
 

 
 
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
____________________________________________ 
 
In re 
 
GARRETT MOTION INC., et al.,1  
  
 Debtors. 
 
____________________________________________ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
  
 Chapter 11 
 
 Case No. 20-12212 (MEW) 
 
        Jointly Administered 

ORDER (A) AUTHORIZING AND APPROVING BID PROCEDURES, 
(B) AUTHORIZING AND APPROVING THE STALKING HORSE BID 

PROTECTIONS, (C) SCHEDULING A SALE HEARING,  
(D) APPROVING NOTICE PROCEDURES AND (E) GRANTING OTHER RELIEF 

 
Upon the motion (the “Motion”)2 of Garrett Motion Inc. and its affiliated debtors 

and debtors-in-possession (collectively, the “Debtors”), for entry of an order (this “Order”) 

(a) authorizing and approving the bid procedures, substantially in the form attached hereto as 

Exhibit 1, (the “Bid Procedures”), (b) authorizing and approving a termination payment and 

expense reimbursement payment (together, the “Stalking Horse Bid Protections”) to the extent 

payable pursuant to and on the terms set forth in the Share and Asset Purchase Agreement, dated 

as of September 20, 2020 (as appended to the Bid Procedures as Exhibit A, and as may be 

amended, modified or supplemented from time to time in accordance with the terms thereof, the 

“Stalking Horse Purchase Agreement”), by and among certain of the Debtors and AMP U.S. 

Holdings, LLC and AMP Intermediate B.V. (together with their permitted designees, successors 

 
1 The last four digits of Garrett Motion Inc.’s tax identification number are 3189. Due to the large number of 

debtor entities in these Chapter 11 Cases, which are being jointly administered, a complete list of the Debtors 
and the last four digits of their federal tax identification numbers is not provided herein. A complete list of such 
information may be obtained on the website of the Debtors’ claims and noticing agent at 
http://www.kccllc.net/garrettmotion. The Debtors’ corporate headquarters is located at La Pièce 16, Rolle, 
Switzerland. 

2  Capitalized terms not otherwise defined herein are to be given the meanings ascribed to them in the Motion or 
the Bid Procedures, as applicable. 
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and permitted assigns, the “Stalking Horse Bidder”), (c) scheduling a hearing for approval of the 

sale of the Acquired Assets and setting other related dates and deadlines, (d) approving the form 

and manner of notices of the sale of the Acquired Assets attached hereto as Exhibit 2 (the “Sale 

Notice”), and (f) granting other relief discussed herein; this Court having jurisdiction to consider 

the Motion pursuant to 28 U.S.C. §§ 157 and 1334; and venue of these Chapter 11 Cases and the 

Motion in this district being proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this matter 

being a core proceeding pursuant to 28 U.S.C. § 157(b); and this Court having found that proper 

and adequate notice of the Motion and the relief requested therein has been provided in 

accordance with the Bankruptcy Rules and the Local Rules, and that, except as otherwise ordered 

herein, no other or further notice is necessary; and any objections (if any) to the Motion having 

been withdrawn, resolved or overruled on the merits; and a hearing on the Motion (the “Bid 

Procedures Hearing”) having been held to consider the relief requested in the Motion and upon 

the record of the hearing and all of the proceedings had before this Court; and this Court having 

found and determined that the relief sought in the Motion is in the best interests of the Debtors, 

their estates, their creditors and all other parties-in-interest; and that the legal and factual bases 

set forth in the Motion establish just cause for the relief granted herein; and after due deliberation 

and sufficient cause appearing therefor, 

THE COURT HEREBY FINDS THAT: 

A. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052.  To the extent that 

any of the following findings of fact constitute conclusions of law, they are adopted as such.  To 

the extent any of the following conclusions of law constitute findings of fact, they are adopted as 

such. 

20-12212-mew    Doc 282    Filed 10/24/20    Entered 10/24/20 22:06:55    Main Document 
Pg 2 of 12



 - 3 - 
 
 

B. The Court has jurisdiction to consider the Motion pursuant to 28 U.S.C. 

§§ 157 and 1334.  This matter is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is 

proper pursuant to 28 U.S.C. §§ 1408 and 1409 and this Court may issue a final order on the 

Motion consistent with Article III of the United States Constitution.  

C. The Debtors’ proposed notice of the Motion, the Bid Procedures, the Bid 

Procedures Hearing and the proposed entry of this Order is (i) appropriate and reasonably 

calculated to provide all interested parties with timely and proper notice, (ii) in compliance with 

all applicable requirements of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules 

and (iii) adequate and sufficient under the circumstances of these Chapter 11 Cases, and no other 

or further notice is required.  A reasonable opportunity to object or be heard regarding the relief 

granted by this Order has been afforded to all interested persons and entities including, but not 

limited to, (i) the U.S. Trustee, (ii) the Internal Revenue Service, (iii) the United States 

Attorney’s Office for the Southern District of New York, (iv) the Securities and Exchange 

Commission, (v) the Office of the Attorney General of the State of New York, (vi) counsel to 

JPMorgan Chase Bank, N.A., as administrative agent under the Prepetition Credit Agreement, 

(vii) counsel to the official committee of unsecured creditors appointed in these Chapter 11 

Cases (“Committee Counsel”), (viii) counsel to Citibank, N.A,, as administrative agent under the 

DIP credit facility, (ix) counsel to the Stalking Horse Bidder, (x) counsel to the ad hoc group of 

lenders under the Debtors’ prepetition credit facility, (xi) counsel to the ad hoc group of 

bondholders, (xii) all parties requesting notice in these Chapter 11 Cases pursuant to Bankruptcy 

Rule 2002, and (xiii) certain parties that had previously been contacted or contacted the Debtors 

concerning strategic alternatives. 
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D. The Bid Procedures are fair, reasonable and appropriate.  The Debtors 

have demonstrated a compelling and sound business justification for the Court to enter this Order 

and such compelling and sound business justification, which was set forth in the Motion and on 

the record at the Bid Procedures Hearing, is incorporated herein by reference and, among other 

things, forms the basis for the findings of fact and conclusions of law set forth herein. 

E. The Debtors have demonstrated compelling and sound business 

justifications for incurring the administrative obligations related to the payment of the Stalking 

Horse Bid Protections under the circumstances, timing and procedures set forth in the Stalking 

Horse Purchase Agreement. 

F. The Stalking Horse Bid Protections, to the extent payable under the 

Stalking Horse Purchase Agreement, are (i) (a) an actual and necessary cost of preserving the 

Debtors’ estates within the meaning of section 503(b) of the Bankruptcy Code, and (b) of 

substantial benefit to the Debtors’ estates, their creditors and all other parties in interest, because, 

among other things, they induced the Stalking Horse Bidder to submit a bid that will serve as a 

minimum or floor bid for the Acquired Assets, (ii) the product of good faith and arm’s-length 

negotiations among the Debtors and the Stalking Horse Bidder, (iii) reasonable and appropriate 

in light of the size and nature of the proposed sale and the efforts that have been and will be 

expended by the Stalking Horse Bidder and (iv) necessary to induce the Stalking Horse Bidder to 

enter into the Stalking Horse Purchase Agreement and to continue to pursue the sale of the 

Acquired Assets. 

G. The Sale Notice, substantially in the form attached hereto as Exhibit 2, is 

reasonably calculated to provide all interested parties with timely and proper notice of the 

proposed sale including: (i) the date, time and place of the Auction (if one is held), (ii) the 
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Bidding Procedures and certain dates and deadlines related thereto, (iii) the objection deadline 

for the sale and the date, time and place of the Sale Hearing, (iv) reasonably specific 

identification of the assets subject to the proposed sale, (v) instructions for promptly obtaining a 

copy of the Stalking Horse Purchase Agreement, (vi) representations describing the proposed 

sale as being free and clear of liens, claims, interests and other encumbrances, pursuant to 

sections 363, 1123, and/or 1141(c), as applicable, of the Bankruptcy Code, with all such liens, 

claims, interests and other encumbrances attaching with the same validity and priority to the sale 

proceeds and (vii) the commitment by the Stalking Horse Bidder to assume certain liabilities of 

the Debtors solely to the extent set forth in the Stalking Horse Purchase Agreement.  No other or 

further notice of the proposed sale shall be required. 

H. The Bid Procedures comply with the requirements of Local Rule 6004-1. 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein.  

2. Objections.  All objections to the Motion solely as it relates to the relief 

granted by this Order that have not been adjourned, withdrawn or resolved are overruled in all 

respects on the merits. 

3. Bid Procedures.  The Bid Procedures, attached hereto as Exhibit 1, are 

approved and fully incorporated into this Order.  The Debtors are authorized, but not directed, to 

take any and all actions necessary or appropriate to implement the Bid Procedures, including to 

solicit, qualify and accept bids in conformity with the Bid Procedures, to exclude late bids or 

bids that do not comply with the Bid Procedures (subject to potential Court review as set forth in 

the Bid Procedures), and otherwise to act in accordance therewith. The failure to specifically 

include a reference to any particular provision of the Bid Procedures in this Order will not 
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diminish or impair the effectiveness of such provision. The Bid Procedures shall govern the 

submission, receipt and analysis of all bids, and any party desiring to submit a higher or better 

offer shall do so strictly in accordance with the terms of this Order and the Bid Procedures.   

4. Bid Deadlines.  Indications of Interest must be received by 12:00 p.m. 

(prevailing Eastern Time) on November 20, 2020, (the “IOI Deadline”) and Required Bid 

Documents (as well as the Good Faith Deposit (as defined in the Bid Procedures) and all 

other documentation required under the Bid Procedures for Qualified Bidders, as applicable) 

must be received by 12:00 p.m. (prevailing Eastern Time) on December 7, 2020 (the “Bid 

Deadline”); provided that the Debtors, in consultation with the Consulting Professionals, may 

extend the IOI Deadline or waive the requirement of an Indication of Interest with respect to one 

or more Potential Bidders upon request and may extend the Bid Deadline, in each case, without 

further order of the Court. If the Debtors extend the IOI Deadline or the Bid Deadline, or 

establish a different Bid Deadline, the Debtors will promptly notify all Potential Bidders of such 

revised deadline and file a notice of such revised deadline on this Court’s docket; and provided 

further, that bidders may apply to the Court for permission to make a bid notwithstanding the 

failure to comply with the IOI Deadline. A bidder will be deemed a “Qualified Bidder” and a bid 

will constitute a “Qualified Bid” only if the Debtors, in consultation with the Consulting 

Professionals, confirm that the bid includes all of the Required Bid Documents and meets all of 

the other requirements of the Bid Procedures, each as may be reasonably modified or waived by 

the Debtors, in consultation with the Consulting Professionals, or if the Court so rules. The 

Stalking Horse Bidder is a Qualified Bidder, and the Stalking Horse Purchase Agreement is a 

Qualified Bid. 
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5. Auction.  In the event that the Debtors timely receive two or more 

Qualified Bids with respect to the Acquired Assets, the Debtors shall conduct an auction (the 

“Auction”) with respect to the Acquired Assets on one or more Auction Dates.  The Auction 

shall be in accordance with the Bid Procedures and upon notice to all Qualified Bidders who 

have submitted Qualified Bids.  If an Auction is conducted, each Qualified Bidder 

participating in the Auction shall be required to confirm that it has not engaged in any 

collusion with respect to the bidding process or the sale.  This Court will not consider bids 

made after the Auction has closed. The Auction, if held, shall be conducted at the offices of 

Sullivan & Cromwell LLP located at 125 Broad Street, New York, New York (or, if the Debtors 

so determine, virtually), at a time no later than December 18, 2020, which date and time (the 

“Auction Date”) shall be timely communicated to all Consulting Professionals and Qualified 

Bidders entitled to attend the applicable Auction, and notice of such Auction Date shall be filed 

on this Court’s docket. Each Qualified Bidder participating in the Auction shall appear in 

person, virtually or telephonically at the Auction or through a duly authorized 

representative.  All persons or entities that participate in the bidding process or the Auction shall 

be deemed to have knowingly and voluntarily submitted to the exclusive jurisdiction of this 

Court with respect to all matters related to the Bid Procedures and the Auction. 

6. Cancellation of Auction.  If the Debtors do not receive any Qualified Bids 

on or prior to the Bid Deadline with respect to any Acquired Assets, other than from the Stalking 

Horse Bidder, the Debtors are authorized to cancel the Auction and seek approval at the Sale 

Hearing of the sale of the Acquired Assets to the Stalking Horse Bidder, in accordance with the 

terms of the Stalking Horse Purchase Agreement.  The Debtors shall file a notice of such 

cancellation of the Auction on this Court’s docket. 
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7. Credit Bid.  Any Qualified Bidder who has a valid and perfected lien on 

any Acquired Assets and the right under applicable non-bankruptcy law to credit bid claims 

secured by such liens shall be entitled to credit bid some or all of their claims at the Auction 

pursuant to section 363(k) of the Bankruptcy Code only in accordance with the Bid Procedures.  

Any credit bid that fails to comply with the Bid Procedures is hereby excluded for cause absent 

further order of the Court. 

8. Stalking Horse Bid Protections.  The Stalking Horse Bid Protections are 

approved in their entirety.  To the extent due under the Stalking Horse Purchase Agreement, the 

Debtors are authorized to pay the Stalking Horse Bidder a cash break-up fee equal to $63 million 

and reimburse the Stalking Horse Bidder’s reasonable and documented out-of-pocket expenses 

in an amount up to $21 million.  The Stalking Horse Bid Protections, to the extent due under the 

Stalking Horse Purchase Agreement, shall (i) constitute an allowed administrative expense claim 

under sections 503(b) and 507(a)(2) of the Bankruptcy Code, without superpriority 

(notwithstanding any provision of the Stalking Horse Purchase Agreement to the contrary), and 

(ii) be payable under the terms and conditions of the Stalking Horse Purchase Agreement and 

this Order without any further order of this Court. No Interested Party or Potential Bidder, other 

than the Stalking Horse Bidder, shall be entitled to any expense reimbursement, break-up fee, 

termination fee or other similar fee or payment in connection with the sale or any other form of 

bid protections.  No Interested Party or Potential Bidder, in such capacity, shall be a beneficiary 

of or have a right to enforce the Bid Procedures or this Order, except, in each case, as the 

Debtors may agree in writing. 

9. Sale Hearing.  The Debtors will seek entry of an order authorizing and 

approving, among other things, the sale of the Acquired Assets at the Sale Hearing which may, at 
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the Debtors’ election with consent of the Successful Bidder, be held together with the 

confirmation hearing before the Court to be held on one or more dates and at such times to be 

determined by the Debtors and subject to the Court’s availability; provided, however, that the 

Sale Hearing may be continued, accelerated or adjourned by the Debtors, in consultation with the 

Consulting Professionals, by an announcement at a hearing before this Court or by filing a notice 

on this Court’s docket.   

10. Sale Objections.  Objections to the sale of the Acquired Assets shall (a) be 

in writing, (b) state, with specificity, the legal and factual bases thereof, (c) be filed with the 

Court by no later than seven days prior to the applicable Sale Hearing at 4:00 p.m. (prevailing 

Eastern Time) (the “Sale Objection Deadline”) and (d) be served upon each of the following: (i) 

the Debtors; (ii) proposed counsel to the Debtors, Sullivan & Cromwell LLP, 125 Broad Street, 

New York, New York 10004, Attn: Noam R. Weiss; (iii) counsel to JPMorgan Chase Bank, 

N.A., as administrative agent under the Prepetition Credit Agreement, Stroock & Stroock & 

Lavan LLP, 180 Maiden Lane, New York, NY 10038, Attn: Kristopher M. Hansen 

(khansen@stroock.com), Jonathan D. Canfield (jcanfield@stroock.com), Joanne Lau 

(jlau@stroock.com) and Alexander A. Fraser (afraser@stroock.com); (iv) counsel to Committee 

Counsel, White & Case LLP, 1221 Avenue of the Americas, New York, NY 10020, Attn: Brian 

Pfeiffer (brian.pfeiffer@whitecase.com) and John Ramirez (john.ramirez@whitecase.com); (v) 

the Office of the United States Trustee for the Southern District of New York; (vi) counsel to 

Citibank, N.A,, as administrative agent under the DIP credit facility, Weil, Gotshal & Manges 

LLP, 767 Fifth Avenue, New York, NY 10153, Attn: Ray C. Schrock, P.C. 

(ray.schrock@weil.com) and Candace M. Arthur, Esq. (candace.arthur@weil.com); (vii) counsel 

to the Stalking Horse Bidder, Davis Polk & Wardwell LLP, 450 Lexington Avenue, New York, 
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NY 10017, Attn: Brian M. Resnick (brian.resnick@davisplk.com) and Joshua Y. Sturm 

(joshua.sturm@davispolk.com); (viii) counsel to the ad hoc group of lenders under the Debtors’ 

prepetition credit facility, Gibson, Dunn & Crutcher LLP, 200 Park Avenue, New York, NY 

10166, Attn: Scott J. Greenberg (sgreenberg@gibsondunn.com), Steven A. Domanowski 

(sdomanowski@gibsondunn.com) and Matthew G. Bouslog (mbouslog@gibsondunn.com); (ix) 

counsel to the ad hoc group of bondholders, Ropes & Gray LLP, 1211 Avenue of the Americas, 

New York, NY 10036, Attn: Matthew M. Roose (matthew.roose@ropesgray.com) and Mark I. 

Bane (mark.bane@ropesgray.com); and (x) all parties requesting notice in these Chapter 11 

Cases pursuant to Bankruptcy Rule 2002 (collectively, the “Objection Notice Parties”) so as to 

be actually received no later than the Sale Objection Deadline.  The Debtors are authorized to 

extend the Sale Objection Deadline one or more times without further notice. 

11. Noticing Procedures.  The noticing procedures as set forth in this Order, 

and the Motion, including the form of Sale Notice attached hereto as Exhibit 2, are hereby 

approved.  Within five days after entry of this Order, or as soon as reasonably practicable 

thereafter, the Debtors shall serve the Sale Notice by first-class mail upon the Sale Notice 

Parties.  On or about the same date, the Debtors shall publish the Sale Notice on the case 

information website (located at http://www.kccllc.net/garrettmotion).  Service of the Sale Notice 

on the Sale Notice Parties and publication thereof in the manner described in this Order 

constitutes good and sufficient notice of the Auction, the Sale Hearing, the Debtors’ proposed 

sale of the Acquired Assets free and clear of liens, claims, interests and encumbrances, pursuant 

to sections 363 and/or 1123 of the Bankruptcy Code, as applicable.  No other or further notice is 

required.   
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12. Other Relief Granted.  The Debtors are authorized and empowered to 

execute and deliver such documents, and to take and perform all actions necessary to implement 

and effectuate the relief granted in this Order.  References in this Order to the Bid Procedures 

include such modifications that may be made to the Bid Procedures from time to time by the 

Debtors in accordance with section 12 thereof.  The Good Faith Deposits of each bidder, and any 

other amounts deposited into escrow pursuant to the applicable purchase agreement, shall be held 

in escrow and shall not become property of the Debtors’ bankruptcy estates unless the Good 

Faith Deposit or other escrow amount is otherwise due and payable to the Debtors in accordance 

with the applicable purchase agreement. The Debtors are authorized to enter into an escrow 

agreement with each other bidder (if any), and when executed by the Debtors, such escrow 

agreements (if any) shall be binding and enforceable against the Debtors and their estates in all 

respects, and the Debtors are authorized, but not directed, to perform any obligations thereunder.   

13. Notwithstanding any other terms of the Bid Procedures, any bidder who 

believes that it has been improperly excluded from the bidding process, or who wishes to 

challenge a decision limiting its access to information, or who otherwise wishes to challenge 

decisions made by the Debtors and the Consulting Professionals during the course of the bidding 

process and auction, may apply to the Court for a resolution of that dispute. 

14. In the event there is a conflict between this Order and the Motion, this 

Order shall control and govern. 

15. This Order shall be binding in all respects upon any trustees, examiners, 

“responsible persons” or other fiduciaries appointed in the Chapter 11 Cases or upon a 

conversion to chapter 7 under the Bankruptcy Code.  

16. The Stalking Horse Bidder has standing to enforce the terms of this Order. 
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17. All time periods set forth in this Order shall be calculated in accordance 

with Bankruptcy Rule 9006(a). 

18. The requirements set forth in Local Rule 9013-1(a) are satisfied. 

19. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied. 

20. The requirements set forth in Bankruptcy Rule 6004(a) are satisfied. 

21. This Order is immediately effective and enforceable, notwithstanding the 

possible applicability of Bankruptcy Rule 6004(h) or otherwise.  This Court shall retain 

jurisdiction with respect to any matters, claims, rights or disputes arising from or related to the 

Motion or the implementation of this Order. 

 
Dated: October 24, 2020 

New York, New York 
/s/Michael E. Wiles 

The Honorable Michael E. Wiles 
United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
____________________________________________ 
 
In re 
 
GARRETT MOTION INC., et al.,1  
  
 Debtors. 
 
____________________________________________ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
  
 Chapter 11 
 
 Case No. 20-12212 (MEW) 
 
        Jointly Administered 

BID PROCEDURES 

On September 20, 2020 the above-captioned debtors-in-possession (the 
“Debtors”) in jointly administered chapter 11 cases (the “Chapter 11 Cases”) currently pending 
in the United States Bankruptcy Court for the Southern District of New York (the “Court”) filed 
a motion [Docket No. 18] (the “Bid Procedures Motion”), seeking, among other things, 
authorization and approval of a termination payment and expense reimbursement payment 
(together, the “Stalking Horse Bid Protections”) to the extent payable pursuant to and on the 
terms set forth in that certain Share and Asset Purchase Agreement, dated as of September 20, 
2020 (as attached hereto as Exhibit A, and as may be amended, modified or supplemented from 
time to time in accordance with the terms thereof, the “Stalking Horse Purchase Agreement”), by 
and among certain of the Debtors and AMP U.S. Holdings, LLC and AMP Intermediate B.V. 
(together with their permitted designees, successors and permitted assigns, the “Stalking Horse 
Bidder”). As described in the Bid Procedures Motion, the Stalking Horse Purchase Agreement 
contemplates, pursuant to the terms and subject to the conditions and purchase price adjustments 
contained therein, the sale of all or substantially all of Debtors’ assets (collectively, the 
“Acquired Assets”) to the Stalking Horse Bidder for the aggregate consideration set forth therein. 

On [•], 2020, the Court entered the “Order (A) Authorizing and Approving Bid 
Procedures, (B) Authorizing and Approving the Stalking Horse Bid Protections, (C) Scheduling 
a Sale Hearing, (D) Approving Notice Procedures and (E) Granting Other Relief” [Docket No. 
[•]] (the “Bid Procedures Order”), which, among other things, approved the bidding procedures 
set forth below (the “Bid Procedures”) governing the submission of competing proposals to 
purchase the Acquired Assets pursuant to sections 363 and/or 1123 of the Bankruptcy Code. The 
sale of the Acquired Assets will be implemented either through a chapter 11 plan or a sale 
pursuant to section 363 of the Bankruptcy Code, in either case pursuant to the terms and 
conditions of the Bid Procedures Order, subject to the Debtors’ selection in their reasonable 

 
1 The last four digits of Garrett Motion Inc.’s tax identification number are 3189. Due to the large number of 

debtor entities in these Chapter 11 Cases, which are being jointly administered, a complete list of the Debtors 
and the last four digits of their federal tax identification numbers is not provided herein. A complete list of such 
information may be obtained on the website of the Debtors’ claims and noticing agent at 
http://www.kccllc.net/garrettmotion. The Debtors’ corporate headquarters is located at La Pièce 16, Rolle, 
Switzerland. 
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discretion, of a higher or otherwise better bid as the Successful Bid in accordance with these Bid 
Procedures and the Bid Procedures Order. 

The Debtors are offering investors the opportunity to purchase the Acquired 
Assets either (i) pursuant to the terms and conditions of the Debtors’ proposed chapter 11 plan 
(the “Plan”) and section 1123 of the Bankruptcy Code, (ii) pursuant to a sale under section 363 
of the Bankruptcy Code or (iii) pursuant to any alternative chapter 11 plan, including a chapter 
11 plan involving a new money equity issuance rather than a sale. Any interested bidder should 
contact, as soon as practical, the Debtors’ proposed investment bankers, Morgan Stanley & Co. 
LLC (“MS&Co”) at the following addresses: Regina Savage 
(Regina.Savage@morganstanley.com); Christopher Lee 
(Christopher.R.Lee@morganstanley.com); or Kristin Zimmerman 
(Kristin.Zimmerman@morganstanley.com). 

These Bid Procedures describe, among other things, (i) certain requirements for 
bidders who wish to receive confidential information about the Debtors for purposes of 
submitting bids, (ii) the manner in which bidders and bids may become qualified to participate in 
the Auction (as defined below), (iii) procedures for conduct of the sale process and a competitive 
auction, if necessary, (iv) procedures for the selection of one or more winning bidders and 
alternate bidders and (v) procedures for Court approval of the sale. 

1. Participation Requirements 

(a) Interested Parties 

Unless otherwise ordered by the Court for cause shown or otherwise provided in 
the Bid Procedures, the Debtors may require any person or entity (other than the Stalking Horse 
Bidder) interested in participating in the sale process (an “Interested Party”) to deliver the 
following documents (the “IOI Documents”) to MS&Co: 

(i) a statement and other factual support demonstrating, to the Debtors’ 
satisfaction, that the Interested Party has a bona fide interest in purchasing 
any or all of the Acquired Assets and is likely to be able to submit a 
Qualified Bid (as defined below) by the Bid Deadline (as defined below);  

(ii) a description of any connections between (A) the Interested Party and its 
affiliates and related persons and (B) the Debtors and their primary 
creditors as identified by the Debtors; 

(iii) the most current audited and unaudited financial statements of the 
Interested Party or any equity holder or sponsor of the Interested Party that 
will be responsible to the Debtors for the Interested Party’s obligations in 
connection with the bidding process; and 

(iv) such other information as the Debtors may determine to be appropriate to 
assess whether the Interested Party is an appropriate recipient of 
confidential information of the Debtors. 
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(b) Due Diligence  

An Interested Party shall become a potential bidder (a “Potential Bidder”) entitled 
to access information from the confidential electronic data room established by the Debtors 
concerning the sale of the Acquired Assets (the “Data Room”) when so notified by the Debtors, 
in consultation with the Consulting Professionals (as defined below), and upon executing a 
customary confidentiality agreement in a form satisfactory to the Debtors.  Potential Bidders also 
may address additional due diligence requests to MS&Co, who will coordinate all such requests 
for additional information with the Debtors (or their advisors) and post new information to the 
Data Room from time to time.  All such new information provided to Potential Bidders will also 
be made available to the Stalking Horse Bidder to the extent not previously provided.  No 
Interested Party, Potential Bidder or Qualified Bidder (as defined below) shall communicate with 
any of the Debtors’ suppliers, distributors, brokers or customers with respect to any potential bid 
or transaction absent the prior written consent of the Debtors; provided that if such consent is 
given, a representative of the Debtors shall be present for or party to any such communications 
(unless otherwise agreed by the Debtors in their sole discretion); provided further that Pension 
Benefit Guaranty Corporation (“PBGC”) may communicate with Potential Bidders for due 
diligence inquiries regarding the Garrett Motion Retirement Earnings Plan (the “Pension Plan”), 
so long as a representative of the Debtors is present for or party to any such communications. 

The Debtors may withhold or limit access by any Potential Bidder to the Data 
Room, in consultation with the Consulting Professionals (as defined below), or other due 
diligence materials at any time and for any reason, including, without limitation, if (i) the 
Potential Bidder does not become, or the Debtors determine that the Potential Bidder is not likely 
to become, a Qualified Bidder, (ii) the Potential Bidder violates the terms of its confidentiality 
agreement, (iii) the Debtors become aware that the information set forth in the IOI Documents is 
inaccurate or misleading or become aware of any other reason to doubt such Potential Bidder’s 
ability to close its contemplated transaction, or (iv) the bidding process is terminated in 
accordance with its terms.  For any Potential Bidder who is a competitor of the Debtors, a 
customer of the Debtors or is otherwise affiliated in some manner with the Debtors, the Debtors 
reserve the right to withhold, or to delay providing, any diligence materials that the Debtors 
determine are business-sensitive or otherwise inappropriate for disclosure to such Potential 
Bidder at such time.  After the Bid Deadline, the Debtors shall have no obligation to furnish any 
additional due diligence to any Potential Bidder and all access to the Data Room or other 
diligence materials shall cease. 

Each Potential Bidder will comply with all reasonable requests by the Debtors for 
additional information and due diligence access by the Debtors or their advisors regarding such 
Potential Bidder and its contemplated transaction.  Notwithstanding the above, neither the 
Debtors nor any of their representatives shall be obligated to furnish any information of any kind 
whatsoever relating to the Acquired Assets (i) to any person or entity who (a) is not a Potential 
Bidder and (b) does not comply with the participation requirements set forth above. 

(c) Consulting Professionals 

The Debtors shall promptly notify the firms serving as lead legal counsel and 
financial advisor to (i) JPMorgan Chase Bank, N.A., as administrative agent (the “Prepetition 
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Agent”) for the lenders under the Credit Agreement, dated as of September 27, 2018 (as 
amended, restated or otherwise modified from time to time, the “Prepetition Credit Agreement”), 
by and among Garrett Motion Inc., Garrett LX III S.à r.l.,, Garrett Borrowing LLC, Garrett 
Motion Sàrl (f/k/a Honeywell Technologies Sàrl), the Lenders and Issuing Banks party thereto 
and JPMorgan Chase Bank, N.A.; (ii) Deutsche Trustee Company Limited, as trustee, and 
Deutsche Bank AG, London Branch as security agent, or any successor trustee or security agent, 
under the Indenture, dated as of September 27, 2018 (as amended, restated or otherwise modified 
from time to time, the “Indenture”), by and among Garrett Motion Inc., Garrett LX I S.à r.l., 
Garrett Borrowing LLC, the guarantors named therein, Deutsche Trustee Company Limited, 
Deutsche Bank AG, and Deutsche Bank Luxembourg S.A; (iii) the official committee of 
unsecured creditors appointed in these Chapter 11 Cases (the “Committee”); (iv) Citibank, N.A,, 
as administrative agent under the DIP credit facility; (v) the ad hoc group of lenders under the 
Prepetition Credit Agreement; and (vi) the ad hoc group of bondholders under the Indenture 
(collectively the “Consulting Professionals”), of the identity of each Potential Bidder and will 
provide updates and information about the participation of each Potential Bidder in the sale 
process as reasonably requested by the Consulting Professionals from time to time.  The 
Consulting Professionals shall be permitted to share such information with their clients subject 
to, and in accordance with, applicable confidentiality agreements satisfactory to the Debtors; 
provided that the Debtors shall have the right to designate any such information as 
“professionals’ eyes only”. 

2. Qualified Bids 

Participation in the Auction shall be limited to those Potential Bidders who satisfy 
the conditions set forth in “Preliminary Indications of Interest,” “Bid Deadline” and “Bid 
Requirements” below and, after consultation with the Consulting Professionals, are deemed by 
the Debtors to be a “Qualified Bidder” with a timely “Qualified Bid”; provided that the Stalking 
Horse Bidder shall be deemed a Qualified Bidder and the Stalking Horse Purchase Agreement 
shall be deemed a Qualified Bid.  

(a) Preliminary Indications of Interest 

In order to be a Qualified Bidder, Potential Bidders first will be required to submit 
a non-binding indication of interest (an “Indication of Interest”) not later than 12:00 p.m. 
(prevailing Eastern Time) on November 20, 2020 (the “IOI Deadline”), to MS&Co; provided 
that, after consultation with the Consulting Professionals, the Debtors may extend the IOI 
Deadline or waive the requirement of an Indication of Interest for one or more Potential Bidders 
upon request, without further order of the Court.  If the Debtors extend the IOI Deadline, the 
Debtors will promptly notify all Potential Bidders and file a notice of such extension on the 
Court’s docket.  The Debtors will promptly provide copies of all Indications of Interest received 
to the Consulting Professionals. 

Each Indication of Interest must include, except as the Debtors, in consultation 
with the Consulting Professionals, otherwise determine: 
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(i) a letter outlining the Potential Bidder’s offer and any conditions precedent 
and stating that the Potential Bidder is prepared to work in good faith to 
finalize a binding proposal by the Bid Deadline (as defined below);  

(ii) written evidence acceptable to the Debtors demonstrating financial 
wherewithal and a description of any corporate or governmental 
authorizations necessary to consummate the proposed transaction;  

(iii) a description of the Acquired Assets subject to the bid and form of 
consideration for the Acquired Assets to be purchased; 

(iv) the identification of the ultimate beneficial owners of any Potential 
Bidder; 

(v) a description of all remaining due diligence requirements and any material 
conditions to be satisfied prior to submission of a Qualified Bid; 

(vi) the identification of any person or entity who may provide debt or equity 
financing for the purchase and any material conditions to be satisfied in 
connection with such financing; 

(vii) to the extent known at the time of the Indication of Interest, any 
obligations related to employees of the Debtors the Potential Bidder may 
assume; and 

(viii) confirmation that the Potential Bidder consents to the jurisdiction of the 
Court and agrees to be bound by these Bid Procedures. 

(b) Bid Deadline 

In order to participate in the Auction, a Potential Bidder shall deliver the Required 
Bid Documents (as defined below) in electronic format so as to be received not later than 
12:00 p.m. (prevailing Eastern Time) on December 7, 2020 (the “Bid Deadline”), to MS&Co; 
provided that, after consultation with the Consulting Professionals, the Debtors may extend the 
Bid Deadline without further order of the Court.  Potential Bidders may submit the Required Bid 
Documents, and become Qualified Bidders, at any time after the IOI Deadline and prior to the 
Bid Deadline, as the same may be extended in accordance with this paragraph (provided such 
Potential Bidder has submitted an Indication of Interest on or prior to the IOI Deadline, as may 
be extended or waived by the Debtors in consultation with the Consulting Professionals).  If the 
Debtors extend the Bid Deadline, the Debtors will promptly notify all Potential Bidders of such 
revised deadline and file a notice of such extension on the Court’s docket.  The Debtors will 
promptly provide copies of all bids received (as well as any later amendments, improvements or 
changes to such bids) to the Consulting Professionals.  If any bids received propose to assume 
the liabilities associated with the Pension Plan, the Debtors will promptly provide copies of such 
bids (as well as any later amendments, improvements or changes to such bids) to PBGC. 
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(c) Bid Requirements 

All bids should include the following, except as the Debtors otherwise determine 
(the “Required Bid Documents”): 

(i) a letter (i) outlining the Potential Bidder’s offer and any conditions 
precedent, (ii) stating that the Potential Bidder’s offer is irrevocable and 
binding until the selection of the Successful Bid and the Alternate Bid 
(each as defined below) in accordance with the terms of these Bid 
Procedures and (iii) stating that if such Potential Bidder is selected as the 
Successful Bidder (as defined below) or Alternate Bidder (as defined 
below), its bid shall remain irrevocable until the Debtors’ consummation 
of a sale with the Successful Bidder (as defined below);  

(ii) if applicable, an executed share and asset purchase agreement, together 
with all exhibits and schedules thereto (including identification of the 
contracts and leases to be assumed and assigned), pursuant to which the 
Potential Bidder proposes to effectuate a proposed transaction at the 
Purchase Price (as defined below) (or in the case of the Stalking Horse 
Bidder, at the purchase price set forth in the Stalking Horse Purchase 
Agreement) (the “Transaction Documents”), which Transaction 
Documents must include a copy of the Stalking Horse Purchase 
Agreement, marked to show all changes requested by the Potential Bidder; 

(iii) written evidence of a commitment for financing or other evidence of the 
ability to consummate a proposed transaction at the Purchase Price (as 
defined below) (or in the case of the Stalking Horse Bidder, at the 
purchase price set forth in the Stalking Horse Purchase Agreement) 
satisfactory to the Debtors in their reasonable discretion, with appropriate 
contact information for such financing sources; and 

(iv) written evidence satisfactory to the Debtors in their reasonable discretion 
of authorization and approval from the Potential Bidder’s board of 
directors (or comparable governing body) with respect to the submission, 
execution, delivery, irrevocability and consummation of such bid and any 
Subsequent Bid(s) (as defined below), and related Transaction Documents. 

In addition, a bid will be considered a Qualified Bid only if the bid: 

(i) states that the Potential Bidder offers to purchase the Acquired Assets 
pursuant to a transaction that is no less favorable to the Debtors’ estates 
than the transactions contemplated in the Stalking Horse Purchase 
Agreement; 

(ii) is accompanied by a cash deposit by wire transfer in the amount equal to 
5% of the aggregate value of the cash and non-cash consideration of the 
bid (as determined by the Debtors in good faith), unless otherwise agreed 
to by the Debtors, in consultation with the Consulting Professionals, to be 
held in an escrow account to be identified and established by the Debtors 
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(the “Good Faith Deposit”); provided that any person or entity entitled to 
credit bid shall not be required to provide a deposit with respect to the 
portion of any bid that is a credit bid; provided further that the Stalking 
Horse Bidder shall be required to provide a Good Faith Deposit only to the 
extent set forth in the Stalking Horse Purchase Agreement; 

(iii) specifies the aggregate amount of cash or other consideration offered by 
the Potential Bidder (the “Purchase Price”) and allocation of such 
Purchase Price into a U.S. Purchase Price and a Non-U.S. Purchase Price 
(each as defined in the Stalking Horse Purchase Agreement), which 
Purchase Price must exceed the aggregate sum of the following: (i) the 
purchase price as defined in the Stalking Horse Purchase Agreement; (ii) 
the minimum bid increment of $10 million; and (iii) the Termination 
Payment and Expense Reimbursement Payment payable to the Stalking 
Horse Bidder under the Stalking Horse Purchase Agreement (each as 
defined in the Stalking Horse Purchase Agreement, and together the 
“Stalking Horse Bid Protections”); provided that in determining the value 
of a bid, the Debtors will not be limited to evaluating the dollar amount of 
a bid, but may also consider any factors the Debtors reasonably deem 
relevant to the value of the bid to the estates including those factors to be 
considered in determining the highest or best offer set forth in “Highest or 
Otherwise Best Bid” below;  

(iv) provides a commitment to close as soon as practicable; 

(v) is not conditioned on unperformed due diligence, obtaining financing or 
any internal approval or otherwise subject to contingencies more 
burdensome than those in the Stalking Horse Purchase Agreement; 

(vi) identifies by legal name and jurisdiction of incorporation or formation, as 
applicable, the entity submitting the bid and any legal or beneficial owners 
thereof; 

(vii) describes all conditions to the bid including the need for any third-party 
approvals or consents (and the expected timing for obtaining such 
approvals and consents), except required Court approval (for the 
avoidance of doubt, the bid cannot be conditioned on unperformed due 
diligence, obtaining financing or any internal approval); 

(viii) identifies any person or entity providing debt or equity financing for the 
purchase and confirms that the bid is not subject to any financing 
contingencies; 

(ix) identifies by legal name, employer and title the representatives who are 
authorized to appear and act on behalf of the Potential Bidder; 

(x) acknowledges that the Potential Bidder will not seek any transaction, 
termination, topping, work or break-up fee, expense reimbursement or any 
similar type of payment and that it waives any substantial contribution 

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 8 of 215



 

 - 8 - 
 

administrative expense claims under section 503(b) of the Bankruptcy 
Code related to bidding for the Acquired Assets; 

(xi) acknowledges that the Potential Bidder has not and will not engage in any 
collusion or price control activity, including the type of activity described 
in section 363(n) of the Bankruptcy Code; 

(xii) constitutes a good faith, bona fide offer to effectuate the proposed 
transaction; 

(xiii) identifies any executory contracts and unexpired leases of which the 
Potential Bidder seeks assignment from the Debtors and, if the bid 
contemplates the assumption and assignment of any contracts or leases, 
includes evidence of the Potential Bidder’s ability to comply with section 
365 of the Bankruptcy Code;  

(xiv) identifies all other liabilities the Potential Bidder will assume, if any 
(including any liabilities associated with the Pension Plan); 

(xv) confirms that the Potential Bidder consents to the jurisdiction of the Court 
and agrees to be bound by these Bid Procedures, including the willingness 
to serve as an Alternate Bidder, if selected as such by the Debtors, and 
waives any right to a jury trial in connection with any disputes relating to 
the Auction and the construction and enforcement of these Bid 
Procedures;  

(xvi) states that all necessary filings under applicable regulatory, antitrust, and 
other laws will be made and that payment of the fees associated therewith 
shall be made by the Potential Bidder; and 

(xvii) is received on or before the Bid Deadline. 

A Potential Bidder will be deemed a Qualified Bidder and a bid will constitute a 
Qualified Bid only if the Debtors, in consultation with the Consulting Professionals, confirm that 
the bid includes all of the Required Bid Documents and meets all of the above requirements, 
each as may be reasonably modified or waived by the Debtors, in consultation with the 
Consulting Professionals. 

Within one business day after the Bid Deadline, the Debtors will notify each 
Potential Bidder whether such Potential Bidder is a Qualified Bidder.  All Qualified Bids will be 
considered, but the Debtors reserve the right to reject any and all bids, other than the Stalking 
Horse Purchase Agreement or a credit bid made pursuant to section 363(k) of the Bankruptcy 
Code, that would otherwise constitute Qualified Bids after consultation with the Consulting 
Professionals.  If any bid is so determined by the Debtors not to be a Qualified Bid, the Debtors 
shall promptly instruct the escrow agent designated by the Debtors to return such bidder’s Good 
Faith Deposit.  

Between the date that the Debtors notify a Potential Bidder that it is a Qualified 
Bidder and the Auction, the Debtors may discuss, negotiate, or seek clarification of any 
Qualified Bid from a Qualified Bidder.  The Debtors reserve the right to cooperate with any 
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Potential Bidder in advance of the Auction to cure any deficiencies in a bid that is not initially 
deemed to be a Qualified Bid.  Without the prior written consent of the Debtors, in consultation 
with the Consulting Professionals, a Qualified Bidder may not modify, amend, or withdraw its 
Qualified Bid (except for proposed amendments to increase their purchase price, or otherwise 
improve the terms of, the Qualified Bid) during the period that such Qualified Bid remains 
binding as specified in these Bid Procedures; provided that any Qualified Bid may be improved 
at the Auction as set forth herein.  Any improved Qualified Bid must continue to comply with the 
requirements for Qualified Bids set forth in these Bid Procedures.  

Each bidder also shall be deemed to acknowledge and represent, by submission of 
its bid, that it has had an opportunity to conduct any and all due diligence regarding the Acquired 
Assets that are the subject of its bid prior to making any such bid; that it has relied solely upon its 
own independent review, investigation and/or inspection of any documents and/or the Acquired 
Assets in making its bid; that (other than representations and warranties contained in the 
purchase agreement which forms the basis of the bidder’s bid) it did not rely upon any of the 
Debtors’ or MS&Co’s, or any of their respective representatives’, written or oral statements, 
representations, promises, warranties or guaranties whatsoever, whether express, implied, by 
operation of law or otherwise, regarding such Acquired Assets, or the completeness of any 
information provided in connection therewith by any of the Debtors or MS&Co (or any of their 
respective representatives); that it has not engaged in any collusion with respect to the bidding or 
the sale of any of the Acquired Assets described herein; and that these Bid Procedures do not 
create any right of bidders to enforce or rely upon them in any manner.   

3. Bid Protections 

Other than the Stalking Horse Bid Protections as set forth in the Stalking Horse 
Purchase Agreement or as separately approved by the Court, no party submitting a bid shall be 
entitled to a transaction, termination, topping, work or break-up fee, expense reimbursement or 
any similar type of payment.  All substantial contribution claims by any bidder shall be deemed 
waived upon submission of a Qualified Bid. 

4. Auction 

(a) Participants and Attendees 

In the event that the Debtors timely receive two or more Qualified Bids with 
respect to the Acquired Assets, the Debtors shall conduct an auction (the “Auction”) with respect 
to the Acquired Assets on one or more Auction Dates.  The Auction shall be in accordance with 
these Bid Procedures and upon notice to all Qualified Bidders who have submitted Qualified 
Bids.  The Auction, if held, shall be conducted at the offices of Sullivan & Cromwell LLP 
located at 125 Broad Street, New York, New York (or, if the Debtors so determine, virtually), at 
a time no later than December 18, 2020, which date and time (the “Auction Date”) shall be 
timely communicated to all Qualified Bidders entitled to attend the Auction.   

Only the Debtors, the Consulting Professionals, representatives of the Office of 
the United States Trustee for the Southern District of New York and any Qualified Bidder that 
has submitted a Qualified Bid (and the legal and financial advisors to each of the foregoing) shall 
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be entitled to attend the Auction, along with such other persons as the Debtors may agree.  No 
bidder other than a Qualified Bidder will be entitled to make a bid at the Auction.  Each 
Qualified Bidder participating in the Auction must confirm that it (i) has not engaged in any 
collusion with respect to the bidding or the sale of any of the Acquired Assets as described 
herein, (ii) has reviewed, understands and accepts these Bid Procedures and any procedural rules 
for the conduct of the Auction described by the Debtors to the Qualified Bidders in advance of 
the Auction, (iii) has consented to the jurisdiction of the Court and (iv) intends to consummate its 
Qualified Bid if it is selected as the Successful Bid (as defined below).  Each Qualified Bidder 
participating in the Auction shall appear in person, virtually or telephonically at the Auction or 
through a duly authorized representative. 

(b) Auction Procedures 

No later than 5:00 p.m. (prevailing Eastern Time) on the business day prior to the 
Auction, the Debtors will provide to all Qualified Bidders copies of the Qualified Bid or 
combination of Qualified Bids which the Debtors, in consultation with the Consulting 
Professionals, believe is the highest or otherwise best offer (the “Starting Bid”) and, if requested, 
will provide an explanation of how the Starting Bid is valued and a list containing the 
identification of all Qualified Bidders. 

The Debtors may employ and announce at the Auction additional procedural rules 
that are reasonable under the circumstances (e.g., the amount of time allotted to make 
Subsequent Bids (as defined below)) for conducting the Auction, which rules shall constitute an 
essential part of these Bid Procedures; provided that such rules are (i) not inconsistent with the 
order entered by the Court approving these Bid Procedures, the Bankruptcy Code, or any other 
order of the Court entered in connection with the Auction and (ii) disclosed to each Qualified 
Bidder.  After consultation with the Consulting Professionals, the Debtors may establish at any 
time reasonable bonding or deposit requirements in connection with the Auction, and any bidder 
that fails to comply with such requirements shall cease to constitute a Qualified Bidder; provided 
that any bonding or deposit requirements may be established with respect to the Stalking Horse 
Bidder only to the extent set forth in the Stalking Horse Purchase Agreement. 

Bidding at the Auction will begin with the Starting Bid and continue, in one or 
more rounds of bidding, so long as during each round at least one subsequent bid is submitted by 
a Qualified Bidder that the Debtors, in consultation with the Consulting Professionals, determine 
(i) improves upon such Qualified Bidder’s immediately prior Qualified Bid (a “Subsequent Bid”) 
and (ii) such Subsequent Bid or combination of Subsequent Bids is (A) for the first round, a 
higher or otherwise better offer than the Starting Bid, and (B) for subsequent rounds, a higher or 
otherwise better offer than the Leading Bid (as defined below).  The Debtors, in consultation 
with the Consulting Professionals, may determine appropriate minimum bid increments or 
requirements for each round of bidding.  In the event of a dispute relating to the conduct of the 
Auction, such dispute will be heard by the Court. 

After the first round of bidding and between each subsequent round of bidding, 
the Debtors, in consultation with the Consulting Professionals, shall announce the bid or bids that 
they believe, to be the highest or otherwise best offer or combination of offers (the “Leading 
Bid”). 
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A round of bidding will conclude after each participating Qualified Bidder has 
had the opportunity to submit a Subsequent Bid with full knowledge and written confirmation of 
the Leading Bid. 

For the purpose of evaluating Subsequent Bids, the Debtors may require a 
Qualified Bidder submitting a Subsequent Bid to submit, as part of its Subsequent Bid, additional 
evidence (in the form of financial disclosure or credit-quality support information or 
enhancement acceptable to the Debtors) demonstrating such Qualified Bidder’s ability to close 
the proposed transaction. 

The Debtors shall maintain a transcript of all bids made and announced at the 
Auction, including the Starting Bid, all Subsequent Bid(s), the Leading Bid(s), the Alternate Bid 
(as defined below) and the Successful Bid (as defined below). 

If the Debtors receive no more than one Qualified Bid (including the Stalking 
Horse Purchase Agreement) on or prior to the Bid Deadline the Debtors will cancel the Auction 
and seek approval of the Stalking Horse Purchase Agreement at the Sale Hearing.  The Debtors 
shall file a notice of such cancellation of the Auction on the Court’s docket. 

5. Selection of Successful Bid 

The Debtors, in consultation with the Consulting Professionals, reserve the right 
to (i) determine which Qualified Bid (or combination thereof) is the highest or otherwise best 
offer as well as the appropriate criteria for this business judgment and (ii) reject at any time prior 
to entry of a Court order approving an offer, without liability, any bid or offer that the Debtors 
deem to be (A) inadequate or insufficient, (B) not a Qualified Bid or not otherwise in conformity 
with the requirements of the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure (as 
amended), the Rules of Bankruptcy Practice and Procedure of the United States Court for the 
Southern District of New York, or procedures set forth therein or herein, (C) not sufficiently 
supported by the Debtors’ stakeholders, (D) not consistent with the orderly winding up of the 
affairs of the Debtors in a manner that pays or settles all administrative expenses of the Debtors’ 
estates in full, (E) inappropriately difficult to value or compare to other bids or (F) contrary to 
the best interests of the Debtors and their estates.  Any dispute regarding any of the matters set 
forth in this paragraph shall be resolved by the Court. 

Prior to the conclusion of the Auction, the Debtors, in consultation with the 
Consulting Professionals, will:  (i) review and evaluate each bid made at the Auction on the basis 
of financial and contractual terms and other factors relevant to the sale process, including those 
factors affecting the speed and certainty of consummating the transaction; (ii) identify the 
highest or otherwise best offer (the “Successful Bid”) for the Acquired Assets subject to the 
Auction; (iii) identify the next highest or otherwise best offer (the “Alternate Bid”) for Acquired 
Assets subject to the Auction; and (iv) notify all Qualified Bidders participating in the Auction, 
prior to its adjournment, of the identity of the party or parties that submitted the Successful Bids 
(the “Successful Bidder”), the amount and other material terms of the Successful Bid and the 
identity of the party or parties that submitted the Alternate Bid (the “Alternate Bidder”); 
provided, however, that the Debtors shall not identify or designate any Qualified Bid as the 
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Successful Bid that does not provide for payment in full in cash of all claims arising under the 
Prepetition Credit Agreement. 

The Debtors shall file notice of the identity of the Successful Bidder and the 
Alternate Bidder, and the amount of the Successful Bid and the Alternate Bid, with the Court 
within one business day following the conclusion of the Auction and shall use reasonable efforts 
to obtain Court approval of the Successful Bid and Alternate Bid. The Alternate Bid shall remain 
open, irrevocable and binding on the Alternate Bidder until consummation of the Successful Bid 
with the Successful Bidder; provided that if the Stalking Horse Bidder is selected as the 
Alternate Bidder it shall be required to serve as the Alternate Bidder only to the extent set forth 
in the Stalking Horse Purchase Agreement. 

For the avoidance of doubt, the Debtors shall have no obligation to consummate 
the transactions contemplated by a Successful Bid or Alternate Bid until entry of an order 
approving such Successful Bid or Alternate Bid by the Court (the “Sale Order”) in form and 
substance satisfactory to the Debtors in consultation with the Consulting Professionals and the 
Successful Bidder or Alternate Bidder, as applicable.  

Notwithstanding anything herein to the contrary, any Interested Party that 
believes it has been unfairly treated under these Bid Procedures, denied access to information 
that it has a right to receive in connection with its participation in the Auction or wrongfully 
denied the right to participate as a bidder in the Auction, shall have the right to file an emergency 
motion with the Court seeking an order addressing such matters. 

6. Bids by Secured Creditors 

Any Qualified Bidder who has a valid and perfected lien on any assets of the 
Debtors’ estates and the right under applicable non-bankruptcy law to credit bid claims secured 
by such liens, including, for the avoidance of doubt, claims arising under the Prepetition Credit 
Agreement (collectively, the “Secured Parties”) shall be entitled to credit bid some or all of their 
claims at the Auction pursuant to section 363(k) of the Bankruptcy Code; provided that such 
credit bid is received by the Bid Deadline.  No credit bid shall be permitted other than pursuant 
to a Qualified Bid by a Qualified Bidder.  A credit bid shall not constitute a Qualified Bid if the 
bid does not (a) include a cash component sufficient to pay in full, in cash, (i) all claims for 
which there are valid, perfected, and unavoidable liens on any assets included in such bid that are 
senior in priority to those of the party seeking to credit bid (unless such senior lien holder 
consents to alternative treatment), (ii) all claims under the Prepetition Credit Agreement (except 
to the extent such claims constitute part of the credit bid) and (iii) the Stalking Horse Bid 
Protections, (b) comply with the terms of the priority scheme contained in the Prepetition Credit 
Agreement and that certain Intercreditor Agreement, dated as of September 27, 2018 (as 
amended, restated or otherwise modified from time to time), by and among Garrett Motion Inc., 
Garrett LX I S.à r.l., Garrett LX II S.à r.l., Garrett LX III S.à r.l., Garrett Motion Sàrl (f/k/a 
Honeywell Technologies Sàrl), Garrett Borrowing LLC, the other Debtors and Grantors party 
thereto (as defined therein), JPMorgan Chase Bank, N.A., Deutsche Trustee Company Limited, 
Deutsche Bank AG, London Branch, the Intra-Group Lenders from time to time party thereto (as 
defined therein), Honeywell ASASCO 2, Inc., and each additional Representative from time to 
time party thereto (as defined therein); and (c) comply with section 363(k) of the Bankruptcy 
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Code.  A failure of a credit bid to comply with these Bid Procedures as approved by the Court, 
shall constitute cause to exclude such credit bid for purposes of section 363(k) of the Bankruptcy 
Code. 

Any dispute concerning the ability of a Secured Party to submit a credit bid shall 
be resolved by the Court if the Debtors and such Secured Party cannot otherwise agree.  All 
rights of the Secured Parties to object to the Debtors’ selection of a Successful Bid or Alternate 
Bid, or to object to the consummation of the sale transaction represented by either such bid, are 
preserved, including, without limitation, any such rights under section 363(k) of the Bankruptcy 
Code.  For the avoidance of doubt, subject to any challenge rights with respect to the claims 
under the Prepetition Credit Agreement, the Prepetition Agent (acting in accordance with the 
terms of the Prepetition Credit Agreement) shall be allowed, to the maximum extent permitted 
by section 363(k) of the Bankruptcy Code, to credit bid up to the full amount of all of the 
obligations under the Prepetition Credit Agreement. 

To the extent any party submits a Qualified Bid, such party shall cease to be a 
Consulting Professional and the Debtors shall establish reasonable procedures to prevent such 
party or its representatives from being privy to confidential information concerning the bids of 
other Potential Bidders for so long as such party remains a Potential Bidder.  Any member of the 
Committee that submits a Bid shall not participate in any deliberations by the Committee with 
regards to the transactions contemplated by these Bid Procedures as a Consulting Professional. 

7. The Sale Hearing 

The Debtors intend to proceed with the sale of the Acquired Assets either 
pursuant to the Plan or a sale pursuant to section 363 of the Bankruptcy Code and will seek entry 
of the Sale Order authorizing and approving, among other things, the sale of the Acquired Assets 
to the Successful Bidder at a hearing before the Court to be held on one or more dates and at 
such times to be determined by the Debtors and subject to the Court’s availability (the “Sale 
Hearing”).  If the Debtors determine to proceed with the sale of the Acquired Assets pursuant to 
the Plan, the Sale Order will also provide for confirmation of the Plan.  The Sale Hearing may be 
accelerated or adjourned by the Debtors, in consultation with the Consulting Professionals, by an 
announcement of the accelerated or adjourned date at a hearing before the Court or by filing a 
notice on the Court’s docket.  If the Debtors do not receive any Qualified Bids (other than the 
Stalking Horse Purchase Agreement), the Debtors will report the same to the Court at the Sale 
Hearing and seek approval of the Stalking Horse Purchase Agreement.  If the Debtors receive 
more than one Qualified Bid and an Auction is held, at the Sale Hearing, the Debtors will seek 
approval of the offer constituting the Successful Bid and, at the Debtors’ election, the offer 
constituting the Alternate Bid. 

The Debtors’ presentation to the Court of the Successful Bid and Alternate Bid 
will not constitute the Debtors’ acceptance of such bids, which acceptance will only occur upon 
approval of such bids by the Court.  Following approval of a sale to a Successful Bidder and an 
Alternate Bidder, if a Successful Bidder fails to consummate such sale because of (a) a failure of 
a condition precedent beyond the control of either the Debtors or the Successful Bidder upon 
which occurrence the Debtors have filed a notice with the Court advising of such failure or (b) a 
breach or failure to perform on the part of such Successful Bidder (such bidder, the “Breaching 
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Bidder”) upon which occurrence the Debtors have filed a notice with the Court advising of such 
breach or failure to perform, then the Alternate Bid will be deemed to be the Successful Bid for 
all purposes and the Debtors will be authorized, but not directed, to effectuate the sale to the 
Alternate Bidder subject to the terms of the Alternate Bid without further order of the Court.  If 
such failure to consummate the sale is the result of a breach by the Breaching Bidder of its 
Successful Bid or any related purchase or sale agreement, the Debtors reserve the right to seek 
and pursue all available remedies against the Breaching Bidder, including retention of the Good 
Faith Deposit of the Breaching Bidder as liquidated damages, subject to the terms of the 
applicable purchase or sale agreement. 

8. Highest or Otherwise Best Bid 

Whenever these Bid Procedures refer to the highest or best offer or Qualified Bid, 
such determination shall take into account any factors the Debtors, in consultation with the 
Consulting Professionals, reasonably deem relevant to the value of the offer or Qualified Bid to 
the estates and may include, without limitation, the following:  (i) the amount and nature of the 
consideration and the allocation of such consideration between the selling entities; (ii) any 
liabilities (including any liabilities associated with the Pension Plan) or employee, vendor or 
supplier relationships assumed and the benefits to the Debtors’ estates of such assumption; (iii) 
the Acquired Assets the Qualified Bidder seeks to purchase and the available options for 
disposing of any Excluded Assets; (iv) the number, type and nature of any changes to the 
Stalking Horse Purchase Agreement requested by the Qualified Bidder; (v) the extent to which 
such modifications are likely to delay closing of the sale of the Acquired Assets and the cost to 
the Debtors of such modification or delay; (vi) the likelihood of the Qualified Bidder being able 
to close the proposed transaction and the timing thereof, including taking into account any 
regulatory approvals and the cost of funds for the Debtors and their stakeholders; (vii) the 
reputation of the Qualified Bidder; (viii) any potential “know your customer” implications; (ix) 
the relative complexity of any transaction and the costs of executing such transaction and any 
related transactions it may require in the future; (x) the milestones, covenants and events of 
default arising under the Debtors’ debtor-in-possession financing facility and the availability and 
cost of any necessary modifications; (xi) to the extent a transaction settles or otherwise avoids 
litigation claims by or against the Debtors’ estates, the estimated likelihood of recovery on such 
claims, the costs of pursuing claims and the benefit of avoiding unnecessary litigation, together 
with all other factors that may be considered by the Debtors in assessing a settlement under rule 
9019 of the Federal Rules of Bankruptcy Procedure; (xii) any additional administrative or 
prepetition claims likely to be created by such bid in relation to other bids, including the 
requirement to pay the Stalking Horse Bid Protections; and (xii) the net benefit to the Debtors’ 
estates.  

9. Return of Good Faith Deposit 

The Good Faith Deposits of each Qualified Bidder will be held in escrow by the 
Debtors and while held in escrow will not become property of the Debtors’ bankruptcy estates 
unless released from escrow pursuant to terms of the applicable escrow agreement, as set forth 
herein or pursuant to further order of the Court.  The Good Faith Deposits for each Qualified 
Bidder (other than the Successful Bidder and the Alternate Bidder) shall be returned on the date 
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that is four business days after the applicable Auction, or as soon as is reasonably practicable 
thereafter. 

The Debtors will retain the Good Faith Deposits of the Successful Bidder and the 
Alternate Bidder until the closing of the applicable sales transaction unless otherwise ordered by 
the Court.  At the closing contemplated by the Successful Bid, the Good Faith Deposit of the 
Successful Bidder shall be credited against the Purchase Price except as otherwise provided in 
any agreement with respect to the sale approved by the Court.  The Good Faith Deposit of the 
Alternate Bidder will be released by the Debtors no later than four business days after the closing 
of the Successful Bid (or, if the Stalking Horse Bidder is selected as the Alternate Bidder, no 
later than the Back-up Termination Date (as defined in the Stalking Horse Purchase 
Agreement)).  Upon the return of the Good Faith Deposits, their respective owners will receive 
any and all interest that has accrued thereon; provided that the Debtors shall not have any 
obligation to return the Good Faith Deposit deposited by a Breaching Bidder if the failure to 
consummate a sale is the result of a breach by such Breaching Bidder, which amount shall be 
paid to the Debtors by the escrow agent as liquidated damages, in addition to any and all rights, 
remedies or causes of action that may be available to the Debtors. 

10. As Is, Where Is 

The sale of Acquired Assets pursuant to these Bid Procedures shall be on an “as 
is, where is” basis and without representations or warranties of any kind, nature or description by 
the Debtors, their agents or their estates except as provided in any agreement with respect to the 
sale approved by the Court. 

11. Free and Clear of Any and All Interests 

Except as provided in any agreement with respect to the sale approved by the 
Court, upon entry of the Sale Order, all of the Debtors’ right, title and interest in and to the 
Acquired Assets subject thereto shall be sold free and clear of any pledges, liens, security 
interests, encumbrances, claims, charges, options and interests thereon (collectively, the 
“Interests”) to the maximum extent permitted by sections 363, 1123 and/or 1141 of the 
Bankruptcy Code, as applicable, with such Interests to attach to the net proceeds of the sale with 
the same validity and priority as such Interests applied against the Acquired Assets purchased 
pursuant to these procedures. 

12. Reservation of Rights; Fiduciary Duties 

The Debtors, in consultation with the Consulting Professionals, reserve their 
rights to change or extend the deadlines set forth in these Bid Procedures, modify bidding 
increments, adjourn or cancel the Auction, withdraw from the Auction any or all of the Acquired 
Assets at any time prior to or during the Auction, cancel the sale process or Auction or, if the 
Debtors determine that it will better promote the goals of the bidding process and discharge the 
Debtors’ fiduciary duties and not be inconsistent in any material respect with any Court order, 
modify these Bid Procedures or impose, at or prior to the Auction, additional customary terms 
and conditions on the sale of the Acquired Assets.  The Debtors, in consultation with the 
Consulting Professionals, also reserve their rights, to pursue an alternative transaction to be 
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consummated through an alternative chapter 11 plan, whether as part of a sale of the Acquired 
Assets or otherwise, and to make any modifications to these Bid Procedures necessary to 
facilitate the consummation of such an alternative transaction.  The Debtors, in consultation with 
the Consulting Professionals, also reserve their rights to accelerate or adjourn the Sale Hearing 
by an announcement of the adjourned date at a hearing before the Court or by filing a notice on 
the Court’s docket.  

Notwithstanding anything to the contrary contained herein, nothing in these Bid 
Procedures will prevent the Debtors from exercising their respective fiduciary duties under 
applicable law. 
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SHARE AND ASSET PURCHASE AGREEMENT 

This SHARE AND ASSET PURCHASE AGREEMENT (as it may be amended from 

time to time in accordance with its terms, this “Agreement”), dated as of September 20, 2020 

(the “Execution Date”), by and among Garrett Motion Inc., a Delaware corporation (“Seller 

Parent”), Garrett Motion Holdings Inc., a Delaware corporation (“U.S. Seller Parent”), Garrett 

Motion Holdings II Inc., a Delaware corporation (“U.S. Share Seller”), Garrett ASASCO Inc., a 

Delaware corporation (“Non-U.S. Share Seller”, and together with U.S. Share Seller, “Share 

Sellers”, and Share Sellers together with Seller Parent and U.S. Seller Parent, “Sellers”), AMP 

Intermediate B.V., a private limited liability company organized under the laws of the 

Netherlands (“Buyer”), and AMP U.S. Holdings, LLC, a limited liability company organized 

under the laws of Delaware (“Buyer Designee”, and together with Buyer and Sellers, the 

“Parties”). 

RECITALS 

WHEREAS, U.S. Seller Parent owns all of the issued and outstanding shares of capital 

stock and other equity interests in Garrett Transportation I Inc., a Delaware corporation (“U.S. 

TopCo”) (the “U.S. Shares”); 

WHEREAS, Non-U.S. Share Seller owns all of the issued and outstanding shares of 

capital stock and other equity interests in Garrett LX I S.à r.l., a private limited liability company 

(société à responsabilité limitée) organized under the laws of the Grand Duchy of Luxembourg 

(“Non-U.S. TopCo”, and together with U.S. TopCo, “TopCos”) (the “Non-U.S. Shares”, and 

together with the U.S. Equity, the “Acquired Shares”); 

WHEREAS, the TopCos hold, directly and indirectly, all of the capital stock and other 

equity interests of the Subsidiaries set forth on Annex B (the TopCos and all of their direct and 

indirect Subsidiaries (including the Subsidiaries set forth on Annex B), collectively the 

“Acquired Subsidiaries”); 

WHEREAS, Sellers and the Acquired Subsidiaries are engaged in the business of 

researching, developing, designing, engineering, and manufacturing certain automotive products, 

including turbochargers, electric-boosting and connected vehicle technologies, for sale and 

distribution to original equipment manufacturers and the aftermarket (together with all other 

activities of Sellers and their respective Subsidiaries (including the Acquired Subsidiaries), the 

“Business”); 

WHEREAS, Seller Parent and certain of its Subsidiaries (including the Share Sellers) 

(collectively, the “Debtors”) and certain of the Debtors’ lenders party to the Prepetition Credit 

Agreement have entered into a Restructuring Support Agreement, dated as of the Execution Date 

(such agreement, as may be amended, restated, supplemented or otherwise modified from time to 

time, including all the exhibits thereto, the “RSA”); 

WHEREAS, the Debtors intend to file voluntary petitions for relief and to commence 

cases under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the 

“Bankruptcy Code”), in the United States Bankruptcy Court for the Southern District of New 
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York (the “Bankruptcy Court”), to be jointly administered for procedural purposes 

(collectively, the “Bankruptcy Cases”); 

WHEREAS, Seller Parent and certain of its Subsidiaries desire to effectuate the Post-

Signing Reorganization (as defined below) as a result of which U.S. Share Seller will own all of 

the membership interests of U.S. TopCo LLC (as defined below) (the “U.S. Equity”); 

WHEREAS, Sellers desire to sell to Buyer and Buyer desires to purchase and assume from 

Sellers certain of the assets and liabilities of the Business, as more particularly set forth herein, in 

a sale authorized by the Bankruptcy Court pursuant to, inter alia, sections 105, 363, 365, 1123, 

1129, 1141 and 1142 of the Bankruptcy Code, in accordance with the other applicable provisions 

of the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure and the local rules for 

the Bankruptcy Court, all on the terms and subject to the conditions set forth in this Agreement 

and subject to entry of the Confirmation Order (as defined below); and 

WHEREAS, the Parties’ ability to consummate the Transaction (as defined herein) will 

be subject to, inter alia, the entry of the Confirmation Order, as further set forth herein, and the 

Parties desire to consummate the proposed transaction as promptly as practicable, subject to the 

terms and conditions herein, after the Bankruptcy Court enters the Confirmation Order. 

NOW, THEREFORE, in consideration of the premises and the mutual representations, 

warranties, covenants and undertakings contained herein, and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, 

intending to be legally bound, agree as follows: 

ARTICLE I 

 

DEFINITIONS AND TERMS 

Section 1.1 Certain Definitions.  As used in this Agreement, each capitalized term set 

forth in Annex A shall have the meaning ascribed to it therein. 

Section 1.2 Other Definitional Provisions.  Unless the express context otherwise 

requires:  

(a) the words “hereof”, “herein”, and “hereunder” and words of similar import, when 

used in this Agreement, shall refer to this Agreement as a whole and not to any particular 

provision of this Agreement; 

(b) the terms defined in the singular have a comparable meaning when used in the 

plural, and vice versa; 

(c) the terms “Dollars” and “$” mean United States Dollars;   

(d) references herein to a specific Section, Subsection, Annex or Exhibit shall refer, 

respectively, to Sections, Subsections, Annexes or Exhibits of this Agreement; 

(e) all Annexes, Exhibits and Schedules to this Agreement, including the Seller 

Disclosure Schedule, are hereby incorporated in this Agreement as if set forth in full herein;  
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(f) references to any Law shall be deemed to refer to such Law as amended or 

supplemented and to any rules, regulations and interpretations promulgated thereunder, in each 

case from time to time;  

(g) references to any Contract include references to such Contract’s annexes, exhibits, 

addenda, schedules and amendments; provided that with respect to any Contract required to be 

listed on the Seller Disclosure Schedule, all such amendments, modifications, supplements and 

purchase orders must also be listed in the appropriate schedule (provided that purchase orders 

may be referenced generally to a group of purchase orders to the extent they contain the same 

term or feature that requires disclosure);  

(h) references to any Person include the successors and permitted assigns of that 

Person;  

(i) the word “extent” in the phrase “to the extent” shall mean the degree to which a 

subject or other theory extends and such phrase shall not mean “if”; 

(j) the term “or” is not exclusive;  

(k) any accounting terms not otherwise defined in this Agreement shall have the 

definitions ascribed to them under U.S. GAAP;  

(l) wherever the word “include,” “includes,” or “including” is used in this 

Agreement, it shall be deemed to be followed by the words “without limitation;” and 

(m) references herein to any gender includes each other gender.  

ARTICLE II 

 

PURCHASE AND SALE OF THE BUSINESS 

Section 2.1 Purchase and Sale of Acquired Assets.  Pursuant to sections 105, 363, 365, 

1123, 1129, 1141 and 1142 of the Bankruptcy Code, on the terms and subject to the conditions 

set forth herein, at the Closing, Sellers shall, or shall cause one or more of their respective 

Affiliates to, sell, convey, transfer, assign and deliver to Buyer, and Buyer shall purchase, 

acquire and accept from Sellers or their respective Subsidiaries, the Acquired Assets (including 

all right, title and interests of Sellers and their Subsidiaries in, to or under the Acquired Assets), 

free and clear of any and all Encumbrances (other than, (i) solely in the case of Acquired Assets 

that are not Acquired Equity, Permitted Encumbrances, and (ii) solely in the case of Acquired 

Equity, transfer restrictions of general application imposed by securities Laws).   

Section 2.2 Excluded Assets.  Notwithstanding anything herein to the contrary, from 

and after the Closing, Sellers and their respective Affiliates shall retain all of their existing right, 

title and interest in and to, and there shall be excluded from the sale, conveyance, assignment or 

transfer to Buyer hereunder, and the Acquired Assets shall not include, the Excluded Assets. 

Section 2.3 Assumption of Liabilities.  On the terms and subject to the conditions set 

forth herein, at the Closing, Buyer shall assume and discharge or perform when due all Assumed 
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Liabilities.  

Section 2.4 Excluded Liabilities.  Notwithstanding anything herein to the contrary, 

from and after the Closing, Sellers and their respective Affiliates shall retain and discharge or 

perform when due all Excluded Liabilities. The Parties acknowledge and agree that, following 

the Closing, (i) all Liabilities of the Acquired Subsidiaries shall continue to be Liabilities of such 

Acquired Subsidiaries unless, and solely to the extent that, any such Liabilities are Excluded 

Liabilities and (ii) Sellers shall have no obligations in respect of any such Liabilities of the 

Acquired Subsidiaries (other than Excluded Liabilities). 

Section 2.5 Purchase Price.   

(a) On the terms and subject to the conditions set forth herein, in consideration of the 

sale of the Acquired Assets, at the Closing, in addition to the assumption of the Assumed 

Liabilities, Buyer shall pay to Sellers an amount in cash equal to the Estimated Purchase Price.  

The Purchase Price shall be allocated as set forth in Section 2.12 (such portion of the Purchase 

Price being allocated to the U.S. Equity in accordance with Section 2.12, the “U.S. Purchase 

Price,” such portion of the Purchase Price being allocated to the Acquired Assets (excluding the 

Acquired Shares) in accordance with Section 2.12, the “Acquired Assets Purchase Price,” and 

such portion of the Purchase Price being allocated to the Non-U.S. Shares in accordance with 

Section 2.12, the “Non-U.S. Purchase Price”).  

(b) No later than two (2) Business Days prior to the Closing Date, Seller Parent shall 

deliver, or cause to be delivered, to Buyer a statement, in substantially the form attached hereto 

as Annex H and signed by an executive officer of Seller Parent, setting forth its good faith 

estimate of the Purchase Price (such estimated Purchase Price as it may be adjusted in 

accordance with this Section 2.5, the “Estimated Purchase Price” and, as allocated to the U.S. 

Equity, the Acquired Assets (excluding the Acquired Shares) and the Non-U.S. Shares in 

accordance with Section 2.12, respectively, the “Estimated U.S. Purchase Price,” the 

“Estimated Acquired Assets Purchase Price” and the “Estimated Non-U.S. Purchase 

Price”), including the individual components thereof and a schedule setting forth Seller Parent’s 

calculation of Cash Collateral (such statement the “Seller Estimate”).  No later than five (5) 

Business Days prior to the Closing Date, Seller Parent shall deliver a draft of the Seller Estimate 

to Buyer. The Seller Estimate (and the draft thereof) shall be (A) prepared in good faith in 

accordance with the terms of this Agreement and the books and records of Sellers and the 

Acquired Subsidiaries, and (B) accompanied by reasonable supporting information used by 

Seller Parent in the preparation of the estimates of each component of the Estimated Purchase 

Price and by a reasonably detailed computation in substantially the form of Annex H.  

(c) Buyer shall be entitled to comment on the draft Seller Estimate, which comments 

Seller Parent shall consider, or cause to be considered, in good faith, at any time through (and 

including) the date that is three (3) Business Days prior to the Closing Date; provided, however, 

subject to Seller Parent’s obligation to consider, or cause to be considered, Buyer’s comments in 

good faith, Seller Parent shall not be obligated to accept any such comments of Buyer.  Without 

limiting Section 6.1, Seller Parent and its Subsidiaries shall reasonably cooperate with Buyer and 

its Representatives in the review and comment on any estimates of the components of the 

Estimated Purchase Price and permit Buyer and its Representatives, upon reasonable notice to 
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Seller Parent, to have reasonable access during normal business hours to the information, 

underlying documentation (including work papers (subject to entering into customary access 

letters if requested), schedules, memoranda and other documents), supporting calculations and 

relevant employees of the Seller Parent and its Subsidiaries relating to such estimates and Seller 

Parent’s and its Subsidiaries’ preparation thereof. 

Section 2.6 Closing. The Closing shall take place at the offices of Sullivan & 

Cromwell LLP, 125 Broad Street, New York, New York 10004 at 10:00 A.M. New York City 

time, on the fifth (5th) Business Day following the date on which the conditions set forth in 

Article VII (other than those conditions that by their nature are to be satisfied at the Closing but 

subject to the fulfillment or waiver of those conditions) have been satisfied or waived, or at such 

other time and place as the Parties may mutually agree; provided that Buyer shall not have any 

obligation whatsoever to consummate the Closing until the later of (a) January 1, 2021 and (b) 

the earlier to occur of (x) a date before or during the Marketing Period specified by Buyer on no 

fewer than five (5) Business Days’ written notice to the Seller Parent and (y) the third (3rd) 

Business Day immediately following the final day of the Marketing Period.  The date on which 

the Closing occurs is called the “Closing Date”. 

Section 2.7 Deliveries by Buyer.   

(a) At the Closing, Buyer shall deliver, or cause to be delivered, the following:   

(i) the Estimated Purchase Price, the applicable amounts of which 

shall be paid, or caused to be paid, in immediately available funds by separate 

wire transfers as follows (subject in all events to the last sentence of Section 

2.7(b)): 

(A) First, to the Escrow Agent, to an account (the 

“Adjustment Escrow Account”) designated at least three (3) Business 

Days prior to the Closing Date by the Escrow Agent, in immediately 

available funds by wire transfer, an amount equal to the Adjustment 

Escrow Amount;  

(B) Second, to the applicable Agents, to an account or accounts 

which have been designated at least three (3) Business Days prior to the 

Closing Date by the applicable Agents in an aggregate amount equal to the 

Funded Debt Repayment Amount in accordance with the terms of the 

Confirmation Order; 

(C) Third, to the U.S. Share Seller, to an account or accounts 

which have been designated at least three (3) Business Days prior to the 

Closing Date by the U.S. Share Seller in an amount equal to the Estimated 

U.S. Purchase Price; 

(D) Fourth, to the Non-U.S. Share Seller, to an account or 

accounts which have been designated at least three (3) Business Days 

prior to the Closing Date by the Non-U.S. Share Seller in an amount equal 

to the Estimated Non-U.S. Purchase Price, less the Funded Debt 
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Repayment Amount and less the Adjustment Escrow Amount; and 

(E) Fifth, to Seller Parent, to an account or accounts which 

have been designated at least three (3) Business Days prior to the Closing 

Date by Seller Parent in an amount equal to the Estimated Acquired Assets 

Purchase Price. 

(ii) to an escrow account or accounts which have been designated at 

least three (3) Business Days prior to the Closing Date by Seller Parent in an 

amount equal to the Professional Fee Escrow Amount; 

(iii) to Sellers, the U.S. Equity Transfer Agreement, duly executed by 

Buyer; 

(iv) to Sellers, the Non-U.S. Share Transfer Agreement, duly executed 

by Buyer; 

(v) to Sellers, the Bill of Sale, duly executed by Buyer; 

(vi) to Sellers, the certificate to be delivered pursuant to Section 7.3(c); 

and 

(vii) to Sellers, such other customary instruments of transfer, 

assumptions, filings or documents, in form and substance reasonably satisfactory 

to Seller Parent, as may be required to give effect to this Agreement or as 

reasonably requested by Seller Parent in order to give effect to the transactions 

contemplated by this Agreement. 

(b) The Adjustment Escrow Amount will not be used for any purpose except as 

expressly provided in this Agreement or the Escrow Agreement.  For the avoidance of doubt, in 

no event shall the aggregate amount paid by Buyer under Section 2.7(a)(i) and Section 2.7(a)(ii) 

exceed the Estimated Purchase Price plus the Professional Fee Escrow Amount (and, for the 

avoidance of doubt, if the sum of the Funded Debt Repayment Amount and Adjustment Escrow 

Amount exceeds the Estimated Non-U.S. Purchase Price, such excess shall be deducted from the 

payments required to be made under Section 2.7(a)(i)(C) and/or Section 2.7(a)(i)(E) pro rata 

based on the allocation of the Purchase Price pursuant to Section 2.12(a) and the Allocation 

Schedule).  

Section 2.8 Deliveries by Sellers.  At the Closing, Sellers shall deliver, or cause to be 

delivered, to Buyer the following: 

(a) if any of the equity interests of the TopCos are certificated, certificates evidencing 

such equity interests of the TopCos, duly endorsed and accompanied by stock powers duly 

executed or other duly executed instruments of transfer as required by applicable Law or 

otherwise to validly transfer title in and to such equity interests to Buyer, with any required 

transfer stamps affixed thereto; 

(b) the U.S. Equity Transfer Agreement, duly executed by U.S. Share Seller; 
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(c) the Non-U.S. Share Transfer Agreement, duly executed by Non-U.S. Share Seller; 

(d) the Bill of Sale, duly executed by Seller Parent; 

(e) the duly executed Release Letters;  

(f) the certificate to be delivered pursuant to Section 7.2(d); 

(g) a certificate satisfying the requirements of Treasury Regulations Section 1.1445-

2(b), duly executed by each of U.S. Share Seller and Non-U.S. Share Seller; 

(h) an IRS Form W-9, duly executed by each of U.S. Share Seller and Non-U.S. 

Share Seller; and 

(i) such other customary instruments of transfer, assumptions, filings or documents, 

in form and substance reasonably satisfactory to Buyer, as may be required to give effect to this 

Agreement or as reasonably requested by Buyer in order to give effect to the transactions 

contemplated by this Agreement. 

Section 2.9 Assumption of Contracts.   

(a) Sellers shall (1) assume and assign to Buyer and (2) cause the Acquired 

Subsidiaries which are Debtors (“Debtor Acquired Subsidiaries”) to assume, as applicable, the 

Closing Assumed Contracts at the Closing pursuant to the Confirmation Order, subject to 

Section 2.11 and the other provisions of this Section 2.9.  The Parties acknowledge and agree 

that all Cure Costs in connection with the assumption of the Closing Assumed Contracts shall be 

paid in the Ordinary Course by the applicable Seller or Debtor Acquired Subsidiary prior to the 

Adjustment Time. To the extent not paid prior to the Closing, all Cure Costs constitute Assumed 

Liabilities. 

(b) The Confirmation Order shall provide for (1) the assumption by the applicable 

Seller party thereto and the assignment to Buyer, and (2) the assumption by the applicable 

Debtor Acquired Subsidiaries, as applicable, of each Closing Assumed Contract pursuant to 

Section 365 of the Bankruptcy Code on the terms and conditions set forth in the remainder of 

this Section 2.9. 

(c) At the Closing, (1) Sellers shall assume and assign to Buyer, and (2) Sellers shall 

cause the Debtor Acquired Subsidiaries to assume, as applicable, the Closing Assumed 

Contracts, in each case, pursuant to section 365 of the Bankruptcy Code and the Confirmation 

Order, subject to provision by the Buyer of adequate assurance as may be required under Section 

365 of the Bankruptcy Code. 

(d) From time to time following the Execution Date (and not later than five (5) 

Business Days prior to the deadline for filing a plan supplement with respect to the Plan (or such 

later date as may be approved by the Bankruptcy Court) (the “Designation Deadline”)), Buyer 

may, in its sole discretion, designate as an assumed contract any additional Contract (including 

leases) that Buyer wishes for Sellers or the Debtor Acquired Subsidiaries to assume in 

connection with the Transaction (“Additional Assumed Contracts”) by providing written notice 
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to Sellers in the form of a schedule setting forth any such Contracts that it wishes for the Debtor 

Acquired Subsidiaries to assume as an Additional Assumed Contract  (an “Additional Assumed 

Contracts Schedule”).  

(e) For the avoidance of doubt, (x) if Buyer has not provided Sellers an updated 

Additional Assumed Contracts Schedule to cause Sellers or the Debtor Acquired Subsidiaries to 

assume any additional Contracts (that are not otherwise Acquired Contracts or Acquired Leases) 

in accordance with the foregoing, then the Contracts listed on Annex J shall be deemed to be 

Rejected Debtor Contracts and Excluded Assets, and may be rejected by the relevant Seller, with 

respect to any Rejected Debtor Contract pursuant to which any Seller is a party, and shall be 

rejected by the Debtor Acquired Subsidiaries, with respect to any Rejected Debtor Contract 

pursuant to which any Debtor Acquired Subsidiary is a party, (y) no prepetition Cure Cost shall 

be due or payable with respect to any executory contract or unexpired lease until the permanent 

assumption thereof and (z) each Contract that becomes an Additional Assumed Contract 

pursuant to this Section 2.9 shall concurrently be deemed to have become an Acquired Asset. 

(f) If, from time to time following the Execution Date and prior to the Designation 

Deadline, Buyer provides written notice to the Sellers of its desire to designate an Acquired 

Contract or Acquired Lease (at such applicable time) to which Sellers or any Debtor Acquired 

Subsidiary is a party (including any Additional Assumed Contract) as a Rejected Debtor 

Contract (a “Subsequent Rejection Notice”), such Contract shall be deemed to be a Rejected 

Debtor Contract and shall no longer be an Acquired Contract or Acquired Lease, as applicable. If 

Sellers or any Debtor Acquired Subsidiary reasonably incurred any direct, incremental and out-

of-pocket administrative expenses allowed pursuant to section 503(b) of the Bankruptcy Code 

associated with its continuance of such Acquired Contract or Acquired Lease during the period 

between the Execution Date and the date Buyer delivered notice to reject such previously 

designated Acquired Contract or Acquired Lease, Buyer shall, within forty five (45) calendar 

days following the Closing Date, reimburse the Sellers for such incremental expenses other than 

expenses caused as a result of any Seller’s or Acquired Subsidiary’s breach of such executory 

contract or unexpired lease (such reimbursable expenses, the “503(b) Expenses”). 

(g) At Buyer’s reasonable request, and at Buyer’s sole cost and expense, Sellers shall 

reasonably cooperate with Buyer to, or to cause the Debtor Acquired Subsidiaries to, enter into 

an amendment of any Closing Assumed Contract effective upon assumption of such Closing 

Assumed Contract by Buyer or the Debtor Acquired Subsidiaries, as applicable (and Sellers 

shall, and shall cause the Debtor Acquired Subsidiaries to, reasonably cooperate with Buyer to 

the extent reasonably requested by Buyer in negotiations with the counterparties thereof); 

provided that (i) in no event shall any such amendments be effective prior to the Closing and 

(ii) Sellers shall not be required to, or to cause the Debtor Acquired Subsidiaries to, enter into 

any such amendment if such amendment would result in the incurrence of any incremental 

Liability by Sellers that is not otherwise paid or assumed by Buyer at the time of the assumption 

by Sellers or the Debtor Acquired Subsidiaries, as applicable, of such Closing Assumed 

Contract. 

(h) Sellers shall use their respective reasonable best efforts to obtain one or more 

orders of the Bankruptcy Court (which may include the Confirmation Order), which order(s) 

shall reflect the terms and conditions set forth herein, to permit Sellers and the Debtor Acquired 
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Subsidiaries to assume the Closing Assumed Contracts on the terms set forth in this Section 2.9. 

Section 2.10 Non-Assignability of Assets.  Notwithstanding anything to the contrary 

contained in this Agreement, to the extent that the sale, assignment, sublease, transfer, 

conveyance or delivery (as applicable) or attempted sale, sublease, assignment, transfer, 

conveyance or delivery (as applicable) to Buyer of any asset that would be an Acquired Asset or 

any claim or right or any benefit arising thereunder or resulting therefrom (in each case 

excluding capital stock and solely with respect to direct interests in such asset, claim, right or 

benefit, and not any such asset, claim, right or benefit acquired indirectly through the acquisition 

of capital stock, and excluding, for the avoidance of doubt, (a) the Acquired Equity or (b) any 

asset, claim, right or benefit held by any of the Acquired Subsidiaries or any entity in which any 

Acquired Subsidiary directly or indirectly holds capital stock or equity interests, is prohibited by 

any applicable Law or would require any governmental or third party authorizations, approvals, 

consents or waivers, and such authorizations, approvals, consents or waivers shall not have been 

obtained prior to the Closing, unless the applicable provisions of the Bankruptcy Code permits 

and/or the Confirmation Order authorizes the sale, assignment, sublease, transfer, conveyance or 

delivery (as applicable) of such asset irrespective of the consent or lack thereof of a third party, 

then (i) subject to the satisfaction of the conditions set forth in Article VII and the transfer of the 

Acquired Equity, free and clear of all Encumbrances (other than transfer restrictions of general 

application imposed by securities Laws), at the Closing, the Closing shall proceed without the 

sale, assignment, sublease, transfer, conveyance or delivery of such asset, (ii) subject to any 

approval of the Bankruptcy Court that may be required, the Parties shall use their reasonable best 

efforts, and the Parties shall reasonably cooperate with each other, to obtain promptly such 

authorizations, approvals, consents or waivers, and (iii) subject to any approval of the 

Bankruptcy Court that may be required, pending such authorization, approval, consent or waiver, 

the Parties shall cooperate with each other and enter into reasonable and lawful arrangements to 

provide to Buyer the benefits (including any indemnities) and burdens of the use of such asset 

that Buyer would have obtained had the asset been sold, assigned, subleased, transferred, 

conveyed or delivered (as applicable) to Buyer at the Closing.  If the authorization, approval, 

consent or waiver for the sale, assignment, sublease, transfer, conveyance or delivery of any 

asset not sold, assigned, subleased, transferred, conveyed or delivered at the Closing as 

contemplated under this Section 2.10 is obtained following the Closing, then Sellers shall or shall 

cause their respective relevant Affiliates to promptly, sell, assign, transfer, convey, sublease and 

deliver (as applicable) such asset to Buyer at no additional cost or obligation. 

Section 2.11 Affiliate Acquisitions.  Notwithstanding anything to the contrary 

contained in this Agreement, Buyer may, subject to Seller Parent’s consent (not to be 

unreasonably withheld, conditioned or delayed), elect to have any or all of the Acquired Assets 

conveyed or transferred to, or any of the Assumed Liabilities assumed by, one or more of its 

Affiliates so long as no such election results in any greater cost or obligation (including, but not 

limited to, as a result of any withholding Tax) than Sellers or their respective Affiliates would 

otherwise have had; provided, however, that (i) no such election shall relieve Buyer of any of its 

obligations to Sellers or their respective Affiliates hereunder with respect to the Assumed 

Liabilities or otherwise and (ii) subject to clause (i), the Parties hereby agree that Buyer shall be 

permitted without the consent of Seller Parent to elect to have any or all of the Acquired Assets 

conveyed or transferred to, or any of the Assumed Liabilities (other than Liabilities of the 

Acquired Subsidiaries) assumed by, Buyer Assignee and/or newly formed Luxembourg and/or 
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Delaware entities, in each case, which are formed for the purpose of effecting the Transaction 

and are wholly owned Subsidiaries of Buyer so long as such transfer or assumption does not 

result in application of any withholding Tax.  The Purchase Price shall be allocated among those 

Acquired Assets to be conveyed to Buyer and those Acquired Assets to be conveyed to the 

respective Affiliates of Buyer, but in no event shall the amount of the Purchase Price or any other 

items to be paid for the Acquired Assets, the nature of the Assumed Liabilities to be assumed, 

the obligation to pay Taxes or Transfer Taxes or the allocation of risk and responsibility between 

Sellers and Buyer be modified to the detriment of Sellers and their respective Affiliates as a 

result of the delivery of separate bills of sale, assignments and other closing documents. 

Section 2.12 Allocation of Purchase Price.   

(a) The Purchase Price (and other Liabilities taken into account for purposes of Section 

1060 of the Code) shall be allocated among (i) the Acquired Assets (excluding the Acquired 

Shares), (ii) the U.S. Equity and (iii) the Non-U.S. Shares, in accordance with Section 2.5(a) and 

otherwise as contemplated in the statement attached hereto as Annex G (the “Allocation 

Schedule”).   

(b) As soon as reasonably practicable after the final determination of the Purchase 

Price pursuant to Section 2.13, Buyer shall deliver to Seller Parent a draft statement (the “Asset 

Allocation Statement”) allocating (i) the Acquired Assets Purchase Price and the portion of 

other Liabilities taken into account for purposes of Section 1060 of the Code allocated to the 

Acquired Assets (excluding the Acquired Shares) among the Acquired Assets (excluding the 

Acquired Shares) and (ii) the U.S. Purchase Price and the portion of other Liabilities taken into 

account for purposes of Section 1060 of the Code allocated to the U.S. Equity among the assets 

of U.S. TopCo (and the assets of any entity disregarded as separate from U.S. TopCo for U.S. tax 

purposes), in each case, in a manner consistent with the Allocation Schedule, in accordance with 

Section 1060 of the Code and the U.S. Treasury regulations thereunder (and any similar 

provision of state, local or non-U.S. law, as appropriate), as of the Closing Date.  If Seller Parent 

disagrees with the allocations on the draft Asset Allocation Statement, Seller Parent shall provide 

a notice of such disagreement to Buyer with fifteen (15) calendar days following the delivery of 

the draft Allocation Statement in accordance with the immediately prior sentence; provided, that 

if Seller Parent does not so disagree, the Asset Allocation Statement delivered by Buyer shall be 

final and binding.  Seller Parent and Buyer shall cooperate in good faith to agree upon the final 

Asset Allocation Statement within fifteen (15) calendar days following any notice of 

disagreement by Seller Parent in accordance with the immediately preceding sentence, and to the 

extent that the Seller Parent and Buyer cannot resolve such disagreements regarding the Asset 

Allocation Statement within such fifteen (15) calendar day period, such disagreements shall be 

submitted to an Independent Accountant to be resolved in accordance with procedures similar to 

those set forth in Section 2.13(c), mutatis mutandis. 

(c) Buyer and Sellers shall, and shall cause their respective Affiliates to, file all Tax 

Returns (including amended returns and claims for refunds) in a manner consistent with the 

Allocation Schedule and Asset Allocation Statement, except to the extent otherwise required 

pursuant to a “determination” within the meaning of Section 1313(a) of the Code (or any 

analogous provision of state, local or foreign law). 
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Section 2.13 Post-Closing Adjustment. 

(a) As promptly as practicable, but no later than sixty (60) days after the Closing, 

Buyer shall deliver to Seller Parent a statement, in substantially the form attached hereto as 

Annex H and signed by an executive officer of Buyer, setting forth its calculation of the 

Purchase Price (including the individual components thereof) (the “Post-Closing Statement”). 

The Post-Closing Statement shall be (i) prepared in good faith in accordance with the terms of 

this Agreement, and (B) accompanied by reasonable supporting information used by Buyer in the 

preparation of the estimates of each component of the Post-Closing Statement and by a 

reasonably detailed computation in substantially the form of the relevant section of Annex H.  

(b) In the event that Seller Parent determines that the Post-Closing Statement is 

incorrect or has not been prepared in accordance with the terms of this Agreement, Seller Parent 

shall, on or before the thirtieth (30th) day following the date on which the Post-Closing Statement 

is delivered, so inform Buyer in writing (the “Dispute Notice”) providing Buyer with such detail 

as to the objection and the specific disputed items and amounts (the “Disputed Items”) as is 

reasonable in light of the information provided by Buyer in the Post-Closing Statement. During 

the thirty (30) day period following delivery of the Post-Closing Statement, Sellers and their 

Representatives shall have the right, upon reasonable notice to Buyer, to reasonable access 

during normal business hours to the information, underlying documentation (including work 

papers (subject to entering into customary access letters if requested), schedules, memoranda and 

other documents), books and records of the Acquired Subsidiaries or any financial and operating 

data and other information used in the preparation of the Post-Closing Statement.  The Post-

Closing Statement delivered by Buyer to Seller Parent shall be conclusive and binding on all 

parties unless Seller Parent, prior to the thirtieth (30th) day following receipt of the Post-Closing 

Statement, delivers a Dispute Notice to Buyer. Sellers shall be deemed to have agreed with all 

other items, amounts and calculations contained in the Post-Closing Statement other than the 

Disputed Items. 

(c) If a Dispute Notice is duly delivered pursuant to Section 2.13(b), Sellers and 

Buyer shall, during the fifteen (15) days following such delivery, use their commercially 

reasonable efforts to reach agreement on the Disputed Items.  The parties hereto acknowledge 

and agree that Rule 408 of the U.S. Federal Rules of Evidence and any comparable rule in any 

applicable state or other jurisdiction shall apply to the discussions and communications among 

Buyer, Sellers and their respective Representatives during such fifteen (15) day review period.  If 

during such period, Sellers and Buyer are unable to reach such agreement, they shall promptly 

thereafter cause Deloitte LLP (other than personnel that have conducted audit services for the 

Sellers) or such other independent accounting firm of recognized international standing as may 

be mutually selected by Buyer and Sellers (the “Independent Accountant”), to review this 

Agreement and the unresolved Disputed Items (it being understood that in making such 

calculations, the Independent Accountant shall be functioning as an expert and not as an 

arbitrator).  Each Party agrees to execute, if requested by the Independent Accountant, a 

reasonable engagement letter. Buyer and Sellers shall reasonably cooperate with the Independent 

Accountant, including by responding to written questions provided to both Parties, and shall 

promptly provide all documents and information (including work papers (subject to entering into 

customary access letters if requested) of its accountants) used in preparation of the Post-Closing 

Statement and the Seller Estimate, respectively, or as may be otherwise reasonably requested by 
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the Independent Accountant.  In making such calculations, the Independent Accountant shall 

consider only (i) a single written submission (which submission shall be limited to the 

unresolved Disputed Items) submitted by each of Buyer and Sellers to the Independent 

Accountant within fifteen (15) Business Days after the engagement thereof (a copy of which, 

upon receipt of both submissions, the Independent Accountant shall forward to Buyer and 

Sellers, as applicable) and (ii) written responses submitted to the Independent Accountant within 

ten (10) Business Days after receipt of each such presentation (copies of which, upon receipt of 

both submissions, the Independent Accountant shall forward to Buyer and Sellers, as applicable).  

Buyer and Sellers shall not engage in any other ex parte communications with the Independent 

Accountant. The Independent Accountant’s determination on each unresolved Disputed Item 

shall not be greater than the greater value for such item claimed by either Sellers or Buyer in the 

Dispute Notice or Post-Closing Statement, respectively, or less than the lower value for such 

item claimed by either Sellers or Buyer in the Dispute Notice or Post-Closing Statement, 

respectively. Sellers and Buyer shall direct the Independent Accountant to deliver to Sellers and 

Buyer, as promptly as practicable (but in any case no later than thirty (30) days from the date of 

its engagement), a report setting forth such calculations.  Such report shall be final and binding 

upon Sellers and Buyer (absent manifest error, in which case such report shall be returned to the 

Independent Accountant for correction), and neither Buyer nor Sellers shall seek further recourse 

to courts or other tribunals, other than to enforce such report.  The Independent Accountant will 

determine the allocation of the cost of its review and report based on the inverse of the 

percentage its determination (before such allocation) bears to the total amount of the total items 

in dispute as originally submitted to Independent Accountant.  For example, should the items in 

dispute total in amount to one thousand Dollars ($1,000) and the Independent Accountant awards 

six hundred Dollars ($600) in favor of Sellers’ position, sixty percent (60%) of the costs of its 

review would be borne by Buyer and forty percent (40%) of the costs would be borne by Sellers.   

(d) If the Closing Purchase Price exceeds the Estimated Purchase Price (the amount 

in which the Closing Purchase Price exceeds the Estimated Purchase Price on an absolute value 

basis, the “Positive Purchase Price Adjustment Amount”), Buyer shall pay to Seller Parent or 

its designee an amount in cash equal to the lesser of (i) the Adjustment Escrow Amount and (ii) 

the Positive Purchase Price Adjustment Amount, and Buyer and Seller Parent shall jointly 

instruct the Escrow Agent to make a payment in an amount equal to the Adjustment Escrow 

Amount to Seller Parent or its designee.   

(e) If the Closing Purchase Price is less than the Estimated Purchase Price (the 

amount in which the Closing Purchase Price is less than the Estimated Purchase Price on an 

absolute value basis, the “Negative Purchase Price Adjustment Amount”), Buyer shall be 

entitled to receive a payment in cash out of the Adjustment Escrow Amount in an amount equal 

to the lesser of (i) the Adjustment Escrow Amount and (ii) the Negative Purchase Price 

Adjustment Amount, and Buyer and Seller Parent shall jointly instruct the Escrow Agent to 

make a payment to Buyer out of the Adjustment Escrow Account in an amount equal to the 

lesser of clauses (i) and (ii) of this sentence.  

(f) The Parties acknowledge and agree that (i) any Negative Purchase Price 

Adjustment Amount shall be satisfied solely and exclusively out of the Adjustment Escrow 

Amount, and no Seller shall have any obligation or liability to Buyer for any Negative Purchase 

Price Adjustment Amount that is in excess of the Adjustment Escrow Amount and (ii) Buyer 
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shall not have any obligation or liability to Sellers in respect of a Positive Purchase Price 

Adjustment Amount in excess of an amount equal to the Adjustment Escrow Amount.  If the 

Adjustment Escrow Amount is greater than the Negative Purchase Price Adjustment Amount, 

then Buyer and Seller Parent shall jointly instruct the Escrow Agent to make a payment to Seller 

Parent or its designee in the amount remaining in the Adjustment Escrow Account following 

payment of the Negative Purchase Price Adjustment Amount.   

(g) Any payment pursuant to Section 2.13(d), Section 2.13(e) or Section 2.13(f) shall 

be made within five (5) Business Days after the earlier of the date that (i) Buyer and Sellers 

agree upon the Closing Purchase Price or (ii) a dispute is resolved pursuant to Section 2.13(c).  

All payments under this Section 2.13 shall be without interest. 

(h) Any post-Closing purchase price adjustments as set forth in this Section 2.13 shall 

be treated as an adjustment to the Purchase Price for all Tax purposes. 

Section 2.14 Withholding.  Notwithstanding any other provision of this Agreement, 

Buyer, its Affiliates and the Acquired Subsidiaries shall each be entitled to deduct and withhold 

from any amount otherwise payable to any Person pursuant to this Agreement such amounts as it 

is required to deduct and withhold with respect to the making of such payment under any 

provision of applicable Law; provided, however, that if any of the Buyer or its Affiliates 

determines that any applicable Law requires any deduction or withholding from any such 

payments (other than in respect of amounts treated as compensation or in respect of backup 

withholding), the Buyer or such Affiliate, as applicable, shall make commercially reasonable 

efforts to provide notice to the Person entitled to receive the payment no later than ten (10) 

Business Days prior to the date of such payment (except that, if withholding is required by 

reason of change of Law within ten (10) Business Days of such payment, then reasonably 

promptly following such change in Law) and shall reasonably cooperate with such Person in 

securing any available reduction or exemption from such deduction or withholding.  Amounts so 

withheld shall be treated for all purposes of this Agreement as having been paid to the applicable 

Person in respect of which such deduction and withholding was made. 

Section 2.15 Asset Sale Election.  At any time prior to the date that is the sixty (60) 

days after the Execution Date, Buyer may deliver written notice to Seller Parent (the “Asset Sale 

Election”) that Buyer wishes for the Transaction to provide for the sale of assets and assumption 

of Liabilities of U.S. TopCo to Buyer instead of the sale and purchase of the U.S. Equity by 

Buyer from the U.S. Share Seller as contemplated by this Agreement.  Sellers agree to cooperate 

in good faith with Buyer including by making any amendments to this Agreement that are not 

adverse to Sellers in order to implement the foregoing (it being understood that the transfer of 

employment of Employees to an existing or newly formed Acquired Subsidiary in connection 

with the Asset Sale Election will not be adverse). 

Section 2.16 Permitted Plan Distributions.  The Acquired Subsidiaries may make 

Permitted Plan Distributions in connection with the Closing, unless such Permitted Plan 

Distributions would result in (i) the amount of Closing Date Cash falling below fifty million 

Dollars ($50,000,000) with respect to amounts held in the People’s Republic of China; (ii) the 

amount of Closing Date Cash falling below ten million Dollars ($10,000,000) with respect to 

amounts held in South Korea; or (iii) Closing Date Cash falling below (A) one hundred twenty 
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million Dollars ($120,000,000) minus (B) the amount of Closing Date Cash held in Brazil or 

India. Any Cash of the Acquired Subsidiaries paid in respect of Permitted Plan Distributions 

shall be excluded from the calculation of the Estimated Purchase Price and Purchase Price 

(including, for the avoidance of doubt, the definition of Closing Date Cash), and any Leakage 

associated with any transfers of Cash in connection with such Permitted Plan Distributions shall 

be included in Closing Date Indebtedness. 

 

ARTICLE III 

 

REPRESENTATIONS AND WARRANTIES OF SELLERS 

Except as set forth in (i) Public Filings made with the SEC prior to the Execution Date 

and on or after June 30, 2019, other than with respect to the Seller Fundamental Representations 

(and excluding any disclosures set forth in any “risk factors” or similarly titled section and in any 

section relating to forward-looking, safe harbor or similar statements or to any other disclosures 

in such Public Filings to the extent they are cautionary, predictive, or forward-looking in nature) 

or (ii) the Seller Disclosure Schedule (to the extent set forth in the preamble to the Seller 

Disclosure Schedule), each Seller hereby represents and warrants to Buyer as of the Execution 

Date and as of the Closing Date (except to the extent that any such representation and warranty 

expressly speaks as of a particular date or period of time, in which case such representation and 

warranty shall be true and correct as of such date or period of time), as follows: 

Section 3.1 Organization and Qualification.   

(a) Each Seller is a corporation duly organized, validly existing and in good standing 

under the laws of its jurisdiction of organization and has all requisite corporate power and 

authority to own, lease and operate its respective properties and assets, and to carry on the 

Business as currently conducted.  Prior to the Execution Date, Seller Parent has made available 

for review by Buyer complete and correct copies of the Organizational Documents of Sellers as 

of the Execution Date. Sellers are not in violation of any provision of their Organizational 

Documents.  

(b) Each Seller is duly qualified to do business and is in good standing as a foreign 

corporation in each jurisdiction where the ownership or operation of the Acquired Assets or the 

conduct of the Business requires such qualification, except for failures to be so qualified or in 

good standing, as the case may be, that would not have a Material Adverse Effect. 

Section 3.2 Subsidiaries; Capitalization.   

(a) Each Subsidiary of Seller Parent which has title to any property or asset 

reasonably expected to be an Acquired Asset and each Acquired Subsidiary is duly organized, 

validly existing, and in good standing under the laws of its jurisdiction of organization, has all 

requisite corporate or similar power and authority to own, lease and operate its respective 

properties and assets and to carry on its portion of the Business as currently conducted and is 

duly qualified to do business and is in good standing as a foreign corporation or other entity in 

each jurisdiction where the ownership or operation of its assets or the conduct of its business 
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requires such qualification, except for failures to be so duly organized, validly existing, qualified 

or in good standing that would not have a Material Adverse Effect.  Prior to the Execution Date, 

Seller Parent has made available for review by Buyer complete and correct copies of the 

Organizational Documents of each of the Acquired Subsidiaries as of the Execution Date. The 

Acquired Subsidiaries are not in violation of any provision of their Organizational Documents. 

Seller Parent does not have any Subsidiary (other than the other Sellers) that is not an Acquired 

Subsidiary.  

(b) All of the Acquired Equity has been duly authorized, and is validly issued, fully 

paid and non-assessable.  There is no outstanding (x) capital stock or other equity interests in the 

Acquired Subsidiaries other than the Acquired Equity owned by Sellers and their Subsidiaries, 

(y) preemptive or other outstanding rights, options, warrants, conversion rights, stock 

appreciation rights, restricted stock, performance stock, phantom stock, redemption rights, rights 

of first refusal, repurchase rights, agreements, arrangements or commitments of any character 

under which the Acquired Subsidiaries are or may become obligated to issue, deliver, offer or 

sell, or giving any Person a right to subscribe for or acquire, or in any way dispose of, any shares 

of the capital stock or other equity interests, or (z) any securities or obligations exercisable or 

exchangeable for or convertible into any shares of any of the foregoing, and no securities or 

obligations evidencing such rights are authorized, issued or outstanding.  There are no phantom 

stock or similar rights providing economic benefits based, directly or indirectly, on the value or 

price of the Acquired Equity.  

(c) U.S. Share Seller was formed solely for the purpose of engaging in the Post-

Signing Reorganization and the Transaction and has not owned any assets, engaged in any 

business activities or conducted any operations, in each case since its incorporation, other than in 

connection with the Post-Signing Reorganization and the Transaction. 

(d) U.S. Seller Parent has good and valid title to the U.S. Shares as of the Execution 

Date, U.S. Share Seller will have good and valid title to the U.S. Shares as of the Closing Date, 

Non-U.S. Share Seller has good and valid title to the Non-U.S. Shares and the Acquired 

Subsidiaries have good and valid title to all of the Acquired Equity (other than the U.S. Shares 

and the Non-U.S. Shares, but including the Acquired Equity set forth on Section 3.2(f) of the 

Seller Disclosure Schedule), in each case free and clear of all Encumbrances (other than transfer 

restrictions of general application imposed by securities Laws), and, subject to the entry of the 

Confirmation Order, upon delivery by Share Sellers of the Acquired Shares at Closing, good and 

valid title to all of the Acquired Equity, free and clear of all Encumbrances (other than transfer 

restrictions of general application imposed by securities Laws and those solely resulting from 

Buyer’s actions), will pass to Buyer.  The Acquired Equity is owned by Sellers and its 

Subsidiaries, and the authorized capital stock, the jurisdiction of organization, the number of 

issued and outstanding Equity Securities of each Acquired Subsidiary and the ownership of 

record of such Equity Securities is set forth on Section 3.2(d) of the Seller Disclosure Schedule. 

(e) The Acquired Equity is not subject to any voting trust agreement, stockholder 

agreement, proxy or other contract, agreement or arrangement restricting or otherwise relating to 

the voting, dividend rights or disposition of such stock or other equity interests.    

(f) No Acquired Subsidiary owns, directly or indirectly, any capital stock or other 
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equity interests of any Person or has any direct or indirect equity or ownership interest in any 

business, or is a member of or participant in any partnership, joint venture or similar Person.  

There are no outstanding contractual obligations of the Acquired Subsidiaries to repurchase or 

redeem the securities of, or to make any investment (in the form of a loan, capital contribution or 

otherwise) in, any other Person. 

Section 3.3 Corporate Authorization.  Subject to the Bankruptcy Court’s entry of the 

Bidding Procedures Order and the Confirmation Order, each Seller has full corporate power and 

authority to execute and deliver this Agreement and the other Transaction Documents to which it 

is a party and to perform its obligations hereunder and thereunder.  The execution, delivery and 

performance by each Seller of this Agreement and the other Transaction Documents to which 

any Seller is a party have been duly and validly authorized and no additional corporate or 

shareholder authorization or consent is required in connection with the execution, delivery and 

performance by Sellers of this Agreement or the other Transaction Documents to which Sellers 

are a party.  

Section 3.4 Consents and Approvals.   

(a) Subject to the Bankruptcy Court’s entry of the Bidding Procedures Order and the 

Confirmation Order, no consent, approval, waiver, authorization, notice or filing is required to be 

obtained by Sellers or any of their respective Affiliates from, or to be given by Sellers or any of 

their respective Affiliates to, or made by Sellers or any of their respective Affiliates with, any 

Government Entity or Self-Regulatory Organization in connection with the execution, delivery 

and performance by Sellers of this Agreement or the Bankruptcy Cases (and associated 

proceedings), other than those the failure of which to obtain, give or make (i) would not prevent 

or materially impair any Seller’s ability to consummate the Transaction and (ii) would not 

reasonably be likely to be, individually or in the aggregate, material to the Business or the 

Acquired Subsidiaries. 

(b) No consent, approval, waiver, authorization, notice or filing is required to be 

obtained by Sellers or any of their respective Affiliates from, or to be given by Sellers or any of 

their respective Affiliates to, or made by Sellers or any of their respective Affiliates with, any 

Person which is not a Government Entity or Self-Regulatory Organization in connection with the 

execution, delivery and performance by Sellers of this Agreement or the Bankruptcy Cases (and 

associated proceedings), other than those the failure of which to obtain, give or make; (i) would 

not prevent or materially impair any Seller’s ability to consummate the Transaction and; (ii) 

would not reasonably be likely to be, individually or in the aggregate, material to the Business or 

the Acquired Subsidiaries. 

Section 3.5 Non-Contravention.  None of the execution, delivery and performance by 

Sellers of this Agreement, the consummation of the Transaction (including the proposed 

assignment and/or assumption of the Closing Assumed Contracts as set forth in Section 2.9(a)) 

or the Bankruptcy Cases (and associated proceedings), do or will (i) violate any provision of the 

Organizational Documents of any Seller or any Acquired Subsidiary, (ii) assuming the receipt of 

all Seller Required Approvals and subject to the Bankruptcy Court’s entry of the Bidding 

Procedures Order and the Confirmation Order, conflict with, or result in the breach of, or 

constitute a default under, or result in the termination, cancellation, modification or acceleration 
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(whether after the filing of notice or the lapse of time or both) of any right or obligation 

(including payment obligations) of Sellers or any Acquired Subsidiaries under, or result in a loss 

of any benefit to which Sellers or any Acquired Subsidiaries are entitled under, any Acquired 

Contract, Acquired Lease, Governmental Authorization or Insurance Policy, or result (or would 

result, with the giving of notice, the passage of time or both) in the creation or imposition of any 

Encumbrance upon any of the Acquired Assets or upon the Acquired Equity, or (iii) assuming 

the receipt of all Seller Required Approvals and any approvals required to be obtained under any 

antitrust, competition or similar Laws, violate or result in a breach of or constitute a default 

under any Law to which Sellers or any Acquired Subsidiaries is subject, or under any 

Governmental Authorization, other than, in the cases of clauses (ii) and (iii), conflicts, breaches, 

terminations, defaults, cancellations, modifications accelerations, losses, violations or 

Encumbrances that would not have a Material Adverse Effect. 

Section 3.6 Binding Effect.  Subject to the Bankruptcy Court’s entry of the Bidding 

Procedures Order and the Confirmation Order, this Agreement, when executed and delivered by 

Buyer, constitutes a valid and legally binding obligation of each Seller, enforceable against 

Sellers in accordance with its terms, except as enforcement may be limited by applicable 

bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights 

generally and by general principles of equity (regardless of whether considered in a proceeding 

in equity or at law) (the “Enforceability Exceptions”). 

Section 3.7 Public Filings. 

(a) Since the Spin-Off Date, (i) Seller Parent has filed or furnished, as applicable, on 

a timely basis, all Public Filings required to be filed or furnished by it with the SEC pursuant to 

the Exchange Act or the Securities Act, (ii) each of the Public Filings, at the time of its filing or 

being furnished, complied in all material respects with the applicable requirements of the 

Securities Act, the Exchange Act and the Sarbanes-Oxley Act of 2002, and any rules and 

regulations promulgated thereunder, applicable to such Public Filings and (iii) as of their 

respective dates (and, if amended, as of the date of such amendment), the Public Filings did not 

contain any untrue statement of a material fact or omit to state a material fact required to be 

stated therein or necessary to make the statements made therein, in light of the circumstances in 

which they were made, not misleading.  

(b) Since the Spin-Off Date, the consolidated financial statements included in or 

incorporated by reference into the Public Filings (including the related notes and schedules) 

fairly presented, in each case, in all material respects, the consolidated financial position of 

Seller Parent and its consolidated Subsidiaries as of the respective dates thereof and their 

consolidated results of operations and consolidated cash flows for the respective periods set forth 

therein (subject, in the case of unaudited statements, to notes and normal and year-end audit 

adjustments which would not be material individually or in the aggregate), in each case in 

conformity with U.S. GAAP applied on a consistent basis during the periods involved, except as 

may be expressly noted therein or in the notes thereto.  As of the Execution Date, Seller Parent 

does not intend to correct in any material respect or restate, and, to the Knowledge of Sellers, 

there is no basis to restate, any of the consolidated financial statements (including, in each case, 

the notes, if any, thereto) of Seller Parent included in or incorporated by reference into the Public 

Filings. As of the Execution Date, there are no outstanding or unresolved comments in any 
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comment letter received from the SEC or its staff.  Since the Spin-Off Date, Seller Parent has 

been in compliance in all material respects with the applicable listing and corporate governance 

rules and regulations of the New York Stock Exchange.  

(c) No Seller or Acquired Subsidiary has any Liability, except those Liabilities (i) to 

the extent disclosed, reflected or reserved against in the most recent unaudited consolidated 

balance sheet (including the notes thereto) of Seller Parent included in its Quarterly Report for 

the quarter ended June 30, 2020 (such unaudited balance sheet, the “Most Recent Balance 

Sheet”), (ii) incurred in the Ordinary Course since June 30, 2020 (but not with respect to 

breaches of Contracts, torts, infringement or violations of Law) or (iii) incurred in connection 

with the negotiation of this Agreement, except in each case as would not reasonably be likely to 

be, individually or in the aggregate, material to the Business or the Acquired Subsidiaries.  No 

Seller or Acquired Subsidiary is party to, or has any commitment to become a party to any “off 

balance sheet arrangement” within the meaning of Item 303 of Regulation S-K. 

Section 3.8 Litigation and Claims.  

(a) There is no Litigation pending or, to the Knowledge of Sellers, threatened against 

or relating to Sellers or any of their respective Subsidiaries in connection with the Acquired 

Assets, the Business or the Transaction, other than those that would not have a Material Adverse 

Effect. 

(b) Neither Sellers nor any of their respective Subsidiaries is subject to any order, 

writ, judgment, award, injunction or decree of any court or governmental or regulatory authority 

of competent jurisdiction or any arbitrator or arbitrators (collectively, any “Order”), or, to the 

Knowledge of Sellers, any threatened Order, other than those that would not have a Material 

Adverse Effect. 

Section 3.9 Taxes. 

(a) All income and other material Tax Returns with respect to the Acquired 

Subsidiaries, the Acquired Assets and the Business that are required to be filed have been duly 

and timely filed, all such Tax Returns are true, correct and complete in all material respects, and 

all material Taxes (whether or not shown to be due and owing thereon) with respect to the 

Acquired Subsidiaries, the Acquired Assets and the Business have been duly and timely paid. 

(b) Sellers and each of the Acquired Subsidiaries have withheld from all Persons and 

timely paid to the appropriate authorities all amounts required to be withheld for all periods 

through the Execution Date in material compliance with all Tax withholding provisions 

(including income, social security and employment Tax withholding for all types of 

compensation). 

(c) There is no lien for Taxes upon any of the Acquired Assets nor, to the Knowledge 

of Sellers, is any Government Entity in the process of imposing any lien for Taxes on any of the 

Acquired Assets, in each case, other than Permitted Encumbrances. 

(d) No issues that have been raised by the relevant taxing authority in connection 

with any examination, audit, proceeding, assessment or investigation of the Tax Returns referred 
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to in paragraph (a) hereof are currently pending, and all deficiencies asserted or assessments 

made, if any, as a result of such examinations, audits, proceedings, assessments or investigations 

have been paid in full, unless the validity or amount thereof is being contested by Seller or one of 

its Affiliates in good faith by appropriate action.  

(e) None of the Acquired Subsidiaries is a party to or is bound by any Tax sharing, 

allocation or indemnification agreement or arrangement (a “Tax Sharing Agreement”) (other 

than such an agreement or arrangement exclusively between or among the Acquired Subsidiaries 

or entered into in the Ordinary Course that is a customary commercial agreement the primary 

subject matter of which is not Taxes).  

(f) None of the Acquired Subsidiaries (i) is, or during any taxable period for which 

the period of assessment or collection remains open has been, a member of any affiliated, 

consolidated, combined, unitary or similar group (other than any such group the common parent 

of which is Seller Parent or Honeywell (the “Applicable Group”))  or (ii) has any Liability for 

Taxes of any Person other than the Applicable Group, under Treasury Regulations Section 

1.1502-6 or any similar provision of state, local or non-U.S. Law.  

(g) None of the Acquired Subsidiaries has entered into or participated in a “listed 

transaction” within the meaning of Treasury Regulations Section 1.6011-4 (or any similar 

provision of state, local or non-U.S. Law). 

(h) Within the last two years, none of the Acquired Subsidiaries has constituted either 

a “distributing corporation” or a “controlled corporation” in a distribution of stock intended to 

qualify for tax-free treatment under Sections 355 or 361 of the Code, other than the Acquired 

Subsidiaries listed on Section 3.9(h) of the Seller Disclosure Schedule in connection with the 

distribution of the stock of Seller Parent by Honeywell on October 1, 2018 and related 

transactions. 

(i) None of the Acquired Subsidiaries, nor Sellers or any of their Affiliates with 

respect to any Acquired Subsidiary, has sought any relief under, or taken any action in respect of, 

any provision of the Coronavirus Aid, Relief, and Economic Security Act related to Taxes 

(including, but not limited to, the delaying of any payments in respect of payroll Taxes under 

Section 2302 thereof). 

(j) None of the Acquired Subsidiaries will be required to include any material item of 

income in, or exclude any material item of deduction from, taxable income for any taxable 

period (or portion thereof) ending after the Closing Date as a result of: (i) any change in, or use 

of an improper, method of accounting for a taxable period ending on or prior to the Closing Date; 

(ii) any “closing agreement” as described in Section 7121 of the Code (or any corresponding or 

similar provision of state, local or non-U.S. Law) executed on or prior to the Closing Date; (iii) 

any installment sale or open transaction made on or prior to the Closing Date; (iv) any prepaid 

amount or advance payments received or deferred revenue received or accrued on or prior to the 

Closing Date; (v) any intercompany transaction or excess loss amount, in each case, described in 

Treasury Regulations under Section 1502 of the Code (or any corresponding or similar provision 

of state, local or non-U.S. Law), (vi) any election under Section 108(i) of the Code, (vii) any 

investment in “United States property” within the meaning of Section 956 of the Code made on 
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or prior to the Closing (excluding as a result of pledges or guarantees under the Debtor-in-

Possession Facility), or (viii) other than in the Ordinary Course, Section 951A or any “subpart F 

income” under Section 951(a) of the Code with respect to transactions occurring prior to 

Closing. None of the Acquired Subsidiaries has any obligation to make any payment described in 

Section 965(h) of the Code. 

(k) Each of the Acquired Subsidiaries is and has always been a resident for Tax 

purposes solely in its country of incorporation, and is not subject to Tax in any jurisdiction other 

than its country of incorporation, by virtue of having employees, a permanent establishment or 

any other place of business in such jurisdiction or by virtue of exercising management and 

control in such jurisdiction.  No claim has been made by a Government Entity in a jurisdiction in 

which an Acquired Subsidiary does not file a particular type of Tax Return (or pay a particular 

type of Tax) that such Acquired Subsidiary is or may be required to pay such type of Tax to (or 

file such type of Tax Return with) that Government Entity. 

(l) Section 3.9(l) of the Seller Disclosure Schedule lists (i) the entity classification of 

each Acquired Subsidiary for U.S. federal income Tax purposes, as of the Execution Date and as 

of the Closing Date, and (ii) each entity classification election and change in entity classification 

that has been made under Treasury Regulation Section 301.7701-3 with respect to the Acquired 

Subsidiaries for U.S. federal income Tax purposes since the Spin-Off Date and, with respect to 

period prior to the Spin-Off Date, to the Knowledge of Sellers. 

(m) Since the Spin-Off Date and, with respect to periods prior to the Spin-Off Date, to 

the Knowledge of Sellers, none of the Acquired Subsidiaries is, or has been, party to or the 

beneficiary of any material Tax exemption, Tax holiday or other Tax reduction Contract or order 

that is not generally available to similarly situated taxpayers without the exercise of discretionary 

authority by a Government Entity. 

(n) None of the Seller Parent or any of its Subsidiaries is a party to a “gain 

recognition agreement” within the meaning of the Treasury Regulations under Section 367 of the 

Code. 

(o) Since the Spin-Off Date and, with respect to periods prior to the Spin-Off Date, to 

the Knowledge of Sellers, none of Seller Parent or any of its Subsidiaries has made domestic use 

of a dual consolidated loss within the meaning of Section 1503 of the Code (or any comparable 

provision of U.S. state or local Law). 

Section 3.10 Employee Benefits.   

(a) All material Benefit Plans are listed on Section 3.10(a) of the Seller Disclosure 

Schedule which specifies whether such Benefit Plan is (i) a U.S. Benefit Plan or a Non-U.S. 

Benefit Plan and (ii) a Seller Plan or an Acquired Subsidiary Plan.  

(b) Each Seller has provided or made available to Buyer true and complete copies of 

all material written Benefit Plans and all amendments thereto and, as applicable: (i) the current 

prospectus or summary plan description for any such Benefit Plan and any summaries of material 

modifications to such current prospectus or summary plan description; (ii) the most recent 

favorable determination, advisory or opinion letter from the Internal Revenue Service for such 

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 43 of 215



 

 21 
LONDON:638736.15 
#93414349v90 

U.S. Benefit Plans; (iii) the most recent annual return/report (Form 5500) and accompanying 

schedules and attachments thereto for such U.S. Benefit Plans; (iv) the most recently prepared 

actuarial reports and financial statements for such U.S. Benefit Plans; and (v) all material 

correspondence related thereto since the Spin-Off Date with any Government Entity. 

(c) All Benefit Plans have been maintained in material compliance with their terms 

and all applicable Laws, including ERISA, the Code and the Patient Protection and Affordable 

Care Act and have been administered in a manner to avoid any material penalty taxes thereunder.  

Each Benefit Plan which is intended to be qualified under Section 401(a) of the Code, has 

received a favorable determination letter from the Internal Revenue Service or has applied to the 

Internal Revenue Service for such favorable determination or opinion letter, and to the 

Knowledge of Sellers, there are no circumstances likely to result in the loss of the qualification 

of such plan under Section 401(a) of the Code.  Each Benefit Plan, and any award agreement 

thereunder, that is, or is intended to be part of a “nonqualified deferred compensation plan” 

within the meaning of Section 409A of the Code has been operated and administered in 

accordance with all applicable requirements of Section 409A of the Code in all material respects.  

Neither Seller Parent nor any of its Affiliates has engaged in a transaction with respect to any 

Benefit Plan covered by Subtitle B, Part 4 of Title I of ERISA or Section 4975 of the Code that, 

assuming the taxable period of such transaction expired as of the Execution Date, would be 

reasonably likely to subject Sellers or any Acquired Subsidiary to a tax or penalty imposed by 

either Section 4975 of the Code or Section 502(i) of ERISA in an amount that would be material.  

No Controlled Group Liability has been incurred by any Seller, Acquired Subsidiary, or their 

respective ERISA Affiliates that has not been satisfied in full, and no condition exists that would 

reasonably be expected to result in any Seller, Acquired Subsidiary, or their respective ERISA 

Affiliates incurring any such liability in an amount that would be material, including under any 

“multiemployer plan” within the meaning of Section 3(37) of ERISA.  “Controlled Group 

Liability” means any and all liabilities (1) under Title IV of ERISA, (2) under Section 302 of 

ERISA and (3) under Sections 412 and 4971 of the Code.  For purposes of this Agreement, 

“ERISA Affiliate” means with respect to any entity all other entities (whether or not 

incorporated) that would be treated together with the first entity as a “single employer” within 

the meaning of Section 414 of the Code. 

(d) As of the Execution Date, except as would not be material, (i) all contributions, 

premiums and payments that are due pursuant to the terms of any Benefit Plan have been made 

for each Benefit Plan within the time periods prescribed by the terms of such plan or applicable 

Law, and (ii) all contributions, premiums and payments for any period ending on or before the 

Execution Date that are not due are properly accrued to the extent required to be accrued under 

applicable accounting principles. 

(e) No Litigation, including any proceedings by any Government Entity, are pending, 

or, to the Knowledge of Sellers, threatened with respect to any Benefit Plan, except as would not 

have a Material Adverse Effect. 

(f) Neither the execution of this Agreement, nor the consummation of the 

Transaction (either alone or together with any other event) will (i) entitle any current or former 

Employees, Directors or Independent Contractor to any payment or benefit, including any bonus, 

retention, severance pay or benefits or any increase in the amount of any bonus, severance pay or 
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benefits payable or provided under any Benefit Plan (other than severance pay required by any 

Law), (ii) accelerate the time of payment or vesting or materially increase the amount of 

compensation payable to any current or former Employees under any Benefit Plan or to any 

Directors or Independent Contractors, or trigger any payment or funding (through a grantor trust 

or otherwise) of compensation or benefits under any Benefit Plan or to any Directors or 

Independent Contractors, or (iii) limit or restrict the right of Sellers or, after the Closing, Buyer, 

to merge, amend or terminate any of the Benefit Plans. 

(g) No Seller or any Acquired Subsidiary has any material obligation to gross-up, 

indemnify or otherwise reimburse any current or former Employee, Director or Independent 

Contractor for any Tax incurred by such Employee, Director or Independent Contractor. 

(h) No Seller or any Acquired Subsidiary has any material current or projected 

liability for, and no Benefit Plan provides or promises, any post-employment medical, dental, 

disability, hospitalization, life or similar benefits (whether insured or self-insured) to any current 

or former Employee, Director or Independent Contractor (other than coverage mandated by 

applicable Law). 

(i) All Employees are currently employed by U.S. Topco or an Acquired Subsidiary 

and, as of the Closing Date, will be employed by an Acquired Subsidiary, and no offers of 

employment will be required in order to provide for continuity of employment of such 

Employees with Buyer or one of its Affiliates (including following the Closing, an Acquired 

Subsidiary) following the Closing Date. Except to the extent disclosure would not be permitted 

under applicable Laws, including applicable data privacy Laws, Section 3.10(i) of the Seller 

Disclosure Schedule sets forth a true, correct and complete list of all current Employees 

employed in the Business as of the Execution Date (identified by employee identification 

number) and Independent Contractors retained in the Business as of the Execution Date, 

identifying as to each Employee a job title, years of service, amount or rate of compensation, 

most recent annual bonus received and current annual bonus opportunity, location of 

employment, whether full- or part-time, whether active or on furlough or leave (and, if on 

furlough or leave, the nature and start date of the furlough or leave and the expected return date) 

and whether exempt from the Fair Labor Standards Act.  No more than ten (10) and no less than 

five (5) days prior to the Closing Date, Seller Parent will provide Buyer with a schedule 

reflecting the same information as Section 3.10(i) of the Seller Disclosure Schedule, updated as 

of such date. 

(j) All Non-U.S. Benefit Plans (i) have been maintained in material compliance with 

their terms and all applicable Laws (including any local regulatory or tax approval requirements), 

(ii) if intended to qualify for special tax treatment, meets all the requirements for such treatment 

in all material respects, and (iii) if required, to any extent, to be funded, book-reserved or secured 

by an Insurance Policy, is fully funded, book-reserved or secured by an Insurance Policy, as 

applicable, in all material respects based on reasonable actuarial assumptions in accordance with 

applicable accounting principles.  To the Knowledge of Sellers, from and after the Closing Date, 

Buyer and its Affiliates will receive the full benefit of any funds, accruals and reserves under the 

Non-U.S. Benefit Plans in all material respects.  There is no pending or, to the Knowledge of 

Sellers, threatened material Litigation relating to any of the Non-U.S. Benefit Plans. 
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(k) Section 3.10(k) of the Seller Disclosure Schedule sets forth, for each equity or 

equity-based award granted by Seller Parent to any Person (each a “Seller Parent Equity 

Award”), the holder, type of award, grant date, number of shares, vesting schedule (including 

any acceleration provisions) and, if applicable, exercise price and expiration date. 

Section 3.11 Compliance with Laws.  Since the Spin-Off Date, (i) Sellers and the 

Acquired Subsidiaries have complied with, and the Business has been conducted in compliance 

with, all applicable Laws and Governmental Authorizations, except for failures to comply that 

would not have a Material Adverse Effect, (ii) neither Sellers nor any of their respective 

Affiliates has received any written notice alleging any violation under any applicable Law, 

except for violations that would not have a Material Adverse Effect and (iii) the Sellers and 

Acquired Subsidiaries have all Governmental Authorizations necessary for the conduct of the 

Business as currently conducted, other than those the absence of which would not have a 

Material Adverse Effect. 

Section 3.12 Environmental Matters. 

(a) Since the Spin-Off Date, Sellers and the Acquired Subsidiaries have been in 

compliance with all applicable Environmental Laws, and there are no Liabilities under any 

Environmental Law with respect to the Sellers and the Acquired Subsidiaries, in each case, other 

than failures to comply or Liabilities that would not have a Material Adverse Effect. 

(b) Since the Spin-Off Date, neither Sellers nor the Acquired Subsidiaries (nor, to the 

Knowledge of Sellers, any legally responsible predecessor in interest) has received from any 

Person any notice, demand, claim, letter or request for information, relating to any material 

violation or alleged material violation of, or any material Liability under, any Environmental 

Law. 

(c) There are no Orders outstanding, or any Litigation pending or, to the Knowledge 

of Sellers, threatened, relating to compliance with or Liability under any Environmental Law 

affecting the Sellers and the Acquired Subsidiaries, other than those that would not have a 

Material Adverse Effect. 

(d) There has been no release, threatened release, contamination, discharge, dumping, 

injection, pumping, leak, spill or disposal of Hazardous Substances at, on, under, to, in or from 

(i) any property or facility now or previously owned, leased or operated by, or (ii) any property 

or facility to which any Hazardous Substance has been transported for disposal, recycling or 

treatment by or on behalf of Sellers or the Acquired Subsidiaries (or any legally responsible 

predecessor in interest), except as would not have a Material Adverse Effect. 

(e) There are no underground storage tanks, asbestos-containing materials, lead-based 

products, per- or polyfluoroalkyl substances or polychlorinated biphenyls on any of the Acquired 

Owned Real Property or the Acquired Leased Real Property. 

(f) Prior to the Execution Date, Seller Parent has made available for review by Buyer 

all material environmental reports, audits, assessments, sampling data, liability analyses, 

memoranda, and studies in the possession of or conducted by Sellers or any of their respective 

Affiliates with respect to compliance under, or Liabilities related to, any Environmental Law or 
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Hazardous Substance with respect to the Sellers and the Acquired Subsidiaries as of the 

Execution Date. 

(g) The consummation of the transactions contemplated hereby requires no filings or 

notifications to be made or actions to be taken pursuant to (i) the New Jersey Industrial Site 

Recovery Act or the Connecticut Transfer Act or (ii) except as would not have a Material 

Adverse Effect, any other Environmental Laws. 

Section 3.13 Intellectual Property.  

(a) Except as would not have a Material Adverse Effect, (i) all right, title and interest 

in (x) the Acquired Intellectual Property is solely and exclusively owned by Sellers or their 

Affiliates, free and clear of any Encumbrances other than Permitted Encumbrances and (y) the 

Acquired Intellectual Property and the Licensed Acquired Intellectual Property, to the 

Knowledge of Sellers, are, as applicable, valid, subsisting and enforceable, and are not subject to 

any outstanding Order adversely affecting the Acquired Subsidiaries’ use thereof and (ii) from 

the Spin-Off Date, there have been no written challenges received by Sellers or their Affiliates to 

the validity, enforceability, registrability or ownership of any Acquired Intellectual Property or 

any Licensed Acquired Intellectual Property. 

(b) Except as would not have a Material Adverse Effect, (i) the Acquired Subsidiaries 

own or have the valid and enforceable right to use all Intellectual Property, including the 

Acquired Intellectual Property, used in or necessary for their conduct of the Business as currently 

conducted, (ii) the Acquired Subsidiaries’ conduct of the Business and their products and 

services do not infringe, misappropriate or otherwise violate the Intellectual Property of any 

other Person and (iii) to the Knowledge of Sellers, none of the Acquired Intellectual Property or 

any Licensed Acquired Intellectual Property is being infringed upon, misappropriated by or 

violated by any other Person. 

(c) Except as would not have a Material Adverse Effect, Sellers and their 

Subsidiaries have taken commercially reasonable measures to protect (i) the secrecy and 

confidentiality of their respective trade secrets and other confidential information and (ii) the 

information that is subject to any applicable Privacy Requirements and the Acquired IT Assets 

and, to the extent within Sellers’ and their Subsidiaries’ reasonable control, the Licensed 

Acquired IT Assets, against loss and unauthorized access, use, modification, disclosure or other 

misuse. 

(d) Except as would not have a Material Adverse Effect, (i) the Acquired IT Assets 

and, to the Knowledge of Sellers, the Licensed Acquired IT Assets operate and perform as 

required in connection with the Business, and (ii) there has been no loss or unauthorized access, 

use, modification, disclosure or other misuse of (x) the Sellers’ and their Subsidiaries’ trade 

secrets and other confidential information, (y) the Sellers’ and their Subsidiaries’ information 

that are subject to any Privacy Requirements, or (z) the Acquired IT Assets and, to the 

Knowledge of Sellers, the Licensed Acquired IT Assets in a manner that has affected the 

Business or the information or systems held by Sellers or their Subsidiaries. 

(e) Since the Spin-Off Date, Sellers and their Subsidiaries have complied with all 
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applicable Privacy Requirements, and neither this Agreement nor the consummation of the 

Transaction will violate any such Privacy Requirements, in each case, except as would not have 

a Material Adverse Effect. 

Section 3.14 Labor Matters.   

(a) Section 3.14(a) of the Seller Disclosure Schedule sets forth a complete and 

accurate list of all Labor Contracts as of the Execution Date. Prior to the Execution Date, Seller 

Parent has made available to Buyer true and complete copies of all written Labor Contracts (or a 

written description of material terms if a material Labor Contract is not written). No Seller or 

Acquired Subsidiary is currently negotiating any Labor Contract. No Seller or Acquired 

Subsidiary has failed to comply with the provisions of any Labor Contract in any material 

respect, and there are no material grievances outstanding against Sellers or the Acquired 

Subsidiaries under any Labor Contract.  There are no unfair labor practice complaints pending 

or, to the Knowledge of Sellers, threatened against Sellers or the Acquired Subsidiaries before 

any Government Entity or current union representation involving Employees, except as would 

not be material to Sellers and the Acquired Subsidiaries taken as a whole. The consent or 

consultation of, or the rendering of formal advice by, any labor or trade union, works council or 

other employee representative body is not required for Sellers to enter into this Agreement or to 

consummate the Transaction, except where the failure to obtain such consent, consultation of, or 

rendering of formal advice would not prevent or materially delay the consummation of the 

Transaction. 

(b) (i) Sellers and the Acquired Subsidiaries are, and since the Spin-Off Date have 

been, in compliance with all Labor Laws applicable to the Business and its Employees, (ii) since 

the Spin-Off Date, there has been no strike, slowdown, walkout or other work stoppage and (iii) 

there is no pending or threatened, strike, slowdown, walkout or other work stoppage, except in 

each case as would not have a Material Adverse Effect.  To the Knowledge of Sellers, there 

currently are no material union organizing efforts involving Employees.  

(c) No facility closure or shutdown, reduction-in-force, furlough, layoff, temporary 

layoff, material work schedule change or reduction in hours, or reduction in salary or wages, or 

other material workforce changes affecting Employees of the Sellers has occurred within the six 

(6) months prior to the Execution Date or is planned or has been announced, whether voluntary 

or by virtue of COVID-19 Measures, in connection with or in response to COVID-19. 

(d) The Sellers and the Acquired Subsidiaries are, and since the Spin-Off Date have 

been, in material compliance with WARN and have no material liabilities or other material 

obligations thereunder.  No Seller or Acquired Subsidiary has taken any action that would 

reasonably be expected to cause Buyer or any of its Affiliates to have any material liability or 

other material obligation following the Closing Date under WARN as a result of such action(s) 

by Sellers or the Acquired Subsidiaries. 

Section 3.15 Material Contracts.   

(a) Section 3.15(a) of the Seller Disclosure Schedule sets forth a complete and 

accurate list of all Material Contracts as of the Execution Date.  Prior to the Execution Date, 
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Seller Parent has made available to Buyer true and complete copies of all Material Contracts as 

of the Execution Date. 

(b) Except as would not, or would not reasonably be likely to, be, individually or in 

the aggregate, material to the Business or the Acquired Subsidiaries, and except for the 

Honeywell Agreements, (i) all Material Contracts are valid, legally binding and, to the 

Knowledge of Sellers, in full force and effect and enforceable against each party thereto in 

accordance with the express terms thereof, (ii) there does not exist under any Material Contract 

any violation, breach or event of default, or alleged violation, breach or event of default, and, to 

the Knowledge of Sellers, no event has occurred that with notice or lapse of time or both would 

constitute a breach or event of default, and (iii) there are no disputes pending or threatened under 

any Material Contract. 

Section 3.16 Title to Property.  Sellers and their respective Affiliates have, and, subject 

to the entry of the Confirmation Order, at the Closing, Sellers and their respective Affiliates will 

transfer to Buyer, (i) fee simple title to, or a valid and binding leasehold interest in, the Acquired 

Owned Real Property and the Acquired Leased Real Property and (ii) good and valid title to the 

personal tangible property they own or lease that are included in the Acquired Assets, in each 

case free and clear of all Encumbrances (other than Permitted Encumbrances). 

Section 3.17 Real Property.   

(a) Section 3.17(a) of the Seller Disclosure Schedule sets forth a complete and correct 

list of all material Acquired Owned Real Property as of the Execution Date.  Except for 

Permitted Encumbrances, the Acquired Owned Real Property is not subject to any lease, license 

or sublicense, nor have Sellers or their Affiliates granted to any Person the right to use or occupy 

the Acquired Owned Real Property or any portion thereof.    

(b) Section 3.17(b) of the Seller Disclosure Schedule sets forth a complete and 

correct list of all material Acquired Leases as of the Execution Date.  Prior to the Execution 

Date, Seller Parent has delivered to Buyer complete and accurate copies of each of the Acquired 

Leases and any documents or instruments affecting the rights or obligations of any of the parties 

thereto. 

(c) Except as would not reasonably be likely to be, individually or in the aggregate, 

material to the Business or the Acquired Subsidiaries, the applicable Seller’s or Affiliates’ 

possession and quiet enjoyment of the Acquired Lease has not been disturbed and there are no 

disputes with respect to each Acquired Lease.  

(d) Each facility (including, all buildings, structures, fixtures, building systems, 

equipment, improvements and all components thereof) included in the Acquired Assets (i) is in 

all material respects in good operating condition and repair and is structurally sound and free of 

defects, with no material alterations or repairs required thereto under applicable Law or 

insurance company requirements; and (ii) is suitable in all material respects for its current use, 

operation and occupancy. 

(e) There are no pending or, to the Knowledge of Sellers, threatened appropriation, 

condemnation, eminent domain or like proceedings relating to the Acquired Owned Real 
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Property or, to the Knowledge of Sellers, the Acquired Leased Real Property.   

(f) As of the Execution Date, none of the Acquired Owned Real Property, or the 

Acquired Leased Real Property have suffered any damage by fire or other casualty which has not 

heretofore been repaired and restored in all material respects, except for damage that would not 

be material, individually or in the aggregate, to the Business or the Acquired Subsidiaries. 

Section 3.18 Product Liability.   

(a) Except as would not reasonably be likely to be, individually or in the aggregate, 

material to the Business or the Acquired Subsidiaries, (i) all products designed, marketed, sold, 

distributed or delivered by or on behalf of the Business since the Spin-Off Date (the “Business 

Products”) have been in conformity in all material respects with all applicable contractual 

commitments, Law, all express and implied warranties and the specifications and standards in 

any applicable Governmental Authorization under which such products are sold and (ii) to the 

Knowledge of Sellers, there exist no facts or circumstances that would reasonably be expected to 

result in or form the basis of any claim against any Seller or Acquired Subsidiary for material 

Liability on account of any express or implied warranty to any third party in connection with the 

Business Products sold by the Business.  

(b) Since the Spin-Off Date, neither Sellers nor any of their respective Affiliates has 

received written notice from any customer that such customer has (i) received any written notice 

or allegation from a Government Entity, (ii) been a party or subject to any Litigation brought or 

initiated by a Government Entity or (iii) been threatened in writing by a Government Entity with 

any Litigation, in each case with respect to the failure or alleged failure of any product produced, 

sold or distributed by or on behalf of the Business to meet applicable manufacturing or quality 

standards established by Law, except for such failures or alleged failures that would not have a 

Material Adverse Effect. 

(c) Since the Spin-Off Date, (i) there have been no recalls or post-sale warnings with 

respect to any Business Product and (ii) neither Sellers nor any of their respective Affiliates have 

received any written notice from any Government Entity in connection with a claim or allegation 

against the Business related to any such recall, except in each of the foregoing clauses (i) and (ii) 

for any such recalls that would not have a Material Adverse Effect. As of the Execution Date, to 

the Knowledge of Sellers, there exist no facts or circumstances that would reasonably be 

expected to result in or form the basis of any such recalls or post-sale warnings. 

Section 3.19 Insurance.   

(a) Section 3.19(a) of the Seller Disclosure Schedule lists all material Insurance 

Policies as of the Execution Date.  With respect to such policies, as of the Execution Date, except 

as would not reasonably be likely to be, individually or in the aggregate, material to the Business 

or the Acquired Subsidiaries, (i) all of such policies or renewals thereof are in full force and 

effect and are held exclusively by one or more of the Acquired Subsidiaries, and (ii) none of 

Sellers nor any Acquired Subsidiaries are in default with respect to their obligations under any 

such Insurance Policies. The Sellers and the Acquired Subsidiaries are insured against losses and 

risks and in such amounts as are customary in the business in which the Sellers and the Acquired 
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Subsidiaries are engaged, and the Sellers’ and the Acquired Subsidiaries’ Insurance Policies are 

with reputable insurers in such amounts and covering such risks as Seller Parent reasonably 

believes to be adequate for the operation of the Business, except as would not have a Material 

Adverse Effect. 

(b) None of Sellers nor the Acquired Subsidiaries has received any notification of 

cancellation or material modification of any of its Insurance Policies, except as would not 

reasonably be likely to be, individually or in the aggregate, material to the Business or the 

Acquired Subsidiaries. There are no claims by Sellers or any of the Acquired Subsidiaries under 

any of their respective Insurance Policies as to which coverage has been questioned, denied or 

disputed by the underwriters of such Insurance Policies or in respect of which such underwriters 

have reserved their rights, other than ordinary course reservations of rights, except as would not 

reasonably be likely to be, individually or in the aggregate, material to the Business or the 

Acquired Subsidiaries.  

(c) Except as would not reasonably be likely to be, individually or in the aggregate, 

material to the Business or the Acquired Subsidiaries, Sellers have disclosed to Buyer all claims 

by Sellers or the Acquired Subsidiaries in the last 5 years, including in relation to longtail disease 

and product liability losses and, to the Knowledge of Sellers, there are no occurrences, events or 

acts that may give rise to a material insurance claim, other than any such events or acts that have 

been reported to the insurance carrier in line with required insurer reporting procedures.  

Section 3.20 Material Customers and Suppliers.   

(a) Schedule 3.20(a) of the Seller Disclosure Schedule lists, by dollar volume of 

purchases thereby or therefrom, respectively (which amounts are set forth in Schedule 3.20 of the 

Seller Disclosure Schedule), for the twelve months ended December 31, 2019, for the Business 

the ten largest customers and the ten largest suppliers.  

(b) Since the Audited Balance Sheet Date, none of the Sellers or any of the Acquired 

Subsidiaries has engaged in any material dispute with any such customer or supplier or their 

respective Affiliates. No such customer or supplier or their respective Affiliates have notified 

any of the Sellers or any of the Acquired Subsidiaries that it intends to terminate or materially 

adversely alter its relationship with Sellers or the Acquired Subsidiaries or stop or materially 

decrease either the rate of their purchase of Business Products or their provision of products or 

services or their supply of materials to the Business. 

Section 3.21 Anti-Corruption; Sanctions.   

(a) Except as would not reasonably be likely to be, individually or in the aggregate, 

material to the Business or the Acquired Subsidiaries, neither Sellers nor any of the Acquired 

Subsidiaries, and, to the Knowledge of Sellers, no Representative thereof (in each case acting for 

or on behalf of any such Person), has (i) made any unlawful bribe, rebate, payoff, influence 

payment, kickback or payment in violation of any applicable Anti-Corruption Law or (ii) been 

the subject of any allegation or enforcement proceeding, or to the Knowledge of Sellers, any 

inquiry or investigation, regarding any possible violation of Anti-Corruption Laws, Sanctions or 

Export Laws.  Sellers and the Acquired Subsidiaries have adopted, maintained, and, except as 
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would not reasonably be likely to be, individually or in the aggregate, material to the Business or 

the Acquired Subsidiaries, adhered to compliance policies and procedures and a system of 

internal controls, and maintained, except as would not reasonably be likely to be, individually or 

in the aggregate, material to the Business or the Acquired Subsidiaries, accurate books and 

records, as and to the extent required by applicable Anti-Corruption Laws.  

(b) Neither Sellers nor any of the Acquired Subsidiaries nor any Representatives 

thereof (in each case acting for or on behalf of any such Person): (i) is or has been a Sanctioned 

Person, (ii) has transacted business with or for the benefit of any Sanctioned Person or otherwise 

violated Sanctions or (iii) except as would not reasonably be likely to be, individually or in the 

aggregate, material to the Business or the Acquired Subsidiaries, has violated any Export Law. 

Section 3.22 Sufficiency of Assets.  At the Closing, the Acquired Subsidiaries will own 

or have the right to use all of the property and assets and obtain all of the services (on the terms 

and subject to the conditions of the Acquired Contracts governing the provision of such services) 

used in, held for use or necessary to conduct the Business in all material respects as conducted as 

of the Closing.  

Section 3.23 Absence of Certain Changes or Events. From the Audited Balance Sheet 

Date to the Execution Date, (a) Sellers and the Acquired Subsidiaries have conducted the 

Business in the Ordinary Course, (b) Sellers and the Acquired Subsidiaries have not taken or 

permitted to be taken any actions that would require Buyer’s consent pursuant to Section 6.2(b), 

if such actions were taken after the Execution Date but prior to the Closing or earlier termination 

of this Agreement and (c) a Material Adverse Effect has not occurred. 

Section 3.24 Joint Ventures. 

(a) There is no Litigation pending or threatened against the Joint Ventures or their 

respective Subsidiaries, other than those that would not have a Material Adverse Effect. 

(b) Since the Spin-Off Date, (i) the Joint Ventures have complied with, and their 

respective businesses have been conducted in compliance with, all applicable Laws and 

Governmental Authorizations, except for failures to comply that would not have a Material 

Adverse Effect, (ii) the Joint Ventures have not received any written notice alleging any 

violation under any applicable Law, except for violations that would not have a Material Adverse 

Effect, and (iii) the Joint Ventures have all Governmental Authorizations necessary for the 

conduct of their respective businesses as currently conducted, other than those the absence of 

which would not have a Material Adverse Effect. 

(c) The audited consolidated financial statements of the Joint Ventures set forth in 

Section 3.24(c) of the Seller Disclosure Schedule were prepared in accordance with applicable 

accounting principles and fairly presented, in all material respects, the consolidated financial 

position of the Joint Ventures and their respective consolidated Subsidiaries as of the respective 

dates thereof and their consolidated results of operations and consolidated cash flows for the 

respective periods set forth therein. 

(d) Except as would not reasonably be likely to be, individually or in the aggregate, 

material to the Business, taken as a whole, neither the Joint Ventures nor any of their respective 
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Representatives (in each case acting for or on behalf of any such Person), has (i) made any 

unlawful bribe, rebate, payoff, influence payment, kickback or payment in violation of any 

applicable Anti-Corruption Law or (ii) been the subject of any allegation or enforcement 

proceeding, or any inquiry or investigation, regarding any possible violation of Anti-Corruption 

Laws, Sanctions or Export Laws. 

(e) Neither the Joint Ventures nor any of their respective Representatives (in each 

case acting for or on behalf of any such Person): (i) is or has been a Sanctioned Person, (ii) has 

transacted business with or for the benefit of any Sanctioned Person or otherwise violated 

Sanctions or (iii) except as would not reasonably be likely to be, individually or in the aggregate, 

material to the Business, taken as a whole, has violated any Export Law. 

Section 3.25 Broker and Finders.  Except for Morgan Stanley & Co. LLC and Perella 

Weinberg Partners L.P. (the “Seller Financial Advisors”) (whose fees and expenses shall be 

solely borne by Sellers as an Excluded Liability), neither Sellers nor any of their Affiliates has 

employed or entered into any Contract with any agent, broker or finder or incurred any liability 

for any brokerage fees, commissions or finders’ fees in connection with this Agreement or the 

Transaction.  Except for amounts payable to Morgan Stanley & Co. LLC and Perella Weinberg 

Partners L.P., neither Sellers nor their Affiliates are liable for any investment banking fee, 

finder’s fee, brokerage payment or other like payment in connection with the origination, 

negotiation or consummation of the Transaction that will be the obligation of any Acquired 

Subsidiary, and neither Sellers nor their Affiliates are party to any agreement which might give 

rise to any valid claim against any Acquired Subsidiary for any such fee commission or similar 

payment. There is no Contract between any of the Acquired Subsidiaries, on the one hand, and 

any of the Seller Financial Advisors, on the other hand.  

Section 3.26 No Other Representations or Warranties.  Except for the representations 

and warranties contained in this Article III, Section 9.17, the other Transaction Documents or in 

any certificate delivered with respect to this Agreement, neither Sellers nor any other Person 

makes any other express or implied representation or warranty on behalf of Sellers.  For the 

avoidance of doubt, neither Sellers nor any other Person gives or makes any warranty or 

representation as to the accuracy or reasonableness of any forecasts, estimates, projections, 

statements of intent or statements of opinion provided to Buyer or any of its Affiliates or any of 

their respective Representatives, including in any information memorandum, any management 

presentations and any other information made available to Buyer or any of its Affiliates or any of 

their respective Representatives.  Except as provided in this Article III, the other Transaction 

Documents or in any certificate delivered with respect to this Agreement, no Person makes any 

representation or warranty to Buyer or any of its Affiliates or any of their respective 

Representatives regarding the probable success or profitability of the Business. 

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer hereby represents and warrants to Sellers as of the Execution Date and as of the 

Closing Date (except to the extent that any such representation and warranty expressly speaks as 
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of a particular date or period of time, in which case such representation and warranty shall be 

true and correct as of such date or period of time), as follows: 

Section 4.1 Organization and Qualification.  Buyer is a private limited liability 

company duly organized, validly existing and in good standing under the laws of the 

Netherlands.  Buyer has all requisite corporate power and authority to own, lease and operate its 

respective properties and assets, and to carry on its respective business as currently conducted.  

Buyer is duly qualified to do business and is in good standing as a foreign corporation in each 

jurisdiction where the ownership or operation of its respective properties and assets or the 

conduct of its respective business requires such qualification, except for failures to be so 

qualified or in good standing that would not, individually or in the aggregate, prevent or 

materially impair Buyer’s ability to consummate the Transaction or to perform its obligations 

hereunder. 

Section 4.2 Corporate Authorization.  Buyer has full corporate power, authority and 

capacity to execute and deliver this Agreement and or any other Transaction Document to which 

Buyer is a party and to perform its obligations hereunder and thereunder.  The execution, 

delivery and performance by Buyer of this Agreement and any other Transaction Document to 

which Buyer is a party have been duly and validly authorized and no additional corporate or 

shareholder authorization or consent is required in connection with the execution, delivery and 

performance by Buyer of this Agreement or any other Transaction Document to which Buyer is a 

party.  

Section 4.3 Adequate Assurance.  Buyer and/or the Debtor Acquired Subsidiaries, as 

of the Closing Date, will be capable of satisfying the conditions contained in sections 

365(b)(1)(C) and 365(f) of the Bankruptcy Code with respect to the Closing Assumed Contracts, 

as applicable. 

Section 4.4 Consents and Approvals.  Subject to the Bankruptcy Court’s entry of the 

Bidding Procedures Order and the Confirmation Order, no consent, approval, waiver, 

authorization, notice or filing is required to be obtained by Buyer from, or to be given by Buyer 

to, or made by Buyer with, any Government Entity or Self-Regulatory Organization or other 

Person in connection with the execution, delivery and performance by Buyer of this Agreement , 

other than those the failure of which to obtain, give or make would not, individually or in the 

aggregate, prevent or materially impair Buyer’s ability to consummate the Transaction or to 

perform its obligations hereunder. 

Section 4.5 Non-Contravention.  The execution, delivery and performance by Buyer 

of this Agreement, and the consummation of the Transaction, does not and will not (i) conflict 

with, contravene or violate any provision of the Organizational Documents of Buyer, (ii) 

assuming the receipt of all Seller Required Approvals and subject to the Bankruptcy Court’s 

entry of the Bidding Procedures Order and the Confirmation Order, to the Knowledge of Buyer, 

conflict with, or result in the breach of, or constitute a default under, or result in the termination, 

cancellation, modification or acceleration (whether after the filing of notice or the lapse of time 

or both) of any right or obligation of Buyer under, or result in a loss of any benefit to which 

Buyer is entitled under, any material contract, agreement or arrangement to which it is a party or 

result in the creation of any Encumbrance upon any of its assets, or (iii) assuming the receipt of 
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all Seller Required Approvals, to the Knowledge of Buyer, violate or result in a breach of or 

constitute a default under any Law to which Buyer is subject, or under any Governmental 

Authorization, other than, in the cases of clauses (ii) and (iii), conflicts, breaches, terminations, 

defaults, cancellations, modifications, accelerations, losses, violations or Encumbrances (other 

than Permitted Encumbrances) that would not, individually or in the aggregate, prevent or 

materially impair Buyer’s ability to consummate the Transaction or to perform its obligations 

hereunder. 

Section 4.6 Binding Effect.  Subject to the Bankruptcy Court’s entry of the Bidding 

Procedures Order and the Confirmation Order, this Agreement, when executed and delivered by 

Sellers, will constitute a valid and legally binding obligation of Buyer enforceable against it in 

accordance with its terms, subject further to the Enforceability Exceptions. 

Section 4.7 Litigation and Claims.  There is no Litigation pending or, to the 

Knowledge of Buyer, threatened against Buyer that, individually or in the aggregate, would 

materially impair  the ability of Buyer to effect the Closing or to perform its obligations 

hereunder.  Buyer is not subject to any Order that, individually or in the aggregate, would 

materially impair the ability of Buyer to effect the Closing or to perform its obligations 

hereunder. 

Section 4.8 Financial Capability. 

(a) As of the Execution Date, Buyer has delivered to Sellers true, correct, complete

and fully executed copies of (i) a commitment letter and fee letter associated therewith (including 

all attached exhibits, schedules, annexes, and term sheets thereto that are delivered as of the 

Execution Date, and as amended from time to time after the Execution Date in compliance with 

Section 6.12, the “Debt Commitment Letter”) dated and in effect on the Execution Date from 

the Debt Financing Sources party thereto confirming their respective commitments to provide 

Buyer with debt financing for the Financing Purposes in the amount set forth therein (the “Debt 

Financing”), and (ii) a commitment letter (the “Equity Commitment Letter” and together with 

the Debt Commitment Letter, the “Financing Commitment Letters”) dated and in effect on the 

Execution Date from KPS Special Situations Fund V, LP and KPS Special Situations Fund V 

(A), LP (the “Equity Financing Sources”) confirming its commitment to provide Buyer with 

equity financing for the Financing Purposes in the amount set forth therein (the “Equity 

Financing” and together with the Debt Financing, the “Financing”). 

(b) The Equity Commitment Letter is in full force and effect and is a valid, legal and

binding obligation of Buyer and the other parties thereto, enforceable against Buyer and the other 

parties thereto in accordance with its terms (subject to the Enforceability Exceptions). The Debt 

Commitment Letter is in full force and effect and is a legal, valid and binding obligation of 

Buyer or (as applicable) its Affiliates that are party to the Debt Commitment Letter (the 

“Financing Affiliates”) and, to the Knowledge of Buyer, the other parties thereto, enforceable 

against Buyer and/or the Financing Affiliates (as applicable) and, to the Knowledge of Buyer, the 

other parties thereto in accordance with its terms (subject to the Enforceability Exceptions). As 

of the Execution Date, none of the Financing Commitment Letters have been amended, 

modified, or terminated in any respect, and the respective commitments contained in the 

Financing Commitment Letters have not been withdrawn, rescinded or otherwise modified in 
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any respect. As of the Execution Date, no event has occurred that (with or without notice, lapse 

of time or both) would reasonably be expected to constitute a breach or default under the 

Financing Commitment Letters on the part of Buyer and the Financing Affiliates. All fees (if 

any) required to be paid under the Financing Commitment Letters on or prior to the Execution 

Date have been paid in full. 

(c) There are no conditions precedent directly or indirectly related to the funding of

the full amount of the Financing other than as expressly set forth in the Financing Commitment 

Letters. As of the Execution Date, Buyer does not have any reason to believe that any of the 

conditions to the Financing that are within the control of the Buyer or the Financing Affiliates 

will not be satisfied on a timely basis or that the Financing will not be available to Buyer on the 

date on which the Closing should occur pursuant to Section 2.6. Other than the Financing 

Commitment Letters, there are no other contracts, arrangements or understandings entered into 

by Buyer and the Financing Affiliates related to the funding or investing, as applicable, of the 

Financing except for (i) customary fee or fee credit letters and engagement letters relating to the 

Debt Financing, (ii) customary engagement letters or non-disclosure agreements which do not 

impact the conditionality of the Financing or (iii) those other agreements that would not 

reasonably be expected to adversely affect the availability of any portion of the Financing and 

which do not impact the conditionality of the Financing.  As of the Execution Date, a true, 

correct complete and fully executed copy of each fee or fee credit letter related to the Debt 

Financing as in effect on the date of this Agreement has been provided to Sellers, with only the 

fee amounts, “market flex”, “securities demand,” (as to economic or other commercially 

sensitive terms only), pricing terms, pricing caps and other commercially sensitive terms 

redacted; provided, however, that no redacted term provides that the aggregate amount or net 

cash proceeds of the Debt Financing set forth in the unredacted portion of the Debt Commitment 

Letter could be reduced below the amount necessary to consummate transactions contemplated 

by this Agreement on the Closing Date (giving effect to the Equity Financing), or adds any 

conditions or contingencies to the availability of all or any portion of the Debt Financing (other 

than, in each case, any fees, expenses, original issue discounts and similar premiums and 

charges) or the enforceability of the Debt Commitment Letter.  There are no side letters or other 

agreements relating to the Financing Commitment Letters that would (A) impair, delay or 

prevent the consummation of the transactions contemplated hereby, (B) reduce the aggregate 

amount of the Financing, to an amount less than required to satisfy the Financing Purposes 

(giving effect to the Equity Financing), (C) impose new or additional conditions or otherwise 

expand, amend or modify any of the conditions to the receipt of the Financing or adversely 

impact the ability of Buyer or the Financing Affiliates (as applicable) to enforce its or their (as 

applicable) rights against the other parties to the Financing Commitment Letters or (D) otherwise 

reasonably be expected to adversely affect the ability of Buyer to timely consummate the 

transactions contemplated hereby and on the Closing Date. 

(d) Assuming the Financing is funded on the Closing Date in accordance with the

Commitment Letters, the accuracy in all material respects of the representations and warranties 

of Sellers contained in this Agreement, and the performance in all material respects by the 

Sellers and their respective Affiliates of its and their obligations under this Agreement, 

including, but not limited to, the obligations set forth in Section 6.13, the aggregate proceeds of 

the Financing are in an amount sufficient to (i) pay the amounts payable by Buyer at the Closing 

pursuant to Article II and (ii) pay all related fees and expenses of Buyer pursuant to this 
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Agreement (collectively, the “Financing Purposes”).  Buyer affirms that it is not a condition to 

the Closing that Buyer obtains financing for or related to any of the transactions contemplated 

hereby. 

(e) The Equity Commitment Letter provides that each Seller is an express third-party 

beneficiary thereto for the purpose of seeking, and is entitled to seek, specific performance of 

Buyer’s right to cause the Equity Financing to be funded thereunder, and, in connection 

therewith, each Seller has the right to an injunction, or other appropriate form of specific 

performance or equitable relief, to cause Buyer to cause, or to directly cause, the Equity 

Financing Sources to fund, directly or indirectly, the Equity Financing as, and to the extent 

permitted by, the Equity Commitment Letter, in each case, when all of the conditions to funding 

the Equity Financing set forth in the Equity Commitment Letter have been satisfied (in each case 

subject to Section 9.14(b)). 

Section 4.9 Investment Intent.  Buyer is financially sophisticated and is an “accredited 

investor” within the meaning of Regulation D promulgated under the Securities Act. Buyer 

understands that the Acquired Shares have not been registered under the securities Laws of the 

United States, including the Securities Act, or of any other country and that the Acquired Shares 

may only be transferred pursuant to a registration statement or an applicable exemption under the 

Securities Act.  Buyer is acquiring the Acquired Shares for its own account, for the present 

purpose of holding for investment only and not with a view to, or for sale in connection with, any 

distribution thereof if in violation of applicable securities Laws.  Buyer has not, directly or 

indirectly, offered the Acquired Shares to anyone or solicited any offer to buy the Acquired 

Shares from anyone, so as to bring to such offer and sale of the Acquired Shares by Buyer within 

the registration requirements of the Securities Act or the securities Laws of any other 

jurisdiction.   

Section 4.10 Brokers and Finders.  Neither Buyer nor any of its Affiliates has employed 

any broker or finder or incurred any liability for any brokerage fees, commissions or finders’ fees 

in connection with this Agreement that would be payable by any Seller or any Affiliate of any 

Seller.  Neither Buyer nor any of its Affiliates are liable for any investment banking fee, finder’s 

fee, brokerage payment or other like payment in connection with the origination, negotiation or 

consummation of the Transaction that would be payable by any Seller or any Affiliate of any 

Seller, and neither Buyer nor any of its Affiliates are party to any agreement which might give 

rise to any valid claim against any Seller or Affiliate of Seller for any such fee commission or 

similar payment. 

Section 4.11 Due Diligence by Buyer.   Buyer (on behalf of itself and each of its 

Affiliates) acknowledges and agrees that: 

(a) the representations and warranties of Sellers set forth in Article III, Section 9.17, 

any other Transaction Document or in any certificate delivered with respect to this Agreement 

(the “Covered Representations”) are the only representations and warranties of any kind given 

by or on behalf of Sellers, and all other representations and warranties of any kind or nature 

expressed or implied (including, any relating to the future or historical financial condition, 

results of operations, revenues, expenses, assets, liabilities or other financial information 

included in the Business or the Acquired Assets or the quality, quantity or condition of the assets 
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of the Business or the Acquired Assets) are specifically disclaimed by Sellers, and none of 

Sellers, their respective Affiliates (including the Acquired Subsidiaries) or their respective 

Representatives make or provide any other warranty or representation, and Buyer hereby waives 

(on behalf of itself and each of its Affiliates) any other warranty or representation, in each case, 

express or implied, as to the quality, merchantability, fitness for a particular purpose or condition 

of the Business or the Acquired Assets or any part thereof;  

(b) to the extent that Buyer has received any forecasts, estimates and projections, 

statements of intent or statements of opinion, including projected financial statements, cash flow 

items, capital expenditure budgets, other financial information, market intelligence and 

predictions and certain business plan information, including in any information memorandum, 

any management presentations or any other information, Buyer acknowledges and agrees that, 

except for the Covered Representations, (i) there are uncertainties inherent in attempting to make 

such projections and forecasts and, accordingly, Buyer is not relying on them, (ii) Buyer is 

familiar with such uncertainties and is taking full responsibility for making its own evaluation of 

the adequacy and accuracy of all such projections and forecasts, (iii) Buyer has no claim under or 

in connection with this Agreement against anyone with respect to the accuracy of such 

projections and forecasts, and (iv) none of Sellers, their respective Affiliates or any of their 

respective Representatives have made any representation, warranty or indemnity with respect to 

such projections and forecasts; and 

(c) (i) Buyer has engaged expert advisors experienced in the evaluation and 

acquisition of companies such as the Acquired Subsidiaries and businesses such as the Business, 

as contemplated hereby, (ii) it has conducted a due diligence exercise in relation to the Business 

and the Acquired Assets, it has received the Seller Disclosure Schedule, it has been provided 

with, among other things, access to the Virtual Data Room, including all materials regarding the 

Business and the Acquired Assets contained therein (and not removed), from June 15, 2020 to 

the first (1st) Business Day prior to the Execution Date, (iii) it has been afforded the opportunity 

to request additional information to evaluate the merits of the Transaction, and (iv) in making its 

decision to enter into this Agreement and consummate the Transaction, Buyer has relied 

exclusively upon the Covered Representations and its own efforts and opinions and those of its 

Representatives, including its own professional, legal, financial, tax and other advisors. 

Section 4.12 No Other Representations or Warranties.  Except for the representations 

and warranties contained in this Article IV, any other Transaction Document or in any certificate 

delivered with respect to this Agreement, neither Buyer nor any other Person makes any other 

express or implied representation or warranty on behalf of Buyer. 

ARTICLE V 

 

BANKRUPTCY COURT MATTERS 

Section 5.1 Bankruptcy Actions.   

(a) As promptly as practicable after the Execution Date and the commencement of 

the Bankruptcy Cases, Sellers shall file with the Bankruptcy Court a motion seeking entry of the 

Bidding Procedures Order, which shall, among other things, (i) approve and authorize payment 
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of the Termination Payment and the Expense Reimbursement Payment, and (ii) establish 

procedures for the conduct of the auction with respect to the Acquired Assets (the “Auction”).  

Buyer agrees that it will reasonably cooperate with Seller Parent in obtaining entry of the 

Bidding Procedures Order. 

(b) Sellers shall file such motions or pleadings as may be appropriate or necessary to 

assume and assign the Acquired Contracts and Acquired Leases and to determine the amount of 

the Cure Costs. 

(c) Bankruptcy Court Milestones. Sellers shall comply with the following milestones 

(“Bankruptcy Court Milestones”): 

(i) by the date which is one (1) Business Day following the Execution Date, 

Sellers shall file petitions commencing the Bankruptcy Cases with the Bankruptcy Court 

(such date of filing, the “Petition Date”); 

(ii) by the date which is two (2) Business Days following the Petition Date, 

Sellers shall file with the Bankruptcy Court a motion seeking approval of the Bidding 

Procedures Order and a motion to approve debtor-in-possession financing and the use of 

cash collateral; 

(iii) by the date which is five (5) Business Days following the Petition Date, 

the Bankruptcy Court shall have entered (x) the Cash Collateral Order and (y) the Order 

approving the debtor-in-possession financing on an interim basis;  

(iv) by the date which is thirty five (35) days following the Petition Date, the 

Court shall have entered (x) the Bidding Procedures Order (y) the Cash Collateral Order 

on a final basis and (z) the Order approving the debtor-in-possession financing on a final 

basis;  

(v) by the date which is thirty five (35) days following the Petition Date, 

Sellers shall file with the Bankruptcy Court (x) a motion seeking approval of the 

Disclosure Statement and (y) the Plan; 

(vi) the final date for submitting a qualified bid, as set forth in the approved 

Bidding Procedures Order, shall be no later than the date which is sixty (60) days 

following the Petition Date; 

(vii) the Sellers shall hold the Auction no later than the date which is sixty five 

(65) days following the Petition Date; 

(viii) by the date which is ninety (90) days following the Petition Date, the 

Court shall have entered the Disclosure Statement Order; and  

(ix) the Court shall have entered the Confirmation Order no later than the date 

which is one hundred and fifty (150) days following the Petition Date. 

(d) The Bankruptcy Court Milestones may be extended upon mutual agreement 

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 59 of 215



 

 37 
LONDON:638736.15 
#93414349v90 

between Sellers and Buyer; provided that any Bankruptcy Court Milestone that involves the 

entry of an order by the Bankruptcy Court may be extended by the Debtors up to five (5) 

Business Days for scheduling purposes in consultation with Buyer. 

(e) Buyer shall reasonably cooperate with Seller Parent to assist in obtaining the 

Bankruptcy Court’s entry of Disclosure Statement Order and the Confirmation Order. 

(f) Upon Buyer’s written request, Sellers shall, and shall cause any of its Subsidiaries 

to, promptly include itself or such Subsidiary as a Debtor (including filing any and all necessary 

or appropriate petitions, motions or pleadings). 

(g) Sellers shall provide advance initial draft copies of all definitive documents for 

the Restructuring (as defined in the RSA) to Buyer’s counsel at least three (3) Business Days to 

the extent reasonably practicable (and in any event, at least one (1) Business Day) prior to the 

date when the Sellers intend to file the applicable definitive documents with the Bankruptcy 

Court.  Sellers shall do all things reasonably necessary and proper to support and consummate 

the Restructuring in accordance with the RSA. Sellers shall ensure that the Plan, the Disclosure 

Statement and any other definitive documents for the Restructuring are each in form and 

substance reasonably acceptable to Buyer. 

Section 5.2 Confirmation Order.   

(a) The Confirmation Order shall, among other things, (i) approve, pursuant to 

sections 105, 363, 365 and 1123 of the Bankruptcy Code, (A) the execution, delivery and 

performance by Sellers of this Agreement, (B) the sale of the Acquired Assets to Buyer on the 

terms set forth herein and free and clear of all Encumbrances (other than, (i) solely in the case of 

Acquired Assets that are not Acquired Equity, Permitted Encumbrances, and (ii) solely in the 

case of Acquired Equity, transfer restrictions of general application imposed by securities Laws), 

(C) the performance by Sellers of their respective obligations under this Agreement, (D) the 

assumption of the Assumed Liabilities by Buyer on the terms set forth herein, and (E) the 

assumption and assignment to Buyer of each of the Closing Assumed Contracts and other 

Acquired Assets on the terms set forth herein; (ii) find that Buyer is a “good faith” purchaser 

within the meaning of the Bankruptcy Code, find that Buyer is not a successor to Sellers, and 

find that Buyer has provided adequate assurance of future performance with respect to the 

Closing Assumed Contracts; (iii) approve the consummation of the Debt Financing; (iv) release, 

terminate and discharge the obligations under the Honeywell Agreements that are incurred or 

guaranteed by any of the Acquired Subsidiaries (and release any Encumbrances by any Acquired 

Subsidiary or granted by a Seller of an Acquired Subsidiary over its equity interests in that 

Acquired Subsidiary (in each case, if any such Encumbrances shall so exist)), (v) include such 

other provisions as are necessary to effectuate the Transaction (including, for the avoidance of 

doubt, any provisions relating to the discharge of claims against the Debtors including the 

Excluded Liabilities) and (iv) prohibit the Sellers, their respective Affiliates, the plan 

administrator to be selected in the Plan, the Liquidating Trustee (as defined in the global 

restructuring term sheet attached as Exhibit 2 hereto), and other Representatives of Sellers’ 

bankruptcy estates and any other person or entity acting on behalf of any of the foregoing 

(collectively, the “Sellers Group”) from entering into or agreeing to enter into a Settlement (as 

defined below) with or relating to the Honeywell Claims or any other claim against or relating to 
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Honeywell or any of its Affiliates, except to the extent permitted by Section 5.2(c) below. Buyer 

agrees that it will promptly take such actions as are reasonably requested by Seller Parent to 

assist in obtaining Bankruptcy Court approval of the Confirmation Order, including furnishing 

affidavits or other documents or information for filing with the Bankruptcy Court for purposes, 

among others, of (x) demonstrating that Buyer is a “good faith” purchaser under the Bankruptcy 

Code and (y) establishing adequate assurance of future performance within the meaning of 

section 365 of the Bankruptcy Code.  

(b) In the event the entry of the Bidding Procedures Order or Confirmation Order 

shall be appealed (or if any petition for certiorari or motion for reconsideration, amendment, 

clarification, modification, vacation, stay, rehearing or reargument shall be filed with respect to 

the Bidding Procedures Order or Confirmation Order), Sellers shall defend such appeal, petition 

or motion.  

(c) From and after the Execution Date and through the Closing Date, without the 

prior written consent of Buyer, none of the Sellers Group shall (i) enter into or agree to enter into 

any settlement, compromise or release with respect to any Litigation or Order or other dispute 

relating to the Business, the Acquired Assets or Assumed Liabilities, including the Honeywell 

Claims or any other claim relating to Honeywell or any of its Affiliates (a “Settlement”), unless 

such Settlement (x) does not involve any monetary relief (other than (A) monetary relief paid by 

Sellers after the Closing (or solely payable by Sellers prior to the Closing and constituting an 

Excluded Liability) or paid to Sellers solely in respect of an Excluded Asset or (B) monetary 

relief in an amount less than one million Dollars ($1,000,000) individually or five million 

Dollars ($5,000,000) in the aggregate) and (y) does not involve any non-monetary relief binding 

on or adversely impacting Buyer, the Acquired Subsidiaries, any of their respective Affiliates or 

the Acquired Assets or (ii) initiate (including through an amended complaint) any material 

Litigation relating to the Business, the Acquired Assets or the Assumed Liabilities, except as set 

forth in Section 5.2 of the Seller Disclosure Schedule. In addition, from and after the Execution 

Date (for the avoidance of doubt, including periods after the Closing Date), without the prior 

written consent of Buyer, none of the Sellers Group shall enter into or agree to enter into any 

Settlement relating to the Honeywell Claims or any other Litigation, claim or dispute with or 

relating to Honeywell or any of its Affiliates, unless such Settlement includes a full release by 

Honeywell (on behalf of itself and its Affiliates) of the Acquired Subsidiaries and the properties 

of the Acquired Subsidiaries (and Buyer and its other Affiliates and the Buyer’s and its other 

Affiliates’ respective Representatives with respect to any claims relating to any of the Acquired 

Subsidiaries, the properties of the Acquired Subsidiaries, the Business, the Honeywell 

Agreements or the Transaction); provided that such release may exclude obligations (other than 

Excluded Liabilities) arising under Assumed Contracts. Notwithstanding the foregoing sentence, 

Seller Parent shall provide Buyer with at least five (5) Business Days’ notice prior to the entry 

into any Settlement. 

Section 5.3 Alternative Transactions.   

(a) Consummation of the Transaction is subject to approval by the Bankruptcy Court 

and the consideration by Debtors and the Bankruptcy Court of higher or better competing bids.  

From and after the Execution Date until the Auction is declared closed by Debtors in accordance 

with the Bidding Procedures Order (or, if the Debtors determine no Auction is necessary, the 
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date of such determination), Sellers and the other Debtors shall be permitted to cause their 

respective Representatives and Affiliates to (i) initiate contact with, or solicit or encourage 

submission of any inquiries, proposals or offers by, any Person (in addition to Buyer and its 

Affiliates, agents and representatives) with respect to any transaction (or series of transactions) 

involving the direct or indirect sale, transfer or other disposition of all, or a material portion of, 

the Acquired Assets to a purchaser or purchasers other than Buyer or effecting any other 

transaction (including involving Honeywell or any of its Affiliates whether or not involving a 

transfer of assets or business) the consummation of which would be substantially inconsistent 

with or in lieu of the Transaction, including by way of any merger, share purchase or exchange, 

asset purchase, tender offer, business combination, consolidation, joint venture, license, 

restructuring, reorganization, recapitalization, spin-off, split-off, or other transaction 

(an “Alternative Transaction”), and (ii) respond to any inquiries or offers with respect to an 

Alternative Transaction (whether in combination with other assets of Sellers and the other 

Debtors or otherwise) and perform any and all other acts related thereto which are required or 

permitted under the Bankruptcy Code, the Bidding Procedures Order or other applicable Law, 

including supplying information relating to the Business and the assets of Sellers to prospective 

purchasers; provided, that any non-public information provided to any Person in connection with 

an Alternative Transaction shall be provided to Buyer prior to or concurrently with the time it is 

provided to such Person. 

(b) If, pursuant to the terms of the Bidding Procedures Order, Sellers receive a Good 

Faith Deposit (as defined in the Bidding Procedures Order) from any Person other than Buyer, 

within fourteen (14) calendar days of notice thereof, Buyer shall deposit with the Escrow Agent 

an amount equal to the Reverse Termination Payment (the “Deposit Escrow Amount”), to be 

released by the Escrow Agent and delivered to either Buyer or Sellers in accordance with the 

provisions of this Agreement and the Escrow Agreement.  The Deposit Escrow Amount 

(together with all accrued investment income thereon, if any) shall be distributed upon the 

delivery of joint written instructions by Buyer and Seller Parent as follows: 

(i) if the Closing shall occur, the Deposit Escrow Amount shall be applied 

towards the Estimated Purchase Price in accordance with Section 2.5 and such Deposit 

Escrow Amount, together with all accrued investment income thereon, if any, shall be 

delivered to Sellers, in accordance with this Agreement and the Escrow Agreement; 

(ii) if this Agreement is terminated in a manner triggering payment of the 

Reverse Termination Payment pursuant to Section 8.2(c), the Deposit Escrow Amount, 

together with all accrued investment income thereon, if any, shall be delivered to Sellers, 

in accordance with this Agreement and the Escrow Agreement and in satisfaction of 

Buyer’s obligation to deliver the Reverse Termination Payment pursuant to 

Section 8.2(c); 

(iii) if this Agreement is terminated for any reason other than in a manner that 

would trigger payment of the Reverse Termination Payment pursuant to Section 8.2(c), 

the Deposit Escrow Amount, together with all accrued investment income thereon, if any, 

shall be delivered to Buyer, in accordance with this Agreement and the Escrow 

Agreement, by no later than the date that the Good Faith Deposits are required to be 

returned to their respective owners pursuant to the Bidding Procedures Order (which in 
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no event shall be later than the Back-up Termination Date).  

(c) If, upon completion of the Auction held in accordance with the Bidding 

Procedures Order, Sellers have agreed to sell their assets under an Alternative Transaction, 

Sellers may select Buyer as an Alternate Bidder (as defined in the Bidding Procedures Order) to 

consummate the Transaction on the terms and conditions contained herein (as revised in the 

Auction), or may select another Alternate Bidder as provided in the Bidding Procedures Order.  

Buyer hereby agrees and acknowledges that it shall serve as an Alternate Bidder if so selected by 

Sellers within three (3) Business Days of the completion of the Auction; provided that such 

selection must be prior to the Back-up Termination Date and Buyer will be required to serve as 

an Alternate Bidder only until the Back-up Termination Date. 

(d) Sellers agree that all pleadings with respect to the Transaction, including any 

reply in support thereof or any pleading relating to the assignment or assumption of Contracts, 

shall be provided to Buyer no later than three (3) Business Days prior to filing or as otherwise as 

soon as reasonably practicable prior to filing and shall be reasonably acceptable to Buyer. Buyer 

and Sellers understand and agree that the Transactions are subject to approval by the Bankruptcy 

Court. 

ARTICLE VI 

 

COVENANTS 

Section 6.1 Access and Information. 

(a) From the Execution Date until the Closing, subject to any limitations imposed by 

the Bankruptcy Code or the Bankruptcy Court and any applicable Laws (including COVID-19 

Measures), Sellers shall (i) afford Buyer and its Representatives (including representatives of 

entities providing or arranging financing for Buyer) reasonable access, during regular business 

hours and upon reasonable advance notice, to the premises, assets, management-level and other 

key Employees, facilities, properties, Contracts and books and records of the Business, (ii) 

furnish, or cause to be furnished, to Buyer any financial and operating data and other information  

that is available with respect to the Business as Buyer from time to time reasonably requests and 

(iii) instruct the Employees, and their counsel and financial advisors to cooperate with Buyer in 

its investigation of the Business, including instructing their accountants to give Buyer reasonable 

access to the accountants’ work papers; provided, however, that in no event shall Buyer have 

access to any information that, based on advice of Seller Parent’s outside counsel, would be 

reasonably likely to create any Liability under applicable Laws, including antitrust, competition 

and merger control Laws, or would destroy any legal privilege or result in the disclosure of any 

trade secrets of third parties in violation of Law.  Notwithstanding the foregoing, Sellers shall 

use commercially reasonable efforts from and after the Execution Date until the Closing Date or 

the termination of this Agreement in accordance with its terms to make appropriate substitute 

arrangements to permit disclosure not in violation of such privilege or applicable Law (including 

COVID-19 Measures). All requests for information made pursuant to this Section 6.1(a) shall be 

directed to an executive officer of Seller Parent or such Person or Persons as may be designated 

by Seller Parent.  All information received pursuant to this Section 6.1(a) shall be governed by 

the terms of the Confidentiality Agreement.  
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(b) Buyer agrees to retain all Acquired Books and Records for a commercially 

reasonable period following the Closing and to afford Seller Parent and its Representatives 

reasonable access thereto, during regular business hours and upon reasonable advance notice, to 

the extent that such access is reasonably related to any Excluded Assets or Excluded Liabilities 

or otherwise necessary for Sellers or Seller Parent to comply with the terms of this Agreement or 

any applicable Law. Sellers agree to retain, or cause to be retained, all books, ledgers, files, 

reports, plans, records, manuals and other materials (in any form or medium) that are included in 

the Excluded Assets for a commercially reasonable period following the Closing and to afford 

Buyer and its Representatives reasonable access thereto, during regular business hours and upon 

reasonable advance notice, to the extent in each case that such access is reasonably related to any 

Acquired Assets or Assumed Liabilities or otherwise necessary for Buyer to comply with the 

terms of this Agreement or any applicable Law or for any reasonable business purpose. In no 

event shall either Party have access under this Section 6.1(b) to any information that (x) based on 

advice of counsel, would create any potential Liability under applicable Laws, including 

antitrust, competition and merger control Laws, or would destroy any legal privilege or (y) in its 

reasonable judgment, would (A) result in the disclosure of any trade secrets of third parties or 

(B) violate any confidentiality obligations so long as, with respect to confidentiality, such party 

has made reasonable efforts to obtain a waiver regarding the possible disclosure from the third 

party to whom is owed an obligation of confidentiality. 

Section 6.2 Conduct of Business.   

(a) From the Execution Date to the Closing Date, except (i) as set forth in Section 6.2 

of the Seller Disclosure Schedule, (ii) as expressly permitted by the terms of this Agreement, (iii) 

as required by applicable Law (including the COVID-19 Measures) or any Order of the 

Bankruptcy Court which Order is consistent with this Agreement, (iv) as a result of the 

commencement of the Bankruptcy Cases or any limitations on operations imposed by the 

Bankruptcy Code or the Bankruptcy Court, (v) as reasonably undertaken, consistent with actions 

taken by similarly situated industry participants and, except where not reasonably practicable in 

light of an imminent threat to health and safety, in prior consultation with Buyer, to respond to 

the actual or anticipated effects on the Business or the Acquired Subsidiaries of COVID-19 or 

COVID-19 Measures, (vi) as may be necessary or advisable to file and prosecute the Bankruptcy 

Cases in accordance with the terms of this Agreement or (vii) as Buyer may approve in writing 

(such approval not to be unreasonably conditioned, withheld, or delayed), Sellers shall, and shall 

cause the Acquired Subsidiaries to, (A) conduct the Business in the Ordinary Course, (B) use 

commercially reasonable efforts to (1) preserve intact the Business and their relationships with 

customers, suppliers, creditors, employees and other material commercial counterparties and (2) 

maintain in force all Governmental Authorizations and (C) pay for at least eighty percent (80%) 

of all capital expenditures that Sellers and the Acquired Subsidiaries are scheduled to make 

pursuant to the capital expenditure budget attached as Exhibit 6.  

(b) From the Execution Date to the Closing Date, except (i) as set forth in Section 

6.2(b) of the Seller Disclosure Schedule, (ii) as expressly permitted by the terms of this 

Agreement, (iii) as required by applicable Law or required by any Order of the Bankruptcy Court 

which Order is consistent with this Agreement, (iv) as a result of the commencement of the 

Bankruptcy Cases or any limitations on operations imposed by the Bankruptcy Code or the 

Bankruptcy Court, (v) as Buyer may approve in writing (such approval not to be unreasonably 
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conditioned, withheld, or delayed), or (vi) as relates solely and exclusively to any Excluded 

Assets (other than a Rejected Debtor Contract) or Excluded Liabilities, Sellers shall not, and 

shall cause the Acquired Subsidiaries not to: 

(i) adopt or propose any change in the Organizational Documents of 

any Seller or Acquired Subsidiary (whether by merger or otherwise);  

(ii) declare, pay or set aside any non-cash dividends or distributions on 

the Acquired Equity; 

(iii) issue or authorize the issuance of any Equity Security of the 

Acquired Subsidiaries (other than the issuance of shares by a wholly owned 

Acquired Subsidiary to another wholly owned Acquired Subsidiary) or sell, 

pledge, dispose of, grant, transfer, encumber, or authorize the sale, pledge, 

disposition, grant, transfer or encumbrance of, or amend or modify the terms of, 

the Acquired Equity, excluding, for the avoidance of doubt, the issuance of shares 

by Seller Parent in respect of Seller Parent equity awards outstanding as of the 

Execution Date in accordance with their terms and the applicable stock incentive 

plan as in effect on the Execution Date; 

(iv) reclassify, split, combine, subdivide or redeem, purchase or 

otherwise acquire, directly or indirectly, any Equity Securities of an Acquired 

Subsidiary, excluding, for the avoidance of doubt, the withholding of shares of 

Seller Parent to satisfy withholding Tax obligations in respect of Seller Parent 

equity awards outstanding as of the Execution Date in accordance with their terms 

and the applicable stock incentive plan as in effect on the Execution Date; 

(v) merge or consolidate any Seller or Acquired Subsidiary with any 

other Person, except for any such transactions among wholly owned Acquired 

Subsidiaries, or restructure, reorganize or completely or partially liquidate or 

otherwise enter into any agreements or arrangements imposing material changes 

or restrictions on their respective assets, operations or businesses; 

(vi) other than commencement of the Bankruptcy Cases, take any 

action to initiate any insolvency proceeding of any character, including 

bankruptcy, receivership, reorganization, composition, administration or an 

arrangement with creditors, voluntary or involuntary, of any Seller or any 

Acquired Subsidiary or any of their respective assets or properties; 

(vii) acquire, directly or indirectly, any assets or properties, other than 

raw materials and supplies in the Ordinary Course or in connection with capital 

expenditures permitted under this Section 6.2, with a purchase price, individually 

or in the aggregate, in excess of two million five hundred thousand Dollars 

($2,500,000) (or, if fully paid prior to the Adjustment Time, in excess of ten 

million Dollars ($10,000,000)); 

(viii) sell, transfer or otherwise dispose of any assets or properties 

(including any Acquired Assets), other than inventory and immaterial obsolete or 
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unused equipment in the Ordinary Course, with a value, individually or in the 

aggregate, in excess of two million five hundred thousand Dollars ($2,500,000); 

(ix) acquire or dispose of (by merger, consolidation, acquisition of 

stock or assets or otherwise), directly or indirectly, any corporation, partnership, 

limited liability company or other business organization, business or division or 

any related securities or interests in any business organization, or make any 

investment in any Person or enter into any joint venture, partnership or other 

similar arrangement; 

(x) sell, assign, license, sublicense, abandon, allow to lapse, transfer or 

otherwise dispose of, or create or incur any Encumbrance on or otherwise fail to 

take any commercially reasonable action necessary to maintain, enforce or 

protect, any material Acquired Intellectual Property, other than in the Ordinary 

Course (A) pursuant to non-exclusive licenses or (B) for the purpose of disposing 

of immaterial assets Sellers reasonably believe to be obsolete, unused or 

worthless; 

(xi) create or incur any material Encumbrance on any Acquired Asset, 

other than a Permitted Encumbrance; 

(xii) make any loans, advances, guarantees or capital contributions to or 

investments in any Person (other than a wholly owned Acquired Subsidiary); 

(xiii) incur any Indebtedness for borrowed money or assume, grant, 

endorse, guarantee or otherwise become responsible for such Indebtedness of 

another Person, or issue or sell any debt securities or warrants or other rights to 

acquire any debt security of any Acquired Subsidiaries, except for (A) short-term 

Indebtedness for borrowed money incurred in the Ordinary Course in an amount 

up to ten million Dollars ($10,000,000) in the aggregate that will be treated as 

Closing Date Indebtedness or repaid prior to the Adjustment Time, (B) 

Indebtedness in replacement of (i.e., in the same quantum as) existing 

Indebtedness for borrowed money on terms substantially consistent with or more 

beneficial to Sellers than the Indebtedness being replaced, (C) any intercompany 

Indebtedness solely among wholly owned Acquired Subsidiaries or (D) any 

Indebtedness incurred in the Ordinary Course which will be repaid at or before 

the Adjustment Time (including for the avoidance of doubt, any debtor-in-

possession financing); 

(xiv) make any changes with respect to accounting policies, practice, or 

procedures except as required by applicable Law or U.S. GAAP; 

(xv) except as required pursuant to the terms of any Benefit Plan in 

effect as of the Execution Date, or as otherwise required by applicable Law: 

(A) become a party to, establish, adopt, amend or terminate any Benefit Plan (or 

any arrangement that would have been a Benefit Plan had it been entered into 

prior to the Execution Date) or any Labor Contract, including granting, or 
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amending or modifying, any severance, retention or termination pay, or amending 

or modifying any employment, change in control or severance agreement, (B) 

increase or decrease the wages, salaries, bonus or other compensation of any 

Employee except for increases or decreases in base salary or wages in the 

Ordinary Course for current Employees with, in the case of any Employee located 

outside of Switzerland, base compensation of less than two hundred fifty thousand 

Dollars ($250,000) and, with respect to any Employee located in Switzerland, 

base compensation of less than three hundred thousand Dollars ($300,000) (the 

relevant base compensation, the “Base Compensation Threshold”), (C) grant 

any new awards, including equity or equity-based awards, or amend or modify the 

terms of any outstanding awards, under any Benefit Plans, (D) accelerate the 

timing of vesting or payment of any compensation or awards due to any 

Employee, (E) hire any Employee other than Employees with base compensation 

of less than the Base Compensation Threshold; provided, however, that Sellers 

may hire an Employee to replace a terminated Employee on terms and conditions 

substantially comparable to those that applied to such terminated Employee, (F) 

terminate the employment of any Employees with base compensation of the Base 

Compensation Threshold or more other than for cause and without the payment of 

severance, (G) transfer the employment of any employee or the engagement of 

any individual independent contractor from a Seller or any of their Subsidiaries 

other than the Acquired Subsidiaries to a Acquired Subsidiary or any of their 

Subsidiaries or from a Acquired Subsidiary or any of their Subsidiaries to Sellers 

or any of their Subsidiaries other than the Acquired Subsidiaries and their 

Subsidiaries or (H) fail to fund any Benefit Plans in the Ordinary Course or in 

accordance with applicable funding requirements, including in respect of timing 

and amounts; 

(xvi) (A) enter into (including by assignment or acquisition), amend or 

modify in any material respect, fail to renew, waive compliance with any material 

obligation under, settle any material claim with respect to, or terminate any 

Material Contract, or otherwise waive, release or assign any material rights, 

claims or benefits under any such Material Contract, in each case other than with 

respect to a Material Contract solely relating to Indebtedness for borrowed money 

which is permitted by Section 6.2(b)(xiii) or entry in the Ordinary Course into a 

Contract with a customer or supplier that is a Material Contract solely as a result 

of clauses (viii) or (ix) of the definition of “Material Contracts” or (B) reject any 

Acquired Contract, Acquired Lease or Material Contract or seek Bankruptcy 

Court approval to do so; 

(xvii) commence any voluntary bankruptcy, insolvency, reorganization 

or moratorium proceeding with respect to any Acquired Subsidiary other than the 

Bankruptcy Cases (except, following prior consultation with Buyer, for any 

proceedings relating to the recognition of judgments of the Bankruptcy Court in 

the Bankruptcy Cases); 

(xviii) take any action in breach of the Bidding Procedures Order or the 

Confirmation Order; 
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(xix) with respect to any material Acquired Asset, (A) agree to allow 

any form of relief from the automatic stay in the Bankruptcy Cases or (B) fail to 

use commercially reasonable efforts to oppose any action by a third party to 

obtain relief from the automatic stay in the Bankruptcy Cases; 

(xx) voluntarily pursue or seek, or fail to use commercially reasonable 

efforts to oppose any third party in pursuing or seeking, a conversion of any of the 

Bankruptcy Cases to a case under chapter 7 of the Bankruptcy Code, the 

appointment of a trustee under chapter 11 or chapter 7 of the Bankruptcy Code 

and/or the appointment of an examiner with expanded powers; 

(xxi) (A) fail to prepare and timely file all Tax Returns required to be 

filed, (B) make, change or revoke any material Tax election, (C) change an annual 

Tax accounting period or any material Tax accounting method, (D) enter into any 

closing agreement with a tax authority, (E) settle any Tax claim, audit, assessment 

or dispute or surrender any right to claim a refund of Taxes in excess of one 

hundred thousand Dollars ($100,000) individually or four hundred thousand 

Dollars ($400,000) in the aggregate, (F) consent to any extension or waiver of the 

limitations period applicable to any Tax claim or assessment or (G) except as 

required by applicable Law, take or fail to take any action with respect to Taxes 

that would reasonably be expected to have the effect of increasing the Tax 

liability of Buyer, its Affiliates or any Acquired Subsidiary by a non-de minimis 

amount, in each case, (x) with respect to the Acquired Subsidiaries or (y) with 

respect to the Acquired Assets or the Business; 

(xxii) incur any capital expenditures in excess of two million five 

hundred thousand Dollars ($2,500,000) individually or ten million Dollars 

($10,000,000) in the aggregate, other than those set forth with specificity in the 

capital expenditure budget set forth on Exhibit 6; 

(xxiii) enter into any material new line of business; or 

(xxiv) agree, authorize or commit to do any of the foregoing. 

(c) Sellers shall, and shall cause the Acquired Subsidiaries to, use their respective 

commercially reasonable efforts (which shall include exercising all available governance or 

consent rights) to prevent the Joint Ventures or their respective Subsidiaries from incurring any 

Indebtedness for the purposes of paying dividends in Cash to the Acquired Subsidiaries.  In the 

event that any Cash is paid to the Acquired Subsidiaries by the Joint Ventures as a result of the 

Joint Ventures incurring such Indebtedness for such purpose, then such Cash shall not be 

included in the calculation of Closing Date Cash. 

Section 6.3 Reasonable Best Efforts. 

(a) Sellers and Buyer shall cooperate and use their respective reasonable best efforts 

(i) to fulfill as promptly as practicable the conditions precedent to the other Party’s obligations 

hereunder in accordance with the Bidding Procedures Order, including in connection with 

securing as promptly as practicable all consents, approvals, waivers and authorizations required 
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in connection with the Transaction and (ii) to make, or cause to be made, the registrations, 

declarations and filings (or draft filings where customary) required under the HSR Act and Non-

U.S Antitrust Laws with respect to the Transaction as promptly as practicable after the date of 

this Agreement (and in any event, no later than ten (10) Business Days after the date of this 

Agreement); provided that, notwithstanding anything to the contrary in this Agreement (x) none 

of Sellers, Seller Parent or any of their Affiliates may, and Buyer and its Affiliates shall not be 

required to, commit to the payment of any fee, penalty or other consideration or make any other 

concession, waiver or amendment under any Contract in connection with obtaining any consent 

and (y) without limiting Buyer’s obligations under this Section 6.3(a), without Buyer’s prior 

written consent, Sellers shall not, and shall cause their respective Affiliates not to, sell, divest, 

license or otherwise dispose of any capital stock or other equity or voting interest, assets 

(whether tangible or intangible), rights, products or businesses (or commit to do any of the 

foregoing) in order to obtain any consent from, or enter into any consent decrees with, a 

Government Entity or third party to the transactions contemplated hereby (but if Buyer so 

requests, Sellers shall be required to take any of the foregoing actions to the extent such actions 

are conditioned on the Closing); provided further that, without limiting the foregoing proviso and 

solely with respect to the jurisdictions set forth on Section 6.3(a) of the Seller Disclosure 

Schedule, if necessary, Buyer agrees that it will use reasonable best efforts to permit the Closing 

to occur as promptly as practicable by entering into customary “hold separate” arrangements 

with the applicable Government Entities (with the consent of such Government Entity) with 

respect to the Acquired Assets in such jurisdiction and that if such consent is received in any 

such jurisdiction the receipt of the Non-U.S. Antitrust Clearances in such jurisdiction shall not be 

a condition precedent to the Closing under Section 7.1(b). Without limiting the generality of the 

foregoing, Buyer and Sellers will make all filings and submissions required by any antitrust, 

competition and merger control Laws and any other Laws in connection with the Transaction and 

use their respective reasonable best efforts to promptly file any additional information requested 

as soon as practicable after receipt of such request therefor. 

(b) Sellers and Buyer shall cooperate with each other and use their respective 

reasonable best efforts to furnish to the other Party all information necessary or desirable in 

connection with making any filing under the HSR Act and for any application or other filing to 

be made pursuant to any antitrust, competition or merger control Law, and in connection with 

resolving any investigation or other inquiry by any Government Entity under any antitrust, 

competition or merger control Laws with respect to the Transaction.  Each Party shall promptly 

inform the other Parties of any communication with, and any proposed understanding, 

undertaking or agreement with, any Government Entity regarding any such filings or any such 

transaction.  Neither Sellers nor Buyer shall participate in any meeting with any Government 

Entity in respect of any such filings, investigation or other inquiry without giving the other Party 

prior notice of the meeting.  The Parties shall consult and cooperate with one another in 

connection with any analyses, appearances, presentations, memoranda, briefs, arguments, 

opinions and proposals made or submitted by or on behalf of any Party in connection with all 

meetings, actions and proceedings under or relating to the HSR Act or other antitrust, 

competition or merger control Laws with respect to the Transaction (including, with respect to 

making a particular filing, by providing copies of all such documents to the non-filing Party and 

their advisors prior to filing and, if requested, giving due consideration to all reasonable 

additions, deletions or changes suggested in connection therewith). 
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Section 6.4 Tax Matters.    

(a) Tax Return Preparation and Filing.  Sellers shall prepare in the Ordinary Course 

(except as otherwise required by applicable Law) and timely file (A) all Tax Returns that are 

required to be filed by any Acquired Subsidiary on or before the Closing (“Acquired Subsidiary 

Tax Returns”) and (B) except if an Asset Sale Election is made, all Applicable Tax Returns.  

For the avoidance of doubt, if an Asset Sale Election is made, all obligations under this Section 

6.4(a) with respect to Applicable Tax Returns shall terminate.  Except with respect to Pending 

Income Tax Returns, Sellers shall deliver drafts of all Acquired Subsidiary Tax Returns or 

Applicable Tax Returns to Buyer no later than thirty (30) days prior to the date (including 

extensions) on which such Tax Returns are required to be filed (or as promptly as reasonably 

practicable, in the case of non-income Tax Returns) for Buyer’s review and comment, and 

Sellers shall not unreasonably fail to reflect any comments requested by Buyer at least ten (10) 

days prior to the date (including extensions) on which such Tax Returns are required to be filed 

(in the case of income Tax Returns) or reasonably promptly in advance of the date (including 

extensions) on which such Tax Returns are required to be filed (in the case of non-income Tax 

Returns).  With respect to Pending Income Tax Returns: (w) Sellers shall use their reasonable 

best efforts to deliver preliminary drafts of any Pending Income Tax Returns that are U.S. federal 

income Tax Returns to Buyer for review and approval in as complete a form as possible no later 

than ten (10) days following the Execution Date, (x) Sellers shall use their reasonable best efforts 

to deliver final drafts of Pending Income Tax Returns no later than five (5) days prior to the date 

(including extensions) on which such Tax Returns are required to be filed, (y) Sellers shall not 

unreasonably fail to reflect any comments requested by Buyer reasonably promptly in advance of 

the date (including extensions) on which such Tax Returns are required to be filed and (z) in 

advance of the delivery of final drafts of Pending Income Tax Returns, the Parties shall 

reasonably cooperate in timely providing information related thereto as reasonably necessary in 

connection with Buyer’s review and comment on such Tax Returns.  No Acquired Subsidiary 

Tax Return or Applicable Tax Return shall be filed without the consent of Buyer (not to be 

unreasonably withheld, conditioned or delayed). 

(b) Limitations.  Notwithstanding anything in this Agreement to the contrary, (i) 

Buyer or any of Buyer’s Affiliates shall not make (or permit any person to make) any elections 

under Section 336 or 338 of the Code (or any analogous provision of state, local or foreign Law) 

with respect to any of the Acquired Subsidiaries (excluding Subsidiaries owned by US Topco 

LLC, with respect to which Buyer or its Affiliates may make an election under Section 338(g) of 

the Code); (ii) during the taxable year of any Acquired Subsidiary that includes the Closing Date, 

Buyer and its Affiliates shall not cause or permit any such Acquired Subsidiary that is a 

“controlled foreign corporation” (within the meaning of Section 957(a) of the Code) to take any 

action out of the ordinary course of business that could reasonably be expected to increase the 

Subpart F Income or Tested Income of such Acquired Subsidiary in a manner materially adverse 

to any Seller or its Affiliates as a result of: (a) a limitation (including under Treasury Regulations 

Section 1.245A-5) of deductions otherwise available to Seller or any of its Affiliates under 

Section 245A of the Code or (b) an inclusion required to be made by any Seller or its Affiliates 

under Sections 951(a) or 951A of the Code, in each case, including any amended or successor 

versions and any similar provisions of state or local law; provided, that to the extent an election 

is available under Treasury Regulations Section 1.245A-5(e)(3) (or similar provision of state or 

local law) to close the taxable year of any such Acquired Subsidiary, the Parties agree to take 
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such actions (and to cause their Affiliates to take such actions) as reasonably necessary to 

effectuate such an election; and (iii) except as required by applicable Law, Buyer shall not (and 

shall cause the Acquired Subsidiaries not to) make, amend, or revoke any Tax election that is 

retroactive to a taxable period that ends on or prior to the Closing Date if such action would 

adversely affect the Sellers or any of their Affiliates, in each case, without the prior written 

consent of such Seller (not to be unreasonably withheld, conditioned or delayed).   

(c) Transfer Taxes.  All federal, state, local or foreign or other sales, use, value 

added, transfer (including real property transfer), stamp, documentary, filing, recordation and 

other similar taxes that may be imposed or assessed as a result of the Transaction, together with 

any interest, additions or penalties with respect thereto and any interest in respect of such 

additions or penalties (“Transfer Taxes”), shall (to the extent not subject to an exemption under 

the Bankruptcy Code) be borne 50% by Buyer and 50% by Sellers.  Any Tax Returns that must 

be filed in connection with Transfer Taxes shall be prepared by Buyer, and Sellers shall join in 

the execution of any applicable Tax Returns. 

(d) Tax Cooperation.  Buyer and the Sellers agree to furnish or cause to be furnished 

to each other, upon reasonable request, as promptly as practicable, such information (including 

access to books and records relating to Taxes) and assistance relating to the Business, the 

Acquired Subsidiaries and the Acquired Assets and the Assumed Liabilities as is reasonably 

necessary for determining any Liability for Taxes, the filing of all Tax Returns, the making of 

any election relating to Taxes, the preparation for any audit by any Government Entity and the 

prosecution or defense of any claim, suit or proceeding relating to any Tax.  Any reasonable 

expenses incurred in furnishing such information or assistance pursuant to this Section 6.4(d) 

shall be borne by the Party requesting it. 

(e) Termination of Tax Sharing Agreements.  Notwithstanding any other provision in 

the Agreement to the contrary, all Tax Sharing Agreements (other than such an agreement 

entered into in the Ordinary Course that is a customary commercial agreement the primary 

subject matter of which is not Taxes) between the Acquired Subsidiaries, on the one hand, and 

any Person (other than any Acquired Subsidiary), on the other hand, shall be terminated prior to 

the Closing Date and, after the Closing, none of the Acquired Subsidiaries will be bound thereby 

or have any liability thereunder. 

(f) Post-Signing Reorganization Covenants.  

(i) Seller Parent shall (A) cause each of U.S. Share Seller and U.S. TopCo 

LLC (as defined in Annex K) to be debtors in the Bankruptcy Cases, (B) as promptly as 

practicable, file an objection in form and substance satisfactory to Buyer, on all bases as 

to which the Sellers have a good faith belief are grounds for objection, including that all 

or any portion of such claims are contingent, in respect of pre-petition Taxes of the 

Acquired Subsidiaries asserted (I) (x) with respect to Taxes for any taxable year other 

than the 2019 and 2020 taxable years, and (y) in the case of the 2019 and 2020 taxable 

years, with respect to any amounts that exceed the amount shown as due on Seller 

Parent’s U.S. consolidated federal income Tax Return or other Tax Return or (II) on the 

basis of Treasury Regulations Section 1.1502-6 (or any similar provision of state, local or 

non-U.S. Law), (C) promptly take all actions to prosecute such objection and take all 
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actions reasonably requested by Buyer in respect thereof, including seeking a 

determination under Section 505 of the Bankruptcy Code, (D) not settle or delay the 

filing or prosecution of such objection without the consent of Buyer and (E) cause the 

Post-Signing Reorganization to be effected in accordance with Annex K. 

(ii) Before and after Closing, Buyer, the Sellers’ Representative and each 

Seller shall provide the other with such information as the other may reasonably request 

in connection with all matters related to the Post-Signing Reorganization. 

(iii) Sellers agree that none of them or any of their Affiliates shall take, or fail 

to take, any action to the extent such action or failure to act, as the case may be, is 

inconsistent with or would otherwise prejudice the Post-Signing Reorganization. 

Section 6.5 Post-Closing Obligations of the Business to Certain Employees. 

(a) The Parties intend that there shall be continuity of employment with respect to all 

Business Employees, and Buyer shall, or shall cause one of its Affiliates (including following the 

Closing, an Acquired Subsidiary) to, continue the employment of each Business Employee. 

(b) Starting on the Closing Date and ending on the first (1st) anniversary of the 

Closing Date or any longer period as required under local employment Laws or Labor Contract, 

or shorter period if the Business Employee ceases to be employed by Buyer and any of its 

Affiliates (including an Acquired Subsidiary), each Business Employee shall be employed by 

Buyer or one of its Affiliates (including an Acquired Subsidiary) (x) on terms no less favorable 

than the same base salary and aggregate annual target cash bonus and cash long-term incentive 

award opportunities (and/or opportunities under sales incentive plans and/or regional incentive 

plans); provided that long-term incentive award opportunities may be provided in the form of 

cash or equity or a combination thereof, and (y) with employee benefits (other than equity or 

equity-based benefits, defined pension benefits and retiree medical benefits) that are substantially 

similar in the aggregate to those provided to such Business Employee by Sellers, the Acquired 

Subsidiaries and their respective Affiliates as of immediately prior to the Closing Date, and shall 

be offered any other additional terms and conditions of employment required by applicable Law 

or Labor Contract. For the avoidance of doubt, for purposes of this Section 6.5(b), a Business 

Employee’s base salary, annual target cash bonus and cash long-term incentive award 

opportunities shall be those opportunities established for fiscal year 2020 prior to any decreases 

in base salary or waiver or forfeiture of any actual payment of such awards in connection with 

changes to Sellers’ and the Acquired Subsidiaries’ compensation programs in response to 

COVID-19.  Nothing in this Section 6.5(b) is intended to limit Buyer or any of its Affiliates 

(including any Acquired Subsidiary) from taking or continuing to take reasonable actions in 

response to ongoing COVID-19 related stresses on the Business after the Closing Date, including 

reductions in force, furloughs, temporary layoffs, or reduced hours, pay or benefits. 

(c) Notwithstanding anything to the contrary in this Agreement, starting on the 

Closing Date, Buyer shall, for a period ending on the first (1st) anniversary of the Closing Date, 

maintain a severance pay practice for the benefit of each Business Employee that is no less 

favorable than the severance pay practice provided by Sellers and their respective Affiliates to 

such Business Employee as of the Execution Date as disclosed on Section 6.5(c) of the Seller 
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Disclosure Schedule.  Buyer shall assume all liabilities and obligations to provide any severance 

to any Business Employee whose employment is terminated by Buyer or its Affiliates upon or 

following the Closing in connection with the consummation of the Transaction. 

(d) Buyer shall (i) provide coverage for the Business Employees under medical, 

dental and health and welfare plans as of the Closing Date, (ii) use commercially reasonable 

efforts to cause there to be waived any pre-existing condition, actively at work requirements and 

waiting periods and (iii) cause such plans to honor any expenses incurred by the Business 

Employees and their beneficiaries under similar Benefit Plans of Sellers and their respective 

Affiliates during the portion of the calendar year in which the Closing Date occurs for purposes 

of satisfying applicable deductible, co-insurance and maximum out-of-pocket expenses.  

Business Employees shall be given credit for all service with Sellers or any of their Affiliates 

(including their predecessors), to the same extent as such service was credited for such purpose 

by Sellers or any of their Affiliates, under each Buyer Plan in which such Business Employees 

are eligible to participate for purposes of eligibility, vesting and benefit accrual (other than under 

a defined benefit pension plan in which no assets are transferred pursuant to this Agreement or 

where such credit would result in a duplication of benefits for the same period of service).  

(e) Effective as of the Closing, Buyer and/or its Affiliates shall assume from Sellers 

(and from and after the Closing pay, perform, discharge or otherwise satisfy in accordance with 

their terms), and Sellers shall convey, transfer, and assign to Buyer and/or its Affiliates, to the 

extent not paid, performed, discharged or otherwise satisfied prior to Closing, all Liabilities at 

any time arising under, pursuant to or in connection with the Benefit Plans set forth on 

Section 6.5(e) of the Seller Disclosure Schedule (including, for the avoidance of doubt, those 

Benefit Plans sponsored or maintained by Sellers), including assuming the sponsorship of the 

Benefit Plans, and all Liabilities for compliance with the requirements of Section 4980B of the 

Code with respect to all individuals who are “M&A qualified beneficiaries” as such term is 

defined in Treasury Regulation section 54.4980B-9.  

(f) Prior to the Adjustment Time, Sellers or the Acquired Subsidiaries, as applicable, 

shall deposit with the Escrow Agent an amount in cash equal to the estimated maximum 

aggregate amount of severance payments and cost of benefits that could become payable or 

provided to all Covered Employees upon a Qualifying Good Reason Termination in a manner 

consistent with the applicable terms of the Designated Officer Severance Plan (as set forth in the 

Designated Officer Severance Plan and Schedule 6.5(c)(2)) as determined by the Plan 

Administrator (the “Good Reason Escrow”).  In the event that a Covered Employee provides 

written notice alleging the existence of grounds for a termination of employment for “good 

reason,” Buyer shall notify Sellers of such notice promptly.  If such Covered Employee’s 

employment actually terminates due to a Qualifying Good Reason Termination as determined in 

good faith by the Plan Administrator, an amount in cash in respect of such severance payments 

and benefits payable or to be provided to such Covered Employee in a manner consistent with 

the applicable terms of the Designated Officer Severance Plan, as determined by the Plan 

Administrator, shall be distributed to the Buyer or, at the Buyer’s direction, to an Acquired 

Subsidiary from the Good Reason Escrow for payment or the provision of such benefits to the 

Covered Employee.  Upon the later of (i) one hundred and twenty (120) days following the 

Closing (subject to any pending determinations at such time) and (ii) the date which the Plan 

Administrator determines that there are no pending determinations in respect of Qualifying Good 
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Reason Terminations, the Escrow Agent shall promptly release the remaining Good Reason 

Escrow amounts to Sellers or their Bankruptcy Estates.  All releases from escrow pursuant to this 

Section 6.5(f) shall require Sellers to provide five (5) Business Days’ prior written notice to 

Buyer. All determinations of the Plan Administrator under this Section 6.5(f) shall be made in 

good faith. 

(g) Within five (5) Business Days before the Closing Date, the Sellers and Acquired 

Subsidiaries shall provide the Buyer with a list, by date and site of employment (as that term is 

defined by applicable WARN laws), of (i) permanent employee layoffs implemented by the 

Sellers and Acquired Subsidiaries with respect to Employees in the ninety (90) calendar day 

period preceding the Closing Date and any WARN notices provided to such Employees and their 

union (if applicable) and applicable Government Entities, and (ii) temporary employee layoffs 

implemented by the Sellers and Acquired Subsidiaries with respect to Employees in the six (6) 

month period preceding the Closing Date, including date of initial temporary layoff, site of 

employment and the total number of employees at the site of employment at the time of the 

temporary layoff and as of the Closing Date, the number of employees returned to active duty at 

each site of employment as of the Closing Date, as well as any written communications provided 

by the Sellers and Acquired Subsidiaries to such employees about the temporary layoffs.  The 

Sellers and Acquired Subsidiaries shall be exclusively responsible for any liability or obligation 

under WARN triggered by actions taken or not taken by the Sellers and Acquired Subsidiaries on 

or prior to the Closing Date, as well as severance pay due to any Employee separations prior to 

the Closing Date.  The Buyer shall be exclusively responsible for severance pay and any other 

liability or obligation under WARN for any employment losses or Employee separations of 

Business Employees after the Closing Date, except for employment terminations of Business 

Employees announced by the Sellers or the Acquired Subsidiaries to become effective on or after 

the Closing; provided, however, if actions taken by the Sellers and Acquired Subsidiaries on or 

prior to the Closing Date that would not have triggered a WARN notice obligation by themselves 

are combined with actions taken by the Buyer after the Closing Date that would trigger a WARN 

notice obligation when combined with the Sellers and Acquired Subsidiaries pre-Closing actions 

of which the Buyer has notice, then the Buyer is responsible for any liability or obligation under 

WARN in this circumstance. 

(h) If any Business Employee requires a work visa, work permit or employment pass 

or other legal or regulatory approval for his or her employment to continue with Buyer, the 

Parties shall reasonably cooperate to cause any such visa, permit, pass or other approval to be 

obtained or renewed, as applicable, and in effect prior to the Closing. 

(i) Nothing in this 6.5(h) or any other provision of this Agreement, whether express 

or implied, is intended to, or shall: (i) constitute the establishment or adoption of or an 

amendment to any Benefit Plan or Buyer Plan for purposes of ERISA or applicable Law or 

otherwise be treated as an amendment or modification of any Benefit Plan or Buyer Plan; (ii) 

limit the right of any Seller, Acquired Subsidiary, Buyer or any of their respective Affiliates to 

amend, terminate or otherwise modify any Benefit Plan or Buyer Plan; or (iii) create any third-

party beneficiary or other right (x) in any Person, including any current or former employee of 

Sellers, Acquired Subsidiaries or any of their respective Affiliates, any participant in any Benefit 

Plan or Buyer Plan (or any dependent or beneficiary thereof) or (y) to employment or continued 

employment for any period of time or particular term or condition of employment with any 
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Party. 

Section 6.6 Insurance Obligations.   

 

(a) From time to time after the Closing Date, Buyer and its Affiliates shall have the 

right to make claims and the right to any proceeds with respect to any matter related to the 

Business, the Acquired Subsidiaries, the Acquired Assets or the Assumed Liabilities under any 

Insurance Policies retained by Sellers (including any Insurance Policies to which Sellers have 

access, whether through contract, because any Seller is the named insured or otherwise, in 

respect of any occurrences prior to the Spin-Off Date) following Closing for occurrence-based 

claims pertaining to, arising out of and inuring to the benefit of any Sellers or any of their 

respective Affiliates for all periods prior to the Closing, and each Seller shall take all actions to 

allow Buyer to seek recovery (including by executing or delivering any document, agreement, 

instrument or other information as Buyer may reasonably request to seek such recovery) under 

such Insurance Policies. Sellers shall, or shall cause their respective Affiliates to, assign, to the 

extent assignable, to Buyer any proceeds of Sellers’ or any of their respective Affiliates’ 

Insurance Policies to the extent related to the Business, the Acquired Subsidiaries, the Acquired 

Assets or the Assumed Liabilities.  Sellers agree to use, or cause their respective Affiliates to 

use, their respective reasonable efforts to obtain any necessary consents or approvals of any 

insurance company or other third party relating to any such assignment.  If such proceeds are not 

assignable, Sellers agree to pay any such proceeds received by Sellers or any of their respective 

Affiliates to Buyer promptly upon the receipt thereof. 

(b) Prior to the Closing, Sellers shall obtain, maintain and fully pay for extended 

discovery period coverage for any of its claims made Insurance Policies, in each case to the 

extent such Insurance Policies are not held by Acquired Subsidiaries or otherwise transferred to 

Buyer at the Closing.   

Section 6.7 Trademarks.  From and after the Closing Date, Sellers shall (and shall 

cause each of its Affiliates to) cease and discontinue, as promptly as practicable and in any case 

within three (3) months of the Closing Date, any and all use of the Trademarks constituting or 

incorporating “Honeywell” or that are included in the Acquired Intellectual Property and remove 

any and all such Trademarks from any and all assets in their respective possession or control 

(including any publications, signage, corporate letterhead, stationery, business cards, marketing 

materials or content, internet or other electronic communications vehicles or other materials or as 

part of Sellers’ corporate name). Neither Sellers nor any of their respective Affiliates shall 

challenge or oppose, or authorize or knowingly facilitate any third party to challenge or oppose, 

the rights of Buyer or any of its Affiliates (including, after the Closing, the Acquired 

Subsidiaries) in the Trademarks constituting “Honeywell” or that are included in the Acquired 

Intellectual Property anywhere in the world. Notwithstanding the foregoing, Seller and its 

Affiliates may, after the Closing Date, (a) use any such Trademark in a nominative manner in 

textual sentences referencing the historical relationship between Seller, on the one hand, and an 

Acquired Subsidiary, on the other hand, (b) retain copies of any books, records and other 

materials included in the Excluded Assets that, as of the Closing Date, contain or display any 

such Trademark and such copies are used solely for internal or archival purposes (and not public 

display) or (c) use any such Trademark solely to the extent necessary to comply with applicable 

Laws or for litigation, regulatory or corporate filings and documents filed by Seller or any of its 
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Affiliates with any Government Entity. 

Section 6.8 Further Assurances.  From time to time after the Closing Date, each Party 

shall, and shall cause its respective Affiliates to, promptly execute, acknowledge and deliver any 

other assurances or documents or instruments of transfer reasonably requested by another Party 

and necessary for the requesting Party to satisfy its obligations hereunder or to obtain the 

benefits of the Transaction. Without limiting the generality of the foregoing, to the extent that (i) 

Buyer or Sellers discover following Closing that any right, property or asset that was intended to 

be transferred to Buyer pursuant to this Agreement was not transferred at Closing (or Sellers 

receive any payment or proceeds related to any Acquired Asset or Assumed Liability), Sellers 

shall, or shall cause their respective Affiliates to, promptly to assign and transfer to Buyer all 

right, title and interest in such right, property or asset (or proceeds therefrom), or (ii) Buyer or 

Sellers discover following the Closing that any Liability that was not intended to be transferred 

to Buyer pursuant to this Agreement was transferred at Closing, Sellers shall promptly assume 

such Liability without any further obligation of Buyer. The Parties shall reasonably cooperate to 

effect any transfers or other arrangements described in this Section 6.8 in a manner that is Tax 

efficient for each of the Parties and their Affiliates. 

Section 6.9 Confidentiality. 

(a) Sellers and their respective Affiliates shall treat as confidential and safeguard any 

and all information, knowledge and data related to the Acquired Assets or Assumed Liabilities 

by using the same degree of care, but no less than a reasonable standard of care, to prevent the 

unauthorized use, dissemination or disclosure of such information, knowledge and data as Sellers 

or their respective Affiliates used with respect thereto prior to the execution of this Agreement, 

and shall not disclose any such information, knowledge or data without the prior written consent 

of Buyer (except to the extent required by applicable Law, in which case Sellers will, to the 

extent permitted by applicable Law, give prior written notice to Buyer of such disclosure and 

reasonably cooperate with Buyer’s efforts (at Buyer’s expense) to obtain a protective order 

and/or confidential treatment for such information); provided, however, that Sellers and their 

Affiliates may disclose such information, knowledge and data (other than trade secrets) to the 

extent reasonably necessary to prosecute or defend against any Litigation that is an Excluded 

Asset or Excluded Liability, respectively. 

(b) Buyer shall treat as confidential and safeguard any and all information, 

knowledge or data to the extent related to the Excluded Assets that becomes known to Buyer as a 

result of the Transaction except as otherwise agreed to by Sellers in writing (except to the extent 

disclosure is required by applicable Law, in which case Buyer will, to the extent permitted by 

applicable Law, give prior written notice to Sellers of such disclosure and reasonably cooperate 

with Sellers’ efforts (at Sellers’ expense) to obtain a protective order and/or confidential 

treatment for such information); provided, however, that nothing in this Section 6.9(b) shall 

prevent the disclosure of any such information, knowledge or data to any directors, officers or 

employees of Buyer to whom such disclosure is necessary or desirable in the conduct of the 

Business if such Persons are informed by Buyer of the confidential nature of such information 

and are directed by Buyer to comply with the provisions of this Section 6.9(b). 

(c) Buyer and Sellers acknowledge that the confidentiality obligations set forth in this 
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Section 6.9 shall not extend to information, knowledge and data that is publicly available or 

becomes publicly available through no act or omission of the Party owing a duty of 

confidentiality, or becomes available on a non-confidential basis from a source other than the 

Party owing a duty of confidentiality (or, in the case of Sellers, a source relating to Sellers’ prior 

ownership of the Acquired Subsidiaries or the Business) so long as such source is not known by 

such Party to be bound by a confidentiality agreement with or other obligations of secrecy to the 

other Party. 

(d) In the event of a breach of the obligations hereunder by Buyer or Sellers, the other 

Party, in addition to all other available remedies, will be entitled to relief pursuant to the terms of 

Section 9.14. 

Section 6.10 Indemnification of Directors and Officers; Insurance. 

(a) Buyer agrees (i) that all rights to indemnification and/or advancement of expenses 

now existing in favor of the directors and officers of any Acquired Subsidiary (each, an 

“Indemnitee” and collectively, the “Indemnitees”), as provided in the Organizational 

Documents of such Acquired Subsidiary in effect as of the Execution Date, in each case with 

respect to any matters occurring prior to the Closing, shall survive the Closing and shall continue 

in full force and effect for a period not less than six (6) years after the Closing Date and (ii) that 

the Acquired Subsidiaries shall perform and discharge their respective obligations to provide 

such indemnification and/or advancement of expenses for a period not less than six (6) years 

after the Closing Date. Any indemnification and liability limitation or exculpation provisions 

contained in the Organizational Documents of the Acquired Subsidiaries shall not be amended, 

repealed or otherwise modified for a period not less than six (6) years after the Closing in any 

manner that would adversely affect the rights thereunder of individuals who, as of the Closing or 

at any time prior to the Closing, were Indemnitees, unless such modification is required by 

applicable Law. 

(b) As of the Execution Date, the Acquired Subsidiaries have obtained and fully paid 

for (i) extensions of Seller Parent’s current directors’ and officers’ liability insurance policies 

through April 1, 2021 and (ii) “discovery periods” of six (6) years on such insurance policies to 

run from the earlier of certain triggers, including, without limitation, (I) the Closing Date and (II) 

April 1, 2021.  Following the Closing, neither Sellers nor Buyer shall cancel or otherwise reduce 

coverage under any directors’ and officers’ liability insurance policy purchased by Sellers or the 

Acquired Subsidiaries prior to Closing for which any Indemnitee is a beneficiary; provided that 

no payments shall be required of Buyer or the Acquired Subsidiaries with respect to such 

insurance policies after Closing.  Sellers shall not amend such insurance policies or take any 

action that would cause the running of such “discovery periods” prior to the Closing without 

Buyer’s prior written consent.  Sellers will use commercially reasonable efforts to provide access 

to such insurance policies to the Indemnitees.  

(c) The provisions of this Section 6.10 shall survive the Closing and are intended to 

be for the benefit of, and shall be enforceable by, each Indemnitee, their heirs and their legal 

representatives and shall be binding on all successors and assigns of Buyer and the Acquired 

Subsidiaries, and may not be terminated or modified in any manner adverse to such Persons 

without their prior written consent, unless such termination or modification is required by 
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applicable Law. 

Section 6.11 Intercompany Accounts and Intercompany Arrangements.   

(a) Prior to the Adjustment Time, all obligations, balances and accounts among Seller 

Parent or any of its Subsidiaries (other than the Acquired Subsidiaries), on the one hand, and any 

Acquired Subsidiary, on the other hand, shall be settled or otherwise eliminated without any 

further Liability to any Acquired Subsidiary.  Immediately prior to the Closing, except for (x) the 

documents to be entered into in connection with this Agreement or (y) the Contracts set forth on 

Section 6.11 of the Seller Disclosure Schedule, all Related Party Agreements (excluding, for the 

avoidance of doubt, any Benefit Plan) shall automatically be terminated without further payment 

or performance and cease to have any further force and effect, such that neither Buyer nor any of 

its Affiliates (including the Acquired Subsidiaries) shall have any further Liabilities therefor or 

thereunder; provided that prior to taking any action to terminate or reject any Related Party 

Agreement, Sellers shall consult in good faith with Buyer in regards to the same and obtain the 

prior written consent of Buyer (such consent not to be unreasonably withheld, conditioned or 

delayed (provided that it shall be deemed reasonable for Buyer to withhold, condition or delay 

such consent for any valid business purpose)).  There are no letters of credit, bankers’ 

acceptances or similar facilities extended by a Seller on behalf of an Acquired Subsidiary.  

(b) Seller Parent shall keep Buyer reasonably informed as to any planned repayment, 

settlement or other elimination of any obligations, balances or accounts between or among Non-

U.S. TopCo and any of its Subsidiaries outside the Ordinary Course, and shall notify Buyer no 

later than five (5) Business Days prior to effecting any such action. Notwithstanding the 

foregoing, it is agreed that any such planned repayment, settlement or other elimination shall be 

considered to be outside the Ordinary Course to the extent involving (i) a SwissCo and UKCo, 

(ii) a SwissCo and a LuxCo, or (iii) UKCo and a LuxCo.  

Section 6.12 Buyer Financing Covenants. 

(a) Buyer shall use its reasonable best efforts to arrange and obtain the Debt 

Financing on terms and conditions not less favorable than those described in the Debt 

Commitment Letter as promptly as practicable after the Execution Date and no later than the 

Closing Date, and shall use (but subject in all respects to this Section 6.12) its reasonable best 

efforts to (i) maintain in effect the Financing Commitment Letters, (ii) negotiate and enter into 

definitive agreements with respect to the Debt Commitment Letter on the terms and conditions 

contained in the Debt Commitment Letter (including the flex provisions) or on other terms no 

less favorable to Buyer and which do not adversely impact the conditionality of the Financing, 

(iii) satisfy, or obtain a waiver thereof, on a timely basis all conditions applicable to Buyer in the 

Financing Commitment Letters, (iv) assuming that all conditions contained in the applicable 

Financing Commitment Letters have been satisfied (other than those conditions that by their 

nature are to be satisfied at the Closing but subject to the fulfillment or waiver of those 

conditions), consummate the Financing at the Closing, (v) enforce its rights under the Financing 

Commitment Letters and (vi) comply in all material respects with its obligations under the 

Financing Commitment Letters and, in the case of the Debt Commitment Letter, any related 

definitive agreements. At Sellers’ reasonable request from time to time, Buyer shall keep Sellers 

informed on a reasonably current basis and in reasonable detail of the efforts to obtain the Debt 
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Financing.  Buyer will fully pay, or cause to be paid, all commitment and other fees under or 

arising pursuant to the Debt Commitment Letter as and when they become due and payable. 

(b) Without limiting the generality of the foregoing, prior to the Closing, Buyer shall 

give Sellers prompt written notice (x) of any material breach or material default by any party to 

the Financing Commitment Letters, or any definitive agreements related to the Debt Financing, 

in each case of which Buyer becomes aware, (y) of the receipt by Buyer of any written notice or 

other written communication, in each case received from any Debt Financing Sources Related 

Party, with respect to any (1) (I) actual or potential material breach of Buyer’s obligations under 

the Financing Commitment Letters or definitive agreements related to the Debt Financing, (II) 

actual or potential breach material default, termination or repudiation by any party to the 

Financing Commitment Letters or definitive agreements related to the Debt Financing, or (III) 

portion of the Financing not being reasonably expected to be available to Buyer to finance in full 

the Financing Purposes on the Closing Date or (2) material dispute between or among any parties 

to the Financing Commitment Letters or definitive agreements related to the Debt Financing or 

any provisions of the Financing Commitment Letters and (z) if prior to the Closing Date, the 

Financing Commitment Letters or definitive agreements related to the Debt Financing expire or 

are terminated.  Promptly following delivery by Sellers to Buyer of a written request therefore, 

Buyer shall provide any information reasonably requested by such Seller relating to any 

circumstance referred to in the immediately preceding sentence.  Notwithstanding the foregoing, 

in no event shall Buyer be under any obligation to disclose any information pursuant to clauses 

(1) or (2) that would (x) breach any binding obligation of confidentiality or (y) waive the 

protection of attorney client or similar privilege if such party shall have used reasonable best 

efforts to disclose such information in a way that would not waive such privilege. 

(c) Buyer shall have the right from time to time to amend, supplement, terminate or 

otherwise modify or waive its rights under the Financing Commitment Letters, including to (i) 

terminate the Debt Commitment Letter in order to obtain alternative sources of financing in lieu 

of all or a portion of the Debt Financing, including in a private placement of securities pursuant 

to Rule 144A under the Securities Act or (ii) add and appoint additional arrangers, bookrunners, 

underwriters, initial purchasers, agents, lenders and similar entities to provide for the assignment 

and reallocation of a portion of the financing commitments contained in the Debt Commitment 

Letter and to grant customary approval rights to such additional arrangers and other entities in 

connection with such appointments; provided that, no such amendment, supplement, termination, 

modification or waiver shall (A) reduce the aggregate amount of available Debt Financing to less 

than the amount required to consummate the transactions contemplated by this Agreement 

(taking into account any increase to the Equity Financing), (B) impose new or additional 

conditions precedent or expand upon, amend or modify the conditions precedent to the Financing 

as set forth in the existing Financing Commitment Letters in a manner that would reasonably be 

expected to delay or prevent the Closing, make the timely funding of Financing or satisfaction of 

the conditions precedent to the Financing less likely to occur, or adversely affect the ability of 

Buyer to enforce its rights against other parties with respect to the Financing or (C) contain 

provisions that would reasonably be expected to impair, delay or prevent the consummation of 

the transactions contemplated by this Agreement or (D) otherwise adversely affect in any 

material respect the ability of Buyer to timely consummate the transactions contemplated by this 

Agreement (collectively, “Prohibited Financing Modifications”). 
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(d) Buyer shall furnish to Sellers a copy of any executed written amendment, 

replacement, supplement, modification, waiver or consent relating to the Debt Commitment 

Letter or the definitive agreements related to the Debt Financing.  For purposes of this 

Agreement (other than with respect to representations in this Agreement made by Buyer that 

speak as of the Execution Date), references to the “Debt Commitment Letter” shall include such 

document as permitted or required by this Section 6.12 to be amended, replaced, supplemented 

or otherwise modified or waived, in each case from and after such amendment, replacement, 

supplement or other modification or waiver and, for the avoidance of doubt, references to “Debt 

Financing” shall include, in whole or in part (as applicable), any replacement or substitute 

financing provided for thereunder, provided that any such replacement or substitute financing 

shall not impose new or additional conditions or otherwise expand, amend or modify any of the 

conditions to the receipt of the Financing that, if styled as amendments or modifications to the 

initial Debt Commitment Letter, would constitute Prohibited Financing Modifications, or 

otherwise effect any Prohibited Financing Modifications. 

(e) In the event that any portion of the Debt Financing becomes, or would reasonably 

be expected to become, unavailable on the terms and conditions contemplated by the Debt 

Commitment Letter (including the flex provisions) (other than as a direct result of the Sellers’ 

breach of any provision of this Agreement or failure to satisfy the conditions set forth in Section 

7.1 or 7.3), Buyer shall use its reasonable best efforts to (A) arrange and obtain any such portion 

from alternative sources, on terms that are, taken as a whole, no more adverse to Buyer than the 

terms of the Debt Commitment Letter (including after giving effect to the market flex provisions) 

or that are otherwise acceptable to Buyer (“Alternative Financing”), as promptly as practicable 

following the occurrence of such event and (B) provide Sellers with a copy of the new financing 

commitment that provides for such Alternative Financing (the “Alternative Financing 

Commitment Letter”); provided that the terms of such Alternative Financing shall not effect 

any Prohibited Financing Modifications. Notwithstanding anything to the contrary contained in 

this Agreement, in no event shall Buyer be required to pay any fees or any interest rates 

applicable to the Debt Financing in excess of those contemplated by the Debt Commitment 

Letter as in effect on the Execution Date (including the market flex provisions), or agree to any 

term (including any market flex term) less favorable to Buyer in any material respect than such 

term contained in the Debt Commitment Letter as in effect on the date hereof. As applicable, 

references in this Agreement (other than with respect to representations in this Agreement made 

by Buyer that speak as of the date hereof) to (i) the Financing or Debt Financing shall include 

such Alternative Financing and (ii) to any Financing Commitment Letter or Debt Commitment 

Letter shall include the Alternative Financing Commitment Letter. 

(f) In furtherance of, and subject to the conditions set forth in, the provisions of this 

Section 6.12, including with respect to Prohibited Financing Modifications, the Debt 

Commitment Letter may be amended, restated, supplemented or otherwise modified or 

superseded at the option of Buyer after the date of this Agreement but prior to the Closing by 

instruments (the “New or Amended Debt Commitment Letters”) that either amend, amend and 

restate, or replace the existing Debt Commitment Letters or contemplate co-investment by or 

financing from one or more other or additional parties.  As applicable, references in this 

Agreement (other than with respect to representations in this Agreement made by Buyer that 

speak as of the date hereof) to (i) the Financing or Debt Financing shall include the financing 

contemplated by any New or Amended Debt Commitment Letters (and as applicable, supersede 
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the prior existing Debt Financing) and (ii) to any Financing Commitment Letter or Debt 

Commitment Letter shall include any New or Amended Debt Commitment Letter (and as 

applicable, superseded the prior existing Debt Commitment Letter). 

(g) Buyer shall procure that the Financing Affiliates comply with the covenants and 

agreements set forth in this Section 6.12 in relation to the Debt Commitment Letter and the Debt 

Financing applicable to the Buyer as if they were the Buyer hereunder.  

Section 6.13 Seller Financing Cooperation Covenants.  

(a) Prior to the Closing, each Seller shall use its reasonable best efforts to, and shall 

cause each of its Subsidiaries to use its reasonable best efforts to, and shall use its reasonable 

best efforts to cause its and their respective Representatives to use their reasonable best efforts to 

provide cooperation in connection with the arrangement of the Debt Financing as may be 

customary and reasonably requested by Buyer (including on behalf of its Financing Affiliates), 

including using reasonable best efforts to: 

(i) prior to and during the Marketing Period, cooperating with the 

marketing efforts of Buyer and the Debt Financing Sources Related Parties, in 

each case in connection with the Debt Financing, including by participating in a 

reasonable number of meetings, due diligence sessions (including accounting due 

diligence sessions and requesting the applicable independent auditors to 

participate therein), drafting sessions, presentations, “road shows” and sessions 

with prospective financing sources, investors and ratings agencies, including 

direct contact between appropriate members of senior management of the 

Business, on the one hand, and the actual and potential Debt Financing Sources 

Related Parties, on the other hand, upon reasonable prior notice at mutually 

agreed times and places; 

(ii) providing responses to any reasonable environmental, social and 

governance questionnaires or similar requests received from prospective Debt 

Financing Sources; 

(iii) in advance of the Marketing Period, assisting with the preparation 

of materials reasonably requested for rating agency presentations, offering 

documents, private placement memoranda, bank information memoranda 

(including a bank information memorandum that does not include material non-

public information and the delivery of customary authorization letters with respect 

to the bank information memoranda executed by a senior officer of the Business 

authorizing the distribution of information to prospective Debt Financing Sources 

or investors and containing a (A) representation to the Debt Financing Sources 

that the public side versions of such documents, if any, do not include material 

non-public information about the Business or securities and (B) “10b-5” 

representation by a senior officer of the Business consistent with the Debt 

Commitment Letter), offering memoranda and similar documents reasonably 

required in connection with the Debt Financing; 

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 81 of 215



 

 59 
LONDON:638736.15 
#93414349v90 

(iv) assisting Buyer in obtaining corporate ratings from any ratings 

agencies contemplated by the Debt Financing; 

(v) with respect to Acquired Subsidiaries where the board of directors, 

or similar body, is expected to remain in place following Closing, assisting Buyer 

in obtaining customary corporate or shareholder authorization actions reasonably 

requested by Buyer to permit the consummation of the Debt Financing and to 

permit the proceeds thereof to be made available at the Closing; 

(vi) furnishing, at least five (5) Business Days prior to the Closing, 

such documentation and information in relation to the Acquired Subsidiaries as is 

reasonably requested in writing by Buyer at least ten (10) Business Days prior to 

the Closing to the extent required under applicable “know your customer” and 

anti-money laundering rules and regulations, including the USA PATRIOT Act, 

including, a certification in relation to the Acquired Subsidiaries regarding 

individual beneficial ownership to the extent required by 31 C.F.R. §1010.230; 

(vii) executing and delivering any applicable underwriting, purchase or 

placement agreements,  credit agreements, indentures, guarantees, pledge and 

security documents and other definitive financing documents, and any customary 

certificates by the Acquired Subsidiaries in connection with Closing (but not 

including any legal opinions), including executing a customary solvency 

certificate by the chief financial officer of the Business substantially in the form 

of Exhibit D to the Debt Commitment Letter; 

(viii) cooperating with and taking all actions reasonably requested by, 

Buyer in order to facilitate (x) the release of all encumbrances, security interests 

and collateral in respect of the Business and the Acquired Subsidiaries, (y) the 

termination of all guaranties for borrowed money by the Acquired Subsidiaries 

and (z) the replacement (or cash collateralization of other customary 

arrangements) of all outstanding letters of credit issued on behalf of the Business 

and the Acquired Subsidiaries, in each case at the Closing (subject in each case to 

receipt of sufficient funds by the Buyer and/or the application of the Confirmation 

Order (as applicable));  

(ix) causing the applicable independent auditors to provide reasonable 

and customary assistance and cooperation in connection with the Debt Financing, 

including, obtaining customary “comfort letters” under AU Section 634 (or other 

applicable standard) for a public offering or a Rule 144A private placement of 

debt securities with respect to financial information contained in the offering 

materials relating to the Debt Financing, including providing customary 

representations to such auditors and causing the independent auditor to furnish, 

prior to the commencement of the Marketing Period, drafts of such comfort letters 

(which shall provide “negative assurance” comfort) which such auditors are 

prepared to issue upon completion of customary procedures; 

(x) facilitating the obtaining of guarantees and pledging of collateral 
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and other matters ancillary to the Debt Financing, as may be requested by Buyer, 

including executing and delivering any customary guarantee, pledge and security 

documents and other ancillary financing documents, customary certificates, and 

other documents and instruments (other than legal opinions (but assisting with the 

provision of customary back-up information required in connection therewith)) as 

may be reasonably requested by Buyer to facilitate any guarantee, obtaining and 

perfection of security interests in collateral from and after the Closing (provided 

that any obligations contained in such documents shall be effective no earlier than 

as of the Closing) and delivery to the Debt Financing Sources at the Closing of all 

certificates representing outstanding equity interests of the Acquired Subsidiaries 

required to be delivered in connection with the perfection of the security to the 

extent certificated and reasonably available; 

(xi) as promptly as practicable after the date hereof, and in any event 

prior to the commencement of the Marketing Period, furnishing Buyer and the 

Debt Financing Sources with information regarding the Business of the type (and 

in the form) that is customarily (A) included in a bank information memorandum 

and/or (B) included in an offering document for a private placement of debt 

securities pursuant to Rule 144A promulgated under the Securities Act, to the 

extent part of the Debt Financing (which, for the avoidance of doubt, shall not 

include (i) financial statements or information required by Rules 3-09, 3-10, 3-16, 

13-01 or 13-02 of Regulation S-X or Compensation Discussions and Analysis or 

other information required by Item 10, Item 402 or Item 601 of Regulation S-K 

(and other customary exceptions for a private placement of high yield debt 

securities pursuant to Rule 144A (including exclusion of segment reporting and 

disclosure) (but notwithstanding the foregoing, would include disclosure of 

certain guarantor and non-guarantor information that is customary for a private 

placement of debt securities pursuant to Rule 144A), (ii) a description of the debt 

securities being offered or other financing being arranged, (iii) the Buyer’s 

strategy for the business or structure for the acquisition, (iv) executive 

compensation arrangements, shareholder arrangements, or information relating to 

the board (v) the plan of distribution or (v) information concerning the Buyer or 

other information customarily provided by the Buyer or the Financing Sources); 

and 

(xii) at the request of Buyer, disclosing certain information regarding 

the Business reasonably requested by Buyer (by (x) filing a Form 8-K with the 

SEC and (y) posting such information on Debtdomain, IntraLinks, SyndTrak 

Online or similar electronic means) and identified by Buyer relating to the 

Business for purposes of permitting such information to be included in the 

marketing materials for the Debt Financing to be provided to potential investors 

who do not wish to receive material non-public information with respect to Buyer, 

the Business or any of their respective securities. 

(b) As promptly as practicable after the date hereof, Sellers shall (I) (1) furnish Buyer 

with U.S. GAAP audited consolidated balance sheets of Seller Parent and subsidiaries as of 

December 31, 2019 and December 31, 2018 and the related consolidated and combined 
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statement of operations, comprehensive income, equity (deficit), and cash flows, (it being 

understood that Buyer acknowledges receipt of the information described in this clause (1) as of 

the Execution Date), (2) if the Closing Date occurs after November 30, 2020, furnish Buyer with 

U.S. GAAP unaudited consolidated balance sheet and related statements of operations, 

comprehensive income (loss), equity (deficit) and cash flows for Seller Parent and subsidiaries as 

of and for the fiscal quarter ending September 30, 2020, with unaudited comparative information 

for the corresponding nine-month period in the prior fiscal year, together with condensed 

footnote disclosure, which will have been reviewed by the independent auditors as provided in 

AS 4105, (3) if the Marketing Period will not be completed prior to February 12, 2021, furnish 

Buyer with U.S. GAAP audited consolidated balance sheets of Seller Parent and subsidiaries as 

of December 31, 2020 and the related consolidated and combined statement of operations, 

comprehensive income, equity (deficit), and cash flows, with comparative information as of and 

for the prior year, together with footnote disclosure, in each case it being understood that, with 

respect to such financial information for each such fiscal year and subsequent interim period, this 

covenant shall be deemed satisfied through the filing by Seller Parent of such financial 

statements and information as part of its annual report on Form 10-K or quarterly report on Form 

10-Q with respect to such fiscal year or interim period and (4) furnish Buyer with any 
information regarding the Acquired Subsidiaries necessary for Buyer to prepare pro forma 
financial statements relating to the Business that is reasonably requested and reasonably required 
by the Debt Financing Sources to be included in any offering or marketing documents (the 
financial statements and information referred to in subclauses (1) through (4) above, the

“Required Information”), and (II) update any such Required Information as may be necessary 
for such Required Information to remain Compliant. In any event, if the Closing has not occurred 
on or prior to February 28, 2021, unless the delivery thereof is neither a condition precedent to 

the Debt Financing being available (nor required to satisfy a condition precedent to the Debt 
Financing being available), Sellers shall furnish Buyer with (i) U.S. GAAP audited consolidated 
balance sheets of Seller Parent and subsidiaries as of December 31, 2020 and the related 
consolidated and combined statement of operations, comprehensive income, equity (deficit), and 
cash flows, with comparative information as of and for the prior year, together with footnote 
disclosure, it being understood that, with respect to such financial information for each such fiscal 

year, this requirement shall be deemed satisfied through the filing by Seller Parent of such 
financial statements and information as part of its annual report on Form 10-K with respect to 
such fiscal year and (ii) any information regarding the Acquired Subsidiaries necessary for Buyer 
to prepare pro forma financial statements relating to the Business that is reasonably requested and 

reasonably required to satisfy the requirements of the Debt Commitment Letter (as in effect on 

the date hereof).

(c) Notwithstanding the foregoing, nothing in clause (a) above shall require Sellers or 

any of their Subsidiaries or their Representatives to: 

(i) take any action or provide any information in connection with the

Debt Financing that would conflict with or violate applicable Law or the 

Organizational Documents of any Seller or any of its Subsidiaries; 

(ii) execute and deliver any letter, agreement, registration statement,

document or certificate in connection with the Debt Financing (other than the 

customary authorization and/or representation letters referred to above) or take 
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any corporate (or comparable) action (including any approvals of its board of 

directors or similar body) that would become effective prior to the Closing Date 

(unless contingent upon the occurrence thereof), provided that none of the Sellers 

or their board of directors or similar bodies shall be required to take any corporate 

(or comparable) action, or provide any approvals by their board of directors or 

similar body, under this Section 6.13, whether or not effective prior to or on the 

Closing Date or contingent upon the occurrence thereof; 

(iii)  (A) pay or commit to pay any commitment fee or other fee, or 

bear any cost or expense in connection with the Debt Financing, in the case of 

costs and expenses that are not subject to reimbursement or indemnity pursuant to 

clause (d) below (but subject to the exceptions therein), (B) make any payment to 

obtain consent or incur any liability with respect to the Debt Financing that is not 

subject to reimbursement or indemnity pursuant to clause (d) below (but subject 

to the exceptions therein) or (C) cause or permit any Encumbrance to be placed on 

any of their respective assets prior to the Closing or (D) agree to provide any 

indemnity, in connection with the Debt Financing, or incur or assume any liability 

or obligation in connection with any Debt Financing prior to the Closing; 

(iv) provide cooperation to the extent it would interfere unreasonably 

with the business or operations of any Seller or any of its Subsidiaries, cause 

significant competitive harm to any Seller or any of its Subsidiaries or create an 

unreasonable risk of harm to any property or assets of any Seller or any of its 

Subsidiaries; 

(v) breach, waive or amend any term of this Agreement or breach, 

waive or amend any material term of any other contract, in each case to which it 

is a party, or take any action in respect of the Debt Financing to the extent that 

such action would cause any condition to Closing set forth in Article VII to fail to 

be satisfied;  

(vi) be required to deliver any opinion or certificate to take any other 

action that would subject any Seller or any of its Subsidiaries’ respective 

directors, managers, officers, employees, accountants, legal counsel or other 

Representatives to any personal liability; or 

(vii) provide any information that is subject to confidentiality 

undertakings, where restricted from doing so by law or regulation, or that may 

result in a waiver of legal privilege; provided, that, if practicable, the Sellers shall 

inform the Buyer that such information is being withheld pursuant to this Section 

6.13(c)(vii) and use commercially reasonable efforts to communicate the 

information in a manner that would not violate such undertakings, law or 

regulation or waive such privilege, as applicable. 

(d) Buyer shall promptly, upon request by Sellers, reimburse Sellers and their 

Subsidiaries and Representatives for all reasonable and documented out-of-pocket costs and 

expenses (including reasonable attorneys’ and auditors’ fees and expenses) incurred by any 
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Seller or any of its Subsidiaries in connection with the cooperation of Sellers and their respective 

Subsidiaries contemplated by this Section 6.13 or otherwise in connection with the Debt 

Financing and shall indemnify, defend and hold harmless Sellers, their respective Subsidiaries 

and their respective pre-Closing Representatives from and against any and all losses, damages, 

claims, costs or expenses actually suffered or incurred by any of them of any type in connection 

with any cooperation provided under this Section 6.13, the arrangement of any Debt Financing 

and any information used in connection therewith, except (i) to the extent such losses, damages, 

claims, costs or expenses arise from the gross negligence, bad faith, or willful misconduct by 

Sellers, any of their respective Subsidiaries or any of their respective Representatives, and the 

foregoing obligations shall survive termination of this Agreement or (ii) with respect to any 

material misstatement or omission of a material fact in historical financial information provided 

hereunder in writing by any of the foregoing Persons for inclusion in materials for the Debt 

Financing. For the avoidance of doubt, this Section 6.13(d) shall not apply to costs and expenses 

associated with preparation of the audited and unaudited financial statements other than pro 

forma financial statements included in the Required Information. 

(e) Subject to Buyer’s indemnification obligations under Section 6.13(d), each Seller 

hereby consents, on behalf of itself and its Subsidiaries, to the use of such Seller’s and its 

Subsidiaries’ logos in connection with the Debt Financing; provided that such logos are used 

solely in a manner that is not intended and would not reasonably be expected to harm or 

disparage such Seller’s or its Subsidiaries’ reputation or goodwill. 

(f) Sellers shall use their reasonable best efforts to ensure that the Release Letters are 

obtained on or prior to the Closing. 

(g) Notwithstanding anything to the contrary herein, a breach by Sellers or their 

Subsidiaries of their obligations under this Section 6.13 (other than Section 6.13(b)) shall not 

constitute a breach of this Agreement or a breach for purposes of Article VII or a breach of the 

condition precedent set forth in Section 7.2(b), unless such breach is a material breach and 

directly results in the Debt Financing not being available to Buyer (or its Financing Affiliates), 

and a breach by Sellers or their Subsidiaries of their obligations under Section 6.13(b) shall not 

constitute a breach of this Agreement or a breach for purposes of Article VII or a breach of the 

condition precedent set forth in Section 7.2(b), unless such breach results (in whole or in part) in 

the Debt Financing not being available to Buyer (or its Financing Affiliates). 

(h) All material non-public information provided by the Sellers or any of its 

Subsidiaries or any of their Representatives pursuant to this Section 6.13 in connection with the 

Debt Financing shall be kept confidential in accordance with the Confidentiality Agreement, 

except that Buyer shall be permitted to disclose such information to the financing sources, other 

potential sources of capital, rating agencies and prospective lenders or investors during 

syndication of the Debt Financing or any permitted replacement, amended, modified or 

alternative financing subject to the potential sources of capital, ratings agencies and prospective 

lenders and investors entering into customary confidentiality undertakings with respect to such 

information (including through a notice and undertaking in a form customarily used in 

confidential information memoranda for senior credit facilities). 

Section 6.14 Notice of Developments. Each of Buyer and Sellers will give prompt 
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written notice to the other of (a) the existence of any fact or circumstance, or the occurrence of 

any event, that would reasonably be likely to cause a condition set forth in Article VII to a 

Party’s obligation to effect the Closing not to be satisfied as of the Outside Date or (b) to the 

extent practicable under the circumstances and permissible by Law, the receipt of any notice or 

other communication from any Government Entity in connection with the Transaction; provided, 

that the delivery of any such notice shall not affect the representations, warranties, covenants or 

agreements of the Parties (or remedies with respect thereto) or the conditions to the obligations 

of the Parties under this Agreement. 

Section 6.15 Cash Collateral. From the Closing Date until the date which is ninety (90) 

days from the Closing Date (the “Release Period”), Buyer shall cause the Acquired Subsidiaries 

to use commercially reasonable efforts to cause any Cash Collateral to be released.  In doing so, 

“commercially reasonable efforts” shall mean offering the Ordinary Course pricing, Credit 

Support and other assurances of performance provided by the Acquired Subsidiaries in the 

Ordinary Course in the twelve (12) months prior to September 10, 2020 (the “Reference 

Period”), and neither Buyer nor any of its Subsidiaries shall be required to pay any money, post 

any collateral or grant any other material accommodation (it being agreed that (i) any 

disfavorable change in payment terms and (ii) any Credit Support that did not exist in the 

Ordinary Course during the Reference Period with respect to the applicable counterparty shall in 

each case be deemed a material accommodation) that was not applicable in the Reference Period.  

On the date which is one hundred (100) days from the Closing Date, Buyer shall pay to Seller 

Parent an amount in Dollars equal to the amount of any Cash Collateral released to the Acquired 

Subsidiaries during the Release Period pursuant to the preceding sentence, net of any Leakage 

which would have applied in the event that such amount was distributed up to the Buyer on that 

date, in immediately available funds to an account designated in writing by Seller Parent.  Buyer 

shall consult with Seller Parent with respect to the manner, nature and timing of the release of 

Cash Collateral in advance of its release and shall use commercially reasonable efforts to 

minimize any Leakage. 

Section 6.16 Restructuring Support Agreement.  Sellers shall, and shall cause the 

Debtor Acquired Subsidiaries to, (i) enforce their respective rights under the RSA in reasonable 

prior consultation with Buyer and (ii) refrain from waiving, modifying or amending any 

provision of the RSA without Buyer’s prior written consent (not to be unreasonably withheld, 

conditioned or delayed). 

Section 6.17 Virtual Data Room.  Seller Parent shall use its commercially reasonable 

efforts to deliver or cause the delivery of a CD, DVD-ROM or USB drive containing a true, 

correct and complete copy of the Virtual Data Room on or prior to the Closing Date. 

Section 6.18 Lock Box.  

(a) Except with respect to transactions solely among wholly owned Acquired 

Subsidiaries, from the Adjustment Time through the Closing:  

(i) none of the Acquired Subsidiaries shall make any payment or incur any 

Liability in respect of an Excluded Liability;  
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(ii) none of the Sellers or any of their Affiliates shall, directly or indirectly, 

through equity repurchases or redemptions or otherwise, receive any interest payments, 

dividends, distributions or other returns of capital from any of the Acquired Subsidiaries, 

nor shall any Seller or any of its Affiliates become entitled to, directly or indirectly, 

receive any of the foregoing, nor shall any Seller or any of its Affiliates direct or cause 

the Acquired Subsidiaries to pay or commit to pay any of the foregoing to any Person on 

its behalf in satisfaction of any liability, commitment or obligation on the part of any 

Seller or any of its Affiliates, nor shall any of the Acquired Subsidiaries make or commit 

to make any such payment; 

(iii) none of the Sellers or any of their Affiliates shall, directly or indirectly, 

receive any consulting, advisory, management, service, directors, monitoring fee, bonus 

or payment of any kind from any of the Acquired Subsidiaries, nor shall any Seller or any 

of its Affiliates become entitled to, directly or indirectly, receive any of the foregoing, 

nor shall any Seller or any of its Affiliates direct or cause any of the Acquired 

Subsidiaries to make or pay, or commit to make or pay, any of the foregoing to any 

Person on its behalf in satisfaction of any liability, commitment or obligation on the part 

of any Seller or any of its Affiliates, nor shall any of the Acquired Subsidiaries make or 

commit to make any such payment; 

(iv) none of the Sellers nor any of its Affiliates shall direct or cause any of the 

Acquired Subsidiaries to incur, amend or replace any Indebtedness, or make or pay, or 

commit to make or pay any obligations of the Sellers, nor shall any of the Acquired 

Subsidiaries incur, amend or replace any Indebtedness or make or commit to make any 

such payment; 

(v) none of the Acquired Subsidiaries shall, other than in the Ordinary Course, 

make any purchase of goods or services from, or transfer any assets to, any Seller or any 

of its Affiliates, nor shall any Seller or any of its Affiliates become obligated or entitled 

to make any such purchase or receive any such transfer, nor shall any Seller or any of its 

Affiliates, other than in the Ordinary Course, direct or cause any of the Acquired 

Subsidiaries to make any purchase of goods or services, or transfer any assets, in respect 

of any agreement, arrangement or understanding with or otherwise against a Person in 

satisfaction of any liability, commitment or obligation on the part of any Seller or any of 

its Affiliates, nor shall any of the Acquired Subsidiaries make any such purchase or 

transfer or committed to make any such purchase or transfer; and 

(vi) none of the Acquired Subsidiaries shall advance expenses to or increase 

the compensation paid or other compensatory or health and welfare benefits provided by 

the Acquired Subsidiaries to any Seller or any of its Affiliates, nor shall any Seller or any 

of its Affiliates become entitled to have any such advance or increase, nor shall any Seller 

or any of its Affiliates direct or cause any of the Acquired Subsidiaries to advance 

expenses or increase such compensation or benefits in respect of any agreement, 

arrangement or understanding with a Person in satisfaction of any liability, commitment 

or obligation on the part of any Seller or any of its Affiliates, nor shall any of the 

Acquired Subsidiaries advance such expenses or increase such compensation or benefits 

or commit to advance such expenses or increase such compensation or benefits. 
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(b) Any loss arising out of or related to any breach of this Section 6.18 shall be 

treated as Closing Date Indebtedness.  

ARTICLE VII 

 

CONDITIONS TO CLOSING 

Section 7.1 Conditions to the Obligations of Buyer and Sellers.  The obligations of the 

Parties to effect the Closing are subject to the satisfaction (or waiver) prior to the Closing of the 

following conditions: 

(a) HSR.  The waiting periods applicable to the consummation of the Transaction 

under the HSR Act shall have expired or been terminated. 

(b) Non-U.S. Antitrust Clearances.  All of the Non-U.S. Antitrust Clearances shall 

have been obtained. 

(c) No Prohibition.  No court or other Government Entity of competent jurisdiction 

shall have enacted, issued, promulgated, enforced or entered any Law or Order (whether 

temporary, preliminary or permanent) that is in effect and restrains, enjoins or otherwise 

prohibits consummation of the Transaction (a “Prohibition”). 

(d) Consents and Approvals.  All Seller Required Approvals shall have been 

obtained. 

(e) Confirmation Order.  The Bankruptcy Court shall have entered the Confirmation 

Order. 

Section 7.2 Conditions to the Obligations of Buyer.  The obligation of Buyer to effect 

the Closing is subject to the satisfaction (or waiver) prior to the Closing of the following 

conditions: 

(a) Representations and Warranties.  (i) Each of the representations and warranties of 

Sellers contained in Article III (other than the Seller Fundamental Representations) shall be true 

and correct as of the Execution Date and as of the Closing Date (except for such representations 

and warranties that are made as of a specific date which shall speak only as of such date), except 

where the failure to be true and correct would not have a Material Adverse Effect (for the 

avoidance of doubt, giving effect to the provisos in the definition of “Material Adverse Effect” in 

determining whether and to what extent any representation and warranty is true and correct), (ii) 

the Seller Fundamental Representations (except for Section 3.2(b) and Section 3.2(d)) shall be 

true and correct in all material respects as of the Execution Date and as of the Closing as if made 

on and as of the Closing (except for such representations and warranties that are made as of a 

specific date which shall speak only as of such date) and (iii) the representations and warranties 

of Sellers contained in  Section 3.2(b) and Section 3.2(d) shall be true and correct, subject only to 

de minimis exceptions, as of the Execution Date and as of the Closing as if made on and as of the 

Closing (except for such representations and warranties that are made as of a specific date which 

shall speak only as of such date) (in the case of each of (i), (ii) and (iii), disregarding all 

materiality and “Material Adverse Effect” or similar qualifiers contained therein but giving effect 
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to the lead in to Article III). 

(b) Covenants.  Each of the covenants and agreements of Sellers to be performed on 

or prior to the Closing shall have been duly performed in all material respects. 

(c) Material Adverse Effect.  From the Execution Date, there shall not have occurred 

and be continuing as of Closing any Material Adverse Effect. 

(d) Certificate.  Buyer shall have received a certificate, signed by a duly authorized 

officer of Seller Parent and dated the Closing Date, to the effect that the conditions set forth in 

Section 7.2(a), Section 7.2(b) and Section 7.2(c) have been satisfied. 

(e) Deliverables.  Buyer shall have received all items required to be delivered or 

caused to be delivered by Sellers pursuant to Section 2.8 at or prior to the Closing. 

(f) Order Entry. The Bankruptcy Court shall have entered (i) the Bidding Procedures 

Order and (ii) the Confirmation Order (which shall be in full force and effect), and no order 

staying, reversing, modifying or amending the Confirmation Order shall be in effect on the 

Closing Date. 

(g) RSA. The RSA shall not have been terminated with respect to any party thereto.   

Section 7.3 Conditions to the Obligations of Sellers.  The obligation of Sellers to 

effect the Closing is subject to the satisfaction (or waiver) prior to the Closing of the following 

conditions: 

(a) Representations and Warranties.  Each of the representations and warranties of 

Buyer contained in Article IV shall be true and correct as of the Execution Date and as of the 

Closing Date (except for such representations and warranties that are made as of a specific date 

which shall speak only as of such date), disregarding all materiality or similar qualifiers 

contained therein but giving effect to the lead in to Article IV, except where any failures of any 

such representations and warranties to be true and correct would not prevent or materially impair 

Buyer’s ability to consummate the Transaction. 

(b) Covenants.  Each of the covenants and agreements of Buyer to be performed on 

or prior to the Closing shall have been duly performed in all material respects. 

(c) Certificate.  Sellers shall have received a certificate, signed by a duly authorized 

officer of Buyer and dated the Closing Date, to the effect that the conditions set forth in 

Section 7.3(a) and Section 7.3(b) have been satisfied. 

(d) Deliverables.  Sellers shall have received all items required to be delivered by 

Buyer pursuant to Section 2.7 at or prior to the Closing. 

(e) Professional Fee Escrow.  The Professional Fee Escrow Amount shall have been 

(or concurrently with the Closing will be) deposited by or on behalf of Buyer into a segregated 

bank account that Sellers shall maintain in trust solely for the Professionals and for no other 

entities until the Professional Fees have been irrevocably paid in full to the Professionals 

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 90 of 215



 

 68 
LONDON:638736.15 
#93414349v90 

pursuant to one or more final Orders of the Bankruptcy Court. 

ARTICLE VIII 

 

TERMINATION 

Section 8.1 Termination.  This Agreement may be terminated at any time prior to the 

Closing: 

(a) by written agreement of Buyer and Seller Parent; 

(b) by either Buyer or Seller Parent, by giving written notice of such termination to 

the other Party, if any Prohibition permanently restraining, enjoining or otherwise prohibiting the 

consummation of the Transaction has become final and non-appealable so long as the reason for 

the Prohibition permanently restraining, enjoining or otherwise prohibiting the consummation of 

the Transaction is not due to the terminating Party’s material breach of its representations, 

warranties, covenants or agreements under this Agreement;   

(c) by either Buyer or Seller Parent, by giving written notice of such termination to 

the other Party, if the Closing shall not have occurred on or prior to March 31, 2021 (the 

“Outside Date”) so long as the reason that the Closing has not occurred prior to the Outside 

Date is not due to the terminating Party’s material breach of its representations, warranties, 

covenants or agreements under this Agreement; 

(d) by either Buyer or Seller Parent, by giving written notice of such termination to 

the other Party, if (i) Sellers enter into a definitive agreement to implement an Alternative 

Transaction, including because Buyer is not the prevailing party at the conclusion of the Auction 

held in accordance with the Bidding Procedures Order (if the Auction is held), or (ii) the 

Bankruptcy Court approves an Alternative Transaction other than with Buyer; 

(e) by Seller Parent, by giving written notice of such termination to Buyer, if there 

has been a breach of any representation, warranty, covenant or agreement made by Buyer in this 

Agreement, or any such representation and warranty shall have become untrue after the 

Execution Date, in either case, such that Section 7.3(a) and/or Section 7.3(b) (as applicable) 

would not be satisfied and such breach or condition is not curable or, if curable, is not cured 

within the earlier of (i) thirty (30) days after written notice thereof is given by Seller Parent to 

Buyer and (ii) the Outside Date; provided, that (x) Seller Parent shall not have the right to 

terminate this Agreement pursuant to this Section 8.1(e) if any Seller is then in breach of any 

representation, warranty, covenant or agreement set forth in this Agreement such that Section 

7.2(a) and/or Section 7.2(b) (as applicable) would not be satisfied (for this purpose, disregarding 

any cure periods contained therein) and (y) subject to clause (x) above, the failure of Buyer to 

consummate the Closing within two (2) Business Days of the date required pursuant to 

Section 2.6 shall be deemed to be a breach of a covenant by Buyer that permits Seller Parent to 

terminate this Agreement immediately upon such breach pursuant to this Section 8.1(e);  

(f) by Buyer, by giving written notice of such termination to Seller Parent, if there 

has been a breach of any representation, warranty, covenant or agreement made by Sellers in this 

Agreement, or any such representation and warranty shall have become untrue after the 
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Execution Date, in either case, such that Section 7.2(a) and/or Section 7.2(b) (as applicable) 

would not be satisfied and such breach or condition is not curable or, if curable, is not cured 

within the earlier of (i) thirty (30) days after written notice thereof is given by Buyer to Seller 

Parent and (ii) the Outside Date; provided, that Buyer shall not have the right to terminate this 

Agreement pursuant to this Section 8.1(f) if Buyer is then in breach of any representation, 

warranty, covenant or agreement set forth in this Agreement such that Section 7.3(a) and/or 

Section 7.3(b) (as applicable) would not be satisfied (for this purpose, disregarding any cure 

periods contained therein); 

(g) by Buyer, by giving written notice of such termination to Seller Parent, if (i) any 

of the Bankruptcy Court Milestones have not been met (subject to extension as contemplated 

herein), (ii) the Bankruptcy Cases are dismissed or converted to a case or cases under chapter 7 

of the Bankruptcy Code, and neither such dismissal nor conversion expressly contemplates the 

Transaction or (iii) Sellers withdraw or seek authority to withdraw any motion seeking 

Bankruptcy Court material relief contemplated herein, including confirmation of the Plan, unless 

(1) Sellers have previously notified Buyer in writing of Sellers’ plan to refile such motion at such 

later time that will satisfy all the Milestones and (2) Buyer has provided written consent (not to 

be unreasonably withheld, conditioned or delayed) to such plan; or 

(h) by Buyer, upon a termination of the RSA. 

Section 8.2 Effect of Termination.  In the event of the termination of this Agreement 

in accordance with Section 8.1, this Agreement shall thereafter become void and have no effect, 

and no Party shall have any liability to any other Party or their respective Affiliates, or their 

respective directors, officers or employees, except for the obligations of the Parties contained in 

this Section 8.2 and in Article IX (and any related definitional provisions set forth in Article I). 

(b) In the event of termination of this Agreement for any reason other than 

Section 8.1(a) or Section 8.1(e), Sellers shall pay Buyer, in accordance with the terms hereof 

and, following its entry, the Bidding Procedures Order, the Expense Reimbursement Payment.  

In addition to any Expense Reimbursement Payment, in the event of termination of this 

Agreement pursuant to Section 8.1(d), Section 8.1(f), Section 8.1(g)(i) (but only with respect to 

the Bankruptcy Milestone in Section 5.1(c)(ix)) and Section 8.1(g)(iii) Sellers shall pay Buyer, in 

accordance with the terms hereof and, following its entry, the Bidding Procedures Order, the 

Termination Payment.  If payable, the Termination Payment and Expense Reimbursement 

Payment shall each be paid concurrently with the termination of this Agreement, if this 

Agreement is terminated by Seller Parent, or on the second (2nd) Business Day following the date 

of such termination, if this Agreement is terminated by Buyer.  Upon filing the Bankruptcy 

Cases, the Termination Payment and the Expense Reimbursement Payment shall constitute an 

allowed superpriority administrative claim against Sellers’ bankruptcy estates pursuant to 

sections 105(a), 363, 364, 503(b), and 507(a)(2) of the Bankruptcy Code, with priority over all 

other administrative expenses of the kind, including any claim granted pursuant to any order 

approving Sellers to enter into a post-petition financing facility or to continue to access cash 

collateral following the commencement of the Bankruptcy Cases. 

(c) In the event of termination of this Agreement pursuant to Section 8.1(e), Buyer 

shall, on the second (2nd) Business Day following the date of such termination, pay Seller Parent 
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the Reverse Termination Payment.  

ARTICLE IX 

 

MISCELLANEOUS 

Section 9.1 Non-Survival of Representation, Warranties and Covenants.  The 

respective representations, warranties and covenants of Sellers and Buyer contained in this 

Agreement and any certificate delivered pursuant hereto shall terminate at, and not survive, the 

Closing, except to the extent that any covenant, by its terms, is to be performed following the 

Closing (which covenants shall survive the Closing in accordance with their terms). 

Section 9.2 Notices.  All notices and communications hereunder shall be deemed to 

have been duly given and received (a) upon receipt, if served by personal delivery upon the Party 

for whom it is intended, (b) three Business Days after deposit in the mail, if sent by registered or 

certified mail, return receipt requested or (c) upon confirmation of receipt, if sent by email; 

provided that the notice or communication is sent to the address or email address set forth below 

(or such other address as may be designated in writing hereafter, in the same manner, by such 

Person):  

To Buyer:  

AMP Intermediate B.V.  

c/o KPS Capital Partners, LP 

485 Lexington Avenue, 31st Floor  

New York, NY 10017 

Attention:  Raquel Palmer 

  Ryan Baker   

Email:  rpalmer@kpsfund.com 

  rbaker@kpsfund.com 

 

With a copy to (which shall not constitute notice): 

Davis Polk & Wardwell LLP 

450 Lexington Avenue  

New York, New York 10017 

Attention: John D. Amorosi 

  Brian Wolfe   

Telephone: +1 (212) 450-4010 

  +1 (212) 450-4140 

Email:  john.amorosi@davispolk.com 

  brian.wolfe@davispolk.com 

To Sellers:  

Garrett Motion Inc. 

La Pièce 16 

1180 Rolle, Switzerland 

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 93 of 215



 

 71 
LONDON:638736.15 
#93414349v90 

Attention: Sean Deason 

  Jerome P. Maironi 

Email:  Sean.Deason@garrettmotion.com 

  jerome.maironi@garrettmotion.com 

With copies to (which shall not constitute notice): 

Sullivan & Cromwell LLP 

125 Broad Street 

New York, New York 10004 

United States 

Attention: Scott Miller 

  Andrew Dietderich 

Telephone: +1 (212) 558-3830 

Email:  millersc@sullcrom.com 

  dietdericha@sullcrom.com 

Sullivan & Cromwell LLP 

1 New Fetter Lane 

London EC4A 1AN 

United Kingdom 

Attention: Evan S. Simpson 

Telephone: +44 (0) 20 7959 8426 

Email:  simpsone@sullcrom.com 

Section 9.3 Amendment; Waiver.  Any provision of this Agreement may be amended 

or waived if, and only if, such amendment or waiver is in writing and signed, in the case of an 

amendment, by Buyer and Sellers, or in the case of a waiver, by the Party against whom the 

waiver is to be effective.  No failure or delay by any Party in exercising any right, power or 

privilege hereunder shall operate as a waiver thereof nor shall any single or partial exercise 

thereof preclude any other or further exercise thereof or the exercise of any other right, power or 

privilege.  The rights and remedies herein provided shall be cumulative and not exclusive of any 

rights or remedies provided by law. 

Section 9.4 No Assignment or Benefit to Third Parties.  This Agreement shall be 

binding upon and inure to the benefit of the Parties and their respective successors, legal 

representatives and permitted assigns.  Subject to the provisions of Section 2.11, no Party may 

assign any of its rights or delegate any of its obligations under this Agreement, by operation of 

Law or otherwise, without the prior written consent of the other Parties, except that (a) Buyer 

may assign any and all of its rights under this Agreement to one or more of its Affiliates (but no 

such assignment shall relieve Buyer of any of its obligations hereunder), (b) Buyer may assign 

any and all rights under this Agreement to any Debt Financing Source as collateral in connection 

with the Debt Financing, (c) after the Closing, Buyer may assign any and all of its rights under 

this Agreement to any Person (but no such assignment shall relieve Buyer of any of its 

obligations hereunder) and (d) Sellers may assign some or all of their rights or delegate some or 

all of their obligations hereunder to successor entities (including any liquidating trust) pursuant 

to the Bankruptcy Cases (but no such assignment shall relieve Sellers of any of their obligations 
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hereunder).  Any assignment not made in accordance with this Section 9.4 shall be void. Nothing 

in this Agreement, express or implied, is intended to confer upon any Person other than Buyer 

and Sellers and their respective successors, legal representatives and permitted assigns, any 

rights or remedies under or by reason of this Agreement, except for Section 6.10 (which is 

intended to be for the benefit of the Indemnitees).  

Section 9.5 Entire Agreement.  This Agreement (including all Annexes, Schedules and 

Exhibits hereto), the other Transaction Documents and the Confidentiality Agreement contain 

the entire agreement between the Parties with respect to the subject matter hereof and thereof and 

supersedes all prior agreements and understandings, oral or written, with respect to such matters.   

Section 9.6 Fulfillment of Obligations.  Any obligation of any Party to any other Party 

under this Agreement which obligation is performed, satisfied or fulfilled completely by an 

Affiliate of such Party, shall be deemed to have been performed, satisfied or fulfilled by such 

Party. 

Section 9.7 Public Disclosure.  Notwithstanding anything to the contrary contained 

herein, except as may be required to comply with the requirements of any applicable Law, an 

Order by the Bankruptcy Court or the rules and regulations of any stock exchange upon which 

the securities of one of the Parties is listed, from and after the Execution Date, no press release or 

similar public announcement or communication shall be made or caused to be made relating to 

this Agreement unless specifically approved in advance by the Parties; provided, if such an 

announcement is so required to be made, such approval of the other Party shall not be required if, 

to the extent permissible by applicable Law and practicable under the circumstances, the 

disclosing Party gives the nondisclosing Parties prior notice of, and an opportunity to seek a 

protective order or confidential treatment with respect to, or to comment on, the proposed 

disclosure.  

Section 9.8 Expenses.  Except as otherwise expressly provided in this Agreement, 

whether or not the Transaction is consummated, all costs and expenses incurred in connection 

with this Agreement and the Transaction shall be borne by the Party incurring such costs and 

expenses. 

Section 9.9 Bulk Sales.  Notwithstanding any other provisions in this Agreement, 

Buyer and the Sellers hereby waive compliance with all “bulk sales,” “bulk transfer” and similar 

Laws that may be applicable with respect to the sale and transfer of any or all of the Acquired 

Assets to Buyer. 

Section 9.10 Governing Law; Submission to Jurisdiction; Selection of Forum; Waiver 

of Trial by Jury.  EXCEPT TO THE EXTENT OF THE MANDATORY PROVISIONS OF 

THE BANKRUPTCY CODE, THIS AGREEMENT, ANY OTHER TRANSACTION 

DOCUMENT (EXCEPT TO THE EXTENT EXPRESSLY PROVIDED OTHERWISE IN 

SUCH DOCUMENT) AND ANY CLAIM OR CONTROVERSY HEREUNDER OR 

THEREUNDER, SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE 

WITH THE LAWS OF THE STATE OF NEW YORK WITHOUT REGARD TO PRINCIPLES 

OF CONFLICTS OF LAW.  Each Party agrees that it shall bring any action or proceeding in 

respect of any claim arising out of or related to this Agreement or the Transaction exclusively in 
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the Bankruptcy Court, provided, however, that, if the Bankruptcy Cases have not yet been 

commenced, the Bankruptcy Cases are closed pursuant to section 350 of the Bankruptcy Code or 

the Bankruptcy Court does not have subject-matter jurisdiction over such action, each of the 

Parties irrevocably agrees that it shall bring any action or proceeding in respect of any claim 

arising out of or related to this Agreement or the Transaction exclusively in the United States 

District Court for the Southern District of New York or any New York State court, in each case 

sitting in the City and County of New York (the Bankruptcy Court or such other court, as 

applicable, the “Chosen Courts”), and solely in connection with claims arising out of or related 

to this Agreement or the Transaction (i) irrevocably submits to the exclusive jurisdiction of the 

Chosen Courts, (ii) waives any objection to laying venue in any such action or proceeding in the 

Chosen Courts, (iii) waives any objection that the Chosen Courts are an inconvenient forum or 

do not have jurisdiction over any Party and (iv) agrees that service of process upon such Party in 

any such action or proceeding shall be effective if notice is given in accordance with Section 9.2.  

Each Party irrevocably waives any and all right to trial by jury in any legal proceeding arising 

out of or relating to this Agreement or the Transaction. 

Section 9.11 Counterparts.  This Agreement may be executed in one or more 

counterparts, each of which shall be deemed an original, and all of which shall constitute one and 

the same Agreement. 

Section 9.12 Headings.  The heading references herein and the table of contents hereof 

are for convenience purposes only, and shall not be deemed to limit or affect any of the 

provisions hereof. 

Section 9.13 Severability.  The provisions of this Agreement shall be deemed severable 

and the invalidity or unenforceability of any provision shall not affect the validity or 

enforceability of the other provisions hereof.  If any provision of this Agreement, or the 

application thereof to any Person or any circumstance, is invalid or unenforceable, (a) a suitable 

and equitable provision shall be substituted therefor in order to carry out, so far as may be valid 

and enforceable, the intent and purpose of such invalid or unenforceable provision and (b) the 

remainder of this Agreement and the application of such provision to other Persons or 

circumstances shall not be affected by such invalidity or unenforceability, nor shall such 

invalidity or unenforceability affect the validity or enforceability of such provision, or the 

application thereof, in any other jurisdiction. 

Section 9.14 Specific Performance.   

(a) The Parties hereto agree that irreparable damage would occur if any provision of 

this Agreement were not performed in accordance with its specific terms or were otherwise 

breached.  Accordingly, subject to Section 9.14(b), the Parties shall be entitled to specific 

performance of the terms of this Agreement, including an injunction or injunctions to prevent 

breaches of this Agreement or to enforce specifically the performance of the terms and 

provisions hereof (including the Parties’ obligation to consummate the Transaction), in addition 

to any other remedy to which they are entitled at law or in equity; provided that, for the 

avoidance of doubt, in no event shall Sellers or any of their respective Affiliates be entitled to, or 

permitted to seek, specific performance in respect of any Debt Financing Sources; provided, 

further, that this sentence shall not limit Sellers’ rights to enforce Buyer’s obligations under this 
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Agreement (including Section 6.12) in accordance with the terms hereof. Each of the Parties 

hereby further waives (a) any defense in any action for specific performance that a remedy at law 

would be adequate and (b) any requirement under any law to post security or a bond as a 

prerequisite to obtaining equitable relief. 

(b) Notwithstanding anything in this Agreement to the contrary, it is acknowledged 

and agreed that Sellers shall be entitled to specific performance of Buyer’s obligations to cause 

the Equity Financing to be funded pursuant to the Equity Commitment Letter and to consummate 

the Closing only in the event that each of the following conditions has been satisfied: (i) all of 

the conditions set forth in Section 7.1 and Section 7.2 have been satisfied or waived (in each 

case, other than those conditions contemplated to be satisfied at the Closing itself, which 

conditions would be satisfied at the Closing) at the time when the Closing is required to have 

occurred pursuant to Section 2.6, (ii) the proceeds of the Debt Financing have been funded (or 

the Debt Financing will be funded at the Closing if the Equity Financing is funded at the 

Closing), (iii) Sellers have irrevocably confirmed in a written notice delivered to Buyer that 

Sellers are ready, willing and able for the Closing to occur and to consummate the Transaction 

and (iv) Buyer does not consummate the Closing on the date the Closing is required to have 

occurred pursuant to Section 2.6. 

Section 9.15 Limitation on Liability.  

(a) The Parties acknowledge and agree that Seller Parent’s entitlement to the 

Reverse Termination Payment under Section 8.2(c) will constitute liquidated damages (and not a 

penalty) and, other than its rights to specific performance under Section 9.14, the Reverse 

Termination Payment shall be the sole and exclusive remedy available to Sellers and any other 

Person against Buyer, any Debt Financing Sources Related Parties or other Financing Source or 

any of their respective Affiliates and any of their respective former, current and future direct or 

indirect equity holders, controlling persons, stockholders, agent, members, managers, general or 

limited partners, assignees or representatives (collectively, the “Buyer Related Parties”) in 

connection with this Agreement or the Transaction (including as a result of the failure to 

consummate the Closing or for a breach or failure to perform hereunder or otherwise) and none 

of Buyer or any of the other Buyer Related Parties shall have any further Liability relating to or 

arising out of this Agreement or the Transaction. The Parties acknowledge and agree that the 

maximum aggregate liability of Buyer and the other Buyer Related Parties shall be an amount 

equal to the Reverse Termination Payment. For the avoidance of doubt, (i) under no 

circumstances shall Sellers or any of their respective Affiliates be entitled to monetary damages 

other than payment of the Reverse Termination Payment, (ii) while Sellers may pursue both a 

grant of specific performance in accordance with this Agreement and the payment of the Reverse 

Termination Payment pursuant to Section 8.2(c), under no circumstance shall Sellers or any of 

their respective Affiliates be permitted or entitled to receive both a grant of specific performance 

and any monetary damages, including a payment of all or any portion of the Reverse 

Termination Payment, and (iii) under no circumstances shall Sellers or any of their respective 

Affiliates be entitled to collect the Reverse Termination Payment on more than one occasion (or, 

after the receipt thereof, any further funds or amounts).  

(b) The Parties acknowledge and agree that Buyer’s entitlement to the 

Expense Reimbursement Payment and the Termination Payment under Section 8.2(b) will 
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constitute liquidated damages (and not a penalty), and, other than its rights to specific 

performance under Section 9.14, the Expense Reimbursement Payment and the Termination 

Payment shall be the sole and exclusive remedy available to Buyer and any other Person against 

Seller Parent, Sellers, or any of their respective Affiliates and any of their respective former, 

current and future direct or indirect equity holders, controlling persons, stockholders, agent, 

members, managers, general or limited partners, assignees or representatives (collectively, the 

“Seller Related Parties”) in connection with this Agreement or the Transaction (including as a 

result of the failure to consummate the Closing or for a breach or failure to perform hereunder or 

otherwise) and none of the Seller Related Parties shall have any further Liability relating to or 

arising out of this Agreement or the Transaction.  The Parties acknowledge and agree that the 

maximum aggregate liability of the Seller Related Parties shall be an amount equal to the sum of 

the Expense Reimbursement Payment and the Termination Payment.  For the avoidance of 

doubt, (i) under no circumstances shall Buyer or any of its respective Affiliates be entitled to 

monetary damages other than payment of the Expense Reimbursement Payment and the 

Termination Payment, (ii) while Buyers may pursue both a grant of specific performance in 

accordance with this Agreement and the payment of the Expense Reimbursement Payment and 

the Termination Payment pursuant to Section 8.2(b), under no circumstance shall Buyer or any 

of its respective Affiliates be permitted or entitled to receive both a grant of specific performance 

and any monetary damages, including a payment of all or any portion of the Expense 

Reimbursement Payment and Termination Payment, and (iii) under no circumstances shall 

Sellers or any of their respective Affiliates be entitled to collect the Expense Reimbursement 

Payment or the Termination Payment on more than one occasion (or, after the receipt of both the 

Expense Reimbursement Payment and the Termination Payment, as applicable, any further funds 

or amounts). 

Section 9.16 Currency.  Unless otherwise specified in this Agreement, all references to 

currency and monetary values set forth herein shall mean U.S. Dollars and all payments 

hereunder shall be made in U.S. Dollars.  The parties agree that to the extent this Agreement 

provides for any valuation, measurement or test as of a given date based on an amount specified 

in U.S. Dollars and the subjects of such valuation, measurement or test are comprised of items or 

matters that are, in whole or in part, denominated other than in U.S. Dollars, such non-U.S. 

Dollar amounts shall be converted into U.S. Dollars using an exchange rate that will be the spot 

rate as of that Business Day as calculated by WM/Reuters at 8:00 AM Eastern Standard Time 

(provided that, if the relevant date is not a Business Day, then such rate shall be computed as of 

the prior Business Day). 

Section 9.17 Release. Effective as of the Closing, each of the Sellers, on behalf of itself 

and its Affiliates, successors and assigns, (collectively, the “Releasing Parties”), forever waives, 

releases, remises and discharges Buyer, and each of its predecessors, successors and Affiliates 

(including the Acquired Subsidiaries) and, in their capacities as such, the stockholders, directors, 

officers, employees, consultants, attorneys, agents, assigns and employee benefit plans of the 

foregoing from any claim or Liability that such Releasing Parties may currently have, or may 

have in the future, arising prior to, on or after the Closing Date (so long as the events giving rise 

to such claim or Liability occurred on or prior to the Closing), except for the Sellers’ rights under 

the terms of this Agreement. Each Seller, on behalf of itself and its respective other Releasing 

Parties, (i) represents and warrants that it has not assigned or transferred or purported to assign or 

transfer to any Person all or any part of, or any interest in, any Litigation, or Liability of any 
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nature, character or description whatsoever, which is or which purports to be released or 

discharged by this Section 9.17 (collectively, the “Released Claims”) and (ii) acknowledges that 

the Releasing Parties may hereafter discover facts other than or different from those that it knows 

or believes to be true with respect to the subject matter of the Released Claims, but it hereby 

expressly agrees that, on and as of the Closing, Sellers and their respective other Releasing 

Parties shall have waived and fully, finally and forever settled and released any known or 

unknown, suspected or unsuspected, asserted or unasserted, contingent or noncontingent claim 

with respect to the Released Claims, whether or not concealed or hidden, without regard to the 

subsequent discovery or existence of such different or additional facts. 

Section 9.18 Debt Financing Sources. Notwithstanding anything in this Agreement to 

the contrary, each Seller, on behalf of itself and its Subsidiaries, hereby: (i) agrees that any 

action, whether in law or in equity, whether in contract or in tort or otherwise, involving any 

Debt Financing Source, arising out of or relating to, this Agreement, the Debt Financing or any 

of the agreements entered into in connection with the Debt Financing or any of the transactions 

contemplated hereby or thereby or the performance of any services thereunder shall be subject to 

the exclusive jurisdiction of any federal or state court in the Borough of Manhattan, New York, 

New York, so long as such forum is and remains available, and any appellate court thereof, and 

each party hereto irrevocably submits itself and its property with respect to any such action to the 

exclusive jurisdiction of such court, and such action shall be governed by the laws of the State of 

New York (without giving effect to any conflicts of law principles that would result in the 

application of the laws of another jurisdiction), (ii) agrees not to bring or support any action of 

any kind or description, whether in law or in equity, whether in contract or in tort or otherwise, 

against any Debt Financing Source in any way arising out of or relating to, this Agreement, the 

Debt Financing or any of the transactions contemplated hereby or thereby or the performance of 

any services thereunder in any forum other than any federal or state court in the Borough of 

Manhattan, New York, New York, (iii) agrees that service of process upon each Seller or its 

Subsidiaries in any such action or proceeding shall be effective if notice is given in accordance 

with Section 9.2, (iv) irrevocably waives, to the fullest extent that it may effectively do so, the 

defense of an inconvenient forum to the maintenance of such action in any such court, (v) 

knowingly, intentionally and voluntarily waives to the fullest extent permitted by applicable Law 

all rights of trial by jury in any action brought against the Debt Financing Sources in any way 

arising out of or relating to, this Agreement, the Debt Financing or any of the transactions 

contemplated hereby or thereby or the performance of any services thereunder, (vi) agrees that 

no Debt Financing Source shall be subject to any special, consequential, punitive or indirect 

damages or damages of a tortious nature, (vii) agrees that no Debt Financing Source will have 

any liability to any Seller or any of its Subsidiaries in connection with this Agreement, the Debt 

Financing or any of the transactions contemplated hereby or thereby or the performance of any 

services thereunder, whether in law or in equity, whether in contract or in tort or otherwise 

(provided that, notwithstanding the foregoing, nothing herein shall affect the rights of Buyer 

against the Debt Financing Sources with respect to the Debt Financing or any of the transactions 

contemplated hereby or any services thereunder), and (viii) agrees that the Debt Financing 

Sources are express third party beneficiaries of, and may enforce, the provisions in Section 8.2 

(Effect of Termination), Section 9.3 (Amendment; Waiver), Section 9.10 (Governing Law; 

Submission to Jurisdiction; Selection of Forum; Waiver of Trial by Jury), Section 9.14 (Specific 

Performance) or this Section 9.18 that in each case reflect the foregoing agreements set forth in 

this Section 9.18 (or any other provision of this Agreement to the extent modification, 
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amendment or waiver of such provision would modify the substance of the foregoing as it 

applies to any Debt Financing Source or Debt Financing), and such provisions and the 

definitions of “Debt Financing Sources” and “Debt Financing Sources Related Parties” (and any 

other provision of this Agreement to the extent an amendment, supplement, waiver or other 

modification of such provision would modify the substance of such Sections) shall not be 

amended in any way materially adverse to the Debt Financing Sources without the prior written 

consent of the Debt Financing Sources. For purposes of this Section 9.18 (other than with respect 

to the parties that have a consent right over adverse amendments, supplements, waivers, or other 

modifications to this Agreement), “Debt Financing Sources” includes all Debt Financing Sources 

Related Parties. 

[Signature Pages Follow] 
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AMP INTERMEDIATE B. V. 

By:_ �_ ..... _Y _ __ _ 
Name: Florian Kiippers 

Title: Managing Director 

[Signature Page to Share and Asset Purchase Agreement] 
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[Signature Page to Share and Asset Purchase Agreement]

AMP U.S. HOLDINGS, LLC

By: 
Name: Raquel Palmer 
Title:
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Annex A 

Definitions 

 

“503(b) Expenses” has the meaning set forth in Section 2.9(f).  

“Accounting Principles” means U.S. GAAP, including, to the extent consistent 

with U.S. GAAP, the principles, policies, procedures, categorizations, definitions, methods, 

practices, judgments, classifications, estimation methodologies and techniques as consistently 

applied in the audited financial statements containing the Most Recent Audited Balance Sheet. 

“Acquired Accounts Receivable” means all trade and non-trade accounts and 

notes receivable and other miscellaneous receivables of the Business. 

“Acquired Assets” has the meaning set forth in Annex C. 

“Acquired Assets Purchase Price” has the meaning set forth in Section 2.5(a).  

“Acquired Benefit Plans” means all Benefit Plans other than any Benefit Plan 

providing for equity or equity-based awards.  

“Acquired Books and Records” means all books, ledgers, files, reports, plans, 

records, manuals and other materials (in any form or medium) of, or maintained for, the 

Business, but excluding any such items to the extent an Excluded Asset. 

“Acquired Contracts” means all Contracts (other than this Agreement and any 

Acquired Lease) to which Sellers or any of their respective Subsidiaries (including the Acquired 

Subsidiaries) are a party, that are not Rejected Debtor Contracts or otherwise an Excluded Asset.  

“Acquired Equity” means (i) all Equity Securities in the Acquired Subsidiaries 

and (ii) any Equity Securities (or equivalent thereof) in any other Person, in the case of this 

clause (ii), directly held by the Acquired Subsidiaries.  

“Acquired Fixtures and Equipment” means all furniture, furnishings, vehicles, 

equipment, computers, tools and other tangible personal property (other than inventory), 

wherever located, including any of the foregoing purchased subject to any conditional sales or 

title retention agreement in favor of any other Person. 

“Acquired Intellectual Property” means all the Intellectual Property that is 

owned, or purported to be owned, by Sellers or any of their respective Affiliates. For the 

avoidance of doubt, the Acquired Intellectual Property includes any ownership of or rights in 

such Intellectual Property in the foregoing that was transferred to Sellers or any of their 

respective Affiliates in connection with the transaction that was the subject of the SDA. 

“Acquired Inventory” means all inventory, wherever located, including 

packaging, supplies, tooling, parts, work-in-process and all finished goods whether held at any 

location or facility of Sellers or any of their respective Affiliates or in transit to Sellers or any of 

their respective Affiliates. 
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“Acquired IT Assets” means all the IT Assets that are owned, or purported to be 

owned, by Sellers or any of their respective Affiliates. 

“Acquired Leased Real Property” means all real property (including all land, 

together with all buildings, structures, improvements and fixtures located thereon) and rights and 

interests in real property that is the subject of the Acquired Leases. 

“Acquired Leases” means those leases, subleases and licenses governing real 

property owned by Persons other than Sellers or any of their respective Affiliates and which are 

not Rejected Debtor Contracts. 

 “Acquired Owned Real Property” means any real property (including all land, 

together with all buildings, structures, improvements, fixtures or appurtenances located thereon) 

and all easements and other rights and interests in real property owned by Sellers or any of their 

respective Affiliates. 

“Acquired Shares” has the meaning set forth in the Recitals.  

“Acquired Subsidiaries” has the meaning set forth in the Recitals. 

“Acquired Subsidiary Plan” means any Benefit Plan that is sponsored, 

maintained or entered into by any Acquired Subsidiary. 

“Acquired Subsidiary Tax Returns” have the meaning set forth in 

Section 6.4(a). 

“Additional Assumed Contract” has the meaning set forth in Section 2.9(d). 

“Additional Assumed Contracts Schedule” has the meaning set forth in 

Section 2.9(d). 

“Adjustment Escrow Account” has the meaning set forth in Section 2.7(a)(i)(A). 

“Adjustment Escrow Amount” means an amount equal to fifty million Dollars 

($50,000,000). 

“Adjustment Time” means 11:59 p.m. CET on the calendar day prior to the date 

at which the Closing occurs. 

“Affiliate” means, with respect to any Person, any Person directly or indirectly 

controlling, controlled by, or under common control with, such other Person as of the date on 

which, or at any time during the period for which, the determination of affiliation is being made.  

For purposes of this definition, the term “control” (including the correlative meanings of the 

terms “controlled by” and “under common control with”), as used with respect to any Person, 

means the possession, directly or indirectly, of the power to direct or cause the direction of the 

management policies of such Person, whether through the ownership of voting securities or by 

contract or otherwise. Affiliates of Buyer will exclude portfolio companies of funds managed, 

controlled, advised or subadvised by either Buyer or its Affiliates. Until the consummation of the 
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Closing, the Acquired Subsidiaries shall be deemed to be Affiliates of each of the Sellers. For the 

avoidance of doubt, neither the Joint Ventures nor their Subsidiaries shall be considered 

“Affiliates” of Sellers or any Acquired Subsidiary. 

“Agent” means, as applicable, the administrative agent or trustee for the 

Prepetition Credit Facility, the Prepetition Notes and the Debtor-in-Possession Facility. 

“Agreement” has the meaning set forth in the Preamble. 

“Allocation Schedule” has the meaning set forth in Section 2.12(a). 

“Alternative Financing” has the meaning set forth in Section 6.12(e). 

“Alternative Financing Commitment Letter” has the meaning set forth in 

Section 6.12(e). 

“Alternative Transaction” has the meaning set forth in Section 5.3(a). 

“Anti-Corruption Law” means the U.S. Foreign Corrupt Practices Act of 1977, 

as amended, the United Kingdom Bribery Act 2010, or any other applicable Law related to 

bribery or corruption.  

“Applicable Group” has the meaning set forth in Section 3.9(f). 

“Applicable Tax Returns” means any affiliated, combined, consolidated, unitary 

or similar Tax Returns for any taxable period, that include U.S. Topco and with respect to which 

Buyer or any of its Affiliates (including U.S. Topco LLC after the Closing) may have liability 

under Treasury Regulations Sections 301.7701-2(c)(2)(iii) or 1.1502-6 or any similar provisions 

of federal, state, local or non-U.S. Law. 

“Asset Allocation Statement” has the meaning set forth in Section 2.12 (b). 

“Assumed Liabilities” has the meaning set forth in Annex E. 

“Auction” has the meaning set forth in Section 5.1(a).  

“Audited Balance Sheet Date” means the date of the Most Recent Audited 

Balance Sheet. 

“Avoidance Actions” means any and all causes of action to avoid a transfer of 

property or an obligation incurred by any of Seller arising under Sections 542, 544, 545, and 547 

through and including 553 of the Bankruptcy Code or any other federal, state, or foreign law 

pertaining to actual or constructive fraudulent transfer, fraudulent conveyance, or voidable 

transactions. 

“Back-up Termination Date” means the earliest to occur of (a) February 15, 

2021, (b) the consummation of an Alternative Transaction, (c) the date on which the conditions 

to Closing set forth in Section 7.1(a) and Section 7.1(b) have been satisfied or waived and (d) 
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Buyer’s receipt of notice from Seller Parent of the release by Sellers of Buyer’s obligations 

under Section 5.3(c).  

“Bankruptcy Cases” has the meaning set forth in the Recitals. 

“Bankruptcy Code” has the meaning set forth in the Recitals. 

“Bankruptcy Court” has the meaning set forth in the Recitals. 

“Bankruptcy Court Milestones” has the meaning set forth in Section 5.1(c). 

“Benefit Plans” means all benefit and compensation plans, contracts, policies or 

arrangements, including any trust instruments and insurance contracts forming a part thereof, any 

“employee benefit plans” within the meaning of Section 3(3) of ERISA, any deferred 

compensation, stock option, stock purchase, stock appreciation rights, stock- or equity-based 

incentive, bonus, workers’ compensation, post-employment or retirement benefits, disability, 

health and welfare, profit sharing, vacation and severance plans and all Labor Contracts, 

employment, severance, retention, transaction bonus, and change in control agreements, 

arrangements, programs and policies, and all amendments thereto, in each case whether or not 

written (x) which are sponsored or maintained by, administered, contributed to or required to be 

contributed to, by Sellers or, any of the Acquired Subsidiaries or any of their Affiliates for the 

current or future benefit of any current or former Employee, or (y) for which Sellers or any of 

their Subsidiaries has any direct or indirect liability, in each case, excluding any Non-U.S. 

Benefit Plans sponsored or administered by a Government Entity and employment contracts as 

required by the Laws of any applicable local jurisdiction outside of the United States. 

“Bidding Procedures Order” means the order to be entered by the Bankruptcy 

Court governing the bidding procedures for the Auction and such other matters set forth therein 

in the form attached as Exhibit 1 (or with such changes as are acceptable to Buyer).  

“Bill of Sale” means the bill of sale and assignment and assumption agreement in 

all material respects in the form attached hereto as Exhibit 5. 

“Brazil Tax Assessment” means any amounts payable by Garrett Motion 

Indústria Automotiva Brasil Ltda. as a result of assessments by the Delegacia da Receita Federal 

em Guarulhos/SP (DRF/Guarulhos) in relation to its Tax filings for fiscal years 2017-2020, 

including any related interest and penalties. 

“Brazilian Tax Exposure” means (A) the amount of any Liability for Taxes in 

respect of the Brazil Tax Assessment, if such Liability has been finally determined pursuant to a 

binding agreement with the Brazilian tax authorities or pursuant to an order of a Brazilian court, 

in each case, that is final and unappealable by the Brazilian tax authorities prior to the 

Adjustment Time (a “Final Resolution”), or (B) if no Final Resolution has been reached prior to 

the Adjustment Time, an amount equal to (i) BRL 69,012,271.02 (representing the assessed 

amount of the Brazilian Tax Assessment), plus (ii) BRL 51,759,203.27 (representing the penalty 

on the amount described in the preceding clause (i)), plus (iii) any interest on the amounts 

described in the preceding clauses (i) and (ii) (calculated in accordance with applicable law as of 

the Adjustment Time) and minus (iv) the amount of any judicial deposits posted by the Acquired 
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Subsidiaries in connection with the Brazil Tax Assessment as of the Adjustment Time (“Brazil 

Deposits”). For the avoidance of doubt, nothing in this Agreement shall constitute an admission, 

on the part of Sellers or any Acquired Subsidiary, of liability to any third party with respect to 

the Brazil Tax Assessment.  

“Business” has the meaning set forth in the Recitals. 

“Business Day” means any day other than a Saturday, a Sunday or a day on 

which banks in New York City or Rolle, Switzerland are authorized or obligated by Law or 

executive order to close.  

“Business Employees” means all Employees on the Closing Date, including 

Employees on vacation or on an approved leave of absence from work.  For the avoidance of 

doubt, all Business Employees will be employed by an Acquired Subsidiary as of the Closing. 

“Business Employees’ Records” means all personnel files related to the Business 

Employees; provided that Business Employees’ Records shall not include any files the transfer 

of which would be prohibited by Law. 

“Business Products” has the meaning set forth in Section 3.18(a). 

“Buyer” has the meaning set forth in the Preamble. 

“Buyer Plans” means the employee benefit plans, agreements, programs, policies 

and arrangements of Buyer. 

“Buyer Related Parties” has the meaning set forth in Section 9.15(a).  

“Cash” means cash and cash equivalents (including the fair market value of 

marketable securities that are readily convertible to cash, but only to the extent classified as cash 

equivalents in the Accounting Principles and defined in accordance with U.S. GAAP), but 

excluding (a) restricted cash as defined in accordance with U.S. GAAP, security deposits, bond 

guarantees, amounts held as collateral (including in respect of outstanding letters of credit), cash 

and cash equivalents held in escrow or on behalf of third parties (including any Cash Collateral) 

and any Brazil Deposits, (b) amounts recovered or recoverable in connection with Insurance 

Policies and (c) any amounts required to cover uncleared checks or drafts issued by any of the 

Acquired Subsidiaries (and cash will be reduced by any cash or book overdrafts by any of the 

Acquired Subsidiaries). 

“Cash Collateral” means, as of the Closing Date, any cash and cash equivalents 

of the Acquired Subsidiaries held as security deposits, bond guarantees or other amounts held as 

collateral by any Person in respect of Credit Support issued by such Person, in each case (i) 

arising on or after September 10, 2020 and (ii) identified in the Seller Estimate.  

“Cash Collateral Order” means the order or orders of the Bankruptcy Court in 

form reasonably acceptable to Buyer (a) authorizing Debtors to use the cash collateral of the 

prepetition lenders and (b) providing the prepetition lenders with adequate protection. 
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“Change of Control Payments” means (i) any change in control, transaction, 

retention or similar bonus or other payment or form of compensation (including any equity 

award or equity-linked award) that is created, increased, accelerated or accrued or becomes 

payable by Buyer or any Acquired Subsidiary to any current or former Employee and including 

any payroll Taxes payable by Buyer or such Acquired Subsidiary with respect thereto and related 

gross-up payments, in each case, which becomes vested or payable solely as a result of  the 

execution and delivery of this Agreement or the consummation of the Transaction and (ii) any 

change in control, transaction, retention or similar bonus, or any severance or other payment, 

benefit or form of compensation that is created, increased, accelerated or accrued or that 

becomes vested or payable by Buyer or any Acquired Subsidiary to any current or former 

Employee, and including any payroll Taxes payable by Buyer or such Acquired Subsidiary with 

respect thereto and related gross-up payments, either alone or together with any other event in 

connection with the execution and delivery of this Agreement or the consummation of the 

Transaction that is not set forth on Schedule 3.10(a) of the Seller Disclosure Schedules. For the 

avoidance of doubt, Change of Control Payments shall not include (i) any Continuity Award 

listed under Item 149 of Schedule 3.10(a), (ii) severance payable or provided in respect of 

Qualifying Good Reason Terminations and (iii) any severance payments or benefits pursuant to 

the plans or agreements set forth on the section of the Seller Disclosure Schedules titled “Change 

of Control Payments Definition”. 

“Chosen Courts” has the meaning set forth in Section 9.10. 

“Closing” means the closing of the share and asset sale that is the subject of this 

Agreement. 

“Closing Assumed Contract” means, collectively, each executory Acquired 

Contract and Acquired Lease to which Sellers or Debtor Acquired Subsidiaries are party; for the 

avoidance of doubt, the “Closing Assumed Contracts” include each Additional Assumed 

Contract. 

“Closing Date” has the meaning set forth in Section 2.6. 

“Closing Date Cash” means the Cash of the Acquired Subsidiaries or otherwise 

included in the Acquired Assets (in each case, other than any Cash attributable to the Joint 

Ventures or their Subsidiaries) as of the Adjustment Time.  

“Closing Date Indebtedness” means the Indebtedness of the Acquired 

Subsidiaries or otherwise included in the Assumed Liabilities (in each case, other than any 

Indebtedness attributable to the Joint Ventures or their Subsidiaries) as of the Adjustment Time.  

“Closing Purchase Price” means the Purchase Price as finally determined in 

accordance with Section 2.13.  

“Code” means the Internal Revenue Code of 1986, as amended. 

“Commitment Letters” means the Debt Commitment Letter and the Equity 

Commitment Letter. 
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“Compliant” means, with respect to any Required Information, that (i) such 

Required Information does not contain any untrue statement of a material fact or omit to state 

any material fact regarding the Business or the Acquired Subsidiaries necessary in order to make 

such Required Information not misleading under the circumstances, (ii) no independent auditor 

has withdrawn, or has not advised the Sellers or any of their respective Subsidiaries in writing 

that they intend to withdraw, its audit opinion with respect to any financial statements contained 

in the Required Information, (iii) no Seller has stated its intent to, or determined that it must, 

restate any historical financial information included in the Required Information, (iv) is, and 

remains throughout the Marketing Period, compliant in all material respects with all applicable 

requirements of Regulation S-X under the Securities Act (including, in respect of Interim 

Financials, such financials have been reviewed by the applicable independent auditors pursuant 

to Auditing Standard No. 7225) and in a form customarily included in private placements under 

Rule 144A of the Securities Act, in each case, assuming such Required Information is intended 

to be used for an offering of securities pursuant to Rule 144A of the Securities Act in connection 

with the Debt Financing, and (v) contains financial information on the first day of the Marketing 

Period that would not be required to be updated under Rule 3-12 of Regulation S-X in order to be 

current on any day of the Marketing Period to permit a registration statement on Form S-1 by a 

non-reporting issuer using such financial statements to be declared effective by the SEC and is 

sufficiently correct to permit the applicable independent accountants to issue comfort letters to 

the Debt Financing Sources Related Parties (including underwriters, placement agents or initial 

purchasers), including as to customary negative assurances and change period, in order to 

consummate any offering of debt securities on the last day of the Marketing Period. 

“Confidentiality Agreement” means the confidentiality agreement between 

Seller Parent and Buyer, dated April 13, 2020.  

“Confirmation Order” means an order of the Bankruptcy Court in form and 

substance acceptable to Buyer (i) confirming the Plan, (ii) approving this Agreement and the 

Transaction, (iii) approving and authorizing Sellers to consummate the Transaction, (iv) 

providing for a sale free and clear of all Encumbrances (other than, (a) solely in the case of 

Acquired Assets that are not Acquired Equity, Permitted Encumbrances, and (b) solely in the 

case of Acquired Equity, transfer restrictions of general application imposed by securities Laws) 

to the maximum extent permitted by the Bankruptcy Code, (v) releasing, terminating and 

discharging all Liabilities under the Honeywell Agreements that are incurred or guaranteed by 

any of the Acquired Subsidiaries (or for which Buyer or any of its Subsidiaries would have any 

Liability after the Closing), (vi) releasing, terminating and discharging all obligations under and 

guarantees and security interests or other Encumbrances granted in favor of, or otherwise 

providing credit support for or securing, the Prepetition Credit Agreement, the Prepetition Notes 

and/or any “debtor-in-possession” financing (including the Debtor-in-Possession Facility) 

(and/or any other Liabilities in respect of any of the foregoing) and (vii) including the terms 

required by this Agreement (including Section 2.9 and Section 5.2). 

“Contract” means any written or oral contract, agreement, lease, sublease, bond, 

debenture, note, mortgage, indenture, guarantee, instrument, obligation, purchase or sale order, 

arrangement, commitment or license, including any amendments thereto, but excluding any 

Benefit Plan or Labor Contract. 
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“Controlled Group Liability” has the meaning set forth in Section 3.10(c). 

“Covered Employee” means an Employee set forth on the section of the Seller 

Disclosure Schedules titled “Definition of Covered Employees.” 

“Covered Representations” has the meaning set forth in Section 4.11(a).  

“COVID-19 Measures” means any quarantine, shelter in place, stay at home, 

workforce reduction, social distancing, shut down, closure, sequester or similar restrictions 

imposed by any Law in connection with or in response to COVID-19. 

“Credit Support” means any instruments of guaranty, letters of credit or other 

similar financial support which have been provided by any Person to any banks, customers, 

suppliers or other commercial counterparties in connection with the conduct of the Business, the 

Acquired Subsidiaries or the Acquired Assets. 

“Cure Costs” means all monetary amounts that must be paid and obligations that 

otherwise must be satisfied under sections 365(b)(1)(A) and (B) of the Bankruptcy Code in 

connection with the assumption of any Closing Assumed Contract. 

“Current Assets” means, with respect to the Acquired Subsidiaries (other than 

under the Rejected Debtor Contracts) or as otherwise included in the Acquired Assets (in each 

case, other than Current Assets attributable to the Joint Ventures or their Subsidiaries), all current 

assets set forth on Annex I hereof, as determined in accordance with the Accounting Principles; 

provided that, (i) if any assets meet the definition of both Cash and Current Assets, such assets 

shall be included in Cash for the purposes of determining the Purchase Price, (ii) Current Assets 

shall be deemed to include an amount equal to the net accounts receivable factoring amounts 

outstanding (excluding, for the avoidance of doubt, any Discounted Promissory Notes) and (iii) 

Current Assets shall not include amounts expressly excluded from the definition of Cash. 

“Current Liabilities” means, with respect to the Acquired Subsidiaries (other 

than under the Rejected Debtor Contracts for which Buyer and its Subsidiaries will not have 

Liability after the Closing) or as otherwise included in the Assumed Liabilities (in each case, 

other than Current Liabilities attributable to the Joint Ventures or their Subsidiaries), all current 

liabilities set forth on Annex I hereof, as determined in accordance with the Accounting 

Principles; provided that, if any liabilities meet the definition of both Indebtedness and Current 

Liabilities, such liabilities shall be included in Indebtedness for purposes of determining the 

Purchase Price. 

“Debt Commitment Letter” has the meaning set forth in Section 4.8(a). 

“Debt Financing” has the meaning set forth in Section 4.8(a). 

“Debt Financing Sources” means the entities that have committed to provide or 

otherwise entered into agreements in connection with the Debt Financing, including the parties to 

the Debt Financing Commitment Letters (including any Alternative Financing Commitment 

Letters) and any joinder agreements or credit agreements (or similar definitive financing 
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documents) relating thereto in each case in their capacity as providers of debt financing at the 

Closing. 

“Debt Financing Sources Related Parties” means the Debt Financing Sources, 

the respective Affiliates of each of the foregoing and the respective officers, directors, 

employees, controlling Persons, agents, advisors and the other Representatives and successors of 

each of the foregoing. 

“Debtor Acquired Subsidiaries” has the meaning set forth in Section 2.9(a). 

“Debtor-in-Possession Facility” means the Senior Secured Super-Priority 

Debtor-in-Possession Credit Agreement, by and among Seller Parent, Citibank, N.A., as 

administrative agent, and the lenders party thereto, contemplated by the RSA.  

“Debtors” has the meaning set forth in the Recitals. 

“Designated Officer Severance Plan” means the Garrett Motion Inc. Severance 

Plan for Designated Officers.  

“Designation Deadline” has the meaning set forth in Section 2.9(d). 

“Director” means a director or manager of a Seller or any of Subsidiary of a 

Seller. 

“Disclosure Statement” means the disclosure statement relating to the Plan in 

form and substance acceptable to Buyer. 

“Disclosure Statement Order” means an order entered by the Bankruptcy Court 

approving the Disclosure Statement and solicitation procedures in connection therewith that are 

consistent with the Bankruptcy Court Milestones and in form and substance acceptable to Buyer. 

“Discounted Promissory Notes” means any unmatured promissory notes 

discounted by the Acquired Subsidiaries organized under the laws of the People’s Republic of 

China. 

“Dispute Notice” has the meaning set forth in Section 2.13(b). 

“Disputed Items” has the meaning set forth in Section 2.13(b). 

“Employees” means all employees of the Business as of any relevant time, 

including full-time and part-time employees and those who are on an approved leave of absence. 

“Encumbrance” means any lien, pledge, charge, claim, encumbrance, license, 

security interest, option, mortgage, easement, or other restriction or adverse claim of any kind. 

“Enforceability Exceptions” has the meaning set forth in Section 3.6. 

“Environmental Law” means any Law (including but not limited to the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980) and any 
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Governmental Authorization relating to (x) the protection of the environment or human health 

and safety (including air, surface water, groundwater, drinking water supply, and surface or 

subsurface land or structures), (y) the exposure to, or the use, storage, recycling, treatment, 

generation, transportation, processing, handling, labeling, management, release or disposal of, 

any Hazardous Substance or waste material or (z) noise, odor or electromagnetic emissions.   

“Equity Commitment Letter” has the meaning set forth in Section 4.8(a). 

“Equity Financing” has the meaning set forth in Section 4.8(a). 

“Equity Financing Source” has the meaning set forth in Section 4.8(a). 

“Equity Securities” means (a) capital stock or other equity interests in the 

Acquired Subsidiaries, (b) preemptive or other outstanding rights, options, warrants, conversion 

rights, stock appreciation rights, restricted stock, performance stock, phantom stock, redemption 

rights, rights of first refusal, repurchase rights, agreements, arrangements or commitments of any 

character under which the Acquired Subsidiaries are or may become obligated to issue, deliver, 

offer or sell, or giving any Person a right to subscribe for or acquire, or in any way dispose of, 

any shares of the capital stock or other equity interests or (c) any securities or obligations 

exercisable or exchangeable for or convertible into any shares of any of the foregoing, and no 

securities or obligations evidencing such rights are authorized, issued or outstanding.  

“ERISA” means the Employee Retirement Income Security Act of 1974, as 

amended. 

“ERISA Affiliate” has the meaning set forth in Section 3.10(c). 

“Escrow Agent” means Wells Fargo Bank, National Association.  

“Escrow Agreement” means that certain Escrow Agreement, dated on or prior to 

the Closing Date, by and among Seller Parent, Buyer, and the Escrow Agent, which is in form 

and substance reasonably acceptable to the Parties, providing for an equal sharing between Buyer 

and Seller Parent of (i) all fees and expenses of the Escrow Agent and (ii) indemnification 

obligations. 

“Estimated Acquired Assets Purchase Price” has the meaning set forth in 

Section 2.5(b). 

“Estimated Non-U.S. Purchase Price” has the meaning set forth in 

Section 2.5(b). 

“Estimated Purchase Price” has the meaning set forth in Section 2.5(b). 

“Estimated U.S. Purchase Price” has the meaning set forth in Section 2.5(b). 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and 

including the rules and regulations thereunder. 
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“Excluded Assets” has the meaning set forth in Annex D. 

“Excluded Liabilities” means all Liabilities of Sellers or any of their respective 

Affiliates other than the Assumed Liabilities, including, for the avoidance of doubt, Liabilities 

set forth in Annex F.  

“Execution Date” has the meaning set forth in the Preamble. 

“Expense Reimbursement Payment” means the reasonable documented, out-of-

pocket costs and expenses incurred by Buyer or its Affiliates in connection with (i) the 

negotiation, documentation, execution and performance of this Agreement and the Transaction 

and all proceedings incident thereto and appeals therefrom and (ii) the negotiation, underwriting, 

documentation and execution of a binder and/or policy in respect of representation and warranty 

insurance for the Transaction.  

“Export Laws” means all applicable Laws relating to export, re-export, transfer 

or import controls (including the Export Administration Regulations administered by the U.S. 

Department of Commerce, and customs and import laws and regulations administered by U.S. 

Customers and Border Protection).  

“Financing” has the meaning set forth in Section 4.8(a). 

“Financing Commitment Letters” has the meaning set forth in Section 4.8(a). 

“Financing Purposes” has the meaning set forth in Section 4.8(d). 

“Funded Debt Repayment Amount” means the aggregate amount in U.S. 

Dollars payable and not otherwise paid by the Debtors prior to the Adjustment Time to holders 

of Indebtedness under the Prepetition Credit Agreement, the Prepetition Notes and the Debtor-in-

Possession Facility pursuant to the Plan. 

“Good Reason Escrow” has the meaning set forth in Section 6.5(f). 

“Governmental Authorizations” means all licenses, permits, certificates and 

other authorizations and approvals issued by or obtained from a Government Entity or Self-

Regulatory Organization. 

“Government Entity” means any non-U.S. or U.S. federal, state or local 

government or subdivision thereof, or legislative, judicial, executive, administrative or regulatory 

body or other governmental or quasi-governmental entity with competent jurisdiction, including 

the Bankruptcy Court.  

“Hazardous Substance” means any pollutant, contaminant, waste or chemical or 

any toxic, radioactive, ignitable, corrosive, reactive or otherwise hazardous substance or 

material, including any substance or material that is listed, defined, designated or classified as 

hazardous, toxic or otherwise harmful or words of similar import under applicable Laws or is 

otherwise regulated by a Government Entity, including petroleum products and byproducts, 
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asbestos, asbestos-containing material, polychlorinated biphenyls, per- and polyfluoroalkyl 

substances, lead-containing products and mold. 

“Honeywell” means Honeywell International Inc. 

“Honeywell Agreements” means (1) the Indemnification and Reimbursement 

Agreement, by and among Honeywell ASASCO Inc., Honeywell ASASCO 2 Inc. and 

Honeywell, dated as of September 12, 2018, (2) unless designated as an Additional Assumed 

Contract, the Separation and Distribution Agreement, by and between Honeywell and Seller 

Parent, dated as of September 27, 2018 (the “SDA”), (3) the Tax Matters Agreement, by and 

between Honeywell and Seller Parent, dated as of September 12, 2018 and (4) the 

Indemnification Guarantee Agreement, by and between Non-U.S. Share Seller, Honeywell 

ASASCO 2 Inc. and the guarantors party thereto, dated as of September 27, 2018. 

“Honeywell Claims” means all of Sellers’ claims, causes of action, defenses and 

other legal or equitable rights and remedies arising out of the Honeywell Agreements or any 

distributions or other actions taken by any of Sellers, their bankruptcy estates (whether existing 

as of the Execution Date or arising in the future, including all actions arising under Chapter 5 of 

the Bankruptcy Code) or Acquired Subsidiaries in connection with the spin-off of Seller Parent 

from Honeywell or any of the Honeywell Agreements, or any actions or omissions of Honeywell 

or its Affiliates in connection with such spin-off, the Honeywell Agreements, the Bankruptcy 

Cases or the affairs of the Sellers or the Acquired Subsidiaries prior to Closing; such claims, 

causes of action, rights and remedies include, but are not limited to, fraudulent conveyance or 

similar claims, claims for breach of fiduciary duty, corporate waste, unconscionability, breach of 

contract, declaratory judgment and any other cause of action asserted in the action commenced 

by Seller Parent and U.S. Share Seller against Honeywell, Honeywell ASASCO LLC, 

Honeywell ASASCO 2 LLC, Honeywell Holdings International Inc., Su Ping Lu, and Darius 

Adamczyk on December 2, 2019 in the Supreme Court of the State of New York, County of 

New York, Commercial Division, styled Garrett Motion Inc. v. Honeywell International Inc. and 

assigned Index No. 657106/2019; provided that, for the avoidance of doubt, the Honeywell 

Claims shall not include claims, causes of action, defenses or other legal or equitable rights 

under the Acquired Contracts. 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 

amended. 

“Indebtedness” means, without duplication, (i) all liabilities for borrowed money 

of any nature, including the principal, accrued and unpaid interest, whether current or funded, 

secured or unsecured, and all obligations evidenced by bonds, debentures, notes or similar 

instruments; (ii) all net liabilities under all hedging, collar, swap arrangements or similar 

instruments (at the termination value thereof (including breakage costs)); provided that 

termination value of each such arrangement shall be measured individually, and in no event shall 

any such arrangement be ascribed a positive termination value; (iii) all liabilities for the deferred 

purchase price of property or services (excluding, for the avoidance of doubt, ordinary course 

trade payables); (iv) all liabilities in respect of any lease of (or other arrangement conveying the 

right to use) real or personal property, or a combination thereof, which liabilities are required to 

be classified and accounted for under U.S. GAAP as capital leases; (v) all deferred, installment 
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or contingent purchase price obligations, including “earn-out” obligations issued or entered into 

in connection with any acquisition of property; (vi) all liabilities for the reimbursement of any 

obligor on any performance bonds, drawn-upon letter of credit, banker’s acceptance or similar 

credit transaction; (vii) all obligations created or arising under any conditional sale or other title 

retention agreement with respect to property acquired by any of the Acquired Subsidiaries; (viii) 

all penalties (including prepayment penalties), fees and premiums in respect of any of the items 

included in this definition (including as a result of the transactions contemplated hereby or the 

repayment thereof in connection with the Closing); (ix) all obligations in respect of accrued but 

unpaid dividends that are payable to a Person other than any Acquired Subsidiary; (x) net 

accounts receivable factoring or promissory note discounting amounts outstanding (excluding, 

for the avoidance of doubt, any Promissory Notes); (xi) any Leakage; and (xii) any guaranty or 

any granted Encumbrance securing obligations of a type described in the clauses above to the 

extent of the obligation secured.  For the avoidance of doubt, no component of Indebtedness 

(including clause (ii)) shall result in a decrease to Indebtedness. 

“Indemnitee” has the meaning set forth in Section 6.10(a). 

“Independent Accountant” has the meaning set forth in Section 2.13(c). 

“Independent Contractors” means as of any relevant time all individual 

independent contractors of the Business who are natural persons. 

“Insurance Policies” means all insurance policies and self-insurance 

arrangements covering the properties, assets, employees and operations of Sellers and their 

Affiliates (including the Acquired Subsidiaries) (including policies providing property, casualty, 

liability, and workers’ compensation coverage, but excluding any Benefit Plan).  

“Intellectual Property” means any intellectual property or proprietary rights 

arising anywhere in the world, whether or not registered, including in or with respect to any of 

the following:  (i) trademarks, service marks, brand names, domain names, social media 

identifiers and accounts, logos, trade dress, trade names, and other indicia of origin, all 

applications and registrations for the foregoing, and all goodwill associated therewith and 

symbolized thereby, including all renewals of same (“Trademarks”); (ii) patents, patent 

registrations, inventions, improvements, invention disclosures and applications therefor, 

including divisions, continuations, continuations-in-part and renewal applications, and including 

renewals, extensions and reissues; (iii) trade secrets and other proprietary rights with respect to 

confidential information, know how, technical data and other information, including with respect 

to customer and supplier lists, and marketing, pricing, distribution, and cost and sales 

information; (iv) published and unpublished works of authorship, whether copyrightable or not 

(including databases and other compilations of information), including mask rights and computer 

software, copyrights therein and thereto, registrations and applications therefor, and all renewals, 

extensions, restorations and reversions thereof; (v) industrial designs and any registrations and 

applications therefor; (vi) all rights in databases and data collections; (vii) all rights in Software; 

and (viii) all rights to sue or recover and retain damages and costs and attorneys’ fees for the 

past, present or future infringement, misappropriation or other violation of any of the foregoing 

anywhere in the world. 
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“IT Assets” means computers, Software, firmware, middleware, servers, 

workstations, routers, hubs, switches, data communications lines and other information 

technology equipment and all associated documentation. 

“Joint Ventures” means FMP Group (Australia) Pty Ltd., FMP Group Pty 

Limited, FMP Distribution Ltd., and FMP Group (Thailand) Limited.   

“Knowledge of Buyer” or any similar phrase means the actual knowledge of any 

of Ryan Baker and Michael Wang, after reasonable inquiry. 

“Knowledge of Sellers” or any similar phrase means the actual knowledge of any 

of Olivier Rabiller, Peter Bracke, Jerome Maironi, Sean Deason or Jean Philippe Bedu, after 

reasonable inquiry, it being understood that there shall be no duty of such individuals to conduct 

(or have conducted) any Intellectual Property searches, analyses (including clearance or prior art 

searches) or legal opinions (including freedom-to-operate opinions). 

“Korea Settlement Amount” means KRW 8,618,473,718 in respect of the 

settlement of the audit by the Korean National Tax Service of the tax returns of Garrett Motion 

Korea Ltd. for the tax years 2015-2019.   

“Labor Contracts” means any written or oral labor agreements, union contracts 

or collective bargaining agreements between Sellers or any of the Acquired Subsidiaries and any 

labor organization or other authorized employee representative representing Employees. 

“Labor Laws” means any applicable Laws relating to labor relations, 

employment and employment standards and practices during the period of any applicable statute 

of limitations, including all Laws relating to employment standards, labor relations, information 

privacy and security, immigration and work authorization, equal employment opportunities, pay 

equity, fair employment practices, employment discrimination on the basis of race, age, sex, 

sexual orientation, marital status, religion, color, national origin, disability and other 

classifications protected by applicable Laws, civil rights, affirmative action, sexual or other work 

place harassment, retaliation, human rights, reasonable accommodation, disability rights or 

benefits, wages, hours, overtime classification and compensation, child labor, occupational 

health and safety, workers’ compensation, leaves of absence, hiring, promotion and termination 

of employees, meal and break periods, unemployment compensation insurance, classification of 

individuals as independent contractors rather than as employees, withholding and payment of 

payroll taxes, continuation of coverage under group health plans, and pre-employment screening 

and background checks. 

“Law” means any law, common law, act, treaty, statute, ordinance, rule, 

regulation, code, order, judgment, injunction or decree enacted, issued, promulgated, enforced or 

entered by a Government Entity or Self-Regulatory Organization, including the Bankruptcy 

Code. 

“Leakage” means any Taxes payable by any of the Acquired Subsidiaries in 

connection with or as a result of (i) any dividend (in cash or in other property) or distribution 

declared, made or paid, by any Acquired Subsidiary to any Seller, (ii) any repurchase or 

redemption of shares of any Acquired Subsidiary or (iii) any dividend (in cash or in other 
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property) or distribution declared, made or paid, by any Acquired Subsidiary to another Acquired 

Subsidiary, in connection with a dividend, distribution or repurchase described in (i) or (ii) or in 

connection with the repayment of debt or another obligation of an Acquired Subsidiary; in each 

case (i) through (iii). 

“Liabilities” means any and all debts, liabilities, commitments and obligations of 

any kind, whether fixed, contingent or absolute, matured or unmatured, liquidated or 

unliquidated, accrued or not accrued, asserted or not asserted, known or unknown, determined, 

determinable or otherwise, whenever or however arising (including, whether arising out of any 

contract or tort based on negligence or strict liability) and whether or not the same would be 

required by U.S. GAAP to be reflected in financial statements or disclosed in the notes thereto. 

“Licensed Acquired Intellectual Property” means Sellers’ or any of their 

respective Affiliates’ rights in all the Intellectual Property that is owned by a third party and 

licensed or sublicensed, or purported to be licensed or sublicensed, to Sellers or any of their 

respective Affiliates or for which Sellers or any of their respective Affiliates have obtained, or 

have purported to have obtained, a covenant not to be sued. For the avoidance of doubt, the 

Licensed Acquired Intellectual Property includes any rights in such Intellectual Property in the 

foregoing that was transferred to Sellers or any of their respective Affiliates in connection with 

the transaction that was the subject of the SDA. 

“Licensed Acquired IT Assets” means all the IT Assets that are leased or 

licensed, or purported to be leased or licensed, to Sellers or any of their respective Affiliates. 

“Litigation” means any action, cause of action, suit, claim, charge, complaint, 

investigation, arbitration, audit, demand, review, hearing, inquiry, proceeding or other litigation, 

whether civil, criminal, regulatory, administrative, or arbitral, whether at Law or in equity and 

whether before any Government Entity, Self-Regulatory Organization or arbitrator.  

“LuxCo” means at least one of Garrett LX I S.à.r.l., Garrett LX II S.à.r.l. or 

Garrett LX III S.à.r.l. 

“Marketing Period” means the first period of 10 consecutive Business Days (i) 

commencing on or after the date of this Agreement on the date of which Buyer and the Debt 

Financing Sources have received all Required Information and throughout which such Required 

Information is Compliant and (ii) during which (A) no event has occurred and no conditions 

exist that would cause any of the conditions set forth in Article VII to fail to be satisfied (other 

than those conditions that by their terms are to be satisfied by actions taken at the Closing), 

assuming the Closing were to be scheduled for any time during such 10 consecutive Business 

Day period and (B) all conditions set forth in Article VII have been satisfied (other than 

conditions that by their terms are to be satisfied by actions taken at the Closing but which 

conditions are then capable of being satisfied); provided that (a) November 25, 2020 and 

November 27, 2020 shall not be considered for purposes of such 10 consecutive Business Day 

period (any such day to be excluded for purposes of, but shall not reset, the Marketing Period), 

(b) if such 10 consecutive Business Day period shall not be able to have been completed on or 

prior to December 23, 2020, it shall not commence until on or after January 4, 2021 and (c) if 

such 10 consecutive Business Day period shall not be able to have been completed on or prior to 
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February 12, 2021, such 10 consecutive Business Day period shall not be deemed to commence 

until Buyer and the Debt Financing Sources shall have received all of the Required Information 

on or after February 12, 2021 and all of such Required Information is Compliant; provided 

further that the Marketing Period shall not be deemed to have commenced if, prior to the 

completion of the Marketing Period the Required Information ceases to be Compliant for any 

reason, in which case the Marketing Period shall not be deemed to commence until Buyer and 

the Debt Financing Sources shall have received all of the Required Information and all of such 

Required Information is Compliant; provided further that the Marketing Period shall end on any 

earlier date that is the date on which the Debt Financing is consummated.  If Seller Parent 

believes that it has delivered all Required Information, it may deliver to Buyer written notice 

(which may be delivered by email) to that effect, in which case the Required Information shall be 

deemed to have been delivered as of the date specified therefor in such notice, unless Buyer in 

good faith reasonably believes Seller Parent has not completed delivery of the Required 

Information, and, within three (3) Business Days after delivery of such notice by Seller Parent, 

Buyer delivers a written notice to Seller Parent to that effect (stating with specificity the 

Required Information that has not been delivered) (provided, that, it is understood that the 

delivery of such written notice from Buyer or Seller Parent’s failure to deliver a notice that Seller 

Parent has delivered the Required Information, in each case, will not prejudice Seller Parent’s 

right to assert that the Marketing Period has commenced). 

“Material Adverse Effect” means any events, circumstances, occurrences, facts, 

conditions, changes, development or effect (each, an “Effect”) that, individually or in the 

aggregate, (a) has had or would reasonably be expected to have a material adverse effect on the 

business, assets, financial condition or results of operations of the Business, taken as a whole; 

provided, however, that none of the following shall constitute, or be taken into account for the 

purposes of determining the occurrence of, a Material Adverse Effect:  

(i) any circumstance or development generally affecting the economy, 

credit, capital, securities, currency or financial markets or political, regulatory or 

business conditions in any jurisdiction in which the Business operates, including 

changes in interest rates or exchange rates, tariffs, quotas or other trade 

restrictions or barriers; 

(ii) any circumstance or development that is the result of factors 

generally affecting the industries, markets or geographical areas in which the 

Business operates; 

(iii) any changes or modifications or proposed changes or 

modifications in U.S. GAAP, or in the interpretation thereof, in each case after the 

Execution Date; 

(iv) any changes or modifications or proposed changes or 

modifications in any Law, including the repeal thereof, or in the interpretation or 

enforcement thereof, in each case after the Execution Date; 

(v) any changes with respect to trading prices, listings, credit ratings or 

other changes with respect to the securities of Seller Parent or any of its Affiliates 
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(provided that the underlying cause of such changes may be considered in 

determining whether a Material Adverse Effect has occurred except to the extent 

covered by another exclusion from the definition of “Material Adverse Effect”); 

(vi) any failure by the Business to meet any internal or public 

projections or forecasts, estimates or predictions of revenues, earnings or other 

financial, accounting or reporting results or condition for any period, whether 

such projections, forecasts, estimates or predictions were made by Sellers or any 

of their respective Affiliates or by independent third parties (provided that the 

underlying cause of such failure to meet such projections, forecasts, estimates or 

predictions may be considered in determining whether a Material Adverse Effect 

has occurred); 

(vii) any Effect resulting from acts of war (whether or not declared), 

civil disobedience, hostilities, sabotage, terrorism, military actions or the 

escalation of any of the foregoing, including cyberattacks;   

(viii) any Effect resulting from any natural disaster, including any 

hurricane, flood, tornado, earthquake, tsunami or other weather disaster, or any 

outbreak of illness, pandemic or other public health event (including COVID-19 

or other similar disease outbreak or illness and changes in Law in response 

thereto, such as COVID-19 Measures); 

(ix) the execution, existence, performance, announcement, pendency or 

consummation of this Agreement or the Transaction; provided that this clause (ix) 

shall not apply to any of the representations and warranties made by Sellers in 

Article III to the extent that the Effect of the execution, existence, performance, 

announcement, pendency or consummation of this Agreement or the Transaction 

is specifically addressed in such representation or warranty); 

(x) any actions taken or failed to be taken by Sellers or the Acquired 

Subsidiaries at Buyer’s written request;  

(xi) any actions taken or failed to be taken by Sellers or the Acquired 

Subsidiaries with Buyer’s prior written consent if (and only if) Sellers’ request for 

such written consent specifically seeks an acknowledgment that the impact of any 

such action or failure to act shall not constitute a “Material Adverse Effect” (and, 

for the avoidance of doubt, it shall be reasonable for Buyer to withhold consent in 

such circumstances); 

(xii) any actions taken by Sellers or the Acquired Subsidiaries that are 

expressly required to be taken by this Agreement; 

(xiii) the commencement, pendency, conduct or prosecution of the 

Bankruptcy Case in accordance with the terms of this Agreement (and any 

limitations therein pursuant to the Bankruptcy Code, any Order of the Bankruptcy 

Court which Order is consistent with this Agreement and actions approved 

pursuant thereto, or any objections in the Bankruptcy Court to (1) this Agreement 
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or the Transaction, (2) the reorganization of Sellers and any related plan of 

reorganization or disclosure statement or (3) any actions approved by the 

Bankruptcy Court);  

(xiv) the availability or cost of equity, debt or other financing to Buyer 

or any of its Affiliates; or 

(xv) any Effect specifically disclosed in the Seller Disclosure Schedule 

to the extent that the impact of such Effect are reasonably apparent on the face of 

such disclosure; 

provided, however, that any Effect described in clauses (i), (ii), (iv), (vii) and (viii) may be taken 

into account for purposes of determining the occurrence of a Material Adverse Effect to the 

extent any such Effect has a disproportionate adverse effect on the Business or the Acquired 

Subsidiaries (taken as a whole) relative to the other participants in the industries and markets in 

which the Business and the Acquired Subsidiaries operate or (b) would, individually or in the 

aggregate, prevent or materially impair Sellers’ ability to consummate the Transaction. 

“Material Contracts” means any Contracts to which any Seller or any of its 

Subsidiaries (including any Acquired Subsidiary) is a party of the types set forth below and for 

which there are remaining rights or obligations thereunder: 

(i) Contracts that would be required to be filed by Seller Parent as a 

“material contract” pursuant to Item 601(b)(10) of Regulation S-K under the 

Securities Act; 

(ii) Contracts that relate to the acquisition, directly or indirectly, by 

Sellers or any Acquired Subsidiary of any business or amount of stock or assets 

(other than acquisitions of raw materials or supplies in the Ordinary Course) of 

any other Person for consideration (including assumed Indebtedness) in excess of 

five million Dollars ($5,000,000), whether by merger, sale of stock, sale of assets 

or otherwise, under which any party thereto has ongoing obligations; 

(iii) Contracts that relate to the sale or disposition, directly or 

indirectly, of any of Sellers’ or any of the Acquired Subsidiaries’ assets, business 

or properties (other than sales of inventory in the Ordinary Course) for 

consideration in excess of five million Dollars ($5,000,000); 

(iv) Contracts relating to Indebtedness in excess of two million Dollars 

($2,000,000), creating, pledging or otherwise placing Encumbrances on any assets 

or properties of Sellers or any Acquired Subsidiaries securing obligations in 

excess of two million Dollars ($2,000,000) or obligating Sellers or any Acquired 

Subsidiary to make a capital contribution in excess of two million Dollars 

($2,000,000); 

(v) Related Party Agreements; 

(vi) Contracts that (A) grant exclusive rights to any Person, (B) contain 
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non-competes or any other covenants purporting to prohibit, restrict or limit in 

any respect the freedom of any Seller or any Acquired Subsidiary to engage in 

any activity, market or line of business in any geographic area or to compete with 

any Person in any material respect or (C) provide “best price” or “most favored 

nation” terms or similar rights to a customer, supplier, sales representative, 

distributor or any other Person or that impose any minimum purchase or “take or 

pay” obligations on any Seller or any Acquired Subsidiary; 

(vii) Contracts relating to (A) joint venture, partnership, or other similar 

agreements with a third party involving an investment in equity securities by any 

Seller or any Acquired Subsidiary or (B) any profit sharing, capital commitment, 

joint development, strategic alliance or other similar arrangement; 

(viii) Contracts pursuant to which the Business sells products or 

services, or any combination thereof, having aggregate consideration in excess of 

ninety million Dollars ($90,000,000) to any customer over the course of any 

consecutive 12-month period or ninety million Dollars ($90,000,000) to any 

customer over the remaining term; 

(ix) Contracts which involve the expenditure by the Business of more 

than thirty five million Dollars ($35,000,000) over the course of any consecutive 

12-month period or thirty five million Dollars ($35,000,000) over the remaining 

term; 

(x) settlement, conciliation or similar agreements or Orders with (A) 

any Government Entity or (B) any other third party pursuant to which in the case 

of this clause (B) any Seller or any Acquired Subsidiary have any ongoing 

obligations (other than customary confidentiality or other de minimis obligations); 

(xi) Contracts with a Government Entity; 

(xii) Contracts providing a right of indemnification from any Acquired 

Subsidiary to any Person (including a director, officer or employee of any 

Acquired Subsidiary), other than any Contracts with customers or suppliers in the 

Ordinary Course;  

(xiii) all Acquired Contracts pursuant to which Sellers or any of the 

Acquired Subsidiaries (A) receives or is granted any license or sublicense to, or 

covenant not to be sued under, any Intellectual Property material to the Business 

(other than licenses to Software that is commercially available on non-

discriminatory pricing terms) or (B) grants any license or sublicense to, or 

covenant not to be sued under, any Intellectual Property material to the Business 

(other than immaterial, non-exclusive licenses granted in the Ordinary Course of 

business); and 

(xiv) Contracts with Honeywell or any of its Affiliates.  
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“Most Recent Audited Balance Sheet” means the audited consolidated balance 

sheet (including the notes thereto) of Seller Parent included in its Annual Report on Form 10-K 

for the year ended December 31, 2019. 

“Most Recent Balance Sheet” has the meaning set forth in Section 3.7(c). 

“Negative Purchase Price Adjustment Amount” has the meaning set forth in 

Section 2.13(e). 

“Net Cash” means an amount equal to (i) Closing Date Cash (which, for the 

purposes of such calculation, shall be reduced by the Net Cash Adjustment and, following such 

reduction, shall in no event exceed an amount equal to (A) one hundred twenty million Dollars 

($120,000,000) minus (B) the amount of Closing Date Cash held in Brazil or India), minus (ii) 

Closing Date Indebtedness (which, for the purposes of such calculation, shall be deemed to 

include, without otherwise limiting the definition of Closing Date Indebtedness, (A) forty two 

million Dollars ($42,000,000) in respect of U.S. and Irish pension obligations, (B) sixty five 

million Dollars ($65,000,000) in respect of uncertain tax positions, (C) in the event Net Working 

Capital exceeds Target Net Working Capital by more than fifty million ($50,000,000) or Target 

Net Working Capital exceeds Net Working Capital by more than fifty million ($50,000,000), an 

amount equal to the amount of Discounted Promissory Notes in excess of thirty million 

($30,000,000) as of the Adjustment Time, (D) the Tax Repatriation Cost; (E) any portion of the 

Korea Settlement Amount that is not paid prior to the Adjustment Time; and (F) any portion of 

the Brazilian Tax Exposure that is not paid prior to the Adjustment Time.  For the avoidance of 

doubt, Net Cash can be a negative number. 

“Net Cash Adjustment” means an amount equal to (i) the amount of Closing 

Date Cash in excess of fifty million Dollars ($50,000,000) with respect to amounts held in the 

People’s Republic of China, plus (ii) the amount of Closing Date Cash in excess of ten million 

Dollars ($10,000,000) with respect to amounts held in South Korea, plus (iii) the amount of 

Closing Date Cash below twenty million Dollars ($20,000,000) with respect to amounts held in 

the People’s Republic of China, plus (iv) the amount of Closing Date Cash below six million 

Dollars ($6,000,000) with respect to amounts held in South Korea, plus (v) the amount of 

Closing Date Cash held in Brazil or India. 

“Net Working Capital” means an amount equal to (i) Current Assets minus (ii) 

Current Liabilities, in each case calculated as of the Adjustment Time. For the avoidance of 

doubt, Net Working Capital can be a negative number. An illustrative calculation of Net 

Working Capital is set forth on Annex I. 

“Non-Continuing Counterparty” means, with respect to any Contract, (a) 

Honeywell or any of Honeywell’s Affiliates or (b) any Person with respect to which no Acquired 

Subsidiary will have a continuing business relationship with such Person or any of such Person’s 

Affiliates after rejection of such Contract. 

“Non-Governmental Authorizations” means all licenses, permits, consents, 

franchises, certificates and other authorizations and approvals other than Governmental 

Authorizations. 
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“Non-U.S. Antitrust Clearances” means those approvals or clearances under the 

Non-U.S. Antitrust Laws. 

“Non-U.S. Antitrust Laws” means those antitrust, competition and merger 

control Laws listed set forth on Section 7.1(b) of the Seller Disclosure Schedule. 

“Non-U.S. Benefit Plans” means any Benefit Plan that is not a U.S. Benefit Plan. 

“Non-U.S. Share Seller” has the meaning set forth in the Preamble. 

“Non-U.S. Share Transfer Agreement” means the non-U.S. share transfer 

agreement in all material respects in the form attached hereto as Exhibit 4. 

“Non-U.S. Shares” has the meaning set forth in the Recitals. 

“Non-U.S. TopCo” has the meaning set forth in the Recitals. 

“Order” has the meaning set forth in Section 3.8(b). 

“Ordinary Course” means the operation of the Business in the ordinary and 

usual course consistent with past practice of Seller Parent and its Subsidiaries. 

“Organizational Documents” means a Person’s articles of association, certificate 

or articles of incorporation and by-laws or comparable governing documents. 

“Outside Date” has the meaning set forth in Section 8.1(c). 

“Parties” has the meaning set forth in the Preamble.  

“Pending Income Tax Returns” means income Tax Returns of any Acquired 

Subsidiary or that are Applicable Tax Returns, in each case, that are required to be filed (taking 

into account any applicable extensions) within forty-five (45) days of the Execution Date. 

“Permitted Encumbrances” means (i) mechanics’, materialmen’s, 

warehousemen’s, carriers’, workers’, or repairmen’s liens or other similar common law or 

statutory Encumbrances arising or incurred in the Ordinary Course and in respect of which 

reserves have been established in accordance with U.S. GAAP and set forth in the Most Recent 

Balance Sheet, (ii) liens for Taxes, assessments and other governmental charges not yet due and 

payable or being contested in good faith by appropriate proceedings, in each case, for which 

adequate reserves have been established in accordance with U.S. GAAP and set forth in the Most 

Recent Balance Sheet, (iii) with respect to real property, (A) easements, quasi-easements, 

licenses, covenants, rights-of-way, rights of re-entry or other similar restrictions that would be 

shown by a current title report or other similar report or listing and that would be shown by a 

current survey or physical inspection or (B) zoning, building, subdivision or other similar 

requirements or restrictions by Government Entities, in each case, that do not materially impair 

the value or use of the applicable real property, (iv) licenses, covenants and similar rights granted 

with respect to Intellectual Property and (v) Encumbrances that will be removed, released or 

discharged at the Closing by operation of the Confirmation Order. 
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“Permitted Plan Distributions” means any repayment of any obligations under 

the Debtor-in-Possession Facility, the Prepetition Credit Agreement and the Prepetition Notes, in 

each case pursuant to the Plan. 

“Person” means an individual, a corporation, a partnership, an association, a 

limited liability company, a Government Entity, a Self-Regulatory Organization, a trust or other 

entity or organization. 

“Personal Information” means any information or data that (i) identifies, relates 

to, describes, is reasonably capable of being associated with, or could reasonably be linked, 

directly or indirectly, with an identified or identifiable natural person or household or (ii) 

constitutes “personal data,” “personal information,” or any comparable term, or is otherwise 

regulated with respect to the collection, use, transfer, deletion or other processing thereof, under 

any applicable Laws in relation to data protection or data privacy (including, by way of example 

only, the European Union’s General Data Protection Regulation or the California Consumer 

Privacy Act, if and to the extent such Laws are applicable). 

“Petition Date” has the meaning set forth in Section 5.1(c)(i). 

“Plan” means the joint chapter 11 plan of reorganization of the Debtors, which 

shall be consistent with the global restructuring term sheet attached as Exhibit 2 hereto, or 

otherwise in form and substance acceptable to Buyer. 

“Plan Administrator” means, prior to the Closing, the “Plan Administrator,” and 

following the Closing, the “New Plan Administrator,” each as defined in the Designated Officer 

Severance Plan.  For purposes of Section 6.5(f) of this Agreement, the Plan Administrator shall 

be Willis Towers Watson or other third party, as mutually agreed by the Parties. 

“Positive Purchase Price Adjustment Amount” has the meaning set forth in 

Section 2.13(d). 

“Post-Closing Statement” has the meaning set forth in Section 2.13(a). 

“Post-Signing Reorganization” means the transactions contemplated by 

Annex K that are intended to qualify as a reorganization within the meaning of Section 

368(a)(1)(F) of the Code. 

“Prepetition Credit Agreement” means that certain Credit Agreement, dated as 

of September 27, 2018, among Seller Parent, the intermediate holdcos party thereto, the 

borrowers party thereto, the lenders and issuing banks party thereto, and JPMorgan Chase Bank, 

N.A., as administrative agent, as amended by the First Amendment to the Credit Agreement, 

dated as of June 12, 2020, and as may be further amended, supplemented or otherwise modified 

from time to time. 

“Prepetition Notes” means the €350,000,000 5.125% Senior Notes due 2026 

issued on September 27, 2018 by Garrett LX I S.À R.L and Garrett Borrowing LLC as co-

borrowers.  
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“Privacy Requirements” means all (i) applicable Laws (including, if and to the 

extent applicable, the European Union’s General Data Protection Regulation and the California 

Consumer Privacy Act), (ii) published external policies, programs and procedures, (iii) 

contractual obligations, and (iv) applicable industry or other nongovernmental regulatory body 

rules, regulations and standards, in each case of the foregoing ((i)-(iv)) to the extent relating to 

(x) data privacy, cybersecurity or the privacy of individuals or (y) the Processing of any Personal 

Information or other sensitive, regulated or confidential data by or on behalf of a Person. 

“Processing” means, as to any data or information, to collect, use, disclose, 

transfer, transmit, disseminate, store, retain, manage, control, host, dispose of, process, analyze, 

or otherwise handle. 

“Professional Fee Escrow Amount” means an amount equal to the aggregate 

amount needed to satisfy all unpaid Professional Fees and other unpaid fees and expenses the 

Professionals have incurred or will incur in rendering services to Sellers (including for the 

avoidance of doubt, any transaction or success fee), as estimated by Sellers prior to the Closing 

Date.  

“Professional Fees” means fee and expense claims of the Professionals allowed 

by the Bankruptcy Court. 

“Professionals” means professionals providing services to Sellers or any of their 

Affiliates and/or any creditors’ committees appointed in the Bankruptcy Cases retained under 

section 327 and/or 328 of the Bankruptcy Code. 

“Prohibition” has the meaning set forth in Section 7.1(c). 

“Promissory Notes” means (i) any Discounted Promissory Notes and (ii) any 

unmatured promissory notes issued by any Acquired Subsidiaries to any commercial 

counterparties. 

“Public Filings” means all forms, statements, certifications, schedules, reports 

and documents (including exhibits, financial statements and other information incorporated 

therein, amendments and supplements thereto and all other information incorporated therein by 

reference) filed or furnished by Seller Parent with the SEC pursuant to the Exchange Act or the 

Securities Act. 

“Purchase Price” means an amount in Dollars equal to: 

(i) two billion one hundred million Dollars ($2,100,000,000); plus 

(ii) the amount, if any, by which Net Working Capital exceeds Target Net 

Working Capital; minus 

(iii) the amount, if any, by which Net Working Capital is less than Target Net 

Working Capital; plus 

(iv) Net Cash; minus 
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(v) Transaction Expenses. 

Notwithstanding the foregoing, the Parties agree that for purposes of the calculation of the 

Purchase Price, items (ii) and (iii) shall in no event exceed fifty million Dollars ($50,000,000). 

For the avoidance of doubt, Net Cash shall not include any adjustment for the Funded Debt 

Repayment Amount. 

“Qualifying Good Reason Termination” means a termination of employment of 

a Covered Employee for “good reason” resulting from a material change in position, duties, 

and/or responsibilities for such Covered Employee that arises solely as a result of the 

consummation of the Transaction and without any other action by Buyer that itself could give 

rise to the Covered Employee having “good reason” to terminate his or her employment pursuant 

to the Designated Officer Severance Plan. 

“Rejected Debtor Contracts” means the Contracts identified as such on Annex J 

(or otherwise an Excluded Asset) and deemed a Rejected Debtor Contract pursuant to Section 

2.9(e) or designated as a Rejected Debtor Contract pursuant to Section 2.9(f).  

“Related Party Agreement” means any Acquired Contract or Acquired Lease 

where the counterparty is (i) any Seller or any of its Affiliates (other than any Acquired 

Subsidiary), (ii) any Person that is a direct or indirect controlling Affiliate of, or directly or 

indirectly owning, controlling or holding with power to vote 5% or more of the outstanding 

voting securities of, Seller Parent, (iii) any director or officer of Seller Parent or any of the 

foregoing (other than any Acquired Subsidiary) or (iv) any “associates” or members of the 

“immediate family” (as such terms are respectively defined in Rule 12b-2 and Rule 16a-1 of the 

Exchange Act) of any of the foregoing.  

“Release Letters” means one or more customary release letters or customary 

termination statements or customary release documentation in the applicable jurisdiction with 

respect to obligations under the Prepetition Credit Agreement, the Prepetition Notes, any other 

indebtedness for borrowed money (including the Debtor-in-Possession Facility, or any other 

“debtor-in-possession” financing) and any hedging, cash management or other obligation that is 

incurred or guaranteed by any of the Acquired Subsidiaries or with respect to which an 

Encumbrance is granted by any Acquired Subsidiary or granted by a Seller of an Acquired 

Subsidiary over its equity interests in that Acquired Subsidiary or any Acquired Asset,  which 

letters and other instruments provide that all obligations of the Acquired Subsidiaries (including 

any guaranty thereof), and all Encumbrances on the assets of the Acquired Subsidiaries securing 

such obligations, shall be released and terminated effective concurrently with the Closing upon 

payment in full of the amounts specified therein, unless, in each case above, such release has 

been included in the Confirmation Order and is effective to cause the applicable release or 

termination without the need for the taking of any other steps (including any need to take steps 

outside of the United States to effectuate the release of Encumbrances). 

“Released Claims” has the meaning set forth in Section 9.17.  

“Releasing Parties” has the meaning set forth in Section 9.17.  
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“Representatives” means, in respect of any Person, such Person’s directors, 

officers, employees, financial advisors, attorneys, accountants, consultants and other advisors, 

agents or representatives. 

“Required Information” has the meaning set forth in Section 6.13(b). 

“Reverse Termination Payment” means an amount equal to one hundred five 

million Dollars ($105,000,000). 

“RSA” has the meaning set forth in the Recitals. 

“Sanctioned Person” means at any time any Person: (i) listed on any Sanctions-

related list of designated or blocked Persons; (ii) the government of, ordinarily resident in, or 

organized under the laws of a country or territory that is the subject of comprehensive Sanctions 

(as of the date of this Agreement, Cuba, Iran, North Korea, Syria, and the Crimea region); or (iii) 

owned directly or indirectly, fifty percent or more (in the aggregate) or otherwise controlled by 

any of the foregoing. 

“Sanctions” means, collectively, the sanctions administered or enforced by the 

United States Government (including, without limitation, the U.S. Department of the Treasury’s 

Office of Foreign Assets Control), the United Nations Security Council, the European Union and 

its member states, and Her Majesty’s Treasury. 

“SEC” means the United States Securities and Exchange Commission. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Self-Regulatory Organization” means the National Association of Securities 

Dealers, Inc., the American Stock Exchange, the National Futures Association, the Chicago 

Board of Trade, the NYSE, any national securities exchange (as defined in the Exchange Act), 

any other securities exchange, futures exchange, contract market, any other exchange or 

corporation or similar self-regulatory body or organization.  

“Seller” has the meaning set forth in the Preamble. 

“Seller Disclosure Schedule” means the disclosure schedule delivered to Buyer 

by Sellers prior to the Execution Date. 

“Seller Estimate” has the meaning set forth in Section 2.5(b).  

“Seller Financial Advisors” has the meaning set forth in Section 3.24.  

“Seller Fundamental Representations” means the representations and 

warranties made by Sellers in Section 3.1(a), Section 3.2(a), Section 3.2(b), Section 3.2(d), 

Section 3.2(e), Section 3.2(f), Section 3.3, Section 3.5(i), Section 3.6 and Section 3.25. 

“Seller Parent” has the meaning set forth in the Preamble. 
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“Seller Parent Equity Award” has the meaning set forth in Section 3.10(k).  

“Seller Plan” means any Benefit Plan that is sponsored, maintained or entered 

into by a Seller or any of its Affiliates other than the Acquired Subsidiaries. 

“Seller Required Approvals” means all consents, approvals, waivers, 

authorizations, notices and filings designated as such and listed on Section 3.4(a) of the Seller 

Disclosure Schedule. 

“Settlement” has the meaning set forth in Section 5.2(c).  

“Share Sellers” has the meaning set forth in the Preamble.  

“Software” means any and all (i) computer programs, systems, applications and 

code, including any software implementations of algorithms, models and methodologies and any 

source code, object code, development and design tools, applets, compilers and assemblers, (ii) 

databases and compilations, including any and all libraries, data and collections of data whether 

machine readable, on paper or otherwise, (iii) descriptions, flow-charts and other work product 

used to design, plan, organize and develop any of the foregoing, (iv) technology supporting, and 

the contents and audiovisual displays of, any internet sites, and (v) documentation, other works 

of authorship and media, including user manuals and training materials, in each case, embodying 

any of the foregoing or on which any of the foregoing is recorded. 

“Specified Jurisdictions” means those jurisdictions set forth on Annex L.  

“Spin-Off Date” means October 1, 2018. 

“Step 1” has the meaning set forth in Annex K.  

“Subpart F Income” means “subpart F income” as defined in Section 952 of the 

Code (including any amended or successor version thereof). 

“Subsequent Rejection Notice” has the meaning set forth in Section 2.9(f). 

“Subsidiary” means (i) any Person (a) whose securities or other ownership 

interests or contractual rights having by their terms the power to elect a majority of the board of 

directors or other persons performing similar functions are owned or controlled, directly or 

indirectly, by Seller Parent and/or one or more of its Subsidiaries, (b) whose business and 

policies Seller Parent and/or one or more of its Subsidiaries have the power to direct or (c) for 

which Seller Parent or any of its Subsidiaries acts as a general partner, managing member or in a 

similar capacity. For the avoidance of doubt, neither the Joint Ventures nor their Subsidiaries 

shall be considered “Subsidiaries” of Seller or any Acquired Subsidiary. 

“SwissCo” means either or both of Garrett Motion S.à.r.l. and Garrett Motion 

Switzerland Holdings S.à.r.l.  

“Target Net Working Capital” means negative one hundred seventy-five 

million Dollars (-$175,000,000). 
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“Tax Repatriation Cost” shall mean an amount equal to the sum of the products 

of (i) any Cash held by an Acquired Subsidiary organized under any Specified Jurisdiction (“Tax 

Repatriation Cash”) and (ii) the respective applicable withholding tax rate in effect as of the 

Adjustment Time (such rates, as of the Execution Date as set forth opposite such Specified 

Jurisdiction on Annex L); provided that if the amount of Closing Date Cash is reduced as set 

forth in clause (i) of the definition of Net Cash, then the amount of Tax Repatriation Cash shall 

be reduced pro rata and allocated pro rata in each jurisdiction based on the relative amount of 

Closing Date Cash in such jurisdiction.  

“Tax Returns” means all reports, declarations, claims for refund, returns or 

information returns or statements filed or required to be filed with respect to Taxes, including 

any schedules or attachments thereto and any amendments thereof. 

“Tax Sharing Agreement” has the meaning set forth in Section 3.9(e).  

“Taxes” means (i) all federal, state or local and all foreign taxes, including 

income, gross receipts, windfall profits, value added, property, production, sales, use, duty, 

license, excise, franchise, employment, withholding or similar taxes, fees, levies or other like 

assessment or charge of any kind whatsoever, together with any interest, additions or penalties 

with respect thereto and any interest in respect of such additions or penalties, and any liability for 

any of the foregoing as transferee or successor, and (ii) in the case of any Acquired Subsidiary, 

liability for the payment of any amount of the type described in clause (i) as a result of being or 

having been before the Closing a member of an affiliated, consolidated, combined, unitary or 

similar group, or a party to any agreement or arrangement, as a result of which liability of such 

Acquired Subsidiary is determined or taken into account with reference to the activities of any 

other Person. 

“Termination Payment” means sixty three million Dollars ($63,000,000). 

“Tested Income” means “tested income” as defined in Section 951A of the Code 

(including any amended or successor version thereof). 

“TopCos” has the meaning set forth in the Recitals. 

“Transaction” means the purchase and sale of the Acquired Assets and the 

assumption of the Assumed Liabilities pursuant to this Agreement. 

“Transaction Document” means this Agreement, the Equity Commitment Letter, 

the Debt Commitment Letter, the Limited Guarantee, the Escrow Agreement, the U.S. Equity 

Transfer Agreement, the Non-U.S. Share Transfer Agreement, the Bill of Sale, the certificate to 

be delivered pursuant to Section 7.2(d) and the certificate to be delivered pursuant to 

Section 7.3(c). 

“Transaction Expenses” means, without duplication, the aggregate amount of (i) 

all fees, costs and expenses of the Acquired Subsidiaries or otherwise included in the Assumed 

Liabilities, including pursuant to Contracts entered into at or prior to the Closing (including the 

fees, costs and expenses of any financial advisor, legal counsel, accountant, agent, auditor, 

broker, expert or other advisor or consultant retained by or on behalf of the Acquired 
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Subsidiaries), arising out of or in connection with this Agreement, the Transaction, the 

Bankruptcy Cases (including any related ancillary proceedings), the RSA or any “debtor-in-

possession” financing (including the Debtor-in-Possession Facility), plus (ii) an amount equal to 

50% of any amounts payable to the Escrow Agent in connection with the Transaction, plus (iii) 

any Change of Control Payments, whether payable at or following the Closing, in each case 

calculated as of the Adjustment Time; provided that (i) if any liabilities meet the definition of 

both Indebtedness and Transaction Expenses, such liabilities shall be included in Indebtedness 

for the purposes of determining the Purchase Price and (ii) if any liabilities meet the definition of 

both Current Liabilities and Transaction Expenses, such liabilities shall be included in 

Transaction Expenses for the purposes of determining the Purchase Price.  For the avoidance of 

doubt, Transaction Expenses shall include the Professional Fee Escrow Amount. 

“Transfer Taxes” has the meaning set forth in Section 6.4(c). 

“Treasury Regulations” means the regulations promulgated by the U.S. 

Department of the Treasury under the Code, including proposed and temporary regulations.  

“UKCo” means Garrett TS Ltd. 

“U.S. Benefit Plan” means any Benefit Plan that covers Employees located 

primarily within the United States. 

“U.S. Equity” has the meaning set forth in the Recitals. 

“U.S. Equity Transfer Agreement” means the U.S. equity transfer agreement in 

all material respects in the form attached hereto as Exhibit 3. 

“U.S. GAAP” means United States generally accepted accounting principles. 

“U.S. Share Seller” has the meaning set forth in the Preamble. 

“U.S. Shares” has the meaning set forth in the Recitals. 

“U.S. TopCo” has the meaning set forth in the Recitals. 

“U.S. TopCo LLC” has the meaning set forth in Annex K. 

“Virtual Data Room” means the virtual data room maintained by Intralinks in 

connection with the Transaction containing documents and information relating to the Business, 

the Acquired Subsidiaries and the Acquired Assets, and made available in electronic form to 

Buyer and its Representatives. 

“WARN” means the Worker Adjustment and Retraining Notification Act and any 

comparable foreign, state or local law.  
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Annex B 

Acquired Subsidiaries 

 

Acquired Subsidiary Jurisdiction of Organization Equity Ownership 

BRH LLC Delaware 100% held by Garrett 

Transportation I Inc. 

Calvari Limited Ireland 100% held by Garrett Motion 

Ireland A Limited 

COM DEV Investments Ltd. United Kingdom 100% held by Garrett Motion 

S.à.r.l. Switzerland 

Friction Materials LLC United States 100% held by Garrett 

Transportation I Inc. 

Garrett Borrowing LLC United States 100% held by Garrett LX III 

S.à.r.l. 

Garrett Finances S.N.C. France 99% held by Garrett Motion 

France S.A.S. 

1% held by Garrett Motion 

France C.S.A. 

Garrett Holding Company 

S.à.r.l. 

Switzerland 100% held by Garrett Motion 

S.à.r.l. 

Garrett LX I S.à.r.l. Luxembourg 100% held by Garrett 

ASASCO Inc. 

Garrett LX II S.à.r.l. Luxembourg 100% held by Garrett LX I 

S.à.r.l. 

Garrett LX III S.à.r.l. Luxembourg 100% held by Garrett LX II 

S.à.r.l. 

Garrett Motion (Thailand) 

Co. Ltd.  

Thailand 99.99644444% held by 

Garrett Motion LLC 

0.00177778% held by BRH 

LLC  

0.00177778% held by 

Friction Materials LLC    

Garrett Motion Australia Pty 

Limited 

Australia 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Automotive 

Research Mexico S. de R.L. 

de C.V 

Mexico 99.96666667% held by 

Garrett Motion S.à.r.l. 

0.03333333% held by Garrett 

Transportation Systems Ltd. 

(UK) 

Garrett Motion Bermuda 

Ltd. 

Bermuda 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Czech 

Republic s.r.o. 

Czech Republic 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Engineering 

Solutions Private Limited 

India 99.65367606% held by 

Garrett Motion Technologies 

(India) Private Limited 
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Acquired Subsidiary Jurisdiction of Organization Equity Ownership 

0.34632394% held by Garrett 

TS Ltd  

Garrett Motion France 

A.S.A.S. 

France 100% held by Garrett Motion 

France C.S.A. 

Garrett Motion France B 

S.A.S. 

France 100% held by Garrett Motion 

France C.S.A. 

Garrett Motion France 

C.S.A. 

France 99.9999743% held by Garrett 

Motion S.à.r.l. 

0.0000257% held by Garrett 

Transportation  Systems Ltd. 

(UK)   

Garrett Motion France 

S.A.S. 

France 100% held by Garrett Motion 

France C.S.A. 

Garrett Motion Germany 

GmbH 

Germany 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Industria 

Automotiva Brasil Ltda 

Brazil 64.61003505% held by BRH 

LLC 

35.38996495% held by 

Garrett Motion Sàrl  

Garrett Motion International 

Services SRL 

Romania 98.80478088% held by 

Garrett Transportation I Inc. 

1.19521912% held by 

Friction Materials LLC 

Garrett Motion Ireland A 

Limited 

Ireland 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Ireland B 

Limited 

Ireland 100% held by Calvari 

Limited 

Garrett Motion Ireland C 

Limited 

Ireland 100% held by Garrett Motion 

Ireland B Limited 

Garrett Motion Ireland 

Limited 

Ireland 100% held by Garrett Motion 

Ireland A Limited 

Garrett Motion Italia S.r.l. Italy 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Japan, Inc. Japan 100% held by Garrett 

Transportation Systems Ltd. 

(UK) 

Garrett Motion Korea Ltd.  Republic of Korea 100% held by Garrett 

Transportation Systems Ltd. 

(UK) 

Garrett Motion LLC United States 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Mexico S.A. 

de C.V 

Mexico 99.99998124% held by 

Garrett Motion S.à.r.l. 

0.00001876% held by Garrett 

Transportation  Systems Ltd. 
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Acquired Subsidiary Jurisdiction of Organization Equity Ownership 

(UK) 

Garrett Motion Portugal, 

Unipessoal, Lda 

Portugal 100% held by Garrett TS Ltd. 

Garrett Motion Romania 

S.r.l. 

Romania 99.9980217% held by Garrett 

Motion S.à.r.l.  

0.0019783% held by Garrett 

Transportation I Inc. 

Garrett Motion S.à.r.l. Switzerland 100% held by Garrett Motion 

Switzerland Holdings S.à.r.l. 

Garrett Motion Slovakia 

s.r.o. 

Slovak Republic 99.978602% held by Garrett 

TS Ltd. 

0.021398% held by Garrett  

Transportation I  Inc.  

Garrett Motion Spain, S.A. Spain 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion Switzerland 

Holdings S.à.r.l. 

Switzerland 100% held by Garrett TS Ltd. 

Garrett Motion 

Technologies (India) Private 

Limited 

India 99.40061548% held by 

Garrett Motion Sàrl 

0.59938452% held by Garrett 

Motion Bermuda Ltd.  

Garrett Motion UK A 

Limited 

United Kingdom 100% held by Garrett Motion 

UK C Limited 

Garrett Motion UK B 

Limited 

United Kingdom 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion UK C 

Limited 

United Kingdom 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion UK D 

Limited 

United Kingdom 100% held by Garrett Motion 

S.à.r.l. 

Garrett Motion UK Limited United Kingdom 100% held by Garrett Motion 

UK D Limited 

Garrett Transportation I Inc. United States 100% held by Garrett Motion 

Holdings Inc. 

Garrett Transportation 

Systems Ltd. (Thailand) 

Thailand 99.99919355% held by 

Garrett Transportation I Inc. 

0.00016129% held by BRH 

LLC  

0.00016129% held by 

Friction Materials LLC    

Garrett Transportation 

Systems Ltd. (UK) 

United Kingdom 100% held by Garrett Motion 

S.à.r.l. 

Garrett Transportation 

Systems UK II Ltd 

United Kingdom 100% held by Garrett Motion 

S.à.r.l. 

Garrett TS Ltd. United Kingdom 100% held by Garrett LX III 

S.à.r.l. 
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Acquired Subsidiary Jurisdiction of Organization Equity Ownership 

Garrett Turbo Ltd. United Kingdom 100% held by Garrett Motion 

S.à.r.l. 

Honeywell Automotive 

Parts Services (Shanghai) 

Co., Ltd. 

China 100% held by Honeywell 

Transportation Investment 

(China) Co., Ltd. 

Honeywell Transportation 

Investment (China) Co., Ltd. 

China 100% held by Garrett Motion 

S.à.r.l. Switzerland 

Honeywell Turbo 

Technologies (Wuhan) Co., 

Ltd. 

China 100% held by Honeywell 

Transportation Investment 

(China) Co., Ltd. 

OOO Garrett Transportation 

Systems 

Russia 75% held by Garrett 

Transportation I Inc. 

25% held by  Friction 

Materials LLC 
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Annex C 

Acquired Assets 

 

“Acquired Assets” means (a) the Acquired Equity and (b) except to the extent included in any 

Excluded Assets, any properties, assets, rights, privileges and interests of the Sellers or any of 

their respective Subsidiaries (including in properties, assets, rights, privileges and interests held 

by the Acquired Subsidiaries) of every kind and description, wherever located, whether real, 

personal or mixed, tangible, or intangible, including the following: 

(i) Acquired Accounts Receivable; 

(ii) Acquired Benefit Plans;  

(iii) Acquired Books and Records; provided that Sellers may retain copies of any of 

the Acquired Books and Records to the extent required by Law; 

(iv) Acquired Contracts (and related purchase orders); 

(v) Business Employees’ Records; 

(vi) Acquired Fixtures and Equipment; 

(vii) Acquired Intellectual Property; 

(viii) Acquired Inventory; 

(ix) Acquired IT Assets; 

(x) Acquired Leases; 

(xi) Acquired Owned Real Property; 

(xii) all causes of action, lawsuits, judgments, claims and demands of any nature 

available to or being pursued by Sellers or any of their respective Affiliates, whether arising by 

way of counterclaim or otherwise, except the Honeywell Claims; 

(xiii) all Avoidance Actions, except the Honeywell Claims;  

(xiv) all rights (but not any obligations) under non-disclosure or confidentiality, non-

compete or non-solicitation Contracts with current and former Employees and agents of Sellers 

or with third parties;  

(xv) all credits, prepaid expenses, refunds, deferred charges, advance payments, 

deposits (including customer deposits and security deposits), prepaid items and duties; 

(xvi) to the extent their transfer is permitted by Law, all Governmental Authorizations 

and Non-Governmental Authorizations and all applications therefor;  

(xvii) all guaranties, indemnities and similar rights in favor of Sellers or any of their 
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respective Affiliates;  

(xviii) to the extent transferrable, all express or implied warranties related to any of the 

foregoing;  

(xix) any rights under non-disclosure, confidentiality, exclusivity or similar Contracts 

entered into in connection with this Transaction;  

(xx) Insurance Policies (other than those Insurance Policies described in 

Section 6.10(b)), and claims and rights thereunder, including in respect of any damage to or loss 

of the Business as a result of events or circumstances occurring prior to the Closing Date;  

(xxi) all claims and rights under those Insurance Policies described in Section 6.10(b) 

in respect of any damage to or loss of the Business as a result of events or circumstances 

occurring on or prior to the Closing Date; and  

(xxii) all Tax assets (including duty and Tax refunds and prepayments).  
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Annex D 

Excluded Assets 

 

“Excluded Assets” means, other than the Acquired Equity, the following: 

(i) all documents, written files, papers, books, reports and records (A) to the extent 

solely related to any of the other Excluded Assets or Excluded Liabilities; and (B) all minute 

books, Organizational Documents, stock registers and such other books and records of Sellers 

and the corporate seal of Sellers; provided that, to the extent not prohibited by applicable Law, 

Buyer shall have the right to make copies of any portions of such documents; 

(ii) all documents, written files, papers, books, reports and records prepared or 

received by Sellers or any of their respective Affiliates or Representatives relating to the sale (or 

potential sale) of the Acquired Assets and/or the Excluded Assets (whether to Buyer or any other 

Person(s)), this Agreement, or the Transaction, including (A) all bids and expressions of interest 

received from third parties with respect to the acquisition of any of Sellers’ businesses or assets 

and (B) all privileged materials, documents and records of Sellers related thereto; 

(iii) all documents, written files, papers, books, reports and records relating to the 

Bankruptcy Case and not relating to the Business;  

(iv) subject to clause (xxi) of Annex C and Section 6.10(b), all director and officer 

insurance policies of Sellers, and all rights and benefits of any nature of Sellers with respect 

thereto, including all insurance recoveries thereunder and rights to assert claims with respect to 

any such insurance recoveries, in each case, to the extent payable to or on behalf of, or in respect 

of amounts payable by Sellers or any of the Affiliates to, any individuals covered by such 

policies; 

(v) all Tax assets (including duty and tax refunds and prepayments) of Sellers (except 

for any such Tax assets attributable or related to the Acquired Subsidiaries, the Acquired Assets 

or the Business); 

(vi) all Tax Returns of Sellers or any of their respective Affiliates and all documents, 

written files, papers, books, reports and records (including working papers) related thereto 

(except for any such Tax Returns attributable or related to the Acquired Subsidiaries, the 

Acquired Assets or the Business);  

(vii) all rights, claims and causes of action to the extent solely relating to any Excluded 

Asset (and not relating to the Business, the Acquired Assets or the Assumed Liabilities); 

(viii) the Honeywell Claims (except, if the SDA is designated as an Additional 

Assumed Contract, claims arising with respect to performance thereunder after the Closing);  

(ix) all shares of capital stock of Sellers or other equity interests of Sellers or 

securities convertible into or exchangeable or exercisable for shares of capital stock of Sellers or 

other equity interests of Sellers;  

(x) all retainers or similar prepaid amounts paid to the accountants, attorneys, 
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consultants, advisors, investment bankers or other professional service providers of Sellers or 

any of the Acquired Subsidiaries in connection with the Transaction Expenses; 

(xi) all Rejected Debtor Contracts and the Honeywell Agreements; 

(xii) all Contracts with agents, brokers, finders, investment bankers, financial advisors 

or similar Persons, including those with the Seller Financial Advisors;  

(xiii) all cash and cash equivalents of Sellers and all bank accounts of Sellers;  

(xiv) New York Stock Exchange Listing Agreement for Domestic Company Equity 

Securities, between Seller Parent and the New York Stock Exchange, dated as of August 21, 

2018; 

(xv) the Transfer Agent Services Agreement, between Seller Parent and Equiniti Trust 

Company;  

(xvi) all indemnification Contracts with directors, officers or employees of Sellers or 

their Subsidiaries; 

(xvii) those Insurance Policies described in Section 6.10(b); 

(xviii) the RSA; and 

(xix) all rights of Sellers under or arising from this Agreement.  
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Annex E 

Assumed Liabilities 

 

“Assumed Liabilities” means, except to the extent included within any Excluded Liabilities, all 

the following Liabilities of Seller Parent or any of its Subsidiaries (other than the Acquired 

Subsidiaries): 

(i) all Liabilities of the Business under the Closing Assumed Contracts (including all 

Cure Costs in connection with the assumption of the Closing Assumed Contracts); 

(ii) all Liabilities resulting from the rejection by Sellers or the Debtor Acquired 

Subsidiaries of a Contract (other than with a Non-Continuing Party) pursuant to Section 2.9(f); 

and  

(iii) all Liabilities that Buyer has expressly agreed to assume under this Agreement.  

 

For the avoidance of doubt, to the extent the definitions of “Assumed Liabilities” and/or 

“Excluded Liabilities” in this Agreement conflict with the definitions contained in Exhibit 2, the 

definitions of Assumed Liabilities and/or Excluded Liabilities, as applicable, under this 

Agreement will control for all purposes herein (including for purposes of the definition of the 

Plan).  
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Annex F 

Excluded Liabilities 

 

“Excluded Liabilities” means all Liabilities of Seller Parent or any of its Subsidiaries (including 

the Acquired Subsidiaries) (whether accruing before, on or after the Closing Date, whether 

known or unknown, fixed or contingent, asserted or unasserted) other than the Assumed 

Liabilities, and including:  

(i) all Liabilities arising under or related to the Honeywell Agreements;   

(ii) all Liabilities arising out of or relating to or otherwise in respect of the Honeywell 

Claims or any other Litigation involving Honeywell or any of its Affiliates, and all Liabilities to 

Honeywell or any of its Affiliates (other than Liabilities arising under the Acquired Contracts);  

(iii) all Liabilities arising under (or as a result of the rejection of) any Rejected Debtor 

Contract as of the Execution Date (i.e., those set forth on Annex J);  

(iv) all Liabilities (other than the 503(b) Expenses) resulting from the rejection by 

Sellers or the Debtor Acquired Subsidiaries of any Contract with a Non-Continuing Party that 

becomes a Rejected Debtor Contract following the Execution Date pursuant to Section 2.9(f); 

(v) all Liabilities relating to any Excluded Asset, except for such Liabilities resulting 

from the rejection by Sellers or the Debtor Acquired Subsidiaries of a Contract (other than with a 

Non-Continuing Party) pursuant to Section 2.9(f); 

(vi) all Tax Liabilities of (x) Sellers, (y) their respective Subsidiaries (other than the 

Acquired Subsidiaries) and (z) the Acquired Subsidiaries to the extent disallowed as a result of 

actions taken in accordance with Section 6.4(f)(i)(A)-(D); 

(vii) all Liabilities and obligations related to compliance under the Securities Act, the 

Exchange Act and other applicable securities Laws, including with respect to the filing (or 

failure to file) of any Public Filings;  

(viii) all Liabilities arising under the Prepetition Credit Agreement; 

(ix) all Liabilities arising under the Prepetition Notes; 

(x) all Liabilities arising under any debtor-in-possession financing, including the 

Debtor-in-Possession Facility; 

(xi) all Liabilities arising under any Indebtedness for borrowed money of Sellers and 

their respective Subsidiaries (other than the Acquired Subsidiaries);  

(xii) all Liabilities arising under any interest rate protection agreements, foreign 

currency exchange agreements, forward contracts or other interest, exchange rate, commodity 

hedging or swap agreements related to the Prepetition Credit Agreement, Prepetition Notes and 

Debtor-in-Possession Facility (or otherwise of Sellers and their respective Subsidiaries (other 

than the Acquired Subsidiaries)); 
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(xiii) all Liabilities arising from the termination of the former employee of the Business

referred to as BOC; 

(xiv) all claims, costs and expenses incurred by Sellers or the Acquired Subsidiaries in

connection with Litigation against Sellers or any of their respective Representatives in 

connection with Sellers’ decision to enter into the Transaction or the Transaction Documents; 

(xv) all Liabilities under (A) any equity award or equity-linked award (including any

performance cash units or similar instruments) or (B) any Equity Security of any Seller; 

(xvi) all claims, costs and expenses incurred by the Acquired Subsidiaries in connection

with the initiation or conduct of the Bankruptcy Cases by the Debtors (unless taken into account 

in the calculation of Transaction Expenses), including all Liabilities arising out of the 

consummation of the Plan (including any distributions or other actions taken by any of Sellers, 

their bankruptcy estates (whether existing as of the Execution Date or arising in the future, 

including all actions arising under Chapter 5 of the Bankruptcy Code) or Acquired Subsidiaries 

in connection with the Plan); 

(xvii) all Liabilities arising under indemnification obligations under Contracts (or

Organizational Documents of Sellers or their Subsidiaries (other than Acquired Subsidiaries)) 

with directors, officers or employees of Sellers or their Subsidiaries;  

(xviii) all Liabilities relating to any non-compliance by Sellers or Buyer or their

respective Affiliates (including the Acquired Subsidiaries) with any applicable “bulk sales,” 

“bulk transfer” and similar Laws;  

(xix) the costs and expenses relating to the Insurance Policies described in

Section 6.10(b); 

(xx) all Liabilities in respect of severance that become payable to a Covered Employee

arising from a Qualifying Good Reason Termination; and 

(xxi) all Liabilities arising under the RSA.

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 145 of 215



LONDON:638736.15 
#93414349v90 

Annex G 

Allocation of Purchase Price 

(a) The portion of the Purchase Price allocated to the U.S. Equity shall be two

hundred fourteen million Dollars ($214,000,000), subject to adjustment to reflect (x) any of the 

matters included in (ii) – (v) of the definition of “Purchase Price” which (A) were reflected in the 

calculation of the Purchase Price (as determined in accordance with Section 2.13) and (B) were 

directly attributable to the U.S. Equity and (y) the net intercompany positions set forth below. 

The intercompany payables and receivables below shall only be used for purposes of allocating 

the U.S. Purchase Price and Non-U.S. Purchase Price; provided that in any case the net effect of 

including such intercompany payables and receivables on the Purchase Price shall be $0.  In 

addition, any Liabilities of U.S. Topco or U.S. Topco LLC that are taken into account as 

amounts realized for U.S. federal income tax purposes shall be allocated to the U.S. Equity.  For 

purposes of this Annex G, in the event that Buyer makes an Asset Sale Election, references 

herein to “U.S. Equity” shall refer to the assets acquired pursuant to such election.   

Intracompany Accounts Receivable 41142100 

Intracompany A/R & A/P Out of Balance 41164100 

Intracompany Accounts Payable 42121000 

Intracompany Notes Receivable 41142225 

Interco/Intraco Suspense/Dispute 41177100 

Unbilled Interco/Intraco Receivables 41177500 

Intraco OOB - Intraco Debt 41272000 

Intracompany Notes & Interest 42131000 

Intraco OOB - Intraco Notes Pay/Rec 42173100 

(b) The portion of the Purchase Price allocated to the Acquired Assets (excluding

Acquired Shares) shall be determined by a third party valuation of the Acquired Assets 

(excluding the Acquired Shares). Seller Parent and Buyer shall mutually agree and retain the 

Independent Accountant to perform such third party valuation. All fees incurred to obtain a third-

party valuation pursuant to shall be split evenly between Seller Parent and Buyer. Seller Parent 

and Buyer agree that the third party valuation performed by the Independent Accountant shall be 

used for purposes of allocating the Purchase Price to the Acquired Assets (excluding the 

Acquired Shares). 

(c) The portion of the Purchase Price (and other Liabilities taken into account for

purposes of Section 1060 of the Code) which has not been allocated pursuant to (a) and (b) 

above shall be allocated to the Non-U.S. Shares. For the avoidance of doubt, the Funded Debt 

Repayment Amount shall be allocated as a Liability to the Non-U.S. Shares.  
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Annex H 

Form of Seller Estimate and Post-Closing Statement

Notes: In the event of any conflict or inconsistency between this Annex H and the Agreement or any of the 

definitions set forth therein, the terms and definitions set forth in the Agreement shall prevail. As set forth in this 

Annex H (Illustrative Purchase Price Calculation), the Base Purchase Price as allocated to the U.S. Purchase Price 

and Non-U.S. Purchase Price below is illustrative only and shall not be determinative of the allocation between the 

U.S. Purchase Price and Non-U.S. Purchase Price pursuant to Section 2.12 and Annex G (Allocation of Purchase 

Price). The allocated amounts set forth below have been prepared in accordance with the methodology set forth in 

paragraph (a) of Annex G (Allocation of Purchase Price), and reflect the impact of net intercompany positions 

among U.S. Topco Acquired Subsidiaries, on the one hand, and any Non-U.S. TopCo Acquired Subsidiaries, on the 

other hand, as of June 30, 2020. For the avoidance of doubt, the aggregate Purchase Price is calculated without 

reference to the U.S. Purchase Price and Non-U.S. Purchase Price and the impact of net intercompany positions 

between Acquired Subsidiaries on the aggregate Purchase Price shall be $0. 
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($ millions)
U.S. Purchase 

Price

Non-U.S. 

Purchase Price

Acquired Assets 

Purchase Price
Purchase Price

(A) Base Purchase Price (see Annex G) 2,100

(B) Target Net Working Capital (175)

(+) Current Assets (see Exhibit 1 to this Annex I))

(+) Net Accounts Receivable Factoring (ex. Discounted Promissory Notes)

(-) Current Liabilities (see Exhibit 2 to this Annex I)

(C) Net Working Capital

(D) Net Working Capital Adjustment (C-B)

(E) Net Working Capital Adjustment (C-B) (max. +/-$50m)

(F) Cash

Closing Date Cash in China

(+) Closing Date Cash in China in excess of $50m

(+) Closing Date Cash in China below $20m

Closing Date Cash in South Korea

(+) Closing Date Cash in South Korea above $10m

(+) Closing Date Cash in South Korea below $6m

(+) Closing Date Cash in Brazil

(+) Closing Date Cash in India

(G) Net Cash Adjustment

(H) Closing Date Cash (after Net Cash Adjustment) (F-G)

(I) Cap on Closing Date Cash ($120m minus Closing Date Cash in Brazil and India)

(-) Closing Date Brazil Cash

(-) Closing Date India Cash

(J) Closing Date Cash

(+) Borrowed Money

(+) Net Hedging Liabilities

(+) Capital Lease Liabilities

(+) Deferred Liabilities

(+) Reimbursement Liabilities

(+) Conditional Sale Liabilities

(+) Penalties

(+) Accrued But Unpaid Dividends

(+) Net Accounts Receivable Factoring (ex. Discounted Promissory Notes)

(+) Leakage

(+) Guarantees / Encumbrances

(+) Other Indebtedness

(K) Indebtedness

(+) U.S. and Irish Pensions Obligations

(+) Uncertain Tax Positions 

Discounted Promissory Notes Balance Outstanding (Threshold Test Below)

(+) Discounted Promissory Notes > $30m (+/- $50m Target Net Working Capital)

(+) Tax Repatriation Costs

(+) Unpaid Korea Settlement Amount

(+) Brazilian Tax Exposure

(L) Closing Date Indebtedness (K+ Sub-L Categories)

(M) Net Cash (J-L)

(+) 50% of Escrow Agent Fees

(+) Change of Control Payments

(+) Professional Fee Escrow Amount

(+) Other Transaction Expenses

(N) Transaction Expenses

(O) Closing Purchase Price (A+E+M-N)

(P) Estimated Purchase Price

Positive Purchase Price Adjustment Amount / (Negative Purchase Price 

Adjustment Amount) (O-P)

1

1 Last row will only be included in the Post-Closing Statement. 

H-2
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Annex I 

Illustrative Purchase Price Calculation 

(as of June 30, 2020) 

Notes: In the event of any conflict or inconsistency between this Annex I and the Agreement or any of the 

definitions set forth therein, the terms and definitions set forth in the Agreement shall prevail. As set forth in this 

Annex I (Illustrative Purchase Price Calculation), the Base Purchase Price as allocated to the U.S. Purchase Price 

and Non-U.S. Purchase Price below is illustrative only and shall not be determinative of the allocation between the 

U.S. Purchase Price and Non-U.S. Purchase Price pursuant to Section 2.12 and Annex G (Allocation of Purchase 

Price). The allocated amounts set forth below have been prepared in accordance with the methodology set forth in 

paragraph (a) of Annex G (Allocation of Purchase Price), and reflect the impact of net intercompany positions 

among U.S. Topco Acquired Subsidiaries, on the one hand, and any Non-U.S. TopCo Acquired Subsidiaries, on the 

other hand, as of June 30, 2020. For the avoidance of doubt, the aggregate Purchase Price is calculated without 

reference to the U.S. Purchase Price and Non-U.S. Purchase Price and the impact of net intercompany positions 

between Acquired Subsidiaries on the aggregate Purchase Price shall be $0. 
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($ millions)
U.S. Purchase 

Price

Non-U.S. 

Purchase Price

Acquired Assets 

Purchase Price
Purchase Price

(A) Base Purchase Price (see Annex G) 199 1,901 0 2,100

(B) Target Net Working Capital (79) (96) (175)

(+) Current Assets (see Exhibit 1 to this Annex I)) 80 748 828

(+) Net Accounts Receivable Factoring (ex. Discounted Promissory Notes) 0 35 35

(-) Current Liabilities (see Exhibit 2 to this Annex I) 49 915 964

(C) Net Working Capital 31 (132) (101)

(D) Net Working Capital Adjustment (C-B) 110 (36) 74

(E) Net Working Capital Adjustment (C-B) (max. +/-$50m) 74 (24) 50

(F) Cash 4 125 129

Closing Date Cash in China 0 47 47

(+) Closing Date Cash in China in excess of $50m 0 0 0

(+) Closing Date Cash in China below $20m 0 0 0

Closing Date Cash in South Korea 0 14 14

(+) Closing Date Cash in South Korea above $10m 0 4 4

(+) Closing Date Cash in South Korea below $6m 0 0 0

(+) Closing Date Cash in Brazil 2 0 2

(+) Closing Date Cash in India 0 3 3

(G) Net Cash Adjustment 2 7 9

(H) Closing Date Cash (after Net Cash Adjustment) (F-G) 2 118 120

(I) Cap on Closing Date Cash ($120m minus Closing Date Cash in Brazil and India) 2 118 120

(-) Closing Date Brazil Cash 2 0 2

(-) Closing Date India Cash 0 3 3

(J) Closing Date Cash 0 115 115

(+) Borrowed Money 4 0 4

(+) Net Hedging Liabilities 0 3 3

(+) Capital Lease Liabilities 0 0 0

(+) Deferred Liabilities 0 0 0

(+) Reimbursement Liabilities 0 0 0

(+) Conditional Sale Liabilities 0 0 0

(+) Penalties 0 0 0

(+) Accrued But Unpaid Dividends 0 0 0

(+) Net Accounts Receivable Factoring (ex. Discounted Promissory Notes) 0 35 35

(+) Leakage 0 0 0

(+) Guarantees / Encumbrances 0 0 0

(+) Other Indebtedness 0 0 0

(K) Indebtedness 4 38 42

(+) U.S. and Irish Pensions Obligations 3 39 42

(+) Uncertain Tax Positions 6 59 65

Discounted Promissory Notes Balance Outstanding (Threshold Test Below) 0 30 30

(+) Discounted Promissory Notes > $30m (+/- $50m Target Net Working Capital) 0 0 0

(+) Tax Repatriation Costs 0 5 5

(+) Unpaid Korea Settlement Amount 0 7 7

(+) Brazilian Tax Exposure 0 0 0

(L) Closing Date Indebtedness (K+ Sub-L Categories) 13 148 161

(M) Net Cash (J-L) (13) (33) (46)

(+) 50% of Escrow Agent Fees 0 0 0

(+) Change of Control Payments 0 0 0

(+) Professional Fee Escrow Amount 0 0 0

(+) Other Transaction Expenses 0 0 0

(N) Transaction Expenses 0 0 0

Estimated Purchase Price (A+E+M-N) 260 1,844 2,104

I-2
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Exhibit 1 

to Annex I 

Included Current Assets2 

Included Current Assets

Account Description Acct. # Account Description Acct. #

Trade Accounts Receivable 41131100 WIP 41162000

Trade A/R Accrual 41131110 Finished Goods - Base 41163100

Sales Returns Allowance 41133140 Finished Goods - Consigned Out 41163300

Unbilled Accounts Receivable 41131150 Inventory in Transit 41164000

Trade Notes Receivable 41131200 Contracts in Progress 41166100

Employee Receivables 41132100 Contracts in Progress E&O 41166300

Returnable Deposits - Current 41132110 Prepaid Insurance 41171000

VAT Taxes Receivable 41132200 Prepaid Property Taxes 41172000

All Other Taxes Receivable 41132210 Other Prepaid Taxes 41172100

Due from State Local Foreign Govt 41132400 Prepaid Rent 41173000

Due from Vendors Carriers & Insurance 41132700 Prepaid Utilities and Phone 41173100

Customer Contribution in Progress 41132710 Cust Funded Tooling in Progress 41174100

Customer Contribution Unbilled 41132720 Cust Funded Prepaid Engineering Expense 41174300

Scrap Sales Receivable 41132750 Prepayments to Suppliers 41132600

Other Receivables 41132800 Prepaid Pension Cost 41175000

Sundry Notes Receivable 41132810 Prepaid Advertising 41177300

Res for Trade A/R and N/R - Current 41133100 Prepaid Software License/Maintenance Fee 41177700

Reserve for Sundry Receivables 41133200 Other Prepaid and Current Assets 41178000

LCM Reserve 41165100 Current Business Win Customer Pricing Assets 41178001

E&O Reserve 41165300 Prototype Receivables 41132650

E&O Reserve - MRO 41165310 Short Pay/Debit Note Allowance 41133120

Shrinkage/Cycle Count Reserve 41165400 Promotional Allowance 41133110

Interco Profit in Ending Inventory 41165500 Cash Discount Allowance 41133130

FIFO Reserve 41165600 Finished Goods - Purchased 41163250

Raw Materials - Base 41161100 Finished Goods - In Transit 41163400

Raw Materials - Inbound Freight 41161210 Packaging Materials 41164200

Raw Materials - In-Transit 41161240 Cust Funded Tooling Payments 41174200

Raw Materials - Supplies Inventory/MRO 41161300

2 Current Assets will continue to be recorded in the Ordinary Course, including with respect to Account Number. 

I-3
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Exhibit 2 

to Annex I 

Included Current Liabilities3 

Included Current Liabilities

Account Description Acct. # Account Description Acct. #

Trade A/P - Capital Spending 42110500 Accrued Utilities 42172600

Trade A/P - Inv, MRO & Other 42110600 Accrued Cores 42172610

Trade Notes Payable 42112000 Other Accrued Expense 42172700

Trade A/P Accrual 42113000 Freight Accrual 42172800

Other Accounts Payable 42114000 Operating lease liability - ST 42182500

Sales & Use Taxes Payable 42154100 Accrued Payroll 42170100

VAT Payable 42171110 Employer Payroll Taxes 42170200

Real Estate Taxes Payable 42154300 Employee Payroll Taxes 42170300

Other Taxes, Customs & Duties 42171100 Incentive Compensation Plan (ICP) 42170400

Warranty - General Reserve 42170900 Management Incentive Plan (MIP) 42170450

Warranty - Specific Product Complaints42171000 Local Non-Sales Incentive Plan 42170500

Special Liab - Severance (Repo) 42171200 Commissions/Sales Incentive plan 42170550

Special Liab - Exit Cost (Repo) 42171300 Vacation 42170600

Special Liab - Asbestos Reserve 42171320 Holiday 42170700

Special Liab - Environ. Remediation 42171330 Other Payroll Deductions 42170800

Special Liab - Litigation Reserve 42171340 Customer Advances 42167100

401(K) 42171600 Customer Funded Engineering Advances 42173300

Quick Savings Advanced Payments 42171860 Deferred Revenue 42167200

Legal & Audit Fees 42171900 Customer Pricing Reserve 42171700

Pension Costs 42172100 Workmen's Compensation Reserve 42172010

Rent 42172200 Other Reserves 42171400

Royalties 42172300 Self Funded Restructuring 42171370

Third-party Commissions 42172400 Accrued Customer Spending 42171850

Insurance 42172500

3 Current Liabilities will continue to be recorded in the Ordinary Course, including with respect to Account Number. 
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Exhibit 3 

to Annex I 

Excluded Current Assets4 

Excluded Current Assets

Account Description Acct. #

Cash in Bank 41110100

Cash in Transit 41110120

Marketable Securities > 90 days 41121000

Marketable Securities < or equal to 90 Days 41110200

Unmatured FX Hedge - Assets 41190110

Hedge Receivables - FX 41132760

Unmatured Forward or Futures Contracts - Assets 41190120

Non-US Income Tax Receivable 41153000

State Income Tax Receivable 41152000

Non-US Current Deferred Tax Asset 41183000

US Federal Income Tax Receivable 41151000

4 Current Assets will continue to be recorded in the Ordinary Course, including with respect to Account Number. 
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Exhibit 4 

to Annex I 

Excluded Current Liabilities5 

Excluded Current Liabilities

Account Description Acct. # Account Description Acct. #

Term Loan B USD 42173250 Intracompany Accounts Payable 42121000

High Yield Loan 42173220 Intracompany Notes & Interest 42131000

Revolver Loan 42173230 Intracompany Accounts Receivable 41142100

Term Loan B EUR 42173240 Intraco OOB - Intraco Control 42173200

Term Loan A 42173210 Intraco Deferred Gain - Customer Intang 42168200

Uncommitted credit facility 42173260 Intracompany Notes Receivable 41142225

Unbilled Interco/Intraco Payables 42173000 Intraco OOB - Intraco Notes Pay/Rec 42173100

Non-US Taxes Payable 42153000 Intracompany A/R & A/P Out of Balance 41164100

US State & Local Taxes Payable 42151000 Undrawn Fee - Revolver Loan 42173270

US Federal Taxes Payable 42152000 IRS - ST Liability 42162000

Interco/Intraco Suspense/Dispute 41177100 Accum Amort - Intraco Defer GainCustInt 42168600

Unbilled Interco/Intraco Receivables 41177500 Notes Payable to Banks 42140000

Intercompany Notes Receivable 41142250 Unmatured Forward or Futures Contracts 42161000

Intercompany A/R - History 41142201 Unmatured FX Hedge - liabilities 42160500

Intercompany Payables 42122000 Indemnification Payable to Honeywell - Asbestos 42141000

Intercompany Accounts Receivable 41142200 Indemnification Payable to Honeywell - MTT 42141100

Intercompany Notes & Interest 42132000 Notes Payable - Revolver Loan 42141010

Intracompany Reserve 42172900 Notes Payable - Uncommitted credit facility 42141020

Intraco OOB - Intraco Debt 41272000 Current Portion of Term Loan 42181000

5 Current Liabilities will continue to be recorded in the Ordinary Course, including with respect to Account Number. 
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Annex J 

Rejected Debtor Contracts 

(i) Indemnification and Reimbursement Agreement, dated September 12,

2018, by and among Garrett ASASCO Inc., Honeywell Holdings International Inc., and 

Honeywell, as amended on June 12, 2020;   

(ii) Indemnification Guarantee Agreement, dated as of September 27, 2018,

between Honeywell ASASCO 2 Inc., Garrett ASASCO Inc. and the other Guarantors 

party thereto;  

(iii) Tax Matters Agreement, dated September 12, 2018, between Honeywell,

Seller Parent, and solely for purposes of Section 3.02(g), 5.05 and 6.13(b), Garrett 

ASASCO Inc. and Honeywell ASASCO 2 Inc.; 

(iv) Memorandum related to the Honeywell Transportation Systems Supply

Agreement Entered into between M-AUTO and Garrett Japan Inc. (formerly Honeywell 

Japan Inc.) on June 16, 2011; 

(v) Memorandum related to the Honeywell Transportation Systems Supply

Agreement Entered into between M-AUTO and Garrett Japan Inc. (formerly Honeywell 

Japan Inc.) on June 16, 2011; 

(vi) Order Form for Cloud Services, by and between SAP (Schweiz) AG and

Garrett Motion Sarl, dated as of March 31, 2020; 

(vii) Master Services Agreement, by and between Honeywell Technologies

SARL and Verizon Switzerland AG, dated as of February 15, 2019; 

(viii) Garrett Motion, Inc. Cloud Service Agreement, by and between Seller

Parent and Oracle America, Inc., dated as of September 19, 2019; 

(ix) Assignment Agreement, by and between Honeywell and Garrett Motion

SARL, dated as of December 19, 2019; 

(x) Garrett Motion, Inc. Software License and Services Agreement, by and

between Seller Parent and Oracle Corporation, Inc.; 

(xi) Master Subscription Agreement, by and between Honeywell Technologies

SARL and salesforce.com, inc., dated as of May 30, 2018, including the Data Processing 

Addendum thereto; 

(xii) Services Agreement, by and between Garrett Motion Sarl (formerly

Honeywell International Inc.) and SC Techsistem SRL, dated as of February 24, 2017; 

(xiii) Master Services Agreement, by and between Garrett Motion Sarl and S.C.

Techsistem SRL, dated as of January 1, 2020; 
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(xiv) SAAS and Services Agreement, by and between Honeywell Technologies

Sarl and Manufacturing System Insights, Inc., dated as of August 22, 2018; 

(xv) Master Services Agreement, by and between Garrett Motion Sarl

(formerly Honeywell International Inc.) and ServiceNow, Inc., dated as of June 13, 2017; 

(xvi) TS Letter Agreement, by and between ServiceNow, Inc. and Honeywell

Technologies Sarl, dated as of May 2, 2018; 

(xvii) Order Form, by and between ServiceNow Nederland B.V. and Garrett

Motion Sarl, dated June 21, 2019; 

(xviii) Service Request-Cum-Agreement for Singtel ConnectPlus IP VPN

Service, by and between Garrett Motion Sarl and Singapore Telecommunications 

Limited, dated as of January 30, 2020; 

(xix) Purchase Order, by and between Every Angle and Garrett Motion Sarl,

dated as of February 24, 2020; and 

(xx) Any contract with Broadridge Financial Solutions, Inc. or its affiliates.
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Annex K  

Post-Signing Reorganization 

1. Prior to December 31, 2020, U.S. Seller Parent shall contribute to U.S. Share Seller the

U.S. Shares, in exchange for shares of U.S. Share Seller (“Step 1”).

2. One (1) Business Day following the date of Step 1 but in any event on or prior to

December 31, 2020, U.S. TopCo shall convert to a limited liability company (“U.S.

TopCo LLC”) pursuant to Section 18-214 of the Delaware Limited Liability Company

Act, as amended, and Section 266 of the Delaware General Corporation Law, as

amended. No election shall be made to treat U.S. Topco LLC as an association taxable as

a corporation for U.S. tax purposes that is effective on or prior to the Closing Date.
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Annex L 

Specified Jurisdiction Withholding Rates 

Specified Jurisdiction Withholding Tax Rate 

People’s Republic of China 5% 

Republic of Korea 15% 

Slovak Republic 5% 

Romania 5% 

Thailand 10% 
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Exhibit 1 

Form of Bidding Procedures Order 

[Attached.] 
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Exhibit 2 

Global Restructuring Term Sheet 

[Attached.]
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Garrett Motion 

Global Restructuring Term Sheet 

This term sheet (the “Term Sheet”) 1 sets forth certain material terms of a proposed going concern 

financial restructuring (the “Restructuring”) of Garrett Motion Inc. (“GMI”) and its subsidiaries 

(collectively, the “Company”).  This Term Sheet summarizes certain key terms of a joint chapter 

11 plan of reorganization in the Chapter 11 Cases (as defined below) and will be attached to a 

Restructuring Support Agreement (the “RSA”) among the Debtors (as defined below), and certain 

lenders signatory thereto (collectively, the “Consenting Lenders”) that are lenders under that 

certain Credit Agreement, dated as of September 27, 2018 (the “Credit Agreement”), among 

certain Debtors (as defined below), JPMorgan Chase Bank, N.A., as administrative agent, and the 

lenders party thereto from time to time.   

This Term Sheet is not an offer to buy or sell any security nor a solicitation of acceptances of a 

chapter 11 plan within the meaning of Section 1125 of the Bankruptcy Code.  Any such offer or 

solicitation will comply with all applicable securities laws and provisions of the Bankruptcy Code. 

This Term Sheet is not binding and is subject to the satisfactory completion of due diligence and 

approval by the Company and the Consenting Lenders.  In addition, no party shall be bound with 

respect to any transaction contemplated hereunder until the execution and delivery of definitive 

documentation acceptable in to the Company and the Consenting Lenders after obtaining all 

necessary internal approvals. 

This Term Sheet does not purport to summarize all of the terms, conditions, representations, 

warranties, and other provisions with respect to the transactions described herein, which 

transactions will be subject to the satisfactory negotiation and completion of definitive documents 

incorporating the terms set forth herein and others as may be mutually agreed.  The closing of any 

transaction will be subject to the terms and conditions set forth in such definitive documents.   

OVERVIEW 

Overview The Restructuring will be implemented through the Debtors’ 

commencement of chapter 11 cases (the “Chapter 11 Cases”) in the 

United States Bankruptcy Court for the Southern District of New 

York (the “Bankruptcy Court”) and pursuit of a chapter 11 plan of 

reorganization in the Chapter 11 Cases (the “Plan”), by GMI and 

certain subsidiaries which are identified as Debtors below, which 

Plan shall be in form and substance reasonably satisfactory to the 

Requisite Consenting Lenders and provide for, among other things: 

 the acquisition (the “Acquisition”) of substantially all of

the business of the Company (the “Business”) by a special

1 Capitalized terms used herein but not otherwise defined have the meanings given to them in the Bankruptcy Code. 

“Claim” shall have the meaning set forth in section 101(5) of the Bankruptcy Code. 

EX 2 - 2
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purpose entity (“New Garrett”) created by the plan sponsor 

(the “Plan Sponsor”) for such purpose; 

 the sale by certain Debtors (the “Sellers”) of equity

interests in certain of their subsidiary Debtors, and the

assignment and assumption of certain other assets and

liabilities of Sellers;

 the payment of the claims of existing secured creditors

from the cash proceeds of the Acquisition (as agreed by the

Requisite Consenting Lenders);

 the assumption by New Garrett of certain specified

liabilities of the Company, including substantially all

ordinary course trade liabilities;

 the exclusion of certain assets and liabilities from the

Acquisition, including, among others, all pre- and post-

petition claims and causes of action against Honeywell

International Inc. (“Honeywell”), its affiliates and their

respective officers, directors, professional advisors,

consultants and related persons arising out of the 2018

spin-off transaction and related matters (the “Excluded

Causes of Action”);

 the transfer to a Liquidating Trust (as defined below) of the

cash proceeds of the Acquisition remaining after

distributions in satisfaction of certain claims specified in

the Plan on the Plan Effective Date, including, without

limitation, claims arising under the Credit Agreement

(including, for the avoidance of doubt, any “Secured

Hedging Obligations” as defined in the Credit Agreement)

and Senior Subordinated Notes (defined below) (the

“Excess Proceeds”), and certain other Excluded Assets (as

defined below, and together with the Excess Proceeds, the

“Liquidating Trust Assets”), to be distributed following the

later of the Final Order Entry Date and the Final Allocation

Date (each as defined below) to stakeholders of the

Company on account of certain claims and interests

pursuant to the ASASCO Proceeds Waterfall (as defined

below) or the U.S. Proceeds Waterfall (as defined below

and, together with the ASASCO Proceeds Waterfall, the

“Liquidating Trust Waterfalls”), and in accordance with the

order of priority and in a manner required by the

Bankruptcy Code, the Intercreditor Agreement, dated as of

September 27, 2018, among GMI, Senior Subordinated

Notes Issuer, Garrett LX II S.à r.l., the Borrowers, the other

Grantors party thereto, the Agents, and Honeywell

ASASCO 2 Inc., and applicable law; and
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 the assignment to the Spin-Off Litigation Trust (as defined

below) of the Excluded Causes of Action and certain other

Excluded Assets for the benefit of stakeholders of the

Company on account of claims and interests pursuant to

the Plan.

In exchange for support of the Plan and other material terms set 

forth herein, the Company will implement a chapter 11 process in 

accordance with the milestone deadlines set forth in the RSA 

(collectively, the “Milestones”). 

Debtors The following entities will be debtors in the Chapter 11 Cases (the 

“Debtors”):  

 GMI;

 Garrett Motion Holdings Inc. (“GMHI”);

 Garrett ASASCO Inc. (“ASASCO”);

 Garrett LX I S.à r.l. (“Senior Subordinated Notes Issuer”);

 Garrett LX III S.à r.l. (“TLB Borrower”);

 Garrett Borrowing LLC (“Co-Borrower”);

 Garrett Motion S.à r.l. (“Swiss Borrower”, and collectively

with TLB Borrower and Co-Borrower, the “Borrowers”);

 all direct and indirect subsidiaries of GMI that are

guarantors under the Credit Agreement; and

 any other direct and indirect subsidiaries of GMI as

mutually agreed between the Company and the Plan

Sponsor.

An organizational chart of the Company as of the date hereof is 

attached as Annex A. 

DIP Financing The Company will enter into a superpriority, secured debtor-in-

possession financing on the terms and conditions set forth on Annex 

B (the “DIP Financing”) and otherwise acceptable to Requisite 

Consenting Lenders.  The Company expects that all Consenting 

Lenders will have an opportunity to participate in the DIP Financing.  

The order approving the DIP Financing shall be in form and 

substance acceptable to the Requisite Consenting Lenders. 

Adequate Protection Consenting Lenders shall consent to the DIP Financing (subject to 

approval of terms), enter into intercreditor arrangements as may be 

necessary to effect the incurrence of priming liens on non-US 

collateral, and consent to the use of cash collateral on the terms set 

forth on Annex B hereto, which includes, among other things, the 

following forms of adequate protection (all of which shall be in 
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form and substance satisfactory to the Requisite Consenting 

Lenders in their sole discretion): 

 monthly payment of interest during the Chapter 11 Cases at

the non-default contract rate, with default interest of an

additional 2% under Section 2.13 of the Credit Agreement

to accrue in kind on account of the Prepetition Credit

Agreement Claims;

 superpriority adequate protection claims and liens; and

 reimbursement of reasonable and documented fees and

expenses of advisors to the Consenting Lenders (including

Gibson, Dunn & Crutcher LLP).  Among other things, the

cash collateral order shall also set forth the Debtors’

stipulations as to amount of claims, validity of liens and

other matters with respect to the Credit Agreement, the

obligations thereunder and the liens and security interests

securing such obligations and provide waivers, upon entry

of a final order, of marshalling, any right to surcharge under

section 506(c) of the Bankruptcy Code, and the “equities of

the case” exception under 552(b) of the Bankruptcy Code.

Expense Reimbursement The Company will agree in the RSA to reimburse the reasonable 

and documented fees and expenses of (i) Gibson, Dunn & Crutcher 

LLP as the primary legal counsel for the Consenting Lenders, (ii) a 

single financial advisor for the Consenting Lenders subject to a 

budget to be mutually agreed upon between the Company and 

Consenting Lenders and (iii) the reasonable and documented fees 

and expenses of local counsel to the extent necessary.  

SALE TRANSACTION 

Acquisition Agreement The obligations of the Company and the Plan Sponsor with respect 

to the Acquisition will be set forth in a Share and Asset Purchase 

Agreement (the “SAPA”) to be executed and delivered 

immediately prior to the commencement of the Chapter 11 Cases.  

The terms of the SAPA and any amendments thereto shall be in 

form and substance reasonably acceptable to the Requisite 

Consenting Lenders (it being understood that any amendments or 

modifications to the terms of the SAPA to effect or implement the 

Asset Sale Election (as defined in the SAPA) are acceptable to the 

Requisite Consenting Lenders). 

Acquisition Structure The Acquisition will include: 

(a) the purchase and sale by GMHI of all of its interests in

Garrett Transportation I Inc. and its direct and indirect

subsidiaries (the “U.S. Acquired Subsidiaries”);
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(b) the purchase and sale by ASASCO of all of its interests in

Senior Subordinated Notes Issuer and its direct and

indirect subsidiaries (the “ASASCO Acquired

Subsidiaries” and, together with the U.S. Acquired

Subsidiaries, the “Acquired Subsidiaries”); and

(c) the purchase and sale of certain other assets and

assumption of certain other liabilities of GMI, GMHI and

ASASCO, in each case as more fully set forth in the

SAPA.

The purchase agreement, sale order, and all other documentation 

with respect to the Acquisition shall be in form and substance 

reasonably acceptable to the Requisite Consenting Lenders. 

The consummation of the Acquisition (“Closing”) will occur on or 

before the effective date of the Plan (the “Plan Effective Date”).  

All Acquired Subsidiaries that are Debtors (collectively, the 

“Reorganized Debtors”) will be acquired free and clear of all 

liabilities other than Assumed Liabilities (as defined below). 

GMI, GMHI and ASASCO shall not be acquired or reorganized, 

and shall be liquidated pursuant to the Plan following Closing. 

Excluded Assets All of the assets of the Acquired Subsidiaries that are Debtors shall 

vest in the Reorganized Debtors at Closing, other than the 

Excluded Causes of Action and certain other claims, causes of 

action and other assets specifically identified in Annex D of the 

SAPA (“Excluded Assets”).   

Excluded Liabilities All liabilities of the Sellers and Acquired Subsidiaries that are 

Debtors shall be extinguished and discharged in the Plan, other 

than assumed liabilities identified in Annex E of the SAPA such as, 

except to the extent identified as an Excluded Liability, 

(a) liabilities to continuing employees, customers, suppliers and

business partners, (b) tax and governmental obligations,

(c) liabilities of Acquired Subsidiaries organized in countries

outside of the United States that do not recognize the discharge of

liabilities in Chapter 11 and (d) other specified assumed liabilities

to be agreed (“Assumed Liabilities”)).  It is expected that the

liabilities not so assumed (“Excluded Liabilities”) shall include, at

a minimum:

 the liability under the Credit Agreement;

 the liabilities under the Senior Subordinated Notes;

 liabilities under rejected executory contracts;

 liabilities to Honeywell incurred in connection with the

2018 spin-off transaction; and
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 other liabilities identified by the Plan Sponsor in Annex F

of the SAPA.

Executory Contracts All executory contracts and unexpired leases of the Debtors shall 

be assumed by New Garrett and/or the applicable Acquired 

Subsidiaries, other than contracts specifically identified by the Plan 

Sponsor to be rejected. 

Bidding Protections and 

Procedures 

The Company will provide customary bidding protections to the 

Plan Sponsor in connection with the SAPA, including a break-up 

fee and expense reimbursement, as more fully provided in the 

SAPA (the “Bidding Protections”). 

The Acquisition will be subject to overbids post-petition in 

accordance with bidding procedures to be approved by the 

Bankruptcy Court (the “Bidding Procedures”), which shall be in 

form and substance reasonably satisfactory to the Requisite 

Consenting Lenders.  Subject to the Bidding Protections, the 

Company shall have a customary “fiduciary out” and shall be free 

to receive and respond to proposals for an alternative transaction 

(an “Alternative Restructuring Proposal”) in accordance with the 

SAPA and Bidding Procedures.  The obligations of the Consenting 

Lenders under the RSA shall terminate in the event that the 

Company terminates the SAPA in the exercise of the Company’s 

fiduciary duty to pursue an Alternative Restructuring Proposal. 

Conditions to Closing Closing of the Acquisition will be subject to certain customary 

conditions precedent set forth in the SAPA.     

Intercompany Settlement The total purchase price for the Acquisition will be $2.1 billion, 

subject to adjustments as provided in the SAPA.  The cash 

proceeds of the Acquisition shall be allocated between GMHI and 

ASASCO pursuant to an intercompany settlement negotiated by the 

independent directors of ASASCO and GMHI, respectively (the 

“Intercompany Settlement”), which shall provide for the payment 

of plan distributions to the Consenting Lenders directly from the 

Plan Sponsor on account of the applicable Borrowers and  Senior 

Subordinated Notes Issuer on the plan effective date unless 

Requisite Consenting Lenders consent to an alternative funding 

arrangement for such plan distributions, and approved by the 

Bankruptcy Court pursuant to Bankruptcy Rule 9019, or as 

otherwise ordered by the Bankruptcy Court.  In early August, 

ASASCO and GMHI each established a Transaction Committee 

comprised of a single independent director (Neal Goldman in the 

case of ASASCO and Alexander Greene in the case of GMHI) to 

negotiate the allocation of proceeds pursuant to the Intercompany 

Settlement.  The proceeds allocated by the Intercompany 

Settlement to the U.S. subsidiaries are referred to herein as the 
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“U.S. Sale Proceeds” and the proceeds allocated to the ASASCO 

subsidiaries are referred to herein as the “ASASCO Sale Proceeds”.   

Liquidating Trust On the Plan Effective Date, the Debtors’ rights, title and interest in 

the Liquidating Trust Assets will be transferred to a liquidating 

trust (the “Liquidating Trust”), which will be administered by a 

trustee (“Liquidating Trustee”) as set forth in the Plan and a 

Liquidating Trust Agreement. The Liquidating Trust will be 

responsible for (i) resolving disputed Claims entitled to recovery 

from the Liquidating Trust, (ii) following the later of the Final 

Order Entry Date and the Final Allocation Date, making 

distributions to Liquidating Trust beneficiaries pursuant to the 

applicable Liquidating Trust Waterfall, (iii) taking necessary 

actions with respect to the Liquidating Trust Assets, and 

(iv) administering the Liquidating Trust.  The Liquidating Trust

will include carve-out and wind-down reserves for the

administration of the Liquidating Trust in amounts determined by

the Debtors.

For the avoidance of doubt, cash distributions on account of any 

allowed Prepetition Credit Agreement Claims and Senior 

Subordinated Noteholder Claims shall be paid directly by the Plan 

Sponsor for the account of the applicable Borrower or Senior 

Subordinated Notes Issuer on the Plan Effective Date pursuant to the 

Plan.  

“Final Order Entry Date” means the date on which the time to 

appeal the confirmation order entered by the Bankruptcy Court or 

move to reconsider such order has expired and no appeal or motion 

to reconsider has been timely filed, or if timely filed, such appeal 

or motion to reconsider has been dismissed or denied with 

prejudice on a final basis, unless the Plan Sponsor waives such 

requirement in writing. 

“Final Allocation Date” means the date on which the Intercompany 

Settlement is approved by the Bankruptcy Court pursuant to 

Bankruptcy Rule 9019, or as otherwise ordered by the Bankruptcy 

Court, and the time to appeal the approval order entered by the 

Bankruptcy Court or move to reconsider such approval order has 

expired and no appeal or motion to reconsider has been timely 

filed, or if timely filed, such appeal or motion to reconsider has 

been dismissed or denied with prejudice on a final basis, unless the 

Plan Sponsor waives such requirement in writing. 

TREATMENT OF CLAIMS AND INTERESTS – ASASCO DEBTORS 

Holders of claims against and equity interests in ASASCO, the Borrowers, the Senior 

Subordinated Notes Issuer and the other Non-U.S. subsidiary Debtors (the “ASASCO 

Debtors”) will receive the following treatment in full and final satisfaction of such claims and 
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interests, which shall be released and discharged under the Plan.  Payment of cash claims 

against the ASASCO Debtors shall be paid from the ASASCO Sale Proceeds. 

DIP Financing Claims Each holder of a “DIP Financing Claim” shall be paid in full on the 

Plan Effective Date. 

Administrative and 

Priority Claims 

Each holder of an allowed administrative, priority, and tax claim 

shall have such claim satisfied in full, in cash, or otherwise receive 

treatment consistent with the provisions of section 1129(a)(9) of 

the Bankruptcy Code. 

Prepetition Credit 

Agreement Claims 

Each holder of an allowed claim arising under the Credit 

Agreement (including, for the avoidance of doubt, any “Secured 

Hedging Obligations” as defined in the Credit Agreement) 

(collectively, such claims, the “Prepetition Credit Agreement 

Claims”) shall be impaired and shall receive on the Plan Effective 

Date payment of cash in an amount equal to 100% of the 

outstanding principal amount of such holder’s Prepetition Credit 

Agreement Claims plus accrued and unpaid interest to and 

including the Plan Effective Date at the non-default contract rate.  

Senior Subordinated 

Noteholder Claims 

Each holder of an allowed claim under the senior notes (the 

“Senior Subordinated Notes”; and such claims, the “Senior 

Subordinated Noteholder Claims”) issued under the Indenture, 

dated as of September 27, 2018 (the “Indenture”), among GMI, 

Senior Subordinated Notes Issuer, U.S. Co-Borrower, the 

Guarantors, Deutsche Trustee Company Limited, Deutsche Bank 

AG, London Branch, and Deutsche Bank Luxembourg S.A.) shall 

be impaired and shall receive on or promptly after the Plan 

Effective Date payment in cash from the Senior Subordinated 

Notes Issuer in an amount equal to 90% of (a) the outstanding 

principal amount of such Senior Subordinated Notes plus (b) 

accrued and unpaid interest to and including the petition date at the 

non-default contract rate (but, for the avoidance of doubt, not 

including any “make-whole”). 

General Unsecured 

Claims against the 

ASASCO Debtor 

Subsidiaries 

Other than to the extent such holder opts in to the ASASCO 

Convenience Class, each holder of an allowed general unsecured 

claim (each, a “General Unsecured Claim”) against one or more 

ASASCO Debtor subsidiaries, including claims against ASASCO 

guaranteed by one or more ASASCO Debtor subsidiaries (an 

“ASASCO Group GU Claim”), shall either (a) have its claim 

assumed by the applicable Reorganized Debtor(s) pursuant to the 

SAPA as an “Assumed Liability”, (b) receive such treatment so as 

to render such holder’s allowed General Unsecured Claim 

unimpaired pursuant to section 1124 of the Bankruptcy Code, or 

(c) receive from the Liquidating Trust the lesser of payment in full

in cash or its pro rata share of the amount available for distributions
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on ASASCO Group GU Claims in the ASASCO Proceeds 

Waterfall (as defined below).  

Plan will substantively consolidate the estates of the ASASCO 

Debtor subsidiaries solely for the purposes of making distributions, 

except as otherwise determined by the Bankruptcy Court. 

General Unsecured 

Claims against ASASCO 

Only 

Other than to the extent such holder opts in to the ASASCO 

Convenience Class, each holder of an allowed General Unsecured 

Claim of ASASCO that is not guaranteed by any ASASCO Debtor 

subsidiary (an “ASASCO GU Claim”) will either (a) have its 

General Unsecured Claim assumed by the applicable Reorganized 

Debtor pursuant to the SAPA as an “Assumed Liability”, 

(b) receive such treatment so as to render such holder’s allowed

General Unsecured Claim unimpaired pursuant to section 1124 of

the Bankruptcy Code, or (c) receive from the Liquidating Trust the

lesser of payment in full in cash and its pro rata share of the

amount available for distributions on ASASCO GU Claims in the

ASASCO Proceeds Waterfall.

The ASASCO GU Claims will include the obligation to make 

payments under the Tax Matters Agreement, dated September 12, 

2018 (the “Tax Matters Agreement”), including in respect of 

mandatory transition tax as well as any other obligations of 

ASASCO incurred in connection with the 2018 spin-off transaction 

that are not guaranteed by the ASASCO subsidiaries.   

The allowance of any ASASCO GU Claim arising under the Tax 

Matters Agreement, the Separation and Distribution Agreement, 

dated September 27, 2018 (the “Separation Agreement”), or the 

2018 spin-off transaction generally will be subject to certain 

conditions, objections and defenses to be asserted by the Debtors. 

ASASCO Indemnity 

Claims 

The Indemnification and Reimbursement Agreement, dated 

September 12, 2018 (the “ASASCO Indemnity”), by and among 

Honeywell ASASCO Inc., Honeywell ASASCO 2 Inc., and 

Honeywell International Inc. and the Indemnification Guarantee 

Agreement, dated September 27, 2018 (the “ASASCO Indemnity 

Guarantee Agreement” and, together with the ASASCO Indemnity, 

the “ASASCO Indemnity Agreements”) will be rejected, and any 

resulting claim (an “ASASCO Indemnity Claim”) will be allowed 

at the amount, if any, stipulated by ASASCO and the applicable 

counterparty or as determined by the Bankruptcy Court, provided 

that if it is determined that the ASASCO Indemnity Agreements 

are not an executory contract, the allowed amount of any ASASCO 

Indemnity Claim shall be estimated by the Bankruptcy Court 

pursuant to an estimation proceeding under section 502(c) of the 

Bankruptcy Code.  Allowance of the ASASCO Indemnity Claim 

will be subject to certain conditions, objections and defenses 
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relating to the 2018 spin-off transaction as well as the enforcement 

of applicable deferral and subordination provisions. 

Each holder of an allowed ASASCO Indemnity Claim shall receive 

from the Liquidating Trust the lesser of payment in full in cash and 

its pro rata share of the amount available for distributions on 

ASASCO Indemnity Claims in the ASASCO Proceeds Waterfall.  

Guarantee Claims Subject 

to the Intercreditor 

Arrangements 

All guarantees by ASASCO Debtors of Prepetition Credit 

Agreement Claims, Senior Subordinated Noteholder Claims and 

ASASCO Indemnity Claims shall either (i) be contractually 

released by requisite lenders under Sections 9.02 and 9.14 of the 

Credit Agreement and the corresponding provisions of the 

Indenture and the ASASCO Indemnity Agreements on the Plan 

Effective Date in connection with the consummation of the 

Acquisition, or (ii) otherwise released and discharged pursuant to 

confirmation of the Plan.  All claims in connection with such 

guarantees shall be disallowed and discharged pursuant to the Plan 

and receive no recovery.   

Guarantee claims not subject to these intercreditor arrangements 

shall be treated as Excluded Liabilities against the applicable 

ASASCO Debtor in accordance with the other applicable 

provisions of the Plan. 

ASASCO Convenience 

Class Claims 

The ASASCO Convenience Class shall consist of each ASASCO 

Group GU Claim or ASASCO GU Claim that is either (a) allowed 

in an amount that is equal to or less than $250,000, or (b) allowed 

in an amount that is greater than $250,000, but with respect to 

which the holder of such allowed Claim voluntarily and 

irrevocably reduces the aggregate amount of such allowed claim to 

$250,000 pursuant to an ASASCO Convenience Class Claim 

election (each, an “ASASCO Convenience Class Claim”),  

If the ASASCO Convenience Class votes to accept the Plan, each 

holder of an ASASCO Convenience Class Claim shall receive cash 

promptly on the Plan Effective Date in an amount equal to 90% of 

the allowed amount of such ASASCO Convenience Class Claim. 

If the ASASCO Convenience Class does not vote to accept the 

Plan, each holder of an ASASCO Convenience Class Claim shall 

be entitled to its pro rata share of amounts available for distribution 

to ASASCO Convenience Class Claims in accordance with the 

ASASCO Proceeds Waterfall. 

ASASCO Proceeds 

Waterfall  

The portion of the Liquidating Trust attributable to ASASCO Sale 

Proceeds, and any proceeds from the Excluded Causes of Action, 

shall be applied as follows (the “ASASCO Proceeds Waterfall”): 
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 first, to fund the Spin-Off Litigation Trust (defined below)

to pursue the Excluded Causes of Action in an amount

determined by the Debtors but not to exceed $25 million;

 second, to pay on a pro rata basis (a) any allowed

ASASCO Group GU Claims and ASASCO Convenience

Class Claims, (b) any allowed ASASCO Indemnity Claims

and (c) the allowed Senior Subordinated Noteholder

Claims, provided that, as between the Senior Subordinated

Noteholder Claims and the ASASCO Indemnity Claims,

all recoveries otherwise allocable to ASASCO Indemnity

Claims shall be paid over to the Senior Subordinated

Noteholder Claims pursuant to the applicable intercreditor

arrangements until such time as the Senior Subordinated

Noteholder Claims have been paid in full in cash;

 third, to payment of ASASCO GU Claims (i.e., claims

with recourse to ASASCO only and not any operating

subsidiary); and

 fourth, to be contributed to the U.S. Proceeds Waterfall to

make distributions on claims and interests of the U.S.

Debtors (as defined below).

For the avoidance of doubt, cash distributions on account of any 

allowed Prepetition Credit Agreement Claims and Senior 

Subordinated Noteholder Claims shall be paid directly by the Plan 

Sponsor for the account of the applicable Borrower or Senior 

Subordinated Notes Issuer on the Plan Effective Date pursuant to 

the Plan. 

TREATMENT OF CLAIMS AND INTERESTS – U.S. DEBTORS 

Holders of claims against and equity interests in GMI, GMHI and the U.S. subsidiary Debtors 

(the “U.S. Debtors”) will receive the following treatment in full and final satisfaction of such 

claims and interests, which shall be released and discharged under the Plan.  Payment of cash 

claims against the U.S. Debtors shall be paid from the U.S. Sale Proceeds. 

DIP Financing Claims Each holder of a DIP Financing Claim shall be paid in full on the 

Plan Effective Date. 

Administrative and 

Priority Claims 

Each holder of an allowed administrative, priority, and tax claim 

shall have such claim satisfied in full, in cash, or otherwise receive 

treatment consistent with the provisions of section 1129(a)(9) of 

the Bankruptcy Code. 

Prepetition Credit 

Agreement Claims 

Each holder of an allowed Prepetition Credit Agreement Claim 

shall receive on the Plan Effective Date payment of cash in an 

amount equal to 100% of the outstanding principal amount of such 

holder’s Prepetition Credit Agreement Claims plus accrued and 
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unpaid interest to and including the Plan Effective Date at the non-

default contract rate. 

General Unsecured 

Claims  

Each holder of an allowed General Unsecured Claim of the U.S. 

Debtors shall either (a) have its General Unsecured Claim assumed 

by the applicable Reorganized Debtor pursuant to the SAPA as an 

“Assumed Liability”, (b) receive such treatment so as to render 

such holder’s allowed General Unsecured Claim unimpaired 

pursuant to section 1124 of the Bankruptcy Code or (c) receive 

from the Liquidating Trust the lesser of payment in full in cash or 

its pro rata share of the amount available for distributions on 

General Unsecured Claims of the U.S. Debtors in U.S. Proceeds 

Waterfall. 

In its utilization of a single claims pool to address Excluded 

Liabilities of the U.S. Debtors, the Plan will substantively 

consolidate the estates of the U.S. Debtors for the purposes of 

making distributions, except as otherwise determined by the 

Bankruptcy Court. 

Guarantee Claims All guarantees by U.S. Debtors of Prepetition Credit Agreement 

Claims shall either (i) be contractually released by requisite lenders 

under Sections 9.02 and 9.14 of the Credit Agreement and the 

corresponding provisions of the Indenture on the Plan Effective 

Date in connection with the consummation of the Acquisition, or 

(ii) otherwise released and discharged pursuant to confirmation of

the Plan.  All claims in connection with such guarantees shall be

disallowed and discharged in connection with the Plan and receive

no recovery.

Guarantee claims not subject to these intercreditor arrangements 

shall be treated as Excluded Liabilities against the applicable U.S. 

Debtor in accordance with the other applicable provisions of the 

Plan. 

Prepetition Common 

Stock 

Holders of common stock of GMI will be entitled to receive their 

pro rata share of all proceeds of the estate remaining after payment 

of creditors pursuant to the U.S. Proceeds Waterfall. 

U.S. Proceeds Waterfall The portion of the Liquidating Trust attributable to U.S. Sale 

Proceeds and any distributions to GMHI from the ASASCO 

Proceeds Waterfall shall be applied as follows (the “U.S. Proceeds 

Waterfall”): 

 first, to pay on a pro rata basis allowed General Unsecured

Claims of the U.S. Debtors; and

 second, to make distributions to stockholders of GMI.
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OTHER TERMS OF THE PLAN 

Intercompany Claims Claims among the Acquired Subsidiaries will be adjusted, 

continued, settled, reinstated, discharged or eliminated by the 

Debtors in the ordinary course of business in consultation with the 

Plan Sponsor prior to the Plan Effective Date and will be assumed 

pursuant to the Acquisition.  Claims among the Sellers or GMI and 

between the Sellers or GMI, on the one hand, and Reorganized 

Debtors, on the other hand, will be settled or otherwise eliminated 

at or before Closing in connection with the Plan. 

Spin-Off Litigation Trust A litigation trust (the “Spin-Off Litigation Trust”) will be formed 

by the Plan to pursue the Excluded Causes of Action.  On the Plan 

Effective Date, the Debtors’ rights, title and interest in the 

Excluded Causes of Action will vest in the Spin-Off Litigation 

Trust and will be administered by a trustee (“Spin-Off Litigation 

Trustee”) as set forth in the Plan.  The Spin-Off Litigation Trust 

will initially be funded with $25 million with the option to seek 

further financing as the Spin-Off Litigation Trustee believes is 

necessary in its reasonable judgment. 

Transaction Costs and 

Expenses 

All costs and expenses payable by the Company in connection with 

the Acquisition (other than taxes arising from the sale of equity 

interests in Garrett Transportation I Inc. and Garrett LX I S.à r.l., 

which will be borne by GMHI and ASASCO, respectively) will be 

allocated among the Debtors pursuant to the Intercompany 

Settlement.  Payment of such transaction costs and expenses 

incurred through Closing will be paid or reserved for from the 

proceeds of the Acquisition in a manner consistent with the 

Liquidating Trust Waterfalls. 

Tax Matters Notwithstanding anything herein to the contrary, tax issues and 

matters of tax structure related to the Restructuring will be 

mutually determined by the Company and the Plan Sponsor. 

Conditions Precedent to 

the Plan Effective Date 

The occurrence of the Plan Effective Date will be subject to the 

satisfaction of certain conditions precedent customary in 

transactions of the type described herein, including, without 

limitation, the following:  

 The conditions precedent to the Acquisition will have been

satisfied or waived by the Plan Sponsor and the Sellers, as

applicable;

 All definitive documentation for the Restructuring will,

where applicable, have been executed and remain in full

force and effect, which definitive documentation will be in

form and substance acceptable or reasonably acceptable, as
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applicable, to the Company and the Requisite Consenting 

Lenders in accordance with the RSA; 

 The subsidiary guarantees under the Credit Agreement, the

Senior Subordinated Notes and the ASASCO Indemnity

Agreements will have been released as contemplated by the

Plan;

 The Bankruptcy Court will have entered the confirmation

order;

 All releases set forth in the Plan will have been approved by

the Bankruptcy Court;

 The Company will have obtained all authorizations,

consents, regulatory approvals, rulings, or documents that

are necessary to implement and effectuate the Plan;

 No governmental entity or federal or state court of

competent jurisdiction will, have enacted, issued,

promulgated, enforced or entered any law or order (whether

temporary, preliminary or permanent), in any case which is

in effect and which prevents or prohibits consummation of

the Plan or any of the other transactions contemplated by

the RSA and no governmental entity will have instituted

any action or proceeding (which remains pending at what

would otherwise be the closing date) seeking to enjoin,

restrain or otherwise prohibit consummation of the

transactions contemplated by the RSA or the Plan; and

 All reasonable and documented fees of approved advisors

to the Consenting Lenders will have been paid in full as

provided in the RSA (including the fees of Gibson, Dunn &

Crutcher).

Customary rights for the Company, the Plan Sponsor or the 

Consenting Lenders to waive certain of the foregoing conditions 

precedent shall be set forth in the Plan 

Releases and Exculpation The Plan will include customary mutual releases (including third 

party releases) and exculpation provisions, in each case, to the 

fullest extent permitted by law, in favor of the Company, the Plan 

Sponsor, the Consenting Lenders, the agents, and each of their 

respective current and former directors, officers, shareholders, 

employees, partners, managers, members, advisors, legal counsel, 

agents, and other representatives 

Other Customary Plan 

Provisions 

The Plan will provide for other standard and customary provisions, 

including in respect of the cancellation of existing claims and 

interests, a channeling injunction with respect to claims discharged 

by the Plan, the vesting of assets and the compromise and 

settlement of claims, which provisions, in each case shall be in 

20-12212-mew    Doc 282-1    Filed 10/24/20    Entered 10/24/20 22:06:55    Exhibit 1 
Pg 174 of 215



EX 2 - 16 

SC1:5232680.14 

form and substance reasonably acceptable to the Requisite 

Consenting Lenders.   

Post-Effectiveness 

Matters 

The Plan will provide that the Bankruptcy Court will retain 

jurisdiction until all distributions contemplated by the Plan have 

been made, including without limitation jurisdiction to resolve any 

dispute concerning the Intercompany Settlement, the resolution of 

disputed claims and the activities and winding up of the 

Liquidating Trust and the Spin-Off Litigation Trust.  
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Annex B 

$250,000,000 Senior Secured Super-Priority Debtor-In-Possession Term Loan Facility 

SUMMARY OF TERMS AND CONDITIONS 

This summary of terms and conditions (the “Term Sheet”) outlines certain terms of the proposed DIP 

Term Loan Facility referred to below. This Term Sheet was prepared for discussion purposes only and 

does not constitute a commitment to provide any financing to the Borrower. The terms and conditions of 

this proposed Term Sheet, including the amounts, interest rates, amortization, premiums and fees, may be 

modified or supplemented by Citigroup Global Markets Inc. (the “Lead Arranger”) and the Borrower at 

any time and from time to time during the course of discussions as a result of changed market conditions 

or otherwise. This proposed Term Sheet is not exhaustive as to all of the terms and conditions which 

would govern the transactions described herein.  

Borrower: Garrett Motion Inc., a Delaware corporation (“Holdings” or the 

“Borrower”), as a debtor and debtor in possession under title 11 of 

the United States Code (the “Bankruptcy Code”). 

Guarantors: The obligations of the Borrower shall be unconditionally 

guaranteed, on a joint and several basis, by each entity which 

guarantees (or is required to guarantee) the obligations of the 

Borrower and the other Debtors (as defined below) arising under 

the Pre-Petition Credit Agreement (as defined below) (the 

foregoing, each, a “Guarantor” and, collectively, the 

“Guarantors”). The guarantee of each Guarantor domiciled outside 

the United States shall be subject to agreed guaranty and security 

principles substantially consistent with those applicable under the 

Pre-Petition Credit Agreement (as defined below) and reasonably 

satisfactory to the Required Lenders (as defined below) (the 

“Guaranty and Security Principles”). 

Case: The bankruptcy cases (the “Chapter 11 Cases”) of the Borrower 

and its direct and indirect affiliates and subsidiaries that are 

required to be Guarantors under the DIP Term Loan Facility (the 

“Debtors”) to be filed under title 11 of the Bankruptcy Code in the 

United States Bankruptcy Court for the Southern District of New 

York (the “Bankruptcy Court”) on or around September 13, 2020 

(the date of filing of such petitions, the “Petition Date”). 

Agent: Citibank, N.A. (“Citibank”) shall act as administrative agent and 

collateral agent for the DIP Term Loan Facility (in such capacity, 

the “Agent”) on behalf of the Lenders (as defined below). 

Lead Arranger: Citigroup Global Markets Inc. or any of its affiliates. 

Lenders: A syndicate of lenders (including the Ad Hoc Group and each other 

Pre-Petition Lender that has become a party to the RSA (as defined 

below), who will be offered the opportunity to participate in the 

DIP Term Loan Facility on a pro rata basis in accordance with their 
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loans under the Pre-Petition Credit Agreement) arranged by the 

Lead Arranger and subject to the consent of the Borrower (not to be 

unreasonably withheld) for the DIP Term Loan Facility (such 

syndicate of lenders, each a “Lender” and, collectively, the 

“Lenders”). All rights and obligations of the Lenders under the DIP 

Term Loan Facility shall be several, and not joint and several. 

Prepetition Credit Agreement That certain Credit Agreement, dated as of September 27, 2018, 

among Holdings, the intermediate holdcos party thereto, the 

borrowers party thereto, the lenders party thereto (the “Pre-Petition 

Lenders”), the issuing banks party thereto, and JPMorgan Chase 

Bank, N.A., as administrative agent and collateral agent (together 

with any successor agent, the “Pre-Petition Agent”), as amended 

by the First Amendment to the Credit Agreement, dated as of June 

12, 2020 (as so amended and as may be further amended, the “Pre-

Petition Credit Agreement”).  

DIP Term Loan Facility: A non-amortizing senior secured super-priority debtor-in-

possession term loan facility (the “DIP Term Loan Facility”) with 

a maximum principal availability of $250 million (the “Total 

Aggregate Commitment” and the loans thereunder, the “Loans”) 

to be funded in two borrowings as follows: (a) $100,000,000 made 

not later than three business days following the entry of the Interim 

DIP Order (as defined below) (the “Initial Borrowing”), and (b) 

$150,000,000 (the “Second Borrowing”) made not later than one 

business day following the entry of the Final DIP Order (as defined 

below), in each case, subject to the terms and conditions described 

herein and in the Credit Documentation referred to below and in 

accordance with the Budget (as defined below).  

Maturity Date: The DIP Term Loan Facility will mature on the earliest of (such 

earliest date, the “Maturity Date”):  

(a) March 31, 2021 (the “Scheduled Maturity Date”);

provided, however, that upon the Borrower’s written

request received by the Agent and the Required Lenders not

later than 10 business days prior to the original Scheduled

Maturity Date such Scheduled Maturity Date can be

extended by two months subject to (i) the payment of an

extension fee to the Lenders equal to 1.00% of the principal

amount of the Loans outstanding at the time of such

extension, (ii) no default or Event of Default (as defined

below) existing at the time of such extension and (iii)

accuracy of the representations and warranties in all

material respects at the time of such extension and after

giving effect thereto.

(b) 40 days after entry by the Bankruptcy Court of the Interim

DIP Order (as defined below) approving the DIP Term

Loan Facility (the “Interim DIP Period”), if the Final DIP

Order (as defined below) has not been entered by the

Bankruptcy Court prior to the expiration of such 40-day
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period; 

(c) the effective date of a plan of reorganization or liquidation

in the Chapter 11 Cases (the “Plan Effective Date”);

(d) the appointment of a trustee or receiver in one or more of

the Chapter 11 Cases;

(e) the first business day after which the Interim Order expires

by its terms or is terminated, unless the Final DIP Order has

been entered and become effective prior thereto;

(f) conversion of any of the Chapter 11 Cases to a case under

Chapter 7 of the Bankruptcy Code or the Borrower or any

Guarantor having filed a motion or other pleading seeking

the conversion of the Chapter 11 Cases to Chapter 7 of the

Bankruptcy Code unless otherwise consented to in writing

by the Required Lenders;

(g) the consummation of a sale of all or substantially all of the

assets of the Debtors pursuant to section 363 of the

Bankruptcy Code or otherwise;

(h) the date of the filing or express written support by any

Debtor of a plan of reorganization that is not an Acceptable

Plan (as defined below); and

(i) the date of termination of the Lenders’ commitments and

the acceleration of any outstanding Loans, in each case,

under the DIP Term Loan Facility in accordance with the

terms of the credit agreement (the “DIP Credit

Agreement”) and the other definitive documentation with

respect to the DIP Term Loan Facility (collectively with the

DIP Credit Agreement and the related guarantee and

security documents, the “Credit Documentation”).

Closing Date: The date on which the conditions precedent under the heading 

“Conditions Precedent to the Initial Borrowing” below shall have 

been met or waived and the Initial Borrowing shall have occurred 

(the “Closing Date”). 

Purpose: The proceeds of the DIP Term Loan Facility shall be used by the 

Borrower on or after the Closing Date to (a) pay certain costs, 

premiums, fees and expenses related to the Chapter 11 Cases, (b) 

with respect to the Initial Borrowing, make payments pursuant to 

any interim or final order entered by the Bankruptcy Court pursuant 

to any “first day” motions permitting the payment by the Debtors of 

any prepetition amounts then due and owing (the “First Day 

Orders”); provided, that the form and substance of such First Day 

Orders shall be reasonably acceptable to the Required Lenders, (c) 

make Adequate Protection Payments (as defined below), and (d) 

fund working capital needs of the Debtors and their subsidiaries to 

the extent permitted by the Budget as in effect from time to time; 

provided, further, that, in each case (i) such payments shall be made 

in accordance with the Budget as in effect from time to time and (ii) 
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no proceeds of the DIP Term Loan Facility will be utilized, directly 

or indirectly, to prepay, redeem or otherwise discharge any 

prepetition indebtedness of Holdings or any of its subsidiaries or 

affiliates except as permitted by clause (b) above.  

Notwithstanding the foregoing, no portion or proceeds of the DIP 

Term Loan Facility, the Carve-Out (as defined below) or the 

Collateral (as defined below) or the Pre-Petition Collateral (as 

defined below) may be used in connection with the investigation 

(including discovery proceedings), initiation or prosecution of any 

claims, causes of action, adversary proceedings or other litigation 

against the Pre-Petition Agent or the Pre-Petition Lenders other 

than up to $50,000 in connection with the investigation by the 

Committee (as defined below), within sixty (60) calendar days 

following the selection of counsel to the Committee, of claims, 

causes of action, adversary proceedings or other litigation against 

the Pre-Petition Agent or the Pre-Petition Lenders solely concerning 

the validity, enforceability, perfection, priority or extent of the liens 

on the Pre-Petition Collateral. 

Documentation Principles: The Credit Documentation for the DIP Term Loan Facility shall, 

except as otherwise set forth herein, initially be based upon the 

definitive documentation for the Pre-Petition Credit Agreement, 

with such modifications as may be agreed to reflect the terms set 

forth in this Term Sheet, the operational requirements of the Agent, 

other terms customary for a debtor-in-possession facility of this 

type (including, without limitation, the wholesale elimination of the 

concept of Unrestricted Subsidiaries), and other terms to be 

mutually agreed by the Lead Arranger, the Required Lenders and 

the Borrower, which Credit Documentation shall be consistent with 

this Term Sheet and otherwise acceptable to the Required Lenders 

(the “Documentation Principles”). 

Interest Rate: Loans under the DIP Term Loan Facility will bear interest at a rate, 

at Borrower’s option, equal to (x) prior to March 31, 2021, the Base 

Rate (as defined below) plus 3.50% per annum or LIBOR (subject 

to a 1.00% LIBOR floor) plus 4.50% per annum and (y) following 

March 31, 2021 if the Scheduled Maturity Date has been extended 

at such time, the Base Rate plus 4.50% per annum or LIBOR 

(subject to a 1.00% LIBOR floor) plus 5.50% per annum, in each 

case, compounded monthly and payable every 30 days in arrears. 

All interest shall be calculated using a 360-day year and actual days 

elapsed. 

“Base Rate” means the highest of (i) the Agent’s prime rate, (ii) the 

federal funds effective rate from time to time (but not less than 

zero) plus 0.50% and (iii) the LIBOR for an interest period of one 

month (giving effect to the LIBOR floor) plus 1.00%. 

At any time when an Event of Default under the DIP Term Loan 

Facility has occurred and is continuing, all outstanding amounts 

under the DIP Term Loan Facility shall bear interest, to the fullest 
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extent permitted by law, at the applicable interest rate plus 2.00% 

per annum and shall be payable on demand (the “Default Rate”).  

Fees: Original Issue Discount: The Loans shall be made after deduction 

of original issue discount in the amount of 2.00% of the 

commitments on the Closing Date. 

Financing Fee: Each Lender shall receive a financing fee in the 

amount of 1.00% of its commitments on the Closing Date, payable 

in full in cash on the Closing Date, provided, for the avoidance of 

doubt, that such financing fee may be net funded out of the Initial 

Borrowing (if any) to account therefor. 

The Agent shall receive an annual administrative agency fee in the 

amount and as set forth in the Fee Letter.  In addition, all fees of the 

Agent, as fronting and seasoning bank,  charged in connection with 

any “fronting” and “seasoning” of the DIP Term Loan Facility shall 

be paid by the Borrower.   
Adequate Protection: As adequate protection for any diminution in the value of the 

interests of the Pre-Petition Lenders in the collateral securing the 

Pre-Petition Credit Agreement (the “Pre-Petition Collateral”), the 

Pre-Petition Lenders will receive, subject to the Carve-Out (as 

defined below), the following as adequate protection:  

(a) the payment of the reasonable and documented out-of-

pocket fees and expenses of (x) Gibson Dunn & Crutcher

as legal counsel to the Ad Hoc Group and one local counsel

in each applicable material jurisdiction, (y)  PJT Partners as

financial advisor to the Ad Hoc Group (the counsel and

advisors in the foregoing clauses (x) and (y), the “Ad Hoc

Group Advisors”) and (z) the Pre-Petition Agent (which

shall include the reasonable and documented out-of-pocket

fees and expenses of one primary legal counsel and one

local counsel in each applicable material jurisdiction);

(b) subject to local law limitations, validly binding,

enforceable, unavoidable and perfected additional and

replacement liens on and security interests in the Debtors’

Pre-Petition Collateral and the Collateral (as defined

below) junior only to the liens granted to the Lenders under

the DIP Term Loan Facility and existing valid, perfected,

unavoidable and superior liens in such Collateral held by

other creditors;

(c) an allowed superpriority administrative expense claim as

contemplated by section 507(b) of the Bankruptcy Code

solely for any diminution in collateral value, which claim

shall have priority over all priority claims (other than the

claims of the Lenders under the DIP Term Loan Facility)

and unsecured claims against the Debtors and their estates,

now existing or hereafter arising, of any kind or nature

whatsoever, including, without limitation, administrative

expenses of the kinds specified in or ordered pursuant to
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sections 105, 326, 328, 330, 331, 503(a), 506(c), 507(a), 

507(b), 546(c), 726(b), and 1114 of the Bankruptcy Code 

or otherwise; and 

(d) post-petition monthly interest payments, payable on the last

business day of each month, in an amount equal to the non-

default interest rate payable under the Pre-Petition Credit

Agreement (including, for the avoidance of doubt, payment

of all prepetition accrued and unpaid interest under the Pre-

Petition Credit Agreement), with default interest of an

additional 2% under Section 2.13 of the Pre-Petition Credit

Agreement to accrue in kind (collectively, “Adequate

Protection Payments”).

Necessary Consent to Priming on 

Foreign Collateral: 

The Borrower agrees that it will offer to any Lender who signs the 

RSA and the amendment to the Pre-Petition Credit Facility 

contemplated thereby prior to the hearing on Final DIP Order and 

agrees pursuant thereto and the other documents contemplated 

thereby to consent to the incurrence of the Loans and the entry of 

the DIP Orders a consent fee equal to 0.25% of the principal 

amount of such Lender’s loans (without duplication of any loans 

previously held by any other Lender at the time such Lender 

executed a counterpart to the RSA) outstanding under the Pre-

Petition Credit Agreement as of the date such Lender executes a 

counterpart to the RSA. 

Optional Prepayments and 

Commitment Reductions: 

The Borrower may, upon at least one business day’s notice, prepay 

in full or in part, subject to prepayment premium set forth under the 

heading “Prepayment Premium” below and subject to breakage 

costs, if applicable, the Loans; provided, that each such partial 

prepayment shall be in a minimum amount to be agreed. Once 

repaid, Loans may not be re-borrowed.  

Mandatory Prepayments: Mandatory prepayments of the Loans customary for similar debtor-

in-possession financings shall be required, including, in an amount 

equal to (a) 100% of insurance and condemnation proceeds, (b) 

100% of net cash proceeds from the issuance or incurrence of post-

petition indebtedness not permitted by the DIP Credit Agreement 

and (c) 100% of the net cash proceeds of any asset sales (other than 

dispositions in the ordinary course of business, dispositions 

specifically approved by the Required Lenders in advance, 

dispositions provided for in the Budget and other customary 

exceptions to be agreed) (without any reinvestment rights but with 

a dollar threshold in an amount to be agreed and subject to 

customary exceptions with terms to be agreed related to repatriation 

of proceeds, tax consequences and similar matters); provided, that 

if the Required Lenders so consent (such consent not to be 

unreasonably withheld), asset sale proceeds received pursuant to 

this section may be utilized by the Debtors in accordance with the 

Budget. 

All voluntary prepayments and mandatory prepayments (within 
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three business days of receipt thereof) shall be applied as follows: 

first, to pay accrued and unpaid fees and expenses of the Agent in 

its capacity as such and fees and expenses of the Ad Hoc Group 

Advisors, second, to pay accrued and unpaid interest on, and other 

expenses in respect of, the obligations under the DIP Term Loan 

Facility, to the extent then due and payable; and third, to repay any 

principal amounts or other obligations which have been advanced 

and are outstanding under the DIP Term Loan Facility. 

Prepayment Premium: In the event that prior to the Scheduled Maturity Date (including, 

for the avoidance of doubt, as may be extended as provided hereby) 

the Borrower (i) prepays (except as a result of the consummation of 

the restructuring transaction contemplated by the RSA (as defined 

below), a 363 sale or another restructuring transaction, in each case, 

approved by the Required Lenders (provided that, so long as all 

obligations under the Pre-Petition Credit Agreement and the DIP 

Credit Agreement are repaid in full in cash under the terms of such 

transaction, such approval shall not be unreasonably withheld) and 

the Bankruptcy Court), refinances, substitutes or replaces any 

Loans (including any prepayment under clause (b) of section 

“Mandatory Prepayment” hereof but not including prepayments 

under clauses (a) or (c)), or (ii) effects any amendment or other 

modification of the Credit Documentation, in the case of this clause 

(ii) resulting in a Repricing Transaction, the Borrower shall pay to

the Agent, for the ratable account of each of the applicable Lenders,

(x) in the case of clause (i), a prepayment premium of 1.00% of the

aggregate principal amount of the Loans so prepaid, refinanced,

substituted or replaced and (y) in the case of clause (ii), a fee equal

to 1.00% of the aggregate principal amount of the applicable Loans

subject to such Repricing Transaction and outstanding immediately

prior to such amendment or modification. Such amounts shall be

due and payable, in the case of clause (i), on the date of the

effectiveness of such prepayment, refinancing, substitution or

replacement and in the case of clause (ii), the date of the

effectiveness of such Repricing Transaction.

“Repricing Transaction” means (i) the prepayment, repayment, 

refinancing, substitution or replacement of all or any portion of the 

Loans with the proceeds of, or any conversion of the Loans into, 

any new or replacement loans or other indebtedness bearing interest 

at an all-in yield less than the all-in yield applicable to the Loans 

(as such comparative rates are determined by the Agent) and (ii) 

any amendment or other modification to the DIP Term Loan 

Facility that, directly or indirectly, reduces the all-in yield 

applicable to the Loans, including any assignment in connection 

therewith in accordance with the “yank-a-bank” provisions.  
Security: Subject to the Guaranty and Security Principles, all amounts owing 

by the Borrower under the DIP Term Loan Facility and by the 

Guarantors in respect thereof will be secured by a valid and 

perfected security interest in, with the priority described below 

under the heading “Priority,” and lien on substantially all of the 
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Borrower’s and the Guarantors’ tangible and intangible assets, 

including, without limitation, any collateral granted in respect of 

the Pre-Petition Credit Agreement and including, without 

limitation, the following, but in each case subject to certain 

customary exclusions to be agreed (collectively, the “Collateral”): 

accounts receivable, equipment, inventory, contracts, fee owned 

real estate, real property leaseholds, investment property, insurance 

proceeds, deposit accounts, monies, equity interests of subsidiaries 

of each Debtor and the products and proceeds thereof and, upon 

entry of the Final DIP Order, any proceeds of avoidance actions 

available to the Debtors’ bankruptcy estates pursuant to the 

Bankruptcy Code. 

Notwithstanding the foregoing, other than as provided in the 

Interim DIP Order or the Final DIP Order, (i) no perfection steps 

shall be required to be taken in any jurisdiction other than the 

United States (or any state thereof), Luxembourg, Switzerland, 

Japan, Mexico, Romania and Slovakia and (ii) guarantees, 

collateral and perfection in jurisdictions outside the United States 

shall be subject to Guaranty and Security Principles.  

Priority: Subject to the Carve-Out, all amounts owing by the Borrower under 

the DIP Term Loan Facility and by the Guarantors in respect 

thereof shall at all times:  

(a) pursuant to section 364(c)(1) of the Bankruptcy

Code, be entitled to joint and several superpriority

administrative expense claims status in the Chapter 11

Cases;

(b) pursuant to section 364(c)(2) of the Bankruptcy

Code, be secured by a valid, enforceable, unavoidable and

perfected first priority lien on all Collateral that is not

subject to valid, perfected, enforceable and non-avoidable

liens as of the Petition Date, including upon entry of the

Final DIP Order, any proceeds of avoidance actions

available to the Debtors’ bankruptcy estates pursuant to the

Bankruptcy Code;

(c) pursuant to section 364(c)(3) of the Bankruptcy

Code, be secured by a valid, enforceable, unavoidable and

perfected junior security interest and lien on all Collateral

that is subject to valid, perfected, enforceable and non-

avoidable liens as of the Petition Date in favor of third

parties that were in existence immediately prior to the

Petition Date, or to valid and non-avoidable liens in favor

of third parties that were in existence immediately prior to

the Petition Date that were perfected subsequent to the

Petition Date as permitted by section 546(b) of the

Bankruptcy Code, subject as to priority to such liens in

favor of such third parties; and

(d) pursuant to section 364(d) of the Bankruptcy Code,
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be secured by a perfected first priority and priming lien on 

the Pre-Petition Collateral. 

Such liens shall be senior to all administrative expenses of the kind 

specified in sections 503(b) and 507(b) of the Bankruptcy Code. 

All liens authorized and granted pursuant to the Interim DIP Order 

or the Final DIP Order, as applicable, in each case, entered by the 

Bankruptcy Court approving the DIP Term Loan Facility (the “DIP 

Liens”) shall be deemed valid, effective, unavoidable and perfected 

as of the Petition Date, and no further filing, notice or act will be 

required to effect such perfection. The Lenders, or the Agent on 

behalf of the Lenders, shall be permitted, but not required, to make 

any filings, deliver any notices or take any other acts as may be 

desirable under state law or other law in order to reflect the 

perfection and priority of the Lenders’ claims described herein. 

In furtherance of the foregoing, the DIP Term Loan Facility will be 

subject to intercreditor arrangements described in the DIP Orders 

which are reasonably satisfactory to the Agent (acting at the 

direction of the Required Lenders), which, among other things, will 

provide for the consensual priming of the liens granted to the Pre-

Petition Agent with respect to the Pre-Petition Collateral.  

Carve-Out: The “Carve-Out” means the sum of: 

(a) all fees required to be paid to the Clerk of the Court and to

the Office of the United States Trustee under section

1930(a) of title 28 of the United States Code;

(b) to the extent allowed by the Bankruptcy Court, (i) as of the

date of delivery of the Carve-Out Notice (as defined

below), all accrued and unpaid fees and expenses incurred

by persons or firms retained by the Debtors pursuant to

sections 327, 328 or 363 of the Bankruptcy Code (the

“Debtor Professionals”) and by the statutory unsecured

creditors’ committee (if any) appointed in the Chapter 11

Cases pursuant to section 1103 of the Bankruptcy Code

(the “Committee”) and (ii) after the delivery of a Carve-

Out Notice, all unpaid fees and expenses incurred by

Debtor Professionals and the Committee in an aggregate

amount not to exceed $5,000,000; and

(c) all reasonable and documented fees and expenses incurred

by a trustee under section 726(b) of the Bankruptcy Code

not to exceed $50,000.

For purposes of the foregoing, “Carve-Out Notice” shall mean a 

written notice delivered by the Agent (at the direction of the 

Required Lenders) to the Debtors and their counsel, the Office of 

the United States Trustee, and counsel to the Committee, which 

notice may be delivered following the occurrence and during the 

continuance of an Event of Default. 

Any funding of the Carve-Out shall be entitled to the protections 
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granted under the Interim DIP Order, the Final DIP Order, the 

Credit Documentation, the Bankruptcy Code and applicable law.  

Up to $50,000 of the Carve-Out will be available to the Committee, 

within sixty (60) calendar days following the appointment of the 

Committee, to investigate claims and liens of the Pre-Petition Term 

Lenders, but no part of the Carve-Out shall include fees, costs or 

expenses incurred by any party related in any way to the challenge 

of any claim or lien of, or obligation to, the Pre-Petition Term 

Lenders or any attempts to prevent, hinder or otherwise delay any 

enforcement or realization upon any Collateral; provided, that any 

amounts incurred in excess of such $50,000 cap shall not be 

payable, including as an administrative expense claim, in the 

Chapter 11 Cases. 

Conditions Precedent to 

Initial Borrowing: 

The Credit Documentation will contain customary conditions 

precedent to the availability of the Initial Borrowing under the DIP 

Term Loan Facility and other conditions as may be reasonably 

agreed between the Agent (acting at the direction of the Required 

Lenders) and the Borrower to be appropriate to the specific 

transaction, and in any event, including, without limitation: 

(a) The preparation, authorization and execution of the Credit

Documentation with respect to the DIP Term Loan Facility,

in form and substance satisfactory to the Agent and the

Required Lenders.

(b) No later than five business days after the Petition Date, the

Bankruptcy Court shall have entered an interim order (the

“Interim DIP Order”), in form and substance satisfactory

to the Required Lenders, authorizing and approving the

DIP Term Loan Facility and the transactions contemplated

hereby, including Adequate Protection Payments, and the

Interim DIP Order shall not have been stayed, revoked or

modified.

(c) All premiums, fees and documented out of pocket fees and

expenses (including reasonable and documented fees and

expenses of the Ad Hoc Group Advisors) required to be

paid to the Lenders on or before the Closing Date shall

have been paid.

(d) The delivery of a 13-week cash flow projection and initial

DIP budget in form and substance reasonably acceptable to

the Required Lenders which shall set forth, on a weekly

basis, among other things, customer collections and other

receipts, operating and other disbursements, professional

fees, net cash flows, liquidity and restructuring related

amounts and otherwise contain such details and

assumptions as shall be reasonably satisfactory to the

Required Lenders (the “Initial Budget”), which Initial

Budget shall be deemed a Budget for all purposes

hereunder.
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(e) The Debtors shall have delivered projections covering the

tenor of the DIP Term Loan Facility in form and substance

reasonably satisfactory to the Required Lenders.

(f) Subject to a post-closing period to be agreed upon, the

Agent shall have received endorsements naming the Agent

on behalf of the Lenders as additional insured and loss

payee under all insurance policies to be maintained with

respect to the properties of the Debtors forming part of the

Collateral.

(g) The Lenders shall have a valid, enforceable, unavoidable

and perfected lien on and security interest in the Collateral

with the priority described herein (subject in the case of

any actions and documentation outside of the United States

to post-closing periods and mechanics to be agreed).

Subject to the immediately preceding parenthetical, all

filings, recordations and searches necessary or desirable in

connection with such liens and security interests shall have

been duly made; and all filing and recording fees and taxes

shall have been duly paid.

(h) Since December 31, 2019, there shall not exist any action,

suit, investigation, litigation or proceeding pending (other

than the Chapter 11 Cases) or threatened in any court or

before any arbitrator or governmental authority that, in the

reasonable opinion of the Agent (acting at the direction of

the Required Lenders), affects any of the transactions

contemplated hereby in any material respect, or that has or

would be reasonably likely to have a material adverse

effect on the businesses, assets, operations or condition

(financial or otherwise) of the Debtors and their respective

direct and indirect subsidiaries (taken as a whole) or any of

the transactions contemplated hereby.

(i) No default or Event of Default shall exist under the Credit

Documentation or the Interim DIP Order.

(j) The representations and warranties of the Borrower and

each Guarantor under the Credit Documentation shall be

true and correct in all material respects as of the Closing

Date and after giving effect to any funding on such date.

(k) The Lenders shall have received all documentation and

other information required by bank regulatory authorities

under applicable “know-your-customer” and anti-money

laundering rules and regulations, including the U.S. Patriot

Act and the requirements of 31 C.F.R § 1010.230 (the

“Beneficial Ownership Regulation”).

(l) Retention of restructuring advisors reasonably acceptable

to the Required Lenders (it being understood and agreed

that Perella Weinberg Partners are acceptable to the

Required Lenders).
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(m) The aggregate outstanding principal amount of revolving

loans under the Pre-Petition Credit Agreement shall not

exceed the amount outstanding as of September 2, 2020.

(n) The Debtors and Pre-Petition Lenders holding no less than

50.1% of the outstanding principal amount of loans and/or

revolver exposure outstanding under the Pre-Petition Credit

Agreement (such Pre-Petition Lenders represented by the

Ad Hoc Group Advisors and party to the RSA, collectively,

the “Ad Hoc Group”) shall have entered into a

restructuring support agreement (the “RSA”) on terms

satisfactory to the Required Lenders and the RSA shall be

in full force and effect and no default by the Borrower or

any Guarantor under the RSA and no Lender Termination

Event or Company Termination Event as defined in the

RSA shall have occurred and be continuing; and

(o) Pre-Petition Lenders holding not less than 50.1% of the

outstanding principal amount of loans and/or revolver

exposure under the Pre-Petition Credit Agreement shall

have consented to the DIP Term Loan Facility including

the priming liens contemplated hereby.

Conditions Precedent to Each 

Borrowing: 

On the Closing Date and the funding date of the Second Borrowing, 

if any, the following conditions precedent shall have been satisfied: 

(a) No default or Event of Default shall exist under the Credit

Documentation or the Interim DIP Order.

(b) The representations and warranties of the Borrower and

each Guarantor under the Credit Documentation shall be

true and correct in all material respects as of such date after

giving effect to any such funding.

(c) The making of such Loan shall not violate any requirement

of law and shall not be enjoined, temporarily, preliminarily

or permanently.

(d) With respect to the Second Borrowing, an order authorizing

and approving on a final basis the DIP Term Loan Facility

and the transactions contemplated hereby, including the

adequate protection arrangements set forth in clauses (a)

through (d) under the heading “Adequate Protection” above

(the “Final DIP Order” and, together with the Interim DIP

Order, the “DIP Orders”) shall have been entered by the

Bankruptcy Court and the Final DIP Order shall be

satisfactory to the Required Lenders.

(e) The Agent shall have received a properly completed

borrowing notice subject to the advance notice

requirements of the DIP Credit Agreement.

(f) The DIP Orders (and in the case of the First Borrowing

only, the Initial Order only) shall be in full force and effect

and shall not have been vacated, reversed, modified,
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amended or stayed in any manner adverse to the Lenders 

without the consent of the Required Lenders. 

(g) The Borrower and the Guarantors shall be in compliance

with the Budget in all respects and the proceeds of the

Loans shall be used as set forth in the Budget (in each case,

subject to the Permitted Variance).

(h) The RSA shall be in full force and effect and no material

default by the Borrower or any Guarantor shall have

occurred and be continuing.

(i) The Borrower shall be in compliance in all respects with

the Milestones.

Representations and Warranties: The Credit Documentation will contain representations and 

warranties consistent with the Documentation Principles with such 

changes thereto as may be reasonably agreed between the Required 

Lenders and the Borrower as appropriate to reflect terms which are 

usual and customary for debtor in possession financings of this size, 

type and purpose (in certain cases, subject to limited exceptions, 

qualifications and carve outs). 

Financial Reporting 

Requirements:  

The Borrower shall provide to the Lenders: 

(a) monthly unaudited summary consolidated financial

statements of the Borrower and its subsidiaries, including

balance sheet, income statement and cash flow statement

within 30 days of the end of each fiscal month, certified by

the Borrower’s chief financial officer;

(b) quarterly unaudited consolidated financial statements of the

Borrower and its subsidiaries within 45 days of the end of

each fiscal quarter, certified by the Borrower’s chief

financial officer;

(c) to the extent the Scheduled Maturity Date is extended as set

forth under the heading “Maturity Date” above, annual

audited consolidated financial statements of the Borrower

and its subsidiaries within 90 days of the end of each fiscal

year, accompanied by an unqualified opinion (except with

respect to any “going concern” qualification, exception or

matter of emphasis) of a nationally-recognized independent

accounting firm; and

(d) promptly after they become available, copies of all material

periodic and other reports, proxy statements and other

materials filed by the Borrower or any of such subsidiaries

with the Securities and Exchange Commission or any

national securities exchange or distributed to shareholders.

Other Reporting Requirements: The Credit Documentation will be consistent with the 

Documentation Principles and will contain additional financial 

reporting requirements that are customary for similar debtor-in-

possession financings as may be reasonably agreed between the 
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Required Lenders and the Borrower. 

The Credit Documentation will contain additional requirements that 

Debtors’ counsel provide copies of all material pleadings and/or 

filings in the Chapter 11 Cases to be made by the Debtors to the 

Agent and its counsel, and to the Lenders and the Ad Hoc Group 

Advisors, in each case not later than three calendar days in advance 

of filing unless otherwise reasonably agreed to by the Agent (acting 

at the direction of the Required Lenders). The Debtors shall also 

provide copies of any monthly reporting provided to the 

Bankruptcy Court or the U.S. Trustee.  

Budget and Variances: Beginning on the third Thursday following the Petition Date and on 

each four week anniversary thereof, the Debtors shall deliver to the 

Agent and the Lenders an updated 13-week cash flow projection 

and a proposed updated budget substantially in the form of the 

Initial Budget or in such other form as the Required Lenders may 

agree in their reasonable discretion (the “Proposed Budget”). To 

the extent such Proposed Budget is approved by the Required 

Lenders in their reasonable discretion, such Proposed Budget shall 

thereafter be the “Budget” for such period contained therein and 

for all purposes hereunder. No such Proposed Budget shall become 

a Budget until so approved; provided that the Required Lenders 

shall be deemed to have approved such Proposed Budget if they 

have not objected thereto within five (5) business days after 

delivery thereof. In the event that any Proposed Budget is not so 

approved, the last approved Budget without giving effect to any 

update, modification or supplement shall apply to the projection 

period. 

The Debtors shall not pay any operating disbursements (excluding 

professional fees and expenses, adequate protection payments, debt 

service costs and settlement and other costs associated with hedging 

and derivative instruments) other than those set forth in the Budget, 

subject to permitted variances as provided herein.  The actual 

amount of operating disbursements (excluding professional fees 

and expenses, adequate protection payments, debt service costs and 

settlement and other costs associated with hedging and derivative 

instruments) during a Budget Period (as defined below) may not 

exceed the projected expenditures (on a cumulative basis) in the 

Budget for such Budget Period by more than 17.5% (the “Budget 

Variance”); provided, that any negative disbursement variance to 

the Budget from the immediately preceding Budget Period may be 

applied to the current Budget Period’s disbursements for the 

purpose of determining compliance for such Budget Period, as 

applicable. The Budget Variances shall be tested weekly on a 

rolling-four week and a cumulative basis since the Petition Date. 

“Budget Period” shall mean each four week period following the 

Petition Date commencing with the first four weeks ended after the 

Petition Date. 

The Debtors shall deliver to the Agent and the Lenders by 12:00 
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p.m., Eastern time, on Thursday of each week, rolling 13-week cash

flows, together with a reconciliation for the prior 4 week

cumulative period of actual operating disbursements (excluding

professional fees and expenses, adequate protection payments, debt

service costs and settlement and other costs associated with hedging

and derivative instruments) to the amounts set forth in the Budget

for such period in form reasonably satisfactory to the Required

Lenders.

Financial Covenants: None. 

Affirmative Covenants: The Credit Documentation will be consistent with the 

Documentation Principles and will contain additional affirmative 

covenants that are customary for similar debtor-in-possession 

financings as may be reasonably agreed between the Required 

Lenders and the Borrower and shall, in any event, include (i) the 

delivery of all material pleadings, motions and other material 

documents filed with the Bankruptcy Court on behalf of the 

Debtors in the Chapter 11 Cases to the Agent and its counsel and 

the Required Lenders and the Ad Hoc Group Advisors at least three 

calendar days prior to filing unless otherwise reasonably agreed to 

by the Required Lenders; any pleadings or motions and orders 

related to the DIP Term Loan Facility or use of proceeds of the DIP 

Term Loan Facility must be acceptable to the Required Lenders, (ii) 

compliance with Budget covenants consistent with the section titled 

“Budget and Variances,” (iii) bi-monthly update calls with the 

Lenders (unless a default or an Event of Default has occurred and is 

continuing, in which case such calls shall be weekly, or more 

frequently if requested by the Required Lenders), with such 

telephone conferences being split into a public-siders and non-

public-siders portion, and weekly update calls with the Ad Hoc 

Group Advisors and (iv) commercially reasonable efforts to obtain 

a rating (but not any specific rating) from both S&P and Moody’s 

by no later than 15 calendar days after the entry of the Interim DIP 

Order (or such later date as may be reasonably agreed by the 

Required Lenders). 

Negative Covenants: The Credit Documentation will be substantially consistent with the 

Documentation Principles and will contain additional negative 

covenants that are customary for similar debtor-in-possession 

financings as may be reasonably agreed between the Required 

Lenders and the Borrower. 

Events of Default: The Credit Documentation will be consistent with the 

Documentation Principles and will contain additional events of 

default that are customary for similar debtor-in-possession 

financings as may be reasonably agreed between the Required 

Lenders and the Borrower (collectively, the “Events of Default”) 

and shall, in any event, include (with materiality qualifications, 

thresholds and cure periods to be agreed): 
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(i) failure to make any payment when due under the Credit

Documentation;

(ii) noncompliance with certain affirmative covenants to be

agreed (including, without limitation, the Milestones

and the Budget Variance) or with negative covenants;

(iii) failure to observe or perform any covenant, condition

or agreement contained in any loan document (other

than those which constitute a separate event of default),

for more than 30 days following the earlier of

knowledge of the Borrower or notice from the Agent or

the Required Lenders;

(iv) breaches in any material respect of representations and

warranties, in either case, under the Credit

Documentation;

(v) cross-payment default and cross-acceleration to any

prepetition indebtedness above a threshold to be agreed

that is not stayed by the automatic stay in the Chapter

11 Cases;

(vi) failure to satisfy or stay execution of judgments above

a threshold to be agreed;

(vii) the occurrence of certain ERISA events above a

threshold to be agreed;

(viii) impairment of the Credit Documentation or the security

interests described in “Security” above;

(ix) change of ownership or control other than as a part of

an Acceptable Plan;

(x) dismissal of the Chapter 11 Cases or conversion of the

Chapter 11 Cases into cases under chapter 7 of the

Bankruptcy Code;

(xi) bringing of a motion or taking of any action to obtain

additional financing under Section 364(c) or Section

364(d) of the Bankruptcy Code not otherwise permitted

pursuant to the Credit Documentation;

(xii) a trustee or receiver shall have been appointed in one or

more of the Chapter 11 Cases;

(xiii) appointment of a responsible officer or examiner with

enlarged powers relating to the operation of the

business of any Debtor;

(xiv) granting of relief from any stay of proceeding

(including the automatic stay) so as to allow a third

party to proceed against any material asset of the

Debtors, except as the Required Lenders may

reasonably approve;

(xv) entry of an order granting any superpriority claim
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which is senior to or pari passu with the Lenders’ 

claims under the DIP Term Loan Facility without the 

prior consent of the Required Lenders (other than as 

described under the heading “Priority” above); 

(xvi) entry of an order confirming (or the filing or support in

the Bankruptcy Court by the Debtors of any motion or

pleading requesting confirmation of or otherwise in

support of, or the taking by the Debtors of any

corporate action to approve) a plan of reorganization

with respect to any Debtor other than an Acceptable

Plan (where “Acceptable Plan” shall mean (i) the Plan

contemplated by the RSA, (ii) a substantially similar

chapter 11 plan acquisition of substantially all of the

assets of the Debtors that provides equal or more

favorable plan treatment of the Pre-Petition Lenders, or

(iii) another chapter 11 plan of reorganization that pays

the Pre-Petition Lenders in cash in full on the Plan

Effective Date; provided that no chapter 11 plan shall

be an Acceptable Plan unless it is expected to be

consummated prior to the Maturity Date and is not in

any other manner adverse to the Pre-Petition Lenders

(in their capacities as such) when compared to the Plan

contemplated by the RSA), or filing of any plan by the

Debtors or support in the Bankruptcy Court of any plan

that is not an Acceptable Plan;

(xvii) entry of an order staying, reversing, vacating or

otherwise modifying, without the prior written consent

of the Required Lenders, the DIP Term Loan Facility,

the Interim DIP Order or the Final DIP Order, and such

order is not stayed or reversed within two business

days after entry thereof;

(xviii) payment of, or granting adequate protection with

respect to, prepetition debt (other than as contemplated

by the Credit Documentation (including the DIP

Orders)), unless otherwise agreed by the Required

Lenders;

(xix) cessation of liens or superpriority claims granted with

respect to the Collateral securing the Debtors’

obligations in respect of the DIP Term Loan Facility to

be valid, perfected and enforceable in all respects with

the priority described herein;

(xx) the occurrence of any Lender Termination Event, as

defined in the RSA, or the termination of the RSA in

accordance with its terms, other than in connection

with the filing of an Acceptable Plan;

(xxi) (A) the allowance of any claim or claims under section

506(c) of the Bankruptcy Code against or with respect

to any of the Pre-Petition Collateral or the Collateral;
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(B) any order charging any of the Pre-Petition

Collateral or the Collateral under section 506(c) of the

Bankruptcy Code or limiting the extension under

section 552(b) of the Bankruptcy Code of the liens of

the Pre-Petition Lenders on the Pre-Petition Collateral

to any proceeds, products, offspring, or profits of the

Pre-Petition Collateral acquired by the Borrower or any

Guarantors after the Petition Date; or (C) entry of the

Final DIP Order without a waiver, in form and

substance satisfactory to the Required Lenders, of

(i) the right to surcharge the Pre-Petition Collateral or

the Collateral under section 506(c) of the Bankruptcy

Code and (ii) any ability to limit the extension under

section 552(b) of the Bankruptcy Code of the liens of

the Pre-Petition Lenders on the Pre-Petition Collateral

to any proceeds, products, offspring, or profits of the

Pre-Petition Collateral acquired by the Borrower or any

Guarantors after the Petition Date;

(xxii) the failure of the Borrower or any Guarantor to perform

any of its obligations under the DIP Orders, the cash

management order, or any other order of the

Bankruptcy Court approving the transactions under the

Credit Documentation in any material respect; and

(xxiii) any Debtor shall be enjoined from conducting any

material portion of its business, any disruption of the

material business operations of the Debtors shall occur,

or any material damage to or loss of material assets of

any Debtor shall occur.

Remedies: Upon the occurrence and during the continuance of an Event of 

Default,  

(a) subject to the Interim DIP Order or the Final DIP Order, as

applicable, the Agent with the consent of the Required

Lenders may, and upon the request of the Required Lenders

shall, immediately take any or all of the following actions:

(i) deliver a notice of an Event of Default; (ii) charge the

Default Rate of interest on the Loans and other outstanding

obligations; (iii) terminate all commitments under the DIP

Term Loan Facility; (iv) declare the principal of and

accrued interest, premiums, fees and expenses constituting

the obligations under the DIP Term Loan Facility to be

immediately due and payable; and (v) subject to paragraph

(b) below, exercise all other rights and remedies set forth in

the Credit Documentation, the DIP Orders and as otherwise

available at law; and

(b) upon five (5) days’ written notice from the Agent (at the

direction of the Required Lenders pursuant to and in

accordance with the Credit Documentation), the automatic

stay of section 362 of the Bankruptcy Code shall be
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terminated without further order, application, motion of the 

Bankruptcy Court, without the need for filing any motion 

for relief from the automatic stay or any other pleading, for 

the purpose of permitting the Agent (at the direction of the 

Required Lenders) to do any of the following: (i) exercise 

remedies against the Collateral, (ii) enforce all of the 

guaranty rights and (iii) exercise all rights and remedies set 

forth in the Credit Documentation, the DIP Orders and as 

otherwise available at law.  

Section 362 relief from the stay in favor of the Lenders shall be 

embodied in the DIP Orders and any other order approving the DIP 

Term Loan Facility and the use of cash collateral.  At any hearing 

addressing the exercise of remedies by the Agent or the Lenders 

under the Credit Documentation, the only objection that may be 

raised by the Debtors or the Committee shall be whether an Event 

of Default has in fact occurred and is continuing, and the Debtors 

and the Committee shall waive their right to seek any relief, 

whether under section 105 of the Bankruptcy Code or otherwise, 

that would in any way impair, limit, restrict or delay the rights and 

remedies of the Agent under the Credit Documentation. 

Following the filing or support in the Bankruptcy Court by the 

Debtors of any motion or pleading, or the taking by the Debtors of 

any corporate action to approve, a plan of reorganization other than 

an Acceptable Plan, and upon seven (7) days’ prior written notice 

from the Pre-Petition Agent (at the direction of required lenders 

under the Pre-Petition Credit Agreement), the automatic stay under 

section 362 shall automatically terminate for the limited purpose of 

permitting Pre-Petition Lenders to exercise rights and remedies 

against or pertaining to cash collateral.  

Waivers: 
The DIP Orders shall include the following waivers, subject to 

entry of the Final DIP Order:  

1. Waiver of the equitable doctrine of “marshaling” with respect

to the Collateral and the Pre-Petition Collateral;

2. Waiver of the “equities of the case” exception to section 552(b)

of the Bankruptcy Code; and

3. Waiver of the ability to surcharge the Collateral and the Pre-

Petition Collateral, including under section 506(c) of the

Bankruptcy Code.

Credit Bid Rights: The Lenders and the Pre-Petition Lenders shall have the right to 

credit bid (either directly or through one or more acquisition 

vehicles) the full amount of their claims in connection with any sale 

of the Debtors’ assets (in whole or in part), including without 

limitation, sales occurring pursuant to section 363 of the 

Bankruptcy Code or included as part of any chapter 11 plan subject 

to confirmation under section 1129(b)(2)(A)(ii)-(iii) of the 
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Bankruptcy Code. 

Milestones: To be agreed, but shall include the following: 

Motion for approval of bidding protections: (T+2) 

Entry of order approving bidding protections: (T+35) 

Motion for approval of disclosure statement: (T+35) 

Filing plan of reorganization: (T+35) 

Entry of order approving disclosure statement: (T+90) 

Entry of order approving sale and confirming the Acceptable Plan: 

(T+150) 

Plan Effective Date: (T+210) 

Indemnification and Expenses: Customary for similar debtor-in-possession financing. 

Assignments; Participations: Customary for similar debtor-in-possession financing, it being 

understood and agreed that following the entry of the Final Order 

and the final funding of the Loans the Borrower shall have no 

consent right over assignments or participations other than to 

disqualified institutions. 

Amendments: The vote of Lenders, as of any date of determination, holding 

greater than 50% of the outstanding Loans and commitments under 

the DIP Term Loan Facility (the “Required Lenders”) shall be 

required to amend, waive or modify any terms or conditions of the 

DIP Term Loan Facility subject to certain amendments, waivers or 

modifications (including without limitation any modification of the 

definition of Acceptable Plan) which shall require the vote of all 

affected Lenders or all Lenders. Notwithstanding the foregoing, for 

purposes of determining whether the Required Lenders have 

consented (or not consented) to any amendment, modification, 

waiver, consent or other action, any Loans held by an Interested 

Lender (as defined below) shall be deemed to have been voted in 

the same proportion of the other Loans except with respect to any 

amendment, modification, waiver, consent or other action (i) 

requiring the consent of all affected Lenders or all Lenders, (ii) 

with respect to any Interested Lender, that alters such Interested 

Lender’s pro rata share of any payments given to all Lenders, or 

(iii) that affects an Interested Lender (in its capacity as a Lender) in

a manner that is disproportionate to the effect on any other Lender.

“Interested Lender” means (x) Honeywell International, Inc. and

(y) KPS Capital Partners LP (“KPS”) and each other person that

has expressed at any time since January 1, 2020 (whether prior to,

on or after the date of the DIP Credit Agreement), or expresses in

the future, in writing an interest in acquiring all of the Borrower’s

equity interests or all or substantially all of the assets of the

Borrower and its subsidiaries, in each case of (x) and/or (y),

together with their respective affiliates, subsidiaries, partners and

insiders; provided, however, that any party deemed an Interested
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Lender under subsection (y) shall no longer be deemed an 

Interested Lender from and after approval by the Bankruptcy Court 

of a sale order approving any sale of the Debtors if such party is not 

designated as either the Successful Bidder or Alternate Bidder 

(each, as defined in the Bid Procedures Order). 

Yield Protection The DIP Credit Agreement will contain yield protection provisions 

customarily found in the loan agreements for similar debtor in 

possession financings. 

Governing Law and Submission 

to Jurisdiction: 

State of New York (other than as contemplated by the Credit 

Documentation with respect to non-U.S. collateral). Exclusive 

jurisdiction of the Bankruptcy Court, including with respect to the 

exercise of the remedies by the Lenders and preservation of the 

value of the Collateral. 

Counsel to the Agent and  

Citibank in its capacity as a 

Lender: 

Weil, Gotshal & Manges LLP. 
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Exhibit 3  

Form of U.S. Equity Transfer Agreement 

Form of U.S. Membership Interest Transfer Agreement 

MEMBERSHIP INTEREST TRANSFER AGREEMENT 

This MEMBERSHIP INTEREST TRANSFER AGREEMENT (this 

“Agreement”), dated as of [●], 20[●] (the “Closing Date”), is made and entered into by and 

between [Garrett Motion Holdings II Inc.], a [Delaware corporation] (“Seller”), and [●], a [●] 

(“Buyer” and, together with Seller, the “Parties”). 

W I T N E S E T H 

WHEREAS, Seller is an indirect, wholly owned subsidiary of Garrett Motion 

Inc., a Delaware corporation (“Seller Parent”); 

WHEREAS, Seller is the holder of all of the outstanding membership interests 

(the “Membership Interests”) of [Garrett Transportation I LLC], a [Delaware limited liability 

company] (the “Company”); and 

WHEREAS, Seller desires to sell, assign and transfer to Buyer, and Buyer desires 

to purchase and accept, the Membership Interests, upon the terms and conditions set forth in this 

Agreement herein. 

NOW, THEREFORE, in consideration of the Estimated U.S. Purchase Price, 

subject to adjustment in accordance with the terms of the SAPA, and of the mutual covenants 

and agreements herein set forth and for other good and valuable consideration, the receipt and 

sufficiency of which is hereby acknowledged, Buyer and Seller hereby agree as follows: 

1. Definitions. All capitalized terms used and not defined herein shall have the meanings

ascribed to them in that certain Share and Asset Purchase Agreement, by and among

Garrett Motion Inc., Garrett Motion Holdings Inc., Garrett ASASCO Inc., Garrett Motion

Holdings II Inc., AMP Intermediate B.V. and AMP U.S. Holdings, LLC, dated as of

September 20, 2020 (the “SAPA”).

2. Sale of the Membership Interests.

a. The Seller hereby sells and transfers, and Buyer hereby purchases, the

Membership Interests, free and clear of Encumbrances (other than transfer

restrictions of general applicability imposed by securities laws).

b. The sale and transfer of the Membership Interests shall be effective as of the date

hereof, and all rights, benefits, privileges, obligations, risk and liabilities attached

to the Membership Interests, subject to the terms of this Agreement, are assumed

by the Buyer as of such date.
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c. The Parties agree to do, sign and execute all acts, deeds, documents, instruments

and corporate proceedings as may be necessary or desirable to give full force and

effect to this Agreement.

3. No Representations and Warranties. Except for those set forth in Article III of the SAPA,

Seller gives no representations or warranties of any kind under this Agreement with

respect to the Membership Interests, the Company, or any assets or liabilities of the

Company, and any such representations or warranties are specifically disclaimed.

4. Miscellaneous. Sections 1.2, 6.8, and 9.10 through 9.13 of the SAPA are incorporated

herein and shall apply mutatis mutandis to this Agreement.

[Signature Page Follows]

EX 3 - 2
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed 

and delivered as of the date first above written. 

SELLER: []

By:______________________________ 

Name: 

Title:  

BUYER: []

By:______________________________ 

Name: 

Title:  

EX 3 -3
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Exhibit 4 

Form of Non-U.S. Share Transfer Agreement 

SHARE TRANSFER AGREEMENT 

This SHARE TRANSFER AGREEMENT (this “Agreement”) dated as of [●], 20[●], 

is made between Garrett ASASCO Inc., a corporation organized and existing under the laws of 

Delaware, with registered address at 251 Little Falls Drive, 19808 Wilmington, Delaware, USA and 

registered under number 7055146 with Delaware Division of Corporations (the “Transferor”) and 

[BUYER], a [corporation] organized and existing under the laws of [●], with registered address at 

[●], registered under number [●] (the “Transferee”), in the presence of  Garrett LX I S.à r.l., a

private limited liability company (société à responsabilité limitée) existing under the laws of Grand-

Duchy of Luxembourg having its registered office at 19, rue de Bitbourg, L- 1273 Luxembourg and

registered with the Luxembourg trade and companies register under number B 225642 (the

“Company”).

W I T N E S E T H 

WHEREAS, the Transferor is the owner of [12,000] corporate units of the Company, 

and representing 100% of the share capital and the voting rights of the Company on a fully diluted 

basis (the “Corporate Units”); 

WHEREAS, the Transferor desires to sell, and the Transferee desires to purchase, the 

Corporate Units on the terms and subject to the conditions set forth in the Share and Asset Purchase 

Agreement, by and among Garrett Motion Inc., Garrett Motion Holdings Inc., Garrett ASASCO 

Inc., Garrett Motion Holdings II Inc., AMP Intermediate B.V. and AMP U.S. Holdings, LLC, dated 

as of September 20, 2020 (the “SAPA”); and 

WHEREAS, the Corporate Units shall be at the free disposal of the Transferee and 

the Transfer (as defined below) shall be performed in exchange for the Non-U.S. Purchase Price. 

NOW, THEREFORE, the parties have agreed as follows: 

1. Transfer of Corporate Units. The Transferor hereby irrevocably and unconditionally transfers

the Corporate Units to the Transferee, free and clear of Encumbrances (other than transfer

restrictions of general applicability imposed by securities laws), who irrevocably and

unconditionally accepts them without guarantee other than the material existence of the

Corporate Units on the date of the transfer and the representations and warranties contained

in this Agreement (“Transfer”).

2. Price of Transfer.

a. Effective as of date of this Agreement, the payment obligation of the Transferor is the

Non-U.S. Purchase Price.

b. The Corporate Units are transferred at their market value.
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3. Completion of Transfer.

a. By the signature of this Agreement, the Transfer is acknowledged and accepted by

the Company in accordance with article 710-13 of the Luxembourg law dated 10

August 1915 on commercial companies, as amended.

b. The Company commits to deliver to the Transferor and the Transferee all documents

indicating that the Transfer has been regularly registered, including a copy of its

updated register of the Company’s unitholders and an extract of the Registre de

Commerce et des Sociétés de Luxembourg with regard to the registration of the

Transferee’s participation in the Company (if applicable).

c. The Transferor undertakes to proceed to or to cause any action necessary or simply

useful in connection with the perfection of the Transfer.

4. Effectiveness of the Transfer. Any waiver or release of the rights, powers and remedies

conferred to the parties by this Agreement shall not discharge, impair or otherwise affect any

of the obligations of the party contained in this Agreement subject to the imperative

provisions of the laws. The Transfer is effective as of the date of the execution of this

Agreement.

5. Dividends and Other Assimilated Incomes. All dividends, interim dividends, assimilated

profits and other proceeds under any form with regard to units, founders units or other

participations whatsoever in the Company as well as all other assimilated incomes (including

without limitation, capital repayments, share premium allocations, payments related to

financial instruments qualifying from an economic point of view as equity) attached to the

Corporate Units and distributable at the present date, including those for which the decision

to proceed to the distribution has been taken but is not yet implemented, are irrevocably and

without condition acquired to the benefit of the Transferee.

6. Costs. The parties shall pay or discharge separately their costs, charges and expenses

incurred by them in relation to all actions taken pursuant to, or under, this Agreement.

7. Waivers. No failure or delay by the Parties in exercising any right, power or remedy

hereunder shall operate as a waiver thereof or prejudice any other or further exercise by the

Party of any of its any right, power or remedy under this Agreement.

8. Notices. All notices, requests, permissions, waivers or other communications hereunder shall

be in writing and shall be deemed to have been duly given if signed by the respective persons

giving them (in the case of a company, the signature shall be by an office thereof) and

delivered by hand, or deposited in the mail (registered, return receipt requested), properly

addressed and postage prepaid or by facsimile (provided the same is confirmed by mail, as

above sent within one day of dispatch) to the registered offices either of the Transferor, the

Transferee or the Company.

9. Amendments. This Agreement may not be amended, modified or waived except with the

written consent of the parties.

EX 4 - 2
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10. Severability. If any provision of this Agreement is or becomes prohibited, unenforceable or

void in any jurisdiction, this shall not affect the validity or enforceability of any other

provisions hereof or affect the validity or enforceability of such provision in any other

jurisdiction, but to the extent only as permitted by applicable law.

11. Entire Agreement. This Agreement, the SAPA, the Transaction Documents, the Bill of Sale

and the U.S. Share Transfer Agreement constitute the entire agreement of the Parties

regarding the Transfer and supersedes all prior agreements and understandings, both written

and oral, among the Parties related to the Transfer.

12. Definitions. All capitalised terms used but not otherwise defined herein shall have the

meanings ascribed to them in the SAPA.

13. Governing Law and Competent Jurisdiction.

a. The present Agreement shall be governed by and construed in accordance with the

laws of the Grand-Duchy of Luxembourg.

b. Any dispute arising in connection with this Agreement shall be submitted to the

courts of Luxembourg City (Grand-Duchy of Luxembourg).

[Signature Page Follows] 

EX 4 - 3
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IN WITNESS WHEREOF the parties hereto have executed this Agreement in three 

originals, on the day and year first above written. 

The Transferor: Garrett ASASCO Inc. 

_________________________ 

By: 

Title:  

The Transferee: [●]

_________________________ 

By: 

Title:  

In the presence of: The Company 

________________________ 

By: [●] 

Title: Manager 

The Company hereby acknowledges and accepts the transfer of the Corporate Units from the 

Transferor to the Transferee, subject to and in accordance with this Agreement and acknowledges its 

obligations under Clause 3 of this Agreement. 

EX 4 - 4
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EXHIBIT 5 

BILL OF SALE AND ASSIGNMENT AND ASSUMPTION AGREEMENT 

This BILL OF SALE AND ASSIGNMENT AND ASSUMPTION AGREEMENT (the 

“Agreement”) is entered into as of [●], 2020, by and among (i) [Garrett Motion Inc., a Delaware 

corporation, Garrett Motion Holdings Inc., a Delaware corporation and Garrett ASASCO Inc., a 

Delaware corporation] (each, an “Assignor” and collectively, the “Assignors”), and (ii) [●], a [●] 

(the “Assignee”). 

IN CONSIDERATION OF THE ACQUIRED ASSETS PURCHASE PRICE, each 

Assignor, pursuant to the terms and conditions of that certain Share and Asset Purchase 

Agreement, by and among Garrett Motion Inc., Garrett Motion Holdings Inc., Garrett ASASCO 

Inc., Garrett Motion Holdings II Inc., AMP Intermediate B.V. and AMP U.S. Holdings, LLC, 

dated as of September 20, 2020 (the “SAPA”), does hereby sell, convey, transfer, assign and 

deliver to the Assignee and its successors and assigns, and Assignee does hereby purchase, 

acquire, accept, assume and discharge or perform when due, as applicable: 

1. All right, title and interests of each of the Assignors, as applicable, in, to and under the

Acquired Assets (as defined in the SAPA) (other than the Acquired Equity, as defined in

the SAPA), including those certain assets as set forth in Annex A (except to the extent

constituting an Excluded Asset (as defined in the SAPA)), free and clear of any and all

Encumbrances (other than Permitted Encumbrances); and

2. The Assumed Liabilities (as defined in the SAPA).

This Agreement is made pursuant to and is subject to the terms and provisions of the

SAPA, and is without recourse. 

All capitalized terms used and not otherwise defined herein shall have the meanings 

ascribed to them in the Share and Asset Purchase Agreement. 

Sections [1.2, 6.8, and 9.10 through 9.13] of the SAPA are incorporated herein and shall 

apply mutatis mutandis to this Agreement. 

[Signature Pages Follow] 
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IN WITNESS WHEREOF, the undersigned have caused this Agreement to be 

duly executed as of the date first written above. 

GARRETT MOTION INC. 

By: ______________________________ 

Name:   

Title:   

GARRETT MOTION HOLDINGS INC. 

By: _______________________________ 

Name:   

Title:   

GARRETT ASASCO INC. 

By: ______________________________ 

Name:   

Title:   

[ASSIGNEE] 

By: _______________________________ 

Name:   

Title:   

EX 5 - 2
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Acknowledged and accepted: 

[BUYER] 

By: ______________________________ 

Name:  

Title:   

EX 5 - 3
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Annex A 

[To follow.] 

EX 5 - 4
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AMP Intermediate B.V.  

c/o KPS Capital Partners, LP 

485 Lexington Avenue, 31st Floor  

New York, NY 10017 

Attention:  Raquel Palmer 

  Ryan Baker   

 

With a copy to: 

 

Davis Polk & Wardwell LLP 

450 Lexington Avenue  

New York, New York 10017 

Attention: John D. Amorosi 

  Brian Wolfe  

October 12, 2020 

Re:  Waiver of Certain Obligations Under Section 6.2 of the SAPA 

Ladies and Gentlemen: 

Reference is made to the Share and Asset Purchase Agreement, dated September 20, 2020 (the 

“SAPA”), by and among Garrett Motion Inc., Garrett Motion Holdings Inc., Garrett Motion Holdings 

II Inc., Garrett ASASCO Inc., AMP Intermediate B.V. and AMP U.S. Holdings, LLC.  Capitalized 

terms used but not defined herein have the meanings set forth in the SAPA.  The Sellers hereby request 

the consent of Buyer for the actions described below in accordance with Section 6.2 of the SAPA. 

I. Description of Action(s) Proposed: 

In connection with a proposed issuance of promissory notes in the People’s Republic of China, and 

in direct response to the commencement of the Chapter 11 proceedings in the United States, the 

Industrial and Commercial Bank of China (“ICBC”) has asked Honeywell Automotive Parts 

Services (Shanghai) Co., Ltd. to provide certain collateral as described below to secure the issuance 

of new promissory notes to Garrett’s suppliers in the Ordinary Course.  

In order to provide the requested collateral, Garrett proposes providing a pledge over promissory 

notes received by Garrett as payment from its customers in China.  Garrett believes the use of such 

promissory notes as collateral has certain advantages over the use of cash collateral, e.g., but not 

limited to, preventing the company from discounting promissory notes and from incurring 

associated discounting fees.   

ICBC has requested a pledge over RMB 115,000,000 (approximately USD 17,000,000) of 

promissory notes held by Garrett (“Customer Promissory Notes”).  The pledge would provide for 

revolving security until April 9, 2021 (or earlier, if new credit were to be approved prior to, on or 

after the completion of the Chapter 11 process). Garrett requests Buyer’s consent for this pledge of 

Customer Promissory Notes, which Buyer agrees to provide under the following conditions:  

(1) the pledge of Customer Promissory Notes to ICBC does not exceed RMB 115,000,000 and shall 

be in a form customary for a pledge of this type, and shall only require Buyer’s consent under 

Section 6.2(b)(xi) of the SAPA; 

(2) Sellers agree to use (and to cause the Acquired Subsidiaries to use) commercially reasonable 

efforts to cause ICBC to release the pledge on the Customer Promissory Notes prior to the Closing;  

(3) Sellers agree to replace the pledged Customer Promissory Notes with Cash Collateral at Buyer’s 

written request no later than ten (10) Business Days’ after such request is made; and 
(4) to the extent such Customer Promissory Notes remain pledged as of the Closing, the Parties 

agree that Buyer shall be entitled to a downwards adjustment to the Purchase Price in an amount 
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equal to the face value of such pledged Customer Promissory Notes (and Section 6.15 of the SAPA 

shall apply to the pledged Customer Promissory Notes as if such pledged Customer Promissory 

Notes were “Cash Collateral” thereunder, mutatis mutandis).  

II. Relevant SAPA Provision(s) Pursuant to Which Consent is Sought: 

Section 6.2(b)(xi) (regarding the creation or incurrence of any material Encumbrance on any 

Acquired Asset, other than a Permitted Encumbrance). 

III. Contact Information for Sellers: 

Cyril Grandjean (Cyril.Grandjean@garrettmotion.com). 

Please confirm your agreement and consent by countersigning this consent letter in the space 

indicated below.  Please return the signed consent at your earliest convenience. By countersigning this 

consent letter, Buyer acknowledges and agrees that (i) it irrevocably consents to the actions described 

in this consent letter and (ii) this consent letter and its contents are confidential information and shall 

be kept by Buyer in accordance with Section 6.9 of the SAPA. 

Thank you for your cooperation and prompt attention to this matter. 

* * *
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Consented and agreed, intending to be legally bound hereby: 

AMP INTERMEDIATE B.V.

By: _______________________________ 
Name:     Florian Küppers
Title:       Managing Director
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
____________________________________________ 
 
In re 
 
GARRETT MOTION INC., et al.,1  
  
 Debtors. 
 
____________________________________________ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
  
 Chapter 11 
 
 Case No. 20-12212 (MEW) 
 
        Jointly Administered 

NOTICE OF (I) SOLICITATION OF BIDS, (II) PROPOSED SALE OF DEBTORS’ 
ASSETS FREE AND CLEAR OF ALL CLAIMS AND INTERESTS, 

(III) AUCTION AND SALE HEARING AND (IV) RELATED RELIEF AND DATES 
 

  PLEASE TAKE NOTICE that on September 20, 2020, Garrett Motion Inc. 
(“Garrett Motion”) and certain of its affiliated debtors and debtors-in-possession (together with 
Garrett Motion, the “Debtors”) each filed a voluntary petition for relief under chapter 11 of title 11 
of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”) in the United 
States Bankruptcy Court for the Southern District of New York (the “Court”). 

PLEASE TAKE FURTHER NOTICE that the Debtors have executed a Share 
and Asset Purchase Agreement dated as of September 20, 2020, by and among certain of the 
Debtors and AMP U.S. Holdings, LLC and AMP Intermediate B.V. (together, the “Stalking 
Horse Bidder”) for the purchase of the Acquired Assets (the “Stalking Horse Purchase 
Agreement”).  The Stalking Horse Purchase Agreement is subject to higher or otherwise better 
offers submitted in accordance with the terms and provisions of the Bid Procedures. 

PLEASE TAKE FURTHER NOTICE that on September 20, 2020, the Debtors 
filed the Debtors’ Motion for One or More Orders (A) Authorizing and Approving Bid Procedures, 
(B) Authorizing and Approving the Stalking Horse Bid Protections, (C) Scheduling a Sale Hearing, 
(D) Authorizing and Approving Assumption and Assignment Procedures,2 (E) Approving Notice 
Procedures and (F) Granting Other Relief (the “Motion”)3 with the Court seeking entry of orders, 

 
1 The last four digits of Garrett Motion Inc.’s tax identification number are 3189.  Due to the large number of 

debtor entities in these Chapter 11 Cases, which are being jointly administered, a complete list of the Debtors 
and the last four digits of their federal tax identification numbers is not provided herein.  A complete list of such 
information may be obtained on the website of the Debtors’ claims and noticing agent at 
http://www.kccllc.net/garrettmotion.  The Debtors’ corporate headquarters is located at La Pièce 16, Rolle, 
Switzerland. 

2  A revised proposed order was filed with respect to the Motion on October 19, 2020 which deferred seeking 
approval of the relief sought in the Motion with respect to the proposed Assumption and Assignment 
Procedures from the Bid Procedures Order (as defined below). 

3  All capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Motion. 
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among other things, (i) scheduling an auction (the “Auction”) for, and a hearing to approve, the 
sale of substantially all of the Debtors’ assets (the “Acquired Assets”) free and clear of liens, 
claims, interests and encumbrances and (ii) authorizing the assumption and assignment of 
executory contracts and unexpired leases. 

PLEASE TAKE FURTHER NOTICE that on __________, 2020, the Court 
entered an order (the “Bid Procedures Order”) approving certain Bid Procedures (the “Bid 
Procedures”) attached as Exhibit 1 to the Bid Procedures Order, which establish the key dates 
and times related to the Sale and the Auction.  All interested bidders should carefully read the 
Bid Procedures Order and the Bid Procedures in their entirety.4 

CONTACT PERSONS FOR PARTIES INTERESTED IN SUBMITTING A BID 

The Bid Procedures set forth requirements for submitting a Qualified Bid (as 
defined below), and any person interested in making an offer to purchase the Acquired Assets 
must comply strictly with the Bid Procedures.  Only Qualified Bids will be considered by the 
Debtors, in accordance with the Bid Procedures. 

Any interested bidder should contact, as soon as practical:  

Morgan Stanley & Co. LLC 
Attn: 

Regina Savage 
Managing Director 

(312) 706-4442 
Regina.Savage@morganstanley.com 

 
Christopher Lee 

Managing Director 
(212) 761-7606 

Christopher.R.Lee@morganstanley.com 
 

Kristin Zimmerman 
Managing Director 

(212) 761-4473 
Kirstin.Zimmerman@morganstanley.com 

 
 

IMPORTANT DATES AND DEADLINES5 

1. Bid Deadlines.  Potential Bidders must submit a non-binding indication of interest (a 
“Preliminary Bid”) not later than 12:00 p.m. (prevailing Eastern Time) on November 

 
4  To the extent of any inconsistencies between the Bid Procedures and the summary descriptions of the Bid 

Procedures in this notice, the Bid Procedures shall control in all respects. 
5  The following dates and deadlines may be extended by the Debtors or the Court pursuant to the terms of the Bid 

Procedures and the Bid Procedures Order. 
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20, 2020 (the “IOI Deadline”).  In order to participate in the Auction, a Potential Bidder 
shall deliver the Required Bid Documents in electronic format so as to be received not 
later than 12:00 p.m. (prevailing Eastern Time) on December 7, 2020 (the “Bid 
Deadline”), to Morgan Stanley & Co. LLC; provided that, at any time following the IOI 
Deadline and after consultation with the Consulting Professionals, the Debtors may, in 
their reasonable business judgment and upon reasonable notice to the Potential Bidders, 
establish a different Bid Deadline without further order of the Court; and provided, 
further, that, after consultation with the Consulting Professionals, the Debtors may extend 
the IOI Deadline for one or more Potential Bidders upon request and the Bid Deadline 
without further order of the Court.  If the Debtors extend the IOI Deadline or the Bid 
Deadline, or establish a different Bid Deadline, the Debtors will promptly notify all 
Potential Bidders of such revised deadline and file a notice of such extension on the 
Court’s docket. A bidder will be deemed a “Qualified Bidder” and a bid will constitute a 
“Qualified Bid” only if the Debtors confirm that the bid includes all of the Required Bid 
Documents and meets all of the other requirements of the Bid Procedures, each as may be 
reasonably modified or waived by the Debtors, in consultation with the Consulting 
Professionals. The Stalking Horse Bidder is a Qualified Bidder, and the Stalking Horse 
Purchase Agreement is a Qualified Bid.  

2. Auction.  In the event the Debtors timely receive, two or more Qualified Bids, the 
Debtors are authorized to conduct the Auction in accordance with the Bid Procedures.  If 
the Auction is conducted, each Qualified Bidder participating in the Auction shall be 
required to confirm that it has not engaged in any collusion with respect to the bidding 
process or the sale.  The Court will not consider bids made after the Auction has closed. 
The Auction shall be in accordance with the Bid Procedures and upon notice to all 
Qualified Bidders who have submitted Qualified Bids.  The Auction, if held, shall be 
conducted at the offices of Sullivan & Cromwell LLP located at 125 Broad Street, New 
York, New York (or, if the Debtors so determine, virtually), at a time no later than 
December 18, 2020, which date and time shall be timely communicated to all Qualified 
Bidders entitled to attend the Auction. Each Qualified Bidder participating in the Auction 
shall appear in person, virtually or telephonically at the Auction or through a duly 
authorized representative.  If the Debtors do not receive any Qualified Bids on or prior to 
the Bid Deadline with respect to any Acquired Assets, other than the Stalking Horse 
Purchase Agreement, the Debtors are authorized to cancel the Auction and seek approval 
at the Sale Hearing of the sale of the Acquired Assets to the Stalking Horse Bidder, in 
accordance with the terms of the Stalking Horse Purchase Agreement.  The Debtors shall 
file notices of the Auction Date, any modifications thereto and any cancellation of the 
Auction, as applicable, on the Court’s docket.

3. Sale Hearing.  The Debtors intend to proceed with the sale of the Acquired Assets either 
pursuant to a plan of reorganization (the “Plan”) or a sale pursuant to section 363 of the 
Bankruptcy Code and will seek entry of an order authorizing and approving, among other 
things, the sale of the Acquired Assets (the “Sale Order”) at a hearing before the Court to 
be held on  February 11, 2021 at 11:00 a.m. (prevailing Eastern Time), or such other 
date and time as determined by the Debtors (the “Sale Hearing”).  If the Debtors 
determine to proceed with the sale of the Acquired Assets pursuant to the Plan, the Sale 
Order will also provide for confirmation of the Plan.  The Sale Hearing may be 
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accelerated or adjourned by the Debtors by an announcement of the adjourned date at a 
hearing before the Court or by filing a notice on the Court’s docket.  If the Debtors do not 
receive any Qualified Bids (other than the Stalking Horse Purchase Agreement), the 
Debtors will report the same to the Court at the Sale Hearing and seek approval of the 
Stalking Horse Purchase Agreement.  If the Debtors receive more than one Qualified Bid 
and an Auction is held, at the Sale Hearing, the Debtors will seek approval of the offer 
constituting the Successful Bid and, at the Debtors’ election, the offer or offers 
constituting the Alternate Bid. 

4. Sale Objection Deadline.  Responses or objections (the “Objections”) to the proposed 
sale of the Acquired Assets must be filed and served not less than seven days before the 
date set for the Sale Hearing (the “Sale Objection Deadline”) on the Objection Notice 
Parties (as defined below). The Debtors may extend the Sale Objection Deadline one or 
more times without further notice.  

PLEASE TAKE FURTHER NOTICE that the Debtors reserve the right to, in 
their reasonable business judgment, modify the Bid Procedures at any time, including, without 
limitation, to extend deadlines and proposed dates set forth therein, including accelerating or 
extending the Bid Deadline, modifying the dates of the Auction, and adjourning and/or 
rescheduling the Sale Hearing.  This Notice is subject to the fuller terms and conditions set forth 
in the Bid Procedures Order and the Bid Procedures. 

PLEASE TAKE FURTHER NOTICE that the Acquired Assets are to be sold 
free and clear of any and all liens, claims, encumbrances and other interests pursuant to section 
1123 of the Bankruptcy Code. 

PLEASE TAKE FURTHER NOTICE that due to the COVID-19 pandemic and 
in accordance with the Court’s General Order M-543, dated March 20, 2020, the Sale Hearing 
will only be conducted telephonically.  Parties should not appear in person and those wishing to 
participate in the Sale Hearing must make arrangements through Court Solutions LLC.  
Instructions to register for Court Solutions LLC are attached to the Court’s General Order M-
543, a copy of which is attached hereto as Exhibit A. 

PLEASE TAKE FURTHER NOTICE that Objections, if any, to the sale of the 
Acquired Assets shall (a) be in writing, (b) state, with specificity, the legal and factual bases 
thereof, (c) be filed with the Court by no later than the Sale Objection Deadline at 4:00 p.m. 
(prevailing Eastern Time) and (d) comply with the terms of the Bankruptcy Rules, Local Rules 
and General Order M-399, and be served upon each of the following: (i) the Honorable Michael 
E. Wiles, United States Bankruptcy Judge; (ii) the Debtors; (iii)  proposed counsel to the Debtors, 
Sullivan & Cromwell LLP, 125 Broad Street, New York, New York 10004, Attn: Noam R. 
Weiss; (iv) counsel to JPMorgan Chase Bank, N.A., as administrative agent under the Prepetition 
Credit Agreement, Stroock & Stroock & Lavan LLP, 180 Maiden Lane, New York, NY 10038, 
Attn: Kristopher M. Hansen (khansen@stroock.com), Jonathan D. Canfield 
(jcanfield@stroock.com), Joanne Lau (jlau@stroock.com) and Alexander A. Fraser 
(afraser@stroock.com); (v) counsel to Citibank, N.A. as administrative agent under the DIP credit 
facility, Weil, Gotshal & Manges LLP, 767 Fifth Avenue, New York, NY 10153, Attn: Ray C. 
Schrock, P.C. (ray.schrock@weil.com) and Candace M. Arthur, Esq. (candace.arthur@weil.com); 
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(vi) counsel to the Stalking Horse Bidder, Davis Polk & Wardwell LLP, 450 Lexington Avenue, 
New York, NY 10017, Attn: Brian M. Resnick (brian.resnick@davisplk.com) and Joshua Y. 
Sturm (joshua.sturm@davispolk.com); (vii) counsel to the ad hoc group of lenders under the 
Prepetition Credit Agreement, Gibson, Dunn & Crutcher LLP, 200 Park Avenue, New York, NY 
10166, Attn: Scott J. Greenberg (sgreenberg@gibsondunn.com), Steven A. Domanowski 
(sdomanowski@gibsondunn.com) and Matthew G. Bouslog (mbouslog@gibsondunn.com), 
(viii) counsel to the ad hoc group of bondholders, Ropes & Gray LLP, 1211 Avenue of the 
Americas, New York, NY 10036, Attn: Matthew M. Roose (matthew.roose@ropesgray.com) 
and Mark I. Bane (mark.bane@ropesgray.com); (ix) counsel to the official committee of 
unsecured creditors appointed in these Chapter 11 Cases, White & Case LLP, 1221 Avenue of the 
Americas, New York, NY 10020, Attn: Brian Pfeiffer (brian.pfeiffer@whitecase.com) and John 
Ramirez (john.ramirez@whitecase.com); (x) the U.S. Trustee; and (xi) all parties requesting 
notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002 (collectively, the “Objection 
Notice Parties”) so as to be actually received no later than the Sale Objection Deadline.   

PLEASE TAKE FURTHER NOTICE that only those Objections that are 
timely filed, served and received will be considered at the Sale Hearing. Any party failing to 
timely file and serve an Objection on or before the Sale Objection Deadline in accordance 
with this Notice shall be forever barred from asserting any objection to the Motion, 
including with respect to the sale of the Debtors’ assets free and clear of all liens, claims, 
encumbrances and other interests. 

PLEASE TAKE FURTHER NOTICE that this Notice is subject to the fuller 
terms and conditions of the Motion and the Bid Procedures Order, with such Bid Procedures 
Order controlling in the event of any conflict, and the Debtors encourage parties-in-interest to 
review such documents in their entirety.  Copies of the Motion, the Bid Procedures and the Bid 
Procedures Order, as well as all related exhibits, including all other documents filed with the 
Court, are available (i) from the website of the Debtors’ proposed claims and noticing agent, 
Kurtzman Carson Consultants (“KCC”), at http://www.kccllc.net/garrettmotion and (ii) on the 
Court’s electronic docket for the Chapter 11 Cases at https://ecf.nysb.uscourts.gov/ (a PACER 
login and password are required and can be obtained through the PACER Service Center at 
www.pacer.psc.uscourts.gov).  In addition, copies of the Motion may be requested from KCC at 
(866) 812-2297 (U.S./Canada), (781) 575-4050 (International) or +800 3742 6170 (International 
Toll Free). 
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Dated: ___, 2020 

 

New York, New York          
 Andrew G. Dietderich 

Brian G. Glueckstein 
Benjamin S. Beller 

 Noam R. Weiss 
 SULLIVAN & CROMWELL LLP 
 125 Broad Street 
 New York, New York  10004 
 Telephone: (212) 558-4000 
 Facsimile: (212) 558-3588 
 E-mail:  dietdericha@sullcrom.com 

gluecksteinb@sullcrom.com 
bellerb@sullcrom.com 
weissn@sullcrom.com 

 
  

 Proposed Counsel to the Debtors  
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General Order M-543 
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