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GARRETT MOTI ON | NC.

1 PROCEEDI NGS

2 THE COURT: Good norning, everybody. Are the parties

3/ ready on Garrett Motion?

4 MR STEINBERG Yes, Your Honor

5 MR GLUECKSTEIN. Yes, Your Honor. This is --

6 THE COURT: | think this is the smallest group we've

7| ever had in a nmatter on this case.

8 MR, GLUECKSTEIN. | think it is, Your Honor. Good

9/ norning. This is Brian G uckstein at Sullivan & Cromel |
10| appearing wth nmy coll eague Al exa Kranzley, for the reorganized
11|| debtors.
12 THE COURT: |'ve read the parties' papers, and |'11l
13|/ listen to anything you have to say. But before we do that, |
14|/ have sone questions that 1'd like to ask of each of you if
15| that's all right.
16 First, for the novants. There seens to be a dispute
17|/ here about whether these follow up questionnaires were sent to
18| the novants or to affiliates of the novants. Well, nmaybe this
19|/ is for both of you. How many affiliates are we tal king about
20| here?
21 MR STEINBERG  Your Honor, this is Arthur Steinberg
22| on behalf of the -- fromKing & Spalding -- on behalf of the
23| novants. The novants are two separate hedge funds, Nom s Bay,
24| Limted and BPY, Ltd. The response nade in the objection was
25| that they neant to send it to soneone that was affiliated and
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they listed it as one entity that was --

THE COURT: Wio is they?

MR STEINBERG -- that they thought it was directed
to.

THE COURT: Al right. So --

MR STEINBERG As we noted in our papers, the notice
that we got did not say who it was directed to, and the email
that was attached to the objectors' papers had a bcc line, so
the specific nanes were known to the sender but not to the
recipi ent.

THE COURT: Well, who received it? W was the
reci pient of the email, what human bei ng?

MR STEINBERG The hunman being, | think, was ny
client, but I don't know specifically the nane of the client
that actually opened the envel ope. The client got it. It was
inthe client's files. It was the reason we referenced it in
our openi ng papers.

THE COURT: You've got two separate funds. Your
client is whon? Wo is the entity -- who is the human bei ng
enpl oyed by that actually received it?

MR. STEINBERG It cane fromthe files that were
managed by Director Peter Poole, who is the director of both
the Noms Bay, Limted fund and the BPY, Limted fund.

THE COURT: So it cane by email? There are no

envel opes or anything like that as to who was --
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1 MR STEINBERG Correct.
2 THE COURT: And it was just one email?
3 MR STEINBERG It was one enail.
4 THE COURT: D d the Boothbay affiliates or affiliate
5/| that were identified submt questionnaires?
6 MR STEINBERG | don't know the answer, though I
7| think debtors' counsel would know.
8 THE COURT: M. G ueckstein, know the answer?
9 MR GLUECKSTEIN: Yes, Your Honor. For the record,
10|| Brian dueckstein, Sullivan & Crommel I. Yes, they did, Your
11| Honor. And if | could address this issue briefly, we addressed
12| this issue in our papers because the novants referenced
13| repeatedly this April 28th email.
14 | do want to note on this at the outset, Your Honor,
15| that this email is alittle bit of an ancillary issue because
16| it doesn't relate to the subscription process directly at all.
17| It was a followup email. It actually was related to debtors’
18| subsequent obligation, file of resale registration statenent on
19| formats (audio interference) one post-energence.
20 And the point we nmade in our papers, Your Honor, is
21| that | don't know how M. Steinberg' s clients got a copy of the
22| correspondence. Al we can represent, with respect to this
23| correspondence, is who it was sent to. And as we represent in
24| our papers, our subscription agents sent that email to the
25| contact information that was provided by each hol der.
eScribers, LLC | (973) 406-2250
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So M. Steinberg's clients provided contact
information and (audio interference) individual and an enai
address. The Boot hbay fol ks provi ded an email address to which
any followup forns, correspondence, et cetera, was to be sent.
And we sent that to the folks at Boothbay. It's a different
emai | address, sanme domain, but different enmil address. And
so we don't know how or whom manned those emails, |ooked at
them provided copies. Frankly, Your Honor, we would submt it
doesn't really matter

But the point fromour perspective is that we only
sent out that email to holders that were verified through our
process as accredited investors. So this is not a situation
where we nmade a mistake or we sent it, and it was sent to them
It didn't specify that it wasn't for them W didn't send it
to them And how the novants got a copy of it, | don't know
But certainly the point that we wanted to make in our objection
is that we do not believe that, to the extent that this is
bei ng offered as some sort of reliance or indication that they
were not fully aware of the circunstances, is sinply untrue.

And then the last point I'd nmake on this, Your Honor,
is, infact, if we ook at the tineline here, there's no
di spute that this email, however the novants here got a copy of
the email, they subsequently became aware on May 4th directly
that they had been rejected fromthe accredited investor

portion of their subscription.
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1 And then subsequent to that (indiscernible) --
2 THE COURT: (Audio interference) --
3 MR GLUECKSTEIN. -- notification they sent inthis --
4 THE COURT: M. dueck- --
5 MR, GLUECKSTEIN. -- this information --
6 THE COURT: Hang on, hang on, hang on, hang on. |[|'ve
7| read all the papers. | don't need themrepeated, and | do have
8| sone questions. You're going beyond ny question at the nonent.
9/ I'"lIl let you speak, but |et nme get ny questions out first,
10| okay?
11 MR GLUECKSTEIN:  Sure, Your Honor.
12 THE COURT: So as | understand it, the deadline for
13| the subscription and for verifying (audio interference) was
14| April 16th; is that correct?
15 MR. GLUECKSTEIN: Correct, Your Honor. The
16| subscription deadline was 5 p.m on April 16th to provide al
17| docunentation.
18 THE COURT: But M. Steinberg, even if this
19|/ questionnaire was sent to your clients on April 28th, why does
20| that create an estoppel? Wat reliance could there have been?
21| The deadline was already gone. Even if it put your clients’
22| minds to rest since the deadline had al ready passed, howis
23| there in an estoppel here?
24 MR STEINBERG  Well, Your Honor, we actually nade our
25| subm ssions on April 14th. So we were two days before the
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




20-12212-mew Doc 1455 Filed 12/10/21 Entered 12/28/21 16:45:14 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg9of 71

GARRETT MOTI ON | NC.
deadl i nes, and so that we were tinely, and there's no issue
about that. The --

THE COURT: Excuse ne. That (audio interference)
answer ny question. How does the April 28th email create an
estoppel ? You either were in --

MR STEINBERG Ch.

THE COURT: -- or out, right? Does that --

MR STEINBERG Yes. I'll try to answer your
guestion, Your Honor. The confirmation order in this case was
entered on April 26th, and the effective date was April 30t h.
Prior to April 30th, we had never been informed that we were
out. The only thing we had gotten was that email, which we
believed meant that we were in. The debtor, | think, has taken
the position that when they went effective, they had
distributed out the series A preferred shares and there was no
remedy at that point in tinme that could have -- could happen to
give us our shares.

And so the argunent is, is that to the extent that
they're arguing that April 30th was a firmdeadline, and we had
never been informed prior to April 30th that we were out and in
fact had received this notice that we were in, and therefore we
coul d have taken timely action prior to April 30th to bring it
to Your Honor's attention.

Part of their argunent is that there is no effective

remedy in this here because all the shares have been issued,
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and the estoppel argument is predicated on the fact that if
they had tinely notified us, and one of our argunents is they
obvi ously knew we were out by that point in time. W would
have been able to act, and the fact that we got a notice that
said that we were in allowed us to believe that everything was
copaceti c.

THE COURT: The debtors contend that you didn't
actually return that questionnaire until four days after you
were told that you had not qualified; is that correct?

MR STEINBERG The deadline for returning that
guestionnaire was May 8th. And so we actually submtted and
returned that questionnaire, | think, on May 7th.

THE COURT: And the debtors say that they told you
four days before that that you had not qualified.

MR. STEINBERG They did tell us on May 4th. That was
after the April 30th effective date.

THE COURT: The --

MR STEINBERG To the extent that one argues that the
effective date did not change our ability to get a remedy and
that they were required to give us the shares, then | don't
think that there's an estoppel argument because we were then
told on May 4th that that was the case. To the extent that
they're going to hang their hat on April 30th as being a date
that has significance as to whether we get a renedy or not,

then the estoppel cones into play.
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THE COURT: M. Steinberg, ny question is very sinple.
You can make your argunments in a mnute, but nmy question --

MR STEINBERG  Um hum

THE COURT: -- is it correct that you returned the
guestionnaire several days after you were told by the debtors
that you had not qualified?

MR STEINBERG That's correct.

THE COURT: Correct? | didn't hear your answer.

MR- STEINBERG | said, that's correct.

THE COURT: So the debtors also argue that the nmovants
only submtted materials just before the April (audio
interference) deadline. So when were the materials (audio
i nterference)?

MR. STEINBERG When were the materials delivered? On
April 14th, two days before.

THE COURT: April 14th?

MR STEINBERG  Yes.

THE COURT: | see that they're signed April 12th, and
there was correspondence sayi ng noney was wired April 15th.

How were they delivered on the 14th?

MR. STEINBERG | don't know the answer to that. | do
have ny col | eague Scott Davi dson on the |ine, and perhaps he
knows the answer to that question.

MR. DAVI DSON. Good norning, Your Honor. | believe

that the materials were submtted to the nom nee on the 14th,
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1/| and they may have been then transferred over on the 15th. But
2|/ | believe fromwhat the client told us that it was done on the
3|| 14th, at least to the nom nee.

4 THE COURT: M. dueckstein, who nade the decision

5/| that these two applicants did not qualify, and when was that

6| decision nade?

7 MR. GLUECKSTEIN:  Your Honor, that decision was

8 made -- the review of the accreditor investor applications was
9|/| done in the first instance by a third party regi stered broker
10|/ dealer who the debtors retained, North Capital Private
11| Securities, who reviewed the entirety of all of the packets.
12| Any of the rejections were then provided through the
13|/ subscription agent to the debtors' counsel

14 And so all of the professionals in terns of the

15| debtors' counsel, North Capital, and subscription agent had

16| seen those materials. That review took place by North Capita
17| fromApril 16th, which was the subscription deadline, at 5 p. m
18| That is the key deadline here. And that's reflected in the

19| offering procedures. That review took place over the
20| subsequent week, at which tine our capital structure was
21| finalized on the 23rd of April.
22 THE COURT: Your papers say that there were some
23| peopl e who were contacted about followup information. Wre
24| any of those people contacted after April 16th?
25 MR. GLUECKSTEIN: No, Your Honor. That reference
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was -- we disclosed that largely in response to argunents bei ng

made by the novants, that there was sone discretion retained
generally in the rights offering procedures. The only contact
of that sort that -- there were certain brokers who submtted
their information long in advance, in very early April, where
we saw there were docunents mssing and things of the |ike,
where there was plenty of tine to allow a resubm ssion if
docunents weren't upl oaded, et cetera.

There was nobody who was contacted with respect to
these sorts of failures of the accredited investor verification
process after April 16th. And as counsel represented, our
records show, Your Honor, that we received these novants'
subscription forns fromtheir nom nee, Bank of America, on
April 15th at 3:42 in the afternoon

THE COURT: April 15th at what time? 3:42, did you
say?

MR GLUECKSTEIN. 3:42 p.m Correct, Your Honor.

THE COURT: Al right. And did your consultant North
recommend that these two applicants had not qualified?

MR, GLUECKSTEIN: Correct, Your Honor.

THE COURT: R ght. So nobody el se was involved in
t hat decision or?

MR, GLUECKSTEIN. Their role as experts as register
broker dealers was to review that and provi de those anal yses to

us. We at Sullivan & Crommel | becane aware of that. W have
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reviewed that information certainly at or around that tine and
certainly subsequently. But the call in the first instance was
made by North Capital with respect to all of the applicants
that were subm tted.

THE COURT: And were any of its decisions overrul ed?

MR. GLUECKSTEIN: No, Your Honor. These were not --
there was nothing that, fromthe perspective of certainly us as
counsel, that were particularly close calls.

THE COURT: Right. M. Steinberg, you' ve argued that
t he debtors coul d have wai ved problens, and in doing so, you
argue as though the debtors really were -- it was entirely up
to the debtors, entirely in their discretion, that it nade no
difference and they were taking no risks if they allowed
sonmebody in who technically had not proven they were entitled
to participate.

Let me ask both of you, is that really correct? Wat
were the risks here if the debtors had said, well, this is good
enough?

M. d ueckstein?

MR GLUECKSTEIN. I'msorry, Your Honor. Was that
question directed to ne, the debtors?

THE COURT: | want both of you to answer, but first,
I'd like you to answer, yes. Fromthe debtors' point of view

MR, GLUECKSTEIN. I1'msorry, Your Honor. Wuld you

m nd repeating that question? | mssed the beginning of it.
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THE COURT: The novants have argued that the debtors
coul d have wai ved probl enms, and they argue as though it was
entirely up to the debtors, that there were -- that it was only
a matter for the debtors to decide, that there was no risk to
the debtors in accepting the papers as they were, and that
not hi ng coul d have gone wong if the debtors had accepted it.
And i f sonmebody | ater decided that technically these people
hadn't shown they were entitled to participate, then ny
question is, is that right? Wuld --

MR GLUECKSTEIN. W disagree with that strongly, Your
Honor. We certainly had the obligation to review and nake
deci sions, but this goes to the core of the argunent, Your
Honor. As the Court knows, this piece of the rights offering
was set up as a private placenent to take advantage of the safe
har bor protections of Rule 506(c) of Regulation D. And I know
Your Honor has reviewed our papers in detail, but this goes to
the core issue.

The obligation, Your Honor, is on the debtor to take
reasonabl e steps to verify that every single investor who is
subscribing to this rights offering nmeets the criteria to
qualify the debtor for the safe harbor in Rule 506(c). And so
the reason why these rules exist is, and there's extensive
gui dance that's provided by the Securities and Exchange
Commi ssi on around the types of subm ssions that it deens to be

accept abl e.
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If one of the ways, as was done here, is for the
debtor to rely on a third party representation that the
investor is, in fact, an accredited investor. And |'m happy to
go into that in as nmuch detail as the Court would Iike, but
this goes to the core of the argunent.

THE COURT: M --

MR GLUECKSTEIN. And so Your Honor, if we were to
sinply say we are going to accept sonething that we do not
bel i eve meets the criteria for 506(c), then the debtor is
opening itself up to the risk that the SEC woul d di sagree that
we qualify for the safe harbor provision. And that could have
serious consequences, both in terns of potential rescission of
the rights offering and penalties, civil penalties, under
federal securities law. So we conpletely disagree with the
prem se, Your Honor, that we could waive the requirenent, that
we got sufficient verification that these investors were
accredited investors.

And at the end of the day, whether they are or are not
accredited investors actually does not matter. The question
here i s whether or not the supporting docunmentation that was
required under the rights offering procedures net the standard
that's set out under Rule 506(c). And so we did not have the
ability to ignore or waive those deficiencies in those
ci rcumst ances.

THE COURT: Al right. M. Steinberg, do you agree
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that if the debtors had accepted these and if sonebody | ater
had deci ded that they were wong, that there would have been
potential consequences of the kind M. d ueckstein has
mentioned, rescission of the rights offering, civil penalties,
et cetera?

MR STEINBERG | think, Your Honor, | nostly agree
with what M. dueckstein said in the way that the question was
phrased, which is that they didn't have the right to waive the
securities requirenments to satisfy the Section 506(c) Reg D
requi renent. They couldn't just overrule what the statute
says. So | agree with that notion

The issue, though, is not whether they have the right
to overrule it. | think it's whether we nade a proper
submi ssion and if there was an anbiguity in their mnd as to
whet her a exanpl e that -- whether we had nade their subm ssion
when there was no formand the Rule itself says these are only
exanpl es and that they're not the only ways that you can
satisfy it. Then the issue is did they satisfy the
requi renents under the securities |aw by doing the good-faith
review to make sure that what was submtted was correct.

And that is the essence of our argunent, which is
that, based on our subm ssion, that they had to act in good
faith to clarify any anbiguity. It wasn't as if we didn't give
a proper submssion. W think we did. But if they were not

sure whet her the person who submitted it was an i ndependent
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accountant, they could have easily confirnmed that.

If they were not sure whether that statenent neant
al so that they had reviewed the accredited investor status over
the last three nonths, if they wanted to shoehorn within a
nonmandatory exanple, just to say that | satisfied the exanple,
then the burden was on themin accordance with the procedures
to act in good faith, not to act arbitrary and not to act
unilaterally. And that's the essence of our argunent.

THE COURT: If your client wanted the debtors to treat
t he one- paragraph representation that was submtted as a
statement and verification by a certified public accountant,
then why didn't your client identify in that certification that
the person signing it was a certified public accountant?

MR, STEINBERG | think ny client didn't realize that
that was the sine qua non for rejection of an application. |
t hi nk obviously they thought that that was the buzzword that
was needed to do it --

THE COURT: The other --

MR. STEINBERG -- then that would have included it.

THE COURT: How many other private placenent offerings
have your clients participated in?

MR. STEINBERG | was told that it was at |east ten.

THE COURT: And --

MR, STEINBERG But M. Davidson's on the phone, and

he can confirmit if there's a specific nunber.
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THE COURT: D d they provide the sane form of
certification in those instances that they provi ded here?

MR STEINBERG Their statenment to us in the context
of the declaration that we nmade was that they had never been
rejected on the accredited investor status, either because of
their qualifications or their submssions. |'mnot sure
whet her the subm ssions nmade here were exactly the sane
subm ssions there. | assune that was the case, but | did not
ask the question. M. Davidson spoke to the client directly
and he mght be able to answer that nore specifically.

MR. DAVIDSON: This is Scott Davidson. | don't have
any nore specifics than that.

THE COURT: The person who signed the representation
inthis case, is that a person who has done it in the other
cases, as wel|?

MR. STEINBERG He's the director of both funds, and
he said that that was the situation in the case. So whether
didit or was aware of it being done on behalf of the funds,
don't know whether we asked for that distinction.

THE COURT: But did he --

MR. STEINBERG But he was aware of what --

THE COURT: Did he sign simlar representations in
connection with other private offerings?

MR. STEINBERG | don't know the answer to that.

M. Davidson, do you know the answer?
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MR DAVIDSON: No, | do not.

THE COURT: Under the rule, the point of allowing a
representation by a certified public accountant is to accept
the representation by sonebody who's actually | ooked into the
finances of the persons who qualify. Here, the representation
was made by your clients that they qualified because their own
investors had qualified. Even if sonebody knew that the person
who signed this was a certified public accountant, where is
there any representation that as a certified public accountant,
he had personally | ooked at the (audio interference) at the
(audio interference) who are investors in your funds?

MR, STEINBERG | think the representation that was
made was that, according to the subscription agreenents, they
only accept investors who have accredited statuses, and all the
current investors have been cleared that they' ve nade the
eligibility requirements. That is what was witten to the
debtors, and that is what | think they thought was necessary to
establish the accreditor investor status.

THE COURT: Well, let's break this down. Your client
said that it qualified because its own investors qualify.

Isn"t that right?

MR STEINBERG Correct.

THE COURT: Ckay. So certification by a certified
public accountant, that they' ve | ooked at the finances of the

person who allegedly qualifies as an accredited investor and
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bel i eves that that person qualifies, can be sufficient. But in
this case, all your client said, without identifying hinmself as
a CPA, was that it's your policy only to accept fromaccredited
Investors. There's no statenent that as a CPA, your client
| ooked at and verified to his satisfaction personally the
financial circunstances of each of your investors, right?

MR STEINBERG That is correct, but the client also
filed this as the appointed fund adm nistrator. So he did have
some greater visibility than just being an account.

THE COURT: And the Rule also says that in the case of
a representation by a CPA, that it's supposed to be based on an
inquiry wwthin the prior three nonths, and that's a | anguage
that's repeated in the annex to the subscription papers. That
wasn't stated in what was submtted either, was it?

MR, STEINBERG That's correct, Your Honor. It
wasn't, but the Rule is a nonexclusive exanple, and the Rule
itself says these are nonexcl usive exanpl es of what
(i ndiscernible) --

THE COURT: | understand that. There's lots of
different kinds of financial information you can accept. But
your argunent basically is that when the Rul e says that, as an
exanpl e, you can accept the certification froma certified
public accountant, that he within the last three nonths has
made a reasonable inquiry into the finances of the person who

qualifies as an accredited investor and believes that they
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qualify. Your argunent is that nonexclusivity neans that al
that |anguage in there about three nonths and about meking a
reasonabl e inquiry thensel ves nmeans not hing, and that as |ong
as it's a CPA, that is good enough. |If that was good enough,
then why would all the rest of that |anguage be in the Rule?

MR STEINBERG | think that that is -- that that
| anguage in that Rul e gives you an exanple of what woul d be
good enough by saying it's a nonexclusive exanple. It neans
that there could be other things that would al so be good
enough.

The real issue here is that, wth what was descri bed
given by a person that they weren't sure wasn't an independent
accountant or would otherwi se qualify, and to the extent that
they weren't sure whether that inquiry of nmaking the -- within
the three nonths as to whether the investors were accreditor
i nvestor status, whether that required the conpany to nake a
call to determ ne whether what she submitted would be fitting
wi thin the exanple, considering that this was an el enent of
pl an consideration and this was a choi ce that people made under
the plan as to whether to take a cash out or take the bundl e of
securities.

So before you take the bundle of securities or a
portion of the bundle of securities away, when sonmeone has mnade
this type of inquiry, this type of subm ssion, if you' re not

sure if there's anmbiguity here, then the issue is whether the
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good faith el ement under the subscription agreenment required
themto do sonmething nore than sinply rejecting it, and that's
it.

THE COURT: Well, let ne turn to that for a second.
Your notion asked nme to enforce the plan and the confirmation
order, and part of your argument is that the debtor acted
wongly by not calling you, telling you there was a defect, and
giving you an opportunity to cure. As to that argunent, what
provision of the plan or nmy confirmati on order required the
debtors to do so? And in fact, didn't they say quite
explicitly that they had no obligation to do so?

MR. STEINBERG No. | think, Your Honor, the
confirmation order says that if there's any dispute as to
whet her someone was eligible or not, that the bankruptcy court
ultimately woul d be the arbiter to nake that decision. And the
i ssue isn't whether there was a defect here. W're arguing
first that there was no defect, that this was a proper
submi ssion, and that in the event -- and it may not have fit
squarely within the exanple, but it was a proper subm ssion

If it wasn't a proper subm ssion, if the debtor was
unsure whet her that was the case, its obligation under the
Rules is to do the reasonable inquiry to get confortable. It's
not the absol ute guarantor of the fact, but it needed to do
something in order to fulfill its conpliance that it had nmade

the requisite inquiry to ensure that you had a accreditor
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I nvestor status. It wasn't to reject sonebody because they
didn't fit wthin a nonnutual exanple.

THE COURT: The papers, if | recall correctly, said
quite explicitly that the solicitation agent had no obligation
to notify people of any defects. How can | (audio
interference) require themto do what the explicit ternms of the
paper said they had no obligation to do?

MR STEINBERG Well, inplicit in your question is
whet her there was a defect, right? Qur argunment is, first,
that there was no defect.

THE COURT: Just stop.

MR STEINBERG The papers al so --

THE COURT: Part of your argunment is that they didn't
notify you of what they believed to be a problem Ckay. Are
you abandoning that argument? If you're not, then answer ny
questi on.

MR, STEINBERG No, no. |'mnot abandoning that
argument. I'msaying to you that there are two argunments that
are here. The first argunment is that there was no defect. The
second argument that is that if they believe that there was an
anbiguity, if there was confusion on the subm ssion, then their
burden was, under the procedures which said that they had to
act in good faith, was to make further inquiry to determ ne
whet her we were conpliant or not.

THE COURT: M question is, where the papers said that
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I f what they believed there to be a defect, that they had no
obligation to notify you, how could I find that good faith
required themto do what the explicit terns that the papers
said they had no obligation to?

MR STEINBERG | think if soneone didn't submt a
check, if sonmeone was untinely in their subm ssion, if soneone
didn't give any supporting docunentation at all, that clearly
meant that they weren't required to call themup and say, hey,
you forgot to wite a check. Hey, you m ssed the deadline, or
hey, you didn't give any supporting docunentation letter at
al l.

I think when someone gives the supporting
docunentation letter, and they have an issue as to whether -- |
nmean, let's say if it cane down solely as to whether this was
signed by an accountant or not, they had the obligation to cal
to find out if there was -- if they were going to reject it on
that basis. They have the obligation to call before they
reject it to confirmthat whether that was the case or not.

You have two provisions in the overall agreement. You
have an agreenent that says you're not required to cure a
defect, and you have a requirenent that they are supposed to
act in good faith, you need to nake both of those provisions
congruent in the context of the facts of this case. And our
argunment is --

THE COURT: Asking you --
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MR STEINBERG -- that when you've nade a --
THE COURT: You're not (indiscernible) --
MR STEINBERG |'m sorry, Your Honor
THE COURT: -- congruent. You're asking ne to
overrule an explicit termand to say that good faith required

what the docunment explicitly said was not required.

MR STEINBERG No, Your Honor. |'mnot saying that
you should overrule one term | think if we did not submt a
check, | think if we did not submt any submi ssion letter, then

there was no obligation to call us and say, you forgot to do
sonet hing. \Wen soneone has nade what they thought was a

conpl ete subm ssion and thought that they had conplied with the
Rul e, where the Rule itself says that there are not specific
forns to check out or there are specific exanples, and only

t hose exanples that need to conply, then sonmething nore needed
to be done. That's the argument.

THE COURT: If your client believed in May that it was
bei ng wongly excluded or had been wongly excluded fromthis
offering, why didn't you raise this issue with nme in May? Wy
is this comng up in a notion filed in Novenber, six nonths
| ater?

MR. STEINBERG | think, Your Honor, this matter
wasn't sonething that we dealt with until we got contacted by
counsel for these clients. And we didn't get contacted until

the end of Cctober. That law firm who was a St. Louis | aw
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firm did have exchanges of correspondence with the client and
wth Sullivan & CGtomwell in May, and did have it at the end of
May, and they were told that in response to their
correspondence is that they don't have a renedy.

And that counsel was ny cocounsel on another matter
And he said, |I have this issue that | wanted to raise with you
This is what we were told. Do you think that there's a renmedy?
Do you think there's a process? And so that was the basis of
how we got involved, and that's why it's being brought at this
point in tine.

There is nothing in the procedures that have deadlines
of when this is supposed to be raised. oviously, at the tine
that the awers were still arguing with each other, they were
being told by Sullivan & Cromwel | that you have no renedy.

That it was too late already. Effectively, that it was too

| at e because by April 30th, on the effective date, it was too
late. And it was clearly, at that point in tine, no one knew
that there was an issue.

THE COURT: You've argued that what you seek is just
an enforcenent of what | previously ordered, but what |
approved was an offering that was of a very specific size. And
what | approved was that a group of backstop buyers woul d have
the rights to buy any of the stock that wasn't validly
subscribed for under the private placenent.

The renmedy you're seeking now doesn't seemlike you're
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seeking to get the stock back fromthe back (audio
I nterference) buyers. You haven't sued them The renmedy that
you' re asking for, essentially, is that | retroactively approve
a bigger offering than the one that | actually approved and
that I conmand the issuance of nore stock than | actually
approved. How is that a notion to enforce what | already
or der ed?

MR STEINBERG | think Your Honor ordered that if ny
client had nmade the appropriate docunentation or was able to
establish that it should have gotten the shares, the
confirmation order, | think, said that we woul d get those
shares and that it was part of the inplenmentation of the plan.
The debtor is raising an issue that says that | can't
effectively do that now.

| don't know whet her they escrowed or they have any
avai | abl e shares that could otherwise conmply with it. They
used the word substantial. They don't say all. They also
describe that there's a procedure upon which they thensel ves
couldn't get the perm ssion fromthe |argest hol ders, which are
two or three people, to issue these shares. These were the
peopl e who actually got the shares. And so there was a renedy,
even though they told us that there wasn't the case. But | do
think the persons --

THE COURT: You're --

MR. STEINBERG -- who have sued was --
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THE COURT: -- (indiscernible) attention to ny

question. You're basically tal king about whether in theory a
conpany can, with the requisite approvals, issue additional
preferred stock. But what happened in this case was

st ockhol ders who qualified who were in the right to
participate, and there was a backstop, so any shares that were
(audio interference).

M. dueckstein (audio interference) but please
verify, that all the shares that were part of the plan offering
that weren't subscribed for in the private placenent by people
you recogni zed were sold to the backstop buyers; is that
correct?

MR. GLUECKSTEIN. That is correct, Your Honor. And as
we outlined in our papers, and as the Court will recall, the
debt ors needed the cooperation of those parties and of the plan
sponsors to make a |l ot of things happen in a very short period
of time to allow energence at the end of April

And so, yes, Your Honor, when | said earlier our
capital structure was finalized on April 23rd, that is the date
by which the accredited investors who had been verified,
because they had subm tted proper docunentation, were allocated
their shares. The renainder of the shares that were avail able
in the offering that was approved by the Court were then
all ocated to backstop parties in accordance with the terns of

t he backstop agreenment that al so was approved by the Court.
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So what | represented to counsel, and it's been said
now nmultiple times by M. Steinberg, that we represented that
there was no renedy -- of course, we don't believe there should
be a renedy -- but putting that aside, | stand by ny
statements. The conpany does not have the ability, absent
getting authority, the requisite approvals to issue additional
shares to provide these investors additional shares that they
seek. Al of the shares that had been authorized to be issued,
and that were in fact issued in accordance with the rights
offering pursuant to the plan, were sold so that the conpany
had the liquidity it needed to emerge from bankruptcy and nake
t he paynments contenpl ated under the confirned plan.

THE COURT: M. Steinberg, if things had happened the
way you think and if the debtors had accepted your offering, it
woul dn't have neant that nore preferred stock was issued than
actually was issued. It would have nmeant that some of what the
backst op buyers bought woul d have been bought by your clients
I nst ead.

So if what you're really seeking to do is to enforce
the terms of the plan, it seens to me you would have to be
trying to get that stock back fromthe backstop buyers. They
al so had rights under the plan and under the orders that |
approved. But is that renmedy even really available to you? |
mean, your clients have sat around for six nonths while the

backst op buyers put their noney actually at risk. Your clients
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sat around with the luxury of waiting to see whether it turned
out to be a good bet or not.

MR STEINBERG Well, Your Honor, | think our renedy
Is wth the party that we were privity with, which is the
debtor itself. W made a choice to either get a cash out or to
get securities that conme fromtwo different offerings. W only
got the securities that cane fromone offering. That was the
choice that we had to make at the time. And if we had chosen
the cash out offer, we would not have been able to get the
securities offerings. W nade our choice assum ng that we
woul d have bot h.

Even now, there is the ability for the debtor to try
to effectuate the renedy. It chooses not to seek to get the
consent. But if they had gotten the consent fromthese
backst op owners, they would be able to do that renmedy. |If they
can't effectuate the renedy by giving us the securities, then
they coul d obviously pay damages for not giving us the
securities.

And when you tal k about sitting around, ny client put
up cash to buy these securities. It did not want to take its
cash back. It wanted to have this issue resolved. The prudent
i ssue for the debtor, knowing that there was this dispute, was
to hold back on those securities and not distribute them This
is three-tenths of one percent of the securities that were

issued in order to finance this plan. So this wasn't the issue
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1| that was driving the funding of the plan or not.

2 But what was being posited as here is that whether or

3|| not we have the right to do it, assumng we had the right to

4| get these shares, the debtors distributed them out anyway on

5/| April 30th. And then by then, before we even knew that there

6|/ was an issue, while they knew that there was an issue, because

7| they notified everybody that they thought wasn't an accredited

8|| investor. They said they notified them and that's the Apri

9/| 28th letter. They said that they knew their capital structure
10|} as of April 22nd so that they knew we weren't part of it.
11 They were not telling us at the tinme when it was an
12| issue that we could have acted upon, and we're saying that even
13|/ that you still can act upon it now, and if not, you could
14|/ conpensate us for that. And we didn't speculate as to saying,
15|/ well, now the stock is nore valuable so nowit's worth our
16| time. We, for nonths and nmonths, wanted to have this resol ved
17| and didn't want to take the check back because we wanted to get
18| what we had bargai ned for, which was two bundl es of securities,
19|/ not one bundle of securities instead of a cash option. And
20| that was the plan consideration that was bargai ned for by the
21| equity groups to try to have a consensual plan. W didn't get
22| what we had bargained for. And you are the right person to try
23| to seek that remedy from
24 THE COURT: Your danmges argument is based on the
25| average price of the conmon stock over the past six nmonths, if
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1/ | understand it. |Is that correct?

2 MR STEI NBERG  Yes.

3 THE COURT: So your argunent is that you should have

41 had either stock or an instrument that could be converted into
5|/ that stock six nmonths ago, but you coul d have bought the common
6|| stock on the market six nmonths ago, couldn't you?

7 MR STEINBERG No, not these preferred shares. These
8/ are preferred shares. | don't think there's a market for --

9 THE COURT: But you --
10 MR STEINBERG |'mnot sure. |'mnot sure. Yeah
11| let me take that back. These were preferred shares, not comon
12| stock. And I'mnot sure -- I'mnot sure -- and | think we were
13| trying to nmeasure what we think the value of the preferred

14| stock is. | don't know whether we could have bought it or not.
15 THE COURT: H's arg -- | think his argunent that --

16 MR. STEINBERG | don't know whether these are

17| (indiscernible).

18 THE COURT: You've got to shut up when | talk, okay?
19| Your dammges argunment is based on the comon stock price, isn't
20| it?
21 MR STEINBERG Let me just check, Your Honor
22 MR DAVIDSON. If |I may, Your Honor? |'msorry. This
23| is Scott Davidson. | nean, we nmay not have specifically said
24| it, but I think that the danmages are based on the series A
25| preferred shares, not the actual stock price.
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THE COURT: Ckay. That's not what you said in your
reply. You specifically tal ked about the average conmopbn stock
price over the past six nonths, didn't you?

MR DAVIDSON: | nean, we didn't say common, but we
shoul d have specifically said preferred shares when we just say
st ock.

MR STEINBERG Yeah. W say the -- it's paragraph 27
of our reply. "Even if the reorg cannot provide the investors
W th the amount of series A preferred they were entitled to
receive, they should be directed to nmake us whol e over the
(i ndiscernible) nonths, the share price of the debtors' stock
average price." So, again, | don't think we were precise, but
| don't think we nmeant to say conmon

THE COURT: But if your argument is that you should
have been able to buy it on a particular day in April or My,
isn't your damages the difference between what you thought you
shoul d have paid and what the value was in April or May, not in
subsequent nont hs?

MR. STEINBERG | think we were trying to give
approxi mates so that the Court can estinate what the damages
are. |If there's a different calculation that would give us --
that the Court believes is the appropriate damages as conpared
to what the subscription price was, then I think that woul d be
the remedy that we woul d have if we couldn't get the shares.

And Your Honor, | apologize if you thought | was
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tal king over you. | was not neant to do that. It's just hard

on this type of situation --

THE COURT: That's fine.

MR STEINBERG -- to realize when you' re |ooking for
me to just stop talking.

THE COURT: It's frustrating for me. That's the
di sadvant age of these hearings. And it's happened with both of
you that | can't get a word in edgew se, whereas in court | can
put ny hand up and go ahead and ask my question. It's very
frustrating --

MR STEINBERG Ckay.

THE COURT: -- at tines because of the way --

MR STEINBERG  Again, ny apol ogies.

THE COURT: No, that's all right. Everybody needs to
get a phone that allows the judge's voice to be heard.

All right. Those are nmy questions.

Let me ask you, on behalf (audio interference) M.
Steinberg, if you have anything you want to add to what we've
already said or what's in your papers.

MR STEINBERG  Your Honor, | do want to just
enmphasi ze a couple points. | know that your questions did
elicit alot of the arguments that we wanted to nmake, and | was
trying to make those argunents in response to your questions.
But let me see if | can just be relatively brief and try to

enphasi ze the points that I'd |like Your Honor to focus on.
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One is that the amount of the shares at issue, and
that we are three-tenths of one percent of the preferred
shares, so this is not a situation which noves the needle very
much and often allows for comon sense solutions to bridge the
gap to try to reflect what is a legitimte concern nmade by what
we believe that our clients have argued.

The second thing is, is that the argument really does
come down as to whether we submtted appropriate docunentation
at the tinme that said that we were an accredited investor, and
the argunent that we had to do what the exanples say are the
requirenents is not true. Wien we make the argunent that they
were | ooking for buzzwords or catch phrases, it was because
we're trying to say that they were trying to marry us up to a
nonexcl usi ve exanple. But that wasn't the only way of
approaching this.

And one of the reasons why we were asking for
di scovery was whether there was really the appropriate effort
that was nade to scrutinize our application, and really who did
it, what was done, and even when Sullivan & Cromwel | cane into
the picture and |l ooking at the situation, was it before Apri
30th or after April 30th?

And then certainly the letter that we submtted, which
has a phone nunber, which has the nanme of the party who was
submitting it, if one only Googled the name of the entity that

subnmitted it, the horseshoe entity, they'd see that it was a
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1| fairly large entity that provides accounting services to hedge
2| funds, as well, too. So either they could have done it by a
3| phone call or by a wll to know that there was nore that coul d
4| be done to try to close the | oop here.
5 The argunent is that we -- what we want to nmake is
6/ that if there was a subm ssion, as conpared to -- we know t hat
7| there are distinctions between if you didn't give a check and
8| if youdidn't tinmely submt. They don't require the necessity
9/ on the debtor to say, hey, you forgot to include your check
10| But we did include the check. W did do it in a timly basis.
11| W did everything we can, and we submtted a letter. And if
12| they weren't sure that the person who submtted the letter was
13|/ a independent accountant, then the issue is whether they had
14| that obligation to act in good faith before they rejected it.
15 And if they wanted to reject it, when they knew t hey
16| were going to reject it, should they have told us in time so
17| that we could have appeared at the confirmati on hearing and
18| raised the issue or appeared before the effective date and
19| raised the issue so that Your Honor wouldn't be struggling with
20| some of the questions that you' re asking now.
21 W think that the good faith el ement nmeans sonet hi ng,
22| and it especially means something in the context of this case,
23| where there was an option to take cash versus securities. And
24| if you're only going to get seventy percent of the securities
25| that you thought you bargained for, it created a different
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equation. And once you' ve nade the securities selection, you
couldn't take the cash selection, or stated the other way, once
you' ve made the cash selection, you couldn't take the
securities selection.

So we thought we were getting up on those securities.
W thought there was no issue that we would be accredited
I nvestors. W had been accredited investors nunerous tines
before, and we had gotten a letter, whether they thought it was
directed to us or not, before April 30th, saying that they
t hought we were an accredited investor.

And the other thing that | just wanted to point out is
that the notion that they didn't have time to get it right
because of the crunch in trying to consunmate this deal, that |
don't think is a valid excuse. Either they had to do -- to get
it right, or they didn't. And if they had to get it right,
then the fact that they had this crunch of time, which was
somewhat of an artificial deadline that they inposed on
t hensel ves, is not an excuse to deprive us of the plan
consi deration that we were entitled to get.

They said in their papers why they thought they had a
tine deadline, and they cite to a particular transcript, and on
(audio interference) 5 of our reply, we put up the quote that
they were referring to, which says, we'd like to hold to a date
because we're concerned about the cycles. So they weren't

effective during the appeal period, and they did in the context
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of having an unopposed pl an.

And this issue, which would have created a potenti al
I ssue for Your Honor to deal with, what was not told to us,
even though that they knew about it. They just didn't tell --
they told the people who were in it that they were init, and
the people who weren't init, they didn't tell about it until
after the effective date, when they then presumably argue that
there was no basis to change the result. And that isn't right
In the context of soneone who actually made a subm ssion. And
the subm ssion did try to address the issues that would
ot herwi se be called for by Reg D, Section 506

This is not meant to say that the debtors shouldn't be
scrupulous in trying to |l ook at these investors, and there are
ram fications if they don't. It just nmeans that the debtors’
requirenent is not to guarantee that they are but to do
reasonabl e diligence to ensure conpliance. And if that's the
case, reasonable diligence to ensure conpliance nmeant doing the
calls that they tried to do in My that they could have done in
April.

And they never question the fact that we probably are
accredited investors. They just say that even if we are
accredited investors, we didn't do it within the words of the
nonmut ual Iy excl usive exanple. And we believe that that's not
the test that was envisioned or the test that shoul d be applied

in this case

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

39




20-12212-mew Doc 1455 Filed 12/10/21 Entered 12/28/21 16:45:14 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 40 of 71
GARRETT MOTI ON | NC. 40

And when we | ook at the -- they said that they didn't
have enough time, and the reason why we said that we thought
you coul d take discovery here if this was a relevant issue,
first, we don't think it's a relevant issue because if you have
the obligation, you have the obligation. But if you | ook at
It, the solicitation period took place over a nonth period of
time. So a lot of the people presumably had responded before
we did, and presumably they were rejecting applications before
we did.

So when the nusic stopped on April 16th, how many of
the hundred -- or the ninety-eight, because we would be two --
how many of the ninety-eight were left? How many of the
ni nety-eight that were left where they hadn't nade the
determ nation yet were people who didn't submt a check? How
many of the people canme in after ninety-eight? And why
couldn't they have done the diligence and the follow up within
that period of tinme, whatever the tine period was? N nety-
ei ght people to call, and we think that nunber is dramatically
| ess than ninety-eight, could be done in one day or two days.

And it's not a matter of they had the option to not do
it because there was sonething and there was a statenent that
says if you were deficient, there's no obligation on you. W
bel i eve that there was an obligation to scrutinize the
submi ssions that were there and to act in good faith so that if

you had questions about it, as to whether there was conpliance,
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that you needed to act and you had plenty of time, presunably,
to act. And the fact that even if there was a tine crunch, it
was a self-created time crunch, and he certainly could have
parked a very small anount of shares until he had the extra
coupl e of days to make that -- what was then --

THE COURT: Let me ask you about that. Now, under the
ternms of the backstop arrangenent that | approved, did the
right of the backstop buyers vest as to any shares that weren't
validly subscribed as of April 16th? You are arguing that the
debtors basically could have clarified this situation and
qualified your client after April 16th by asking some nore
questions. M question to you is, would that have been
contrary to rights that had vested already in the backstop
buyer s?

MR. STEINBERG | don't know the answer to that, but
[''mnot sure | would have phrased the question that way. |
woul d have said that they were confirm ng that we had
qualified, as conpared to saying that they were trying, because
we woul d have just given themfurther information to confirm
the information that we already gave. So either we submtted,
and they were clarifying it or not.

But | don't think in any event that, if there was an
i ssue about it, that we woul d have been able to raise it.

Their rights didn't vest to get the noney as of April 16th

because certainly the procedures are that if there's an issue
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that's involved about it or not before it goes to the backstop
parties that you would resolve it. So by definition, if you
were going to resolve it, they didn't have rights to say that |
had it before there was even an issue raised that we coul d have
presented to Your Honor to resolve.

THE COURT: So it's, in effect, giving you an
extension of time to provide the required docunentation, isn't
it?

MR STEINBERG | don't nean to be argunentative, Your
Honor, but the way you phrased it is not the way that | would
phrase it. It's not to give the docunentation that was
required. It's to provide supplenmental information to confirm
that the information that we' ve already provided was adequate
for the purposes of the exercise, which was to determ ne
whet her we were an approved accredited investor.

So we think that we gave the information to do that,
even if it didn't technically fit within the exact wordings of
a nonnutual exclusive exanple. But if they weren't sure if
that was the case and they felt nore confortable that it needed
to fit withinit, or they felt nore confortable if it fit
wi thin the nonnutual exanple, then their obligation in order to
run this procedure properly, to give us the plan consideration
that we bargained for, was that in good faith to make that
phone call.

And it wasn't that we were taking sonebody else's
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rights away. We were confirmng the rights that have you
vested in us when we opted for this option under the plan.

Just let ne just try to briefly -- briefly, Your
Honor, | just need to look in ny notes. | think |I've made the
point, but | just wanted to say it again. The horseshoe was
ei ther an independent accountant or not. | don't think it
needed to say it was an i ndependent accountant. They've not
rai sed the issue that horseshoe otherwise didn't qualify as
bei ng an i ndependent accountant. And the fact that we either
checked with them-- they either checked within the ninety days
or didn't check within the ninety days wasn't apparent from
| ooki ng at the application.

If they could, that application could have been
interpreted to say that they could have done that, and then
that just then | eaves the burden as did the burden here lie
wi th the debtor who went off of the equity investors of choice,
whi ch invol ved the bundle of securities. Did they have the
burden before they summarily rejected it w thout giving sonmeone
an option to be able to talk to themabout it, to confirmthat
their rejection of the application was correct?

| don't know whether North Capital had one person
doing all of this or had ten people do this. And | don't know
whet her -- or the one person that |ooked at nmy clients'
applications had the sane criteria that everybody el se did.

And | have no idea when anything percolated up to sell themin
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Cromwel | to take a look at this situation. | do know that if
you have this issue and you're raising this issue, then we were
entitled to know about it, and to be able to, if we couldn't
convi nce them convince Your Honor in a nore tinmely fashion.

And to the extent that Your Honor is raising an issue
as to why we waited six nonths, | don't think anybody is
prejudi ced by the six nmonths. W were told by June 4th that
there was no renedy that we were entitled to, which I don't
think was the right answer, and certainly what | think is being
told nowis that we didn't have a renedy by the time we were
first told that we didn't qualify.

Anyway, Your Honor, | think that just in conclusion,
the shares were prom sed as a form of consideration under the
plan. They a critical elenent of why the clients chose the
shares option instead of the cash out option. The client
shoul d receive the consideration promsed to it under the plan.
Thank you for your tine.

THE COURT: M. dueckstein, when were the shares
actually issued and (audio interference) when did the closing
take place -- the issuance take place?

MR, GLUECKSTEIN. Yes, Your Honor. So the closing of
the plan was on April 30th, and all of the shares were issued
on that date. In response to Your Honor's question a few
nonents ago, the backstop was set up that the backstop parties

had an obligation to purchase and fund, and obviously the
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debtor -- this was all done because we needed the funding to

energe from Chapter 11. Al unsubscribed shares, right.

So the subscription deadline of April 16th was the
meani ngful date. That was why the procedures, the vol um nous
procedures include | anguage in bold that any corrections or
resubm ssions, any error, had to be corrected prior to the
subscription expiration date. That's in page 10 in bold, all-
cap font, right.

And so once that happened, the funding notices were
sent out to all the validated accredited investors on April
23rd. So the shares that were not subscribed by accredited
i nvestors outside of the backstop parties, then funding notices
went to the backstop parties. And they funded on April 28th
and purchased those shares that were then issued on April 30th.

So it is correct, Your Honor, that all of shares, al
of the series A shares that were contenplated to be issued
pursuant to this offering were in fact paid for and issued at
emergence on April 30th of 2021

THE COURT: Ckay. |Is there anything else you want to
add to what's al ready been said and what you said in your
papers?

MR, GLUECKSTEIN. Just a few points, if | may, Your
Honor. And | don't want to belabor it because we've covered a
| ot of ground this nmorning, and | know Your Honor is famliar

W th the papers. But M. Steinberg has repeatedly said that we
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needed to get this right. And | would submt, Your Honor, that
we did get this right.

The process that was set up through the rights
of fering procedures worked. Again, the obligation here is on
the debtor, right, to ensure that they are only issuing shares
to accredited investors who qualify so that we as the issuer
have the ability to get the safe harbor protection of Rule
506(c). And one nethod of conplying with that safe harbor,
which is utilized all the time, and what is contenplated in the
rights offering procedures that were approved and went out to
everybody, including these investors, is for the debtor, or the
i ssuer here, to reasonably rely on confirmation fromthe
I nvestors.

And one way of doing that is froma witten
confirmation fromthe third parties with specific information
that the SEC considers appropriate. So we've had a | ot of
di scussion this norning about the one-sentence letter that was
submtted on behalf of these investors. And Your Honor,
certainly, these are sophisticated investors. They claimthat
they have participated in other rights offerings. W know,
just by the record that's before the Court on this notion, that
their affiliate at Boothbay was vali dated because they
subnmitted a letter that actually conplied with what the SEC has
said is appropriate under Rule 506(c)(2)(ii)(CO.

And so the question here -- and we go into these in
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our papers. |'mnot going to belabor it here. But what we've

heard from M. Steinberg this norning is what their notion said
when we first read it, which is they are |ooking for this Court
to allow thema do-over

The procedures are very clear that they needed to
satisfy the requirenments of Rule 506(c). And Your Honor asked
M. Steinberg earlier this norning, well, they submtted a
witten [etter. And all of the enunerated contents of the
letter that are set out in the Rule, doesn't that |anguage have
meani ng? And Your Honor, | submt it goes even further than
that. It certainly does. Here, yes, we agree. W're not
taking issue with the fact that the Rul e says that these are
nonexcl usi ve ways whi ch they can validate.

But what happened here is the novants subnmitted a
witten letter. They chose to submt a witten letter. That's
the method by which they subm tted supporting documentation as
required under the rights offering procedures. And once they
do that, the SECis clear, as reflected in guidance that is
avai |l able on the SEC s website at question 260.08 of their
conpl i ance and disclosure interpretations, that if you rely on
one of the specific verification methods, the requirenents of
that nmet hod nmust be satisfied.

But in any event, Your Honor, the novants' subm ssion
here is not a close call because we know, and we cite this in

footnote 10 of our objection, the SECitself has said inits
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adopting release for Rule 506(c) that self-certification is
insufficient. And so whether or not the investors had to
conply with the letter of the |law 506(c), and we submt that
they did once they chose to submt a letter, we know that what
they wote down here does not conply.

And so fromthe debtors' perspective, as we tal ked
about earlier, it wuld have been highly problematic for the
debtor to have accepted this subm ssion and woul d have put its
rights offering at issue. So again, we submt that the process
here, in fact, worked. W weeded out investors who were not
able, in their subm ssion, the four corners of their
submi ssion, to certify to us that they are, in fact -- allow us
to verify that they' re an accredited investors.

And so Your Honor, M. Steinberg's second argunent
that says, well, we should have picked up the phone and call ed
them and sonmehow us not doing so violated sonme obligation of
good faith. And certainly we ran a process, and we believe
that that process was executed well on a tight timeline, but
M. Steinberg continues to ignore the |anguage that exists in
section 9 of the procedures that says, as Your Honor cited to
earlier, that we have no obligation to notify themor cure any
defects. Not just not to cure any defects, but to notify. W
have no obligation to do that.

The subscription deadline in the rights offering

procedures contenplated finality. W needed finality shortly
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after the April 16th subscription deadline so that we could set
our capital structure, know who was buyi ng shares in what
amounts, so that funding notices could be sent out. Those
fundi ng notices needed to be sent out so that the debtor could
receive the funds, the shares could be issued, and this debtor
coul d energe from bankruptcy, which, of course, was the whole
point of all of this.

And so Your Honor, | respectfully disagree with any
suggestion that us not calling them sonmehow vi ol ates some
principle of good faith. And certainly | have no basis to nmake
the sorts of distinctions M. Steinberg is positing that if
sonebody didn't fund, maybe we didn't need to call them but we
needed to call his client because they subm tted documentation
that was inadequate. Certainly fromour perspective, we didn't
have the ability to pick and choose. W would have needed to
go back to everybody. And that inherently woul d have extended
the tinmeline of the rights offering and vitiating the idea of
finality that permeates throughout the rights offering
procedure.

So Your Honor, from our perspective, it's unfortunate
that these investors did not submt the docunmentation that was
required. But once they failed to do so, as we nmade clear in
the rights offering procedures, they forfeited their
opportunity to participate in that portion of the rights

offering. Those shares were issued to backstop parties in
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1/| accordance with the docunents, and these investors were issued
2|| their shares that they subscribed to and paid for under the
3|| 1145 rights offering, along wth the other investors who
4| simlarly submtted that docunentation
5 So unl ess Your Honor has any other specific questions
6| for me, we'll otherwi se rest on our papers, Your Honor
7 THE COURT: Al right. Do both sides think | have
8| enough information to rule on the papers, or do you think that
9/| atrial is necessary?
10 MR STEINBERG  Your Honor --
11 MR GLUECKSTEIN:  Your Honor --
12 MR, STEINBERG -- | think you can rule, but I did
13| want to make just two very brief points in response to what M.
14| dueckstein just said, just so that Your Honor has it if Your
15|| Honor is prepared to rule.
16 One is that the Boothbay letter is one sentence as
17| well, too, and w thout know ng what the other accredited
18| investor letter says, I'mnot sure they're nore |engthy than
19| what was submitted by my own client.
20 And two, the argunent about that they couldn't pick
21 | and choose between people who didn't submit a check or were
22| late in their tinely filing, the rejection letters had three
23| criteria. And sone of the criteria are self-evident, right.
24| If you didn't give a check, if you didn't give a subm ssion
25| letter, there is nothing that you can argue that's an anbiguity
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that you did or you didn't do it.

If you actually submtted a | etter which you thought
was conform ng, and at the end of the day, you were an
accredited investor, then the issue is whether you needed to do
sonething nore as conpared to just saying you couldn't do
anything. And | was positing that there is a difference
bet ween where it's self-evident that you didn't conply and
where ot herw se you made an attenpt to conply which didn't
technically fit within a nonexclusive exanple but otherw se
could be very well satisfactory to assert your accreditor
I nvestor status. Thank you, Your Honor.

THE COURT: And what do both sides think? Can | rule
on the papers, or do we need a trial, or do we need --

MR, GLUECKSTEIN.  Your Honor, certainly fromthe
debtors' perspective -- this is Brian G ueckstein -- we believe
Your Honor can rule on the papers. The question here from our
perspective is straightforward, whether their subm ssion was
appropriate or not, and we think the rights offering procedures
are clear on their face.

The question was raised earlier about discovery. W
made clear to M. Steinberg' s colleague in a neet and confer
earlier this week that we believe the Court could rule on the
papers and that certainly we did not believe it nmade sense to
premat urely conduct discovery about facts that we believe are

not material to the Court ruling.
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1 Qoviously, if the Court were to disagree, we could go
2/ in adifferent direction, but certainly fromthe debtors’
3| perspective, as we conmunicated to the novants, we believe the
4| Court can and should rule to deny the notion.
5 MR STEINBERG And Your Honor, if you have any
6/ questions that you think would be outcome determ native, that
7/ you think further clarifications on some of the questions that
8/ you have nmade woul d be hel pful, then we woul d entertain that
9 possibility. But if Your Honor thinks that you' ve heard what
10| you need to do to decide, then | think you shoul d deci de.
11 THE COURT: Well, I'm asking you what your position
12| is. What do you think I should do? What's your position? Do
13|/ you think this requires discovery and a trial or that the
14| information that | have is sufficient?
15 MR STEINBERG | think if it would be hel pful for
16|/ Your Honor for us to answer the question about whether the
17| client has submtted this type of formbefore or how often it's
18| been an accredited investor, if you think that's relevant to
19| the inquiry, then we would |ike the opportunity to produce that
20| in a declaration. And if you think that that is not material
21| for your determ nation, then I think you have enough probably
22| to rule.
23 MR, GLUECKSTEIN.  Your Honor, if I could just respond
24| to that, if | could. | think that that starts us down a
25| slippery slope. W'd have to have a |lot of infornation about
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these other offerings. Certainly, there's 506(b) offerings
where perhaps certification is at tines appropriate. This was
specifically a 506(c) offering. So we mght have an issue with
suppl enental subm ssions here that are suggesting things are
apples to apples when they're not. W do believe the Court
shoul d just rule on the papers that we have.

THE COURT: Al right. Let nme nake some comments. It
seens to be two different issues that are being raised,
al t hough the novants are trying to somehow nmold theminto one
I ssue.

One is whether the submssion as it was nade was
sufficient to qualify the novants. And the second is, even if
it wasn't, whether the debtors had some obligation in good
faith to notify the novants or to seek clarification fromthe
novants or to give theman opportunity to conme to ne before the
I ssuance of the stock on April 30th and whether they viol ated
that obligation

On that second argunment, | aminclined to agree with
the debtors. The procedures that | approved gave certain
sharehol ders the rights to participate in the private placenent
but only if they were qualified to do so. And while M.

St ei nberg has enphasi zed the rights that that gave to
sharehol ders, or qualifying sharehol ders, the procedures that |
approved al so cane with an obligation, and that was that people

who wanted to participate on that basis had to show that they
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were eligible to participate on that basis in accordance with
the applicable rules.

And while the novants have gone out of their way to
stress that it was in their mnd the burden of the debtors,
essentially, to disqualify anybody who cl aimed that they were
entitled to participate and to follow up with anybody whose
papers were deficient or possibly inconplete, that's not the
systemthat | approved. It's not the systemthat's | think
usual Iy used when peopl e do private placenents.

So the idea that the debtors shoul d have requested
addi tional information, other than what was already submtted
by the deadline of April 16th, seens to ne to be really a
request for ne in hindsight to say that the debtor shoul d have
ext ended the deadline. And even though sonebody hadn't
qualified by April 16th, to give themthe chance to submt
additional information to qualify after the fact, and no matter
how nmuch the novants try to characterize that differently, that
Is what it is, because the burden by Septenber 16th wasn't just
to signaform It wasn't just to submt noney. It was to
subnmit evidence of your entitlenent. Al of those things were
deadl i nes by April 16th.

And so the real question is, did the novants conply?
[''mnot an expert in what people usually say in the private
pl acement context. The debtors have argued that this is not

good enough. The novants have argued that it is. |If | had to
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rule on the papers in front of me, I would go with the debtors,
because it seenms to ne that, as the debtors have said, self-
certification is not good enough.

What the novants submtted here was a letter by
sonmebody who didn't identify hinself as having any particul ar
capacity or professional training or expertise, who only
certified that it was the policy of his fund to only all ow
I nvestors who are accredited investors and therefore that the
funds thensel ves were accredited investors. There was no
representation that the person was a certified public
accountant or that he occupi ed any other position that would
have given himthe ability to nake representations to the
debtors that could be relied upon under the applicable rules.

More inportantly, there was no representation that he
purported to speak as a certified public accountant about the
finances of the people whose qualification was being asserted
as the ground for qualification of the funds, nanely the
i nvestors. Absolutely there was no indication in that letter
that the person who signed it had done any investigation or had
any know edge hi nself of the personal financial circunstances
of the investors in those funds. Al he said was that was
their practice and policy. Nor was there any indication that
any investigation had been done with the prior three nonths.

It was really very thin.

Now, on the other hand, |I'mnot an expert on what
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usual | y passes in these circunstances and whet her | anguage |ike
that ever, or comonly, is accepted in the case of funds. So
I'"'mnot sure that | can rule as a factual matter w thout a
little bit nore evidence as to whether that absolutely was as
deficient as I'mkind of inclined to believe that it was.

I'mal so concerned that even if it was sufficient, I'm

not sure what remedy would be avail able or appropriate if the
movants were right. |f what was contenpl ated under the plan
was that novants and others would have the chance to qualify,
and if they didn't do what they needed to do to qualify by
April 16th, then other people would have the right and the
obligation as well to buy those shares.

The novants are trying to dance around the fact that
ot her peopl e bought the shares. But it seens to ne that as a
result, the remedy that they're seeking is not really to put
everybody in the position that they would have been in, but
instead to require sonething that is quite different from what
| approved, to require that the debtors issue nore shares than
| had approved and/or to pay damages that would, in effect,
come out of the pockets of indirectly all of the sharehol ders.

So issuing nore shares, in effect, it dilutes
everybody el se who al ready bought them The only real way to
put anybody in the sanme position is they would have been in if
the novants were right, would be to nake the backstop buyers

gi ve back some of what they purchased. But they're the ones
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who aren't alleged to have done anything wong here. They put
their nmoney up. They've been the ones taking the risks on this
Investment for six nonths. Nobody has briefed this question,
but | strongly doubt that that remedy, after this nmuch tineg,
woul d really be available as a matter of equity. But nobody
has really, as | said, briefed me on that question.

And |'mal so concerned, to the extent that the novants
argue for damages, that they've said in their reply papers that
they want to neasure danmages based on what's happened with the
average price of the common stock, although they've argued
maybe they woul d take a different approach. But they could
have bought the common stock if that's what they wanted. And
if their nmoney wasn't used as part of the subscription, they
coul d have covered their |osses by buying common stock on the
date that they found out that they were | ocked out of the
subscri ption.

So the idea that they can sit around and not cone to
me, even though they had other counsel, and not cone to nme for
six nonths and then argue that, well, based on what we're able
to see that happened in the market over six nonths, that we
want all that nuch noney wi thout having put our noney at ri sk,
even though we could have, I"'mreally dubious as to whet her
that would be an appropriate neasure of danmages.

And it seenms to me, if your argunent is, in effect,

that you lost the opportunity to buy preferred stock that was
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convertible to conmon stock that m ght have increased the val ue
over time, the real difference is what you would have paid if
you had subscribed and what the value actually was at that
date, not what it later becane. And if you' re going to neasure
t he value by the value of the common stock into which the
preferred stock was convertible, then you'd have to | ook at the
comon stock price at the time of issuance, not the conmon
stock price |ater

So those issues haven't been fully briefed, but I'm
very dubi ous about them It seens to ne that in order to
actually make a ruling about whether the novants were
qualified, then I should allow the novants to take the
deposition of the person fromNorth who revi ewed the
application and who made the decision, and | should allow the
debtors to take the deposition of the person who signed their
certification for the novants and the person who received the
April 28th email or anybody el se that the novants think
allegedly relied on that email in allegedly thinking that they
had qualified, whoever that m ght be.

Also, to the extent the novants have said that this
certification has been good enough in other circunstances, |
want themto provide opportunities for discovery by the debtors
as to what other private placenments the novants have
participated in and what certifications they nade in those

cases.
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Then you can either rebrief the issue based on what
you found out, or we can have a trial as to whether this was
sufficient or not, although as for the reasons that |'ve
stated, it seenms to ne the novants have an uphill battle on
t hat point.

How | ong do you think you need to do that discovery?

MR STEINBERG  Your Honor, would it be appropriate if
we have a opportunity to talk with our client and perhaps even
talk to each other, the other side, and then comunicate wth
your chanbers about that at the begi nning of next week?

THE COURT: Al right. M. G ueckstein?

M. G ueckstein, does that sound all right?

MR GLUECKSTEIN. I'msorry, Your Honor. Yes, | think
that does sound fine. | think it would nmake good sense to
allow the parties to digest Your Honor's coments and perhaps
confer and then cone back to the Court.

THE COURT: Al right. W'Ill wait to hear fromyou
then, to set a schedul e.

MR STEINBERG Thank you, Your Honor, for your tine
t hi s norni ng.

MR, GLUECKSTEIN. Thank you, Your Honor.

THE COURT: Al right. Thank you. |If there's nothing
el se, then we are adjourned.

(Wher eupon t hese proceedi ngs were concl uded at 11: 30 AM
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