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Davor Rukavina

Julian P. Vasek

MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Suite 3800
Dallas, Texas 75202-2790

(214) 855-7500 telephone

(214) 978-4375 facsimile

Email: drukavina@munsch.com

ATTORNEYS FOR NEXPOINT ADVISORS, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re:
Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,
Case No. 19-34054-sgj11
Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff, Adversary Proceeding No.

VS. 21-03005-sg;j
NEXPOINT ADVISORS, L.P., JAMES
DONDERO, NANCY DONDERO, AND THE
DUGABOQY INVESTMENT TRUST,

wn W W W W W W W W W W U W W W uw wn

Defendants.

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND
EXPERT DISCLOSURE AND DISCOVERY DEADLINES

TO THE HONORABLE STACEY G.C. JERNIGAN, U.S. BANKRUPTCY JUDGE:
COMES NOW NexPoint Advisors, L.P. (“NexPoint”), one of the defendants in the above
styled and numbered Adversary Proceeding initiated by Highland Capital Management, L.P. as

the plaintiff (the “Debtor”), and files this its Motion to Extend Expert Disclosure and Discovery

Deadlines (the “Motion”), respectfully stating as follows:
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l. RELIEF REQUESTED

1. By this Motion, NexPoint requests that the Court extend the deadline, in its Order
Approving Stipulation and Agreed Order Governing Discovery and Other Pre-Trial I1ssues [docket

no. 70] (the “Scheduling Order™), for the designation of experts and service of expert reports,

through December 13, 2021, with a corresponding extension of expert discovery. Specifically,
NexPoint finds it appropriate and advisable to designate a testifying expert on the standards and
duties of care under the parties’ Shared Services Agreement (defined below) with respect to
Highland’s role in NexPoint’s alleged failure to make a December 21, 2020 payment on the Note
(defined below); specifically, that Highland was responsible for ensuring that NexPoint made this
payment. This request is necessitated by recent deposition testimony of key individuals on October
19 and 21, 2021, prior to which NexPoint did not know or reasonably believe that expert testimony
on the duties of care would be advisable.

1. PROCEDURAL BACKGROUND

2. The Debtor initiated this Adversary Proceeding with the filing of its original
complaint against NexPoint on January 22, 2021.

3. By this Adversary Proceeding, the Debtor seeks to collect on a promissory note
issued by NexPoint to the Debtor on May 31, 2017 in the original principal amount of
$30,746,812.33 (the “Note™). The Note is a 30-year note and provides for an annual payment of
principal and interest. After prior payments, the Debtor asserts that $23,071,195.03 remains due
and owing on the Note.

4. NexPoint has asserted various defenses and affirmative defenses to the Debtor’s
allegations and causes of action. This Motion concerns one such affirmative defense only, to the

effect that the Debtor, through its employees, caused the alleged underlying default.
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5. On July 28, 2021, the District Court entered an order adopting this Court’s report
and recommendation and ordering that the reference for this Adversary Proceeding will be
withdrawn once this Court certifies this Adversary Proceeding as being trial ready. As part of the
same, the District Court necessarily agreed and ordered that NexPoint has a right to a trial by jury
of this Adversary Proceeding.

I1l.  FACTS

6. This Motion is supported by the Declaration of Davor Rukavina, attached hereto as
incorporated herein (the “Declaration”).

7. The Debtor alleges that the Note required NexPoint to make a payment of principal
and interest on December 31, 2020, and that NexPoint failed to make this payment. Thus, in
January, 2021, the Debtor sent notice that the Note had been accelerated, and the Debtor demanded
full and immediate payment.

8. One of NexPoint’s affirmative defenses in this Adversary Proceeding concerns that

certain Amended and Restated Shared Services Agreement (the “Shared Services Agreement”)

between the Debtor and NexPoint dated January 1, 2018. The Agreement was in place as of
December 31, 2020, although the Debtor terminated it later, in 2021. Under the Agreement, the
Debtor provided various services to NexPoint, including so-called “back office” services,
including treasury, accounting, and payables services. NexPoint has alleged that, pursuant to the
Shared Services Agreement, the Debtor was responsible for ensuring that NexPoint made the
allegedly required December 31, 2020 payment, although such payment would be made from
NexPoint’s funds. Indeed, Waterhouse (defined below) testified that it was “reasonable for
NexPoint to rely on the debtors’ employees to inform NexPoint of an upcoming payment due on

the $30 million promissory note.” See Declaration at Exhibit C, 337:22-338:8.
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9. NexPoint asserts that the Debtor failed to do so and, therefore, caused the alleged
default, which it now seeks to exploit, and that, but for the Debtor’s negligence, the Note would
remain in place. NexPoint has always asserted this as an affirmative defense. See Docket No. 6.
NexPoint’s defense, however, was based on its belief that the Debtor and its employees, including
Waterhouse, did nothing to facilitate or ensure the payment, as opposed to a conscious decision
not to make the payment.

10.  On October 19, 2021, the Debtor deposed Frank Waterhouse (“Waterhouse”), as
did NexPoint, in connection with this Adversary Proceeding. Waterhouse was the Debtor’s chief
financial officer in December, 2020, and either the treasurer or chief financial officer (either way
an officer) of NexPoint in December, 2020. To be clear, Waterhouse was the Debtor’s employee,
although he provided services to NexPoint as well pursuant to the Shared Services Agreement.
Among other things, at this deposition, Waterhouse testified that, in early December, 2020, James
Dondero (“Dondero™), who at that time controlled NexPoint but did not control the Debtor,
instructed Waterhouse not to cause NexPoint to pay any more funds to the Debtor, including,
expressly on the Note.

11.  This changed the potential facts as NexPoint understood them to be from ones
where the Debtor simply failed utterly to facilitate the payment, as it has always done, to one where
the Debtor intentionally, allegedly upon the instructions of Dondero, decided not to facilitate the
payment. Assuming the Dondero instruction to be true, this raises the question of whether the
Debtor thereafter had any affirmative duty with respect to the alleged instruction.

12. NexPoint did not know that Waterhouse would provide this testimony. NexPoint
understood that Dondero instructed Waterhouse to make no further payments on the Shared

Services Agreement, because Dondero believed that NexPoint had overpaid by millions of dollars
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on the Shared Services Agreement. But NexPoint did not understand that Waterhouse would
testify that Dondero instructed him also not to pay the Note.

13. If Dondero told Waterhouse in early December, 2020 not to pay on the Note, then
the question becomes whether Waterhouse or the Debtor thereafter “put their heads in the sand”
in violation of any affirmative duty or obligation they may have had regarding the matter, such as:
to ask Dondero whether they correctly understood him; to ask Dondero whether he meant
NexPoint and the Note; to inform Dondero of the potential consequences of a default by potentially
accelerating a 30-year promissory note; or to try to dissuade him from his decision. After all, the
Debtor was responsible to facilitate the payment, the Debtor had various duties under the Shared
Services Agreement, and it was in the Debtor’s interest that NexPoint would default, thus creating
a conflict of interest.

14.  Accordingly, on October 19, 2021, when NexPoint deposed James Seery, NexPoint
asked Mr. Seery about section 6.01 of the Shared Services Agreement, labeled “standard of care,”
which provides that the Debtor and Waterhouse “shall discharge its duties under this Agreement
with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent
person acting in a like capacity and familiar with like aims.” Mr. Seery testified that he did not
believe that this provision of the Shared Services Agreement obligated the Debtor or Waterhouse
to do anything further after Dondero allegedly instructed Waterhouse not to pay on the Note.

15. At that time, NexPoint determined that it was appropriate, and would assist the
finder of fact, to retain an expert on the “standard of care” provided for in the Shared Services
Agreement. This is especially important because this will be a jury trial in the District Court.
NexPoint did not believe that it would need to retain such an expert, and it had no reasonable

grounds to suspect that it would need such an expert, prior to these depositions.
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16. NexPoint moved as promptly as it could thereafter. NexPoint decided to retain an
expert on October 22, 2021 and began searching for one on that day. NexPoint located a potential
expert, Steven J. Pully, on October 26, 2021, and after conflicts were cleared and terms agreed to,
Mr. Pully agreed to serve as NexPoint’s expert on October 28, 2021. NexPoint files this motion
just one day later, and less than two weeks after Waterhouse’s deposition triggered the issue.

17. It goes without saying that neither Pully nor any reasonable expert can possibly
review the issues, formulate an opinion, and prepare a report one day after they are retained.
Among other things, Pully needs to review all underlying documents and deposition transcripts,
some of which have yet to be returned by the court reporters. Accordingly, NexPoint believes that
approximately six (6) weeks will be sufficient for Pully to prepare a report. NexPoint submits that
the Debtor should have a period of time to then designate a potential rebuttal expert, and a period
of time for expert discovery. Such a procedure would be fair for all involved and would constitute
a minimal delay to what has already been a rapidly advanced case.

IV.  ARGUMENT AND AUTHORITIES

18. It is appropriate for an expert to consider the issue of Waterhouse’s and the Debtor’s
duties under the Shared Services Agreement—i.e., “duties under this Agreement with the care,
skill, prudence, and diligence under the circumstances then prevailing that a prudent person acting
in a like capacity and familiar with like aims,”—as issues such as “prudent person” and “like
capacity and familiar with like aims” are appropriate for expert analysis and will assist the finder
of fact, especially a jury.

19. Rule 16(b) provides that a deadline in a scheduling order may be modified “for
good cause,” although there is some uncertainty as to whether this standard applies only after a

deadline has passed (which is not the case here). See Fed. R. Civ. P. 16(b)(4); Marathon Fin. Ins.
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Inc. RRG v. Ford Motor Co., 591 F.3d 458, 470 (5th Cir. 2009) (“Federal Rule of Civil Procedure

16(b) governs amendment of pleadings after a scheduling order's deadline to amend has expired”).

20.

When the issue concerns an “untimely submission of expert reports,” the Fifth

Circuit has specified the following for factors as guiding the decision: (1) the explanation for the

failure to timely move for leave to amend; (2) the importance of the amendment; (3) potential

prejudice in allowing the amendment; and (4) the availability of a continuance to cure such

prejudice.” S&W Enters. v. Southtrust Bank of Ala., 315 F.3d 533, 536 (5th Cir. 2003). Again,

this test applies to a deadline which has already expired. Logically, therefore, a lesser standard

should apply when a party seeks relief prior to the expiration of a deadline, as NexPoint does here.

21.

(i)

(i)

(iii)

(iv)

(v)

(vi)

Applying these or any factors:

this Adversary Proceeding is only some nine (9) months old and the parties have
moved very quickly, with all discovery almost over;

if this Motion is granted, all discovery in this Adversary Proceeding will have been
completed by the end of 2021, still less than one (1) year after filing;

the reason for the need to extend the deadline is the most logical reason that most
frequently appears—that discovery has necessitated some previously unexpected
action—which is one of the purposes of discovery;

NexPoint’s failure to previously designate an expert was due solely to not having
the benefit of Waterhouse’s and Seery’s recent deposition testimony, and is not the
result of any delay or lack of diligence, as evidenced by the fact that NexPoint did
already and timely designate two other experts on other issues (i.e. NexPoint did
not sit on its responsibility to consider retaining experts);

the matter is important because the duties of care as specified in the Shared Services
Agreement are terms of art necessitating an expert analysis, especially before a jury,
and the matter goes to the heart of NexPoint’s affirmative defense, and is
necessitated by Waterhouse’s testimony and not any prior action or inaction of
NexPoint;

there is no prejudice to the Debtor, which will have sufficient time to retain a
rebuttal expert and take expert discovery (i.e. no witnesses or documents have been
lost); and
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(vii) acontinuance is easily available to avoid any prejudice to the Debtor—indeed, there
is no need for a continuance even as the Adversary Proceeding has yet to be
certified as trial ready and it is likely that the District Court will not schedule the
Adversary Proceeding for trial for some time.

22. NexPoint submits that this Motion cannot come as a surprise to the Debtor.
NexPoint has asserted its affirmative defense since the beginning. The only difference now is that,
instead of a wholesale disregard of any duty to facilitate the Note payment, the issue has evolved
to whether the Debtor or Waterhouse had any affirmative duty to act after the alleged instruction
from Dondero. As it can be presumed that Waterhouse previously informed the Debtor or its
counsel of this alleged instruction (as he apparently informed other employees at the Debtor), the
Debtor likely knew what Waterhouse’s testimony would be well before NexPoint learned of that
testimony. It is reasonable to conclude that the Debtor knew or should have known that the
“standard of care” under the Shared Services Agreement would then become a material issue.

23.  Accordingly, “good cause” to amend the Scheduling Order exists, if that higher
standard even applies, and approving such amendment will not prejudice the Debtor and will
instead serve the interests of justice.

V. PRAYER

WHEREFORE, PREMISES CONSIDERED, NexPoint respectfully requests that the Court
enter an order: (i) granting this Motion; (ii) modifying the Scheduling Order to extend the deadline
to designate experts and serve expert reports through December 13, 2021; (iii) modifying the
Scheduling Order accordingly for the potential designation of rebuttal experts and service of

rebuttal expert reports, and extending expert discovery; and (iv) granting NexPoint such other and

further relief as may be proper.
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RESPECTFULLY SUBMITTED this 29th day of October, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina
State Bar No. 24030781
Julian P. Vasek.
State Bar No. 24070790
500 N. Akard Street, Suite 3800
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375
Email: drukavina@munsch.com
Email: jvasek@munsch.com

ATTORNEYS FOR NEXPOINT ADVISORS,
L.P.

CERTIFICATE OF CONFERENCE

The undersigned hereby certifies that, on October 28, 2021, he conferred with counsel for
the Debtor, John Morris, and the Debtor opposes the relief requested herein.

/s/ Davor Rukavina
Davor Rukavina
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on October 29, 2021, a true and correct copy of the
foregoing document, including the exhibit thereto, was served on the following recipients via the
Court’s CM/ECF system:

Zachery Z. Annable on behalf of Plaintiff Highland Capital Management, L.P.
zannable@haywardfirm.com

Bryan C. Assink on behalf of Defendant James Dondero
bryan.assink@bondsellis.com

Greta M. Brouphy on behalf of Defendant The Dugaboy Investment Trust
gbrouphy@bhellerdraper.com, dhepting@hellerdraper.com;vgamble@hellerdraper.com

Leslie A. Collins on behalf of Defendant The Dugaboy Investment Trust
Icollins@hellerdraper.com

Deborah Rose Deitsch-Perez on behalf of Defendant James Dondero
deborah.deitschperez@stinson.com, patricia.tomasky@stinson.com;kinga.mccoy@stinson.com

Deborah Rose Deitsch-Perez on behalf of Defendant Nancy Dondero
deborah.deitschperez@stinson.com, patricia.tomasky@stinson.com;kinga.mccoy@stinson.com

Douglas S. Draper on behalf of Defendant The Dugaboy Investment Trust
ddraper@hellerdraper.com,
dhepting@hellerdraper.com;vgamble @hellerdraper.com;mlandis@hellerdraper.com;gbrouphy@hellerdraper.com

Melissa S. Hayward on behalf of Plaintiff Highland Capital Management, L.P.
MHayward@HaywardFirm.com, mholmes@HaywardFirm.com

Juliana Hoffman on behalf of Creditor Committee Official Committee of Unsecured Creditors
jhoffman@sidley.com, txefilingnotice@sidley.com;julianna-hoffman-8287 @ecf.pacerpro.com

Paige Holden Montgomery on behalf of Creditor Committee Official Committee of Unsecured Creditors
pmontgomery@sidley.com, txefilingnotice @sidley.com;paige-montgomery-
7756 @ecf.pacerpro.com;crognes@sidley.com;ebromagen@sidley.com;efilingnotice@sidley.com

/s/ Davor Rukavina
Davor Rukavina
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
Inre: §
§ Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P., §
§ Case No. 19-34054-sgj11
Debtor. §
§
HIGHLAND CAPITAL MANAGEMENT, L.P., §
§
Plaintiff, §  Adversary Proceeding No.
§
VS. § 21-03005-sg
§
NEXPOINT ADVISORS, L.P., JAMES §
DONDERO, NANCY DONDERO, AND THE §
DUGABOY INVESTMENT TRUST, §
§
Defendants. §

DECLARATION OF DAVOR RUKAVINA

STATE OF TEXAS
COUNTY OF DALLAS

1, Davor Rukavina, hereby state and testify to the following as being true and correct and
under penalty of perjury pursuant to the laws of the United States of America:

1. My name is Davor Rukavina. I am over the age of 21, have never been convicted
of a felony or crime of moral turpitude, and am otherwise competent to execute this Declaration.

2. I am an attorney duly licensed to practice law in the State of Texas. I am a
shareholder at Munsch Hardt Kopf & Harr, P.C. 1 am the lead attorney for NexPoint Advisors,
L.P. (“NexPoint”). one of the defendants in this Adversary Proceeding.

3. At issue in this Adversary Proceeding is a 30-year promissory note executed by
NexPoint in the original principal amount of $30,746,812.33 (the “Note™), although the Note had

been paid down significantly by the time of the filing of this Adversary Proceeding.
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4. Highland Capital Management, L.P. (the “Debtor”) alleges that the Note required
NexPoint to make a payment of principal and interest on December 31, 2020, and that NexPoint
failed to make this payment. Thus, in January, 2021, the Debtor sent notice that the Note had been
accelerated and the Debtor demanded full and immediate payment.

5. The parties agreed by written stipulation that they would disclose experts and
produce expert reports on or before October 29, 2021, and the Court’s scheduling order so requires.
NexPoint requests an extension of this deadline. The following is the reason why.

6. One of NexPoint’s affirmative defenses in this Adversary Proceeding concerns that
certain Amended and Restated Shared Services Agreement (the “Agreement”) between the Debtor
and NexPoint dated January 1, 2018, a copy of which is attached hereto as Exhibit “A.” The
Agreement was in place as of December 31, 2020, although the Debtor terminated it later in 2021.
NexPoint alleges that, under the Agreement, the Debtor provided various services to NexPoint,
including so-called “back office” services, including treasury, accounting. and payables services.
NexPoint has alleged that, pursuant to the Agreement, the Debtor was responsible for ensuring that
NexPoint made the allegedly required December 31, 2020 payment, although such payment would
be made from NexPoint’s funds. NexPoint therefore asserts that the Debtor failed to do so and,
therefore, caused the alleged defaulit, which it now seeks to exploit, and that, but for the Debtor’s
negligence, the Note would remain in place.

7. The foregoing has always been an affirmative defense of NexPoint in this
Adversary Proceeding, including in its amended answer filed on September 1, 2021, a copy of
which is attached hereto as Exhibit “B.”

8. On October 19, 2021, the Debtor deposed Frank Waterhouse (“Waterhouse™). as

did L, in connection with this Adversary Proceeding. Waterhouse was the Debtor’s chief financial
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officer in December, 2020, and either the treasurer or chief financial officer (either way an officer)
of NexPoint in December, 2020.

9. Among other things, at this deposition, Waterhouse testified that, in early
December, 2020, James Dondero (“Dondero™), who at that time controlled NexPoint but did not
control the Debtor, instructed Waterhouse not to cause NexPoint to pay any more funds to the
Debtor, including, expressly on the Note. A copy of this deposition transcript is attached as Exhibit
“C.

10.  This testimony was not expected by me or by NexPoint. I had understood that
Dondero instructed Waterhouse to make no further payments on the Agreement, because Dondero
believed that NexPoint had overpaid by millions of dollars on the Agreement and because that was
what Dondero and Waterhouse had been discussing. I had not understood that Waterhouse would
testify that Dondero instructed him to also not pay the Note specifically.

11.  Prior to that deposition, I had never spoken to Waterhouse. Waterhouse presently
serves as an officer of NexPoint; however, and unlike every other case I have been involved with,
I have not been permitted to discuss with Waterhouse litigation matters. This is because
Waterhouse is in litigation with the Debtor on other matters and has separate and independent
counsel, Debra Dandencau and Frances Smith, who would not permit me to speak directly to
Waterhouse, which I understood to be a logical and appropriate instruction to protect their client.
I did discuss with Ms. Dandeneau what Waterhouse may know about the litigation between the
Debtor and my clients, but that primarily focused on defenses that another client of mine, Highland
Capital Management Fund Advisors, L.P., has. And I did discuss with Ms. Dandeneau that
Dondero told Waterhouse to not make payments, but I understood that to be limited to the

Agreement and to not include the Note, since the topic under discussion (as it was told to me)
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between Dondero and Waterhouse was the Agreement and overpayments on the Agreement, and
not the Note.

12. In sum, prior to October 19, 2021, I did not know that Waterhouse would testify
that Dondero told him to not pay on the Note, and I had no reasonable reason to suspect the same.
My surprise is evident from the transcript of that deposition, where I asked Waterhouse multiple
times whether he was sure that Dondero told him this—so much so that opposing counsel objected
multiple times as “asked and answered,” and even objected as having been asked and answered
“four time.” Exhibit “C™ at 390-392.

13, Assuming that Waterhouse’s testimony on this issue will be accepted by a trier of
fact, the question is whether, from NexPoint’s perspective, Waterhouse had no further duties to
review, confirm, investigate, or to discuss the issue with Dondero. In that respect, section 6.01 of
the Agreement, labeled “standard of care,” states that the Debtor and Waterhouse *“shall discharge
its duties under this Agreement with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent person acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like aims.”

14. 1 deposed Jim Seery on October 21, 2021, and asked him various questions about
this provision of the Agreement. Mr. Seery testified to the effect that he did not believe that the
Agreement obligated the Debtor or Waterhouse to do anything further after Dondero told
Waterhouse to not pay the Note (again, assuming that this was true). [ do not have a copy of Mr.
Seer’s deposition vet.

15.  With Mr. Seery testifying that he did not believe that the Agreement required the
Debtor or Waterhouse to do anything further if Dondero in fact gave the instruction Waterhouse
testified that he did, NexPoint concluded that it needed to retain an expert to review whether the

“standard of care” specified in the Agreement compelled the Debtor or Waterhouse to do anything
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further after Dondero gave the alleged instruction, such as checking with him to see if they
understood him correctly, advising him of the potential serious consequences of a default, trying
to dissuade him, or at least asking him once again prior to December 31, 2020 whether the payment
should be made.

16.  On October 22, 2021, | began searching for a potential expert. On October 26,
2021, I contacted Steven J. Pully about the potential engagement. After clearing conflicts and
coming to an agreement, Mr. Pully agreed to the engagement on October 28, 2021. The
engagement letter has yet to be finalized and executed, but I have every confidence that it will and
the urgency of the matter necessitates this Declaration at this time. [ have been extremely diligent
in searching for an finding an expert once NexPoint determined that the retention of an expert was
appropriate, which did not occur until the Seery deposition on October 21, 2021.

17.  Even though NexPoint has retained Mr. Pully as of October 28, 2021, it is not
possible for Mr. Pully to formulate an opinion and prepare a report by October 29, 2021. Among
other things, various deposition transcripts of important witnesses have yet to be received and
reviewed by Mr. Pully, and Mr. Pully has yet to review the underlying documents. Assuming no
undue delays with respect to deposition transcripts, Mr. Pully should be able to prepare a report
by December 13, 2021.

18.  NexPoint therefore seeks an extension of the expert designation and report deadline
through December 13, 2021, in order that justice may be done and not for delay or any improper
purpose, NexPoint not having designated an expert before due solely to the lack of knowledge that
Waterhouse would testify as he did on October 19, 2021 and that Mr. Seery would testify as to his
view that the Agreement did not require Waterhouse to do anything thereafter.

[ hereby swear under oath and penalty of perjury that the foregoing is true and correct to

the best of my knowledge and belief.

DECLARATION OF DAVOR RUKAVINA—Page 5
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AMENDED AND RESTATED SHARED SERVICES AGREEMENT

This Amended and Restated Shared Services Agreement (as.-amended_, modified, waived,
supplemented or restated from time to time in accordance with the terms hereof, this
“Agreement™), dated effective as of January 1, 2018, is entered into by and between NexPoint
Advisors; L.P,, a Delaware: limited partnershlp, as the management company hereunder (in such
capacity, the “Management Company™}, and nghland Capital Management, L.P., a Delaware
limited partnership (“Highland™), as the staff and services provider hereunder (in such capacity,
the “Staff and Services Provider” and together with the Management Company, the “Parties™).

RECITALS

WHEREAS, the Staff and Services Provider is a registered investment adviser under the
Investnient Advisers Act of 1940, as amended (the “Advisers Act™);

WHEREAS, the Staff and Services Provider and the Management Company aré engaged
in the business of providing investment management services;

_ WHEREAS, the Parties entered into thaf certain Shared Services Agreement, dated
effective as of January 1, 2013 (the “Oxigingl Agreement’™);

WHEREAS, the Parties desire to amend and restated the Original Agreement and the Staff
and Services Provider is hereby being retained to provide certain back-and middle-office services
and administrative, infrastructure and other services to assist the Management Compary in
conducting its business, and the Staff and Services Provider is willing to make such services
available to the Management Company, in each case, on the terms and conditions hereof;

WHEREAS, the Management Company may employ certain individuals to perform
portfolio selection and asset mariagement functions for the Management Company, and certain of
these individuals may also be employed simultaneously by the Staff and Services Provider during
their employment with the Management Company; and

WHEREAS, each Person employed by both the Management Company and the Staff and
Services Provider as deseribed above (each, a “Shared Employee™), if any; is and shall be identified
on the books and records of each of the Management Company and the Staff and Services Provider
(as amended, modified, supplemeénted oz restated from time: to time).

NOW, THEREFORE, for good and valuable consideration, the teceipt and sufficiency of
which is hereby acknowledged, the Partiés hereby agree, and the Original Agreement is hereby
amended, restated and replaced in its entirety as follows.

ARTICLE I

DEFINITIONS

Section 1.01  Certain Defined Terms. As used in this Agreement, the following terms
shall have the following meanings:

Exhibit A
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“Affiliate” shall mean with respect to a Person, any other Person that directly, or indirectly
through one or more intermediaries, controls, is controlled by, or is-under common contro! with
the first Person. The term “control” means (i) the legal or beneficial ownership of securities
representing a majority of the voting power of any person or (i) the possession, ditectly or-
indirectly, of the power to direct or cause the direction of the management and policies of a person,
whether by coiitract or dthérwise.

“Applicable Asset Criteria and Concentrations” means any applicable eligibility criteria,
portfolio concentration limits and other similar criteria or limits which the Managethent Company
instructs in writing to the Staff and Services Provider in respect of the Portfolio or one or more
Accounts, as such criteria or limits may be modified, amended or supplemented from time fo time
in writing by the-Management Company;

‘Apphcable Law” shall mean, with respect to-any Person or property of such Person, any
aclion, code, consent decree, constitution, decree, directive, enactment, finding, guideline, law,
injunetion, interpretation, judgment, order, ordinance, policy statement;, proclamation, formal
guidance, plomulgatwn regulation, requ.urement rule, 1ule of law, rule of public policy, settlement
agreement, statute, writ, of any particular section, part ot provision thereof of any Governmental
Authority to which the Person in question is subject or by which it-or any of its property is bound.

“Client or Account™ shall mean any fund, client or account advised by the Management
Company, as applicable.

“Covered Person” shall mean the Staff and Services Provider, any of its Affiliates, and any
of their respective managers, members, principals, partners, directors, officers, ._shareho_lde_rs,.
employees and agents (but shall not include the Management Company, its subsidiaries or
membet(s) and any managers, members, principals, partners, directors; officers, shareholders,
employees and agents of the Management Company or its subsidiaries or member(s) (in their
capacity as such)).

“Governmental Authority” shall mean (i) any government or quasi-governmental authority
or political subdivision thereof, whether national, state, county, municipal or regional, whether
U.S. or non-U.8.; (ii) any agency, 1egulat0r, arbitrator, board body, branch, bureau, commission,
corporation, de_partment master, mediator, panel, referee, system or instrumentality of any such
government, political subdivision or other government or quasi-government entity, whether non-
U.S. or U.S,; and (iii} any court, whether U.S. or non-U.S.

“Indebtedness” shall mean: (a) all indebtedness for borrowed money and all other
obligations, contingent.or otherwise, with respect to surety bonds, guarantees of borrowed money,
letters of credit and bankers’ aceeptances whether or not matured, and hedges and other deiivative
contracts and financial instruments; (b) all obligations evidenced by notes, bonds, debentures; or
similar histruments, or incurred under bank guaranty or letter of credit facilities or credit
agreements; (c) all indebtedness creéated or arising under any conditional sale or other title retention
agreement with respect to any property of the Management Company or any subsidiary; (d) all
capital lease obligations; (e) all indebtedness guarariteed by such Person or any of its subsidiaiies;
and (f) all indebtedness guaranteed by such Person or any of its subsidiaries.
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“Operating.Guidelines” means any operating pguidelines attached to any portfolio
management agreement, investment management agreement or similar agreement entered into
between the Management Company and a Client or Account.

“Portfolio” means the portfolio of securities and other assets, including without limitation,
financial instruments, equity investinents, collateral loan obligations, debt securities, preferred
return notes and other similar obligations heid directly or indirectly by, or on behalf of, Clients
and Accounts from time fo time;

“Securities Act” shall mean the Securities Act of 1933, as amended.

Section 1.02  Interpretation. The following rules apply to the.use of defined terms and.
the interpretation of this Agreement: (i) the singular includes the plural and the plural includes the
singular; (if) “or” is not exclusive (unless preceded by “either”) and “include” and “including” are
not limiting; (iii) unless the context otherwise requires, references to agreements shall be deemed
to mean and include such agréements as the same may be amended, supplemented, waived and
otherwise modified from time ‘to time; (iv) a reference to a law includes -any amendment or
modification to such law and any rules or regulations issued thereunder or any law enacted in
substitution or replacement therefor; (v) atéference to a Person includes its stccessors and assighs;
(vi)a reference to a Section without further reference is to the relevant Section of this Agreement;
(vii) the headings of the Sections and subsections are for convenience and shall not affect the
meaning of this Agreement; .(Vm_) wrltmg , “written” and comparable terms refer to printing,
typing, lithography and other shall mean of reproducing words in a visible form (including
telefacsimile and electronic mail); (ix) “herecf”, “hérein”, “hereunder™ and comparable terms refer
to the entire instrument in which ‘such terms are used and not to any particular article, section or
other subdivision thereof or dttachment thereto; and (X) references to any gender include any other
gender, masculine, feminine or neuter, as the context requires.

ARTICLE II
SERVICES

~ Section2.01 General Authoritv. Highland is hereby appointed as Staff and Services
Provider for the purpose of providing such services and assistance as the Management Company
may request from time to time to, and if applicable, to make available the Shared Employees to,
the Management Company in accordance with and subject to the provisions of this Agreement.and
the Staff and Services Provider hereby accepts such appointment. The Staff and Services Provider
hereby agrees to such engagement during the term hereof and to render the-services deseribed
herein for the compensation provided herein, sub}ect to the limitations contained herein.

Section 2.02 Provision of Serviges. Without limiting the generality of Section 2.01 and
subject to Section 2.04 (Applicable Asset Criteria and Concentrations) below, the Staff and
Services Provider hiereby agrees, from the date hereof, to provide the following back~ and middle-
office services and administrative, infrastructure and other services to the Management Company.

(a)  Back- and Mfdd[e;@fﬁce.:-_Assist'emce aiid advice with respect to back- and
middle-office functions including, but not limited to, investment research, trade desk services,

(V5]
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including trade execution and settlement, finance and accounting, payments, eperations, book
keeping, cash management, cash forecasting, accounts payable, accounts receivable, expense
reimbursement, vendor management, and information technology (including, without limitation,
general support and maintenance (OMS, development, support), telecor (cellphones, telephones
and broadband) and WSO);

(b)  Legal/Compliance/Risk Analysis. Assistance and advice with réspect to
legal issues, litigation support, management of outside counsel, comphance support and
implementation and general risk analysis;

(c) Tax. Assistance and advice with respect to tax audit support, tax planning
and tax preparation and filing.

(d) Management of Clients and Accounts. Assistance and advice with respect
to (i) the adherence to Operating Guidelines by the Management Conipany, and (ii) performing
any obligations of the Management Company under or in connection with any back- and middle-
office function set forth in any portfolio. management agreement, investment management
agreement or similar agieement in effect between the Management. Company and any Client or
Account from time to time. '

(©) Valuation, Advice relating to the appointment of suitable third parties to
provide: valuations on assets comprising the Portfolio and including, but not limited to, such
valuations required to facilitate the preparation of financial statéments by the Management
Company or the provision of valuations in connection with, or preparation of reports otherwise
relating to, a Client or Account for which the Management Company serves as-portfolio manager
or investment manager or in a similar capacity;

(f) FExecution and Documentation. Assistancerelating to the negotiation of the:
terms of, and the execution and delivery by the Management Company of, any and all documents
which the Management Company considers 1o be necessary in connection with the acquisition and
disposition of an asset in the Portfolio by the Management Company or a. Client or Account
managed by the Management Company, transactions involving the Management Company or a
Client or Account managed by the Management Company, and any other rights and obligations of
the Management Company or a Client or Account managed by the Management Company;

8) Mu keting. Provide access to marketing team representatives to assist with
the marketing of the Management Company and any specified Clients or Accounts managed by
the Management Company conditional on the Management Company’s agreement that any
incentive compensation related to such matketing shall be borne by the Management Company;

() Reporiing. Assistance refating to any reporting the Management Company
is required to make in relation to the Portfolio orany Client or Account; including reporis relating
to (i) credit facility reporting and pmchasee, sales, liquidations, acquisitions, disposals,
substitutions and exchanges of assets in the Portfolio, (ii} the requirements of an applicable
regulator, or (iii) other type of reporting which the Management Company and Staff and Services
Provider may agree from time to time;
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(i) Administrative Services. The provision of office space, information
technology services and equipment, infrastructure, rent and parking. and other related services
requested or utilized by the Management Company from time to time;

G) Shared Employees. To the extent -applicable, the provision of Shared
Employees and such additional human capital as may be mutually agleed by the Management
Company and the Staff and Services Provider in accordance with the provisions of Section 2.03
hereof;

(k)  Ancillary Services. Assistance and advice on all things ancillary or
incidental to the foregoing; and

9] Other. Assistance and advice relating to such other back- and middle-office
services in connection with the day-to-day business of the Management Company as the
Management Company and the Staff and Services Provider may from time to time agree.

For the avoidance of doubt, none of the services contemplated hereunder shall corstitute
investment advisory services, and the: Staff & Services Provider shall not provide any advice to-
the Management Company or perform any duties on behalf of the Management Company, other
than the back- and middle-office services contemplated herein, with respect to (a) the ‘general
management of the Management Company, its business or _ac._tlvltles, (b) the initiation or.
structuring of any Client or Account or:similar securitization, (¢) the. substantive investment
management decisions-with respect to any Client or Account or any related collateral obligations
or securitization, (d) the actual selection of any collateral obligation or assets by the Management.
Company, (e) binding recommendations as to any disposal of or amendiment to any Collateral
Obligation or (f) any SImllar functions.

Section 2.03  Shared Emiplovees.

(a) The Staff and Services Provider hereby agrees and consents that each
Shared Employee, if any, shall be employed by the Management Company, and the Management
Company hereby agrees and conserits that each Shared Employee shall be employed by the Staff
and Services Provider. Except as may otherwise separately be agreed in writing between the:
applicable Shared Employee and the Management Company and/or the Staff and Services
Provider, in each of their discretion, each Shared Employee is an at-will employee and no
guaranteed employment or other employment arrangement is agreed or implied by this Agreement.
with respect to any Shared Employee, and for avoidance of doubt this Agreement shall not amend,
limit, eonstrain or modify in any way the employment arrangements as between any Shared
Employee and the Staff and Services Provider or as between any Shared Employee and the
Management Company, it being understood that the Management Company may enter into a short-
form employment agreement with any Shared Employee memorializing such Shared Employee’s
status as an employee of the Management Company. To the extent apphcable the: Staff and
Services-Provider shall ensure that the Management Company has sufficient access to the Shared
Employees so that the Shared Employees spend adequate time to p1ov1de the services required
hereunder. The Staff and Services Provider may also employ the services of persons other than
the Specified Persons as it deenis fit in its sole discretion
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_ (b)  Notwithstanding that the Shared Employees, if any, shall be employed by
both the Staff and Services Provider and the Management Company, the Parties acknowledge and
agrée that any and all salary and benefits of each Shared Employee shall be paid exclusively by
the Staff and Services Provider and shall not be paid or borne by the Management Company and
no additional amounts in connection therewith shall be due from the Management Company to the
Staff and Services Provider,

(¢)  To the extent that a Shared Employee participates in the rendering of
seérvices to the Management Company’s clients, the Shared Employee shall be subject to the
oversight and control of the Management Company ‘and such services shall be provided by the
Shared Employee exclusively in his- or her (_;apac_ity as a “supervised person” of, or “person
associated with”, the Management Company (as such terms are defined in Sections 202()(25) and
202(a)(17), respectively, of the Advisers Act),

(d) Each Party may continue to oversee, supervise and manage the services of
each Shared Employee in order to (1) ensure conipliance with the Party’s compliance policies and
procedures, (2) ensure compliance with regulations applicable to the Party and (3) protect the
interests of the Party and its clients; provided that Staff and Services Provider shall (A) cooperate
with the Management Company’s supervisory efforts and (B) make periodic reports to the
Management Company regarding the adherence of Shared Employees to Applicable Law,
ineluding but not tirited 10 the 1940 Act, the Advisers Act and the United States Commodity
Exchange Act of 1936, as amended, in performing the services hereunder.

(e) Where a Shared Employee provxdeb services hereunder through both
Parties, the Parties shall cooperate to ensure that all such services are performed consistently with
Applicable Law and relevant compliance controls and procedures designed.to prevent, among
other things, breaches in information security or the communication of confidential, proprietary or
material non-public information.

(D The Siaff and Services Provider shall ensure that each Shared Employee has
any registrations, qualifications and/or licenses necessary to provide the services hereunder.

(g)  The Parties will cooperate to ensure that information about the Shared
Employees is adequately and appropriately disclosed to clients, investors (and potential investors),
investment banks operating as initial purchaser or placément agent with respect to any Client or
Account, and regulators, as applicable. To facilitate such disclosure, the Staff and Services.
Provider agrees to provide, or cause to be provided, to the Management Company such information
asis deemed by the Management Company to be necessary or appropriate with respect to the Staff
and Services Provider and the Shared Employees (including, but not limited to, biographical
information about each Shared Employee).

(hy  The Parties shall cooperate to ensure that, when so required, each has
adopted a Code of Ethics mieeting the requirements of the Advisers Act (“Code of Ethics™) that is
consistent with applicable faw and which is substantially similar to the other Party’s Code of
Lthics.
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(1) The Staff and Services Pr ovider shiall make rcasonably available for use by
the Management Company, ineluding through Shared Employees providing services pursuant to:
this Agreement, any relevant intellectual property and systems necessaty for the provision of the
services hereunder,

M The Staft and Services Provider shall require that each Shared Employee:

(i) certify that he or she is subject to, and has been p10v1ded with, a
copy of each Party’s Code of Ethics and will make such reports, and seek prior clearance
for such actions and activitics, as may be required under the Codes of Ethics;

| (i)  be subject to-the supervision and oversight of each Party’s officers
and directors, including without limitation its Chief Compliance: Officer (“CCO"-"_), which.
CCO may be the same Person, with respect to the services provided to that Party orits.
clients;

(iif)  provide services hereunder and take actions hereunder only as
approved by the Management Conipany;.

(iv)  provide any information requested by a Party, as necessary to
comply with applicable disclosure or regulatory obligations;

(v) to the extent authorized fo transact oi behalf of the Management
Company or a Client or Account; take reasonable steps to ensure that any such transaction
is consistent with any policies and procedures that may be-established by the Parties and
all Applicable Asset Criteria and Concentrations; and

(vi)  act, at all times, in & manner consisient with the fiduciary duties and
standard of care owed by the Management Company to its members and direct or indirect
investors or te a Client or Account as well as clients of Staff and Services Provider by
seeking to ensure that,-among other things, information about any investment advisoly or
trading activity applicable to a particular elient or group of clients-is not used to benefit the
Shared Employee, any Party or any other client or group of clients in contravention of such
fiduciary duties or _s__ta_nd_ard of .care,

(k)  Unless -spec‘iﬁ:cal-ly- authorized to do so, or appointed as an officer of
authorized person of the Management Company with such authority, no Shared Employee may-
contract on behalf or in the name of the Management Company, acting as principal.

Section 2.04  Applicable Asset Criteria and Concentrations. The Management Company
will promptly inform the Staff and Services Provider in writing of any Applicable Asset Criteria
-and Concentrations to which it agrees froim time to time and the Staff and Services Provider shall
take such Applicable Asset Criteria and Coneentrations. into account when providing assistance
and advice in accordance with Section 2.02 above and any other assistance or advice provided in
accordance with this Agreement.

Section 2.05  Compliance with Management Company Policies and Procedures. The
Management Company will from time to time provide the Staff*and Services Provider and the
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Shared Employees, if any, with any policy and procedure documentation which it establishes
internally and to which it is bound to adhere in conducting its business pursuant to regulation,
contract or otherwise. Subject to any other limitations in this Agreement, the Staff and Services
Provider will use reasonable efforts to ensure any services it and the Shared Employees provide
pursuant to this. Agreement complies with or takes account of such internal policies and
procedures,

Section.2.06 Authority. The Staff and Services Provider’s scope of assistance and advice
hereunder is limited to the services specifically provided for in this Agreement. The Staff and
Services Provider shall not assume or be deemed to assume any tights or obligations. of the
Managemenl Company under any other document or agreement to which the Management
Company is a party. Notwithstanding any other éxpress or implied provision to the contrary in
this Agreement, the activities of the Staff and Services Provider pursuant to this: Agreement shall
be subject to the overall policies of the Management Company, as notified to the Staff and Services
Provider ffom time to time. The Staff and Services Provider shall not have any duties or
obligations to the Management Company unless those duties and obligations are specifically
provided for in this Agreement (or in any amendnient, modification or novation hereto or hereof
to which the Staff and Services Provider is a party).

Section 2.07 Third Parties.

(a) The Staff and Services Provider may employ third parties; including its
affiliates, o render advice, provide assistance and to perform any of its duties under this
Agreement; provided that notwithstanding the employnient of third parties for any such purpose,
the Staff and Services Provider shall not be relieved of any of its obligations or liabilities: under
this Agreement.

(by In prowdlng services hereunder, the Staff and Services Provider may rely
in good faith upon and will incur no ]1ab111ty for relymg upon advice of: nationally recognized
counsel (which may be counsel for the Management Company, a Client or Account or any Affiliate
of the foregoing), accountants or other advisers as the Staff and Services Provider detertnines, in
its sole discretion, is reasonably appropriate in connection with the services provided by the Staff
and Services Provider under this' Agreement.

Section 2.08 Management COmpany to Cooperate with the Staff'and Services Provider.
In furtherance of the Staff and Services Provider's obligations under this Agreement the.
Management Company shall cooperate with, provide to, and filly inform the Staff and Services
Provider of, any and all documents and:information the Staff and Services Provider reasonably
requires to perform its obligations under this Agreement.

Section 2.09  Power of Attorney, If the Management Company considers it necessary for
the provision by the Staff and Services Provider of the assistance and advice under this Agreement
{after consultation with the Staff and Services Provider), it may appoint the Staff and Services
Provider as its true and lawful agent and attorney, with full power and authority in its name to-sign,
execute, certify, swear to, acknowledge, deliver, file, receive and record any and all documenis
that the Staff and Services Provider reasonably deems appropriate or necessary in connection with.
the execution and settlement of acquisitions of asséts as directed by the Management Company




Crese 211 ARIB sgyj | Do BB HHES

and the Staff and Services Provider’s powers and duties hereunder (which for the aveidande of
doubt shall in no way involve the discretion and/or authority of the Management Company with
respect fo investments). Any such power shall be revocable in the sole discretion of tlie
Management Company.

ARTICLE II1
CONSIDERATION AND EXPENSES
_ Section 3.01 Consideration. As compensation for its performance of its obligations as
Staff and Services Provider under this Agreement, the Staff and Services Provider will be entitled

to-receive a flat fee-of $168,000 per month (the “Staff and Services Fee™), payable monthly in
advance on the first business day of each month.

Section 3.02  Costs and Expenses, Each party shall bear its own expenses; provided that
the Management Company shall reimburse the Staff and Services Provider for any and all costs
and expenses that may be borne properly by the Management Compaiy.

Section 3.03 Deferral. Notwithstanding anything to the contrary contained herein, if on
any date the Management Company determines that it would not have sufficient funds available
10 it to make a payment of Indebtedness, it shall have the right to defer any all and amounts payable
to the Staff and Services Provider pursuant to this Agreement, including any fees and expenses;
provided that the Management Company shall promptly pay all such amounts on the first date
thereafter that sufficient amounts exist to make payment thereof.

ARTICLE IV
REPRESENTATIONS AND COVENANTS

Section 4.01 Representations: Each of the Parties héreto represents and warrants that:

(a) It has. full power and authority to execute and deliver, and to perform its
obligations under, this Agreement;

(b}  this Agreement has been duly authorized, executed and delivered by it and
constitutes its valid and binding, obligation, enforceable in accordance with its terms except as the
enforceability hereof may be subject to (i) bankruptey, insolvency, reorganization moratorinm,
receivership, conservatorship or other similar laws now or hereafter in efféct relating to creditors’
rights and (ii) general principles.of equity (1'.egard1e'ss_ of whether such enforcement is considered
in-a proceeding, in equity or at law); o

(©) no-¢onsent, approval, anthorization or-or der of or declaratiof. or fllmg with
any Governmental Authority is requlred for the execution of this Agreement or the performance
by it of its duties heteunder, exeept such as have been duly rade or obtained; and

(d)  neither the execution and delivery of this Agreement nor the fulfillment of
tlie terms hereof conflicts with or results in a breach or violation of any of the terms or provisions
of; or constitutes a default under, (i) its constituting and erganizational documents; or (ii) the terms:
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of any miaterial indenture, contract, lease, mortgage, deed of trust, note, agreement or other
evidence of indebtedness. or other material agreement, obligation, condition, covenant or
instrument to which it is a party ot by which it is bound.

ARTICLE V

COVENANTS

Section 5.01 Compliance: Advisory Restrictions.

(a) The Staff and Services Provider shall reasonably cooperate with the
Management Company in connection with the Management Company®s compliance with its
nolicies and procedures relating to oversight of the Staff and Services Provider, Specitically, the.
Staff and Services Provider agrees that it wil] provide the Management Company with reasonable.
access to information relating to the performance of Staff and Services Provider's obligations
under this Agreement.

(b)  This Agreement is-not intended to and shall not constitute an assignment,
pledge or transfer of any portfolio ménagement agreement or any part thereof. Itis the express
intention of the parties heteto that this Agreement and all services performed hereunder comply in
all respects with all (a) applicable contractual provisions and restrictions contained in each
portiolio management agreement, investment management agreement or similar agrecment and
each document contemplated thereby: and (b) Applicable Laws (collectively, the “Advisory
Restrictions”™). Ifany prowsmn of this Agreement is determined to be in violation of any Advisory
Restriction, then the services to be provided under this Agreement shall automatically be limited
without action by any pérson or entity, reduced or modified to the extent necessary and appropriate
to be enforceable to the-maximum extent permitted by such Advisory Restriction. '

Section 5.02 Records; Confidentiality.

_ The Staff and Services Provider shall maintain or cause to be maintained
appropriate books of account and records-relating to its services performed hereunder, and such
books of account and records shall be accessible for inspection by representatives of the
Management Company and its accountants and other agents at any time during normal business
hours and upon not less than three (3) Business Days’ prior notice; provided that the Staff and
Services Provider shall not be obligated to provide access to any non-public information if'it in
good faith determines that the disclosure of such information would violate any applicable law,
regulation or contractual arrangement.

The Staff and Services Provider shall follow its customary procedures to keep
confidential any and all information obtained in connection with the services rendered hereunder
that is either (a) of'a type that would ordinatily be. consideted proprietary or confidential, such as
information concerning. the composition of assets, rates of return, credit quality, structure or
ownership of securities, or (b} designated as confidential obtained in connection with the services
rendered by the Staff and Services Provider hereunder and shall not disclose any such information
to non-affiliated third parties, except (i) with the prior written consent of the Management
Company, (ii) such information as a rating agency shall reasonably request in connection with its

10
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rating of notes issued by a CLO or supplying credit estimates on any obligation included in the:
Portfolio, (iii) in connection with establishing trading or investment accounts or otherwise in
contiection with effecting transactions on behalf of the Management Company or any Client or
Account for which the Management Company serves as portfolio manager ot investment manager
ot in a similar capacity, (iv) as-required by (A) Applicable Law-or (B) the rules or regulations of
any selfiregulating organization, body or official having jurisdiction over the Staff-and Setvices
Provider or any of its Affiliates, (v) to its professional advisors. (mcludmg, without limitation,

legal, tax and accounting advisors), (vi) such information as shall have been publicly dlsclosed_
other than in known violation of this Agréement or shall have been obtained by the Staff and
Services Provider on a non-confidential basis, (vii) such information as is necessary or-appropriate
to disclose so' that the Staff and Services Provider may perform its duties hereunder, (viii) as
expressly permitted in the final offering memorandum or any definitive transaction documents
relating to any Client or Account, (ix) information relating to performance of the Portfolio as may
be used by the Staff and Services Provider in the ordinary course of its business or (%x) such
information as is Ioutmely disclosed to the trustee, custodian or collateral administrator of any
Client or Account in connection with such trustee’s, custodian’s or collaferal administrator’s
performance of its obli gations under the transaction documents related to such Client or Account.

Notwithstanding the foregoing, it is agréed that the Staff and ‘Services Provider may disclose
without the consent of any Person (1) that it is serving as staff and services provider to the
Management Company, (2) the nature, aggregate principal amount and overall performance of the
Portfolio, (3) the amount ‘of earnings on the Portfolio, (4) such other information about the
Management Company, the Portfolio and the Clients or Accounts as is customarily disclosed by
staff and services providers to management vehicles similar to the Management Company, and (5)
the United States federal income tax treatment and United Statés federal incotne tax stricture of
the transactions contemplated by this Agreement and the related documents and all materials of
any kind (including opinions and other tax analyses) thal are provided to them relating to such
United States federal income tax treatment and United States income tax structure. This
authorization to disclose the U.S. tax treatment and tax structure does not permit disclosure of
information identifying the Staff and Services Provider, the Clients ot Accounts or any othef party
to the transactions contemplated by this Agreement (except to the extent such information s
relevant to U.S. tax structure or tax treatment.of sach transactions).

ARTICLE VI
EXCULPATION AND INDEMNIFICATION

Section 6.01 Standard of Care. Except as otherwise expressly provided herein, each
Covered Person shall discharge its duties under this Agreement with the care, skill, prudence and
diligence under the circumstances then prevailing that a pradent person acting in a like capacity
and familiar with such matters would use in the conduet of an enterprise of a like character and
with like aims. To the extent not iticonsistent with the foregoing, each Covered Person shall follow-
its customary standards, policies and procedures in performing its duties hereunder. No Cevered
Person shall deal with the incomé or assets of the Management Company in such Covered Person’s
own interest or for its own account. Each Covered Person in its respective sole and absolute
discretion may separately engage or invest in any other business ventures, including those that may’
be in competition with the Management Company, and the Management-Company will not have
any rights in or to such ventures or the iricome or profits derived therefrom
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Section 6.02 Exculpation. To the fullest extent pérmitted by law, no Covered Person will
be liable to the Management Company, any Member, or any shareholder, partner or member
thereof, for (i) any acts or omissions by such Covered Person arising out of or in connection with
the conduct of the business of the Management Company or its General Partner, or any investment
made or held by the Management Company or its General Partner, unless it is detérmined
ultimately by a court of competent _]uusdlctlon in a final nonappealable judgment, to be the result
of gross negligence or to constitute fraud or willful misconduct (as interpreted under the laws of
the State of Delaware) (cach a “Disabling Conduct™) on the part of such Covered Person, (if) any
act or omission of any Investor, (iii) any mistake, grossnegligence, misconduct or bad faith of any
employee, broker, administrator or other agent or representative of such Covered Person, provided
that such employcc broker; administrator or agent was selected, engaged or retained by or on
behalf of sich Covered Person with réasonable care, or (iv) any consequential (including loss of
profit), indirect, special or punitive damages. To the extent that, at law or in equity, any Covered
Person has duties (including fiduciary duties) and liabilities relating thereto to the Management
Company or any Member, no Covered Person acting under this Agreement shall be liable to the
Management Company or to any such Member for its good-faith reliance on the provisions of this
Agreement. The exculpations set forth in this Section 6.02 shall exculpate any Covered Person
regardless of such Covered Person’s sole, comparative, joint, concurrent, or subsequent
negligence.

To the fullest extent permitted by law; no Covered Person shall have any personal liability
to the Management Company or any Member solely by reason of any change in U.S, federal, state
or local or foreign income tax laws, or in interpretations thereof, as they apply 10 the Management
Company or the Members, whether the change occurs through legislative, judicial or
administrative action.

Any Covered Person in its sole and absolute discretion may consult [egal counsel,
accountants or other advisers selected by it, and any -act br omission taken, or made in good faith
by such Person on behalf of the Management Company or in furtherance ‘of the business of the
Management Company in good-faith reliance on and in accordance with the advice of such
counsel, accountants or other advisers shall be full justification for the act or omission, and fo the
fullest ex_tent' permitted by applicable law, no Covered Person shall be liable to the Management
Company or any Member in so acting or omitting to act if such cotmsel, accountants or other
advisers were selected, engaged or retained with reasonable care.

Section 6.03 Indemnification by the Managemeént Company. The Management
Conipany shall and hereby does, to the fullest extent permitted by applicable law, indemnify and

hold harmless any Covered Person from and against any and all elaims, causes of action (including,
but miot limited to, strict liability, negligence, statutory vielation, regulatory violation, breach of
contract, and all other torts and claims arising under common law), demands, liabilities, costs,
expenses, damages, losses, suits, proceedings, judgments, assessments, actions and other
liabilities, whether JudICIal adm1n1strat1ve investigative or otherwise, of whatever nature, known
or unknown, liquidated or unliquidated (“Claims”), that may -accrue to or be-incurred by any
Covered Person, or in which any Covered Person may become involved, as a party or otherwise,
or with which any Covered Person may be threatened, relating to or arising out of thé investment
or other activities of the Management Company or:its General Partner, or activilies undertaken in
connection ‘with the Management Company or its General Partner, or otherwise relating to or

12.
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arising out of this Agreement, including amounts paid in satisfaction of judgments, in compromise
or as fines or penalties, and attorneys’ fees and expenses incurred in connéction with the
preparation for or defense or disposition of any investigation, action, suit, arbitration or other
proceeding (a “Proceeding”), whether civil or criminal (all of such Claims, amounts and expenses
referred to therein are referred to collectively as “Damages™), except to the extent that it shall have
been determined ultimately by a court of competent jurisdiction, in a final nonappealable
judgment, that such Damages arose primarily from Disabling Conduct of such Covered Person,

The termination of any Proeeeding by settlement, judgment, order, conviction or upon a plea of
nolo contendere or its equivalent shall not, of itself, create a presumption that any Damages relating:
to such seitlement, judgment, order, conviction or plea of nolo contendere or its equivalent or
otherwise relating to such Proceeding arose primarily from Disabling Conduct of any Covered
Persons. Any Covered Person shall be indemnified under the terms of this Section 6.03 regardiess
of such Covered Person’s sole, comparative, joint, concurrent, or subsequent negligence.

Expenses (including atforneys” fees) incurred by a. Covered Person in defense or seftlement
of any Claim that may be subject to a right of indemnification hefeunder shall be advanced by the
Management Company prior to the final disposition thereof upon receipt of & written undertaking
by or on behalf of the Covered Person to repay the amount advanced to the extent that it _s_hallzbe_
determined ultimately by a court of competent jurisdiction that the Covered Person is not entitled
to be indemnified hereunder. The right of any Covered Persons to the indemnification provided
herein shall be cumulative of, and in addition to, any and all rights to which the Covered Person
may otherwise be entitled by contract or as a matter of law or equity and shall be extended to the
Covered Person’s successors, assigns and legal representatives. Any judgments against the
Management Company and/or any Covered Persons in respect of which such Covered Person is
entitled to indemnification shall first be satisfied from the assets of the Management Company,
including Drawdowns, before such Covered Person is responsible therefor.,

Notwithstanding any provision of this Agreement to the contrary, the provisions of this.
Section 6.03 shall not be construed so as to provide for the indemnification of any Covered Person
for any liability (including liability under Federal securities laws which, under certain
circumstances, impose liability even on persons that act in good faith), to the extent (but enly to
the extent) that such indemnification would be in violation of applicable law, but 'shall be construed
so as to effectuate the provisions of this Section 6.03 to the fullest extent permitted by law.

Section 6.04 Other Sources of Recovery ete. The indemnification rights set forth in
Section 6.03 are in additien to, and shall not exclude, limit or otherwise adversely affect, any other
indemnification or similar rights to which any Covered Person may be entitled. If and to the extent
that other sources of recovery (including proceeds of any applicable policies of insurance or
indemnification from’ any Person in which any of the Clients or Accounts has an investment) ate
available to any Covered Person, such Covered Person shall use reasonable efforts o obtain
recovery from such other sources before the Company-shall be required to make any payment in
respect of its indemnification obligations hereunder; provided that, if such other recovery is not.
available without delay, the Covered Person shall be entitled to such paymenit by the Management
Company and the Management Company shall be entitled to reimbursement out of such other
recovery when and if obtained,
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Section 6.05 Rights_of Heirs. Successors and Assigns. The indemnification tights
provided '-b_y Section 6.03 shall. inure to the benefit of the heirs, executors, administrators,
successors and assigns of each Covered Person.

Section 6.06 Reliance. A Covered Person shall incur no liability to the Management.
Company or any Member in acting upon any signature or writing reasonably believed by him, her
or it to be genuine, and may rely in good faith oni a certificate signed by an officer of any Person
in order to ascertain any fact with respect to such Person or within such Person’s knowledge. Each
Covered Person may act directly or through his, her or its agents or attorneys.

ARTICLE VII
TERMINATION

Section 7.01  Termination. Either Party may terminate this Agreement at any time upon
at least thirty (30) days’ written notice to the other.

ARTICLE VIII
MISCELLANEOUS

Section 8.01 Amendrents. This Agreement may not be amendéd or modified exeept by
an insttument in writing signed by each Party.

Section'8,.02 Assienment and Delegation..

(a) Neither Party may assign, pledge, grant or otherwise encumber or transfer
all or any part of its rights or responsibilities under this Agreement, in whole or in part, except (i)
as provided in-clauses (b} and (¢) of this Section 8.02, without the prior written consent of the other
Party and (ii) in accordance with Applicable Law.

(b) Excep‘t as otherwise provided in this Section 8.02, the ‘Staff and Services.
Provider may not assign its rlghts or responsibilities under this Agreement unless (i) the
Management Company conserits in writing thereto and (if) such-assignment is made in accordance
with Applicable Law.

(¢c)  The Staff and Services Provider may, without satisfying any of the
conditions of Section 8. 02(a) other than ¢lause (i) thereof, (1) assign any ofits rights or obligations
under this Agreement to an Affiliate; provided that. such Affiliate (i) has demonstrated ability,
whethet 4s an entity or by its principals and employees, to professionally and competently perform
duties-similar to those imposed upon the Staff and Services Provider pursuant to this Agreement:
and (ii) has the legal right arid capacity to act as Staff-and Services Provider under this Agreement,
or (2) enter info (or have its parent enter into) any consolidation or amalgamation with, or merger
with or into, or transfer of all or substantially all of its assets 1o, another entity; provided that, at
the time of such consolidation, merger, amalgamation or transfer the resulting, surviving or
transferee entity assumes all the obligations of the Staff” and Services Provider under this
Agreement generally (whether by operation of law or by contlact) and the other entity is a
continuation of the Staff and Services Provider in another corporate or-similar form and has
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substanually the same staff; provided further that the Staff and Services Provider shall deliver ten
(10) Business Days’ prior notice to the Management Company of any assignment or combination
made pursuant to this sentence, Upon the execution and delivery of any such assignment by the
assignee, the Staff and Services Provider will be released from further obligations pursuant to this
Agreement except to the extent expressly provided herein.

Section 8.03 Non-Recourse: Non-Petition.

(a) The Staff and Services Provider agrees that the payment of all amounts to
which it is-entitled pursuart to this Agreement shall be payable by the Management Company only
to the extent of assets held in the Portfolio.

(b) Notwithstanding anything to the contrary contained herein, the hablhly of
the Management Company to the Staff and Services Provider hereunder is limited in récourse o
the Poitfolio, and if the proceeds of the Portfolio followirig the liquidation thereof are insufficient
to meet the obligations of the Management Company hereunder in full, the Management Company
shall have no further liabilityin respect of any such ouistanding obligations, and such obligations
and all claims of the Staff and Services Provider or any other Person agamst the Management
Company hereunder shall thereupon extinguish and not thereatter revive. The Staff and Services
Provider accepts that the obligations ¢f the Management Company hereunder are the corporate
obligations of the Management Company and are not the obligations of any employee, member,
officer, director or administrator of the Management Company and no action may be taken against
any such Person in relation to the obligations of the Management Company hereunder,

(c) Notwithstanding anything to the contrary contained herein, any Staff and
Services Provider agrees not to institute against, or join any other Pérson in instituting against, the
Management Company any bankruptcy, reorganization, arrangement, insolvency, moraterium or
liquidation proceedings, or other proceedings under United States federal or state bankruptcy laws,
or similar laws until at least ohe year and one day (or, if longer, the then apphcable preference
period plus one day) after the payment in full all amounts payable in respect of any Indebtedness
incurred to finance any portion of the Portfolio; provided that nothing in this provision shali
preclude, or be deemed to stop, the Staff and 'S_ervfiees Provider from taking any action prior to the
expiration of the aforementioned one year and one day period (or, if longert, the. applicable-
preference period then in effect plus one day) in (i) any case or proceeding voluntarily filed or
commenced by the Management Company, or (ii} any involuntary insolvency proceeding filed or
commenced against the Management Company by-a Person other than the Staff and Services
Provider.

(@ The Management Company hereby acknowledges-and agrees that the Staff
and Services Provider’s obligations hereurider shall be solély the: corporate obhgatlons of the Staff
and Services Provider, and are not the obligations of any employee, member, officer, director or
administrator of the Staff and Services Provider and no action may be taken against any. such
Person in relation to the obligations of the Staff*and Services Provider hereunder.

(e) The provisions of this Section 8.03 shall survive termination of this
Agreement for any reason whatsoever,
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Section 8.04 Governing Law,

{a) This Agreement shall be governed by, and construed in aceordance with,
the laws of the State of Texas, The Parties unconditionially and ifrevocably consent to the exclusive
jurisdiction of the courts located in the State of Texas and waive any objection with respect thereto,
for the purpose of any action, suit or proceeding arising out of or relating to this Agresment or the
transactions contemplated hereby.

(b)  The Parties irrevocably agree for the benefit of each other that the courts of
the State of Texas and the United States District Court located in the Northern District of Texas in
Dallas are to have exclusive jurisdiction to settle any dispuies (whether contractual or non-
contractual) which may arise out of or in connection with this Agreement and that accordingly any
action arising out of or in connection therewith (together referred to as “Proceedings™) may be
brought in such courts. The Parties irrevocably submit to the jurisdiction of such courts and waive
ay objection which they may have now or hereafter to the laying of the venue of'any Proceedings.
in any such court and any claim that any Proceedings have been brought in an inconvenient forum
and further irrevocably agree that a judgment in any Proceedings brought in such courts shall be
conclusive and binding upon the Parties and may be enforced in the courts of any ather jurisdiction.

Section 8.05 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHTS
IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED
HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS
AGREEMENT, EACH PARTY HERETO ACKNOWLEDGES AND AGREES THAT IT HAS
RECEIVED FULL AND SUFFICIENT CONSIDERATION FOR THIS PROVISION AND
THAT THIS PROVISION IS A MATERIAL INDUCEMENT FOR ITS ENTERING INTO THIS
AGREEMENT:

Section 8.06 Severability. The provisions of this Agreement are independent -of and
severable from each other, atid no provision shall be affected or rendered invalid or utienforceable
by virtue of the fact that for any reason any other or others of them may be invalid orunenforceable
in'whole or in part. Upon such determination that any term or other provision is invalid, illegal or
incapable of being enforced, the Parties shall negotiate in good faith to modify this Agreentent so.
as to effect the original intent of the Parties. '

Section 8.07 No Waiver. The performance of any condition or obllgatlon imposed upon
any Party may be waived only upon the written consent of the Parties. Such waiver shall be-limited
to. the terms thereof and shall not constitute a waiver of any other condition or ebligation of the
othet Party. Any failure by any Party td enforce any provision shall ot constituté a waiver of that
or-any other pravision or this Agreement,

Section 8.08 Counterparts: This Agreement may be executed in any number of
counterparts by facsimile or other written or electronic form of communication, each of which
shall be deemed to be an original as against any Party whose signature appears thereon, and all of
which shall together constitute one and the same instrument.. This Agreement shall become
binding when one or more counterparts hereof, individually or taken together, shall bear the
signatures of all of the Parties reflected hercon as the signatoties.
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Section 8.09 Third Party Beneficiaries. This Agreement is for the sole benefit of the
Parties hereto and their permitted assigns and nothing herein express or implied shall give or be-
constriied to give to any Person, other than the Parties hereto and such permitted assi gns, any legal
or equitable rights hereunder, For avoidance of doubt, this Agreement is not for the benefit or and
i$ not enforceable by any Shared Employee, Client or Account or any investor (directly or
indirectly) in the Management Company.

Section 8.10 No Partnership or Joint Venture. Nothing set forth in this Agreement shall.
constitute, or be construed to create, an employment relationship, a partnership or a joint venture
between the Parties. Except as expressly provided herein or in any other written agreement
between the Parties, no Party has any authority, express or implied, to bind or to incur liabilities
on behalf of, or in the name of, any other Party.

Section 8.11 Independent Contractor. Notwithstanding anything to the contrary,. the
Staff and Sérvices Provider shall be deenied to be an independent contractor and; éxcept as
expressly provided or authorized herein, shall have no authority to act for or represent the
Management Company or any Client or Account in which the Management Company acts as
portfolio manager or investment manager or in a similar capacity in any manner of otherwise be.
deemed an agent of the Management Company or-any Client or Account in which the Management
Corpany acts as portfolio manager or investrient manager ot in a similar capacity.

Se_c’ﬁOn 8.12 Wti.tten Disclosure Statement. The Management Company acknowledges
receipt of Part 2 of the:Staff'and Services Provider's Form ADV, as required by Rule 204-3 under
the Advisers Act, on or before the date of execution of this Agreement.

Section 8,13 Headings. The descriptive headings contained in this Agreement are for
convenience of reference only and shall not affect in any way the meaning or interpretation of this
Agreement.

Section 8.14 Entire Agreement. This Agreement constitutes the entire agreement of the.
Parties with respect to the subject matter hereof and supersedes all prior agreements and
undertakings, both written and oral, between the Parties with respect to such subject matter.

Section 8.15 Naotices. Any notice or demand to any Party to be given, made or served
for any purposes under this Agreement shall be given, made ot served by sending the same by
overnight mail or email transmission or by delivering it by hand as follows:

(a)  If to the Management Company:
NexPoint Advisors, L.P.
200 Crescerit Court

Suite 700 _
Dallas, TX 75201
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(b)  Iftothe Staff and Services Provider:
Highland Capital Management, L.P.
300 Crescent Court
Suite 700
Dallas, TX 75201

or to such other address or email address as shall have been notified to the other Parties,

[The remainder of this page intentional Zy left blank. ]
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IN WITNESS WHEREOF, each Party has caused this Agreement to be executed as of the
date hereof by its duly authorized representative,
NEXPOINT ADVISORS, L.P.

By: NexPoint Advisors GP, LLC, its
(General Partner

-By: - ;
Name: Frank Waterhouse
Title: Treasurer

HIGHLAND CAPITAL
MANAGEMENT, L.P.

By: Strand Advisors, Inc., its General
Partner

Name: Frank Waterhouse
Title: Treasurer
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Davor Rukavina, Esq.

Texas Bar No. 24030781

Julian P. Vasek, Esq.

Texas Bar No. 24070790

MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Suite 3800

Dallas, Texas 75202-2790

Telephone: (214) 855-7500

Facsimile: (214) 978-4375

Counsel for Defendant NexPoint Advisors, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
Inre: Case No. 19-34054-SGJ-11

HIGHLAND CAPITAL MANAGEMENT, L.P., Chapter 11

Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,
Plaintiff.

V.
Adversary No.: 21-03005-sgj
NEXPOINT ADVISORS, L.P., JAMES
DONDERO, NANCY DONDERO, AND
DUGABOY INVESTMENT TRUST,

VoV o RVl clVo VIV rRVI ARV VIV RVl Vo RV RV cliVe clVe el

Defendants.

DEFENDANT NEXPOINT ADVISORS, L.P.’S
ANSWER TO AMENDED COMPLAINT

Defendant NexPoint Advisors, L.P. (“NexPoint”), a defendant in the above-styled and

numbered adversary proceeding (the “Adversary Proceeding™) filed by Highland Capital

Management, L.P. (the “Plaintiff”), hereby files this Answer (the “Answer”) responding to the

Amended Complaint for (I) Breach of Contract and (1) Turnover of Property (Ill) Fraudulent

Transfer, and (IV) Breach of Fiduciary Duty [Adv. Dkt. 73] (the “Amended Complaint”). Where

an allegation in the Amended Complaint is not expressly admitted in this Answer, it is denied.

Exhibit B

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 1
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PRELIMINARY STATEMENT

1. The first sentence of paragraph 1 of the Amended Complaint sets forth the
Plaintiff’s objective in bringing the Amended Complaint and does not require a response. To the
extent it contains factual allegations, they are denied. The second sentence contains a legal
conclusion that does not require a response. To the extent it contains factual allegations, they are
denied.

2. Defendant NexPoint admits that NPA’s First Amended Answer speaks for itself.

To the extent paragraph 2 contradicts the First Amended Answer, it is denied.

3. Defendant NexPoint denies the allegations in paragraph 3 of the Amended
Complaint.
4. Paragraph 4 of the Amended Complaint sets forth the Plaintiff’s objective in

bringing the Amended Complaint and does not require a response. To the extent it contains factual
allegations, they are denied.

5. Paragraph 5 of the Amended Complaint contains a summary of the relief the Plaintiff
seeks and does not require a response. To the extent it contains factual allegations, they are
denied.

JURISDICTION AND VENUE

6. Defendant NexPoint admits that this Adversary Proceeding relates to the
Plaintiff’s bankruptcy case but denies any implication that this fact confers Constitutional
authority on the Bankruptcy Court to adjudicate this dispute. Any allegations in paragraph 6 not
expressly admitted are denied.

7. Defendant NexPoint admits that the Court has statutory (but not Constitutional)
jurisdiction to hear this Adversary Proceeding. Any allegations in paragraph 7 not expressly

admitted are denied.

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 2
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8. Defendant NexPoint denies the allegations contained in paragraph 8 of the
Amended Complaint. Defendant NexPoint does not consent to any trial before, or final order
entered by, the Bankruptcy Court. Defendant NexPoint demands a trial by jury of all issues so
triable.

0. Defendant NexPoint admits the allegations in paragraph 9 of the Amended
Complaint.

THE PARTIES

10.  Defendant NexPoint admits the allegations in paragraph 10 of the Amended
Complaint.

11.  Defendant NexPoint admits the allegations in paragraph 11 of the Amended
Complaint.

12.  Defendant NexPoint admits the allegations in paragraph 12 of the Amended
Complaint.

13.  Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 13 of the Amended Complaint and therefore denies
the same.

14.  Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 14 of the Amended Complaint and therefore denies
the same.

CASE BACKGROUND

15.  Defendant NexPoint admits the allegations in paragraph 15 of the Amended
Complaint.
16.  Defendant NexPoint admits the allegations in paragraph 16 of the Amended

Complaint.

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 3
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17.  Defendant NexPoint admits the allegations in paragraph 17 of the Amended
Complaint.

18.  Defendant NexPoint admits the allegations in paragraph 18 of the Amended
Complaint.

19.  Defendant NexPoint admits the allegations in paragraph 19 of the Amended
Complaint.

STATEMENT OF FACTS

20. Defendant NexPoint admits that it has executed at least one promissory note under
which the Debtor is a payee. Any allegations in paragraph 20 note expressly admitted are denied.

21.  Defendant NexPoint admits the allegations in paragraph 21 of the Amended
Complaint.

22.  Defendant NexPoint denies paragraph 22 of the Complaint. The document speaks
for itself and the quote set forth in paragraph 22 is not verbatim.

23.  Defendant NexPoint admits the allegations in paragraph 23 of the Amended
Complaint.

24.  Defendant NexPoint denies paragraph 24 of the Complaint. The document speaks
for itself and the quote set forth in paragraph 24 is not verbatim.

25.  Defendant NexPoint admits the allegations in paragraph 25 of the Amended
Complaint.

26.  Defendant NexPoint admits that it did not make a payment under the Note on
December 31, 2020. Defendant NexPoint denies that any payment was due under the Note on
December 31, 2020. To the extent not expressly admitted, paragraph 26 of the Amended

Complaint is denied.

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 4
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27.  Defendant NexPoint admits that Exhibit 2 to the Amended Complaint (the

“Demand Letter”) is a true and correct copy of what it purports to be and that the document

speaks for itself. To the extent paragraph 27 of the Amended Complaint asserts a legal
conclusion, no response is required, and it is denied. To the extent not expressly admitted,
paragraph 27 of the Amended Complaint is denied.

28. Defendant NexPoint admits that it paid the Debtor $1,406,111.92 on January 14,
2021, but denies that any payment was due on December 31, 2020 or that this was an attempt to
cure a default. To the extent not expressly admitted, paragraph 28 of the Amended Complaint is
denied.

29.  Defendant NexPoint admits that Exhibit 3 to the Amended Complaint (the

“Second Demand Letter”) is a true and correct copy of what it purports to be and that the

document speaks for itself. To the extent paragraph 29 of the Amended Complaint asserts a legal
conclusion, no response is required, and it is denied. To the extent not expressly admitted,
paragraph 29 of the Amended Complaint is denied.

30. To the extent paragraph 30 of the Amended Complaint asserts a legal conclusion,
no response is necessary, and it is denied. The Defendant otherwise admits paragraph 30 of the
Amended Complaint.

31.  Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 31 of the Amended Complaint and therefore denies
the same.

32.  Defendant NexPoint denies the allegations in paragraph 32 of the Amended
Complaint.

33.  Defendant NexPoint admits that the Debtor filed the Original Complaint in this

action on January 22, 2021, as alleged in the first sentence of paragraph 33 of the Amended

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 5
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Complaint. Defendant NexPoint denies it is liable for the relief requested in the Original
Complaint. To the extent not expressly admitted, paragraph 33 of the Amended Complaint is
denied.

34.  Defendant NexPoint admits the allegations in paragraph 34 of the Amended
Complaint.

35.  Defendant NexPoint admits the allegations in paragraph 35 of the Amended
Complaint.

36.  Defendant NexPoint admits that NexPoint’s First Amended Answer speaks for
itself. To the extent paragraph 36 contradicts the First Amended Answer, it is denied.

37.  Defendant NexPoint admits that NexPoint’s First Amended Answer speaks for
itself. To the extent paragraph 37 contradicts the First Amended Answer, it is denied.

38.  Paragraph 38 of the Amended Complaint asserts a legal conclusion to which no
answer is required. To the extent of any factual allegation, Defendant NexPoint admits that Mr.
Dondero controlled NPA and denies that he controlled the Debtor at the time of the Alleged
Agreement.

39.  Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 39 of the Amended Complaint and therefore denies
the same.

40.  Defendant NexPoint denies the allegations in paragraph 40 of the Amended
Complaint.

41.  Defendant NexPoint admits that Exhibit 4 to the Amended Complaint is a true and
correct copy of what it purports to be and that the document speaks for itself. To the extent

paragraph 41 of the Amended Complaint asserts a legal conclusion, no response is required, and

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 6
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it is denied. To the extent not expressly admitted, paragraph 41 of the Amended Complaint is
denied.

42.  Paragraph 42 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.

43.  Paragraph 43 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.

FIRST CLAIM FOR RELIEF
(against NexPoint)
(for Breach of Contract)

44.  Paragraph 44 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

45.  Paragraph 45 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

46.  Paragraph 46 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

47.  Paragraph 47 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

48.  Paragraph 48 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

SECOND CLAIM FOR RELIEF

(against NexPoint)
(Turnover by NexPoint Pursuant to 11 U.S.C. § 542(b))

49.  Paragraph 49 of the Amended Complaint is a sentence of incorporation that does
not require a response and is therefore denied. All prior responses are incorporated herein by

reference.

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 7
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50.  Paragraph 50 of the Amended Complaint states a legal conclusion that does not

require a response and is therefore denied. To the extent of any factual allegation, it is denied.

51.  Paragraph 51 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

52.  Paragraph 52 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

53. Paragraph 53 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. Defendant NexPoint admits that the Plaintiff
transmitted the Demand Letter and the Second Demand Letter, and those documents speak for
themselves.

54. Paragraph 54 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

55.  Paragraph 55 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

THIRD CLAIM FOR RELIEF

(Against NexPoint)
(Avoidance and Recovery of Actual Fraudulent Transfer under 11 U.S.C. §§ 548(a)(1)(A)
and 550)
56. Paragraph 56 of the Amended Complaint is a sentence of incorporation that does

not require a response. All prior responses are incorporated herein by reference.

57.  Paragraph 57 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.

58.  Paragraph 58 of the Amended Complaint states a legal conclusion that does not

require a response and is therefore denied. To the extent of any factual allegation, it is denied.

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 8
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59.  Paragraph 59 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

60. Paragraph 60 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

61. Paragraph 61 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

FOURTH CILLAIM FOR RELIEF
(Against NexPoint)

(Avoidance and Recovery of Actual Fraudulent Transfer Under 11 U.S.C. § 544(b) and
550, and Tex. Bus. & C. Code § 24.005(a)(1))

62. Paragraph 62 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

63.  Paragraph 63 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.

64.  Paragraph 64 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

65.  Paragraph 65 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

66.  Paragraph 66 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

FIFTH CT.AIM FOR RELIEF

(Against Dugaboy Investment Trust and Nancy Dondero)
(For Declaratory Relief: -- 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 7001)

67.  Paragraph 67 of the Amended Complaint is a sentence of incorporation that does

not require a response. All prior responses are incorporated herein by reference.
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68. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

69. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

70.  Paragraph 70 of the Amended Complaint states a legal conclusion that does not

require a response and is therefore denied.

SIXTH CILAIM FOR RELIEF
(Against Dugaboy Investment Trust and Nancy Dondero)
(Breach of Fiduciary Duty)

71.  Paragraph 71 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

72. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

73. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

74. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

SEVENTH CLLAIM FOR RELIEF
(Against James Dondero and Nancy Dondero)
(Aiding and Abetting a Breach of Fiduciary Duty)

75.  Paragraph 75 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

76. This claim is only asserted against Defendants James Dondero and Nancy
Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

77. This claim is only asserted against Defendants James Dondero and Nancy

Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.
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78. This claim is only asserted against Defendants James Dondero and Nancy
Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

79. This claim is only asserted against Defendants James Dondero and Nancy
Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

Defendant NexPoint denies that the Plaintiff is entitled to the relief requested in the
prayer, including as to parts (i), (ii), (iii), (iv), (v), (vi), (vii) and (iii) [sic].

AFFIRMATIVE DEFENSES

80.  Pursuant to that certain Shared Services Agreement, the Plaintiff was responsible
for making payments on behalf of the Defendant under the note. Any alleged default under the
note was the result of the Plaintiff’s own negligence, misconduct, breach of contract, etc.

81.  Delay in the performance of a contract is excused when the party who seeks to
enforce the contract caused the delay. It was therefore inappropriate for the Plaintiff to accelerate
the note when the brief delay in payment was the Plaintiff’s own fault.

82.  Furthermore, the Plaintiff has waived the right to accelerate the note and /or the
Plaintiff is estopped to enforce the alleged acceleration by accepting payment after the same.

83.  Furthermore, the Plaintiff’s claims are barred in whole or in part because, prior to
any alleged breach or acceleration, the Plaintiff agreed that it would not collect on the note upon
fulfilment of certain conditions subsequent. Specifically, sometime between December of the
year in which each Note was made and February of the following year, Defendant Nancy
Dondero, as representative for a majority of the Class A shareholders of Plaintiff agreed that
Plaintiff would forgive the Notes if certain portfolio companies were sold for greater than cost or
on a basis outside of Defendant James Dondero’s control. This agreement setting forth the
conditions subsequent to demands for payment on the Notes was an oral agreement; however,

Defendant NexPoint believes there may be testimony or email correspondence that discusses the
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existence of this agreement that may be uncovered through discovery in this Adversary
Proceeding.

84.  Defendant NexPoint asserts that any fraudulent transfer claim is barred because
NexPoint acted in good faith, without knowledge of any alleged avoidability, and because
reasonably equivalent value was provided for any alleged transfer or obligation.

85.  Defendant NexPoint asserts that any fraudulent transfer claim is barred because
no transferor or transferee, or obligor or obligee, was insolvent.

86. To the extent of any avoidance, NexPoint asserts a lien under 11 U.S.C. § 548(c)
to the extent that NexPoint gave value, and a similar preference lien under any applicable
provision of the Texas Uniform Fraudulent Transfer Act.

JURY DEMAND

87. Defendant NexPoint demands a trial by jury of all issues so triable pursuant to
Rule 38 of the Federal Rules of Civil Procedure and Rule 9015 of the Federal Rules of
Bankruptcy Procedure.

88.  Defendant NexPoint does not consent to the Bankruptcy Court conducting a jury
trial and therefore demands a jury trial in the District Court.

PRAYER

WHEREFORE, PREMISES CONSIDERED, Defendant NexPoint respectfully requests

that, following a trial on the merits, the Court enter a judgment that the Plaintiff take nothing on

the Amended Complaint and provide Defendant NexPoint such other relief to which it is entitled.
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RESPECTFULLY SUBMITTED this 1st day of September, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower
500 N. Akard Street
Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
Email: drukavina@munsch.com

COUNSEL FOR NEXPOINT ADVISORS, L.P.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on September 1, 2021, a true and correct copy of
this document was served via the Court’s CM/ECF system on counsel for the Plaintiff.

/s/ Davor Rukavina
Davor Rukavina
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

Chapter 11
HI GHLAND CAPI TAL
MANAGEMENT, L.P., CASE NO.
19- 34054- sd 11

H GHLAND CAPI TAL MANAGEMENT, L.P.,

Plaintiff,

VS. Adver sary
Pr oceedi ng No.

H GHLAND CAPI TAL MANAGEMENT 21-03000- sG&
FUND ADVI SORS, L.P.; NEXPO NT
ADVI SORS, L.P.; H GHLAND
| NCOVE FUND; NEXPO NT
STRATEG C OPPORTUNI TI ES FUND;
NEXPO NT CAPI TAL, I NC.; and
CLO HOLDCO, LTD.,

Def endant s.
REMOTE VI DEOTAPED DEPCSI TI ON OF
FRANK WATERHOUSE

Cct ober 19, 2021

Reported by: Susan S. Klinger, RVR CRR, CSR
Job No: 201195
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Cct ober 19, 2021
9:30 a.m

Renot e Deposition of FRANK WATERHOUSE,
hel d before Susan S. Klinger, a Registered
Merit Reporter and Certified Realtinme Reporter

of the State of Texas.
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APPEARANCES
(Al appearances via Zoom)
Attorneys for the Reorgani zed Hi ghland Capital
Managenent :

John Morris, Esq.

Hayl ey W nograd, Esg.

PACHULSKI STANG ZI EHL & JONES

780 Third Avenue

New Yor k, New York 10017
Attorneys for the Wtness:

Debr a Dandeneau, Esg.

M chel | e Hart mann, Esq.

BAKER McKENZI E

1900 North Pearl Street

Dal | as, Texas 75201
Attorneys for NexPoint Advisors, LP and
Hi ghl and Capital Managenent Fund Advi sors,
L. P.:

Davor Rukavi na, Esq.

An Nguyen, Esq.

MUNSCH HARDT KOPF & HARDD

500 North Akard Street

Dal | as, Texas 75201-6659
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Attorneys for Ji mDondero, Nancy Dondero, HCRA,
and HCVE:

Deborah Deitsch-Perez, Esq.

M chael Ai gen, Esq.

STI NSON

3102 Gak Lawn Avenue

Dal | as, Texas 75219

Attorneys for Dugaboy | nvestnent Trust:
Warren Horn, Esq.
HELLER, DRAPER & HORN
650 Poydras Street
New Ol eans, Louisiana 70130

Attorneys for Marc Kirschner as the trustee for
the litigation SunTrust:

Debor ah Newran, Esq.

QUI NN EMANUEL URQUHART & SULLI VAN

51 Madi son Avenue

New Yor k, New York 10010

Al so Present:

Ms. La Asia Canty
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PROCEEDI NGS
VI DEOGRAPHER: (Good nor ni ng,
Counselors. M nane is Scott Hatch. |'ma
certified | egal videographer in association
wi th TSG Reporting, Inc.
Due to the severity of COVID 19 and
follow ng the practice of soci al
distancing, I will not be in the sanme room
wth the witness. Instead, | wll record

this videotaped deposition renotely. The

reporter, Susan Klinger, also will not be
in the sane roomand wll swear the w tness
renotely.

Do all parties stipulate to the
validity of this video recording and renote
swearing, and that it will be admssible in
the courtroomas if it had been taken
followng Rule 30 of the Federal Rul es of
Cvil Procedures and the state's rules
where this case is pending?

MR, HORN:  Yes.

M5. DANDENEAU:  Yes.

MR MORRIS: Yes. John Mrris. |

would just try to do a negative notice

TSG Reporting - Wrl dwi de 877-702-9580
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here, as we did yesterday. |f anybody has
a problemw th what was just stated, can
you state your objection now?

kay. No response, so everybody
accepts the stipulation and the instruction
that was just given.

VI DEOGRAPHER:  Thank you. This is
the start of nedia | abel ed Nunber 1 of the
vi deo recorded deposition of Frank
WAt er house In Re: Highland Capital
Managenent, L.P., in the United States
Bankruptcy Court for the Northern District
of Texas, Dallas Division, Case Nunber
21-03000- Sd .

Thi s deposition is being held via
vi deo conference wth participants
appearing renotely due to COVID 19
restrictions on Tuesday, COctober 19th, 2021
at approximately 9:32 am M nane is
Scott Hatch, legal video specialist with
TSG Reporting, Inc. headquartered at 228
East 45th Street, New York, New York. The
court reporter is Susan Klinger in

association wth TSG Reporting.

TSG Reporting - Wrl dwi de 877-702-9580
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Counsel , pl ease introduce
your sel ves.

MR MORRI'S: John Mrris, Pachul ski
Stang Ziehl & Jones for the reorganized
H ghl and Capital Managenent, L.P., the
plaintiff in these actions.

M5. DANDENEAU:. Debor ah Dandeneau
from Baker McKenzie. My partner, Mchelle
Hartmann, is also in the roomwth ne,
representing Frank Wat erhouse individually.

M5. DElI TSCH PEREZ: Debor ah
Deitsch-Perez from Stinson, LLP,
representing Ji m Dondero, Nancy Dondero,
HCRA, and HCVE.

MR HORN:. Warren Horn with Heller,
Draper & Horn in New Ol eans representing
Dugaboy | nvest nent Trust.

MR. RUKAVI NA: Davor Rukavina with
Munsch Hardt Kopf & Harr in Dallas
representi ng NexPoi nt Advisors, LP and
Hi ghl and Capital Managenent Fund Advi sors,
L. P.

MR. AIGEN: M chael Aigen from

Stinson, and | represent the sane parties

TSG Reporting - Wrl dwi de 877-702-9580
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as Deborah Deitsch-Perez.

M5. NEWMAN:  This is Deborah Newmran
from Qui nn Emanuel. W represent the
litigation -- Marc Kirschner as the trustee
for the litigation SunTrust.

MR MORRIS: | think that is
ever ybody.

VI DEOGRAPHER:  Thank you. WII the
court reporter please swear in the wtness.

FRANK WATERHOUSE,

havi ng been first duly sworn, testified as

fol |l ows:
EXAM NATI ON
BY MR MORRI S:
Q Pl ease state your nanme for the
record.
A My nanme i s Frank Wt erhouse.
Q Good norning, M. Waterhouse. [|I'm

John Morris, as you know, from Pachul ski Stang
Zi ehl & Jones. You understand that nmy firm and
| represent Hi ghland Capital Managenent, L.P.;
is that right?

A Yes.

Q Ckay. And do you understand that

TSG Reporting - Wrl dwi de 877-702-9580
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we're here today for your deposition in your
I ndi vi dual capacity?

A Yes.

Q Did you review and -- did you
recei ve and review a subpoena that H ghl and

Capi tal Managenent, L.P., served upon you?

A Yes.

Q You have been deposed before; right?

A Yes.

Q How many tines have you been
deposed?

A About three or four tines.

Q Ckay. And | defended you in one

deposition; isn't that right?

A That is correct.

Q So the general ground rules for this
deposition are largely the sane as the
depositions you have given before. And that is
| wll ask you a series of questions, and it is
I nportant that you allow nme to finish ny
question before you begin your answer; is that
fair?

A Yes.

Q And it is inportant that | allow you

TSG Reporting - Wrl dwi de 877-702-9580
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to finish your answers before | begin a
question, but if |I fail to do that, wll you
| et me know?

A | can certainly do that.

Q Okay. Do you understand that this
deposition is being videotaped?

A Yes.

Q You understand that | nmay seek to

use portions of the videotape in a court of

| aw?

A | did not know that, until you just
said that.

Q Ckay. And you are aware of that now

before the deposition begins substantively; is

that right?
A Yes.
Q So unlike | think the other

depositions that you have given, this one is
bei ng given renotely. So that presents sone
uni que chal l enges, at |east as conpared to a
deposition that is taken in-person.

Fromtine to tine we're going to put
docunents up on the screen, M. Waterhouse.

And it is inportant that | give you the

Page 12
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opportunity to review any portion of the
docunent that you think you need in order to
fully and conpletely answer the question.

So | would ask you to let nme know if
there is a portion of a docunment that you need
to see in order to fully and conpletely answer
the question. Can you do that for nme?

A Yes.

M5. DANDENEAU. M. Morris, | would
just note that we do have hard copi es of
t he docunents that you sent, so if you can
just refer to the exhibit nunber as
reflected in the docunents that you sent,
M. Waterhouse will be able to | ook at the
hard copi es of those docunents.

MR MORRIS. | appreciate that,

and -- and I wll encourage himto do so.

There will be other docunents that we did

not send to you that we'll be using today

t hough.

Q Ckay. Wth that as background, if
there is anything that | ask you, sir, that you
don't understand, wll you let nme know?

A. Yes.

Page 13
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Okay. Are you currently enpl oyed?
Yes.

By whont

The Skyvi ew G oup.

When did you becone enpl oyed by the

Skyvi ew G oup?

A

Q

> O > O

| believe March 1st of 2021.

Do you have a title at Skyvi ew?

Yes.

VWhat is your title?

My title is chief financial officer.

Do you report to anybody in your

rol e as CFO?

M.

A
Q
of Skyvi ew?
A
Q
A

Q

| don't, no.

No. Is there a president or a CEO

Yes.
Who is that?
That is Scott ElIlington.

But you don't report to

Ellington; is that right?

A
Q

| don't think so.
Does Skyview G oup --
MS. DANDENEAU: Excuse ne, we --
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A l -- 1 -- 1 mght. | just -- |
don't recall.

Q Ckay. Does Skyview Group provide
any services to any entity directly or
indirectly owned or controlled by Ji m Dondero?

A Yes.

Q Can you nane -- is that pursuant to

witten contracts?

A Yes.

Q And do you know how many contracts
exi st?

A Approxi mately six or so.

Q And is the Skyview G oup nmade up of

I ndi vi dual s who were fornerly enpl oyees of
H ghl and Capital Managenent, L.P.?
A No.
Q Do you know how many -- how many --
how many enpl oyees does Skyvi ew have?
A Appr oxi matel y 35.
Q And can you tell ne how many of
those 35 are fornmer officers, directors, or
enpl oyees of Hi ghl and Capital Managenent, L.P.?
A | don't know the exact nunber.

Q Is it nore than 207

Page 15
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A Yes.

Q Is it nore than 307

A | don't know.

Q Can you tell ne what portion of
Skyvi ew -- Skyview s revenue is derived from

entities that are directly or indirectly owned
or controlled by JimDondero?

M5. DANDENEAU. M. Morris, | nean,
you called M. Waterhouse here individually
for purposes of his testinony in connection
with the noticed litigation. | have given
you sone | eeway to ask him sone background
I nformati on about Skyview G oup, but this
IS not a substitute for a deposition in
connection with any other pendi ng di sputes
that exist. And -- and we agreed to accept
t he subpoena on the basis of he -- this is
testinony that he is giving in connection
with the noticed litigation.

| really think that you are now
going a little bit far afield fromthe
pur pose of this deposition.

MR MORRIS: Ckay. It is -- 1'mnot

i ntending to use these -- the answers to

Page 16
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t hese questions for any purpose other than

this litigation. | think you understand

fully why I'm asking the questions, and |
just have a couple nore, if you wll bear

W th ne.

M5. DANDENEAU. Ckay.

M5. DElI TSCH PEREZ: Can we have an
agreenent that an objection by one is an
obj ection for any other party here?

MR MORRIS: Sure. | would -- |
woul d encourage that, sure.

V5. DElI TSCH PEREZ: Thank you.

MR MORRIS: It can't be sustained
or overruled nore than one tine, so...

Q M. WAt er house, can you answer ny
guestion, please.

M5. DANDENEAU. Do you want to
repeat it, M. Mrris, for his benefit?

MR MORRIS: Sure.

Q Can you -- can you tell ne the
approxi mate portion of Skyview s revenue that
Is derived fromentities that are directly or
I ndirectly owned or controlled by M. Dondero?

A | don't know t he exact numnber.
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Q Is it nore than 75 percent?

A Yes.

Q Is it nore than 90 percent?

A | don't know.

Q Okay. Can | refer to Hi ghl and

Capital Managenent, L.P., as Hi ghland?
A Yes.
Q Al right. And you previously

served as H ghland's CFQ, correct?

A Yes.

Q When did you join H ghland?

A | don't recall the exact date.

Q Can you tell nme what year?

A 2006.

Q When did you -- in what year did you
becone Hi ghl and's CFO?

A | don't recall the exact date.

Q "' m not asking you for the exact
date. I'masking you if you recall the year in

whi ch you were appoi nted CFO

A | don't recall the exact year.

Q Can you tell ne which years it is
possi bl e that you were appointed to CFO of
H ghl and?
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A 2011 or 2012.

Q Did you serve as H ghland's CFO on a
continuous basis fromin or around 2011 or 2012
until early 20217

A Yes.

Q During that entire tinme you reported

directly to Ji mDondero; correct?

A | -- 1 don't know.
Q Is there anybody el se you reported
to -- w thdrawn.

Did you report to M. Dondero for
sone portion of the tinme that you served as
CFO?

A Yes.

Q Is there a portion of tine that you
don't recall who you reported to?

A Yes.

Q What portion of tinme do you have in
your m nd when you can't recall who you
reported to?

A Fromthe 2011 to -- for
approximately a year or two.

Q Ckay. So is it fair to say that you
reported to M. Dondero in your capacity as CFO
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fromat |east 2014 until the time you |eft

H ghl and?
V5. DANDENEAU. (Objection to form
A | don't want to specul ate the exact
or what year that changed or -- so | would Iike

to stick with ny testinony.

Q Can you recall when you began
reporting to M. Dondero?

A | don't recall.

Q Can you -- can you give ne an
estimate of what year you think you m ght have

began reporting to M. Dondero?

A | will go back to ny prior
t esti nony.
Q Ckay. There is no -- you have no

ability to tell ne when you began reporting to
M. Donder o.

Do | have that right?

M5. DANDENEAU. (bjection to form

A | don't recall.

Q Ckay. Do you recall who you m ght
have reported to before you began reporting to
M. Dondero?

A Yes.
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Q Who m ght you have reported to in
your capacity as CFO before you started
reporting to M. Dondero?
A That woul d have been Patrick Boyce.
Q Are you aware that H ghland filed
for bankruptcy on Cctober 19th, 2019?

A Yes.

Q And we refer to that as the petition
date?

A Yes.

Q Okay. Do you hol d any professional

| i censes, sir?
A Yes.
Q Can you tell ne what professiona

| i censes you hol d?

A |"'ma certified public accountant.
Q Ckay. Anything el se?

A No.

Q Do you have any ot her professiona

| i censes or certificates?

A When you say "professional |icense,"”
that is not education?

Q Tell me -- sure. Anything other

than a driver's |icense.

Page 21
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Do you have any other |icense or
certificate or certification?

A Are you asking, like, where | went
to school and the --

Q | amnot. | amnot. | didn't say
education. | didn't ask about degrees.

Do you know what a license is?

A Vell, yeah, | nean, a license is
sonet hi ng you get after you receive a certain
| evel of proficiency.

Q Do you have any |icenses or
certifications other than your CPA?

M5. DANDENEAU: (bjection, form
| assune you nean professional

| i censes, M. Morris; correct?

Q Can you answer ny question, sir?

A M. Mrris, I'mthinking. |
don't -- | don't think I have any others.

Q Are you famliar with an entity

cal |l ed Hi ghl and Capital Managenent Fund

Advi sors?
A Yes.
Q Were you ever -- can we refer to

that entity as HCVFA?
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A Yes.

Q Were you ever enpl oyed by HCMFA?
A Not that | recall.

Q Were you ever -- did you ever hold

the title of an officer or director of HCVFA?
A. Yes.
Q What title did you hol d?

A Treasurer.

Q When did you becone the treasurer of
HCVFA?

A | don't recall.

Q Can you tell ne the year?

A | don't -- | don't know the year.

Q Can you approxinmate the year in

whi ch you becane the treasurer of HCVFA?
A | don't know.
Q Can you tell nme if it was before or

after 20167

A | don't recall.

Q Are you still the -- do you know if
you're still the treasurer of HCMFA today?

A Today, | amthe acting treasurer for
HCVFA.

Q Is there a distinction between
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treasurer and acting treasurer?

A | said "acting treasurer” as | am an
enpl oyee of Skyview, as you previously
stated -- or asked.

Q But you are the treasurer of HCMFA

t oday; correct?

A | am-- | amthe acting treasurer
f or HCVFA.

Q How di d you becone the treasurer of
HCMFA?

A Are you asking how | becane the

treasurer of HCMFA t oday?
Q How di d you becone appointed to

serve as the treasurer of HCMFA?

A Wll, in--in-- in what tine
capacity?

Q The first tine that you were
appoi nt ed.

A First tinme. | believe | was asked

to serve as treasurer for HCMFA the first tine.

Q By who? Who asked you to do that?
A | don't recall.
Q Is there anything that would refresh

your recollection as to who appointed you as
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the treasurer of CF -- HCWMFA for the first
time?
A | don't -- | nmean, there would be
sone docunents, sone |egal docunents. | don't

know where those are.

Q How many tinmes have you been
appoi nted the treasurer of HCVFA?

A | don't know.

Q Was it nore than once?

A | don't know.

Q Can you tell ne any period of tine
since 2016 that you did not hold the title of
treasurer of HCMFA?

V5. DANDENEAU:. (Objection to form

A | don't recall.

Q What are your duties and
responsibilities as the treasurer of HCMFA?

A My duties are to do the best job
that | can as the -- as an accountant and
fi nance guy.

Q What specific duties and
responsibilities do you have as the treasurer
of HCMFA?

A My duties are to do the best job
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that | can as the accounting and finance person
f or HCMFA.

Q As the accounting and finance person
for HCMFA, do you have any particul ar areas of
responsi bility?

A Yeah, it is to nanage the accounting
and finance function for HCMFA

Q Wul d that include -- do you have

responsibility for overseei ng HCMFA' s annual

audi t ?

A Can | pl ease el aborate on ny prior
question?

Q Of course. You -- you are giving
answers. |'m asking questions.

A Ckay. Yes, so the -- it -- like |

said, it is to nmanage the accounting finance

aspect, but | am as we discussed, the

treasurer. That is -- being treasurer is what
gives ne that -- that nanagenent function.
Q Does anybody report to you in your

capacity as treasurer of HCMFA?

A | don't believe so.
Q Does HCMFA have a chief financi al
of ficer?
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A | don't -- | don't know.
Q You don't know?
You're the treasurer of HCVFA but

you don't know if HCMFA has a chief financi al

of ficer.
Do | have that right?
A That's right.
Q (kay. Have you heard of a conpany

cal |l ed NexPoi nt Advi sors?

A Yes.

Q W will refer to that as NexPoint.
Ckay?

A Ckay.

Q Were you ever enpl oyed by NexPoi nt?

A | don't recall.

Q Did you ever hold any title with
respect to the entity known as NexPoi nt?

A Yes.

Q What titles have you held in

rel ati on to NexPoi nt?

A Treasurer. | think it was only
treasurer.
Q Can you tell ne the approxi nate year

you becane the treasurer of NexPoint?

Page 27
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A | don't know.

Q Are you still the treasurer of
NexPoi nt today?

A | amthe acting treasurer for
NexPoi nt .

Q When did your title change from
treasurer to acting treasurer?

A | don't know.

Q Did your duties and responsibilities
change at all when your title was changed from
treasurer to acting treasurer?

A | don't -- | don't believe so.

Q Wiy did --

A | still manage the finance and
accounting function for NexPoint.

Q Wiy did your title change from
treasurer to acting treasurer?

A | don't -- I'"'musing the term
"acting treasurer” as |I'ma Skyvi ew enpl oyee.
| don't -- | don't know -- again, | ama -- as

| am the Skyvi ew enpl oyee.

Q kay.
A And we -- we provide officer
servi ces.

Page 28
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Q And you serve as an officer of

HCMFA; correct?

A | think we went over that with ny
testinony. Yes, |I'mthe acting treasurer for
HCVFA.

Q And you are an officer of NexPoint;
correct?

A | think -- | amthe acting treasurer

f or NexPoi nt Advisors.

Q And -- and who appoi nted you acting
treasurer of NexPoint Advisors?

A | don't recall specifically.

Q Do you have any recollection of who
m ght have appoi nted you the treasurer of
NexPoi nt ?

A. | mean, it -- it -- 1 don't recall
exactly who it was.

Q VWho were the possibilities?

M5. DElI TSCH PEREZ: (bject to the

form
Q You can answer.
A Soneone in the | egal group for

NexPoi nt. The other officers as well.

Q Have you heard of a conpany call ed
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H ghl and Capital Managenent Services, Inc.?

A Yes.

Q W will refer to that as HCVS.
kay?

A. HCMVS.  Okay.

Q Were you ever enpl oyed by HCMS?

A No.

Q Have you ever held any titles in
relation to HCMF -- | apol ogi ze -- HCOMS?

A Yes.

Q What titles have you held in

relati on to HCOMS?

A Treasurer and acting treasurer.

Q When did you first becone treasurer
or acting treasurer of HCMS?

A | don't recall the exact dates.

Q Can you recall -- can you
approxi mate the year that you becane the

treasurer of HCMVB?

A | don't -- | don't know.

Q Are you still the treasurer of HCMS
t oday?

A | amthe acting treasurer for HCVS.

Q And are your duties and
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responsibilities as the acting treasurer for
HCMS and the acting treasurer for NexPoint the
sanme as your duties and responsibilities in
your role as the acting treasurer of HCVFA?

A More or | ess.

Q Have you ever heard of a conpany
cal l ed HCRE Partners, LLC?

A Yes.

Q And do you understand that that
entity is now known today as NexPoi nt Real
Estate Partners?

A | did not know that.

Q Al right. Can we refer to HCRE
Part ners as HCRE?

M5. DANDENEAU. (bjection to form

Did you nean NexPoint Real Estate
Partners, M. Morris?

MR MORRIS: No.

M5. DANDENEAU. (Oh.

MR MORRIS: He said he wasn't
famliar that it was succeeded by that
entity. So --

M5. DANDENEAU. Ckay.

MR MORRIS. -- let's go wth what
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the w tness knows.
Q You're famliar with an entity

call ed HCRE Partners, LLC correct?

A Yes.

Q Okay. So that is the entity that we
will refer to as HCRE. If you're aware of any
successor, that is great. |If not, let's just

define it as such.

Have you ever been enpl oyed by HCRE
or any entity that you know to have succeeded
HCRE?

A No.

Q Did you ever serve as an officer or
di rector of HCRE or any successor?

A Not that | recall.

Q kay. Can we refer to NexPoint and
HCMFA as the advisors?

A Yes.

Q In general, the advisors provided
I nvest nent advi sory services to certain retai
funds; correct?

A Yes.

Q And we wll refer to the retail

funds that are served by the advisors
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collectively as the retail funds; is that okay?
A Ckay.
Q Each of the retail funds is governed
by a board; correct?
A Yes.
Q And do you know t he peopl e who serve
on the boards of the retail funds?
V5. DANDENEAU:. (bjection to form
A | don't know all of them
Q Do you know whet her the sane peopl e
serve on the board of each of the retail funds
as we've defined that ternf
A Which -- so when you say "retai
funds" -- again, | want to be -- what retail
funds are you referring to, because there are
-- there are several distinctions?
What retail funds are you using when
you refer to then?
Q That is why -- that is why | tried
to define the terns. So let ne do it again.
Retail funds for the purposes of
this deposition nmeans any retail fund to which
ei ther of the advisors provides advisory

services. Ckay?
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A Ckay.
Q Ckay. So do you know whet her the

sane people serve on the board of each of the
retail funds?

A | don't know.

Q Were you ever enployed by any of the

retail funds?

A No.
Q No?
A No.
Q Ckay. Do you have any title with

respect to any of the retail funds?
A Yes.
Q What titles do you hold --
W t hdr awn.

Do you have the sane titles with
respect to all of the retail funds or do
they -- or just sonething el se?

M5. DANDENEAU. (bjection to form

Q W t hdr awn.

Do you have the sane title wth

respect to each of the retail funds?
A No.

Q Tell me which title you have with
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respect to each retail fund.
Actually, let's do it a different
way. | w thdraw the question.
Can you give ne one title you have

inrelation to any retail fund?

A Yes.

Q What title -- what title can you
give ne?

A Princi pal executive officer.

Q Do you serve as principal executive

officer for each of the retail funds?

A No.

Q Can you identify for ne the retai
funds in which you serve as the princi pal
executive officer?

A Yes. Hi ghland Funds 1, H ghl and
Funds 2, Highland |Incone Fund, Hi ghland G obal
Al'l ocati on Fund.

Q |"msorry, you said "Qd obal
Al'l ocation Fund"?

A Yes.

VI DEOGRAPHER:  Excuse ne,
M. Mrris. This is the videographer. |'m

concerned about the lighting in the
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W t ness' canera.
Do you want to go off the record and
make sone adj ustnments?
MR MORRIS: Sure, but just for this
purpose. | don't want to take a break. W
just started.
M5. DANDENEAU:. Yeah, that is fine.
That is fine. W're going to put you on
mut e.
MR MORRIS: Al right.
M5. DANDENEAU: 1'mgoing to try to
open up sone of the shades.
VI DEOGRAPHER: W' re going off the
record at 10:08 a. m
(Recess taken 10:08 a.m to 10:11 a.m)
VI DEOGRAPHER: W are back on the
record at 10:11 a. m
Q M. Waterhouse, when did you becone
t he principal executive officer of the four
retail funds that you just identified?
A | don't recall.
Q Do you recall the approxi mate year
t hat you becane the principal executive officer

of the four funds?
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A 2021.
Q Did you ever hold any title with
respect to any of the four funds you have j ust

i dentified other than principal executive

of ficer?
A | don't recall.
Q Is it possible that you held a

position or atitle wwth the four funds you
just identified prior to 20217

A Yes.

Q But you don't recall if you did or
not; do | have that right?

A No. You -- | thought you asked, did
| hold other titles.

Q Did you hold any title at the four
retail funds for which you now serve as

princi pal executive officer at any tinme prior

to 20217
A Yes.
Q What titles did you hol d?
A | don't recall all the titles.
Q Do you recall any of the titles?
A Yes.
Q What titles do you recall holding at
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those four retail funds before 20217
A Princi pal executive officer.
Q Were you the principal executive

officer of the four retail funds that you have

i dentified?

A Sorry, could you repeat the
gquestion?

Q Were you the principal executive

officer for each of the four retail funds that
you have identified?
A Yes.
Q When did you becone the principal
executive -- w thdrawn.
Can you give ne the approxi nate year
t hat you becane the principal executive officer

for each of the four retail funds you've

I denti fied?
A. | don't recall.
Q What are your duties and

responsibilities as the principal executive
officer of these four retail funds?

A It is to nmanage the finance and
accounting positions.

Q So at the sane tine you serve as the

Page 38
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treasurer of the advisors, you al so serve as
the principal executive officer of these four
retail funds; correct?

A Yes.

Q Did you ever hold any title wth
respect to any other retail fund?

A Not that | recall.

Q During the period that you served as
Hi ghl and's CFO fromtine to tinme H ghland
| oaned noney to certain of its officers and
enpl oyees; correct?

A Yes.

Q During the period that you served as
H ghland's CFO, fromtine to tinme Hi ghland
| oaned noney to certain --

A Let ne -- let nme retract that,
sorry, that -- you asked during the tine |I was
CFQO, Highland | oaned noneys to enpl oyees. |
don't -- | don't recall that during ny tenure
of CFO

Q You have no recollection during the
time that you were the CFO of Highland of
H ghl and ever | oaning any noney to any officer

or director of Hi ghland?
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A | don't recall during ny tenure of
Hi ghl and or ny -- as CFO of Hi ghland -- yeah,

I f there are any | oans as CFO of Hi ghl and.

Q "' mjust tal king about officers and
enpl oyees right now. You have no recollection
of Highland ever making a loan to any of its
of ficers or enployees during the tine that you
served as CFO. Do | have that right?

M5. DANDENEAU. (bjection to form

A So | thought you were saying

of ficers and enpl oyees as CFO right, so there

were -- | nean, okay, yes.
Q | would ask you to listen carefully
to ny question. If I -- if I"'mnot clear, et

me know, but I'mreally trying to be as clear
as | can.

A I"'mlistening as carefully as | can,
and you are asking very specific questions in a
tinmeline. And I'mtrying to answer your
questions as specifically as | can, and |
apologize if -- if I'mgoing back. | am-- you
are asking very specific questions. Thank you.

Q During the period that you served as

H ghland's CFO, fromtinme to tine H ghland
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| oaned noney to certain corporate affili ates;

correct?
V5. DANDENEAU. (Objection to form
A VWhat are corporate affiliates?
Q How about the ones that are in

H ghl and' s audited financial statenents under
the section entitled Loans to Affiliates. Wy
don't we start wth those. Do you have any
under st andi ng of what the phrase "affiliates"
means?
M5. DANDENEAU. (bjection to form

A | understand what affiliates are,
yet affiliates can have different neanings in
di fferent contexts, so...

Q Wiy don't you -- why don't you tell
me what your understanding of the term
"affiliate" is in relation to H ghland Capital

Managenent, L.P.

A Is that a -- it depends on the
cont ext .

Q How about the context of naking
| oans?

M5. DANDENEAU. (bjection to form

A | didn't make the determ nation of
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who an affiliate was or is at the tine those --
| didn't -- that wasn't ny job to nake a
determ nation of who an affiliate is.

Q Al right. So as the CFO of
H ghl and, do you have any ability right nowto
tell me which conpanies that were directly or
I ndirectly owned and/or controlled by
M. Dondero in whole or in part received | oans
from H ghl and Capital Managenent, L.P.?

V5. DANDENEAU:. (Objection to form
M5. DElI TSCH PEREZ: (bjection, form

A Yes.

Q Ckay. ldentify every entity that
you can think of that was directly or
I ndirectly owned and/or controlled by
M. Dondero in whole or in part that received a
| oan from Hi ghl and Capital Managenent, L.P.

MR. RUKAVI NA:  (bj ection, |egal
concl usi on.

A NexPoi nt Advi sors, Hi ghland Capit al
Managenent Fund Advi sors, HCM Servi ces,
Dugaboy. Sorry, | don't think -- Dugaboy
doesn't fit that definition. You said owned

and control | ed. | don't think that that

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 43 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

Page 43
WATERHOUSE - 10-19-21

definition --

Q | said owned and/or controll ed.

A | don't -- again, I'mnot -- |'m not
the I egal expert. | don't think it controls --
he control s Dugaboy, so again, |I'mnot the

| egal person.

Q "' m not asking you for a | egal
conclusion, sir. |'masking you for your
know edge, okay, as the CFO -- the fornmer CFO
of Hi ghland Capital Mnagenent, other than
NexPoi nt, HCMFA, and HCVF -- HCMS, can you
t hi nk of any other entities that were owned
and/or controlled directly or indirectly in
whol e or in part by Jim Dondero who received a
| oan from Hi ghl and Capital Managenent, L.P.?

M5. DANDENEAU. (bjection to form

A HCRE.

Q Any ot hers?

A That is -- that is all I can think
of .

Q And you're aware that fromtine to

time while you were the CFO Highland | oaned
noney to Ji m Dondero; correct?

A. Yes.
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Q Okay. Can we refer to the four
entities that you just naned and M. Dondero as
the affiliates?

A So that woul d be Ji m Donder o,
NexPoi nt Advi sors, Highland Capital Managenent
Fund Advi sors, and HCRE.

Q And HCMS?

A And HCWVS, okay.

Q And can we refer to the | oans that
were given to each of those affiliates as the
affiliate | oans?

A Yes.

Q And is it fair to say that each of
the affiliates were the borrowers under the
affiliate | oans as we're defining the ternf

MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A The borrowers are whoever were on
the notes. | don't -- | don't know. [|'m not

the | egal person.

Q But you --
A | don't know.
Q You do know, as Highland' s forner

CFO, that each of the affiliates that you have
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I dentified tendered notes to Hi ghland; correct?
MR. RUKAVI NA:  Hey, John, wll you
just give nme a running objection to | egal
conclusion to HCM - -
MR MORRIS: No. No, if you want to
obj ect --
MR. RUKAVINA: | wll object every
time. bject to |egal conclusion.
MR MORRIS: That is fine.
A Sorry, can you repeat the question?
Q Are you aware that each of the --
that each of the affiliates, as we have defi ned
the term gave to H ghland a prom ssory note in
exchange for the | oans?
MR. RUKAVI NA: (bjection to the

extent that calls for a | egal conclusion.

A | don't.
Q No, you don't know that?
A No, they didn't -- you said they

exchanged a prom ssory note for a loan. |
don't -- | don't understand that question, so |
sai d no.

Q At the tinme of the bankruptcy

filing, did H ghland have in its possession
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prom ssory notes that were signed by each of
the affiliates?

A Yes.

Q To the best of your know edge,
during the tine that you served as Hi ghland' s
CFO, did H ghland disclose to its outside
auditors all of the loans that were nmade to
affiliates?

MR. RUKAVI NA: (bjection, that calls
for a |l egal conclusion.

M5. DEI TSCH PEREZ: | also coul dn't
hear you, John, because there was sone
garbling on -- on the -- on the call.

MR MORRIS: Folks, |I've got to tell
you this is not going well, and |I'm
reserving ny right --

M5. DANDENEAU: John, it was | ust
the end of that question. It was just the
end of that question. | couldn't hear it
either. Sorry, if you could repeat it,
pl ease.

MR MORRIS: That is less than an
hour into this, but folks are trying to run

out the clock, and so I'mjust going to

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 47 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

WATERHOUSE - 10-19-21

state that now.

V5. DANDENEAU:. You know, and,

M. Mrris, | really object to that. |

mean - -

MR MORRIS: Ckay.

M5. DANDENEAU. -- M. Witerhouse
just told you he's trying to listen to your
guestions and answer them carefully, and
you have no basis for saying that.

MR MORRIS: (kay.

M5. DANDENEAU. This does not --
this is not an experienced witness, so he's
trying to do the best he can.

Q M. WAterhouse, during the tinme that
you served as Highland's CFO did Hi ghl and
disclose to its outside auditors all of the
| oans that it nmade to each of the affiliates
that you have identified?

MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A Yes.

Q To the best of your know edge, while
you were Highland's CFO were all of the

affiliate | oans described in Hi ghland' s audited

Page 47
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financial statenents?
MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A When an audit was perforned, any
| oans that were made by Highland to the
affiliates were disclosed to auditors.

Q Are you aware of any | oan that was
made to any affiliate that was not disclosed to
the auditors?

A "' m not awar e.

Q To the best of your know edge, did
each of the affiliates who were --

(i naudi ble) -- loaned from H ghl and execute a
prom ssory note in connection with that |oan?
MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A Sorry, you -- halfway through the

guestion it got nuffl ed.
Can you repeat that again?

Q To the best of your know edge, did
every affiliate execute a prom ssory note in
connection with each loan that it obtained from
Hi ghl and?

MR. RUKAVI NA: (bj ection, |egal
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concl usi on.

A Yes.

Q You are not aware of any | oan that
any affiliate ever obtained from Hi ghl and where
the affiliate did not give a promssory note in
return; is that fair?

A Yes, |'mnot aware.

Q And to the best of your know edge,
did Hghland loan to each affiliate an anount
of noney equal to the principal anount of each
prom ssory note?

MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A Yes.

Q During the tine that you served as

CFO, did H ghland ever | oan noney to

Mar k Ckada?
A | -- 1 don't recall.
Q Did you ever see any prom ssory

notes executed by Mark Ckada?

A | don't recall.

Q Do you know i f Hi ghland ever forgave
any loan that it ever nade to M. kada?

A | don't recall.
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Q Do you recall if M. Okada paid back
all principal and interest due and ow ng under
any | oan he obtained from Hi ghl and?

M5. DEI TSCH PEREZ: (bjection to

form

M5. DANDENEAU. (bjection to form
A | don't recall.
Q Do you recall whether -- during your

time as CFO, whether Hi ghl and ever | oaned noney
to Ji m Donder 0?

A Yes.

Q To the best of your know edge, did
M. Dondero sign and deliver to Hi ghland a
prom ssory note in connection with each | oan
t hat he obtained from H ghl and?

A If you are referring to the
prom ssory notes that, you know, part of
H ghl and's records, yes.

Q Ckay. You're not aware of any | oan
that M. Dondero took from Hi ghland that wasn't
backed up by -- by a promssory note with a
face -- with a principal anount equal to the
anount of the |oan; correct?

A Am |l aware that Ji m Dondero took a
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| oan?

Q Wthout giving a -- let ne ask a
better question. |I'msorry, M. Witerhouse.

Are you aware of any | oan that

M. Dondero obtained from H ghl and where he
didn't give a promssory note in return?

A "' m not awar e.

Q During the tinme that you served as
Hi ghl and's CFO did H ghland ever forgive any
| oans, in whole or in part, that it nade to
M . Dondero?

A Not that |'m aware.

Q At the tine that you served as
H ghl and's CFO, did H ghland ever forgive any
| oan, in whole or in part, that it nade to any
affiliate as we've defined the termtoday?

A Not that |'m aware.

Q During the tinme that you served as
H ghl and's CFO, did H ghland ever forgive, in
whole or in part, any loan that it ever nmade to
any officer or enployee?

A Hi ghl and forgave | oans to officers
and enpl oyees. It may not have been at the

time when ny title was CFO
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Q kay. And so | appreciate the
di stinction.

Is it fair to say that, to the best
of your know edge, Hi ghland did not forgive a
|l oan that it made to an officer or enpl oyee
after 20137

V5. DANDENEAU:. (Objection to form

A | don't recall.

Q To the best of your know edge, did
Hi ghl and di sclose to its auditors every
I nstance where it forgave, in whole or in part,
a loan that it had nade to one of its officers
or enpl oyees?

A No.

Q Can you think of -- can you -- can
you identify any |loan to an officer or enployee
that was forgiven by Hi ghland, in whole or in
part, that was not disclosed to Hi ghland' s
out si de auditors?

A Look, | don't recall all of the
| oans and the | oan forgiveness. | just know as
part of the audit process there is a
materiality concept.

So if there were | oans to enpl oyees
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that were of -- you know, that were deened
I mmaterial, those itens may not have been
di scl osed by the teamto the auditors.

Q | appreciate that.

Do you have an understanding as to
what the level of materiality was?

A | don't recall.

Q As the CFO of Hi ghland, to the best
of your know edge, did H ghland disclose to its
outside auditors every |oan that was forgiven,
in whole or in part, that was material as that
termwas defined by the outside auditors?

A Yes.

Q And do you recall where -- do you
recall where the definition of materiality can
be found for -- for this particular purpose?

M5. DANDENEAU. (bjection to form

A No. You -- | don't determ ne
materiality.

Q Ckay. |'mjust asking you if you
can help nme understand where it is, but | think
we will find it in a few m nutes.

You are aware that Hi ghland has

commenced | awsui ts agai nst each of the
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affiliates, as w've defined the term to

col l ect under certain prom ssory notes; is that

right?
A Yes.
Q And are you famliar wth the notes
that are issue -- at issue in the |lawsuits?
V5. DANDENEAU:. (Objection to form
A Generally famliar.
Q Can we refer to the |lawsuits that

H ghl and has commenced against the affiliates
collectively as the | awsuits?

A Yes. And, again, the affiliates are
NexPoi nt, HCVFA, HCMS, and HCRE.

Q And M. Dondero?

A kay. See, that is a new -- and now
M. Dondero is included in your affiliate
definition.

Q | just --

A | thought affiliates -- | thought
affiliates were just the four prior entities,
so | just want to be clear.

Q | appreciate that. So let's --
| et's keep them separate and let's refer to the

four corporate entities as the affiliates, and
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M. Dondero we will call M. Dondero. Ckay?

A Ckay. Thank you. As you can see,
M. Mrris, thereis alot of entities -- a |ot
here. | just want to be clear.

Q Okay. Now, the affiliates of

M. Dondero signed prom ssory notes that are
not subject to the lawsuit.
Do you understand that?

M5. DANDENEAU. (bjection to form

A The affiliates and M. Dondero
signed --
Q You know what? | will skipit.

That is okay. Ckay.
Fromtine to tine while you were
H ghl and's CFO, paynents were applied agai nst
principal and interests that were due under the
notes that were tendered by the affiliates and
M. Dondero; correct?
MR. RUKAVI NA: (bjection to the
extent that calls for a |l egal conclusion.
A Yes.
Q Did Hi ghland have a process where --
wher eby paynents woul d be applied agai nst

principal and interest against the notes that
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were given by the affiliates and M. Dondero?

A Yes.

Q Can you descri be the process for ne?

A The process, paynent should be
applied as laid out in the -- in the promssory
not e.

Q Fromtinme to tinme were paynents nmade

that were not required under the prom ssory

not es?
V5. DANDENEAU:. (Objection to form
A Yes.
Q Who was responsi ble for deciding

when and how nuch the paynents woul d be nade
Wi th respect to each of the notes that were
I ssued by the affiliates and M. Dondero?
A Who was responsible for deciding how

much was paid prior to the due date?

Q Yes.
A | don't know.
Q Did you approve of each paynent that

was nade agai nst principal and interest on the
notes that were given by the affiliates and
M . Dondero?

M5. DANDENEAU. (bjection to form
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A Did | approve the paynents? |
approve -- | approve -- if there was cash -- if

there was cash being repaid on a note paynent,
yes, | approved in the general sense of being
made aware of the paynent and the anount.

Q And are you the person who
aut hori zed Hi ghl and' s enpl oyees to effectuate
t hose paynents?

A Yes.

Q When you gave the instruction to
ef fectuate the paynent, did you obtain

M. Dondero's prior approval ?

A | nmean, it -- | mean, it -- it
depends.
Q Can you think of any instance where

you directed Hi ghl and's enpl oyees to nmake a
paynment of principal or interest against any
note that was tendered by an affiliate or
M. Dondero that M. Dondero did not approve of
I n advance?

A | can't recall specifically.

Q Can you identify -- wthdrawn.

Did M. Dondero ever tell you that a

paynent that was nmade agai nst principal and
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I nt erest due under one of the notes that was
tendered by an affiliate or hinself should not

have been made?

A Yes.
Q Can you identify the paynent for ne?
A It would be for -- for NexPoint
Advi sors.
Q kay. And when did M. Dondero tell

you that a paynent that you had initiated on
behal f of NexPoi nt shoul d not have been nade?
A | wasn't initiating paynent. [t was
in the context of the -- | think you used this
term "the advisors," so NexPoint Advisors and
H ghl and Capital Managenent Fund Advi sors had
overpaid on certain agreenents with H ghl and
Capi tal Managenent, L.P. And as a part of that
process, the advisors -- what | was told at the
tinme were in talks and negoti ations and
di scussions with Hi ghland Capital Mnagenent,
L.P., on offsets in relation to those
over payment s.
Q When did this conversation take
pl ace?

M5. DANDENEAU. (bjection to form

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 59 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

Page 59
WATERHOUSE - 10-19-21

A | don't recall specifically.

Q Do you recall what year it was?

A Yes.

Q What year did the conversation with

M. Dondero take place that you just described?

A 2020.

Q Okay. Do you renenber if it was
Decenber 20207

A [t -- it -- | don't -- | don't
recall what nonth specifically, but it would
have been Novenber or Decenber.

Q And we're tal king here about a
paynent of principal and/or interest that was
due -- w thdrawn.

We're tal king here about a paynent
of principal and interest that was applied
agai nst NexPoint's note; correct?

V5. DANDENEAU:. (Objection to form

A | don't recall what that paynent
consi sted of.

Q Is it possible that the paynent you
have in mnd related to the shared services
agr eenent ?

M5. DANDENEAU. (bjection to form
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A No.

Q Are you certain that the paynent --
that the paynent that you have in mnd rel ated
to the prom ssory note that NexPoint issued in
favor of Hi ghl and?

M5. DANDENEAU. (bjection to form

A Yes.

Q kay. OQher than that one paynent,
can you identify any other instance where
M. Dondero told you that a paynent shoul d not
have been applied against principal and
I nterest under any prom ssory note tendered by
any affiliate or M. Dondero?

V5. DANDENEAU:. (Objection to form
M5. DElI TSCH PEREZ: (bjection to

form
A Not that | recall.
Q Thank you very nuch.

Do you know i f M. Dondero approved
i n advance of each |oan nmade to each affiliate
and hinself during the tine that you were the
CFO?

M5. DElI TSCH PEREZ: (bject to the

form
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A Yes, generally.
Q Can you identify any | oan that was
ever made to an affiliate or to M. Dondero

that M. Dondero did not approve of in advance?

A O her than the ones that are in
di spute, |I'mnot aware.
Q Do you believe that M. Dondero did

not approve of each of the |oans that are in

di spute in advance of the tine that the | oan

was nmade?
M5. DANDENEAU. (bjection to form
A G ven what is in the dispute, you
know, and -- and -- and the way things mght --
yeah, | nean...
Q | am not asking about the dispute,

and it was probably ny mstake to foll ow you
t here.
Were you aware of every | oan nade by

H ghl and to each of its affiliates and
M. Dondero while you were the CFO at the tine
each | oan was nmade?

A Was | aware of every |oan, yes.

Q kay. And if you put yourself back

in time, do you recall that any of the | oans

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 62 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

Page 62
WATERHOUSE - 10-19-21

that were nmade to one of the affiliates or
M. Dondero during the tinme that you were the
CFO was made wi thout M. Dondero's prior
knowl edge and approval ?

A Not that | recall.

Q Thank you. |In fact, do you -- as
the CFO, would you have all owed Highland to
| oan noney to an affiliate or to M. Dondero
wi t hout obtaining M. Dondero's prior approval ?

V5. DANDENEAU:. (Objection to form

A | can't -- there was so many tines
over the years, | can't speak for every single
one, but generally, yes, | -- | spoke to him

Q You -- you never -- you never --
wthdrawmn. | will just take that.

Can you recall any paynent that was

ever nmade agai nst principal and interest on a
note that was issued in favor of Hi ghland by an
affiliate or M. Dondero that you personally
did not know about in advance?

A There are so many through the years,
| don't -- | don't -- | don't recall every
si ngl e one.

Q Ckay. Can you identify any paynent
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t hat was made agai nst principal and interest on
any note tendered by any affiliate or

M. Dondero that you didn't know about in

advance?
A. | don't recall.
Q QG her than M. Dondero -- w thdrawn.

Di d anybody at Hi ghl and have the
authority to nake a paynent agai nst principal
and interest due under a |loan given to the
affiliates and M. Dondero w thout your
knowl edge and approval ?

M5. DANDENEAU. (bjection to form

A Sorry, there was -- to nake a
paynent on an affiliate | oan, what you are
saying would it require ny know edge and
approval , yes.

Q Ckay. | appreciate that. Thank
you.

Did anybody at Hi ghl and have the
authority, to the best of your know edge, to
effectuate a loan to an affiliate w thout
M. Dondero's prior know edge and approval ?

M5. DANDENEAU. (bjection to form

A | can't speak for all, but
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general ly, yes.

Q Did you personally communicate wth
M. Dondero to |let himknow each tine a paynent
of principal or interest was bei ng nade agai nst
any note that was tendered by an affiliate or
M. Dondero to Hi ghland?

A | don't -- are you saying, did | |et

M. Dondero know if a paynent was nmade on any

affiliate or loan to M. Dondero? | nmean,
not -- not every -- no.
Q Let ne ask it this way: D d you

have a practice of informng M. Dondero when
paynments were nmade agai nst principal and

I nterest on any note that was tendered by an
affiliate or M. Dondero?

M5. DElI TSCH PEREZ: (bjection to

form
V5. DANDENEAU:. (Objection to form
A No, | did not.
Q Did M. Dondero ever tell you that a

paynent of principal or interest had been nmade
against a note that was tendered by an
affiliate or hinself that he had been unaware

of ?
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A Not that | recall.
Q Are you aware that M. Dondero and
the affiliates -- w thdrawn.

Are you aware that M. Dondero
NexPoi nt, HCRE, and HCMS all contend that they
do not have to pay on any of the notes they
| ssued because they are subject to an oral
agreenent between M. Dondero and Nancy
Dondero, in her capacity as the trustee of the
Dugaboy | nvestnent Trust?

M5. DANDENEAU. (bjection to form

A | didn't -- | didn't -- | didn't
know that it was all notes.

Q kay. Are you -- did you ever |earn
that there was an oral agreenent between Jim
Donder o and Nancy Dondero pertaining to any
notes issued by any affiliate or M. Dondero?

MS. DElI TSCH PEREZ: (Object to the

form
A Yes.
Q Do you have any understanding as to

the ternms of that agreenent?
A Yes.

Q What is your understanding of the
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terms of the agreenent?

A That there were certain mlestones
that had to be reached.

Q Do you have any understandi ng of the
terns of the agreenent between M. Dondero and
Nancy Dondero concerning any of the notes
| ssued by the affiliates or M. Dondero other
than that there have to be m | estones reached?

M5. DElI TSCH PEREZ: (bject to the
form

A There are mlestones, | found out
yesterday, or there was sone --

MB. DANDENEAU: Ckay. |'mjust
going to object to the extent that you

| earned anything in conversations wth

counsel, please don't reveal -- that is

privileged, and don't reveal any privileged
communi cati ons.
THE W TNESS: Ckay.

A So |'"'mnot aware of anything el se.

Q Do you know what the m | estones
wer e?

M5. DANDENEAU. (bjection to form

A | don't.
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Q Do you know anyt hi ng about -- do you

know what prom ssory notes the agreenent

covered?
A | don't.
Q Do you know if -- if Jimand Nancy

Dondero entered into one agreenent or nore than
one agreenent ?

MS. DElI TSCH PEREZ: (Object to the

form

A | don't know.

Q Do you know if the agreenent is in
writing?

A | don't know.

Q How did you | earn of the existence

of the agreenent?

M5. DANDENEAU. (bjection to form

Again --

A | don't -- | don't recall who told
nme.

Q You have no recollection of who told

you about this agreenent between Ji mand Nancy
Donder 0?
M5. DElI TSCH PEREZ: (bject to the

form
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A | don't recall.
Q Do you recall how you | earned of the

agreenent ?
WAs it in a neeting? Was it in a

phone call? Was it in an email ?

A | don't recall.

Q Do you recall when you | earned of
t he agreenent?

A Not specifically.

Q Do you recall what year you | earned

of the agreenent?

A In -- look, | nmean, there are so
many notes. | may be getting -- | believe it
was 2020.

Q Al right. 1'mnot asking about
notes, sir. |'m asking about the agreenent

that you testified you knew about between Jim
and Don- -- Nancy Dondero. kay.
Do you understand ny question now?
Should | ask ny question agai n?
A Yeah, sure. Go ahead.
Q ' mgoing to use the word
"agreenent” to refer to the agreenent that

M. Dondero and Nancy Dondero entered into
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where you understood that certain m | estones
had to be reached. Ckay?

A Uh- huh.

V5. DANDENEAU:. (bj ecti on.

M5. DEI TSCH PEREZ: (bject to the
form

MR. MORRIS: Just defining a term
what is the objection.

M5. DElI TSCH PEREZ: The objection --

MR MORRIS: | will nove on. | wll
move on.

V5. DElI TSCH PEREZ: John --

Q Sir, are you okay wth that
definition of agreenent?

A kay.

Q Ckay. So you don't recall who --
who i nfornmed you of the existence of the
agreenent; is that right?

A | don't recall.

Q You don't recall who told you the
terns of the agreenent.

Do | have that right?

A Correct.

Q And you don't recall if you |l earned

Page 69
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about the agreenent in a neeting, through an
emai |, or through a phone call.
Do | have that right?

A | don't recall.

Q Can you tell me when you | earned of
t he agreenent?

A | don't -- | don't -- | don't
remenber specifically.

Q Can you tell ne if you | earned of

t he agreenent before or after the petition

dat e?

A It would have been -- it would have
been after.

Q Can you tell ne if you | earned of

t he agreenent before or after January 9th,
20207

A It would have been after.

Q Can you tell ne if you | earned of
t he agreenent before or after you left Hi ghland
Capital Managenent in February of 20217

A | don't -- | don't -- | don't know.

Q It is possible that you | earned of
It while you were a Hi ghl and enpl oyee.

Do | have that right?

Page 70
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A | don't renmenber the -- | nmean, it
was sonetinme in 2021. | don't renenber when.

Q All right. So to the best of your
recollection, it was in 2021 but you don't
recall if it was before or after you ceased to
be a H ghl and enpl oyee.

Do | have that right?

A Yeah, | nean, it was -- it was

likely after | was -- after | left H ghland

because, if | put nyself back into the | ast

days of -- of 2021, it was -- you know, the
communi cations wwth M. Dondero were -- were --
were -- there weren't as many communi cations

because of the circunstances.

Q And so based on that you believe
that it is nost likely that you |learned of this
agreenent sonetine after you |eft Highland

enpl oynent ?

A | wouldn't use the term "nost
likely." | don't recall specifically. | don't
recal | .

Q Do you recall ever telling Jim Seery

about this agreenent?

A No, | don't -- | didn't tel
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Ji m Seery.

Q Did you tell anybody at DSI about
this agreenent?

A No.

Q Did you tell any of Hi ghland's
| ndependent directors about this agreenent?

A No.

Q Did you tell anybody at Pachul ski
Stang Ziehl & Jones about this agreenent?

A No.

Q Did you tell any enpl oyee of
H ghl and about this agreenent?

A No.

MS5. DANDENEAU: M. Morris, it has
been an hour and a half. 1Is this a good
time for a break?

MR MORRIS: Sure.

Q M. Waterhouse, | will just rem nd
you that during the break please don't speak
wi th anybody about the deposition, the
substance of your testinony or anything else
concerning the deposition. kay?

A Yes.

MR MRRIS: So it is 11:02. W're

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 73 of 397

© 00 N oo o b~ w Nk

N N N NN RBP RPR R R R R R R R
N W N P O © 0 N O O N~ W N B O

25

Page 73
WATERHOUSE - 10-19-21

at 11:02 your tine. Let's cone back, |
guess, at 15 -- at 11:15 your tine.
VI DEOGRAPHER:  We're going off the
record at 11:02 a. m
(Recess taken 11:02 a.m to 11:20 a.m)
VI DEOGRAPHER: W are back on the
record at 11:20 a. m
Q M. Waterhouse, did you speak with
anybody during the break about this deposition?
A No.
M5. DANDENEAU. O her than -- other
t han his counsel .
Q Did you speak to your counsel about

t he substance of your deposition today?

A No, | didn't bring it up.
Q | didn't ask you if you brought it
up. | asked you if you had any conversation

Wi th your |awyer about the substance of your
deposi tion.
V5. DANDENEAU. Yes, he did.
Q Can you tell nme what the -- you
di scussed?
M5. DANDENEAU. No, | object to

that. He's not going to answer. That is a
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privil eged conversati on.

MR MORRIS: So | just want to nake
sure that | understand. During the break
you spoke with your client about the
substance of this deposition; is that
right?

M5. DANDENEAU:  Yes, John.

MR MORRIS: And you refuse -- you
refuse to let your client tell ne what was
di scussed; is that right?

M5. DANDENEAU. That's correct.

MR. MORRI'S: You know, | had given
the instruction prior to the break not to
speak with counsel. | would have
appreciated --

M5. DANDENEAU. No, you didn't --
actually, that is not true, M. Morris.
You said not to speak with anyone. W
never have interpreted that to nean
conversations with counsel. That's never
been -- | have never, ever heard that
I nstruction.

MR MORRIS: Ckay. We wll -- we

wll -- we will deal with it when and i f we
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have to.

Q M. Waterhouse, after | earning about
the agreenent, did you ask anybody if the
agreenent was reflected in a witing?

V5. DANDENEAU:. (Objection to form
A No.

Q Did you ask anybody if the terns of
t he agreenent were nenorialized anywhere?

M5. DANDENEAU. (bjection to form

MR MORRIS: Wuat is the --

A No.

M5. DANDENEAU. Wl |, because you
keep tal king about this agreenent and | --
| -- 1 think, M. Mrris, that is really
not clear what you nean by "the agreenent.”
And maybe you can just go back and restate
what that is.

MR MORRIS: Ckay. Your client has
agreed with ne twice on the definition, but
| will try one nore tine.

Q M. Waterhouse, do you understand
that when | use the term"agreenent,” |'m

referring to the agreenent between Ji mand

Nancy Dondero concerning certain prom ssory
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notes where you | earned that one of the terns

of the agreenent was m | estones reached?

A kay.
Q And did you understand that that was
the -- the agreenent that we were referring to

every time we used the word "agreenent” in this
deposition?

A | don't know anything about this
agreenent. So, look, | do -- it -- | don't
know whet her --

Q Let's -- let's try this again.

A Yeah. Look, | don't know what this
agreenent rel ates.

MS. DElI TSCH PEREZ: John, John --

Q Let ne try --

M5. DElI TSCH PEREZ: John, please |et
the witness finish.

MR. MORRIS: Please stop. Please
stop. Please stop talking.

MS. DElI TSCH PEREZ: No, you stop.
Let the witness --

MR. MORRIS: Stop tal king.

M5. DEI TSCH PEREZ: -- finish -- you

i nterrupted him
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MR. MORRI'S: You know what, you
guys, this is really wong. It is really,
really wong. Ckay?

| had the wi tness agree not once,
but twice to the definition of agreenment.
Ckay? |I'mgoing to try and do it a third
tinme.

V5. DANDENEAU:. No, but, please,
John, really --

MR MORRIS: No, please stop
talking. Please. It is ny deposition.
(bhj ect to questions.

M5. DANDENEAU. No, but also you
instructed himthat -- that if you were
going -- if you were interrupting him that
he should rem nd you that you're
Interrupting himand -- and --

MR MORRIS: Let himdo that. Let
hi m do that.

M5. DANDENEAU. Okay. Well, you --

MR. MORRI'S: Please stop talking.

A kay. | don't know any of the
details of these agreenents. | don't know
anyt hing about them | heard -- soneone -- |
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don't know who, | don't know when, as you
asked, sonetine in '21, soneone told nme about
this -- or I don't honestly know -- | don't
even recall exactly how | was nmade aware of
this, but I was. | don't know -- | don't know
any of these details, and |'mgetting -- again,
there is, you know, I -- | -- | had a passing
conversation with -- with Jimat sone point
on -- on sone -- on the executive conp, and |I'm
getting confused of what is what, because
again, | don't know any of these details.
Q Ckay. Let ne try again,
M. Waterhouse, and | apol ogi ze.
Are you aware of any agreenent
bet ween Ji m Donder o and Nancy Donder o
concerning any prom ssory note that was given
to H ghland by any affiliate or M. Dondero?
M5. DEI TSCH PEREZ: (bject to the

form
A |'ve heard of an agreenent. That
Is -- that is -- | nean, if you are using aware

as heard, sure.
Q And you understand that one of the

terns of the agreenent is that it was based on
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m | estones that had to be reached; is that
right?
V5. DANDENEAU. (Objection to form
A That was one of the words that was
used when | heard about it, yes.
Q And when you heard about this
agreenent that had a termin it concerning
m | est ones reached, did you ask the person who
was telling you about the agreenent whether or
not it was in witing?
A | did not.
Q Did you ask any questions at all?
M5. DANDENEAU. (bjection to form
A Not that | recall.
Q But do you understand that going
forward, we're going to refer to the agreenent

as the agreenent that you just described that

you were --
M5. DANDENEAU. (hject to the form
A Yes.
Q Ckay. You don't have any personal

knowl edge concerning the terns of the
agreenent; correct?

M5. DElI TSCH PEREZ: (bject to the
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form

Q You can answer.

A | don't -- | heard about the
agreenent. | don't know anything -- | heard
there was an agreenent. That is -- again, as
testified before -- | said before, heard about
It, don't know the details. | believe it was

sonetine this year.
Q Do you have any personal know edge
about the terns of the agreenent, sir?

M5. DANDENEAU. (bjection to form

A G her than what | have previously
di scussed, | don't -- | don't know.
Q Did -- did M. Dondero tell you

about the existence of the agreenent?

A | don't recall.

Q Do you recall the source of your
I nformati on when you | earned about the
agr eenent ?

A No, | don't -- | don't recall. |
don't renmenber. | just -- | heard about it
generally. | don't renenber -- | don't
renmenber who, how, if, how | don't renenber.

Q You know, M. Waterhouse, | just

Page 80
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want to be clear that | never woul d have asked
you to appear at this deposition if your nane
hadn't been included in responses to discovery
as to sonebody with knowl edge about the -- who
was told about the existence of the agreenent.

That is what pronpted ne do this,
and | really do feel conpelled to tell you that
| otherw se woul d never have called you as a
witness. So | regret that you' re being put
through this today. | had no intention of
burdeni ng you or taking your tinme, but that is
the reason that we issued the subpoena is
because certain of the defendants identified
you as sonebody --

M5. DElI TSCH PEREZ: M. Mrris, you

are here to ask questions, not to have --

MR MORRIS: | feel badly for the
guy. | really do.

M5. DElI TSCH PEREZ: |'m sure you do.

MR MORRIS. | do. Stop.

MS. DEI TSCH PEREZ: You st op.

MR MORRIS: |[|'m allowed.

&

DEI TSCH PEREZ: No, you're not

allowed to have a chat with the w t ness.
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Q Okay. Well, | hope that you
appreci ate what |'m sayi ng here,
M. Waterhouse.

M5. DANDENEAU:. All right. Let's go
ahead and ask questions, and again, you're
entitled to probe his -- his know edge
of -- whatever know edge he has about
this -- this agreenent and --

MR. MORRIS: That is what |'m doing.

M5. DANDENEAU: -- he will answer
the questions to the best that he can.

MR MORRIS: That is what |'m doing.
Q M. Waterhouse, | take it you do not

know whi ch prom ssory notes issued by which
affiliates or M. Dondero are the subject of
this agreenent; do | have that right?

A Yes, | don't -- | don't know.

Q Do you know of any way to determ ne
whi ch prom ssory notes issued by the affiliates
and M. Dondero are the subject of this
agreenent other than asking Ji mor Nancy
Donder 0?

M5. DANDENEAU. (bjection to form

A. | don't know.
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Q Did you ever nake --

A | don't know anyt hing about these
agr eenent s.

Q Did you ever nmake any effort to
determ ne which prom ssory notes are subject to
this agreenent?

A No.

Q Did you ever ask anybody which
prom ssory notes are subject to this agreenent?

A No.

Q Do you know if there is a |ist
anywhere of the prom ssory notes that are
subject to this agreenent?

A "' m not awar e.

Q Have you ever seen the terns of the
agreenent witten down anywhere?

A No.

Q Have you ever asked anybody whet her

the terns of the agreenent were witten down

anywher e?
A | have not.
Q Did | earni ng about the agreenent

cause you to do anything in response?

M5. DANDENEAU. (bjection to form

Page 83
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A No.

Q Di d anybody ever describe to you the
nature of the mlestones that you referred to
earlier?

A No, | don't -- | don't have any
details of this.

Q That is fine.

Pri cewat er houseCoopers served as
Hi ghl and' s outside auditors prior to the

petition date; correct?

A Yes.

Q You refer to PricewaterhouseCoopers
as PwC?

A Yes.

Q Pri cewat er houseCoopers audited

H ghl and's financial statenments on an annual
basis; correct?
A During ny -- during ny tine as -- as
CFO, yes, PricewaterhouseCoopers was the
audi tor.
Q Do you know why Hi ghland had its
annual financial statenents audited each year?
A General ly.

Q Tell me your general understanding
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as to the reason why Hi ghland had its annual

financial statenents audited each year.

A From-- fromtine to tinme, they were
used -- or asked for, as part of diligence or
transactions or -- or things of that nature.

Q And were they given to third parties

for purposes of diligence or transactions from
time to tine?

A As far as |'m aware, yes.

Q And was it your understanding as the
CFO that the third parties who received the
financial statenents in diligence or
transactions was going to rely on those?

V5. DANDENEAU:. (Objection to form

A | don't know -- | don't know gen --
| don't know specifically what they were going
to rely on. You know, we woul d get requests
for audited financial statenents. | don't know

what they were relying on.

Q And --
A You woul d have to ask them
Q Did you personally play a role in

PwC s annual audit and the conduct of the

audi t ?
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V5. DANDENEAU:. (bjection to form
A During ny tenure as CFQO, | played a

very mninmal role.

Q VWhat was the mninal role that you
pl ayed?
A You know, again, it was -- it was to

check in with the team to nake sure that, you

know, audit -- the deadlines were being hit,

I nformati on was bei ng presented to the auditors

ina--inatinely fashion, but, you know,

other than that, it was a very capable team

that are still current enpl oyees of Hi ghland

and, you know, they -- they conducted 99

percent of -- look, |I don't want to give

percentages. | nean, thisis -- but | -- 1 --

| played a mninmal role towards the end.
Before during ny earlier years as

CFO | did nore, and then as tinme went on, |

did less init.

Q Ckay. Was there a person at

Hi ghl and who was responsi bl e for overseeing

H ghl and's participation in PwC s audit during

the tinme that you were the CFO?

A Yeah. | nmean, there was -- there
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was a -- there was a point -- it varies. It
varies by year, in function, in tinme and, you
know, dependi ng on the request, but yes, |
mean, there is -- there is -- there is
generally a point person of conmmunicati on.

Q And who was the point person from
2016 until the tinme you left Hi ghland?

A | don't -- | don't know
specifically, but it would have been, you
know -- you know, someone on the corporate
accounting team

Q And was there a head of the
corporate accounting tean?

A Yes, SO -- yes.

Q Wio was the head of corporate
accounting for the five years prior to the tine

you | eft Hi ghl and?

A | don't -- if you're asking from
2016 on, | don't -- it was Dave Klos, but,
again, there was -- there was changes to the
team and the reporting structure. | don't

remenber exactly when that happened during --
you know, over the last -- since 2016.

Q Did the folks who participated and
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ran the audit all report to you, directly or
i ndirectly?

A Yes.

Q And did you have any responsibility
for making sure that the audit report was
accurate before it was finalized?

A Yeah. | nean, you know, that --
that is -- ny responsibility to the auditors
was -- again, is -- and the CFOis to -- we are
provi di ng accurate financial statenents; right?

And -- and -- and as part of any
audit, we disclose all relevant information as
part of any audit.

Q kay. And as the CFO, did you take

steps to nake sure that the audit report was

accurate?

A | nmean, | would say in a general
sense, yes. But, again, | nean, | had a
very -- | had a very capabl e and conpet ent
team | wasn't nmanagi ng them

You know, part of what | dois | |et

the team-- | want managers to grow. | want
managers to have rope. And that is -- you
know, |'m not a stand-behind-you type of qguy.
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If you -- if you talk to ny team nenbers, |'m
not m cromanagi ng people. | want people to
| earn and grow in their function so they can go
on and do bigger and better things with their
car eers.

And so, yes, generally | was
responsi ble for it, but | wanted the teamto
| earn and grow and be responsi ble for the bul k
of the audit.

Q Did you personally review each audit
report before it was finalized to satisfy
yourself that it was accurate?

A | don't -- | don't recall, you know,
for every single -- we're tal king 2016, there

woul d have been three years, 2016 to '17, '18.

| don't -- we're -- we're going back
five years-plus. | don't -- you know, | don't
recal .

Q Did you have a practice that you

enpl oyed to nake sure that you were satisfied
that H ghland's audit reports were true and
accurate to the best of your know edge?

A | nmean, our -- the practice was set

up with our -- the -- the practice to put
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t oget her accurate audited or accurate financi al
statenents is to your control environnent.

So, you know, the -- so the practice
was to maintain a stable control environnment
which then the output is -- is accurate
financi al statenents.

So -- so, you know, if | was
confortabl e that the control environnment was
operating, then, you know, that would dictate
how | would -- you know, what | m ght or m ght
not do in a given year.

Q Ckay. Do you recall ever being
unconfortable with the control environnent

during the period that you served as CFO?

A Yeah. | nean, | ook, yes, there are
times -- you know, nothing is perfect. So
there were -- there were tines when, yes, you
know -- there are tinmes | learned | was

unconfortable wth the control environnent, and

that is part of the managenent of the process

and havi ng, you know -- and -- and worKki ng

t hrough what ever obstacl es present thensel ves.
Q Ckay. Were you ever unconfortable

with the control process as it related to

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 91 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

Page 91

WATERHOUSE - 10-19-21
reporting and di sclosures of loans to
affiliates and M. Dondero?

V5. DANDENEAU. (Objection to form

A | don't -- | don't recall --
Q So you don't recall --
A -- the --

M5. DANDENEAU. M. Morris --
A | don't recall being unconfortable.

But, again, we're going back several years. |

don't -- you know, the practice in an audit is
to disclose all information to the auditors.
And | don't -- | don't recall.

Q As part of the process of the audit,

did you sign what is sonetines referred to as a
managenent representation letter?
A Yes.
MR MORRIS: Can we put up on the
screen a docunent that we have prenarked as
Exhi bit 33.
(Exhi bit 33 marked.)
M5. DANDENEAU. M. Morris, that is
not in the binder; correct?
MR MORRIS: Correct.

Q So you will see, M. Witerhouse,
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this is aletter dated June 3rd. And if we
could go to the signature page.
And do you see that you and

M. Dondero signed this docunent?

A Yes.
Q That is your signature; right?
A Yes.

MR MORRIS: Ckay. Can you go back
to the top.

M5. DANDENEAU. M. Morris, can you
have sonebody post this in the chat so that
we have can have a copy of this, please.

MR MORRIS: Yeah, sure. Asia, can
you do that, please.

Q Ckay. Do you see at the bottom of
t he second paragraph there is a reference to
materiality?

A Yes.

Q Ckay. It says, Materiality used for
pur poses of these representations is
$1.7 mllion.

Do you see that?
A | do.
Q And did PwC set that |evel of

Page 92
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materiality?
A Yes.
Q And for purposes of the audit, did

PWC set the |level of materiality each year?

A Yes.

Q Did that nunber change over tine?

A "' m not aware of what materiality is
every single year, so -- but, you know, this

nunmber would |ikely fluctuate.

Q kay. |I'mgoing to go back to a
guestion | asked you earlier today. And that
IS in connection -- this letter is issued in
connection with the audit for the period ending

12/ 31/ 2018; correct?

A Yes.
Q kay. And is it fair to say that if
any -- actually, withdrawn. |[|'mgoing to take

it outside of this.

I f Hi ghland ever forgave the loan to
any affiliate or any of its officers or
enpl oyees, in whole or in part, to the best of
your know edge, woul d that forgiveness have
been disclosed in the audited financi al

statenents if it exceeded the | evel of
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materiality that PwC established?

M5. DANDENEAU. (bjection to form

A So, again, during ny tenure as CFO
and -- Hghland -- it was -- it is required to
di scl ose any affiliate | oans that are in excess
of materiality.

Now, the forgiveness of those |oans
may or may not -- | mean, since materiality
fluctuates every year, a -- you know, if a | oan
was forgiven, it nmay or may not, you know --
and, |l ook, | would want to consult the guidance
around this.

It is not sonmething we do -- you
know, it is not -- you know, GAAP can be and
di scl osures can be very specialized so, again,
we want to consult the guidance. But we woul d
see if and what would need to be disclosed if
it were deenmed i nmaterial .

Q Did you and M. Dondero sign
managenent representation letters of this type
I n each year in which you served as H ghland's
CFO?

A l -- 1 -- 1 wll speak for nyself.

| signed them There may have been others that
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signed as well. | don't -- | don't recall.

Q But to the best of your know edge,
you, personally, signed a nmanagenent
representation letter in connection with
H ghl and's audit each year that you served as
the CFOQ correct?

A | woul d say general ly speaking,

M. Mrris. | don't recall for every single
year, you know, generally, but | would want to
refer to all the rep letters and see who signed
t hem

Q Do you recall H ghland having its
financial statenents audited in any year during
the period that you were a CFO where you didn't
sign the nmanagenent representation letter?

A | don't recall. But, John, we're
goi ng back five, six, seven, eight, nine,
decade. | don't -- | don't renenber.

Q | don't want to go back that many
decades, but I'mjust asking you if you recall

that there was you didn't sign it?

A | -- 1 -- 1 don't, but ny nenory
Is -- again, | -- | -- 1| can't tell you what |
did in 2012. | nean, | think generally, yes,
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but | don't -- | don't know for sure, and |
woul d want to rely on the docunent.
Q Let nme ask the question a little bit
differently then.
Do you have any reason to believe
that Hi ghland had its annual financial audit
and you did not sign a nanagenent

representation letter in connection with that

audit ?
V5. DANDENEAU:. (Objection to form

A | don't believe it would, but,
again, | would want to -- | don't recall and I
would want to confirmit to -- to nmake, you
know, an affirmative -- to give an affirmative
answer .

Q Do you know whet her PwC required

managenent to sign nmanagenent representation
| etters?
M5. DANDENEAU. (bjection to form
A Yes. | nean, it -- managenent
representation letters are signed by
managenent .
Q Ckay. And do you know -- do you

have any understanding as to why PwC requires
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managenment to sign management representation

| etters?
M5. DElI TSCH PEREZ: (hject to the
form
A | don't know why PwC s -- what PwC s
specific practice is. | know generally what

managenent representation letters are.

Q kay. Do you personally -- |I'm not
asking about PwC. |I'masking for you -- I'm
aski ng about you, do you have an under st andi ng
as to why the auditor asks for nmanagenent
representation letters?

A Ckay. So you're asking ne in ny
personal capacity, yes, | have a general
under st andi ng of why.

Q Can you give ne the genera
under st andi ng that you have as to why
managenent representation letters are required?

A They are -- they are required to --
they are -- they are one of the itens required
In an audit to help verify conpl et eness.

Q Do you have any -- any other
under standi ng as to why nanagenent

representation letters are required?
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A That is -- that is -- other than
what | said, it is -- it is -- it is required
SO -- to ensure that the -- you know, there
Is -- there is conpleteness in what is being
audi t ed.

Q Did you -- did you have a practice

wher eby you and M. Dondero conferred about the
managenent representation letters before you

si gned t henf

A No.
Q Did you have a practice --
Wi t hdr awn.

Do you see just the next sentence
after the materiality, there is a sentence that
states: We confirm to the best of our
know edge and belief, as of June 3rd, 2019, the
date of your report, the foll ow ng
representations made to you during your audit.

Do you see that sentence?

A Yes.

Q Ckay. Did you understand when you
signed this letter that you were confirmng the
representations that foll owed?

A When | signed this nmanagenent
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| etter -- representation |letter, yes.

Q Ckay. Did you discuss this letter
with M. Dondero before you signed it?

A | don't recall.

Q Do you recall if M. Dondero asked
you any questions before he signed the letter?

A | don't recall.

Q Do you recall if you asked
M. Dondero any questions before you signed
this letter?

A | don't recall.

Q Is it fair to say that M. Dondero
did not disclose to you the existence of the
agreenent that we have -- as we've defined that
termprior to the tine you signed this letter?

M5. DANDENEAU. (bjection to form

A | don't think | understand the
guestion. So, again, you are saying, did
M. Dondero not disclose to nme the existence of
this letter?

Q No, | apol ogi ze.

Did M. Dondero disclose to you the

exi stence of the agreenent prior to the tine

you signed this letter on June 3rd, 20197
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A The agreenent -- the agreenent that
we tal ked about earlier?
Q Correct.
A Look, as | said earlier, the first

time | heard of this agreenent was sonetine

this year.
Q kay. Can we turn -- let's just
| ook at a couple of itenms on the list. If we

can go to page 33416. Do you see in Nunmber 35
It tal ks about the proper recording or
di sclosure in the financial statenments of ND
rel ati onshi ps and transactions with rel ated
parties.
Do you see that?

A | do.

Q As the CFO do you have any
under st andi ng as to whet her Dugaboy is a
rel ated party?

A | don't recall.

Q Do you know whet her any of the
affiliates are related parties?

A If -- if it was NexPoint, HCMFA,
HCMS, HCRE, yeah, if -- if that is the
affiliate definition, and there. |In ASC 850 --

Page 100
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again, | nean, | haven't | ooked at ASC 850 in
quite sonme tinme, but, you know, if -- if there

Is a control |anguage, you know, ASC 850, woul d
that -- that section in GAAP would -- would
pi ck up and define what are related parties.

So, you know, like I said, if -- one
of the four entities | just described, if -- if
they are in that control definition of ASC 850,
t hey woul d be picked up in 35D.

Q Do you -- do you have any reason to
believe that they woul d be picked up in that
definition, based on your know edge and

experience?

A | -- 1 believe that entities
controll ed under GAAP are -- are affiliates.
Q kay. Wuld M. Dondero al so

qualify as a related party for purposes of

Section 35D, to the best of your know edge?

A Yeah, | don't -- | don't know. |
woul d think -- | would have to read the code
section to see if soneone personally -- is it

tal ki ng about related parties. So, |ook, if
your own in control, yeah, | nean, | would have

to read the section.
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Q To the best of your know edge, was

t he existence of the agreenent ever disclosed

to PwC?
A ["'mnot -- |'mnot aware.
Q Do you recall if the agreenent was

ever disclosed in H ghland' s audited financi al
st at ement s?

A | don't -- | don't renenber if it
was in every Highland s audited financi al
statenents during ny tenure. W would have to

read the financial statenents to see what was

di scl osed, but I'"'mnot -- | nean, as | sit here
today, |'m not aware.

Q That is all |I'masking for.

A ' mnot aware.

Q Can we go to the next page, please,

and | ook at 36. 36 says, we have disclosed to
you the identity of the partnership's related
party relationships and all the related party

rel ati onshi ps and transactions of which we are

awar e.
Do you see that?
A Yes.
Q To the best of your know edge, as of
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June 3rd, 2019, did Highland disclose to PwC
the identity of the partnership's rel ated
parties and all the related party rel ationshi ps
and transactions of which it was aware?

A | mean, | can speak for nyself as
signer of this representation letter. |
di scl osed what -- what, you know, what --
what -- what | knew. Sorry, |ook, yes, so | --
| disclosed what | knew.

Q kay. Can we go to page 419. Do
you see at the end there is a reference to
events that occurred since the end of the
fiscal year and the date of the letter?

A Yes.

Q And were you aware of that -- of
that provision of the managenent representation
| etter before you signed the docunent?

A Yes.

Q Do you have an understanding as to
why PwC asked for that confirmation of that
particular part of the nmanagenent
representation letter?

A It is -- it is -- it is just -- it

Is a typical audit request.
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Q And do you understand -- do you have
an understandi ng that PnwC wanted to know t hat
as of the date of the audit whether any
mat eri al changes had occurred since the end of
the fiscal year, using the definition of
materiality that is in this particular
managenent representation letter?

A It -- it is --itis--itis a--
It is as described. It is just a poorly worded
guestion, so it is hard for ne to say yes.

Q If | asked you this, | apol ogize,
but did you ever |earn when the agreenent was

entered i nto?

A | don't -- | don't -- like | said
before, | don't know or have any details of the
agr eenent .

Q Ckay. Did you ever ask anybody when

t he agreenent was entered into?

A | did not.
Q Let's ook at the audited financia
statenents. W wll put up on the screen a

docunent that has been premarked as Exhi bit 34.
(Exhi bit 34 marked.)
M5. DANDENEAU. And again, if Ms. La
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Canty could please put that in the chat

room that would be great.

MR MORRIS: | wll assure you we
wi || put every docunent in the chat room
Q Now, |'mjust going to ask you

questions that are related to the provisions of
this report that concern the affiliate |oans,
but again, M. Waterhouse, if there is any part
of the docunent that you need to see or that
you think you m ght need to see in order to
refresh your recollection to answer any of ny
questions, wll you let nme know t hat?

A Yes.

Q Because this is a pretty |engthy
docunent, but do you see that the cover page
here is the H ghland consolidated financi al
statenents for the period endi ng Decenber 31st,
20187

A Yes.

Q If we can go to -- | think it is the
next one, |looking for PwC s signature |ine.

M5. CANTY: [|'msorry, John, did you
say sonet hi ng?

MR MORRIS: Yes, can we turn the
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page. | think it is 215. Yes, stop right
there, just above -- I'msorry, | want to

see just the date of the report.
Q kay. Do you see at the bottom of
t hat page there, M. Waterhouse,

Pri cewat er houseCoopers has signed this audit

report?
A Yes, | see their signature.
Q Ckay. And it is the dated sane day

as your managenent representation letter; is

that right?
A It is -- yes, it is the sane day.
Q Was that the practice to sign the

managenent representation letter on the sane
day that the audit report was signed?
A Yes, that is typical in every audit.
Q Can we just scroll down to the
bal ance sheet on the next page.

Do you see that there is a |line
there that says, Notes and O her Anounts Due
fromAffiliates?

A Yes.
Q Does that line, to the best of your

know edge, include the anobunts that were due
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under the affiliate under the notes signed by
the affiliates and M. Dondero?
MR. RUKAVI NA: Objection to the
extent that calls for a |l egal conclusion.

A | mean, | would want to see the
detail and the build to this $173, 398, 000, but,
yes, | nean, if -- if -- given what we
di scussed before, you know, it -- it should
capture that.

Q And -- and while you were the CFO of
Hi ghl and, were all notes held by Hi ghland that
were issued by an affiliate or M. Dondero
carried as assets on Highland's bal ance sheets?

V5. DANDENEAU:. (Objection to form
M5. DElI TSCH PEREZ: (bject to form

A | don't -- | don't know how el se
they woul d be carri ed.

Q kay. Can you think of any -- are
you aware of any prom ssory note issued by an
affiliate or M. Dondero that was not carried
on Highland's audited financial balance sheets?

A I"'m-- 1"m-- 1"mnot aware.

Q Ckay. Are you aware of any category

of asset on Highland's bal ance sheet in which
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any of the prom ssory notes issued by an
affiliate or M. Dondero woul d have been
I ncl uded?
V5. DANDENEAU:. (bjection to form
A Sorry, am| aware of any asset of an
affiliate being included --
Q That -- let nme -- let nme try again.
Do you see there is a nunber of
different assets that are described on this
bal ance sheet ?
A Yes.
Q One of the assets that is described
IS Notes and Ot her Anmounts Due from Affili ates;

ri ght?
A Yes.
Q And it is reasonable to concl ude

that the notes fromthe affiliates and
M. Dondero are included in that line item
right?

A Yes, based on this description.
Again, | would want to see a build of this to
100 percent confirm but based on the
description, the asset description, it is -- it

is likely.
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Now, does that nean absolute? |
don't know.

Q Do you have any reason to believe
that the prom ssory notes woul d have been
carried on the bal ance sheet in a category
ot her than Notes and O her Anobunts Due from
Affiliates?

A If they were deened -- no. |If they
were deened an affiliate, you know, under GAAP,
they should be carried in that |ine.

O herwise, it would go into another |ine.

Q Ckay. And do you see the total
asset base as of Decenber 31st, 2018, was
approxi mately $1.04 billion?

A Yes.

Q Is ny math correct that the Notes
and O her Amobunts Due from Affiliates
constituted approximately 17 percent of

Hi ghl and's assets as of the end of 20187

A Well, so how are you defining
Hi ghl and?

Q H ghl and Capital Managenent, L.P.,
the entity that this audit is subject to -- or

t he subj ect of.
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A. On a consol i dated or unconsol i dat ed
basi s?
Q "' m | ooking at the bal ance sheet.

It is a consolidated bal ance sheet. Ckay?
Does the Notes and O her Anounts Due
fromAffiliates constitute approxi mately
17 percent of the total assets of Hi ghland
Capi tal Managenent, L.P., on a consolidated
basi s?
V5. DANDENEAU:. (Objection to form
A | don't have a calculator in front
of me but | will take your math, if you are
taking the 173 divided by the billion.
Q kay.
A If that is accurate, yes. But,
again, on a consolidated basis.
Q And on an unconsol i dated basis the
per cent age woul d be hi gher; correct?
A | -- no. | don't know.
Q Well, okay. That is fair.
MR MORRIS: Can we turn to
page 241, pl ease.
Q Do you see that this is a section of

the audit report that is entitled Notes and
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O her Anounts Due from Affili ates?

A Sorry, | can't see the -- the --

Q It is at the top.

A Not es and O her Amounts Due from
Affiliates, yes, | see that. | don't -- |

don't have a page nunber, but |I'mon a page
that says at the top: Notes and O her Anmounts
Due fromAffiliates.

Q Ckay. And that is the sane title of
the line itemon the bal ance sheet that we just
| ooked at; right? Notes and O her Anbunts Due
fromAffiliates?

A Yes.

Q And is it your understandi ng, based
on your experience and knowl edge as the CFQ
that this is the section of the narrative that
ties intothe line itemthat we just | ooked at?

A Yes.

Q And is this section of the audit
report intended to describe and di scl ose all of
the material facts concerning the Notes and
O her Anpbunts Due fromAffiliates?

M5. DANDENEAU. (bjection, form

A This -- these notes -- these notes
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of the financial statenents are -- the purpose
Is to disclose any material itens in relation
to that bal ance sheet line item

Q kay. And all of the information,
to the best of your know edge, that is set
forth in this section of the audit report was
provi ded by Hi ghland; correct?

A Yes, it would have been provided by
t he corporate accounting team

Q kay. And the corporate accounting
team did that teamreport to you in the
organi zati onal structure?

A Yes.

Q And did you have any concerns about
the controls that were in place to nake sure
that the information provided with respect to
Not es and O her Amounts Due from Affiliates was
accurate and conpl et e?

M5. DANDENEAU. (bjection to form

A Not that | recall.

Q Ckay. Do you recall ever being
concerned that any portion of the Notes and
O her Anmobunts Due from Affiliates in any audit

report was inaccurate, inconplete, or not
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reliabl e?

A | didn't -- | had concerns about,
you know, like | talked about before, of there
were -- there were potentially issues in the
control environnent. But as far as it relates
to the audited financial statenents, any -- the
team woul d work with the auditors to disclose
all -- all notes in H ghland s possession.

And any -- any notes that were
deened nmaterial by the auditor, right, these
were disclosed in these -- in this section, you
know, in -- in the notes to the consolidated
financial statenents as you presented.

Q Do you recall ever having a
conversation with anybody at any tine
concerning the accuracy of the section of audit
reports that relates to Notes and O her Anobunts
Due fromAffiliates?

M5. DANDENEAU. (bjection to form

A You know, as -- as -- | didn't have
direct conversations wth
Pri cewat er houseCoopers as | had, you know - -
| -- | had the teamthat nmanaged this.

Again, | wasn't anywhere chose to
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bei ng the point person of this audit. And I
can't recall, you know, when -- you know, |
don't even know if | was ever the point person
during ny tenure as CFO
| don't know if PwC had any concerns
when they were perform ng those audit
procedures. They nmay have and they nmay have --
and it may not have been communicated to ne. |
don't know.
MR MORRIS: Al right. | nove to
strike.
Q And I'mgoing to ask you to listen
carefully to ny question.
Did you -- do you recall ever having
a conversation wth anybody at any tine
concerni ng the accuracy of the reporting
provided in the audited financial statenent on
the topic of Notes and O her Anounts Due?
M5. DANDENEAU. (bjection to form
A | don't recall for this, but that
doesn't nean that it didn't exist.
Q kay. But you have no reason to
bel i eve, as you sit here right now, that you

ever discussed wth anybody concerns over the
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accuracy of the section of the audit reports
call ed Notes and Ot her Anpunts Due from
Affiliates; correct?
V5. DANDENEAU:. (bject to the form
M5. DEI TSCH PEREZ: (nbjection to

form
A | don't recall having any
conversations. But, again, | nean, this is --

this is two years ago.
Q ' mjust asking for your

recoll ection, sir.

A Yes.
Q If you don't recall, this wll --
A Yeah.
Q (Overspeak) -- if you don't
recall --
A Yeah, | don't -- | don't recall.
Q Do you know who was responsible for

drafting the audit report?

A Are you asking the actual Hi ghl and
enpl oyee responsi ble? | nean, it was
Hi ghl and's responsibility, so, | nean, that
IS --

Q Ri ght .
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A -- Highland's responsibility.
H ghl and's responsibility.

Q Who, at Hi ghl and, was responsible
for drafting this section of the audit report?
A | -- | don't know the answer to

that. Again, there was a team who wor ked on
this. And | don't know, you know, whether it
was the staff or the nmanager.

Again, this is where | let the teans
manage. And, you know, there nay be a

corporate accountant who worked on this. |

just -- you know, | wasn't part of that process
to give that person experience. | don't know.
Q Do you recall having any

conmmuni cations wth anybody at any tine
concerning this section of the report?

A Yeah, | don't recall.

Q Do you recall whether you ever told
anybody at any tine that any aspect of this
section of the report was inaccurate or
I nconpl et e?

A | don't recall.

Q As you sit here today, do you have

any reason to believe that this section of the
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audit report is inconplete or inaccurate in any

way ?
And |'m happy to give you a nonent
to -- to look at it, if you would Iike.
V5. DANDENEAU:. (Objection to form
M5. DElI TSCH PEREZ:  Sane.
A | mean, | would have to | ook at -- |
woul d have to look at the bill to the note

schedul e to make sure | know you presented ne
with materiality, but again, there m ght be a
note as of 12/31/18 that sonehow was -- was
under materiality not disclosed. | don't -- |
don't know. | would need nore information.

Q kay. But without nore information,
you have no reason to believe anything this
section is inaccurate; correct?

M5. DANDENEAU. (bjection to form

A | don't. | nean, you know, this was
part of the audit.

Q Thank you. Now, you will see if we
could scroll just alittle bit nore that each
of the first five paragraphs concerns
specifically the four affiliates that we've

been di scussing and M. Dondero.
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MR MORRIS: |If we could go the

ot her way, La Asia. W don't need Ckada.

We're going to have to thread the needle.

kay. Good, perfect.

Q Do you see those five paragraphs
certain the four affiliates and M. Dondero as
we' ve been referring to today?

A Yes.

Q Ckay. And do you see at the end of
every paragraph it states, quote: A fair value
of a partnership's outstandi ng notes receivable
approxi mates the carrying value of the notes
recei vabl e?

A Yes, | see that.

Q Do you have an understandi ng of what

t hat neans?

A Yes.

Q What is your understandi ng of that
sent ence?

A. It is the -- again, the -- the fair

value, right, whichis -- which is what the --
what Hi ghland could sell that asset for. This
statenent is conparing the fair value of the

notes to the carrying value, so the carrying
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value is the line itemthat you showed ne
earlier that is in Notes and O her Anounts Due
fromAffiliates.

Q kay. |Is another way to say this is
that the fair market value of the notes equals
the principal amount and -- w thdrawn.

Is the fair way to interpret this
that the fair market value of the notes equals
all remaining unpaid principal and interest due
under the notes?

M5. DANDENEAU. (hject to the form

V5. DEI TSCH PEREZ: (bjection, form

A | don't know the answer to that,
because | don't recall where -- where any --
where -- in what line itemwas the interest

conponent report ed.

Q Al right. Well, if we look in this
audit report, you will see in the mddle of the
first paragraph, for exanple, it states that as
of Decenber 31st, 2018, total interest and
princi pal due on outstandi ng prom ssory notes
was approximately $5.3 mllion.

Do you see that?

A | do.
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Q Is that the carrying value or the

fair val ue?

A That woul d be the carrying value --
Q And is the last --

A -- in ny opinion.

Q Ckay. And it is in your opinion as

the chief financial officer of H ghland during
the period of time that you described; right?
It is an educated opi nion?

A I'"'mreading this at face value. [|I'm
taking that as that is carrying val ue.

Q kay. And does the |last sentence
say that the carrying value is roughly
approximate to the fair market val ue?

M5. DANDENEAU. (bjection to form
V5. DEI TSCH PEREZ: (bjection, form

A Again, this note to the financi al
statenent is specific to notes and ot her
anounts due fromaffiliates.

Q Correct.

A If the interest conponent is
reported el sewhere on the bal ance sheet, you
know, it -- it -- it could be off. Again, |

don't have the detail. | don't know, but yes,
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| ook, | mean, if you -- | nean, if you are
saying the 5.3 mllion is in the notes and
ot her amounts due fromaffiliates, then the
| ast statenent is saying the fair val ue
approximates 5.3 mllion. That is what that
| ast sentence i s saying.

Q Do you see in the mddle of the
first paragraph -- not in the mddle, the next
to last sentence there is a statenent that the
partnership will not demand paynent on anounts
t hat exceed HCMFA' s excess cash availability
prior to May 31st, 2021.

Do you see that?
A | do.
Q Do you know when Hi ghl and agreed not

to demand paynent as described in that

sent ence?
A | don't know specifically.
Q Do you know why Hi ghl and agreed not

to demand paynent on HCMFA' s notes until My

20217
A Yes.
Q Wiy was that decision nmade?
A You know, well, it -- it -- that
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deci sion was nade as to not put HCMFA into a
position where it didn't have sufficient assets
to pay for the denmand note.

Q And at the tinme the agreenent was
entered into, pursuant to which the partnership
woul dn't demand paynent, did HCVFA have
I nsufficient assets to satisfy the notes if a
demand had been nade?

M5. DANDENEAU. (bjection to form

A | don't have HCMFA' s fi nanci al
statenents in front of ne as of 12/31/18.

Q Was there a concern that HCVFA woul d
be unable to satisfy its demands under the
notes if demand was nade?

M5. DANDENEAU. (bjection to form

A. Wll, thereis -- | don't recall --
| nmean, there is sonething, right, in place to
basi cal |y not demand paynent until May 31, 2021
as detail ed here.

Q And who nmde the decision to enter
into -- who nade the decision on behal f of
H ghl and not to demand paynent until My 31st,
20217?

A ["'mtrying to renenber. | don't
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remenber exactly -- | don't renenber if it was

nmyself or -- or Jim Dondero who -- who -- there

was -- there was sonething signed, from what |
recall, that -- that -- that backed up this
line itemin the -- in the notes |I'm-- |00k,
I'm |I'm--

Q W will get to that.

A You - -

Q ["mjust --

A You have -- | nmean --

Q W're going to give that to you.

|"mgoing to give that to you.

A You -- you -- you have all the
docunents. | don't have the docunents, and
that is what makes it so hard. | don't have

any docunents to prepare for this deposition;
right? You have all -- | don't -- | don't -- |
don't renenber, but, you know, again, it would
probably be nyself or Jim

Q Do you know i f Hi ghland received
anything in return for its agreenent not to
make a denmand for two years?

A | don't -- | don't think it referred

anyt hi ng.
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Q And did you and M. Dondero discuss
HCMFA's ability to satisfy the notes if a
demand was made at the tinme this agreenent was
entered into?

V5. DANDENEAU:. (Objection to form

A | don't -- I don't -- | don't recall
having a specific conversation, if | did, or --
or David Kl os.

Q Ckay. |I'mjust asking if you recall
any conversations that you had.

A | don't recall.

Q kay. Do you know why Hi ghl and
| oaned the noney to HCMFA that is the subject
of the notes described in this paragraph?

A | don't renenber specifically why
5.3 mllion was loaned. | nean, | -- it would
have to be put in the context.

Q Do you have any recollection at all

as to why Hi ghland ever | oaned any nobney to

HCMFA?
A Yes.
V5. DANDENEAU:. (Objection to form
Q What do you renenber about that?
A There was a Hi ghl and G obal
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Al | ocati on Fund, which was a -- a fund managed
by Hi ghl and Capital Mnagenent Fund Advi sors.
There was a -- we -- I'mjust telling you,
there was -- there was -- there was a -- a
ultimately a NAV error found in this fund while
It was an open-ended fund and, you know, there
were anounts owed by the advisor in -- in
relation to that NAV error.
There were also, for the sane fund,

t hat sanme fund was ongoi ng an
open-end-to-cl ose-end conversion, and as part
of that proposal, sharehol ders who voted for
t he conversion received conpensation fromthe
advi sor .

Q Al right. Now, the events that
you' re describing occurred in the spring of

2019; right?

A These started back -- | think, |
mean - -

Q | apol ogi ze.

A -- that -- | nean, the answer to

that is no.
Q | apol ogi ze, the | oans that were

made in connection with the events that you're
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describing occurred in May 2019; right?
MR. RUKAVI NA: (bjection to the
extent that calls for a | egal concl usion.

A | don't recall specifically what
anounts of noney were noved when, for what
pur pose.

Q kay. Fair enough. Going to the
next paragraph, do you recall that NexPoi nt
Advi sors had obtai ned a nunber of |oans from
H ghl and, and they rolled up those loans into

one note in approxi mately 20177

A. This is for NexPoi nt Advi sors?
Q Yes.
A | -- 1 nean, | don't -- | don't

recall the NexPoint Advisors |oan being a

roll-up | oan, but --

Q Do you know why?

A But, look, if you have docunents
that show -- | nean, look, | just don't recall.

Q kay. That is fair. Do you know
why -- do you have any recollection as to why

H ghl and | oaned noney to NexPoi nt?
A Yes.
Q Wiy did H gh -- why do you recall -
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what is the reason you recall Hi ghland | ending

noney to NexPoi nt?

A | mean, | was just -- | just -- |
just recall. | nmean, | just -- | don't
remenber why.

Q | understand. And |I'm asking you if
you recal |l --

A Ch, why -- | thought you say --

NexPoi nt Advi sors was | aunching a fund which
is -- | believe that the |l egal nane is NexPoi nt
Capital, Inc. And it -- it provided a
co-invest into that fund.
And, fromwhat | renenber, the --

the -- that NexPoi nt borrowed noney from
Hi ghland at the tine to nake that co-invest.

Q So this was an investnent that
NexPoint was required to nmake; is that right?

V5. DANDENEAU:. (Objection to form

A | don't knowif it was required to
make, | don't recall that, or if it just nade
it.

Q Okay. But your recollection is that

NexPoi nt nade an i nvestnent and they borrowed

noney from H ghland to finance the investnent.
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Do | have that right?
A Yes.
Q How about HCRE? Do you know why
HCRE borrowed noney from Hi ghl and?

A | don't remenber specifically.

Q Do you renenber generally?

A CGeneral ly, yeah -- | nean, yes.

Q Can you tell ne your genera
recoll ection as to why Hi ghl and | oaned noney
HCRE?

A For -- for -- for investnent
pur poses.

Q So HCRE nmade the investnent and it

obtai ned a | oan, or loans, fromHi ghland in
order to finance that investnent or those
I nvest nent s.
Do | have that right?
A | nmean, | -- you know, generally.
Q Ckay. How about Hi ghl and Managene
Services, Inc.?
Do you have any recollection as to
why HCMVS borrowed noney from H ghl and?
A General ly.

Q What is your general recollection
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to why HCMS borrowed noney from H ghl and?

A For -- for investnent purposes.

Q So it is the sane thing, HCMS wanted
to make investnents and it borrowed noney from
Hi ghland in order to finance those investnents;
is that right?

A | nmean, yes, generally. | nean, |
can't -- | don't -- on the services, there --
there are several loans in these schedul es.

You know, | can't renenber why every single one
of these were made, but | would say, yeah, |
mean, generally.

Q Ckay. | appreciate that.

MR MORRIS: Let's go to the page
with Bates No. 251. La Asia, are you
t here?

M5. CANTY: Sorry, John. It went
out for a mnute. Can you say that again.
| don't know what is going on.

MR. MORRIS:. The page with Bates
No. 251, can we go to that.

M5, CANTY: Yes, sorry.

MR. MORRIS: Keep going to the

bottom Yeah, there you go.
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Q Do you see, M. Waterhouse, that

there is a section there call ed Subsequent

Event s?
A | do.
Q And does this relate to the |ast

sentence above the signature line on the
managenent representation letter that we tal ked
about earlier where you nmade the representation
t hat you di scl osed subsequent events?

A | mean, it relates to it, but not in
its entirety.

Q Ckay.

MR MORRIS:. |If we can scroll up to

capture the entirety of this section right

her e.
Q And what do you nean by that, sir?
MR. MORRI'S. Yeah, right there.
Perfect.
A There are -- there are different
subsequent events in -- under GAAP. So there
are -- and -- and -- so what we see in the

notes to the financial statenents are one type
of subevent.

Q Ckay. And -- and would the type of
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subsequent event relating to affiliate |oans be
captured in this section if they were -- if
they were nmade after the end of the fiscal year
and prior to the issuance of the audit report?

A Yes, if they were deened nmaterial or
di scl osabl e.

Q Ckay. | appreciate that.

Do you see the next to the | ast

entry there? 1t says, Over the course of 2019
t hrough the report date, HCMFA issued
prom ssory notes to the partnership in the
aggregate anount of $7.4 mllion?

A Yes.

Q And does that refresh your
recoll ection that those are the notes that
related to the NAV error that you nentioned
earlier?

A | don't -- | don't renenber the
exact. Again, there are -- | nentioned two

line itens; right?

Q Yes.

A | nmean, it was the GAAP conversion
process plus the -- the NAV error. | don't
have the details. | don't recall specifically
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If -- you know, what -- if that 7.4 mllion was
solely attributable to the NAV error.

Q Okay. But there is no question that
Hi ghl and told Pricewat erhouseCoopers that over
t he course of 2019 HCMFA issued prom ssory
notes to the partnership in the aggregate
anount of $7.4 mllion; correct?

A In the course of the audit, we would
have produced all prom ssory notes in our
possession, including the ones that are
detail ed here.

Q Do you recall that you signed the
two prom ssory notes that are referenced in
t hat provision?

M5. DANDENEAU. (bjection to form

A | didn't recall initially but I've
been rem nded.

Q kay. And -- and do you recall that
t hose notes are dated May 2nd and May 3rd,
20197

A Yes.

Q So that was just a nonth before the
audit was conpl eted; correct?

A Yes. | think we had a June 3rd
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date, right, if -- if ny nenory serves ne
right.

Q Yes, | wll represent to you that
your nenory is accurate in that regard.

D d anybody ever instruct you as the
CFO to correct this statenment that we're
| ooki ng at i n subsequent events?

A So et ne understand. You're saying
when | was CFO at Highland Capital did anyone
ever ask nme to correct the -- over the course
of 2019 through the report date HCMFA issued

prom ssory notes, this statenent?

Q Ri ght.
A Not that |'m aware.
Q Whil e you were the CFO of Hi ghl and,

di d anybody ever tell you that that sentence
was w ong?
A Not that |'m aware.
Q H ghl and -- w t hdrawn.
HCMFA di scl osed these notes in its
own audited financial statenents; right?
MR. RUKAVI NA:  (bjection, form
A | assunme that these would be

material -- if these are material financi al
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statenents, yes, they -- they -- they should be
and they were |ikely disclosed.

Q Now, there is no statenent
concerning the 2019 notes about the forbearance
that we | ooked at in the affiliated note
section of the report; right?

V5. DANDENEAU:. (Objection to form

Q "Il withdraw. That was bad.

Do you recall when we were | ooking
at the paragraph concerning HCMFA earlier it
had t hat discl osure about the agreenent whereby
H ghl and woul dn't ask for demand on the -- on
t he HCMFA not es?

A Yes.

Q That forbearance disclosure is not

made with respect to the 2019 notes; right?

A Not -- look, not that | can recall,
unless -- unless it was done at a subsequent
day.

Q Right. And it is not in the

subsequent event section that we're | ooking at
ri ght now where the 2019 notes are descri bed;
right?

A Right. But this is through
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June 3rd. It could have been done on June 4th.
| don't -- I don't -- | don't recall.
Q kay.

MR MORRIS: Can we put up on the
screen the HCMFA audit report. And while
we're --

M5. DANDENEAU:. \What exhibit is
t hi s?

MR MORRIS: La Asia, what nunber is
t hat ?

MS. CANTY: 45.

MR MRRIS: So this wll be marked
as Exhibit 45.

(Exhi bit 45 marked.)

M5. CANTY: Yeah, and | will put it
in the chat.

M5. DANDENEAU: Thank you.

Q kay. Al right. Do you see that
this is the consolidated financial statenents
for HCMFA for the period ending 12/31/18?

A Yes.

Q As the treasurer of HCMFA at the
time, did you have to sign a nanagenent

representation letter simlar to the one that

Page 135

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 136 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

WATERHOUSE - 10-19-21

we | ooked at earlier for Hi ghland?

A | would imagine | woul d have been
asked to. | don't recall if | did.
Q Do you recall ever being asked by an

auditor to sign a nmanagenent representation
| etter and then not doing it?
A No.
MR MORRIS: Can we just scroll down

again. | just want to see the date of the
docunent .
A | nmean, let ne -- you know, there

are different versions to managenent
representation letters | wll qualify.

Yes, there are certain -- fromtine
to tinme auditors can nmake representations
that -- in the rep letter that is being
proposed that are inaccurate or out of scope or
things like that and they've asked for
si gnat ur e.

In that context, yes. | nean, you
know -- | nean, if | have been asked to sign
and nake those representati ons and those
representations are invalid, yes, | would not,

| nmean, | -- | wouldn't sign that.
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Q Okay. Pricewat er houseCoopers served
as HCMFA' s outside auditors as well; correct?
A Yes.
Q Do you see that this audit report is

si gned on June 3rd, 2019, just like the
Hi ghl and audit report?

A That is correct.

Q And did the process of -- of
preparing HCMFA's audit report, was that the
sanme process that H ghland followed when it did
its audit report at this tine?

A | nmean, it is a different entity.
There are different assets. You know, it --
it -- it is -- as you saw, Hi ghland's
financials are on a consolidated basis. This
is different, so it is under the sanme control
envi ronnment and team

Q kay. | appreciate that. So the
sanme control environnent and team partici pated
in the preparation of the audit for Hi ghland
and for HCMFA at around the sane tine; correct?

A Yes.

MR MORRIS: Can we go to page 17 of

the report. | don't have the Bates nunber.

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 138 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

Page 138

WATERHOUSE - 10-19-21

Q kay. Do you see that just |ike
H ghl and' s audited financial report, HCVFA' s
audited financial report also has a section
rel ated to subsequent events?

A Yes.

Q And am | reading this correctly that
just as Hi ghland had done, HCMFA disclosed in
its audited financial report a subsequent event
that related to the issuance of prom ssory
notes to Highland in the aggregate anount of
$7.4 mllion in 20197

A That is what | see in the report.

Q And you were the treasurer of HCMFA
at the tinme; right?

A Yes, to the best of ny know edge.

Q And di d anybody ever tell you prior
to the tinme of the issuance of this audit
report that that sentence relating to HCVMFA' s
2019 notes was inaccurate or wong in any way?

A Not that | recall.

Q As you sit here right now, has
anybody ever told you that that sentence is
| naccurate or wong in any way?

A Not that | recall.
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Q | apologize if | asked you this
al ready, but has anybody ever told you at any
time that you are not authorized to sign the
prom ssory notes that are the subject of the
sentence we're | ooking at?

A Not that | recall.

Q Di d anybody ever tell you at any
time that you had made a m stake when you
signed the prom ssory notes that are the
subj ect of this sentence?

A Say that again. D d anyone ever say
that | nmade a m st ake?

Q Let ne ask the question again.

Did anybody ever tell you at any
time that you made a m st ake when you si gned
the two prom ssory notes in H ghland' s favor on
behal f of HCWMFA in 20197

A Not that | recall.

MR MORRIS. Let's just |ook at the
prom ssory notes quickly. Can we pl ease
put up Docunment Nunber 1, and so this is in
the pile that y'all have. W'IIl just go
for a few nore mnutes and we can take our

| unch break.
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Q Al right. So | don't know if you
have seen this before, sir. Do you see that

this is a conpl aint agai nst HCMFA?

A Yes, | amlooking at it on the
screen.
Q Ckay. And have you ever seen this

docunent before?
A | went through sone of these
docunents with nmy counsel here yesterday.
MR MORRIS: Al right. Can we go
to Exhibit 1 of this docunent.
Q Do you see Exhibit 1 is a
$2.4 mllion prom ssory note back in 20197
A Yeah, | found it in the book. Yes,
| have it here in front of ne.
Q And this is a demand note, right, if
you | ook at Paragraph 2?
A Yes.
Q And this is a note where the naker
Is HCMFA, and Highland is the payee; right?
A Yes.
MR MORRIS: And if we can scroll
down, can we just see M. Waterhouse's

Si gnat ure.
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Q Is that your signature, sir?
A Yes, it is.
Q And did you sign this docunent on or

around May 2nd, 20197

A | don't recall specifically signing
this, but this is ny signature.

Q Ckay. And do you recall that
Hi ghl and transferred $2.4 mllion to HCWFA at
or around the tine you signed this docunent?

A | don't recall specifically. |
would want to, as | sit here today, go back and
confirmthat, but again, presumably that --
that -- that did happen.

Q You woul dn't have signed this
docunent if you didn't believe that HCVFA
ei ther received or was going to receive

$2.4 million fromH ghland; is that fair?

A | nmean, it -- if -- if -- if there
wasn't a transfer of value, yeah, | nean, you
know, | would have no reason to -- to sign a

not e.
Q And -- and Hi ghl and woul dn't have
given this note to PricewaterhouseCoopers if --

wi t hdr awn.
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HCMFA woul dn't have given this note
to PricewaterhouseCoopers if it hadn't received
the principal value of -- of the note in the
formof a |oan; correct?
MR. RUKAVI NA:  (bjection, |egal
concl usi on, speculation and form
A Again, we -- what we provided to PwC
were, as part of the audit, any prom ssory
notes executed and outstandi ng. You know, as a
part of the audit, they, you know, they -- they
have copies of all the bank statenents,
things -- things of that sort.
MR MORRIS: Ckay. Can we go to
Exhi bit 2.
(Exhibit 2 marked.)
Q Do you see that this is a prom ssory
note dated May 3rd, 2019 in the anount of
$5 mllion?
A Yes.
Q Do you believe this is also a demand
note if you | ook at Paragraph 2?
A Yes.
Q And do you see that HCMFA is the

maker, and H ghland is the payee?
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A Yes.

Q And if we go to the bottom can we
just confirmthat that is your signature?

A Yes.

Q And together these notes are the
notes that are referred to both in H ghland and
HCMFA' s audited financial reports in the
subsequent event sections; correct?

M5. DANDENEAU. (bjection to form

A They -- they -- they total ed
$7.4 mllion, so presunably, yes.

Q Ckay. And you were authorized to
sign these two notes; correct?

MR. RUKAVI NA:  (bj ection, |egal

concl usi on.

A Yeah. | nean, I'm-- | was the
officer of -- of HCMFA. You know, | -- 1'm not
the | egal expert on -- on what that -- what
that confers to nme or what it doesn't. | nean,

that is ny signature on the notes.

Q And you believed you were authorized
to sign the notes; is that fair?

A | signed a | ot of docunents in ny

capacity, just because it is operational in
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nature. So, you know, to ne this was just
anot her docunent, to be perfectly honest.

Q Sir, would you have signed

prom ssory notes with the principal anmount of

$7.4 mllion if you didn't believe you were

aut hori zed to do so?

V5. DANDENEAU:. (Objection to form

Page 144

Q Are you frozen?
A No. [|I'mjust -- you know, it is --
you know, again, | typically don't sign

prom ssory notes, and | don't recall why I

signed these, but -- you know, but | did.

Q Al right. So listen carefully to

nmy question. Wuld you have ever signed

prom ssory notes wwth a face anount of

$7.4 million without believing that you were

aut hori zed to do so?

A No. | nmean, I'm-- I'mputting ny

signature on there, so no.

Q Ckay. And woul d you have signed two

prom ssory notes obligating HCMFA to pay
Hi ghland $7.4 mllion without M. Dondero's

prior know edge and approval ?

M5. DElI TSCH PEREZ: (bject to the
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form

A You know, from-- fromwhat | recal
around these notes, you know, | don't recall
specifically M. -- M. Dondero saying to -- to

make this a | oan.

So ny conversation with M. Dondero
around the cul mnation of the NAV error as
related to TerreStar which was a -- a -- |
think it was a year and a half process. |
don't know, it was a nmulti-nonth process, very
| aborious, very difficult.

When we got to the end, | had a
conversation with M. Dondero on where to, you
know, basically get the funds to reinburse the
fund, and | recall himsaying, get the noney
from Hi ghl and.

Q And so he told you to get the noney
fromH ghland; is that right?

A That is what | recall -- in ny
conversation with him that is -- that is what
| can recall.
Q Do you know who drafted these notes?
A | don't.
Q Did you ask sonebody to draft the

Page 145
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not es?
A | didn't ask -- | don't specifically
ask people to draft notes really. | nean,

agai n, you know, the legal group at Highland is
responsi bl e and has al ways been responsible for
drafting prom ssory notes.

Q So based on your -- based on the
practice, you believe that sonebody fromthe
Hi ghl and' s | egal departnment woul d have drafted
these notes. Do | have that right?

M5. DElI TSCH PEREZ: (bject to the
form John, | also asked you for the Wrd
versions of these notes so we could | ook at
the properties, and you have not provided
them Are you intending to?

MR. MORRI'S: No.

Q Can you answer ny question, sir?
A Again, | --

M5. DANDENEAU. Do you want himto

repeat it?

A Yeah, why don't you repeat it?

Q Sure. M. Waterhouse, based on the
practice that you have described in your

under st andi ng, do you believe that these notes

Page 146
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woul d have been drafted by sonebody in the
| egal departnent?

M5. DElI TSCH PEREZ: (hject to the

form

A Yes.

Q Ckay. And do you know who woul d
have instructed -- do you have any know edge as

to who woul d have instructed the |egal
departnent to draft these notes?
M5. DEI TSCH PEREZ: (bject to the
form
A It was whoever was working -- |
mean, it was |ikely soneone on the team |
nmean, | don't renenber exactly on every note or

every docunent, but, again, a lot of these

things of this nature -- they're operational in
nature -- were handl ed by the team
The team knows to -- | nean, we

don't draft docunents. W' re not |awyers.
W're not attorneys. It is not what | do or
account ants do.

So they are always instructed to go
and -- and go to the legal teamto get

docunents like this drafted. Also, when you go
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to the legal team the -- you know, we always
| oop in conpliance. And conpliance -- when you
go to the legal team conpliance is part of
| egal team They're nade aware of -- of -- of
t hese types of transactions.

Q And do you believe that you had
the -- w thdrawn.

Did you ever tell M. Dondero --

(i naudi ble) -- did you see those?
A Sorry.
M5. DEI TSCH PEREZ: | did not hear

the end of that question.

Q Did you ever tell M. Dondero that
you signed these two notes?

A | don't recall ever -- no, | don't
recall having a conversation with him

Q Did you ever discuss these two notes
with himat any tine?

A The conversation, | recall, was what
| described earlier. And that is the only tine
| recall ever discussing this.

Q kay. But the corporate accounting
group had a copy of this -- of these two notes.

And pursuant to the audit process, the
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corporate accounting group gave the two notes
to Pricewat erhouseCoopers in connection with
the audit; correct?

V5. DANDENEAU:. (bjection to form

A Yes. | nean, that is -- yeah, |
mean, they -- unless the legal team can al so
retain copies of itens like this. | nean, |

don't know everything that they would retain as
wel | .

The I egal teamwould also, if they
had docunents as part of audits, turn that over
to the auditors as well. So it could have been
the corporate accounting team It could be
soneone on the | egal team

Q All right. So you didn't -- you
didn't draft this note; right?

A l -- 1 -- 1 did not.

Q But sonebody at Highland did; is
that fair?

M5. DElI TSCH PEREZ: (bject to the

form

A | don't know. | nean, we can go to
the legal team | don't -- I'mnot sitting
behi nd soneone in |egal. Mybe they went to
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out si de counsel. | have no idea.
Q Did you have any reason to believe

you weren't authorized to sign this note,

el ther of these two notes?

A | think | have already answered that
questi on.
Q Ckay. You didn't give these notes

to Pricewat erhouseCoopers; correct?
M5. DANDENEAU. (bjection to form

A | don't recall giving these to
Pri cewat er houseCoopers.

Q And in the practice that you have
descri bed, sonebody in the corporate accounting
group woul d have given these two notes to
Pri cewat er houseCoopers; correct?

M5. DANDENEAU. (bjection to form

A | think I've answered that. | said
ei ther the corporate accounting team or naybe
the I egal team

MR MORRIS: Ckay. Wy don't we
take our lunch break here.
VI DEOGRAPHER: We're going off the

record at 1:04 p. m

(Recess taken 1:04 p.m to 1:49 p.m)
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VI DEOGRAPHER: We are back on the
record at 1:49 p. m
Q M. Waterhouse, did you speak with
anybody during the break about the substance of
t his deposition?
A | spoke to -- to Deb and M chelle.
Q About the substance of the

deposition?

A Yes.
Q Can you tell ne what you tal ked
about ?

M5. DANDENEAU. No. W object on
the basis of privilege.
Q kay. You are going to follow your

counsel 's objection here?

A Yes.
Q Ckay.

MR MORRIS: Can we put up on the
screen Exhibit 35.

(Exhi bit 35 marked.)

Q Are you able to see that docunent,
sir?

A Yes.

Q Have you ever seen an i ncunbency
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certificate before?
A | have.
Q Do you have a general understandi ng

of what an incunbency certificate is?

A | have a general understandi ng.
Q What is your general understandi ng?
A You know, those -- ny general

understanding is that the incunbency
certificate basically lists folks that can --
are |ike authorized signers.

Q Ckay. And do you see that this is
an i ncunbency certificate for H ghland Capital
Managenent Fund Advisors, L.P.?

A Yes.

Q Ckay. And if we could scroll down
just a little bit, do you see that it's dated
effective as of April 11lth, 2019?

A Yes, | see that.

Q Ckay. And is that your signature in
the mddle of the signature bl ock?

A Yes, it is.

Q And by signing it, did you accept
appoi ntnent as the treasurer of HCMFA effective

as of April 11th, 2019?
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A Again, I'"'mnot the legal -- | don't

know if this makes me the treasurer or the

appointnent. | don't know -- | don't know
that, so | don't -- | don't know if that
docunent -- again, | think -- again, |I'mnot
the I egal expert. | think isn't there --

aren't there other | egal docunents that detai
who the officers are that could be incorporated
or things like that? Again, | don't want to
play arnchair attorney here.

Q "' mnot asking you for a | ega
conclusion. |'m asking you for your know edge
and understandi ng. Wen you signed this
docunent, did you understand that you were

accepting an appoi ntnent as the treasurer of

HCMFA?
M5. DANDENEAU. (bjection to form
V5. DEI TSCH PEREZ: (bjection, form
A Again, | don't think this -- that
wasn't ny understanding. | don't think this
makes -- this docunent nakes me the treasurer.
Q What do you think this docunent --

why did you sign this docunent?
M5. DElI TSCH PEREZ: (bjection to
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form
MR MORRIS. You're objecting to the
form of the question when |I asked hi mwhy
did you sign the docunent? Wat is the
basis for the objection?
M5. DEI TSCH PEREZ: Because, John, |
think that it does call for a |egal
concl usion other than -- with hi msaying
because sonebody told nme to sign this
docunent. But if you want to go there,
that is fine.
MR. MORRIS: (kay.
M5. DANDENEAU. | don't think --
he's al ready said he's not a | awer.
MR MORRIS: I'Il allowthe wtness
to answer this question.
Q Wiy did you sign this docunent, sir?
A | mean, our -- our |legal group would
bring by these incunbency certificates from
time to tinme. | have no idea why they're being
updat ed, and | was asked to sign.
Q Did you ask anybody, what is this
docunent ?

A No.
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Q Did anybody tell you why they needed
you to sign the docunent?
A Not that | can recall.
Q You testified earlier that you
under stood that you served as the acting
treasurer for HCMFA; correct?
A Yes.
Q How di d you becone the acting
treasurer of HCMFA?
V5. DANDENEAU:. (Objection to form
A | don't -- | don't know the | egal --
| don't know the | egal nmechanic of how | becane
the acting treasurer.
Q ' mnot asking for the |egal
mechanic. |1'm asking you as the person who
s --
M5. DANDENEAU: John, you said --
MR MORRIS: Stop.
M5. DANDENEAU. -- how did you
beconme the treasurer. That is --
MR. MORRI'S: Pl ease stop.
M5. DANDENEAU:. That is a | egal
guesti on.

MR MORRIS. | amnot asking any
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| egal questions, to be clear. |'m asking
for this witness' understanding as to how
he becane the acting treasurer of HCVFA.
I f he doesn't know, he can say he doesn't
know, but this |legal stuff is nonsense, and
| really object to it.
Q Sir, I"'masking you a very sinple
guesti on.
M5. DANDENEAU: Argunentati ve.
Q You testified -- you testified that
you becane the acting treasurer of HCM --
HCMFA; correct?
A Yes.
Q How di d that happen?
M5. DANDENEAU. Again, object to
form
MR MORRIS: | can't wait to do this
in a courtroom Good Cod.
Q Go ahead, sir.
A | don't know the exact process of
how t hat happened.
Q Do you have any idea whether signing
thi s docunent was part of the process?

MR MORRIS: You know what --
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M5. DANDENEAU.  (Obj ecti on.

MR MORRIS. -- wthdrawn. You guys
want to do this, | can't wait. | can't
wait. This is the craziest stuff ever.

M5. DANDENEAU:. John, he said he's
not a |lawer, and you are asking himfor a
| egal concl usion, and he says he doesn't
know, and you persist.

MR. MORRIS. (kay.

M5. DANDENEAU:. So you can ask these
guestions --

MR MORRIS: Did anyone -- please
stop tal ki ng.

M5. DANDENEAU. -- at anot her
point -- no, no, no, I'mentitled to talk,
too; right? |If you're going to nmake these
accusations as if we're trying to stonewal |

you, this is not the witness to ask that

guesti on.

MR MORRIS: | can't -- | can't
wait -- | can't wait to do this in a
courtroom | will just leave it at that.

M5. DANDENEAU. That's right, I'm

sure you can't.
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Q Did anyone ever tell you, sir, that
even t hough you were the acting treasurer of
HCMFA, that you were not authorized to sign the
two prom ssory notes that we | ooked at before
| unch?

A "' mnot sure | understand the
guestion. | wasn't -- | nean, I'm-- I'mthe
current acting treasurer.

Q Di d anybody ever tell you at any
time that even though you were the acting
treasurer of HCMFA, that you were not
authorized to sign the two prom ssory notes
that we | ooked at before [unch?

V5. DANDENEAU:. (Objection to form

A Not that | recall.

Q Di d anybody ever tell you at any
time that you were not authorized to sign the

two prom ssory notes that we | ooked at before

| unch?
A Not that | recall.
Q Di d anybody ever tell you at any

time that you should not have signed the two
prom ssory notes that we | ooked at before

| unch?
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A Not that | recall.
Q Did you ever tell anybody at any
time that you weren't authorized to sign the

two prom ssory notes that we | ooked at before

| unch?
A. Not that | recall.
Q Did you ever tell anybody at any

time that you nade a m stake when you signed
the two prom ssory notes that we | ooked at
bef ore | unch?

A Not that | recall.

Q As you sit here right now, do you
have any reason to believe that you were not
aut hori zed to sign the two docunents that we
| ooked at before [ unch?

M5. DANDENEAU. (bjection to form

A If -- if thisis the -- the valid
| ncunbency certificate, | nean, this does --

this does detail who the signers are.

Q Ckay. And | ooking at that docunent,

does that give you confort that you were
aut horized to sign the two prom ssory notes
that we | ooked at before [ unch?

M5. DElI TSCH PEREZ: (bject to the
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form
V5. DANDENEAU:. (bjection, form
A Yes.
Q As of Cctober 20th -- w thdrawn.

I"mtrying to take your m nd back to
a year ago, Cctober 2020. Do you recall at
that time that the boards of the retail funds
wer e nmaking inquiries about obligations that
were owed by the advisors to Hghland in
connection with their 15(c) review?

M5. DANDENEAU. (bjection to form

A | don't -- | don't recall.

Q As of Cctober 2020, you had no
reason to believe you weren't authorized to
sign the two prom ssory notes that we just
| ooked at; correct?

M5. DANDENEAU:. (bjection, form
M5. DEI TSCH PEREZ: (bjection to
form

A | didn't think about it in Cctober
of 2020, but I nean --

Q Did you have any reason to believe
at that tinme that you weren't authorized to

sign the two notes that we just |ooked at?
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A Not that |'m aware, no.
Q Did you have any reason to believe a

year ago that you made a m stake when you
si gned those two notes?

A Not that |'m aware.

Q A year ago you believed that HCVFA
owed Hi ghland the unpaid principal anounts that
wer e due under those two notes; correct?

A They're -- they're prom ssory notes
that were -- as you presented, that were --

that were executed. \Whether they're valid or

if there's other reasons, | didn't -- | don't
know.

Q ' m not asking you whether they're
valid or not. |'masking you for your state of

m nd. A year ago you believed that HCMFA
was -- was obligated to pay the unpaid
princi pal anmount under the two notes that you

signed; correct?

A Yeah, I'm-- |'m-- yes.
Q Thank you. Are you aware -- you're
aware that -- that in 2017, NexPoint issued a

note in favor of Hi ghland in the approxi mate

anmount of $30 mllion; correct?
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A I"'m-- I"m-- I"mgenerally aware.

Q Ckay. And are you generally aware
that fromtine to tine, after the note was
| ssued by NexPoint, that noneys were applied to
principal and interest that were due under the
NexPoi nt not e?

A Yes, |'mgenerally aware.

Q kay. And did anybody ever tell you
that the paynents that were nade agai nst the
NexPoi nt notes were nade by m st ake?

A Yes.

Q And is it the one paynent that we
tal ked about earlier today?

A W tal ked about a | ot of things
today. Wat paynent are we tal king about?

Q Ckay. Who told you that any paynent

made agai nst the NexPoi nt note was nade by

m st ake?
A D.C. Sauter.
Q When did M. Sauter tell you that?
A | don't -- | don't renenber

specifically.
Q Do you renenber what paynents --

A Sonetine -- sonetine this year.
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Q Sonetime in 20217?
A Yes.
Q Do you renenber what paynent he was

referring to?

A It was the -- the paynent nade in
January of 2021 or -- yeah, January of -- of
this -- January of 2021.

Q kay. So did anybody ever tell you
at any tinme that any paynent that was nade

agai nst principal --

A And -- and -- and -- hold on, and it
may have been other -- again, it may have been
t hat paynment or -- or there may have been what

he was expl ai ning, a m sapplication of prior
paynents as wel|.

Q Can you -- can you give ne any
specificity -- w thdrawn.

Wthdrawn. Can you tell ne
everything that M. Sauter told you about --
about errors in relation to paynents nade
agai nst principal and interest due under the
NexPoi nt not e?

M5. DANDENEAU. Can | just --

MR. RUKAVI NA: Hold on. Hold on.
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' mgoing to object here, and I'mgoing to

I nstruct the witness not to answer

dependi ng on the discussion that you had --

M. Waterhouse, |'mthe | awer for

NexPoi nt, and as everyone here knows, D.C.

Sauter is in-house counsel.

So if you and M. Sauter were having
a factual discussion and him preparing his
affidavit, et cetera, then go ahead and
answer that. But if you were having a
di scussion as to our legal strategy in this
| awsuit, or anything having to do with
that, then do not answer that.

And if you need to talk to either
your counsel or nme about that, then we need
to have that discussion now.

A Ckay. Yeah, | don't -- | don't
really know how to make that distinction, so
maybe | need to talk to counsel before |
answer, or if | can answer.

Q Let nme just ask you this question:
Did -- did you have any conversation wth
M. Sauter about any paynment of principal and

i nterest prior to the tine that you left
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H ghl and' s enpl oynent, or did it happen after
you | eft Hi ghland' s enpl oynent ?

A | don't -- | don't recall if -- |
don't recall. | nean, it was sonetine in 2021.
| don't renmenber if it was before or after |
was | et go from Hi ghl and.

Q Ckay. So -- so nobody told you
prior to 2021 that any error or m stake was
made in the application of paynents agai nst
principal and interest due on the NexPoi nt
note. Do | have that right?

A Yeah, | don't -- | don't recall this
being in 2020.

Q kay. And it didn't happen in 2019;
correct?

A | don't recall that happened.

Q And it didn't happen in 2018;
correct?

A | don't -- | don't recall that
happeni ng.

Q And it didn't happen in 2017,
correct?

A | don't recall.

Q But -- but you believe the
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conversation took place in 2021. You just
don't renenber if it was before or after you
| eft H ghland' s enploynent. Do | have that
right?

A It was sonetine this year. |
don't -- | don't renenber.

Q Ckay. Did you report this
conversation to M. Seery at any point?

A | don't believe so.

Q Did you report this conversation to
anybody at DSI at any tine?

A | don't recall.

Q Do you have -- you don't have a

recoll ection of ever doing that; correct?

A Yeah, that's right. | don't recal
doi ng that.
Q Do you recall telling anybody at

Pachul ski Stang about the conversation you
recall with M. Sauter?

A No, | don't -- | don't recall.

Q Did you tell any of the independent
board nenbers about your conversation wth
M. Sauter?

A | don't recall.
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Q Did you tell any of the enpl oyees at
Hi ghl and before you | eft H ghland' s enpl oynent
about this call that you had with M. Sauter?

V5. DANDENEAU:. (bjection to form

A No, | don't -- no, | don't recall.

Q NexPoint -- to the best of your
know edge, did NexPoint ever file a proof of
claimagainst Hghland to try to recover nobneys
that were m stakenly paid agai nst the principal
and interest due under the note?

A Ckay. Hold on. You are saying did
NexPoi nt Advisors file a proof of claimto
Hi ghl and for errors related to paynents under

t he NexPoint note to Hi ghland?

Q Correct.

A I'm-- I"m-- I"mnot -- |'"m not
awar e.

Q Are you aware --

A "' mnot the | egal person here, |

don't know.

Q " mjust asking for your know edge,
Sir

A Yeah, | don't know. |'m not aware.

Q Are you aware of any cl aimof any
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ki nd that NexPoi nt has ever nmade to try to
recover the anmpbunts that it contends were -- or
that M. Sauter contend were m stakenly applied
agai nst principal and interest due under the
NexPoi nt note?

A ' m not aware.

V5. DANDENEAU:. (Objection to form
Q kay. The advisors' agreenents wth

the retail funds are subject to annual renewal;

correct?
A Yes.
Q And do you participate in the

renewal process each year?

A Yes.

Q What role do you play in the renewal
process?

A l"'m-- |I'"masked by the retail board

to wal k-t hrough the advi sors financials.

Q And do you do that in the context of
a board neeting?

A Yes, it is -- yes, it is typically
done in a board neeting.

Q And do you recall the tinme --

does -- does the renewal process happen around
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the sane tine each year?
A Yes, it is -- it is around the sane
time every year.
Q And what -- what tinme period of the

year does the renewal process occur?

A Approxi mately the Septenber
ti mefrane.
Q During that process, in your

experience, does the board typically conduct

its own diligence and ask for information?

A Does the board ask for lots of -- |
mean, just -- | nean, lots of information as a
part of that -- that -- as part of that board

neeting and that process.

Q Ckay. And do you recall that the
process in 2020 spilled into Cctober?

A Yes. Yes.

Q kay. And as part of the process in
2020, the retail board asked -- asked what are
referred to as 15(c) questions; right?

A | guess | don't want to be -- they
asked 15(c) -- are you saying they asked 15(c)
guestions and this is why it went into Cctober

or --
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2 Q No, | apol ogi ze.

3 Do you have an understandi ng of

4 what -- of what 15(c) refers to in the context
5 of the annual renewal process?

6 A Yes, generally.

7 Q Al right. Wat is your general

8 understanding of the term™"15(c)" in the

9 context of the annual renewal process?

10 A | -- 1 think 15(c) is the section
11 that -- that -- you know, that -- that the

12 board has to eval uate every year, the retai

13 board. They have to, you know, go through,

14 eval uate, and go through that approval process
15 on a yearly basis.

16 Q Ckay.

17 MR MORRIS: Can we put up on the
18 screen Exhibit 36, please.

19 (Exhibit 36 marked.)
20 MR MORRIS. | guess let's just
21 start at the bottomso M. Witerhouse can
22 see what is here.
23 Q You see this begins with an enmuil

24 from Blank Rone to a nunber of people.

25 MR MORRIS: And if we can scroll
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up -- keep going just a little bit.

Q You wll see that there is an enunil
from Lauren Thedford to Thomas Surgent and
ot hers where she reports that she was attaching
and reproduci ng bel ow additional 15(c)
foll owup questions fromthe board.

Do you see that?

A Yes.

Q And do you see Question No. 2 asks
whet her there are any material outstanding
anounts currently payable or due in the future
(e.g., notes) to HCMLP by HCMFA or NexPoi nt
Advi sors or any other affiliate that provides
services to the funds?

Do you see that?

A. Yes.
Q And -- and did you -- do you recall
that in -- in Cctober of 2020 the retail boards

were asking for that information?
A | don't recall it, but there --
they' re obviously asking in this email.
Q kay.
MR MORRIS: Can we scroll up a

little bit, please.
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Q And then do you see that
Ms. Thedford includes you on the email string
on Tuesday, Cctober 6th, at 5:52?

A Yes.

Q And she asks you and Dave Kl os and
Kristin Hendrix for advice on that particul ar
Request No. 2 that | have just read; right?

A Yes.

Q Ckay. Can you tell nme who
Ms. Thedford is?

A She was an attorney that was in the
| egal group.

Q At H ghland Capital Managenent,
L.P.?

A I'm-- I"'m-- I'"m-- 1 don't
renmenber if she was an enpl oyee of Hi ghland or
any of the advisors.

Q kay. Do you know if she served as
the corporate secretary for both HCVMFA and
NexPoi nt ?

A Yes.

Q And -- okay.

Do you know whet her Ms. Thedford

hel d any positions in relation to the retail
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funds as we defined that ternf

A Yes.

Q What s your understanding of the
positions that Ms. Thedford held at the retail
funds?

A | -- | recall her being an officer.
| don't recall her title.

Q kay. |Is she still an officer at
any of the retail funds today?

A No.

Q Do you know when she ceased to be an
officer of the retail funds?

A Appr oxi mat el y.

Q And when did she approximately cease
to be an officer of the retail funds?

A It was in -- it was in early of
2021.

Q Okay. Do you know when she becane
an officer of the retail funds?

A | don't recall.

Q To the best of your recollection,
was she an officer of the retail funds in
Oct ober of 20207

A. | believe so.
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Q Okay. Do you know what title she
held in her capacity as an officer, if any?

A | told you I don't renenber.

Q kay. So she sends this email to
you at 5:52 p.m on QOctober 6th.

And if we can scroll up to the
response, you responded a mnute later with a
one-word answer: Yes.

Do you see that?

A Yes.

Q And -- and yes is -- yes was in
response to the retail board' s Question No. 2,
right, whether there are any materi al
out st andi ng anounts currently payable or due in
the future?

A Yes.

MR MORRIS: And can we scroll up to
see what happened next.

Q So Ms. Thedford wites back to you a
few mnutes |ater and she asks whet her you
coul d provide the anpunts.

Do you see that?

A Yes.

Q And then you respond further and you
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refer her to the bal ance sheet that was

provided to the board as part of the 15(c)

mat eri al s.
Do you see that?
A Yes.
Q And -- and did the advisors provide

to the board certain bal ance sheets in 2020 in
connection with the 15(c) revi ew?

A Yes, they did.

Q kay. And were the anmpunts that
were outstanding or that were to be due in the
future by the advisors to Highland included in
the liability section of the bal ance sheet that
was given to the retail board?

A Yes. Notes would be reflected as
liabilities.

Q Ckay. And --

A I f |'munderstandi ng your question
correctly.

Q You are. And -- and -- and those
liabilities you -- you were -- you believed
were responsive to the retail board's question;
correct?

A. Yes.
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Q Okay. And then if we can scroll up,
you see Ms. Thedford responds to you
nine mnutes later with a draft response.

Do you see that?

A Yes.

Q And she says that she is taking from
the 6/30 financials certain informtion about
anounts that were due to HCMLP and affiliates
as of June 30th, 2020.

Do you see that?

A | do.

Q Ckay. And did you believe, as the
treasurer of NexPoint and HCMFA and as the CFO
of Hi ghland, that the information that
Ms. Thedford obtained fromthe 6/ 30 financials
was accurate and responsive in relation to the
retail fund board's question?

A | just want to nake sure |
under stand t he questi on.

Are you saying that the financi al
I nformation provided to the retail board as
part of the 15(c) process, which included
financial statenents as of June 30th of 2021,

did | feel like those were responsive to their
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guestions?

Q Yes.
A Yes.
Q Thank you.

MS. DElI TSCH PEREZ: John, it is not
in the chat yet. Can you just nake sure it
gets put in there.

MR MORRIS: Sure.

M5. CANTY: | put it in there. |
think maybe | just sent it directly, so let
me nmake sure it says to everyone. But |
did put it in there. | wll try again.
MORRI S: Thank you, La Asi a.
DANDENEAU. What nunber is it.
MORRI S:  What, the Bates nunber?

5 3 O 3

DElI TSCH PEREZ: No, the --
this -- yeah, 36 is not in the chat.
MR MORRIS: Ckay. We'Ill get it.
V5. DANDENEAU:. | think that
Ms. Canty just sent it to nme originally.
Sorry.
MR MORRIS: Ckay. We will get it
t here.

M5. CANTY: Ckay. It is there now
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for everyone.

M5. DEI TSCH PEREZ: Got it. Thank
you.

Q Do you recall if the proposed
response that Ms. Thedford crafted was
delivered to the retail board wwth the -- wth
the yell ow dates havi ng been conpl et ed?

A | don't know.

MR. MORRI'S. Davor, |I'mgoing to ask
that the advisors and -- the advisors of
bot h HCMFA and NexPoi nt produce to ne any
report that was given to the retail board
concerning the prom ssory notes at issue,
i ncl udi ng the obligations under the notes.
Q Do you know -- do you know if

ultimately NexPoint infornmed the retail board
I n response to its question that NexPoint owed
Hi ghl and approximately 23 or $24 mllion?

M5. DANDENEAU. (bjection to the
form
A Sorry, are you asking, did NexPoint

tell the retail board that it owed Hi ghl and?

Q Let nme ask a better question,

M . WAt er house.
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Did -- do you know i f anybody ever

answered the retail board' s question that was

Nunmber 27?
A | don't -- | can't say for sure.
Q Okay. Do you recall -- | think you

testified earlier that you wal ked t hrough the

advi sors' financials with the retail board;

correct?
A Yes.
Q And as part of that process, did you

disclose to the retail board the obligations
t hat NexPoi nt and HCVMFA had to H ghl and under
prom ssory notes?

A The retail board, as | stated
earlier, receives financial information,
bal ance sheet, incone statenent information
fromthe advisors. That information is
provided to the retail board in connection with
the 15(c) process.

So any notes between the advisors
and the Hi ghland woul d be -- anything would be
detailed in those financial statenents.

Q Do you recall in 2020 ever speaking

with the retail board about the advisors'
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obl i gati ons under the notes to Hi ghl and?
M5. DANDENEAU. (bjection to form
M5. DElI TSCH PEREZ: (hject to the

form
A | don't recall specifically.
Q Do you have any general recollection

of discussing wwth the retail board the
advi sors' obligations to H ghl and under the
notes that they issued?
M5. DANDENEAU:. (bject to the form
M5. DElI TSCH PEREZ: (bject to the

form

A | just recall generally just -- it
Is just -- | present the financial statenents,
and if they have questions, | answer their

guestions and wal k t hem t hr ough.

| don't recall what they asked. |
don't recall where the discussion went. |
don't recall anything of that nature.

Q Ckay. Do you know if anybody on
behal f of HCMF -- HCMFA ever told the retail
board that HCMFA had no obligati ons under the
two 2019 notes that you signed? Wthdrawn.

Do you know whet her anybody on
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behal f of HCMFA ever told the retail boards
that you weren't authorized to sign either of
the two 2019 notes?
V5. DANDENEAU:. (bjection to form

A " m not awar e.

Q Are you aware of anybody on behal f
of HCMFA ever telling the retail boards that

your execution of the two 2019 notes was a

m st ake?
V5. DANDENEAU:. (Objection to form
A " m not awar e.
Q Are you aware of anybody on behal f

of HCMFA ever telling the retail boards that
HCMFA did not have to pay the anounts refl ected

in the two notes that you signed in 20197

A. "' m not aware.
Q Do you know whet her anybody ever
told the retail boards -- w thdrawn.

Do you know whet her anybody ever
told the retail boards that H ghl and has
comenced a lawsuit to recover on the two notes
that you signed in 20197

A ' mnot aware.

Q Are you aware of anybody inform ng
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the retail boards that Hi ghland has sued to
recover on the NexPoint note?

A ' m not aware.

Q Do you know whet her anybody ever
told the retail board that H ghl and had
declared a default with respect to the two
HCMFA notes that you signed in 2019?

A " m not awar e.

Q Are you aware of anybody ever
informng the retail boards that H ghl and had
decl ared a default under the NexPoint note?

A " m not awar e.

Q Are you aware of anybody telling the
retail board that H ghland nade a denmand for
paynent under the 2019 notes that you signed on

behal f of HCVFA?

A ' m not aware.

Q Let's -- let's see if there is a
response to Ms. Thedford's email, if we can
scrol |l up.

Do you see you responded to
Ms. Thedford five mnutes after she provided
the draft response to you?

A. Yes.
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Q kay. And do you see that Dustin
Norris is copied on this enail?

A Yes, he is.

Q Great. Do you know whet her
M. Norris held any positions at either of the
advi sors as of COctober 6, 20207

A Il wll go back to -- I'mnot the
| egal expert of what appoints you or how or
why, but you did see Dustin's nanme on the
I ncunbency certificate that you produced
earlier.

Q Do you know what his title was in
Oct ober of 20207

V5. DANDENEAU:. (Objection to form

A | don't -- | don't recall.

Q Was he -- did he have a title wth
each of the advisors, to the best of your
recol | ection?

A | don't recall.

Q Do you know why he is included on
this email string?

A | didn't add Dustin. It |ooks |ike
Lauren did. | don't know why she added him or

not. You would have to ask her.
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Q Does M. Norris play a role in
forrmul ati ng the advisors' responses to the
questions asked by the retail board in

connection with the 15(c) annual review?

V5. DANDENEAU:. (Objection to form

Page 184

A He -- Dustin Norris is there in the
board neetings. But -- so he has a role, yes.
Q kay. And does M. Norris hold any

positions, to the best of your know edge, in

relation to any of the retail funds?

A | don't -- | don't believe he does.

Q How about M. Post, do you know

whet her M. Post hol ds any position in either

of the advisors?

A | nmean, he -- he -- yes.

Q What is your understanding of the
positions that M. Post holds in relation to

t he advi sors?

M5. DANDENEAU. (bjection to form

A He is an enpl oyee of NexPoi nt
Advisors. He is also the chief conpliance

officer for -- for NexPoint.

Q Wo is the chief conpliance officer

for HCMFA, if you know?
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V5. DANDENEAU:. (bjection to form

A That woul d be Jason as well.

Q Okay. Now, | ooking at your
response, you noted initially that nothing was
owed under shared services. Do | have that
right in substance?

A Yeah. | think I'm being responsive
to Lauren's question here, whether any of the

shared service invoi ces are outstandi ng.

Q Ri ght .
A Yes.
Q And that is because -- and that is

because the retail the retail board has asked
for the disclosure of all material obligations
that were owed to HCMLP either then or in the
future; isn't that right?

M5. DANDENEAU. (bjection to form

Q We can go back down and | ook.

A Look, | don't knowif that's a
material item | nean, again, but sure.

Q Ckay. But there were no shared

servi ces outstanding; correct?
M5. DANDENEAU. (bjection to form

A That is what this emai|l seens to
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| ndi cat e.
Q And you wouldn't have witten it if

you didn't believe it to be true at the tine;

correct?
A. Correct.
Q And when you referred to shared

servi ces outstandi ng, what you neant there was
t hat neither NexPoint nor HCMFA owed Hi ghl and
any noney under the shared services agreenents
that they had with Hi ghl and as of QOctober 6th,
2020; right?

A | don't knowif it is as of Cctober
6, 2020 or if it was from-- |ike through the
financials -- through the date of the

financials as of June 30.

Q Ckay. And then you noted that

HCMA -- the HCMFA note is a demand note; right?

A Yes.

Q And then you referred Ms. Thedford
to Kristin Hendrix for the term of the NexPoint
note. Do | have that right?

A Yes.

Q And then you refer to that agreenent

that is referenced in the 2018 audited

Page 186

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 187 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

Page 187
WATERHOUSE - 10-19-21

financi al s about Highland' s agreenent not to
make demand upon HCMFA until May 2021; correct?

A Correct.

Q And then -- and then the next thing
you wite is that the attorneys think that BK
doesn't change that, but don't know for sure at
the end of the day.

Do you see that sentence?

A Yes.

Q VWi ch attorneys were you referring
to?

A | don't renenber.

Q Did you have a conversation with

attorneys concerni ng whet her the bankruptcy
woul d change or alter in any way the agreenent

not to make a demand under the HCMFA not e?

A Look, yeah, | nmean, | don't
specifically renenber, but generally, | nean,
it isinthis email. | don't -- | don't -- |
don't -- | don't remenber who | talked to or,

you know, was it inside counsel, outside
counsel, but obviously | tal ked to sonebody.
Q Do you have any recollection --

A. Wwll, | don't even know if it's --
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actually, it may not even have been ne. | say
the attorneys in, you know, a lot of -- like |

t al ked about the team

It could have been soneone on the
team |ike, hey, we need to run this down, and
maybe they tal ked to attorneys again and
relayed that information to ne.

So |l really don't know if | spoke or
soneone else did or -- or, | nean, and maybe it
wasn't even from corporate accounting. Mybe
It was, you know, other -- |I'mkind of
summari zi ng, you know, again, so | don't really
know -- | can't really say for sure. | don't
remenber how | cane about of this know edge.

Q | appreciate your efforts,
M. Waterhouse, but | will just tell you that
If | ask a question and you don't know the
answer or you don't recall, |I'm happy to accept
that. | don't -- | don't want you to
specul ate, so | want to be clear about that.
So | appreciate it.

Let nme just ask you sinply: Do you
know what attorneys -- can you identify any of

the attorneys who thought that the bankruptcy
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process didn't change the agreenent?

A | don't recall.

Q kay. Perfect.

And then let's |look at the | ast
sentence. |t says, quote: The response should
I nclude, as | covered in the board neeting,
that both entities have the full faith and
backi ng from Ji m Dondero, and to ny know edge
t hat hasn't changed.

Do you see that?

A Yes.

Q kay. Prior to Cctober 6th, 2020,
had you told the retail board that HCVFA and
NexPoi nt have the full faith and backing from
Ji m Donder 0?

A Yes.

Q Do you renenber in the context in

whi ch you told the retail board that?

A | nmean, generally, yes.
Q Tell nme what you recall.
A So we were wal ki ng through the

financials fromthe advisors; right? So as |
descri bed to you, you have got HCMFA and NPA

And these -- the financials, you know, show
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they have liabilities on themthat exceed
assets.

So the retail board has asked, okay,
you know, how -- you know, if -- if these
liabilities conme due or they're payable, you
know, how does that cone about?

And, you know, the response is,
wel |, the advisors have the -- the full faith
and backing from-- from Ji m Dondero.

Q And how did you know that the
advisors had the full faith and backing from
Ji m Dondero? What was the basis for that
statenent that you nmade to the retail board?

A | talked to Jimabout it at sone
point in the past.

Q And did you tell M. Dondero that
you were going to informthe retail board that
the advisors had his full faith and backi ng
before you actually told that to the retail
boar d?

A | don't recall having that
conver sati on.

Q Do you recall if you ever inforned

M. Dondero that you had di sclosed or told the
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retail board that the advisors had the full
faith and backing of M. -- M. Dondero?
M5. DElI TSCH PEREZ: (hject to the

form

A | don't recall discussing that wth
himat the tine.

Q When you told this to the board, was
M. Dondero participating in the discussion?

A Not that | recall.

Q Wthdrawn. Was it not -- wthdrawn.

Do you recall whether -- when you

covered this issue with the board, was that in
a -- a Zoomcall or a Wbex call? Was it a
tel ephone call? Was it in-person? Like where
were you physically in relation to the board?

A | believe | was at hone.

Q Ckay. Can you identify every person
that you recall who was present for this
di scl osure other than -- other than the board
menbers thensel ves?

M5. DElI TSCH PEREZ: (bject to the

form
A | don't recall everyone on the call.
Q Can you identify anybody who was on
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the call?
A Q her than the board nenbers?
Q Yes.
A Lauren Thedford. | nean, there
are -- there are many -- ny section is just one
of many sections that are just -- you know, as

you can appreciate, this is a |ong board
nmeet i ng.

| can't recall specifically, really
even generally, or who was on when this was
di scussed. But Lauren was typically on for the
entire tine.

Q | apologize if | asked you this, but
do either of M. Norris or M. Post hold any
positions relative to the retail funds?

A | think you asked ne this already,
John.

Q kay. | just don't recall. Can you
just refresh ny recollectionif | did, in fact,

ask you the question?

A | don't believe -- if we can go
back. | don't believe M. Norris has a title
at the retail funds. M. -- and M. Post iIs

t he CCO of the advisor, the advisors.
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Q kay. Do you know if either of them
have a position with the retail board -- with

the retail funds?
A | don't believe M. Norris has a

position with the retail funds.

Q Al right. Wat about M. Post?

A M. Post is the CCO of the advisors.
Q (kay. Does he hold any position --
A | don't believe so.

Q -- With the retail funds?

A | don't believe so.

Q Ckay.

A | don't know if being the CCO for

t he advi sor conveys sonething for the retail
funds. Again, | amnot -- that is the |egal
conpliance part of it. | don't know.

Q Wiy did you tell the retail board
t hat the advisors have the full faith and
backi ng from M. Dondero?

M5. DANDENEAU. (bjection to form

A It is-- it is -- it is what has
been di scussed with them prior.

Q And were you -- were you trying to

give themconfort that even though the
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liabilities exceeded the assets that the
advisors would still be able to neet their
obligations as they becone due?
V5. DANDENEAU:. (bjection to form
V5. DElI TSCH PEREZ: (nbject form
A | -- 1 can't -- | don't renenber
specifically the conversation, but generally --
you know, generally, yes. And that is why --
but, you know, again, in this email saying, you
know, I amsure | qualified it with the retai
board, you know, as | said | like -- you know,
to ny know edge, that hasn't changed. But,
again, generally -- generally that is what |
remenber.
Q kay. Do you recall if in the
advi sors' response to the retail board's
question if the response included any statenent
concerning M. Dondero and -- and the full
faith and backing that he was giving to the
advi sors?
M5. DElI TSCH PEREZ: (bject to the
form
A | don't -- | don't renenber

specifically what was provi ded.
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Q kay.
A And | don't really -- | don't really
remenber generally either.
Q kay.

MR MRRIS: So -- so, again, |I'm
just going to ask M. Rukavina if your
clients can produce as soon as possible the
15(c) response, the witten response that
the advisors made, if any, to the board's
Question No. 2.

"' mnot | ooking for the whole
response, but | certainly want the response
to Question No. 2.

Q Do you have a general understandi ng
as to the anount by which -- wthdrawn.

Did -- did the assets of --

Wi t hdr awn.
Did the liabilities of HCMFA exceed
its assets in 20207
M5. DANDENEAU. (bjection to form
M5. DElI TSCH PEREZ: (bjection, form

A | believe | have already answered
that question earlier, | think. | believe |
sai d yes.

Page 195

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38

Page 196 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

WATERHOUSE - 10-19-21
Q kay. And did the liabilities of
NexPoi nt exceed its assets in 20207?

M5. DElI TSCH PEREZ: (bjection to

form
A | don't believe so.
Q Ckay. So -- so it was only one of

the two advisors who had liabilities that
exceeded the value of the assets.

Do | have that right?

M5. DEI TSCH PEREZ: (bjection to
form

M5. DANDENEAU. Form
A Yes.

Q And do you know, ball park, the
anmount by which the val ue of HCMFA' s
liabilities exceeded their assets in 20207

M5. DANDENEAU. (bjection to form
A | don't -- | don't recall.

MR MORRIS: | had specifically
requested in discovery the audited
financial reports for both advisors and
NexPoint. | think | may have gotten one
for NexPoint but I'mstill waiting for t

bal ance. And |I'mgoing to renew ny requ
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for those docunents too.

Q Let's go to the next exhibit, which
I's Nunber 10. So | think it is in your stack,
M. Waterhouse.

MR MORRIS: And we can take the one
down fromthe screen and put up Nunber 10
for everybody.

(Exhi bit 10 narked.)

Q And | don't know if you have ever
seen this before, but I'mreally putting it up
on the screen for purposes of turning to the
very | ast page of the docunent.

So this is a docunent that we have
been -- that we premarked as Exhibit 10. And
we're turning to the | ast page of the docunent,
which is a docunent that was filed in the
adversary proceedi ng 21-3004. And -- no, |
apol ogize, | think we -- right there. Perfect.

And it is page 31 of 31.

MR MORRIS: | think there may have
been sone sonething erroneously stapled to
the hard copy that | gave you fol ks, but
"' m 1l ooking for page 31 of 31 in the

docunent that begins with the first page of
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Exhi bit 10.
Q Do you have that, M. Waterhouse?
A | don't have it yet. |'m/l ooking.

Q Al right. [If you look at the top
ri ght-hand corner, you will see it says page
hopeful | y sonet hi ng of 317

A Yes, |'ve got it now.

Q kay. You have got 31 of 31. You

can take a nonent to read that, if you woul d

li ke.

A (Revi ewi ng docunent.) Ckay.

Q Have you ever seen this before?

A | don't knowif | have seen this
speci fic docunent, but, you know, |'ve --
["'m-- I'"maware of it.

Q And is this the docunent that you

had in m nd when you sent that email to
Ms. Thedford that we just | ooked at where you
said that H ghl and had agreed not to nake a

demand upon HCVMFA until May 20217

A Honestly, | don't -- it wasn't this
docunent. | nean, it's sonething like this,
yes. | nean, yes.

Q Vell --

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 199 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

WATERHOUSE - 10-19-21

A It is sonmething like this, but |
don't think it was this specific docunent.

Q Well, but this docunent does say in
the | ast sentence that Hi ghland agreed not to
seek -- not to demand paynent from HCMFA pri or
to May 31, 2021; right?

A Yes.

Q And are you aware of any ot her
docunent that was ever created pursuant to
whi ch Hi ghl and agreed not to demand paynent on
anounts owed by HCMFA before May 31, 20217

A Hold on. Are you asking, am| aware
of a docunent that by HCMFA that basically says
ot herw se?

Q No. Let ne try again.

Are you aware of any other docunent
pursuant to which -- pursuant to which H ghl and
agreed not to make a demand on HCMFA until May
31st, 20217?

A ['"'m-- 1 think there was sonethi ng
I n connection with -- with the -- with the
audit that basically says the sane thing.

Q Ckay. And do you think that the

audit is referring to this particul ar docunent?
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A | don't know.
Q Al right. This docunent is dated

April 15, 2019. Do you see that?
A | do.
Q And do you renenber that the audit

was conpl eted on June 3rd, 20197

A Yes.
Q And do you recall that the audited
financials -- and |'m happy to pull themup if

you would like, but do you recall that the
audited financials included a reference to the
agreenent pursuant to which H ghl and agreed not
to make a demand until My 31st, 20217

A Yes, | renenber.

Q And as part of the process, would
you have expected the corporate accounting team
to have provided a copy of this docunent to
PwWC?

M5. DANDENEAU. (bjection to form

A Yes, | woul d have expected sonethi ng
li ke this, or again, you know, sone docunent
that basically states -- states the deferral
till May 31 of 2020.

Q Ckay.
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A May 31 of 2021, excuse ne.
Q And this docunent states the

deferral that you just described; correct?

A It does.

Q And this docunent states the
deferral that was described in the audited
financial statenments that we | ooked at before;
correct?

A It does.

MR MORRIS: Ckay. Can we scroll
down just a little bit to see who signed on
behal f of the acknow edgnent there.

Q Ckay. So M. Dondero signed this
docunent on behalf of both HCVMFA and Hi ghl and;

do you see that?

A | do.
Q Ckay. Did you discuss this docunent
or the -- w thdrawn.

Did you di scuss the concept of the
deferral wwth M. Dondero in the spring of
20197

A | think | testified |I don't recall.
Q Ckay. Do you know whose idea it was

to i ssue the acknow edgnent in this fornf
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A | don't recall.

MR MORRIS: Can we scroll back up
to the docunent, please.

Q Do you see in the beginning it says,
reference is made to certain outstanding
anmounts | oaned from Hi ghl and to HCMFA for
f undi ng ongoi ng operati ons.

Do you see that?

A Yes.

Q And were you aware as the CFO of
H ghl and and as the treasurer of HCMFA that as
of April 15, 2019, Hi ghland had nade certain
| oans to HCMFA to fund HCMFA' s ongoi ng
oper ati ons?

A Yes.

Q And were you aware that those | oans
wer e payabl e on demand and renmai ned out standi ng
as of Decenber 31st, 20187

A Yes.

Q And were you aware that those
anmounts were payabl e on demand, and they
remai ned outstanding as of April 15, 2019?

M5. DElI TSCH PEREZ: (bject to the

form
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A Well, this -- this docunent dated
April 15, 2019 says they have been deferred to
May 31, 2021.

Q Right. But |I'mjust sticking to the
first paragraph where they refer to the
out standing anmounts. And in the end it says
the -- it remai ned outstandi ng on Decenber
31lst, 2018, and I think you told ne that you
understood that, and then I'mjust trying to
capture the last piece of it.

Did you understand that there were
anounts outstanding fromthe |oan that H ghland
made to HCVFA to fund ongoi ng operations as of
April 15th, 20197

A Yes.

Q Thank you. Let's |look at the next
sentence. HCMFA expects that it nmay be unable
to repay such anmounts shoul d they becone due
for the period conmenci ng today and conti nui ng
t hrough May 31st, 2021.

Do you see that?

V5. DANDENEAU:. (Objection to form

A | do.

Q As the CFO -- w thdrawn.
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As the treasurer of HCMFA, did you
believe that -- do you believe that statenent

was true and accurate at the tine it was

render ed?
A | nean, it -- it -- the answer to
that is | really didn't have any -- | didn't

have an opinion really.

Q Did you do anything to educate
yourself in April of 2019 on the issue of
whet her HCMFA coul d repay the anounts that it
owed to Hi ghland shoul d they becone due?

A | don't believe so.

Q Did you at any tine form any
opinions as to HCMFA's ability to repay al
anounts due to Hi ghland should they becone due?

A Not really. | guess | don't...

Q Well, you told the retail board that
HCMFA' s liabilities exceeded their assets in
2020; correct?

A Yes.

Q Based on the work that you did to
prepare for the retail board, did you form any
view as to whet her HCMFA woul d be unable to

repay the anmounts that it owed to Hi ghl and
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shoul d t hey becone due?
M5. DANDENEAU. (bjection to form

A | nmean, | -- when you | ook at that,
to answer you, conpletely, you know, again,

If -- the response | gave the retail board was,
you know, the -- the advice -- HCMFA advi sors
have the -- have the full faith and backi ng of
JimDondero. So I didn't forman opinion of
whet her the advisor could pay it or not.

Q Did you formany view as to whet her
the advisors could repay the anounts that it
owed to Hi ghland shoul d they becone due w t hout
the full faith and backing of M. Dondero?

V5. DANDENEAU:. (Objection to form
MS. DEI TSCH PEREZ: Form

A | nmean, if you -- if you -- if you
take that |ast statenent out, | nean, it would
be difficult for HCMFA to pay back demand notes

at that tine.

Q And it was precisely for that reason
that you told the retail board that -- that the
retail -- that the advisors had the full faith

and backing of M. Dondero; correct?

M5. DANDENEAU. (bjection to form
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A | nmean, yes, as the nouthpiece, |
was relaying information.

Q Ckay. And you rel ayed that
I nformation with the knowl edge and approval of
M. Dondero; correct?

M5. DElI TSCH PEREZ: (bject to the
form

A As | stated in the email, | don't
believe, and | think | testified | don't
believe | had conversations with M. Dondero at
the tinme of that board neeting.

Q Did you tell the retail board that
the advisors had the full faith and backi ng of
M. Dondero without M. Dondero's prior
approval ?

A Yeah, | -- | -- yes, I'm-- like |
said, | think | testified earlier, |I'msure |
qualified it as well.

Q What do you nean by that?

M5. DANDENEAU. (bjection to form

A Again -- again, like | said in the
email, it has the full faith and backing of Jim
Donder o unl ess that has changed.

Q Actually that is not what you said,
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so let's put the email back up.

A It is-- it is -- it is in the
emai | .

Q Let's put the email back up. You
didn't say unless it has changed. You said you
believe it hasn't changed; right?

A Ckay. And to ny know edge t hat
hasn't changed, that is what it says.

Q That's right.

A But, again, | nean, that is -- |

don't know everything. And I'mnot in every

conversation. |I'mnot -- to presune that | am
Is -- and you have to put nyself -- as you
started this out, M. Mrris, | was at hone in

Cct ober of 2020 with COVID -- or, you know,
under these COVID times that we described is
very difficult.

We have all been working at hone for
really the first tinme ever, undergoing
processes, procedures, control environnments
t hat have been untested, and there is poor
conmmuni cat i on.

So |l amrelaying, as I'mtelling you

now, what is in the email. And unl ess
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sonmet hi ng has changed -- to ny know edge, it
hasn't changed, but it could have changed.

Q When you say that the advisors have
the full faith and backing from M. Dondero,
did you intend to convey that, to the extent
the advisors were unable to satisfy their
obligations as they becone due, M. Dondero
would do it for then?

M5. DANDENEAU. (bject to the form

M5. DEI TSCH PEREZ: (bject to the
form

And, John, we have given you a | ot
of | eeway here but this does not seem
relevant to this case. You seem sort of
taking a conplete sort of diversion into
the allegations and the conplaint just
filed on Friday, and so | would ask you to
nove on because --

MR MORRIS: And I will tell you --

Il will tell you that | have never read that

conpl ai nt cover-to-cover. | have nothing

to do with the prosecution of those clains.

And this issue that we're tal ki ng about

right nowis related solely to the
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prom ssory notes that your clients refuse
to pay.

So I'mgoing to continue to ask ny
guestions, and | would ask the court
reporter to read back ny | ast question.

(Record read.)
M5. DElI TSCH PEREZ: And then |

believe there were objections to form

Q You can answer the questi on.
A Yes.
Q Thank you very nuch, sir.

MR MORRIS.: Can we go back to the

ot her docunent, please?

Q M. Waterhouse, do you know if this
docunent was ever shared with the retail board?

A | don't recall.

Q Did you ever share it with the
retail board?

A | don't recall.

Q Did you ever tell the retail board
about the substance of this docunent?

A | don't recall.

Q Did you ever tell the retail board

t hat Hi ghl and had agreed not to nake a demand
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agai nst HCWVFA until My 20217

A | don't recall.

Q Do you know whet her anybody on
behal f of the advisors ever infornmed the retail
board that Hi ghland had agreed on April 15,
2019, not to nmake a demand agai nst HCVMFA under
the prom ssory notes?

A | don't recall.

Q Did you instruct Ms. Thedford or
anybody el se responding to the retail board's
15(c) inquiry to disclose this docunent?

A Did I instruct Ms. Thedford or
anyone else to -- to -- to produce this, to
di scl ose this docunent? |Is that what you -- |

just want to nmake sure.

Q Uh- huh.
A Yeah, | don't -- | don't recall.
Q Did you instruct anybody to inform

the retail board, in response to their question
as part of the 15(c) process, to -- to tell the
retail board about Hi ghland' s agreenent not to
make a demand until 20217

M5. DANDENEAU. (bjection to form

A | don't recall.
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Q Did you ever informPwC that HCMFA' s

liabilities exceeded its assets?
M5. DANDENEAU. (Object to the form

A | don't -- | don't think I told
them | nean, they -- they audited the
financi al statenents.

Q Did -- do you know i f anybody on
behal f of Hi ghl and ever i nforned
Pri cewat er houseCoopers that HCMFA may be unabl e
to repay anmounts owi ng to Highland, should they
become due?

M5. DANDENEAU. (bjection to form

A Yes. Again, | think | testified
earlier that -- that this was communicated to
t he auditors.

Q ldeally --

A | don't know who exactly did that.
| don't recall doing it, but, yeah, it was --
It was communi cated. And that is why -- |
mean, there is a disclosure in the financi al
statenents; right?

Q There is, and that disclosure
relates to the | ast sentence of this docunent;

correct?

Page 211

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 212 of 397

© 00 N oo o b~ w Nk

N N N N N N - = (o = - = = . - =
(62 H w N (o o (o] 00} ~ » ol S w N - o

WATERHOUSE - 10-19-21

A Yes.

Q Do you recall looking in the
docunent and seei ng anything that was discl osed
Wi th respect to the sentence above that?

A No.

Q Do you know whet her anybody on
behal f of Hi ghland ever i nforned
Pri cewat er houseCoopers that HCMFA expects that
It may be unable to repay anounts due and ow ng
to Hi ghland should they becone due?

M5. DElI TSCH PEREZ: (bject to the

form | think that is the third tine.

A | don't recall. Again, as | said,
we -- all of this was given to the auditors.

Q Do you know i f Hi ghland received

anyt hing of value in exchange for its agreenent
not to denmand paynent on anounts owed by HCMFA
prior to May 31st, 20217
M5. DElI TSCH PEREZ: (bject to the
form That is the second tine.
M5. DANDENEAU: (bject to the form
A | have answered this question.
MR. RUKAVI NA: Hold on. Object to

| egal conclusion. Go ahead.

Page 212

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03005-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 17:22:38 Page 213 of 397

© 00 N oo o b~ w Nk

N N N NN RBP RPR R R R R R R R
N W N P O © 0 N O O N~ W N B O

25

WATERHOUSE - 10-19-21

A | have answered this question
bef ore.

Q And the answer was no?

A "' m not awar e.

Q Now, this acknow edgnent can't

possi bly apply to the two notes that you signed
on behal f of HCMFA because those notes were

signed on May 2nd and May 3rd, 2019; is that

right?
V5. DANDENEAU:. (Objection to form

A Unl ess there is a drafting error.

Q Ckay. Are you aware of a drafting
error?

A |"mnot aware. | didn't -- | wasn't
part of -- | didn't sign this note or this
acknow edgnent. | didn't draft it.

Q But you do see it is dated April 15,
2019; right?

A Yes.

Q And this was a docunent that was

actually included by the advisors in a pleading
they filed with the Court; right?
MR. RUKAVI NA:  Well, | don't know

that so | object to form
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Q kay. Let's go to the first page of

t he docunent and just confirmthat.

MR AIGEN:. M. Morris, | just note
that you already said there was sone error
wi th the docunent that is listed as
exhibit --

MR MORRIS: No. No, no, no.

M5. DElI TSCH PEREZ: Ch, okay.

MR MORRIS: What | said is that
there is a few pages that were m stakenly
stapled to the end of the docunent.

V5. DElI TSCH PEREZ: (kay.

MR. MORRIS: There is no problem
with this docunent.

M5. DElI TSCH PEREZ: And just so
we're clear that the docunent -- the pages
that start with defendant's anended answer
are not intended to be part of this
docunent ?

MR MORRIS: That's correct.

M5. DElI TSCH PEREZ: And that the --
but it is your representation that the rest
of the docunent is -- is -- is correct

because we don't -- we don't have any way
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of verifying that, we're just --

MR. MORRI'S: You do, actually. You

could just go to Docket No. 21-3004.

M5. DEI TSCH PEREZ: If you want to
stop this deposition so we can go and pul

t hat docunent up, we're happy to do it. So

| am just asking you for your

representati on.
MR MORRIS. Sure. | gave that.
M5. DEI TSCH PEREZ: Ckay.

Q So do you see that this is a
docunent that was actually filed with the Court
by Hi ghland Capital Mnagenent Fund Advi sors?

A No. | get with the first page in
the section. WMaybe I'm | ooking at the wong
thing. It says, Highland Capital Managenent.

Q Don't worry about it. Don't worry
about it.

A Maybe | went back -- okay.

MR MORRIS: Al right. Can we put

up on the screen Exhibit 2.

(Exhibit 2 marked.)
MR. MORRI S: | think it is
Exhi bit 1.
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M5. DANDENEAU:. |'msorry, John, did
you say Exhibit 2 or Exhibit 17
MR MORRIS: It is Exhibit 2 in the
bi nders so it is premarked Exhibit 2. And
now |I'masking -- right there -- going to
Exhibit 1 to the docunent that was marked
as Exhibit 2.
M5. DANDENEAU. Got it. [In the
bi nder there is no --
MS. DElI TSCH PEREZ: There is no
Exhi bit 1.
MR MORRIS: Al right. So |Iook at
the one on the screen.
Q Do you see, M. Waterhouse, that
this is a prom ssory note dated May 31st, 2017,
in the approxi mate anmount of $30.7 mllion?
A Yes.
Q And do you see that the naker of the

note i s NexPoi nt?

A Yes.

Q And that Highland is the payee; is
that right?

A Yes.

Q Ckay. And do you see in Paragraph 2
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this is an annual installnment note?

A Can you scroll down.

Q Sur e.

MR MORRIS: Can we scroll down --
yeah, there you go.

A Ri ght there, yeah. Yes.

MR MORRIS: And can we scroll down
to the signature |ine.

Q And do you recogni ze that as
M. Dondero's signature?

A Yes.

Q And is this the prom ssory note that
we tal ked about earlier where NexPoint had nmade
certain paynents in the aggregate anount of
about 6 to $7 mllion against principal and
I nterest?

A | don't recall discussing the
aggregate principal anounts of 6 to $7 mllion,
but -- so |l don't -- | don't recall that prior
di scussion with those anounts.

Q Al right. Let's take a | ook.
NexPoi nt al ways included this prom ssory note
as a liability onits audited financi al

statenents; right?
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A Yes.

Q And NexPoint had its financi al
statenments audited; isn't that correct?

A Yes.

Q And was the process of NexPoint's
audit simlar to the process you descri bed
earlier for H ghland and HCMFA?

A Yes, it is simlar.

Q Ckay.

MR MORRIS: Can we put up

NexPoi nt's audited financials and | et

everybody know what exhibit nunber it is,

La Asia?

M5. CANTY: It is going to be

Exhi bit 46.

(Exhibit 46 marked.)

Q And do you see, sir, that we've put
up NexPoi nt Advi sors' consolidated financi al
statenents and suppl enental information for the
peri od endi ng Decenber 31st, 20197?

A Yes.

Q Did you participate in the process
whereby these audited financial statenents were

I ssued?
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A | didn't participate directly, as
|*ve described before, about the -- the team
performng the audit.

Q Do you recall when the audit of
NexPoi nt's financial statenents for the period
endi ng Decenber 31st, 2019 was conpl et ed?

A Yes.

Q And when do you recall it being

conpl et ed?
A In January of 2021.
Q Do you know why the 2019 audit

report wasn't conpleted until January of 20217

A Yes.

Q Why was the NexPoint audit report
for the period ending 12/31/19 not conpl eted
until January 20217

A Because we had to deal w th working
fromhonme from-- with COVID, and on top of al
of our daily responsibilities and job duties
at -- at providing -- at Hi ghland providing
services to NexPoint, we had to do all of this
extra work for a bankruptcy that was filed in
Oct ober of 2019.

MR MORRIS: Can we go to the
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bal ance sheet on page 3?7 GCkay. Stop right

t here.

Q Do you see under the liabilities
section, the last itemis note payable to

affiliate?

A Yes.
Q And is that the note that we just
| ooked at ?

M5. DANDENEAU. (bjection to form

Q W t hdr awn.

s that the approxi mately
$30 million note that we just |ooked at that
was dated from 20177

V5. DANDENEAU:. (Objection to form

A | believe no.

Q Ckay. You're not aware of any ot her
note that was outstanding from NexPoint to
H ghl and as of the end of the year 2019, other
than that one $30 mllion note; right?

A | don't recall.

Q And as of the end of 2019, the
princi pal anmount that was due on the note was
approximately $23 mllion; right?

M5. DElI TSCH PEREZ: (bject to the
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form
A Approxi mat el y.
Q And does that refresh your

recol l ection that between the tine the note was
executed and the end of 2019, that NexPoint had
pai d down approximately $7 million?

A Yes. |If we are just doing the math,
yes.

Q Ckay. Did NexPoint conplete its
audit from 20207?

A Sorry, you kind of broke up. Do
NexPoi nt conpl et e?

Q The audit of its financial

statenents for the period ending Decenber 31st,

20207?
A No.
Q No, it's not conplete?
A No, it is not conplete.
Q Did HCMFA conplete its audit for the

year endi ng Decenber 31st, 20207
A No.
MR MORRIS: Can we go to page 15,
pl ease, the paragraph at the bottom

Q Do you see that NexPoint has
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I ncl uded under notes payable to Hi ghland a
reference to the anounts that were outstanding
as of the year-end 2019 under the note that we
| ooked at just a nonent ago?

A Yes. Are you tal king about the
second paragraph?

Q "' m actual ly tal ki ng about first
paragraph. Do you understand that the first
paragraph is a reference to the 2017 note, and
the anounts that were -- the principal anount
t hat was outstanding as of the end of 20197

M5. DANDENEAU. (bjection to form

John, do you nean the first paragraph of

t hat page?

MR MORRIS: No, the first paragraph
under notes payable to Hi ghl and.

A Yeah, | see the paragraph, and
again, this is what | answered earlier. |
beli eve so, just because | don't -- again, this
IS a nunber in a balance sheet, and w t hout
matching it up and seeing the detail with the
schedule like |I kind of tal ked about for
Hi ghl and's financial statenents, it is alittle

bit nore difficult to tie everything in

Page 222
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perfectly together.

Q Ckay. But you're not aware of any
note that was outstanding at the end of 2019
from NexPoint to Hi ghland other than whatever
principal was still due and ow ng under the
$30 mllion note issued in 2017; correct?

A Well, it -- | don't -- there is
reference in the second paragraph. | don't --
| don't -- | don't recall what that is
referring to, so | don't -- | don't know.

Q Wll, if you listen carefully to ny
question, right, |I'm asking about notes that
were outstanding at the end of 2019, and if we
| ook at the paragraph you just referred to, it
says that during the year there were new notes
i ssued totaling $1.5 mllion, but by the end of
the year, no principal or interest was
out st andi ng on the notes.

Do you see that?

A Ch, | do, yes.

Q So does that refresh your
recollection that there were no notes
out st andi ng from NexPoi nt to Hi ghl and ot her

than the principal remaining under the original
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$30 million 2017 note that we | ooked at a
monment ago?

A Wll, we're at the bottom of the
page. |s there anything on page 167

Q That is a fair question, sure. That
s it.

A Ckay. So it appears that that is
the only note that is detailed in the notes in
the financial statenent.

Q And you don't have any nenory of any
ot her note other than the 2017 note, right,
bei ng outstandi ng as of the end of the year?

A | deal with thousands of
transactions every year. | don't really have a
very specific nmenory for what exactly was
out st andi ng.

MR MORRIS: Wiy don't we take a
break now. W' ve been going for alittle
while. It's 3:26. Let's cone back at
3:40.

VI DEOGRAPHER: W' re going off the
record at 3:26 p. m
(Recess taken 3:26 p.m to 3:39 p.m)

VI DEOGRAPHER: We are goi ng back on

Page 224
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the record at 3:39 p. m
Q Al right. M. Waterhouse, we -- |
don't think we have a | ot nore here.

To the best of your know edge and
recoll ection, were all affiliate | oans and all
| oans made to M. Dondero recorded on
H ghl and' s books and records as assets of
Hi ghl and?

M5. DANDENEAU. (bject to the form

asked and answer ed.

A To ny know edge, vyes.

Q kay. Can you recall any loan to
any affiliate or M. Dondero that was not

recorded on Hi ghland's books and records as an

asset ?

A Li ke during ny time as CFO? | don't
recal | .

Q How about after the tine that you

were CFO? D d you recall that there was a | oan
by Highland to an affiliate or to M. Dondero
that hadn't been previously recorded on
Hi ghl and' s books as an asset?

M5. DANDENEAU. (bjection to form

A | guess | don't understand the
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question. | left H ghland as of -- |I'm not
aware of -- | left H ghland in February --
probably the |ast day of February of 2021.
Q kay.
A l"'mnot -- I'mnot aware of any --
"' m not aware of anything past that date.

Q Okay. Wiile you were the CFO at

Page 226

H ghl and, did H ghland prepare in the ordinary

course of business a docunent that reported
operating results on a nonthly basis?

A Yes.

Q And are you generally famliar wt
the nonthly operating reports?

A Yeah. You are referring to the
reports that we filed to the Court every nont

Q | apologize, I"'mnot. |'mtaking

h

h?

you back to the pre-petition period. There was

a report that | have seen that I'mgoing to
show you, but |'mjust asking for your

know edge.

MR MORRIS: Let's put it up on the

screen, Exhibit 39.
(Exhi bit 39 nmarked.)

Q Do you see this is a docunent that
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Is call ed operating results?

A Yeah, that's the title of it.

Q kay. And was a report of operating
results prepared by H ghland on a nonthly basis
during the tinme that you served as CFO?

A No.

Q Are you famliar with a docunent of
this type? And we can certainly |ook at the
next page or two to refresh your recollection.

A |'"mjust looking at the title. |
don't really -- again, as | discussed before, |
don't have any records or docunents or enmails
or appointnments or anything that | was able to
use prior to -- prior to this deposition, so
"' m doing the best | can.

Q kay. You don't need to apol ogi ze.
|"mjust asking you if you are famliar with
t he docunent called Operating Results that was
prepared on a nonthly basis at Hi ghland?

M5. DElI TSCH PEREZ: (bject to the

form
Q If you're not, you' re not.
A | don't believe this was prepared on

a nonthly basis.
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Q Okay. Do you see that this one
Is -- is dated February 20187

A Yes.

Q Do you have -- do you believe --

have you ever seen a docunent that was
purporting to report operating results for
H ghl and?
V5. DANDENEAU:. (bjection to form

A Yes.

Q kay. And when you say that you
don't believe it was produced on a nonthly
basis, was it produced on any periodi c bases

t he best of your recollection?

Page 228

to

A | believe it was -- it was prepared

on an annual basi s.

Q kay.

MR MORRI S: Can we | ook at the next

page.

Q Do you see that there is a statenent

here called: Significant itens inpacting
HCMLP' s bal ance sheet ?
And it is dated February 2018.
A Yes.

Q Do you recall that there was a
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report that Hi ghland prepared that identified
significant itens inpacting the bal ance sheet?

A A report that was prepared.

Q Let nme ask a better question: D d
H ghl and prepare reports to the best of your
recollection that identified significant itens
that inpacted its bal ance sheet?

A Wl l, so Highland prepared a -- a

mont hly cl ose package. And maybe |I'm

getting -- and -- and naybe change nanes at one
time or maybe I'mjust -- again, just

m srenenbering -- but in that, yes, there is a
page that would detail just changes in -- you

know, just changes nonth over nonth on the
bal ance sheet.

Q Ckay. And maybe it is ny fault.
Maybe | didn't know the proper nane for it.
But let's use the phrase "nonthly cl ose
package. "

Did Hi ghland prepare a nonthly cl ose
package in the ordinary course of business
during the tine that you served as CFO?

M5. DANDENEAU. (bjection to form

A Yes.
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Q And did the nonthly cl ose package
t hat Hi ghl and prepared include information
concerning significant itens that inpacted
H ghl and' s bal ance sheet ?

A Yes, it had a page |like that is --
that is on the screen that detailed itens
like -- of that nature.

Q And do you know who -- was there
anybody at Hi ghl and who was responsi bl e for
overseeing the preparation of the nonthly
reporting package?

A That woul d have been -- again, it

varies over tinme during ny tenure as CFO

It -- it varied over -- over tine, but -- but
typically a -- a corporate accounting nanager.
Q And who were the corporate

accounti ng managers during your tenure as CFO?

A It would have been Dave Kl os and
Kristin Hendri x.

Q And did the corporate accounting
manager deliver to you drafts of the nonthly
cl ose package before it was finalized?

A Sonet i nes.

Q Was that the practice even if there

Page 230
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were exceptions to the practice?
A The practice neaning that they
sonetines lured themto ne?
Q That that was the expectation even
I f circunstances prevented that from happening
fromtime to tine.

M5. DElI TSCH PEREZ: (nhject to the

form

A Il -- 1 would say it started out that
way but over the years it -- it was not
enf or ced.

Q Ckay. So you were -- you revi ewed
and approved nonthly -- nonthly reporting

packages for a certain period of tinme and then
over tinme you stopped doing that.
Do | have that right?
M5. DANDENEAU. (bjection to form
A Yes, | nean, if you're tal king about

a formal neeting where we sit down and go

t hrough and approve it. | would say that was
standard practice a decade -- you know, early
on. And as time went on that -- that -- that

practice wasn't followed.

Q kay.
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A And, quite frankly, | don't even
know i f these were -- these were sent to ne
even in any capacity.

Q What was the purpose of preparing
the nonthly reporting package -- w thdrawn.

What was the purpose of preparing
the nonthly cl ose package?

MS. DElI TSCH PEREZ: (Object to the

form
A The -- the original purpose was so
that it would just -- it would be a report that

was reviewed nonthly with senior nmanagenent.

Q Wio was included in the idea of
seni or nmanagenent ?

A You know, | think originally when
this was conceived that woul d have been |ike
Ji m Dondero and Mark Ckada.

Q Were nonthly reporting -- w thdrawn.

Were nonthly cl ose packages prepared

to the best of your know edge until the tine

you | eft Hi ghl and?

A To ny know edge -- | don't know,
actually. | nean, to ny know edge, | believe
it was being -- that was still being done. |
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don't know because, again, | wasn't review ng
them | hadn't reviewed a cl ose package for --

for along tinme. But | believe the standard
practice that was still being carried out.

Q Did you ever have any di scussions
Wi th the debtor's independent board concerning
any prom ssory notes that were issued by any of
the affiliates or M. Dondero?

A | can't -- | can't -- | can't recall
specifically.

Q Did you speak with the i ndependent
board fromtine to tine?

A Yes, from-- from-- fromtinme to
time | had discussions with the independent
board nenbers, you know, either -- either, you
know, by thenselves or wholly, you know, as --
as a -- as a conbi ned work.

Q Okay. Before we tal k about
M. Seery, do you recall ever having a
conversation with M. Nelns or M. Dubel
concerni ng any prom ssory note that was
rendered by one of the affiliates or
M. Dondero to Hi ghl and?

A | don't recall any conversations
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specifically.

Q Do you know if the topic was ever
di scussed, even if you don't renenber it
specifically?

V5. DANDENEAU:. (Objection to form

A It -- it -- it may have. | don't
know. | don't recall.
Q Do you recall ever discussing any

prom ssory note issued by any of the affiliates
or M. Dondero with Janes Seery?

A | don't -- | don't recal
specifically.

Q Do you recall generally ever
di scussing the topic of prom ssory notes issued
by any of the affiliates or M. Dondero to
H ghland with M. Seery?

A Not hing -- nothing is really junping
out at ne.
Q Do you recall if you ever told

M. Seery that any of the affiliates or

M. Dondero didn't have an obligation to pay

all anmpbunts due and ow ng under their notes?
A | don't recall having that

conver sati on.
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Q Did you ever tell M. Seery that you
had any reason to believe that the anpbunts
reflected in the notes issued by the affiliates
and M. Dondero were invalid for any reason?

A | don't -- | don't recall.

Q Did you tell M. Dondero -- did you
tell M. Seery that you thought the prom ssory
notes i ssued by the advisors and M. Dondero
that were outstanding as of the petition date
were assets of the estate?

A | don't recall having a specific
conversation about those -- you know, those
notes outstanding as -- as of the petition date
bei ng assets on the estate. | nean, we put
together -- you know, they're in the books and
records of the financial statenents. | don't
recall having a specific conversation.

Q Did you ever prepare any docunents
that were delivered to M. Seery that concerned
the prom ssory notes issued by any of the
affiliates or M. Dondero?

V5. DANDENEAU:. (Objection to form

A Did | produce any that concerned --

you nean did | just -- did | give M. Seery

Page 235
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2 anything that -- that said | have concerns over
3 these notes?

4 Q No. Let ne try again. Mybe it was
5 nmy question.

6 Did you ever give M. Seery any

7 I nformati on concerning any of the notes that

8 were i ssued by any of the affiliates or

9 M. Dondero?

10 M5. DANDENEAU. (bjection to form
11 A | don't recall if I did or not. |
12 don't -- | don't renenber. | nean, you have ny
13 emails. You may have asked. Again, | don't --
14 | don't know.

15 MR MORRIS: Can we put up the

16 docunent that has been premarked as Exhi bit
17 397

18 M5. DANDENEAU:. John, that is this
19 docunent, isn't it?
20 MR MORRIS. Oh, yeah, it m ght be,
21 as a matter of fact. Let's go to Nunber
22 40.
23 (Exhibit 40 marked.)
24 Q During the bankruptcy,

25 M. Waterhouse, did you prepare docunents that
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were filed with the bankruptcy court?

A | didn't -- | didn't prepare them
personal | y.

Q Di d peopl e prepare them under your
di rection?

A Yes. There were nenbers of the team
that prepared them and they worked in -- you
know, there were nenbers of DSI that were
I nvol ved in the process as well.

Q To the best of your know edge, did
DSI rely on the enpl oyees of Hi ghland for the
information that they used to prepare the
bankruptcy filings?

A Yes. The books and records were
wi th the Hi ghl and personnel.

Q Ckay. And do you see on the screen
here, there is a docunent that we have nmarked
as Exhibit 40 that is -- that is titled Sumary
of Assets and Liabilities?

A Uh- huh.

Q Ckay. And do you recall review ng
any summary of assets and liabilities before it
was filed with the bankruptcy court?

A Yes, | recall reviewing this at a
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hi gh | evel .

Q And did you believe that it was
accurate at the tine it was filed?

A | didn't have any other reason to
bel i eve ot herw se.

Q Ckay. Do you see that the total
value of all properties listed in Part 1 is
approxi mately $410 million?

M5. DElI TSCH PEREZ: (bjection to

form

A Yes, it is in 1lc.

Q Yes.

A Yes, | see that.

Q kay. |If we go to the second page,

now | think I may just have excerpts here, just
so everybody is clear, but if we scroll down to
the second page, you will see that there is
a-- alittle further. There you go. You wl|
see there is a reference to Item 71, notes
recei vabl e.
Do you see that?
A | do.
Q And that was a reference to the

notes receivable fromthe affiliates and

Page 238
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M. Dondero, anong others; is that right?
M5. DANDENEAU. (bjection to form

A Yes. The affiliate notes and the
Dondero notes were in this anmount, but they
weren't -- again, |like you said, and anong
ot hers.

Q kay. We will ook at the
specificity because |I'm not playing gam ng
here, but do you know if the $150 million of
notes receivable was included within the

$410 mllion of total value of the debtor's

assets?
M5. DANDENEAU. (bjection to form
A |l -- 1 -- 1 believe so.
Q Right. And so is it fair to say

that as of the date this docunent was prepared,
the notes receivable were nore than one-third
of the value of the debtor's assets?
M5. DElI TSCH PEREZ: (bject to the
form
M5. DANDENEAU: (bject to the form
A Again, if you are just taking the
mat h, 150 divided by whatever the $400 million

nunber is above, then yes, you get there.
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Q kay.

A You know, but as of the tine of this
filing, that is what was put in this filing,
right, but, you know, | nean, nunbers --
nunbers change, facts and circunstances change.

Q But as the CFO of Highland, the
debtor in bankruptcy, did you believe that this
nunber accurately reflected the total anount

due under the notes receivabl e?

A That is what we had in our books and
records.
Q Ckay. And did you believe as the

CFO that the books and records accurately
reported the then value of the debtor's assets?
M5. DANDENEAU. (bjection to form

A W didn't -- as part of this filing,
there was no fair val ue neasurenent or
anything. These were just accounting entries
for the promssory notes. There is no analysis
for inpairment or fair market val ue adjustnents
or anything of that nature. This is purely
t aki ng nunbers and putting themin our form

Q Did you do any inpairnent analysis

at any tinme while you were enpl oyed by
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Hi ghl and?
A Yes, we did do inpairnment analysis
on -- on assets.
Q kay. Did you ever do an inpairnent

anal ysis on any of the prom ssory notes that
were given to Highland by any of the affiliates
or M. Dondero?

A Not that | recall.

Q Under what circunstances do you
prepare inpairnment anal yses?

A As -- as -- if you're preparing
financials in accordance wth GAAP, generally
accepted accounting principles, if you're
preparing full GAAP financials, you should be
preparing -- you should be undergoing on a
periodi c basis any fair market val ue
adj ustnents to assets.

As | was instructed at the tine of
the petition date, we weren't produci ng GAAP
financials. So this wasn't sonething | was
worri ed about nor concerned about.

Q kay. Were NexPoi nt and HCMFA and
H ghl and' s audited financial statenents

prepared i n accordance with GAAP?
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A The audited financials -- yes,
audited financial statenents are prepared in
accordance wth GAAP.

Q Do you recall whether any of
H ghl and or HCMFA or NexPoint ever nmade a fair
mar ket val ue adjustnent to any of the notes
| ssued by any of the affiliates or M. Dondero

to Hi ghl and?

A | do not recall that happening, but
the -- it is because under -- under GAAP,
the -- the treatnent of liabilities is

different than assets.

Q Ckay. So then let's just focus on
H ghl and' s audited financial statenents.

The | ast audited financi al
statenents were for the period endi ng Decenber
31st, 2018; correct?

A That is ny understandi ng.

Q And you had -- you had an obligation
to disclose anything to Pricewat er houseCoopers
concerni ng any subsequent events between the
end of 2018 and June 3rd, 2019; correct?

M5. DANDENEAU. (bjection to form

MS. DElI TSCH PEREZ: Form
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A Correct.
Q Ckay. To the best of your
know edge, as Highland's CFO did Hi ghland ever
make any fair market val ue adjustnents to any
of the prom ssory notes that were carried on
Its bal ance sheet and that were issued by any

of the affiliates or M. Dondero?

A | think I answered that question
earlier. | don't recall doing that for any of
the -- those -- those notes. So it would have

I ncluded the audit for the -- for the 2018

peri od.
Q Ckay.
MR MORRIS: Can we go to the next
page.
Q Do you see this is a note a list of

notes recei vable? Do you see that?

A Yes, | do.

Q And do you see that this ties into
the page that we were just |ooking?

A |"msorry, can we go back to the
prior page? | nean, it was at 150, 331,222. It
was on the prior page. Next page. Yes, it

agr ees.
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Q Okay. So now let's | ook at that
schedule. So this was the face anount of all
of the prom ssory notes that Hi ghland held at
the tinme this docunent was filed with the
bankruptcy court; right?

A Yes.

Q There is a footnote there that says,
doubtful or uncollectible accounts are
eval uated at year-end.

Do you see that?

A | do.

Q Ckay. And is it fair to say that as
of the year-end 2018, the year before this,
that to the extent any of these notes were
outstanding at that tinme, they weren't deened
to be doubtful or uncollectible?

A Yeah. For the 2018 audit, there
weren't any -- there weren't any adjustnents to
fair val ue.

Q Ckay. And during the bankruptcy, do
you recall that Hi ghland subsequently reserved
for the Hunter Mountain Investnent Trust note?

A Yes.

Q Wiy did H ghland -- were you
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I nvolved in the decision to reserve the Hunter
Mount ai n | nvest nent Trust note?

A | was not.

Q Do you know why Hi ghl and deci ded to
reserve for the Hunter Mountain | nvestnent
Trust note?

A | don't know yet decision was nade.
| believe it was nade by soneone at DSI.

Q Ckay. |'mjust asking if you know
why.

Did you ever ask anyone why they
reserved for that particular note?

A | don't recall.

Q Do you know whet her the debtor
reserved for any other note on this |ist during
t he bankruptcy?

A Again, | don't recall. | wasn't
part of any process of -- again, like any fair
val ue adjustnents or anything to that degree.
Like | said, a lot of that was done by DSI and
It was kind of out of our court.

Q kay. Do you know if any note
receivable on this list was ever deened by the

debtor to be doubtful or uncoll ectible?
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A | don't -- | don't have a
recoll ection of every filing, so | don't know.

Q Did you ever have a discussion wth
anybody at any tine about whether any of the
notes receivable on this |list should be deened
to be doubtful or uncollectible?

A No. As | previously stated, we were
told we didn't have to keep GAAP financi al s.
W weren't having -- you know, there is no
underlying audits being perforned, so | nean,
It wasn't sonething | worried about.

MR MORRIS: | nove to strike.

Q Did you ever have a conversation
wi t h anybody about any of the notes receivable
and whet her they should be deened to be
doubt ful or uncollectible? D d you have the
conversation, yes or no?

V5. DANDENEAU:. (Objection to form

A | don't recall.

Q Do you recall ever telling anybody
that you believed any of the notes receivable
on this list should be doubtful -- should be
deened to be doubtful or uncollectible?

M5. DANDENEAU. (bjection to form
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A | don't recall. | nean, it may have
happened, you know, again, when we initially
getting DSI up to speed and goi ng through
financials, it may have happened, but | don't
recall specifically.

Q Whil e you were the CFO of Hi ghl and
during the time that the conpany was in
bankruptcy, did you have any reason to believe
that any of the notes receivable on this Iist
ot her than Hunter Muntain |nvestnent Trust
shoul d have been characterized as doubtful or
uncol | ecti bl e?

M5. DANDENEAU. (bjection to form
MS. DElI TSCH PEREZ: Form

A | didn't know. | didn't form an
opi nion. Bankruptcy was new to ne. It still
IS newto ne, even after going through this.

So | really didn't know what to expect nor

really -- you know, | didn't know.
MR MORRIS: | nove to strike.
Q During the period of Hi ghland's

bankruptcy when you were serving as CFQO, did
you have any reason to believe any of the notes

on this list were doubtful or uncollectible?
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M5. DEI TSCH PEREZ: This is like the
fifth tinme you' ve asked it. Object to the
form
MR MORRIS: |I'mnoving to strike,

I f you haven't noticed, because he's not

answering the question.

V5. DElI TSCH PEREZ: He was answering
the question, you just didn't like it, like

t he answer.

MR MORRIS: CGood Lord.

Q Go ahead, M. Waterhouse.

A Again, | don't -- we brought up a
myriad of issues at the start of the bankruptcy
case. | don't recall if this was one of them
but, again, there are a lot of things we
couldn't change. Even, you know, | was told
status quo, blah, blah, blah, right, there is a
stay, you can't -- you know, | don't recall
specifically, but that doesn't nean it didn't
happen.

MR MORRIS: | nove to strike.

Q During the tinme that H ghland was in

bankruptcy and you served as CFO, did you have

any reason to believe that any of the notes
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receivable on this |list were doubtful or
uncol | ecti bl e?

M5. DElI TSCH PEREZ: (hject to the

form

A Potentially.

Q Did you ever tell anybody that?

A As | just stated like five tines,
yes, we -- at the beginning after filing and we

were getting DSI and others up to speed, you
know, we had a nyriad of discussions of a |ot
of things and this was |likely one of them |
don't -- but |I don't recall specifically we
tal ked --

Q | don't want to know -- | don't want
to know what was --

M5. DEI TSCH PEREZ: Wait, wait.

Excuse ne. M. Morris, you did not let him

finish his answer.

A | spoke -- we had -- we were
bringi ng Fred Karesa and Brad Sharp (phonetic)
up to speed on all of these itens, contracts,
and i nvestnents and goi ng through -- we had
hours and hours and hours of discussion. And

then not only do | have to repeat this not
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once, twice, three, four tinmes with -- you
know, I nean, we -- | don't -- | don't renenber

the sum cul m nation of all these di scussi ons.

They all kind of blend together.

MR MORRIS: Ckay. | nove to strike
and | wll try one nore tine.
Q Did you ever tell anybody at DSl

that you believed any of the notes receivable
on this list were doubtful or uncollectible?
V5. DANDENEAU:. (bject to form

A Potentially.

Q Potentially you told them or
potentially they were doubtful or
uncol | ecti bl e?

A Potentially | told themthat we
needed to | ook at the value of these -- of
t hese assets.

Q kay. Did you -- okay. It is
potential that you told themand it is
potentially that you didn't; right?

M5. DANDENEAU. (bjection to form

A |'ve gone through that. | don't
recall specifically.

Q So you should just -- | don't want
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to tell what you to do. Do you have --
M5. DANDENEAU. (Good.

Q QG her than -- other than telling
them that they should | ook at the val ues, do
you have any recoll ecti on what soever of ever
havi ng tol d anybody at DSI that any of the
notes receivable on this page were doubtful or
uncol | ecti bl e?

M5. DElI TSCH PEREZ: (bject to the
form
V5. DANDENEAU. (bj ecti on.

A | recall having general discussions
about everything on our bal ance sheet which
woul d have included these -- these notes
recei vabl e.

Q kay.

A | don't recall specifically where
t hose di scussi ons del ved into.

Q Do you rec