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Deborah Deitsch-Perez

Michael P. Aigen

STINSON LLP

3102 Oak Lawn Avenue, Suite 777
Dallas, Texas 75219-4259
Telephone: (214) 560-2201
Facsimile: (214) 560-2203

Counsel for Defendant Highland Capital
Management Services, Inc.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re:
Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,
Case No. 19-34054-sgj11
Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff, Adversary Proceeding No.

VS. 21-03006-sgj
HIGHLAND CAPITAL MANAGEMENT
SERVICES, INC., JAMES DONDERO, NANCY
DONDERO, AND THE DUGABOY
INVESTMENT TRUST,
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Defendants.

DEFENDANT HIGHLAND CAPITAL MANAGEMENT SERVICES, INC.’S MOTION
TO EXTEND EXPERT DISCLOSURE AND DISCOVERY DEADLINES

TO THE HONORABLE STACEY G.C. JERNIGAN, U.S. BANKRUPTCY JUDGE:

COMES NOW, Highland Capital Management Services, Inc. (“HCMS”), one of the
Defendants in the above styled and numbered Adversary Proceeding initiated by Highland Capital
Management, L.P. as Plaintiff (the “Debtor”), and files this, its Motion to Extend Expert Disclosure

and Discovery Deadlines (the “Motion”). HCMS respectfully shows as follows:
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l. RELIEF REQUESTED

1. On October 29, 2021, NexPoint Advisors, L.P. (“NexPoint”) filed its Motion to
Extend Expert Disclosure and Discovery Deadlines with several exhibits attached (the “NexPoint
Motion”) in Case No. 19-34054-sgj11, Adversary Proceeding No. 21-03005-sgj, collectively
attached hereto as “Exhibit A.”! HCRE and HCMS incorporate the context of the NexPoint
Motion as if fully set forth herein.

2. As described in the NexPoint Motion, in the NexPoint, HCMS and HCRE Notes
cases there is a similar issue regarding whether the Debtor, Highland Capital Management, as the
servicer for NexPoint, HCMS and HCRE, failed to make term loan payments at the end of 2020,
enabling the Debtor to contend that the term loans were accelerated. As described in the Rukavina
Declaration annexed to the NexPoint Motion, unexpected testimony just last week gave rise to the
need to investigate whether expert testimony on the duties of a servicer like Highland Capital
Management would be useful.

3. As a result of the timing, it was not possible to retain an expert who could provide
a report by the existing deadline, today. HCRE and HCMS therefore seek an extension of time to
potentially obtain an expert report from Mr. Steven Pully. HCRE and HCMS would act
expeditiously to minimize any impact on the schedule.

4. For generally the same reasons set forth in the NexPoint Motion, HCMS requests

this Court grant it the same relief requested by NexPoint.

! Motion to Extend Expert Disclosure and Discovery Deadlines, Case 21-03005-sgj [Doc 86]; Declaration of Davor
Rukavina, Case 21-03005-sgj [Doc 86-1]; Exhibit A, Case 21-03005-sgj [Doc 86-2]; Exhibit B, Case 21-03005-sgj
[Doc 86-3]; Exhibit C, Case 21-03005-sgj [Doc 86-4].
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1. PRAYER

WHEREFORE, PREMISES CONSIDERED, HCMS respectfully requests this Court enter
an order (i) granting this Motion; (ii) modifying the Scheduling Order to extend the deadline to
designate experts and serve expert reports through December 13, 2021; (iii) modifying the
Scheduling Order accordingly for the potential designation of rebuttal experts and service of
rebuttal expert reports, and extending expert discovery; and (iv) granting HCMS such other and

further relief as may be proper.

RESPECTUFLLY SUBMITTED this 29" day of October, 2021.
STINSON LLP

[s/ Deborah Deitsch-Perez

Deborah Deitsch-Perez

Texas State Bar No. 24036072

Michael P. Aigen

Texas State Bar No. 24012196

3102 Oak Lawn Avenue, Suite 777

Dallas, Texas 75219-4259

Telephone: (214) 560-2201

Email: deborah.deitschperez@stinson.com
Email: michael.aigen@stinson.com

ATTORNEYS FOR DEFENDANT
HIGHLAND CAPITAL MANAGEMENT
SERVICES, INC.

CERTIFICATE OF CONFERENCE

Counsel for NexPoint requested counsel for the Debtor to agree to the extension and within
minutes, the Debtor declined. For that reason, counsel for HCRE and HCMS concluded further
conferencing would be futile.

/s/ Deborah Deitsch-Perez
Deborah Deitsch-Perez

CORE/3522697.0002/170630628.2
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on October 29, 2021, a true and correct copy of this
document was served via the Court’s CM/ECF system on counsel for the Plaintiff.

/s/ Deborah Deitsch-Perez
Deborah Deitsch-Perez

CORE/3522697.0002/170630628.2
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Davor Rukavina

Julian P. Vasek

MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Suite 3800
Dallas, Texas 75202-2790

(214) 855-7500 telephone

(214) 978-4375 facsimile

Email: drukavina@munsch.com

ATTORNEYS FOR NEXPOINT ADVISORS, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re:
Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,
Case No. 19-34054-sgj11
Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff, Adversary Proceeding No.

VS. 21-03005-sg;j
NEXPOINT ADVISORS, L.P., JAMES
DONDERO, NANCY DONDERO, AND THE
DUGABOQY INVESTMENT TRUST,
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Defendants.

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND
EXPERT DISCLOSURE AND DISCOVERY DEADLINES

TO THE HONORABLE STACEY G.C. JERNIGAN, U.S. BANKRUPTCY JUDGE:
COMES NOW NexPoint Advisors, L.P. (“NexPoint”), one of the defendants in the above
styled and numbered Adversary Proceeding initiated by Highland Capital Management, L.P. as

the plaintiff (the “Debtor”), and files this its Motion to Extend Expert Disclosure and Discovery

Deadlines (the “Motion”), respectfully stating as follows:

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 1
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l. RELIEF REQUESTED

1. By this Motion, NexPoint requests that the Court extend the deadline, in its Order
Approving Stipulation and Agreed Order Governing Discovery and Other Pre-Trial I1ssues [docket

no. 70] (the “Scheduling Order™), for the designation of experts and service of expert reports,

through December 13, 2021, with a corresponding extension of expert discovery. Specifically,
NexPoint finds it appropriate and advisable to designate a testifying expert on the standards and
duties of care under the parties’ Shared Services Agreement (defined below) with respect to
Highland’s role in NexPoint’s alleged failure to make a December 21, 2020 payment on the Note
(defined below); specifically, that Highland was responsible for ensuring that NexPoint made this
payment. This request is necessitated by recent deposition testimony of key individuals on October
19 and 21, 2021, prior to which NexPoint did not know or reasonably believe that expert testimony
on the duties of care would be advisable.

1. PROCEDURAL BACKGROUND

2. The Debtor initiated this Adversary Proceeding with the filing of its original
complaint against NexPoint on January 22, 2021.

3. By this Adversary Proceeding, the Debtor seeks to collect on a promissory note
issued by NexPoint to the Debtor on May 31, 2017 in the original principal amount of
$30,746,812.33 (the “Note™). The Note is a 30-year note and provides for an annual payment of
principal and interest. After prior payments, the Debtor asserts that $23,071,195.03 remains due
and owing on the Note.

4. NexPoint has asserted various defenses and affirmative defenses to the Debtor’s
allegations and causes of action. This Motion concerns one such affirmative defense only, to the

effect that the Debtor, through its employees, caused the alleged underlying default.

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 2
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5. On July 28, 2021, the District Court entered an order adopting this Court’s report
and recommendation and ordering that the reference for this Adversary Proceeding will be
withdrawn once this Court certifies this Adversary Proceeding as being trial ready. As part of the
same, the District Court necessarily agreed and ordered that NexPoint has a right to a trial by jury
of this Adversary Proceeding.

I1l.  FACTS

6. This Motion is supported by the Declaration of Davor Rukavina, attached hereto as
incorporated herein (the “Declaration”).

7. The Debtor alleges that the Note required NexPoint to make a payment of principal
and interest on December 31, 2020, and that NexPoint failed to make this payment. Thus, in
January, 2021, the Debtor sent notice that the Note had been accelerated, and the Debtor demanded
full and immediate payment.

8. One of NexPoint’s affirmative defenses in this Adversary Proceeding concerns that

certain Amended and Restated Shared Services Agreement (the “Shared Services Agreement”)

between the Debtor and NexPoint dated January 1, 2018. The Agreement was in place as of
December 31, 2020, although the Debtor terminated it later, in 2021. Under the Agreement, the
Debtor provided various services to NexPoint, including so-called “back office” services,
including treasury, accounting, and payables services. NexPoint has alleged that, pursuant to the
Shared Services Agreement, the Debtor was responsible for ensuring that NexPoint made the
allegedly required December 31, 2020 payment, although such payment would be made from
NexPoint’s funds. Indeed, Waterhouse (defined below) testified that it was “reasonable for
NexPoint to rely on the debtors’ employees to inform NexPoint of an upcoming payment due on

the $30 million promissory note.” See Declaration at Exhibit C, 337:22-338:8.

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 3
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9. NexPoint asserts that the Debtor failed to do so and, therefore, caused the alleged
default, which it now seeks to exploit, and that, but for the Debtor’s negligence, the Note would
remain in place. NexPoint has always asserted this as an affirmative defense. See Docket No. 6.
NexPoint’s defense, however, was based on its belief that the Debtor and its employees, including
Waterhouse, did nothing to facilitate or ensure the payment, as opposed to a conscious decision
not to make the payment.

10.  On October 19, 2021, the Debtor deposed Frank Waterhouse (“Waterhouse”), as
did NexPoint, in connection with this Adversary Proceeding. Waterhouse was the Debtor’s chief
financial officer in December, 2020, and either the treasurer or chief financial officer (either way
an officer) of NexPoint in December, 2020. To be clear, Waterhouse was the Debtor’s employee,
although he provided services to NexPoint as well pursuant to the Shared Services Agreement.
Among other things, at this deposition, Waterhouse testified that, in early December, 2020, James
Dondero (“Dondero™), who at that time controlled NexPoint but did not control the Debtor,
instructed Waterhouse not to cause NexPoint to pay any more funds to the Debtor, including,
expressly on the Note.

11.  This changed the potential facts as NexPoint understood them to be from ones
where the Debtor simply failed utterly to facilitate the payment, as it has always done, to one where
the Debtor intentionally, allegedly upon the instructions of Dondero, decided not to facilitate the
payment. Assuming the Dondero instruction to be true, this raises the question of whether the
Debtor thereafter had any affirmative duty with respect to the alleged instruction.

12. NexPoint did not know that Waterhouse would provide this testimony. NexPoint
understood that Dondero instructed Waterhouse to make no further payments on the Shared

Services Agreement, because Dondero believed that NexPoint had overpaid by millions of dollars

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 4
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on the Shared Services Agreement. But NexPoint did not understand that Waterhouse would
testify that Dondero instructed him also not to pay the Note.

13. If Dondero told Waterhouse in early December, 2020 not to pay on the Note, then
the question becomes whether Waterhouse or the Debtor thereafter “put their heads in the sand”
in violation of any affirmative duty or obligation they may have had regarding the matter, such as:
to ask Dondero whether they correctly understood him; to ask Dondero whether he meant
NexPoint and the Note; to inform Dondero of the potential consequences of a default by potentially
accelerating a 30-year promissory note; or to try to dissuade him from his decision. After all, the
Debtor was responsible to facilitate the payment, the Debtor had various duties under the Shared
Services Agreement, and it was in the Debtor’s interest that NexPoint would default, thus creating
a conflict of interest.

14.  Accordingly, on October 19, 2021, when NexPoint deposed James Seery, NexPoint
asked Mr. Seery about section 6.01 of the Shared Services Agreement, labeled “standard of care,”
which provides that the Debtor and Waterhouse “shall discharge its duties under this Agreement
with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent
person acting in a like capacity and familiar with like aims.” Mr. Seery testified that he did not
believe that this provision of the Shared Services Agreement obligated the Debtor or Waterhouse
to do anything further after Dondero allegedly instructed Waterhouse not to pay on the Note.

15. At that time, NexPoint determined that it was appropriate, and would assist the
finder of fact, to retain an expert on the “standard of care” provided for in the Shared Services
Agreement. This is especially important because this will be a jury trial in the District Court.
NexPoint did not believe that it would need to retain such an expert, and it had no reasonable

grounds to suspect that it would need such an expert, prior to these depositions.

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 5
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16. NexPoint moved as promptly as it could thereafter. NexPoint decided to retain an
expert on October 22, 2021 and began searching for one on that day. NexPoint located a potential
expert, Steven J. Pully, on October 26, 2021, and after conflicts were cleared and terms agreed to,
Mr. Pully agreed to serve as NexPoint’s expert on October 28, 2021. NexPoint files this motion
just one day later, and less than two weeks after Waterhouse’s deposition triggered the issue.

17. It goes without saying that neither Pully nor any reasonable expert can possibly
review the issues, formulate an opinion, and prepare a report one day after they are retained.
Among other things, Pully needs to review all underlying documents and deposition transcripts,
some of which have yet to be returned by the court reporters. Accordingly, NexPoint believes that
approximately six (6) weeks will be sufficient for Pully to prepare a report. NexPoint submits that
the Debtor should have a period of time to then designate a potential rebuttal expert, and a period
of time for expert discovery. Such a procedure would be fair for all involved and would constitute
a minimal delay to what has already been a rapidly advanced case.

IV.  ARGUMENT AND AUTHORITIES

18. It is appropriate for an expert to consider the issue of Waterhouse’s and the Debtor’s
duties under the Shared Services Agreement—i.e., “duties under this Agreement with the care,
skill, prudence, and diligence under the circumstances then prevailing that a prudent person acting
in a like capacity and familiar with like aims,”—as issues such as “prudent person” and “like
capacity and familiar with like aims” are appropriate for expert analysis and will assist the finder
of fact, especially a jury.

19. Rule 16(b) provides that a deadline in a scheduling order may be modified “for
good cause,” although there is some uncertainty as to whether this standard applies only after a

deadline has passed (which is not the case here). See Fed. R. Civ. P. 16(b)(4); Marathon Fin. Ins.

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 6
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Inc. RRG v. Ford Motor Co., 591 F.3d 458, 470 (5th Cir. 2009) (“Federal Rule of Civil Procedure
16(b) governs amendment of pleadings after a scheduling order's deadline to amend has expired”).
20.  When the issue concerns an “untimely submission of expert reports,” the Fifth
Circuit has specified the following for factors as guiding the decision: *“(1) the explanation for the
failure to timely move for leave to amend; (2) the importance of the amendment; (3) potential
prejudice in allowing the amendment; and (4) the availability of a continuance to cure such
prejudice.” S&W Enters. v. Southtrust Bank of Ala., 315 F.3d 533, 536 (5th Cir. 2003). Again,
this test applies to a deadline which has already expired. Logically, therefore, a lesser standard
should apply when a party seeks relief prior to the expiration of a deadline, as NexPoint does here.
21.  Applying these or any factors:

() this Adversary Proceeding is only some nine (9) months old and the parties have
moved very quickly, with all discovery almost over;

(i) if this Motion is granted, all discovery in this Adversary Proceeding will have been
completed by the end of 2021, still less than one (1) year after filing;

(iii)  the reason for the need to extend the deadline is the most logical reason that most
frequently appears—that discovery has necessitated some previously unexpected
action—which is one of the purposes of discovery;

(iv)  NexPoint’s failure to previously designate an expert was due solely to not having
the benefit of Waterhouse’s and Seery’s recent deposition testimony, and is not the
result of any delay or lack of diligence, as evidenced by the fact that NexPoint did
already and timely designate two other experts on other issues (i.e. NexPoint did
not sit on its responsibility to consider retaining experts);

(v) the matter is important because the duties of care as specified in the Shared Services
Agreement are terms of art necessitating an expert analysis, especially before a jury,
and the matter goes to the heart of NexPoint’s affirmative defense, and is
necessitated by Waterhouse’s testimony and not any prior action or inaction of
NexPoint;

(vi)  there is no prejudice to the Debtor, which will have sufficient time to retain a
rebuttal expert and take expert discovery (i.e. no witnesses or documents have been
lost); and

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 7
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(vii) acontinuance is easily available to avoid any prejudice to the Debtor—indeed, there
is no need for a continuance even as the Adversary Proceeding has yet to be
certified as trial ready and it is likely that the District Court will not schedule the
Adversary Proceeding for trial for some time.

22. NexPoint submits that this Motion cannot come as a surprise to the Debtor.
NexPoint has asserted its affirmative defense since the beginning. The only difference now is that,
instead of a wholesale disregard of any duty to facilitate the Note payment, the issue has evolved
to whether the Debtor or Waterhouse had any affirmative duty to act after the alleged instruction
from Dondero. As it can be presumed that Waterhouse previously informed the Debtor or its
counsel of this alleged instruction (as he apparently informed other employees at the Debtor), the
Debtor likely knew what Waterhouse’s testimony would be well before NexPoint learned of that
testimony. It is reasonable to conclude that the Debtor knew or should have known that the
“standard of care” under the Shared Services Agreement would then become a material issue.

23.  Accordingly, “good cause” to amend the Scheduling Order exists, if that higher
standard even applies, and approving such amendment will not prejudice the Debtor and will
instead serve the interests of justice.

V. PRAYER

WHEREFORE, PREMISES CONSIDERED, NexPoint respectfully requests that the Court
enter an order: (i) granting this Motion; (ii) modifying the Scheduling Order to extend the deadline
to designate experts and serve expert reports through December 13, 2021; (iii) modifying the
Scheduling Order accordingly for the potential designation of rebuttal experts and service of

rebuttal expert reports, and extending expert discovery; and (iv) granting NexPoint such other and

further relief as may be proper.

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 8
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RESPECTFULLY SUBMITTED this 29th day of October, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina
State Bar No. 24030781
Julian P. Vasek.
State Bar No. 24070790
500 N. Akard Street, Suite 3800
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375
Email: drukavina@munsch.com
Email: jvasek@munsch.com

ATTORNEYS FOR NEXPOINT ADVISORS,
L.P.

CERTIFICATE OF CONFERENCE

The undersigned hereby certifies that, on October 28, 2021, he conferred with counsel for
the Debtor, John Morris, and the Debtor opposes the relief requested herein.

/s/ Davor Rukavina
Davor Rukavina

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND
DISCOVERY DEADLINES—Page 9
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on October 29, 2021, a true and correct copy of the
foregoing document, including the exhibit thereto, was served on the following recipients via the
Court’s CM/ECF system:

Zachery Z. Annable on behalf of Plaintiff Highland Capital Management, L.P.
zannable@haywardfirm.com

Bryan C. Assink on behalf of Defendant James Dondero
bryan.assink@bondsellis.com

Greta M. Brouphy on behalf of Defendant The Dugaboy Investment Trust
gbrouphy@bhellerdraper.com, dhepting@hellerdraper.com;vgamble@hellerdraper.com

Leslie A. Collins on behalf of Defendant The Dugaboy Investment Trust
Icollins@hellerdraper.com

Deborah Rose Deitsch-Perez on behalf of Defendant James Dondero
deborah.deitschperez@stinson.com, patricia.tomasky@stinson.com;kinga.mccoy@stinson.com

Deborah Rose Deitsch-Perez on behalf of Defendant Nancy Dondero
deborah.deitschperez@stinson.com, patricia.tomasky@stinson.com;kinga.mccoy@stinson.com

Douglas S. Draper on behalf of Defendant The Dugaboy Investment Trust
ddraper@hellerdraper.com,
dhepting@hellerdraper.com;vgamble @hellerdraper.com;mlandis@hellerdraper.com;gbrouphy@hellerdraper.com

Melissa S. Hayward on behalf of Plaintiff Highland Capital Management, L.P.
MHayward@HaywardFirm.com, mholmes@HaywardFirm.com

Juliana Hoffman on behalf of Creditor Committee Official Committee of Unsecured Creditors
jhoffman@sidley.com, txefilingnotice@sidley.com;julianna-hoffman-8287 @ecf.pacerpro.com

Paige Holden Montgomery on behalf of Creditor Committee Official Committee of Unsecured Creditors
pmontgomery@sidley.com, txefilingnotice @sidley.com;paige-montgomery-
7756 @ecf.pacerpro.com;crognes@sidley.com;ebromagen@sidley.com;efilingnotice@sidley.com

/s/ Davor Rukavina
Davor Rukavina

MOTION OF DEFENDANT NEXPOINT ADVISORS, L.P. TO EXTEND EXPERT DISCLOSURE AND

DISCOVERY DEADLINES—Page 10
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
Inre: §
§ Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P., §
§ Case No. 19-34054-sgj11
Debtor. §
§
HIGHLAND CAPITAL MANAGEMENT, L.P., §
§
Plaintiff, §  Adversary Proceeding No.
§
VS. § 21-03005-sg
§
NEXPOINT ADVISORS, L.P., JAMES §
DONDERO, NANCY DONDERO, AND THE §
DUGABOY INVESTMENT TRUST, §
§
Defendants. §

DECLARATION OF DAVOR RUKAVINA

STATE OF TEXAS
COUNTY OF DALLAS

1, Davor Rukavina, hereby state and testify to the following as being true and correct and
under penalty of perjury pursuant to the laws of the United States of America:

1. My name is Davor Rukavina. I am over the age of 21, have never been convicted
of a felony or crime of moral turpitude, and am otherwise competent to execute this Declaration.

2. I am an attorney duly licensed to practice law in the State of Texas. I am a
shareholder at Munsch Hardt Kopf & Harr, P.C. 1 am the lead attorney for NexPoint Advisors,
L.P. (“NexPoint”). one of the defendants in this Adversary Proceeding.

3. At issue in this Adversary Proceeding is a 30-year promissory note executed by
NexPoint in the original principal amount of $30,746,812.33 (the “Note™), although the Note had

been paid down significantly by the time of the filing of this Adversary Proceeding.

DECLARATION OF DAVOR RUKAVINA—Page |
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4. Highland Capital Management, L.P. (the “Debtor”) alleges that the Note required
NexPoint to make a payment of principal and interest on December 31, 2020, and that NexPoint
failed to make this payment. Thus, in January, 2021, the Debtor sent notice that the Note had been
accelerated and the Debtor demanded full and immediate payment.

5. The parties agreed by written stipulation that they would disclose experts and
produce expert reports on or before October 29, 2021, and the Court’s scheduling order so requires.
NexPoint requests an extension of this deadline. The following is the reason why.

6. One of NexPoint’s affirmative defenses in this Adversary Proceeding concerns that
certain Amended and Restated Shared Services Agreement (the “Agreement”) between the Debtor
and NexPoint dated January 1, 2018, a copy of which is attached hereto as Exhibit “A.” The
Agreement was in place as of December 31, 2020, although the Debtor terminated it later in 2021.
NexPoint alleges that, under the Agreement, the Debtor provided various services to NexPoint,
including so-called “back office” services, including treasury, accounting. and payables services.
NexPoint has alleged that, pursuant to the Agreement, the Debtor was responsible for ensuring that
NexPoint made the allegedly required December 31, 2020 payment, although such payment would
be made from NexPoint’s funds. NexPoint therefore asserts that the Debtor failed to do so and,
therefore, caused the alleged defaulit, which it now seeks to exploit, and that, but for the Debtor’s
negligence, the Note would remain in place.

7. The foregoing has always been an affirmative defense of NexPoint in this
Adversary Proceeding, including in its amended answer filed on September 1, 2021, a copy of
which is attached hereto as Exhibit “B.”

8. On October 19, 2021, the Debtor deposed Frank Waterhouse (“Waterhouse™). as

did L, in connection with this Adversary Proceeding. Waterhouse was the Debtor’s chief financial
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officer in December, 2020, and either the treasurer or chief financial officer (either way an officer)
of NexPoint in December, 2020.

9. Among other things, at this deposition, Waterhouse testified that, in early
December, 2020, James Dondero (“Dondero™), who at that time controlled NexPoint but did not
control the Debtor, instructed Waterhouse not to cause NexPoint to pay any more funds to the
Debtor, including, expressly on the Note. A copy of this deposition transcript is attached as Exhibit
“C.

10.  This testimony was not expected by me or by NexPoint. I had understood that
Dondero instructed Waterhouse to make no further payments on the Agreement, because Dondero
believed that NexPoint had overpaid by millions of dollars on the Agreement and because that was
what Dondero and Waterhouse had been discussing. I had not understood that Waterhouse would
testify that Dondero instructed him to also not pay the Note specifically.

11.  Prior to that deposition, I had never spoken to Waterhouse. Waterhouse presently
serves as an officer of NexPoint; however, and unlike every other case I have been involved with,
I have not been permitted to discuss with Waterhouse litigation matters. This is because
Waterhouse is in litigation with the Debtor on other matters and has separate and independent
counsel, Debra Dandencau and Frances Smith, who would not permit me to speak directly to
Waterhouse, which I understood to be a logical and appropriate instruction to protect their client.
I did discuss with Ms. Dandeneau what Waterhouse may know about the litigation between the
Debtor and my clients, but that primarily focused on defenses that another client of mine, Highland
Capital Management Fund Advisors, L.P., has. And I did discuss with Ms. Dandeneau that
Dondero told Waterhouse to not make payments, but I understood that to be limited to the

Agreement and to not include the Note, since the topic under discussion (as it was told to me)
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between Dondero and Waterhouse was the Agreement and overpayments on the Agreement, and
not the Note.

12. In sum, prior to October 19, 2021, I did not know that Waterhouse would testify
that Dondero told him to not pay on the Note, and I had no reasonable reason to suspect the same.
My surprise is evident from the transcript of that deposition, where I asked Waterhouse multiple
times whether he was sure that Dondero told him this—so much so that opposing counsel objected
multiple times as “asked and answered,” and even objected as having been asked and answered
“four time.” Exhibit “C™ at 390-392.

13, Assuming that Waterhouse’s testimony on this issue will be accepted by a trier of
fact, the question is whether, from NexPoint’s perspective, Waterhouse had no further duties to
review, confirm, investigate, or to discuss the issue with Dondero. In that respect, section 6.01 of
the Agreement, labeled “standard of care,” states that the Debtor and Waterhouse *“shall discharge
its duties under this Agreement with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent person acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like aims.”

14. 1 deposed Jim Seery on October 21, 2021, and asked him various questions about
this provision of the Agreement. Mr. Seery testified to the effect that he did not believe that the
Agreement obligated the Debtor or Waterhouse to do anything further after Dondero told
Waterhouse to not pay the Note (again, assuming that this was true). [ do not have a copy of Mr.
Seer’s deposition vet.

15.  With Mr. Seery testifying that he did not believe that the Agreement required the
Debtor or Waterhouse to do anything further if Dondero in fact gave the instruction Waterhouse
testified that he did, NexPoint concluded that it needed to retain an expert to review whether the

“standard of care” specified in the Agreement compelled the Debtor or Waterhouse to do anything
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further after Dondero gave the alleged instruction, such as checking with him to see if they
understood him correctly, advising him of the potential serious consequences of a default, trying
to dissuade him, or at least asking him once again prior to December 31, 2020 whether the payment
should be made.

16.  On October 22, 2021, | began searching for a potential expert. On October 26,
2021, I contacted Steven J. Pully about the potential engagement. After clearing conflicts and
coming to an agreement, Mr. Pully agreed to the engagement on October 28, 2021. The
engagement letter has yet to be finalized and executed, but I have every confidence that it will and
the urgency of the matter necessitates this Declaration at this time. [ have been extremely diligent
in searching for an finding an expert once NexPoint determined that the retention of an expert was
appropriate, which did not occur until the Seery deposition on October 21, 2021.

17.  Even though NexPoint has retained Mr. Pully as of October 28, 2021, it is not
possible for Mr. Pully to formulate an opinion and prepare a report by October 29, 2021. Among
other things, various deposition transcripts of important witnesses have yet to be received and
reviewed by Mr. Pully, and Mr. Pully has yet to review the underlying documents. Assuming no
undue delays with respect to deposition transcripts, Mr. Pully should be able to prepare a report
by December 13, 2021.

18.  NexPoint therefore seeks an extension of the expert designation and report deadline
through December 13, 2021, in order that justice may be done and not for delay or any improper
purpose, NexPoint not having designated an expert before due solely to the lack of knowledge that
Waterhouse would testify as he did on October 19, 2021 and that Mr. Seery would testify as to his
view that the Agreement did not require Waterhouse to do anything thereafter.

[ hereby swear under oath and penalty of perjury that the foregoing is true and correct to

the best of my knowledge and belief.
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DAV RUKAVINA
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Davor Rukavina, Esq.

Texas Bar No. 24030781

Julian P. Vasek, Esg.

Texas Bar No. 24070790

MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Suite 3800

Dallas, Texas 75202-2790

Telephone: (214) 855-7500

Facsimile: (214) 978-4375

Counsel for Defendant NexPoint Advisors, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
In re: Case No. 19-34054-SGJ-11

HIGHLAND CAPITAL MANAGEMENT, L.P., Chapter 11

Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,
Plaintiff.

V.
Adversary No.: 21-03005-sgj
NEXPOINT ADVISORS, L.P., JAMES
DONDERO, NANCY DONDERO, AND
DUGABOY INVESTMENT TRUST,
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Defendants.

DEFENDANT NEXPOINT ADVISORS, L.P.’S
ANSWER TO AMENDED COMPLAINT

Defendant NexPoint Advisors, L.P. (“NexPoint”), a defendant in the above-styled and

numbered adversary proceeding (the “Adversary Proceeding”) filed by Highland Capital

Management, L.P. (the “Plaintiff”), hereby files this Answer (the “Answer”) responding to the

Amended Complaint for (I) Breach of Contract and (1I) Turnover of Property (111) Fraudulent

Transfer, and (1V) Breach of Fiduciary Duty [Adv. Dkt. 73] (the “Amended Complaint”). Where

an allegation in the Amended Complaint is not expressly admitted in this Answer, it is denied.

Exhibit B
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PRELIMINARY STATEMENT

1. The first sentence of paragraph 1 of the Amended Complaint sets forth the
Plaintiff’s objective in bringing the Amended Complaint and does not require a response. To the
extent it contains factual allegations, they are denied. The second sentence contains a legal
conclusion that does not require a response. To the extent it contains factual allegations, they are
denied.

2. Defendant NexPoint admits that NPA’s First Amended Answer speaks for itself.
To the extent paragraph 2 contradicts the First Amended Answer, it is denied.

3. Defendant NexPoint denies the allegations in paragraph 3 of the Amended
Complaint.

4. Paragraph 4 of the Amended Complaint sets forth the Plaintiff’s objective in
bringing the Amended Complaint and does not require a response. To the extent it contains factual
allegations, they are denied.

5. Paragraph 5 of the Amended Complaint contains a summary of the relief the Plaintiff
seeks and does not require a response. To the extent it contains factual allegations, they are
denied.

JURISDICTION AND VENUE

6. Defendant NexPoint admits that this Adversary Proceeding relates to the
Plaintiff’s bankruptcy case but denies any implication that this fact confers Constitutional
authority on the Bankruptcy Court to adjudicate this dispute. Any allegations in paragraph 6 not
expressly admitted are denied.

7. Defendant NexPoint admits that the Court has statutory (but not Constitutional)
jurisdiction to hear this Adversary Proceeding. Any allegations in paragraph 7 not expressly

admitted are denied.

DEFENDANT NEXPOINT’S ANSWER TO AMENDED COMPLAINT PAGE 2



8. Defendant NexPoint denies the allegations contained in paragraph 8 of the

Amended Complaint. Defendant NexPoint does not consent to any trial before, or final order
entered by, the Bankruptcy Court. Defendant NexPoint demands a trial by jury of all issues so
triable.

9. Defendant NexPoint admits the allegations in paragraph 9 of the Amended
Complaint.

THE PARTIES

10. Defendant NexPoint admits the allegations in paragraph 10 of the Amended
Complaint.

11. Defendant NexPoint admits the allegations in paragraph 11 of the Amended
Complaint.

12. Defendant NexPoint admits the allegations in paragraph 12 of the Amended
Complaint.

13. Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 13 of the Amended Complaint and therefore denies
the same.

14.  Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 14 of the Amended Complaint and therefore denies
the same.

CASE BACKGROUND

15. Defendant NexPoint admits the allegations in paragraph 15 of the Amended
Complaint.
16. Defendant NexPoint admits the allegations in paragraph 16 of the Amended

Complaint.
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17. Defendant NexPoint admits the allegations in paragraph 17 of the Amended

Complaint.

18. Defendant NexPoint admits the allegations in paragraph 18 of the Amended
Complaint.

19. Defendant NexPoint admits the allegations in paragraph 19 of the Amended
Complaint.

STATEMENT OF FACTS

20. Defendant NexPoint admits that it has executed at least one promissory note under
which the Debtor is a payee. Any allegations in paragraph 20 note expressly admitted are denied.

21. Defendant NexPoint admits the allegations in paragraph 21 of the Amended
Complaint.

22, Defendant NexPoint denies paragraph 22 of the Complaint. The document speaks
for itself and the quote set forth in paragraph 22 is not verbatim.

23. Defendant NexPoint admits the allegations in paragraph 23 of the Amended
Complaint.

24. Defendant NexPoint denies paragraph 24 of the Complaint. The document speaks
for itself and the quote set forth in paragraph 24 is not verbatim.

25. Defendant NexPoint admits the allegations in paragraph 25 of the Amended
Complaint.

26. Defendant NexPoint admits that it did not make a payment under the Note on
December 31, 2020. Defendant NexPoint denies that any payment was due under the Note on
December 31, 2020. To the extent not expressly admitted, paragraph 26 of the Amended

Complaint is denied.
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217, Defendant NexPoint admits that Exhibit 2 to the Amended Complaint (the

“Demand Letter”) is a true and correct copy of what it purports to be and that the document

speaks for itself. To the extent paragraph 27 of the Amended Complaint asserts a legal
conclusion, no response is required, and it is denied. To the extent not expressly admitted,
paragraph 27 of the Amended Complaint is denied.

28.  Defendant NexPoint admits that it paid the Debtor $1,406,111.92 on January 14,
2021, but denies that any payment was due on December 31, 2020 or that this was an attempt to
cure a default. To the extent not expressly admitted, paragraph 28 of the Amended Complaint is
denied.

29. Defendant NexPoint admits that Exhibit 3 to the Amended Complaint (the

“Second Demand Letter”) is a true and correct copy of what it purports to be and that the

document speaks for itself. To the extent paragraph 29 of the Amended Complaint asserts a legal
conclusion, no response is required, and it is denied. To the extent not expressly admitted,
paragraph 29 of the Amended Complaint is denied.

30. To the extent paragraph 30 of the Amended Complaint asserts a legal conclusion,
no response is necessary, and it is denied. The Defendant otherwise admits paragraph 30 of the
Amended Complaint.

31. Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 31 of the Amended Complaint and therefore denies
the same.

32. Defendant NexPoint denies the allegations in paragraph 32 of the Amended
Complaint.

33. Defendant NexPoint admits that the Debtor filed the Original Complaint in this

action on January 22, 2021, as alleged in the first sentence of paragraph 33 of the Amended
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Complaint. Defendant NexPoint denies it is liable for the relief requested in the Original

Complaint. To the extent not expressly admitted, paragraph 33 of the Amended Complaint is
denied.

34, Defendant NexPoint admits the allegations in paragraph 34 of the Amended
Complaint.

35. Defendant NexPoint admits the allegations in paragraph 35 of the Amended
Complaint.

36.  Defendant NexPoint admits that NexPoint’s First Amended Answer speaks for
itself. To the extent paragraph 36 contradicts the First Amended Answer, it is denied.

37.  Defendant NexPoint admits that NexPoint’s First Amended Answer speaks for
itself. To the extent paragraph 37 contradicts the First Amended Answer, it is denied.

38. Paragraph 38 of the Amended Complaint asserts a legal conclusion to which no
answer is required. To the extent of any factual allegation, Defendant NexPoint admits that Mr.
Dondero controlled NPA and denies that he controlled the Debtor at the time of the Alleged
Agreement.

39. Defendant NexPoint lacks knowledge or information sufficient to form a belief
about the truth of the allegations in paragraph 39 of the Amended Complaint and therefore denies
the same.

40. Defendant NexPoint denies the allegations in paragraph 40 of the Amended
Complaint.

41. Defendant NexPoint admits that Exhibit 4 to the Amended Complaint is a true and
correct copy of what it purports to be and that the document speaks for itself. To the extent

paragraph 41 of the Amended Complaint asserts a legal conclusion, no response is required, and
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it is denied. To the extent not expressly admitted, paragraph 41 of the Amended Complaint is

denied.
42.  Paragraph 42 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.
43.  Paragraph 43 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.
FIRST CLAIM FOR RELIEF
(against NexPoint)
(for Breach of Contract)
44.  Paragraph 44 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.
45.  Paragraph 45 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.
46.  Paragraph 46 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.
47. Paragraph 47 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.
48. Paragraph 48 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.
SECOND CLAIM FOR RELIEF

(against NexPoint)
(Turnover by NexPoint Pursuant to 11 U.S.C. 8 542(b))

49. Paragraph 49 of the Amended Complaint is a sentence of incorporation that does
not require a response and is therefore denied. All prior responses are incorporated herein by

reference.
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50.  Paragraph 50 of the Amended Complaint states a legal conclusion that does not

require a response and is therefore denied. To the extent of any factual allegation, it is denied.

51. Paragraph 51 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

52. Paragraph 52 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

53. Paragraph 53 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. Defendant NexPoint admits that the Plaintiff
transmitted the Demand Letter and the Second Demand Letter, and those documents speak for
themselves.

54, Paragraph 54 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

55.  Paragraph 55 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

THIRD CLAIM FOR RELIEF
(Against NexPoint)

(Avoidance and Recovery of Actual Fraudulent Transfer under 11 U.S.C. 88 548(a)(1)(A)
and 550)

56.  Paragraph 56 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

57.  Paragraph 57 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.

58.  Paragraph 58 of the Amended Complaint states a legal conclusion that does not

require a response and is therefore denied. To the extent of any factual allegation, it is denied.
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59.  Paragraph 59 of the Amended Complaint states a legal conclusion that does not

require a response and is therefore denied. To the extent of any factual allegation, it is denied.
60. Paragraph 60 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.
61. Paragraph 61 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.
EOURTH CLAIM FOR RELIEF
(Against NexPoint)

(Avoidance and Recovery of Actual Fraudulent Transfer Under 11 U.S.C. § 544(b) and
550, and Tex. Bus. & C. Code § 24.005(a)(1))

62. Paragraph 62 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

63.  Paragraph 63 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied.

64.  Paragraph 64 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

65.  Paragraph 65 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

66.  Paragraph 66 of the Amended Complaint states a legal conclusion that does not
require a response and is therefore denied. To the extent of any factual allegation, it is denied.

FIFTHCILAIM FORRELIEF
(Against Dugaboy Investment Trust and Nancy Dondero)
(For Declaratory Relief: -- 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 7001)

67. Paragraph 67 of the Amended Complaint is a sentence of incorporation that does

not require a response. All prior responses are incorporated herein by reference.
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68.  This claim is only asserted against Defendants Dugaboy Investment Trust and

Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

69.  This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

70.  Paragraph 70 of the Amended Complaint states a legal conclusion that does not

require a response and is therefore denied.

SIXTHCILAIMEFOR RELIEF
(Against Dugaboy Investment Trust and Nancy Dondero)
(Breach of Fiduciary Duty)

71. Paragraph 71 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

72. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

73. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

74. This claim is only asserted against Defendants Dugaboy Investment Trust and
Nancy Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

SEVENTH CLAIM FOR RELIEF
(Against James Dondero and Nancy Dondero)
(Aiding and Abetting a Breach of Fiduciary Duty)

75. Paragraph 75 of the Amended Complaint is a sentence of incorporation that does
not require a response. All prior responses are incorporated herein by reference.

76.  This claim is only asserted against Defendants James Dondero and Nancy
Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

77.  This claim is only asserted against Defendants James Dondero and Nancy

Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.
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78.  This claim is only asserted against Defendants James Dondero and Nancy

Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

79.  This claim is only asserted against Defendants James Dondero and Nancy
Dondero. Therefore, Defendant NexPoint is not required to respond to this claim.

Defendant NexPoint denies that the Plaintiff is entitled to the relief requested in the
prayer, including as to parts (i), (i), (iii), (iv), (v), (vi), (vii) and (iii) [sic].

AFFIRMATIVE DEFENSES

80.  Pursuant to that certain Shared Services Agreement, the Plaintiff was responsible
for making payments on behalf of the Defendant under the note. Any alleged default under the
note was the result of the Plaintiff’s own negligence, misconduct, breach of contract, etc.

81.  Delay in the performance of a contract is excused when the party who seeks to
enforce the contract caused the delay. It was therefore inappropriate for the Plaintiff to accelerate
the note when the brief delay in payment was the Plaintiff’s own fault.

82. Furthermore, the Plaintiff has waived the right to accelerate the note and /or the
Plaintiff is estopped to enforce the alleged acceleration by accepting payment after the same.

83. Furthermore, the Plaintiff’s claims are barred in whole or in part because, prior to
any alleged breach or acceleration, the Plaintiff agreed that it would not collect on the note upon
fulfilment of certain conditions subsequent. Specifically, sometime between December of the
year in which each Note was made and February of the following year, Defendant Nancy
Dondero, as representative for a majority of the Class A shareholders of Plaintiff agreed that
Plaintiff would forgive the Notes if certain portfolio companies were sold for greater than cost or
on a basis outside of Defendant James Dondero’s control. This agreement setting forth the
conditions subsequent to demands for payment on the Notes was an oral agreement; however,

Defendant NexPoint believes there may be testimony or email correspondence that discusses the
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existence of this agreement that may be uncovered through discovery in this Adversary

Proceeding.

84. Defendant NexPoint asserts that any fraudulent transfer claim is barred because
NexPoint acted in good faith, without knowledge of any alleged avoidability, and because
reasonably equivalent value was provided for any alleged transfer or obligation.

85. Defendant NexPoint asserts that any fraudulent transfer claim is barred because
no transferor or transferee, or obligor or obligee, was insolvent.

86.  To the extent of any avoidance, NexPoint asserts a lien under 11 U.S.C. 8 548(c)
to the extent that NexPoint gave value, and a similar preference lien under any applicable
provision of the Texas Uniform Fraudulent Transfer Act.

JURY DEMAND

87. Defendant NexPoint demands a trial by jury of all issues so triable pursuant to
Rule 38 of the Federal Rules of Civil Procedure and Rule 9015 of the Federal Rules of
Bankruptcy Procedure.

88. Defendant NexPoint does not consent to the Bankruptcy Court conducting a jury
trial and therefore demands a jury trial in the District Court.

PRAYER

WHEREFORE, PREMISES CONSIDERED, Defendant NexPoint respectfully requests

that, following a trial on the merits, the Court enter a judgment that the Plaintiff take nothing on

the Amended Complaint and provide Defendant NexPoint such other relief to which it is entitled.
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RESPECTFULLY SUBMITTED this 1st day of September, 2021.

MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower
500 N. Akard Street
Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
Email: drukavina@munsch.com

COUNSEL FOR NEXPOINT ADVISORS, L.P.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on September 1, 2021, a true and correct copy of
this document was served via the Court’s CM/ECF system on counsel for the Plaintiff.

/s/ Davor Rukavina
Davor Rukavina
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hel d before Susan S. Klinger, a Registered
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of the State of Texas.
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APPEARANCES
(Al'l appearances via Zoom)
Attorneys for the Reorgani zed Hi ghland Capital
Managenent :

John Morris, Esq.

Hayl ey W nograd, Esg.

PACHULSKI STANG ZI EHL & JONES

780 Third Avenue

New Yor k, New York 10017
Attorneys for the Wtness:

Debr a Dandeneau, Esg.

M chel |l e Hart mann, Esq.

BAKER McKENZI E

1900 North Pearl Street

Dal | as, Texas 75201
Attorneys for NexPoint Advisors, LP and
Hi ghl and Capital Managenent Fund Advi sors,
L. P.:

Davor Rukavi na, Esq.

An Nguyen, Esq.

MUNSCH HARDT KOPF & HARDD

500 North Akard Street

Dal | as, Texas 75201-6659
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Attorneys for Ji mDondero, Nancy Dondero, HCRA,
and HCVE:

Deborah Deitsch-Perez, Esq.

M chael Ai gen, Esq.

STI NSON

3102 Gak Lawn Avenue

Dal | as, Texas 75219

Attorneys for Dugaboy | nvestnent Trust:
Warren Horn, Esq.
HELLER, DRAPER & HORN
650 Poydras Street
New Ol eans, Louisiana 70130

Attorneys for Marc Kirschner as the trustee for
the litigation SunTrust:

Debor ah Newran, Esq.

QUI NN EMANUEL URQUHART & SULLI VAN

51 Madi son Avenue

New Yor k, New York 10010

Al so Present:

Ms. La Asia Canty
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PROCEEDI NGS
VI DEOGRAPHER: (Good nor ni ng,
Counselors. M nane is Scott Hatch. |'ma
certified | egal videographer in association
wi th TSG Reporting, Inc.
Due to the severity of COVID 19 and
follow ng the practice of soci al
distancing, I will not be in the sanme room
wth the witness. Instead, | wll record

this videotaped deposition renotely. The

reporter, Susan Klinger, also will not be
in the sane roomand wll swear the w tness
renotely.

Do all parties stipulate to the
validity of this video recording and renote
swearing, and that it will be admssible in
the courtroomas if it had been taken
following Rule 30 of the Federal Rul es of
Cvil Procedures and the state's rules
where this case is pending?

MR, HORN:  Yes.

M5. DANDENEAU:  Yes.

MR MORRIS: Yes. John Mrris. |

would just try to do a negative notice
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here, as we did yesterday. |f anybody has
a problemw th what was just stated, can
you state your objection now?

kay. No response, so everybody
accepts the stipulation and the instruction
that was just given.

VI DEOGRAPHER:  Thank you. This is
the start of nedia | abel ed Nunber 1 of the
vi deo recorded deposition of Frank
WAt er house I n Re: Highland Capital
Managenent, L.P., in the United States
Bankruptcy Court for the Northern District
of Texas, Dallas Division, Case Nunber
21-03000- Sd .

Thi s deposition is being held via
vi deo conference wth participants
appearing renotely due to COVID 19
restrictions on Tuesday, COctober 19th, 2021
at approximately 9:32 aam M nane is
Scott Hatch, legal video specialist with
TSG Reporting, Inc. headquartered at 228
East 45th Street, New York, New York. The
court reporter is Susan Klinger in

association wth TSG Reporting.
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Counsel , please introduce
your sel ves.

MR MORRI'S: John Mrris, Pachul ski
Stang Ziehl & Jones for the reorganized
H ghl and Capital Managenent, L.P., the
plaintiff in these actions.

M5. DANDENEAU:. Debor ah Dandeneau
from Baker McKenzie. My partner, Mchelle
Hartmann, is also in the roomwth ne,
representi ng Frank Wat erhouse individually.

MS. DElI TSCH PEREZ: Debor ah
Deitsch-Perez from Stinson, LLP,
representing Ji m Dondero, Nancy Dondero,
HCRA, and HCVE.

MR HORN:. Warren Horn with Heller,
Draper & Horn in New Ol eans representing
Dugaboy | nvest nent Trust.

MR. RUKAVI NA: Davor Rukavina with
Munsch Hardt Kopf & Harr in Dallas
representi ng NexPoi nt Advisors, LP and
Hi ghl and Capital Managenent Fund Advi sors,
L. P.

MR. AIGEN: M chael Aigen from

Stinson, and | represent the sane parties
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as Deborah Deitsch-Perez.

M5. NEWMAN:  This is Deborah Newmran
from Qui nn Emanuel. We represent the
litigation -- Marc Kirschner as the trustee
for the litigation SunTrust.

MR MORRIS: | think that is
ever ybody.

VI DEOGRAPHER:  Thank you. WII the
court reporter please swear in the wtness.

FRANK WATERHOUSE,

havi ng been first duly sworn, testified as

fol |l ows:
EXAM NATI ON
BY MR MORRI S:
Q Pl ease state your nanme for the
record.
A My nanme i s Frank \Waterhouse.
Q Good norning, M. Waterhouse. [|I'm

John Morris, as you know, from Pachul ski Stang
Zi ehl & Jones. You understand that nmy firm and
| represent Hi ghland Capital Managenent, L.P.;
is that right?

A Yes.

Q Ckay. And do you understand that

TSG Reporting - Wrl dwi de 877-702-9580
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we're here today for your deposition in your
I ndi vi dual capacity?

A Yes.

Q Did you review and -- did you
recei ve and review a subpoena that Hi ghl and

Capi tal Managenent, L.P., served upon you?

A Yes.

Q You have been deposed before; right?

A Yes.

Q How many tines have you been
deposed?

A About three or four tines.

Q Ckay. And | defended you in one

deposition; isn't that right?

A That is correct.

Q So the general ground rules for this
deposition are largely the sane as the
depositions you have given before. And that is
| wll ask you a series of questions, and it is
I nportant that you allow nme to finish ny
question before you begin your answer; is that
fair?

A Yes.

Q And it is inportant that | allow you

TSG Reporting - Wrl dwi de 877-702-9580
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to finish your answers before | begin a
question, but if | fail to do that, wll you
| et me know?

A | can certainly do that.

Q Okay. Do you understand that this
deposition is being videotaped?

A Yes.

Q You understand that | nmay seek to

use portions of the videotape in a court of

| aw?

A | did not know that, until you just
said that.

Q Ckay. And you are aware of that now

before the deposition begins substantively; is

that right?
A Yes.
Q So unlike | think the other

depositions that you have given, this one is
bei ng given renotely. So that presents sone
uni que chal l enges, at |east as conpared to a
deposition that is taken in-person.

Fromtine to tine we're going to put
docunents up on the screen, M. Waterhouse.

And it is inportant that | give you the

Page 12
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opportunity to review any portion of the
docunent that you think you need in order to
fully and conpletely answer the question.

So | would ask you to let nme know if
there is a portion of a docunment that you need
to see in order to fully and conpletely answer
the question. Can you do that for nme?

A Yes.

M5. DANDENEAU. M. Morris, | would
just note that we do have hard copi es of
t he docunents that you sent, so if you can
just refer to the exhibit nunber as
reflected in the docunents that you sent,
M. Waterhouse will be able to | ook at the
hard copi es of those docunents.

MR MORRIS. | appreciate that,

and -- and I wll encourage himto do so.

There will be other docunents that we did

not send to you that we'll be using today

t hough.

Q Ckay. Wth that as background, if
there is anything that | ask you, sir, that you
don't understand, wll you let nme know?

A. Yes.

Page 13
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Okay. Are you currently enpl oyed?
Yes.

By whont?

The Skyvi ew G oup.

Wien did you becone enpl oyed by the

Skyvi ew G oup?

A

Q

> O > O

| believe March 1st of 2021.

Do you have a title at Skyvi ew?

Yes.

VWhat is your title?

My title is chief financial officer.

Do you report to anybody in your

rol e as CFO?

M.

A
Q
of Skyvi ew?
A
Q
A

Q

| don't, no.

No. Is there a president or a CEO

Yes.
Who is that?
That is Scott ElIlington.

But you don't report to

Ellington; is that right?

A
Q

| don't think so.
Does Skyview G oup --
MS. DANDENEAU: Excuse ne, we --

TSG Reporting - Wrl dwi de 877-702-9580
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A l -- 1 -- 1 mght. | just -- |
don't recall.

Q Ckay. Does Skyview Group provide
any services to any entity directly or
indirectly owned or controlled by Ji m Dondero?

A Yes.

Q Can you nane -- is that pursuant to

witten contracts?

A Yes.

Q And do you know how many contracts
exi st?

A Approxi mately six or so.

Q And is the Skyview G oup nade up of

I ndi vi dual s who were fornerly enpl oyees of
H ghl and Capital Managenent, L.P.?
A No.
Q Do you know how many -- how many --
how many enpl oyees does Skyvi ew have?
A Appr oxi matel y 35.
Q And can you tell ne how many of
those 35 are fornmer officers, directors, or
enpl oyees of Hi ghl and Capital Managenent, L.P.?
A | don't know the exact nunber.

Q Is it nore than 207

Page 15
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A Yes.

Q Is it nore than 307

A | don't know.

Q Can you tell ne what portion of
Skyvi ew -- Skyview s revenue is derived from

entities that are directly or indirectly owned
or controlled by JimDondero?

M5. DANDENEAU. M. Morris, | nean,
you called M. Waterhouse here individually
for purposes of his testinony in connection
with the noticed litigation. | have given
you sone | eeway to ask himsone background
I nformati on about Skyview G oup, but this
IS not a substitute for a deposition in
connection with any other pending di sputes
that exist. And -- and we agreed to accept
t he subpoena on the basis of he -- this is
testinony that he is giving in connection
with the noticed litigation.

| really think that you are now
going a little bit far afield fromthe
pur pose of this deposition.

MR MORRIS: Ckay. It is -- 1'mnot

i ntending to use these -- the answers to

Page 16
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t hese questions for any purpose other than

this litigation. | think you understand

fully why I'm asking the questions, and |
just have a couple nore, if you wll bear

W th ne.

M5. DANDENEAU. Ckay.

M5. DElI TSCH PEREZ: Can we have an
agreenent that an objection by one is an
obj ection for any other party here?

MR MORRIS: Sure. | would -- |
woul d encourage that, sure.

V5. DElI TSCH PEREZ: Thank you.

MR MORRIS: It can't be sustained
or overruled nore than one tine, so...

Q M. Wat er house, can you answer ny
guestion, please.

M5. DANDENEAU. Do you want to
repeat it, M. Mrris, for his benefit?

MR MORRIS: Sure.

Q Can you -- can you tell ne the
approxi mate portion of Skyview s revenue that
Is derived fromentities that are directly or
I ndirectly owned or controlled by M. Dondero?

A | don't know t he exact numnber.
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Q Is it nore than 75 percent?

A Yes.

Q Is it nore than 90 percent?

A | don't know.

Q Okay. Can | refer to Hi ghl and

Capital Managenent, L.P., as Hi ghland?
A Yes.
Q Al right. And you previously

served as H ghland's CFQ, correct?

A Yes.

Q When did you join H ghland?

A | don't recall the exact date.

Q Can you tell nme what year?

A 2006.

Q When did you -- in what year did you
becone Hi ghl and's CFO?

A | don't recall the exact date.

Q "' m not asking you for the exact
date. I'masking you if you recall the year in

whi ch you were appoi nted CFO

A | don't recall the exact year.

Q Can you tell ne which years it is
possi bl e that you were appointed to CFO of
H ghl and?
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A 2011 or 2012.

Q Did you serve as H ghland's CFO on a
continuous basis fromin or around 2011 or 2012
until early 20217

A Yes.

Q During that entire tinme you reported

directly to Ji mDondero; correct?

A | -- 1 don't know.
Q Is there anybody el se you reported
to -- w thdrawn.

Did you report to M. Dondero for
sone portion of the tinme that you served as
CFO?

A Yes.

Q Is there a portion of tine that you
don't recall who you reported to?

A Yes.

Q What portion of tinme do you have in
your m nd when you can't recall who you
reported to?

A Fromthe 2011 to -- for
approximately a year or two.

Q Ckay. So is it fair to say that you
reported to M. Dondero in your capacity as CFO

TSG Reporting - Wrl dwi de 877-702-9580
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fromat |east 2014 until the time you |eft

H ghl and?
M5. DANDENEAU:. (Objection to form
A | don't want to specul ate the exact
or what year that changed or -- so | would Iike

to stick with ny testinony.

Q Can you recall when you began
reporting to M. Dondero?

A | don't recall.

Q Can you -- can you give ne an
estimate of what year you think you m ght have

began reporting to M. Dondero?

A | will go back to ny prior
testi nony.
Q Ckay. There is no -- you have no

ability to tell ne when you began reporting to
M. Donder o.

Do | have that right?

M5. DANDENEAU. (bjection to form

A | don't recall.

Q Ckay. Do you recall who you m ght
have reported to before you began reporting to
M. Dondero?

A Yes.
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Q Who m ght you have reported to in
your capacity as CFO before you started
reporting to M. Dondero?
A That woul d have been Patrick Boyce.
Q Are you aware that H ghland filed
for bankruptcy on Cctober 19th, 2019?

A Yes.

Q And we refer to that as the petition
date?

A Yes.

Q kay. Do you hol d any professional

| i censes, sir?
A Yes.
Q Can you tell ne what professiona

| i censes you hol d?

A |"'ma certified public accountant.
Q Ckay. Anything el se?

A No.

Q Do you have any ot her professiona

| i censes or certificates?

A When you say "professional |icense,"”
that is not education?

Q Tell me -- sure. Anything other

than a driver's |icense.

Page 21
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Do you have any other |icense or
certificate or certification?

A Are you asking, like, where | went
to school and the --

Q | amnot. | amnot. | didn't say
education. | didn't ask about degrees.

Do you know what a license is?

A Vel l, yeah, | nean, a license is
sonet hi ng you get after you receive a certain
| evel of proficiency.

Q Do you have any |icenses or
certifications other than your CPA?

M5. DANDENEAU:. (bjection, form
| assune you nean professional

| i censes, M. Morris; correct?

Q Can you answer ny question, sir?

A M. Mrris, I'mthinking. |
don't -- | don't think I have any others.

Q Are you famliar with an entity

cal |l ed Hi ghl and Capital Managenent Fund

Advi sors?
A Yes.
Q Were you ever -- can we refer to

that entity as HCVFA?
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A Yes.

Q Were you ever enpl oyed by HCMFA?
A Not that | recall.

Q Were you ever -- did you ever hold

the title of an officer or director of HCVFA?
A. Yes.
Q What title did you hol d?

A Treasurer.

Q When did you becone the treasurer of
HCVFA?

A | don't recall.

Q Can you tell ne the year?

A | don't -- | don't know the year.

Q Can you approximate the year in

whi ch you becane the treasurer of HCVFA?
A | don't know.
Q Can you tell nme if it was before or

after 20167

A | don't recall.

Q Are you still the -- do you know if
you're still the treasurer of HCMFA today?

A Today, | amthe acting treasurer for
HCVFA.

Q Is there a distinction between
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treasurer and acting treasurer?

A | said "acting treasurer” as | am an
enpl oyee of Skyview, as you previously
stated -- or asked.

Q But you are the treasurer of HCMFA

t oday; correct?

A | am-- | amthe acting treasurer
f or HCVFA.

Q How di d you becone the treasurer of
HCMFA?

A Are you asking how | becane the

treasurer of HCMFA t oday?
Q How di d you becone appointed to

serve as the treasurer of HCMFA?

A Wll, in--in -- in what tine
capacity?

Q The first tinme that you were
appoi nt ed.

A First tinme. | believe | was asked

to serve as treasurer for HCMFA the first tine.

Q By who? Who asked you to do that?
A | don't recall.
Q Is there anything that would refresh

your recollection as to who appointed you as
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the treasurer of CF -- HCWMFA for the first
time?
A | don't -- | mean, there would be
sone docunents, sone |egal docunents. | don't

know where those are.

Q How many tinmes have you been
appoi nted the treasurer of HCVFA?

A | don't know.

Q Was it nore than once?

A | don't know.

Q Can you tell ne any period of tine
since 2016 that you did not hold the title of
treasurer of HCMFA?

V5. DANDENEAU:. (Objection to form

A | don't recall.

Q What are your duties and
responsibilities as the treasurer of HCMFA?

A My duties are to do the best job
that | can as the -- as an accountant and
fi nance guy.

Q What specific duties and
responsibilities do you have as the treasurer
of HCMFA?

A My duties are to do the best job
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that | can as the accounting and finance person
f or HCMFA.

Q As the accounting and finance person
for HCMFA, do you have any particul ar areas of
responsi bility?

A Yeah, it is to nmanage the accounting
and finance function for HCMFA

Q Wul d that include -- do you have

responsibility for overseei ng HCMFA' s annual

audi t?

A Can | pl ease el aborate on ny prior
question?

Q Of course. You -- you are giving
answers. |'m asking questions.

A Ckay. Yes, so the -- it -- like |

said, it is to nmanage the accounting finance

aspect, but | am as we discussed, the

treasurer. That is -- being treasurer is what
gives ne that -- that nanagenent function.
Q Does anybody report to you in your

capacity as treasurer of HCMFA?

A | don't believe so.
Q Does HCMFA have a chief financi al
of ficer?
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A | don't -- | don't know.
Q You don't know?
You're the treasurer of HCVFA but

you don't know if HCMFA has a chief financi al

of ficer.
Do | have that right?
A That's right.
Q (kay. Have you heard of a conpany

cal |l ed NexPoi nt Advi sors?

A Yes.

Q W will refer to that as NexPoint.
Ckay?

A Ckay.

Q Were you ever enpl oyed by NexPoi nt?

A | don't recall.

Q Did you ever hold any title with
respect to the entity known as NexPoi nt?

A Yes.

Q What titles have you held in

rel ati on to NexPoi nt?

A Treasurer. | think it was only
treasurer.
Q Can you tell ne the approxi mnate year

you becane the treasurer of NexPoint?

Page 27
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A | don't know.

Q Are you still the treasurer of
NexPoi nt today?

A | amthe acting treasurer for
NexPoi nt .

Q When did your title change from
treasurer to acting treasurer?

A | don't know.

Q Did your duties and responsibilities
change at all when your title was changed from
treasurer to acting treasurer?

A | don't -- | don't believe so.

Q Wiy did --

A | still manage the finance and
accounting function for NexPoint.

Q Wiy did your title change from
treasurer to acting treasurer?

A | don't -- I'"'musing the term
"acting treasurer” as |I'ma Skyvi ew enpl oyee.
| don't -- | don't know -- again, | ama -- as

| am the Skyvi ew enpl oyee.

Q kay.
A And we -- we provide officer
servi ces.

Page 28
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Q And you serve as an officer of

HCMFA; correct?

A | think we went over that wth ny
testinony. Yes, |I'mthe acting treasurer for
HCVFA.

Q And you are an officer of NexPoint;
correct?

A | think -- | amthe acting treasurer

f or NexPoi nt Advi sors.

Q And -- and who appoi nted you acting
treasurer of NexPoint Advisors?

A | don't recall specifically.

Q Do you have any recollection of who
m ght have appoi nted you the treasurer of
NexPoi nt ?

A. | mean, it -- it -- |1 don't recall
exactly who it was.

Q VWho were the possibilities?

M5. DElI TSCH PEREZ: (bject to the

form
Q You can answer.
A Soneone in the | egal group for

NexPoi nt. The other officers as well.

Q Have you heard of a conpany call ed
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H ghl and Capital Managenent Services, Inc.?

A Yes.

Q W will refer to that as HCVS.
kay?

A. HCMVS.  Ckay.

Q Were you ever enpl oyed by HCMS?

A No.

Q Have you ever held any titles in
relation to HCMF -- | apol ogi ze -- HCOMS?

A Yes.

Q What titles have you held in

relati on to HCOMS?

A Treasurer and acting treasurer.

Q When did you first becone treasurer
or acting treasurer of HCMS?

A | don't recall the exact dates.

Q Can you recall -- can you
approxi mate the year that you becane the

treasurer of HCVB?

A | don't -- | don't know.

Q Are you still the treasurer of HCMS
t oday?

A | amthe acting treasurer for HCVS.

Q And are your duties and
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responsibilities as the acting treasurer for
HCMS and the acting treasurer for NexPoint the
sanme as your duties and responsibilities in
your role as the acting treasurer of HCVFA?

A More or | ess.

Q Have you ever heard of a conpany
cal l ed HCRE Partners, LLC?

A Yes.

Q And do you understand that that
entity is now known today as NexPoi nt Real
Estate Partners?

A | did not know that.

Q Al right. Can we refer to HCRE
Part ners as HCRE?

M5. DANDENEAU. (bjection to form

Did you nean NexPoint Real Estate
Partners, M. Morris?

MR MORRIS: No.

M5. DANDENEAU. (Oh.

MR MORRIS: He said he wasn't
famliar that it was succeeded by that
entity. So --

M5. DANDENEAU. Ckay.

MR MORRIS. -- let's go wth what
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the w tness knows.
Q You're famliar with an entity

call ed HCRE Partners, LLC correct?

A Yes.

Q Okay. So that is the entity that we
will refer to as HCRE. If you're aware of any
successor, that is great. |If not, let's just

define it as such.

Have you ever been enpl oyed by HCRE
or any entity that you know to have succeeded
HCRE?

A No.

Q Did you ever serve as an officer or
di rector of HCRE or any successor?

A Not that | recall.

Q kay. Can we refer to NexPoint and
HCMFA as the advisors?

A Yes.

Q In general, the advisors provided
I nvest nent advi sory services to certain retai
funds; correct?

A Yes.

Q And we wll refer to the retail

funds that are served by the advisors
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collectively as the retail funds; is that okay?
A kay.
Q Each of the retail funds is governed
by a board; correct?
A Yes.
Q And do you know t he peopl e who serve
on the boards of the retail funds?
V5. DANDENEAU:. (Objection to form
A | don't know all of them
Q Do you know whet her the sane peopl e
serve on the board of each of the retail funds
as we've defined that ternf
A Which -- so when you say "retai
funds" -- again, | want to be -- what retail
funds are you referring to, because there are
-- there are several distinctions?
What retail funds are you using when
you refer to then?
Q That is why -- that is why | tried
to define the terns. So let ne do it again.
Retail funds for the purposes of
this deposition neans any retail fund to which
ei ther of the advisors provides advisory

services. Ckay?
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A Ckay.
Q Ckay. So do you know whet her the

sane people serve on the board of each of the
retail funds?

A | don't know.

Q Were you ever enployed by any of the

retail funds?

A No.
Q No?
A No.
Q Ckay. Do you have any title with

respect to any of the retail funds?
A Yes.
Q What titles do you hold --
W t hdr awn.

Do you have the sane titles with
respect to all of the retail funds or do
they -- or just sonething el se?

M5. DANDENEAU. (bjection to form

Q W t hdr awn.

Do you have the sane title wth

respect to each of the retail funds?
A No.

Q Tell me which title you have with
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respect to each retail fund.
Actually, let's do it a different
way. | w thdraw the question.
Can you give ne one title you have

inrelation to any retail fund?

A Yes.

Q What title -- what title can you
give ne?

A Princi pal executive officer.

Q Do you serve as principal executive

officer for each of the retail funds?

A No.

Q Can you identify for ne the retai
funds in which you serve as the principal
executive officer?

A Yes. Hi ghland Funds 1, H ghl and
Funds 2, Highland |Incone Fund, Hi ghland 4 obal
Al'l ocati on Fund.

Q |"msorry, you said "Qd obal
Al'l ocation Fund"?

A Yes.

VI DEOGRAPHER:  Excuse ne,
M. Mrris. This is the videographer. |I'm

concerned about the lighting in the

Page 35
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W t ness' canera.
Do you want to go off the record and
make sonme adj ustnments?
MR MORRIS: Sure, but just for this
purpose. | don't want to take a break. W
just started.
M5. DANDENEAU:. Yeah, that is fine.
That is fine. W're going to put you on
mut e.
MR MORRIS: Al right.
M5. DANDENEAU: 1'mgoing to try to
open up sone of the shades.
VI DEOGRAPHER: W' re going off the
record at 10:08 a. m
(Recess taken 10:08 a.m to 10:11 a.m)
VI DEOGRAPHER: W are back on the
record at 10:11 a. m
Q M. Waterhouse, when did you becone
the principal executive officer of the four
retail funds that you just identified?
A | don't recall.
Q Do you recall the approxi mate year
t hat you becane the principal executive officer

of the four funds?
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A 2021.
Q Did you ever hold any title with
respect to any of the four funds you have j ust

i dentified other than principal executive

of ficer?
A | don't recall.
Q Is it possible that you held a

position or atitle wwth the four funds you
just identified prior to 20217

A Yes.

Q But you don't recall if you did or
not; do | have that right?

A No. You -- | thought you asked, did
| hold other titles.

Q Did you hold any title at the four
retail funds for which you now serve as

princi pal executive officer at any tinme prior

to 20217
A Yes.
Q What titles did you hol d?
A | don't recall all the titles.
Q Do you recall any of the titles?
A Yes.
Q What titles do you recall holding at
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those four retail funds before 20217
A Princi pal executive officer.
Q Were you the principal executive

officer of the four retail funds that you have

i dentified?

A Sorry, could you repeat the
gquestion?

Q Were you the principal executive

officer for each of the four retail funds that
you have identified?
A Yes.
Q When did you becone the principal
executive -- w thdrawn.
Can you give ne the approxi nate year
t hat you becane the principal executive officer

for each of the four retail funds you've

I denti fied?
A | don't recall.
Q What are your duties and

responsibilities as the principal executive
of ficer of these four retail funds?

A It is to manage the finance and
accounting positions.

Q So at the sane tine you serve as the

Page 38
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treasurer of the advisors, you al so serve as
the principal executive officer of these four
retail funds; correct?

A Yes.

Q Did you ever hold any title wth
respect to any other retail fund?

A Not that | recall.

Q During the period that you served as
Hi ghl and's CFO fromtine to tine H ghland
| oaned noney to certain of its officers and
enpl oyees; correct?

A Yes.

Q During the period that you served as
H ghland's CFO, fromtine to tinme Hi ghland
| oaned noney to certain --

A Let ne -- let nme retract that,
sorry, that -- you asked during the tine | was
CFQO, Highland | oaned noneys to enpl oyees. |
don't -- | don't recall that during ny tenure
of CFO

Q You have no recollection during the
time that you were the CFO of Highland of
H ghl and ever | oaning any noney to any officer

or director of Hi ghland?
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A | don't recall during ny tenure of
Hi ghl and or ny -- as CFO of Hi ghland -- yeah,

I f there are any | oans as CFO of Hi ghl and.

Q "' mjust tal king about officers and
enpl oyees right now. You have no recollection
of Highland ever making a loan to any of its
of ficers or enployees during the tine that you
served as CFO. Do | have that right?

M5. DANDENEAU. (bjection to form

A So | thought you were saying

of ficers and enpl oyees as CFO right, so there

were -- | nean, okay, yes.
Q | would ask you to listen carefully
to ny question. If I -- if I"'mnot clear, et

me know, but I'mreally trying to be as clear
as | can.

A I"'mlistening as carefully as | can,
and you are asking very specific questions in a
tinmeline. And I'mtrying to answer your
questions as specifically as | can, and |
apologize if -- if I'mgoing back. | am-- you
are asking very specific questions. Thank you.

Q During the period that you served as

H ghland's CFO, fromtinme to tine H ghland
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| oaned noney to certain corporate affili ates;

correct?
M5. DANDENEAU:. (Objection to form
A What are corporate affiliates?
Q How about the ones that are in

H ghl and' s audited financial statenents under
the section entitled Loans to Affiliates. Wy
don't we start wth those. Do you have any
under st andi ng of what the phrase "affiliates"
means?
M5. DANDENEAU. (bjection to form

A | understand what affiliates are,
yet affiliates can have different neanings in
di fferent contexts, so...

Q Wiy don't you -- why don't you tell
me what your understanding of the term
"affiliate" is in relation to H ghland Capital

Managenent, L.P.

A Is that a -- it depends on the
cont ext .

Q How about the context of naking
| oans?

M5. DANDENEAU. (bjection to form

A | didn't make the determ nation of
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who an affiliate was or is at the tine those --
| didn't -- that wasn't ny job to nake a
determ nation of who an affiliate is.

Q Al right. So as the CFO of
H ghl and, do you have any ability right nowto
tell me which conpanies that were directly or
I ndirectly owned and/or controlled by
M. Dondero in whole or in part received | oans
from H ghl and Capital Managenent, L.P.?

V5. DANDENEAU:. (bjection to form
M5. DElI TSCH PEREZ: (bjection, form

A Yes.

Q Ckay. ldentify every entity that
you can think of that was directly or
I ndirectly owned and/or controlled by
M. Dondero in whole or in part that received a
| oan from Hi ghl and Capi tal Managenent, L.P.

MR. RUKAVI NA:  (bj ection, |egal
concl usi on.

A NexPoi nt Advi sors, Hi ghland Capit al
Managenent Fund Advi sors, HCM Servi ces,
Dugaboy. Sorry, | don't think -- Dugaboy
doesn't fit that definition. You said owned

and control | ed. | don't think that that
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definition --

Q | said owned and/or controll ed.

A | don't -- again, I'mnot -- |'m not
the I egal expert. | don't think it controls --
he control s Dugaboy, so again, |I'mnot the

| egal person.

Q "' m not asking you for a | egal
conclusion, sir. |'masking you for your
know edge, okay, as the CFO -- the fornmer CFO
of Hi ghland Capital Mnagenent, other than
NexPoi nt, HCMFA, and HCVF -- HCMS, can you
t hi nk of any other entities that were owned
and/or controlled directly or indirectly in
whol e or in part by Jim Dondero who received a
| oan from Hi ghl and Capital Managenent, L.P.?

M5. DANDENEAU. (bjection to form

A HCRE.

Q Any ot hers?

A That is -- that is all I can think
of .

Q And you're aware that fromtine to

time while you were the CFO Highland | oaned
noney to Ji m Dondero; correct?

A. Yes.
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Q Okay. Can we refer to the four
entities that you just naned and M. Dondero as
the affiliates?

A So that would be Ji m Donder o,
NexPoi nt Advi sors, Highland Capital Managenent
Fund Advi sors, and HCRE.

Q And HCMS?

A And HCWVS, okay.

Q And can we refer to the | oans that
were given to each of those affiliates as the
affiliate | oans?

A Yes.

Q And is it fair to say that each of
the affiliates were the borrowers under the
affiliate | oans as we're defining the ternf

MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A The borrowers are whoever were on
the notes. | don't -- | don't know. [|'m not

the | egal person.

Q But you --
A | don't know.
Q You do know, as Highland' s fornmer

CFO, that each of the affiliates that you have
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I dentified tendered notes to Hi ghland; correct?
MR. RUKAVI NA:  Hey, John, wll you
just give nme a running objection to | egal
conclusion to HCM - -
MR MORRIS: No. No, if you want to
obj ect --
MR. RUKAVINA: | wll object every
time. bject to |egal conclusion.
MR MORRIS: That is fine.
A Sorry, can you repeat the question?
Q Are you aware that each of the --
that each of the affiliates, as we have defi ned
the term gave to H ghland a prom ssory note in
exchange for the | oans?
MR. RUKAVI NA: (bjection to the

extent that calls for a |l egal conclusion.

A | don't.
Q No, you don't know that?
A No, they didn't -- you said they

exchanged a prom ssory note for a loan. |
don't -- | don't understand that question, so |
sai d no.

Q At the tinme of the bankruptcy

filing, did H ghland have in its possession
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prom ssory notes that were signed by each of
the affiliates?

A Yes.

Q To the best of your know edge,
during the tine that you served as Hi ghland's
CFO, did H ghland disclose to its outside
auditors all of the loans that were made to
affiliates?

MR. RUKAVI NA: (bjection, that calls
for a |legal conclusion.

M5. DEI TSCH PEREZ: | also couldn't
hear you, John, because there was sone
garbling on -- on the -- on the call.

MR MORRIS: Folks, |I've got to tell
you this is not going well, and |I'm
reserving ny right --

M5. DANDENEAU: John, it was | ust
the end of that question. It was just the
end of that question. | couldn't hear it
either. Sorry, if you could repeat it,
pl ease.

MR MORRIS: That is less than an
hour into this, but folks are trying to run

out the clock, and so I'mjust going to
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state that now.

V5. DANDENEAU:. You know, and,

M. Mrris, | really object to that. |

mean - -

MR MORRIS: Ckay.

M5. DANDENEAU. -- M. Witerhouse
just told you he's trying to listen to your
guestions and answer them carefully, and
you have no basis for saying that.

MR MORRIS: (kay.

M5. DANDENEAU. This does not --
this is not an experienced witness, so he's
trying to do the best he can.

Q M. Waterhouse, during the tinme that
you served as Highland's CFO did Hi ghl and
disclose to its outside auditors all of the
| oans that it nmade to each of the affiliates
that you have identified?

MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A Yes.

Q To the best of your know edge, while
you were Highland's CFO were all of the

affiliate | oans described in Hi ghland' s audited

Page 47
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financial statenents?
MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A When an audit was perforned, any
| oans that were made by Highland to the
affiliates were disclosed to auditors.

Q Are you aware of any | oan that was
made to any affiliate that was not disclosed to
the auditors?

A "' m not awar e.

Q To the best of your know edge, did
each of the affiliates who were --

(i naudi bl e) -- loaned from H ghl and execute a
prom ssory note in connection with that |oan?
MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A Sorry, you -- halfway through the

guestion it got nuffl ed.
Can you repeat that again?

Q To the best of your know edge, did
every affiliate execute a prom ssory note in
connection with each loan that it obtained from
Hi ghl and?

MR. RUKAVI NA: (bj ection, |egal
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concl usi on.

A Yes.

Q You are not aware of any | oan that
any affiliate ever obtained from Hi ghl and where
the affiliate did not give a promssory note in
return; is that fair?

A Yes, |'mnot aware.

Q And to the best of your know edge,
did Hghland loan to each affiliate an anount
of noney equal to the principal anmount of each
prom ssory note?

MR. RUKAVI NA: (bj ection, |egal
concl usi on.

A Yes.

Q During the tine that you served as

CFO, did H ghland ever | oan noney to

Mar k Ckada?
A | -- 1 don't recall.
Q Did you ever see any prom ssory

not es executed by Mark Ckada?

A | don't recall.

Q Do you know i f Hi ghland ever forgave
any loan that it ever nade to M. kada?

A | don't recall.
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Q Do you recall if M. Okada paid back
all principal and interest due and ow ng under
any | oan he obtained from Hi ghl and?

M5. DElI TSCH PEREZ: (bjection to

form

M5. DANDENEAU. (bjection to form
A | don't recall.
Q Do you recall whether -- during your

time as CFO, whether Hi ghl and ever | oaned noney
to Ji m Donder 0?

A Yes.

Q To the best of your know edge, did
M. Dondero sign and deliver to Hi ghland a
prom ssory note in connection with each | oan
t hat he obtained from H ghl and?

A If you are referring to the
prom ssory notes that, you know, part of
H ghl and's records, yes.

Q Ckay. You're not aware of any | oan
that M. Dondero took from Hi ghland that wasn't
backed up by -- by a prom ssory note with a
face -- with a principal anount equal to the
anount of the |oan; correct?

A Am |l aware that Ji m Dondero took a
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| oan?

Q Wthout giving a -- let ne ask a
better question. |I'msorry, M. Witerhouse.

Are you aware of any | oan that

M. Dondero obtained from H ghl and where he
didn't give a promssory note in return?

A "' m not awar e.

Q During the tinme that you served as
Hi ghl and's CFO did H ghland ever forgive any
| oans, in whole or in part, that it nmade to
M. Dondero?

A Not that |'m aware.

Q At the tinme that you served as
H ghl and's CFO, did H ghland ever forgive any
| oan, in whole or in part, that it nade to any
affiliate as we've defined the termtoday?

A Not that |'m aware.

Q During the tinme that you served as
H ghl and's CFO, did H ghland ever forgive, in
whole or in part, any loan that it ever nmade to
any officer or enployee?

A Hi ghl and forgave | oans to officers
and enpl oyees. It may not have been at the

time when ny title was CFO
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Q kay. And so | appreciate the
di stinction.

Is it fair to say that, to the best
of your know edge, Hi ghland did not forgive a
|l oan that it made to an officer or enpl oyee
after 20137

V5. DANDENEAU. (Objection to form

A | don't recall.

Q To the best of your know edge, did
Hi ghl and disclose to its auditors every
I nstance where it forgave, in whole or in part,
a loan that it had nade to one of its officers
or enpl oyees?

A No.

Q Can you think of -- can you -- can
you identify any |loan to an officer or enployee
that was forgiven by Hi ghland, in whole or in
part, that was not disclosed to Hi ghland' s
out si de auditors?

A Look, | don't recall all of the
| oans and the | oan forgiveness. | just know as
part of the audit process there is a
materiality concept.

So if there were | oans to enpl oyees
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that were of -- you know, that were deened
I mmaterial, those itens may not have been
di scl osed by the teamto the auditors.

Q | appreciate that.

Do you have an understanding as to
what the level of materiality was?

A | don't recall.

Q As the CFO of Hi ghland, to the best
of your know edge, did H ghland disclose to its
outside auditors every |oan that was forgiven,
in whole or in part, that was material as that
termwas defined by the outside auditors?

A Yes.

Q And do you recall where -- do you
recall where the definition of materiality can
be found for -- for this particular purpose?

M5. DANDENEAU. (bjection to form

A No. You -- | don't determ ne
materiality.

Q Ckay. |'mjust asking you if you
can help ne understand where it is, but | think
we will find it in a few m nutes.

You are aware that Hi ghland has

commenced | awsui ts agai nst each of the
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affiliates, as w've defined the term to

col l ect under certain prom ssory notes; is that

right?
A Yes.
Q And are you famliar wth the notes
that are issue -- at issue in the |awsuits?
V5. DANDENEAU. (Objection to form
A Generally famliar.
Q Can we refer to the |lawsuits that

H ghl and has commenced agai nst the affiliates
collectively as the | awsuits?

A Yes. And, again, the affiliates are
NexPoi nt, HCVMFA, HCMS, and HCRE.

Q And M. Dondero?

A kay. See, that is a new -- and now
M. Dondero is included in your affiliate
definition.

Q | just --

A | thought affiliates -- | thought
affiliates were just the four prior entities,
so | just want to be clear.

Q | appreciate that. So let's --
| et's keep them separate and let's refer to the

four corporate entities as the affiliates, and
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M. Dondero we will call M. Dondero. Ckay?

A Ckay. Thank you. As you can see,
M. Mrris, thereis alot of entities -- a |ot
here. | just want to be clear.

Q Okay. Now, the affiliates of

M. Dondero signed prom ssory notes that are
not subject to the lawsuit.
Do you understand that?

M5. DANDENEAU. (bjection to form

A The affiliates and M. Dondero
signed --
Q You know what? | will skipit.

That is okay. Ckay.
Fromtine to tine while you were
H ghl and's CFO, paynents were applied agai nst
principal and interests that were due under the
notes that were tendered by the affiliates and
M. Dondero; correct?
MR. RUKAVI NA: (bjection to the
extent that calls for a | egal conclusion.
A Yes.
Q Did Hi ghland have a process where --
wher eby paynents woul d be applied agai nst

principal and interest against the notes that
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were given by the affiliates and M. Dondero?

A Yes.

Q Can you descri be the process for ne?

A The process, paynent should be
applied as laid out inthe -- in the promssory
not e.

Q Fromtinme to tinme were paynents nade

that were not required under the prom ssory

not es?
V5. DANDENEAU:. (Objection to form
A Yes.
Q Who was responsi ble for deciding

when and how nuch the paynents woul d be nade
Wi th respect to each of the notes that were
I ssued by the affiliates and M. Dondero?
A Who was responsible for deciding how

much was paid prior to the due date?

Q Yes.
A | don't know.
Q Did you approve of each paynent that

was nade agai nst principal and interest on the
notes that were given by the affiliates and
M . Dondero?

M5. DANDENEAU. (bjection to form
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A Did | approve the paynents? |
approve -- | approve -- if there was cash -- if

there was cash being repaid on a note paynent,
yes, | approved in the general sense of being
made aware of the paynent and the anount.

Q And are you the person who
aut hori zed Hi ghl and' s enpl oyees to effectuate
t hose paynents?

A Yes.

Q When you gave the instruction to
ef fectuate the paynent, did you obtain

M. Dondero's prior approval ?

A | nmean, it -- | mean, it -- it
depends.
Q Can you think of any instance where

you directed Hi ghl and's enpl oyees to make a
paynent of principal or interest against any
note that was tendered by an affiliate or
M. Dondero that M. Dondero did not approve of
I n advance?

A | can't recall specifically.

Q Can you identify -- wthdrawn.

Did M. Dondero ever tell you that a

paynent that was nmade agai nst principal and
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I nt erest due under one of the notes that was
tendered by an affiliate or hinself should not

have been made?

A Yes.
Q Can you identify the paynent for ne?
A It would be for -- for NexPoint
Advi sors.
Q kay. And when did M. Dondero tell

you that a paynent that you had initiated on
behal f of NexPoi nt shoul d not have been nade?
A | wasn't initiating paynent. [t was
in the context of the -- | think you used this
term "the advisors," so NexPoint Advisors and
H ghl and Capital Managenent Fund Advi sors had
overpaid on certain agreenents with H ghl and
Capi tal Managenent, L.P. And as a part of that
process, the advisors -- what | was told at the
tinme were in talks and negoti ations and
di scussions with Hi ghland Capital Mnagenent,
L.P., on offsets in relation to those
over payment s.
Q When did this conversation take
pl ace?

M5. DANDENEAU. (bjection to form
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A | don't recall specifically.

Q Do you recall what year it was?

A Yes.

Q What year did the conversation with

M. Dondero take place that you just described?

A 2020.

Q kay. Do you renenber if it was
Decenber 20207

A [t -- it -- | don't -- | don't
recall what nonth specifically, but it would
have been Novenber or Decenber.

Q And we're tal king here about a
paynent of principal and/or interest that was
due -- w thdrawn.

We're tal king here about a paynent
of principal and interest that was applied
agai nst NexPoint's note; correct?

V5. DANDENEAU:. (bjection to form

A | don't recall what that paynent
consi sted of.

Q Is it possible that the paynent you
have in mnd related to the shared services
agr eenent ?

M5. DANDENEAU. (bjection to form
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A No.

Q Are you certain that the paynent --
that the paynent that you have in mnd rel ated
to the prom ssory note that NexPoint issued in
favor of Hi ghl and?

M5. DANDENEAU. (bjection to form

A Yes.

Q kay. Qher than that one paynent,
can you identify any other instance where
M. Dondero told you that a paynent shoul d not
have been applied against principal and
I nterest under any prom ssory note tendered by
any affiliate or M. Dondero?

V5. DANDENEAU:. (Objection to form
M5. DElI TSCH PEREZ: (bjection to

form
A Not that | recall.
Q Thank you very nuch.

Do you know i f M. Dondero approved
i n advance of each |oan nade to each affiliate
and hinself during the tine that you were the
CFO?

M5. DElI TSCH PEREZ: (bject to the

form
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A Yes, generally.
Q Can you identify any | oan that was
ever made to an affiliate or to M. Dondero

that M. Dondero did not approve of in advance?

A O her than the ones that are in
di spute, |I'mnot aware.
Q Do you believe that M. Dondero did

not approve of each of the |oans that are in

di spute in advance of the tine that the | oan

was nmade?
M5. DANDENEAU. (bjection to form
A G ven what is in the dispute, you
know, and -- and -- and the way things mght --
yeah, | nean...
Q | am not asking about the dispute,

and it was probably ny mstake to foll ow you
t here.
Were you aware of every | oan nade by

H ghl and to each of its affiliates and
M. Dondero while you were the CFO at the tine
each | oan was nmade?

A Was | aware of every |oan, yes.

Q kay. And if you put yourself back

intime, do you recall that any of the | oans
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that were nmade to one of the affiliates or
M. Dondero during the tinme that you were the
CFO was made wi thout M. Dondero's prior
knowl edge and approval ?

A Not that | recall.

Q Thank you. |In fact, do you -- as
the CFO, would you have all owed Hi ghland to
| oan noney to an affiliate or to M. Dondero
wi t hout obtaining M. Dondero's prior approval ?

V5. DANDENEAU:. (Objection to form

A | can't -- there was so many tines
over the years, | can't speak for every single
one, but generally, yes, | -- | spoke to him

Q You -- you never -- you never --
wthdrawmn. | will just take that.

Can you recall any paynent that was

ever nmade agai nst principal and interest on a
note that was issued in favor of Hi ghland by an
affiliate or M. Dondero that you personally
did not know about in advance?

A There are so many through the years,
| don't -- | don't -- | don't recall every
si ngl e one.

Q Ckay. Can you identify any paynent
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t hat was made agai nst principal and interest on
any note tendered by any affiliate or

M. Dondero that you didn't know about in

advance?
A. | don't recall.
Q O her than M. Dondero -- w thdrawn.

Di d anybody at Hi ghl and have the
authority to nake a paynent agai nst principal
and interest due under a |loan given to the
affiliates and M. Dondero w thout your
knowl edge and approval ?

M5. DANDENEAU. (bjection to form

A Sorry, there was -- to nake a
paynent on an affiliate | oan, what you are
saying would it require ny know edge and
approval , yes.

Q Ckay. | appreciate that. Thank
you.

Did anybody at Hi ghl and have the
authority, to the best of your know edge, to
effectuate a loan to an affiliate w thout
M. Dondero's prior know edge and approval ?

M5. DANDENEAU. (bjection to form

A | can't speak for all, but
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general ly, yes.

Q Did you personally communicate wth
M. Dondero to |let himknow each tine a paynent
of principal or interest was bei ng nade agai nst
any note that was tendered by an affiliate or
M. Dondero to Hi ghl and?

A | don't -- are you saying, did | |et

M. Dondero know if a paynent was nmade on any

affiliate or loan to M. Dondero? | nmean,
not -- not every -- no.
Q Let ne ask it this way: D d you

have a practice of informng M. Dondero when
paynents were nmade agai nst principal and

I nterest on any note that was tendered by an
affiliate or M. Dondero?

M5. DElI TSCH PEREZ: (bjection to

form
V5. DANDENEAU:. (bjection to form
A No, | did not.
Q Did M. Dondero ever tell you that a

paynent of principal or interest had been nmade
against a note that was tendered by an
affiliate or hinself that he had been unaware

of ?
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A Not that | recall.
Q Are you aware that M. Dondero and
the affiliates -- w thdrawn.

Are you aware that M. Dondero
NexPoi nt, HCRE, and HCMS all contend that they
do not have to pay on any of the notes they
| ssued because they are subject to an oral
agreenent between M. Dondero and Nancy
Dondero, in her capacity as the trustee of the
Dugaboy | nvestnent Trust?

M5. DANDENEAU. (bjection to form

A | didn'"t -- | didn't -- | didn't
know that it was all notes.

Q kay. Are you -- did you ever |earn
that there was an oral agreenent between Jim
Donder o and Nancy Dondero pertaining to any
notes issued by any affiliate or M. Dondero?

MS. DElI TSCH PEREZ: (Object to the

form
A Yes.
Q Do you have any understanding as to

the ternms of that agreenent?
A Yes.

Q What is your understanding of the
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terms of the agreenent?

A That there were certain mlestones
that had to be reached.

Q Do you have any understandi ng of the
terns of the agreenent between M. Dondero and
Nancy Dondero concerning any of the notes
| ssued by the affiliates or M. Dondero other
than that there have to be m | estones reached?

M5. DElI TSCH PEREZ: (bject to the
form

A There are mlestones, | found out
yesterday, or there was sone --

MB. DANDENEAU: Ckay. |'mjust
going to object to the extent that you

| earned anything in conversations wth

counsel, please don't reveal -- that is

privileged, and don't reveal any privileged
communi cati ons.
THE W TNESS: Ckay.

A So |'"'mnot aware of anything el se.

Q Do you know what the m | estones
wer e?

M5. DANDENEAU. (bjection to form

A | don't.
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Q Do you know anyt hi ng about -- do you

know what prom ssory notes the agreenent

covered?
A | don't.
Q Do you know if -- if Jimand Nancy

Dondero entered into one agreenent or nore than
one agreenent ?

MS. DElI TSCH PEREZ: (Object to the

form

A | don't know.

Q Do you know if the agreenent is in
writing?

A | don't know.

Q How did you | earn of the existence

of the agreenent?

M5. DANDENEAU. (bjection to form

Again --

A | don't -- | don't recall who told
nme.

Q You have no recollection of who told

you about this agreenent between Ji mand Nancy
Donder 0?
M5. DElI TSCH PEREZ: (bject to the

form
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A | don't recall.
Q Do you recall how you | earned of the

agreenent ?
WAs it in a neeting? Was it in a

phone call? Was it in an email ?

A | don't recall.

Q Do you recall when you | earned of
t he agreenent?

A Not specifically.

Q Do you recall what year you | earned

of the agreenent?

A In -- look, | nmean, there are so
many notes. | may be getting -- | believe it
was 2020.

Q Al right. 1'mnot asking about
notes, sir. |'m asking about the agreenent

that you testified you knew about between Jim
and Don- -- Nancy Dondero. Ckay.
Do you understand ny question now?
Should | ask ny question agai n?
A Yeah, sure. Go ahead.
Q ' mgoing to use the word
"agreenent” to refer to the agreenent that

M. Dondero and Nancy Dondero entered into
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where you understood that certain m|lestones
had to be reached. Ckay?

A Uh- huh.

V5. DANDENEAU:. (bj ecti on.

M5. DElI TSCH PEREZ: (bject to the
form

MR. MORRI'S: Just defining a term
what is the objection.

M5. DElI TSCH PEREZ: The objection --

MR MORRIS: | will nove on. | wll
move on.

V5. DElI TSCH PEREZ: John --

Q Sir, are you okay wth that
definition of agreenent?

A kay.

Q Ckay. So you don't recall who --
who i nfornmed you of the existence of the
agreenent; is that right?

A | don't recall.

Q You don't recall who told you the
terns of the agreenent.

Do | have that right?

A Correct.

Q And you don't recall if you |l earned
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about the agreenent in a neeting, through an
emai |, or through a phone call.
Do | have that right?

A | don't recall.

Q Can you tell me when you | earned of
t he agreenent?

A | don't -- | don't -- | don't
remenber specifically.

Q Can you tell ne if you | earned of

t he agreenent before or after the petition

dat e?

A It would have been -- it would have
been after.

Q Can you tell nme if you | earned of

t he agreenent before or after January 9th,
20207

A It would have been after.

Q Can you tell nme if you | earned of
t he agreenent before or after you left Hi ghland
Capital Managenent in February of 20217

A | don't -- | don't -- | don't know.

Q It is possible that you | earned of
It while you were a Hi ghl and enpl oyee.

Do | have that right?
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A | don't renmenber the -- | nmean, it
was sonmetime in 2021. | don't renenber when.

Q All right. So to the best of your
recollection, it was in 2021 but you don't
recall if it was before or after you ceased to
be a H ghl and enpl oyee.

Do | have that right?

A Yeah, | nean, it was -- it was

li kely after | was -- after | left H ghland

because, if | put nyself back into the | ast

days of -- of 2021, it was -- you know, the
communi cations wwth M. Dondero were -- were --
were -- there weren't as nmany communi cations

because of the circunstances.

Q And so based on that you believe
that it is nost likely that you |learned of this
agreenent sonetine after you |eft Highl and

enpl oynent ?

A | wouldn't use the term "nost
likely." | don't recall specifically. | don't
recal | .

Q Do you recall ever telling Jim Seery

about this agreenent?

A No, | don't -- | didn't tel
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Ji m Seery.

Q Did you tell anybody at DSI about
this agreenent?

A No.

Q Did you tell any of Hi ghland's
| ndependent directors about this agreenent?

A No.

Q Did you tell anybody at Pachul ski
Stang Ziehl & Jones about this agreenent?

A No.

Q Did you tell any enpl oyee of
H ghl and about this agreenent?

A No.

MS. DANDENEAU: M. Morris, it has
been an hour and a half. 1Is this a good
time for a break?

MR MORRIS: Sure.

Q M. Waterhouse, | will just rem nd
you that during the break please don't speak
w th anybody about the deposition, the
substance of your testinony or anything else
concerning the deposition. ay?

A Yes.

MR MRRIS: So it is 11:02. W're
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at 11:02 your tine. Let's cone back, |
guess, at 15 -- at 11:15 your tine.

VI DEOGRAPHER: W' re going off the
record at 11:02 a. m
(Recess taken 11:02 a.m to 11:20 a.m)

VI DEOGRAPHER: W are back on the
record at 11:20 a. m
Q M. Waterhouse, did you speak with

anybody during the break about this deposition?

A No.

M5. DANDENEAU. O her than -- other
t han his counsel.
Q Did you speak to your counsel about

t he substance of your deposition today?

A No, | didn't bring it up.
Q | didn't ask you if you brought it
up. | asked you if you had any conversation

Wi th your |awyer about the substance of your
deposi tion.
V5. DANDENEAU. Yes, he did.
Q Can you tell nme what the -- you
di scussed?
M5. DANDENEAU. No, | object to

that. He's not going to answer. That is a
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privil eged conversati on.

MR MORRIS: So | just want to nake
sure that | understand. During the break
you spoke with your client about the
substance of this deposition; is that
right?

M5. DANDENEAU:  Yes, John.

MR MORRIS: And you refuse -- you
refuse to let your client tell ne what was
di scussed; is that right?

M5. DANDENEAU. That's correct.

MR. MORRI'S: You know, | had given
the instruction prior to the break not to
speak with counsel. | would have
appreciated --

M5. DANDENEAU. No, you didn't --
actually, that is not true, M. Morris.
You said not to speak with anyone. W
never have interpreted that to nean
conversations with counsel. That's never
been -- | have never, ever heard that
I nstruction.

MR MORRIS: Ckay. W wll -- we

wll -- we will deal with it when and i f we
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have to.

Q M. Waterhouse, after |earning about
the agreenent, did you ask anybody if the
agreenent was reflected in a witing?

V5. DANDENEAU:. (Objection to form
A No.

Q Did you ask anybody if the terns of
t he agreenent were nenorialized anywhere?

M5. DANDENEAU. (bjection to form

MR MORRIS: Wuat is the --

A No.

M5. DANDENEAU. Wl |, because you
keep tal king about this agreenent and | --
| -- 1 think, M. Mrris, that is really
not clear what you nean by "the agreenent.”
And maybe you can just go back and restate
what that is.

MR MORRIS: Ckay. Your client has
agreed with ne twice on the definition, but
| wll try one nore tine.

Q M. Waterhouse, do you understand
that when | use the term"agreenent,” |I'm

referring to the agreenent between Ji m and

Nancy Dondero concerning certain prom ssory
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notes where you | earned that one of the terns

of the agreenent was m | estones reached?

A kay.
Q And did you understand that that was
the -- the agreenent that we were referring to

every time we used the word "agreenent” in this
deposition?

A | don't know anything about this
agreenent. So, look, |I do -- it -- | don't
know whet her --

Q Let's -- let's try this again.

A Yeah. Look, | don't know what this
agreenent rel ates.

MS. DElI TSCH PEREZ: John, John --

Q Let ne try --

M5. DElI TSCH PEREZ: John, please |et
the witness finish.

MR MORRIS: Please stop. Please
stop. Please stop talking.

MS. DElI TSCH PEREZ: No, you stop.
Let the witness --

MR. MORRIS: Stop tal king.

M5. DEI TSCH PEREZ: -- finish -- you

i nterrupted him
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MR. MORRI'S: You know what, you
guys, this is really wong. It is really,
really wong. Ckay?

| had the wi tness agree not once,
but twice to the definition of agreenent.
Ckay? |I'mgoing to try and do it a third
tinme.

V5. DANDENEAU:. No, but, please,
John, really --

MR. MORRIS: No, please stop
talking. Please. It is ny deposition.
(hj ect to questions.

M5. DANDENEAU. No, but also you
instructed himthat -- that if you were
going -- if you were interrupting him that
he should rem nd you that you're
Interrupting himand -- and --

MR MORRIS: Let himdo that. Let
hi m do that.

V5. DANDENEAU. Okay. Well, you --

MR. MORRI'S: Please stop talking.

A kay. | don't know any of the
details of these agreenents. | don't know
anyt hing about them | heard -- soneone -- |
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don't know who, | don't know when, as you
asked, sonetine in '21, soneone told nme about
this -- or I don't honestly know -- | don't
even recall exactly how | was nmade aware of
this, but I was. | don't know -- | don't know
any of these details, and |'mgetting -- again,
there is, you know, I -- | -- | had a passing
conversation with -- with Jimat sone point
on -- on sone -- on the executive conp, and |I'm
getting confused of what is what, because
again, | don't know any of these details.
Q Ckay. Let ne try again,
M. Waterhouse, and | apol ogi ze.
Are you aware of any agreenent
bet ween Ji m Donder o and Nancy Donder o
concerni ng any prom ssory note that was given
to H ghland by any affiliate or M. Dondero?
M5. DEI TSCH PEREZ: (bject to the

form
A |'ve heard of an agreenent. That
Is -- that is -- | nean, if you are using aware

as heard, sure.
Q And you understand that one of the

terns of the agreenent is that it was based on
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m | estones that had to be reached; is that
right?
M5. DANDENEAU:. (Objection to form
A That was one of the words that was
used when | heard about it, yes.
Q And when you heard about this
agreenent that had a termin it concerning
m | est ones reached, did you ask the person who
was telling you about the agreenent whether or
not it was in witing?
A | did not.
Q Did you ask any questions at all?
M5. DANDENEAU. (bjection to form
A Not that | recall.
Q But do you understand that going
forward, we're going to refer to the agreenent

as the agreenent that you just described that

you were --
M5. DANDENEAU. (hject to the form
A Yes.
Q Ckay. You don't have any personal

knowl edge concerning the terns of the
agreenent; correct?

M5. DElI TSCH PEREZ: (bject to the
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form

Q You can answer.

A | don't -- | heard about the
agreenent. | don't know anything -- | heard
there was an agreenent. That is -- again, as
testified before -- | said before, heard about
It, don't know the details. | believe it was

sonetine this year.
Q Do you have any personal know edge
about the terns of the agreenent, sir?

M5. DANDENEAU. (bjection to form

A G her than what | have previously
di scussed, | don't -- | don't know.
Q Did -- did M. Dondero tell you

about the existence of the agreenent?

A | don't recall.

Q Do you recall the source of your
I nformati on when you | earned about the
agr eenent ?

A No, | don't -- | don't recall. |
don't renmenber. | just -- | heard about it
generally. | don't renenber -- | don't
renmenber who, how, if, how | don't renenber.

Q You know, M. Waterhouse, | just
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want to be clear that | never woul d have asked
you to appear at this deposition if your nane
hadn't been included in responses to discovery
as to sonebody with knowl edge about the -- who
was told about the existence of the agreenent.

That is what pronpted ne do this,
and | really do feel conpelled to tell you that
| otherw se woul d never have called you as a
witness. So | regret that you' re being put
through this today. | had no intention of
burdeni ng you or taking your tinme, but that is
the reason that we issued the subpoena is
because certain of the defendants identified
you as sonebody --

M5. DElI TSCH PEREZ: M. Mrris, you

are here to ask questions, not to have --

MR MORRIS: | feel badly for the
guy. | really do.

M5. DElI TSCH PEREZ: |'m sure you do.

MR MORRIS. | do. Stop.

MS. DEI TSCH PEREZ: You st op.

MR MORRIS: |'m allowed.

&

DElI TSCH PEREZ: No, you're not

allowed to have a chat with the w t ness.
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Q Okay. Well, | hope that you
appreci ate what |'m sayi ng here,
M. Waterhouse.

M5. DANDENEAU:. All right. Let's go
ahead and ask questions, and again, you're
entitled to probe his -- his know edge
of -- whatever know edge he has about
this -- this agreenent and --

MR MORRIS: That is what |'m doing.

M5. DANDENEAU: -- he will answer
the questions to the best that he can.

MR MORRIS: That is what |'m doing.
Q M. Waterhouse, | take it you do not

know whi ch prom ssory notes issued by which
affiliates or M. Dondero are the subject of
this agreenment; do | have that right?

A Yes, | don't -- | don't know.

Q Do you know of any way to determ ne
whi ch prom ssory notes issued by the affiliates
and M. Dondero are the subject of this
agreenent other than asking Ji mor Nancy
Donder 0?

M5. DANDENEAU. (bjection to form

A. | don't know.
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Q Did you ever nake --

A | don't know anyt hing about these
agr eenent s.

Q Did you ever nmake any effort to
determ ne which prom ssory notes are subject to
this agreenent?

A No.

Q Did you ever ask anybody which
prom ssory notes are subject to this agreenent?

A No.

Q Do you know if there is a |ist
anywhere of the prom ssory notes that are
subject to this agreenent?

A "' m not awar e.

Q Have you ever seen the terns of the
agreenent witten down anywhere?

A No.

Q Have you ever asked anybody whet her

the terns of the agreenent were witten down

anywher e?
A | have not.
Q Did | earni ng about the agreenent

cause you to do anything in response?

M5. DANDENEAU. (bjection to form
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A No.

Q Di d anybody ever describe to you the
nature of the mlestones that you referred to
earlier?

A No, | don't -- | don't have any
details of this.

Q That is fine.

Pri cewat er houseCoopers served as
Hi ghl and' s outside auditors prior to the

petition date; correct?

A Yes.

Q You refer to PricewaterhouseCoopers
as PwC?

A Yes.

Q Pri cewat er houseCoopers audited

H ghl and's financial statenments on an annual
basis; correct?
A During ny -- during ny tinme as -- as
CFQO, yes, PricewaterhouseCoopers was the
audi tor.
Q Do you know why Hi ghland had its
annual financial statenents audited each year?
A General ly.

Q Tell me your general understanding
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as to the reason why Hi ghland had its annual

financial statenents audited each year.

A From-- fromtine to tinme, they were
used -- or asked for, as part of diligence or
transactions or -- or things of that nature.

Q And were they given to third parties

for purposes of diligence or transactions from
time to tine?

A As far as |'maware, yes.

Q And was it your understanding as the
CFO that the third parties who received the
financial statenents in diligence or
transactions was going to rely on those?

V5. DANDENEAU:. (Objection to form

A | don't know -- | don't know gen --
| don't know specifically what they were going
to rely on. You know, we would get requests
for audited financial statenents. | don't know

what they were relying on.

Q And - -
A You woul d have to ask them
Q Did you personally play a role in

PwC s annual audit and the conduct of the

audi t ?
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V5. DANDENEAU:. (Objection to form
A During ny tenure as CFQ, | played a

very mninmal role.

Q VWhat was the mninal role that you
pl ayed?
A You know, again, it was -- it was to

check in with the team to nake sure that, you

know, audit -- the deadlines were being hit,

I nformati on was bei ng presented to the auditors

ina--inatinely fashion, but, you know,

other than that, it was a very capable team

that are still current enpl oyees of Hi ghland

and, you know, they -- they conducted 99

percent of -- look, I don't want to give

percentages. | nean, thisis -- but | -- 1| --

| played a mninmal role towards the end.
Before during ny earlier years as

CFO | did nore, and then as tinme went on, |

did less init.

Q Ckay. Was there a person at

Hi ghl and who was responsi bl e for overseeing

H ghl and's participation in PwC s audit during

the tinme that you were the CFO?

A Yeah. | nmean, there was -- there

TSG Reporting - Wrl dwi de 877-702-9580




Cresse 211 RT3y | Do B W Frieet N2 21N Evitrest MUZH2N 2117522(B8  ARaupee 1536 aif 3816

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

Page 87

WATERHOUSE - 10-19-21
was a -- there was a point -- it varies. It
varies by year, in function, in tinme and, you
know, dependi ng on the request, but yes, |
mean, there is -- there is -- there is
generally a point person of conmmunicati on.

Q And who was the point person from
2016 until the tinme you left Hi ghland?

A | don't -- | don't know
specifically, but it would have been, you
know -- you know, someone on the corporate
accounting team

Q And was there a head of the
corporate accounting tean?

A Yes, SO -- yes.

Q Wio was the head of corporate
accounting for the five years prior to the tine

you | eft Hi ghl and?

A | don't -- if you're asking from
2016 on, | don't -- it was Dave Klos, but,
again, there was -- there was changes to the
team and the reporting structure. | don't

remenber exactly when that happened during --
you know, over the last -- since 2016.

Q Did the folks who participated and
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ran the audit all report to you, directly or
i ndirectly?

A Yes.

Q And did you have any responsibility
for making sure that the audit report was
accurate before it was finalized?

A Yeah. | nean, you know, that --
that is -- ny responsibility to the auditors
was -- again, is -- and the CFOis to -- we are
provi di ng accurate financial statenents; right?

And -- and -- and as part of any
audit, we disclose all relevant information as
part of any audit.

Q kay. And as the CFQO, did you take

steps to nmake sure that the audit report was

accurate?

A | nmean, | would say in a general
sense, yes. But, again, | nean, | had a
very -- | had a very capabl e and conpet ent
team | wasn't nmanagi ng them

You know, part of what | dois | |et

the team-- | want managers to grow. | want
managers to have rope. And that is -- you
know, |'m not a stand-behind-you type of qguy.
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If you -- if you talk to ny team nenbers, |'m
not m cromanagi ng people. | want people to
| earn and grow in their function so they can go
on and do bigger and better things with their
car eers.

And so, yes, generally | was
responsi ble for it, but | wanted the teamto
| earn and grow and be responsi ble for the bul k
of the audit.

Q Did you personally review each audit
report before it was finalized to satisfy
yourself that it was accurate?

A | don't -- | don't recall, you know,
for every single -- we're tal king 2016, there

woul d have been three years, 2016 to '17, '18.

| don't -- we're -- we're going back
five years-plus. | don't -- you know, | don't
recal .

Q Did you have a practice that you

enpl oyed to nake sure that you were satisfied
that Hi ghland's audit reports were true and
accurate to the best of your know edge?

A | mean, our -- the practice was set

up with our -- the -- the practice to put
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t oget her accurate audited or accurate financi al
statenents is to your control environnent.

So, you know, the -- so the practice
was to maintain a stable control environnent
which then the output is -- is accurate
financi al statenents.

So -- so, you know, if | was
confortable that the control environnment was
operating, then, you know, that would dictate
how | would -- you know, what | m ght or m ght
not do in a given year.

Q Ckay. Do you recall ever being
unconfortable with the control environnent
during the period that you served as CFO?

A Yeah. | nean, | ook, yes, there are
times -- you know, nothing is perfect. So
there were -- there were tines when, yes, you
know -- there are tinmes | learned | was
unconfortable wth the control environnent, and
that is part of the managenent of the process
and havi ng, you know -- and -- and worKki ng
t hrough what ever obstacl es present thensel ves.

Q Ckay. Were you ever unconfortable

with the control process as it related to
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reporting and disclosures of loans to
affiliates and M. Dondero?

M5. DANDENEAU:. (Objection to form

A | don't -- | don't recall --
Q So you don't recall --
A -- the --

M5. DANDENEAU. M. Morris --
A | don't recall being unconfortable.

But, again, we're going back several years. |

don't -- you know, the practice in an audit is
to disclose all information to the auditors.
And | don't -- | don't recall.

Q As part of the process of the audit,

did you sign what is sonetines referred to as a
managenent representation letter?
A Yes.
MR MORRIS: Can we put up on the
screen a docunent that we have prenarked as
Exhi bit 33.
(Exhi bit 33 marked.)
M5. DANDENEAU. M. Morris, that is
not in the binder; correct?
MR MORRIS: Correct.

Q So you will see, M. Witerhouse,
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this is aletter dated June 3rd. And if we
could go to the signature page.
And do you see that you and

M. Dondero signed this docunent?

A Yes.
Q That is your signature; right?
A Yes.

MR MORRIS: Ckay. Can you go back
to the top.

M5. DANDENEAU. M. Morris, can you
have sonebody post this in the chat so that
we have can have a copy of this, please.

MR MORRI'S: Yeah, sure. Asia, can
you do that, please.

Q Ckay. Do you see at the bottom of
t he second paragraph there is a reference to
materiality?

A Yes.

Q Ckay. It says, Materiality used for
pur poses of these representations is
$1.7 mllion.

Do you see that?
A | do.
Q And did PwC set that |evel of
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materiality?
A Yes.
Q And for purposes of the audit, did

PWC set the |level of materiality each year?

A Yes.

Q Did that nunber change over tine?

A "' mnot aware of what materiality is
every single year, so -- but, you know, this

nunmber would |ikely fluctuate.

Q kay. |I'mgoing to go back to a
guestion | asked you earlier today. And that
IS in connection -- this letter is issued in
connection with the audit for the period ending

12/ 31/ 2018; correct?

A Yes.
Q kay. And is it fair to say that if
any -- actually, withdrawn. [|'mgoing to take

it outside of this.

I f Hi ghland ever forgave the loan to
any affiliate or any of its officers or
enpl oyees, in whole or in part, to the best of
your know edge, woul d that forgiveness have
been disclosed in the audited financi al

statenents if it exceeded the | evel of
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materiality that PwC established?

M5. DANDENEAU. (bjection to form

A So, again, during ny tenure as CFO
and -- Hghland -- it was -- it is required to
di scl ose any affiliate | oans that are in excess
of materiality.

Now, the forgiveness of those |oans
may or may not -- | nmean, since materiality
fluctuates every year, a -- you know, if a | oan
was forgiven, it nmay or may not, you know --
and, |look, | would want to consult the guidance
around this.

It is not sonmething we do -- you
know, it is not -- you know, GAAP can be and
di scl osures can be very specialized so, again,
we want to consult the guidance. But we woul d
see if and what would need to be disclosed if
it were deened i nmaterial .

Q Did you and M. Dondero sign
managenent representation letters of this type
I n each year in which you served as H ghland's
CFO?

A l -- 1 -- 1 wll speak for nyself.

| signed them There may have been others that
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signed as well. | don't -- | don't recall.

Q But to the best of your know edge,
you, personally, signed a nmanagenent
representation letter in connection with
H ghl and's audit each year that you served as
the CFO correct?

A | woul d say general ly speaking,

M. Mrris. | don't recall for every single
year, you know, generally, but | would want to
refer to all the rep letters and see who signed
t hem

Q Do you recall H ghland having its
financial statenents audited in any year during
the period that you were a CFO where you didn't
sign the nmanagenent representation letter?

A | don't recall. But, John, we're
goi ng back five, six, seven, eight, nine,
decade. | don't -- | don't renenber.

Q | don't want to go back that many
decades, but |I'mjust asking you if you recall

that there was you didn't sign it?

A | -- 1 -- 1 don't, but ny nenory
Is -- again, | -- | -- | can't tell you what |
did in 2012. | nean, | think generally, yes,
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but | don't -- | don't know for sure, and |
woul d want to rely on the docunent.
Q Let ne ask the question a little bit

differently then.

Do you have any reason to believe
that Hi ghland had its annual financial audit
and you did not sign a nanagenent

representation letter in connection with that

audit ?
V5. DANDENEAU:. (Objection to form

A | don't believe it would, but,
again, | would want to -- | don't recall and I
would want to confirmit to -- to nmake, you
know, an affirmative -- to give an affirmative
answer .

Q Do you know whet her PwC required

managenent to sign nmanagenent representation
| etters?
M5. DANDENEAU. (bjection to form
A Yes. | nean, it -- managenent
representation letters are signed by
managenent .
Q Ckay. And do you know -- do you

have any understanding as to why PwC requires
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managenment to sign management representation

| etters?
M5. DElI TSCH PEREZ: (nhject to the
form
A | don't know why PwC s -- what PwC s
specific practice is. | know generally what

managenent representation letters are.

Q kay. Do you personally -- |I'm not
asking about PwC. |I'masking for you -- I'm
aski ng about you, do you have an under st andi ng
as to why the auditor asks for nanagenent
representation letters?

A Ckay. So you're asking ne in ny
personal capacity, yes, | have a general
under st andi ng of why.

Q Can you give ne the genera
under st andi ng that you have as to why
managenent representation letters are required?

A They are -- they are required to --
they are -- they are one of the itens required
In an audit to help verify conpl et eness.

Q Do you have any -- any ot her
under standi ng as to why nanagenent

representation letters are required?
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A That is -- that is -- other than
what | said, it is -- it is -- it is required
SO -- to ensure that the -- you know, there
Is -- there is conpleteness in what is being
audi t ed.
Q Did you -- did you have a practice

wher eby you and M. Dondero conferred about the
managenent representation letters before you

si gned t henf

A No.
Q Did you have a practice --
Wi t hdr awn.

Do you see just the next sentence
after the materiality, there is a sentence that
states: We confirm to the best of our
know edge and belief, as of June 3rd, 2019, the
date of your report, the foll ow ng
representations made to you during your audit.

Do you see that sentence?

A Yes.

Q Ckay. Did you understand when you
signed this letter that you were confirmng the
representations that foll owed?

A When | signed this nmanagenent
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| etter -- representation |letter, yes.

Q Ckay. Did you discuss this letter
with M. Dondero before you signed it?

A | don't recall.

Q Do you recall if M. Dondero asked
you any questions before he signed the letter?

A | don't recall.

Q Do you recall if you asked
M. Dondero any questions before you signed
this letter?

A | don't recall.

Q Is it fair to say that M. Dondero
did not disclose to you the existence of the
agreenent that we have -- as we've defined that
termprior to the tine you signed this letter?

M5. DANDENEAU. (bjection to form

A | don't think | understand the
guestion. So, again, you are saying, did
M. Dondero not disclose to nme the existence of
this letter?

Q No, | apol ogi ze.

Did M. Dondero disclose to you the

exi stence of the agreenent prior to the tine

you signed this letter on June 3rd, 20197
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A The agreenent -- the agreenent that
we tal ked about earlier?
Q Correct.
A Look, as | said earlier, the first

time | heard of this agreenent was sonetine

this year.
Q kay. Can we turn -- let's just
| ook at a couple of itenms on the list. If we

can go to page 33416. Do you see in Nunmber 35
It tal ks about the proper recording or
di sclosure in the financial statenments of ND
rel ati onshi ps and transactions with rel ated
parties.
Do you see that?

A | do.

Q As the CFO do you have any
under standi ng as to whet her Dugaboy is a
rel ated party?

A | don't recall.

Q Do you know whet her any of the
affiliates are related parties?

A If -- if it was NexPoint, HCMFA,
HCMS, HCRE, yeah, if -- if that is the
affiliate definition, and there. |In ASC 850 --
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again, | nean, | haven't | ooked at ASC 850 in
quite sone tinme, but, you know, if -- if there

Is a control |anguage, you know, ASC 850, woul d
that -- that section in GAAP would -- would
pi ck up and define what are related parties.

So, you know, like |I said, if -- one
of the four entities | just described, if -- if
they are in that control definition of ASC 850,
t hey woul d be picked up in 35D.

Q Do you -- do you have any reason to
believe that they woul d be picked up in that
definition, based on your know edge and

experience?

A | -- 1 believe that entities
controll ed under GAAP are -- are affiliates.
Q kay. Wuld M. Dondero al so

qualify as a related party for purposes of

Section 35D, to the best of your know edge?

A Yeah, | don't -- | don't know. |
woul d think -- | would have to read the code
section to see if soneone personally -- is it

tal ki ng about related parties. So, |ook, if
your own in control, yeah, | nean, | would have

to read the section.
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Q To the best of your know edge, was

t he existence of the agreenent ever disclosed

to PwC?
A ["'mnot -- |'mnot aware.
Q Do you recall if the agreenent was

ever disclosed in H ghland' s audited financi al
st atement s?

A | don't -- | don't renenber if it
was in every Highland s audited financi al
statenents during ny tenure. W would have to

read the financial statenents to see what was

di scl osed, but I'"'mnot -- | nean, as | sit here
today, |'m not aware.

Q That is all |I'masking for.

A ' mnot aware.

Q Can we go to the next page, please,

and | ook at 36. 36 says, we have disclosed to
you the identity of the partnership's related
party relationships and all the related party

rel ati onshi ps and transactions of which we are

awar e.
Do you see that?
A Yes.
Q To the best of your know edge, as of
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June 3rd, 2019, did Highland disclose to PwC
the identity of the partnership's rel ated
parties and all the related party rel ationshi ps
and transactions of which it was aware?

A | mean, | can speak for nyself as
signer of this representation letter. |
di scl osed what -- what, you know, what --
what -- what | knew. Sorry, |ook, yes, so | --
| disclosed what | knew.

Q kay. Can we go to page 419. Do
you see at the end there is a reference to
events that occurred since the end of the
fiscal year and the date of the letter?

A Yes.

Q And were you aware of that -- of
that provision of the managenent representation
| etter before you signed the docunent?

A Yes.

Q Do you have an understanding as to
why PwC asked for that confirmation of that
particular part of the nmanagenent
representation letter?

A It is -- it is -- it is just -- it

Is a typical audit request.
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Q And do you understand -- do you have
an understandi ng that PnwC wanted to know t hat
as of the date of the audit whether any
mat eri al changes had occurred since the end of
the fiscal year, using the definition of
materiality that is in this particular
managenent representation letter?

A It -- it is --itis--itis a--
It is as described. It is just a poorly worded
guestion, so it is hard for ne to say yes.

Q If | asked you this, | apol ogize,
but did you ever |earn when the agreenent was

entered i nto?

A | don't -- | don't -- like | said
before, | don't know or have any details of the
agr eenent .

Q Ckay. Did you ever ask anybody when

t he agreenent was entered into?

A | did not.
Q Let's ook at the audited financia
statenents. W wll put up on the screen a

docunent that has been premarked as Exhi bit 34.
(Exhi bit 34 marked.)
M5. DANDENEAU. And again, if Ms. La
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Canty could please put that in the chat

room that would be great.

MR MORRIS: | wll assure you we
wi || put every docunent in the chat room
Q Now, |I'mjust going to ask you

questions that are related to the provisions of
this report that concern the affiliate | oans,
but again, M. Waterhouse, if there is any part
of the docunent that you need to see or that
you think you m ght need to see in order to
refresh your recollection to answer any of ny
questions, wll you let nme know t hat?

A Yes.

Q Because this is a pretty |engthy
docunent, but do you see that the cover page
here is the H ghland consolidated fi nanci al
statenents for the period endi ng Decenber 31st,
20187

A Yes.

Q If we can go to -- | think it is the
next one, |ooking for PwC s signature |ine.

M5. CANTY: [|'msorry, John, did you
say sonet hi ng?

MR MORRIS: Yes, can we turn the
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page. | think it is 215. Yes, stop right
there, just above -- I'msorry, | want to

see just the date of the report.
Q kay. Do you see at the bottom of
t hat page there, M. Waterhouse,

Pri cewat er houseCoopers has signed this audit

report?
A Yes, | see their signature.
Q Ckay. And it is the dated sane day

as your managenent representation letter; is

that right?
A It is -- yes, it is the sane day.
Q Was that the practice to sign the

managenent representation letter on the sane
day that the audit report was signed?
A Yes, that is typical in every audit.
Q Can we just scroll down to the
bal ance sheet on the next page.

Do you see that there is a line
there that says, Notes and O her Anounts Due
fromAffiliates?

A Yes.
Q Does that line, to the best of your

know edge, include the anobunts that were due
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under the affiliate under the notes signed by
the affiliates and M. Dondero?
MR. RUKAVI NA: Objection to the
extent that calls for a |l egal conclusion.

A | mean, | would want to see the
detail and the build to this $173, 398, 000, but,
yes, | nean, if -- if -- given what we
di scussed before, you know, it -- it should
capture that.

Q And -- and while you were the CFO of
Hi ghl and, were all notes held by Hi ghland that
were issued by an affiliate or M. Dondero
carried as assets on Highland's bal ance sheets?

V5. DANDENEAU:. (bjection to form
M5. DElI TSCH PEREZ: (bject to form

A | don't -- | don't know how el se
they woul d be carri ed.

Q kay. Can you think of any -- are
you aware of any prom ssory note issued by an
affiliate or M. Dondero that was not carried
on Highland's audited financial balance sheets?

A I"'m-- 1"m-- 1"mnot aware.

Q Ckay. Are you aware of any category

of asset on Highland's bal ance sheet in which
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any of the prom ssory notes issued by an
affiliate or M. Dondero woul d have been
I ncl uded?
V5. DANDENEAU:. (bjection to form
A Sorry, am| aware of any asset of an
affiliate being included --
Q That -- let nme -- let me try again.
Do you see there is a nunber of
different assets that are described on this
bal ance sheet ?
A Yes.
Q One of the assets that is described
IS Notes and Ot her Anmounts Due from Affili ates;

right?
A Yes.
Q And it is reasonable to concl ude

that the notes fromthe affiliates and
M. Dondero are included in that line item
right?

A Yes, based on this description.
Again, | would want to see a build of this to
100 percent confirm but based on the
description, the asset description, it is -- it

is likely.
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Now, does that nean absolute? |
don't know.

Q Do you have any reason to believe
that the prom ssory notes woul d have been
carried on the bal ance sheet in a category
ot her than Notes and O her Anobunts Due from
Affiliates?

A If they were deened -- no. |If they
were deened an affiliate, you know, under GAAP,
they should be carried in that |ine.

O herwise, it would go into another |ine.

Q Ckay. And do you see the total
asset base as of Decenber 31st, 2018, was
approxi mately $1.04 billion?

A Yes.

Q Is ny math correct that the Notes
and O her Amobunts Due from Affiliates
constituted approximately 17 percent of

Hi ghl and's assets as of the end of 20187

A Well, so how are you defining
Hi ghl and?

Q H ghl and Capital Managenent, L.P.,
the entity that this audit is subject to -- or

t he subj ect of.
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A. On a consol i dated or unconsol i dated
basi s?
Q "' m | ooking at the bal ance sheet.

It is a consolidated bal ance sheet. Ckay?
Does the Notes and O her Anounts Due
fromAffiliates constitute approxi mately
17 percent of the total assets of Hi ghland
Capi tal Managenent, L.P., on a consolidated
basi s?
V5. DANDENEAU:. (Objection to form
A | don't have a calculator in front
of me but | will take your math, if you are
taking the 173 divided by the billion.
Q Ckay.
A If that is accurate, yes. But,
again, on a consolidated basis.
Q And on an unconsol i dated basis the
per cent age woul d be hi gher; correct?
A | -- no. | don't know.
Q Well, okay. That is fair.
MR MORRIS: Can we turn to
page 241, pl ease.
Q Do you see that this is a section of

the audit report that is entitled Notes and

Page 110

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:68 Page 160 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

WATERHOUSE - 10-19-21

O her Anounts Due from Affili ates?

A Sorry, | can't see the -- the --

Q It is at the top.

A Not es and O her Amounts Due from
Affiliates, yes, | see that. | don't -- |

don't have a page nunber, but |I'mon a page
that says at the top: Notes and O her Anounts
Due fromAffiliates.

Q Ckay. And that is the sane title of
the line itemon the bal ance sheet that we just
| ooked at; right? Notes and O her Anbunts Due
fromAffiliates?

A Yes.

Q And is it your understandi ng, based
on your experience and knowl edge as the CFQ
that this is the section of the narrative that
ties intothe line itemthat we just | ooked at?

A Yes.

Q And is this section of the audit
report intended to describe and di scl ose all of
the material facts concerning the Notes and
O her Anounts Due fromAffiliates?

M5. DANDENEAU. (bjection, form

A This -- these notes -- these notes
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of the financial statenents are -- the purpose
Is to disclose any material itens in relation
to that bal ance sheet line item

Q kay. And all of the information,
to the best of your know edge, that is set
forth in this section of the audit report was
provi ded by Hi ghland; correct?

A Yes, it would have been provided by
the corporate accounting team

Q kay. And the corporate accounting
team did that teamreport to you in the
organi zati onal structure?

A Yes.

Q And did you have any concerns about
the controls that were in place to nake sure
that the information provided with respect to
Not es and O her Amounts Due from Affiliates was
accurate and conpl et e?

M5. DANDENEAU. (bjection to form

A Not that | recall.

Q Ckay. Do you recall ever being
concerned that any portion of the Notes and
O her Anmobunts Due from Affiliates in any audit

report was inaccurate, inconplete, or not
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reliabl e?

A | didn't -- | had concerns about,
you know, like | talked about before, of there
were -- there were potentially issues in the
control environnent. But as far as it relates
to the audited financial statenents, any -- the
team woul d work with the auditors to disclose
all -- all notes in H ghland s possession.

And any -- any notes that were
deened material by the auditor, right, these
were disclosed in these -- in this section, you
know, in -- in the notes to the consoli dated
financial statenents as you presented.

Q Do you recall ever having a
conversation with anybody at any tine
concerning the accuracy of the section of audit
reports that relates to Notes and O her Anounts
Due fromAffiliates?

M5. DANDENEAU. (bjection to form

A You know, as -- as -- | didn't have
direct conversations wth
Pri cewat er houseCoopers as | had, you know - -
| -- | had the teamthat nmanaged this.

Again, | wasn't anywhere chose to
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bei ng the point person of this audit. And I
can't recall, you know, when -- you know, |
don't even know if |I was ever the point person
during ny tenure as CFO
| don't know if PwC had any concerns
when they were perform ng those audit
procedures. They nmay have and they nmay have --
and it nmay not have been communicated to ne. |
don't know.
MR MORRIS: Al right. | nove to
strike.
Q And I'mgoing to ask you to listen
carefully to ny question.
Did you -- do you recall ever having
a conversation wth anybody at any tine
concerni ng the accuracy of the reporting
provided in the audited financial statenent on
the topic of Notes and Ot her Anmounts Due?
M5. DANDENEAU. (bjection to form
A | don't recall for this, but that
doesn't nean that it didn't exist.
Q kay. But you have no reason to
bel i eve, as you sit here right now, that you

ever discussed wth anybody concerns over the
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accuracy of the section of the audit reports
call ed Notes and Ot her Anopunts Due from
Affiliates; correct?
V5. DANDENEAU:. (bject to the form
M5. DElI TSCH PEREZ: (nbjection to

form
A | don't recall having any
conversations. But, again, | nean, this is --

this is two years ago.
Q ' mjust asking for your

recoll ection, sir.

A Yes.
Q If you don't recall, this wll --
A Yeah.
Q (Overspeak) -- if you don't
recall --
A Yeah, | don't -- | don't recall.
Q Do you know who was responsible for

drafting the audit report?

A Are you asking the actual Hi ghl and
enpl oyee responsi ble? | nean, it was
Hi ghl and's responsibility, so, | nean, that
IS --

Q Ri ght .
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A -- Hghland's responsibility.
H ghl and's responsibility.

Q Who, at Hi ghl and, was responsible
for drafting this section of the audit report?
A | -- | don't know the answer to

that. Again, there was a team who wor ked on
this. And | don't know, you know, whether it
was the staff or the nanager.

Again, this is where | let the teans
manage. And, you know, there nay be a

corporate accountant who worked on this. |

just -- you know, | wasn't part of that process
to give that person experience. | don't know.
Q Do you recall having any

communi cations wth anybody at any tine
concerning this section of the report?

A Yeah, | don't recall.

Q Do you recall whether you ever told
anybody at any tine that any aspect of this
section of the report was inaccurate or
I nconpl et e?

A | don't recall.

Q As you sit here today, do you have

any reason to believe that this section of the
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audit report is inconplete or inaccurate in any

way ?
And |'m happy to give you a nonent
to -- to look at it, if you would Iike.
V5. DANDENEAU:. (Objection to form
M5. DElI TSCH PEREZ:  Sane.
A | mean, | would have to | ook at -- |
woul d have to look at the bill to the note

schedul e to make sure | know you presented ne
with materiality, but again, there m ght be a
note as of 12/31/18 that sonehow was -- was
under materiality not disclosed. | don't -- |
don't know. | would need nore information.

Q Okay. But without nore information,
you have no reason to believe anything this
section is inaccurate; correct?

M5. DANDENEAU. (bjection to form

A | don't. | nean, you know, this was
part of the audit.

Q Thank you. Now, you will see if we
could scroll just alittle bit nore that each
of the first five paragraphs concerns
specifically the four affiliates that we've

been di scussing and M. Dondero.
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MR MORRIS: |If we could go the

ot her way, La Asia. W don't need Ckada.

We're going to have to thread the needle.

kay. Good, perfect.

Q Do you see those five paragraphs
certain the four affiliates and M. Dondero as
we' ve been referring to today?

A Yes.

Q Ckay. And do you see at the end of
every paragraph it states, quote: A fair value
of a partnership's outstandi ng notes receivable
approxi mates the carrying value of the notes
recei vabl e?

A Yes, | see that.

Q Do you have an understandi ng of what

t hat neans?

A Yes.

Q What is your understandi ng of that
sent ence?

A. It is the -- again, the -- the fair

value, right, whichis -- which is what the --
what Hi ghland could sell that asset for. This
statenent is conparing the fair value of the

notes to the carrying value, so the carrying
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value is the line itemthat you showed ne
earlier that is in Notes and O her Anounts Due
fromAffiliates.

Q kay. |Is another way to say this is
that the fair market value of the notes equals
the principal amount and -- w thdrawn.

Is the fair way to interpret this
that the fair market value of the notes equals
all remaining unpaid principal and interest due
under the notes?

M5. DANDENEAU. (hject to the form

M5. DEI TSCH PEREZ: (nbjection, form

A | don't know the answer to that,
because | don't recall where -- where any --
where -- in what line itemwas the interest

conponent report ed.

Q Al right. Well, if we look in this
audit report, you will see in the mddle of the
first paragraph, for exanple, it states that as
of Decenber 31st, 2018, total interest and
princi pal due on outstandi ng prom ssory notes
was approximately $5.3 mllion.

Do you see that?

A | do.

Page 119

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:68 Page 180 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

Page 120

WATERHOUSE - 10-19-21
Q Is that the carrying value or the

fair val ue?

A That woul d be the carrying value --
Q And is the last --

A -- in ny opinion.

Q Ckay. And it is in your opinion as

the chief financial officer of H ghland during
the period of time that you described; right?
It is an educated opi nion?

A I'"'mreading this at face value. [|I'm
taking that as that is carrying val ue.

Q kay. And does the |last sentence
say that the carrying value is roughly
approximate to the fair market val ue?

M5. DANDENEAU. (bjection to form
V5. DEI TSCH PEREZ: (bjection, form

A Again, this note to the financi al
statenent is specific to notes and ot her
anounts due fromaffiliates.

Q Correct.

A If the interest conponent is
reported el sewhere on the bal ance sheet, you
know, it -- it -- it could be off. Again, |

don't have the detail. | don't know, but yes,
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| ook, | mean, if you -- | nean, if you are
saying the 5.3 mllion is in the notes and
ot her amounts due fromaffiliates, then the
| ast statenent is saying the fair val ue
approximates 5.3 mllion. That is what that
| ast sentence i s saying.

Q Do you see in the mddle of the
first paragraph -- not in the mddle, the next
to last sentence there is a statenent that the
partnership will not demand paynent on anounts
t hat exceed HCMFA' s excess cash availability
prior to May 31st, 2021.

Do you see that?
A | do.
Q Do you know when Hi ghl and agreed not

to demand paynent as described in that

sent ence?
A | don't know specifically.
Q Do you know why Hi ghl and agreed not

to demand paynent on HCMFA' s notes until My

20217
A Yes.
Q Wiy was that decision nmade?
A You know, well, it -- it -- that
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deci sion was nade as to not put HCMFA into a
position where it didn't have sufficient assets
to pay for the denmand note.

Q And at the tine the agreenent was
entered into, pursuant to which the partnership
woul dn't demand paynent, did HCVFA have
I nsufficient assets to satisfy the notes if a
demand had been nade?

M5. DANDENEAU. (bjection to form

A | don't have HCMFA' s fi nanci al
statenents in front of ne as of 12/31/18.

Q Was there a concern that HCVFA woul d
be unable to satisfy its demands under the
notes if demand was nade?

M5. DANDENEAU. (bjection to form

A. Wll, thereis -- | don't recall --
| nmean, there is sonething, right, in place to
basi cal |y not demand paynent until May 31, 2021
as detail ed here.

Q And who nmde the decision to enter
into -- who nade the decision on behal f of
H ghl and not to demand paynent until My 31st,
20217?

A ["'mtrying to renenber. | don't
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remenber exactly -- | don't renenber if it was

nmyself or -- or Jim Dondero who -- who -- there

was -- there was sonething signed, from what |
recall, that -- that -- that backed up this
line itemin the -- in the notes |I'm-- |00k,
I'm |I'm--

Q W will get to that.

A You - -

Q ["mjust --

A You have -- | nean --

Q We're going to give that to you.

|"mgoing to give that to you.

A You -- you -- you have all the
docunents. | don't have the docunents, and
that is what makes it so hard. | don't have

any docunents to prepare for this deposition;
right? You have all -- | don't -- | don't -- |
don't renenber, but, you know, again, it would
probably be nyself or Jim

Q Do you know i f Hi ghland received
anything in return for its agreenent not to
make a denmand for two years?

A | don't -- | don't think it referred

anyt hi ng.
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Q And did you and M. Dondero discuss
HCMFA's ability to satisfy the notes if a
demand was nmade at the tinme this agreenent was
entered into?

V5. DANDENEAU:. (Objection to form

A | don't -- I don't -- | don't recall
having a specific conversation, if | did, or --
or David Kl os.

Q Ckay. |I'mjust asking if you recall
any conversations that you had.

A | don't recall.

Q kay. Do you know why Hi ghl and
| oaned the noney to HCMFA that is the subject
of the notes described in this paragraph?

A | don't renenber specifically why
5.3 mllion was loaned. | nean, | -- it would
have to be put in the context.

Q Do you have any recollection at all

as to why Hi ghland ever | oaned any nobney to

HCMFA?
A Yes.
V5. DANDENEAU:. (Objection to form
Q What do you renenber about that?
A There was a Hi ghl and G obal
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Al | ocati on Fund, which was a -- a fund managed
by Hi ghl and Capital Mnagenent Fund Advi sors.
There was a -- we -- I'mjust telling you,
there was -- there was -- there was a -- a
ultimately a NAV error found in this fund while
It was an open-ended fund and, you know, there
were anounts owed by the advisor in -- in
relation to that NAV error.
There were also, for the sane fund,

t hat sanme fund was ongoi ng an
open-end-to-cl ose-end conversion, and as part
of that proposal, sharehol ders who voted for
t he conversion received conpensation fromthe
advi sor .

Q Al right. Now, the events that
you' re describing occurred in the spring of

2019; right?

A These started back -- | think, |
mean - -

Q | apol ogi ze.

A -- that -- | nean, the answer to

that is no.
Q | apol ogi ze, the |l oans that were

made i n connection with the events that you're
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describing occurred in May 2019; right?
MR. RUKAVI NA: (bjection to the
extent that calls for a | egal concl usion.

A | don't recall specifically what
anounts of noney were noved when, for what
pur pose.

Q kay. Fair enough. Going to the
next paragraph, do you recall that NexPoi nt
Advi sors had obtai ned a nunber of |oans from
H ghl and, and they rolled up those loans into

one note in approximately 20177

A. This is for NexPoi nt Advi sors?
Q Yes.
A | -- 1 nean, | don't -- | don't

recall the NexPoint Advisors |oan being a

roll-up | oan, but --

Q Do you know why?

A But, look, if you have docunents
that show -- | nean, look, | just don't recall.

Q kay. That is fair. Do you know
why -- do you have any recollection as to why

Hi ghl and | oaned noney to NexPoi nt?
A Yes.
Q Wiy did H gh -- why do you recall -
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what is the reason you recall Hi ghland | ending

noney to NexPoi nt?

A | mean, | was just -- | just -- |
just recall. | nmean, | just -- | don't
remenber why.

Q | understand. And |I'm asking you if
you recal |l --

A Ch, why -- | thought you say --

NexPoi nt Advi sors was | aunching a fund which
is -- | believe that the |legal nane is NexPoi nt
Capital, Inc. And it -- it provided a
co-invest into that fund.
And, fromwhat | renenber, the --

the -- that NexPoi nt borrowed noney from
Hi ghland at the tine to nake that co-invest.

Q So this was an investnent that
NexPoi nt was required to nmake; is that right?

V5. DANDENEAU:. (bjection to form

A | don't knowif it was required to
make, | don't recall that, or if it just nade
it.

Q Okay. But your recollection is that

NexPoi nt nmade an i nvestnent and they borrowed

noney from H ghland to finance the investnent.
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Do | have that right?
A Yes.
Q How about HCRE? Do you know why
HCRE borrowed noney from Hi ghl and?

A | don't renmenber specifically.

Q Do you renenber generally?

A General ly, yeah -- | nean, yes.

Q Can you tell ne your genera
recoll ection as to why Hi ghl and | oaned noney
HCRE?

A For -- for -- for investnent
pur poses.

Q So HCRE nmade the investnent and it

obtai ned a | oan, or loans, fromHi ghland in
order to finance that investnent or those
I nvest nent s.
Do | have that right?
A | nmean, | -- you know, generally.
Q Ckay. How about Hi ghl and Managene
Services, Inc.?
Do you have any recollection as to
why HCMVS borrowed noney from H ghl and?
A General ly.

Q What is your general recollection
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to why HCMS borrowed noney from H ghl and?

A For -- for investnent purposes.

Q So it is the sane thing, HCMS wanted
to make investnents and it borrowed noney from
Hi ghland in order to finance those investnents;
is that right?

A | nmean, yes, generally. | nean, |
can't -- | don't -- on the services, there --
there are several loans in these schedul es.

You know, | can't renenber why every single one
of these were nmade, but | would say, yeah, |
mean, generally.

Q Ckay. | appreciate that.

MR MORRIS: Let's go to the page
with Bates No. 251. La Asia, are you
t here?

M5. CANTY: Sorry, John. It went
out for a mnute. Can you say that again.
| don't know what is going on.

MR. MORRIS:. The page with Bates
No. 251, can we go to that.

M5, CANTY: Yes, sorry.

MR. MORRIS: Keep going to the

bottom Yeah, there you go.
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Q Do you see, M. Waterhouse, that

there is a section there call ed Subsequent

Event s?
A | do.
Q And does this relate to the |ast

sentence above the signature line on the
managenent representation letter that we tal ked
about earlier where you nmade the representation
t hat you di scl osed subsequent events?

A | mean, it relates to it, but not in
its entirety.

Q Ckay.

MR MORRIS: If we can scroll up to

capture the entirety of this section right

her e.
Q And what do you nean by that, sir?
MR. MORRI'S. Yeah, right there.
Perfect.
A There are -- there are different
subsequent events in -- under GAAP. So there
are -- and -- and -- so what we see in the

notes to the financial statenments are one type
of subevent.

Q Ckay. And -- and would the type of
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subsequent event relating to affiliate |oans be
captured in this section if they were -- if
they were nmade after the end of the fiscal year
and prior to the issuance of the audit report?

A Yes, if they were deened nmaterial or
di scl osabl e.

Q Ckay. | appreciate that.

Do you see the next to the | ast

entry there? 1t says, Over the course of 2019
t hrough the report date, HCMFA issued
prom ssory notes to the partnership in the
aggregate anount of $7.4 mllion?

A Yes.

Q And does that refresh your
recoll ection that those are the notes that
related to the NAV error that you nentioned
earlier?

A | don't -- | don't renenber the
exact. Again, there are -- | nentioned two

line itens; right?

Q Yes.

A | nmean, it was the GAAP conversion
process plus the -- the NAV error. | don't
have the details. | don't recall specifically
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If -- you know, what -- if that 7.4 mllion was
solely attributable to the NAV error.

Q Okay. But there is no question that
Hi ghl and told Pricewat erhouseCoopers that over
t he course of 2019 HCMFA issued prom ssory
notes to the partnership in the aggregate
anount of $7.4 mllion; correct?

A In the course of the audit, we would
have produced all prom ssory notes in our
possession, including the ones that are
detail ed here.

Q Do you recall that you signed the
two prom ssory notes that are referenced in
t hat provision?

M5. DANDENEAU. (bjection to form

A | didn't recall initially but I've
been rem nded.

Q kay. And -- and do you recall that
t hose notes are dated May 2nd and May 3rd,
20197

A Yes.

Q So that was just a nonth before the
audit was conpl eted; correct?

A Yes. | think we had a June 3rd
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date, right, if -- if ny nenory serves ne
right.

Q Yes, | wll represent to you that
your nenory is accurate in that regard.

Did anybody ever instruct you as the
CFOto correct this statenment that we're
| ooki ng at i n subsequent events?

A So et ne understand. You're saying
when | was CFO at Hi ghland Capital did anyone
ever ask nme to correct the -- over the course
of 2019 through the report date HCMFA issued

prom ssory notes, this statenent?

Q Ri ght.
A Not that |'m aware.
Q Wil e you were the CFO of Hi ghl and,

di d anybody ever tell you that that sentence
was w ong?
A Not that |'m aware.
Q H ghl and -- w t hdrawn.
HCMFA di scl osed these notes in its
own audited financial statenents; right?
MR. RUKAVI NA: (bjection, form
A | assunme that these would be

material -- if these are material financi al
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statenents, yes, they -- they -- they should be
and they were |ikely disclosed.

Q Now, there is no statenent
concerning the 2019 notes about the forbearance
that we | ooked at in the affiliated note
section of the report; right?

V5. DANDENEAU. (Objection to form

Q I"I'l withdraw. That was bad.

Do you recall when we were | ooking
at the paragraph concerning HCMFA earlier it
had t hat discl osure about the agreenent whereby
H ghl and woul dn't ask for demand on the -- on
t he HCMFA not es?

A Yes.

Q That forbearance disclosure is not

made with respect to the 2019 notes; right?

A Not -- look, not that | can recall,
unless -- unless it was done at a subsequent
day.

Q Right. And it is not in the

subsequent event section that we're | ooking at
ri ght now where the 2019 notes are descri bed;
right?

A Right. But this is through
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June 3rd. It could have been done on June 4th.
| don't -- | don't -- | don't recall.
Q kay.

MR MORRIS: Can we put up on the
screen the HCMFA audit report. And while
we're --

M5. DANDENEAU:. \What exhibit is
t hi s?

MR MORRIS: La Asia, what nunber is
t hat ?

MS. CANTY: 45.

MR MRRIS: So this wll be marked
as Exhibit 45.

(Exhi bit 45 marked.)

M5. CANTY: Yeah, and | will put it
in the chat.

M5. DANDENEAU: Thank you.

Q kay. Al right. Do you see that
this is the consolidated financial statenents
for HCMFA for the period ending 12/31/18?

A Yes.

Q As the treasurer of HCMFA at the
time, did you have to sign a nanagenent

representation letter simlar to the one that
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we | ooked at earlier for Hi ghland?

A | would imagine | would have been
asked to. | don't recall if | did.
Q Do you recall ever being asked by an

auditor to sign a nmanagenent representation
| etter and then not doing it?
A No.
MR MORRIS: Can we just scroll down

again. | just want to see the date of the
docunent .
A | nmean, let ne -- you know, there

are different versions to managenent
representation letters | wll qualify.

Yes, there are certain -- fromtine
to tinme auditors can nmake representations
that -- in the rep letter that is being
proposed that are inaccurate or out of scope or
things |ike that and they've asked for
si gnat ur e.

In that context, yes. | nean, you
know -- | nean, if | have been asked to sign
and nake those representati ons and those
representations are invalid, yes, | would not,

| nmean, | -- | wouldn't sign that.
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Q Okay. Pricewat er houseCoopers served
as HCMFA' s outside auditors as well; correct?
A Yes.
Q Do you see that this audit report is

si gned on June 3rd, 2019, just like the
Hi ghl and audit report?

A That is correct.

Q And did the process of -- of
preparing HCMFA's audit report, was that the
sanme process that H ghland foll owed when it did
its audit report at this tine?

A | nmean, it is a different entity.
There are different assets. You know, it --
it -- it is -- as you saw, Hi ghland's
financials are on a consolidated basis. This
is different, so it is under the sanme control
envi ronment and team

Q kay. | appreciate that. So the
sanme control environnent and team partici pated
in the preparation of the audit for Hi ghland
and for HCMFA at around the sane tine; correct?

A Yes.

MR MORRIS: Can we go to page 17 of

the report. | don't have the Bates nunber.
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Q kay. Do you see that just |ike
H ghl and' s audited financial report, HCVFA' s
audited financial report also has a section
rel ated to subsequent events?

A Yes.

Q And am | reading this correctly that
just as Hi ghland had done, HCMFA disclosed in
its audited financial report a subsequent event
that related to the issuance of prom ssory
notes to Highland in the aggregate anount of
$7.4 mllion in 20197

A That is what | see in the report.

Q And you were the treasurer of HCMFA
at the tinme; right?

A Yes, to the best of ny know edge.

Q And di d anybody ever tell you prior
to the tinme of the issuance of this audit
report that that sentence relating to HCVFA' s
2019 notes was inaccurate or wong in any way?

A Not that | recall.

Q As you sit here right now, has
anybody ever told you that that sentence is
| naccurate or wong in any way?

A Not that | recall.
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Q | apologize if | asked you this
al ready, but has anybody ever told you at any
time that you are not authorized to sign the
prom ssory notes that are the subject of the
sentence we're | ooking at?

A Not that | recall.

Q Di d anybody ever tell you at any
time that you had made a m stake when you
signed the prom ssory notes that are the
subj ect of this sentence?

A Say that again. D d anyone ever say
that | nmade a m st ake?

Q Let ne ask the question again.

Did anybody ever tell you at any
time that you made a m st ake when you si gned
the two prom ssory notes in H ghland' s favor on
behal f of HCWMFA in 20197

A Not that | recall.

MR MORRIS. Let's just |look at the
prom ssory notes quickly. Can we pl ease
put up Docunment Nunber 1, and so this is in
the pile that y'all have. W'IIl just go
for a few nore mnutes and we can take our

| unch break.
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Q Al right. So | don't know if you
have seen this before, sir. Do you see that

this is a conpl aint agai nst HCMFA?

A Yes, | amlooking at it on the
screen.
Q Ckay. And have you ever seen this

docunent before?
A | went through sone of these
docunents with nmy counsel here yesterday.
MR MORRIS: Al right. Can we go
to Exhibit 1 of this docunent.
Q Do you see Exhibit 1 is a
$2.4 mllion prom ssory note back in 20197
A Yeah, | found it in the book. Yes,
| have it here in front of ne.
Q And this is a demand note, right, if
you | ook at Paragraph 2?
A Yes.
Q And this is a note where the naker
Is HCMFA, and Highland is the payee; right?
A Yes.
MR MORRIS: And if we can scroll
down, can we just see M. Waterhouse's

si gnat ure.
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Q Is that your signature, sir?
A Yes, it is.
Q And did you sign this docunent on or

around May 2nd, 20197

A | don't recall specifically signing
this, but this is ny signature.

Q Ckay. And do you recall that
Hi ghl and transferred $2.4 million to HCWFA at
or around the tine you signed this docunent?

A | don't recall specifically. |
would want to, as | sit here today, go back and
confirmthat, but again, presumably that --
that -- that did happen.

Q You woul dn't have signed this
docunent if you didn't believe that HCVFA
ei ther received or was going to receive

$2.4 million fromH ghland; is that fair?

A | nmean, it -- if -- if -- if there
wasn't a transfer of value, yeah, | nean, you
know, | would have no reason to -- to sign a

not e.
Q And -- and Hi ghl and woul dn't have
given this note to PricewaterhouseCoopers if --

wi t hdr awn.
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HCMFA woul dn't have given this note
to PricewaterhouseCoopers if it hadn't received
the principal value of -- of the note in the
formof a |oan; correct?
MR. RUKAVI NA:  (bj ection, |egal
concl usi on, speculation and form
A Again, we -- what we provided to PwC
were, as part of the audit, any prom ssory
notes executed and outstandi ng. You know, as a
part of the audit, they, you know, they -- they
have copies of all the bank statenents,
things -- things of that sort.
MR MORRIS: Ckay. Can we go to
Exhi bit 2.
(Exhibit 2 marked.)
Q Do you see that this is a prom ssory
note dated May 3rd, 2019 in the anount of
$5 mllion?
A Yes.
Q Do you believe this is also a demand
note if you | ook at Paragraph 2?
A Yes.
Q And do you see that HCMFA is the

maker, and H ghland is the payee?
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A Yes.

Q And if we go to the bottom can we
just confirmthat that is your signature?

A Yes.

Q And together these notes are the
notes that are referred to both in H ghland and
HCMFA' s audited financial reports in the
subsequent event sections; correct?

M5. DANDENEAU. (bjection to form

A They -- they -- they total ed
$7.4 mllion, so presunably, yes.

Q Ckay. And you were authorized to
sign these two notes; correct?

MR. RUKAVI NA:  (bj ection, |egal

concl usi on.

A Yeah. | nean, I'm-- | was the
officer of -- of HCMFA. You know, | -- 1'm not
the | egal expert on -- on what that -- what
that confers to nme or what it doesn't. | nean,

that is ny signature on the notes.

Q And you believed you were authorized
to sign the notes; is that fair?

A | signed a | ot of docunents in ny

capacity, just because it is operational in
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nature. So, you know, to ne this was just
anot her docunent, to be perfectly honest.

Q Sir, would you have signed

prom ssory notes with the principal anmount of

$7.4 mllion if you didn't believe you were

aut hori zed to do so?

V5. DANDENEAU. (Objection to form

Page 144

Q Are you frozen?
A No. [|I'mjust -- you know, it is --
you know, again, | typically don't sign

prom ssory notes, and | don't recall why I

signed these, but -- you know, but | did.

Q Al right. So listen carefully to

nmy question. Wuld you have ever signed

prom ssory notes wwth a face anount of

$7.4 million without believing that you were

aut hori zed to do so?

A No. | nmean, I'm-- I'mputting ny

signature on there, so no.

Q Ckay. And woul d you have signed two

prom ssory notes obligating HCMFA to pay
Hi ghland $7.4 mllion without M. Dondero's

prior know edge and approval ?

M5. DElI TSCH PEREZ: (bject to the
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form

A You know, from-- fromwhat | recal
around these notes, you know, | don't recall
specifically M. -- M. Dondero saying to -- to

make this a | oan.

So ny conversation with M. Dondero
around the cul mnation of the NAV error as
related to TerreStar which was a -- a -- |
think it was a year and a half process. |
don't know, it was a nmulti-nonth process, very
| aborious, very difficult.

When we got to the end, | had a
conversation with M. Dondero on where to, you
know, basically get the funds to reinburse the
fund, and | recall himsaying, get the noney
from Hi ghl and.

Q And so he told you to get the noney
fromH ghland; is that right?

A That is what | recall -- in ny
conversation with him that is -- that is what
| can recall.
Q Do you know who drafted these notes?
A | don't.
Q Did you ask sonebody to draft the
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not es?
A | didn't ask -- | don't specifically
ask people to draft notes really. | nean,

agai n, you know, the legal group at Highland is
responsi bl e and has al ways been responsible for
drafting prom ssory notes.

Q So based on your -- based on the
practice, you believe that sonebody fromthe
Hi ghl and' s | egal departnment woul d have drafted
these notes. Do | have that right?

M5. DElI TSCH PEREZ: (hject to the
form John, | also asked you for the Wrd
versions of these notes so we could | ook at
the properties, and you have not provided
them Are you intending to?

MR. MORRI'S: No.

Q Can you answer ny question, sir?
A Again, | --

M5. DANDENEAU. Do you want himto

repeat it?

A Yeah, why don't you repeat it?

Q Sure. M. Waterhouse, based on the
practice that you have described in your

under st andi ng, do you believe that these notes
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woul d have been drafted by sonebody in the
| egal departnent?

M5. DElI TSCH PEREZ: (nhject to the

form

A Yes.

Q Ckay. And do you know who woul d
have instructed -- do you have any know edge as

to who woul d have instructed the |egal
departnent to draft these notes?
M5. DEI TSCH PEREZ: (bject to the
form
A It was whoever was working -- |
mean, it was |ikely soneone on the team |
mean, | don't renenber exactly on every note or

every docunent, but, again, a lot of these

things of this nature -- they're operational in
nature -- were handl ed by the team
The team knows to -- | nean, we

don't draft docunents. W' re not |awyers.
W're not attorneys. It is not what | do or
account ants do.

So they are always instructed to go
and -- and go to the legal teamto get

docunents like this drafted. Also, when you go
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to the legal team the -- you know, we al ways
| oop in conpliance. And conpliance -- when you
go to the legal team conpliance is part of
| egal team They're nade aware of -- of -- of
t hese types of transactions.

Q And do you believe that you had
the -- w thdrawn.

Did you ever tell M. Dondero --

(i naudi ble) -- did you see those?
A Sorry.
M5. DEI TSCH PEREZ: | did not hear

the end of that question.

Q Did you ever tell M. Dondero that
you signed these two notes?

A | don't recall ever -- no, | don't
recall having a conversation with him

Q Did you ever discuss these two notes
with himat any tine?

A The conversation, | recall, was what
| described earlier. And that is the only tine
| recall ever discussing this.

Q (kay. But the corporate accounting
group had a copy of this -- of these two notes.

And pursuant to the audit process, the

Page 148

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:68 Page 198 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

WATERHOUSE - 10-19-21
corporate accounting group gave the two notes
to Pricewat erhouseCoopers in connection with
the audit; correct?

V5. DANDENEAU:. (bjection to form

A Yes. | nean, that is -- yeah, |
mean, they -- unless the legal team can al so
retain copies of itens like this. | nean, |

don't know everything that they would retain as
wel | .

The Il egal teamwould also, if they
had docunents as part of audits, turn that over
to the auditors as well. So it could have been
the corporate accounting team It could be
soneone on the | egal team

Q All right. So you didn't -- you
didn't draft this note; right?

A l -- 1 -- 1 did not.

Q But sonebody at Highland did; is
that fair?

M5. DElI TSCH PEREZ: (bject to the

form

A | don't know. | nean, we can go to
the legal team | don't -- I'mnot sitting
behi nd soneone in |egal. Maybe they went to
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out si de counsel. | have no idea.
Q Did you have any reason to believe

you weren't authorized to sign this note,

el ther of these two notes?

A I think | have already answered that
gquesti on.
Q Ckay. You didn't give these notes

to Pricewat erhouseCoopers; correct?
M5. DANDENEAU. (bjection to form

A | don't recall giving these to
Pri cewat er houseCoopers.

Q And in the practice that you have
descri bed, sonebody in the corporate accounting
group woul d have given these two notes to
Pri cewat er houseCoopers; correct?

M5. DANDENEAU. (bjection to form

A | think |I've answered that. | said
ei ther the corporate accounting team or naybe
the | egal team

MR MORRIS: Ckay. Wy don't we
take our lunch break here.
VI DEOGRAPHER: We're going off the

record at 1:04 p. m

(Recess taken 1:04 p.m to 1:49 p.m)
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VI DEOGRAPHER: We are back on the
record at 1:49 p. m
Q M. Waterhouse, did you speak with
anybody during the break about the substance of
this deposition?
A | spoke to -- to Deb and M chelle.
Q About the substance of the

deposition?

A Yes.
Q Can you tell ne what you tal ked
about ?

M5. DANDENEAU. No. W object on
the basis of privilege.
Q (kay. You are going to follow your

counsel 's objection here?

A Yes.
Q Ckay.

MR MORRIS: Can we put up on the
screen Exhibit 35.

(Exhi bit 35 marked.)

Q Are you able to see that docunent,
sir?

A Yes.

Q Have you ever seen an i ncunbency
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certificate before?
A | have.
Q Do you have a general understandi ng

of what an incunbency certificate is?

A | have a general understandi ng.
Q What is your general understandi ng?
A You know, those -- ny general

understanding is that the i ncunbency
certificate basically lists folks that can --
are |ike authorized signers.

Q Ckay. And do you see that this is
an i ncunbency certificate for H ghland Capital
Managenent Fund Advisors, L.P.?

A Yes.

Q Ckay. And if we could scroll down
just a little bit, do you see that it's dated
effective as of April 11lth, 2019?

A Yes, | see that.

Q Ckay. And is that your signature in
the mddle of the signature bl ock?

A Yes, it is.

Q And by signing it, did you accept
appoi ntnent as the treasurer of HCMFA effective

as of April 11th, 2019?
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A Again, I'"'mnot the legal -- | don't

know if this makes me the treasurer or the

appointnent. | don't know -- | don't know
that, so | don't -- | don't know if that
docunent -- again, | think -- again, |I'mnot
the I egal expert. | think isn't there --

aren't there other | egal docunents that detai
who the officers are that could be incorporated
or things like that? Again, | don't want to
play arnchair attorney here.

Q "' mnot asking you for a | ega
conclusion. |'m asking you for your know edge
and understandi ng. Wen you signed this
docunent, did you understand that you were

accepting an appoi ntnent as the treasurer of

HCMFA?
M5. DANDENEAU. (bjection to form
M5. DEI TSCH PEREZ: (nbjection, form
A Again, | don't think this -- that
wasn't ny understanding. | don't think this
makes -- this docunent nakes me the treasurer.
Q What do you think this docunent --

why did you sign this docunent?
M5. DElI TSCH PEREZ: (bjection to
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form
MR MORRIS. You're objecting to the
form of the question when |I asked hi mwhy
did you sign the docunent? Wat is the
basis for the objection?
M5. DEI TSCH PEREZ: Because, John, |
think that it does call for a |egal
concl usion other than -- with hi msaying
because sonebody told nme to sign this
docunent. But if you want to go there,
that is fine.
MR. MORRIS. (kay.
M5. DANDENEAU. | don't think --
he's al ready said he's not a | awer.
MR MORRIS: [I'lIl allowthe wtness
to answer this question.
Q Wiy did you sign this docunent, sir?
A | mean, our -- our |legal group would
bring by these incunbency certificates from
time to time. | have no idea why they're being
updat ed, and | was asked to sign.
Q Did you ask anybody, what is this
docunent ?

A No.
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Q Did anybody tell you why they needed
you to sign the docunent?

A Not that | can recall.

Q You testified earlier that you
understood that you served as the acting
treasurer for HCMFA; correct?

A Yes.

Q How di d you becone the acting
treasurer of HCMFA?

V5. DANDENEAU:. (Objection to form

A | don't -- | don't know the | egal --
| don't know the | egal nmechanic of how | becane
the acting treasurer.

Q ' mnot asking for the |egal
mechanic. |1'm asking you as the person who
Is --

M5. DANDENEAU: John, you said --

MR MORRIS: Stop.

M5. DANDENEAU. -- how did you
become the treasurer. That is --

MR. MORRI'S. Pl ease stop.

M5. DANDENEAU:. That is a | egal
guesti on.

MR MORRIS. | am not asking any
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| egal questions, to be clear. |'m asking
for this witness' understanding as to how
he becane the acting treasurer of HCVFA.
I f he doesn't know, he can say he doesn't
know, but this |legal stuff is nonsense, and
| really object to it.
Q Sir, I"'masking you a very sinple
guesti on.
M5. DANDENEAU: Argunentati ve.
Q You testified -- you testified that
you becane the acting treasurer of HCM --
HCMFA; correct?
A Yes.
Q How did that happen?
M5. DANDENEAU. Again, object to
form
MR MORRIS: | can't wait to do this
in a courtroom Good Cod.
Q Go ahead, sir.
A | don't know the exact process of
how t hat happened.
Q Do you have any idea whether signing
this docunent was part of the process?

MR MORRIS: You know what --
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M5. DANDENEAU. (Obj ecti on.

MR MORRIS. -- wthdrawn. You guys
want to do this, | can't wait. | can't
wait. This is the craziest stuff ever.

M5. DANDENEAU:. John, he said he's
not a |lawer, and you are asking himfor a
| egal concl usion, and he says he doesn't
know, and you persist.

MR. MORRIS. (kay.

M5. DANDENEAU:. So you can ask these
guestions --

MR MORRIS: Did anyone -- please
stop tal ki ng.

M5. DANDENEAU. -- at anot her
point -- no, no, no, I'mentitled to talk,
too; right? |If you're going to nmake these
accusations as if we're trying to stonewal |

you, this is not the witness to ask that

guesti on.

MR MORRIS: | can't -- | can't
wait -- | can't wait to do this in a
courtroom | will just leave it at that.

M5. DANDENEAU. That's right, I'm

sure you can't.
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Q Did anyone ever tell you, sir, that
even t hough you were the acting treasurer of
HCMFA, that you were not authorized to sign the
two prom ssory notes that we | ooked at before
| unch?

A "' mnot sure | understand the
gquestion. | wasn't -- | nean, I'm-- I'mthe
current acting treasurer.

Q Di d anybody ever tell you at any
time that even though you were the acting
treasurer of HCMFA, that you were not
authorized to sign the two prom ssory notes
that we | ooked at before [unch?

V5. DANDENEAU:. (Objection to form

A Not that | recall.

Q Di d anybody ever tell you at any
time that you were not authorized to sign the

two prom ssory notes that we | ooked at before

| unch?
A Not that | recall.
Q Di d anybody ever tell you at any

time that you should not have signed the two
prom ssory notes that we | ooked at before

| unch?
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A Not that | recall.
Q Did you ever tell anybody at any
time that you weren't authorized to sign the

two prom ssory notes that we | ooked at before

| unch?
A. Not that | recall.
Q Did you ever tell anybody at any

time that you nade a m stake when you signed
the two prom ssory notes that we | ooked at
bef ore | unch?

A Not that | recall.

Q As you sit here right now, do you
have any reason to believe that you were not
aut hori zed to sign the two docunents that we
| ooked at before [ unch?

M5. DANDENEAU. (bjection to form

A If -- if thisis the -- the valid
| ncunbency certificate, | nean, this does --

this does detail who the signers are.

Q Ckay. And | ooking at that docunent,

does that give you confort that you were
aut horized to sign the two prom ssory notes
that we | ooked at before [ unch?

M5. DElI TSCH PEREZ: (bject to the
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form
V5. DANDENEAU:. (bjection, form
A Yes.
Q As of Cctober 20th -- w thdrawn.

I"mtrying to take your m nd back to
a year ago, Cctober 2020. Do you recall at
that time that the boards of the retail funds
wer e nmaking inquiries about obligations that
were owed by the advisors to Hghland in
connection with their 15(c) review?

M5. DANDENEAU. (bjection to form

A | don't -- | don't recall.

Q As of Cctober 2020, you had no
reason to believe you weren't authorized to
sign the two prom ssory notes that we just
| ooked at; correct?

M5. DANDENEAU:. (bjection, form
M5. DEI TSCH PEREZ: (bjection to
form

A | didn't think about it in Cctober
of 2020, but I nean --

Q Did you have any reason to believe
at that tinme that you weren't authorized to

sign the two notes that we just |ooked at?
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A Not that |'m aware, no.
Q Did you have any reason to believe a

year ago that you made a m stake when you
si gned those two notes?

A Not that |'m aware.

Q A year ago you believed that HCVFA
owed Hi ghland the unpaid principal anounts that
wer e due under those two notes; correct?

A They're -- they're prom ssory notes
that were -- as you presented, that were --

that were executed. \Whether they're valid or

if there's other reasons, | didn't -- | don't
know.

Q ' m not asking you whether they're
valid or not. |'masking you for your state of

m nd. A year ago you believed that HCMFA
was -- was obligated to pay the unpaid
princi pal anmount under the two notes that you

signed; correct?

A Yeah, I'm-- |I'm-- yes.
Q Thank you. Are you aware -- you're
aware that -- that in 2017, NexPoint issued a

note in favor of H ghland in the approxi mate

anount of $30 mllion; correct?
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A I"'m-- I"m-- I"mgenerally aware.

Q Ckay. And are you generally aware
that fromtine to tine, after the note was
| ssued by NexPoi nt, that noneys were applied to
principal and interest that were due under the
NexPoi nt not e?

A Yes, |'mgenerally aware.

Q kay. And did anybody ever tell you
that the paynents that were nade agai nst the
NexPoi nt notes were nade by m st ake?

A Yes.

Q And is it the one paynent that we
tal ked about earlier today?

A W tal ked about a | ot of things
today. Wat paynent are we tal king about?

Q Ckay. Who told you that any paynent

made agai nst the NexPoi nt note was nade by

m st ake?
A D.C. Sauter.
Q When did M. Sauter tell you that?
A | don't -- | don't renenber

specifically.
Q Do you renenber what paynents --

A Sonetine -- sonetine this year.
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Q Sonetime in 20217?
A Yes.
Q Do you renenber what paynent he was

referring to?

A It was the -- the paynent nade in
January of 2021 or -- yeah, January of -- of
this -- January of 2021.

Q kay. So did anybody ever tell you
at any tine that any paynent that was nade

agai nst principal --

A And -- and -- and -- hold on, and it
may have been other -- again, it may have been
t hat paynment or -- or there may have been what

he was expl aining, a m sapplication of prior
paynents as wel|.

Q Can you -- can you give ne any
specificity -- w thdrawn.

Wthdrawn. Can you tell ne
everything that M. Sauter told you about --
about errors in relation to paynents nade
agai nst principal and interest due under the
NexPoi nt not e?

M5. DANDENEAU. Can | just --

MR. RUKAVI NA: Hold on. Hold on.
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"' mgoing to object here, and I'mgoing to

I nstruct the witness not to answer

dependi ng on the discussion that you had --

M. Waterhouse, |'mthe | awer for

NexPoi nt, and as everyone here knows, D.C.

Sauter is in-house counsel.

So if you and M. Sauter were having
a factual discussion and him preparing his
affidavit, et cetera, then go ahead and
answer that. But if you were having a
di scussion as to our legal strategy in this
| awsuit, or anything having to do with
that, then do not answer that.

And if you need to talk to either
your counsel or nme about that, then we need
to have that discussion now.

A Ckay. Yeah, | don't -- | don't
really know how to make that distinction, so
maybe | need to talk to counsel before |
answer, or if | can answer.

Q Let nme just ask you this question:
Did -- did you have any conversation wth
M. Sauter about any paynment of principal and

i nterest prior to the tine that you left
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H ghl and' s enpl oynent, or did it happen after
you | eft Hi ghland' s enpl oynent ?

A | don't -- | don't recall if -- |
don't recall. | nean, it was sonetine in 2021.
| don't renmenber if it was before or after |
was | et go from Hi ghl and.

Q Ckay. So -- so nobody told you
prior to 2021 that any error or m stake was
made in the application of paynents agai nst
principal and interest due on the NexPoi nt
note. Do | have that right?

A Yeah, | don't -- | don't recall this
being in 2020.

Q kay. And it didn't happen in 2019;
correct?

A | don't recall that happened.

Q And it didn't happen in 2018;
correct?

A | don't -- | don't recall that
happeni ng.

Q And it didn't happen in 2017,
correct?

A | don't recall.

Q But -- but you believe the
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conversation took place in 2021. You just
don't renenber if it was before or after you
| eft H ghland' s enploynent. Do | have that
right?

A It was sonetine this year. |
don't -- | don't renenber.

Q Ckay. Did you report this
conversation to M. Seery at any point?

A | don't believe so.

Q Did you report this conversation to
anybody at DSI at any tine?

A | don't recall.

Q Do you have -- you don't have a

recoll ection of ever doing that; correct?

A Yeah, that's right. | don't recal
doi ng that.
Q Do you recall telling anybody at

Pachul ski Stang about the conversation you
recall with M. Sauter?

A No, | don't -- | don't recall.

Q Did you tell any of the independent
board nenbers about your conversation with
M. Sauter?

A | don't recall.
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Q Did you tell any of the enpl oyees at
Hi ghl and before you | eft H ghland' s enpl oynent
about this call that you had with M. Sauter?

V5. DANDENEAU:. (bjection to form

A No, | don't -- no, | don't recall.

Q NexPoint -- to the best of your
know edge, did NexPoint ever file a proof of
claimagainst Hghland to try to recover noneys
that were m stakenly paid agai nst the principal
and interest due under the note?

A Ckay. Hold on. You are saying did
NexPoi nt Advisors file a proof of claimto
Hi ghl and for errors related to paynents under

t he NexPoint note to Hi ghland?

Q Correct.

A I'm-- I"m-- I"mnot -- |'"m not
awar e.

Q Are you aware --

A "' mnot the |egal person here, |

don't know.

Q " mjust asking for your know edge,
Sir

A Yeah, | don't know. |'m not aware.

Q Are you aware of any cl aimof any
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ki nd that NexPoi nt has ever nmade to try to
recover the anmpbunts that it contends were -- or
that M. Sauter contend were m stakenly applied
agai nst principal and interest due under the
NexPoi nt note?

A ' m not aware.

V5. DANDENEAU. (Objection to form
Q kay. The advisors' agreenments wth

the retail funds are subject to annual renewal;

correct?
A Yes.
Q And do you participate in the

renewal process each year?

A Yes.

Q What role do you play in the renewal
process?

A l"'m-- |1'"masked by the retail board

to wal k-t hrough the advi sors financials.

Q And do you do that in the context of
a board neeting?

A Yes, it is -- yes, it is typically
done in a board neeting.

Q And do you recall the tinme --

does -- does the renewal process happen around
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the sane tine each year?
A Yes, it is -- it is around the sane
time every year.
Q And what -- what tinme period of the

year does the renewal process occur?

A Approxi mately the Septenber
ti mefrane.
Q During that process, in your

experience, does the board typically conduct

its own diligence and ask for information?

A Does the board ask for lots of -- |
mean, just -- | nean, lots of information as a
part of that -- that -- as part of that board

neeting and that process.

Q Ckay. And do you recall that the
process in 2020 spilled into Cctober?

A Yes. Yes.

Q kay. And as part of the process in
2020, the retail board asked -- asked what are
referred to as 15(c) questions; right?

A | guess | don't want to be -- they
asked 15(c) -- are you saying they asked 15(c)
guestions and this is why it went into Cctober

or --

Page 169

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:08 Page 210 of 393

Page 170
1 WATERHOUSE - 10-19-21

2 Q No, | apol ogi ze.

3 Do you have an understandi ng of

4 what -- of what 15(c) refers to in the context
5 of the annual renewal process?

6 A Yes, generally.

7 Q Al right. Wat is your general

8 understanding of the term™"15(c)" in the

9 context of the annual renewal process?

10 A | -- | think 15(c) is the section
11 that -- that -- you know, that -- that the

12 board has to eval uate every year, the retai

13 board. They have to, you know, go through,

14 eval uate, and go through that approval process
15 on a yearly basis.

16 Q Ckay.

17 MR MORRIS: Can we put up on the
18 screen Exhibit 36, please.

19 (Exhibit 36 marked.)
20 MR MORRIS. | guess let's just
21 start at the bottomso M. Witerhouse can
22 see what is here.
23 Q You see this begins with an enuil

24 fromBlank Rone to a nunber of people.

25 MR MORRIS: And if we can scroll
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up -- keep going just a little bit.

Q You wll see that there is an enunil
from Lauren Thedford to Thomas Surgent and
ot hers where she reports that she was attaching
and reproduci ng bel ow additional 15(c)
foll owup questions fromthe board.

Do you see that?

A Yes.

Q And do you see Question No. 2 asks
whet her there are any material outstanding
anounts currently payable or due in the future
(e.g., notes) to HCMLP by HCMFA or NexPoi nt
Advi sors or any other affiliate that provides
services to the funds?

Do you see that?

A. Yes.
Q And -- and did you -- do you recall
that in -- in October of 2020 the retail boards

were asking for that information?
A | don't recall it, but there --
they' re obviously asking in this email.
Q kay.
MR MORRIS: Can we scroll up a

little bit, please.
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Q And then do you see that
Ms. Thedford includes you on the email string
on Tuesday, Cctober 6th, at 5:52?

A Yes.

Q And she asks you and Dave Kl os and
Kristin Hendrix for advice on that particul ar
Request No. 2 that | have just read; right?

A Yes.

Q Ckay. Can you tell nme who
Ms. Thedford is?

A She was an attorney that was in the
| egal group.

Q At H ghland Capital Managenent,
L.P.?

A I'm-- I"'m-- I'"m-- 1 don't
remenber if she was an enpl oyee of Hi ghland or
any of the advisors.

Q kay. Do you know if she served as
the corporate secretary for both HCMFA and
NexPoi nt ?

A Yes.

Q And -- okay.

Do you know whet her Ms. Thedford

hel d any positions in relation to the retail
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funds as we defined that ternf

A Yes.

Q What is your understandi ng of the
positions that Ms. Thedford held at the retail
funds?

A | -- | recall her being an officer.
| don't recall her title.

Q kay. |Is she still an officer at
any of the retail funds today?

A No.

Q Do you know when she ceased to be an
officer of the retail funds?

A Appr oxi mat el y.

Q And when did she approximately cease
to be an officer of the retail funds?

A It was in -- it was in early of
2021.

Q kay. Do you know when she becane
an officer of the retail funds?

A | don't recall.

Q To the best of your recollection,
was she an officer of the retail funds in
Oct ober of 20207

A. | believe so.
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Q Okay. Do you know what title she
held in her capacity as an officer, if any?

A | told you | don't renenber.

Q kay. So she sends this email to
you at 5:52 p.m on QOctober 6th.

And if we can scroll up to the
response, you responded a mnute later with a
one-word answer: Yes.

Do you see that?

A Yes.

Q And -- and yes is -- yes was in
response to the retail board' s Question No. 2,
right, whether there are any materi al
out st andi ng anbunts currently payable or due in
the future?

A Yes.

MR MORRIS: And can we scroll up to
see what happened next.

Q So Ms. Thedford wites back to you a
few mnutes |ater and she asks whet her you
coul d provide the anpunts.

Do you see that?

A Yes.

Q And then you respond further and you
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refer her to the bal ance sheet that was

provided to the board as part of the 15(c)

mat eri al s.
Do you see that?
A Yes.
Q And -- and did the advisors provide

to the board certain bal ance sheets in 2020 in
connection with the 15(c) review?

A Yes, they did.

Q kay. And were the anmpunts that
were outstanding or that were to be due in the
future by the advisors to Highland included in
the liability section of the balance sheet that
was given to the retail board?

A Yes. Notes would be reflected as
liabilities.

Q Ckay. And --

A I f |' munderstandi ng your question
correctly.

Q You are. And -- and -- and those
liabilities you -- you were -- you believed
were responsive to the retail board's question;
correct?

A. Yes.
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Q Okay. And then if we can scroll up,
you see Ms. Thedford responds to you
nine mnutes later with a draft response.

Do you see that?

A Yes.

Q And she says that she is taking from
the 6/30 financials certain informtion about
anounts that were due to HCMLP and affiliates
as of June 30th, 2020.

Do you see that?

A | do.

Q Ckay. And did you believe, as the
treasurer of NexPoint and HCMFA and as the CFO
of Hi ghland, that the information that
Ms. Thedford obtained fromthe 6/ 30 financials
was accurate and responsive in relation to the
retail fund board's question?

A | just want to nake sure |
under stand t he questi on.

Are you saying that the financi al
I nformation provided to the retail board as
part of the 15(c) process, which included
financial statenents as of June 30th of 2021,

did | feel like those were responsive to their
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guestions?

Q Yes.
A Yes.
Q Thank you.

MS. DElI TSCH PEREZ: John, it is not
in the chat yet. Can you just neke sure it
gets put in there.

MR MORRIS: Sure.

M5. CANTY: | put it in there. |
think maybe | just sent it directly, so let
me nmake sure it says to everyone. But |
did put it in there. | wll try again.
MORRI S: Thank you, La Asi a.
DANDENEAU: What nunber is it.
MORRI S:  What, the Bates nunber?

5 3 O 3

DElI TSCH PEREZ: No, the --
this -- yeah, 36 is not in the chat.
MR MORRIS: Ckay. We'Ill get it.
M5. DANDENEAU:. | think that
Ms. Canty just sent it to nme originally.
Sorry.
MR MORRIS: Ckay. We will get it
t here.

M5. CANTY: Ckay. It is there now
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for everyone.

M5. DElI TSCH PEREZ: Got it. Thank
you.

Q Do you recall if the proposed
response that Ms. Thedford crafted was
delivered to the retail board wwth the -- wth
the yell ow dates havi ng been conpl et ed?

A | don't know.

MR. MORRI'S: Davor, |I'mgoing to ask
that the advisors and -- the advisors of
bot h HCMFA and NexPoi nt produce to ne any
report that was given to the retail board
concerning the prom ssory notes at issue,
i ncl udi ng the obligations under the notes.
Q Do you know -- do you know if

ultimately NexPoint infornmed the retail board
I n response to its question that NexPoint owed
Hi ghl and approximately 23 or $24 mllion?

M5. DANDENEAU. (bjection to the
form
A Sorry, are you asking, did NexPoint

tell the retail board that it owed Hi ghl and?

Q Let nme ask a better question,

M . WAt er house.
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Did -- do you know i f anybody ever

answered the retail board' s question that was

Nunmber 27?
A | don't -- | can't say for sure.
Q Okay. Do you recall -- | think you

testified earlier that you wal ked t hrough the

advi sors' financials with the retail board;

correct?
A Yes.
Q And as part of that process, did you

disclose to the retail board the obligations
t hat NexPoi nt and HCVMFA had to H ghl and under
prom ssory notes?

A The retail board, as | stated
earlier, receives financial information,
bal ance sheet, incone statenent information
fromthe advisors. That information is
provided to the retail board in connection with
the 15(c) process.

So any notes between the advisors
and the Hi ghland woul d be -- anything would be
detailed in those financial statenents.

Q Do you recall in 2020 ever speaking

with the retail board about the advisors'
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obl i gati ons under the notes to Hi ghl and?
M5. DANDENEAU. (bjection to form
M5. DElI TSCH PEREZ: (nhject to the

form
A | don't recall specifically.
Q Do you have any general recollection

of discussing wwth the retail board the
advi sors' obligations to H ghl and under the
notes that they issued?
M5. DANDENEAU:. (bject to the form
M5. DElI TSCH PEREZ: (hject to the

form

A | just recall generally just -- it
Is just -- | present the financial statenents,
and if they have questions, | answer their

guestions and wal k t hem t hr ough.

| don't recall what they asked. |
don't recall where the discussion went. |
don't recall anything of that nature.

Q Ckay. Do you know i f anybody on
behal f of HCMF -- HCMFA ever told the retail
board that HCMFA had no obligations under the
two 2019 notes that you signed? Wthdrawn.

Do you know whet her anybody on
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behal f of HCMFA ever told the retail boards
that you weren't authorized to sign either of
the two 2019 notes?
V5. DANDENEAU:. (bjection to form

A " m not awar e.

Q Are you aware of anybody on behal f
of HCMFA ever telling the retail boards that

your execution of the two 2019 notes was a

m st ake?
V5. DANDENEAU:. (Objection to form
A " m not awar e.
Q Are you aware of anybody on behal f

of HCMFA ever telling the retail boards that
HCMFA did not have to pay the anounts refl ected

in the two notes that you signed in 20197

A. "' m not aware.
Q Do you know whet her anybody ever
told the retail boards -- w thdrawn.

Do you know whet her anybody ever
told the retail boards that H ghl and has
comenced a lawsuit to recover on the two notes
that you signed in 20197

A ' mnot aware.

Q Are you aware of anybody inform ng
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the retail boards that Hi ghland has sued to
recover on the NexPoint note?

A ' m not aware.

Q Do you know whet her anybody ever
told the retail board that Hi ghl and had
declared a default with respect to the two
HCMFA notes that you signed in 2019?

A "' m not awar e.

Q Are you aware of anybody ever
informng the retail boards that H ghl and had
decl ared a default under the NexPoint note?

A " m not awar e.

Q Are you aware of anybody telling the
retail board that H ghland nade a denmand for
paynent under the 2019 notes that you signed on

behal f of HCVFA?

A ' m not aware.

Q Let's -- let's see if there is a
response to Ms. Thedford's email, if we can
scroll up.

Do you see you responded to
Ms. Thedford five mnutes after she provided
the draft response to you?

A. Yes.
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Q kay. And do you see that Dustin
Norris is copied on this enmail?

A Yes, he is.

Q Great. Do you know whet her
M. Norris held any positions at either of the
advi sors as of October 6, 20207

A Il wll go back to -- I'mnot the
| egal expert of what appoints you or how or
why, but you did see Dustin's nanme on the
I ncunbency certificate that you produced
earlier.

Q Do you know what his title was in
Oct ober of 20207

V5. DANDENEAU:. (Objection to form

A | don't -- | don't recall.

Q Was he -- did he have a title wth
each of the advisors, to the best of your
recol | ection?

A | don't recall.

Q Do you know why he is included on
this email string?

A | didn't add Dustin. It |ooks |ike
Lauren did. | don't know why she added him or

not. You would have to ask her.
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Q Does M. Norris play a role in
forrmul ati ng the advisors' responses to the
questions asked by the retail board in

connection with the 15(c) annual review?

V5. DANDENEAU:. (Objection to form

Page 184

A He -- Dustin Norris is there in the
board neetings. But -- so he has a role, yes.
Q kay. And does M. Norris hold any

positions, to the best of your know edge, in

relation to any of the retail funds?

A | don't -- | don't believe he does.

Q How about M. Post, do you know

whet her M. Post hol ds any position in either

of the advisors?

A | nmean, he -- he -- yes.

Q What is your understanding of the
positions that M. Post holds in relation to

t he advi sors?

M5. DANDENEAU. (bjection to form

A He is an enpl oyee of NexPoi nt
Advisors. He is also the chief conpliance

officer for -- for NexPoint.

Q Who is the chief conpliance officer

for HCMFA, if you know?
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V5. DANDENEAU:. (Objection to form

A That woul d be Jason as well.

Q Okay. Now, | ooking at your
response, you noted initially that nothing was
owed under shared services. Do | have that
right in substance?

A Yeah. | think I'm being responsive
to Lauren's question here, whether any of the

shared service invoi ces are outstanding.

Q Ri ght .
A Yes.
Q And that is because -- and that is

because the retail the retail board has asked
for the disclosure of all material obligations
that were owed to HCMLP either then or in the
future; isn't that right?

M5. DANDENEAU. (bjection to form

Q We can go back down and | ook.

A Look, | don't knowif that's a
material item | nean, again, but sure.

Q Ckay. But there were no shared

servi ces outstanding; correct?
M5. DANDENEAU. (bjection to form

A That is what this emai|l seens to
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I ndi cat e.
Q And you wouldn't have witten it if

you didn't believe it to be true at the tine;

correct?
A. Correct.
Q And when you referred to shared

servi ces outstandi ng, what you neant there was
t hat neither NexPoint nor HCMFA owed Hi ghl and
any noney under the shared services agreenents
that they had with Hi ghl and as of QOctober 6th,
2020; right?

A | don't knowif it is as of Cctober
6, 2020 or if it was from-- |ike through the
financials -- through the date of the

financials as of June 30.

Q Ckay. And then you noted that

HCMA -- the HCMFA note is a demand note; right?

A Yes.

Q And then you referred Ms. Thedford
to Kristin Hendrix for the term of the NexPoint
note. Do | have that right?

A Yes.

Q And then you refer to that agreenent

that is referenced in the 2018 audited
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financi al s about Highland' s agreenent not to
make demand upon HCMFA until May 2021; correct?

A Correct.

Q And then -- and then the next thing
you wite is that the attorneys think that BK
doesn't change that, but don't know for sure at
the end of the day.

Do you see that sentence?

A Yes.

Q VWhi ch attorneys were you referring
to?

A | don't renenber.

Q Did you have a conversation with

attorneys concerni ng whet her the bankruptcy
woul d change or alter in any way the agreenent

not to make a demand under the HCMFA not e?

A Look, yeah, | nean, | don't
specifically renmenber, but generally, | nean,
it isinthis email. | don't -- | don't -- |
don't -- | don't renmenber who | talked to or,

you know, was it inside counsel, outside
counsel, but obviously | tal ked to sonebody.
Q Do you have any recollection --

A. Wll, | don't even know if it's --
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actually, it may not even have been ne. | say
the attorneys in, you know, a lot of -- like |

t al ked about the team

It could have been soneone on the
team |ike, hey, we need to run this down, and
maybe they tal ked to attorneys again and
relayed that information to ne.

So |l really don't know if | spoke or
soneone else did or -- or, | nean, and maybe it
wasn't even from corporate accounting. Mybe
It was, you know, other -- |I'mkind of
summari zi ng, you know, again, so | don't really
know -- | can't really say for sure. | don't
remenber how | cane about of this know edge.

Q | appreciate your efforts,
M. Waterhouse, but | will just tell you that
If | ask a question and you don't know the
answer or you don't recall, |I'm happy to accept
that. | don't -- | don't want you to
specul ate, so | want to be clear about that.
So | appreciate it.

Let nme just ask you sinply: Do you
know what attorneys -- can you identify any of

the attorneys who thought that the bankruptcy
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process didn't change the agreenent?

A | don't recall.

Q kay. Perfect.

And then let's |look at the | ast
sentence. |t says, quote: The response should
I nclude, as | covered in the board neeting,
that both entities have the full faith and
backi ng from Ji m Dondero, and to ny know edge
t hat hasn't changed.

Do you see that?

A Yes.

Q kay. Prior to Cctober 6th, 2020,
had you told the retail board that HCVFA and
NexPoi nt have the full faith and backing from
Ji m Donder 0?

A Yes.

Q Do you renenber in the context in

whi ch you told the retail board that?

A | mean, generally, yes.
Q Tell nme what you recall.
A So we were wal ki ng through the

financials fromthe advisors; right? So as |
described to you, you have got HCMFA and NPA

And these -- the financials, you know, show
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they have liabilities on themthat exceed
assets.

So the retail board has asked, okay,
you know, how -- you know, if -- if these
liabilities conme due or they're payable, you
know, how does that cone about?

And, you know, the response is,
wel |, the advisors have the -- the full faith
and backing from-- from Ji m Dondero.

Q And how did you know that the
advisors had the full faith and backing from
Ji m Dondero? What was the basis for that
statenent that you nmade to the retail board?

A | talked to Jimabout it at sone
point in the past.

Q And did you tell M. Dondero that
you were going to informthe retail board that
the advisors had his full faith and backi ng
before you actually told that to the retail
boar d?

A | don't recall having that
conver sati on.

Q Do you recall if you ever inforned

M. Dondero that you had disclosed or told the
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retail board that the advisors had the full
faith and backing of M. -- M. Dondero?
M5. DElI TSCH PEREZ: (nhject to the

form

A | don't recall discussing that wth
himat the tine.

Q When you told this to the board, was
M. Dondero participating in the discussion?

A Not that | recall.

Q Wthdrawn. Was it not -- wthdrawn.

Do you recall whether -- when you

covered this issue with the board, was that in
a -- a Zoomcall or a Wbex call? Was it a
tel ephone call? Was it in-person? Like where
were you physically in relation to the board?

A | believe | was at hone.

Q Ckay. Can you identify every person
that you recall who was present for this
di scl osure other than -- other than the board
menbers thensel ves?

M5. DElI TSCH PEREZ: (bject to the

form
A | don't recall everyone on the call.
Q Can you identify anybody who was on
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the call?
A Q her than the board nenbers?
Q Yes.
A Lauren Thedford. | nean, there
are -- there are many -- ny section is just one
of many sections that are just -- you know, as

you can appreciate, this is a |ong board
nmeet i ng.

| can't recall specifically, really
even generally, or who was on when this was
di scussed. But Lauren was typically on for the
entire tine.

Q | apologize if | asked you this, but
do either of M. Norris or M. Post hold any
positions relative to the retail funds?

A | think you asked ne this already,
John.

Q kay. | just don't recall. Can you
just refresh ny recollectionif | did, in fact,

ask you the question?

A | don't believe -- if we can go
back. | don't believe M. Norris has a title
at the retail funds. M. -- and M. Post iIs

t he CCO of the advisor, the advisors.
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Q kay. Do you know if either of them
have a position with the retail board -- with

the retail funds?
A | don't believe M. Norris has a

position with the retail funds.

Q Al right. Wat about M. Post?

A M. Post is the CCO of the advisors.
Q kay. Does he hold any position --
A | don't believe so.

Q -- With the retail funds?

A | don't believe so.

Q Ckay.

A | don't know if being the CCO for

t he advi sor conveys sonething for the retail
funds. Again, | amnot -- that is the |egal
conpliance part of it. | don't know.

Q Wiy did you tell the retail board
t hat the advisors have the full faith and
backi ng from M. Dondero?

M5. DANDENEAU. (bjection to form

A It is-- it is -- it is what has
been di scussed with them prior.

Q And were you -- were you trying to

give themconfort that even though the
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liabilities exceeded the assets that the
advisors would still be able to neet their
obligations as they becone due?
V5. DANDENEAU:. (bjection to form
V5. DElI TSCH PEREZ: (nbject form
A | -- 1 can't -- | don't renenber
specifically the conversation, but generally --
you know, generally, yes. And that is why --
but, you know, again, in this email saying, you
know, I amsure | qualified it with the retai
board, you know, as | said | like -- you know,
to ny know edge, that hasn't changed. But,
again, generally -- generally that is what |
remenber.
Q kay. Do you recall if in the
advi sors' response to the retail board's
question if the response included any statenent
concerning M. Dondero and -- and the full
faith and backing that he was giving to the
advi sors?
M5. DElI TSCH PEREZ: (bject to the
form
A | don't -- | don't renenber

specifically what was provi ded.
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Q kay.
A And | don't really -- | don't really
remenber generally either.
Q kay.

MR MRRIS: So -- so, again, |I'm
just going to ask M. Rukavina if your
clients can produce as soon as possible the
15(c) response, the witten response that
the advisors made, if any, to the board's
Question No. 2.

"' mnot | ooking for the whole
response, but | certainly want the response
to Question No. 2.

Q Do you have a general understandi ng
as to the anount by which -- wthdrawn.

Did -- did the assets of --

Wi t hdr awn.
Did the liabilities of HCMFA exceed
Its assets in 20207
M5. DANDENEAU. (bjection to form
M5. DElI TSCH PEREZ: (bjection, form

A | believe | have already answered
that question earlier, | think. | believe |
sai d yes.
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Q kay. And did the liabilities of
NexPoi nt exceed its assets in 20207?

M5. DElI TSCH PEREZ: (bjection to

form
A | don't believe so.
Q Ckay. So -- so it was only one of

the two advisors who had liabilities that
exceeded the val ue of the assets.

Do | have that right?

M5. DEI TSCH PEREZ: (bjection to
form

M5. DANDENEAU. Form
A Yes.

Q And do you know, ball park, the
anmount by which the val ue of HCMFA' s
liabilities exceeded their assets in 20207

M5. DANDENEAU. (bjection to form
A | don't -- | don't recall.

MR MORRIS: | had specifically
requested in discovery the audited
financial reports for both advisors and
NexPoint. | think | may have gotten one
for NexPoint but I"'mstill waiting for t

bal ance. And |I'mgoing to renew ny requ

Page 196

he

est

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:08 Page 298 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

WATERHOUSE - 10-19-21

for those docunents too.

Q Let's go to the next exhibit, which
I's Nunber 10. So | think it is in your stack,
M. Waterhouse.

MR MORRIS: And we can take the one
down fromthe screen and put up Nunber 10
for everybody.

(Exhibit 10 nmarked.)

Q And | don't know if you have ever
seen this before, but I'mreally putting it up
on the screen for purposes of turning to the
very | ast page of the docunent.

So this is a docunent that we have
been -- that we premarked as Exhibit 10. And
we're turning to the | ast page of the docunent,
which is a docunent that was filed in the
adversary proceeding 21-3004. And -- no, |
apol ogize, | think we -- right there. Perfect.

And it is page 31 of 31.

MR MORRIS: | think there may have
been sone sonething erroneously stapled to
the hard copy that | gave you fol ks, but
I''m 1l ooking for page 31 of 31 in the

docunent that begins with the first page of
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Exhi bit 10.
Q Do you have that, M. Waterhouse?
A | don't have it yet. |'m/l ooking.

Q Al right. [If you look at the top
ri ght-hand corner, you will see it says page
hopeful |l y sonet hi ng of 317

A Yes, |'ve got it now.

Q kay. You have got 31 of 31. You

can take a nonent to read that, if you woul d

li ke.

A (Revi ewi ng docunent.) Ckay.

Q Have you ever seen this before?

A | don't knowif | have seen this
speci fic docunent, but, you know, |'ve --
["'m-- I'"maware of it.

Q And is this the docunent that you

had in m nd when you sent that email to
Ms. Thedford that we just | ooked at where you
said that H ghl and had agreed not to nake a

demand upon HCVMFA until May 20217

A Honestly, | don't -- it wasn't this
docunent. | nean, it's sonething like this,
yes. | nean, yes.

Q vell --
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A It is sonmething like this, but |
don't think it was this specific docunent.

Q Well, but this docunent does say in
the | ast sentence that Hi ghland agreed not to
seek -- not to demand paynent from HCMFA pri or
to May 31, 2021; right?

A Yes.

Q And are you aware of any ot her
docunent that was ever created pursuant to
whi ch Hi ghl and agreed not to demand paynent on
anounts owed by HCMFA before May 31, 20217

A Hold on. Are you asking, am| aware
of a docunent that by HCMFA that basically says
ot herw se?

Q No. Let ne try again.

Are you aware of any other docunent
pursuant to which -- pursuant to which H ghl and
agreed not to make a demand on HCMFA until May
31st, 20217?

A ['"'m-- | think there was sonethi ng
I n connection with -- with the -- with the
audit that basically says the sane thing.

Q Ckay. And do you think that the

audit is referring to this particular docunent?
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A | don't know.
Q Al right. This docunent is dated

April 15, 2019. Do you see that?
A | do.
Q And do you renenber that the audit

was conpl eted on June 3rd, 20197

A Yes.
Q And do you recall that the audited
financials -- and |'m happy to pull themup if

you woul d like, but do you recall that the
audited financials included a reference to the
agreenent pursuant to which H ghl and agreed not
to make a demand until May 31st, 20217

A Yes, | renenber.

Q And as part of the process, would
you have expected the corporate accounting team
to have provided a copy of this docunent to
PwWC?

M5. DANDENEAU. (bjection to form

A Yes, | woul d have expected sonethi ng
|i ke this, or again, you know, sone docunent
that basically states -- states the deferral
till May 31 of 2020.

Q Ckay.
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A May 31 of 2021, excuse ne.
Q And this docunent states the

deferral that you just described; correct?

A It does.

Q And this docunent states the
deferral that was described in the audited
financial statenments that we | ooked at before;
correct?

A It does.

MR MORRIS: GCkay. Can we scroll
down just a little bit to see who signed on
behal f of the acknow edgnent there.

Q Ckay. So M. Dondero signed this
docunent on behalf of both HCVFA and Hi ghl and;

do you see that?

A | do.
Q Ckay. Did you discuss this docunent
or the -- w thdrawn.

Did you di scuss the concept of the
deferral wwth M. Dondero in the spring of
20197

A | think | testified |I don't recall.
Q Ckay. Do you know whose idea it was

to i ssue the acknow edgnent in this fornf
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A | don't recall.

MR MORRIS.: Can we scroll back up
to the docunent, please.

Q Do you see in the beginning it says,
reference is made to certain outstanding
anmounts | oaned from Hi ghl and to HCMFA for
f undi ng ongoi ng operati ons.

Do you see that?

A Yes.

Q And were you aware as the CFO of
H ghl and and as the treasurer of HCMFA that as
of April 15, 2019, Hi ghland had nade certain
| oans to HCMFA to fund HCMFA' s ongoi ng
oper ati ons?

A Yes.

Q And were you aware that those | oans
wer e payabl e on demand and renmai ned out st andi ng
as of Decenber 31st, 20187

A Yes.

Q And were you aware that those
anmounts were payabl e on demand, and they
remai ned outstanding as of April 15, 2019?

M5. DElI TSCH PEREZ: (bject to the

form
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A Well, this -- this docunent dated
April 15, 2019 says they have been deferred to
May 31, 2021.

Q Right. But |I'mjust sticking to the
first paragraph where they refer to the
out standing anounts. And in the end it says
the -- it remained outstandi ng on Decenber
31lst, 2018, and I think you told ne that you
understood that, and then I'mjust trying to
capture the last piece of it.

Did you understand that there were
anounts outstanding fromthe |oan that H ghland
made to HCVFA to fund ongoi ng operations as of
April 15th, 20197

A Yes.

Q Thank you. Let's |ook at the next
sentence. HCMFA expects that it nmay be unable
to repay such anmounts shoul d they becone due
for the period conmmenci ng today and conti nui ng
t hrough May 31st, 2021.

Do you see that?

V5. DANDENEAU:. (Objection to form

A | do.

Q As the CFO -- w thdrawn.
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As the treasurer of HCMFA, did you
believe that -- do you believe that statenent

was true and accurate at the tine it was

render ed?
A | nean, it -- it -- the answer to
that is | really didn't have any -- | didn't

have an opinion really.

Q Did you do anything to educate
yourself in April of 2019 on the issue of
whet her HCMFA coul d repay the anounts that it
owed to Hi ghland shoul d they becone due?

A | don't believe so.

Q Did you at any tine form any
opinions as to HCMFA's ability to repay al
anounts due to Hi ghland should they becone due?

A Not really. | guess | don't...

Q Well, you told the retail board that
HCMFA' s liabilities exceeded their assets in
2020; correct?

A Yes.

Q Based on the work that you did to
prepare for the retail board, did you form any
view as to whet her HCMFA woul d be unable to

repay the anmounts that it owed to Hi ghl and
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shoul d t hey becone due?
M5. DANDENEAU. (bjection to form
A | nmean, | -- when you | ook at that,
to answer you, conpletely, you know, again,
if -- the response | gave the retail board was,
you know, the -- the advice -- HCMFA advi sors
have the -- have the full faith and backi ng of
JimDondero. So I didn't forman opinion of
whet her the advisor could pay it or not.
Q Did you formany view as to whet her
t he advisors could repay the anmounts that it
owed to Hi ghland shoul d they becone due w t hout
the full faith and backing of M. Dondero?
V5. DANDENEAU:. (bjection to form
MS. DEI TSCH PEREZ: Form
A | nmean, if you -- if you -- if you
take that | ast statenent out, | nean, it would
be difficult for HCMFA to pay back demand notes

at that tine.

Q And it was precisely for that reason
that you told the retail board that -- that the
retail -- that the advisors had the full faith

and backing of M. Dondero; correct?

M5. DANDENEAU. (bjection to form
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A | nmean, yes, as the nouthpiece, |
was relaying information.

Q Ckay. And you rel ayed that
I nformation with the knowl edge and approval of
M. Dondero; correct?

M5. DElI TSCH PEREZ: (bject to the
form

A As | stated in the email, | don't
believe, and | think | testified | don't
believe | had conversations with M. Dondero at
the tinme of that board neeting.

Q Did you tell the retail board that
the advisors had the full faith and backi ng of
M. Dondero without M. Dondero's prior
approval ?

A Yeah, | -- | -- yes, I'm-- like |
said, | think | testified earlier, |I'msure |
qualified it as well.

Q What do you nean by that?

M5. DANDENEAU. (bjection to form

A Again -- again, like | said in the
email, it has the full faith and backing of Jim
Donder o unl ess that has changed.

Q Actually that is not what you said,
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so let's put the email back up.

A It is-- it is -- it is in the
emai | .

Q Let's put the email back up. You
didn't say unless it has changed. You said you
believe it hasn't changed; right?

A Ckay. And to ny know edge t hat
hasn't changed, that is what it says.

Q That's right.

A But, again, | nean, that is -- |

don't know everything. And I'mnot in every

conversation. |I'mnot -- to presune that | am
Is -- and you have to put nyself -- as you
started this out, M. Mrris, | was at hone in

Cct ober of 2020 with COVID -- or, you know,
under these COVID tinmes that we described is
very difficult.

We have all been working at hone for
really the first tinme ever, undergoing
processes, procedures, control environnments
t hat have been untested, and there is poor
conmmuni cat i on.

So |l amrelaying, as I'mtelling you

now, what is in the email. And unl ess
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sonet hi ng has changed -- to ny know edge, it
hasn't changed, but it could have changed.

Q When you say that the advisors have
the full faith and backing from M. Dondero,
did you intend to convey that, to the extent
the advisors were unable to satisfy their
obligations as they becone due, M. Dondero
would do it for then?

M5. DANDENEAU. (bject to the form

M5. DEI TSCH PEREZ: (bject to the
form

And, John, we have given you a | ot
of | eeway here but this does not seem
relevant to this case. You seem sort of
taking a conplete sort of diversion into
the allegations and the conplaint just
filed on Friday, and so | would ask you to
nove on because --

MR MORRIS: And I will tell you --

Il will tell you that | have never read that

conpl ai nt cover-to-cover. | have nothing

to do with the prosecution of those clains.

And this issue that we're tal ki ng about

right nowis related solely to the
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prom ssory notes that your clients refuse
to pay.

So I'mgoing to continue to ask ny
guestions, and | would ask the court
reporter to read back ny | ast question.

(Record read.)
M5. DElI TSCH PEREZ: And then |

believe there were objections to form

Q You can answer the questi on.
A Yes.
Q Thank you very nuch, sir.

MR MORRIS. Can we go back to the

ot her docunent, please?

Q M. Waterhouse, do you know if this
docunent was ever shared with the retail board?

A | don't recall.

Q Did you ever share it with the
retail board?

A | don't recall.

Q Did you ever tell the retail board
about the substance of this docunent?

A | don't recall.

Q Did you ever tell the retail board

t hat Hi ghl and had agreed not to nake a demand
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agai nst HCWVFA until My 20217

A | don't recall.

Q Do you know whet her anybody on
behal f of the advisors ever infornmed the retail
board that Hi ghland had agreed on April 15,
2019, not to nmake a demand agai nst HCVMFA under
the prom ssory notes?

A | don't recall.

Q Did you instruct Ms. Thedford or
anybody el se responding to the retail board's
15(c) inquiry to disclose this docunent?

A Did I instruct Ms. Thedford or
anyone else to -- to -- to produce this, to
di scl ose this docunent? |Is that what you -- |

just want to nake sure.

Q Uh- huh.
A Yeah, | don't -- | don't recall.
Q Did you instruct anybody to inform

the retail board, in response to their question
as part of the 15(c) process, to -- to tell the
retail board about Hi ghland' s agreenent not to
make a demand until 20217

M5. DANDENEAU. (bjection to form

A | don't recall.
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Q Did you ever informPwC that HCMFA' s

liabilities exceeded its assets?
M5. DANDENEAU. (bject to the form

A | don't -- | don't think I told
them | nean, they -- they audited the
financi al statenents.

Q Did -- do you know i f anybody on
behal f of Hi ghl and ever i nforned
Pri cewat er houseCoopers that HCMFA may be unabl e
to repay anmounts owi ng to Highland, should they
become due?

M5. DANDENEAU. (bjection to form

A Yes. Again, | think | testified
earlier that -- that this was communicated to
t he auditors.

Q ldeally --

A | don't know who exactly did that.
| don't recall doing it, but, yeah, it was --
It was communi cated. And that is why -- |
mean, there is a disclosure in the financi al
statenents; right?

Q There is, and that disclosure
relates to the | ast sentence of this docunent;

correct?
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A Yes.

Q Do you recall looking in the
docunent and seei ng anything that was discl osed
Wi th respect to the sentence above that?

A No.

Q Do you know whet her anybody on
behal f of Hi ghland ever i nforned
Pri cewat er houseCoopers that HCMFA expects that
It may be unable to repay anounts due and ow ng
to Hi ghland should they becone due?

M5. DElI TSCH PEREZ: (hject to the

form | think that is the third tine.

A | don't recall. Again, as | said,
we -- all of this was given to the auditors.

Q Do you know i f Hi ghland received

anyt hing of value in exchange for its agreenent
not to denmand paynent on anounts owed by HCMFA
prior to May 31st, 20217
M5. DElI TSCH PEREZ: (bject to the
form That is the second tine.
M5. DANDENEAU. (bject to the form
A | have answered this question.
MR. RUKAVINA: Hold on. Object to

| egal conclusion. Go ahead.
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A | have answered this question
bef ore.

Q And the answer was no?

A "' m not awar e.

Q Now, this acknow edgnent can't

possi bly apply to the two notes that you signed
on behal f of HCMFA because those notes were

signed on May 2nd and May 3rd, 2019; is that

right?
V5. DANDENEAU:. (Objection to form

A Unl ess there is a drafting error.

Q Ckay. Are you aware of a drafting
error?

A |"mnot aware. | didn't -- | wasn't
part of -- | didn't sign this note or this
acknow edgnent. | didn't draft it.

Q But you do see it is dated April 15,
2019; right?

A Yes.

Q And this was a docunent that was

actually included by the advisors in a pleading
they filed with the Court; right?
MR. RUKAVI NA:  Well, | don't know

that so | object to form
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Q kay. Let's go to the first page of

t he docunent and just confirmthat.

MR AIGEN:. M. Morris, | just note
that you already said there was sone error
wi th the docunent that is listed as
exhibit --

MR MORRIS: No. No, no, no.

M5. DElI TSCH PEREZ: Ch, okay.

MR MORRIS: What | said is that
there is a few pages that were m stakenly
stapled to the end of the docunent.

V5. DElI TSCH PEREZ: (kay.

MR MORRIS: There is no problem
with this docunent.

M5. DElI TSCH PEREZ: And just so
we're clear that the docunent -- the pages
that start with defendant's anended answer
are not intended to be part of this
docunent ?

MR MORRIS: That's correct.

M5. DElI TSCH PEREZ: And that the --
but it is your representation that the rest
of the docunent is -- is -- is correct

because we don't -- we don't have any way
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of verifying that, we're just --

MR. MORRI'S: You do, actually. You

could just go to Docket No. 21-3004.

M5. DEI TSCH PEREZ: If you want to
stop this deposition so we can go and pul

t hat docunment up, we're happy to do it. So

| am just asking you for your

representati on.
MR MORRIS. Sure. | gave that.
M5. DEI TSCH PEREZ: Ckay.

Q So do you see that this is a
docunent that was actually filed with the Court
by Hi ghland Capital Mnagenent Fund Advi sors?

A No. | get with the first page in
the section. WMaybe I'm | ooking at the wong
thing. It says, Highland Capital Managenent.

Q Don't worry about it. Don't worry
about it.

A Maybe | went back -- okay.

MR MORRIS: Al right. Can we put

up on the screen Exhibit 2.

(Exhibit 2 marked.)
MR. MORRI S: | think it is
Exhi bit 1.
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M5. DANDENEAU:. |'msorry, John, did
you say Exhibit 2 or Exhibit 17
MR MORRIS: It is Exhibit 2 in the
bi nders so it is premarked Exhibit 2. And
now |I'masking -- right there -- going to
Exhibit 1 to the docunent that was marked
as Exhibit 2.
M5. DANDENEAU. Got it. [In the
bi nder there is no --
MS. DElI TSCH PEREZ: There is no
Exhi bit 1.
MR MORRIS: Al right. So |Iook at
the one on the screen.
Q Do you see, M. Waterhouse, that
this is a prom ssory note dated May 31st, 2017,
in the approxi mate anmount of $30.7 mllion?
A Yes.
Q And do you see that the nmaker of the

note i s NexPoi nt?

A Yes.

Q And that Hi ghland is the payee; is
that right?

A Yes.

Q Ckay. And do you see in Paragraph 2
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this is an annual installnment note?

A Can you scroll down.

Q Sur e.

MR MORRIS: Can we scroll down --
yeah, there you go.

A Ri ght there, yeah. Yes.

MR MORRIS: And can we scroll down
to the signature |ine.

Q And do you recogni ze that as
M. Dondero's signature?

A Yes.

Q And is this the prom ssory note that
we tal ked about earlier where NexPoint had nade
certain paynents in the aggregate anount of
about 6 to $7 mllion against principal and
I nterest?

A | don't recall discussing the
aggregate principal anounts of 6 to $7 mllion,
but -- so | don't -- | don't recall that prior
di scussion with those anounts.

Q Al right. Let's take a | ook.
NexPoi nt al ways included this prom ssory note
as a liability onits audited financi al

statenents; right?
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A Yes.

Q And NexPoint had its financi al
statenments audited; isn't that correct?

A Yes.

Q And was the process of NexPoint's
audit simlar to the process you descri bed
earlier for H ghland and HCMFA?

A Yes, it is simlar.

Q Ckay.

MR MORRIS: Can we put up

NexPoi nt's audited financials and | et

everybody know what exhibit nunber it is,

La Asia?

M5. CANTY: It is going to be

Exhi bit 46.

(Exhi bit 46 marked.)

Q And do you see, sir, that we've put
up NexPoi nt Advi sors' consolidated financi al
statenents and suppl enental information for the
peri od endi ng Decenber 31st, 2019?

A Yes.

Q Did you participate in the process
whereby these audited financial statenents were

I ssued?

Page 218

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:08 Page 268 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

WATERHOUSE - 10-19-21

A | didn't participate directly, as
| ve described before, about the -- the team
performng the audit.

Q Do you recall when the audit of
NexPoi nt's financial statenents for the period
endi ng Decenber 31st, 2019 was conpl et ed?

A Yes.

Q And when do you recall it being

conpl et ed?
A I n January of 2021.
Q Do you know why the 2019 audit

report wasn't conpleted until January of 20217

A Yes.

Q Why was the NexPoint audit report
for the period ending 12/31/19 not conpl eted
until January 20217

A Because we had to deal w th working
fromhonme from-- with COVID, and on top of al
of our daily responsibilities and job duties
at -- at providing -- at Hi ghland providing
services to NexPoint, we had to do all of this
extra work for a bankruptcy that was filed in
Oct ober of 2019.

MR MORRIS: Can we go to the
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bal ance sheet on page 3?7 GOkay. Stop right

t here.

Q Do you see under the liabilities
section, the last itemis note payable to

affiliate?

A Yes.
Q And is that the note that we just
| ooked at ?

M5. DANDENEAU. (bjection to form

Q W t hdr awn.

s that the approxi mately
$30 million note that we just |ooked at that
was dated from 20177

V5. DANDENEAU:. (Objection to form

A | believe no.

Q Ckay. You're not aware of any ot her
note that was outstanding from NexPoint to
H ghl and as of the end of the year 2019, other
than that one $30 mllion note; right?

A | don't recall.

Q And as of the end of 2019, the
princi pal anount that was due on the note was
approximately $23 mllion; right?

M5. DElI TSCH PEREZ: (bject to the
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form
A Approxi mat el y.
Q And does that refresh your

recol l ection that between the tine the note was
executed and the end of 2019, that NexPoint had
paid down approximately $7 million?

A Yes. |If we are just doing the math,
yes.

Q Ckay. Did NexPoint conplete its
audit from 20207?

A Sorry, you kind of broke up. Do
NexPoi nt conpl et e?

Q The audit of its financial

statenents for the period ending Decenber 31st,

20207?
A No.
Q No, it's not conplete?
A No, it is not conplete.
Q Did HCMFA conplete its audit for the

year endi ng Decenber 31st, 20207
A No.
MR MORRIS: Can we go to page 15,
pl ease, the paragraph at the bottom

Q Do you see that NexPoint has

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:08 Page 222 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

WATERHOUSE - 10-19-21
I ncl uded under notes payable to Hi ghland a
reference to the anounts that were outstanding
as of the year-end 2019 under the note that we
| ooked at just a nonment ago?

A Yes. Are you tal king about the
second paragraph?

Q "' m actual ly tal ki ng about first
paragraph. Do you understand that the first
paragraph is a reference to the 2017 note, and
the anobunts that were -- the principal anount
t hat was outstanding as of the end of 20197

M5. DANDENEAU. (bjection to form

John, do you nean the first paragraph of

t hat page?

MR MORRIS: No, the first paragraph
under notes payable to Hi ghl and.

A Yeah, | see the paragraph, and
again, this is what | answered earlier. |
beli eve so, just because | don't -- again, this
IS a nunber in a balance sheet, and w t hout
matching it up and seeing the detail with the
schedule like | kind of tal ked about for
Hi ghl and's financial statenents, it is alittle

bit nore difficult to tie everything in
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perfectly together.

Q Ckay. But you're not aware of any
note that was outstanding at the end of 2019
from NexPoint to Hi ghland ot her than whatever
principal was still due and ow ng under the
$30 mllion note issued in 2017; correct?

A Well, it -- | don't -- there is
reference in the second paragraph. | don't --
| don't -- | don't recall what that is
referring to, so | don't -- | don't know.

Q VWll, if you listen carefully to ny
question, right, |I'm asking about notes that
were outstanding at the end of 2019, and if we
| ook at the paragraph you just referred to, it
says that during the year there were new notes
i ssued totaling $1.5 mllion, but by the end of
the year, no principal or interest was
out st andi ng on the notes.

Do you see that?

A Ch, | do, yes.

Q So does that refresh your
recollection that there were no notes
out st andi ng from NexPoi nt to Hi ghl and ot her

than the principal remaining under the original
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$30 million 2017 note that we | ooked at a
monment ago?

A VWll, we're at the bottom of the
page. |s there anything on page 167

Q That is a fair question, sure. That
s it.

A Ckay. So it appears that that is
the only note that is detailed in the notes in
the financial statenent.

Q And you don't have any nenory of any
ot her note other than the 2017 note, right,
bei ng outstandi ng as of the end of the year?

A | deal with thousands of
transactions every year. | don't really have a
very specific nmenory for what exactly was
out st andi ng.

MR MORRIS: Wiy don't we take a
break now. W' ve been going for alittle
while. It's 3:26. Let's cone back at
3:40.

VI DEOGRAPHER: W' re going off the
record at 3:26 p. m
(Recess taken 3:26 p.m to 3:39 p.m)

VI DEOGRAPHER: We are goi ng back on
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the record at 3:39 p.m
Q Al right. M. Waterhouse, we -- |
don't think we have a | ot nore here.

To the best of your know edge and
recollection, were all affiliate |oans and all
| oans made to M. Dondero recorded on
H ghl and' s books and records as assets of
Hi ghl and?

M5. DANDENEAU. (bject to the form

asked and answer ed.

A To ny know edge, vyes.

Q kay. Can you recall any loan to
any affiliate or M. Dondero that was not

recorded on Hi ghland's books and records as an

asset ?

A Li ke during ny time as CFO? | don't
recal | .

Q How about after the tine that you

were CFO? D d you recall that there was a | oan
by Highland to an affiliate or to M. Dondero
that hadn't been previously recorded on
Hi ghl and' s books as an asset?

M5. DANDENEAU. (bjection to form

A | guess | don't understand the
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question. | left H ghland as of -- |I'm not
aware of -- | left H ghland in February --
probably the |ast day of February of 2021.
Q kay.
A |"'mnot -- I'mnot aware of any --
"' m not aware of anything past that date.

Q kay. Wiile you were the CFO at

Page 226

H ghl and, did H ghland prepare in the ordinary

course of business a docunent that reported
operating results on a nonthly basis?

A Yes.

Q And are you generally famliar wt
the nonthly operating reports?

A Yeah. You are referring to the
reports that we filed to the Court every nont

Q | apologize, I"'mnot. |'mtaking

h

h?

you back to the pre-petition period. There was

a report that | have seen that I'mgoing to
show you, but |'m just asking for your

know edge.

MR MORRIS. Let's put it up on the

screen, Exhibit 39.
(Exhi bit 39 nmarked.)

Q Do you see this is a docunent that
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Is called operating results?

A Yeah, that's the title of it.

Q kay. And was a report of operating
results prepared by H ghland on a nonthly basis
during the tinme that you served as CFO?

A No.

Q Are you famliar with a docunent of
this type? And we can certainly |ook at the
next page or two to refresh your recollection.

A |"mjust looking at the title. |
don't really -- again, as | discussed before, |
don't have any records or docunents or emails
or appointnments or anything that | was able to
use prior to -- prior to this deposition, so
"' m doing the best | can.

Q kay. You don't need to apol ogi ze.
|"mjust asking you if you are famliar with
t he docunent called Operating Results that was
prepared on a nonthly basis at Hi ghland?

M5. DElI TSCH PEREZ: (bject to the

form
Q If you're not, you' re not.
A | don't believe this was prepared on

a nonthly basis.
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Q Okay. Do you see that this one
Is -- is dated February 20187

A Yes.

Q Do you have -- do you believe --

have you ever seen a docunent that was
purporting to report operating results for
H ghl and?
V5. DANDENEAU:. (Objection to form

A Yes.

Q kay. And when you say that you
don't believe it was produced on a nonthly
basis, was it produced on any periodi c bases

t he best of your recollection?

Page 228

to

A | believe it was -- it was prepared

on an annual basi s.

Q kay.

MR MORRI S: Can we | ook at the next

page.

Q Do you see that there is a statenent

here called: Significant itens inpacting
HCMLP' s bal ance sheet ?
And it is dated February 2018.
A Yes.

Q Do you recall that there was a
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report that Hi ghland prepared that identified
significant itens inpacting the bal ance sheet?

A A report that was prepared.

Q Let nme ask a better question: D d
H ghl and prepare reports to the best of your
recollection that identified significant itens
that inpacted its bal ance sheet?

A Vel l, so Highland prepared a -- a

nmont hly cl ose package. And maybe |I'm

getting -- and -- and naybe change nanes at one
time or maybe |'mjust -- again, just

m srenenbering -- but in that, yes, there is a
page that would detail just changes in -- you

know, just changes nonth over nonth on the
bal ance sheet.

Q Ckay. And maybe it is ny fault.
Maybe | didn't know the proper nane for it.
But let's use the phrase "nonthly cl ose
package. "

Did Hi ghland prepare a nonthly cl ose
package in the ordinary course of business
during the tine that you served as CFO?

M5. DANDENEAU. (bjection to form

A Yes.
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Q And did the nonthly cl ose package
t hat Hi ghl and prepared include information
concerning significant itens that inpacted
H ghl and' s bal ance sheet ?

A Yes, it had a page |like that is --
that is on the screen that detailed itens
like -- of that nature.

Q And do you know who -- was there
anybody at Hi ghl and who was responsi bl e for
overseei ng the preparation of the nonthly
reporting package?

A That woul d have been -- again, it

varies over tinme during ny tenure as CFO

It -- it varied over -- over tine, but -- but
typically a -- a corporate accounting nmanager.
Q And who were the corporate

accounti ng managers during your tenure as CFO?

A It would have been Dave Kl os and
Kristin Hendri x.

Q And did the corporate accounting
manager deliver to you drafts of the nonthly
cl ose package before it was finalized?

A Sonet i nes.

Q Was that the practice even if there
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wer e exceptions to the practice?
A The practice neaning that they
sonetines lured themto ne?
Q That that was the expectation even
I f circunstances prevented that from happening
fromtime to tine.

M5. DEI TSCH PEREZ: (bject to the

form

A Il -- I would say it started out that
way but over the years it -- it was not
enf or ced.

Q Ckay. So you were -- you revi ewed
and approved nonthly -- nonthly reporting

packages for a certain period of tinme and then
over tinme you stopped doing that.
Do | have that right?
M5. DANDENEAU. (bjection to form
A Yes, | nean, if you're tal king about

a formal neeting where we sit down and go

t hrough and approve it. | would say that was
standard practice a decade -- you know, early
on. And as time went on that -- that -- that

practice wasn't followed.

Q kay.
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A And, quite frankly, | don't even
know i f these were -- these were sent to ne
even in any capacity.

Q What was the purpose of preparing
the nonthly reporting package -- w thdrawn.

What was the purpose of preparing
the nonthly cl ose package?

MS. DElI TSCH PEREZ: (Object to the

form
A The -- the original purpose was so
that it would just -- it would be a report that

was reviewed nonthly with senior nanagenent.

Q Wio was included in the idea of
seni or nmanagenent ?

A You know, | think originally when
this was conceived that woul d have been |ike
Ji m Dondero and Mark Ckada.

Q Were nonthly reporting -- w thdrawn.

Were nonthly cl ose packages prepared

to the best of your know edge until the tine

you | eft Hi ghl and?

A To ny know edge -- | don't know,
actually. | nean, to ny know edge, | believe
it was being -- that was still being done. |
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don't know because, again, | wasn't review ng
them | hadn't reviewed a cl ose package for --

for along time. But | believe the standard
practice that was still being carried out.

Q Did you ever have any di scussions
Wi th the debtor's independent board concerning
any prom ssory notes that were issued by any of
the affiliates or M. Dondero?

A | can't -- | can't -- | can't recall
specifically.

Q Did you speak with the i ndependent
board fromtinme to tine?

A Yes, from-- from-- fromtinme to
time | had discussions with the independent
board nenbers, you know, either -- either, you
know, by thenselves or wholly, you know, as --
as a -- as a conbi ned work.

Q kay. Before we tal k about
M. Seery, do you recall ever having a
conversation with M. Nelns or M. Dubel
concerni ng any prom ssory note that was
rendered by one of the affiliates or
M. Dondero to Hi ghl and?

A | don't recall any conversations
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specifically.

Q Do you know if the topic was ever
di scussed, even if you don't renenber it
specifically?

V5. DANDENEAU:. (Objection to form

A It -- it -- it may have. | don't
know. | don't recall.
Q Do you recall ever discussing any

prom ssory note issued by any of the affiliates
or M. Dondero with Janes Seery?

A | don't -- | don't recal
specifically.

Q Do you recall generally ever
di scussing the topic of prom ssory notes issued
by any of the affiliates or M. Dondero to
H ghland with M. Seery?

A Not hing -- nothing is really junping
out at ne.
Q Do you recall if you ever told

M. Seery that any of the affiliates or

M. Dondero didn't have an obligation to pay

all anpbunts due and ow ng under their notes?
A | don't recall having that

conver sati on.
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Q Did you ever tell M. Seery that you
had any reason to believe that the anounts
reflected in the notes issued by the affiliates
and M. Dondero were invalid for any reason?

A | don't -- | don't recall.

Q Did you tell M. Dondero -- did you
tell M. Seery that you thought the prom ssory
notes i ssued by the advisors and M. Dondero
that were outstanding as of the petition date
were assets of the estate?

A | don't recall having a specific
conversation about those -- you know, those
notes outstanding as -- as of the petition date
bei ng assets on the estate. | nean, we put
together -- you know, they're in the books and
records of the financial statenents. | don't
recall having a specific conversation.

Q Did you ever prepare any docunents
that were delivered to M. Seery that concerned
the prom ssory notes issued by any of the
affiliates or M. Dondero?

V5. DANDENEAU:. (Objection to form

A Did | produce any that concerned --

you nean did | just -- did | give M. Seery
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2 anything that -- that said | have concerns over
3 these notes?

4 Q No. Let ne try again. Mybe it was
5 nmy question.

6 Did you ever give M. Seery any

7 I nformati on concerning any of the notes that

8 were i ssued by any of the affiliates or

9 M. Dondero?

10 M5. DANDENEAU. (bjection to form
11 A | don't recall if I did or not. |
12 don't -- | don't renenber. | nean, you have ny
13 emails. You may have asked. Again, | don't --
14 | don't know.

15 MR MORRIS: Can we put up the

16 docunent that has been premarked as Exhi bit
17 397

18 M5. DANDENEAU:. John, that is this
19 docunment, isn't it?
20 MR MORRIS. Oh, yeah, it m ght be,
21 as a matter of fact. Let's go to Nunber
22 40.
23 (Exhibit 40 marked.)
24 Q During the bankruptcy,

25 M. Waterhouse, did you prepare docunents that
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were filed with the bankruptcy court?

A | didn't -- | didn't prepare them
personal | y.

Q Di d peopl e prepare them under your
di rection?

A Yes. There were nenbers of the team
that prepared them and they worked in -- you
know, there were nenbers of DSI that were
I nvol ved in the process as well.

Q To the best of your know edge, did
DSI rely on the enpl oyees of Hi ghland for the
information that they used to prepare the
bankruptcy filings?

A Yes. The books and records were
wi th the Hi ghl and personnel.

Q Ckay. And do you see on the screen
here, there is a docunent that we have nmarked
as Exhibit 40 that is -- that is titled Summary
of Assets and Liabilities?

A Uh- huh.

Q Ckay. And do you recall review ng
any summary of assets and liabilities before it
was filed with the bankruptcy court?

A Yes, | recall reviewing this at a
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hi gh | evel .

Q And did you believe that it was
accurate at the tine it was filed?

A | didn't have any other reason to
bel i eve ot herw se.

Q Ckay. Do you see that the total
value of all properties listed in Part 1 is
approxi mately $410 million?

M5. DElI TSCH PEREZ: (bjection to

form

A Yes, it is in 1lc.

Q Yes.

A Yes, | see that.

Q kay. |If we go to the second page,

now | think I may just have excerpts here, just
so everybody is clear, but if we scroll down to
the second page, you will see that there is
a-- alittle further. There you go. You wl|
see there is a reference to Item 71, notes
recei vabl e.
Do you see that?
A | do.
Q And that was a reference to the

notes receivable fromthe affiliates and
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M. Dondero, anong others; is that right?
M5. DANDENEAU. (bjection to form

A Yes. The affiliate notes and the
Dondero notes were in this anmount, but they
weren't -- again, |like you said, and anong
ot hers.

Q kay. We will ook at the
specificity because |I'm not playing gam ng
here, but do you know if the $150 million of
notes receivable was included within the

$410 mllion of total value of the debtor's

assets?
M5. DANDENEAU. (bjection to form
A |l -- 1 -- 1 believe so.
Q Right. And so is it fair to say

that as of the date this docunent was prepared,
the notes receivable were nore than one-third
of the value of the debtor's assets?
M5. DElI TSCH PEREZ: (bject to the
form
M5. DANDENEAU. (bject to the form
A Again, if you are just taking the
mat h, 150 divided by whatever the $400 million

nunber is above, then yes, you get there.
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Q kay.

A You know, but as of the tinme of this
filing, that is what was put in this filing,
right, but, you know, | nean, nunbers --
nunbers change, facts and circunstances change.

Q But as the CFO of Highland, the
debtor in bankruptcy, did you believe that this
nunber accurately reflected the total anount

due under the notes receivabl e?

A That is what we had in our books and
records.
Q Ckay. And did you believe as the

CFO that the books and records accurately
reported the then value of the debtor's assets?
M5. DANDENEAU. (bjection to form

A W didn't -- as part of this filing,
there was no fair val ue neasurenent or
anything. These were just accounting entries
for the promssory notes. There is no analysis
for inpairment or fair market val ue adjustnents
or anything of that nature. This is purely
t aki ng nunbers and putting themin our form

Q Did you do any inpairnent analysis

at any tinme while you were enpl oyed by
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Hi ghl and?
A Yes, we did do inpairnent analysis
on -- on assets.
Q kay. Did you ever do an inpairnent

anal ysis on any of the prom ssory notes that
were given to Highland by any of the affiliates
or M. Dondero?

A Not that | recall.

Q Under what circunstances do you
prepare inpairnment anal yses?

A As -- as -- if you're preparing
financials in accordance with GAAP, generally
accepted accounting principles, if you're
preparing full GAAP financials, you should be
preparing -- you should be undergoing on a
periodi c basis any fair market val ue
adj ustnents to assets.

As | was instructed at the tine of
the petition date, we weren't produci ng GAAP
financials. So this wasn't sonething | was
worri ed about nor concerned about.

Q Okay. Were NexPoint and HCMFA and
H ghl and' s audited financial statenents

prepared in accordance with GAAP?
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A The audited financials -- yes,
audited financial statenents are prepared in
accordance wth GAAP.

Q Do you recall whether any of
H ghl and or HCMFA or NexPoint ever nmade a fair
mar ket val ue adjustnent to any of the notes
| ssued by any of the affiliates or M. Dondero

to Hi ghl and?

A | do not recall that happening, but
the -- it is because under -- under GAAP,
the -- the treatnent of liabilities is

di fferent than assets.

Q Ckay. So then let's just focus on
H ghl and' s audited financial statenents.

The | ast audited financi al
statenents were for the period endi ng Decenber
31st, 2018; correct?

A That is ny understandi ng.

Q And you had -- you had an obligation
to disclose anything to Pricewat erhouseCoopers
concerni ng any subsequent events between the
end of 2018 and June 3rd, 2019; correct?

M5. DANDENEAU. (bjection to form

M5. DElI TSCH PEREZ: Form
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A Correct.
Q Ckay. To the best of your
know edge, as Highland's CFO did H ghland ever
make any fair market val ue adjustnents to any
of the prom ssory notes that were carried on
Its bal ance sheet and that were issued by any

of the affiliates or M. Dondero?

A | think I answered that question
earlier. | don't recall doing that for any of
the -- those -- those notes. So it would have

I ncluded the audit for the -- for the 2018

peri od.
Q Ckay.
MR MORRIS: Can we go to the next
page.
Q Do you see this is a note a list of

notes receivable? Do you see that?

A Yes, | do.

Q And do you see that this ties into
the page that we were just |ooking?

A |"msorry, can we go back to the
prior page? | nean, it was at 150, 331,222. It
was on the prior page. Next page. Yes, it

agr ees.
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Q Okay. So now let's | ook at that
schedule. So this was the face anount of all
of the prom ssory notes that Hi ghland held at
the tinme this docunent was filed with the
bankruptcy court; right?

A Yes.

Q There is a footnote there that says,
doubt ful or uncollectible accounts are
eval uated at year-end.

Do you see that?

A | do.

Q Ckay. And is it fair to say that as
of the year-end 2018, the year before this,
that to the extent any of these notes were
outstanding at that tinme, they weren't deened
to be doubtful or uncollectible?

A Yeah. For the 2018 audit, there
weren't any -- there weren't any adjustnents to
fair val ue.

Q Ckay. And during the bankruptcy, do
you recall that Hi ghland subsequently reserved
for the Hunter Mountain I nvestnent Trust note?

A Yes.

Q Wiy did H ghland -- were you
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I nvolved in the decision to reserve the Hunter
Mount ai n | nvest nent Trust note?

A | was not.

Q Do you know why Hi ghl and deci ded to
reserve for the Hunter Mountain | nvestnent
Trust note?

A | don't know yet decision was nade.
| believe it was nade by soneone at DSI.

Q Ckay. |I'mjust asking if you know
why.

Did you ever ask anyone why they
reserved for that particular note?

A | don't recall.

Q Do you know whet her the debtor
reserved for any other note on this |ist during
t he bankruptcy?

A Again, | don't recall. | wasn't
part of any process of -- again, like any fair
val ue adjustnents or anything to that degree.
Like | said, a lot of that was done by DSI and
It was kind of out of our court.

Q kay. Do you know if any note
receivable on this |list was ever deened by the

debtor to be doubtful or uncollectible?
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A | don't -- | don't have a
recollection of every filing, so | don't know.

Q Did you ever have a discussion wth
anybody at any tine about whether any of the
notes receivable on this |list should be deened
to be doubtful or uncollectible?

A No. As | previously stated, we were
told we didn't have to keep GAAP financi al s.
W weren't having -- you know, there is no
underlying audits being perforned, so | nean,
It wasn't sonething | worried about.

MR MORRIS: | nove to strike.

Q Did you ever have a conversation
wi t h anybody about any of the notes receivable
and whet her they should be deened to be
doubtful or uncollectible? D d you have the
conversation, yes or no?

V5. DANDENEAU:. (bjection to form

A | don't recall.

Q Do you recall ever telling anybody
that you believed any of the notes receivable
on this list should be doubtful -- should be
deened to be doubtful or uncollectible?

M5. DANDENEAU. (bjection to form
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A | don't recall. | nean, it may have
happened, you know, again, when we initially
getting DSI up to speed and goi ng through
financials, it may have happened, but | don't
recall specifically.

Q Whil e you were the CFO of Hi ghl and
during the tinme that the conpany was in
bankruptcy, did you have any reason to believe
that any of the notes receivable on this Iist
ot her than Hunter Muntain |nvestnent Trust
shoul d have been characterized as doubtful or
uncol | ecti bl e?

M5. DANDENEAU. (bjection to form
MS. DElI TSCH PEREZ: Form

A | didn't know. | didn't form an
opi nion. Bankruptcy was new to ne. It still
IS newto ne, even after going through this.

So |l really didn't know what to expect nor

really -- you know, | didn't know.
MR MORRIS: | nove to strike.
Q During the period of Hi ghland's

bankruptcy when you were serving as CFO, did
you have any reason to believe any of the notes

on this list were doubtful or uncollectible?
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M5. DEI TSCH PEREZ: This is like the
fifth tinme you ve asked it. Object to the
form
MR MORRIS: |I'mnoving to strike,

I f you haven't noticed, because he's not

answering the question.

V5. DElI TSCH PEREZ: He was answering
the question, you just didn't like it, like

t he answer.

MR MORRIS: CGood Lord.

Q Go ahead, M. Waterhouse.

A Again, | don't -- we brought up a
myriad of issues at the start of the bankruptcy
case. | don't recall if this was one of them
but, again, there are a lot of things we
couldn't change. Even, you know, | was told
status quo, blah, blah, blah, right, there is a
stay, you can't -- you know, | don't recall
specifically, but that doesn't nean it didn't
happen.

MR MORRIS: | nove to strike.

Q During the tine that Hi ghland was in

bankruptcy and you served as CFO, did you have

any reason to believe that any of the notes
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receivable on this |list were doubtful or
uncol | ecti bl e?

M5. DElI TSCH PEREZ: (nhject to the

form

A Potentially.

Q Did you ever tell anybody that?

A As | just stated like five tines,
yes, we -- at the beginning after filing and we

were getting DSI and others up to speed, you
know, we had a nyriad of discussions of a |ot
of things and this was |likely one of them |
don't -- but |I don't recall specifically we
tal ked --

Q | don't want to know -- | don't want
to know what was --

M5. DEI TSCH PEREZ: Wait, wait.

Excuse ne. M. Moirris, you did not let him

finish his answer.

A | spoke -- we had -- we were
bringi ng Fred Karesa and Brad Sharp (phonetic)
up to speed on all of these itens, contracts,
and i nvestnents and goi ng through -- we had
hours and hours and hours of discussion. And

then not only do | have to repeat this not
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once, twice, three, four times with -- you
know, I nean, we -- | don't -- | don't renenber

the sum cul m nation of all these di scussi ons.

They all kind of blend together.

MR MORRIS: Ckay. | nove to strike
and | wll try one nore tine.
Q Did you ever tell anybody at DSl

that you believed any of the notes receivable
on this list were doubtful or uncollectible?
V5. DANDENEAU:. (bject to form

A Potentially.

Q Potentially you told them or
potentially they were doubtful or
uncol | ecti bl e?

A Potentially | told themthat we
needed to | ook at the value of these -- of
t hese assets.

Q kay. Did you -- okay. It is
potential that you told themand it is
potentially that you didn't; right?

M5. DANDENEAU. (bjection to form

A |'ve gone through that. | don't
recall specifically.

Q So you should just -- | don't want
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to tell what you to do. Do you have --
M5. DANDENEAU. (Good.

Q QG her than -- other than telling
them that they should | ook at the val ues, do
you have any recol |l ecti on what soever of ever
havi ng tol d anybody at DSI that any of the
notes receivable on this page were doubtful or
uncol | ecti bl e?

M5. DElI TSCH PEREZ: (bject to the
form
V5. DANDENEAU. (bj ecti on.

A | recall having general discussions
about everything on our bal ance sheet which
woul d have included these -- these notes
recei vabl e.

Q kay.

A | don't recall specifically where
t hose di scussi ons del ved into.

Q Do you recall any discussion at al
on the topic of whether any of these notes on
this |ist were doubtful or uncollectible?

MR AIGEN. M. Mrris, how on earth

Is that question different fromthe

question that you just asked for the | ast
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five times? | nean, really | thought you
were -- (overspeak.)

MR. MORRI'S: Because he never
answered it.

MS. DEI TSCH PEREZ: Are you
| istening to hinf

MR. MORRI'S: You know - -

M5. DElI TSCH PEREZ: He basically
said that he had a conversation with DSl
that went over all of this stuff and that
conversation could have included the notes
but he doesn't recall specifically.

What nore do you want him-- to ask
of hin®

MR MORRIS: | want him-- | would
| ove himto say -- | would like himto
testify to the truth, and that is he has no
recol | ection.

M5. DEI TSCH PEREZ: Well, the truth

as you would like to see it, but -- but he
Is testifying truthfully. And | -- and, by
the way, | nove to strike that coment --

MR MORRIS. Ckay.
MS. DElI TSCH PEREZ: -- because it
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suggests that he has not testified

truthfully.

MR MORRIS.: | will ask ny question
again. And if at any tinme you want to
direct himnot to answer, that is your
prerogative.

Q M. Waterhouse, do you have any
recollection at all of ever telling anybody
fromDSI that any of these notes were doubtfu
or uncoll ecti bl e?

M5. DANDENEAU. (bject to form
A | don't renenber specifically.

Q Do you renenber generally that

specific topic?

A We generally tal ked about assets,
values. [|If -- we had discussions of that and
collectability in nature. | nean, of Hi ghl and,

the funds, the CLGCs, the entire conplex. W
had di scussions |like that, which is, you know,
as you look at a billion dollar consolidated

bal ance sheet.

So | generally renmenber -- this is
billions of dollars, including these assets --
havi ng di scussions of this -- of this type.
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Q Do you believe that an affiliate
| oan on this |ist was doubtful or

uncol l ecti ble? Wuld you have told that to

DSI ?
V5. DANDENEAU:. (Objection to form
M5. DElI TSCH PEREZ: (bject to form
A If we had, like -- again, if we --
if -- if we weren't preparing financial
statenents in accordance with GAAP, and -- you
know, if DSI at that point -- they were --
again, | was new to bankruptcy.

The CROis -- we are delegating
everything to the CRO Al the decisionnmaking.
Renenber -- renenber when you and | went into
Del aware Court and we were saying DSI basically
does everything, renenber this, M. Mrris?

You were ny counsel at the tine, and
basically we're running everything through DSI.
That was what this was like in the early part.

Everyt hi ng was communi cated t hrough
DSI. So DSI says this. DSI says that. That
Is what we're doing, and we're pointing out
things to them

Now, they decide what direction this
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goes.
Q Did you point out that any of

t hese --
A | don't recall specifically.
Q kay. At any tine that you served

as Highland's CFO did you ever point out to
DSI that any of these |oans were doubtful or
uncol | ecti bl e?
M5. DElI TSCH PEREZ: (bject to the
form
V5. DANDENEAU. (bj ecti on.

A If you're asking ne if | had a
conversation with DSI, if any of these |oans
wer e doubtful or uncollectible, I don't recall
specifically.

Q Do you recall that the debtor filed

on the docket nonthly operating reports?

A Yes.
Q You prepared those personally,
didn't you?

M5. DElI TSCH PEREZ: (bjection to
form
A | didn't personally prepare them
the teamdid with DSI.
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Q But you signed them correct?
A My signature is on the MORs.
Q And you signed them as the preparer

of the docunent; correct?

A Yes, | did this pursuant to DSI's
I nstructions.

Q Ckay. You woul dn't have signed the
docunent if you didn't believe it to be
accurate; correct?

A If | had reason to believe it
wasn't, presunmably | wouldn't have signed it.

Q Ckay. And do you have any reason to
believe right now that any nonthly operating
report that has your signature on it was
| naccurate in any way?

M5. DElI TSCH PEREZ: (bject to the
form

A My under standing of the nonthly
operating reports is we were filing themin
accordance with the standards set by the Court.
It wasn't -- you know, again, | don't -- you
know, it wasn't GAAP. It wasn't these other
standards, so | testified | didn't have

experience in this. The CRO was running the
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show. | followed their advice.

Q But you assured yourself that
everything in the report was accurate before
you signed then correct?

V5. DANDENEAU:. (Objection to form

A | trusted the guidance fromthe CRO
and their teamand their experience and their
gui dance for doing this for many, nmany, nany
years to -- to -- to categorize and put things
I n ways on the form

You know, ny team had -- had not
filled out these forns before and needed all of
this guidance. |I'mnot an expert in this. |
have oversight of it. | signed the form DSI
told nme to.

Q And you and your team are the source
of the information that DSI used to create the
reports; correct?

M5. DANDENEAU. (bjection to form

A The books and records reside with
the -- with -- wth the corporate accounting
t eam

Q kay. And the corporate accounting

team was the corporate accounting teamthat was
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under your direction; correct?
A Yes.
Q So -- so your teamwas responsible

for mai ntaining H ghland' s books and records;

correct?
A |"msorry, ny team was responsi bl e?
Q Correct.
A Yes. They -- they -- they were

the -- the -- the general |edger of H ghland,
that responsibility was with the corporate
accounting team
Q The corporate accounti ng group
reported to you; correct?
A Yes.
MR MORRIS: Can we put up 41,
pl ease.
(Exhibit 41 marked.)
Q Al right. You wll see that this
Is a report that is dated January 31st, 2020,
but it is for the nonth endi ng Decenber 2019.
Do you see that?
A | do.
Q And you signed this report in your

capacity as the chief financial officer of
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Hi ghl and; correct?
A Yes.
Q And you're the preparer -- you're

Identified as the preparer of the report;

correct?
A. That is correct.
Q Do you recall participating in the

preparation of nonthly operating reports?

A As | testified earlier, it was put
t oget her, you know, with the team The team
worked with DSI to put these nonthly operating
reports together. W had no experience at this
time of the nonthly operating reports or things
of this nature.

MR MORRIS. Can you turn to the

next page, please.

Q Do you see a line itemunder assets
due fromaffiliates?

A Yes, | do.

Q Ckay. And to the best of your
know edge and understandi ng, as the person who
is identified as the preparer of this report,
does that line iteminclude the affiliate |oans

t hat we've been tal king about?
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A Again, | would have to see, just
like we did with the financial statenents of
H ghl and and NexPoint, | would have to see a
detailed build, but, you know, if you | ook at
the other line itens, you know, the only other
place it could be would be in -- in other
assets.

Q kay. And as a matter of
arithnmetic, is it fair to say that is the value
of the assets due fromaffiliates was nore than
25 percent of the value of H ghland s total
assets as of 12/31/2019?

M5. DANDENEAU. (bjection to form

A I"'mreally not doing the nental nath
right now, so |I've been going at this depo for
hours, so I'mreally not -- you know --

Q Al right. No problem

A -- these are mllions of dollars.

Q Let's | ook at the Footnote 1,
pl ease. Do you see there is a reference to the
Hunt er Mount ai n not e?

A Yes, | see that in Footnote 1.

Q kay. And that's the reserve that

was taken agai nst that note?
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A Yes, that is what this indicates.
Q Ckay. And were you aware that the

reserve was being taken on that it was?

A | was -- | was aware, yeah, at sone
poi nt, vyes.

Q Ckay. And are you aware of any
reserve being taken wth respect to any other

note that was issued in favor of Highland?

A Again, as | testified, we didn't go
t hrough an analysis on -- on -- on the other
not es.

Q Can we turn --

A | believe -- | believe it says that

in Footnote 1, fair value has not been
determned with respect to any of the notes.
So this footnote -- footnotes, |ook,
t here has been no determ nati on.
Q kay. The determ nation was nmade in
the audited financial statenents just siXx

nonths earlier; right? W saw that earlier?

A That was as of 12/31/18. | nean,
things -- circunstances -- there's a bank --
ci rcunst ances change, things change -- things

change over tine, you know, facts and
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ci rcunst ances change. Again, you have to do an
anal ysi s.
Q Ckay. And you do recall that in
Hi ghl and's 2018 financial statenent, all of the
notes issued by affiliates and M. Dondero that
were due at year-end had a fair value equal to

the carrying value; correct? W |ooked at

t hat ?

A Yes. That was in the -- in the
di scl osure for the -- for the affiliate notes,
yes.

Q And -- and you were obligated to

share with PwC any subsequent events between
the end of 2018 and the date that you signed
your managenent representation |etter on June
3rd, 2019; correct?
M5. DElI TSCH PEREZ: (bject to the

form

A Yes. | -- 1| -- 1| signed the
managenent, you know, ny signature is in the
managenent representation letter -- | hope I'm
answering your question -- that is dated in
June with the representations nmade in that

managenent representation letter.
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Q Ckay. And there was nothing that
caused Pricewat er houseCoopers to include in
subsequent events any adjustnent to the
conclusion that the fair value of the affiliate
notes and the notes issued by M. Dondero
equal ed the carrying value; correct?

M5. DANDENEAU:. (Objection to the

form

A That is correct. That is what was
inthe -- inthe -- in the footnotes.

Q kay. So are you aware of anything

t hat occurred between June 3rd, 2019 and
Decenber 31st, 2019 that woul d have caused the
fair value of the notes to differ fromthe

carrying val ue?

A Yeah. Hi ghland filed for
bankruptcy, things changed -- | nean, there was
a bankruptcy filed in October of -- of -- of

2019, right, the petition date that we've
described earlier.

| nmean, | had a -- | guess | ooking
back naively, | thought we were going to get an
audit from PwC for year-ended 2019, and when we

had di scussions with PwC, they were |ike, are
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you crazy, we're not auditing this. Values

change, all these things change, bankruptcy

changes the entire scenario. | nean -- and
they're like, we're not -- we're not touching
this.

And so, you know, | was |ike, okay,
sorry, | get it, okay, no an audit.

| nmean, it is -- you know, and --

you know, and we weren't preparing GAAP
financi al statenents.

Again, | didn't know what we were
doing in relation to our financial statenents,
but these were the discussions | was havi ng at
the tinme. And yeah, | nean, filing bankruptcy
fromwhat | got from outside auditors and
ot hers invol ved changed things dramatically.

Q Ckay. Highland wasn't the obligor
under any of the notes that we're tal king

about: correct?

A No.

Q So --

A That's right.

Q So can you identify any fact that

woul d cause the fair value to deviate fromthe
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carrying value during the seven-nonth period
bet ween June 3rd and the end of the year, 20197
M5. DANDENEAU:. (Objection to form
A No. | nean, |I'mputting nyself back
at that tinme, right. Hi ndsight is 2020, but we
didn't do an analysis, but we would have done a
ful some anal ysis and | ooked at all of the facts
and circunstances at the tine, but asset val ues
change. You know, there could have been a
mar ket crash in hindsight in 2020, which --
whi ch affected entities' abilities.

There coul d have been all of these
things, right, that -- that happen. It is --
it is easy to | ook back in hindsight, but when
you are |looking at this in -- inrealtine, the
analysis is different, and again, we didn't do
an anal ysi s.

Q kay. You didn't do an anal ysis.

Do | have that right?

A | don't -- | don't recall doing one
or maybe -- you know, | don't recall doing one.
MR MORRIS: Ckay. I'magoing to
take a break. | may be done, so the tine
nowis -- is 4:30 your tine. Let's just
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take a short break until 4:40 your tine.

M5. DANDENEAU. Ckay.

VI DEOGRAPHER: W' re going off the
record, 4:31 p.m
(Recess taken 4:31 p.m to 4:43 p.m)

VI DEOCCRAPHER: We are back on the
record at 4:43 p. m

MR MORRIS: | have no further
questi ons.

MR. RUKAVI NA:  Ckay.

M. Waterhouse, | will go next.
EXAM NATI ON
BY MR RUKAVI NA:
Q Sir, ny nane is Davor Rukavina. 1'm
the I awer for --

MR. MORRI'S: Hey, Davor, just before
you begin, | just want to put on the record
Hi ghl and' s objection to docunents that were
produced to ne 10 minutes before the
deposi ti on began.

MR. RUKAVI NA:  What the basis of
your objection?

MR. MORRI'S. That they were due

quite sone tinme ago, and the fact that you
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2 had -- | just think it's appropriate to --
3 to dunp docunents on sonebody 10 m nutes

4 before the deposition. | just think

5 that's --

6 MR. RUKAVI NA:  Well, these are

7 docunents Hi ghl and produced. |'m not aware
8 of any rule | have to give you advance

9 docunents when | know for the record that
10 other than the exhibits that you sent to us
11 | ast week, nost of the exhibits you used

12 today you did not provide to ne prior to

13 t hi s deposition.

14 MR. MORRI'S: No, but the docunents

15 were produced by ne in -- in litigation,

16 right?

17 MR. RUKAVINA: |'mgoing to use

18 primarily, John, the docunents that you

19 produced to ne today, but you nay.
20 MR MORRIS: Primarily. 1've got --
21 |'"ve got ny objection. You have got your
22 response. Proceed.
23 Q M. Waterhouse, again, | represent

24 t he advi sors, HCMFA and NexPoi nt Advi sors.
25 Do you understand that?
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A Yes.

Q You and | have never net or talked
bef ore today, have we?

A No, | have -- | have heard your
voi ce on calls before.

Q kay.

MR. RUKAVI NA: Madam Court Reporter,

| wll use a few exhibits today. M

associ ate, M. Nguyen, wll find sone way

to get themto you. | don't know how to do
that, but it looks Iike you guys do.
| am going to use nunbers as well.

But to differentiate themfrom M. Mrris

we're going to mark mne with the prefix A

for advisors.

Do you under st and?
COURT REPORTER  Yes.
MR. RUKAVI NA: Ckay. Perfect.

Q kay. So, M. Waterhouse, let's
start wth those two HCVMFA notes that you were
asked about, one for 5 mllion and one for
2.4 mllion.

Do you recall those notes?

A. Yes.
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Q Were you ever the CFO of HCVFA?
A | don't recall.
Q So to the best of your recollection,

you were still an officer of HCMFA in 2019,
just that your title was treasurer?

MR MORRIS.: Qbject to the form of
the question. There is no |eading here.
He works for your client.

M5. DANDENEAU:. That is not -- that
I's not true.

MR MORRIS: He's the treasurer --
he is the treasurer of your client. |
don't -- I'mgoing to object every tine you
try to lead, so...

MR. RUKAVINA: Totally fine to
obj ect .

MR. MORRIS. (kay.

Q Pl ease answer ny question,
M. Wat er house.

A |"msorry, could you repeat? There
was. . .

Q Yes. You were -- you testified
earlier that in 2019 you were an officer of

HCMFA; correct?
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A Yes, | testified that | was the
treasurer and | didn't know if that incunbency
certificate, you know, was one that appointed
me as a treasurer, but yes.

Q "mjust trying to confirmthat
sitting here today, to the best of your
recoll ection, at that tinme you were -- your
title was treasurer. It was not chief
financial officer.

A | don't recall that being ny title.

Q Ckay. And in May of 2019, however,
| think you testified you were the chi ef
financial officer of the debtor; correct?

MR MORRIS: (bjection to the form
of the question.

A Yes, | was -- yes.

Q Ckay. As such, in May of 2019, did
you have the authority, to your understandi ng,
to unilaterally loan $5 million or $2.4 nillion
to anyone on behalf of the debtor?

MR MORRIS.: Qbjection to the form
of the question.

A Sorry, can you repeat that?

Q Yes. So in your capacity as the
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chief financial officer of the debtor, H ghland
Capi tal Managenent, L.P., in May of 2019, did
you believe that you unilaterally, just Frank
WAt er house, had the authority to | oan on behal f
of the debtor to anyone $5 million and
$2.4 mllion?
MR MORRIS: (bjection to the form

of the question.

A No.

Q Is it because | oans of that anount
woul d have had to be approved by soneone el se?

A Yes.

Q Wo in "20 -- in May of 2019, if
H ghl and wanted to loan 5 mllion or
$2.4 mllion to soneone, what woul d have been
the internal approval procedure?

MR MORRIS.: Qbjection to the form

of the question.

A If -- if we had |l oans of that nature
t hat needed to be made due to their size, we
woul d have gotten approval fromthe -- the
presi dent of Hi ghl and.

Q And who that was individual?

A It was Janes Donder o.
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Q kay. Now, I'mgoing to ask you a
simlar question but for a different entity.

In May of 2019, as the treasurer of
HCMFA, did you believe that you unilaterally
had the ability to cause HCMFA to becone the
borrower of a $5 mllion |oan and a
$2.4 mllion | oan?

MR MORRIS: (bjection to the form

of the question.

A No.

Q What woul d -- what woul d the
approval have taken place -- strike that.

What woul d t he approval process have
been like in May of 2019 at HCVMFA for HCMFA to
take out a $7.4 mllion | oan?

MR MORRIS: (bjection to the form

of the question.

A The process woul d have been simlar
to what we just discussed on -- for Highland to
make a loan to others. So, again, you know,
we -- we would have -- either nyself or soneone
on the team woul d have discussed this with
the -- the president and owner of -- of HCMFA

Q And who was that individual?
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A. That was Janes -- Ji m Donder o.
Q So do | understand that in May of

2019, on behalf of both the |ender, H ghl and,
and the borrower, HCVFA, M. Dondero woul d have
had to approve $7.4 mllion in | oans?
MR MORRIS: (bjection to the form
of the question.

A Yes.

Q You nentioned when M. Mrris was
asking you the NAV error, NNA-V error, wth
respect to TerreStar, wthout witing us a
novel, unless you feel |ike you have to, can
you summari ze what that NAV error was? Wat
happened?

A There was a -- in the Hi ghland
G obal Allocation Fund, it owned at the tine an
equity interest in a conpany called TerreStar.
And TerreStar is -- at the tinme was a private
conpany, and it may still be today. Again, |I'm
putting nyself back then as a private conpany.

W had -- sorry, | don't nean we --
the fund and the advi sor used Houl i han Lokey
to -- to value that investnent. And during

that tine there was sone trades that were
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executed at market |evels that were nuch | ower
t han the Houl i han Lokey nodel .

And based on information and
di scussions wth the portfolio nanagers and,
you know, principals that were very famliar
wth TerreStar, it was determ ned that those
trades were non-orderly and they were not
considered in the valuation as consulted wth
Houl i han Lokey and Pri cewat er houseCoopers at
the tine.

Subsequent to a -- | can't renenber
t he exact circunstances of why the SEC got
involved. | think it was due to this -- this
I nvest nent becane a material position in the
fund. It triggered an SEC, kind of, inquiry.
And as part of that inquiry, they questioned
t he val uati on net hodol ogy. "They" neani ng the
SEC

And at the cul mnation of that

process -- this is all summarized -- the val ue
that was -- that ultimately had to be used in
the fund's NAV was different than -- materially

different than what the original valuation at

Houl i han Lokey provi ded.
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And given that there was this fund
was, as we discussed -- | don't know if we
di scussed it, but it was an open-ended fund
that was going -- that was converting to a
cl ose-end fund.

Due to the fact that it was an
open-ended fund, you had to recal cul ate NAV and
see what the inpact was on people -- on
I nvestors comng in and out of the fund and if
there is a detrinmental inpact and to cal cul ate
what that -- what that inpact was and if there
was any anounts owed to the fund pursuant to
the error.

Q Were you personally invol ved
internally at either H ghland or HCMFA with
t hese investigations and di scussions with the
SEC?

A | was.

Q Wi ch ot her key people or senior
peopl e at Hi ghl and were invol ved, to your
recol | ection?

A Mysel f, Thomas Surgent, David Kl os,
Lauren Thedford, Jason Post.

Q M. Dondero, was he --
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A | believe Aiff Stoops. I|'mtrying
to think. And maybe that is -- that is -- that
Is -- that is all kind I can recall at the
nmonent .

Q Do you recall whether it was
determ ned that the fund suffered | osses as a
result of this error?

A The -- the fund -- the -- the --
because the open-ended nature of the fund,
there were | osses that were attributable to
I nvestors. Meaning they -- they woul d have
redeened and got a | ess noney or -- or they
subscri bed i n and maybe because they didn't get
enough shares and then they later sold and then
they were harned in that fashion.

And there is -- thereis -- there
were very -- there were very detail ed
cal cul ations and, you know, all these different
scenarios that we had to -- I'msorry, | keep
saying "we" -- that the individuals involved
had to cal cul ate and quantify.

Q Vel l, do you recall whether HCMVFA
admtted certain fault and liability for this

error?
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A | don't recall specifically.
Q Do you recall whether HCMFA caused

any funds to be paid to the investors and the
fund the subject of the NAV error?

A Yes.

Q Do you recall the approxi mate anount
of funds, noneys paid to the investors and the
fund?

A It was -- it was approxi mately
$7 million,

Q If I was to suggest 7.8 mllion,
woul d that ring nore true or are you sticking
with your original answer?

A It was -- it was approximtely 7 --
7 to $8 mllion. Again, | don't renenber the
exact nunber, but it was in that ball park.

Q So regardl ess of whet her HCMFA
accepted fault or liability, it caused sone
$7 mllion or nore to be paid out to affected
I nvestors in the fund?

MR MORRIS.: Qbjection to the form
of the question.

A And | want to nmake sure |'m

under st andi ng your question because there is a
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| ot of different entities that are going on to
ny head.
| think what you are saying is based
on this error, sharehol ders were harnmed by this
approximately $7.8 million -- by approxi mtely
$7.8 million. |Is that what you are asking?

Q Yes, sSir.

A Yes, that was -- again, | don't have
t he exact nunbers. |If | take -- it was -- it
was in that ballpark, and there is a detail
calculation and wite-up that could, that --

t hat exists sonepl ace.

Q Now, at that tinme, at the tine that
the NAV error occurred, was there a contract in
pl ace between HCMFA and t he debtor pursuant to
whi ch the debtor was providing services to
HCMFA?

MR MORRIS: (bjection to the form
of the question.

A Yes.

Q Was that contract generally called a
shared services agreenent?

A It was generally called that, but

there were -- there were -- | nean, it -- It --
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It depends on who you talk to, but yes,
generally, there were -- there are nultiple
agr eenent s.

Q Pursuant to one or nore of those
agreenents, was the debtor providing certain
services to HCVFA?

MR MORRIS: (bjection to the form
of the question.

A Yes.

Q And can you at a very high | evel
summari ze in 2018 and 2019 what those services
wer e?

A Yes, there was a -- yes.

Q kay. Please -- please go -- go
t hrough a short summary.

A There was a -- a cost reinbursenent
agreenent between Hi ghland Capital Managenent
Fund Advi sors and Hi ghl and Capital Managenent,
L.P. That agreenent was for what we referred
to as front office services, so investnent
managenent, things of that nature.

There was | think what nost people
refer to as the shared services agreenent that

was -- that agreenent was between H ghl and
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Capi tal Managenent Fund Advi sors and Hi ghl and
Capital Managenent for back office services.

Q And can you summari ze what you nean
by back office services?

A Those services were for accounting,

finance, tax, valuation, HR |IT, you know,

| egal conpliance, things of -- things of those
nature -- or things of that nature, excuse ne.
Q So in the spring of 2019, do you

recal |l whether HCMFA took the position that it
was actual ly Highland that caused the NAV error
to occur pursuant to the valuation services
t hat H ghl and was provi di ng?
MR MORRIS: (bjection to the form
of the question.

A | do not recall.

Q Did you ever have any di scussi ons
wi t h anyone, Ji m Dondero or anyone in the first
hal f of 2019 as to whether Highland, the
debtor, that is, had any liability to HCMFA
related to the NAV error?

MR MORRIS: (bjection to the form
of the question.

A | do not recall.
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Q And then you nentioned that the fund
was bei ng cl osed and sone conpensation rel ated
to that. Can you -- can you el aborate? What
were you referring to?

A Right. So the advisor, pursuant to
board approval, put a proposal in front of the
shar ehol ders of the H ghland A obal Allocation
Fund to convert it froman open-ended fund to a
cl osed-end fund.

So an open-ended fund, when
shar ehol ders subscribe to the fund or redeem
into the fund, they do it at NAV.

When it is -- when you have a
cl osed-end fund, closed-end funds are -- are
publicly-traded, Iike on the New York Stock
Exchange, exchanges |ike that, and -- and
sharehol ders or investors, they're not --
they're -- they're not subscribing and
redeemng with the fund. They are |ike shares
of Appl e.

Those shares of the H ghland G obal
Al | ocation Fund trade on an exchange, and that
I's how you, you know, that is how, you know,

you becone an equity owner in the fund or you
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sell your shares and you are no | onger an
equity owner.
As part of that proposal, the
advi sor told shareholders if you -- if you vote
for this proposal to -- to convert it froman

open-ended fund to a closed-end fund, we wl|

pay you sone anounts of noney. | forgot -- a
certain nunber of points. | think it was
like -- it was like two to three points or
sonething -- sonething |ike that.

Q Ckay. You nentioned when M. Mrris

was asking you, going back to those two
prom ssory notes, you wll recall the 5 mllion
and 2.4 mllion, you nentioned sonething to the
effect that M. Dondero told -- told you to pay
sone noneys out of Hi ghland. Do you renmenber
that discussion wwth M. Morris?

A | do.

Q So, to the best of your
recol l ection, did you have a discussion wth
M. Dondero about naking sone paynents in My
of 2019 out of Hi ghland?

A | recall, as | testified earlier,

that | had a conversation with M. Dondero
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for -- for these anounts attributable to -- it
was either the error -- you know, the error,
and in that conversation he said, go get the
noney from H ghland. | believe that is what |
testified earlier, and that -- that is ny
recol | ection.

Q Do you recall if that was an

| n-person neeting or sone other node for the

nmeet i ng?
A | -- 1 -- 1 recall that being
| n- person.
Q Do you recall if anyone el se was

present, or was it just you and M. Dondero?

A | recall just he and I.

Q And the noneys that he told you to
find from-- or get fromH ghland, was that in
the amount of $5 million and $2.4 nillion?

MR MORRIS: (bjection to the form
of the question.

A | believe so, but | would have to go
back and | ook and see when those noneys were
actually paid into the -- into the fund and,
you know, when those transfers were done. |If

they were all done around that sane tine, then
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yes, | would say it was -- it was all related
to that.
Q Did M. Dondero tell you that those

funds would be a | oan from Hi ghl and to HCVFA?

A | don't recall.

MR MORRIS: (bjection to the form
of the question.

Q Now, and forgive ne, |'m probably
the only non-Anerican born here, but | speak
reasonably well in English. | don't recall,
does that nean you don't renenber or does that
mean it didn't happen?

MR MORRIS. Qbjection to the form

of the question.

A. It -- it means | don't -- | don't
renenber.
Q Did M. Dondero tell you to have

t hose two prom ssory notes prepared?

A | don't recall.

Q When you -- again, when you say, |
don't recall today, that neans that sitting
here today, you just don't renenber one way or
the other. |Is that accurate?

A. Yes.
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Q Is it possible that you, having
heard what M. Dondero said and seei ng funds
being transferred, assuned that that would be a
| oan wi thout himactually telling you that
woul d be a | oan?

MR MORRIS: (bjection to the form

of the question.

A Sorry, | want to nmake sure -- did |
ask the anmounts that were transferred that | --
that -- that | assumed that that was a | oan?

Q Vell, let me -- let ne take -- |et
me try again.

So you have established al ready that
there were quite a nunber of prom ssory notes
back and forth -- I'"'msorry, quite a nunber of
prom ssory notes wth affiliated conpani es and
I ndi vi dual s ow ng Hi ghl and noney; right?

A Yes.

Q And you have established that there
were many transactions and transfers going back
and forth over the years; right?

V5. DANDENEAU:. (Objection to form

A In -- yes, in ny capacity as CFO and
nmy enploynent, yes, that is -- yes.
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Q And that's part of the reason why
you just can't renenber sone of the details
today because this -- this happened years ago,
and there were a nunber of transactions. |Is
t hat accurate?
M5. DANDENEAU. (bjection to the
form
MR MORRIS: (bjection to the form

of the question.

A | nmean, | deal with thousands of --
of -- of -- of transactions, you know, whether
It has -- the processing of transactions, you
know, if it has got, you know, nore -- nore

zeros, you know, behind it than others.
When you | ook at thousands of

transactions over the years for funds and

advi sors and -- and, you know, financi al
statenents, | nean, it is -- it is very hard
going back in -- in -- in ny -- you know,
14-ish year career at -- at Highland to

remenber a lot of those details, especially
when | don't have any records or books or
anything like that, and -- and goi ng back many

years.
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Q And that is fine. That -- that --

that is why | asked the question.

Is it possible in May of 2019 when
M. Dondero told you to transfer the funds from
H ghl and, you just assunmed on your own that
t hose woul d be | oans wi thout himactually
telling you that those woul d be | oans?

MR MORRIS: (bjection to the form

of the question.

A | don't know.

Q l'msorry, you --

A | said | don't know.

Q Ckay. Well, as the -- as the CFO

for Hghland, if you saw $7.4 mllion going
out, you would feel sone responsibility to
account for that, wouldn't you?
MR MORRIS.: Qbjection to the form
of the question.

A Yes.

Q Is it fair to say that those would
be in the range | arge enough to rise up to your
| evel ?

MR MORRIS. Qbjection to the form

of the question.
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A If -- | don't know if | understand
your question. Those anmounts would arise to ny
| evel where | would be involved or...

Q You woul d want to know what a
transfer for that amount, $7.4 million, was all
about, as the CFO of Hi ghland, wouldn't you?

MR MORRIS: (bjection to the form
of the question.

A Yes, | make it -- | nean, | -- |
review all sorts of paynents, | nean, even
smal | er dol lar paynents on a periodic basis,
you know, to -- to -- to understand and to nake
sure that we are paying things in a -- you
know, in -- in -- in an infornmed way. And, you
know -- and we're -- and we're paying things
pursuant to vendor contracts and things |like
t hat .

Q So as part of that, is it possible
that seeing $7.4 mllion go out you would have
prom ssory notes nmade in order to keep a paper
trail, assum ng that those were | oans, when
per haps they were never intended to be | oans by
M . Dondero?

MR MORRIS: (bjection to the form
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of the question.

A | don't know. As | testified
earlier, | had conversations wth M. Dondero
about -- about the -- the -- the nopneys that

were needed for the NAV error. And | recall
hi m saying go get it fromH ghland -- or get it
from Hi ghl and.

Q Vel l, why did you sign those
prom ssory notes and why didn't you have him
sign thenf

MR MORRIS.: Qbjection to the form
of the question.

A | don't know. | don't know.

Q You nentioned earlier that you
typically don't sign prom ssory notes. Am|
remenbering your testinony correctly?

| nmean, prom ssory notes on behal f
of the entities. Not yourself, obviously.

A Yes, that is what | said earlier.

Q Do you recall any other prom ssory
notes in the mllion-plus range that you had
ever signed before on behalf of any entity?

A There is -- there has been a | ot of

transactions over the years. | don't -- |
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don't -- | don't recall generally. | don't --
| don't recall.

Q So -- but to the best of your
recollection, it was on your initiative,
foll owm ng your discussion wwth M. Dondero,
that you had soneone draft those two prom ssory
notes; is that correct?

MR MORRIS: (bjection to the form
of the question.

A Yes, we would have -- the team as |
stated earlier, we don't draft prom ssory
notes. "The teani neaning the accounting and
finance team

So the team woul d have worked with
the I egal group at Hi ghland to draft any notes.

Q Do you believe or do you have any
recol |l ection as to whether you woul d have done
that pursuant to an email or tel ephone call or
I n- person neeting?

MR MORRIS: (bjection to the form
of the question.

A Are you asking if | would have -- if
t hose notes woul d have been drafted pursuant to

an emai |l or phone call?
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Q Strike that.
Do you recall whether you sent an
emai |l to anyone asking themto draft those two

proni ssory notes?

A | don't recall because, again,
once -- | would have instructed -- likely
i nstructed the teamto -- to work with the

| egal group to draft these docunents.

|l -- 1 -- 1 -- yeah, | didn't -- |
nean, that is nore an operational -type
procedure. So, you know, a nmanager or a
controller or working with legal. You know,
they -- they can certainly handle that task to
get that -- you know, to request that from
| egal .

Q And who on your team do you think
you woul d have asked to do that?

MR MORRIS: (bjection --

Q Who woul d have been the | ogical
person or people, if you don't renmenber their
name today?

MR MORRIS: (bjection to the form
of the question.

A It -- it -- there is only two
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managers of the group. That woul d have been
Dave Klos or Kristin Hendrix.
Dave was the -- one of his duties
was managi ng the valuation team and so he was

intimately involved wwth this process. So, you

know. . .

Q Ckay.

A | don't recall specifically but, I
mean, ny general -- you know, | -- | -- |

| i kely woul d have tal ked to Dave first about it
versus soneone like Kristin who hadn't been
intimately invol ved.

Q And -- and do you have a view as to
whether it is nost likely that you woul d have
done that by email or in-person or how woul d
you believe you woul d have communi cated that to
M. Kl os?

MR MORRIS: (bjection to the form
of the question.

A I Iikely would have done that in
person. Again, if things of this nature
that -- again, you have to put oursel ves back
to, we have been working on this very stressful

proj ect for many, many nonths. And once the
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go-ahead was to -- you know, we see the |ight
at the end of the tunnel with wapping this up

and maki ng sharehol ders whole -- sorry to say

we" -- you know, the -- so the folks that are
involved in it.

| like to talk to people
face-to-face and -- and -- and go to -- and go
to their desk, because that shows if |I'm going
to their desk that -- that is sonething that |
want done, you know.

Q And do you renenber, M. Waterhouse,
getting those two prom ssory notes in paper
format or by email before they were executed?

MR MORRIS: (bjection to the form
of the question.

A | don't recall.

Q For what ever was the ordinary course
back then in May 2019, would you expect to have
received themonly on paper or would you have
expected to have received themin Wrd docunent
or PDF docunent by enail ?

MR MORRIS: (bjection to the form
of the question.

A | -- 1 didn't sign -- | signed very
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few docunents via email. | can't say that it
never happened, but people either stopped by ny
of fice and physically wal ked i n docunents for
signature that we di scussed face-to-face.

O docunents were -- if -- if --
If -- if -- let's say | wasn't there or |
wasn't avail abl e, docunents were dropped off.
| had -- | had sone in- and outboxes in front
of ny -- ny office there at the Crescent.

Docunents woul d be dropped off for
signature. There would be a cover sheet that
woul d be -- have been applied to those
docunents detailing, you know, who dropped it
of f, the purpose, why, what tine.

And then, you know, as | stated, |
don't draft docunents and | always go to the
| egal group and the conpliance group to nake
sure that they're in the loop. And there is
a -- a box or section that says, Has | egal
revi ewed or approved, or sonething to that
nat ur e.

Again, | don't -- | don't have
access to that cover sheet anynore, but it

was -- it was sonething to that effect.
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And ny assistant, you know, if she
was there, she would review that -- you know,
what ever was being dropped off. And if that
has | egal, you know, reviewed or -- reviewed or
approved it, if that wasn't -- if that stuff
hadn't been done, it was |ike she woul d just
tell themlike, go -- go -- go to the | egal
group, because --

Q Let ne -- let ne pause --
MS. DANDENEAU: Let himfinish.
MR. MORRI'S. Thank you. Go ahead.

A | take -- go to the legal group
because that -- that was ny -- you know, |
didn't -- | didn't review anything that -- that
they weren't -- you know, or there wasn't sone

representation nade to ne that they had
revi ewed, approved in sone capacity.
Again, ny -- ny -- ny goal, as CFQO

Is to provide transparency and nmake sure that

groups |ike conpliance and other things -- and
the other group in legal are -- are in -- you
know, their -- they're nade aware of
transactions of -- you know, that are crossing
ny desk.
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Because |'mnot in every

conversation. They're not in every

conversation -- neaning |legal conpliance -- and
| just want to nmake sure that -- that everyone
IS in sync to, you know, to -- to the extent
possi bl e.

Q So if we summari ze, you don't

specifically renmenber signing these two notes,
but nost |likely it would have been that they
woul d have presented -- been presented to you
physically on paper?
MR MORRIS: (bjection to the form
of the question.
A They woul d -- they woul d have been

presented physically on paper nost |likely or

soneone woul d have left it. But, | nean,
again, | don't -- | don't recall.
Q | understand. Understand.

When you signed -- when you signed
docunents, when you personally signed
docunents, did you typically use a ink pen or
did you use a stanp?

A No, I -- 1 -- 1 use a-- an -- an

I nk pen.
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Q Do you know -- was there a file at
H ghl and kept anywhere with ink-signed
originals of a promssory notes in general or
these two prom ssory notes specifically?

MR MORRIS: (bjection to the form

of the question.

A Sorry, | just want to nake sure |
under stand your question. Are you saying is
there a file sonmewhere that has ink-signed

originals of these two prom ssory notes?

Q Yes.

A | would -- | would assune they're
sone place. | nean --

Q Well, was there a -- was there a

pl ace where Hi ghl and generally kept originals
of prom ssory notes owed to it?
A | wouldn't -- no.
MR. RUKAVI NA: M. Nguyen, woul d you
pl ease pull up ny A7, al pha 7.
Q These are the two prom ssory notes,
M. Wat er house.
(Exhi bit A7 marked.)
Q And pl ease -- M. Waterhouse, please

conmmand ny associate to scroll down as you need
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to, but I want you to take a very close | ook at
your two signatures here and tell ne whether
you believe, in fact, that you ink signed them
or whet her you --
M5. DANDENEAU. M. Rukavi na,
M. Wat er house has the copies.
MR. RUKAVI NA: Perfect. Then you
can take this down, M. Nguyen.
A These -- these -- these signatures

are identical, nowthat | stare at them and |

nmean, they are so close -- | nean, they're
i dentical that, | nean, even wth ny chicken
scratch signature, | don't knowif | can -- you

know, | do this 100 times, could | do that
as -- as precisely as | see between the two
not es.

Q Well, that is why | ask.
M. Waterhouse, now that you have exam ned
them does it seemlike it is nore |ikely that
you actually electronically signed these?

MR MORRIS.: Qbjection to the form
of the question.
A Is -- | don't -- | don't recall

specifically. As | said before, ny assistant
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did have a -- an electronic signature, and that
was used fromtine to tine. It wasn't as
common practice back in 2019. It definitely

was nore conmon practice when we had to work
fromhonme and renotely for COVID because it
that made it al nost inpossible to, right,
provi de wet signatures since we're all working
from honme renotely.

Q Wel |, going just for these two
prom ssory notes, M. Waterhouse, in |ight of
your inability to renmenber any details, are you
sure you actually signed either or both of
t hose notes?

V5. DANDENEAU:. (bjection to form

A | don't recall specifically
signing -- actually physically signing these
notes. As | said before, | don't recall doing

that. This -- this |ooks |ike ny signature,
but yet these two signatures are identical.

Q So you don't recall physically
signing them and | take it you don't recall
el ectronically signing themeither?

A | don't recall. You know, Hi ghl and

has all ny emails. |If that occurred, you know,
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you know, | don't have any of these records is
what |'msaying. | don't have any of those
records.

Q That is why |I'm asking you these
guestions in great detail because | don't have
those emails. I'mtrying to -- |I'm hoping that
you wll give ne sonme nanes or sone details so
| can go look for nore emails, but again, you
don't renenber any -- any individual, other
than M. Dondero that we've di scussed, you
don't renenber any individual wth whom you
di scussed these prom ssory notes prior to their
execution?

MR MORRIS: (bjection to the form
of the question.

A | don't recall discussing it wth

anybody el se.

Q kay.

A | nmean, prior --

Q | under st and.

A You know, there was no one el se --

there was no one else in that neeting that |
recall with M. Dondero.
Q Now, when you established that by
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May of 2019 --
A And -- and fromwhat | recall, and
the reason why | was by nyself is -- is, you

know, I don't -- | don't want to speculate, |I'm
sorry.

Q Ckay. W have established that by
May of 2019, in your view, the liabilities of

HCMFA exceeded its assets; correct?

A Yeah. | nean, again, | don't have

financial statenments in front of ne, but |

think, if |I recall, we'd have to go through the

testinony with M. Mirris, | believe that was

t he case.
Q In fact, you wll recall that in
April of 2019, M. Dondero signed a docunent
t hat extended the demand feature of two prior
notes to May 31, 2019. Do you recall that?
M5. DEI TSCH PEREZ: | think you
m ght -- nmaybe have the court reporter read
t hat back. You m ght have m sspoke.
(Record read.)
MR. RUKAVI NA:  And | did m sspeak.
Q | nmeant to say to May 31, 2021. Do
you recall that, sir?
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MR MORRIS: (bjection to the form
of the question.
A Yes.

MR. RUKAVI NA:  And, M. Nguyen, just
so that the record is clear, will you please
pul | up nmy Exhibit Al pha 10, A1lO0.

(Exhi bit A10 marked.)

Q You don't have this one in front of
you, M. Waterhouse? This is the one that
M. Mrris used earlier. Do you see that
docunent, sir?

A Yes, | do.

Q And this is what you were testifying
about before when M. Morris was asking you.
Do you renenber that?

A Yes.

Q So here is ny question for you,
M. Waterhouse: As the chief financial officer
of Highland, was it prudent for H ghland |Iess
than three weeks |ater to be | ending
$7.2 mllion to an insolvent entity that
couldn't even then pay its debts back to
Hi ghl and?

M5. DANDENEAU. (bjection to form
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MR MORRIS: (bjection to the form
of the question.

A Sorry, | just want to nake sure --
are you asking ne, did you say, was it prudent
for Hghland to loan $7.4 mllion to HCMFA a
few weeks after this docunent was executed?

Q Yes, and at a tine when HCVFA' s
liabilities exceeded its assets.

MR MORRIS.: Qbjection to the form
of the question.

A | don't -- it is odd. | don't know.

MR. RUKAVI NA:  You can take this
exhi bit down, M. Nguyen.

Q Do you recall asking anyone,

M. Dondero or -- or anyone outside as to
whet her Hi ghl and ought to be | ending
$7.4 mllion to HCVF regardi ng HCVF s
credi twort hi ness?
MR MORRIS. Qbjection to the form
of the question.

A | don't recall.

Q Did you receive personally any of
that $7.4 mllion?

A No.
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Q Did you even --

MR MORRIS: | didn't hear that
question, sir.

MR. RUKAVI NA: The one that he
answer ed, John, or ny new one?

MR. MORRI'S: No, no, your question,
Davor .

MR. RUKAVI NA: | had asked him
whet her he received any of the
$7.4 mllion. He said no.

MR. MORRI'S. Yeah. | thought there
was a question after that. Mybe | was
m st aken. | apol ogi ze.

MR. RUKAVINA: | had started a new
guestion, so here, let ne start the new
guestion agai n.

Q Did you personally receive any
direct benefit fromthose two notes for
$7.4 mllion?

A No.

Q Did you ever personally consider
yourself obligated to repay either or both of
t hose notes?

A No.
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2 MR. RUKAVI NA:  Pull up those notes

3 again, M. Nguyen.

4 Q You can have themin front of you,

5 Exhibit 7, M. \Wterhouse, whatever is easier

6 for you. If you go to your signature page, ny
7 question to you is, why did you not include

8 your title as treasurer by your nanme, Frank

9 Wat er house?

10 M5. DANDENEAU. (bjection to form
11 A | didn't -- | didn't draft this

12 docunent .

13 Q So you relied on whoever drafted it
14 to draft it correctly?

15 A Yes.

16 Q Ckay. But back then when you signed
17 this, did it ever cross your mnd that you were
18 t he maker on these notes?

19 A No.
20 Q Back then when you signed this
21 docunent, did it ever cross your mnd that you
22 could be a co-obligor on these notes?
23 A No. | didn't receive $7.4 mllion,
24 | nmean. ..
25 Q But can you say that HCMFA recei ved
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$7.4 mllion?

A | would have to go back and | ook and
check in, you know, the -- the financi al
records and the bank statenents.

MR. RUKAVI NA:  You can take this
exhi bit down, M. Nguyen.

Q M. Waterhouse, |I'mnot trying to be
a smart-ass, but if the |aw says that because
of the way that you signed this prom ssory
note, if that is what the | aw says, that that
made you personally -- personally liable, then
you woul d agree with ne that that was never
your intent?

MR MORRIS: (bjection to the form
of the question.

A That was never -- | wouldn't sign a
note and not get consideration in return.

Q So putting all other issues aside,
if the law -- if the | aw says that you were
| iable for those notes because of how you
signed them then would you agree with ne that
t hese notes are a m stake?

MR MORRIS. Qbjection to the form

of the question.
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M5. DANDENEAU:. (Objection to the

form

A Yes.

Q So do you agree with ne that it's
odd -- | think that is the word you used --

t hat Hi ghl and woul d be loaning $7.4 mllion a
few weeks after that extension to an entity
whose liabilities exceeded its assets, and you
woul d agree with ne that it was never your
intention to be in any way |iable for these two
prom ssory notes; correct?

MR MORRIS: (bjection to the form

of the question.

A Sorry, you -- you asked a |lot there.
MR. RUKAVINA: | wll strike it and
Il will nove on.

Let's go to -- pull up Exhibit 9,
pl ease M. Nguyen -- Alpha 9, I'msorry, Al pha

9, AO9.
(Exhi bit A9 marked.)
Q Sir, take a nonent to | ook at this,
but this is an email, and you will see attached

July 31, 2020 affiliate notes.

Do you see that attachnent?
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A Yes.
Q Ckay. And do you see an entry for
H ghl and Capital Managenent Fund Advi sors?
MR MORRIS: |I'msorry, hold on.
Where are you | ooki ng?
MR. RUKAVI NA: Last page, John.
MR MORRIS: Is it the page on the
screen?
MR. RUKAVI NA: Ch, |'msorry.
M. Nguyen just did it. Yes, the |last page
t here.
MR. MORRI'S: Thank you.
Q Do you see an entry there for HCMFA?

>

Yes.
Q About $10.5 nillion.
Do you see that?
A | do.
Q And, now, do you have any
expl anation for why if HCMFA owed $7.4 mllion,
plus the 5.3 mllion that had been extended,
why that anmount was only 10.5 mllion?
A | don't know. Ckay.
MR. RUKAVI NA: O ose this one and
pul | up, M. Nguyen, the schedul es,

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:88 Page 368 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

WATERHOUSE - 10-19-21
schedul e of assets. Wat exhibit is this
of ours, M. Nguyen?
MR. NGUYEN: This is All.
MR. RUKAVINA: Onh, this wll be All.
(Exhibit A1l marked.)

Q You don't have this in front of you,
M. Wit er house?

A kay.

Q This is what M. Mrris used
earlier. Do you renenber |looking at this with
M. Mrris?

A Yes.

MR. RUKAVI NA:  You m ght have to
zoomin a little. Ckay.

Q Now, | see Affiliate Note A, B, and

Do you have any recollection as to
why the nanes of the affiliates are omtted?

A | don't. | testified earlier that,
you know, the team worked with DSI in providing
these. | -- 1 don't -- | don't know.

Q Can we deduce -- is it logical to
deduce that Affiliate Note A woul d be NexPoi nt

given its size of $24.5 nmillion?
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MR MORRIS: (bjection to the form
of the question.

A | nean, it -- it isa-- it is -- it
I S appr oxi mat e.

Q Well, can we -- can we deduce -- or,
|"msorry, strike that.

Can you, sitting here today,
| ogi cally conclude that Affiliate Note B or C
represents HCVFA?
MR MORRIS: (bjection to the form
of the question.

A | don't know. | don't know. |
can't.

Q kay. As of the petition date, we
have established that HCMFA, under prom ssory
notes, owed $7.4 mllion and $5.3 nillion to
t he debtor; correct?

MR MORRIS: (bjection to the form
of the question.

A Yes.

Q Ckay. And by ny reckoni ng, that
woul d be sonewhere approaching $13 mllion.

MR MORRIS. Qbjection to the form

of the question.
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Q It would be $12.7 million. 1Is that

generally correct?

A Sorry, the amobunts were 7.4, 5.3.
Q Yes.
A kay. Yeah, that -- that -- | can

do that math, yes.

Q Do you have any expl anation or any
understanding of why there is no simlar entry
| isted here on the schedul e of assets filed
W th the bankruptcy court?

MR MORRIS.: Qbjection to the form

of the question.

A | don't know. W have to | ook at
t he supporting schedules, |like | tal ked about
other -- presumably there is -- there is a

build to the schedul e that woul d provide the
detail.

Q Vel |, that was going to be ny next
guestion. You anticipated it.

MR. RUKAVI NA:  You can -- you can

take this down, M. Nguyen.

Q Do you believe that whenever you and
your team provided the underlying data to the

fi nanci al advi sor that the actual nanes of the
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affiliates for Affiliate Note A, B, and C would
have been listed there?

A Are you asking we provided the nanes
to the financial advisor? | don't -- | don't
under stand who the financial advisor is.

Q ' msorry, DSI.

Let ne ask the question this way,

M. Wat er house.

Whenever you provided information
about the affiliate notes to DSI, do you
bel i eve that you woul d have included the actual
nanes of the affiliates, you or your team or
that you woul d have done the Affiliate Note A,
Note B, Note C?

MR MORRIS. Qbjection to the form

of the question.

M5. DANDENEAU. (bjection to the

form
A W -- like | testified earlier, when
we were -- we gave everything to -- to DSI. W

were giving all of our records, all of our
files, everything to DSI. W weren't redacting
I nformati on or saying, hey, here is a note,

here is Affiliate Note A or B.
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| nmean, it was -- our job and our
focus -- and | testified in court back in 2019;
right -- was -- was to be transparent and, you
know, get DSI up to speed on -- on the natters

at Hghland. So | can't see us redacting at
t hat point.
MR. RUKAVI NA: M. Nguyen, will you

pl ease pull up M. Mrris' Exhibit 36.

Just the very first page, the very top

email. You mght zoomin a little bit.

Q Now, you recall being asked about
this by M. Mrris?

A Yes, | do.

Q And you wote: The HCMFA note is a
demand not e.

You wote that; right?

A Yes.

Q And, in fact, weren't there by that
point in time several notes?

A Yes, there were. Again, | don't --
| don't renenber everything specifically. |
mean - -

Q | understand. | understand.

So this is an exanple where -- where
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you m ght have nmade a m stake by referring to a
singular instead of a plural; right?

A Yes.

Q kay. And you -- you wote -- a
coupl e of sentences later, you wote: There
was an agreenent between HCMLP and HCMFA t he
earliest they could demand is May 2021.

You wote that; right?

A Yes.

Q But | think you -- you agreed with
M. Mrris that that can't possibly apply to
the May 2019 notes, can it?

MR MORRIS. Qbjection to the form
of the question. That is not what he
testified to.

Q Let ne ask -- let ne ask a different
questi on.

Sitting here today -- or if you can

answer ne fromyour nenory on Cctober 6,
2020 -- did the April acknow edgnent t hat
extended the maturity date apply to the
May 2019 notes al so?

A | don't recall specifically.

Q Well, you recall that the notes that
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you signed were demand notes; right?

A Yes.

Q Do you find it logical, based on
your experience, that had they intended to have
a different or a set maturity date, you woul d
have instructed that that set maturity date be
I ncl uded i nstead of a demand feature?

MR MORRIS: (bjection to the form
of the question.

A Sorry, just want to nmake sure |
understand. You are saying that -- that the
$5 million note, the $2.4 mllion note, if
t hose were supposed to be a termnote, that |
woul d have nmade sure that those were a term
not e?

Q "' msaying -- |'m saying,

M. Waterhouse, that on May the 2nd and May the
3rd, 2019, if you intended that those two
prom ssory notes could not be called until My
2021, would you have included such | anguage in
those two prom ssory notes?
MR MORRIS: (bjection to the form
of the question.

A | guess -- I'msorry, | don't recall
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putting | anguage in those May notes. | don't
remenber what | anguage you are referring to.
Q Well, let's read this again.

There was an agreenent between HCM.P
and HCMFA the earliest they could demand is My
2021.

Do you recall that agreenent?

A Yes, that was the agreenent we
| ooked at earlier; correct?
Q kay. Yes.

Do you -- do you understand now t hat
t hat agreenent that we | ooked at earlier also
applied to the May 2019 notes that you signed?

A | don't -- | don't know.

Q But as of COctober 6, 2020, you're
witing that there is one denmand note and
you' re categorizing that demand note as not

bei ng demandabl e on May 2021; correct?

A. Yes.
Q And you know now that you nade at
| east one mstake in this email: correct?

MR MORRIS: (bjection to the form
of the question.

A. Yes.
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MR. RUKAVI NA:  You can pull this

down, M. Nguyen.

Q So, M. Waterhouse, you don't
remenber M. Dondero telling you to nake these
| oans or not. HCMLP was |oaning $7.4 mllion
to soneone that their assets were |less than
their liabilities.

W don't see on the July list of
notes, where there is $12.7 mllion of notes,
we don't see that on the bankruptcy schedul es,
and we have this Exhibit 36 where you are
conf used.

Are you prepared to tell ne, sir,
today that you m ght have nade a m stake in
executing those two prom ssory notes?

MR MORRIS: (bjection to the form

of the question.

A | -- 1 don't know.

Q And if it turns out that you're
personally liable for those prom ssory notes,
It would certainly be a mstake, wouldn't it?

M5. DANDENEAU:. (bjection to the

form

MR MORRIS: Join.
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A Yes.

Q If M. Dondero testifies that he
never told you to nake these | oans, would you
di sagree with his testinony?

MR MORRIS: (bjection to the form
of the question.

A Like | testified earlier wwth ny
conversation with M. Dondero, all | recall is
he said, get the noney from Hi ghl and.

Q And if M. Dondero testifies that
he, in consultation with other senior personnel
at Hi ghl and, decided that Hi ghland needed to
pay HCMFA $7.4 mllion as conpensation for the
NAV error and not a | oan, would you have any
reason to disagree with M. Dondero?

MR MORRIS: (bjection to the form

of the question.

A If that was -- if that was his
intent, yes, it would -- | would --

Q Do you have any reason to di sagree
wi th hin®

MR MORRIS: (bjection to the form
of the question.

A If that was his intent, | don't
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know. | don't know how I disagree with that.
Q And just to confirm you don't

remenber ever asking M. Dondero whether you
shoul d have two prom ssory notes prepared?
A No.
Q And you don't renenber discussing
wth M. Dondero what the terns of those two

prom ssory notes shoul d be?

A | don't recall -- | testified all |
recall is he said, get the noney from Hi ghl and.
| don't -- the -- the terns of the note, |

don't recall ever having a discussion around
the terms of the note, but since | don't draft
the notes, that -- there could have been a
conversation with other people later.

Q Do you have any nenory of whet her
after the notes were drafted, but before you
signed them that you communi cated with
M. Dondero in any way to just confirmor -- or
get his blessing or ratification to signing
t hose notes?

MR MORRIS: (bjection to the form
of the question.

A | don't recall.
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Q Again, the only thing you renenber,
sitting here today, was M. Dondero said, get
the noney fromH ghland, and that is it, that
is all you renenber?
MR MORRIS: (bjection to the form
of the question.
A | testified to that several tines.

This was over two years ago. A lot has

happened. That is all | recall.
Q And help ne here. |'mnot very
technologically astute. Wen you -- and | -- |

recogni ze that you do it rarely, but when you
sign a docunent electronically, do you believe
that there is an electronic record of you
havi ng aut hori zed or signed a docunent
el ectronical ly?
MR MORRIS.: Qbjection to the form
of the question.

A | -- 1 don't know the tech answer to
that, but, you know, since | don't have -- |
don't ever attach ny signature bl ock
el ectronically, ny assistant woul d have done
that, and if that is done over email |ike we

did several tinmes -- you know, nultiple,
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mul tiple times over COVID, she would attach ny
signature block and then email it out to

what ever party.

Q What was your assistant's nanme in
May 20197

A It was Naom Chi sum

Q Is she the only one? |'msorry, was

she your only assistant that woul d have nmaybe
facilitated logistically sonmething |like you
just descri bed?

A You know, she was out on maternity
| eave at sonme point. | don't -- | don't recall

t hose dates where she was out for maternity

| eave. There was -- there were fol ks backing
her up. | don't recall specifically who
those -- who those, you know, adm nistrative

assistants were, and | don't recall
specifically if she was out during this tinme on
maternity | eave.

| do know that that she was out for
a period of tinme, or who knows, or she could
have been on vacation that day or, you know, |
don't know.

Q Swi tching gears now, the two

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:08 Page 322 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

WATERHOUSE - 10-19-21
conplaints that have been filed that is against
HCMFA and NexPoint, did you see any drafts of
t hose conplaints before they were filed?
MR MORRIS: (bjection to the form

of the question, and to the extent that you

had any comruni cations with counsel or you

were shown drafts of the conplaints by

counsel while you were enpl oyed by

Hi ghl and, | direct you not to answer.
A | -- 1 reviewed docunents yesterday
W th counsel here. | believe that is the first

time | have ever seen those.

Q Ckay. Did you ever discuss wth
M. Seery these two |awsuits before or after
they were fil ed?

A | don't recall.

Q Were you ever interviewed by | egal
counsel, to your know edge, about these
prom ssory notes before the conplaints were
filed? Wthout going into what was said, were
you ever interviewed by | egal counsel?

MR MORRIS: (bjection to the form
of the question.

A | don't recall.
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Q Qoviously with COVID, it changed,
but -- but before COVID, did you used to neet
wth M. Seery fromtine to tine in-person?

A Yeah, | nean, so before COVID -- so
we're talking kind of late March, early April,
right, there was about -- | don't renenber the
specific date when the board for Hi ghl and was
appointed. | believe it was around February of
2020, so maybe there was a nont h-and-a- hal f,

t wo- nront h wi ndow where we were neeting
I n-person or, you know, |ike we were actually
in the office, excuse ne, we were in the
of fice.
And, you know, when they were first

appoi nted, the board nenbers and M. Seery

were -- were definitely down here nore
| n- person.

Q Did you ever see M. Seery taking
witten notes of -- of his neetings with you or
ot hers?

A | don't recall.

Q Do you recall on any Zoom or video

conference with M. Seery, seeing himtake

notes, witten notes?
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A The Zoomcalls we had, | don't
recall having seen video or, you know, or if it
was on Zoom | just renenber it being -- well,
no, you know what, there were sone -- you know,
| take that back.
So there were -- there were sone

times that | did renenber seeing M. Seery

on -- on sonme of the Zoom calls.

Q Wll, let ne --

A | don't -- sorry, I'mthinking. [I'm
thinking -- I"mgoing back. I'mtrying to

process this.

Q | can make it nuch qui cker,
M. Waterhouse. | have heard -- | have heard
that M. Seery is a copious note taker.

Do you have any know edge about

t hat ?

A No.

Q Ckay. Switching gears yet again,
and this will be last thene. Do you need a

restroom break, or are you good to go for
anot her half an hour?
M5. DElI TSCH PEREZ: | need a

restroom br eak.
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MR. RUKAVINA: Can we nmake it five

m nut es?

THE WTNESS: Five mnutes would be
great.
VI DEOGRAPHER: We're going off the

record at 5:53 p. m

(Recess taken 5:53 p.m to 5:59 p.m)

VI DEOGRAPHER: We are back on the

record at 5:59 p.m

Q M. Waterhouse, | had asked you
earlier about contracts between HCMFA and the
debtor, and now |'m going to tal k about
contracts between the debtor and NexPoi nt
Advi sors. kay?

A kay.

Q Now, were there contracts simlar to
the ones with HCMFA that NexPoint had in the
nat ure of enpl oyee rei nbursenent and shared
services?

A Yes, they -- NexPoint Advisors and
Hi ghl and Capital Managenent Fund Advi sors had
cost reinbursenment and shared services
agreenents with H ghl and Capital Managenent,
L. P.
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Q And was that shared services
agreenent, to the best of your understandi ng,
I n place as of Decenber 31, 20207

A It was -- it was term nated at sone
point, and | renmenber the contracts had
different termnation dates, but | think the --
the date of term nation was January 31st of
2021, after the term nation was put in.

So yeah, it would be in place at the
end of the year of Decenber -- it would be in
pl ace at Decenber 31st, 2020.

Q And pursuant to that agreenent as of
Decenber 31st, 2020, was the debtor providing
what you woul d descri be as back office services

t o NexPoi nt ?

A Yes.

Q Wul d those have i ncl uded accounti ng
services?

A Yes.

Q And as part of those accounting

servi ces, would the debtor have assi sted
NexPoint with paying its bills?
MR MORRIS. Qbjection to the form

of the question.
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A Yes.

Q So let's break that up. You were a
treasurer of NexPoint as well in Decenber of
20207

MR MORRIS: (bjection to the form
of the question.
A Yes.
Q kay. And in Decenber of 2020, did
NexPoi nt have its own bank accounts?
A Yes.
Q And did it use those bank accounts
to pay various of its obligations?
A Yes.
Q Di d enpl oyees of the debtor have the
ability to cause transfers to be nade from
t hose bank accounts on behal f of NexPoint?
A Yes.
Q And is that one of services that the
debt or provi ded NexPoi nt, basically ensuring
t hat accounts payabl e and ot her obligations
woul d be pai d?
A Yes.
MR MORRIS. Qbjection to the form

of the question.
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Q You answered yes?
A Yes.
Q And t he paynents, though, whose

funds woul d they be nade fronf

A From t he bank account of NexPoi nt
Advisors. |If they were NexPoint advisor
obligations, it would be made from NexPoi nt

Advi sors' bank account.

Q So let's pull up Exhibit Al pha 1.
You should have that -- it is ny Tab 1 or ny
Exhi bit 1.

(Exhi bit Al marked.)

Page 328

Q Sothisis a-- thisis a series of

emails, M. Waterhouse. Let's |ook at the
first page here, Novenber 25, 2020, between
Kristin Hendrix and yourself.
Do you see that, sir?
A | do.
Q And do you see where Ms. Hendri x
wites: NPA
Do you know what NPA stood for?

A Yes.
Q And what does it stand for?
A NexPoi nt Advi sors.
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Q And was that how you-all internally

at Highland refer to NexPoint Advisors, L.P.?

A | nmean, yes, anongst other things.
Q And she wites at the bottom of her
email: Ckay to rel ease?

Do you see that?

A Yes, | do.

Q So what --

MR MORRI'S: Hold on one second.

kay. Go ahead.

MR. RUKAVI NA:  Yeah.

Q So what is -- what is Ms. Hendrix
here on Novenber 25 asking of you?

A She is asking ne -- so she -- these
are -- these are paynents -- typically we would
do an accounts payable run every week at the
end of every Friday. But |ooking at this date,
It is Wednesday, Novenber 25th, which neans, to
me, it is |likely Thanksgi vi ng weekend.

So this is the day before
Thanksgiving, so this is the |ast kind of --
kind of day before the holidays and vacati on
and things of that nature. So it is

effectively the Friday of that week.
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So she is -- she is putting in all

the paynents for the week because we batch
paynents weekly. And these are the paynents
that go out that week, and she is inform ng ne
of the paynents and -- you know, again, at the
bottom of the email, she is asking for ny okay
to -- to rel ease these paynents in the wire
system

Q So these woul d be accounts payabl e
of NexPoi nt ?

A | nmean, it would be accounts payable
for all of these entities Iisted on this email.

Q And who was Ms. Hendri x enpl oyed by
i n Novenber and Decenber of 20207

A H ghl and Capital Managenent.

Q Ckay. So -- so part of the services
t hat NexPoi nt had contracted with was for
H ghl and to ensure that NexPoint tinely paid
Its accounts payable; is that accurate?

MR MORRIS: (bjection to the form

of the question. You have got to be

ki ddi ng ne.
Q | s that accurate?
A Yes.
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Q And did NexPoint rely on enpl oyees
of the debtor to ensure that NexPoint's
accounts payable were tinely paid?

MR MORRIS: (bjection to the form

of the question.
A Yes.

MR. RUKAVINA: Let's flip to the
next page, M. Nguyen, if you wll please
scroll to the next page.

Q So this is an enmail simlar to the
prior one, Novenber 30t h.
Do you see where it says, NPA HCMFA,
USD $325, 000 one-day | oan?

Do you see that, sir?

A | do.

Q Do you have any nenory of what that
was ?

A | don't recall what that -- what

t hat paynent was for.

Q Did it sonetines occur that one
advi sor woul d, on very short-terns, nake | oans
t o anot her advi sor?

A Yes. This -- this -- this occurred

from-- from-- fromtine totine. |t actually
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| ooking at -- I'"'m-- |I'"m|ooking at the date of
this email. It is Novenber 30th. It is the

| ast day of the nonth.

HCMFA has obligations it needs to
pay to its broker-dealer, which is HCFD. And
it likely was short funds to nmake those
obligations under that -- under its agreenent,
and so it provided a one-day | oan because on
t he next business day on 12/1 -- or the next
busi ness day in Decenber, it would receive
managenent fees fromthe underlying funds that
It managed and it would be able to pay back
that | oan to NexPoi nt Advisors.

Q So -- so here Ms. Hendrix was
seeki ng your approval to transfer $325,000 from

NexPoint to HCMFA for a one-day loan; is that

correct?
A That is correct.
Q Let's flip to the next page, sir.
MR. RUKAVI NA: And, M. Nguyen, if
you W Il please scroll down.
Q Now we have as an entry for

$325, 000, 11/30 | oan paynent.

Do you see that, sir?
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A Yes.

Q And that is probably the | oan that
was approved on the prior page?

A Yes, nost |ikely.

Q Sois it also true, sir, that in
addition to accounts payabl e debt or enpl oyees
woul d be assisting NexPoint with respect to
payi ng back its debt?

MR MORRIS.: Qbjection to the form
of the question.

A | mean, yes, for loans of this
nature, yes.

Q Wl |, what about |ong term | oans?
WAs it reasonable for NexPoint to expect debtor
enpl oyees to ensure that NexPoint tinely paid
Its obligations under |ong-term notes?

MR MORRIS.: Qbjection to the form
of the question.
M5. DANDENEAU. (bjection to form

A | nmean, that is one of the things

that the Hi ghland personnel did provide to the

advisors. Yes, we would -- we would -- over
the years, yes, we -- we -- we -- we did do
that generally. Again, | don't renenber

Page 333

TSG Reporting - Wrl dwi de 877-702-9580




Case 21-03006-sgj Doc 86-4 Filed 10/29/21 Entered 10/29/21 27:32:88 Page 383 of 393

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

Page 334

WATERHOUSE - 10-19-21
specifically but, yes, generally we -- you
know, we did do that.

Q So do you recall -- and we can pul
it up, if need be -- that under the NexPoi nt
note that M. Morris asked you about earlier,
the one for nore than $30 mllion, that
NexPoi nt was obligated to nmake an annual
paynent of principal and interest?

MR MORRIS.: Qbjection to the form
of the question.

A Yes, it was -- yes, it -- it was an
anortizing note. It was -- you know, from what
we reviewed earlier, it was payable by
Decenber 31st of each year. So -- but are --
are you asking ne --

Q " mjust asking you, sir, if you
recall the note.

A Yes, the $30 million note, yes, we
reviewed it earlier, yes.

Q And do you recall M. Mrris had you
go through the fact that NexPoint had nade
paynents in years prior to 2020 on that note?

A | do.

Q And do you believe that enpl oyees of
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t he debtor woul d have played any role in
NexPoi nt havi ng nmade those prior paynents?
MR MORRIS: (bjection to the form
of the question.

A Yes.

Q And what role in years prior to 2020
woul d enpl oyees of the debtor have had with
respect to NexPoint making that annual paynent?

A W -- we -- we would have -- | keep
saying "we." The team woul d have cal cul ated
any anounts due under that | oan and ot her
| oans, as -- as standard course.

W woul d -- since we provided
treasury services to the advisors, we woul d
informthe -- the -- the -- we inforned
M. Dondero of any cash obligations that are
forthcom ng, whether we do cash projections.

I f, you know, any of these paynents
woul d have -- or, you know, the sumtotal of
all of these paynents, including any note
paynents, if there were any cash shortfalls, we
woul d have informed M. Dondero of any cash
shortfalls. W could adequately plan, you

know, in instances |ike that.
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O, sorry, we -- | say "we" -- |
keep saying "we" -- | keep wearing ny -- again,
nmy -- ny treasurer hat.

But, yes, it isto -- it is to
i nform M. Dondero of the obligations of the
advisors in terns of cash and obligations that
are -- are upcomng and that -- and that are --
are schedul ed to be paid.

Q And woul d those obligations that are
upcom ng and scheduled to be paid prior to 2020
have i ncurred the annual paynent on that
NexPoi nt $30 million note?

M5. DANDENEAU. (bjection to form
M5. DEI TSCH PEREZ: Davor, | think
you m sspoke. You m ght want to just

repeat the question.

Q Ckay. Let ne repeat the question,
Sir
Prior to 2020, those services that
you just described, would that -- on behal f of

t he debtor, would that have i ncluded NexPoint's
paynments on the $30 million note?
A. Yes.

Q So soneone at the debtor in treasury
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or accounting woul d have sent sone schedul e or

a rem nder that a paynent woul d be com ng due

In the future. |s that generally the practice?

A Yes, we would -- you know, again, |
didn't -- | didn't mcronmanage the teans, but
we had a -- a corporate accounti ng cal endar

that we use as kind of a tickler file to keep
track of paynents.
| actually, you know, don't know how
actively they're using that in -- in prior to
2020, but it was actively used at sone point.
We did | ook at NexPoi nt cash
periodically and cash for the other advisors as
wel | and paynents. You know, we -- paynents
| i ke this woul d have appeared in our cash
projections, in the advisor's cash projections.
And, again, as like | said earlier,
t hey woul d have appeared there, so there woul d
be time to plan for making any of these
paynents.
Q And based on your experience, would
It have been reasonable for NexPoint to rely on
the debtors' enployees to i nform NexPoint of an

upcom ng paynent due on the $30 mllion
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prom ssory note?
MR MORRIS: (bjection to form of
t he questi on.
V5. DANDENEAU:. (bjection to form
A Yes. Yes, they did. | nean, but |
mean, but | don't think these -- these notes
were any secret to anybody.
Q | understand, and |'m not suggesting
ot herw se.
MR. RUKAVI NA: Pl ease pull up Al pha
2, M. Nguyen.
(Exhi bit A2 marked.)
Q Now, this docunent is simlar to the
ones we've seen before as of Decenber 31, 2020,
and | don't see under NTA anything there for
payi ng the prom ssory note to H ghl and.
Do you see anything like that?
A | do not.
MR. RUKAVI NA:  You can pull that --
t hat exhi bit down, M. Nguyen.
Q You are aware, of course, by now
that, in fact, NexPoint failed to nmake the
paynent due Decenber 31, 2020, are you not?

A | am aware, and yes, | do understand
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Q Were you aware that Hi ghl and
accelerated that $30 mllion prom ssory note?

A | am awar e.

Q Were you aware of that accel eration

at the tine that it occurred?

A | don't renenber specifically.
Q Do you recall whether anyone asked
you -- prior to the acceleration, anyone asked

you at Hi ghl and, what Hi ghland should do with
respect to the m ssed paynent?
A Did anyone ask ne what Hi ghl and
shoul d do about the m ssed paynent?
Q Yes, before accel eration.
MR MORRIS. Qbjection to the form
of the question.
A | mean, what -- what | recall is
there was the -- sorry, are you asking ne --
M5. DANDENEAU. Wiy don't you j ust
repeat the question, M. Rukavina.
Q Let ne try again, M. Witerhouse,
let nme try again.
| am saying you' re the CFO of

soneone, in this case, Hi ghland, and the
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borrower failed to make the required paynent.
Are you with ne so far?

A | am

Q Did anyone then ask you, what should
we do with respect to our rights against the
borrower that m ssed the paynent?

A Not that | recall.

Q Did you play a role in the decision
to accelerate that $30 mllion prom ssory note?

A | did not.

Q Do you recall whether M. Seery ever
asked you before the acceleration as to whether
he shoul d accel erate the note?

A | don't recall.

Q And you don't recall when you
| earned of the acceleration itself?

MR MORRIS.: Qbjection to the form
of that question.

A It was -- it was sonetine in
early -- in early 2021. | don't renenber
speci fically.

Q But do you recall whether it was
after the acceleration had already been

transmtted?
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M5. DANDENEAU:. (Objection to the
form of the question.

A | don't recall.

Q Do you recall in early to md
January of 2021, after the default, discussing
the default with M. Dondero?

A | do recall discussing with
M. Dondero after Decenber 31, 20207

Q Yes, the fact of the default.

A | don't recall.

MR. RUKAVI NA:  Let's pull up ny
Exhi bit 6, Al pha 6.
(Exhi bit A6 marked.)
MR, RUKAVI NA:  And, M. Nguyen, if
you w ||l please scroll down.

Q This email chain begins with you
witing to Ms. Hendrix on January the 12th:
NexPoi nt note to HCMP.

Do you see that, sir?

A | do.

Q Were you di scussing this sane
$30 mlIlion note we're tal king about right now
with Ms. Hendrix?

A Yes.
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Q Okay. Do you recall what pronpted
you to send that email to her?

A Yes, | had -- | had a conversation
with Jim

Q Okay. And what -- what did you
di scuss with Jimthat led to this email chain?

A He -- he called nme and he said he
wanted to nmake paynent on the NexPoint note,
and | didn't -- | didn't know the -- the anount
of fhand, so | reached out to Kristin and got
the details and relayed that to him

Q And you see you sent that email to
her at 11:15 a.m Does that hel p you renenber
when you had this discussion wwth M. Dondero?

In other words, was it that norning or the day

before, or can you -- can you --
A No, it was -- it was that norning.
Q And do you recall how you had that

conversation with hinf
MR MORRIS: (bjection to the form
of the question.
Q By tel ephone, by email, in-person?
A Yeah, he -- he called ne. | was at

hone. W were working from hone here in
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Decenber of 2020. He called nme from hone. He
said he was in court. He wanted to -- he asked
about, you know, making paynent on the note and
t he amount, and so | didn't have those nunbers

in front of ne, so | said | would get back to

him | wanted all the details, so here is
this -- so | reached out to Kristin.
Q And then she gave you that

$1, 406, 000 figure?
MR. RUKAVI NA: M. Nguyen, if you

wi Il scroll up, please.
A. Yes. Yeah, she -- the $1, 406, 112.
Q And do you recall whether you

conveyed that anmount to M. Dondero?

A Yes. | -- | called himback and
gave him-- gave himthis anount.

Q Are you aware of whet her NexPoi nt,
in fact, then nmade that 1 mllion 406 and
change paynent ?

A Yes, they did.

Q Did you discuss wwth M. Dondero at
that tinme, either the first conference or the
second conference that day -- strike that.

When you conveyed the nunber to
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WATERHOUSE -
M. Dondero, was -- was it
12t h?
A Sorry, when |

$1.4 mllion nunber?
Q Yes.
A Yes, yes,
Q So you had --
A It was that poi
Q Vel |,

recoll ection, you had a co

M. Dondero by the tel epho

it was that --

10-19-21

al so on January

conveyed the

it was --

nt.

to the best of your

nference wth

ne in the norning,

and then another conference with him by

t el ephone after 11:40 a.m

A Yeah, | can't
was either that norning or
you know, early afternoon,
remenber calling hi mback,
i nformation to him and he

you know, make --

t hat norni ng?

remenber -- yeah, it

it could have been,
but again, |
relaying this

sai d,

okay, pay --

make this paynment.

Q And during either of those two

calls, did you tel

ef fect that nmaking those -

M. Dondero anything to the

- I"msorry, making

t hat paynent woul d not de-accel erate the

prom ssory note?
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2 A No.

3 Q Did you tell himanything to the

4 effect that nmaking that paynent woul d not cure
5 the default?

6 A No.

7 Q Did you discuss that in any way with
8 hinf

9 A No, | did not.

10 Q Did he say why he wanted to have

11 that $1.4 million paynment nmade?

12 MR MORRIS. OQbjection to the form
13 of the question.

14 A He -- he -- he didn't go into

15 speci fics.

16 Q Did he say anything to you to the
17 effect that if NexPoint nakes that paynent,

18 then the note wll be de-accel erated?

19 MR MORRIS: (bjection to the form
20 of the question.
21 A | don't recall.
22 MR. RUKAVI NA: You can put this one
23 down, M. Nguyen.
24 Q And, again, when you say you don't
25 recall, you nean you don't renenber right now
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ei ther way; correct?

A Yeah, | don't renenber. | don't
remenber us discussing that.

Q Now -- and we're al nost done, |
promse. |'mjust going to -- | don't know how
to ask this question, so I'mjust going to try
to do ny best.

Prior to the default on Decenber 31,
2020, did M. Seery ever tell you any words to
the effect that you or sonmeone at Hi ghl and

shoul d ensure that NexPoi nt doesn't make its

paynent ?

A No.

Q Did you have any hint or any belief
t hat anyone at NexPoint -- |I'msorry, strike
t hat .

Did you have any reason to believe
t hat anyone with Hi ghland was actively trying
to get NexPoint to make that default by not
payi ng on Decenber 317
MR MORRIS.: Qbjection to the form
of the question.
A Are you asking, did any H ghl and

enpl oyees actively work to make -- to
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sonehow - -
Q Yes. Let ne take a step back. Let
nme take a step back.
So you are aware now that as a
result of that default, what was still sone
25-year note was accel erated and becane

I mmedi ately due. You are aware of that now,

right?
A Yes.
Q And can you see how soneone at

H ghl and m ght actually have been pleased with
t hat devel opnent ?
MR MORRIS: Objection to the form
Q Not that they were --- not that they
were pleased, but you can see how soneone at
H ghl and m ght have been pleased with that
devel opnent ?
MR MORRIS: (bjection to the form
of the question.
M5. DANDENEAU. (bject to form
A | don't know how they woul d have
reacted to that.
Q Ckay. But you're not -- you' re not

aware of any instructions or any actions being
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given or taken at Hi ghland by M. Seery, the
| ndependent board, DSI, that -- that would have
basically |l ed H ghland to ensure that NexPoi nt
woul d fail to nmake that paynent?

A " m not awar e.

Q In other words, there wasn't a trick
or a settlenent; right?

M5. DEI TSCH PEREZ: (bjection to

form
V5. DANDENEAU:. (bject to form
MR MORRIS. OQbject to form

A ' m not aware.

Look, I'mnot aware. |'mnot in
every conversation. | nean, and I'mjust --
again, |I'msitting at hone. It is the end of
the year. Again, |'mnot aware.

Q That is a perfectly legitinmate
answer. | don't know why -- why you think
ot herw se.

Ckay. Just give nme one second to
conpose ny thoughts.
M5. DEI TSCH PEREZ: Wile you're
t aki ng your one second, why don't we take

three mnutes. | wll be right back.
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VI DEOGRAPHER: Do we want to go off
t he record?

MR, RUKAVI NA:  Yes.

VI DEOGRAPHER: All right. W're
going off the record at 6:27 p.m
(Recess taken 6:27 p.m to 6:30 p.m)

VI DEOGRAPHER: W are back on the
record at 6:30 p. m

MR. HORN: Is Deb back?

M5. DANDENEAU:. Are you aski ng about
me? |'m here.

MR. HORN:. Ch, okay. | don't see
you, sorry.
Q Actual ly, yeah, M. Witerhouse, so
you had --

M5. DANDENEAU. Are you asking about

Deb Dandeneau or Deborah? | nean, there
are a lot -- as we tal ked about, a | ot of
Debs. |'m here.

V5. DEI TSCH PEREZ: |' m here.

MR. HORN:. Yes, | was asking about
DDP.

V5. DEI TSCH PEREZ: Onh, DDP is here.

MR. HORN: Okay. Here we go. I'm
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goi ng back on nute.

M5. DANDENEAU:. Cet the right

nomencl at ur e.

Q M. WAt erhouse, on January 12t h,
2021, when you had those talks wth M. Dondero
about the $1.4 mllion paynent, did you have a
comuni cation or a conversation with M. Seery
about that paynent after January 12th, 20217

A | don't recall.

Q Vell, in response to M. Dondero
reaching out to you, do you recall on that day,
January 12th, talking to M. Seery or anyone at
Hi ghl and other than the email chain we just saw
about M. Dondero's call with you?

A Did | talk to -- | spoke wth
Kristin -- | don't knowif | spoke to her. |
| i kel y spoke to Kristin Hendrix because we had
to get the wire on NexPoint's behalf to nake
t he paynent to Hi ghl and.

Q So it is true, then, that -- that
enpl oyees of the debtor did actually cause that
paynent to be nmade when it was nade after
January 12t h?

A. Yes, | nmean, we -- we -- as |
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testified earlier, we provided that accounting
finance treasury function as -- under the
shared services agreenent. And so once |
got the -- | talked to Jim got the approval to
make this paynent, we have to then nmaeke the
paynent, or the team does, and so the paynent
was nmade.

Q kay. But -- okay. And -- and
sitting here right now, after Jimcalled you,
you don't renenber talking to anyone ot her than
the -- the couple of people you nentioned,
tal king to anyone about sonething to the effect
that, hey, Jimwants to nmake this paynent now?

MR MORRIS: (bjection to the form

of the question.

A | don't -- | don't recall.
Q And does that include |egal counsel?
Wthout going into any detail, on

January 12th or before that paynent was nade,
did you consult with I egal counsel about

anything having to do with the $1.4 nillion

paynent ?
A | don't recall.
Q Ckay. Thank you, sir, for your
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MR. RUKAVI NA: Pass the witness.

MR MORRIS: | just have a few
gquestions, if | may.

MS. DEI TSCH PEREZ: Don't you go at
t he end?

MR MORRIS: Oh, | apologize. He is
your witness. |'msurprised you want to
ask him questions, but go right ahead.

M5. DElI TSCH PEREZ: Just have a
coupl e of things.

MR. RUKAVINA: And | will just
object to that, that he's our wtness.
That's not --

MR MORRIS. [|I'mnot talking to you.
l'"'mnot talking to you.

M5. DANDENEAU. Also, M. Morris, it
is -- it is --

M5. DElI TSCH PEREZ: He is not ny
W tness. He's been subpoenaed by you.
Ckay?

That is no offense, M. Waterhouse,
["'m-- I'"mnot -- okay. Anyway.

EXAM NATI ON
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BY MS. DElI TSCH PEREZ:

Q Good evening. |'mvery sorry to be
going last and I know you have had a | ong and
taxi ng day, so | thank you for indul ging ne.

The ki nds of services that you
describe that the -- that Hi ghland provided for
NexPoi nt, did H ghland al so provide simlar
services to that to HCRE and HCVS?

A Yes.

MR MORRIS: (bjection to the form

of the question.

Q What ki nd of services did Hi ghland
provi de to HCRE and HCVS?

MR MORRIS: (bjection to the form

of the question.

M5. DElI TSCH PEREZ: \What is your

obj ecti on, John?

MR MORRIS: It is vague and

anbi guous. Unli ke the advisors and

NexPoi nt, they actually had shared services

agr eenent s.
MS. DEI TSCH PEREZ: | got -- |
under stand your objection. That is fine.

Q Let's take themone at a tine.
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What ki nds of services did Hi ghland
provi de to HCRE?
MR MORRIS: (bjection to the form
of the question.

A HCMS, Hi ghl and enpl oyees provi ded
accounting services, treasury management
services, potentially |egal services. |
don't -- but I wouldn't have been directly
involved in that. But as far as the teans that
| manage, it was accounting, treasury, things
of that nature.

Q Ckay. And that was for HCM LLP --

A And -- and, sorry, it wuld also be
any asset valuation if needed as well.

Q kay. We went back and forth on
each other and | apol ogize, so just to clarify.

You were tal king about the services
t hat Hi ghl and Capital Managenent provided to
HCMS; is that right?

A HCMS. So, again, yes. And
accounting, treasury, valuation, and al so tax
services too.

Q kay.

A Tax services. Look, |'m expandi ng
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this, their HR services as well.

Q Ckay. And did that include bill
payi ng?

MR MORRIS: (bjection to the form
of the question.

Q Did the services that HCM provi ded
to HCVS i nclude bill paying?

MR MORRIS: (bjection to the form
of the question.

A Yes.

Q And did the services that HCM.P
provi ded to HCMS i ncl ude schedul i ng upcom ng
bills?

MR MORRIS: (bjection to the form
of the question.

A Yes.

Q And did HCMLP regularly pay -- cause
to be paid the paynents on | oans HCVS had from
HCMLP?

MR MORRIS: (bjection to the form
of the question.

A Yes.

Q Typically -- if there is a

typically, how far in advance of due dates did
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HCMLP cause HCMS to pay its bills?
MR MORRIS: (bjection to the form
of the question.

A | nmean, it -- it -- it depend -- it
depended on the nature of the paynent and the
vendor, but, you know, if there were -- if
there were | arger schedul ed paynents, you know,
| would Iike to give at |east 30 days noti ce.

And that is -- that is kind of ny
rule of thunb so no one is surprised.

Q Ckay. And was it generally HCMLP s
practice to tinely pay HCMS' bills?

MR MORRIS. Qbjection to the form
of the question.

A It -- it -- it -- that depended on
the nature of the paynent.

Q Ckay. And can you explain what you

nmean by that?

A Yeah, | nean if -- if it was -- |
nmean -- if there was sone professional fees
that weren't -- you know, they were due but

they weren't urgent, those fees nay not be paid
as tinely as others that have a due date or --

or things like that.
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Q kay. Are |loan paynents the kinds
of thing that HCMLP woul d pay on tinme because
of potential consequences of not paying on
time?
MR MORRIS: (bjection to the form

of the question.

A Yes. As | testified earlier, we
woul d want to give, you know, notice on -- on
-- on | arger paynents and -- and things of that

nature so we didn't mss due dates.

Q kay. And over the course of tine,
did HCMLP generally pay HCMS' | oan paynents in
a tinely fashion?

MR MORRIS: (bjection to the form
of the question.

A | can't renmenber specifically, but
general ly, yes.

Q kay. Now, did HCMLP provide
simlar services to HCRE that you have
described it provided to HCOMS?

MR MORRIS.: Qbjection to the form
of the question.

A Yes, but | don't think it -- it
provided -- | don't think it provided HR
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servi ces.
Q Can you descri be the accounting and

treasury services that HCMLP provi ded for HCRE?

A Yeah, it -- it would provide
bookkeepi ng services on a -- on a periodic
basis. It would nmake paynents, you know, as
needed.

Q kay. So did it provide --

A And -- and | believe it -- it -- it
provi ded tax services as well.

Q kay. And so did it provide the
sane kind of bill -- did HCMLP provi de the sane
kind of bill-paying services for HCRE that it
provi ded for HCVMS and NexPoi nt ?

MR MORRIS. Qbjection to the form
of the question.

A Yes.

Q And over the course of tine, did
HCMLP generally cause to be nmade the | oan
paynents that HCRE owed to HCM.P?

MR MORRIS.: Qbjection to the form
of the question.

A Yes.

Q Did HCMLP make | oan paynent -- the
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| oan paynent that was due fromHCVS to HCMLP in
Decenber of 20207
MR MORRIS: (bjection to the form
of the question.

A | don't believe that paynent --
paynment was nade.

Q Ckay. And when HCMLP caused HCMS in
the past to make | oan paynents, whose noney did
It use to nake those paynents?

MR MORRIS: (bjection to the form
of the question.

A It was the -- the noney in HCMS s
operating account would be nmade to that --

t hose noneys woul d be used to nmake paynent to
H ghl and Capital Managenent.

Q kay. And Highland -- is it correct
that Hi ghland Capital Mnagenent personnel had
the access to HCMS' s accounts to be able to
cause such paynents to be nade?

A Yes, Hi ghland personnel had access
to those accounts.

Q kay. And so now for HCRE, whose
noney was used when HCMLP caused HCRE

paynents -- | oan paynents to Highland to be
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made?
MR MORRIS: (bjection to the form
of the question.

A It was -- it was cash in HCRE s bank
account that would be used to nmake paynents to
H ghl and Capital Managenent.

Q Ckay. And so did H ghland Capital
Managenent have access to HCRE s funds in order
to be able to make such paynents?

MR MORRIS: (bjection to the form
of the question.

A Personnel at Hi ghl and Capit al
Managenent had access to HCRE' s bank account to

ef fectuate the paynents.

Q kay. And was the paynent due from
HCRE to HCMLP due in Decenber of 2020 nade?

A It --

Q I n Decenber of 2020.

A It was not.

Q Ckay. And was there noney in HCRE' s

account that woul d have enabl ed the paynent to
be nmade had HCM personnel attenpted to nake the
paynment ?

MR MORRIS: (bjection to the form
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of the question.
A | -- 1 don't recall.
Q Do you have any reason to believe
that either HCRE or HCMS sinply didn't have the
funds on hand to nmake the Decenber 2020

paynment s?
A | don't know.
Q | guess |I'm asking, do you have any

reason to believe that they didn't have the
funds?

A We managed cash for so many
different entities and funds, and | don't
recall, you know, where the cash position was
for HCRE and HCVS at 12/ 31/ 2020.

Q Ckay.

A | just don't recall, and I don't --
and | don't renenber what the | oan paynent

obligations were fromHCRE to H ghl and, and

fromHCMS to Hghland. | don't recall. |
don't recall, | nean...

Q Let nme cone at it a different way.
Were the -- were the paynents that woul d

ot herw se have been due i n Decenber of 2020

made i n January of 2021 for HCMS and HCRE?
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A | believe the HCRE paynent was nade
i n January of 2021. | don't recall any
paynents being made from HCVS to Hi ghl and.

Q If it -- howis it the HCRE paynent
cane to be made? Wiy did you nmake it -- why
did HCM make the paynent in January of 20217

A Jim-- Jimcalled ne and instructed
ne to -- to nake the paynent on behalf of HCRE,
Ji m Dondero -- Ji m Dondero.

Q Did he seem upset that -- that the
paynent had not been nade?

A Yeah. On the note that was, you
know, that was the termnote, yes, he -- he was
di spl eased that the -- that the paynent had not

been nade by year-end.

Q Ckay. And did you nake the -- cause
the paynent to be made as -- as requested?

A Yes.

Q And did anyone el se from HCM

participate wwth you in causing the paynent to

be made to -- on the HCRE | oan?

A Yes. It would have been Kristin
Hendrix. | -- again, | don't -- as | testified
earlier, I'"'mnot an officer of HCRE. | don't
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believe I'man authorized signer. So |
can't -- other personnel have to nake paynent
fromHCRE to -- to -- to -- to Hi ghl and.

Q kay. And in the conversation
that -- that you had with M. Dondero when he
requested the paynent to be made, did you say
to himwords to the effect, Jim this loan is
going to stay in default, what are you naki ng
the paynent for, anything |like that?

A No.

Q In fact, did you have the inpression
fromhimthat he thought that the | oan would
be -- the default would be cured by nmaking the
paynent ?

MR MORRIS. Qbjection to the form
of the question.

A Did | get the inpression fromJim
Dondero that the |oan would be cured if the
paynment from HCRE - -

Q Yeah, if that is what he thought.

MR MORRIS.: Qbjection to the form
of the question.

A | didn't get any inpression fromhim

on that at the tine.
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Q Do you know whet her there was an
HCMS term |l oan that had a paynent due in
Decenber of 20207

A | don't recall.

Q Ckay. And so the reason you don't
recall whether or not there was a paynent in
January of 2021 is because you just don't

renenber whet her there was such a | oan at al

Page 364

?

MR MORRIS.: Qbjection to the form

of the question.

A | don't renenber. There is -- there

IS so many notes, and | nean, demands, and |

don't -- | don't renenber. |It's alot to keep

track in your head.

Q | understand, and -- and | hear your

frustrati on when you have expl ai ned that the

debt or has your docunents and you don't, and

SO

| fully appreciate it, and this is no knock on

you. It's a knock on sonebody else on this

call.

MR MORRI S: | nove to strike. That

was pretty obnoxious, but go ahead.
Q Ckay. But so, M. Waterhouse, if

I f a paynent on the HCMS | oan was nade in
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January of 2021, do you think it was part of
t he sane conversation where Ji m Dondero said,
hey, why didn't that get paid, please nmake
that -- get that paynent done?
MR MORRIS: | object to the form of

t he questi on.

A Yes. Likely it would have been -- |
nmean, again, | don't recall a paynent being
made, but, you know, again, | don't renmenber
ever yt hi ng.

Q Ckay. Did-- at the tine you were

communi cating wth Kristin Hendrix about the
paynent bei ng nade, whi chever paynents were
made in January, did she say anything to you
about the paynents not curing the | oan
defaul ts?

A No.

Q kay. Al right. So I'mgoing to
take you back to very early in the deposition
when M. Mrris was asking you about the --
the -- the -- the agreenent wth respect to
the -- the forgiveness elenent of the | oans, so
that is just to orient you.

Do you renenber that there was a
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time that you and M. Dondero were
communi cati ng about potential neans of
resol ving the Hi ghl and bankruptcy by what was
colloquially referred to as a pot plan?

A Yes.

Q Ckay. And can you tell ne generally
when t hat was?

A Like md -- md 2020, sonetinme in
2020, m d 2020.

Q kay. And did the process of trying
to figure out what the nunbers shoul d be
I nvol ve | ooki ng at what one should pay for the
Hi ghl and assets?

MR MORRIS: (bjection to the form
of the question.

A Yes.

Q Ckay. And did there cone a tine
when you were proposing sone potential nunbers
and M. Dondero said sonething to you I|ike,
wel |, why are you including paynent for the
related party notes, those, you know, were
likely to be forgiven as part of ny deferred
executive conpensation?

MR MORRIS: (bjection to the form
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of the question.

A Yes, we did have that conversation.

Q Ckay. Was that conversation in
connection with trying to figure out the right
nunbers for a pot plan?

A Yeah. | nean, it was -- it was -- |
mean, Jim-- Jimwould ask for, you know,
nost -- nost recent asset val ues, you know, for
Hi ghl and, and -- and nyself and the team
provided those to him so it was in that
cont ext .

Q Ckay. And does that refresh your
recoll ection that these communi cations were in
2020 rat her than 20217

MR MORRIS. Qbjection to the form
of the question.

A The -- the -- the executive
conpensati on discussions were definitely in
2020.

Q Ckay. Now, did you ever nake
proposal s that took into account Jinms coment
that the notes were likely to end up forgiven
as part of his conpensation?

MR MORRIS: (bjection to the form
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of the question.
A Yes, we -- the team and nysel f put
t oget her, you know, asset summaries of Hi ghland
at various tines for all the assets of
H ghl and, and not including the notes.
Q Ckay. And were those presentations

communi cated to

- to M. Seery?

A No. Well, look, | didn't tell -- 1
didn't tell M. Seery. | don't know what
M. Dondero did with the information.

Q Ckay.

A | did not have conversations with
M. Seery.

Q kay. Do you know who saw t he

presentations that you put together that didn't

I ncl ude the value of the related party notes?

A We're tal king presentations -- these
are -- these are Excel spreadsheets?

Q Uh- huh.

A | don't know who -- these were given
to -- to JimDondero. | don't know what was

done with them after that.
Q Ckay. You also nentioned earlier

that sonetine during your tenure at Hi ghland
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you knew of the practice of giving forgivable
| oans to executi ves.
MR MORRIS: (bjection to the form
of the question.

Q Can you -- can you tell ne what you
recall about that practice?

MR MORRIS: (bjection to the form
of the question.

A Yes, so there were -- there were --
during ny tenure at Hi ghland, there were | oans
or -- given to enployees that were | ater
forgiven at a future date and tine.

Q Ckay. And when the | oans were
given, did the notes, to your recollection, say
anyt hing about the potential forgiveness ternf

MR MORRIS: (bjection to the form
of the question.

A When you say "did the notes,” did

the prom ssory notes detail the forgiveness?

Q Yes.
A Not that | recall.
Q And until such tine as whatever was

to trigger the forgiveness occurred, were the

notes bona fide notes as far as you were
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concer ned?
MR MORRIS: (bjection to the form

of the question.

A Yes, simlar to -- yes.

Q kay. You were going to say simlar
to what?

A. M. Mrris earlier today showed

notes of the financial statenents about vari ous

affiliate | oans. | -- | -- 1 do recall these
notes because | -- at that tinme personally
wor ked on the -- the financial statenents of

Hi ghl and. That was, you know, in ny role as a
cor porate account ant.

And there were -- those | oans
were -- to the partners were detailed in the
notes to the financial statenents, simlar to
what we went through earlier today in the prior
testi nony about what we saw with Hi ghl and
and -- and -- and the -- and HCMFA.

Q Is it fair to say that on H ghland's
bal ance sheet there were any nunber of assets
that the val ue of which could be affected by
subsequent events?

MR MORRIS: (bjection to the form
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of the question.

A Yes. | nean, yes, that -- there
are. And that is -- yes.

Q kay. And is it typical accounting
practice that until there is some certainty
about those potential future events, that asset
value listed on -- on the books doesn't take
I nto account those potential future events?

MR MORRIS.: Qbjection to the form
of the question.

A Yeah, if those -- yes. If -- if
those future events, you know, at the tinme of
| ssuance are not known or knowable, |ike |
di scussed earlier wth, like, market practice,
asset dislocation, or, you know, | nean, things
|ike that, you -- | nean, it -- it could affect

its fair val ue --

Q kay.
A -- in the future.
Q And am | correct you wouldn't feel

conpelled to footnote in every possi bl e change
in -- in an asset when those possibilities are
still renote?

MR MORRIS: (bjection to the form
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of the question.
A The accounting standard i s you have
to estimate to the best -- you know, to -- to
the best of your ability, the fair value of an

asset as of the bal ance sheet date under --

under GAAP.
Q Did -- strike that.
kay. Gve ne a mnute. |I'm
close -- I'"'mclose to done. Let ne just go off

and | ook at ny notes for a second. So take two
m nut es.
VI DEOGRAPHER: We're going off the
record at 7:02 p. m
(Recess taken 7:02 p.m to 7:03 p.m)
VI DEOGRAPHER: We are back on the
record at 7:03 p. m
Q M. Waterhouse, is it generally your
under st andi ng that people you work with now
have been asking the debtor for full and
unfetterred access to their own fornmer files?
MR MORRIS.: Qbjection to the form
of the question.
A Yes, | am-- | amgenerally aware.

Q Ckay. And do you think you could
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have been better prepared for this deposition
I f the debtor had conplied with those requests?
MR MORRIS: (bjection to the form
of the question.
A | -- 1 -- 1 nost certainly -- yes.
| nmean, again, these are nultiple years,
mul tiple years ago, lots and | ots of
transacti ons.
You know, we asked about NAV errors

and, you know, things |ike that and these

are -- it would nake this process a lot nore --
a lot easier and if we had -- if we had access
to that.

Q kay. And has the debtor -- is the

debtor suing you right now?

A Yes.

Q And is the debtor trying to renege
on deals that it had previously nade with you?

MR MORRIS. Qbjection to the form

of the question.

A Sorry, | need to -- it is ny
understanding that the litigation trust is
suing ne. And not being a |lawer, | don't

know -- is that the debtor?
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Is that -- | don't know the
relationship. So, again, |I'mnot the |awers.

|'"ve said many tines. But ny understanding is

the litigation trust is suing ne. | could be
wrong there. | don't know.
Q Ckay. | under st and.

Sonmeone with some connection to the
Hi ghl and debtor has brought a cl ai m agai nst
you; Is that fair?
MR MORRIS: (bjection to the form
of the question.

A Yes.

Q Ckay. And is there also sone notion
practice in the bankruptcy where the debtor or
sonmeone associated with the debtor is
attenpting to undo sonething that was
previously resolved wth you?

A Yes.

Q And so in one action sonebody is
associ ated with the debtors trying to --
threatening you with trying to take noney from
you, and then in the other -- and trying to --
and in the other they are threatening not to

pay you things that had previously been agreed;
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Is that correct?
MR MORRIS: (bjection to the form
of the question.
A | want to be -- yes, | -- there
Is -- I'"mbeing sued, again, on -- on sonething

that was agreed to with M. Seery and nyself.

| don't -- | don't -- | don't own that claim
Q kay.
A To be transparent, | don't own that

claim So it is not ny personal property.
Q kay.
A And -- and being the nonlawer, |

don't know how | can get sued for sonething

that I don't owe or, like, | don't own
anything. |'mnot the lawer. But, | nean, if
that is -- if I"munderstanding the facts
correctly.

Q kay. And the lawsuit that was

filed that nanes you, that was just filed
this -- this past week; is that right?
M5. DANDENEAU:. Ms. Deitsch-Perez, |
do want to interrupt at this point because
just as | told M. Mrris, that this is a

deposition about the noticed litigation.
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| really don't want to go -- go
afield --

V5. DElI TSCH PEREZ:  Yeabh.

M5. DANDENEAU:. -- and open up a
whol e new Iine of inquiry about the | awsuit
or the -- the notion and the bankruptcy
court. We will be here all night.

M5. DEI TSCH PEREZ: And |
under st and.

Q My -- ny point is: Do you feel
like -- like there is sonme effort by these
parties related to the debtor to intimdate
you -- not that you -- |I'mnot saying you are
or you aren't.

But do you feel like there is sone
effort to intimdate you and naybe an effort to
deter you from being as prepared as you m ght
be in this deposition?

MR MORRIS. Qbjection to the form

of the question.

A | was -- | was surprised by the
| awsui t, by ne bei ng naned, because, again, |
don't own the asset and things |ike that.

Yeah, | just -- | want to nove forward wth ny
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life at Skyview.
V5. DElI TSCH PEREZ: Thank you.
THE W TNESS: Thank you.
FURTHER EXAM NATI ON
BY MR MORRI S:
Q If | may, | just have a few
questi ons.

M. Waterhouse, we saw a nunber of
docunents that M. Rukavina put up on the
screen where Ms. Hendrix would send you a
schedul e of paynents that were due on behal f of
certain Hi ghland affiliates.

Do you renenber that?

A Yes.
Q And in each instance she asked for

your approval to nake the paynents; is that

right?
A Yes, she did.
Q And was that the -- was that the

practice in the second half of 2020 whereby
Ms. Hendrix would prepare a list of paynents

t hat were due on behal f of Hi ghland associ ates
and ask for approval ?

A. Yes.
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Q And | think you said that there was
a--a--
A It was -- | think | testified to

this earlier when we tal ked about procedures

and policy, you know, again, | want to be
informed of -- of -- of -- of -- of any
paynents that are going out. | want to be nmade

aware of these paynents, and that was just a

general policy, not just for 2020.

Q kay. So it went beyond 20207

A Yes.

Q Is that right?

A Yes.

Q kay. And the corporate accounting

group woul d prepare a cal endar that would set

forth all of the paynents that were antici pated

inthe -- in the three weeks ahead: is that
right?
A | -- like | testified earlier, we

had a corporate cal endar that was set up, you
know, to -- to provide rem nders or, you know,
of anything of any nature, whether it is

paynents or -- or financial statenents or, you

know, whatever it is, you know, to neet
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deadl i nes.

| don't know how, as | testified
earlier, how much they were using that
cal endar.

Q kay. But -- but you did get notice
and a request to approve the paynents that were
com ng due on behalf of H ghland' s affiliates.
Do | have that right?

M5. DANDENEAU. (bjection to form

A | nmean, generally, yes. | nean, you
know, as we saw with these emails, generally, I
mean, did that enconpass everything, no.

Q Ckay. Do you know why the
paynent -- do you know why there was no paynent
made by NexPoint at the end of 20207

A Yes. There was -- there was -- we
tal ked about these agreenents between the
advi sors and Hi ghl and, the shared services and
t he cost reinbursenent agreenent.

And in |late 2020, there were
over paynents, |arge overpaynents that had been
made over the years on these agreenents, and it
was ny understandi ng that the advisors were --

were talking wwth -- like Jim Seery and ot hers
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to offset any obligations that the advisors
owed to Hi ghland as offset to the overpaynents
on these agreenents.

Q kay. Did you participate in any of
t hose conversati ons?

A | did not.

Q Ckay. Do you know -- do you recall
that the -- at the end of Novenber, the debtor
did notice to the advisors of their intent to

term nate the shared services agreenents?

A Like | testified earlier, there
was -- the agreenents weren't identical, from
what | recall, and there is one that had a

| onger notice period, which I think had a
60-day notice period. | don't recall which one
that was, so not all of themwere -- notice
hadn't been given as of Novenber 30th, for all
of the agreenents.

Q Upon the receipt of the -- the
termnation notices that you recall, do you
know i f the advisors decided at that point not
to make any further paynents of any kind to
Hi ghl and?

MR. RUKAVI NA:  Objection, form
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A No. The advisors -- the advisors

had st opped nmaki ng paynents prior to that

noti ce.
Q kay. And how do you know that the
advi sors stopped making -- naki ng paynents

prior to the notice?

A | had -- | had a conversation
with -- with Ji m Dondero.

Q And did M. Dondero tell you that

t he advisors would no | onger nmake paynents to

H ghl and?
M5. DElI TSCH PEREZ: (bject to the
form
A Yes, he -- he -- again, he said
they -- they -- the advisors have overpaid on

t hese agreenents, to not nmake any future
paynents, and that there needs to be offsets,
and they're working on getting offsets to these
over paynent .

Q Do you know if anybody ever
I nstructed Hi ghland' s enpl oyees to naeke the
paynent that was due by NexPoint at the end of
t he year?

A Did anyone instruct Hi ghland's
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2 enpl oyees to nake that paynent?

3 Q Correct.

4 A Anyone -- not that |'m aware.

5 Q Were any of Highland s enpl oyees

6 aut hori zed to nmake the paynents on behal f of

7 its affiliates -- w thdrawn.

8 Was any of Hi ghland's enpl oyees

9 aut hori zed to effectuate the paynent on behal f
10 of NexPoint that was due at the end of the year
11  w thout getting approval fromeither you or

12 M. Dondero?

13 A They had the -- they had the ability
14 to make the paynent, but they didn't -- you

15 know, that -- that paynent needed to be

16 approved.

17 Q Ckay. And it needed to be approved
18 by you or M. Dondero; is that right?

19 A | mean, |'mnot going to nmake the
20 uni | at eral deci sion.
21 Q Is that a decision that you
22 understood had to be nade by M. Dondero?
23 A Yes. Sitting back in Decenber of
24 2020, the -- that -- there was this off --
25 of fset negotiation that -- that was happeni ng,
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so | nean, until those negotiations were
resol ved, you know, there wasn't any
paynents -- there weren't any paynents.
Q And -- and there were no paynents
until the negotiations were resol ved because
that was the directive that you received from

M. Dondero; correct?

A | don't think he said -- | nean, |
think -- yeah, | nean -- I'mtrying to recall
the conversation. It was -- you know, there
Is -- there is these negotiations. There's --

there needs to be these offsets. They're
talking with the debtor. So, you know, unti
this is resolved, right, | nean, depending on
how, whatever that resolution was, were we to
take any action.

Q Ckay. How about wth respect to
HCMS, did HCVS have a term paynent due at the
end of the year?

A. Again, | don't -- | don't recall.

Q Ckay. You discussed briefly two

paynents that were made in January of 2021, one

on behal f of NexPoint, and one on behal f of

HCMS. Do | have that right?
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A No. The two paynents | recall were
NexPoi nt and HCRE.
Q Ckay. And those two paynents --
t hank you for the correction. And those two
paynents were nade because M. Dondero
aut hori zed those paynents to be nade; correct?
A Yes.
Q And they hadn't been nade before
t hat because M. Dondero had not authorized
themto be made?

M5. DElI TSCH PEREZ: (hject to the

form
A Yes, because of these negotiations.
Q Okay. Just a couple of nore

guesti ons.

Di d anybody, to the best of your
know edge, on behal f of HCMFA, ever tell the
SEC that HCMLP was responsi ble for the m stakes
that were nmade on the TerreStar val uation?

A Did anyone from Hi ghl and on HCVFA' s
behalf tell the SEC that H ghland -- that
H ghl and was responsible for there -- | just
want to maeke sure --

Q It was a little bit different, so
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|l et me try again.

A These are very |l ong questions, John.

["'mnot trying to be --

Q That is good. Do you know whet her
anybody -- do you know whet her anybody on
behal f of HCMS -- HCMFA ever told the SEC that
H ghl and was the responsible party for the
TerreStar valuation error?

A Not that |'m aware.

Q kay. Did anybody on behal f of
the -- on behalf of HCMFA ever tell the retail
board that H ghl and was responsi ble for the
TerreStar valuation error?

A Not that |I'm aware.

Q Do you know i f HCMFA made an

I nsurance claimwi th respect to the damages

that were incurred in relation to the TerreStar

val uation error?

A Yes.

Q And do you know why t hey nade t hat
| nsurance cl ai nf?

A Because there was an error. |
mean - -

Q Was the insured's claimmade -- was
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t he i nsurance cl ai m nade under HCMFA' s policy?

A Yes.
Q Did HCVMFA at any tinme prior to the
petition date -- w thdrawn.

You were asked a coupl e of questions
where -- where you said that M. Dondero told
you that he was ascribing zero value to the
notes as part of a pot plan because he believed
that the notes were part of executive
conpensati on.

Do | have that right?

M5. DElI TSCH PEREZ: (bject to the

form
A Yes.
Q Ckay. Have you ever heard that

before the tine that M. Dondero told you that
I n the conversation about the pot plan?
A Had | heard that prior to ny

conversation with M. Dondero?

Q Yes.
A No, | had not heard that prior.
Q kay. And that was in the context

of his fornulation of the settlenent proposal;

is that right?
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A | mean, generally, yes. You know,
we were asked to provide asset val ues, right,

and he was having settl enent discussions.

Again, | don't know who those went to
ultimately. | don't recall.
MR MORRIS: | have no further

guestions. Thank you very nuch for your
patience. | apologize for the |ate hour.

M5. DElI TSCH PEREZ: John, you stay
on about your email when --

MR. RUKAVI NA: Hold on, |I'm not
done.

M5. DElI TSCH PEREZ: Ch, okay. Davor
still has questions. Sorry. | was going
to say both John and Davor, could you stay
on afterwards just to tal k about the
requests.

FURTHER EXAM NATI ON
BY MR RUKAVI NA:

Q M . WAt erhouse, you were just now
testifying about a discussion you had wth
M. Dondero where he said sonething |ike no
nore payments.

Do you renenber that testinony?
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A Yes.

Q kay. And was that |ate Novenber or
early Decenber of 20207

A It was, | would say, first or second
week of Novenber.

Q Ckay. Do you recall whether --
whenever you had that discussion, whether
M. Dondero had already been fired by the
debt or ?

A Yes, | -- | believe he was not an
enpl oyee of the debtor anynore at that tine.

Q And when you were discussing this
with M. Dondero and he said no nore paynents,
you were discussing the two shared services
agreenents and enpl oyee rei nbursenent
agreenents we testified -- you testified about
before; is that correct?

MR MORRIS: (bjection to the form
of the question.

A That is correct.

Q And had your office or you -- and we
will talk at a future deposition about the
adm nistrative claim

But had -- by that tinme that you
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tal ked to M. Dondero, had your office or you
done any estinmate of what the all eged
over paynents were?
MR MORRIS: (bjection to the form
of the question.

A Yes, we had -- there was a -- there
was a detailed analysis that was put together
by David Klos at the tine.

Q And do you recall just generally
what the total anount for both advisors of the
over paynents was?

A It was in excess of $10 mllion.

Q Was it in excess of $14 nmillion?

MR MORRIS: (bjection to the form
of the question.

A | -- | remenber it was an
eight-figure nunber. | don't renenber
specifically.

Q Ckay. And did you convey that
nunmber to M. Dondero when you had t hat

conversati on?

A Yes.
Q What was his reaction?
A | mean, he wasn't happy.
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Q Is it fair to say he was upset?
A Yes.
Q Did M. Dondero ever expressly tell

you to not have NexPoint make the required
Decenber 31, 2020, paynent?

A Yes, | recall himsaying don't make
t he paynent because it was being negotiated, as
| discussed with M. Mrris, this offset
concept. So there were obligations due by the
advi sors to Hi ghland, they should be offset
that -- you know, those obligations should be
offset by this -- by this overpaynent.

Q And when did he tell you that?

A | would say -- | would say around --

probably Decenber -- Decenber-i sh.

Q Early Decenber, |ate Decenber?
A | don't recall with as nuch
specificity as -- as -- as -- as stopping the

shared services paynents, because we had
actually nmade one shared services paynent in
Novenber. So that is why | need to renenber
that one nore clearly. | don't renenber where
exactly in Decenber that conversation occurred.

Q Did M. Dondero expressly use the
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word "NexPoi nt" when he was sayi ng don't nake
t hese paynments?
MR MORRIS: (bjection to the form
of the question, asked and answer ed.

A Yeah, we were -- we were discussing
advi sor obligations. So it was -- you know, it
was just obligations fromthe advisors.

And -- and he specifically tal ked
about the NexPoint paynent as well.

Q kay. And it is your testinony that
he expressly told you not to nmake that NexPoi nt
Decenber 31 paynent ?

MR. MORRI'S: (Objection, asked and
answered tw ce.

A Yes, he -- he did, during that
conversati on.

Q And did you ever follow up with him
after that about whether NexPoint should or
shoul dn't nmake that paynent?

A | did not.

Q Did you ever, on or about
Decenber 31, 2020, rem nd himand say, hey,
this paynent is due, what shall | -- what

should | do?
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A | did not.
Q So sitting here today, you -- you

remenber distinctly that Dondero in Decenber of
2020 expressly told you not to have NexPoi nt
make that paynent?
MR. MORRI'S: (bjection, asked and
answered three tines.

A Yes.

Q Can you say categorically it wasn't
just sonme general discussion where he told you
not to nmake paynents?

MR. MORRI'S: (bjection, asked and
answer four tines.

MR. HORN: Four tines now. (Go for

five.

A Yes.

Q Did you tell M. Seery that?

A | don't believe | did. | don't
recal | .

Q And was this an in-person discussion

or telephone or email? Do you renenber?
A This was a phone -- a phone
conversati on.

Q Ckay. Wuld you have a record of --
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on your cell phone of when that conversation
m ght have taken pl ace?
l"msorry, strike that.

Was that by cell phone?

A | believe -- yes, because we -- |
was at hone. | nean, | don't have a | andline.
Al 1 have is ny cell phone.

Q Do you know whet her your cell phone
still has records of conversations from

Decenber 2020 on it?

A My call | og doesn't go back that
far.
Q Ckay. Thank you.
MR. RUKAVINA: | will pass the
W t ness.

M5. DElI TSCH PEREZ: Just a couple
qui ck questi ons.
FURTHER EXAM NATI ON
BY MS. DElI TSCH PEREZ:

Q Wth respect to HCRE and HCVS, am |
correct there was -- there was no direction not
to pay those | oan paynents?

MR MORRIS. Qbjection to the form

of the question.
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2 A Yes, | don't recall having

3 conversations about, you know, those -- those
4 entities.

5 Q And, in fact, what was the tone that
6 M. Dondero had when he tal ked to you about the
7 fact that HCRE and HCVMS paynents hadn't been

8 made when he found out that they hadn't been

9 pai d?

10 M5. DANDENEAU. (bjection to form
11 MR MORRIS: (bjection to form

12 Q What was the tone he took with you?
13 A Oh, it was -- it was -- it was -- it
14 was very negative. | nean, | think he cursed
15 at me and he doesn't usually curse.

16 Q Ckay. And in your mind, is that

17 consistent with the fact that he was surprised
18 that those paynents hadn't been nade?

19 MR MORRIS: (bjection to the form
20 of the question.
21 A Yes.
22 Q Ckay. Thank you.
23 MR MORRIS: | have nothing further.
24 Thank you so much, M. Waterhouse.
25 MR. HORN. | have no questi ons.
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Thank you, M. Waterhouse. W appreciate
your tinme. | amlogging off the discussion
and I wll talk to y'all tonorrow

MR MORRIS: Super.

VI DEOGRAPHER: If there are no
further questions, this ends the
deposition -- excuse ne. This ends the
deposition, and we are going off the record
at 7:30 p.m
(Deposition concluded at 7:30 p.m)

FRANK WATERHOUSE

Subscri bed and sworn to before ne

this day of 2021.
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CERTI FI CATE

I, SUSAN S. KLINCER, a certified shorthand
reporter within and for the State of Texas, do
hereby certify:

That FRANK WATERHOUSE, the w tness whose
deposition is hereinbefore set forth, was duly
sworn by nme and that such deposition is a true
record of the testinony given by such w tness.

| further certify that | amnot related to
any of the parties to this action by bl ood or
marriage; and that | amin no way interested in
the outcone of this matter.

I N WTNESS WHERECF, | have hereunto set ny
hand this 19th of QOctober, 2021.

Susan S. Klinger, RVR-CRR, CSR
Texas CSR# 6531
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