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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

AL Lpge
Signed June 7, 2021 %CM?

United States BanquuptcVJudge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
: §
In re: § Chapter 11
N
HIGHLAND CAPITAL MANAGEMENT, L.P., § Case No. 19-34054-sgjl 1
Debtor. 3
§
HIGHLAND CAPITAL MANAGEMENT, L.P., g
Plaintiff § Adversary Proceeding No.
’ §
§
Vs. § Case No. 20-03190-sgj11
JAMES D. DONDERO, 3
Defendant. g
§

MEMORANDUM OPINION AND ORDER GRANTING IN PART PLAINTIFE’S
MOTION TO HOLD JAMES DONDERO IN CIVIL CONTEMPT OF COURT FOR
ALLEGED VIOLATION OF TRO?

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service address
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

2 This Order addresses the Motion filed at DE # 48 in above-referenced Adversary Proceeding.
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You know, this is -- I hate to say it, but I feel like I've been in the role of a divorce judge
today. We have very much a corporate divorce that has been in the works . . . and I'm a judge
having to enter interim orders keeping one spouse away from the other, keeping one spouse out
of the house, keeping one spouse away from the kids. It's not pleasant at all.

Transcript from 1/8/21 Hearing at 194:1-9. [DE # 80, Exh. 36].

L. Introduction.

The above quote aptly describes the above-referenced 20-month-old corporate bankruptcy
case: it has, at times, become very much like a nasty divorce—in which one spouse (here, the
company) is very much at odds with the other spouse (here, the company’s former CEO). It is
contentious, protracted, and unpleasant.

For a while, things were a bit like a situation where one spouse has filed for divorce, but
both spouses remain living under the same roof for a while—rather than physically separating—for
the perceived best interests of the family. This co-habitation eventually became untenable.

Next, things developed similarly to a situation in which one spouse wants to keep the family
vacation home, boat, or mutual funds (i.e., the husband), but the other spouse (i.e., the one who
happens to have custody and control over them) thinks the assets need to be liquidated to pay off
the family’s expenses or debt.

Also, this corporate divorce, sadly, is similar to a situation in which one spouse criticizes
the other’s new partner who has moved into the family home and also bears animus towards the

spouse’s lawyers. He thinks they are, collectively, mismanaging everything and taking actions

towards him out of pure spite.
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It’s also similar to a situation in which one spouse is endeavoring to have members of the
other spouse’s household assist or cooperate with him in various ways, in his efforts to get what he
perceives to be his fair share in the divorce.

And, finally, it is similar to a situation in which one spouse finally decides to seek a TRO
against the other—for fear (legitimate or not) that the ex-spouse is about to burn the house down.

There is a bit of irony in all of this because the spouse (i.e., former CEO) who is the alleged
antagonist is the one who signed the divorce (i.e., bankruptcy) petition to start the proceedings.

Divorce metaphors aside, this Order relates to a request by Chapter 11 Debtor Highland
Capital Management, L.P. (the “Debtor” or “Highland”), made shortly before its Chapter 11 plan
was confirmed,? that its co-founder, former President, former Chief Executive Officer (“CEO”),
and indirect beneficial equity owner—MTr. James Dondero (“Mr. Dondero”)—be held in civil
contempt of court for allegedly violating a temporary restraining order (“TRO”) of this court.* The
TRO that Mr. Dondero is alleged to have violated arose in the above-referenced adversary
proceeding (“Adversary Proceeding”) that the Debtor filed December 7, 2020. A brief summary of

the circumstances leading up to the Adversary Proceeding and the TRO is set forth below.

3 As of the date of issuance of this Order, the Debtor’s confirmed plan has not yet gone effective.

4 In addition to being the former CEO, Mr. Dondero represents that he is a “creditor, indirect equity security holder,
and party in interest” in the Debtor’s bankruptcy. This court has stated on various occasions that this assertion is
ostensibly true, but somewhat tenuous. Mr. Dondero filed five proofs of claim in the Debtor’s bankruptcy case. Two
of those proofs of claim were withdrawn with prejudice on November 23, 2020 [DE # 1460 in main bankruptcy case].
The other three are unliquidated, contingent claims, each of which stated that Mr. Dondero would “update his claim
in the next ninety days.” Ninety days has long-since passed since those proofs of claim were filed and Mr. Dondero
has not updated those claims to this court’s knowledge. With regard to Mr. Dondero’s assertion that he is an “indirect
equity security holder,” the details have been represented to the court many times to be as follows (undisputed): Mr.
Dondero holds no direct equity interest in the Debtor. Mr. Dondero instead owns 100% of Strand Advisors, Inc.
(“Strand”), the Debtor’s general partner. Strand, however, holds only 0.25% of the total limited partnership interests
in the Debtor through its ownership of Class A limited partnership interests. The Class A limited partnership interests
are junior in priority of distribution to the Debtor’s Class B and Class C limited partnership interests. The Class A
interests are also junior to all other claims filed against the Debtor. Finally, Mr. Dondero’s recovery on his indirect
equity interest is junior to any claims against Strand itself. Consequently, before Mr. Dondero can recover on his
indirect equity interest, the Debtor’s estate must be solvent, priority distributions to Class B and Class C creditors
must be satisfied, and all claims against Strand must be paid.

Appendix 004

3

000061



Case 20-03190-sgj Doc 191 Filed 06/07/21 Entered 06/07/21 14:08:27 Page 4 of 55
OCaas8221ce\00%90ENN Dbooomaahiil7-1 Filed 08/08/21 Page 3804680 PRggtiDL2035

IL. Background: The Chapter 11 Case.

On October 16, 2019 (the “Petition Date’’), Highland filed a voluntary petition for relief
under chapter 11 of the Bankruptcy Code. Highland is a registered investment advisor that is in the
business of buying, selling, and managing assets on behalf of its managed investment vehicles. It
manages billions of dollars of assets—to be clear, the assets are spread out in numerous, separate
fund vehicles. While the Debtor has continued to operate and manage its business as a debtor-in-
possession, the role of Mr. Dondero vis-a-vis the Debtor was significantly limited early in the
bankruptcy case and ultimately terminated. The Debtor’s current CEO is an individual selected by
the creditors named James P. Seery.

Specifically, early in the case, the Official Unsecured Creditors Committee (“UCC”) and
the U.S. Trustee (“UST”) desired to have a Chapter 11 Trustee appointed—absent some major
change in corporate governance’—due to conflicts of interest and the alleged self-serving, improper
acts of Mr. Dondero and possibly other officers (for example, allegedly engaging, for years, in
fraudulent schemes to put Highland’s assets out of the reach of creditors). Under this pressure, the
Debtor negotiated a term sheet and settlement with the UCC (the “January 2020 Corporate
Governance Settlement”), which was executed by Mr. Dondero and approved by a court order on
January 9, 2020 (the “January 2020 Corporate Governance Order”).® The settlement and term sheet
contemplated a complete overhaul of the corporate governance structure of the Debtor. Mr.
Dondero resigned from his role as an officer and director of the Debtor and of its general partner.
Three new independent directors (the “Independent Board”) were appointed to govern the Debtor’s

general partner Strand Advisors, Inc.—which, in turn, managed the Debtor. All of the new

5> The UST was steadfast in wanting a Trustee.

6 See DE ## 281 & 339 in main bankruptcy case. See also Dondero Exh. 8 (DE # 106 in the Adversary Proceeding).
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Independent Board members were selected by the UCC and are very experienced within either the
industry in which the Debtor operates, restructuring, or both (Retired Bankruptcy Judge Russell
Nelms, John Dubel, and James P. Seery). As noted above, one of the Independent Board members,
James P. Seery (“Mr. Seery”), was ultimately appointed as the Debtor’s new CEO and CRO.” As
for Mr. Dondero, while not originally contemplated as part of the January 2020 Corporate
Governance Settlement, the Debtor proposed at the hearing on the January 2020 Corporate
Governance Settlement that Mr. Dondero remain on as an unpaid employee of the Debtor and also
continue to serve as and retain the title of a portfolio manager for certain separate non-Debtor
investment vehicles/entities whose funds are managed by the Debtor.® The court approved this
arrangement when the UCC ultimately did not oppose it. Mr. Dondero’s authority with the Debtor
was subject to oversight by the Independent Board.” Mr. Seery was given authority to oversee the
day-to-day management of the Debtor, including the purchase and sale of assets held by the Debtor
and its subsidiaries, as well as the purchase and sale of assets that the Debtor manages for various
separate non-Debtor investment vehicles/entities. Significant to the court and the UCC was a
provision in the order, at paragraph 9, stating that “Mr. Dondero shall not cause any Related Entity
to terminate any agreements with the Debtor.”

To be sure, this was a complex arrangement. Apparently, there were well-meaning

professionals in the case that thought that having the founder and “face” behind the Highland brand

7 “CRO” means Chief Restructuring Officer. See DE # 854 in main bankruptcy case, entered July 16, 2020.

8 Although not discussed at the time, the court has become aware that Mr. Dondero has been a paid employee of the
Non-Debtor Highland-Related Entities known as NexPoint and/or NexBank postpetition. See 1/8/21 Hearing
Transcript, Debtor Exh. 36 (DE # 80) at 107:20-23.

9 “Mr. Dondero’s responsibilities in such capacities shall in all cases be as determined by the Independent Directors .
. . [and] will be subject at all times to the supervision, direction and authority of the Independent Directors. In the
event the Independent Directors determine for any reason that the Debtor shall no longer retain Mr. Dondero as an
employee, Mr. Dondero agrees to resign immediately upon such determination.” See Debtor’s Exh. 2, at Exh. 1 thereto,
at 3 of 62 (DE # 80).
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still involved with the business might be value-enhancing for the Debtor and its creditors (even
though Mr. Dondero was perceived as not being the type of fiduciary needed to steer the ship
through bankruptcy). For sake of clarity, it should be understood that there are at least hundreds of
entities—the lawyers have sometimes said 2,000 entities—within the Highland byzantine
organizational structure (sometimes referred to as the “Highland complex”), most of which are not
subsidiaries of the Debtor, nor otherwise owned by Highland. And only Highland itself is in
bankruptcy. However, these entities are very much intertwined with Highland—in that they have
shared services agreements, sub-advisory agreements, payroll reimbursement agreements, or
perhaps, in some cases, less formal arrangements with Highland. Through these agreements
Highland (through its own employees) has historically provided resources such as fund managers,
legal and accounting services, IT support, office space, and other overhead. Many of these non-
Debtor entities appear to be under the de facto control of Mr. Dondero—as he is the president and
portfolio manager for many or most of them—although Mr. Dondero and certain of these entities
stress that these entities have board members with independent decision-making power and are not
the mere “puppets” of Mr. Dondero (for ease of reference, these numerous entities will be referred
to as the “Non-Debtor Dondero-Related Entities™). This court has never been provided a complete
organizational chart that shows ownership and affiliations of all 2,000 Non-Debtor Dondero-
Related Entities (such a chart would, no doubt, be the size of a football field), but the court has, on
occasion, been shown information about some of them and is aware that a great many of them were
formed in non-U.S. jurisdictions, such as the Cayman Islands.

Eventually, the Debtor’s new Independent Board and management concluded that it was
untenable for Mr. Dondero to continue to be employed by the Debtor in any capacity. Various

events occurred that led to the termination of his employment with the Debtor. For one thing, Mr.
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Dondero prominently opposed certain actions taken by the Debtor through its CEO and Independent
Board including: (a) objecting to a significant settlement that the Debtor had reached in court-
ordered mediation'® with creditors Acis Capital Management and Josh and Jennifer Terry (the “Acis
Settlement”)—which settlement helped pave the way toward a consensual Chapter 11 plan, and (b)
pursuing, through one of his family trusts (the Dugaboy Investment Trust), a proof of claim alleging
that the Debtor (including Mr. Seery) had mismanaged one of the Debtor’s subsidiaries, Highland
Multi Strategy Credit Fund, L.P. (“MSCF”), with respect to the sale of certain of its assets during
the bankruptcy case (in May of 2020).!'! The Debtor’s Independent Board and management
considered these two actions to create a conflict of interest—if Mr. Dondero was going to litigate
significant issues against the Debtor in court, that was his right, but he could not continue to work
for the Debtor (among other things, having access to its computers and office space) while litigating
these issues with the Debtor in court.

But the termination of his employment was not the end of the friction between the Debtor
and Mr. Dondero. In fact, a week after his termination, litigation posturing and disputes began
erupting between Mr. Dondero and certain Non-Debtor Dondero-Related Entities, on the one hand,
and the Debtor on the other (as further described below).

I1I. The Impetus for the Adversary Proceeding.

The Adversary Proceeding centers significantly around two Non-Debtor Dondero-Related
Entities known as NexPoint Advisors, L.P. (“NexPoint”) and Highland Capital Management Fund

Advisors, L.P. (“HCMFA,” and together with NexPoint, the “Advisors”)—both of which, like

10 The court appointed Retired Bankruptcy Judge Allan Gropper, S.D.N.Y., and Attorney Sylvia Mayer, Houston,
Texas (both with the American Arbitration Association), to be co-mediators over multiple disputes in the Bankruptcy
Case, including the Acis dispute. The co-mediators, among other things, attempted to mediate disputes/issues with
Mr. Dondero.

1See, e.g., Proof of Claim No. 177 and DE # 1154 in main bankruptcy case.
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Highland, are registered investment advisors. Mr. Dondero is President of NexPoint and has an

t.12

ownership interest in it."~ Mr. Dondero is President of HCMFA and has an ownership interest in it

as well."?

A. Alleged Interference with the Debtor’s Management of the Highland CLOs.

The Advisors separately manage three funds (“NexPoint/HCMFA Funds™). The Advisors
and these NexPoint/HCMFA Funds own, among other things, equity interests in certain pooled
collateralized loan obligation (“CLO”) vehicles that are managed by the Debtor (hereinafter the
“Highland CLOs”). A key fact here to remember is that the CLO vehicles are managed by the
Debtor (pursuant to contracts and neither the Advisors nor the NexPoint/HCMFA Funds are parties
to such contracts).

Generally speaking, the term/acronym “CLO” is loosely used in the investment world to
refer to a special purpose entity (“CLO SPE”), in which a manager (here, Highland) purchases a
basket of loans to be held in the CLO SPE. The loans in the basket would typically be obligations
of large well-known public companies and, collectively, provide a variable rate of interest. The
CLO manager typically has discretion to buy and sell different loans to go into the pool of assets,
with certain restrictions. There are, meanwhile, tranches of investors who invest funds into the CLO
SPE, pursuant to an indenture (with an independent, third-party indenture trustee in place) so that
the CLO SPE can purchase the loans, and those investors receive fixed interest from the CLO SPE
(with the CLO SPE earning income on the “spread” between: (a) the variable interest being earned
on the pool of loans in the CLO SPE’s portfolio and (b) the amount of fixed interest the CLO SPE

must pay out to its tranches of investors). This description, again, is a bit of a generalization. In

12.1/8/21 Hearing Transcript, Debtor’s Exh. 36 at 35:9-25 (DE # 80).

131/8/21 Hearing Transcript, Debtor’s Exh. 36 at 36:10-14 (DE # 80).
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the case of the Highland CLOs (there are approximately 16 of them), many of them are quite old
and do not have the typical diverse portfolio of loans that CLOs commonly have. Many of the
CLOs are structured as closed-end investment funds and, in fact, own equity in post-reorganization
companies (that are publicly traded and quite liquid) and some even own real estate.'* In any event,
as mentioned, the Debtor serves as portfolio manager on the numerous Highland CLOs (there more
than a dozen), pursuant to separate portfolio management agreements that Highland has with the
CLO SPEs. There are about $1 billion of assets in these CLO SPEs that Highland manages.!®> And,
to be clear, the Advisors and NexPoint/HCMFA Funds own equity (i.e., the bottom tranche) in most
if not all of these Highland CLOs.

The Debtor has alleged in this Adversary Proceeding that the Advisors, acting under the
direction of their President Mr. Dondero, have interfered multiple times with Mr. Seery’s attempts
to sell various assets in the CLO SPEs, by, among other things, exerting pressure on certain of the
Debtor’s employees to halt trades that were ordered by Mr. Seery. To be clear, the Advisors have
no contractual right to do that—they are not party to the portfolio management agreements that
Highland has with the CLO SPEs. The Advisors simply purport to speak for various investors (i.e.,
the investors in the NexPoint/HCMFA Funds) who have invested in (i.e., own the equity) in the
Highland CLOs. However, it appears that the majority of these investors are yet other Non-Debtor
Dondero-Related Entities, including but not limited to the entities known as Charitable DAF

HoldCo, Ltd. and CLO Holdco, Ltd.!¢ In any event, various examples of communications that

14 See 1/26/21 Hearing Transcript, Debtor’s Exh. 37 at 155:9-18 (DE # 80).
15 See id. at 202: 3-7.

16 See Debtor’s Exh. 2, Exh. 7 thereto (DE # 80). There may be some “mom and pop” or unrelated institutional
investors in certain of these Highland CLOs (indirectly through the NexPoint/HCMFA Funds), see 1/26/21 Hearing
Transcript, Debtor Exh. 37 (DE # 80), at 201:14-22, but none have ever come forward during the Highland bankruptcy.
Moreover, the Debtor aptly notes that there is nothing preventing unhappy investors from simply selling their
investments in the Highland CLOs if they are not happy with management decisions of the portfolio manager.
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allegedly constituted interference were described in the Adversary Proceeding.!” The court notes,
anecdotally, that Mr. Dondero was continuing, well after his October 9, 2020 termination with the
Debtor, to use an email address showing he was an employee of Highland in many of the
18

communications introduced into evidence.

B. Alleged Threats When Debtor Attempted to Collect Demand Notes from Mr. Dondero.

Additionally, the Adversary Proceeding describes that there are certain demand notes on
which Mr. Dondero, personally, and certain Non-Debtor Dondero-Related Entities owe significant
money to the Debtor. The Debtor made demand upon Mr. Dondero for payment on these demand
notes on December 3, 2020, demanding payment by December 11, 2020, so that the Debtor could
have these funds to use in its Chapter 11 plan that was set for confirmation in January 2021. Mr.
Dondero is alleged to have sent a threatening text to Mr. Seery, just a few hours after the demand
letters were sent to him.

After describing Mr. Dondero’s alleged conduct, the complaint in the Adversary Proceeding
sought injunctive relief preventing Mr. Dondero from interfering with the Debtor’s operations,
management of assets, and pursuit of a plan of reorganization, to the detriment of the Debtor, its
estate, and its creditors, relying on 11 U.S.C. § 105 and Fed. R. Bankr. Pro. 7065. The Debtor has
argued that Mr. Dondero’s actions have jeopardized the Debtor’s ability to effectively wind down

its business in the Chapter 11 proceedings—to the detriment of its creditors.

17 Debtor’s Exh. 3, DE # 80 (10/16/20 letter from counsel for Advisors expressing “concerns” about the Debtor’s
management of the Highland CLOs and a desire that management be transitioned over to the Advisors); Debtor’s Exh.
4, DE # 80 (11/24/20 letter from counsel for the Advisors further expressing “concerns” about the Debtor’s
management of Highland CLOs, especially the selling of assets therein); Debtor’s Exh. 5, DE # 80 (11/24/20-11/27/20
emails of Mr. Dondero instructing Highland employee Hunter Covitz not to trade SKY equity as he had been instructed
by James Seery); Debtor’s Exh. 14, DE # 80 (12/24/20 letter of Debtor’s counsel to counsel for the Advisors addressing
some of their clients’ actions).

18 See, e.g., Debtor’s Exh. 5 (DE # 80).
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IV.  Motion for TRO [DE # 6].

Almost immediately after filing the Adversary Proceeding, the Debtor sought entry of a
TRO enjoining Mr. Dondero from: (a) communicating (whether orally, in writing, or otherwise),
directly or indirectly, with any Independent Board member unless Mr. Dondero’s counsel and
counsel for the Debtor were included in any such communication; (b) making any express or
implied threats of any nature against the Debtor or any of its directors, officers, employees,
professionals, or agents; (c) communicating with any of the Debtor’s employees, except as it
specifically related to shared services currently provided by the Debtor to affiliates owned or
controlled by Mr. Dondero; (d) interfering with or otherwise impeding, directly or indirectly, the
Debtor’s business, including but not limited to the Debtor’s decisions concerning its operations,
management, treatment of claims, disposition of assets owned or controlled by the Debtor, and
pursuit of the Plan or any alternative to the Plan; and (e) otherwise violating section 362(a) of the
Bankruptcy Code (collectively, the “Prohibited Conduct”). It was supported by a Memorandum of
Law!? and a Declaration of Mr. Seery.?°

The court held a hearing on December 10, 2020 on the Motion for TRO.

A. The Evidence at the TRO Hearing.

At the hearing on the Motion for TRO, the Debtor relied upon the Declaration of Mr. Seery
and all exhibits that had been attached thereto (which the court admitted with no objection).?! The

court also heard a small amount of additional live testimony from Mr. Seery. Mr. Dondero’s

19 See DE # 6.
20 See DE # 4 (with 29 exhibits attached, 177 pages in total length).
2.
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counsel appeared and made some statements but did not file a responsive pleading or put on any
evidence.

Mr. Seery credibly testified that, pursuant to the January 2020 Corporate Governance
Settlement, Mr. Dondero surrendered control of the Debtor to the Independent Board. After that
January 2020 Corporate Governance Settlement, Mr. Dondero’s responsibilities with the Debtor
were to be, in all cases, as determined by the Independent Board and subject at all times to the
supervision, direction and authority of the Independent Board. In the event the Independent Board
was to determine for any reason that the Debtor should no longer retain Mr. Dondero as an
employee, Mr. Dondero agreed to resign immediately upon such determination.?? By resolution
passed on January 9, 2020, the Independent Board authorized Mr. Seery to work with the Debtor’s
traders and approve trades of certain of the Debtor’s and funds’ assets.”> However, up until mid-
March 2020, Mr. Dondero controlled certain of the Debtor’s managed funds and accounts (as he
still maintained the title of portfolio manager). Mr. Seery credibly testified that “[w]e took them
away after they lost considerable amounts of money, about ninety million bucks. Real money. So
we took over control of those accounts since then, and we've been managing to sell them down to
create cash where we think the market opportunity is correct.”?*

Later, however, during the summer of 2020, the Independent Board determined that it was
in the best interests of the Debtor’s estate to formally appoint Mr. Seery as the Debtor’s CEO and
CRO (i.e., not just an Independent Board member with trading authority). The bankruptcy court

approved Mr. Seery’s appointment as CEO and CRO on July 16, 2020.% Mr. Seery’s appointment

22 Debtor’s Exh. 1, at pp. 2-3 (DE # 80).

2 Debtor’s Exh. 3, at p. 2 (DE # 80).

2412/10/20 Transcript from TRO Hearing, at p. 51:21-25 (DE # 19).
2 DE # 854 in main bankruptcy case.
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as CEO and CRO formalized his role and his authority to oversee the day-to-day management of
the Debtor, including the purchase and sale of assets held by the Debtor and its managed investment
vehicles, funds, and subsidiaries. Mr. Seery credibly represented that he has routinely carried out
such responsibilities during the case.

On August 12, 2020, the Debtor filed its Plan of Reorganization with the court®® (as
subsequently amended, the “Plan”). The Plan provided for, among other things, the gradual
monetization of the Debtor’s assets for the benefit of the Debtor’s creditors. Also in August 2020,
the Debtor entered into court-ordered mediation with certain of its creditors which resulted in,
among other things, the Acis Settlement (mentioned earlier). After the Acis Settlement was publicly
announced, Mr. Dondero voiced his displeasure with not just the terms of the Acis Settlement, but
that a settlement had been reached at all. On October 5, 2020, Mr. Dondero objected to the Debtor’s
motion seeking approval of the Acis Settlement, which the Debtor believed created an actual
conflict with the Independent Board and the Debtor.?’ Additionally, one of Mr. Dondero’s family
trusts also filed a proof of claim alleging the Debtor and Mr. Seery were mismanaging the assets of
a subsidiary of the Debtor.”® Concluding that this situation was untenable, Mr. Dondero was asked
to resign from the Debtor, and he did on October 9, 2020.%

Subsequent to Mr. Dondero’s termination from the Debtor, he began engaging in activities
that the Debtor perceived to be interference with its business judgment and management of the
Highland CLOs. Approximately one week after Mr. Dondero resigned, the Advisors began writing

letters to Mr. Seery requesting, among other things, that “no [Highland] CLO assets be sold without

26 DE # 944 in main bankruptcy case.

Y’ DE # 1121 in main bankruptcy case; Debtor’s Exh. 2 (Mr. Seery’s Decl.) at § 11; DE # 80.
B Id at912.

2 Debtor’s Exhs. 4-5 (DE # 80).
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prior notice and consent from the Advisors.”*° Not only is the Advisors’ consent for Highland CLO
assets sales not contractually required, but the Debtor’s Chapter 11 plan (then on file, now
confirmed) contemplates the gradual wind down of Highland’s business over time so that it will
have funds to pay its creditors. In fact, Mr. Seery credibly testified that the business model of
Highland in recent years (under the direction of Mr. Dondero—and with its web and layers of

t.3! Thus, interference with assets sales

entities) has not allowed Highland itself to operate at a profi
in the Highland CLOs seemed equivalent to interference with, not just the Debtor’s efforts to
manage the business in ways that allowed it to pay its expenses, but also interference with the
Debtor’s Chapter 11 plan.

In the November 24-27, 2020 time period (again, just a few weeks after Mr. Dondero’s
termination from the Debtor), Mr. Dondero sent various emails to both Debtor and Advisor
employees (e.g., Matt Pearson, Hunter Covitz, Joe Sowin, and Tom Surgent) telling them he had
instructed the Debtor not to engage in trades of Highland CLO assets and that they should not
engage in certain trades of Highland CLO assets that Mr. Seery had instructed them to make.*> A
review of this correspondence makes apparent the underlying conflicts of interest present—
Highland was attempting to gradually wind down its business and monetize its managed assets for
the benefit of its creditors (and this court believes—all the while—balancing its fiduciary duties to

investors in such funds) and, meanwhile, Mr. Dondero (wearing his hat as a portfolio manager for,

and indirect equity owner in, certain of the Non-Debtor Dondero-Related Entities—i.e., the

30 Debtor’s Exh. 6, p.2 (DE # 80); see also Debtor’s Exh. 7 (DE # 80).

31" Apparently, the Debtor even offered to assign Highland’s CLO management agreements to Mr. Dondero’s
affiliate, NexPoint (in early December 2020), but Mr. Dondero thought the proposed terms were untenable. See DE
# 50, John Morris Decl., Exh. Z thereto (January 5, 2021 Deposition Transcript of Mr. Dondero, at 101:11-25).

32 Debtor’s Exh. 8 (DE # 80).
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Advisors and the NexPoint/HCMFA Funds) did not want assets sold as part of a wind down. Mr.
Dondero, it appears to this court, was putting his own and the Non-Debtor Dondero-Related
Entities’ interests (as investors in the Highland CLOs) ahead of Highland’s creditors and the
Highland CLOs, as a whole. But, Highland had duties to its creditors and to the Highland CLOs as
a whole, and not to the Advisors or their funds (as investors in or equity owners in the Highland
CLOs). Mr. Seery further credibly explained the situation, and the harm the interference caused the
bankruptcy estate, as follows: “We intend to continue to manage the CLOs, we intend to assume
those contracts [i.e., the portfolio management agreements for the Highland CLOs], we intend to
manage them post-confirmation, after exit from bankruptcy. And causing confusion among the
employees, preventing the Debtor from consummating trades in the ordinary course, deferring those
transactions, we thought put the estate at significant risk, in addition to the cost.”** The Highland
CLOs generate fee income for the Debtor. Not all of them have liquid assets that are able to pay
quarterly fees. Some owe deferred fees to Highland.**

The Debtor thereafter sent communications instructing the Advisors and Mr. Dondero to
cease and desist their interference, indicating that Mr. Dondero’s actions interfered with the
management of the Debtor’s bankruptcy estate and the property of such estate, in violation of the
Bankruptcy Code and the January 9, 2020 Order.*

Meanwhile, around this same time period, the Debtor sent demand letters*® to Mr. Dondero
and certain Non-Debtor Dondero-Related Entities, each of whom are obligated to the Debtor on

various demand notes, pursuant to which approximately $30 million is collectively owed to the

33 Debtor’s Exh. 37 at 166:6-13 (DE # 80).
34 Id. 166-167.

35 Debtor’s Exhs. 9 & 10 (DE # 80).

36 Debtor’s Exhs. 24-27 (DE # 80).
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Debtor.>” Collection on these notes was part of the Debtor’s liquidity plan, to help pay creditors
under its Chapter 11 plan. Mr. Seery credibly testified that Mr. Dondero’s response was a text
message that stated: “Be careful what you do, last warning.”3®

The next day, Debtor’s counsel sent Mr. Dondero’s counsel correspondence demanding that
he “cease and desist from (a) communicating directly with any Board member without counsel for
the Debtor, (b) making any further threats against HCMLP or any of its directors, officers,
employees, professionals, or agents, or (¢) communicating with any of HCMLP’s employees,
except as it specifically relates to shared services currently provided to affiliates owned or
controlled by Mr. Dondero.” The letter put Mr. Dondero on notice that the above-referenced

Adversary Proceeding and Motion for TRO would be filed.

B. Entry of the TRO.

After hearing the evidence at the TRO Hearing, the court determined that the Debtor had
met its burden of proving the need for a TRO. The court issued the TRO** which temporarily
enjoined Mr. Dondero from “(a) communicating (whether orally, in writing, or otherwise), directly
or indirectly, with any Board member unless Mr. Dondero’s counsel and counsel for the Debtor are
included in any such communication; (b) making any express or implied threats of any nature
against the Debtor or any of its directors, officers, employees, professionals, or agents; (c)
communicating with any of the Debtor’s employees, except as it specifically relates to shared
services currently provided to affiliates owned or controlled by Mr. Dondero; (d) interfering with

or otherwise impeding, directly or indirectly, the Debtor’s business, including but not limited to the

37 Debtor’s Exhs. 11-23 (DE # 80).
38 Debtor’s Exh. 28 (DE # 80).
3 See DE # 10; see also Debtor’s Exh. 11 (DE # 80).
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Debtor’s decisions concerning its operations, management, treatment of claims, disposition of
assets owned or controlled by the Debtor, and pursuit of the Plan or any alternative to the Plan; and
(e) otherwise violating section 362(a) of the Bankruptcy Code (collectively, the ‘Prohibited
Conduct’).” Mr. Dondero was further temporarily enjoined “from causing, encouraging, or
conspiring with (a) any entity owned or controlled by him, and/or (b) any person or entity acting
on his behalf, from, directly or indirectly, engaging in any Prohibited Conduct.”

V. The Contempt Motion Now Before the Court.

Less than a month after entry of the TRO, on January 7, 2021, Highland filed Plaintiff’s
Motion for an Order Requiring Mr. James Dondero to Show Cause Why He Should Not Be Held in
Civil Contempt for Violating the TRO (the “Contempt Motion”),*> which was supported by a
Memorandum of Law*! and a Declaration of John Morris with Exhs. G, K, L, M, N, P, Q, R, S, U,
W, X, Y, Z attached.** Highland alleges Mr. Dondero violated the TRO as follows: (a) he willfully
ignored it by not reading the TRO, the underlying pleadings, and allegations that supported it, nor
did he listen to the hearing at which it was entered or make any meaningful effort to understand the
scope of it; (b) he threw in the garbage his Highland-furnished cell phone, in what the Debtor
believes was an attempt to evade discovery; (c) he trespassed on the Debtor’s property after the
Debtor had evicted him because the Debtor believed he was interfering with the Debtor’s business;
(d) he interfered with the Debtor’s trading of Highland CLO assets; (e) he pushed and encouraged
the Advisors and NexPoint/HCMFA Funds to make further demands and threats against the Debtor

regarding the trading of Highland CLO assets; (f) he communicated with the Debtor’s inhouse

‘O DE # 48.
41 DE # 49.
“2DE # 50.
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counsel, Scott Ellington and Isaac Leventon, before they were terminated from Highland, to
coordinate legal his own strategy against the Debtor; and (g) he interfered with the Debtor’s
obligation to produce certain documents that were requested by the UCC and that were in the
Debtor’s possession, custody and control.

The court held an evidentiary hearing on the Contempt Motion on March 22, 2021 (with
closing arguments March 24, 2021). The court considered dozens of exhibits** and testimony from
two witnesses (Mr. Dondero and the Debtor’s current CEO, James Seery). The Debtor asserted
that there were seventeen different violations of the TRO. To be clear, this Contempt Motion deals
solely with whether Mr. Dondero violated the TRO after its entry on December 10, 2020 at 1:31
pm CST, up through the time of the filing of the Contempt Motion on January 7, 2021.** In fact,
the court has subsequently entered a Preliminary Injunction® and Agreed Injunction*® resolving
this Adversary Proceeding but reserved jurisdiction to rule on the earlier-filed Contempt Motion.

A. The Evidence Regarding Whether Mr. Dondero Willfully Ignored the TRO by Not

Reading It or the Underlying Pleadings and Allegations that Supported It; by Not

Attending the Hearing Thereon; and by Not Making Any Meaningful Effort to
Understand the Scope of the TRO.

The Debtor argues that Mr. Dondero’s willful ignorance of both the TRO, and the

underlying evidence presented in connection with the TRO, is in and of itself contemptible.

43 The court admitted Debtor’s Exhibits #1, #2, #7, #8, #9, #10, #11, #12, #13, #14, #15, #17, #18, #19, #20, #21, #22,
#24, #25, #26, #27, #28, #33, #35, #36, #37, #38, #39, #47 through #57 (found at DE ## 80, 101, & 128), and Mr.
Dondero’s Exhibits #1 through #20 (found at DE # 106).

4 The Debtor initially sought an expedited hearing on the Contempt Motion for January 8, 2021—the same day that
the Debtor’s request for a preliminary injunction was set for hearing. The court denied the request for an expedited
hearing on the Contempt Motion—believing this was not enough notice to Mr. Dondero. So, there was a hearing on
a request for a preliminary injunction only on January 8, 2021 (which was granted ultimately). To be clear, Mr.
Dondero and his counsel had approximately 75 days to prepare for the hearing on this matter.

“ DE # 59.
4 DE # 182.
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The evidence on this point is that Mr. Dondero testified multiple times in connection with
this Adversary Proceeding?’ that he had not: (a) reviewed the Declaration of James P. Seery, Jr.,
the Debtor’s Chief Executive Officer, in support of the TRO Motion; (b) attempted to learn of the
allegations made against him; (c) thought about the fact that the Debtor was seeking a restraining
order against him; (d) listened to the hearing where the court admitted evidence and heard argument
on the Debtor’s motion; () read the transcript of the hearing at which the court granted the Debtor’s
motion for the TRO; (f) read the TRO after it was entered; or (g) made any meaningful effort to
understand the scope of the TRO.*

But on later examination by his counsel at the Hearing on the Contempt Motion itself, Mr.
Dondero testified as follows:

Q Did you have an opportunity to ask your counsel questions about the TRO?

A Yes.

Q And did you rely on your counsel to explain to you what the TRO meant?

A Yes.

Q And in the weeks that followed the entry of the TRO, did you continue to seek advice
from your counsel regarding what you could and could not do under the TRO?

A Yes.
Q And why did you do that?

A Again, to stay compliant, not -- to stay compliant any specific tripwires or any trickery
that might have been in the agreement.*

47 The court will refer frequently herein to three Transcripts and hereinafter use the following defined terms for ease
of reference: (a) the January 5, 2021 Transcript from Mr. Dondero’s deposition in connection with this matter, found
as an attachment to the John Morris Declaration, DE # 50, at Exh. Z (“1/5/21 Transcript”); (b) the January 8, 2021
Transcript from the hearing on the Motion for Preliminary Injunction, which was admitted as Debtor’s Exh. 36 at the
Hearing on the Contempt Motion (“1/8/21 Transcript”); and (c) the March 22, 2021 Transcript from the Hearing on
the Contempt Motion, which is found at DE # 138 (“3/22/21 Transcript”).

48 See 1/5/21 Transcript at 12:17-15:14; 1/8/21 Transcript at 23:10-12 and 101:13-14; 3/22/21 Transcript at 30:20-22;
35:6-16. See also 1/5/21 Transcript at 84:8-16; 3/22/21 Transcript at 35:20-36:1.

493/22/21 Transcript at 130:6-19.
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Mr. Dondero went on to testify: “Yeah, I -- again, I take seriously anything that comes from
the Court, and I did adjust my behavior, but the overall theme, that somehow I was doing something
to hurt the creditor or hurt the Debtor or hurt investors I viewed as incongruent with any of my
behavior. So I didn't think it was going to require much adjustment.”°

The court concludes that Mr. Dondero’s testimony was very inconsistent on when and how
carefully he read the TRO. Whether this amounted to contempt of the TRO will be addressed in the

Conclusions of Law section below.

B. The Evidence Regarding Whether Mr. Dondero Disposed of His Highland-Furnished
Cell Phone to Evade Discovery.

First, the Highland Cell Phone Policy.

The evidence is undisputed that Highland had a cell phone policy for all of its employees
dated March 27, 2012 that still remained in place at all relevant times during this bankruptcy case.’!
Employees could, among other things, have their cell phone expenses reimbursed by Highland. Mr.
Dondero participated in this program. To be clear, Highland actually purchased and paid for Mr.
Dondero’s cell phone (in contrast, some employees used their own cell phones and obtained

expense reimbursement). The policy stated as follows:

Your obligations under this policy shall terminate upon the termination of
your employment, provided that you will remain obligated to furnish historical
call records covering the period through the date of your termination, as
requested following the termination of your employment. Employees participating
in this policy should have no expectation of privacy regarding e-mail, voice mail,
text messages, graphics, and other electronic data composed, sent, and/or received
on their cell phones. Notwithstanding the foregoing, Highland agrees not to review
any call records on an employee’s bill other than those associated with the phone
number of employee. Further, regardless of whether employees choose to
participate in this policy, all e-mail, voice mail, text messages, graphics, and other

30.3/22/21 Transcript at 129:6-11; see more generally, id. at 130-136.
3! Debtor’s Exh. 54 (DE # 101).
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electronic data composed, sent, and/or received related to company business
remain the property of Highland.””*

Mr. Dondero certified in January 2020 and again on October 7, 2020, that he had read the
Employee Handbook.>® Mr. Dondero testified that he reviewed it and the company’s Compliance
Manual once a year in connection with required compliance training.>*

It is undisputed that as of the day that the TRO was entered (December 10, 2020), Mr.
Dondero had a cell phone that was bought and paid for by the Debtor.>> Mr. Dondero testified that
he would sometimes use it for business texts.>

From this evidence, the court finds that the cell phone that Mr. Dondero used for the
majority of the Chapter 11 case (and as of the date of the TRO, December 10, 2020) was property
of the bankruptcy estate, as was the data thereon related to company business.

Mr. Dondero’s Cell Phone Goes Missing Immediately After Entry of the December
10, 2020 TRO. Coincidence or Not?

Soon after the entry of the December 10, 2020 TRO, on December 23, 2020, Debtor’s
counsel sent Mr. Dondero’s counsel a letter informing him that Highland would:

terminate Mr. Dondero’s cell phone plan and those cell phone plans
associated with parties providing personal services to Mr. Dondero (collectively,
the ‘Cell Phones’). [Highland] demands that Mr. Dondero immediately turn over
the Cell Phones to [Highland] by delivering them to [Mr. Dondero’s counsel]; we
can make arrangements to recover the phones from [Mr. Dondero’s counsel] at a
later date. The Cell Phones and the accounts are property of [Highland]. [Highland]
further demands that Mr. Dondero refrain from deleting or “wiping” any
information or messages on the Cell Phone. [Highland], as the owner of the account

52 Id. (emphasis added). See also Debtor’s Exh. 55, at 12-13 (DE # 101).
33 Debtor’s Exhs. 56 & 57 (DE # 101).

>4 3/22/21 Transcript at 37:1-23; 42:1-25. See also Debtor’s Exh. 55 (Employee Handbook); Debtor’s Exhs. 56 & 57
(Compliance Certificates) (DE # 80).

553/22/21 Transcript at 51:17-21
6 Id. at 51:22-25.
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and the Cell Phones, intends to recover all information related to the Cell Phones
and the accounts and reserves the right to use the business-related information.>’

On December 29, 2020, Mr. Dondero’s counsel sent a letter replying to the December 23,
2020 letter, stating that Mr. Dondero had recently acquired a new phone and they were not sure
where Mr. Dondero’s old Highland-provided phone was at the moment.>® Mr. Dondero was copied
on that letter. Nothing was ever mentioned in that letter about the disposal or wiping of the old cell
phone. And yet, in discovery that soon unfolded, as well as the hearing on the Contempt Motion,
Mr. Dondero testified that his old company cell phone had been wiped of data and disposed.

When Mr. Dondero was asked specifically about what happened to the cell phone he had
that was “bought and paid for by the debtor,” he testified that it “was disposed of as part of getting
a replacement phone in anticipation of potentially a transition.” He testified that there was a
historical practice at Highland of destroying old phones when he obtained a new one.®® He testified
that “[a]s far as I know, it was disposed of in the garbage, but I don’t know if it was recycled or
whatever.”®! He said he did not know specifically who threw it away.> When asked if he was
aware that the UCC had asked for his phone messages, he testified no and that no one had ever told
him.®® He further testified that maybe an employee named Jason Rothstein (an employee in
Highland’s technology group) was involved with getting him a new phone and disposing of his old

phone, but he was equivocal.** Mr. Dondero was insistent that disposing of old phones was always

37 Debtor’s Exh. 12, at pp. 2-3 (DE # 80).
38 Debtor’s Exh. 22 (DE # 80).

%1/5/21 Transcript at 72:5-7.

0 Id. at 72:9-13.

1 Id. at 72:18-20.

02 Id. at 73: 4-18.

6 Jd. at 74:19-25.

% Jd. at 75:7-11.
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the protocol at Highland and, also, employees routinely kept their old phone numbers (as he had
done after leaving Highland and getting a new phone).®> He further testified that he thought that he
and all senior executives had to “move their phones in the next 30 days or next 25 days, based on

766 (“Seery’s termination notice” presumably was a reference to

Seery’s termination notice.
Highland sending a letter on November 30, 2020 that Highland was terminating the shared services
agreements among Highland and the Advisors effective January 30, 2021.%7 Of course, Mr. Dondero
had been terminated as a Highland employee back on October 9, 2020).

An exhibit was shown to Mr. Dondero®® during a January 5, 2021 deposition which was a
text from Jason Rothstein (the aforementioned Debtor employee in the technology group) to Mr.
Dondero dated December 10, 2020 at 6:25 pm. The TRO had been entered earlier that same day at
1:31 pm (after a 9:30 am hearing). Jason Rothstein’s text stated, “I left your old phone in the top
drawer of Tara’s [Mr. Dondero’s assistant’s] desk” to which Mr. Dondero replied “[o]k.”*

When questioned about this text and asked whether Mr. Dondero had told Jason Rothstein
to do anything with the phone, he replied, “I don’t—all I know is the phone’s been disposed of.
That’s all I know.””® He then specifically testified that he did not tell either Jason Rothstein or his

assistant Tara to throw the phone in the garbage.”! When later asked if he disposed of the phone

“somewhere around December 10, 2020” he replied “I—I don’t know. Probably.””*> Later at the

% Jd. at 76:8-77:2.

6 Jd. at 79:25-80:4.

7 Dondero’s Exhs. 4 & 5 (DE # 106).
% Debtor’s Exh. 8 (DE # 80).

% While this timing seems very coincidental, Mr. Dondero testified that he had ordered his new cell phone a couple
of weeks before December 10, 2020. 3/22/21 Transcript at 147:17-148:7.

701/5/21 Transcript at 80:18-81:8.
"' Id. at 81:9-15.
2 Id. at 85:15-17.
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hearing on the Contempt Motion on March 22, 2021, Mr. Dondero answered more ambiguously as
to what happened to the cell phone: “I don't know what happened to the phone. I don't know what
Jason did or did not do.””® Nobody called Jason Rothstein to testify at the hearing on the Contempt
Motion. In any event, Mr. Dondero was insistent that he did nothing wrong—stating that he turned
the cell phone over to the “tech group” for the Debtor (Jason Rothstein) as he was supposed to do
and that he wiped it in accordance with company protocol.”* Mr. Dondero further testified:

Q Do you have any personal knowledge about what happened to your phone after Jason

Rothstein texted you that he left it in Tara's desk?

A No.

Q Did you ever look to see if it was in Tara's desk?

A No.

Q Did you -- you -- you didn't take the phone out of Tara’s desk?

A No.

Q So did you ever see the phone again after you turned it over to Jason Rothstein?

A No.

Q Do you know where the phone is today?

A But, again, I don't know why this is relevant. They can get the text messages from the

phone company if they think it's that big of a deal.”

Q When you previously testified that the phone was disposed of, what did you mean?

733/22/21 Transcript at 57:3-4.
7 Id. at 58:1-16.

75 The court did not have any expert evidence of this, but the court believes without much doubt that this is incorrect.
While this may have been true long ago (in the days before iPhones and WiFi communications), Mr. Dondero testified
that he had an iPhone. Whether he uses the iPhone “Messages” text app or some other messaging app such as
“WhatsApp” or “Signal,” his phone company (which he testified was AT&T) would not have his text messages since
text messages are sent through these apps—not the AT&T phone service.
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A I mean, that's -- that's the last step. That's what always happens to the old phones. But to
say it was tossed in the garbage, I have no idea. I have no idea what happened to it after it
went back to Tara’s desk.

Q So do you have any personal knowledge that your phone was actually disposed of?

A 1don’t know.”

Is the Missing Phone Any Big Deal?

Mr. Dondero is rather adamant that this is all much ado about nothing. Is the missing cell
phone a big deal? The answer is “maybe or maybe not.” It depends on what was on it and whether
the data on it was responsive to numerous discovery requests in this bankruptcy case. And in any
event, the phone and any data on it related to Highland was “property of the estate,” pursuant to
section 541 of the Bankruptcy Code.

With regard to discovery requests, there have actually been many discovery requests in the
bankruptcy case for which any relevant data on Mr. Dondero’s phone would have been
responsive, starting from almost the very beginning, when the UCC sought, among other things,
electronically stored information (“ESI”) from the Debtor and key custodians including Mr.
Dondero.

For example, back on November 10, 2019 (when the bankruptcy case was still pending in
Delaware), the UCC served its first document request while Mr. Dondero was still CEO and during
which time all original management and inhouse counsel were still intact.”” This first UCC
document request, in seeking communications about numerous topics, defined “Communications”

as including electronic communications such as texts. And the “Instructions” therein to the Debtor

76.3/22/21 Transcript at 150:5-151:4.
77 Debtor’s Exh. 15 (DE # 80).
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provided at paragraph 4 that: “You are requested to produce not only those documents in Your
physical possession, but also those documents within Your custody and control, including, without
limitation, documents in the possession of Your agents, employees, affiliates, advisors, or
consultants and any other person or entity acting on Your behalf.”’® To be clear, this was
approximately two months before the January 2020 Corporate Governance Settlement was reached,
with the subsequent installment of the Independent Board. Mr. Dondero was still in control of the
Debtor when this document request would have been served. The UCC served a second document
request on February 3, 2020 (with the same definitions and instructions);” a third document request
on February 24, 2020 (same definitions and instructions),®® and a fourth document request on July
8, 2020 (same definition and instructions).®!

At the same time as the UCC’s fourth request for document production (on July 8, 2020),
the UCC also filed a motion to compel.®> This motion to compel brought to the court’s attention
for the first time that problems were brewing with the UCC’s efforts to obtain documents that might
be relevant to estate causes of action, and in particular, the UCC motion to compel sought assistance
from the court in the UCC’s efforts to obtain ESI from various custodians of documents of the
Debtor.

The UCC’s motion to compel reminded the court that the January 2020 Corporate
Governance Settlement explicitly granted the UCC standing to pursue bankruptcy estate claims,

defined as “any and all estate claims and causes of actions against Mr. Dondero, Mr. Okada, other

8 Id.

7 Debtor’s Exh. 30 (DE # 80).
8 Debtor’s Exh. 31 (DE # 80).
81 Debtor’s Exh. 32 (DE # 80).
82 Debtor’s Exh. 33 (DE # 80).
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insiders of the Debtor, and each of the Related Entities, including promissory notes held by any of
the foregoing.”® The parties also agreed in the January 2020 Corporate Governance Settlement
that the UCC would receive any privileged documents or communications that relate to the “Estate
Claims” so that the UCC could bring those claims. In short, the UCC, pursuant to the January 2020
Corporate Governance Settlement, stands in Debtors’ shoes with respect to the “Estate Claims.” In
fact, the January 2020 Corporate Governance Settlement set forth a “Document Production
Protocol,” which stated that ESI was included within the documents being sought and stated that
“Debtor acknowledges that they should take reasonable and proportional steps to preserve
discoverable information in the party’s possession, custody or control. This includes notifying
employees possessing relevant information of their obligation to preserve such data.”** Thus,
whether Mr. Dondero and inhouse counsel paid attention or not, they were on notice very early in
this case that they had a duty to preserve ESI.

The UCC motion to compel (again, filed July 8, 2020) further stated that for approximately
eight months, the UCC had attempted to work cooperatively with the Debtor to obtain documents
and communications needed to investigate those claims, and, despite the UCC’s efforts, the Debtor
had not yet provided the UCC with the ESI it had requested. In particular, the UCC alleged that it
had spent a considerable amount of time attempting to obtain “production of emails, chats, texts,
or other ESI or communications from the Debtor.” In summary, the UCC, in July 2020 (some
five months before Mr. Dondero’s cell phone was disposed) moved to compel production of
documents and communications of nine custodians pursuant to a protocol proposed by the UCC

and these nine custodians were Patrick Boyce, Jim Dondero, Scott Ellington, David Klos, Isaac

8 Id. at 4.
8 Debtor’s Exh. 2, Exh. 1.C. thereto (DE # 80).
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Leventon, Mark Okada, Trey Parker, Tom Surgent, and Frank Waterhouse. The UCC specifically
stated that for “avoidance of doubt,” it was requesting “all ESI for the nine custodians, including
without limitation, email, chat, text, Bloomberg messaging, or any other ESI attributable to the
custodians.”®

Notably, Mr. Dondero filed a responsive pleading to this UCC motion to compel—which
would be some indication that he knew about it.*® In his response, he argued that he did not want
Josh Terry (Acis’s manager, with whom he had been in long-running litigation) to get any
documents that might be produced pursuant to the UCC motion to compel.

Finally, the Debtor also sought document production from Mr. Dondero including ESI in a
formal document request it sent to him dated December 23, 2020.8” More pointedly, on December
23, 2020, Debtor’s counsel sent Mr. Dondero’s counsel the letter mentioned above, in which the
Debtor specifically asked that Mr. Dondero turn over his Highland-purchased cell phone.®

With regard to awareness about discovery requests, Mr. Dondero testified at his deposition
on January 5, 2021 that he was aware of a document request sent to his lawyers for documents of
his and that he delegated to his lawyers and his assistant, Tara Loiben, the task of responding by
saying, “she has full access to my email, and I gave her my phone for the better part of a couple of

days in the office.”® He also testified that he understood that the Debtor’s document requests called

for the production of all text messages that were responsive to the requests.”” When asked if he

8 1d.

% Debtor’s Exh. 40 (DE # 101).

87 Debtor’s Exh. 7 (DE # 80).

88 Debtor’s Exh. 12 (DE # 80).

8 See 1/5/21 Transcript at 67:20-69:9. See also Debtor’s Exh. 9 (DE # 80).
0 Id. at 70:1-6.
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understood the document request was for the time period of December 10, 2020 to the end of the
month, he replied “I didn’t need the details of this. I didn’t get into it. I didn’t do the document
production that I believe was completed and responsive. I delegated it.””"

Mr. Dondero’s testimony about awareness as to discovery requests has been inconsistent.
Mr. Dondero testified at the hearing on the Contempt Motion that no one ever asked him to preserve
his text messages.”?

The court concludes that Mr. Dondero exercised control over property of the estate (i.e., his
Highland-provided cell phone and the company-related data thereon) and potentially spoliated
evidence thereon that was responsive to multiple, pending discovery requests. Whether this

amounted to contempt of the TRO will be addressed in the Conclusions of Law section below.

The Evidence Regarding Whether Mr. Dondero Trespassed.

In the December 23, 2020 letter that Debtor’s counsel sent to Mr. Dondero’s counsel
mentioned earlier (that demanded turn over of Mr. Dondero’s cell phone), it also stated that
Highland:

has concluded that Mr. Dondero’s presence at the [Highland] office suite
and his access to all telephonic and information services provided by [Highland]
are too disruptive to [Highland’s] continued management of its bankruptcy case to
continue. As a consequence, Mr. Dondero’s access to the offices located at 200/300
Crescent Court, Suite 700, Dallas, Texas 75201 (the “Office”), will be revoked
effective Wednesday, December 30, 2020 (the “Termination Date”). As of the
Termination Date, Mr. Dondero’s key card will be de-activated and building staff
will be informed that Mr. Dondero will no longer have access to the Office.”

ol Id. at 70:17-20.
923/22/21 Transcript at 152:1-11.
9 Debtor’s Exh. 12 (DE # 80).
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The letter went on to warn that: “Any attempt by Mr. Dondero to enter the Office, regardless
of whether he is entering on his own or as a guest, will be viewed as an act of trespass. Similarly,
any attempts by Mr. Dondero to access his @highlandcapital.com email account or any other

service previously provided to Mr. Dondero by [Highland] will be viewed as an act of trespass,

theft, and/or an attempted breach of [Highland’s] security protocols.””*

Mr. Dondero testified that he was aware of this and he nevertheless went into the office on
January 5, 2021, to give a deposition regarding this Adversary Proceeding:

I went through my phone, the January 5th deposition that has somehow
become important, even though there were no Highland employees in the office
other than the receptionist, is memorialized by a calendar invite on my phone --
which will also be in the Highland system -- where it was an invite a week earlier
from Sarah Goldsmith, who was one of the Highland employees supporting the
legal team that was largely supporting Jim Seery, sent me a calendar invite to the
conference room at Highland for the deposition on the 5th. It's right front and center
in my calendar. It'll be on the Highland Outlook program. And Sarah Smith -- I
mean, Sarah Goldsmith works directly for Jim Seery.”

The court concludes that Mr. Dondero was trespassing against the Debtor’s wishes and
instructions at the Highland offices on January 5, 2020. Whether this amounted to contempt of the
TRO will be addressed in the Conclusions of Law section below.

The Evidence Regarding Whether Mr. Dondero Interfered with Trading of Highland
CLO Assets.

It is undisputed that Mr. Dondero resigned (at the Debtor’s request) completely from
Highland on October 9, 2020. About a week later, on October 16, 2020, a law firm representing the
Advisors and the NexPoint/HCMFA Funds sent its first of several letters complaining about the

Debtor’s supposed rush to sell assets in the Highland CLOs at so-called fire sale prices and

% Id. at 3.
95 3/22/21 Transcript at 179:7-18.
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expressing a desire that the Debtor not sell the Highland CLO assets without prior notice and
consent of the Advisors. The second in this series of letters was sent in November 2020. Mr.
Dondero testified that he supported these letters being sent.”®

What was this about? The Debtor sought during certain times in November and December
2020 to cause the Highland CLOs to sell certain publicly-traded equity securities, including
“AVYA” and “SKY’ (stock tickers). Mr. Dondero disagreed that these securities should be sold.
At issue here, in particular, are the Debtor’s attempted sales in late December 2020—after entry of
the TRO. Mr. Dondero testified at a deposition on January 5, 2021, that he gave instructions to a
Debtor employee, Hunter Covitz, not to sell “SKY” equity after Mr. Covitz had been instructed by
Mr. Seery to sell it.”” He also testified that he communicated with an employee named Matt Pearson,
an equity trader, informing him that certain Non-Debtor Highland Related Entities (“HFAM” and
“DAF”)—who were investors in the NexPoint/HCMFA Funds—had “instructed Highland in
writing not to sell any CLO underlying assets. There is potential liability. Don’t do it again.”®
Matt Pearson, in response, canceled scheduled sales of SKY as well as AVYA.” Mr. Dondero also
communicated with an employee of one of the Advisors named Joe Sowin regarding stoppage of
trades of CLO assets. Mr. Dondero explained: “My intent was to prevent trades that weren’t in the
best interests of investors, that investors—the beneficial holders had articulated they didn’t want

sold while these funds were in transition, and that the—there was no business purpose to benefit the

debtor to sell these assets.”'® To be clear, the so-called investors/beneficial holders were Non-

%61/26/21 Transcript at 61:4-18.
71/5/21 Transcript at 41:22-43:11.

B Id. at 43:15-44:08.

P Id.

100 74, at 50:8-14; see also, id. at 89:8-25.
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Debtor Highland Related Entities under the control of Mr. Dondero. And the Debtor, indeed, did
have a business purpose—despite Mr. Dondero’s belief that Mr. “Seery had no business purpose
and he was doing it to tweak myself and everybody else.”!! For one thing, the Debtor is owed fees
from managing these Highland CLOs and it cannot just defer them indefinitely—Highland needed
liquidity to fund its Chapter 11 plan. Moreover, Mr. Seery credibly testified that he had consulted
with many advisors on the Highland and Advisors team, and he concluded it was a good time to
sell the AYVA and SKY securities. In any event, Mr. Dondero also communicated with Debtor
employee Thomas Surgent, the Chief Compliance Officer, to inform him that he thought Mr. Seery
was engaging in improper trades of Highland CLO assets and told Mr. Surgent he might face
personal liability over this.!®? Finally, Mr. Dondero communicated with a text to Mr. Seery that
stated: “Be careful what you do, last warning.”'% As a result of this conduct, the Debtor notified
Mr. Dondero’s counsel that they were essentially evicting Mr. Dondero from access to the Highland
offices effective December 31, 2020 and terminating his Highland email account.'%

Mr. Dondero stated that he communicated as he did regarding the Highland CLO asset sales
because he thought Mr. Seery was acting improperly with the trades he was attempting to
execute.'% Mr. Dondero testified at the hearing on the Contempt Motion that he may have interfered
with trades the week of Thanksgiving, but he did not after entry of the TRO. The evidence does

not seem to support this testimony.'%

101 Id. at 55:5-6.

102 I1d. at 60:23-61-25.

103 Id. at 62:25.

104 See Debtor’s Exh. 12 (DE # 80).
1051/5/21 Transcript at 63:1-64:20.
106 3/22/21 Transcript at 80-81.
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Mr. Dondero testified that he only talked to Jason Post about trades in late December and
that Jason Post was not a Debtor employee but rather an employee of NexPoint.'?’

What was at the bottom of this? Mr. Dondero said he “viewed it as a violation of the
Advisers Act and the spirit of the Advisers Act, when the beneficial holders have told you they're
going to change managers and don't want their account liquidated.”!®® Mr. Post inconsistently
testified at one hearing that he believed the trades violated Advisors’ policies and procedures
because they were not initiated through an electronic system called the OMS (Order Management
System).!% It appears to this court that Mr. Dondero wanted these funds to be kept intact and not
have any assets liquidated until he could get a new company up and running (or maybe one of his
existing companies) to hopefully take over Highland’s role of managing these Highland CLOs.

In any event, the Debtor pointed out, in response to Mr. Dondero’s “defense” of his
interference—that he was looking out for investors—that Mr. Dondero himself, during January-
October 2020, while still an employee of Highland, traded a significantly larger amount of the
AVYA stock that was held in the Highland CLOs, sometimes at a lower price than Mr. Seery did
or attempted.'!” Mr. Seery, in fact, credibly testified that the original impetus to sell AVYA came
from Mr. Hunter Covitz, one of the Highland CLO portfolio managers, who had been looking at
this security and noticed it had started moving up after performing extremely poorly post its own
Chapter 11. Mr. Covitz, during the summer of 2020, believed Highland should “start lightening
up” on the AVY A holdings, and Mr. Seery also had the following additional personnel look into it:

Kunal Sachdev (Highland analyst); Joe Sowin (head trader at HCFMA) and Matthew Gray (another

107 Id. at 162.

108 3/22/21 Transcript at 168:22-25.
109°1/26/21 Transcript at 223:11-16.
10 14, at 106:9-20, 159-161.
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senior analyst). They determined (Mr. Sachdev, in particular) that AVY A had reached its peak and
even though it could continue to go up, they just did not think the value was there and thought it
should be sold. A similar analytical process was undertaken with the SKY equity holdings.'!

One might wonder, if Mr. Dondero and the Advisors and the NexPoint/HCMFA Funds
believed that Mr. Seery and the Debtor were mismanaging the Highland CLOs, why not offer to
take them over during Highland’s case (or as part of Highland” Chapter 11 plan)? Mr. Seery
credibly testified that:

Q Has the Debtor made any attempt to transfer the CLO management agreements to the
Defendants or to others?

A Well, our original construct of our plan was to do that. We've since determined, when
we tried to do that, we got virtually no response from the Dondero interests. The structure
of the original thought of the plan was if we didn't get a grand bargain we would effectively
transition a significant part of the business to Dondero entities, they would assume employee
responsibilities and the operations, and then assure that the third-party funds were not
impacted.

As I think [ testified on the -- I can't recall if it was the deposition or my prior testimony in

court -- Mr. Dondero, true to his word, told me that would be very difficult, he would not

agree, and he has made that very difficult.

So we examined it. We've determined that we're going to maintain the CLOs and assume

them. But we originally tried to contemplate a way to assign those management

agreements.'1?

What’s really going on here? These Highland CLOs are one of the ways that the Debtor
earns revenue. Specifically, the CLO SPEs must pay fees to the Debtor. Highland’s management

of the CLO SPEs generates about $4.5-$5 million of fees for it per year.!!> That sometimes requires

liquidation of assets in the CLO SPEs to pay the fees, since not all of the assets in the CLO SPEs

M 1d at 156-157.
N2 1d at 163:5-22.
13 1d. at 187:5-12.
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are cash-generative.''* To be more specific, these are very old CLOs that are no longer in a
reinvestment period. The manager (Highland) can no longer sell assets and reinvest cash in new
assets. Thus, the manager must either hold them or sell them. But the assets are for the most part
not loans anymore—they are equity (such as MGM stock) and real estate. Many of the assets, as
stated, do not regularly generate cash, so the only way Highland can generate cash to pay
management fees is to sell assets (presumably at prudent times). When there is interference with
liquidation of assets in the CLO SPEs, it interferes with Highland’s revenue stream. Yes, it also
reduces the assets in the CLO SPEs ultimately available for the equity tranche. But there would
appear to be nothing in any contract (or any law presented to the court) that precludes Highland
Jfrom liquidating assets in the CLO SPEs, from time to time, to pay its fees or otherwise as it
deems fit—and the evidence was not at all convincing that there was any sort of bad decision
making ongoing in that regard. Most importantly, it was Highland’s decision to make when and
how to liquidate assets. It is easy to see a conflict of interest here. To the extent assets in a Highland
CLO are not cash-generative, they will not have liquid funds to pay Highland, as portfolio manager,
its management fees. That’s not optimal for Highland to indefinitely defer/accrue management
fees. But it would be optimal for Mr. Dondero and the Advisors as equity holders—they would
rather see assets kept in the Highland CLOs longer to hopefully grow their investment. And it also
might be optimal for Mr. Dondero and the Advisors for Highland to decide they do not want to
manage these Highland CLOs anymore (because of inconsistent ability to pay management fees)
and perhaps agree to assign their management agreements over to the Advisors so Mr. Dondero
could once again have ultimate, total control over the Highland CLOs. Conspicuously absent on

this issue are the indenture trustees and other ultimate equity holders of the Highland CLOs. Only

1474, at 189:12-18.
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Non-Debtor Dondero-Related equity holders have complained. The indenture trustees for the
Highland CLOs even agreed to Highland continuing to be the portfolio manager on these CLOs
post-confirmation.

The court concludes that Mr. Dondero interfered with the Debtor’s trading of Highland CLO
assets after entry of the TRO. Whether this amounted to contempt of the TRO will be addressed in
the Conclusions of Law section below.

The Evidence Regarding Mr. Dondero’s Communications with Debtor

Employees—in Particular, with Inhouse Counsel-—to Coordinate His Own Legal
Strategy Against the Debtor.

It is apparent from the evidence (numerous emails) that Mr. Dondero communicated with
Highland inhouse general counsel Scott Ellington (who was terminated from Highland in January
2021) about all kinds of things post-TRO other than shared services, including Mr. Dondero’s own
personal litigation strategies.!!> As a reminder, Section 2(c) of the TRO stated that Mr. Dondero
was enjoined, “from communicating with any of the Debtor's employees, except as it specifically
relates to shared services provided to affiliates owned or controlled by Mr. Dondero” (emphasis
added).

Mr. Dondero asserts that after entry of the TRO, he never spoke with any Debtor employees,
including Mr. Ellington, regarding anything other than shared services, a “pot plan,” and to Mr.
Ellington in connection with his role as settlement counsel. In other words, Mr. Dondero’s defense
is that, yes, he conversed with Scott Ellington regarding things other than shared services provided
to affiliates—such as Mr. Dondero’s desire to propose a “pot plan” in the case and maybe a few

other subjects—but this was permissible because Mr. Ellington was understood by all to be in some

115 See, e.g., Debtor’s Exhs. 17, 18, 21 (DE # 80); Debtor’s Exhs. 48, 49, 50, 52, 53 (DE # 101). See also 3/22/21
Transcript at 122:1-124:7; 124:15-125:12.
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sort of role of “settlement counsel” in the case: “Scott Ellington, as my settlement counsel, or as
the go-between with Seery and with the creditors, was an important piece of trying to get something
done.”!''® But this is simply not accurate. This court never would have approved that role for Mr.
Ellington. Moreover, Mr. Seery, the current Highland CEO, credibly testified as follows:

Q Did you task Mr. Ellington with the role of a go-between between the
board and Mr. Dondero?

A No. This -- this settlement counsel is something I'd never heard until
Dondero raised it and made it up. It -- it's wholly fictitious.

Now, what Ellington did do is he was on a number of calls with me and
Dondero, and he had a communication line with Dondero. This was through
the first half of the case and into -- into the summer. But as it started to
become more adversarial, particularly around the mediation, he wasn't
invited. So, for example, Mr. Ellington was not invited to -- to participate
in the mediation. He asked. I said no.

The -- in addition, this idea that he was drafting the pot plan, well, not to

my knowledge or understanding, because I drafted it for Dondero and his
lawyers because you guys [Pachulski] couldn't.!!”

Mr. Seery further credibly testified as follows:
Q So you're denying Mr. Dondero's testimony to the contrary?
A Yes.
Q Did Mr. Dondero send messages to you through Mr. Ellington?
A No. Mr. Ellington often came back and gave me messages. They were
often critical of Mr. Dondero. 1 didn't always believe them, because I
figured Mr. Ellington had an ulterior motive. But he took a number of, you

know, shots at Mr. Dondero and he came back and gave his color of what
he thought was going on in Mr. Dondero's mind.'!®

116 3/22/21 Transcript at 135:3-5.
"7 Id. at 257:6-21.
18 1d. at 258:2-12.
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In addition to this testimony, the documentary evidence reflects that just two days after the
TRO was entered, Mr. Dondero was communicating with Scott Ellington seeking advice regarding
an appropriate witness to support his interests at an upcoming hearing.!'” And just six days after
entry of the TRO, Mr. Dondero was emailing Mr. Ellington telling him “I’m going to need you to
provide leadership here” and Ellington replies “[o]n it.”'?° Additionally, there are emails reflecting
that inhouse lawyers Scott Ellington and Isaac Leventon were receiving and responding to
information requests from Mr. Dondero'?! and were being copied on draft joint defense agreement
prepared by the Dugaboy and Get Good Trusts’ counsel.!?? And Mr. Dondero emailed with Scott
Ellington on December 24, 2020 regarding his unhappiness and intention to object to a settlement
between HarbourVest and Debtor.'?

The Evidence Regarding Interference with Debtor’s Duty to Produce Documents to
the UCC.

On December 16, 2020, at 5:18 pm Mr. Dondero sent Melissa Schroth, a Highland employee
(executive accountant), a text stating: “No dugaboy details without subpoena.”'?* This was a
reference to document requests from the UCC in which they were seeking documents that were on

the Highland server concerning Mr. Dondero’s family trust, the Dugaboy Trust.

19 Debtor’s Exh. 17 (DE # 80) (Scott Ellington email to Mr. Dondero and his counsel on 12/12/20 at 11:55 pm
suggesting JP Sevilla for a witness for some unknown hearing). See also Debtor’s Exh. 26 (DE # 80).

120 See Debtor’s Exh. 18 (DE # 80).
121 See Debtor’s Exh. 20 (DE # 80).
122 See Debtor’s Exh. 24 (DE # 80).
123 Debtor’s Exh. 21 (DE # 80).

124 See Debtor Exh. 19 (DE # 80),
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VI. Conclusions of Law

A. Jurisdiction and Authority.

Bankruptcy subject matter jurisdiction exists in this matter, pursuant to 28 U.S.C. § 1334(b).
This bankruptcy court has authority to exercise such subject matter jurisdiction, pursuant to 28
U.S.C. § 157(a) and the Standing Order of Reference of Bankruptcy Cases and Proceedings (Misc.
Rule No. 33), for the Northern District of Texas, dated August 3, 1984. This is a core matter
pursuant to 28 U.S.C. § 157(b) in which this court may issue a final order. Section 105 of the
Bankruptcy Code and the cases construing it are the substantive legal authority.

The Contempt Motion seeks for this court to hold Mr. Dondero in civil contempt of court
for violating an order of this court (the TRO). It is well established that bankruptcy courts have
civil (as opposed to criminal) contempt powers. “The power to impose sanctions for contempt of
an order is an inherent and well-settled power of all federal courts—including bankruptcy
courts.”!?> A bankruptcy court’s power to sanction those who “flout [its] authority is both necessary
and integral” to the court’s performance of its duties.!*® Indeed, without such power, the court

would be a “mere board[ ] of arbitration, whose judgments and decrees would be only advisory.”!?’

125 In re SkyPort Global Comm’s, Inc., No. 08-36737-H4-11, 2013 WL 4046397, at *1 (Bankr. S.D.Tex. Aug. 7,
2013), aff'd., 661 Fed. Appx. 835 (5th Cir. 2016); see also In re Bradley, 588 F.3d 254, 255 (5th Cir. 2009) (noting
that “civil contempt remains a creature of inherent power[,]” to “prevent insults, oppression, and experimentation with
disobedience of the law[,]” and it is “widely recognized” that contempt power extends to bankruptcy) (quoting 11
U.S.C. § 105(a), which states, in pertinent part, that “[t]he court may issue any order, process, or judgment that is
necessary or appropriate to carry out the provisions of this title.”); Placid Refining Co. v. Terrebonne Fuel & Lube,
Inc. (In re Terrebonne Fuel & Lube, Inc.), 108 F.3d 609, 613 (5th Cir.1997) (“[W]e assent with the majority of the
circuits ... and find that a bankruptcy court's power to conduct civil contempt proceedings and issue orders in
accordance with the outcome of those proceedings lies in 11 U.S.C. § 105.”); Citizens Bank & Trust Co. v. Case (In
re Case), 937 F.2d 1014, 1023 (5th Cir. 1991) (held that bankruptcy courts, as Article I as opposed to Article III courts,
have the inherent power to sanction and police their dockets with respect to misconduct).

126 SkyPort Global, 2013 WL 4046397, at *1.

127 Id. (internal quotations omitted); see also Bradley, 588 F.3d at 266 (noting that contempt orders are both necessary
and appropriate where a party violates an order for injunctive relief, noting such orders “are important to the
management of bankruptcy cases, but have little effect if parties can irremediably defy them before they formally go
into effect.”).
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Contempt is characterized as either civil or criminal depending upon its “primary
purpose.”!?® If the purpose of the sanction is to punish the contemnor and vindicate the authority of
the court, the order is viewed as criminal. If the purpose of the sanction is to coerce the contemnor
into compliance with a court order, or to compensate another party for the contemnor’s violation,
the order is considered purely civil.'?’ It is clear that Highland’s intent is to both seek compensation
for the expenses incurred by Highland, due to Mr. Dondero’s alleged violations of the TRO, and to
coerce compliance going forward.!'*°

B. Type of Civil Contempt: Alleged Violation of a Court Order.

There are different types of civil contempt, but the most common type is violation of a court
order (such as is alleged here). “A party commits contempt when [they] violate[] a definite and
specific order of the court requiring [them] to perform or refrain from performing a particular act
or acts with knowledge of the court's order.”!*! Thus, the party seeking an order of contempt in a

civil contempt proceeding need only establish, by clear and convincing evidence:!*? “(1) that a

128 Bradley, 588 F.3d at 263.
129 Id. (internal citations omitted).

130 Highland seeks the following relief in the Contempt Motion: an order (i) finding and holding Mr. Dondero in
contempt for violating the TRO; (ii) directing Mr. Dondero to produce to the Debtor and the UCC within three days
all financial statements and records of Dugaboy and Get Good for the last five years; (iii) directing Mr. Dondero to
pay the Debtor’s estate an amount of money equal to two times the Debtor’s actual expenses incurred in bringing this
Motion and addressing Mr. Dondero’s conduct that lead to the imposition of the TRO and this Motion (e.g., responding
to the K&L Gates Clients’ frivolous motion and related demands and threats and taking Mr. Dondero’s deposition),
payable within three (3) calendar days of presentment of an itemized list of expenses, (iv) imposing a penalty of three
(3) times the Debtor’s actual expenses incurred in connection with any future violation of any order of this Court, and
(iv) granting the Debtor such other and further relief as the court deems just and proper under the circumstances.

Bl Travelhost, 68 F.3d at 961.

132 United States v. Puente, 558 F. App’x 338, 341 (5th Cir. 2013) (per curiam) (internal citation omitted) (“[C]ivil
contempt orders must satisfy the clear and convincing evidence standard, while criminal contempt orders must be
established beyond a reasonable doubt.”).
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court order was in effect, and (2) that the order required certain conduct by the respondent, and (3)

that the respondent failed to comply with the court's order.”!??

C. Specificity of the Order.

“To support a contempt finding in the context of a TRO, the order must delineate ‘definite
and specific’ mandates that the defendants violated.”!** The court need not, however, “anticipate
every action to be taken in response to its order, nor spell out in detail the means in which its order
must be effectuated.”!*

D. Possible Sanctions.

To be clear, if the court ultimately determines that Mr. Dondero is in contempt of court, for
not having complied with the TRO, the court can order what is necessary to: (1) compel or coerce
obedience of the order; and (2) to compensate the Debtor/estate for losses resulting from Mr.
Dondero’s non-compliance with a court order.'*® The court must determine that the Debtor/movant
showed by clear and convincing evidence that: (1) the TRO was in effect; (2) the TRO required
certain conduct by Mr. Dondero; and (3) that Mr. Dondero failed to comply with the TRO.!’
“[Tlhe factors to be considered in imposing civil contempt sanctions are: (1) the harm from
noncompliance; (2) the probable effectiveness of the sanction; (3) the financial resources of the

contemnor and the burden the sanctions may impose; and (4) the willfulness of the contemnor in

133 F.D.I.C. v. LeGrand, 43 F.3d 163, 170 (5th Cir. 1995); see also Martin v. Trinity Indus., Inc., 959 F.2d 45, 47 (5th
Cir.1992) (same); Travelhost, 68 F.3d at 961 (same).

134 Am. Airlines, Inc. v. Allied Pilots Ass'n, 228 F.3d 574, 578 (5th Cir. 2000) (citing Fed. R. Civ. P. 65).
135 Id

136 In re Gervin, 337 B.R. 854, 858 (W.D. Tex. 2005) (citing United States v. United Mine Workers, 330 U.S. 258
(1947)).

37 In re LATCL&F, Inc., 2001 WL 984912. *3 (N.D. Tex. 2001) (citing to Petroleos Mexicanos v. Crawford
Enterprises, Inc., 826 F.2d 392, 400 (5th Cir. 1987)).
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disregarding the court's order.”'*® “Compensatory civil contempt reimburses the injured party for
the losses and expenses incurred because of [their] adversary's noncompliance.”'*° Ultimately,

courts have “broad discretion in the assessment of damages in a civil contempt proceeding.”!*’

E. Knowledge of the Order.

“An alleged contemnor must have had knowledge of the order on which civil contempt is
to be based. The level of knowledge required, however, is not high. And intent or good faith is
irrelevant.”'*! To be clear, “intent is not an element in civil contempt matters. Instead, the basic
»142

rule is that all orders and judgments of courts must be complied with promptly.

F. Willfulness of Actions.

For civil contempt of a court order to be found, “[t]he contemptuous actions need not be
willful so long as the contemnor actually failed to comply with the court's order.”'** For a stay
violation, the complaining party need not show that the contemnor intended to violate the stay.
Rather, the complaining party must show that the contemnor intentionally committed the acts which

violate the stay. Nevertheless, in determining whether damages should be awarded under the court's

138 Lamar Financial Corp. v. Adams, 918 F.2d 564, 567 (5th Cir. 1990) (citing United States v. United Mine Workers,
330 U.S. 258 (1947)).

139 Norman Bridge Drug Co. v. Banner, 529 F.2d 822, 827 (5th Cir.1976); see also Travelhost, 68 F.3d at 961 (noting
that “[b]ecause the contempt order in the present case is intended to compensate [plaintiff] for lost profits and
attorneys' fees resulting from the contemptuous conduct, it is clearly compensatory in nature.”); In re Terrebonne Fuel
& Lube, Inc., 108 F.3d at 613 (affirming court’s decision to impose sanctions for violating injunction and awarding
plaintiff costs and fees incurred in connection with prosecuting defendant’s conduct); F.D.1.C., 43 F.3d 168 (affirming
court’s imposition of sanctions requiring defendant to pay movant attorneys’ fees).

140 Am. Airlines, 228 F.3d at 585; see also F.D.I.C., 43 F.3d 168 (reviewing lower court’s contempt order for “abuse
of discretion” under the “clearly erroneous standard.”); /n re Terrebonne Fuel & Lube, Inc., 108 F.3d at 613 (“The
bankruptcy court's decision to impose sanctions is discretionary[]”).

141 Kellogg v. Chester, 71 B.R. at 38.

2 In re Unclaimed Freight of Monroe, Inc., 244 B.R. 358, 366 (Bankr. W.D. La. 1999). See also In re Norris, 192
B.R. 863, 873 (Bankr. W.D. La. 1995) (“Intent is not an element of civil contempt.”)

143 1d. (citing N.L.R.B. v. Trailways, Inc., 729 F.2d 1013, 1017 (5th Cir.1984)).
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contempt powers, the court considers whether the contemnor’s conduct constitutes a willful
violation of the stay.!'**

G. Applying the Evidence to the Literal Terms of the TRO.

The court concludes that there is clear and convincing evidence that Mr. Dondero violated
the specific wording of the TRO in certain ways and, thus, is in contempt of the court as follows.

1. The TRO states in Section 2(c) that Mr. Dondero is enjoined, “from communicating

with any of the Debtor's employees, except as it specifically relates to shared services
provided to affiliates owned or controlled by Mr. Dondero.”

There are several examples of violations of this provision. And many of the
communications appeared to be adverse to the Debtor’s interests.

First, notably, Mr. Dondero actually admitted that he had conversations with some Debtor
employees, including Scott Ellington, after December 10, 2020, regarding things other than “shared
services,” including a “pot plan” and, more generally, in connection with Mr. Ellington’s role as
“settlement counsel”: “Scott Ellington, as my settlement counsel, or as the go-between with Seery
and with the creditors, was an important piece of trying to get something done.”'* As indicated
earlier, this court never would have approved that role for Mr. Ellington, and Mr. Seery credibly
testified that this was never approved by him or the Independent Board. There was no exception for
this in the TRO. As for Mr. Dondero’s desire to pursue a pot plan, again, there's nothing in the
TRO that allowed Mr. Dondero to speak with any of the Debtor's employees about the pot plan. It
is clear that he knew that because on December 16, 2020, just six days after the TRO was entered,

Mr. Dondero filed a motion seeking to modify the TRO to allow Mr. Dondero to speak directly

with the Independent Board about a pot plan. He later withdrew that motion. '

14 In re All Trac Transport, Inc., 306 B.R. 859, 875 (Bankr. N.D. Tex. 2004) (internal citations omitted).
145 3/22/21 Transcript at 135:3-5.
146 See DE # 24.
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Additionally, as noted earlier in this Opinion, it appears that Mr. Dondero communicated
with inhouse lawyer Scott Ellington about all kinds of other things such as: (a) reporting to him
about his intention to object to the settlement by the Debtor of the HarbourVest claim;!%” (b)
reporting to him about his desire to collaborate with UBS and its counsel to give them “evidence of
Seery ineptitude” and they would “run with it”;'** (c) forwarding email conversations to Scott
Ellington that Mr. Dondero was having with his counsel (and thereby eviscerating attorney-client
privilege as to those emails) about various disputes involving certain Non-Debtor Dondero-Related
Entities and regarding the Debtor’s desire to seek discovery from Mr. Dondero;'*° (d) reviewing a
joint defense agreement that the lawyer for his family trusts (Dugaboy and Get Good) had
drafted;'*® and (e) “showing leadership”—whatever that meant—but likely meaning coordinating
of all the many lawyers involved for Mr. Dondero’s interests.!>!

Finally, Mr. Dondero communicated with Highland employee (executive accountant)
Melissa Schroth about resisting production of Dugaboy documents that were on the Highland server
without a subpoena'>? and Jason Rothstein about his phone. '

In summary, Mr. Dondero violated Section 2(c) of the TRO numerous times.'>* His intent

does not matter. He knew about the TRO. Thus, he was in contempt for these numerous violations.

147 Debtor’s Exh. 21 (DE # 80).

148 Debtor’s Exh. 50 (DE # 101).

149 Debtor’s Exh. 52 & 53 (DE # 101).

150 See Debtor’s Exh. 24 (DE # 80).

151 Debtor’s Exh. 18 (DE # 80). See also 3/22/21 Transcript at 122:1-124:7; 124:15-125:12.

152 See Debtor Exh. 19 (DE # 80) (on December 16, 2020, at 5:18 pm: “No dugaboy details without subpoena.”).
153 Debtor’s Exh. 8 (DE # 80); 1/5/21 Transcript at 80-55; 3/22/21 Transcript at 57-58.

154 The court notes that there was also clear and convincing evidence to suggest various conversations occurred

between Mr. Dondero and his assistant Tara Loiben after December 10, 2020. However, it is not clear from the record
if Tara Loiben was a Highland employee or an employee of one of the Non-Debtor Dondero-Related Entities.
Moreover, there was evidence to suggest Mr. Dondero communicated with Mr. Ellington on December 11-12, 2020
regarding who should be a witness for Mr. Dondero at an upcoming hearing. However, the evidence of this was not
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2. The TRO states at Section 3(a) that Mr. Dondero is “enjoined from causing,
encouraging, or conspiring with (a) any entity owned or controlled by him, and/or (b)
any entity acting on his behalf, from, directly or indirectly, engaging in any Prohibited
Conduct” (and the “Prohibited Conduct” includes “interfering with or otherwise
impeding” the Debtor's “decisions concerning disposition of assets controlled by the
Debtor”).

The court concludes that there is clear and convincing evidence that Mr. Dondero violated

this provision.

Things had grown very awkward at Highland, to say the least, by October 2020 when Mr.
Dondero was terminated. It is clear from the evidence that Mr. Dondero did not like the way the
bankruptcy case was playing out (his pot plan was not getting the attention or reception he hoped
for from the UCC and the Debtor) and he did not like certain trading decisions that Mr. Seery was
making. Conflicts of interest between the Debtor and Mr. Dondero (and the Non-Debtor Dondero-
Controlled Entities) were seeming more and more problematic. It was against this backdrop that
the TRO was entered. It was also against this backdrop that Mr. Dondero and his Non-Debtor
Dondero-Related Entities began hiring armies of lawyers. In the midst of all of this, Mr. Dondero
gave instructions to a Debtor employee, Hunter Covitz, not to sell “SKY” equity after Mr. Covitz
had been instructed by Mr. Seery to sell it.!>> He also communicated with an employee named Matt
Pearson, an equity trader, informing him that certain Non-Debtor Highland Related Entities
(“HFAM” and “DAF”)—who were investors in the NexPoint/HCMFA Funds—had “instructed
Highland in writing not to sell any CLO underlying assets. There is potential liability. Don’t do it

99156

again. Matt Pearson, in response, canceled scheduled sales of SKY, as well as AVYA. Mr.

clear and convincing that Mr. Dondero spoke directly with Mr. Ellington (as opposed to being copied on conversations
among Mr. Ellington and Mr. Dondero’s counsel). See Debtor’s Exhs. 17 (DE # 80), 48 & 49 (DE # 101).

1551/5/21 Transcript at 41:22-43:11.
156 Id. at 43:15-44:08.
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Dondero also communicated with an employee of one of the Advisors named Joe Sowin regarding

stoppage of trades of CLO assets.!”’

Mr. Dondero also communicated with Debtor employee
Thomas Surgent, the Chief Compliance Officer, to inform him that he thought Mr. Seery was
engaging in improper trades of Highland CLO assets and told Mr. Surgent he might face personal
liability over this.!>® Finally, Mr. Dondero communicated with a text to Mr. Seery that stated: “Be
careful what you do, last warning.”'*°
Mr. Dondero’s “defense” of his interference—that he was looking out for investors—is
neither relevant nor entirely credible. As earlier indicated, intent does not matter with civil
contempt. Moreover, the evidence was credible that Mr. Dondero himself, postpetition, while still
an employee of Highland, traded a significantly larger amount of the AVY A stock that was held in
the Highland CLOs, sometimes at a lower price than Mr. Seery did or attempted.'®
In summary, Mr. Dondero violated Section 3 of the TRO. His intent does not matter. He
knew about the TRO. Thus, he was in contempt of court for interfering with or otherwise impairing
the Debtor’s business, including its decisions concerning disposition of assets controlled by the

Debtor.

3. The TRO states in Section 2(e) that Mr. Dondero shall not violate section 362(a) of
the Bankruptcy Code.

The Debtor has argued that Mr. Dondero’s actions with regard to the disappearing cell phone
provided to him by the Debtor amounted to a violation of the automatic stay, section 362(a)(3) (as

an exercise of control over property of the estate—i.e., the phone and its data thereon) and, thus, a

157 Id. at 50:8-14; see also id. at 89:8-25.
158 Id. at 60:23-61-25.

159 Id. at 62:25.

160 14 at 106:9-20, 159-161.
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violation of this provision of the TRO. While the court is more than a little troubled by the
mysterious disappearance of the cell phone—just hours after entry of the TRO and after a year of
numerous ESI requests by the UCC during the case—the court cannot conclude that the
disappearance was a clear and convincing violation of the TRO. There may or may not be a later
evaluation of whether a spoliation of evidence has occurred, but for now, this is simply a matter of
whether the TRO was violated.

As earlier stated, “To support a contempt finding in the context of a TRO, the order must
delineate ‘definite and specific’ mandates that the defendants violated.”!®! While the court need
not, however, “anticipate every action to be taken in response to its order, nor spell out in detail the
means in which its order must be effectuated,”'*? the court concludes that the TRO simply was not
specific enough with regard to the phone. The TRO did not specifically state “turn over your cell
phone.” A letter on December 23, 2020 from Debtor’s counsel to Mr. Dondero’s counsel later
made such a demand,'®* but this was not the same as there being a mandate in the four corners of
the TRO. Additionally, the Highland Employee Handbook made it clear that the phone and its data
were the Debtor’s.'®* But this, too, is not the same as the TRO’s literal terms.

Mr. Dondero should not consider this to be a victory. The court reiterates that it is highly
concerned about possible spoliation of evidence that may or not be presented in a contested

matter later.'®> At the same time, no one else should consider “spoliation” to be a foregone

161 Am. Airlines, Inc. v. Allied Pilots Ass'n, 228 F.3d 574, 578 (5th Cir. 2000) (citing Fed. R. Civ. P. 65).
162 14

163 Debtor’s Exh. 12 (DE # 80).

164 Debtor’s Exhs. 54 & 55 (DE # 101).

165 See Fed. R. Civ. Proc. 37(e) (dealing with failure to preserve electronically stored information); Hawkins v.
Gresham, No. 3:13-CV-00312-P, 2015 WL 11122118, at *3 (N.D. Tex. Jan. 16, 2015) (dealing with the question of
whether a defendant’s sale of his phone containing relevant text messages after being notified of a lawsuit was a breach
of his duty to preserve evidence); Paisley Park Enterprises, Inc. v. Boxill, 330 F.R.D. 226, 230-237 (D. Minn. 2019)
(dealing with whether two defendants’ loss of relevant text messages resulting from their phones’ auto-delete function
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conclusion here. The court never heard testimony from Jason Rothstein or Tara Loiben (who seem
to have been involved with the disappearing phone). The court never heard evidence as to whether
the inhouse lawyers (e.g., Scott Ellington, Isaac Leventon) properly addressed with Highland
employees, such as Mr. Dondero, as they should have, the preservation notice and document
requests served on the Debtor by the UCC.!%® The court also cannot be sure at this time whether
there was even relevant and retrievable information on the phone. The court has many lingering
questions, but it cannot find contempt of the TRO based on the TRO’s lack of specificity where the
cell phone was concerned.

4. Other Allegations of TRO Violations.

The Debtor has cited various other instances of Mr. Dondero’s behavior that it believes were
violative of the TRO. For example: (a) Mr. Dondero’s alleged willful ignorance of it by not reading
it or underlying pleadings associated with it; (b) trespassing on the Debtor’s property after the
Debtor had evicted him; and (c) allegedly interfering with the Debtor’s obligation to produce certain

documents that were requested by the UCC and that were in the Debtor’s possession, custody, and

constituted spoliation of evidence when the defendants had explicitly discussed the possibility of litigation before the
deletion and were principals of the company being sued); First Fin. Sec., Inc. v. Freedom Equity Grp., LLC, No. 15-
CV-1893-HRL, 2016 WL 5870218, at *3-4 (N.D. Cal. Oct. 7, 2016) (dealing with whether Defendants’ intentional
deletion of text messages after they had discussed the likelihood of litigation was spoliation of evidence under Rule
37(e); also, whether sanctions were warranted when it was unclear whether the information contained in the deleted
text messages would have been critical to plaintiff’s claims); Living Color Enterprises, Inc. v. New Era Aquaculture,
Ltd., No. 14-CV-62216,2016 WL 1105297, at *1-2, 4-7 (S.D. Fla. Mar. 22, 2016) (dealing with whether the deletion
of text messages from Defendant’s cell phone as a result of the phone’s auto-delete feature after he reasonably
anticipated litigation was spoliation of evidence that prejudiced the Plaintiff; also, whether Defendant’s failure to
disable the auto-delete feature that resulted in the deletion of text messages was evidence of his intent to deprive
Plaintiff of relevant evidence.); Clear-View Tech., Inc. v. Rasnick, No. 5:13-CV-02744-BLF, 2015 WL 2251005, at
*2, 7-11 (N.D. Cal. May 13, 2015) (whether Defendants spoliated text message evidence by purposefully deleting
emails and discarding cell phones after receiving messages threatening a lawsuit from Plaintiff and discussing the
possibility of litigation); Kan-Di-Ki, LLC v. Suer, No. CV 7937-VCP, 2015 WL 4503210, at *30 (Del. Ch. July 22,
2015) (whether Plaintiff’s deletion of relevant emails and loss of his cell phone constituted spoliation and whether
sanctions were warranted).

166 Debtor’s Exhs. 29-33 (DE # 80).
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control. While the allegations are problematic, the court does not conclude these actions constituted
civil contempt of the TRO.'¢’

With regard to Mr. Dondero’s alleged “willful ignorance” of the TRO, it is technically not
a violation of any term of the TRO. The most important thing here is that Mr. Dondero cannot claim
lack of knowledge of the TRO’s contents. As mentioned earlier, “[a]n alleged contemnor must have
had knowledge of the order on which civil contempt is to be based. The level of knowledge required,
however, is not high.”'®® When Mr. Dondero testified that he had not read the TRO (or the
underlying pleadings supporting it), maybe he was trying to imply lack of knowledge of its terms
as some sort of defense? Or maybe he really did not care to read the TRO and was relying entirely
upon his counsel to tell him all of its terms. Whatever the explanation, it really does not matter
much. The court determines that Mr. Dondero had the necessary knowledge of the TRO, for
purposes of holding him accountable for compliance with it, but—even if he was somewhat cavalier
in not actually reading the TRO line-for-line—this alone is not a violation of the TRO’s terms.

With regard to Mr. Dondero’s trespassing on the Debtor’s property after the Debtor had
evicted him, the problem here is that the “eviction” of Mr. Dondero occurred pursuant to the letter
that Debtor’s counsel sent to Mr. Dondero’s counsel on December 23, 2010—not pursuant to the

actual terms of the TRO.'®® The TRO itself did not specifically enjoin Mr. Dondero from going to

167 The court should add that it does not conclude that letters sent by counsel for the Advisors and the

NexPoint/HCMFA Funds, seeking to stop the sale of Highland CLO assets, and a motion that they filed to address
Highland CLO management issues, constituted contempt of court by Mr. Dondero. See Debtor’s Exh. 25 (DE # 80).
While Mr. Dondero, as the President and portfolio manager of these Non-Debtor Dondero-Related entities, was/is no
doubt in control of them, and while it is a very close call as to whether—through these lawyers’ actions—Mr. Dondero
was causing “(a) any entity owned or controlled by him, and/or (b) any person or entity acting on his behalf,” to
interfere with the disposition of assets controlled by the Debtor, the court ultimately believes that hiring lawyers to
file motions (and those lawyers taking steps leading up to the filing of the motions, such as sending letters previewing
that they may take legal actions), should not be viewed as having crossed the line into contemptuous behavior. Again,
this was a close call.

18 Kellogg v. Chester, 71 B.R. at 38.
169 Debtor’s Exh. 12 (DE # 80).
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the Highland offices. The later preliminary injunction entered on January 8, 2021 for the first time
contained such an injunction.!”® Thus, even though Mr. Dondero showed up in the Debtor’s offices
on January 5, 2021 to sit for the Debtor’s virtual deposition of him, the court does not conclude that
this violated a term of the TRO.

With regard to Mr. Dondero’s allegedly interfering with the Debtor’s obligation to produce
certain documents that were requested by the UCC and that were in the Debtor’s possession,
custody, and control, the court understands this to be a reference to Mr. Dondero texting Highland
employee Melissa Schroth and instructing her not to turn over documents concerning the Dugaboy
Trust (that were on Highland’s server) without a subpoena.!”! The court has already addressed this
as a TRO violation, since it was a communication with a Highland employee regarding matters
other than “shared services.” For the avoidance of doubt, there was no shared services agreement
between the Dugaboy Trust and Highland. This clearly was a TRO violation.

V. Damages.

The Contempt Motion requests that the court (i) find and hold Mr. Dondero in contempt for
violating the TRO; (ii) direct Mr. Dondero to produce to the Debtor and the UCC, within three days
all financial statements and records of Dugaboy and Get Good for the last five years; (iii) direct Mr.
Dondero to pay the Debtor’s estate an amount of money equal to two times the Debtor’s actual
expenses incurred in bringing this Motion, payable within three calendar days of presentment of an
itemized list of expenses; (iv) impose a penalty of three times the Debtor’s actual expenses incurred
in connection with any future violation of any order of this Court, and (v) grant the Debtor such

other and further relief as the court deems just and proper under the circumstances.

10 DE # 59 at ] 5.
171 Debtor’s Exh. 19 (DE # 101).
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As indicated earlier, the court can order what is necessary to: (1) compel or coerce obedience
of an order; and (2) to compensate the Debtor/estate for losses resulting from Mr. Dondero’s non-
compliance with a court order. Here, the court believes compensatory damages are more appropriate
than a remedy to compel or coerce future compliance. Compensatory damages are supposed to
reimburse the injured party for the losses and expenses incurred because of their adversary's
noncompliance. Courts have broad discretion but may consider such factors as: (1) the harm from
noncompliance; (2) the probable effectiveness of the sanction; (3) the financial resources of the
contemnor and the burden the sanctions may impose; and (4) the willfulness of the contemnor in
disregarding the court's order.

As far as the harm from noncompliance, the Debtor presented invoices of the fees incurred
by its counsel relating to the TRO and Contempt Motion. The Debtor did not attempt to quantify
any potential economic harm to the Debtor from Mr. Dondero’s prohibited conversations with
Debtor employees and attempted interference with trading. Should this matter? Once again, is this
much ado about nothing? In answering this question, context matters. Recall that the Corporate
Governance Settlement between the Debtor and UCC from January 2020 was all about removing
Mpr. Dondero from control of the Debtor but avoiding the drastic remedy of a Chapter 11 Trustee.
It was heavily negotiated and extremely detailed in its terms. Ultimately, Mr. Dondero was kept
around at the company in a non-control capacity, but eventually conflicts between the Debtor and
him (and between the Debtor and the Non-Debtor Dondero-Related Entities) became intolerable.
Mr. Dondero was, therefore, terminated. But almost immediately, he essentially began instructing
Debtor employees to ignore their boss (Mr. Seery) and do as Mr. Dondero said instead. All of this
was occurring at a critical time when the Debtor had filed a Chapter 11 plan, was still negotiating

it with creditors, and was set for a confirmation hearing—and, meanwhile, Mr. Dondero was trying
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to gain support for his own pot plan that would involve him regaining control of the company and/or
transitioning the Debtor’s managed funds over to his control. His interference—even if not
ultimately resulting in quantifiable harm to the Debtor’s balance sheet or cash flow—posed a risk
to the Debtor’s plan of reorganization that, ultimately ended up being supported by hundreds of
millions of dollars-worth of creditors (in fact, all creditors except the Non-Debtor Dondero-Related
Entities). The reality is that the Debtor’s counsel acted quickly in bringing the Contempt Motion
before much damage could be done. The fact that they acted swiftly—before the Debtor had
incurred any quantifiable damage other than significant attorneys’ fees—should not preclude the
Debtor from alleging harm and receiving reimbursement of its attorneys’ fees and expenses incurred
relating to the TRO and Contempt Motion.

As far as the attorneys’ fees incurred relating to the TRO and Contempt Motion, the Debtor
presented invoices of the fees incurred by its primary bankruptcy counsel, Pachulski Stang, during
December 2020 and January 2021, pertaining to “Bankruptcy Litigation”—much of which it
represented related to its attorney time devoted to the Contempt Motion. The Debtor admitted that
there were some other litigation matters mixed in these invoices.!”? Total December fees were
$526,686. The court has reviewed the December invoice and conservatively estimates that
$170.919 of the fees reflected in the December invoice related to the TRO and Contempt Motion
(other fees appeared to relate to other litigation matters such as the HarbourVest settlement, Pat
Daugherty issues, UBS, demand note litigation, and Dugaboy claims). Total January fees were
$698,770. The court has reviewed this invoice and conservatively estimates that $195,002 of the

fees reflected in the January 2021 invoice related to the TRO and Contempt Motion (again, other

172 Debtor’s Exhs. 38 & 39 (DE # 128).
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fees appeared to relate to other litigation matters such as UBS and other litigation). These two sums
total $365,921.

However, the hearing on this matter (as a result of continuances sought by Mr. Dondero)
did not occur until March 22 & 24, 2021. The court was presented with no invoices for February
or March. The court estimates that the hearing on this matter (March 22 & 24, 2021) required 10
hours of in-court time. The primary attorney handling this matter for the Debtor (Mr. Morris)
charged at $1,245 per hour and his paralegal (Ms. Canty) charged $425 per hour. The court will
assume that they each spent 10 hours during the day or two before the hearing preparing for it. This
would amount to an additional $33.400 of fees, bringing the total now to $399,321. The court
stresses that it used conservative math when scrutinizing the invoices. Moreover, this represents
fees only. The court assumes that the various depositions and transcripts required as a result of this
litigation resulted in many thousands of dollars of additional expenses. Also, Pachulski had local
counsel (Hayward & Associates) whose invoices were not submitted. Additionally, the UCC had
counsel monitoring all of this (Sidley & Austin)—whose fees and expenses are reimbursed by the
bankruptcy estate—and their fees and expenses have not been included. In summary, the $399,321
number is extremely conservative, and it does not include likely significant add-ons (expenses;
local counsel; and UCC counsel). The court determines that it is reasonable to round the $399,321
number up approximately $50,000, to $450,000 because of these extra items. In considering the
probable effectiveness of the sanction, the financial resources of Mr. Dondero and the burden the
sanctions may impose, and the willfulness of Mr. Dondero in disregarding the court's TRO, the
court believes—based on information it has learned at numerous hearings about Mr. Dondero’s
compensation and the size of the companies he has been running for almost 30 years—he has

substantial resources, and this $450,000 compensatory sanction will not place much of a burden on
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him at all. The court believes that there was willfulness with regard to many of Mr. Dondero’s
actions. The court has no idea about the probability of these sanctions being effective. Time will
tell.

The Debtor has asked for the court to impose a penalty of three times the Debtor’s actual
expenses incurred in connection with any future violation of any order of this Court. The court
declines to do this. However, the court will add on a sanction of $100,000 for each level of
rehearing, appeal, or petition for certioriari that Mr. Dondero may choose to take with regard to
this Order, to the extent any such motions for rehearing, appeals, or petitions for certiorari are not
successful.

Accordingly, it is hereby ORDERED that:

(1) Mr. Dondero is in civil contempt of court in having violated the court’s December

10, 2020 TRO—the court having found by clear and convincing evidence that: (1)
the TRO was in effect and Mr. Dondero knew about it; (2) the TRO required certain
conduct by Mr. Dondero; and (3) Mr. Dondero failed to comply with the TRO;
(i1) In order to compensate the Debtor’s estate for loss and expense resulting from Mr.
Dondero’s non-compliance with the TRO, Mr. Dondero is directed to pay the Debtor
(on the 15 day after entry of this order) an amount of money equal to $450,000;

(ii1))  The court will add on a sanction of $100,000 for each level of rehearing, appeal, or
petition for certioriari that Mr. Dondero may choose to take with regard to this
Order, to the extent that any such motions for rehearing, appeals, or petitions for
certiorari are pursued by him and are not successful;

(iv)  Other sanctions are denied at this time; and

(V) The court reserves jurisdiction to interpret and enforce this Order.
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

fhup 4% fpge —

United States BankluuptcS/Judge

Signed December 10, 2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
: §
Inre: § Chapter 11
N
HIGHLAND CAPITAL MANAGEMENT, L.P., § Case No. 19-34054-sgjl1
Debtor. 3
§
HIGHLAND CAPITAL MANAGEMENT, L.P., g
Plaintiff § Adversary Proceeding
’ §
vs. g
$ No. 20-03190-sgj
JAMES D. DONDERO, §
Defendant. 3

ORDER GRANTING DEBTOR’S MOTION
FOR A TEMPORARY RESTRAINING ORDER AGAINST JAMES DONDERO

Having considered the Debtor’s Motion for a Temporary Restraining Order and

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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Preliminary Injunction against James Dondero [Docket No. 6] (the “Motion”), the Memorandum

of Law (the “Memorandum of Law”)? in support of the Motion, and the Declaration of James P.

Seery, Jr. in Support of the Debtor’s Motion for a Temporary Restraining Order against James

Dondero [Docket No. 4] (the “Seery Declaration”), including the exhibits annexed thereto; and

this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and this
Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and this Court
having found that venue of this proceeding and the Motion in this District is proper pursuant to 28
U.S.C. §§ 1408 and 1409; and this Court having found that injunctive relief is warranted under
sections 105(a) and 362(a) of the Bankruptcy Code and that the relief requested in the Motion is
in the best interests of the Debtor’s estate, its creditors, and other parties-in-interest; and this Court
having found that the Debtor’s notice of the Motion and opportunity for a hearing on the Motion
were appropriate under the circumstances and that no other notice need be provided; and this Court
having determined that the legal and factual bases set forth in the Motion and the Memorandum
of Law establish good cause for the relief granted herein; and upon all of the proceedings had
before this Court; and after due deliberation and sufficient cause appearing therefor and for the
reasons set forth in the record on this Motion, it is HEREBY ORDERED THAT:

1. The Motion is GRANTED as set forth herein.

2. James Dondero is temporarily enjoined and restrained from (a) communicating
(whether orally, in writing, or otherwise), directly or indirectly, with any Board member unless
Mr. Dondero’s counsel and counsel for the Debtor are included in any such communication; (b)
making any express or implied threats of any nature against the Debtor or any of its directors,

officers, employees, professionals, or agents; (c) communicating with any of the Debtor’s

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Memorandum
of Law.
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employees, except as it specifically relates to shared services currently provided to affiliates owned
or controlled by Mr. Dondero; (d) interfering with or otherwise impeding, directly or indirectly,
the Debtor’s business, including but not limited to the Debtor’s decisions concerning its operations,
management, treatment of claims, disposition of assets owned or controlled by the Debtor, and
pursuit of the Plan or any alternative to the Plan; and (e) otherwise violating section 362(a) of the

Bankruptcy Code (collectively, the “Prohibited Conduct”).?

3. James Dondero is further temporarily enjoined and restrained from causing,
encouraging, or conspiring with (a) any entity owned or controlled by him, and/or (b) any person
or entity acting on his behalf, from, directly or indirectly, engaging in any Prohibited Conduct.

4. All objections to the Motion are overruled in their entirety.

5. The Court shall retain exclusive jurisdiction with respect to all matters arising from

or relating to the implementation, interpretation, and enforcement of this Order.

### END OF ORDER ###

3 For the avoidance of doubt, this Order does not enjoin or restrain Mr. Dondero from seeking judicial relief upon
proper notice or from objecting to any motion filed in the above-referenced bankruptcy case.
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PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No. 143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)

John A. Morris (NY Bar No. 266326) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

HAYWARD PLLC

Melissa S. Hayward (TX Bar No. 24044908)
MHayward@HaywardFirm.com

Zachery Z. Annable (TX Bar No. 24053075)
ZAnnable@HaywardFirm.com

10501 N. Central Expy, Ste. 106

Dallas, TX 75231

Telephone: (972) 755-7100

Facsimile: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
: §
I re: § Chapter 11
o8
HIGHLAND CAPITAL MANAGEMENT, L.P., § Case No. 19-34054-sgjl 1
Debtor. 3
§
HIGHLAND CAPITAL MANAGEMENT, L.P., g
Plaintiff § Adversary Proceeding No.
’ §
s, § No. 20-3190-sgj11
§
JAMES D. DONDERO, g
§

Defendant.

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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PLAINTIFF’S MOTION FOR AN ORDER REQUIRING MR. JAMES DONDERO TO
SHOW CAUSE WHY HE SHOULD NOT BE HELD IN CIVIL CONTEMPT FOR
VIOLATING THE TRO

Highland Capital Management, L.P., the plaintiff in the above-captioned adversary

proceeding (the “Adversary Proceeding”) and the debtor and debtor-in-possession (the “Debtor”

or “Highland”™) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its

undersigned counsel, files this motion (the “Motion”) seeking entry of an order requiring Mr.
James Dondero (hereinafter, “Mr. Dondero™) to show cause why he should not be held in civil
contempt for violating the Court’s Order Granting Debtor’s Motion for a Temporary Restraining
Order against James Dondero (Adv. Pro. Docket No. 10) (the “TRO”). In support of the
Motion, the Debtor respectfully states the following:

JURISDICTION AND VENUE

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and
1334(b). The Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O).

2. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.

3. The predicates for the relief requested in the Motion are sections 105(a) and

362(a) of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 7065 and 7001

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™).

RELIEF REQUESTED

4. The Debtor requests that this Court issue the proposed form of order to show

cause, attached hereto as Exhibit A (the “Proposed Order”), pursuant to sections 105(a) and

362(a) of the Bankruptcy Code and Rules 7001 and 7065 of the Bankruptcy Rules.
5. The evidence and arguments supporting the Motion are set forth in the Debtor’s

Memorandum of Law in Support of Its Motion for an Order Requiring Mr. James Dondero to
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Show Cause Why He Should Not Be Held in Civil Contempt for Violating the TRO (the

“Memorandum of Law”), and the Declaration of John A. Morris in Support of the Debtor’s

Motion for an Order Requiring Mr. James Dondero to Show Cause Why He Should Not Be Held

in Civil Contempt for Violating the TRO (the “Morris Declaration”), and the exhibits annexed

thereto, filed contemporaneously with this Motion. For the reasons set forth the Memorandum of
Law, the Debtor requests that the Court (i) find and hold Mr. Dondero in contempt for violating
the TRO; (ii) direct Mr. Dondero to produce to the Debtor and the UCC, within three days all
financial statements and records of Dugaboy and Get Good for the last five years; (iii) direct Mr.
Dondero to pay the Debtor’s estate an amount of money equal to two times the Debtor’s actual
expenses incurred in bringing this Motion, payable within three calendar days of presentment of
an itemized list of expenses; (iv) impose a penalty of three times the Debtor’s actual expenses
incurred in connection with any future violation of any order of this Court, and (v) grant the
Debtor such other and further relief as the Court deems just and proper under the circumstances.
6. In accordance with Rule 7007-1 of the Local Bankruptcy Rules of the United
States Bankruptcy Court for the Northern District of Texas (the “Local Rules”),
contemporaneously herewith and in support of this Motion, the Debtor is filing: (a) its
Memorandum of Law, (b) the Morris Declaration, and (c) the Debtor’s Motion for Expedited
Hearing on Motion for an Order Requiring Mr. James Dondero to Show Cause Why He Should

Not Be Held in Civil Contempt for Violating the TRO (the “Motion to Expedite”).

7. Based on the exhibits annexed to the Morris Declaration, and the arguments
contained in the Memorandum of Law, the Debtor is entitled to the relief requested herein as set

forth in the Proposed Order.
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8. Notice of this Motion has been provided to Mr. Dondero. The Debtor submits
that no other or further notice need be provided.

WHEREFORE, the Debtor respectfully requests that the Court (i) enter the Proposed
Order substantially in the formed annexed hereto as Exhibit A granting the relief requested

herein, and (ii) grant the Debtor such other and further relief as the Court may deem proper.
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Dated: January 7, 2021. PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No. 143717)
Ira D. Kharasch (CA Bar No. 109084)

John A. Morris (NY Bar No. 266326)

Gregory V. Demo (NY Bar No. 5371992)

Hayley R. Winograd (NY Bar No. 5612569)

10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

Email: jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC
/s/ Zachery Z. Annable

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

Appendix 065
5

006608

DOCS_NY:41930.2 36027/002



Case 20-03190-sgj Doc 48-1 Filed 01/07/21 Entered 01/07/21 16:14:58 Page 1 of 4
Case 3:21-cv-01590-N Document I72T Filed 08/08/21 Page €61o0b#867 PRggHIDLI0B0

EXHIBIT A
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
: §
In-re: § Chapter 11
1§
HIGHLAND CAPITAL MANAGEMENT, L.P., § Case No. 19-34054-sgj11
Debtor. 3
§
HIGHLAND CAPITAL MANAGEMENT, L.P., g
Plaintiff. § Adversary Proceeding No.
’ §
vs. § No. 20-3190-sgj11
§
JAMES D. DONDERO, g
§

Defendant.

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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ORDER GRANTING PLAINTIFF’S MOTION FOR AN ORDER REQUIRING MR.
JAMES DONDERO TO SHOW CAUSE WHY HE SHOULD NOT BE HELD IN CIVIL
CONTEMPT FOR VIOLATING THE TRO

Having considered (a) the Debtor’s Motion for an Order Requiring Mr. James Dondero
to Show Cause Why He Should Not Be Held in Civil Contempt for Violating the TRO [Docket
No. ] (the “Motion™); 2 (b) the Debtor’s Memorandum of Law in Support of Its Motion for an
Order Requiring Mr. James Dondero to Show Cause Why He Should Not Be Held in Civil

Contempt for Violating the TRO [Docket No. ] (the “Memorandum of Law”); (c) the exhibits

annexed to the Declaration of John A. Morris in Support of the Debtor’s Motion for an Order
Requiring Mr. James Dondero to Show Cause Why He Should Not Be Held in Civil Contempt for

Violating the TRO [Docket No. ] (the “Morris Declaration”); and (d) all prior proceedings

relating to this matter, including the December 10, 2020 hearing on the Debtor’s Motion for a
Temporary Restraining Order and Preliminary Injunction against James Dondero [Docket No.

6] (the “TRO Hearing”) and the hearing (the “Restriction Motion Hearing”) on the Motion for

Order Imposing Temporary Restrictions on Debtor’s Ability, as Portfolio Manager, to Initiate
Sales by Non-Debtor CLO Vehicles [Bankr. Case Docket No. 1528] that was brought by certain
financial advisory firms and investment funds that are represented by the law firm K&L Gates

(collectively, the “K&L Gates Clients”); and this Court having jurisdiction over this matter

pursuant to 28 U.S.C. §§ 157 and 1334; and this Court having found that this is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2); and this Court having found that venue of this
proceeding and the Motion in this District is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
this Court having found that sanctions are warranted under sections 105(a) and 362(a) of the

Bankruptcy Code and that the relief requested in the Motion is in the best interests of the

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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Debtor’s estate, its creditors, and other parties-in-interest; and this Court having found that the
Debtor’s notice of the Motion and opportunity for a hearing on the Motion were appropriate
under the circumstances and that no other notice need be provided; and this Court having
determined that the legal and factual bases set forth in the Motion establish good cause for the
relief granted herein; and upon all of the proceedings had before this Court; and after due
deliberation and sufficient cause appearing therefor and for the reasons set forth in the record on
this Motion, it is HEREBY ORDERED THAT:

1. The Motion is GRANTED as set forth herein.

2. Mr. Dondero shall show cause before this Court on Friday, January 8, 2021 at
9:30 a.m. (Central Time) why an order should not be granted: (i) finding and holding Mr.
Dondero in contempt for violating the TRO; (i) directing Mr. Dondero to produce to the Debtor
and the UCC within three days all financial statements and records of Dugaboy and Get Good for
the last five years; (iii) directing Mr. Dondero to pay the Debtor’s estate an amount of money
equal to two times the Debtor’s actual expenses incurred in bringing this Motion and addressing
Mr. Dondero’s conduct that lead to the imposition of the TRO and this Motion (e.g., responding
to the K&L Gates Clients’ frivolous motion and related demands and threats and taking Mr.
Dondero’s deposition), payable within three (3) calendar days of presentment of an itemized list
of expenses, (iv) imposing a penalty of three (3) times the Debtor’s actual expenses incurred in
connection with any future violation of any order of this Court, and (iv) granting the Debtor such
other and further relief as the Court deems just and proper under the circumstances.

3. The Court shall retain exclusive jurisdiction with respect to all matters arising

from or relating to the implementation, interpretation, and enforcement of this Order.

### END OF ORDER ###
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Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

HAYWARD PLLC

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
: §
In re: § Chapter 11
8§
HIGHLAND CAPITAL MANAGEMENT, L.P., § Case No. 19-34054-sgjl 1
Debtor. 3
§
HIGHLAND CAPITAL MANAGEMENT, L.P., g
Plaintiff § Adversary Proceeding
’ §
§ No.20-3190-sgjl1
Vs.
§
JAMES D. DONDERO, g
Defendant. 3

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and
service address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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DEBTOR’S MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR AN ORDER
REQUIRING MR. JAMES DONDERO TO SHOW CAUSE WHY HE SHOULD NOT BE
HELD IN CIVIL CONTEMPT FOR VIOLATING THE TRO

Highland Capital Management, L.P., the plaintiff in the above-captioned adversary

proceeding (the “Adversary Proceeding”), and the debtor and debtor-in-possession (the “Debtor”

or “Highland”) in the above-captioned chapter 11 case (“Bankruptcy Case”), submits this

memorandum of law (the “Memorandum”) in support of the Debtor’s Motion for an Order
Requiring Mr. James Dondero to Show Cause Why He Should Not Be Held in Civil Contempt for
Violating the TRO (the “Motion”), pursuant to sections 105(a) and 362(a) of title 11 of the

United States Code (the “Bankruptcy Code”), and Rules 7001 and 7065 of the Federal Rules of

Bankruptcy Procedure (the “Bankruptcy Rules”), for an order requiring Mr. James Dondero

(hereinafter “Mr. Dondero”) to show cause why he should not be held in civil contempt for
violating the Court’s Order Granting Debtor’s Motion for a Temporary Restraining Order
Against James Dondero (Adv. Pro. Docket No. 10) (the “TRQO”). In support of its Motion, the
Debtor states as follows:

PRELIMINARY STATEMENT

1. On December 10, 2020, this Court issued the TRO temporarily restraining
Mr. Dondero from, among other things, (a) communicating with any of the Debtor’s employees,
(b) interfering with or otherwise impeding the Debtor’s operations and management of its assets,
and (c¢) causing or encouraging any entity owned or controlled by Mr. Dondero from, directly or
indirectly, interfering with the Debtor’s operations and disposition of its assets.

2. The evidence (including documents and Mr. Dondero’s brash admissions
made during a deposition earlier this week) demonstrates that Mr. Dondero cavalierly violated

the TRO a substantial number of times, and in substantial ways; it also shows that he has no
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regard for this Court or these proceedings. Indeed, at least as of the time of his deposition, Mr.
Dondero had not even bothered to read the TRO or make any attempt to understand its scope.

3. In the four short weeks since the TRO was entered, Mr. Dondero (a)
“disposed” of (i.e., threw in the garbage) a cell phone bought and paid for by the Debtor in what
the Debtor believes was an attempt to evade discovery; (b) trespassed on the Debtor’s property
after the Debtor evicted him from its offices precisely because he was interfering with its
business; (c) interfered with the Debtor’s efforts to execute certain transactions in its capacity as
portfolio manager of certain CLOs (despite knowing of this Court’s ruling just six days earlier in
which it denied as “frivolous” a related motion brought by the K&L Gates Clients (as defined
below)); (d) otherwise knew of and supported the K&L Gates Clients when they sent three
separate letters to the Debtor making further demands and threats; (e) colluded with Scott
Ellington and Isaac Leventon (before they were terminated as Debtor’s in-house counsel) to
coordinate legal strategy against the Debtor; and (f) interfered with the Debtor’s obligation to
produce certain documents that were requested by the Official Committee of Unsecured
Creditors (the “UCC”) and that were in the Debtor’s possession, custody, and control.?

4. There is ample, admissible evidence to support the Motion. Based on that
evidence, the Debtor requests that the Court (i) find and hold Mr. Dondero in contempt for
violating the TRO; (ii) direct Mr. Dondero to produce to the Debtor and the UCC within three
days all financial statements and records of Dugaboy and Get Good for the last five years; (iii)
direct Mr. Dondero to pay the Debtor’s estate an amount of money equal to two times the
Debtor’s actual expenses incurred in bringing this Motion and addressing Mr. Dondero’s conduct

that lead to the imposition of the TRO and this Motion (e.g., responding to the K&L Gates

2 The Debtor’s investigation of Mr. Dondero’s conduct, and the roles played by Mr. Ellington and Mr.
Leventon, is ongoing and the Debtor reserves the right to identify additional bases to support the Motion
and/or to assert claims against anyone who wrongfully acted against the Debtor’s interests. Appendix 075

2

006617

DOCS_NY:41925.3 36027/002



Case 20-03190-sgj Doc 49 Filed 01/07/21 Entered 01/07/21 16:18:55 Page 6 of 14
Case 3:21-cv-01590-N Document I72T Filed 08/08/21 Page I6@b#B67 PRggHIDLI086

Clients’ frivolous motion and related demands and threats and taking Mr. Dondero’s deposition),
payable within three calendar days of presentment of an itemized list of expenses, (iv) impose a
penalty of three times the Debtor’s actual expenses incurred in connection with any future
violation of any order of this Court, and (v) grant the Debtor such other and further relief as the
Court deems just and proper under the circumstances.

FACTUAL BACKGROUND

A. The TRO is Entered but Mr. Dondero Does Not Read It or
Understand its Terms

5. On December 10, 2020, the Court issued the TRO prohibiting Mr.
Dondero from engaging in certain conduct with respect to the Debtor’s operations in order to
prevent irreparable harm to the Debtor pending the hearing on the Debtor’s Motion for a
Temporary Restraining Order and Preliminary Injunction against James Dondero [Docket No.
6], scheduled for January 8, 2021 (the “Hearing”). Specifically, the TRO temporarily enjoined
and restrained Mr. Dondero from:

(2)(a) communicating (whether orally, in writing, or otherwise), directly or
indirectly, with any Board member unless Mr. Dondero’s counsel and counsel for
the Debtor are included in any such communication;

(b) making any express or implied threats of any nature against the Debtor or any
of its directors, officers, employees, professionals, or agents;

(c) communicating with any of the Debtor’s employees, except as it specifically
relates to shared services currently provided to affiliates owned or controlled by
Mr. Dondero;

(d) interfering with or otherwise impeding, directly or indirectly, the Debtor’s
business, including but not limited to the Debtor’s decisions concerning its
operations, management, treatment of claims, disposition of assets owned or
controlled by the Debtor, and pursuit of the Plan or any alternative to the Plan;

(e) otherwise violating section 362(a) of the Bankruptcy Code (collectively, (a)-
(e) constitutes the “Prohibited Conduct”); and

(3) causing, encouraging, or conspiring with (a) any entity owned or controlled by
him, and/or (b) any person or entity acting on his behalf, from, directly or

indirectly, engaging in any Prohibited Conduct.
¥ CRSagie Y Appendix 076
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See Morris Dec. Exhibit J.
6. Mr. Dondero could not care less about the Debtor’s request for a
temporary restraining order against him, or the Court’s issuance of the TRO. Among other
things, Mr. Dondero never (at least as of the time of his deposition on January 4, 2021):

* reviewed the Declaration of James P. Seery, Jr., the Debtor’s Chief Executive
Officer, in support of the Debtor’s motion for the temporary restraining order;

* attempted to learn of the allegations made against him;
* thought about the fact that the Debtor was seeking a restraining order against him;
* listened to the hearing where the Court admitted evidence and heard argument on

the Debtor’s motion;

* read the transcript of the hearing where the Court granted the Debtor’s motion for
the TROr;

* read the TRO after it was entered; or

* made any meaningful effort to understand the scope of the TRO.

Morris Dec. Ex. Z at 12:17-15:14.
7. Mr. Dondero’s willful ignorance of the TRO, and the evidence supporting
the entry of the TRO, is itself contemptible.

B. Mr. Dondero Violated the TRO by Throwing Away his Cell Phone
after the TRO was entered

8. Mr. Dondero had a cell phone that was bought and paid for by the Debtor

(the “Debtor’s Phone”). The cell phone ATT account to which the phone and number were

attached is also the Debtor’s property. In early December, Mr. Dondero had the telephone
number associated with the Debtor’s Phone transferred to his personal account and — after the
TRO was entered — “disposed” of the phone, likely by throwing it in the garbage. Incredibly,

Mr. Dondero could not recall at his deposition (a) who decided to throw the Debtor’s Phone

3 “Morris Dec.” refers to the Declaration of John A. Morris, duly executed on January 7, 2021, and
submitted contemporaneously herewith in support of the Debtor’s Motion. Appendix 077
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away, (b) who actually threw it away; or (c) when, after the TRO was entered, the Debtor’s
Phone was “disposed” of.

9. Mr. Dondero was apparently not candid with his own lawyers concerning
the whereabouts of the Debtor’s Phone. On December 23, 2020, the Debtor demanded, among
other thing, the return of the Debtor’s Phone for the express purpose of obtaining the text
messages on it. Mr. Dondero’s counsel responded six days later to report that the Debtor’s
Phone could not be located; no mention was made of it having been “disposed” of. Morris Dec.
Exs. G, K, U, and Z at 71:24-76:2; 86:4-87:15.

10.  Mr. Dondero obviously communicates by text message. Based on his
conduct, the Court should find that Mr. Dondero has attempted to spoil evidence and draw a
negative inference.

C. Mr. Dondero Violated the TRO by Trespassing on the Debtor’s
Property

11. On December 23, 2020, the Debtor informed Mr. Dondero that he was
being evicted from the Debtor’s offices and would not be permitted entry as of December 30,
2020, precisely because the Debtor believed he was interfering with the Debtor’s business.

12.  Despite the unambiguous nature of the Debtor’s eviction notice, on
January 5, 2021, Mr. Dondero walked right into the Debtor’s offices and sat down in the
Debtor’s conference room to give his deposition; he even had the audacity to keep over 20
lawyers waiting while he spent 35 minutes making phone calls from the Debtor’s offices.

13.  Mr. Dondero did not seek or obtain the Debtor’s permission to enter their
premises. Morris Dec. Exs. K, Z at 9:3-19. And the Debtor has no knowledge as to when he
left that day, whether he met with any of the Debtor’s employees, and whether he has been in the

Debtor’s offices at other times.
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D. Mr. Dondero Violated the TRO by Interfering with the Debtor’s
Trading as Portfolio Manager of Certain CLOs

14.  As this Court may recall from recent hearings, Mr. Dondero owns and/or
controls certain financial advisory firms and investment funds that are represented by the law

firm K&L Gates (those entities are collectively referred to as the “K&L Gates Clients”). The

financial advisory firms owned by Mr. Dondero caused the investment funds controlled by Mr.
Dondero to invest in certain CLOs that are managed by the Debtor pursuant to written
agreements. In a repeat of his performance around Thanksgiving, and notwithstanding his
knowledge of this Court’s dismissal of the “frivolous” motion brought by the K&L Gates
Clients, on December 22, 2020, Mr. Dondero personally intervened to prevent the Debtor from
executing certain securities transactions authorized by Mr. Dondero. Morris Dec. Exs. K, L, Z
at 89:21-93:20.

E. Mr. Dondero Violated the TRO by “Pushing and Encouraging” the

K&L Gates Clients to Make Further Demands and Threats Against
the Debtor

15. On December 22, 23, and 30, 2020, the K&L Gates Clients sent letters in
which they made various demands and threats including, among other things, threats to take
steps to terminate the Debtor’s CLO management agreement and to hold the Debtor liable for
purported damages arising from the Debtor’s decision to evict Mr. Dondero from its offices. As
the court will recall from the testimony of Dustin Norris, Mr. Dondero owns and/or controls each
of the K&L Gates Client.

16. Mr. Dondero knew these letters were being sent and he “pushed” and
“encouraged” the K&L Gates Clients to send them, with knowledge of the Court’s December 16,
2020, ruling denying as “frivolous” the K&L Gates Clients’ related motion. Morris Dec. Exs.
M, N, X, and Z at 94:19-106:16. Indeed, the evidence will show that Mr. Dondero believes that
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a class action lawsuit against Mr. Seery or a referral to market regulators are among the options
available to the K&L Gates Clients. See, e.g., Morris Dec. Ex. Z at 62:19-63:22.
F. Mr. Dondero Violated the TRO by Communicating with the Debtor’s

Employees to Coordinate Their Legal Strategy Against the
Debtor

17. The Debtor will never be able to count the number of times that Mr.
Dondero violated the TRO by communicating with the Debtor’s employees, but the evidence
currently available shows that he communicated with Mr. Ellington and Mr. Leventon (after the
TRO was entered on December 10, 2020), in at least the following ways:

e On December 12, Mr. Ellington was actively involved in identifying a witness to
support Mr. Dondero’s interests at the December 16 hearing (Morris Dec. Ex. P);

e On December 15, Mr. Ellington and Mr. Leventon collaborated with Mr.
Dondero’s lawyers in preparing a “common interest” agreement (Morris Dec.
Exs. Q, Z at 116:21-120:14);

e On December 16, Mr. Dondero solicited Mr. Ellington’s help in coordinating all
of the lawyers representing Mr. Dondero’s interests, telling Mr. Ellington that he
needed him to “show leadership” (which Mr. Ellington eagerly agreed to do)
(Morris Dec. Ex. W);

e On December 23, Scott Ellington and Grant Scott communicated in connection
with efforts to schedule a call with Mr. Dondero and K&L Gates (Morris Dec.
Ex. Y);

e And in late December, Mr. Dondero communicated with Mr. Leventon to obtain
the contact information for Mr. Ellington’s and Mr. Leventon’s new lawyers at
Baker & McKenzie for the explicit purpose of advancing the “mutual shared
defense agreement.” (Morris Dec. Exs. S, Z at 136:8-139:5).

G. Mr. Dondero Violated the TRO by Preventing the Debtor from
Completing its Document Production

18. Mr. Dondero knew that several times in the last year “several entities” had
requested the Dugaboy financial statements. The documents (and those of Get Good) are on the
Debtor’s system, apparently in a place few people know about. In keeping with the Debtor’s
policies, those documents on the Debtor’s system are the Debtor’s property. After the TRO was
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entered, Mr. Dondero personally interfered with the Debtor’s search for these documents and
told one of the Debtor’s employees that the records could not be produced without a subpoena.
Notably, Mr. Dondero was instructed not to answer questions about whether he had discussed the
production of these documents with Mr. Ellington or Mr. Leventon, and he followed his
counsel’s instructions. Morris Dec. Exs. R, Z at 124:25-135:11.*

ARGUMENT

19. “The power to impose sanctions for contempt of an order is an inherent
and well-settled power of all federal courts—including bankruptcy courts.” In re SkyPort Global
Comm’s, Inc., No. 08-36737-H4-11, 2013 WL 4046397, at *1 (Bankr. S.D.Tex. Aug. 7, 2013),
aff'd., 661 Fed. Appx. 835 (5th Cir. 2016); see also In re Bradley, 588 F.3d 254, 255 (5th Cir.
2009) (noting that “civil contempt remains a creature of inherent power|[,]” to “prevent insults,
oppression, and experimentation with disobedience of the law[,]” and it is “widely recognized”
that contempt power extends to bankruptcy) (quoting 11 U.S.C. § 105(a), which states, in
pertinent part, that “[t]he court may issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of this title.”); Placid Refining Co. v. Terrebonne Fuel &
Lube, Inc. (In re Terrebonne Fuel & Lube, Inc.), 108 F.3d 609, 613 (5th Cir.1997) (“[W]e assent
with the majority of the circuits ... and find that a bankruptcy court's power to conduct civil
contempt proceedings and issue orders in accordance with the outcome of those proceedings lies
in 11 U.S.C. § 105.”). A bankruptcy court’s power to sanction those who “flout [its] authority is
both necessary and integral” to the court’s performance of its duties. SkyPort Global, 2013 WL
4046397, at *1. Indeed, without such power, the court would be a “mere board[ ] of arbitration,

whose judgments and decrees would be only advisory.” Id. (internal quotations omitted); see

4 As the Court may recall, on August 12, 2020, the Court entered an Order Resolving Discovery Motions
and Objections Thereto [Docket No., 942] that supposedly addressed issues of shared services and
“ownership” arguments made by related parties. Appendix 081
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also Bradley, 588 F.3d at 266 (noting that contempt orders are both necessary and appropriate
where a party violates an order for injunctive relief, noting such orders “are important to the
management of bankruptcy cases, but have little effect if parties can irremediably defy them
before they formally go into effect.”).

20. “A party commits contempt when [they] violate[] a definite and specific
order of the court requiring [them] to perform or refrain from performing a particular act or acts
with knowledge of the court's order.” Travelhost, 68 F.3d at 961. Thus, the party seeking an
order of contempt in a civil contempt proceeding need only establish, by clear and convincing
evidence: ““(1) that a court order was in effect, and (2) that the order required certain conduct by
the respondent, and (3) that the respondent failed to comply with the court's order.” F.D.I.C. v.
LeGrand, 43 F.3d 163, 170 (5th Cir. 1995); see also Martin v. Trinity Indus., Inc., 959 F.2d 45,
47 (5th Cir.1992) (same); Travelhost, 68 F.3d at 961 (same). “To support a contempt finding in
the context of a TRO, the order must delineate ‘definite and specific’ mandates that the
defendants violated.” Am. Airlines, Inc. v. Allied Pilots Ass'n, 228 F.3d 574, 578 (5th Cir. 2000)
(citing Fed. R. Civ. P. 65). The court need not, however, “anticipate every action to be taken in
response to its order, nor spell out in detail the means in which its order must be effectuated.” /d.
Moreover, “[tlhe contemptuous actions need not be willful so long as the contemnor actually
failed to comply with the court's order. /d. (citing N.L.R.B. v. Trailways, Inc., 729 F.2d 1013,
1017 (5th Cir.1984).

21. To that end, judicial sanctions in civil contempt proceedings may be
employed for either or both of two purposes: “to coerce the defendant into compliance with the
court’s order, and to compensate the complainant for losses sustained.” Am. Airlines, 228 F.3d at
586 (internal quotations omitted). “Compensatory civil contempt reimburses the injured party

for the losses and expenses incurred because of [their] adversary's noncompliance.” Norman
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Bridge Drug Co. v. Banner, 529 F.2d 822, 827 (5th Cir.1976); see also Travelhost, 68 F.3d at
961 (noting that “[b]ecause the contempt order in the present case is intended to compensate
[plaintiff] for lost profits and attorneys' fees resulting from the contemptuous conduct, it is
clearly compensatory in nature.”); In re Terrebonne Fuel & Lube, Inc., 108 F.3d at 613
(affirming court’s decision to impose sanctions for violating injunction and awarding plaintiff
costs and fees incurred in connection with prosecuting defendant’s conduct); F.D.I.C., 43 F.3d
168 (affirming court’s imposition of sanctions requiring defendant to pay movant attorneys’
fees). Ultimately, courts have “broad discretion in the assessment of damages in a civil contempt
proceeding.” Am. Airlines, 228 F.3d at 585; see also F.D.1.C., 43 F.3d 168 (reviewing lower
court’s contempt order for “abuse of discretion” under the “clearly erroneous standard.”); In re
Terrebonne Fuel & Lube, Inc., 108 F.3d at 613 (“The bankruptcy court's decision to impose
sanctions is discretionary[]”). For the reasons that follow, the Debtor shows—clearly and
convincingly—that Mr. Dondero committed contempt.

22.  The Debtor easily meets the foregoing standards. Based on the evidence,
there can be no dispute that Mr. Dondero has wantonly and intentionally violated the TRO on
many occasions, in many ways. Mr. Dondero’s conduct cannot be justified or explained away
and there is no basis to oppose this relief requested herein.

CONCLUSION

WHEREFORE, the Debtor respectfully requests that the Court grant its Motion and enter
an Order in the form annexed hereto as Exhibit A, and grant any further relief as the Court deems

just and proper.
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ATTORNEYS FOR DEFENDANT JAMES DONDERO

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: § Case No. 19-34054
§
HIGHLAND CAPITAL MANAGEMENT, L.P. § Chapter 11
§
Debtor. §
§
HIGHLAND CAPITAL MANAGEMENT, L.P., §
§
Plaintiff. §
§
V. §
§ Adversary No. 20-03190
JAMES D. DONDERO, §
§
Defendant. §

JAMES DONDERO’S OBJECTION AND RESPONSE TO PLAINTIFF’S MOTION FOR
AN ORDER REQUIRING MR. JAMES DONDERO TO SHOW CAUSE

James D. Dondero (“Defendant” or “Dondero”), the defendant in the above-captioned
adversary proceeding, hereby files this Objection and Response to Plaintiff’s Motion for an Order
Requiring Mr. James Dondero to Show Cause Why He Should not be Held in Civil Contempt for

Violating the TRO [Adv. Dkt. 48]. In support thereof, Defendant respectfully represents as follows:

Appendix 086

JAMES DONDERO’S OBJECTION AND RESPONSE TO PLAINTIFF’S
MOTION FOR ORDER TO SHOW CAUSE AND BRIEF IN SUPPORT

008017



Case 20-03190-sgj Doc 110 Filed 02/21/21 Entered 02/21/21 13:09:58 Page 2 of 27
Cese 32BN Domumentt 7735 FiEi D8EB21N ey S8aif468) Aeg D 1B98Y7

Table of Contents
L. Preliminary Stat@mMENT.........ceeeiiiiiiieeiiee ettt e et e e e e et eestaeesssaeeseseeenseeennnas 2
II. Argument and AULNOTITIES. .....ccuiiiiiieeiee ettt et e e ae e et eesbaeessaeeesaseeennes 4
A. The TRO is not clear and UnambiGUOUS. .........c..cevvuieeriiieriiieeiiee e eiee e eree e 5

B. Even if the TRO is clear and unambiguous, the vast majority of actions alleged by the
Debtor do not violate the TRO.........cooiiiiiiiiiiie e 10

C. Any violation of the TRO was ministerial, the Debtor suffered no harm, and Dondero
substantially complied with the order. ..........cccooeviiiiiiieiii e 18

D. The Debtor improperly seeks to conduct irrelevant and unauthorized discovery
against third parties in connection with the Contempt Motion ..........ccceevveeennennne. 19

E. The Debtor improperly seeks damages and to punish Dondero for conduct that could

not in good faith violate the TRO and that pre-dated the TRO ..........ccccoceivirininnnie. 20
1. AdMISSIONS/DENIALS ......eiiiiiiiiiiiieeiee ettt e 21
. Appendix 087

i

008018



Case 20-03190-sgj Doc 110 Filed 02/21/21 Entered 02/21/21 13:09:58 Page 3 of 27
Cese 32HavOEADN Dommentt7735 Fied D8EH21N  Fapye 3D aif468) Ay D 189FB

Table of Authorities

Cases
Doe v. Bush, 261 F.3d 1037, 1062 (11th Cir. 2001) ...occeeiiieiiiiierieeieeeeieeee e 11
Eavenson v. Holtzman, 775 F.2d 535, 544 (3d Cir. 1985)....uiiiciiieiieeeeeeeeeeeee e 6
Ga. Power Co. v. NLRB, 484 F.3d 1288, 1291 (11th Cir. 2007)....cceeviereeierieieeeieeiee e 5
Longshoremen's Ass'n, Local 1291 v. Philadelphia Marine Trade Ass'n,
389 LS. 64, 76 (1907 ) ittt et sttt ettt ettt et sbe et nas 6
MillerCoors LLC v. Anheuser-Busch Cos., LLC, 940 F.3d 922, 924 (7th Cir. 2019). ......cc.cc........ 5
Norman Bridge Drug Co. v. Banner, 529 F.2d 822, 827 (5th Cir.1976).....cccccevviiviiiiieieeiiens 5
Petroleos Mexicanos v. Crawford Enterprises, Inc., 826 F.2d 392, 401 (5th Cir. 1987) ............... 4
Piggly Wiggly Clarksville, Inc. v. Mrs. Baird's Bakeries, Inc.,
177 F.3d 380, 382 (5th Cir. 1999) ..oeeieieeee ettt 4
Placid Refining Company v. Terrebonne Fuel and Lube, Inc.,
108 F.3d 609, 613 (5th Cir. 1997) oot 4
Riccard v. Prudential Life Ins. Co., 307 F.3d 1277, 1298 (11th Cir. 2002) .....ccceevveeivienieeiieienns 4
Robinson v. Rothwell (In re Robinson), 342 Fed. Appx. 235, 2009 U.S. App. LEXIS 19040 (8th
CIE. 2009) ettt ettt bttt ettt et e st e bt et ea e e bt et e n e e bt enteeaeebeenteeneenteeneenes 7
Schmidt v. Lessard, 414 U.S. 473, 476 (1974) ..oooooeieeee ettt esvae e 5
Travelhost, Inc. v. Blandford, 68 F.3d 958, 961 (5th Cir. 1995) ...cooveiiiieieeeeeeeeeeee e, 4
United States Steel Corp. v. United Mine Workers, 598 F.2d 363, 368 (5th Cir. 1979) ................. 4
Williams v. United States, 402 F.2d 47, 48 (10th Cir. 1967) ...cccoiiieeiiieeieeeeeeeee et 5
Statutes
L1 U S G § 302 ettt ettt ettt e ettt ettt te e nt ettt e entenaeenteenee e 9
Rules
LT I SO 5 2 R 3o PR S 5

. Appendix 088

il

008019



Case 20-03190-sgj Doc 110 Filed 02/21/21 Entered 02/21/21 13:09:58 Page 4 of 27
Cese 32BN Domumentt 7735 FiEi D8EB21  Fape 80 alf468) Ay D 898D

I. PRELIMINARY STATEMENT

1. The Contempt Motion' has little to do with a legitimate violation of a court order
and resulting damages to the Debtor. The Debtor well knows that the majority of actions
complained of in the Contempt Motion do not violate a clear and specific provision of the TRO.
Yet, it has brought the motion to further impugn Dondero’s reputation before this Court, prevent
Dondero and his related entities from being able to exercise and pursue their legal rights and
remedies related to this case or their relationship with the Debtor or its business, and to attempt to
gain an undue advantage in potential future disputes between the parties. The evidence will
show—contrary to the Debtor’s bluster and inuendo at prior hearings—that Dondero substantially
complied with the TRO and did not violate any clear and specific provision of the TRO.
Accordingly, the Contempt Motion should be denied.

2. The grounds underlying the Contempt Motion evidence the concern that Dondero
expressed to the Court during both the TRO and the Preliminary Injunction hearings that the broad
and vague TRO (and later the injunction) does not provide clear notice to Dondero of the acts
restrained and allows the Debtor to use the threat of contempt as a weapon to enjoin otherwise
lawful conduct.

3. As can be seen by the Contempt Motion, the Debtor has done just that. Despite not
being explicitly restrained by the TRO, the Debtor is seeking to have Dondero found in contempt
for a number of actions that cannot reasonably be interpreted to violate the TRO, including (i)
Dondero replacing his cell phone and leaving the old phone at Debtor’s office; (i) going into

Debtor’s empty office space (which Dondero was arguably entitled to do under the shared services

' As used herein, the term Contempt Motion shall refer to Plaintiff’s Motion for an Order Requiring Mr. James
Dondero to Show Cause Why He Should not be Held in Civil Contempt for Violating the TRO [Adv. Dkt. 48] and the
supporting brief [Adv. Dkt. 49], collectively.
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agreements) to appear for a deposition noticed by the Debtor; (ii1) two letters sent by counsel for
third-party entities to Debtor’s counsel making certain requests, which requests the Debtor rejected
and for which no additional action was taken by Dondero or these third parties after the sending
of the letters; and (iv) the filing (and eventual prosecution) of a motion brought by third party
entities before the TRO was even entered and which action was explicitly allowed under the TRO.
The Contempt Motion does not even attempt to describe how these actions violated the TRO. Nor
could it. Under its terms, the TRO simply does not apply to these actions. The Debtor will not be
able to satisfy its high burden that these actions violated a clear and specific term of the TRO.

4. While Dondero admits that there were certain, extremely limited communications
made between him and certain of the Debtor’s employees, the evidence will show that all or
substantially all of the communications made were allowed and Dondero substantially complied
with this provision of the TRO. The limited communications exchanged between Dondero and
Debtor employees were either allowed pursuant to the Shared Services Agreements, related to the
Pot Plan or other settlement discussions, or were otherwise authorized by the Debtor. Even if
certain communications could be found as violating the letter of the TRO, there were no
communications made that related to, interfered with, or otherwise impeded the Debtor’s business,
or that caused harm to the Debtor’s business.

5. For these reasons, the Contempt Motion should be denied. The Debtor will not be
able to show by clear and convincing evidence that Dondero violated a clear and specific provision
of the TRO. To the extent the Court finds that there were any ministerial violations of the TRO,
the Court should refrain from holding Dondero in contempt because (i) he substantially complied
with the TRO; (i) any ministerial communications made and not subject to an exception under the

TRO did not relate to, interfere with, or otherwise impede the Debtor’s business; and (iii) the
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Debtor’s business suffered no actual damages or harm as a result of such communications or other
potential violation of the TRO.

II. ARGUMENT AND AUTHORITIES

6. Bankruptcy courts in the Fifth Circuit have the authority to conduct civil
contempt proceedings. Placid Refining Company v. Terrebonne Fuel and Lube, Inc., 108 F.3d
609, 613 (5th Cir. 1997). The test for contempt in the Fifth Circuit requires the showing that (1) a
court order was in effect; (2) the order required certain conduct; and (3) the respondent failed to
comply with the order. Piggly Wiggly Clarksville, Inc. v. Mrs. Baird's Bakeries, Inc., 177 F.3d
380, 382 (5th Cir. 1999). In civil contempt, the burden of proofis clear and convincing, as opposed
to preponderance of evidence. Petroleos Mexicanos v. Crawford Enterprises, Inc., 826 F.2d 392,
401 (5th Cir. 1987). Clear and convincing evidence is “that weight of proof which produces in the
mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought to be
established, evidence so clear, direct and weighty and convincing as to enable the fact finder to
come to a clear conviction, without hesitancy, of the truth of the precise facts of the
case.” Travelhost, Inc. v. Blandford, 68 F.3d 958, 961 (5th Cir. 1995). “A party commits
contempt when he violates a definite and specific order of the court requiring him to perform or
refrain from performing a particular act or acts with knowledge of the court’s order.” /d.

7. “A party may avoid a contempt finding where it can show that it has substantially
complied with the order, or has made every reasonable effort to comply.” United States Steel Corp.
v. United Mine Workers, 598 F.2d 363, 368 (5th Cir. 1979).

8. “[S]anctions for civil contempt are meant to be wholly remedial and serve to benefit
the party who has suffered injury or loss at the hands of the contemnor.” Petroleos Mexicanos, 826

F.2d at 399. “Compensatory damages awarded as a sanction for violation of a court order are to
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“[reimburse] the injured party for the losses and expenses incurred because of his adversary's
noncompliance.” Norman Bridge Drug Co. v. Banner, 529 F.2d 822, 827 (5th Cir.1976).

A. The TRO is not clear and unambiguous.

0. A finding of civil contempt must be supported by clear and convincing evidence
that “(1) the allegedly violated order was valid and lawful; (2) the order was clear and
unambiguous; and (3) the alleged violator had the ability to comply with the order.” Ga. Power
Co. v. NLRB, 484 F.3d 1288, 1291 (11th Cir. 2007); Riccard v. Prudential Life Ins. Co., 307 F.3d
1277, 1298 (11th Cir. 2002).

10. Injunctions and Temporary Restraining Orders are required to be definite and
specific to be enforceable. Rule 65(d) of the Federal Rules of Civil Procedure provides that
“[e]very order granting an injunction and every restraining order shall set forth the reasons for its
issuance; shall be specific in terms; shall describe in reasonable detail, and not by reference to the
complaint or other document, the act or acts sought to be restrained.” The specificity requirement
“ensures that a party who is restrained by a preliminary injunction knows clearly what conduct is
being restrained and why.” MillerCoors LLC v. Anheuser-Busch Cos., LLC, 940 F.3d 922, 924
(7th Cir. 2019).

11. The specificity provisions of Rule 65(d) are not mere technical requirements. “The
Rule was designed to prevent uncertainty and confusion on the part of those faced with injunctive
orders, and to avoid the possible founding of a contempt citation on a decree too vague to be
understood.” Schmidt v. Lessard, 414 U.S. 473, 476 (1974) (per curiam). Accordingly, an
injunction “cannot be so general as to leave the party open to the hazard of conducting business in
the mistaken belief that it is not prohibited by the injunction and thus make him vulnerable to

prosecution for contempt.” Williams v. United States, 402 F.2d 47, 48 (10th Cir. 1967).
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12. As the Supreme Court has stated,

The judicial contempt power is a potent weapon. When it is founded upon a decree

too vague to be understood, it can be a deadly one. Congress responded to that

danger by requiring that a federal court frame its orders so that those who must

obey them will know what the court intends to require and what it means to forbid.
Longshoremen's Ass'n, Local 1291 v. Philadelphia Marine Trade Ass'n, 389 U.S. 64, 76 (1967).

13.  Two principles must be established to show a civil violation of a court order. “The
first of these is that it must be proved that the alleged contemnor had knowledge of the order which
he is said to have violated. The corollary of this proposition is that the order which is said to have
been violated must be specific and definite.”?

14. As to the latter issue, “[a]n order may be so vague or indefinite that, even though
the alleged contemnor is chargeable with knowledge of such order, he cannot be punished for
doing what he did in view of lack of certainty as to what it prohibited or directed.” /d. In addition,
it is a “long-standing, salutary rule in contempt cases [] that ambiguities and omissions in orders
redound to the benefit of the person charged with contempt.” /d.

15.  As described in detail below, several provisions of the TRO (and later the
Preliminary Injunction) are too broad, vague, nonspecific, and ambiguous as to be enforceable.
Given the lack of specificity and ambiguous nature of the order, the Court should err on the side
of caution, resolve the ambiguities in Dondero’s favor, and deny the Contempt Motion

16.  First, the provision of the TRO that prohibits Dondero from “interfering with or
otherwise impeding, directly or indirectly, with the Debtor’s business, including but not limited to
the Debtor’s decisions concerning its operations, management, treatment of claims, disposition of

assets owned or controlled by the Debtor, and pursuit of the Plan or any alternative to the Plan” is

not clear, definite, and specific because it does not list specific acts that are to be restrained. Rather,

2 Eavenson v. Holtzman, 775 F.2d 535, 544 (3d Cir. 1985).
Appendix 093

JAMES DONDERO’S OBJECTION AND RESPONSE TO PLAINTIFF’S
MOTION FOR ORDER TO SHOW CAUSE AND BRIEF IN SUPPORT PAGE 6

008024



Case 20-03190-sgj Doc 110 Filed 02/21/21 Entered 02/21/21 13:09:58 Page 9 of 27
Cese 32BN Domumentt 7735 FieEd D8EHB2N  Fape SYbaif46R) Ry D 8901

it lists a broad, vaguely-worded category of conduct that could be read to apply to any number of
unidentified actions related to this bankruptcy case or Debtor’s business. Interpreted broadly, this
provision could be read to prevent any action of Dondero or his related entities to assert their
individual legal rights in this case or to protect their individual business interests. This provision
could also be read to restrict any action that is in disagreement with a decision of the Debtor, such
as whether claims are properly treated or classified (“treatment of claims”), whether the Debtor’s
Plan complies with applicable law (“pursuit of the Plan”), whether Dondero can disagree with any
sale of assets owned or controlled by the Debtor (“disposition of assets owned or controlled by the
Debtor”), and whether Dondero could attempt to pursue his own alternative plan (“alternative to
the Plan”). Further, it is not clear how Dondero, as a former employee of the Debtor, can “interfere”
with the “Debtor’s decisions™ given that he has no standing, decision-making authority, or ability
to control the Debtor or its independent decisions, rather than simply to disagree with them or
assert his own legal positions that may be adverse to the Debtor.

17. This is similar to a broad and sweeping injunction that broadly attempts to enjoin
any “interference” with the administration of the Debtor’s estate or the Debtor’s business, which
courts in other circumstances have held is not specific enough to be enforceable. See, e.g.,
Robinson v. Rothwell (In re Robinson), 342 Fed. Appx. 235, 2009 U.S. App. LEXIS 19040 (8th
Cir. 2009) (reversing contempt finding resulting from provision in order preventing “any actions
to interfere in any way with administration of these jointly administered bankruptcies,” because
bankruptcy court’s order was neither sufficiently specific to be enforceable, nor clear and
unambiguous).

18. Here, the restrictions in the TRO are similar in that the TRO contains the broad

phrase “interfering with or otherwise impeding, directly or indirectly, the Debtor’s business”
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which is just as non-specific, unclear and ambiguous as the phrase from the case above. Further,
it appears the intent of this provision is at least partially to prevent Dondero from supposedly
“interfering” with the bankruptcy case as the Debtor then lists a series of general duties of a debtor
in possession as being included within this broad and amorphous category of interference. The
“treatment of claims,” for example, has nothing to do with how the Debtor’s business operates. It
instead appears the intent of this provision is also to enjoin Dondero and his related entities (and
their attorneys) from exercising their legal rights and asserting legal positions that the Debtor
simply disagrees with. Accordingly, these alleged restrictions are likewise non-specific, vague,
and ambiguous because no specific actions are identified as being restricted. It remains unclear
what actions Dondero can or cannot do related to this bankruptcy case or the Debtor’s business.

19. The ambiguity of the TRO is further evidenced by the fact that the Debtor has
asserted that attorneys for the Funds and Advisors® may not send letters to the Debtor asserting
certain legal positions and making certain requests because such actions “interfere” with the
Debtor’s business, even if no further action was taken after the letters were sent. While the TRO
does not say that counsel for certain of Dondero-related entities are prohibited from sending letters
to Debtor’s counsel to make requests, the Debtor has asserted that these entities sending such letters
caused Dondero to violate the TRO as falling under this broad category of “direct or indirect”
interference with Debtor’s business.* Plainly put, if legal requests made by third parties through
their counsel can cause Dondero to violate the TRO, neither Dondero nor his related entities have
fair notice of the acts allegedly restrained by the TRO.

20. By way of example, this is probably why the TRO entered against the Funds and

3 As used herein, “Funds and Advisors” shall mean and refer to Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities Fund, and NexPoint Capital, Inc.

4 See Debtor’s Brief in Support of Motion for Order to Show Cause, Adv. Dkt. 49.
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Advisors is more specific as to the acts restrained and includes a restriction on the Funds and
Advisors “seeking to terminate the portfolio management agreements and/or servicing agreements
between the Debtor and the CLOs.” The TRO entered against Dondero, however, contains no such
restriction. The sending of letters by these attorneys for third parties does not violate the TRO
entered against Dondero.

21. In addition, while Dondero is bound to respect the automatic stay, the provision of
the TRO (and later the injunction) that prevents Dondero from “violating section 362(a) of the
Bankruptcy Code” is nonspecific, lacking in detail, and too vague as to be enforceable. There are
no specific prohibited actions listed, and it is unclear what actions the Debtor may assert violate
the automatic stay, particularly as to sections 362(a)(1)-(5) (preventing actions against the Debtor
and property of the Debtor’s estate). This lack of specificity is material and significant because the
Debtor has apparently taken the position (or may later take the position) in this adversary
proceeding that any action taken by Dondero or his related entities that may impact the property
of non-Debtor subsidiaries may violate the automatic stay, despite asserting elsewhere in this
bankruptcy case that the property held by these subsidiaries is not property of the estate or subject
to the Bankruptcy Court’s jurisdiction or oversight.’® Therefore, this provision of the TRO does
not describe in reasonable detail the acts restrained and, in explicit violation of Rule 65(d), makes
reference to an outside source.

22. In sum, the TRO on its face lacks specificity and is unclear and unambiguous. The

3 See Debtor’s Response to Mr. James Dondero’s Motion for Entry of an Order Requiring Notice and Hearing for
Future Estate Transactions Occurring Outside the Ordinary Course of Business [Docket No. 1546], Para. 5 (“[T]he
assets of a debtor’s non-debtor subsidiaries are not property of a debtor’s estate.” and “transactions occurring at non-
Debtor entities . . . were otherwise arguably outside of this Court’s jurisdiction and oversight.”) (emphasis in original).

6 Id. at para. 10 (“Even though the value of the subsidiary’s outstanding shares owned by the debtor may be directly
affected by the subsidiary’s disputes with third parties, Congress did not give the bankruptcy court exclusive
jurisdiction over all controversies that in some way affect the debtor’s estate.”) (citing Parkview-Gem, Inc., 516 F.2d
807, 809 (8th Cir. 1975)) (internal citations and quotations omitted).

Appendix 096

JAMES DONDERO’S OBJECTION AND RESPONSE TO PLAINTIFF’S
MOTION FOR ORDER TO SHOW CAUSE AND BRIEF IN SUPPORT PAGE9

008027



Case 20-03190-sgj Doc 110 Filed 02/21/21 Entered 02/21/21 13:09:58 Page 12 of 27
Cese 32BN Domumentt 7735 Fiei N8B Fape 3B aif468) Ay D 1BOI07

Debtor’s actions indicate that it has interpreted the TRO so broadly as to make it impossible for
Dondero to know what actions he can or cannot take. The Preliminary Injunction is substantially
similar to the TRO and identical in the particular areas of concern presented to the Court here.
Given how the Debtor has moved for contempt based on the non-specific, broad, and unclear
provisions of the TRO, there is an imminent danger that the Debtor will broadly interpret the terms
of the Preliminary Injunction the same way, all without fair notice to Dondero. The Court should
not hold Dondero in contempt based on an unclear, broad, and non-specific order that can be so
broadly interpreted.

B. Even if the TRO is clear and unambiguous, the vast majority of actions alleged
by the Debtor do not violate the TRO.

23. Even if the TRO is clear and unambiguous, the vast majority of actions the Debtor
alleges violate the TRO do not do so under any fair reading. Further, the Contempt Motion fails to
state a plausible claim for relief for nearly all actions it alleges violated the TRO. Accordingly, the
Contempt Motion should be denied.

24. As described in detail below, despite not being explicitly or even implicitly
restrained by the TRO, the Debtor is seeking to have Dondero found in contempt for a number of
actions that plainly cannot violate the TRO, including (i) Dondero replacing his cell phone and
leaving the old phone at Debtor’s office; (ii)) Dondero going into Debtor’s mostly-empty office
space (which Dondero was arguably entitled to do under the shared services agreements) to appear
for a deposition noticed by the Debtor; (ii1) two letters sent by counsel for third-party entities to
Debtor’s counsel making certain requests, which the Debtor rejected and for which no additional
action was taken by Dondero or these third parties after the Debtor denied the requests made in
the letters; and (iv) the filing (and eventual prosecution) of a motion brought by third party entities
before the TRO was even entered and which action was explicitly allowed under the TRO. The
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Contempt Motion does not even attempt to describe how these actions violated the TRO. Nor could
it. Under its terms, the TRO simply does not apply to these actions. Accordingly, the Debtor will
not be able to satisfy its high evidentiary burden that these actions violated a clear and specific
term of the TRO.

25. To the extent that the Court finds that any of these actions are consistent with an
alleged violation (rather than violate a clear and specific term under clear and convincing
evidence), the Court should resolve any ambiguities and omissions in the TRO for Dondero’s
benefit. See Doe v. Bush, 261 F.3d 1037, 1062 (11th Cir. 2001) (reversing contempt finding when
there were two reasonable, competing interpretations of order, stating that ambiguities should be
construed in favor of the alleged contemnor).

i Dondero’s alleged “trespass” did not violate the TRO because the TRO
contained no restriction on his ability to be in the shared office space and the
Debtor did not request he vacate the space until December 23, 2020.

26. Dondero’s alleged “trespass” of the Debtor’s office space was not a violation of the
TRO. As the Court is aware, the TRO was entered on December 10, 2020. The Debtor did not
request that Dondero cease using his office space until nearly two weeks later, on December 23,
2020. Dondero does not understand how this can be a violation of the TRO, especially when his
only reason for entering the office space was to ensure attendance at a deposition requested by the
Debtor. Similarly, Dondero, as President and a portfolio manager of NexPoint Advisors, L.P.
(“NexPoint”) and Highland Capital Management Fund Advisors, LP (“HCMFA”), was entitled to
share the Debtor’s office space under the shared services agreements between the Debtor NexPoint
and HCMFA. Nevertheless, and despite his rights under these shared services agreements, he, after
receipt of the Debtor’s demand letter, did timely vacate the permanent use of his office space and

only returned to attend this deposition. Perhaps that was not the wisest decision, but it did not
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violate the TRO, and the Debtor suffered no harm as a result.
il The request letters sent by counsel for the Funds and Advisors did not violate
the TRO, and no subsequent actions were taken that could have impacted the
Debtor’s business.

27. The request letters sent by counsel for the Funds and Advisors do not violate a clear
and specific provision of the TRO. First, the letters were not sent by Dondero, but by counsel for
third parties, the Funds and Advisors, who made an independent decision to send these letters on
behalf of their clients. While Dondero is the President of the Advisors, there is no evidence that he
is solely in “control” of either the Funds or Advisors, and the evidence shows that the Funds each
have an independent board of directors. At any rate, most of this is beside the point because the
letters themselves did nothing. They made requests of the Debtor, which the Debtor rejected.
Neither the Funds and Advisors, nor Dondero, took any subsequent action on these requests after
they were rejected. There is no clear and specific provision of the TRO preventing counsel for the
Funds and Advisors from sending request letters related to the CLOs. Even if there were, no

subsequent action was taken and the Debtor suffered no harm.

iii. Contrary to the Debtor’s assertion, Dondero did not prevent the Debtor from
executing any trades.

28. Contrary to the Debtor’s assertion, Dondero did not prevent the Debtor from
executing certain securities transactions.

29.  As Mr. Seery has testified during his deposition, no finalized trades were ultimately
prevented from occurring.” With respect to the trades of December 22, 2020, at that time the
Debtor requested that two non-Debtor employees (Matt Pearson and Joe Sowin), both of whom

worked for non-Debtor HCMFA, to settle the trades of AVYA and SKY. These trades were not

7 See Seery Deposition Transcript dated January 20, 2021, p. 55:13-14 (“I don't think we had an agreed trade that
didn't close.”).
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“interfered with,” as alleged by the Debtor. Rather, the potential trade was simply delayed
(meaning simply the Debtor did not execute the trade in the market at the exact moment requested)
because the non-Debtor employees of HCMFA wanted to first independently investigate whether
the trade should occur based on concerns raised by their compliance department. The Advisors’
Chief Compliance Officer, Jason Post, testified at the Funds and Advisors Preliminary Injunction
hearing that Dondero did not instruct or pressure him or HCMFA employees not to book Seery’s
proposed trades. Rather, Dondero merely requested that HCMFA look at the trades from a
compliance perspective.® After review of the proposed trades by compliance, compliance made
the independent decision not to have HCMFA book the trades because they had not been run
through its pre-trade compliance process. As an independent entity with no apparent written
agreement with the Debtor requiring it to settle these trades, HCMFA was well within its rights to
temporarily not book the trades to investigate whether they satisfied its compliance process.’ There
was no agreed trade that was prevented from occurring, !° and the Debtor appears to have ultimately
sold some or all of these securities a short time later.
iv. The filing and prosecution of the CLO Motion by the Funds and Advisors does
not violate the TRO because the Motion was filed before the TRO was entered,
the Motion was not filed by Dondero, and the TRO contains a carve out

allowing Dondero to “seek judicial relief” with the Court.

30.  While it is unclear whether the Debtor is seeking to hold Dondero in contempt for

8 See January 26, 2021 Hearing Transcript, p. 95: 13-15 (“My recollection is I encouraged Compliance to look at those
trades”) and p. 96: 3-4 (“I never gave instructions not to settle the trades that occurred, but that's a different ball of
wax.”).

9 Mr. Seery has testified at his deposition that he is not aware of any written contract or agreement (other than
potentially shared services) between the Debtor and HCMFA that would require HCMFA to settle these trades. See
January 20, 2021 Seery Deposition Transcript, p. 50: 3-8.

10 See January 26, 2021 Hearing Transcript, p. 96: 3-4 (“I never gave instructions not to settle the trades that occurred,
but that's a different ball of wax.”); Seery Deposition Transcript, p. 55:13-14 (“I don't think we had an agreed trade
that didn't close.”).
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the filing and prosecution by the Funds and Advisors of the CLO Motion,!! to the extent Debtor
purports to do so it did not violate the TRO and, accordingly, the Debtor should not be granted its
attorney fees incurred in connection with the motion as it requests in the Contempt Motion.

31. While Dondero understands that the Court did not find the presentation of the CLO
Motion to be persuasive, the motion was filed before the TRO was entered and the TRO, even if
it applies to the conduct of the Funds and Advisors, provided a carve-out to allow for “seeking
judicial relief upon proper notice.” The CLO Motion was a request for relief that was made by the
Funds and Advisors upon proper notice. Accordingly, while the Court ultimately denied the
motion, the filing and prosecution of the motion by the Funds and Advisors cannot be found to
violate the TRO.

32. While the Debtor has presented very limited evidence on the management or
ownership structure of the Funds and Advisors, it repeatedly asserts that, because Dondero has
ownership or control rights in these entities that these entities do not, and cannot, act
independently. But the evidence shows that the Funds have independent boards that meet
frequently, have independent counsel, and they make independent decision. The Advisors, while
owned by Dondero, are not solely controlled by Dondero. Dondero, of course, has influence with
these entities, but they are independent companies that act to protect their independent interests.

33. In any event, to the extent that the filing and prosecution of the CLO Motion by the
Funds and Advisors can even be attributed to Dondero, those actions cannot be fairly read to
violate a clear and specific provision of the TRO because (i) the motion was filed before the TRO
was even entered; and (i1) the filing and prosecution of the CLO Motion fall under the carve out

of “seeking judicial relief upon proper notice” as explicitly allowed under the TRO.

" Motion for Order Imposing Temporary Restrictions on Debtor’s Ability, as Portfolio Manager, to Initiate Sales by
Non-Debtor CLO Vehicles [Docket No. 1522] (the “CLO Motion”™).

Appendix 101

JAMES DONDERO’S OBJECTION AND RESPONSE TO PLAINTIFF’S
MOTION FOR ORDER TO SHOW CAUSE AND BRIEF IN SUPPORT PAGE 14

008032



Case 20-03190-sgj Doc 110 Filed 02/21/21 Entered 02/21/21 13:09:58 Page 17 of 27
Caass8224ce\00E90ENN Dbooomaahil 7-35 FRdddL0RIB6I21 PRggelba of 260 PagelD 89822

34, In addition, like with the sending of letters by counsel for the Funds and Advisors,
there was no harm to the Debtor’s business as a result of the filing of the CLO Motion. Mr. Seery
has testified that no finalized trades were blocked or stopped as a result of the letters or the CLO
Motion'? and that no contracts were terminated or breached as a result of either action.'?

35. Because the filing and prosecution of the CLO Motion did not violate the TRO, the
Debtor should not be granted any attorney’s fees or expenses incurred relating to the CLO Motion.
Further, the Debtor should also not be granted its attorney’s fees because the motion was filed by
a separate entity, not Dondero, and other potential remedies existed against those entities if the
Debtor desired to recover its attorney’s fees. The Court should not allow the Debtor to sidestep
proper procedures by making Dondero pay the Debtor for attorney fees related to a motion he did
not file, which was filed before the TRO was even entered, and which was specifically authorized
to be filed under the TRO.

\A Dondero’s replacement of his cell phone did not violate the TRO because the
TRO contained no provision preventing the phone’s replacement.

36.  Dondero understands that the Court is concerned about the cell phone. And the
Debtor certainly made it appear as though Dondero replacing his cell phone was some significant,
watershed event. But from Dondero’s perspective, it was completely reasonable for him to replace
his cell phone. Dondero was no longer an employee of the Debtor as of October 9, 2020—about
two months before he replaced his phone. It is worth recalling that, at the time Dondero bought his
new cell phone and left his old phone at Highland’s offices on December 10th, the Debtor was
anticipating terminating all or virtually all employees before December 31, 2020. Given that

Dondero was no longer an employee of the Debtor at that time, and the fact that the company in

12 See Seery Deposition Transcript, p. 55:13-14 (“I don't think we had an agreed trade that didn't close.”).

13 See id. at p. 62.
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its then-present form would no longer exist within a few short weeks, it was not only reasonable
but expected that Dondero would replace his phone. This is probably why a week before the end
of the year the Debtor sent its December 23, 2020 letter stating that Dondero’s cell phone plan
would be terminated as of December 31, 2020 and requesting that Dondero return his phone.

37. Dondero, to prepare for the unwinding of the Debtor’s business, purchased a new
phone in early December before the TRO was entered and, in accordance with historic company
practice, left his prior phone with IT to be recycled or disposed of on or around December 10, 4

38. At the time Dondero replaced his phone, he had not been sent any preservation
notice, litigation hold letter, or any discovery requests in this adversary proceeding or in any other
matter related to this bankruptcy case.

39. But whether Dondero followed proper company procedure in replacing the phone
is irrelevant to the Contempt Motion because the TRO contains absolutely no restriction on his
ability to replace his phone. And without such a clear and definite restriction, he cannot be held in
contempt. See Waste Management of Wash. v Kattler, 776 F.3d 336, 343 (5th Cir. 2015) (reversing
district court’s contempt order for party’s failure to turn over iPad where no “definite and specific”
court order required the same).

40. In sum, at the time Dondero bought his new cell phone and worked to replace his
phone, (1) the TRO either had not been entered or Dondero did not yet have knowledge about its
entry;'® (ii) Dondero was not under any litigation hold or similar letter (the Debtor sent the

preservation request letter nearly two weeks later on December 23rd along with the sole discovery

requests served against Dondero in this case); and (ii1) no discovery was pending against Dondero

14 Dondero also testified at his deposition that his phone may have been provided under Shared Services Agreements.

15 Deposition Transcript of James Dondero, January 5, 2021, p. 71:24-25 — 72:3.
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in this adversary proceeding, the bankruptcy case, or in any other adversary proceeding or
contested matter. Further, the only discovery that has been sought in this adversary proceeding
predominantly asked for documents and communications starting on the date the TRO was entered
(December 10, 2020) onward—meaning the replacement of his phone on or around December 10
did not impact his responses to the Debtor’s document requests, which Dondero fully and
completed complied with. No party in this adversary proceeding or bankruptcy case has requested
that Dondero produce documents or communications from before December 10, 2020, with one
limited exception under the document requests served by the Debtor in this proceeding on
December 23, 2020.16

41. It is worth reiterating the point that, except with respect to the Clubok
communications requested in this adversary on December 23, 2020, no party has actually asked
Dondero to produce any text messages from any time period prior to December 10, 2020. On
December 23, 2020, about 2 weeks after Dondero replaced his phone, the Debtor by letter instead
demanded that Dondero turn over the cell phone to the Debtor and preserve all communications
on the phone, presumably so the Debtor could have unfettered access to all communications
Dondero made, in any nature, business-related or not, which would likely include a great deal of
privileged communications with his attorneys.

42. In fact, it was the Debtor’s obligation under the Term Sheet!” to take “reasonable

and proportional” steps to preserve discoverable information, including by “notifying employees

16 The document requests propounded by the Debtor in this adversary proceeding on December 23 asked for
documents and communications starting on December 10 with the exception of document requests related to
Dondero’s communications with Andrew Clubok, which period commenced on November 1, 2020, which were not
relevant to the claims in this proceeding. After having the opportunity to review emails and documents exchanged
between Dondero and Clubok, including settlement discussions and communications related to the Pot Plan, the
Debtor later admitted on the record that its alleged concerns were unfounded.

17 See Term Sheet, Dkt. 354, Exhibit C.
Appendix 104

JAMES DONDERO’S OBJECTION AND RESPONSE TO PLAINTIFF’S
MOTION FOR ORDER TO SHOW CAUSE AND BRIEF IN SUPPORT PAGE 17

008035



Case 20-03190-sgj Doc 110 Filed 02/21/21 Entered 02/21/21 13:09:58 Page 20 of 27
Caass8224ce\00E90EeNN Dbooomaahil 7-35 FRdddLORIBGI21 PRggelBb of 260 PagelD 82835

possessing relevant information of their obligation to preserve such data.”!® If the Debtor believed
that Dondero might possess relevant information, it was the Debtor’s obligation under the Term
Sheet to notify Dondero. The Debtor did not do so until December 23, 2020. The Debtor’s failure
to timely do so should not be imputed to Dondero, when Dondero had held his phone for more
than a year after this case was filed and only replaced it when it became clear that the company’s
monetization plan would proceed and nearly all employees would be imminently terminated.

C. Any violation of the TRO was ministerial, the Debtor suffered no harm, and
Dondero substantially complied with the order.

43. While Dondero concedes that he made certain, extremely limited and
inconsequential communications with certain of the Debtor’s employees, Dondero believed that
those communications were allowed for him to pursue his Pot Plan or were otherwise explicitly
allowed as a result of the Shared Services Agreements, pursuant to which certain employees of the
Debtor (referred to as the “Shared Employees™ in those agreements) also provide certain services
to NexPoint and HCMFA, including in the areas of information technology, legal and compliance,
accounting, telecom (including cell phones), and administrative and secretarial support. As an
employee and/or representative of these two entities, it was standard practice for Dondero to confer
with these employees under the Shared Services Agreements related to these services.

44. And even if there were communications made that could be viewed as violating the
TRO, the communications themselves were either ministerial in nature or did not in any way relate
to trying to interfere with or other impede the Debtor’s business. The Debtor will not be able to
show these communications interfered with or impeded the Debtor’s business or how they caused

harm, financial or otherwise, to the Debtor.

8 14 at p. 44 of 62. (“Debtor acknowledges that they should take reasonable and proportional steps to preserve
discoverable information in the party’s possession, custody or control. This includes notifying employees possessing
relevant information of their obligation to preserve such data”).
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45. The ministerial nature of the communications is evidenced by the communications
themselves. One such communication put into evidence by the Debtor was a text message to Isaac
Leventon wherein Dondero simply requested the contact information for the Committee’s counsel
so he could contact them regarding his Pot Plan. Other communications identified by the Debtor
are similar in that they do not relate to the Debtor’s business or operations or any attempt by
Dondero to interfere with the Debtor’s business. All or substantially all of the communications
made by Dondero to Debtor’s employees, which were extremely limited, were made under the
Shared Services Agreements, related to the Pot Plan, or were otherwise explicitly authorized by
the Debtor or made for settlement purposes.

46. In this case of communications with Scott Ellington, for example, the evidence will
show that the communications between Dondero and Ellington were extremely limited during the
applicable period and were made only pursuant to Shared Services or in Ellington’s role as “go-
between” or “settlement counsel” for Dondero and the Debtor.

47. For these reasons, although there were certain limited communications made
between Dondero and certain of the Debtor’s employees, the Court should find that Dondero
substantially complied with the TRO because the communications were either subject to an
exception under the TRO, related to the Pot Plan, or were otherwise not related to the Debtor’s
business or any attempt by Dondero to interfere with the Debtor’s business. In the event the Court
finds that any communications violated the TRO, the sanctions should be limited because the
Debtor suffered no harm to its business or operations as a result of these limited communications.

D. The Debtor improperly seeks to conduct irrelevant and unauthorized
discovery against third parties in connection with the Contempt Motion.

48.  The Debtor asserts that Dondero violated the TRO by preventing the Debtor from

completing its document production related to The Dugaboy Investment Trust and The Get Good
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Trust that the Debtor alleges, without support, are hidden on its system. But whether these
allegations are true or not is irrelevant to this proceeding because the TRO contained no provision
requiring these documents be produced or any provision in any way related to the discovery
matters between the Debtor and the Committee. If the Debtor or the Committee believes they are
entitled to discovery from Dugaboy or Get Good, they can seek to conduct that discovery. But
considering this matter in the context of a contempt proceeding against Dondero individually
confuses the issue, wastes the Court’s time, and potentially draws the Court into the middle of a
discovery dispute between those who aren’t even a party to this proceeding. It is also unclear how
the Debtor expected or expects Dondero to produce documents on the Debtor’s system when he
has been prevented from accessing the Debtor’s system for quite some time and has not had access
to it for months. Further, given that the Committee filed suit against Dugaboy and Get Good in
December 2020 and there is now a pending adversary proceeding,'” it seems that trying to require
Dondero (who is not the Trustee of the trusts) to produce these documents may deprive Dugaboy
and Get Good of their rights and discovery protections under the Federal and Bankruptcy Rules.?°
The TRO did not contemplate this issue and the Court should not consider it in this context.

49, Moreover, even if this issue is relevant, the evidence will show that counsel for the
Trusts and the Debtor have been engaging in discussions since mid-December and into January
2021 regarding the production of these documents, and the Trusts have been working in good faith
with the Debtor to foster the eventual production of these documents.

E. The Debtor improperly seeks damages and to punish Dondero for conduct that
could not in good faith violate the TRO and that pre-dated the TRO.

19 See Official Committee of Unsecured Creditors v. CLO Holdco, Ltd., et al., Adv. Proc. No. 20-03195, Amended
Complaint at Adv. Dkt. 6.

20 There are also concerns about production in this context because the Debtor, on January 22, 2021, commenced
adversary proceedings against all Dondero-related entities for certain demand notes except for those between the
Debtor and Dugaboy and Get Good.
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50. The Court should reject the Debtor’s attempt to impose broad damages on Dondero
related to actions that could not in good faith be found to violate the TRO. To the extent the Court
finds any material violations of the TRO, the damages should be limited to actual damages
resulting directly from such actions only, which Dondero believes will be minimal because the
Debtor’s business suffered no harm. The Debtor is improperly seeking damages resulting from
numerous actions and events that have nothing to do with the TRO, pre-dated the TRO, or just are
plainly wholly outside the scope of the TRO.

51. Among these are (i) Dondero’s replacement of his cell phone; (ii) Dondero’s
“trespass’ on Debtor’s property; (iii) the filing and prosecution of the CLO Motion by the Funds
and Advisors; and (iv) the sending of request letters to the Debtor by counsel for the Funds and
Advisors. As explained above, none of these actions can be considered violations of the TRO and
therefore should not be considered in any damages, compensatory or otherwise, sought by the
Debtor, including Debtor’s request for attorney’s fees and expenses related to the CLO Motion.

III. ADMISSIONS/DENIALS%

52. Paragraph 1 of the Contempt Motion asserts a legal conclusion to which no
response is required, to the extent a response is required, Dondero denies the allegations.

53. Dondero admits the allegations in paragraph 2 of the Contempt Motion.

54. Paragraph 3 of the Contempt Motion asserts a legal conclusion to which no
response is required. To the extent a response is required or appropriate, Dondero lacks knowledge

upon which to either admit or denial the allegations.

2! Dondero makes these qualified admissions and denials to comply with applicable law and rules, but denies that the
allegations in the Contempt Motion, including Sections B, C, and G, and certain of these admissions and denials in
response are relevant or admissible in the hearing on the Contempt Motion, particularly as in response to the
allegations made in Sections B, C, and G of the Contempt Motion. On February 20, 2021, Dondero filed a motion in
limine seeking to exclude irrelevant and prejudicial evidence the Debtor will seek to admit on these matters. Dondero
objects to the inclusion of any evidence related to these matters at the Contempt Hearing and reserve all rights.
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55. Paragraphs 4-6 of the Contempt Motion asserts legal conclusions to which no
response is required. To the extent a response is required, Dondero denies the allegations.

56. Dondero denies the allegations in paragraph 7 of the Contempt Motion.

57. Dondero admits that notice of the Contempt Motion was provided to his counsel as
alleged in paragraph 8 of the Contempt Motion.

58. To the extent necessary, Dondero further responds to the legal assertions and other
allegations made in the Debtor’s Brief?? as follows: Dondero admits that on December 10, 2020,
the TRO was entered as alleged in paragraph 1 of the Brief. This paragraph is not an exact recitation
of the terms of the TRO, and Dondero avers that the terms of the TRO speak for themselves. To
the extent a response is required or appropriate, Dondero denies the allegations because that is not
an accurate recitation of the terms of the TRO.

59. Dondero denies the allegations contained in paragraphs 2-4 of the Brief.

60. Dondero admits that on December 10, 2020, the TRO was entered as alleged in
paragraph 5 of the Brief. This paragraph does not appear to be an exact quotation of the terms of
the TRO, and Dondero avers that the terms of the TRO speak for themselves. Dondero denies the
remainder of the allegations contained in paragraph 5 of the Brief.

61. Dondero denies the allegations contained in the first sentence of paragraph 6 of the
Brief. Dondero admits he never reviewed the declaration of Seery. With respect to the remainder
of the allegations of paragraph 6, Dondero admits that the bullet points 1, 4, 5, 6 appear to be a
generally accurate recitation of Dondero’s deposition testimony on January 4. Dondero denies the
remainder of the allegations as they are not a complete and accurate portrayal of the facts

surrounding Dondero’s efforts to review the TRO.

22 Debtor’s Memorandum of Law in Support of Motion for an Order Requiring Mr. James Dondero to Show Cause
Why He Should Not Be Held in Civil Contempt for Violating the TRO [Docket No. 49] (the “Brief™).
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62. Dondero denies the allegations contained in paragraph 7 of the Brief.

63. Dondero lacks knowledge after reasonable inquiry to form a belief as to the
allegations in the first and second sentences of paragraph 8 of the Brief, and therefore denies same.
Dondero denies the allegations contained in the third sentence of paragraph 8 of the Brief. Dondero
admits that during his deposition he could not recall what happened to the phone. Dondero denies
the remainder of the allegations of paragraph 8 of the Brief. Dondero has also testified that the
phone may have been provided to him for use under the Shared Services Agreements.

64. Dondero lacks knowledge after reasonable inquiry to form a belief as to the
allegations in paragraph 9 of the Brief about the Debtor’s demands, and therefore denies same.
Dondero denies the remainder of the allegations in paragraph 9 of the Brief.

65. Dondero admits he has previously communicated by text as alleged in paragraph
10 of the Brief. Dondero denies the remainder of the allegations in this paragraph.

66. Dondero admits that on or about December 23, 2020, the Debtor demanded that
Dondero no longer access the Debtor’s office space as alleged in paragraph 11 of the Brief.
Dondero denies the remainder of the allegations contained in paragraph 11.

67. Dondero admits that he was at the Debtor’s office on January 5Sth to attend his
deposition, but denies that he was not authorized to access the space and denies that this was a
violation of the TRO. Dondero denies the remainder of the allegations in this paragraph.

68. Dondero admits that he did not seek Debtor’s explicit permission to enter the
premises as alleged in paragraph 13 of the Brief, but believes no permission was required, because
he was only there to attend his deposition and because of the shared services agreements.

69. Dondero denies the allegations made in the first sentence of paragraph 14 of the

Brief, however Dondero admits that he has certain control and/or ownerships rights of certain
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funds and financial advisory firms that are not named or identified in this paragraph. Therefore,
Dondero lacks knowledge on which to admit or deny the allegations or insinuations made by the
Debtor in paragraph 14 of the Brief, and therefore denies same. Dondero denies the remainder of
the allegations made in paragraph 14 of the Brief.

70. While Dondero upon information and belief is aware that letters were sent by
attorneys for certain funds and financial advisory firms to the Debtor on or around December 22,
23, and 30, 2020, Dondero lacks knowledge after reasonably inquiry sufficient to form a basis to
admit or deny the remainder of the allegations of paragraph 15 of the Brief, and therefore denies
same. Dondero denies the remainder of any additional allegations made in this paragraph. Dondero
denies there were any threats in any letters to the Debtor.

71. Dondero admits that he knew the letters were being sent but denies that he knew
the full content of the letters as alleged by the Debtor in paragraph 16 of the Brief. Dondero denies
the remainder of the allegations of paragraph 16 of the Brief.

72. In reference to paragraph 17 of the Brief, while Dondero admits that there were
certain extremely limited communications made between him and Leventon and Ellington, he
believed that those communications were allowed under an exception to the TRO, to pursue his
Pot Plan, under the shared services agreements, or with respect to Ellington, due to his role as a
“go-between” between him and the Debtor or the Independent Board. Dondero denies the
insinuations and allegations made by the Debtor related to the alleged communications in
paragraph 17 of the Brief. Dondero denies the remainder of the allegations in paragraph 17.

73. With respect to paragraph 18 of the Brief, Dondero admits he became aware that
“several entities” had reportedly been looking for the Dugaboy and Get Good financial documents,

but otherwise denies the allegations in paragraph 18 of the Brief. Dondero denies that the
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documents of Dugaboy and Get Good are the Debtor’s property. Dondero denies the remainder of
the allegations of paragraph 18 of the Brief.

74. Paragraphs 19-21 of the Brief contain legal authorities/assertions to which no
responses are required. To the extent a response is required or appropriate, Dondero denies the
allegations. Dondero denies the allegations contained in paragraph 22 of the Brief.

CONCLUSION

Defendant respectfully requests that the Court deny the Contempt Motion and grant
Defendant such other and further relief to which he may be justly entitled.
Dated: February 21, 2021 Respectfully submitted,

/s/ Bryan C. Assink

D. Michael Lynn

State Bar I.D. No. 12736500

John Y. Bonds, III

State Bar I.D. No. 02589100

John T. Wilson, IV

State Bar .D. No. 24033344

Bryan C. Assink

State Bar [.D. No. 24089009

BONDS ELLIS EPPICH SCHAFER JONES LLP
420 Throckmorton Street, Suite 1000
Fort Worth, Texas 76102

(817) 405-6900 telephone

(817) 405-6902 facsimile

Email: michael.lynn@bondsellis.com
Email: john@bondsellis.com

Email: john.wilson@bondsellis.com
Email: bryan.assink@bondsellis.com

ATTORNEYS FOR DEFENDANT JAMES DONDERO

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on February 21, 2021, a true and correct copy of the
foregoing document was served via the Court’s CM/ECF system on counsel for the Plaintiff.

/s/ Bryan C. Assink
Bryan C. Assink
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DALLAS, TEXAS - MARCH 22, 2021 - 9:39 A.M.

THE COURT: We have a setting in Highland Capital
Management, Case No. 20-3190. It's an adversary. We have
Plaintiff's Motion to Hold Mr. James Dondero in Civil Contempt
of Court.

Let's get lawyer appearances to start out with. Who do we
have appearing for Highland this morning?

MR. MORRIS: Good morning, Your Honor. It's John
Morris from Pachulski Stang Ziehl & Jones on behalf of the
Debtor.

THE COURT: Good morning. All right. And who 1is
appearing for Mr. Dondero's legal team?

MR. WILSON: This is John Wilson, Bonds Ellis Eppich
Schafer Jones, for Mr. Dondero.

THE COURT: All right. I know we have lots of other
observers on the video, but those are the only appearances I
will take for this matter.

All right. Well, let's talk about some housekeeping

matters before we get underway. Just to be clear, the motion

MS. SMITH: I can't hear.

THE COURT: Who says they can't hear? All right.
Can everyone hear me?

MR. MORRIS: Yes, Your Honor.

THE COURT: Okay. Mr. Wilson, you can hear me okay?
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MS. DANDENEAU: Excuse me, Your Honor. This is Debra
Dandeneau from Baker McKenzie. I believe that our local --
our co-counsel, Ms. Smith, wanted to make an appearance
because we will be participating in this hearing, and I
believe she's the one who's having the audio issues. Sorry to
interrupt.

THE COURT: All right. Now, well, first, Ms. Smith,
can you hear me okay?

(No response.)

THE COURT: All right. Ms. Dandeneau, remind me who
your clients are and what their role is in this matter.

MS. DANDENEAU: Your Honor, our clients are Mr.
Leventon and Mr. Ellington, at least in this matter. And they
have been -- they've -- they were requested to appear as
witnesses at this hearing. And so we are appearing to
represent them in connection with this hearing. By agreement
with the Pachulski firm, we're voluntarily producing them. We
are appearing -- I'm here. My partner, Michelle Hartmann from
Baker McKenzie, is here. Ms. Smith is here -- unfortunately,
without audio.

And we do have an agreement with the Debtor that, among
other things, they are -- they are not parties to this
proceeding. We are producing them voluntarily. But we do
have an agreement with the Pachulski firm that we will be

permitted to at least ask questions on redirect of these
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witnesses, and just wanted to make that clear, why we are here
and why our -- and Mr. Ellington and Mr. Leventon are
appearing voluntarily in this matter.

THE COURT: All right. Well, thank you, Ms.
Dandeneau. Hopefully, Ms. Smith will get her audio working
here shortly.

So I guess I should ask at this point, are there any other
attorneys in a similar posture that want to make an appearance
before we get started?

All right. Well, then let me get going with some
preliminary housekeeping matters. I'm noting for the record
that this motion asking the Court to hold Mr. Dondero in
contempt of court was filed January 7, 2021, and the order
that Mr. Dondero is alleged to have violated is a December 10,
2020 TRO the Court issued in this adversary proceeding, a
short three-page order.

So what I want to clarify at the outset is this. There's
been a lot of activity in the adversary. For example, on the
very day after this motion to hold Mr. Dondero in contempt was
filed, the Court issued a preliminary injunction, okay, in
other words, the follow-up to the TRO, on January 8th. So
sort of a weird posture, you might say. We're having a
hearing now, over two months later, on a motion to hold Mr.
Dondero in contempt of the TRO from December 10th, even though

we've subsequently had a preliminary injunction.

Appendix 118

008884




Case
C3asé

4

20-03190-sgj Doc 138 Filed 03/25/21 Entered 03/25/21 10:18:44 Page 6 of 278

21c¢\00550NN Dbounmaahil 7-39 FRdddL08IB6I21 PRggel2® of 268 PagelD 928939

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

I'm just clarifying that point to make sure our evidence
is carefully tailored here today. I think it would only be
evidence for activity between December 10, 2020 and January 7,
2021, because, again, you know, order entered December 10th,
motion to hold Mr. Dondero in contempt filed January 7th. So
this doesn't pertain to any alleged violations of the
preliminary injunction after it was issued on January 8th.

So, with that, I will allow opening statements. And if
you have anything to clarify about what the Court just said,
if someone views this any differently, please let me know in
your opening statements.

All right. Mr. Morris, you may proceed.

OPENING STATEMENT ON BEHALF OF THE DEBTOR

MR. MORRIS: Good morning, Your Honor. John Morris;
Pachulski Stang Ziehl & Jones; for the Debtor. Let me begin
by saying you have it exactly right.

THE COURT: Okay.

MR. MORRIS: We are only going to put forth evidence
of violations of the TRO that took place between December 10th
and the day that the preliminary injunction was issued on
January 8th. So it's a very short 29-period -- 29-day period,
and that really is what we're focused on here today.

As Your Honor just alluded to, on December 10th the Debtor
obtained a TRO against Mr. Dondero. The TRO was based on

uncontroverted testimony, including written threats to Mr.
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Seery and Mr. Surgent. It included evidence of interference
with Mr. Seery's trading activities as the CLO manager. And
so that happened on December 10th.

The TRO, Your Honor, is very clear. It is completely
unambiguous. If Your Honor will recall, on December 10th you
actually read out word for word of the operative portion of
the TRO and you made assessments with respect to every
provision in it as to whether or not it was clear and
unambiguous and whether or not it was reasonable. And after
that painstaking analysis, Your Honor signed the order.

In their opposition, Mr. Dondero now asserts —-- and this
is said several times —-- the exact opposite. He claims not to
know what conduct was prohibited. This is just not credible.
We are going to go through the TRO as applicable to the
violations that the Debtor is alleging here and we will show
that there is no room for debate as to what the TRO provided
and how his conduct was in violation of those very clear and
unambiguous provisions.

Mr. Dondero makes much in his opposition papers of the
clear and convincing evidence standard, Your Honor, and they
suggest that it's such a high hurdle we can't possibly meet
that here. Your Honor, the evidence that we will present
today doesn't prove that Mr. Dondero violated the TRO by clear
and convincing evidence. It proves it, not that we have to,

beyond reasonable doubt. Okay? There is no doubt that he
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violated the TRO in more than a dozen ways, and we're going to
prove that to you today.

Again, we don't have to meet that high standard, but clear
and convincing evidence is easy. Why is it easy? It's easy
for two very simple reasons. Mr. Dondero has already admitted
to certain of the violations, and you are going to see
documents today that say what they say, their meaning is
unambiguous, you will see the parties to the communications,
you will see the interference with the business, you will see
-- there is just no room for debate. It is not clear and
convincing. It's to a certainty that he violated the TRO more
than a dozen times.

Mr. Dondero claims repeatedly in his papers that he
substantially complied with the TRO. I don't know of any law,
any case that says that the Court is supposed to overlook
violations of a TRO if the person against whom it was entered
is otherwise in substantial compliance, but it's really
irrelevant. He did not substantially comply with anything.
The fact is that, despite being in place for only 29 days, we

are going to present evidence today of 17 specific violations

that are beyond dispute. Seventeen violations in just 29
days. The notion that he was in substantial compliance is not
credible.

I've got a short deck, Your Honor, that I just want to go

through with the Court so that I can preview the evidence that
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we're going to present today. And if Ms. Canty can just put
up the first page of the deck.

So, I don't know that the evidence is going to come in in
exactly this order, but the TRO states in Section 2 (c) that
Mr. Dondero is enjoined, quote, from communicating with any of
the Debtor's employees except as it specifically relates to
shared services. It is a blanket prohibition on communicating
with the Debtor's employees unless it relates to shared
services. Not ambiguous. Pretty clear. The conduct couldn't
-- right? Put yourself in Mr. Dondero's position. You have
been ordered by a court of law not to communicate with the
Debtor's employees unless it relates to shared services.

And so if you read the opposition, you'll see all the
different kinds of excuses as to these communications. You'll
see that they talked about the pot plan. There's nothing in
the TRO that allowed Mr. Dondero to speak with any of the
Debtor's employees about the pot plan. And he knew that and
his lawyers knew that. And how do you know they knew that?
Because on December 1l6th, just six days after the TRO was
entered into, they filed a motion at Docket 24 seeking to
modify the TRO to allow Mr. Dondero to speak directly with the
independent board about a pot plan. Right? He knew he
couldn't speak to anybody about the pot plan. He wanted to
speak with the board about the pot plan.

If he thought that the TRO allowed him to speak with the
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Debtor's employees about the pot plan, why didn't he think
that it was -- allowed him to talk to the independent board
about the pot plan?

He withdrew that motion, Your Honor, but that's -- that
was his state of mind. He knew he couldn't do that.

But here's the thing, Your Honor. None of the
communications that we're going to be -- put before you today
have anything to do with the pot plan. So not only is
discussion about the pot plan not permitted, it's not even --
it's not even relevant to today's discussion. But it's in
their papers.

They also put in their papers that somehow these
communications were authorized. Other than what Mr. Dondero
may say, there will be no evidence of any kind that the Debtor
authorized any of the communications. In fact, Mr. Seery is
going to testify and he will tell Your Honor that he did not
only not know of these communications, but had he known of
them, whether there was a TRO or not, he would have fired the
employees on the spot. And we're going to see the
communications, and Your Honor can form your own Jjudgment as
to whether or not an employer, particularly an employer in
bankruptcy, should tolerate the communications that we're
about to look at.

Shared services. You might hear, oh, oh, these

communications were about shared services. They will never be

Appendix 123

008889




Case |
C3asé

0-03190-sgj Doc 138 Filed 03/25/21 Entered 03/25/21 10:18:44 Page 11 of 278

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21c¢\00590NN Dbounmanhil 7-39 FRdddL08IB6I21 PRggel28 of 268 PagelD 922064
11

able to prove that because they have not put on their exhibit
list any shared services agreement. And why don't they have a
shared services agreement on their exhibit 1list? Because Mr.
Dondero is not party to one. He is not party to one. The
lawyers at Bonds Ellis do not represent an entity that was
party to a shared services agreement. Doug Draper, who you
will see on some of these emails, does not represent an entity
who was party to any shared services agreements. There is no
exception in the TRO for the communications that we will look
at.

Can you go to the next slide, please?

Here are 13 separate communications that we're going to go
through today that included Mr. Dondero and one of the
Debtor's employees or Mr. Dondero's lawyers and one or more of
the Debtor's employees. They cover topics. The first three
relate to the Bonds Ellis firm's request of Mr. Ellington to
provide a witness who was going to testify on behalf of Mr.
Dondero against the Debtor. There's communications about a
common interest agreement that was going to be between and
among, among others, Mr. Dondero and certain of the Debtor's
employees. There's communications about the UBS appeal of the
Redeemer 9019 settlement and the HarbourVest settlement.
There's -- there is communications where Mr. Dondero asks Mr.
Ellington to provide leadership in the coordination of all of

the lawyers representing Mr. Dondero's interests.
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There's more. We're going to go through these in detail,
Your Honor, but there's 13 different communications that took

place in just the two weeks after the TRO was entered into.

Every single one of them -- these are not technical
violations. This is not Mr. Dondero saying hello to an
employee in the hallway. This is not Mr. Dondero asking about

somebody's, you know, family. Every single one of these
communications is adverse to the Debtor. Adverse to the
Debtor's interests. And the Debtor knew about none of them.

Go back to the first slide, please.

The automatic stay. Section 2(e) of the TRO prohibits Mr.
Dondero from otherwise violating Section 362 (a) of the
Bankruptcy Code. Section 362 (a) (3) states that the filing of
a bankruptcy acts as, quote, to prevent any act to exercise
control over the property of the estate. There can't be
anything ambiguous about a TRO that says don't violate the
automatic stay. If there's an ambiguity in that provision,
there must be an ambiguity in Section 362 (a). And I submit,
Your Honor, there's no ambiguity in Section 362 (a) (3) that
says you are prohibited from exercising control over property
of the estate. But that's exactly what Mr. Dondero did, not
once, not twice, but three times in the short 29-day period
following the entry of the TRO.

Can we go to the third slide, please?

As Your Honor may recall from the preliminary injunction
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hearing, Mr. Dondero's cell phone that he admitted was the
company's property was thrown in the garbage. So that's stay
violation one. I remember Mr. Lynn kind of flippantly saying
he offered to pay the $500, but he completed missed the point
then and I think they continue to miss the point now. Because
the second stay violation was the tossing in the garbage of
the Debtor's text messages.

The Debtor, for years, right -- Mr. Dondero, this is his
baby, he ran this company -- they had an employee handbook.
The employee handbook were the company's policies that guided
and dictated the conduct of its employees. And they have a
provision in there, and we're going to look at it carefully
with Mr. Dondero. They had an option where the company might
subsidize some of the phone bill if employees participated.
But importantly, Your Honor, on this slide is an excerpt from
Page 13 of the handbook. TIt'll be Debtor's Exhibit 55. And
it says, regardless of whether the employee chooses to
participate in the policy, right -- this is for people who had
their own phone, not even ones that were paid by the company
-—- this says specifically all text messages, quote, sent and/
or received related to company business remain the property of
Highland.

There's that word property again, right out of 362(a) (3).
Property. Do not control the Debtor's property. All

employees, including Mr. Dondero, were told that text messages
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related to company business shall remain the property of
Highland.

Mr. Dondero knew this. How do we know that Mr. Dondero
knew this?

Let's go to the next slide, please.

Mr. Dondero is going to tell you, because it's going to be
in evidence, that periodically each year Mr. Surgent, as the
chief compliance officer, had certain senior employees fill
out certifications. On the screen is an excerpt from Mr.
Dondero's certification done in early 2020. And in that
certification, he says, among other things, quote, I have
received, have access to, and have read a copy of the employee
handbook and I am in compliance with the obligations
applicable to employees set forth therein.

So this is his certification that he understands that text
messages are the Debtor's property -- to the extent that they
relate to company business, admittedly. And he knew long ago
that the U.C.C. wanted his text messages. How do we know
that? Because he filed a pleading and he told Your Honor
that.

If we can go to the next slide, please.

If Your Honor will recall, last summer the U.C.C. made a
motion to compel the production of documents. They sought to
get emails and ESI from nine custodians. Mr. Dondero's

lawyers filed a response to that motion. On the screen now is
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1 Paragraph 3 from Docket No. 942, which is Debtor's Exhibit 40
2 for this purpose. And in Mr. Dondero's own pleading to the

3 Court, he tells the Court the Committee seeks the ESI from

4 nine different custodians, who include the Dondero. The

5 Committee has requested all ESI for the nine custodians,

6 including text messages.

7 So, so Mr. Dondero knew. Certainly, his lawyers knew. He
8 knew in July that the U.C.C. wanted the text messages. The

9 employee handbook provided that they're the Debtor's property.
10 He certified that he understood that. He told the Court that
11 he was aware the U.C.C. wanted Mr. Dondero's text messages.
12 The TRO is entered into, 1is entered by the Court during
13 the afternoon of December 10th, and later in the evening we

14 know the phone still exists. How do we know that? Again, not
15 clear and convincing evidence, beyond a reasonable doubt,

16 || because if we go to the next slide, certainty. Forget beyond
17 a reasonable doubt. Certainty. At 6:25 p.m., Mr. Dondero is
18 told, on the day that the TRO is entered into, that the phone
19 exists.
20 The phone doesn't exist now. It was thrown in the
21 garbage. Mr. Dondero doesn't know how, why, who, when, what.
22 He had the phone. He knew it was —-- it contained the Debtor's
23 text messages. He knew the U.C.C. wanted them. And the phone
24 doesn't exist today.

25 Call it spoliation. Call it a violation of 362 (a).
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There's no question that this is a violation of the TRO.

The third way he violated the TRO, Section 2 (e) under
362 (a) (3), is by entering the Debtor's premises without
permission. Now, I will admit and Mr. Seery will probably
tell Your Honor that if this was the only thing that Mr.
Dondero did, you know, maybe it wouldn't be a big deal. But
it's not, and it's consistent -- we're seeking to hold him in
contempt today, Your Honor, but here's the thing. He holds
the Debtor in contempt. He holds this Court in contempt. He
could not care less what anybody has to say. He will do what
he wants. And how do we know that? How do we know that, that
this is not a gotcha thing? Because we sent a letter to him.

Can we go to the next slide, please?

This is going to be in evidence. 1It's going to be at
Exhibit 12. You will see the letter that we sent on December
23rd, while the TRO is in effect, where we gave him seven days
before we were evicting him. We were evicting him because the
Debtor believed he was interfering with the business, but the
Debtor didn't need a reason, frankly. But they gave notice.
Not only did they give notice of eviction, look at what they
told Mr. Dondero. Any attempt by Mr. Dondero to enter the
office, regardless of whether he is entering on his own or as
a guest, will be viewed as an act of trespass.

We told him. He knew that. And yet what does he do? He

waltzes right into the Debtor's offices right after the new
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year to give a deposition. If you read carefully Mr.
Dondero's response to the Debtor's motion here, he says, well,
there was nobody in the office, like -- he says he used his
judgment. He thought it was okay. They even make the
argument that maybe the shared services allowed this, the

shared services agreement.

Again, there's no shared services agreement. Mr.
Dondero's not a party to a shared services agreement. But
let's remember what the purpose of the exercise was. He went

to the office to give a deposition in connection with a motion

for a preliminary injunction against him personally. How
could this -- every time you hear this shared services,
remember -- ask yourself, where is the agreement, how do I

know, and how could this possibly relate to shared services?
And Mr. Seery 1is going to tell you he's not going to be
able to say, oh, I need $10 or $100 or I can quantify the
damage. He's going to tell you, Your Honor, that this and all
of the communications that we looked at, he just completely
undermined his authority. They undermined the Debtor. They
created -- because everybody knows that Mr. Dondero was
evicted from the office. But he walks right in. And he's
creating -- this is what Mr. Seery will tell you --
noneconomic harm that the Debtor has suffered by Mr. Dondero's
unmitigated arrogance and contempt that he has for the Debtor.

The Debtor is a company in bankruptcy. They have -- they
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have asked for your resignation. They have sought and
obtained a TRO. They have evicted you from the offices. They
told you that if you come back we will treat it as trespass.
He is in contempt of the Debtor, of the TRO, of this Court.

He could not care less, Your Honor. And that's really why --
that's why we're here. That's what all of this shows.

Contempt. I've got more.

Can we go back to the first page, please?

Section 3(a) of the TRO enjoins Mr. Dondero from causing,
encouraging, or conspiring with any entity owned or controlled
by him to engage in any of the prohibited conduct. And the
prohibited conduct includes interfering or otherwise impeding
the Debtor's business.

Now, you remember, when we got the TRO, one of the things
that happened -- and I'm not saying that this is a violation
of the TRO, I'm just trying to provide some context, and
you'll hear it from Mr. Dondero himself -- one of the reasons
we got the TRO is, remember about Thanksgiving, he interfered
with Mr. Seery's attempt to sell AVYA and SKY stock on behalf
of the CLOs, right? And that's where he made the threat to
Mr. Surgent, right? So, --

And go to the last slide here.

He does the exact same thing on December 22nd. He engages
in the exact same conduct that formed the basis of the TRO

just 12 days after the TRO was entered. And he admits to it,
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Your Honor. This is not can I meet a clear and convincing?
It is not even beyond a reasonable doubt. There is no doubt.

There is a certainty. Because he admitted to it right here at
the preliminary injunction hearing.

Question, "And you personally instructed, on or about
December 22nd, employees of those Advisors to stop doing the
trades that Mr. Seery had authorized, right?" Answer, "Yeah.
Maybe we're splitting hairs here, but I instructed them not to
trade them. I never gave instructions not to settle the
trades that occurred, but that's a different ball of wax."

And later on, question, "And you would agree with me,
would you not, that you personally instructed the employees of
the Advisors not to execute the very trades that Mr. Seery
identifies in this email, correct?" Answer, "Yes."

You know, certainty, Your Honor. Not clear and
convincing. Not beyond a reasonable doubt. Certainty,
because he has admitted to it.

So there you have it, Your Honor. We're going to present
evidence today of -- I think I've got 17 separate violations
in just a 29-day period. Mr. Seery will testify, hopefully
quite briefly, that he never authorized any of this, that he
had no knowledge of this, that if he knew any of this was
occurring he would have fired these people immediately,
whether or not there was a TRO in place.

We're going to put evidence before the Court as to the
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fees that my firm has charged the Debtor's estate dealing with
all of this. Mr. Seery will testify that those fees don't
begin to adequately compensate the Debtor because they don't
include the fees that are incurred by the Creditors' Committee
or FTI or DSI. Mr. Seery will testify that the Debtor went
out and hired Kasowitz Benson because they needed some very
technical advice on the CLOs. Another $70,000.

He's going to testify that there's noneconomic harm here.
The undermining of his authority. The -- just the contempt
with which all of the employees clearly saw Mr. Dondero
treating the Debtor with. And all of that is really
problematic.

So, at the end of the day, Your Honor, I don't know what
Mr. Dondero's excuses are going to be here, but I want to be
really, really clear: These provisions could not be more
clear. They're going to have to explain away 17 different
things. There is no pot plan exception, there is no
settlement exception, although there will be no communications
that relate to either topic. There will be no shared services
exception because nobody party to these communications are
party to a shared services agreement, and there will be no
shared services agreement in the record.

The Debtor is tired of this. I'm tired of it, personally.
I've really gone through this way too much. I know this

record better than I should, to be honest with you. But we're
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going to do it today, and I'm glad we're going to do it today,
and I assure you, Your Honor, that I will do my very best to
make sure this hearing is concluded today.

Thank you very much.

THE COURT: All right. A couple of follow-up
questions on that point, concluding today. I know that at one
point there was some back-and-forth through my courtroom
deputy about putting limitations on the time this hearing
would take. And I never weighed in, I don't think, on that.
How many witnesses and how much time do you expect your case
in chief to take? You've mentioned Seery and we've heard
about Leventon and Ellington.

MR. MORRIS: Yeah. Well, I'll just -- I'll just put
it out there right now, Your Honor. We made a decision
yesterday, because we are so desirous of getting this done
today, I don't think we're going to call Mr. Leventon and Mr.
Ellington today. I think that they have information that
corroborates some of the allegations and some of the facts
that we'll be adducing, but I think, between the documents and
Mr. Dondero himself, you know, we thought long and hard about
it, but I'm prepared to try to limit -- I don't know how long
I took on the opening, but I offered to do this with Mr.
Dondero and say three-and-a-half hours each, and that way we
get done today. And I'm still prepared to do that.

And so now, you know, now the cat's out of the bag. I'm
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not going to call Mr. —-- I mean, I'll cross them if -- because
they're on -- they're on Mr. Dondero's list, too. I mean, you

know, I heard counsel talk about agreements with the Debtor
and all of that. I don't know what agreement she has with Mr.
Dondero. But he's on their list, too, so that, you know, Mr.
Dondero may call them, and if they do, I'll certainly cross
them then. But I want to get this case done today. I'm going
to call Mr. Dondero, I'm going to call Mr. Seery, and I'm
going to rest. So there's no surprises.

THE COURT: All right. Well, it sounds like you're
not committing a hundred percent to no Leventon and no
Ellington.

MR. MORRIS: No, I am, in fact. I'm committing a
hundred percent --

THE COURT: You're just saying --

MR. MORRIS: -- to my case in chief.

THE COURT: Okay.

MR. MORRIS: To my case in chief. If Mr. --

THE COURT: You're just saying if --

MR. MORRIS: If Mr. Dondero chooses to call them, --

THE COURT: If Dondero calls them, --

MR. MORRIS: —-- I'll cross them.

THE COURT: -- you'll cross them?

MR. MORRIS: Yeah.

THE COURT: Okay.
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MS. DANDENEAU: Your Honor, this is Debra Dandeneau.
In light of what we just heard from Mr. Morris, which we have
not heard up until now, may Mr. Ellington and Mr. Leventon be
excused? We have no agreement with any other party to produce
Mr. Ellington and Mr. Leventon for this hearing.

THE COURT: All right. Mr. Wilson, --

MR. WILSON: Yes, Your Honor.

THE COURT: -- do you have anything to say on this?

MR. WILSON: Yes. I was planning to ask some
questions, not a whole lot, but I did want to ask questions of
both Mr. Ellington and Mr. Leventon. They are on our witness
list as well.

MS. DANDENEAU: Okay. Thank you.

THE COURT: All right. Let's have them stick around.

MS. DANDENEAU: I tried, Mr. Morris.

THE COURT: Okay.

MR. MORRIS: And I tried for you.

THE COURT: All right. Well, Mr. Wilson, let me hear
from you on how many witnesses and how long you think your
case will take.

MR. WILSON: Your Honor, I am planning to conclude my
presentation in the time that we've agreed to. I don't have
any additional witnesses that I plan on calling except those
that have been mentioned already.

There is a reference to Jason Post on our exhibit list,
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but he will not be called today.
THE COURT: All right. So you expect to have
questions of Seery, Dondero, and Leventon and Ellington. Is

that correct?

MR. WILSON: That's correct, Your Honor.

THE COURT: All right. Well, can we talk about
mechanics? Rather than recalling them, I mean, can we just
all agree that any cross can go beyond the scope of direct so
we can --

MR. MORRIS: Yes, Your Honor.

THE COURT: -- only call them one time? Everyone
agree? Mr. Morris says yes.

MR. MORRIS: Yes.

THE COURT: Can you agree?

MR. WILSON: Yes, I agree to that.

THE COURT: Okay. All right. Well, do you agree to
three-and-a-half hours total for your case?

MR. WILSON: Are you speaking to me, Your Honor? If
so, yes, I do.

THE COURT: Okay. Very good.

Well, Nate, we've got the time parameters to work within.

Mr. Wilson, the one other housekeeping matter I had was I
see on the docket that I never specifically entered an order
on your motion in Iimine. I did remember telling you all at

one point in open court right after it was filed that I was
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1 not inclined to grant it, but I want you to know that I'm not
2 going to grant that.

3 As you know, there's no jury. And as we judges tend to

4 say in this context, we can weed out what is relevant versus
5 irrelevant. And so I think we need to go ahead and sustain

6 the objection on that and allow the full amount of testimony
7 and evidence that Movant seeks to put in.

8 All right. So, with that, you may make your opening

9 statement.
10 MR. WILSON: All right. Thank you, Your Honor. May

11 it please the Court?

12 THE COURT: Go ahead.
13 OPENING STATEMENT ON BEHALF OF JAMES D. DONDERO
14 MR. WILSON: The Fifth Circuit instructs that a party

15 commits contempt when he violates a definite and specific

16 order of the court requiring him to perform or refrain from
17 performing a particular act or acts with knowledge of the

18 court's order. And we know that from a variety of Fifth

19 Circuit cases, but the one I was just quoting from is

20 Travelhost v. Blandford, 68 F.3rd 958.

21 We also know that in a civil contempt proceeding the

22 burden of proof, as Mr. Morris alluded to, is clear and

23 convincing evidence. And the Fifth Circuit in the Travelhost
24 case defines clear and convincing evidence as that weight of

25 proof which produces in the mind of the trier of fact a firm
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belief or conviction as to the truth of the allegations sought
to be established, evidence so clear, direct and weighty and
convincing as to enable the factfinder to come to a clear
conviction without hesitancy of the truth of the precise facts
of the case.

And I submit to you, Your Honor, that the evidence that
you will hear today does not rise to the level of clear and
convincing that Mr. Dondero violated a definite and specific
order of the Court.

In fact, I think the evidence will demonstrate just the
opposite. Mr. Dondero recognized why the Court entered the
temporary restraining order, and he's going to talk to you
about that. He took the Court's order seriously. He
discussed it with his counsel and he even had follow-up
discussions with his counsel to ask specific questions about
what the order allowed him and did not allow him to do. And
then, accordingly, he tried to shape his behavior so that he
would not run afoul of the order.

But unfortunately, the Debtor interprets the order much
more broadly than Mr. Dondero and his counsel did, and therein
lies the problem. If the Debtor is correct and Mr. Dondero
getting a new phone or appearing at the Highland office to
give his deposition or attempting to ensure that the proper
procedures for discovery are followed violates the TRO, it is

simply too broad and too vague to be enforceable.
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In reality, what the Debtor wants to do is hold Mr.
Dondero in contempt for violating not the TRO but a letter
that the Debtor's counsel sent to Mr. Dondero's counsel two
weeks after the TRO was entered. You're going to see that
letter today.

The prohibitions against communications in the order are
confusing and problematic. There's a nonspecific carve-out
for communications regarding shared services. And by the way,
contrary to what Mr. Morris told you, Mr. Dondero has both the
shared services agreements on his exhibit list today, Exhibits
1 and 2.

The only two Highland employees that the Debtor alleges
that Mr. Dondero communicated with are two lawyers who are
covered by the shared services agreement. Moreover, Mr.
Ellington was also tasked -- and you'll hear about this -- as
being a go-between between Mr. Seery and Mr. Dondero from the
inception of the independent board and continuing through Mr.
Seery becoming the CEO and until the day Mr. Ellington was
terminated in January.

Mr. Seery never told Mr. Ellington that he was to stop
performing his go-between role with Mr. Dondero, even after
the December 10th TRO was entered. In fact, he instructed Mr.
Ellington to take Mr. Dondero's calls, and he continued to
send messages to Mr. Dondero through Mr. Ellington up until

the day before Mr. Ellington was terminated.
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The footnote in the TRO is equally confusing because the
footnote states that, for the avoidance of doubt, this order
does not enjoin or restrain Mr. Dondero from seeking judicial
relief upon proper notice or from objecting to motions filed
in the above-referenced bankruptcy case. However, the Debtor
now says that Mr. Lynn, Mr. Dondero's attorney, sending emails
to Mr. Ellington seeking to identify a witness for a hearing
violates the TRO. This is true even though Mr. Seery
instructed Mr. Ellington that he could talk to Mr. Lynn as
much as he wanted to.

The evidence will further reveal that the meaning of the
words "interference" and "threat" are subject to varying
interpretations. And you'll hear evidence of what the Debtor
contends are threats and interference, and you'll hear
testimony from Mr. Seery about how he was impeded, if at all,
in his conduct running the Debtor.

Now, Mr. Dondero has conceded that the events that led to
the TRO in the first place were inappropriate, and he will
testify about that today. He sent emails and texts that
ultimately led to the TRO. But he changed his behavior. He
conscientiously tried to avoid doing any like thing after the
entry of the TRO.

I think Mr. Seery will testify today that no trades were
stopped, he has not changed his investment strategies or any

other aspect of his responsibility since the entry of the TRO.
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And so therefore, even if Mr. Morris is going to argue that
the violations of the TRO by Mr. Dondero impeded the Debtor, I
think the evidence will reflect otherwise. At most, it could
be considered a technical violation, but I believe that Mr.
Dondero tried his best to do nothing to violate this TRO and
only operate -- tried to operate within its bounds.

Now, the Supreme Court has stated in a case called
Longshoremen Association v. Philadelphia Marine Trade, 389
U.S. 64, that the judicial contempt power is a potent weapon.
When it's founded upon a decree too vague to be understood, it
can be a deadly one. Congress responded to that danger by
requiring that a federal court frame its orders so that those
who obey them will know what the court intends to require and
what it means to forbid.

The evidence today is going to show that Mr. Dondero did
not understand that the items that the Debtor contends violate
the TRO were, in fact, violations of the TRO. Because as
you'll see when you look at the language of the TRO and
compare it to the allegations made by the Debtor, that there's
no violation of a clear and specific provision of the TRO.

Thank you.

THE COURT: All right. Thank you.

Mr. Morris, you may call your first witness.

MR. MORRIS: Thank you, Your Honor. The Debtor calls

Mr. James Dondero.
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Dondero - Direct 30

THE COURT: All right. Mr. Dondero, could you speak
up and say, "Testing, one, two" so I can pick up your --

MR. DONDERO: Testing, one, two.

THE COURT: All right. I hear you but I don't see
you yet. Is your video turned on?

MR. DONDERO: Here we go.

THE COURT: Okay. Gotcha. Please raise your right
hand.

(The witness is sworn.)
THE COURT: All right. Thank you.
Mr. Morris, go ahead.
MR. MORRIS: Thank you, Your Honor.
JAMES D. DONDERO, DEBTOR'S WITNESS, SWORN
DIRECT EXAMINATION

BY MR. MORRIS:
Q Good morning, Mr. Dondero. You're aware, sir, are you
not, that Judge Jernigan entered a TRO against you on December
10th, correct?
A Yes.
Q But you never reviewed the declaration that Mr. Seery
filed in support of the Debtor's motion for the TRO, correct?
A I don't believe so.
Q You didn't even know the substance of what Mr. Seery
alleged in his declaration, correct?

A I discussed the TRO itself and I guess, broadly, the
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supporting documents with counsel.
MR. MORRIS: Just one moment, Your Honor.
THE COURT: Okay.
(Pause.)
BY MR. MORRIS:
Q I'll ask the question again. You didn't even know the

substance of what Mr. Seery alleged in his declaration,

correct?

A As far as I know, it hinged on the trades in the week of
Thanksgiving.

0 Okay. As of the time of the preliminary -- withdrawn. Do

you recall that you testified at the preliminary injunction
hearing on January 8th?

A Yes.

0 Okay. And do you recall, as of that time, you did not
even know the substance of what Mr. Seery alleged in his
declaration?

A I don't recall what I said then.

Q That's because you didn't even think about the fact that
the Debtor was seeking a TRO against you; isn't that right?
A That I don't -- what do you mean by that?

Q You didn't even think about the fact that the Debtor was
obtaining a TRO against you when you put yourself back in
December; isn't that right?

A When the TRO was put in, I changed my behavior materially,
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and I -—- I got enough of an understanding of it from my
counsel.

MR. MORRIS: Move to strike, Your Honor.

THE COURT: Sustained.
BY MR. MORRIS:
Q You did not care that the Debtor was seeking a TRO against
you; isn't that right?
A I wouldn't describe it like that, no.

MR. MORRIS: Can we go to —-- you know what? Before I
do that, Your Honor, in order to just make this easier, I'd
like to move into evidence the Debtor's exhibits at one time,
now that we have Your Honor's ruling on the motion in Iimine.
The Debtor has Exhibits 1 through 37 that were lodged at
Adversary Proceeding Docker No. 80 on February lst. I guess
let's just do them one at a time. And the Debtor would
respectfully request that those documents be admitted into
evidence.

THE COURT: All right. Mr. Wilson, any objection?
(Pause.) You're on mute. Mr. Wilson, you're on mute.

MR. WILSON: I didn't understand the request. Did he
say all of his evidence?

THE COURT: Well, he's got --

MR. MORRIS: We're —--

THE COURT: =-- a couple of different batches on the

docket. He's asked for 1 through 37 at Docket Entry No. 80 to
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be admitted at this time.

MR. WILSON: Okay. I do have some objections to some
of those items.

THE COURT: Okay. Do you want to go through which
ones you want to object to?

MR. WILSON: Yeah. I would object to 3, 4, 5, 6, 16,
23, 29, 30, 31, 32, 33, 34, and 35.

THE COURT: Well, so shall we just let you offer
those the old-fashioned way, Mr. Morris, as you want a witness
to testify about them? Or do you have a response right now?

I haven't really heard the substance of the objection, but it
probably makes more sense to just admit what's not objected to
now and you can --

MR. MORRIS: Yeah. Let's start, let's start with
that.

THE COURT: All right.

MR. MORRIS: Let's start with that.

THE COURT: All right. So the Court is admitting 1,
2, 7 through 15, 17 through 22, 24 through 28, and then 36 and
37 at this time. All right?

(Debtor's Exhibits 1, 2, 7 through 15, 17 through 22, 24
through 28, 36, and 37 are received into evidence.)

MR. MORRIS: All right. And next we have, Your
Honor, Exhibits 40 through 59 that can be found at Adversary

Proceeding Docket No. 101 that was filed on February 19th.
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THE COURT: All right. You're offering all of those?

MR. MORRIS: Yes.

THE COURT: All right. Mr. Wilson, any objection?

MR. WILSON: Yes. I object to 40 through 46 and then
56 through 69.

THE COURT: All right. Well, so I will admit 47
through 55, and then we'll let Mr. Morris offer the others the
old-fashioned way if he wants to.

(Debtor's Exhibits 47 through 55 are received into
evidence.)

MR. MORRIS: Okay. And just to make this easy for
the Court, the Debtor will withdraw Exhibits 41 through 46 --

THE COURT: Okay.

MR. MORRIS: -- and 58 and 59.

THE COURT: All right.

(Debtor's Exhibits 41 through 46 and Exhibits 58 and 59
are withdrawn.)

MR. MORRIS: All right. So if we go back now,
Exhibit 36 is in evidence. Exhibit 36 is the transcript from
the preliminary injunction hearing on January 8th. And I
would ask Ms. Canty to put up Page 23, Lines 10 through 12.

BY MR. MORRIS:
Q Mr. Dondero, were you asked this question and did you give
this answer? Actually, beginning at Line 8. Question, "You

didn't even know the substance of what Mr. Seery alleged in
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his declaration at the time I deposed you on Tuesday,
correct?" Answer, "Correct."

And that's because --

A I'm sorry, what page are you on?
0 Yeah, it's Page -- I apologize -- 23.

MR. MORRIS: And then you can see, Your Honor, we
read from his deposition transcript and I ask the following
question and get the following answer beginning at Line 10.
BY MR. MORRIS:

0 (reading) Question, "Did you care that the Debtor was
seeking a TRO against you?" Answer, "I didn't think about
it."

That was the testimony that you gave at your deposition
and that you affirmed at the hearing on January 8th. Isn't
that right, Mr. Dondero?

A Yes.
Q Okay.
MR. MORRIS: Can we take this down, please?
BY MR. MORRIS:
Q You didn't listen to the hearing where the Court
considered the Debtor's motion for the TRO, correct?
A Correct.
Q You never read the transcript in order to understand what
took place in the courtroom when Judge Jernigan decided to

enter the TRO against you, correct?
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A Correct. I relied on counsel.

MR. MORRIS: I move to strike the latter portion of
the answer.

THE COURT: Overruled.
BY MR. MORRIS:
Q Mr. Dondero, at least as of the preliminary injunction
hearing on January 8th, you never bothered to read the TRO
that was entered against you, correct?
A Again, I relied on counsel. I don't -- I don't remember
exactly when I read it. But I -- I think you're correct.
Q Okay. Let's talk about the cell phone for a bit. How
long were you the CEO of Highland Capital Management?
A Since 1994.
Q And Highland had an employee handbook; isn't that right?
A Yes.
0 And they had that handbook during the period of time that
you were the CEO, right?
A I'm not sure we had one for the first half-dozen years,
but more recently, for sure, we've had a handbook.
Q Is it fair to say that you had the handbook for at least
ten years prior to the petition date?
A Yes.
Q Okay. And as the CEO of Highland Capital Management, you
knew that the purpose of maintaining the handbook was to

inform Highland's employees of Highland's policies and
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practices, correct?
A Yes.
0 Okay. And you personally reviewed the handbook, right?
A Once a year, in compliance training, we go over the
compliance manual or any major changes for about half an hour.
Q Can you describe for the Court the compliance training
that you just referred to?
A Usually, senior executives would meet with Thomas Surgent
for -- one-on-one for about half an hour to go over any
changes or anything different on the regulatory front that
affect the manual.
Q And that included both the compliance manual and the
employee handbook, correct?
A I —— I believe so. Mainly the compliance manual, but --
yeah, I believe so.
0 And you actually completed certifications on an annual
basis with respect to your compliance with the compliance
policies and the employee handbook, right?
A When the meeting is concluded, yes, we sign what was gone
over in the meeting. But that paper would probably explain
what was gone over in the meeting. I don't remember exactly
what was gone over.
Q Okay. That's fair.

MR. MORRIS: Can we -- let's take a look at Exhibit

55, if we could. That's a copy of the employee handbook, and
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that's been admitted into evidence.
BY MR. MORRIS:
0 Do you recall that one of the --

MR. MORRIS: If we could just go to the first page of
the document. Yeah.
BY MR. MORRIS:
Q Do you recall that one of the policies in the handbook
pertained to a cell phone benefit that HCMLP made available to
employees?
A No.

MR. MORRIS: Okay. Can we go to Page 12, please?
Scroll down just a little bit.
BY MR. MORRIS:
Q You see there's a cell phone benefit there? And do you
recall that under the cell phone benefit employees could
obtain up to a hundred dollars a month towards the cost of
their own cell phone if they -- if they complied with the
policy?
A Yes, I see that.
Q Yeah. And participation in the cell phone benefit, that
was voluntary, right? Nobody was required to do that?
A I - I --1I don't know.

MR. MORRIS: All right. ©Let's go to the next page,
Page 13.

BY MR. MORRIS:
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Q Do you see the first sentence of the first full paragraph,
"Participation in this policy is entirely voluntary"? Do you
see that?
A Yes.
0 So does that refresh your recollection that the cell phone
benefit policy was voluntary?
A We can go through the manual. I don't have a detailed
memory of the employee manual. It says what it says. I —--
Q Okay.
A I don't know.
Q Okay.

MR. MORRIS: Let's just scroll down a little bit.
Right there.
BY MR. MORRIS:
0 Do you see the paragraph beginning, Employees?
A Yes.
Q And about halfway through that paragraph, there's a
sentence that begins, "Further." Can you just read that
sentence out loud?
A (reading) Further, regardless of whether employees choose
to participate in this policy, all email, voicemail, text
messages, graphics, and other electronic data composed, sent,
and/or received related to company business remain the
property of Highland.

Q So that was the company's policy, correct?
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1 A Yes.

2 Q And that was --

3 A It appears so.

4 0 And that was the company's policy that applied to all

5 employees, correct?

6 || A As far as I know, although didn't we just establish it's
7 voluntary, the participation, or no?

8 Q Voluntary to participate in the -- in the cell phone

9 benefit. But what you just read says, quote, Further,

10 regardless of whether the employees choose to participate in
11 this policy, all --

12 A Okay.

13 Q And then it goes on. So will you agree with me that it
14 applies to all employees?

15 A Yes.

16 0 Okay. The compliance group was responsible for making
17 sure that all of its -- all of Highland's employees were in
18 compliance with the various firm policies, correct?

19 A Yes.
20 Q And for a number of years prior to the petition date,
21 Thomas Surgent served as the chief compliance officer,
22 correct?
23 A Yes.
24 o) And I think, as you just alluded to, at least on an annual

25 || basis, Mr. Surgent sat down with senior executives to go over
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the compliance in the -- the compliance policies in the
employee handbook, correct?
A Yes.
0 And you personally participated in those meetings, right?
A Yes. And I believe I followed it to the letter.
Q Okay. And as part of the process, you certified that you
were in compliance with the obligations applicable as set
forth in the employee handbook, correct?
A Yes, and I believe I have been.

MR. MORRIS: Can we put up Exhibit 56, please?
BY MR. MORRIS:
Q And is this the certification --

MR. MORRIS: And we can scroll down.
BY MR. MORRIS:
Q Again, this is the first like real document we're looking
at here, Mr. Dondero. The same rule always applies: If
there's anything that you think you need to see in the
document, Jjust let me know. We've taken pains to redact all
of your personal information.

MR. MORRIS: If we go down.
BY MR. MORRIS:
Q But this is the form that was completed for you in 2020
with respect --

MR. MORRIS: If we go to the top.

BY MR. MORRIS:
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0 This is the Annual Certification and Conflicts of Interest
Disclosure in 2019. This is the firm you were referring to

earlier, right?
A Can you show me the part that talks about the employee
manual? Because I didn't see that.
Q Sure.
MR. MORRIS: Let's go to the last page, please.

BY MR. MORRIS:
Q Do you see Notes there?
A Yes.
0 All right. And about five lines down -- and I'm just
going to read from it -- it says, quote, I have received, have
access to, and have a -- and have read a copy of the employee
handbook, and I am in compliance with the obligations
applicable to employees set forth therein.

Have I read that correctly?
A Yes.
Q So this is your compliance certification in which, among
other things, you certify that you had access to and had read

and were in compliance with the employee handbook, right?

A Yes.

Q Okay.

A I believe I was, within my tenure at Highland, compliant
with it.

Q Okay.
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MR. MORRIS: Can we go to Exhibit 57, please?

BY MR. MORRIS:
0 And this is a Q3 2020 questionnaire and transaction
certification from you effective as of October 7th. Do you
see that?
A Yes.
Q And is this just another periodic compliance certification
that Mr. Surgent and the compliance group obtained from senior
employees?
A I'm not aware of this one. I mean, I -- I don't remember
these questions being part of a --

(Echoing.)
Q Okay.

MR. MORRIS: Let's look to the bottom of the

document, Page 8 of 8.
BY MR. MORRIS:
0 Again, we've tried to redact everything that's personal to
you, sir. You'll see that there's another certification that
you had, quote, received, have access to, and are otherwise in
compliance with the handbook. Do you see that?
A Yes.
Q And was that a true statement in October 20207
A Yes.
Q Okay.

MR. MORRIS: Your Honor, these two exhibits, 56 and
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57, are two exhibits that Mr. Dondero's counsel had objected
to, so I move for their admission into evidence.

THE COURT: All right. Mr. Wilson, your objection?

MR. WILSON: I'm sorry, Your Honor, were you asking
for a response from me?

THE COURT: Yes. Earlier you had objected to 56 and
57 —-

(Echoing.)

MR. WILSON: I'm getting a lot of feedback. I'm
having trouble hearing.

THE COURT: Yes. Mr. Dondero, your past few answers
have had some distortion. So I don't know if you've got
anyone there to kind of help you make some adjustments. I'm
not sure what --

It's coming from Mr. Dondero, correct?

THE WITNESS: I'm sorry, are you saying it's on my
end, the distortion?

THE COURT: Yes. Right now you're loud and clear,
but your -- a few answers previously, 1it's been distorted.

All right. So let's just turn to Mr. Wilson. You had
earlier objected to Exhibits 56 and 57. They are now being
offered. Do you have an objection still?

MR. WILSON: Well, I do, Your Honor. I don't believe
that Mr. Dondero has authenticated these exhibits. He wasn't

familiar with them. They're not signed by him. I think that
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-— I think they're also hearsay.
Without -- without more confirmation by Mr. Dondero as to
what's in these, that he actually made these statements and he

signed them, I don't think that they qualify as competent

evidence.

THE COURT: Mr. Morris?

MR. MORRIS: If I may, Your Honor.

THE COURT: Uh-huh.

MR. MORRIS: Number one, Mr. Dondero testified
unambiguously that each year he -- he completed this form.

Particularly as it relates to Exhibit 56, he specifically
acknowledged that that was the form that was prepared for him
at that time as of the date.

It is true that he did say that with respect to 57 he
didn't specifically recall it, but he did testify that he was
in compliance and that he understood and agreed with the
statement that's in the note itself. And that's the only
reason that we're offering the document. So, based on his
testimony, I'd respectfully request that both documents be
admitted into evidence.

THE COURT: All right. 1I'll overrule the objections.
56 and 57 are admitted.
(Debtor's Exhibits 56 and 57 are received into evidence.)
THE COURT: All right. Mr. Morris, --

MR. MORRIS: Mr. Dondero?
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THE COURT: -- you may continue.

MR. MORRIS: Yes.
BY MR. MORRIS:
0 Mr. Dondero, you knew no later than July 2020 that the
U.C.C. wanted your text messages; isn't that right?
A I heard your opening but I was not specifically aware or
noticed, nor did I -- nor did I believe getting a new phone
changed any of that.

MR. MORRIS: I move to strike, Your Honor.

THE COURT: Sustained.
BY MR. MORRIS:
Q Mr. Dondero, you knew no later than July 2020 that the
U.C.C. wanted your text messages, correct?
A No.
0 In fact, this Court and all parties in interest were
explicitly told in July that you knew the U.C.C. wanted your
text messages; isn't that correct?
A I was not specifically aware.
0 Okay. Do you remember last summer that the Creditors'
Committee made a motion to compel?
A I have no recollection of that.
Q Okay.

MR. MORRIS: Can we put up Exhibit 34, please?

Okay. Your Honor, this is a copy of the Creditors'

Committee Emergency Motion to Compel Production by the Debtor
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dated -- I'm not sure of the date.

Can we just go up to the top?

Dated July 8th, 2020, that was lodged at Docket No. 808.
And I'd like to offer this into the record simply to establish
that a request was publicly made by the U.C.C. for Mr.
Dondero's text messages.

THE COURT: All right. Mr. Wilson, you had an
objection earlier. What would you like to say?

MR. WILSON: Yes. Yes, Your Honor. My objection is
just primarily relevance. As you stated in your opening
remarks, the time period we're concerned with is December 10th
through January 7th, I believe, and the Debtor is trying to
use a document from July of 2020 to impute some knowledge to
Mr. Dondero and tie it into that time period six months later.
I don't believe that's proper and I would object.

MR. MORRIS: If I may, Your Honor?

THE COURT: You may.

MR. MORRIS: This is -- this is a very simple
connect-the-dots. Mr. Dondero was the CEO of Highland Capital
Management. Highland Capital Management had an employee
handbook. The employee handbook specifically said that text
messages related to the company's business were the company's
property. Mr. Dondero certified in the exhibits that were
just admitted into evidence that he was familiar with the

company's employee handbook and that he was in compliance
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thereof.
This document establishes that the Debtor -- that the
Creditors' Committee wanted Mr. Dondero's text messages. The

next document that we're going to look at is from Mr.
Dondero's own lawyers where he acknowledges that he
understands that the Creditors' Committee wants his text
messages. And all of that is directly relevant to why, when
the phone gets thrown away after the TRO is entered into, the
damage that is caused the Debtor. The Debtor has lost its
property, in violation of 362 (a) (3) of the Bankruptcy Code.
It's property that Mr. Dondero knew was the Debtor's property.
It's property that Mr. Dondero's -- at least his lawyers knew
the U.C.C. wanted.

So I'm not charging that anything that happened in July
2020 was a violation of the TRO. What I am saying, though,
and what the evidence clearly shows, is that when that phone
was disposed of after the TRO was entered, it was disposed of
at a time when Mr. Dondero knew that these text messages were
the company's property and that the U.C.C. wanted them.

THE COURT: All right. I overrule the objection. 33
is admitted.

(Debtor's Exhibit 33 is received into evidence.)

MR. MORRIS: Go to Paragraph 6, please, just to make
it clear.

BY MR. MORRIS:
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Q Okay. In Paragraph 6 there, there is a sentence that
says, quote, In particular, the Committee has spent a
considerable amount of time attempting to obtain any
production of emails, chats, texts, or ESI communications from
the Debtor.

Do you see that?
A Yes.
Q And the U.C.C. specifically identified you as one of the
custodians from whom it was seeking this information. Do you
recall that?
A Vaguely.
Q All right. Let's just go to Paragraph 10 and Footnote 8.
There's a reference to nine identified custodians. Do you see
Footnote 8?7 You're among the custodians that the U.C.C.
identified as folks from whom they wanted text messages and
other ESI. Right?
A Yes.
0 And your lawyers certainly knew that the U.C.C. wanted
your text messages, right?

A Why didn't they just get them from the phone company?

Just, if they were trying that hard, why -- why did they --
why did they not get them from -- directly from the phone
company?

MR. MORRIS: I move to strike, Your Honor.

THE COURT: Sustained.

Appendix 162

008928




Case |
C3asé

0-03190-sgj Doc 138 Filed 03/25/21 Entered 03/25/21 10:18:44 Page 50 of 278
21ce\00590ENN Dboonmaphil 7-39 FRddd 0886121 PRggel68 of 268 PagelD 29393

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dondero - Direct 50

BY MR. MORRIS:
Q Mr. Dondero, your lawyers knew that the U.C.C. wanted your
text messages. Isn't that correct?
A I don't know.
0 Do you recall that your lawyers filed a response to the
U.C.C.'"'s motion?
A (no immediate response)
Q Do you recall that your lawyers filed a response to the
U.C.C.'s motion?
A I -—- I do not. I hope they said, just get all the texts
you want from the phone company. I hope that's what they
said.

MR. MORRIS: Okay. Can we put up -- I move to
strike, Your Honor.

THE COURT: Overruled.

MR. MORRIS: Can we put up Exhibit 40, please?
BY MR. MORRIS:
Q And this document is in evidence. Do you see that this is
your response or the response that was filed on your behalf?
A Yes.

MR. MORRIS: Can we go to Paragraph 3, please?
BY MR. MORRIS:
Q Can you just read that paragraph out loud?
A (reading) Accordingly, the proposed protocol of the

Committee seeks, among other things, documents, emails, and
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other electronically-stored information, ESI, exchanged from
or between nine different custodians, to include Dondero. The
Committee has requested all the ESI for the nine custodians,
including, without limitation, email, chat, and text,
Bloomberg Messaging, or any other ESI attributable to the
custodians.

Q So, on July 14th, your lawyers told the Court on your
behalf that it knew -- that they knew that you were on one of
nine custodians from whom the Committee wanted text messages.
Correct?

A That's what it says.

Q Okay. And are you aware that the Court subsequently

entered an order giving the Committee the relief that it

sought?
A Okay. No, I'm not specifically aware.
0 Okay. Until -- until at least December 10th, the day that

the TRO was entered into, you had a cell phone that was bought

and paid for by the Debtor. Correct?

A Yes.

0 And that cell phone had text messages on it. Correct?

A Yes.

Q And from time to time, you use your phone to exchange text
messages concerning company business. Correct?

A Very rarely. But yes.

Q But you do. Correct?
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A Yes.
Q And in fact, in fact, we're going to look at certain text
messages that were sent to you or that were sent by you on
your new phone concerning company business. Correct?
A Yes, we will.
Q And we know that the cell phone existed after the TRO was
entered, correct?
A I don't -- maybe a day or two, but it -- it -- I don't
know if it's fair to say it existed. I followed protocol. I
gave my old phone to the tech group. They got me a new phone.
They handled it according to the manual and the protocol.
When it was put back in Tara's drawer, I don't know if it had
any information on it at that point in time. But, again, you
could have gotten all the texts you want from the phone
company.

MR. MORRIS: I move to strike, Your Honor.

THE COURT: Sustained.

MR. WILSON: Your Honor, can Mr. Morris state the
objection that he has to that testimony?

MR. MORRIS: 1It's not responsive to the question.
It's a speaking -- it's just -- it's what he wants to say.
I'm asking a leading question, Your Honor, that's a yes or no
answer, and he's giving me the answer that he wants, --

THE COURT: All right. I agree --

MR. MORRIS: -- not the answer that I've asked for.
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Dondero - Direct 53
THE COURT: I agree. It was nonresponsive.
MR. MORRIS: Your Honor, I forgot in my -- in going

over the exhibits. Last night, we filed a notice of a
replacement of certain exhibits. That could be found at
Docket No. 128. And among the three exhibits that were
replaced was Exhibit 11.

Exhibit 11 is a copy of the TRO. The reason that we
replaced it 1s because the version that was on Docket No. 80
had -- I guess there was typing along the top so you couldn't
see the date and time of the entry.

But I would ask Ms. Canty just to put up onto the screen
the version of Exhibit 11 that was attached to Document 128
last night.

THE COURT: Okay.
BY MR. MORRIS:
0 And so here, you can see -- you see this is the TRO, Mr.
Dondero? We can scroll down a little bit if that's helpful.
All right. This is the TRO, right?
A Yep.
0 And if you go to the top, you can see that it's entered on
December 10th at 1:31 in the afternoon. Am I reading that
correctly?
A Yes.

Q Okay. And later that night, you were told that your own
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-— your old phone was in the top of Tara's desk drawer.

Correct?
A Yes.
0 Okay.

MR. MORRIS: Can we just put up Exhibit 8, please?
BY MR. MORRIS:
Q And this is the text message that Mr. Rothstein sent to
you on December 10th at 6:25 p.m. at night. Right?
A Yes.
0 And so your phone existed after the TRO was put into
effect, correct?
A Again, I have to answer that question by saying that the
process for getting a new phone started two weeks earlier.
The technology group, Jason and crew, could have saved or done
whatever with the phone, but they followed protocol and they
wiped the phone exactly as Thomas Surgent and the employee
manual says, and the phone that was put back on my desk, the
old phone, had nothing on it.

MR. MORRIS: I move to strike, Your Honor.

THE COURT: Okay. Sustained.

MR. MORRIS: It's a very simple question.

THE COURT: Mr. Dondero, I'm going to --

MR. MORRIS: Sir, --

THE COURT: I'm going to remind you of the rules.

You need to give direct answers to the questions, and most of
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these questions are yes or no answers. And then when Mr.
Wilson has the chance to examine you, presumably he will ask
follow-up questions that allow you to give some of these
answers that I guess you're wanting to give. Okay? So
please, please listen carefully and just directly answer the
questions.

All right. Mr. Morris, go ahead.

THE WITNESS: I'll do the best -- Your Honor, listen,
I'll do the best I can. In all due respect, I will do the
best I can. But if I don't believe I can give an honest or
not misleading answer with a yes/no, I need to give a more
detailed answer or I need to say I can't answer the question
that you've put forward.

THE COURT: Okay. I understand why it's difficult,
but, again, that's why we allow direct, cross, redirect,
recross, because it i1s your own lawyer's responsibility, in
cooperation with you, to ask questions that allow you to give
the fulsome answers that you think the Court needs to hear.
But at this juncture, please just try to directly answer the
question yes or no when that's all it is aimed at asking.

All right, Mr. Morris. Go ahead.
MR. MORRIS: Thank you, Your Honor.
BY MR. MORRIS:
o) On December 10th at 6:25 p.m., after the TRO was entered

into, Mr. Rothstein told you that your old phone was in the
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top of Tara's desk. Correct?

A Yes.

0 Okay. And Mr. Rothstein is not going to testify in this
proceeding, is he? You're not calling him to testify on your
behalf, right?

A I don't know.

Q Mr. Surgent is not being called to testify in connection
with this proceeding, correct?

A I —- I don't -- I didn't hear him mentioned earlier. I
don't think so.

0 Okay. Tara was still serving as your assistant as of
January 8, 2021, right-?

A Yes.

Q So it's fair to say that you were informed on December
10th that the phone, the old phone, was not thrown in the
garbage, had not been disposed of, but was instead sitting in
Tara's desk. Correct?

A Yes.

Q And it's also fair to say that, as of December 10th, Mr.
Rothstein didn't take it upon himself to throw your old cell
phone away. Correct?

A I don't know.

Q So it's fair to say that you were informed on December
10th that the phone was not thrown in the garbage --

withdrawn. It's also fair to say that, as of December 10th,
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Mr. Rothstein didn't take it upon himself to throw your old
phone in the garbage. Right?
A I don't know what happened to the phone. I don't know
what Jason did or did not do.

MR. MORRIS: Can we pull up Page 61 from the
transcript of the preliminary injunction proceeding? And if
we can go down to Line 20 to 237
BY MR. MORRIS:

0 Were you asked this question and did you give this answer:
"And it's also fair to say that, as of December 10th, Mr.
Rothstein didn't take it upon himself to throw your old phone
in the garbage, right?" Answer, "Not as that moment, but like
I said, I can find out how it was disposed of."

Did you give that answer to that question at that time?
A Yes.

Q Okay. But you don't know who threw your phone away,

right?
A No.
Q It never occurred to you to get the Debtor's consent

before the phone was thrown away, correct?

A I -- everything I did with regard to the phone was with
the Debtor's consent and process. If that answers your
question.

Q Sir, you never —-- you never asked the Debtor for

permission to throw your phone away, did you?
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A I —— I didn't have to because I handled it according to
the employee manual by giving it to the tech group.

0 Does the employee manual tell you that you're allowed to
throw away a phone with the Debtor's property on it when a

party to a litigation has asked for the text messages?

A There were no text messages on the phone by that point in
time.
Q So, so you —-- so you allowed the text messages to be

erased, even though your lawyers told the Court that the --
that they understood that the U.C.C. wanted your text
messages, and in fact, the Court entered an order in order to
get those text messages?

A No, that is not correct. I gave it to the tech group,
which was part of the Debtor, and they handled it in any which
way they could have, but in compliance with the manual. And
they wiped the old phone as they got me a new phone. And the
Debtor at that point in time could have downloaded, copied, or
got from the phone company whatever text messages they wanted.
Q But Mr. Seery didn't even know you were doing this; isn't
that right?

A I have no idea.

Q You have no reason to believe that Mr. Seery had any
knowledge that you were trading out your phone, correct?

A I believe he knew because he had told all employees to get

new phones within the next 30 days. So it wasn't -- it wasn't
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a surprise, I don't think, to him or anybody else. And I
don't under -- this -- I don't understand the brouhaha over
what's really nonsense.

0 Do you think it's nonsense that text messages that are the
company's property were disposed of even though they were
specifically requested by the U.C.C. and ordered by the Court
to be produced? That's what you describe as nonsense?

A I describe it as nonsense when everybody was told to get
new phones and everybody got new phones and everybody went
through the protocol of giving them to the tech group. The
tech group ordered the new phones, got rid of the old phones
to protect client data, et cetera, like they've always done.
And the Debtor could have made as much copies of anything,
knowing that everybody had to get new phones because they were
canceling everybody's cell phone in the next 30 days. The
Debtor could have done whatever it wanted with the material.
And just because the tech group went through the normal
historic process, you're trying to hold me and other people on
that list somehow accountable, and it's craziness.

Q Okay. It never occurred to you to get the Debtor's
consent before you did this, right?

A By not doing it on my own, by not ordering my own phone, I
didn't think it was necessary to get Debtor consent because I
gave the phone to the Debtor as part of getting a new phone.

MR. MORRIS: Can we get Exhibit -- go to Page 58,
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please, Line 157
BY MR. MORRIS:
0 Were you asked this question and did you give this answer?

MR. MORRIS: If we can scroll down to Line 15.

BY MR. MORRIS:
Q Question, "Did it ever occur to you to get the Debtor's
consent before doing this?" Answer, "No."

Did you give that testimony, sir?
A Yes. Because I gave the Debtor my phone. When I got a
new phone, I gave them my old phone. The Debtor wiped the
phone and gave it back to me.

THE COURT: Is it —--

MR. MORRIS: I move to strike every -- after -- after
he confirms that he gave that answer to his prior testimony.

THE COURT: Sustained.

MR. MORRIS: Sir, --

MR. WILSON: Your Honor, I'll object that Mr. Morris
has asked and answered these questions several times. At this
point, he's badgering the witness.

THE COURT: Overruled.

BY MR. MORRIS:

Q Sir, you had the billing changed from the company account
to your personal account, correct?

A As did everybody, at the direction of Seery.

0 Sir, you had your account changed; isn't that correct?
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A I —- I handled my personal -- or, I had my assistant
handle my own personal phone based on the notice that Seery
had given everybody.

0 Do you have a copy of that notice? Are we going to have
that in evidence today?

A I don't think Seery would deny it. He's not -- hasn't --
well, whatever. No, I don't have a -- I don't have a copy of
a memo.

0 So you're telling me that Mr. Seery gave an instruction
for everybody to throw the cell phones away that had been
asked for by the U.C.C., and he didn't even do that in
writing? That's your testimony, is that -- is that he gave
that instruction to throw cell phones away that had been
specifically requested by the U.C.C., and he didn't even do
that in writing?

MR. WILSON: Objection, Your Honor. Mr. Morris is
mischaracterizing the testimony.

THE WITNESS: He's -- he's horribly mischaracterizing
it.

THE COURT: Okay.

THE WITNESS: I'm saying he told everybody and he
stopped paying everybody's cell phone bill at the end of
January and he told everybody to get new phones. And to be as
compliant as possible, I gave it to the Debtor's employees to

handle buying a new phone and handling the old phone according
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to the manual and whatever else the Debtor needed to do with
the phone.

THE COURT: Okay. Let's try to --

THE WITNESS: So the Debtor --

THE COURT: -- get back on track.

THE WITNESS: -- wiped the phone.

THE COURT: Let's try to get back on track --

MR. MORRIS: So, so you —--—

THE COURT: -- with the instruction --

MR. MORRIS: Go ahead.

THE COURT: -- of giving yes and no answers. Again,
Mr. Wilson is going to get all the time he needs to follow up
with his own questions. All right?

Go ahead, Mr. Morris.

MR. MORRIS: Sir, -- thank you, Your Honor.
BY MR. MORRIS:
0 Sir, you never asked the Debtor for permission to change
the phone from its account to your personal account. Correct?
A As I've stated, I gave the Debtor my phone. No, I did not
ask specific permission. That would be ridiculously
redundant.

MR. MORRIS: I move to strike, Your Honor. It's a
really simple question. Either he -- either he -- either he
asked for permission or he did not. The commentary really

needs to stop.
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THE COURT: Sustained.
Yes or no? Permission or not?

BY MR. MORRIS:
0 I'll ask the question again. Sir, you never asked the
Debtor for permission to change the phone from its account to
your personal account, correct?
A I believe I implicitly did by giving them the phone, so
I'm going to say yes.

MR. MORRIS: Go to Page 59, please, Line -- Line 11.
BY MR. MORRIS:
0 Were you asked this question and did you give this answer?
Question, "And you never asked the Debtor for permission to do
that. Correct?" Answer, "No."

Did you give that testimony on January 8th?

A Yes. But I'd like to correct it as I just said.
0 Sir, you never even told the Debtor you were doing what
you did. You never even told the Debtor that you were
changing, let alone -- withdrawn. Not only didn't you obtain
their consent, you never told the Debtor that you were
changing the account from its account to your personal
account. Correct?
A We were required to move our phones, so no, I didn't tell
them that we were honoring their request.
Q This notion of being required to do that, did your lawyers

mention that in their papers in opposition to this motion
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today, that Mr. Seery had required all of this? Do you recall
reading the papers? Is there anything in there about that?
A It's the truth. I -- I don't -- in the papers. I don't
know.
0 Okay. Let's look at Line 14, since it's just still on the
screen, and I'll ask it again. Were you asked this question
and did you give this answer? "You never told the Debtor you
were doing that. Correct?" Answer, "No."

Was that the testimony you gave then?
A Again, yes, but I'd like to --
Q Okay.
A -- clarify with what I just said.
Q And you never told Mr. Seery or anybody at my firm that
the phone was being thrown in the garbage, correct?
A They knew what the protocol was. You knew what the
protocol was. I didn't think there was a reason to.
0 Sir, you never told anybody at my firm or Mr. Seery that
you were throwing -- that the phone was being thrown in the
garbage, correct?
A No, I did not.
0 Okay. That's all I'm asking. You didn't believe it was
necessary to give the Debtor notice that you were taking the
phone number for your own personal account and throwing the
phone in the garbage, correct?

A I'm sorry. Can you repeat that question?
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Q You didn't believe it was necessary to give the Debtor
notice that you were taking the phone number for your own
personal account and throwing the phone in the garbage.
Correct?
A I didn't think -- correct. I didn't think I needed to do
anything other than what I did.
MR. MORRIS: I move to strike after the word
"Correct," Your Honor.
THE COURT: Overruled.
BY MR. MORRIS:
Q Do you remember, a couple of weeks after Mr. Rothstein
told you that your own -- old phone was in Tara's drawer, that
the Debtor sent a letter to your lawyers in which it gave
notice to you to vacate the offices and return its cell phone?
A I believe, yeah, I believe that was the end of December.
MR. MORRIS: Can we look at that document, please?
It's Exhibit 27.
This document is in evidence, Your Honor.
And if we can go to the bottom of the second page.

BY MR. MORRIS:

Q This is a letter from my firm to your lawyers, right?
A Yes.
Q You want to read the first sentence of that last paragraph

out loud? "HCMLP."

A (reading) HCMLP will also terminate Mr. Dondero's cell
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phone plan and those cell phone plans associated with parties
providing personal services to Mr. Dondero —-- collectively,
the cell phones. HCMLP demands that Mr. Dondero immediately
turn over the cell phones to HCMLP by delivering them to you.
We can make arrangements to recover the phones from you at a
later date.

MR. MORRIS: Okay. Can we just scroll back --

MR. WILSON: Your Honor?

MR. MORRIS: -- to see the

MR. WILSON: Can I -- can I make a request that the
rule of optional completeness be invoked and the date of the
letter be shown?

MR. MORRIS: Yeah. I was just about to get there,
sir. I join.

THE COURT: All right. Fair enough.

MR. MORRIS: It's December 23rd.

BY MR. MORRIS:

Q Do you see that, sir?

A Yes.

Q So, if we can go back to what you just read down at the
bottom there. So, on December 23rd, my firm, on behalf of the

Debtor, is informing your lawyers that it will terminate your
cell phone plan. Isn't that right?
A Yes.

0 Can you think of any reason why they would be informing

Appendix 179

008945




Case |
C3asé

0-03190-sgj Doc 138 Filed 03/25/21 Entered 03/25/21 10:18:44 Page 67 of 278
21ce\00590ENN Dboonmarhil 7-39 FRdddL08IB6I21 PRggel8A of 268 PagelD 292360

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dondero - Direct o7

your lawyers of that on December 23rd if they had already told
you that?

MR. WILSON: Objection, Your Honor. He has no
knowledge of what the Debtor's lawyers were thinking when they
wrote this letter.

THE COURT: Overruled. He can answer if he has an
answer.

THE WITNESS: I have -- I have no idea.

BY MR. MORRIS:

Q Okay. But it's true that, on December 23rd, my firm, on
behalf of the Debtor, informed your lawyer of its intent to
terminate the phone plan of which you were a part. Correct?

A Again, no. I believe the notice happened much sooner, and
that's why a whole bunch of people changed their phones at or
around the time I did.

Q Who else had phones that were paid for by the Debtor?

A I believe a significant majority of the firm.

Q Isn't it true that only you and Mr. Ellington had phones
that were paid for by the Debtor? I'm not talking about the
$100 policy that we looked at before. But isn't it true that
you and Scott Ellington were the only people in the whole firm
who had phones that were paid for by the Debtor?

A I did not know that.

Q Okay. All right. So do you see later on in that

paragraph, at the top of Page 3 -- I'll just read it. Quote,
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HCMLP further demands --

MR. MORRIS: Oh, no. I'm sorry. Can we go back up a
little bit? I'm having trouble. Yeah. Right there.
BY MR. MORRIS:
0 (reading) The cell phones and the accounts are property
of HCMLP. HCMLP further demands that Mr. Dondero refrain from
deleting or wiping any information or messages on the cell
phone. HCMLP, as the owner of the account and the cell
phones, intends to recover all information relating to the
cell phones and the accounts and reserves the right to use the
business-related information.

Have I read that correctly?

A Yes.
Q And that's what your -- that's what -- that's what the

Debtor told your lawyers on December 23rd. Correct?

A Yes.

0 But the Debtor was a couple of weeks too late in making
these demands. Correct?

A Because the Debtor wiped my phone. I never wiped my
phone.

0 Sir, the Debtor was a couple of weeks too late in making
these demands. Correct?

A No.

MR. MORRIS: Page 65 of the transcript, please. Line

4 through 5.
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BY MR. MORRIS:
0 (reading) "We were a couple of weeks too late, huh?"
Answer, "It sounds like it."

Did you give that answer back on January 8th?

A Yes.

Q And that's because the phones were already in the garbage.
Correct?

A No, it —-- the phones were already wiped by the Debtor's
personnel.

0 Look at Line 6 and Line -- through Line 8 and see if you

gave this testimony on January 8th. Question, "Because the
phones were already in the garbage; isn't that right?"
Answer, "Yes."
Did you give that answer back on January 8th?

A Yes.
Q And that's not -- but that's not what Mr. Lynn told the
Debtor in response to the Debtor's letter of January 20 --
December 23rd. Correct?
A I don't know.
0 Well, let's see.

MR. MORRIS: Can we go to Exhibit 22, please?
BY MR. MORRIS:
Q This is your lawyer's response to the December 23rd letter
that we just saw. Do you see that?

A Yep.
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1 Q Mr. Lynn doesn't say anything about the cell phone being
2 thrown in the garbage, right?

3 A He doesn't know what happened to the phone. Neither do I.
4 0 Sir, Mr. Lynn doesn't say anything about the cell phone
5 being thrown in the garbage, does he?

6 A No.

7 Q And Mr. Lynn doesn't say that the phone was disposed of,
8 correct?

9 A (no immediate response)

10 0 Mr. Lynn didn't say that the phone was disposed of, did
11 he?

12 A No, I don't see it in that paragraph.

13 Q Okay. Mr. Lynn didn't describe any company or policy

14 whereby old cell phones are to be thrown in the garbage or
15 otherwise disposed of, correct?

16 A I don't know if he would have awareness of that, but no,
17 he doesn't mention it.

18 Q Mr. Lynn doesn't cite to anything Mr. Seery said with

19 respect to the wiping of phones, right?
20 A No.
21 0 Mr. Seery -- Mr. Lynn doesn't reference Mr. Seery at all
22 in this letter response to my colleague, correct?
23 A Nope.
24 Q He doesn't cite to any policy in the employee handbook to

25 Jjustify the loss of the cell phone, correct?
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A No.

Q And you have no reason to believe that Mr. Lynn would
withhold from the Debtor the information that the cell phone
had been thrown in the garbage consistent with company
practice, correct?

A No.

Q Let's talk about the trespass issue for a moment. Where
are the Debtor's offices located, to the best of your
knowledge?

A 300 Crescent Court, Suite 700.

0 And how long have they --

A Dallas, Texas.

Q And they're a tenant in that space; is that correct?

A Yes.

0 And they're a tenant pursuant to a lease; is that right?
A Yes.

0 And to the best of your knowledge, Suite 300, the Debtor

is the sole tenant under the lease for that space. Correct?

A I -- yeah, I bel... I don't know. I -- the building has
rules for subleases. I don't know if it -- affiliates are on
the lease or not. I —— I don't -- I don't have an awareness

of the lease.
Q So, but you don't have any reason to believe that
anybody's on the lease other than the Debtor. Is that fair?

A I -- I just don't know. But it -- I don't -- when it
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started, when the lease started ten years ago or eight and a
half years ago, I'm sure it had just Highland, but I don't
know who's on it now.
0 Okay. Okay. To the best -- you understand the Debtor is
subject to the bankruptcy court's jurisdiction, correct?
A Yes.
Q And in that December 23rd letter that we Jjust looked at,
the Debtor demanded that you vacate their offices. Correct?
A Yes.

MR. MORRIS: Okay. Let's just look at a little bit
of that letter, if we can call back Exhibit 27, please.
BY MR. MORRIS:
Q On the second page, do you see that there's a statement,
the paragraph beginning, "As a consequence." That's the
paragraph where the Debtor informed your lawyers that your
access, quote, will be revoked effective Wednesday, December
30, 2020. Do you see that?
A Yes.
Q And the Debtor informed your lawyers that it was taking
steps to revoke your access to the offices because the Debtor
believed that you were interfering with the Debtor's business.
Right?
A It doesn't say that here, but --
Q Well, look at the paragraph above, if we can. And I don't

mean to -- I don't mean to, you know, play games, but the
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paragraph above says specifically that, as a result of the
conduct, your presence at the offices is being revoked because
it's too disruptive to continued management. Do you see that?
A Yes.

0 So I'm not asking you if you agree with it, but there's no
question that, on December 23rd, the Debtor told your lawyers
that your access was being revoked as of December 30th because
the Debtor believed that you were being a disruptive force in

the offices. Right?

A Yes.
Q Okay.

MR. MORRIS: And if we can go to the last page,
please. If we could just push it down a little bit, because I

have this in the upper right corner. No, the other way. I'm
sorry. Yeah. Right there.

BY MR. MORRIS:

Q And the Debtor told your lawyers, quote, any attempt by
Mr. Dondero to enter the office, regardless of whether he is

entering on his own or as a guest, will be viewed as an act of

trespass. Do you see that?

A Yes.

Q So the Debtor's position was very, very, very clear to
your lawyers as of January —-- as of December 23rd. Is that
fair?

A No.
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1 Q The Debtor never -- no, you think -- is it -- are you

2 aware of any exception that Debtor made in this letter that

3 would allow you entry into the offices without protest by the
4 Debtor?

5 A As I've stated before, my belief was, for the deposition
6 on the 4th, I had no other way to electronically appear, I

7 would have had to cancel, other than coming back to the main
8 conference room at Highland. It looks like there's four days'
9 difference, but with New Year's and the holiday and days off,
10 there's really one business day difference between when I got
11 kicked out and the deposition. I wouldn't have been able to
12 attend the deposition otherwise if -- I didn't -- I still

13 don't believe attending the deposition that you required was a
14 trespass.

15 Q The Debtor never told you that you would be permitted to
16 enter their offices after December 30th if you, in your own
17 personal discretion, believed it was appropriate. Correct?
18 MR. WILSON: Objection, Your Honor. I'm going to
19 object to this line of gquestioning because this doesn't have
20 anything to do with the TRO and instead it's a letter dated
21 December 23rd, 2020 from the Debtor's counsel.
22 THE COURT: Your response-?
23 MR. MORRIS: Yeah. This is just so simple, Your
24 Honor. The TRO prevents Mr. Dondero from violating the

25 automatic stay. The automatic stay says that Mr. Dondero
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cannot take any steps to control the Debtor's property.

The evidence is now in the record that the Debtor is a
lease —-- is the leaseholder on this space. The Debtor told
Mr. Dondero not to enter the space because he was a disruptive
force, and the Debtor told Mr. Dondero that if he attempted to
enter the space for any purpose, that they would be viewing it
as an act of trespass.

So, by entering into the Debtor's premises, by entering
into the Debtor's property without the Debtor's consent, is a
violation of the automatic stay.

As I said at the beginning of this, if this were the only
thing, Your Honor, I probably wouldn't belabor the point. But
it's -- it is just more evidence of his complete contempt for
the Debtor and for the automatic stay and for the TRO. And I
believe it's completely relevant.

THE COURT: All right. I'm going to --

MR. WILSON: Your Honor, my response to that is that
he's now got the TRO and trying to invoke two different
documents, one of which being 362 itself and the other being
this letter, but Rule 65(d) states that a restraining order
must describe in reasonable detail, and not by referring to
the complaint or other document, the act or acts restrained or
required.

THE COURT: Okay. I'm going to sustain the

objection. Let's move on.
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MR. MORRIS: Okay.
BY MR. MORRIS:
0 During the first week of January, you just walked right
into the Debtor's office and sat for the deposition. Correct?
A Yes.
Q And you didn't have the Debtor's approval to enter their
offices at any time in the year 2021. Correct?
A Not explicitly.
0 You didn't have the Debtor's approval to enter their
offices to give a deposition. Correct?
A Not explicitly. Correct.
Q Now, --

MR. WILSON: Your Honor, I believe you sustained my
objection, and I would renew it to the extent that Mr. Morris
is trying to establish that entering the Debtor's property on
January 4th was a violation of the temporary restraining
order.

THE COURT: All right. Well, I think we have a
legitimate issue whether the so-called trespass, the entry of
Mr. Dondero onto the premises in early January, violated the
explicit terms of the TRO, so I'm going to sustain the
objection, and move on, please.

MR. MORRIS: Okay.

BY MR. MORRIS:

@) Mr. Dondero, in December, after the TRO was entered into,
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you interfered with the Debtor's business, correct?
A No, I did not.
0 Well, one of the reasons that the Debtor evicted you is
precisely because you were interfering with their business.
Correct?
A No, I did not.

MR. MORRIS: Can we go back to Exhibit 27, please?
BY MR. MORRIS:
0 Do you see on the first page, at the bottom, there is an
explanation about the Debtor's management of the CLOs?
A Yes.
Q And there's a recitation of the history where, around
Thanksgiving, you intervened to block those trades?
A Yes.
Q And if we can continue, the next paragraph refers to a
prior motion that was brought by K&L Gates on behalf of the
Advisors and certain funds managed by the Advisors?

MR. MORRIS: If we keep going. Yeah.

THE WITNESS: Yes.

BY MR. MORRIS:

0 You were aware of that motion when it was filed, correct?
A Yes.

Q And you were -- you were supportive of making that motion.
Right?

A Yes. Generally.
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1 Q Okay.

2 MR. MORRIS: And just scroll down, down to the next
3 paragraph.

4 BY MR. MORRIS:

5 0 The next paragraph says, quote, on December 22, 2020,

6 employees of NPA and HCMFA.

7 MR. MORRIS: I'm sorry. I can't read it. 1If we can
8 just push the language down. Let me try again.

9 BY MR. MORRIS:

10 0 (reading) On December 22, 2020, employees of NPA and

11 HCMFA notified the Debtor that they would not settle the CLOs'
12 sale of AVYA and SKY securities. Have I read that correctly?
13 A Yes.

14 Q NPA refers to NexPoint, right?

15 A Yes.

16 0 That's an entity that you largely own and control,

17 correct?

18 A Yes.

19 0 And HCMFA refers to Fund Advisors, another advisory firm
20 that you own and control. Correct?
21 A Yes.
22 Q On or about December 22, 2020, you personally instructed
23 employees of the Advisors not to execute trades that Mr. Seery
24 had authorized with respect to SKY and AVYA, correct?

25 A No. That's absolutely not true. 1I've corrected that
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several times now.
Q Sir, you personally instructed employees of the Advisors

not to execute the very trades that Mr. Seery wanted executed.

Correct?
A Not on December 22nd. The week before Thanksgiving, yes.
I respected the -- I respected the TRO and the week of

Christmas trades that also gave a multimillion dollar loss to
the Funds. I just asked Jason Post to look at the trades.

MR. MORRIS: Can we go to Page 76 of the transcript,
please? Line 15 through Line 19.
BY MR. MORRIS:
Q Did you give this answer to this question? Question, "And
you would agree with me, would you not, that you personally
instructed the employees of the Advisors not to execute the
very trades that Mr. Seery identifies in this email, correct?"
Answer, "Yes."

Is that the answer you gave back on January 8th?

A I have corrected this half a dozen times.
Q Okay. When you said you corrected it, let me ask you
this, is that because instead of saying that the letter
shouldn't have referred to the refusal to settle trades, that
-— that it would be more appropriate that you instructed
Advisors' employees not to execute the trades?
A No, that is not correct.

MR. MORRIS: Can we go to Page 73, please?
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BY MR. MORRIS:
Q Were you asked these questions and did you give these
answers? Question, "And you personally instructed, on or
about December 22, 2020, employees of the Advisors to stop
doing the trades that Mr. Seery had authorized with respect to
SKY and AVYA. Right?" Answer, "Yeah. Maybe we're splitting
hairs here, but I instructed them not to trade them. I never
gave instructions to settle trades that occurred, but that's a
different ball of wax." "Okay." Question, "But you did
instruct them not to execute trades that had not yet been
made. Right?" Answer, "Yeah. Trades that I thought were
inappropriate for no business purpose, I -- I told them not to
execute."

Was that truthful testimony at the time you gave it?
A No. It's -- this is part of the -- this is part of the
clarification from 6 or 8 lines ago or 10 or 15 lines ago.
It's all the same. I was in a truly emotional disapproving
state during this part of the deposition. I believed it was
against the Advisers' Act and Seery was intentionally causing
harm to the CLOs. And I stopped the trades around
Thanksgiving. I called the traders. I specifically stopped
them.

Once the TRO was in effect, I respected the TRO. I
respected the Court. I did not call anybody. There's no

evidence of me calling anybody. No one said I called anybody.
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I just sent one email to Jason Post, a non-Highland employee,
that he should look at the trades. And all this gobbledygook
is -- is -- for the last 10 or 15 lines is the same question
that I've clarified half a dozen times.

0 Okay. That's fine. Let's talk about some of your
communications with the Debtor's employees.

MR. MORRIS: I apologize. Before I -- I'm going to
move to the next and last topic, Your Honor, but this will be
a little bit -- while longer, and I just wanted to check and
make sure, I don't know if the Court wanted to take a short
break. I'm okay. Or if the witness did. We've been going
for a while.

THE COURT: All right. Let's take a ten-minute
break. 1It's 11:40 Central time. We'll come back at 11:50.

MR. MORRIS: Okay. Thank you, Your Honor.

THE CLERK: All rise.

(A recess ensued from 11:40 a.m. until 11:52 a.m.)

THE CLERK: All rise.

THE COURT: Please be seated. All right. We are
going back on the record in the Highland matter.

Mr. Morris, are you ready?

MR. MORRIS: I am, Your Honor.

THE COURT: All right. Mr. Dondero, are you ready to
go forward? (No response.) Mr. Dondero, are you there?

MR. WILSON: Mr. Dondero will be on his line
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momentarily. He's attending from a different room so we don't
have feedback issues.

THE COURT: All right.

(Pause.)

THE COURT: All right. Are we almost ready, Mr.
Wilson? You're on mute.

MR. WILSON: I believe so, Your Honor. He -- he
walked out of our room right before you came on and said he
was going to run to the restroom and go back to his room. So
I think it should just be a second.

(Pause.)

THE WITNESS: I'm back.

THE COURT: All right. Mr. Dondero, you're still
under oath.

Mr. Morris, you may proceed. (Pause.) Mr. Morris, now
you're on mute.

MR. MORRIS: Thanks for letting me know.

DIRECT EXAMINATION, RESUMED
BY MR. MORRIS:
Q Mr. Dondero, you understand that the TRO prevented you
from communicating with any of the Debtor's employees except

as it specifically related to shared services to affiliates

owned or controlled by you. Correct?
A Well, shared services broadly, as I would -- I would
describe it. And -- yes. But -- but the -- the proposal for
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quite a while, for months, was shared services partly to
affiliates but partly to a new entity also.

MR. MORRIS: Okay. Can we pull up Exhibit 11,
please, from the Docket No. 128? And if we can go to Page --
the bottom of Page 2, just to make sure that we're on the same
point here.

BY MR. MORRIS:
Q Paragraph 2 says, James Dondero is temporarily enjoined
and refrained from, little (c) at the bottom, communicating
with any of the Debtor's employees except as it specifically
relates to shared services currently provided to affiliates
owned or controlled by Mr. Dondero.

Do you see that?
A Okay. That's correct as far as it goes, but yes.
0 Okay. And there's nothing ambiguous to you about the
language that's in the order, correct?
A That's correct. That -- yes.
0 And you personally don't have a shared services agreement
with the Debtor, do you?
A Not at this -- no -- with the Debtor. ©No, I don't. Not

with the Debtor.

Q Okay.
A No.
Q And the Bonds Ellis firm only represents you in your

individual capacity in the bankruptcy case, right?
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A Yes.

Q The Bonds Ellis firm doesn't represent any entity that is
owned or controlled by you. Right?

A Correct.

0 So the Bonds Ellis firm doesn't represent any entity owned

or controlled by you that's party to a shared services

agreement with the Debtor. Correct?
A I believe that's correct.
0 Okay. And Douglas Draper is a lawyer who represents the

Get Good and Dugaboy Investment Trusts. Right?

A Yes.
Q And you're a lifetime beneficiary of each of those trusts,
correct?

A For Dugaboy, yes. For Get Good, I'm not sure.

Q Okay. To the best of your knowledge, neither the Get Good
nor the Dugaboy Investment Trust ever had a shared services
agreement with the Debtor, correct?

A No. They didn't have a formal agreement.

Q Okay. And Scott Ellington is not your personal lawyer.

Is that right?

A Not in this bankruptcy.

Q Okay. He was not your personal lawyer in December 2020,
correct?

A No.

Q He never represented you personally. Scott Ellington, as
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a human being, never represented Jim Dondero as a human being

at any time after the petition date. Fair?
A I don't know how to answer that with regard to settlement
counsel. I -- in his role as settlement counsel, I'm not a

lawyer, who does he work for when he's been tasked with being
settlement counsel and he can talk to all parties on behalf of
all parties in order to get a deal done? I don't know —-- I
don't know how to describe that role.

Q To the best of your knowledge, has Mr. Ellington ever been

employed by anybody after the petition date other than the

Debtor?

A I don't believe so.

Q Did you ever retain Mr. Ellington to represent you?
A Not -- not formally, but in his role as settlement

counsel, I believe he was in some ways trying to represent all
parties to try and kick a deal to the altar, so to speak.

Q Did he owe you a duty?

A I don't think in a classic -- I don't -- that -- I don't
know. That's a legal -- I don't want to make a legal
interpretation.

Q You've represented -- you've retained and engaged lots of
lawyers and law firms over time. Is that fair?

A Yes.

0 Did you engage or retain Mr. Ellington at any time after

the petition date?
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A Well, I mean, very recently, he's heading up our shared
services group or our shared services entity. But again, I
don't know how to answer. The role of settlement counsel was

an in-between role that I don't think it was documented

formally, so I don't know how to -- I don't know how to answer
that.
Q When did -- have you -- has Mr. Ellington been hired by

you Or any company you own or control since the time that he
was terminated in early January?

A No. But he's the owner of the entity that houses a lot of
the employees that migrated over.

Q Okay. So I want to -- I want to try to clear this up.
I'm not asking you about settlement counsel. It's a very,
very specific question. Did James Dondero ever retain or
engage Scott Ellington to represent him? Did you ever engage
or retain Scott Ellington for the purpose of providing legal
advice to you?

A And that's the gquestion I'm struggling with, because I
believe, as settlement counsel, he was representing -- trying
to represent multiple parties to strike a deal.

0 Did you ever pay him any money for services rendered to
you in your individual capacity?

A No.

0 Did you ever give him anything of value in exchange for

legal services rendered by him to you in your individual
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capacity?
A No.
0 Did you ever sign an engagement letter with Scott

Ellington pursuant to which he provided legal services to you
in your individual capacity?

A No.

Q How about Isaac Leventon? Did Isaac Leventon ever
represent you in your individual capacity?

A You mean since the advent of the bankruptcy, right? Yeah,
no.

0 Okay. Let's say after the TRO was in place. Did Mr. --
did you ever retain or engage Mr. Leventon to provide legal
services to you in your individual capacity?

A No.

Q Between December 10, 2020, the date the TRO was entered,
and January 8, 2021, excuse me, the date the TRO was converted
to a preliminary injunction, you communicated with certain of
the Debtor's employees about matters that did not concern
shared services, correct?

A No.

0 No, it's your testimony that all of your communications
concerned shared services?

A Yes. Yeah, and shared services or the pot plan or in his
go-between role where he would be used as a messenger by Seery

or by me to get to Seery because I hadn't communicated
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directly with Seery in six or seven months other than that
interaction around Thanksgiving.
Q Sir, between the time the TRO was entered and the
preliminary injunction was entered, you communicated with
certain of the Debtor's employees about matters that were
adverse to the Debtor's interests, correct?
A Absolutely not. I respectfully disagree with that
characterization whenever it occurs.
Q Okay. After the TRO was entered, you and your lawyers at
Bonds Ellis worked with Scott Ellington to identify a witness
who would testify on your behalf in support of a motion
against the Debtor, correct?
A I don't know what the witness was for. I know there was
-- I know there was some back and forth on the witness, but I
don't remember what the witness was for.
0 All right. Let's just see if we can get through this
quickly.

MR. MORRIS: Can we put up Exhibit 48, please?
BY MR. MORRIS:

Q So this is December 11lth. Do you see that?

A Yes.
Q The day after the TRO was entered into, correct?
A Yes.

o) It's sent from Mr. Lynn to Mr. Ellington and is entitled

"Testimony," correct?
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A Yes.

Q Mr. Ellington was the Debtor's general counsel at the
time, correct?

A Among other things, yes.

0 In fact, Mr. Ellington was the Debtor's general counsel
throughout the month of December 2020, to the best of your
knowledge, correct?

A Yes, but not solely, yeah.

Q Was he —-- was he a general counsel for somebody else?

A No, but he was also settlement counsel and he was also the
go-between with Seery.

Q Sir, really, I respectfully ask that you listen to my
question. To the best of your knowledge, Mr. Ellington was
the Debtor's general counsel throughout the month of December

2020, correct?

A Yes.
Q Can you please read Mr. Lynn's email out loud?
A (reading) Scott, you are going to talk with John Wilson

of our firm or have JP do so. He needs to speak today so we
know who to put on the witness and exhibit list and will be
waiting for a call. Thanks.

Q Now, again, the Bonds Ellis firm doesn't represent any
party to a shared services agreement, correct?

A Well, they represent me and I'm on the other side of the

shared services agreement we were trying to put together.
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Q You're not a party to shared services agreements, are you,
sir?
A No, but the solution that everybody was negotiating that
fell apart that we had a hearing on a couple weeks ago,
everybody was trying hard in good faith until negotiations
failed to migrate the shared services in a way that would have
resulted in $3 or $5 million to the Debtor. But the
negotiations fell apart.
Q Sir, in this email from Mr. Lynn in which you're copied to
the Debtor's general counsel the day after the TRO is entered,
your lawyer 1s asking the Debtor's general counsel to have a
conversation about a witness and exhibit list that your
lawyers were putting together. Fair?
A That appears to be what it's about.
0 Okay. And the next day, the topic of identifying a
witness who would testify on your behalf continued, correct?
A I don't know.

MR. MORRIS: Can we go to Exhibit 49, please?
BY MR. MORRIS:
Q This is an email string from Saturday evening, December
12th, in which the Bonds Ellis firm's -- firm brings you and
Mr. Ellington into the discussion about identifying a witness
who would testify on your behalf at the upcoming hearing,
correct?

A Yeah, but I -- okay. I have no idea what this refers to,
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though, or what this is in regard.

Q Well, if you look at Mr. Assink's email at the bottom
dated December 12, do you see the subject is "Witnesses for
Hearing"? Do you see that?

A Yes.

Q And he asks Mr. Wilson whether Mr. Wilson had heard from

Ellington or Sevilla yet. Do you see that?

A Yes.

Q And he -- he says that he needs to let the other side know
if you're going to call one of them as a witness. Isn't that
right?

A Yes. I can read all that. But again, I don't know -- I
don't know -- I have no idea what witness for what, if it
represents -- and what the witness would represent and if it
is in any way adverse to the Debtor. I have no idea.

0 Well, you're adverse to the Debtor, are you not?

A Well, I do not believe so. I mean, I -- I've been doing

everything possible to try and preserve this estate as it's
getting run into the ground. But no, I mean, I've -- I've
done everything to try and maximize value.

0 Well, Mr. Lynn brings you and Mr. Ellington in the
conversation on Saturday, December 20th, on the topic of
witnesses for a hearing, right? That's -- that's what's
happening at the top of the page? You and Mr. Ellington are

now included, correct?
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A Okay.

Q It's true; isn't that right?

A Right.

0 Okay. And this is the debate over whether to include Mr.

Ellington or Mr. Sevilla on your witness list, correct?

A Again, I don't know with regard to what or for, you know
-— I don't know if it's background context. I don't know if
it's corporate rep. I don't know -- I don't know -- I have no

idea what this is about.
0 Okay. Do you recall that the issue of identifying a
witness who would testify on your behalf was resolved later
that night?
A No.

MR. MORRIS: Can we go to Exhibit 17, please?
BY MR. MORRIS:
0 And if we start at the bottom, you'll see there's an email
from Mr. Lynn to you and other lawyers at Bonds Ellis where he
says the possible deal with the Debtor went nowhere, and I
think he meant to say it looks like trial. 1Is that a fair
reading of Mr. Lynn's email to you on the evening of December
12th?
A Yes.
Q And then if we scroll up he says, quote, that said, we
must have a witness now.

Do you see that?
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A Yes.

Q And the "we" there refers to you and the Bond Ellis firm,
right? You guys needed a witness now. Is that fair?

A I don't know.

0 Well, if you look -- if you look up at the top, Mr.
Ellington responds. So this is an email from Mr. Ellington to
you and your personal lawyers at Bonds Ellis. Do I have that
right?

A Yes.

Q And in that email, Mr. Ellington responds to Mr. Lynn's
request for a witness and he identifies Mr. Sevilla, correct?
A Yes.

0 And Mr. Ellington told your lawyers that he would instruct
Mr. Sevilla to contact them the first thing in the morning,
correct?

A That seems to be what it says.

0 Okay. Is there any exception in the TRO that we looked at
that you're aware of that would allow you and your lawyers to
communicate with Mr. Ellington for the purpose of having Mr.
Ellington identify a witness who would testify on your behalf

against the Debtor-?

A Again, I go back to his role as settlement counsel and go-
between with Seery. If you look at the subject line here, it
says "Possible Deal." I -- I think this is all perfectly

within the scope and not adverse to the Debtor, but I'm
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willing to be educated if you think otherwise.

Q Sure. I'll try. Let's go back to Mr. Lynn's email at the
bottom. The email is titled, Possible Deal, and what he says
is, quote, the possible deal with the Debtor went nowhere. It
looks like trial.

Does that refresh your recollection that this string of
communications had nothing to do with a deal, but it had to do
with a trial, and it specifically had to do with your lawyers
communicating with Mr. Ellington to identify a witness who
would testify on your behalf against the Debtors?

A That's not how I view this and that's not how I view
Ellington's role.
Q Okay. I'm going to ask you again. Very simple. And I'll
put it back up on the screen if you want.

MR. MORRIS: 1In fact, let's do that. Let's go back
to Exhibit 11. And let's look at Paragraph 2(c).
BY MR. MORRIS:
Q And if you can tell me, right, Paragraph 2(c) prohibited
you from communicating with any of the Debtor's employees
except as it specifically relates to shared services currently

provided to affiliates owned or controlled by you. Do you see

that?
A Yes.
0 Okay. Does that provision authorize you and your lawyers

to communicate with the Debtor's general counsel for the
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purpose of identifying a witness who would testify on your
behalf, your personal behalf, against the Debtor?

A Again, we haven't established that it's on my behalf
against the Debtor, so I can't say -- I can't say yes to that.
And again, you know, Scott Ellington, up until the day he was
terminated, was settlement counsel and go-between for Seery,
and that role never changed, even after the TRO was put into
place. And Seery even acknowledged it after the TRO was put
in place and continued to use Ellington as a go-between.

Q So, so the Bonds Ellis --

THE COURT: All right. All right. Let me just
interject again,--

MR. MORRIS: -- firm represents --

THE COURT: -- because here we go again with the
narrative answer way beyond yes or no. Here is a big, big
concern I have. You both estimated three and a half hours,
but if I continue to get the long narrative answers, I don't
think it's fair to count all of this against Mr. Morris.
Okay? So, Mr. Wilson, what can we do about this? We'wve had
this witness on the stand since 10:24 minus 14 minutes, so
we're getting close to two hours. But again, you know, I've
been, I think, extremely overly-patient with allowing these
narrative answers.

So, Mr. Wilson, can you help us out here and -- I mean, I

don't know how many more times I can say it, that yes, no, and
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then when it's Mr. Wilson's time to cross-examine you, to
examine you, Mr. Dondero, that's when you can give all of
these more fulsome answers. All right? We're going to be
here much beyond today if we don't get this under control.
All right?

So, Mr. Wilson, --

MR. MORRIS: I appreciate --

THE COURT: Mr. Wilson, please make sure your client
understands this. Can you add to this? Can you let him know
you're going to examine him later?

MR. WILSON: Yeah, I agree -- I agree with that, Your
Honor, but I also would just state that a lot of Mr. Morris's
questions don't call for a simple yes or no answer, and I
think Mr. Dondero maybe needs to change his response to "I
can't answer that yes or no."

THE COURT: Well, you can't coach your client like
that. Okay?

MR. MORRIS: Your Honor? Your Honor, with all due
respect, every single question I'm asking is a leading
question. When it ends "Is that correct?" or "Is that right?"
he either says yes, it is, or no, it's not.

THE COURT: All right.

MR. MORRIS: Then I'll have the decision as to what
to do at that point. Every single question I'm asking is

leading.
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THE COURT: All right. Well, I tend to agree with
that, Mr. Wilson. All right?

So, Mr. Dondero, you've heard us say it a few times now.
Yes. ©No. I understand you want to say more in many
situations, but Mr. Wilson can get at that later when he
examines you. Okay?

Continue, Mr. Morris.

MR. MORRIS: Thank you, Your Honor.
BY MR. MORRIS:
Q On this series of emails that we've looked at, these last
three exhibits that are to and from the Bonds Ellis firm, the
Bonds Ellis firm only represents you in your individual
capacity, correct?
A Correct.
0 And the Bonds Ellis firm was communicating with Mr.
Ellington in order to have Mr. Ellington identify a witness
for their witness and exhibit list, correct?
A Yes.
Q Okay. At the same time you and your lawyers were
communicating with Mr. Ellington about identifying a witness
who would testify on your behalf, you and your lawyers were
also engaged in discussions about entering into a common
interest agreement among you, certain entities in which you
have an interest, and certain of the Debtor's then-employees,

correct?
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I have no idea -- conversations like that happened. I

don't know when they occurred.

Okay. Let's see if we can put a time on it.

MR. MORRIS: Can we please put up Exhibit 247

BY MR. MORRIS:

And starting at the bottom, you'll see there's an email

string from Deborah Heckin (phonetic) on behalf of Douglas

Draper. Do you see that?

Yes.

And this email string is dated December 15th, right after

the TRO was entered into?

Why isn't this privileged?
We'll talk about that in a moment, but --
What was your question?

-- be that as it may, this email string is dated December

15th, after the TRO was entered into, correct?

Yes.

Okay. And you'll see that Mr. Draper, or at least on his

behalf, attaches a form of a common interest agreement. Do

you see the reference to that in his email?

Yes.

Okay. And Mr. Lynn responds, if we scroll up, and he

includes Scott Ellington on this email, right?

Yes.

And Mr. Lynn informs Mr. Ellington and his colleagues that
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Bryan or John would review the agreement. Is that -- is that
right?
A Yes.

0 And if we scroll up, Mr. Assink then later that day sends
your lawyer's comments -- sends your lawyer's comments to his
colleagues and to Mr. Ellington, right?

A Yes.

Q And Mr. Ellington then forwards the revised common
interest agreement to Mr. Leventon, right?

A Yes.

0 As contemplated at that time, you and the Get Good Trust
and the Dugaboy Investment Trust and certain of the Debtor's
then-employees were engaged in discussions about entering into
a common interest agreement, correct?

A Yes.

0 And those discussions continued for a while in December;

isn't that right?

A I believe so.
0 You're familiar with the law firm Baker & McKenzie,
correct?

A Generally.

Q That firm has never represented you or any entity in which
you have an ownership interest, correct?

A Boy, I don't know. It depends on how far back you went,

but I don't know.
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Q To the best of your knowledge, Baker and McKenzie has
never represented you or any entity in which you have an
ownership interest, correct?

A Don't know.

0 Okay. In December, there was an employee group. There
was a group of Debtor employees that were known as the
Employee Group; is that right?

A I believe there was a general employee group and then
there was a senior management group.

Q Okay.

A I don't know what they were called.

Q And Mr. Ellington and Mr. Leventon were part of the group
who were considering in December changing their counsel from
Winston & Strawn to Baker & McKenzie, correct?

A I —- I only have -- I don't know for sure. That sounds
correct, but I don't know for sure.

0 All right. But that was your belief at the time, right?
A I don't remember.

Q Well, because of that, you specifically asked Mr. Leventon
for the contact information for the lawyers at Baker &

McKenzie, right?

A I remember asking Isaac for Clemente's number. I may have
asked -- yeah, yeah, I think I -- I needed to speak to
somebody at some point over there, so I did ask -- I asked

somebody for the number. If I asked Isaac, it could have
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been.
Q Okay.
MR. MORRIS: Can we put up Exhibit 20, please?

BY MR. MORRIS:

0 And this is -- that's Mr. Leventon at the top. Is that
right?

A Yes.

Q And on December 22nd, you specifically asked him to send

you Mr. Clemente's contact information as well as the Baker &
McKenzie contact information, correct?

A Yes.

Q And this was a week after the -- after your lawyers
provided their comments to the common interest agreement and
Mr. Leventon -- Mr. Ellington forwarded the draft agreement to
Mr. Leventon, right? That was December 15th, so this is a
week later?

A Yes.

Q And Mr. Leventon was an employee of the Debtor at the
time, correct?

A Yes, I believe so.

0 And you specifically wanted the contact information from
Baker & McKenzie in order to help Mr. Draper coordinate the
mutual shared defense agreement that was the subject of the
December 15th email, right?

A I don't know if that was the purpose.
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1 MR. MORRIS: Can we go back to the transcript line,
2 Line -- Page 97, please? Down at Line 16. To be clear, I'm

3 reading at the January 8th hearing from the deposition
4 transcript.
5 BY MR. MORRIS:
o Q But can you confirm for me, sir, that when asked the
7 following question, you gave the following answer? Question,
8 "Why did you want the Baker & McKenzie contact information?"
9 Answer, "I was trying to help Draper coordinate the mutual
10 shared defense agreement, period."
11 Is that your -- was that the answer that you gave in your
12 deposition?
13 A Yes.
14 Q And is that the answer that you confirmed at the
15 || preliminary injunction hearing on January 8th?
16 A I don't remember.
17 0 Are you aware of any exception in the TRO that would
18 || permit you and your lawyers to communicate with the Debtor's
19 employees about entering into a common interest agreement?
20 A To the extent Scott Ellington was continuing as settlement
21 counsel, I -- I viewed these types of things as very

22 appropriate.

23 Q The only exception in the TRO was for shared services,

24 right?

25 A Shared services, yes, but shared services broadly
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1 incorporates a lot of things, in my opinion.

2 Q And in your opinion, it's perfectly appropriate for you to
3 || be discussing, after a TRO is entered that prohibits you from
4 discussing anything with any of the Debtor's employees except
5 for shared services, in your opinion, it's perfectly

6 appropriate for you and your lawyers to be engaged in

7 conversation with the Debtor's employees about possibly

8 entering into a common interest agreement? That's your

9 testimony?
10 A Yes.
11 0 Okay. Let's go back in time, December 15th. Do you
12 recall writing to Mr. Lynn and Mr. Draper and Mr. Ellington
13 about a conversation you had with Mr. Clubok, UBS's counsel?
14 A I don't remember, but I'm willing to be refreshed.
15 || © Okay.
16 MR. MORRIS: Let's do that, and put up Exhibit 50,
17 please. Five zero.

18 BY MR. MORRIS:

19 0 This is an email that you wrote, correct?
20 A (no immediate response)
21 0 This is your email, sir?

22 A Yes.
23 Q Okay. Why did you decide to —-- this is an email about a
24 conversation that you had with Mr. Clubok, right?

25 A Yes.
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Q And you understood at the time that Mr. Clubok represented
UBS, right?

A Yes.

0 And at the time, you knew that UBS was going to appeal the
settlement that had been entered into between the Debtor and

Acis, correct? I'm sorry, between the Debtor and the Redeemer

Committee?
A Yes.
0 Okay. And so the Debtor had entered into a -- you knew

that the Debtor entered into a settlement with the Redeemer
Committee, right?

A Yes.

Q And that settlement was approved by the Court, correct?

A I don't remember if it was ever scrutinized at all. It
wasn't -—— I don't know if it was approved.

0 Well, this email is about the appeal of the approved
order, the order approving the settlement, right?

A Appears to be.

Q Okay. And so UBS was challenging the very agreement that
the Debtor wanted to enter into, right?

A Yes.

Q And you -- and you decided, after the TRO was entered
into, to bring Scott Ellington into the discussion between you
and your lawyers about supporting UBS and otherwise getting

evidence against Mr. Seery. Is that right?
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A We already had the evidence against Seery not seeking
court approval, being inept in asset sales. We already had
all that evidence.
0 But you're bringing -- you voluntarily brought Mr.
Ellington into this discussion; isn't that right?
A Because Ellington was settlement counsel. We were trying
to push -- he was trying to push all parties to some kind of
reasonable settlement before the estate got wiped out by
tripling everybody's claims.
Q And you thought it would be helpful to bring Mr. Ellington
into a conversation where you're discussing with your lawyers
supporting UBS in their objection to the Debtor's settlement
and to -- and to give him evidence of Seery's ineptitude and
improper asset sales? You think that was going to advance the
cause of the settlement, right?
A Yes.
0 Okay. And again, there's no -- there's no exception in
the TRO for settlement, right? That's just your own thinking,
fair?
A Since the summertime, more than a few people have
testified Scott Ellington was settlement counsel.

MR. MORRIS: I move to strike.

THE COURT: Sustained.
BY MR. MORRIS:

0 Is there anything in TRO that you are aware of that
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authorizes you to speak with Mr. Ellington in his capacity as
so-called settlement counsel?

MR. WILSON: Objection to the extent it calls for a
legal conclusion.

THE COURT: Overruled.

MR. MORRIS: 1I'll reframe the question. I'll reframe
the question, Your Honor.

THE COURT: Okay.
BY MR. MORRIS:
0 Do you have any -- is there anything that you are aware of
in the TRO that would permit you to speak with Mr. Ellington
as settlement counsel?
A I think it's trickery to try and say it takes that away.
That's my opinion.
0 Okay. But other than your opinion, you can't point to
anything in the TRO that you're relying upon that would permit
you to speak with Mr. Ellington as settlement counsel. Fair?
A Other than broadly, settlement or not settlement all
filters into shared services and whether or not we buy the
employees, don't buy the employees, etc.
0 Okay. This email has absolutely nothing to with shared
services, right?
A It's one step removed but ultimately leads into it.
0 The settlement between the Debtor and the Redeemer

Committee has nothing to do with shared services, correct?
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A Ultimately, the settlement with Redeemer and Clubok had
everything to do with shared settlement. With shared
services.

0 All right. Maybe your lawyer will put that up on the
screen later.

After the TRO was entered, you also communicated with one
or —-- one of the Debtor's employees to make sure that she
didn't produce the Dugaboy financial statements to the U.C.C.,
correct?

A Yeah. They weren't properly requested, and they weren't
requested of me.

Q Sir, you communicated with one of the Debtor's employees
to make sure she did not produce the Dugaboy financial
statements to the U.C.C. without a subpoena, correct?

A That was my -- the advice of counsel to say exactly that
in response, and I think ultimately -- I think ultimately
counsel was okay with it. They just wanted to review the
documents first.

Q Dugaboy's financial statements were maintained on the

Debtor's server, correct?

A Yeah, and I think most of them weren't even password-
protected.
Q You communicated with at least one employee concerning the

production of the Dugaboy financial statements, correct?

A Under advice of counsel, yes.
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Q And that's Melissa Schrath, right?

A Yes.

0 Ms. Schrath was employed by the Debtor as an executive
accountant in December 2020, correct?

A Yes, solely working on mine and Mark Okada's financials.
Q She's the one -- she's the Debtor employee who maintained
the Dugaboy financial statements, right?

A Yes.

Q And on December 16th, after the TRO was entered, you
communicated with Ms. Schrath for the very specific purpose of
instructing her not to produce the Dugaboy financials without
a subpoena, correct?

A I gave her a legal response that came directly from my
lawyers from an improper -- what my lawyers viewed as an
improper request improperly done.

0 Dugaboy had their own lawyer, right? Mr. Draper?

A I —— uh, I believe -- I believe he was coming on board or
up to speed around that time.

Q Yeah. Why didn't Mr. Draper take a hold of this issue?
Why did you do that?

A I think, again, I think he was just coming up to speed at
that point. I think ultimately he was okay with it; he just
said he wanted to review the documents first. But I think he
was agreeable in trying to work with you guys.

Q He was, in fact. So why did you, instead of letting him
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do his job on behalf of his client, the Dugaboy Investment
Trust, why did you, after the TRO was entered, communicate
with the Debtor's employees to give instructions not to
produce the Dugaboy financial statements without a subpoena?
Why did you do that?

A Those words and requiring a subpoena were the specific
legal advice I got from counsel at Bonds Ellis before Draper
was up to speed on the issue. And then when Draper got up to
speed on the issue, which I think was only a couple days
later, he tried hard to work with you guys.

Q And he never asked for a subpoena, did he?

A I —— I don't believe he did. I think he asked to just
review stuff first.

0 Did you ever tell him that you had made a demand for a
subpoena, that -- withdrawn. Did you ever tell Mr. Draper
that you had instructed one of the Debtor's employees not to
produce the documents without a subpoena?

A I -- I think Draper was fully -- fully informed of
everything that happened with regard to the Dugaboy financials
before he got involved. Yes.

Q So, so for all of the communications that occur after the
time that you instruct Ms. Schrath not to produce the
documents without a subpoena, would it surprise you to learn
that Mr. Draper never once mentions the subpoena? Never once

mentions that the documents shouldn't be produced without a
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subpoena?
A Different -- different lawyers have different views at
different times. I don't know what else to tell you.

0 All right. Let's just confirm for the record.
MR. MORRIS: Can we please put up Exhibit 197
BY MR. MORRIS:

Q And that's Ms. Schrath at the top; is that right?

A Yes.
0 And this is, if we scroll down a bit, this is where you
give her the instruction after the -- you communicate with her

-- withdrawn. This text messages show that you communicated
with Ms. Schrath, one of the Debtor's employees, after the TRO
was entered into, for the purpose of instructing her not to
provide the Dugaboy details without a subpoena, correct?

A Yes.

0 There is no exception in the TRO that you are aware of
that permits you to communicate with any of the Debtor's
employees about the production of documents, right?

A Regarding a personal entity that's not in bankruptcy and
not subject to the estate, it -- this -- I believe this was
appropriate. And again, the advice I got from counsel.

Q Sir, are you aware of anything in the TRO that permits you
-— is there any exception in the TRO that permits you to give
instructions to one of the Debtor's employees about whether

and how to produce documents that are on the Debtor's system?
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MR. WILSON: Objection. It calls for a legal
conclusion.

THE COURT: Overruled.

THE WITNESS: I don't know.
BY MR. MORRIS:
Q Okay. You can't point to anything as we sit here right
now, right?
A Don't know.
0 And again, Dugaboy is not party to a shared services
agreement, correct?
A Not formally. It is -- I think -- I believe it is now.
Q On the same day that you were instructing Ms. Schrath not
to produce Dugaboy financials without a subpoena, you were
also communicating with Mr. Ellington about providing
leadership with respect to the coordination of counsel for you
and the various entities owned and controlled by you.
correct?
A I don't —-— I think that may be a mischaracterization of
the leadership email. Let's go to that, please.
Q Okay.

MR. MORRIS: Exhibit 18, please.
BY MR. MORRIS:
Q On December -- December 16th, Mr. Draper wrote to you, at
the bottom of the exhibit, Mr. Draper wrote to you and to Mr.

Lynn, correct?
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A Yep.

Q And again, Mr. Draper represents Dugaboy and Get Good,

right?

A Yep.

0 And the subject matter of his email is a List for a Joint
Meeting. Do you see that?

A Yes.

0 And Mr. Draper proceeded to list a number of lawyers and

entities, correct?

A Yes.

0 And first is John Kane, counsel to the DAF, right?
A Yes.

Q And then you have George Zarate (phonetic), who was

counsel to HCM Advisor, correct?

A Yes, sir.

Q And third is Lauren Drawhorn, counsel to NexPoint,
correct?

A Yes.

0 Fourth is Mark Maloney, counsel to CLO Funding, correct?
A Yes.

Q And last is David Neier, who was then counsel to certain

of the Debtor's employees, correct?
A Yes.
0 And Mr. Draper specifically asked you and Mr. Lynn whether

anyone should be added or removed from the list, correct?
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A Yes.

Q And neither you nor Mr. Lynn identified anyone to be added
or removed, correct?

A No.

0 And then you, you forwarded the email string to Mr.

Leventon -- Ellington, correct?
A Yes.
Q And so you're the one who's sharing your attorney-client

communications with Mr. Ellington, right, in this email?
A Yes.

Q Okay. And he's not your lawyer, right?

A He's settlement counsel.

Q Yeah. Okay. Why don't you read what you wrote to Mr.

Ellington?

A (reading) I'm going to need you to provide leadership
here.

0 But reviewing this email, at least as of the January 8th

hearing, you had no recollection of why you forwarded the
email string to Mr. Ellington and why you told him you needed
him to provide leadership, correct?

A Correct.

Q But Mr. Ellington did respond; isn't that right?

A Yeah. I think he just said "I'm on it" or "I'll handle
it" or something.

Q Okay. Are you aware of any exception in the TRO that
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would permit you to ask Mr. Leventon -- Ellington to provide
leadership in the context of working on a joint meeting that
would include lawyers for you and any entities -- and wvarious
entities owned or controlled by you?

A I —-— I don't know. I don't have any answers other than
some of the narrative ones I've given before.

Q Okay. And again, there's no lawyer on this whole email
string that represents any entity that's subject to a shared
services agreement, right?

A That's not true.

0 I apologize. Let me rephrase the question. There's no
lawyer who sent, received, or were copied on any of these
emails who represents an entity that was subject to a shared
services agreement, correct?

A That's not true.

0 Well, does Mr. Lynn or Mr. Draper represent an entity
who's subject to a shared services agreement?

A No, but the other lawyers referenced in the text of the
email, almost all of them are.

Q Right. I'm just -- I'm asking you very specifically just
about the people to whom this email string was sent or
received from. Right? Sent to or received from. And they
only include Mr. Draper and Mr. Lynn, right? They're the only
ones who were —--

A Yes.
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Q Right?
A Yes.
0 And neither one of them represents a party to a shared

services agreement, right?

A Not a formal one, correct.

Q Right. So there's nobody on this email string where
you're asking Mr. Ellington to provide leadership, there's
nobody who's sending or receiving this email string that
represents a party to a shared services agreement, right?

A No formal -- yes. Those three people, there's no formal
shared services agreement.

Q Later on in December is when you learn that Mr. Seery was

again seeking to trade in certain securities held in the CLOs,

correct?
A Yes.
Q And as soon as you learned that Mr. Seery was again

seeking to trade in certain securities, you sent an email to
Mr. Ellington letting him know that, right?

A Oh, yes. Yes.

Q And this is the information that caused you to personally
instruct employees of the Advisors not to execute the trades
that Mr. Seery had authorized, correct?

A No. We've gone through this before. I did nothing in the
December 20th trades to do anything to interrupt or speak with

any Highland employees. I sent one email to Jason Post to say
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you should look into this. It was -- it was a completely
different interaction. It was respectful of the TRO. It was

completely different than the November trades.

But the trades were the same. He handed a couple million-
dollar lawsuits to the Funds, he sold things during the least
liguid week of the year, the day before Thanksgiving and the
day before Christmas, and he was purposely trying to push
losses to investors.

MR. MORRIS: I move to strike, Your Honor.

THE COURT: Sustained. And I'm just letting you know
it's 12:50. We're taking a break at 1:00 o'clock.

MR. MORRIS: Yeah, that's fine. I think I should be
done right there, Your Honor.
BY MR. MORRIS:
0 The next day, on December 23rd, you had a call among you,
Scott Ellington, Grant Scott, and certain lawyers representing
various entities you own and control, correct?
A Yeah. I don't remember specifically, but yeah, I remember
a couple conference calls.
Q Yeah.

MR. MORRIS: Can we go to Exhibit 26, please?
BY MR. MORRIS:
Q You'll see the subject matter is "It appears Jim will be
available for a 9:00 a.m. Central time conference call."

Do you see that?

Appendix 229

008995




Case J(L-OSlQO-sgj Doc 138 Filed 03/25/21 Entered 03/25/21 10:18:44 Page 117 of 278

Case 3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21-cv-01590-N Document I732 Filed 08/08/21 Page 23Q of 268 PagelD 100206

Dondero - Direct 117

A Yes.
Q Okay. And this email string is between and among
employees of the Advisors, Grant Scott, Scott Ellington, and

outside counsel to the Advisors, correct?

A Can you scroll up or down? I mean, I --

Q Sure.

A What was the question again regarding the people?

Q Yeah. The folks on this email string are employees of the

Advisors, outside counsel to the Advisors, and Scott
Ellington, right?
A I'm sorry. I'm struggling to see Ellington on this one.

Q Oh, it's at the top. There you go.

A Okay.
Q And Mr. -- and Grant Scott, right?
A Yes.

Q And Grant Scott is the director of the DAF, correct?
A Yes.
Q And this is the exact same time that K&L Gates are sending
the letters to the Debtor concerning the CLOs, correct?
A I believe it's around that same time.
(Interruption.)
MR. MORRIS: Your Honor, somebody's not on mute.
THE COURT: Yeah, who is that, Mike? Can you tell?
THE CLERK: It was one of the call-ins. I just muted

them.
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THE COURT: Okay. It was one of the call-ins. We've
muted them.

MR. MORRIS: Okay. Yeah.
BY MR. MORRIS:
0 It's your understanding that those letters -- in those
letters, the Advisors and Funds represented by K&L Gates asked

that the Debtor not trade in securities on behalf of the CLOs,

correct?
A Yes.
0 And this was just days after the Court dismissed as

frivolous the motion that they brought seeking the exact same

relief?
A I believe it was about that same time frame, vyes.
Q Okay. So, all in this same time frame, December 22nd,

December 23rd, K&L Gates is sending those letters and Mr. --
and Mr. Ellington is participating in conversations with you
and lawyers for the Advisors and Mr. Scott, right? This is
all happening in the same two or three days?

A I continue to struggle to see the issue, but yes.

0 Okay. You were aware of the letters that K&L Gates sent
at the time they sent them, correct?

A Yes.

Q Okay. And despite the outcome at the December 16th
hearing, you were supportive of the sending of those letters,
right?
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A I still believe they are bona fide. I still believe we
just -- maybe not as good a presentation to make the Court
understand. But yes, I still believe they're bona fide and
were done in good faith.
0 Okay. And so you think it was a problem with presentation
at that hearing; is that right?
A Yeah. I mean, you have -- yes. I believe you have no
business purpose booking losses for investors that asked that
their accounts not be traded while they were being migrated,
and instead they were handed a bunch of losses and then
they've been, they've, in a backdoor way, lost control by the
Advisor buying assets without court approval to block the DAF
and the retail funds' rights. I mean, it's craziness.
Q And then you brought Mr. Ellington into the discussion
about these letters specifically; isn't that right?
A No. I -- I remember my main --

MR. MORRIS: Your Honor, it's a --

THE COURT: Okay.

THE WITNESS: Well, the answer is no.

THE COURT: It's a yes or no, a yes or no question.

THE WITNESS: No. The answer is no.

MR. MORRIS: Okay. Can we go to Exhibit 52, please?
BY MR. MORRIS:
Q And if we look at the bottom and scroll up, the email

string begins with some back and forth between your lawyers
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and my colleague, Mr. Pomerantz. Do you see that? And they
discuss specifically the K&L Gates letters.
A Yep.
0 Okay. And then they're forwarded to you and you respond
to Mr. Lynn and to your lawyers, right?
A Yep.
MR. MORRIS: Can we scroll up just a bit more?
BY MR. MORRIS:
0 And you write to your lawyers -- now, this is —-- this is

at this time a very private conversation between you and your

lawyers, right? And -- and --
A Yeah.
Q And you could share whatever view you had at the time with

your lawyers, because at least as of December 24th at 5:53,
you thought that that would be a protected conversation and
communication, correct?

A I don't know what I thought then.

Q Well, you told Mr. Lynn, "Who knows how Jernigan reacts."
Do you see that?

A Yes.

Q And that's because you were unsure of how Judge Jernigan
was going to react; is that right?

A Yes.

Q You didn't express the view to your lawyer on December

24th that Judge Jernigan was going to rule against you because

Appendix 233

008999




Case J(L-OSlQO-sgj Doc 138 Filed 03/25/21 Entered 03/25/21 10:18:44 Page 121 of 278

Case 3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21-cv-01590-N Document I732 Filed 08/08/21 Page 238 of 268 PagelD 10040

Dondero - Direct 121

she was biased, did you?

A I don't know if that's in this email chain.

0 I'm happy to look at it from top to bottom.

A I -— but I -- I don't know.

0 And it's certainly not in this email, right? You didn't
-— you didn't tell -- you didn't tell your lawyers in this
private conversation that you had any concerns about Judge

Jernigan's bias, right?

A Not —-- not here.
0 And you didn't -- you didn't say anything in this email on
December 24th that you thought Ms. -- that you thought Judge

Jernigan was anything but partial, right?

A The issue is not addressed in this email.

Q In fact, you told -- you told your lawyers Jjust the
opposite, didn't you? Isn't that right?

A No.

Q You told your lawyers "Who knows how Judge Jernigan is
going to react;" isn't that right?

A Yes.

Q Okay. And then you forward your private communications
with your lawyers to Mr. Ellington, correct?

A Yes.

Q And in your communications with Mr. Ellington, you
included the K&L Gates letters, correct?

A Yes.
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Q Are you aware of anything in the TRO that would allow you
to communicate with Mr. Ellington concerning the letters
between the Debtor and the K&L Gates clients?
A I don't know. Goes back to settlement counsel.
0 Okay. You had other communications with Mr. Ellington on
Christmas Eve, didn't you?
A I did.
Q And in fact, you communicated with Mr. Ellington about
your decision to object to the Debtor's settlement with
HarbourVest; isn't that right?
A Yes.
Q Okay.

MR. MORRIS: Can we just see that for the record,
Exhibit 217
BY MR. MORRIS:
Q You recall that, in late December, the Debtor filed notice
of a settlement it reached with HarbourVest, correct?
A Yeah.
Q And in this email string, Mr. Assink, one of your personal
lawyers, purported to summarize the terms of the settlement
for Mr. Lynn and other attorneys at Bonds Ellis. Do you see
that at the bottom?

MR. MORRIS: Yep, right there.

THE WITNESS: Yes.

BY MR. MORRIS:
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Q And then Mr. Lynn forwarded Mr. Assink's email to you,

correct?
A Yep.
0 And you responded to your lawyers and told him to make

sure that you objected, correct?

A Yes.

Q You didn't like the terms of the deal; isn't that right?
A Well, at the time -- at the time, we didn't realize that
-- yeah. And -- yes. It was -- it was a ridiculous way of
destroying the estate, in our opinion.

Q Okay. So, so you were adverse to the Debtor at this
moment in time with respect to the Debtor's decision to enter
into the HarbourVest settlement, correct?

A We disagreed with the HarbourVest settlement is as far as
I want to answer that question.

0 And you wanted to challenge the Debtor's decision to reach

an agreement on the terms set forth in Mr. Assink's email,

correct?
A Yes.
Q And you decided to forward your communications with your

lawyers on the topic of your decision to object to the
HarbourVest settlement to Mr. Ellington on Christmas Eve,
correct?

A Yes.

0 Okay. Can you identify anything in the TRO that would
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authorize you to communicate with the Debtor's employees after
the TRO was entered into about your decision to object to the
HarbourVest settlement that the Debtor was seeking to enter
into?
A I don't know. I was relying on Ellington's role as
settlement counsel.
Q Okay.
THE COURT: All right. We're going to have to stop.
Are you almost through, Mr. Morris?
MR. MORRIS: I have one more document.
THE COURT: Okay.
MR. MORRIS: Literally three -- two or three minutes.
THE COURT: Okay.
BY MR. MORRIS:
0 You had one more communication on Christmas Eve with Mr.
Ellington; isn't that right?
A Uh-huh.
Q Okay. And this is -- this is where you told him about the
Debtor's letter evicting you from the offices and about their
demand for your cell phone, right?
A I -- please refresh me.
Q Okay.
MR. MORRIS: Exhibit 53, please.
BY MR. MORRIS:

Q On December 23rd, the Debtor sent your lawyers that letter

Appendix 237

009003




Case J(L-OSlQO-sgj Doc 138 Filed 03/25/21 Entered 03/25/21 10:18:44 Page 125 of 278

Case 3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21-cv-01590-N Document I732 Filed 08/08/21 Page 238 of 268 PagelD 10048

Dondero - Direct 125

that we looked at earlier giving notice of eviction and

demanding the return of your cell phones, correct?

A Yep.

0 And then the next day, on December 24th, Mr. Lynn

forwarded the letter to you, correct?

A Yep.

Q And Mr. Lynn forwards that to you and he provides advice

about the contents of the cell phone, correct?

A Yes.

0 And you pass this advice, along with the letter, to Mr.

Ellington, correct?

A Yes.

Q This email string and the letter have nothing to do with

shared services, correct?

A Okay. Broadly, shared services includes everything trying

to get to a settlement of what to do with the employees. And

so I, again, I view it broadly as yes.

Q Okay. Mr. Lynn's advice that you're passing along to Mr.

Ellington is limited to the cell phone, correct?

A I think he has the same view that I do regarding Ellington

as settlement counsel should be -- should be restricted and

not open up a window into all legal communication with me and

my lawyers. But obviously you're taking a different view.
MR. MORRIS: I move to strike. Real simple. Last

question, Your Honor.
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THE COURT: Sustained.
BY MR. MORRIS:
0 Mr. Dondero, you forwarded -- the email that you forwarded
to Mr. Ellington included the advice from your lawyer about
your cell phone and the letter that evicted you from the

Debtor's offices and made the demand for the cell phones back,

correct?
A Yes.
Q Okay.

MR. MORRIS: I have no further questions, Your Honor.

THE COURT: All right. It's —-

MS. SMITH: Your Honor, this is Frances Smith.
Before we go on break, I just wanted to give Your Honor one
piece of good news that might help save you some time this
afternoon.

THE COURT: Okay.

MS. SMITH: We now have an agreement with Mr.
Dondero's counsel that they will not be calling Mr. Leventon,
and the Debtor has already agreed that they would not be
calling Mr. Leventon. So if we could please release Mr.
Leventon for the rest of the afternoon, we would appreciate
that, Your Honor.

THE COURT: All right. Mr. Wilson, you confirm?

MR. WILSON: Yes, Your Honor.

THE COURT: All right. Well, Mr. Leventon is
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excused. Thank you for that.

MS. SMITH: Thank you, Your Honor.

THE COURT: All right. 1It's 1:06. We're going to
take a 30-minute break. We'll come back at 1:36.

THE CLERK: All rise.

MR. MORRIS: Thank you, Your Honor.

(A luncheon recess ensued from 1:06 p.m. until 1:42 p.m.)

THE CLERK: All rise.

THE COURT: All right. Please be seated. All right.
We are going back on the record, a few minutes late, 1:42, in
Highland Capital Management.

Mr. Morris had just passed the witness, Mr. Dondero, to
Mr. Wilson. And remember, we were clear earlier on that this
can be both cross as well as direct, beyond the scope of Mr.
Morris's direct, so that we can hopefully be more efficient
with our time.

All right. So, Mr. Dondero, you're still under oath. Mr.
Wilson, you may go ahead. (Pause.) All right. Mr. Wilson,
can you hear me?

MR. WILSON: I apologize, Judge. I forgot to unmute.
THE COURT: All right. You may proceed.
MR. WILSON: All right.
CROSS-EXAMINATION
BY MR. WILSON:

@) Mr. Dondero, when did you learn that the Debtor was
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seeking a TRO against you?
A On or about the time they filed it.
0 And did anyone at that time explain to you the relief the

Debtor was seeking?

A Shortly thereafter, counsel went over it with me.
Q And did they -- your counsel explain the relief to you?
A Yes.

Q And did you end up attending the hearing on the TRO?

A No.

0 And why did you not attend the hearing on the TRO?

A Well, all of these hearings tend to start with a diatribe
of what I think are untruthful, hurtful, and insulting
comments about me that seem to go on for hours. And I -- 1
don't know, what's the expression, twisted by knaves to make a
trap for fools, but I hate -- I hate hearing it, so I -- I've
done nothing but try and help the estate and buy the estate in
good faith, but people are moving to different agendas, and I
think we've been betrayed by Seery morphing from a Chapter 11
to a Chapter 7 trustee for his own benefit.

Q After the hearing, did you learn that there was a TRO
entered against you?

A Yes.

Q And how did you learn that a TRO had been entered against
you?

A From counsel.
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Q And how long after the hearing did you learn about that?
A Shortly thereafter. I'm not sure exactly when.

0 And did your counsel provide you a copy of the TRO?

A Yes.

0 And did anyone explain to you what the TRO meant?

A Yeah, I -- again, I take seriously anything that comes
from the Court, and I did adjust my behavior, but the overall
theme, that somehow I was doing something to hurt the creditor
or hurt the Debtor or hurt investors I viewed as incongruent
with any of my behavior. So I didn't think it was going to
require much adjustment. I -- I -- yes. So, anyway. But I
paid attention. I listened. I understood that we're still
moving forward with pot plan activities. I understood we were
still moving forward on trying to migrate the employees
peacefully under a shared services agreement. And I
understood that we were still trying to figure a settlement,
either individually with different creditors or globally with
different creditors.

Q Okay. Did you -- you said that your counsel provided you
a copy of the TRO and you discussed the TRO with your counsel.
Did you -- did you form an understanding of what you could and
could not do under the TRO?

A Yeah, I -- again, like I -- 1like I just said, I thought
the spirit was to make sure I didn't do anything that could be

interpreted as moving against the Debtor, but still
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nonetheless trying to preserve value and reach a settlement.
And, you know, the -- the employees have been treated more
shoddy than in any bankruptcy we've ever been involved in, and
so I was also wanting to make sure that shared services went
as smoothly as possible.

Q Did you have an opportunity to ask your counsel questions
about the TRO?

A Yes.

0 And did you rely on your counsel to explain to you what
the TRO meant?

A Yes.

Q And in the weeks that followed the entry of the TRO, did
you continue to seek advice from your counsel regarding what
you could and could not do under the TRO?

A Yes.

0 And why did you do that?

A Again, to stay compliant, not -- to stay compliant and
avoid any specific tripwires or any trickery that might have
been in the agreement.

Q Did you -- why do you believe that the TRO was entered
against you?

A It goes back to the trades that were done for no business
purpose the week of Thanksgiving, two days before
Thanksgiving, I think, actually, the Friday after

Thanksgiving, when only five percent of the people on Wall
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Street are actually in the office, selling securities for no
business purpose at a 10 percent loss to where they were
trading and a 50 percent loss to where they were trading a
month later.

0 Well, did you interfere with Mr. Seery's trading
activities?

A I've been as clear as I can be. I take much umbrage in
capricious, wanton destruction of investor value. And I
interfered with the trades around Thanksgiving directly by
telling the traders that they shouldn't put the trades
through, there's no business purpose, there's no rationale,
that the investors that control a vast majority of the CLOs
are going to move the contracts and they don't want the
securities traded. So, yes, I objected strenuously in the
November Thanksgiving time frame.

As far as December 20th is concerned -- I know I've
corrected this testimony three or four times -- there is no
evidence of me talking to anybody other than sending one email
to Jason Post, who is a NexPoint employee, not a Highland
employee, and just saying, you know, Jason, you need to look
at these trades. Because I couldn't believe they would pass
through compliance when they were against the specific
interests of investors.

Q Well, Mr. Dondero, did you rethink your actions around

Thanksgiving, after the filing of the TRO motion by the
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Debtors?

A Yeah. I mean, yes. I mean, just to repeat, again, I did
nothing regarding the December 20th trades except for one
email to Jason Post saying you should take a look at it. I
never followed up with him. I never knew what he was doing.
It wasn't until he testified a month later that he looked at
it with outside counsel, agreed that the trades were improper,
so he wouldn't put them through the order management system,
so Seery and Highland had to come up with their own workaround
to do trades that I still believe are improper.

0 Did you respect the Court's authority to enter a TRO
against you?

A Yes. I mean, like I said, I didn't interfere directly or
-— and I think Seery has testified twice that he had his own
workarounds, he did what he wanted to do, regardless of
investor thoughts or compliance, and no one stopped him or
slowed him down anyway. So there's no -- there was no harm
whatsoever regarding the December trades.

Q So you took the TRO seriously?

A Absolutely.

0 And the TRO was important to you?

A Well, I -- yes. I mean, I understood, I respected, you
know, I modified my direct behavior, but I still had my views
on what's proper for the estate and what's proper for

investors, so I have to reflect those, you know, differently
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or indirectly.
Q So I guess a fair characterization of what you just said
is that you may have had differing opinions on the actions the
Debtor was taking but you changed the way that you reacted to
those actions?

MR. MORRIS: Objection to the form of the question.
Leading.

THE COURT: Sustained.
BY MR. WILSON:
0 Well, Mr. Dondero, did you -- did you agree with

everything Mr. Seery did after December 10, 2021? I'm sorry,

20207

A No.

Q Did you take any action -- did you take any action after
December 10, 2020 to -- that you understood might violate the
TRO?

A No. And, again, with the goal of trying to transition
employees fairly, make up to them the fact that their 401 (k)
contributions were canceled, their 2019 bonuses were canceled,
their 2020 bonuses were canceled. You know, I tried to do
what was best and fair for everybody, but not in a way that
disrupted the Debtor or even contacted, you know, people
directly.

0 And so were you aware on December 10th that you were

restrained from communicating, whether orally, in writing, or
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otherwise, directly or indirectly, with any board member
unless Mr. Dondero's counsel and counsel for the Debtor are
included in any such communication?

A Yes. And that's how we handled it. We had a meeting with
-- or, in fact, I wasn't even at the meeting, but Judge Lynn
had a meeting with the independent board members to discuss
the pot plan towards the end of the month of December.

Q And in your understanding, did you ever do anything to
violate that provision of the TRO?

A No.

0 Were you aware that on December 10th you were restrained
from making any express or implied threats of any nature
against the Debtor or any of its directors, officers,
employees, professionals, or agents?

A Yes.

0 And did you do, in your understanding, did you do anything
after December 10th to violate that provision of the TRO?

A No. I mean, that's -- I had very -- very little, if any,
contact with any Highland employees or board members, or
Seery, other than the day after Thanksgiving, in that period
of time whatsoever. So I never -- I never threatened anybody
-— I'm going to say period -- but even during the injunction
period, for sure.

Q Were you aware that on December 10th you were restrained

from communicating with any of the Debtor's employees except
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as it specifically relates to shared services currently
provided to affiliates owned or controlled by Mr. Dondero?
A Yes.
0 And did you knowingly do anything to violate this
provision of the TRO?
A No. I said this before, probably not in the right format,
on whatever it was, cross or direct earlier, but shared
services was a broad, multifaceted discussion that a lot of
people were involved in and moving towards for three or four
months. It included systems, it included accounting
personnel, it included what was going to happen to 40-odd
employees, which asset management contracts were potentially
going to move or not move. At one point, the CLOs were, and
then those CLOs weren't. You know, whatever.

So, there was -- it was not just about moving back office.
It was also about front office and valuation and whether or
not there was going to be an overall settlement, whether or
not the pot plan was going to work out, whether or not there
was going to be an ability to buy out individual creditors.
All those things were being explored, as you saw in the emails
earlier, like with Clubok. There was a -- exploring buying
out his interest or changing his dynamics.

There was also conversations where Redeemer Committee had
agreed to sell their interest in Cornerstone for ninety

million bucks but then changed their mind.
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There was agreements with -- there was negotiations going

on all over the place. And I needed help, since I'd been
isolated, and Scott Ellington, as my settlement counsel, or as
the go-between with Seery and with the creditors, was an
important piece of trying to get something done.
Q Mr. Dondero, were you aware that on December 10th you were
restrained from interfering with or otherwise impeding,
directly or indirectly, the Debtor's business, including but
not limited to the Debtor's decisions concerning its
operations, management, treatment of claims, disposition of
assets owned or controlled by the Debtor, and pursuit of the
plan or any alternative to the plan?
A Yes. I mean, it was -- it was clear this was the final
step in the divide-and-conquer strategy. It was clear that
Pachulski and Seery were going to be rewarded a multiple of
ten or fifteen times compensation for becoming liquidating
trustees instead of Chapter 11 trustees. And the best way to
do that was to isolate me by creating gigantic awards to
claimants who six, nine months earlier, Seery would bet his
career had zero claims, all of a sudden got a hundred million
bucks.

It was a way of distorting those claims between Class 8
and Class 9 so that there would never be a residual interest,
and then for Pachulski and Seery to get paid large incentive

compensation for administering a liquidation, even though they
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were betraying the estate that they had been hired for to do a
Chapter 11.

0 Given all that, did you do anything that you believed
would violate the -- that provision of the TRO?

A No. I don't believe that objecting to the 9019s that had
no basis in economic reality or legal risk, that were never
scrutinized, you know, by the Court, I did not believe that
objecting to those in any way violated the TRO.

Q All right. Well, in any event, are you —-- are you aware
that the TRO included a footnote that says, For the avoidance
of doubt, this order does not enjoin or restrain Mr. Dondero
from seeking judicial relief upon proper notice or from
objecting to any motion filed in the above-referenced
bankruptcy case?

A Yes.

0 Were you aware that on December 10th you were restrained
from otherwise violating Section 362 (a) of the Bankruptcy
Code?

A Yes.

Q And do you know what Section 362 (a) of the Bankruptcy Code
is?

A That's —-- is that the one with disturbing contracts or
taking property? 1It's one of those two, right?

Q Well, would it -- would it be the automatic stay, in your

understanding?
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A Yeah, okay, the automatic stay regarding contracts.

Q And did you violate, after December 10th, that provision
of the TRO?

A No.

0 Were you aware that on December 10th you were restrained
from causing, encouraging, or conspiring with any entity owned
or controlled by him -- meaning you -- and/or any person or
entity acting on his behalf from, directly or indirectly,
engaging 1in any prohibited conduct?

A Again, yes. Again, it's broad and far-reaching, but it's
an intent to isolate anybody who -- myself and any other third
party or related party that has bona fide interests in
stopping this destruction of an estate that started with $450
million of assets and $110 or $120 million of claims the first
three months in. And that was Pachulski's work and everybody
else's. And then somehow at the end we end up with $200
million of assets and $300 million of claims.

Where did it go? Where's the examiner? Where's the --
where's the -- where's the scrutiny of giving HarbourVest more
of an award than they had in investment in the funds? Where
is the scrutiny of giving Josh Terry another $28 million on
top of the 18 he's already taken out of Acis on a $1 million
employee dispute? Where's the scrutiny of Redeemer getting
more in terms of cash, noncash, keeping of Cornerstone, than

their original arbitration award? Where is the fairness in
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this process?
Q Despite your personal beliefs on those matters, did you do
anything that would violate that provision of the TRO?
A No.
0 And, in fact, after December 10th, did you do anything at
all that you believed would violate the TRO?
A I've done nothing except, in a complex, shifting betrayal,
trying to provide continuity for the business and for the
employees. I've tried nothing except try to settle this. But
as the -- as the Court's best judgment is to relentlessly
pound on everything we do, there's no way to ever to reach a
compromise because the other side figures they're going to win
everything and has no downside. So I don't see how I could
ever negotiate more on a settlement.

(Interruption.)
Q So, to clarify, after December 10th, did you ever do

anything that you believed might violate the TRO?

A No.
Q All right. I'm going to show you an exhibit -- and I
think Bryan Assink is going to put it on the screen -- that

was previously admitted for the Debtor. And that would be
Debtor's 55. And I want to go to Page 14 of that document.

MR. WILSON: And scroll down just a hair, Bryan. All
right. That'll work.

BY MR. WILSON:
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Q All right. Mr. Dondero, you were asked to read some
provisions from this. And to refresh you, this is the

Highland Capital Management Employee Handbook, Exhibit 55 for
the Debtor. But you were asked to review and read some
provisions from this exhibit in your earlier testimony, but I
want to point you to one sentence that you were not asked to
read, and that would be the last sentence of the paragraph in
the middle of the page there that starts with "Participation
in this policy." Can you read that sentence, starting with
"Your obligations"?
A I'm sorry. Where is it? 1In the first full paragraph or
the second full paragraph?
0 Yeah. The first -- the last sentence of the first full
paragraph, starting with "Your obligations."
A Okay. (reading) Your obligations under this policy shall
terminate upon the termination of your employment, provided
that you will remain obligated to furnish historical call
records covering the period through the date of your
termination, as requested, through the termination of your
employment.

So I had been terminated -- I had been terminated long

ago, 1if that's what you're asking.

Q Yes. What day were you terminated?
A Well, I was terminated as a Highland employee early on in
the case, and I was -- well, I guess I was paid by NexPoint,
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but no, then I was terminated by Highland -- you know what, I
don't remember, honestly.

0 Well, do you -- do you recall if you submitted a letter of
resignation on October 9th?

A You know what, that -- that sounds familiar. Yeah, I
would have -- yes. I would have preferred not to resign, but
I contractually had to.

Q Well, so what were the reasons that led to you resigning-?
A I was asked to resign.

@) And who asked you?

A Jim Seery.

Q During your time with Highland, did Highland pay for your
personal cell phone bill?

A I - I don't know. I -- pre-bankruptcy, I assume yes. I
don't know what was going on after bankruptcy.

Q Do you know whether you or Highland paid for the cell
phone itself?

A I don't know.

0 And by cell phone itself, I'm referring to the cell phone
you had up until around mid-December. You don't recall who
paid for that cell phone?

A No.

Q How often do you get a new --

A But that'd be a --

Q -- cell phone? I'm sorry. You —--
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A That'd be a good -- I was going to say, that would be a
good question to research. It might not have even being been
paid by Highland. I don't -- I Jjust don't know the answer.
0 Did you --
A Yeah.
Q Did you routinely replace your cell phone?

A Usually every three or four years, although I really do
not like this new 5G phone at all.

Q Well, do you know when you last got a phone prior to
December of 20207

A Three years ago.

Q And did Highland have a procedure for replacing your cell
phone?

A Yes. It was —-- it was put in place by Thomas Surgent as
head of compliance with the goal of protecting investor
information or anything that could be business communication
being misused by a recycled or destroyed phone. So there was
a process by which, when you got a new phone, you gave it to
Jason Saffery -- I'm sorry, wrong Jason —-- Jason Rothstein,
and -- or one of the tech guys, and then they would order your
new phone and they would wipe the old phone clean. I think --
I think in this case they had my phone for -- my old phone for
the better part of a week.

0 All right. And you said it was Thomas Surgent who put
that policy in place?
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A Yeah. That's been a policy for at least a decade.

Q And who is Thomas Surgent?

A He heads up -- he's a very experienced, very thoughtful
compliance guy. He's headed up compliance at Highland for
over a decade.

Q And did Mr. Surgent hold compliance training sessions for

Highland employees and executives?

A Yes.
0 And how often would those training sessions be held?
A I remember them as an annual event. And it was really --

it wasn't a page by page, line by line, through, you know,
hundreds of pages of manuals. It was really what had changed
in the environment, you know, usually more from a compliance
standpoint than anything. But it would also include a refresh

of any sort of manual stuff.

0 And so you attended these compliance training sessions?
A Yes.
Q And did these compliance training session specifically

include training on Highland's cell phone replacement policy?
A That's part of the employee manual. You know, again, to
not have to be aware of every single rule at Highland, when I
have something that I know requires compliance issues, I don't
solve the compliance issues myself, I give the proposed
investment or solution to Compliance and they come back and

tell me if it's okay or how to do it.
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If T have a phone or technology issue, I give my phone to
the technology guys and tell them that I want a new phone, and

then they handle it in a compliant manner.

0 Do you recall when you first got your very first cell
phone?
A In 1980 -- '89.

Q Okay. And when did you start Highland?
A 1994.

Q Okay. So you had a --

A '93.

Q So you had a cell phone prior to Highland ever existing,
correct?

A Yes. That was in California. But once we moved to

Dallas, I've had the same phone number, probably half a dozen

different phones or more in Dallas.

0 So when did you move to Dallas?
A '93, '94.
Q Okay. And you've had the same cell phone number ever

since that time?
A Yes.
0 And did you keep your cell phone number when you got a new

phone in December of 20207

A Yes.
Q Do you use that cell phone number for personal use?
A Yes.
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Q Do you have --

A I only have one cell phone.

0 Okay. You only have one cell phone? Do you use that cell
phone number to communicate with your friends and family?

A Yes.

Q Do you use that cell phone number to communicate with your

attorneys?

A Yes.

Q And is there personal information on your cell phone?
A Yes.

Q Is there information on your cell phone related to

business interests other than Highland?

A Yes. Some.

Q And are there communications from your attorneys on your
cell phone?

A Yes.

0 Have any Highland employees with company-paid phones ever
left Highland in the past?

A Yes.

Q And did Highland ever keep an employee's cell phone number
when an employee would leave Highland?

A No. We didn't have a unique prefix like some companies do
that designates that it's a company phone. So there was no
reason for the company to ever keep cell phone numbers versus

new random numbers.
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Q All right. So let's go back to December of 2020. And you
may have hit on this earlier. But why specifically did you

decide to make changes to your cell phone plan in December of

202072
A You know, and again, as I said, I didn't even know if my
phones were —-- my phone was being paid for or by who, but I

assumed they were still being paid by Highland, and it's Jjust
the notice to all Highland employees they were going to be
terminated without bonuses, without '19 or '20 bonuses, was
going to be December 31st, then it was pushed off until
January 31st, then February 15th, then February 28th. But
part of that was that their benefits were ceasing at that
point in time, too. So, as far as I knew, everybody was
migrating their phone over, and I did mine in the most
compliant way I knew how to, by giving it to the -- to the
tech guys.

0 So, 1f Highland was still paying for your cell phone, and
you're not a hundred percent sure of that, your testimony is
that Highland was going to discontinue paying for that cell
phone?

A That was —-- that's what they had told all the employees as
part of their termination.

Q Okay. So were you changing the financial responsibility
to ensure that it was in your name?

MR. MORRIS: Objection, Your Honor. Just leading
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1 questions.

2 THE COURT: Sustained.

3 BY MR. WILSON:

4 0 Did you put the financial responsibility for your cell

5 || phone in your name in December 20207

6 || A I —-- December -- yes.

7 Q And when you were doing that, why did you decide to get a
8 new cell phone at the time?

9 MR. MORRIS: Objection. Asked and answered.

10 THE COURT: Sustained.

11 BY MR. WILSON:

12 Q Mr. Dondero, did you -- did you keep the cell phone you
13 had in December 2020 when you changed the financial

14 responsibility on your phone?

15 A I got a more advanced 5G with better picture-taking

16 capability and more -- more storage.

17 0 And do you recall when you made the decision to get that
18 new cell phone?

19 || A A couple weeks before the 10th. It take -- it take -- it
20 took -- during COVID, it takes longer to get the phones, so it
21 took a couple weeks to get it and then for the tech guys to
22 swipe or clean out the old one and then for me to get the new
23 one and for the old one that hit Tara's desk on the 10th.
24 0 Okay. Well, who ordered the new cell phone?

25 A I don't know. Sometimes -- most of the tim