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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

------------------------------------------------------------   

In re § Chapter 11 

 §  

HIGHLAND CAPITAL MANAGEMENT, L.P.,1 § Case No. 19-34054-SGJ11 

 §  

                          Debtor. §  

----------------------------------------------------------- §  

UBS SECURITIES LLC AND UBS AG 

LONDON BRANCH, 

 

                                Plaintiffs, 

§ 

§ 

§ 

§ 

§ 

Adversary Proceeding 

 

No. ________________ 

vs. § 
 

 §  

HIGHLAND CAPITAL MANAGEMENT, L.P., §  

 §  

                                                Defendant. §  

-----------------------------------------------------------   

APPENDIX OF EXHIBITS TO PLAINTIFFS’ MOTION FOR A  

TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION  

 

                                                 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 

for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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UBS Securities LLC and UBS AG London Branch (together “UBS”), by and through their 

undersigned counsel, submit this Appendix of exhibits (the “Appendix”) to Plaintiffs’ Motion for 

a Temporary Restraining Order and Preliminary Injunction, filed concurrently herewith.  The 

following exhibits are attached to this Appendix:  

Ex. 

No. 

Description App. No. 

A Declaration of Sarah Tomkowiak in Support of Motion for a Temporary 

Restraining Order and Preliminary Injunction, and Exhibits 1 to 19 thereto 

UBSTRO001-5 

1 Excerpts of Transcript of Proceedings, In re Highland Capital 

Management, L.P., No. 19-34054-sgj (Bankr. N.D. Tex. Nov. 20, 2020) 

UBSTRO006-24 

2 Excerpts of Transcript of Proceedings, In re Highland Capital 

Management, L.P., No. 19-34054-sgj (Bankr. N.D. Tex. Feb. 2, 2021) 

UBSTRO025-34 

3 Purchase Agreement between Sentinel Reinsurance, Ltd., Highland CDO 

Opportunity Master Fund, L.P., Highland CDO Holding Company, and 

Highland Special Opportunities Holdings Company, dated Aug. 7, 2017 

UBSTRO035-40 

4 Legal Liability Insurance Policy between Sentinel Reinsurance, Ltd., 

Highland CDO Opportunity Master Fund, L.P., Highland CDO Holding 

Company, and Highland Special Opportunities Holdings Company, 

effective August 1, 2017 

UBSTRO041-60 

5 Email from Shawn Raver to Rick Swadley, dated September 12, 2018, 

attaching a June 30, 2018 memorandum entitled, “Tax Consequences of 

Sentinel Acquisition of HFP/CDO Opportunity Assets” as provided by the 

Independent Board to UBS 

UBSTRO061-67 

6 Assignment Agreement between Highland CDO Opportunity Master 

Fund, L.P. and Sentinel Reinsurance, Ltd., dated August 7, 2017, as 

provided by the Independent Board to UBS 

UBSTRO068-72 

7 Email from Matt DiOrio to Sean Fox, dated September 26, 2017, as 

provided by the Independent Board to UBS 

UBSTRO073-74 

8 A spreadsheet listing the ownership interests in Sentinel Reinsurance, Ltd. 

as of 2017 as provided by the Independent Board to UBS 

UBSTRO075-80 

9 Email from Vishal Patel to Matt DiOrio, dated May 11, 2020, as provided 

by the Independent Board to UBS 

UBSTRO081-85 
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Ex. 

No. 

Description App. No. 

10 Organizational chart of Highland CDO Opportunity Fund as provided by 

the Independent Board to UBS 

UBSTRO086-87 

11 Limited Liability Company Agreement of Highland CDO Opportunity 

Fund GP, LLC, dated October 19, 2020, as provided by the Independent 

Board to UBS 

UBSTRO088-99 

12 Agreement of Limited Partnership of Highland CDO Opportunity Fund 

GP, L.P., dated October 19, 2020, as provided by the Independent Board 

to UBS 

UBSTRO100-118 

13 Articles of Limited Partnership of Highland CDO Opportunity Master 

Fund, L.P., dated October 2005, as provided by the Independent Board to 

UBS 

UBSTRO119-137 

14 Excerpts of Transcript of Proceedings, In re Highland Capital 

Management, L.P., No. 19-34054-sgj and Adv. Pro. No. 20-3190-sgj 

(Bankr. N.D. Tex. Dec. 10, 2020) 

UBSTRO138-144 

15 Excerpts of Transcript of Proceedings, In re Highland Capital 

Management, L.P., No. 19-34054-sgj and Adv. Pro. No. 20-3190-sgj 

(Bankr. N.D. Tex. Jan. 8, 2021) 

UBSTRO145-151 

16 Email from JP Sevilla to Scott Ellington, dated August 11, 2017, as 

provided by the Independent Board to UBS 

UBSTRO152-154 

17 Email from David Willmore to JP Sevilla and Isaac Leventon et al., dated 

August 11, 2017, as provided by the Independent Board to UBS 

UBSTRO155-157 

18 A document entitled “Highland Multi-Strategy Credit Fund LP, 

Redemptions Payable Summary, 12/31/2020,” that the Independent Board 

provided to UBS (redacted) 

UBSTRO158-159 

19 A document that purports to reflect Sentinel Reinsurance, Ltd.’s 

ownership structure as of 2019, that the Independent Board provided to 

UBS 

UBSTRO160-162 
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DATED this 29th day of March, 2021.  

 

LATHAM & WATKINS LLP 

 

By /s/ Andrew Clubok                    

Andrew Clubok (pro hac vice) 

Sarah Tomkowiak (pro hac vice) 

555 Eleventh Street, NW, Suite 1000 

Washington, District of Columbia 20004 

Telephone: (202) 637-2200 

Email:  andrew.clubok@lw.com 

            sarah.tomkowiak@lw.com 

 

and 

 

Jeffrey E. Bjork (pro hac vice) 

Kimberly A. Posin (pro hac vice) 

355 South Grand Avenue, Suite 100 

Los Angeles, CA 90071 

Telephone: (213) 485-1234 

Email:  jeff.bjork@lw.com 

 kim.posin@lw.com 

 

BUTLER SNOW LLP 

Martin Sosland (TX Bar No. 18855645) 

Candice M. Carson (TX Bar No. 24074006) 

2911 Turtle Creek Boulevard, Suite 1400 

Dallas, Texas 75219 

Telephone: (469) 680-5502 

E-mail: martin.sosland@butlersnow.com 

             candice.carson@butlersnow.com 

 

Counsel for UBS Securities LLC and UBS 

AG London Branch 
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LATHAM & WATKINS LLP 

Andrew Clubok (pro hac vice) 

Sarah Tomkowiak (pro hac vice) 

555 Eleventh Street, NW, Suite 1000 

Washington, District of Columbia 20004 

Telephone: (202) 637-2200 

Jeffrey E. Bjork (pro hac vice) 

Kimberly A. Posin (pro hac vice) 

355 South Grand Avenue, Suite 100 

Los Angeles, CA 90071 

Telephone: (213) 485-1234 

Counsel for UBS Securities LLC and UBS 

AG London Branch 

BUTLER SNOW LLP 

Martin Sosland (TX Bar No. 18855645) 

Candice Carson (TX Bar No. 24074006) 

2911 Turtle Creek Blvd., Suite 1400 

Dallas, Texas 75219 

Telephone: (469) 680-5502 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

------------------------------------------------------------ 

In re § Chapter 11

§

HIGHLAND CAPITAL MANAGEMENT, L.P.,1 § Case No. 19-34054-SGJ11 

§ 

Debtor. § 

----------------------------------------------------------- § 

UBS SECURITIES LLC AND UBS AG, 

LONDON BRANCH, 

§ 

§

Adversary Proceeding

§ No. ________________________

Plaintiffs, §

§ 

vs. § 

§ 

HIGHLAND CAPITAL MANAGEMENT, L.P., § 

§ 

Defendant. § 

----------------------------------------------------------- 

1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service address 

for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 

UBSTRO001
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DECLARATION OF SARAH TOMKOWIAK IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR A TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

I, Sarah Tomkowiak, hereby declare under penalty of perjury as follows: 

1. I am an attorney with the law firm of Latham & Watkins LLP, counsel of record

for UBS Securities LLC and UBS AG London Branch (together “UBS”). 

2. I submit this declaration in support of Plaintiffs’ Motion for a Temporary

Restraining Order and Preliminary Injunction (the “Motion”) against Highland Capital 

Management, L.P. (“Highland” or the “Debtor”), pursuant to section 105(a) of title 11 of the 

United States Code, and Rules 7001 and 7065 of the Federal Rules of Bankruptcy Procedure.   

3. Attached hereto as Exhibit 1 is a true and correct copy of excerpts of a November

20, 2020 hearing transcript for In re Highland Capital Management, L.P., No. 19-34054-sgj 

(Bankr. N.D. Tex.). 

4. Attached hereto as Exhibit 2 is a true and correct copy of excerpts of a February 2,

2021 hearing transcript for In re Highland Capital Management, L.P., No. 19-34054-sgj 

(Bankr. N.D. Tex.). 

5. Attached hereto as Exhibit 3 is a true and correct copy of a document dated August

7, 2017, entitled “Purchase Agreement,”2 that the Independent Board3 provided to UBS.    

6. Attached hereto as Exhibit 4 is a true and correct copy of a document entitled

“Legal Liability Insurance Policy,” with a purported effective date of August 1, 2017, including a 

document attached as “Schedule A,” that the Independent Board provided to UBS.     

2 Exhibit 3 was provided to UBS without any document attached as “Schedule A.” 

3 Capitalized terms not defined herein shall have the meaning ascribed to them in Plaintiffs’ Memorandum of Law in 

Support of the Motion for a Temporary Restraining Order and Preliminary Injunction, filed contemporaneously 

herewith. 

UBSTRO002
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7. Attached hereto as Exhibit 5 is a true and correct copy of an email dated September

12, 2018, from Shawn Raver to Rick Swadley with the subject “policy”, attaching a memorandum 

dated June 30, 2018, entitled “Tax Consequences of Sentinel Acquisition of HFP/CDO 

Opportunity Assets,” that the Independent Board provided to UBS.   

8. Attached hereto as Exhibit 6 is a true and correct copy of a document dated August

7, 2017, entitled “Assignment Agreement,” that the Independent Board provided to UBS.  

9. Attached hereto as Exhibit 7 is a true and correct copy of an email dated September

26, 2017, from Matt DiOrio to Sean Fox with the subject “Sentinel,” that the Independent Board 

provided to UBS.   

10. Attached hereto as Exhibit 8 is a true and correct copy of a spreadsheet that

purports to list the ownership interests in Sentinel Reinsurance, Ltd. (“Sentinel”) as of 2017, that 

the Independent Board provided to UBS.   

11. Attached hereto as Exhibit 9 is a true and correct copy of an email dated May 11,

2020, from Vishal Patel to Matt DiOrio with the subject “Confirmations,” that the Independent 

Board provided to UBS.   

12. Attached hereto as Exhibit 10 is a true and correct copy of an organizational chart

of Highland CDO Opportunity Fund, that the Independent Board provided to UBS.  

13. Attached hereto as Exhibit 11 is a true and correct copy of a document dated

October 19, 2020, entitled “Limited Liability Company Agreement of Highland CDO Opportunity 

Fund GP, LLC,” that the Independent Board provided to UBS.   

14. Attached hereto as Exhibit 12 is a true and correct copy of a document dated

October 19, 2020, entitled “Agreement of Limited Partnership of Highland CDO Opportunity 

Fund GP, L.P.,” that the Independent Board provided to UBS.    

UBSTRO003
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15. Attached hereto as Exhibit 13 is a true and correct copy of a document dated

October 2005, entitled “Articles of Limited Partnership of Highland CDO Opportunity Master 

Fund, L.P.,” that the Independent Board provided to UBS.    

16. Attached hereto as Exhibit 14 is a true and correct copy of excerpts of a December

10, 2020 hearing transcript for In re Highland Capital Management, L.P., No. 19-34054-sgj and 

Adv. Pro. No. 20-3190-sgj (Bankr. N.D. Tex.). 

17. Attached hereto as Exhibit 15 is a true and correct copy of excerpts of a January 8,

2021 hearing transcript for In re Highland Capital Management, L.P., No. 19-34054-sgj and Adv. 

Pro. No. 20-3190-sgj (Bankr. N.D. Tex.). 

18. Attached hereto as Exhibit 16 is a true and correct copy of an email dated August

11, 2017, from JP Sevilla to Scott Ellington with the subject “PRIVILEGED AND 

CONFIDENTIAL – Sentinel wiring info,” that the Independent Board provided to UBS.   

19. Attached hereto as Exhibit 17 is a true and correct copy of an email dated August

11, 2017, from David Willmore to, inter alia, JP Sevilla and Isaac Leventon with the subject 

“PRIVILEGED AND CONFIDENTIAL – Sentinel wiring info,” that the Independent Board 

provided to UBS.     

20. Attached hereto as Exhibit 18 is a true and correct copy of a redacted document

entitled “Highland Multi-Strategy Credit Fund LP, Redemptions Payable Summary, 12/31/2020,” 

that the Independent Board provided to UBS.  

21. Attached hereto as Exhibit 19 is a true and correct copy of a document that purports

to reflect Sentinel’s ownership structure as of 2019, that the Independent Board provided to UBS. 

UBSTRO004
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct. 

Executed on March 29, 2021. 

/s/ Sarah Tomkowiak

Sarah Tomkowiak 

LATHAM & WATKINS LLP 

UBSTRO005
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

) Case No. 19-34054-sgj-11 

In Re: ) Chapter 11 

) 

HIGHLAND CAPITAL ) Dallas, Texas 

MANAGEMENT, L.P., ) Friday, November 20, 2020 

) 9:30 a.m. Docket 

Debtor. ) 

) - DEBTOR'S MOTION FOR PARTIAL

) SUMMARY JUDGMENT [1214]

) - REDEEMER COMMITTEE'S MOTION

) FOR PARTIAL SUMMARY JUDGMENT

) [1215, 1216]

) - UBS'S MOTION FOR TEMPORARY

) ALLOWANCE OF CLAIM FOR VOTING

) PURPOSES [1338]

) 

TRANSCRIPT OF PROCEEDINGS 

BEFORE THE HONORABLE STACEY G.C. JERNIGAN, 

UNITED STATES BANKRUPTCY JUDGE. 

WEBEX APPEARANCES: 

For the Debtor: Jeffrey N. Pomerantz 

PACHULSKI STANG ZIEHL & JONES, LLP 

10100 Santa Monica Blvd., 

  13th Floor 

Los Angeles, CA  90067-4003 

(310) 277-6910

For the Debtor: Robert J. Feinstein 

PACHULSKI STANG ZIEHL & JONES, LLP 

780 Third Avenue, 34th Floor 

New York, NY  10017-2024 

(212) 561-7700

For UBS Securities, LLC: Andrew Clubok 

Sarah A. Tomkowiak 

LATHAM & WATKINS, LLP 

555 Eleventh Street, NW, 

  Suite 1000 

Washington, DC  20004 

(202) 637-2200

UBSTRO007
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APPEARANCES, cont'd.: 

 

For UBS Securities, LLC: Kimberly A. Posin  

   LATHAM & WATKINS, LLP 

   355 South Grand Avenue, Suite 100 

   Los Angeles, CA  90071-1560 

   (213) 485-1234 

 

For Redeemer Committee of Terri L. Mascherin 

the Highland Crusader Brandon J. Polcik 

Fund:  JENNER & BLOCK, LLP 

   353 N. Clark Street 

   Chicago, IL  60654-3456 

   (312) 923-2799 

 

For Redeemer Committee of Mark B. Hankin 

the Highland Crusader JENNER & BLOCK, LLP 

Fund:    919 Third Avenue 

   New York, NY  10022-3098 

   (212) 891-1600 

 

For Redeemer Committee of Mark A. Platt 

the Highland Crusader FROST BROWN TODD, LLC 

Fund:  100 Crescent Court, Suite 350 

   Dallas, TX  75201 

   (214) 580-5852  

 

Recorded by: Michael F. Edmond, Sr.  

   UNITED STATES BANKRUPTCY COURT 

   1100 Commerce Street, 12th Floor 

   Dallas, TX  75242 

   (214) 753-2062 

 

Transcribed by: Kathy Rehling 

   311 Paradise Cove 

   Shady Shores, TX  76208 

   (972) 786-3063 

 

 

 

 

 

 

 

 

 

 

Proceedings recorded by electronic sound recording; 

transcript produced by transcription service.

UBSTRO008
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discovery, which we provided, --  

  THE COURT:  Right. 

  MR. FEINSTEIN:  Again, Mr. Clubok's timeline about 

the discovery doesn't show all the times that we provided 

documents, and lots and lots of them, or all the time we spent 

doing that.  But he -- I think what he's arguing is that, back 

in 2009 or '10 or whatever, one of those entities had $40 

million, and where did it go?  And I think what he's I guess 

implying is that, in addition to the $233 million of 

transfers, that that $40 million was somehow transferred, 

right? 

  THE COURT:  Right. 

  MR. FEINSTEIN:  So let's remember that the -- these 

entities were the subject of eight years of litigation and 

pulled out a ton of (inaudible) fees.  They had other 

obligations beside an obligation to UBS.  So, again, this is a 

fact-specific point, but this is -- this isn't pleaded in 

their proof of claim.  It's an argument that's now come up in 

light of the discovery that we provided.  But if we get into 

it, we're happy to, you know, discuss whether -- these other 

obligations that the Debtor had and where that money was 

spent.  But it's -- it's not part of our summary judgment case 

today. 

  THE COURT:  Okay.  That -- 

  MR. FEINSTEIN:  I guess that's what I've been saying. 

UBSTRO009
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  THE COURT:  That's what I'm getting at.  When you 

argue that I should issue summary judgment that UBS cannot 

assert any claim against the Debtor except with regard to the 

$61 million worth of transfers -- in other words, I have to X 

out the $172 million -- that we're just talking about a 

summary judgment with regard to the $233 million of transfers? 

There still may be some theoretical argument -- I say 

theoretical; I don't know if it's good or bad -- but there 

still may be an argument that can go to trial on whether Mr. 

Clubok can assert $45 million worth of damages, separate and 

apart from those transfers under his breach of good faith and 

fair dealing argument. 

  MR. FEINSTEIN:  The breach of good faith is probably 

the only way that this would come in, because, to be clear, 

there's no fraudulent conveyance claim alleged with respect to 

that $40 million. 

  THE COURT:  Right. 

  MR. FEINSTEIN:  And as I said before, Your Honor, 

while we produced documents recently, UBS has known about this 

for eight years, because this $40 million is referenced in the 

-- in the expert report that was brought out today.  And as I 

said, to the extent that the money was spent on legal fees by 

an entity that was in eight years of litigation with UBS, that 

should shock no one.   

 But, you know, to the extent that it's relevant at all, it 

UBSTRO010
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could only be to an implied covenant claim, and in that 

regard, I just, you know, it hasn't been pled so it's kind of 

hard to react to something that's that ephemeral. 

  THE COURT:  Okay.  All right.  Ms. Mascherin, any 

last words from you? 

  MS. MASCHERIN:  Yes.  And Your Honor, I'll confine -- 

I'll confine my remarks now to the issue of the release.   

 With all of the argument that we heard from Mr. Clubok, I 

didn't hear him address the definition of the word -- of the 

broad term claims, which is the cornerstone of the releases 

given to Highland.  And as I walked through the language with 

Your Honor earlier this morning, claims is defined very 

broadly, and it expressly includes contractual claims arising 

from the Knox Agreement and/or raised in the UBS litigation.  

And as I believe I've shown, Your Honor, that what was 

explicitly brought within the scope of the release of 

Highland, the implied duty claim, to the extent that UBS was 

seeking damages for that claim (inaudible) or other relief 

arising from the transfer of assets to Crusader or to Credit 

Strategies. 

 Now, Mr. Clubok argued at some length about the fact that 

the Crusader Fund and the Credit Strategies Fund got broader 

releases than Highland got in these settlement agreements.  We 

don't dispute that.  But we do believe the language is clear 

that UBS released all claims for damages against Highland that 

UBSTRO011
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relate to those or arise from those transfers.   

 Highland is free to pursue the other damages relating to 

the other alleged fraudulent transfers.  And if Highland can 

prove other damages on its implied duty claim that have 

nothing to do with Crusader and Credit Strategies, that's 

fine.  But the $172 million that went to Crusader and Credit 

Strategies, that was released. 

 Now, Mr. Clubok argues, well, it doesn't make any sense, 

it's not commercially reasonable to reach that result because 

the obligation of Highland, as manager of the Crusader and 

Credit Strategies Fund, how could that possibly apply to -- 

how could the indemnity obligation possibly apply to this 

contract claim?  Well, Your Honor, Mr. Clubok himself showed 

you the language of that indemnity agreement, and it provides 

Highland for indemnification for any actions taken in 

management of the Crusader and Credit Strategies Fund.  And we 

heard --  

  MR. CLUBOK:  Your Honor? 

  MS. MASCHERIN:  We heard -- 

  MR. CLUBOK:  Your Honor, objection.  Sorry.  I just,   

I think parol evidence excluded on one side should be excluded 

on all sides.  I would respond to that parol evidence that was 

brought up, and that's why I talked about it, because -- so I 

just would object that if there's going to be parol evidence, 

that's fine.  If there's not going to be parol evidence for 

UBSTRO012
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be drawn, there was actual fraud in March of 2009.  That is 

the -- and they had another $45 million in HFP and maybe they 

had another $20 million in CDO, although we haven't still 

gotten the documents so we don't know if it was even more, 

that all is a breach of implied duty of good faith and fair 

dealing that is very much alive, has survived summary 

judgment, trips to the appellate court in New York.  And in 

addition to the $119 million, this is even if you subtract the 

amounts that Crusader tells you were erased in the 

settlements, but you add for the $119 million plus $45 million 

plus $20 million, you know, and those then are doubled for 

pre-judgment interest.  So you're left with a claim that's 

still roughly, doing the math, $250 million.  Okay?  And, you 

know, you -- to say to -- what they would have you say is, 

well, forget the $45 million, forget the $20 million, zero 

value for that in 3018.  Now we're in 3018.  You've got the 

$120 million.  And even though you, yes, indeed, got an 

injunction under incredibly different legal circumstances and 

unprecedented relief from the Appellate Division in New York, 

you know, that your claim is so weak that you also have a 30 

percent chance of success, so we just want to arbitrarily 

deduct, you know, a hundred percent.  That's obviously not the 

way you handled Mr. Daugherty's claim.  You lopped off certain 

things and you said, really, you know, the claims are for the 

rest of it, that total amount of money was colorable.  That's 

UBSTRO013
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the standard under 3018.  Our claim is more than colorable. 

 Long ago, Mr. Travers acknowledged that we owed hundreds 

of millions of dollars -- from CDO and SOHC, not through HCM  

-- but the person who controlled HCM caused them not to pay 

us, in breach of implied covenant.   

 I understand that Mr. Feinstein doesn't like that we get 

to pursue that claim, but the New York Courts of Appeals have 

said we do, and we should be able to go to trial and seek that 

roughly $250 million, even if our claims for implied duty are 

found to be released from that release, notwithstanding 

(inaudible). 

 I appreciate Your Honor's indulgence in allowing me to 

finish that. 

  THE COURT:  One last question.  You were mentioning   

-- 

  MR. CLUBOK:  Yes. 

  THE COURT:  -- $45 million and $20 million.  Did you 

mean $10 million?  What is the $20 million? 

  MR. CLUBOK:  I'm sorry, Your Honor.  Maybe Ms. 

McLaughlin can put it up here.  It was -- she's got it here.  

It was $23 million as of December 31st, 2009 in CDO Fund.  So 

we -- we don't know how much they had.  This is where -- this 

is where they kept the documents from us.  We don't know how 

much was there in February of 2009, but we certainly know 

that, as of December of 2009, they had $23 million.  And we've 
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been begging them to pay it back forever.  We know they owe us 

$500 million.  You just saw Tom Travers -- they admitted 

internally.  You saw a document earlier that said, Let's --  

we know we owe it to them, but let's delay it.  Let's drag it 

out.  Let's, you know, make them pay for it.    

 That $23 million has now dwindled apparently to such that 

it's only about $10 million, I'm told.  There's an asset 

that's still remaining today that's roughly $10 million.  And 

even today, they won't cause CDO Fund, who they control 

completely, to just turn that over to us.  They want to hold 

that up.   

 This is all a breach of implied duty of good faith and 

fair dealing against HCM, and that's part of what's remained 

in our claim. 

  THE COURT:  All right.  Thank you.  All right. 

  MR. FEINSTEIN:  Your Honor, I'm going to press my 

luck and ask you if I just can make one very, very brief 

statement. 

  MR. CLUBOK:  I object to that -- 

  THE COURT:  Yes.  I -- 

  MR. CLUBOK:  -- because I did not respond in any way 

--  

  THE COURT:  I'm really -- I'm done. 

  MR. FEINSTEIN:  Okay. 

  THE COURT:  I'm going to come back at 3:30 and give 
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you some rulings.  So, that's -- it's 3:04 Central Time.  

Anyway, I hope I'm not interfering with anyone's family or 

religious plans.  If I get out to you in the next 30 minutes, 

hopefully you'll be good.  All right.  So I'll be back at 

3:30.  That's 4:30 Eastern. 

  THE CLERK:  All rise.  

 (A recess ensued from 3:04 p.m. to 3:44 p.m.) 

  THE COURT:  All right.  Please be seated.  This is 

Judge Jernigan.  I made you wait a little longer than I 

predicted, but these are obviously not easy issues. 

 All right.  I am first going to give you my ruling on the 

two motions for partial summary judgment on UBS Proofs of 

Claim 190 and 191.   

 First, I'm going to dispense, given the late hour, with 

the legal announcing of the Rule 56 summary judgment 

standards.  We all know them very well.  They were briefed 

very well.  I certainly reserve the right to supplement this 

bench ruling with a more fulsome written order and judgment 

that includes such things as the Rule 56 standards. 

 Anyway, getting to the heart of my ruling, I am going to 

grant both the Debtor's and the Redeemer Committee's, or I 

should say Crusader Fund's, motions for partial summary 

judgment as follows.  This is obviously a multi-part ruling.   

 First, number one, and I think UBS has very clearly 

conceded this, but I grant summary judgment that UBS is barred 
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fraudulent transfer claims as to this $172 million of 

transfers to Crusader and Credit Strategies but not releasing 

other theories of liability relating to those $172 million of 

transfers, such as under a theory that the transfers amounted 

to Highland breaching an implied covenant of good faith and 

fair dealing or some other theory.   

 It would be absurd because UBS would not even have a 

theory to call these transfers fraudulent transfers as to 

Highland per se, since Highland was not a transferee, directly 

or indirectly, on them.  So UBS had to be releasing other 

claims and theories based on these transfers -- namely, the 

only potential viable theory that UBS had asserted against 

Highland at that time relating to these transfers, i.e., the 

breach of fair dealing and good faith claim.   

 It would further be absurd, in this Court's view, to think 

that the Crusader Funds and Credit Strategies paid $70.5 

million to UBS to settle these claims, with a risk that 

Highland could later be sued on the very same transfers and 

potentially come back and seek indemnity against the Crusader 

Funds and Credit Strategies.   

 But most importantly, I emphasize, I think the clear 

language used in the 2015 settlement agreements supports 

summary judgment here without even going down the logic trails 

or absurdity trails. 

 Next, I rule that UBS is barred from asserting alter ego 
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theories of liability against Highland, i.e., that Highland 

should have liability to UBS based on alter ego theories for 

the liabilities of CDO Fund, SOHC, and HFP, because the theory 

was not asserted in its proof of claim, its two proofs of 

claim.  And I do not believe the mere broad reservation of 

rights within those proofs of claim allowing UBS to assert any 

number of things past the bar date, any number of things, 

including alter ego, would preserve an alter ego theory of 

liability past the bar date.   

 In this Court's determination, the alter ego theory of 

liability against Highland in this context would clearly be a 

claim as broadly defined in Section 101 of the Bankruptcy 

Code, regardless of any New York state law jurisprudence that 

talks of it being not a claim but instead a remedy or some 

other kind of theory of liability.  It makes all the 

difference when you get into the world of bankruptcy because 

of the broad, broad, broad definition of claim in Section 101 

of the Bankruptcy Code.  

 So these are my only rulings on the motions for partial 

summary judgment.   

 I do not interpret the Debtor's motion -- or either 

motion, for that matter -- to be asking the Court to rule as a 

matter of law that UBS is precluded from asserting any damages 

beyond the $61 million of transfers made in March 2009 to 

Highland, Multi-Strat, and Citibank, and Highland, for 

UBSTRO018

Case 21-03020-sgj Doc 158 Filed 11/30/21    Entered 11/30/21 09:40:10    Page 23 of 167



  

 

213 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

example, precluding damages relating to the $45 million that 

HFP had in March 2009 or the $20-plus million that the CDO 

Fund had in December 2009.   

 So I think that's the answer I got from Mr. Feinstein at 

the end of oral argument.  But even if the Debtor was making 

the request that the Court rule that, as a matter of law, UBS 

cannot assert any claim against the Debtor except the claims 

relating to the $61 million of transfers, I think that UBS has 

shown, has put summary judgment evidence in the record that 

there may be a fact issue here with regard to these funds.  

They may be able to prove, have a potential theory here that 

Highland breached the covenant of good faith and fair dealing 

by somehow exercising control over the CDO Fund and HFP and 

causing them to dissipate those assets and not pay them to 

UBS.  There might be a theory there.   

 So I hope that is clear, that I'm not granting summary 

judgment declaring that UBS is barred from asserting something 

more than the $61 million of March 2009 transfers. 

 So that is my ruling on the motions for partial summary 

judgment.  I'll turn now to the UBS Rule 3018(a) estimation 

motion.  Once again, given the late hour, I'm going to 

dispense with the flowery legal standards that apply to this 

motion.  I reserve the right in my order to supplement with 

more fulsome statements.   

 But I have decided that I should estimate UBS's claim for 
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voting purposes at the following number:  $94,761,076.  Okay.  

So here is my math for how I get there.  Let's start with the 

three transfers in March 2009 that have been alleged to be 

fraudulent transfers or, you know, Highland caused to be made 

in breach of its duty of good faith and fair dealing.  And I'm 

talking about, obviously, the Multi-Strat entities, you know, 

the $25,782,988 that HFP transferred in March 2009, then there 

was $17,778,566 transferred to the Debtor, and then Citibank 

received $17,481,808.   

 So, as we've talked about, we've talked about $61,043,362.  

Okay.  So, obviously, I've ruled summary judgment that 

Crusader -- transfers to Crusader and the transfer to Credit 

Strategies are gone.  They're off the table.  So, but focusing 

in on that $61 million, I start with the $25-plus million to 

Multi-Strat.  I am estimating a high chance of UBS winning on 

that, a 90-percent chance.  So, 90 percent of $25,783,300 -- 

what is the number?  $25 million.  I may have done my math 

wrong.  I've computed it equals $23,205,008, but I think I -- 

no, no, no, no.  No, no, no.  Let me back up.  Just a minute.  

Hang on.  (Pause.)  All right.  I think what I meant to do is 

calculate 90 percent of $25,782,988, and my math may be wrong.    

I've got that equals $23,205,008, but I feel like I did 

something wrong there.  Someone can double-check my math 

there.  Can someone -- I've left my calculator back in 

chambers.  What's 90 percent of $25,783,343?  Hello.  You've 
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got a calculator over there? 

  THE CLERK:  Yeah.  What was the number? 

  THE COURT:  Okay.   

  THE CLERK:  You said $25,783,4 -- 

  THE COURT:  No, no, no.  I'm sorry.  That's where I 

went wrong, I think.  The number is should have -- not -- 

that's where I went wrong.  I should have been using 

$25,782,988.  And I have no idea where I got that $25,783,000 

number.  So, 90 percent of $25,782,988. 

  MR. FEINSTEIN:  My calculator says that $23.2 

million, Your Honor. 

  THE COURT:  Okay.  Well, I guess I was right.  Okay. 

  MR. FEINSTEIN:  You were right. 

  THE COURT:  Okay.  So I'm putting a 90 percent chance 

of winning on that, so $23.2 million.   

 And then on the transfer to the Debtor, I'm using the 

expert report, if you will, of I think his name is Mr. Dudney, 

UBS's own expert, where he used $8 million.  He said you 

should adjust that number to $8 million, if I was 

understanding correctly, because of HFP, the transferor, 

having some percentage ownership in that.  So if I use $8 

million, that gets us up to $31.2 million.   

 Then, with regard to Citibank, the transfer to Citibank of 

$17,481,808, I'm giving a 20 percent chance of success on that 

one.  I just, again, feel in my gut, you know, in my 
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discretion, looking at the summary judgment evidence, I just 

feel in my gut there's going to be defenses to that.  So, 20 

percent of that would be $3,555,713.   

 So that gets us up to roughly 31 -- excuse me, $34.76 

million.  So, if you assume interest, pre-judgment interest, I 

used $30 million there.  Again, that's imprecise.  But that 

gets us up to $64.76 million.   

 Then what I did beyond that is, with regard to the summary 

judgment evidence thrown out that maybe there was 40 -- $45 

million on hand at HFP in March of 2009 -- I think we're 

talking about UBS Exhibit 25 -- and then another $23 million 

may have been on hand at the CDO Fund, at least in December 

2009, that's about $68 million.  And I am just assuming that 

there might be a credible argument made as to $10 million of 

that.  And then I'll add $10 million of interest for all of 

these years, of pre-judgment interest.   

 And then I've plugged in another $10 million for 

attorneys' fees, because I believe there is the ability to get 

attorneys' fees for actual fraudulent transfers.  And I'm 

assuming that some of these, the ones to Highland and Multi-

Strat, there might be credible arguments of actual fraudulent 

transfers.  And then I have been told, I think, by Mr. Clubok 

that you might even get attorneys' fees for breach of covenant 

of good faith and fair dealing.   

 So, $64.761 million plus $10 million plus another $10 
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million plus $10 million is $94.761 million. 

 Any questions?  I know that was probably hard to follow, 

but any questions about that estimation? 

  MR. CLUBOK:  Your Honor, the only question, and maybe 

it's too late and that's fine, I understand your analysis, but 

the calculation of the amount that was transferred to 

Highland, I think even Highland had agreed in their -- that 

the number is higher.  I think that's out of context, and if 

that's -- if there's no chance for us to clear that up, I 

understand.  You've made your decision.  But I do want to say 

that I think even Highland would agree that they received more 

than $8 million.  The footnote from (inaudible) is a little 

bit out of context, and, you know, there was -- if you look at 

Highland's papers in terms of their response on 3018, I think 

they have accepted our 17, roughly $17 million number.  I 

think that is a -- it's complicated.  But anyway, I just raise 

that, and maybe because you've done all this math, that won't 

affect your view, Your Honor.  Totally understand that.  But I 

do want to say that I think that Highland even acknowledges 

that the amount received was $17 million.  That was 

(inaudible) by Redeemer.  I think it's misunderstood.  You 

know, our -- a footnote from our expert report that takes the 

full expert report out of context. 

  THE COURT:  Well, that's going to be my ruling.  And, 

again, you know, estimation --   
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 (Proceedings concluded at 4:12 p.m.) 

--oOo-- 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CERTIFICATE 

 

     I certify that the foregoing is a correct transcript to 

the best of my ability from the electronic sound recording of 

the proceedings in the above-entitled matter. 

  /s/ Kathy Rehling                             11/25/2020 

______________________________________       ________________ 

Kathy Rehling, CETD-444                           Date 

Certified Electronic Court Transcriber 

UBSTRO024

Case 21-03020-sgj Doc 158 Filed 11/30/21    Entered 11/30/21 09:40:10    Page 29 of 167



EXHIBIT 2 

UBSTRO025

Case 21-03020-sgj Doc 158 Filed 11/30/21    Entered 11/30/21 09:40:10    Page 30 of 167



                                                                                            

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 

   ) Case No. 19-34054-sgj-11 

In Re:  )  Chapter 11 

   )  

HIGHLAND CAPITAL ) Dallas, Texas 

MANAGEMENT, L.P., ) Tuesday, February 2, 2021  

    ) 9:30 a.m. Docket 

  Debtor. )   

   ) CONFIRMATION HEARING [1808] 

   ) AGREED MOTION TO ASSUME [1624]  

   )   
 

TRANSCRIPT OF PROCEEDINGS 

BEFORE THE HONORABLE STACEY G.C. JERNIGAN, 

UNITED STATES BANKRUPTCY JUDGE. 
    
WEBEX APPEARANCES:  

 

For the Debtor: Jeffrey Nathan Pomerantz 

   PACHULSKI STANG ZIEHL & JONES, LLP 

   10100 Santa Monica Blvd., 

     13th Floor 

   Los Angeles, CA  90067-4003 

   (310) 277-6910 

 

For the Debtor: John A. Morris 

   Gregory V. Demo 

   PACHULSKI STANG ZIEHL & JONES, LLP 

   780 Third Avenue, 34th Floor 

   New York, NY  10017-2024 

   (212) 561-7700 

 

For the Debtor: Ira D. Kharasch 

   PACHULSKI STANG ZIEHL & JONES, LLP 

   10100 Santa Monica Blvd., 

     13th Floor 

   Los Angeles, CA  90067-4003 

   (310) 277-6910 

 

For the Official Committee Matthew A. Clemente  

of Unsecured Creditors: SIDLEY AUSTIN, LLP 

   One South Dearborn Street 

   Chicago, IL  60603 

   (312) 853-7539 
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APPEARANCES, cont'd.: 

 

For Redeemer Committee of Terri L. Mascherin 

the Highland Crusader JENNER & BLOCK, LLP 

Fund:  353 N. Clark Street 

   Chicago, IL  60654-3456 

   (312) 923-2799 

 

For Acis Capital  Rakhee V. Patel 

Management GP, LLC: WINSTEAD, P.C. 

   2728 N. Harwood Street, Suite 500 

   Dallas, TX  75201 

   (214) 745-5250 

 

For UBS Securities, LLC: Andrew Clubok 

   LATHAM & WATKINS, LLP 

   555 Eleventh Street, NW, 

     Suite 1000 

   Washington, DC  20004 

   (202) 637-2200 

 

For Patrick Daugherty: Jason Patrick Kathman 

   PRONSKE & KATHMAN, P.C. 

   2701 Dallas Parkway, Suite 590 

   Plano, TX  75093 

   (214) 658-6500 

 

For HarbourVest, et al.: Erica S. Weisgerber 

   DEBEVOISE & PLIMPTON, LLP 

   919 Third Avenue 

   New York, NY  10022 

   (212) 909-6000 

 

For James Dondero: Clay M. Taylor 

   John Y. Bonds, III 

   D. Michael Lynn 

   Bryan C. Assink 

   BONDS ELLIS EPPICH SCHAFER  

     JONES, LLP 

   420 Throckmorton Street,  

     Suite 1000 

   Fort Worth, TX  76102 

   (817) 405-6900 

 

For Get Good Trust and Douglas S. Draper 

Dugaboy Investment Trust: HELLER, DRAPER & HORN, LLC 

   650 Poydras Street, Suite 2500 

   New Orleans, LA  70130 

   (504) 299-3300  
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For Certain Funds and Davor Rukavina 

Advisors: Julian Vasek 

   MUNSCH, HARDT, KOPF & HARR 

   500 N. Akard Street, Suite 3800 

   Dallas, TX  75201-6659 

   (214) 855-7587 

 

For Certain Funds and A. Lee Hogewood, III 

Advisors: K&L GATES, LLP 

   4350 Lassiter at North Hills  

     Avenue, Suite 300 

   Raleigh, NC  27609 

   (919) 743-7306 

 

For the NexPoint  Lauren K. Drawhorn 

Parties:  WICK PHILLIPS  

   3131 McKinney Avenue, Suite 100 

   Dallas, TX  75204 

   (214) 692-6200 

 

For Scott Ellington,  Frances A. Smith 

Isaac Leventon, Thomas ROSS & SMITH, P.C. 

Surgent, and Frank Plaza of the Americas 

Waterhouse: 700 N. Pearl Street, Suite 1610 

   Dallas, TX  75201    

   (214) 593-4976 

 

For Scott Ellington, Debra A. Dandeneau 

Isaac Leventon, Thomas BAKER & MCKENZIE, LLP 

Surgent, and Frank 452 Fifth Avenue 

Waterhouse: New York, NY  10018  

   (212) 626-4875 

 

For CLO Holdco, Ltd.: John J. Kane 

   KANE RUSSELL COLEMAN LOGAN, P.C. 

   901 Main Street, Suite 5200 

   Dallas, TX  75202 

   (214) 777-4261  

 

For Davis Deadman, Todd Jason Patrick Kathman 

Travers, and Paul Kauffman: PRONSKE & KATHMAN, P.C. 

   2701 Dallas Parkway, Suite 590 

   Plano, TX  75093 

   (214) 658-6500  
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APPEARANCES, cont'd.: 

 

For the United States  David G. Adams  

of America (IRS): U.S. STATES DEPARTMENT OF JUSTICE, 

     TAX DIVISION 

   717 N. Harwood Street, Suite 400 

   Dallas, TX  75201 

   (214) 880-2432 

 

For Highland CLO Funding, Rebecca Matsumura 

Ltd.:  KING & SPALDING, LLP 

   500 West 2nd Street, Suite 1800 

   Austin, TX  78701 

   (512) 457-2024 

 

For Crescent TC  Michael S. Held 

Investors: JACKSON WALKER, LLP 

   2323 Ross Avenue, Suite 600 

   Dallas, TX  75201 

   (214) 953-5859 

 

For the Issuer Group: Amy K. Anderson 

   JONES WALKER, LLP 

   811 Main Street, Suite 2900 

   Houston, TX  77002 

   (713) 437-1866 

 

Recorded by: Michael F. Edmond, Sr.  

   UNITED STATES BANKRUPTCY COURT 

   1100 Commerce Street, 12th Floor 

   Dallas, TX  75242 

   (214) 753-2062 

 

Transcribed by: Kathy Rehling 

   311 Paradise Cove 

   Shady Shores, TX  76208 

   (972) 786-3063 
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 As Your Honor is well aware, this case started in December 

in -- October 2019, was transferred to Your Honor's court in 

December 2019, and has been pending for approximately 15 

months. 

 On January 9, 2020, I stood before Your Honor seeking the 

approval of the independent board of directors of Strand, the 

general partner of the Debtor, pursuant to a heavily-

negotiated agreement with the Committee.  And as the Court has 

remarked on occasions throughout the case, the economic 

stakeholders in this case believed that the installation of a 

new board consisting of highly-qualified restructuring 

professionals and a bankruptcy judge, a former bankruptcy 

judge, was far more attractive than the alternative, which was 

appointment of a trustee.  And upon approval of the 

settlement, members of the board -- principally, Mr. Seery -- 

testified that one of the board's goals was to change the 

culture of litigation that plagued Highland in the decade 

before filing and threatened to embroil the Debtor in 

continued litigation if changes were not made. 

 And as Your Honor is well aware, the last 14 months have 

not been easy.  The board took its role as an independent 

fiduciary extremely seriously, much to the consternation of 

the Committee at times, and more recently, to the 

consternation of Mr. Dondero and his affiliated entities. 

 And what has the Debtor, under the leadership of the 
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board, been able to accomplish during this case?  The answer 

is a lot more than many parties believed when the board was 

installed. 

 The Debtor reached a settlement with the Redeemer 

Committee, resolving disputes that had been litigated for many 

years, in many forums, and that resulted in an arbitration 

award that was the catalyst for the bankruptcy filing. 

 Participating in a court-ordered mediation at the end of 

August 2020 and September, the Debtor reached agreement with 

Acis and Josh Terry.  The Court is all too familiar with the 

years of disputes between the Debtor and Acis and Josh Terry, 

which spanned arbitration proceedings and an extremely 

combative Chapter 11 that Your Honor presided over. 

 The Debtor next reached an agreement with HarbourVest 

regarding their assertion of over $300 million of claims 

against the estate.  The HarbourVest litigation stemmed from 

its investment in the Acis CLOs and would have resulted in 

complex, fact-intensive litigation which would have forced the 

Court to revisit many of the issues addressed in the Acis 

case. 

 And perhaps most significantly, Your Honor, the Debtor was 

able to resolve disputes with UBS, disputes which took the 

most time of any claim in this case, through a contested stay 

relief motion, a hotly-contested summary judgment motion, and 

a Rule 3018 motion.   
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 While the Debtor and UBS hoped to file a 9019 motion prior 

to the commencement of the hearing, they were not able to do 

so.  However, I am now in a position to disclose to the Court 

the terms of the settlement, which is the subject of 

documentation acceptable to the Debtor and UBS.  The 

settlement provides for, among other things, the following 

terms:   

 UBS will receive a $50 million Class 8 general unsecured 

claim against the Debtor. 

 UBS will receive a $25 million Class 9 subordinated 

general unsecured claim against the Debtor. 

 UBS will receive a cash payment of $18.5 million from 

Multi-Strat, which was a defendant and the subject of 

fraudulent transfer claims.   

 The Debtor will use reasonable efforts to assist UBS to 

collect its Phase I judgment against CDL Fund and assets CDL 

Fund may have.   

 The parties will also agree to mutual and general 

releases, subject to agreed carve-outs. 

 And, of course, the parties will not be bound until the 

Court approves the settlement pursuant to a 9019 motion we 

would hope to get on file shortly. 

 I am also pleased to let the Court know -- breaking news  

-- that this morning we reached an agreement to settle Patrick 

Daugherty's claims.  I would now like to, at the request of 
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Mr. Kathman, read into the record the Patrick Daugherty 

settlement. 

 Under the Patrick Daugherty settlement, Mr. Daugherty will 

receive a $750,000 cash payment on the effective date.  He 

will receive an $8.25 million general unsecured claim, and he 

will receive a $2.75 million Class 9 subordinated claim. 

 The settlement of all claims against the Debtor and its 

affiliates -- and affiliates will be defined in the documents   

-- with the exception of the tax claim against the Debtor, Mr. 

Dondero, and Mr. Okada -- and for the avoidance of doubt, 

except as I describe below, nothing in the settlement is 

intended to affect any pending litigation Mr. Daugherty has 

against Mr. Dondero, Scott Ellington, Isaac Leventon, Marc 

Katz, Michael Hurst, and Hunton Andrew Kurth.  

 Mr. Daugherty will release the Debtor and its affiliates 

and current employees for all claims and causes of action, 

except for the agreements I identify below, and dismiss all 

current employees as to pending actions.  We believe this only 

applies to Thomas Surgent and no other employee is implicated.   

 Mr. Surgent and other employees, including but not limited 

to David Klos, Frank Waterhouse, Brian Collins, Lucy Bannon, 

and Matt Diorio, will receive releases similar to the covenant 

in Paragraph 1D of the Acis settlement agreement, which 

essentially provided the release would go away if they 

assisted anyone in pursuing claims against Mr. Daugherty.   
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at Docket Entry 1877.  And Mr. Morris, you can try to get in 

7O the old-fashioned way if you want to.  

  MR. MORRIS:  Yeah, I'll deal with 7O and the very 

limited number of other objections at the beginning of 

tomorrow's hearing.  

  THE COURT:  All right.  

 (Debtor's Exhibits 7F through 7Q, with the exception of 

7O, are received into evidence.) 

  THE COURT:  So we will reconvene at 9:30 Central time 

tomorrow.  I think we're going to hear from the Aon, the D&O 

broker, Mr. Tauber; is that correct?   

  MR. MORRIS:  That's right.  And that should be 

shorter than even Mr. Dubel.   

  THE COURT:  All right.  Well, we will see you at 9:30 

in the morning.  We are in recess. 

  MR. MORRIS:  Thank you so much. 

  THE CLERK:  All rise. 

 (Proceedings concluded at 5:09 p.m.) 

--oOo-- 

CERTIFICATE 

 

     I certify that the foregoing is a correct transcript from 

the electronic sound recording of the proceedings in the 

above-entitled matter. 

  /s/ Kathy Rehling                             02/04/2021 

______________________________________       ________________ 

Kathy Rehling, CETD-444                           Date 

Certified Electronic Court Transcriber 
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1. Our agreement in general 

1.1 Parties to this agreement 

This policy is between the insured and the insurer as declared in the schedule. This 
document, together with its schedule and any attached endorsements is the policy 
which sets out this insurance. It is a legal contract so please read all of it carefully. 

1.2 Words in bold 

Words in bold typeface used in this policy document, other than in the headings, have 
specific meanings attached to them as set out in the General definitions and 
interpretation. 

1.3 Policy Structure 

1.3.1 Each insured section sets out the scope of the main coverage and the circumstances 
in which the insurer's liability to the insured is limited or may be excluded. Further, each 
insured section sets out other terms and conditions relevant to that insured section. 
The cover provided by each insured section is only operative if a limit of indemnity is 
shown in the schedule. Where the limit of indemnity in respect of any item in the 
schedule is shown as 'n/a', 'not applicable' or 'not insured' then no cover applies for that 
item. Where the insured comprises more than one person, the limit of indemnity for all 
claims made by all persons comprising the insured shall apply but as there is no sub­
limit of indemnity in relation to each individual person, one or more of those persons wil l 
not receive payment of a claim if the limit of indemnity has already been met as a result 
of the payment of other claims. 

1.3.2 Additional clauses set out terms, exclusions or limitations that may apply to more than 
one insured section. 

1.3.3 The following general terms apply to each insured section, clauses and endorsements: 

a) General exclusions and limitations 
b) Duties in the event of a claim or potential claim; 
c) General terms and conditions; and 
d) General definitions and interpretation. 

1.4 Policy period and premium 

1.4.1 This policy will provide insurance as described herein for the period of insurance 
provided the premium (and deposit premium if applicable) and other charges are paid 
to and accepted by the insurer on or before the payment date shown in the schedule. 
Taxes, levies and other relevant fiscal charges are payable in addition to the premium. 
The premium is deemed paid and accepted by the insurer on receipt by the insurer or 
the intermediary appointed to place this insurance with the insurer. 

1.4.2 If any premium (or deposit premium if applicable) is not paid and accepted by the 
insurer on or before its payment date as set out in this policy then the insurer may, in 
its sole discretion, give written notice to the insured at its address shown in the schedule 
cancelling this policy from seven (7) days after the date of service of the notice of 
cancellation . Cancellation will be prevented from taking effect and the policy will continue 
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( 

1.4.3 

2. 

2.1 

in force if the outstanding premium (or deposit premium if applicable) is paid and 
accepted before cancellation takes effect. W ithout prejudice to other forms of service, 
notice of cancellation is deemed served on the fifth (5th) day after being posted if sent by 
pre-paid airmail letter properly addressed. 

In consideration of the payment of the premium (and deposit premium if applicable) by 
the insured to the insurer the insurer agrees to provide the insurance as described in 
'Legal liability' insured section. 

Insured section - Legal liability 

Legal liability cover 

The insurer agrees to indemnify the insured in respect of any legal liability occurring 
during the period of insurance up to and including but not exceeding the limit of 
indemnity provided that either: 

2.1.1 the court (or any appellate court to which the court's judgment in the legal action is 
appealed) makes an order of liability relating to the legal action against the insured; or 

2.1.2 the legal action is (with the prior written agreement of the insured, the appointed 
representative and the insurer) settled on terms that provide for payment by the 
insured to the opponent. 

3. 

3.1 

General exclusions and limitations 
This policy excludes and the insurer shall not be liable to indemnify the insured in any 
of the following circumstances: 

Absence of the insurer's prior consent 

where the insurer's written consent has not been obtained pursuant to the 'Written 
consent' clause below; 

3.2 Failure to notify 

where the insured has failed to notify the insurer pursuant to the 'Claim notification' 
clause below; 

3.3 lnsured's conduct 

3.3.1 where the legal action is settled or the court makes an order of liability relating to the 
legal action against the insured as a result of the dishonesty of the insured; or 

3.3.2 where the insured fails to act in accordance with the advice of the appointed 
representative or to provide full instructions promptly to the appointed representative 
or to co-operate with the appointed representative or to comply with any order made 
by the court or any court rule; 

3.4 Failure to mitigate 

M-rr.,·u,1 ,1 

where legal liability is incurred or increased as a result of a failure on part of the insured 
or the appointed representative to mitigate such a liability; 
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3.5 Non-disclosure 

where the insured or the appointed representative has failed to disclose material facts; 

3.6 Unnecessary costs because of delay etc. 

where the opponent's costs arise from 

3.6.1 any unreasonable delay or negligence or wilful act or omission by the insured or the 
appointed representative ; 

3.6.2 any unreasonable failure on part of the insured or the appointed representative to 
attend a hearing or other appointment; 

3. 7 Amended pleadings 

Where legal liability is incurred or increased as a result of any unreasonable amendment 
to the insured's pleadings or any failure to comply with any court directions, pre-action 
protocols or any other rule, regulation or statutory provision; 

3.8 Fraud 

where the insured or the appointed representative has made any fraudulent, false or 
misleading representation; 

3.9 Legal action outside the territorial limits 

where legal liability is incurred or increased as a result of the legal action being 
pursued, issued, brought or transferred outside the territorial limits; 

3.10 Non-contribution 

where but for the existence of this policy the insured would be entitled to indemnity 
under another insurance policy; 

3.11 Quote disclosed prior to inception of the policy 

where the existence of any offer of insurance made by the insurer to the insured in 
respect of the legal action was disclosed to any third party other than those third parties 
to whom the insurer has offered its consent for such quote to be disclosed; 

3.12 Sums due under other policies of insurance 

where any premium has fallen due to be paid by the insured to the insurer pursuant to 
the terms of any other policy of insurance issued by the insurer to the insured but 
remains unpaid (whether in full or in part) at the date of a claim under this policy. 

4. Other terms and conditions relating to cover 

4.1 Set-off 

In the event that a claim is made under this policy and the insured has obtained a 
recovery in the legal action then the insurer shall only be liable to indemnify the 
insured for the net sum (if any) after deduction of the amount of the recovery. This is 
irrespective of whether or not payment is actually made to the insured. 

4.2 Appeal 
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4.2.1 In the event that the legal action is subject to appeal then at the end of the appeal's 
process this policy will be construed as if the court had reached the same decision as 
the appellate court. 

4.2.2 In the event that any sums of money are paid by the insurer pursuant to the terms of this 
policy and the judgment of the court is amended following an appeal (such that the 
insurer would not have made the payment had the amended judgment been the 
judgment of the court) then the insured shall reimburse the insurer for any such sums 
of money already paid together with interest at 2% above the United States Dollar prime 
lending rate in the Cayman Islands from time to time. 

5. Conduct of the legal action 

5.1 Written consent 

The insured must obtain, and irrevocably instructs the appointed representative to 
obtain, written consent from the insurer prior to: 

5.1.1 the settlement of the legal action in the opponent's favour; 

5.1 .2 the rejection (whether explicitly or by conduct) of an opponent's offer to settle the legal 
action; 

5.1.3 the rejection of any offer of alternative dispute resolution (including mediation) from the 
opponent; 

5.1.4 any change of the appointed representative. 

The insurer will not unreasonably withhold consent to the insured taking any of the steps 
referred to in this clause and will, in making a decision as to whether to provide consent 
pursuant to this clause, consider whether a reasonably prudent uninsured litigant would 
pursue the course of action for which the insurer's consent is sought. 

5.2 Notification 

The insured must notify, and irrevocably instructs the appointed representative to 
notify, the insurer immediately: 

5.2.1 on receipt of any offer of settlement of the legal action; 

5.2.2 on receipt of any offer of alternative dispute resolution (including mediation) from the 
opponent; 

5.2.3 in the event of any development in the legal action material to the prospects of 
succeeding in the legal action; 

5.2.4 if the insured is no longer more likely than not to succeed in the legal action , assuming 
that it is determined at trial; and 

5.2.5 after any period of 6 months during which there has been no requirement to request the 
insurer's consent or notify the insurer in order to confirm the current status of the legal 
action. 

5.3 Monies to be held on account 
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The insured irrevocably instructs the appointed representative to hold any monies 
(whether costs, interest or damages) received from the opponent until the premium is 
paid in full, any claim under this policy has been submitted and all terms and conditions 
of this policy have been fully complied with. 

5.4 Co-operation by the insured and appointed representative 

The insured must: 

5.4.1 provide, and instruct the appointed representative to provide, the insurer with full and 
prompt co-operation to include providing such information as is requested by the 
insurer from time to time; and 

5.4.2 

5.5 

5.5.1 

5.5.2 

5.5.3 

5.5.4 

5.6 

co-operate, and instruct the appointed representative to co-operate, with any request 
by the insurer to audit information pursuant to the 'Audit' clause. 

Prosecution of the legal action 

The insured agrees to: 

prosecute the legal action promptly; 

provide any instructions to the appointed representative as are necessary or desirable 
in order to prosecute the legal action in the best manner; 

act as a reasonably prudent uninsured litigant with the objective of achieving the best 
outcome in the legal action (and any subsequent costs assessment proceedings); and 

comply with any order of the court and any court rules and in all respects conduct the 
legal action in a reasonable manner in order to minimise costs. 

Territorial limits 

The insured agrees to prosecute the legal action in the court within the territorial limits 
and warrants that the legal action will be governed by the laws of the territorial limits. 

6. Bond 

6.1 Payment under bond forms part of indemnity 

In the event that the insurer is obliged to make any payment pursuant to the terms of a 
bond issued in conjunction with this policy then such payment shall contribute to and 
form part of the indemnity provided by this policy and shall erode both the limit of 
indemnity stated in the schedule. 

6.2 Recovery of sums paid pursuant to bond 

In the event that the insurer makes any payment whatsoever pursuant to the terms of a 
bond in circumstances in which the insurer would not have been obliged to make such 
payment pursuant to the terms of this policy then the insured shall indemnify the insurer 
in respect of such payment and the insurer shall be entitled to recover such payment 
from the insured. 

7. Duties in the event of a claim or potentia! claim 
The due observance and fulfilment of the provisions of 'Claim notification' and 'lnsured's 
duties and insurer's rights' are condition precedents to the insurer's liabil ity for any claim 
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under this policy. The 'Termination by the insurer' clause sets out the consequences of 
a failure to comply with conditions precedent or policy provisions. 

7.1 Claim notification 

7 .1.1 The insured shall give the insurer written notice as soon as practicable of any claim or 
any circumstance which might reasonably be expected to give rise to a claim. 

7.1.2 Notice to the insurer of a claim under this policy must be given to the claims notification 
address specified in the schedule. 

7.2 lnsured's duties and insurer's rights 

7.2.1 A claim form must be completed with full particulars . 

7.2.2 The insured shall provide to the insurer and the appointed representative all 
information and, in addition, shall provide all necessary assistance (notwithstanding the 
right for the insurer to audit pursuant to the 'Audit' clause) to enable the insurer or its 
agents to investigate and/or defend any claim under this policy and/or to enable the 
insurer to determine its liability under this policy. 

7.2.3 Neither the insured nor its appointed representative shall make any admission with 
respect to liability in relation to the legal action or attempt to settle the legal action 
without the insurer's prior written consent. 

7.2.4 The insured will promptly provide the insurer with full details of legal liability and shall, 
if requested by the insurer, have such legal liability assessed by the appropriate body. 

7.2.5 The insurer will be entitled (but not obliged) to conduct any costs assessment or review 
and the insured will provide (and hereby gives irrevocable instructions to the appointed 
representative to provide) such assistance as the insurer requires. 

7.3 Subrogated claims 

In the event of the insurer making any payment under this policy: 

7.3.1 the insurer shall be subrogated to all the insured's rights or causes of action related to 
or arising out of the legal action against any other party to the extent that these rights or 
causes of action are pertinent to a loss being suffered by the insured and the insured 
undertakes to provide the insurer with all assistance which may be required to pursue 
these rights; and 

7.3.2 any entitlement to a recovery from the opponent by the exercise of such rights or 
otherwise will, until received, be set off against any claim comprised of legal liability and 
when received be applied, in order of priority, to repay and extinguish any payment made 
by the insurer under this policy, any insurer's costs, any interest due on such payment 
and costs and finally any insured's losses. 

8. General terms and conditions 

8.1 Audit 
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8.2 

8.3 

8.4 

8.5 

The insurer has the right to audit all information within the possession or control of the 
insured or the appointed representative whether held in physical or electronic format. 

Applicable law 

This policy will be governed by and interpreted in accordance with the laws of the 
Cayman Islands and subject to the exclusive jurisdiction of the courts in the Cayman 
Islands. 

Assignment 

Assignment of interest under this policy will not bind the insurer unless and until the 
insurer's written consent is endorsed hereon. 

Confidentiality 

The insurer agrees that any information given by the insured or the appointed 
representative is received in confidence and will not be disclosed to any other party. 

The Contracts (Rights of Third Parties) Law, 2014 

This insurance does not confer or create any right enforceable under the Contracts 
(Rights of Third Parties) Law, 2014 of the Cayman Islands or any amending or 
subsequent legislation by any person who is not named as the insured and both the 
insurer and insured may amend, cancel or lapse this insurance without giving notice to, 
or requiring the consent of, any other third party. 

8.6 Disclosure 

8.6.1 The insurer will follow appropriate security procedures in the storage and disclosure of 
data provided by the insured or its appointed representative to prevent unauthorised 
access or loss of such data. The insurer may find it necessary to pass such data to other 
firms or businesses that supply products and services associated with this policy. 

a. 

b. 

The insurer collects non-public personal information about the insured from the 
following sources: 

information the insurer receives from the insured on applications or other forms; 

information about the insured's transactions with the insurer, its subsidiary, 
parent and/or other group companies or others; 

c. information the insurer receives from consumer reporting agencies. 

8.6.2 The insurer does not disclose any non-public personal information relating to the 
insured to anyone except as is necessary in order to provide its products or services to 
the insured or otherwise as it is required or permitted by law (e .g. a subpoena, fraud 
investigation, regulatory reporting, etc.). 

8.6.3 Further, by accessing and updating various databases, the insurer may share 
information with other firms and public bodies, including the police, in order to 
substantiate information and prevent or detect fraud. If false or inaccurate information is 
provided and fraud is suspected, this fact will be recorded and the information will be 
available to other organisations that have access to the databases. Details of databases 
accessed or contributed to are available on request. 
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8.7 Dispute resolution 

8.7.1 Any matters in dispute between the insurer and the insured arising out of or in 
connection with this insurance will be referred to a mediator to be agreed by the insurer 
and the insured within ten (10) working days of a written notice served on one of them 
by the other of them requesting such an agreement. If a mediator is not agreed then 
either the insurer or the insured may apply to the Centre for Effective Dispute Resolution 
('CEDR') for the appointment of a mediator. The insurer and the insured agree to share 
equally the costs of CEDR and of the mediator and that the reference of the dispute to 
mediation will be conducted in confidence. 

8.7.2 The insurer and the insured agree to perform their respective continuing obligations 
under this insurance, if any, while the dispute is resolved unless the nature of the dispute 
prevents such continued performance of those obligations. 

8.7.3 If any such dispute is not resolved by mediation or the insurer and the insured 

8.7.4 cannot agree upon the appointment of a mediator or the form that the mediation will take, 
the dispute will be referred by either of them to courts, subject to the law and jurisdiction 
set down in the 'Applicable law' clause above. 

8.8 Observance 

8.8.1 The due observance and fu lfilment of the provisions of this policy insofar as they may 
relate to anything to be done or complied with by the insured, and are not described in 
the policy as conditions precedent, will be a condition of this policy. Any waiver by the 
insurer of any provision will not prevent the insurer from relying on such term or 
condition or condition precedent in the future. 

8.8.2 Further, where an indemnity is provided to any other party, the insured will arrange for 
each party to comply with the terms, conditions and conditions precedent of this 
insurance so far as they can apply provided always that the other party complies with the 
terms of 'Duties in the event of a claim or potential cla im'. 

8.8.3 In the event of a breach of any condition in the policy, and without prejudice to any of 
the insurer's other rights, the insurer may reject or reduce claims connected with the 
breach providing the insurer can demonstrate some prejudice. 

8.8.4 In the event of a breach of any condition precedent in the policy and without prejudice 
to any of the insurer's other rights, the insurer may reject or reduce claims connected 
with the breach and continue the policy on such terms as the insurer may determine 
and, if any payment on account of any such claim has already been made, the insured 
will repay forthwith all payments on account to the insurer. 

8.9 Payment of premium 

The insured agrees to pay the premium stated in the schedule on the due date as 
specified in the schedule. If the insurer agrees that some or all of the premium may be 
satisfied otherwise than in cash (e.g. by the transfer by the insured to the insurer of an 
investment portfolio), the insured shall take all necessary steps to satisfy the insurer's 
due diligence requirements in relation to the assets proposed to be transferred and that 
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8.9.1 

8.9.2 

8.10 

their net realisable value is equal to or greater than the premium or that part of the 
premium which is to be satisfied otherwise than in cash. If the insurer agrees to accept 
such assets in satisfaction of all or part of the premium, the insured shall on the due 
date ensure that the insurer becomes the beneficial owner of such assets, free from any 
charge, lien or encumbrance. 

Taxes, levies and other relevant fiscal charges are payable in addition to the premium 
Where there is more than one insured, each insured shall be jointly and severally liable 
for the premium. 

Should the premium (or any part thereof) remain unpaid after seven (7) days after the 
due date then interest shall accrue on the premium (or the unpaid part) at a rate of 2% 
(two percent) above the United States Dollar prime lending rate in the Cayman Islands 
as calculated at the time of the due date until the actual date of payment. 

Records 

The insurer may hold documents relating to this insurance and any claims under it in 
electronic form and may destroy the originals. An electronic copy of any such document 
will be admissible in evidence to the same extent as, and carry the same weight as, the 
original. 

8.11 Rights surviving end of period of insurance 

8.12 

All rights and obligations on the part of the insured and the insurer pursuant to this 
policy shall continue until such time as the insured's and the insurer's liabilities under 
this policy have been finally determined. 

Termination by the insured 

The insured may terminate this policy at any time whereupon the premium (if unpaid) 
becomes immediately payable and the insurer will not be liable for any claim under this 
policy. Where the insured comprises more than one person, this termination right may 
only be exercised if each such person consents in writing. 

8.13 Termination by the insurer 

8.13.1 The insurer may terminate this policy immediately: 

a. 

b. 

if the insured, or where the insured comprises more than one person, 
any such person,fails to observe all the terms and conditions of this 
policy including, for the avoidance of doubt, the terms relating to the 
payment of the premium; 

if the insured, or where the insured comprises more than one person, 
any such person, becomes bankrupt or insolvent during the period of 
insurance. The insured or any such person shall be deemed insolvent 
upon the appointment of a liquidator in circumstances where it is 
insolvent. 

8.13 .2 In the event of termination by the insurer then the insurer will not be liable for any claim 
under this policy. 
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9. General definitions and interpretation 
The following words will have the same meaning attached each time they appear in this 
policy in bold type-face, whether with a capital first letter or not. 

Where the context so admits or requires, words importing the singular will include the 
plural and vice versa and words importing the masculine will import the feminine and the 
neuter. References to 'person' will be construed so as to include any individual, company, 
partnership, or any other legal entity. References to a statute will be construed to include 
all its amendments or replacements. All headings within the policy are included for 
convenience only and will not form part of this policy. 

9.1 Appeal 

Appeal means an appeal against the judgment of the court to any appellate court. 

9.2 Appointed representative 

Appointed representative means a firm of attorneys which has been accepted by the 
insurer to act for the insured in accordance with the terms of this policy. 

9.3 Bond 

9.4 

9.5 

Bond means any deed of indemnity issued by the insurer in respect of the legal action 
for the purpose of providing security for costs in the legal action on behalf of the insured. 

Claim 

Claim means a request by the insured under the terms of this policy for payment in 
respect of legal liability. Any claim or series of claims arising out of the same legal 
action shall be regarded as one claim. 

Court 

Court means any judge, arbitrator or any other tribunal that hears the legal action at first 
instance within the territorial limits. 

9.6 Deposit premium 

Deposit premium means the amount, if any, specified as deposit premium in the 
schedule. 

9.7 Due date 

Due date means the date for payment of the premium as specified in the schedule. 

9.8 Information 

Information means any information within the possession control or knowledge of the 
insured or the appointed representative, both before and after the inception of this 
policy, that is relevant to or relates to the legal action , whether privileged or not (which 
privilege the insured irrevocably waives), and extends to the appointed 
representative's file on the insured's legal action . 

9.9 Insured 
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8.14 Sanction limitation and exclusion clause 

The insurer shall not provide cover nor be liable to pay any claim or provide any benefit 
hereunder to the extent that the provision of such cover, payment of such claim or 
provision of such benefit would expose the insurer or any member of the insurer's group 
to any sanction, prohibition or restriction under United Nations resolutions or the trade or 
economic sanctions, laws or regulations of any jurisdiction. 

8.15 Joint and several obligations 

Where the insured comprises two or more persons, all duties and obligations of such persons 
under this policy shall be joint and several. 
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Insured means the person or persons named in the schedule as declared to and 
accepted by the insurer and where the insured comprises more than one person, the 
expression insured where used in this policy shall be construed, unless the context 
otherwise requires, so as to refer to each person named as the insured in the schedule. 

9.10 Insured section 

Insured section means all or any individually numbered sections of this policy that forms 
part of the insurance contract but only if stated as 'insured section' in the heading to the 
section. 

9.11 Insurer 

Insurer means the party specified as insurer in the schedule and any other subscribing 
insurers. 

9.12 Legal action 

Legal action means the action described in the schedule. 

9.13 Legal liability 

Legal liability means either:-

9.13.1 the aggregate of (a) the total sum (including any opponent's costs) ordered by the 
court (or any appellate court to which the court's judgment in the legal action is 
appealed) to be paid by the insured to the opponent in the legal action and (b) own 
costs; or 

9.13.2 the aggregate of (a) the total sum (including any opponent's costs) to be paid by 
the insured to the opponent pursuant to a settlement of the legal action reached 
between the insured and the opponent (with the prior written agreement of the insured, 
the appointed representative and the insurer) and (b) own costs. 

9.14 Limit of indemnity 

Limit of indemnity means: 

9.14.1 the amount stated in the schedule which is the maximum amount of the insurer's 
liability under this policy regardless of the number of: 

M .,:::t'1t:; l , 1 

a. insureds or other insured parties; 

b. persons or organisations bringing claims or suits; or 

c. claims against the insured or series of claims against the insured or claims or 
series of claims made by the insured; 
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9.14.2 where a limit of indemnity is stated in the schedule as in the aggregate , that aggregate 
is the maximum the insurer will pay for all insured events during the period of 
ins.urance; 

where indemnity may be provided under two (2) or more insured sections of this 
policy, then the combined single limit stated in the schedule is the maximum the 
insurer will pay for any insured event to which such insured sections apply in 
combination. 

9.15 Opponent 

Opponent means the party or parties who are named in the schedule and with whom the 
insured is in dispute in the legal action. 

9.16 Opponent's costs 

Opponent's costs mean all costs and expenses that have been reasonably incurred by 
the opponent in the legal action . 

9.17 Own costs 

Own costs means all costs and expenses of the Representative and other service 
providers in the normal course, including related tax, which are incurred during the 
conduct of the legal action on behalf of the insured. 

9.18 Period of insurance 

Period of insurance means the period which commences from the date shown on the 
schedule and ceases upon the occurrence of any of the following events: 

9.18.1 the legal action is concluded by a final judgment or order of the court (or any appellate 
court to which the court's judgment in the legal action is appealed) which also deals 
finally with the amount of any costs payable by the parties to the legal action; 

9.18.2 the legal action is settled on terms which also deals with the amount of any costs payable 
by the parties to the legal action; 

9.18.3 the legal action is transferred outside of the territorial limits; 

9.18.4 the retainer between the insured and the appointed representative ceases; or 

9.18.5 this policy is terminated or cancelled in accordance with the terms and conditions of the 
policy. 

9.19 Policy 

Policy means this document, the schedule (including any schedules issued in 
substitution) and any endorsements attaching to this document or the schedule that will 
be considered part of the legal contract and any word or expression in bold type face on 
any of these documents will bear the specific meaning stated in these definitions. 

9.20 Premium 

Premium means the amount specified as premium in the schedule. 
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9.21 Recovery 

Recovery means any sum (inclusive of costs) ordered by the court or any appellate court 
to be paid by the opponent to the insured in the legal action or any amount (inclusive 
of costs) agreed to be paid by the opponent to the insured in settlement of the legal 
action (irrespective of whether or not payment is actually made). 

9.22 Schedule 

Schedule means the document titled schedule that includes the name and address of the 
insured, the premium and other variables to this policy (including endorsement clauses) 
and is incorporated in this policy and accepted by the insured. Schedules may be re­
issued from time to time where each successor overrides the earlier document. 

9.23 Territorial limits 

Territorial limits means the territory or territories specified in the schedule. 
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INSURER: 

Sentinel Reinsurance, Ltd. 

By: 
Name: 
Title: 

INSUREDS: 

Andrew Dean 
Director 

Highland COO Opportunity Master Fund, L.P. 
By: Highland CDO Opportunity Fund GP, LP., Its general partner 
By: Highland CDO Opportunity GP, LLC, Its general partner 
By: Highland Capital Management, LP., Its sole member 

By: Strand Advi?Y' Inc., its general partner 

By~~ 
Name: James Dondero 
Title: President 

Hlghi,od CDO Holdli')omp,oy 

By:~~ 

Name: J¥es ~ondero 
Title: Director 

By: 
Name: James Dondero 
Title: Director 
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SCHEDULE 

Insurer: 

Insured: 

Appointed Representative: 

Date of commencement of Period of 
Insurance: 

Legal Action: 

Court: 

Opponent: 

Territorial Limits: 

Limit of Indemnity: 

Payment Date for Premium: 

Premium: 

Legal Lia bility Insurance 

Sentinel Reinsurance, Ltd. 

Highland COO Opportunity Master 
Fund, LP 
Highland COO Holding Company; 
and 
Highland Special Opportunities 
Holding Company 

Paul Lackey 

Lackey Hershman, LLP 

3102 Oak Lawn Avenue 

Suite 777 

Dallas, Texas 75219 

August 1, 2017 

UBS Securities LLC and UBS AG , 
London Branch, v. Highland Capital 
Management, L.P. , Highland Special 
Opportunities Holding Company, 
Highland Financial Partners, L.P. , 
Highland COO Opportunity Master Fund, 
L.P. , Highland Credit Opportunities 
COO, L.P., and Strand Advisors, Inc., 
Cause No. 650097/2009 

Supreme Court of the State of New 
York, County of New York 

UBS Securities LLC and UBS AG, 
London Branch 

State of New York 

US$100,000,000 (One Hundred Million 
United States Dollars) in aggregate 

August 31, 2017 

US$25,000,000 (Twenty Five Mil lion 
United States Dollars) 
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SCHEDULE A 

HIGHLAND CDO OPPORTUTNITY MASTER FUND, L.P. 

ISIN Description Traded Shares/Par 
KY009AIKXYH6 ABERDEEN LN FOG LTD PFD 12,000,000.00 
KY84427P2029 SOUTHFORK CLO LTD CUM PFD 144A I 0,000.00 
KYG829101032 SOUTH FORK CLO LTD PFD 9,000.00 

US00306M3007 ABERDEEN LN FOG LTD PFD 5,000.00 
US3624682098 GSC ABS COO 2006-4U LT CUM PFD 144A I 6,000.00 
US39364P2011 GREENBRIAR CLO LTD PFD 144A 16,250.00 
US43009L2034 HIGHLAND FINL PARTNERS LP 615,733 .00 

US43009L9898 HIGHLAND FINL PARTNERS LP NPV 3,000,000.00 

US543 l 742056 LONGSTREET CDO I LTD PFD 144A 3,000.00 
US65340G2057 NEXPOINT C COM USD0.001 (POST REVS) I 00.00 
US69763NAD30 PAM CAP FOG LP 0.0 0IMA Yl3 144A 48,500,000.00 

FRN 42,868,390.80 
US8729623038 TOUSA INC 8.0 PFD 144A 1,337.00 
US91914QAA40 VALHALLA CLO LTD 0.0 0IAUG23 6,000,000.00 

144A 6,000,000.00 
US92533 IAA89 VERTICAL ABS CDO 2 0.0 09MAY46 6,000,000.00 

144A 6,000,000.00 

( HIGHLAND CREDIT OPPORTUNITIES CDO LTD. 
NIA PARTNERSHIP INTEREST 24,313.00 

$2, 157,088 PROMISSORY NOTE (GOVERNANCE 
RE, LTD. AS MAKER) AND CASH OF $539,272 -
RE: NEXPOINT MULTIFAMILY CAPITAL 
TRUST INTEREST 269,636.00 

NIA NEXPOINT REAL EST ATE STRA T - Z 97,257.00 

NIA HIGHLAND GEMINI PROGRAM (POLLUX) 65,3 14.00 
$2,399,996 PROMISSORY NOTE (THE DUGABOY 
INVESTMENT TRUST AS MAKER) AND CASH 

NIA OF $599,999 - RE: SURVIOS INTEREST 2,999,995.00 

BCC0MVTX4 CAMBR SX FLOATING - 1212045 19,350,000.00 

NIA CASH $7,779,722.00 

HIGHLAND CDO OPPORTUTNITY FUND, LTD. 

ISIN Description Traded Shares/Par 

NIA CASH $2,349,436.00 
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HIGHLAND CDO HOLDINGS COMP ANY 
( ISIN Descrietion 

US404 l 85AD22 HFT REAL EST 3.33867 25NOV51 

144A F 

US65340G2057 NEXPOINT C COM USD0.00 l (POST REV S) 

US65341 DI 028 NEXPOINT R COM USD0.001 'WI' 

US86280AAE73 STRATFORD CL 3.16956 0INOV2 1 

144A F 

U SG44 3 92AF82 HIGHLAND PARK C 4.93867 

25NOV51 FRN 
PROMISSORY NOTE-CLO HOLDCO, LTD. AS 

NIA MAKER - 1212312025 

NIA CASH 
DfVIDENDS RECEfV ABLE - HIGHLAND CAPITAL 

NIA MANAGEMENT, LP 

HIGHLAND SPECIAL OPPORTUNITIES HOLDINGS COMP ANY 

ISIN Descrietion 

US24 7126AC93 DELPHI CORP DEL 7.125 0IMAY29 

US247126AD76 DELPHI CORP DEL 6.55 15JUN06 USO 

( US5431742056 LONGSTREET COO I LTD PFD 144A 

US8729623038 TOUSA INC 8.0 PFD 144A 

US92533 I AA89 VERTICAL ABS CDO 2 0.0 09MAY46 

144A 

NIA CASH 

HIGHLAND FINANCIAL CORP. 

ISIN Descrietion 

NIA CASH 
TAX REFUND RECEfV ABLE - HIGHLAND 

NI A CAP IT AL MANAGEMENT, LP 

HIGHLAND FINANCIAL PARTNERS, L.P. 

ISIN Descrietion 

NIA CASH 

Traded Shares/Par 

750,000.00 

750,000.00 

165,395.00 

220,527.00 

300,000.00 

300,000.00 

17,000,000.00 

24,076,296.18 

$32,801,593.00 

$539,641.00 

$136,598.00 

Traded Shares/Par 

1,500,000.00 

3,000,000.00 

1,570.00 

5,349.00 

5,000,000.00 

5,000,000.00 

$295,136.00 

Traded Shares/Par 

$80, 144.00 

$477,637.00 

Traded Shares/Par 

$29,252.00 
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EXHIBIT 5 
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EXHIBIT 7 
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Fund Investor Entity Type AS
Multi Strat Cred Fund LP Sentinel Reinsurance, Ltd Corporation ROC #273767

% Beneficial Owner Entity Type TIN Address

70% Patton, Ltd. Partnership MC-273686

PO Box 309 Ugland House, George 
Town Grand Cayman, Cayman 
Islands KY1-1104

30% Nimitz, Ltd. Partnership MC-273656

PO Box 309 Ugland House, George 
Town Grand Cayman, Cayman 
Islands KY1-1104

Patton, Ltd 84.11% BO

Mainspring Ltd Corporation

PO Box 309 Ugland House, George 
Town Grand Cayman, Cayman 
Islands KY1-1104

99% BO

Loyal Holdings LP Partnership

PO Box 309 Ugland House, George 
Town Grand Cayman, Cayman 
Islands KY1-1104

100% BO
James Dondero Individual 140-42-1858 3807 Miramar Dallas, TX 75205
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Nimitz, Ltd 100% BO

Montage Holdings, Ltd Corporation

PO Box 309 Ugland House, George 
Town Grand Cayman, Cayman 
Islands KY1-1104

100% BO

HAL Holdings LP Partnership

PO Box 309 Ugland House, George 
Town Grand Cayman, Cayman 
Islands KY1-1104 Nathan Smith

99% BO

Elderflower Ltd Corporation 98-1201041

PO Box 309 Ugland House, George 
Town Grand Cayman, Cayman 
Islands KY1-1104 Scott Ellington

100% BO

Scott Ellington Individual 255-02-3012
2525 N. Pearl St #1202 Dallas, TX 
75201
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Highland CDO Opportunity Master Fund, L.P.
(Bermuda limited partnership)

(Master Fund)

Highland CDO
Opportunity Fund, L.P.

(Delaware limited partnership)
(domestic feeder)

Highland CDO Opportunity
Fund, Ltd.

(Bermuda corporation)
(offshore feeder)

Highland CDO Opportunity 
Fund GP, L.P.

(Delaware limited partnership)

Various
limited partners

Various
non-voting

shareholders

Highland CDO 
Opportunity GP, LLC

(Delaware LLC)

Highland Capital Management, L.P.
(Delaware limited partnership)

HIGHLAND CDO OPPORTUNITY FUND

100%

GP

LP

GP

LP

GP

Special 
Limited 
Partner

Voting 
Shares

LP
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Highland CDO Opportunity Master Fund, L.P.

Articles of Limited Parmership

UBSTRO120

Case 21-03020-sgj Doc 158 Filed 11/30/21    Entered 11/30/21 09:40:10    Page 125 of 167



HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P.

ARTICLES OF LIMITED PARTNERSHIP
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HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P.

ARTICLES OF LIMITED PARTNERSHIP

THESE ARTICLES OF LIMITED PARTNERSHIP (the "Articles") are made effective as of
October __, 2005, among Highland CDO Opportunity Fund GP, L.P. a Delaware limited partnership, as
General Partner, and those persons who have executed a counterpart of these Articles or otherwise agree
in writing to be bound hereby as Limited Partners.

Article 1 Definitions

When used in these Articles, the following terms have the following meanings:

§ 1.I "Accountants" -- such firm of independent certified public accountants as shall be
engaged from time to time by the General Partner.

§ 1.2 "Accounting Period" -- has the meaning set forth in §5.2.

§ 1.3 "Acts" -- means the Limited Partnership Act of 1981 of Bermuda and the Exempted
Partnerships Act of 1992 of Bermuda, in each case as amended from time to time, together with any
regulations made pursuant thereto or thereunder.

§ 1.4 "Additional Limited Partner" -- means any person admitted to the Fund as a Limited
Partner on or afier the effective date of these Articles pursuant to §3.2(b).

§ 1.5 "Affiliate" -- means with respect to the specified Person: (a) any Person that directly or
indirectly through one or more intermediaries controls, alone or through an affiliated group, is controlled
by, or is under common control with, the specified Person, (b) any Person that is an officer, director,
partner or trustee of, or serves in a similar capacity with respect to, the specified Person (or an Affiliate
of the specified Person) or of which the specified Person is an officer, director, partner or trustee, or with
respect to which the specified Person serves in a similar capacity, (c) any Person that, directly or
indirectly, is the beneficial owner of 10% or more of any class of equity securities of, or otherwise has a
substantial beneficial interest in, the specified Person or of which the specified Person is directly or
indirectly the owner of 10% or more of any class of equity securities or in which the specified Person has
a substantial beneficial interest, or (d) any relative or spouse of the specified Person.

§ 1.6 "Articles" -- means these Articles of Limited Partnership, as amended from time to time.

§ 1.7 "Bankruptcy" -- means, with respect to a Person: (i) the commencement against him of a
proceeding for any relief under any bankruptcy or insolvency law, or any law relating to the relief of
debtors, readjustment of indebtedness, reorganization, arrangement, composition, or extension of debts,
provided the proceeding shall not have been dismissed, nullified, stayed (but only so long as the stay
shall continue in force), or otherwise rendered ineffective within 90 days afier the cormnencement of the
proceeding; (ii) the commencement by the Person of a proceeding for any relief under any such law; (iii)
a decree or order of a court of competent jurisdiction for the appointment of a receiver, liquidator, or
trustee or assignee in bankruptcy or insolvency of the Person or of a substantial part of his property, or
for the winding up or liquidation of his affairs, which decree or order remains in force undischarged and
unstayed for 90 days; or (iv) a general assig~maent by the Person for the benefit of creditors or the
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admission by him in writing of his inability to pay his debts generally as they become due.

§ 1.8 "Capital Contributions" -- ~neans, with respect to any Partner as of any date, the total
amount of money and the fair market value of property he has contributed to the Fund (including, in the
case of an assignee or Substitute Partner, contributions made by any prior holder of the Interest held by
him as of such date). § 1.9 "Closing Capital Account" -- has the meaning set forth in §4.2.

§ 1.I0 "Code" -- means the Internal Revenue Code of 1986 of the United States of America, as
from time to time amended, or any successor thereto.

§ 1.11 "Collateral Interest" -- means a collateralized, asset-backed or similar security; any
collateral supporting, backing or underlying such a security; any other security; or real property or an
interest therein.

§ 1.12 "Company Act" - means the Investment Company Act of 1940, as amended.

§ 1.13 "Disability" -- means, with respect to a Person, a state or condition of incapacitated legal
disability or, through illness, age or other cause, an inability to give reasoned consideration to financial
matters.

§ 1.14 "Event of Withdrawal" -- means, with respect to the General Partner, the cessation of its
status as a Partner as a result of death, dissolution, removal, Bankruptcy, incapacity, complete
withdrawal, or any other reason, other than the dissolution of the Fund, or any other event requiring the
withdrawal of the General Partner under the Act.

§ 1.15 "Financial Interest" -- means any note, share, stock, treasury stock, bond, debenture,
evidence of indebtedness, certificate of interest or participation in any profit-sharing agreement,
collateral-trust certificate, preorganization certificate or subscription, transferable share, investment
contract, voting-trust certificate, certificate of deposit for a security, fractional undivided interest in oil,
gas, or other mineral rights, any put, call, straddle, option, or privilege on any security, certificate of
deposit or group or index of securities (including any interest therein or based on the value thereof), or
any put, call, straddle, option or privilege entered into on a national securities exchange relating to
foreign currency, or, in general, any interest or instrument commonly known as a "security", or any
certificate of interest or participation in, temporary or interim certificate for, receipt for, guarantee of, or
warrant or right to subscribe to or purchase, any of the foregoing.

§ 1.16 "Fiscal Year" -- means the calendar year. (The Fund’s first Fiscal Year shall start when
the Fund begins operating and end on the succeeding December 31. The Fnnd’s last Fiscal Year shall
end when the Fund dissolves and terminates.)

§ 1.17 "Fund" -- means the exempted, limited partnership formed pursuant to these Articles,
the existence of which will commence upon registration with the Registrar of Companies in Bermuda of
the Certificates in accordance with the provisions of the Acts.

§ 1.18 "Fund Percentage" -- means, with respect to each Partner for an Accounting Period, his
Opening Capital Account for the Accounting Period, divided by the sum of the Opening Capital
Accounts of all Partners for that Accounting Period. The sum of the Fund Percentages shall equal 100%.

§ 1.19 "General Partner" -- means Highland CDO Opportunity Fund GP, L.P., a Delaware
limited partnership, or any successor thereto.

§ 1.20 "Interest" -- means the entire ownership interest of a Partner in the Fund at any time,
including his right to any benefit to which he may be entitled under these Articles and the Act, together
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with his obligations to comply with any term of these Articles. Reference to the holders of a majority or
specified percentage in Interest of the Limited Partners means Limited Partners whose Fund Percentages
represent more than 50% (in the case of a majority in Interest) or the specified percentage (in other cases)
of the Fund Percentages of all Limited Partners. Reference to a Limited Partnership or General
Partnership Interest means the Interest of a Limited Partner or General Partner, as the case may be.

§ 1.21 "Legal Cmmsel" -- means such legal counsel as shall be engaged from time to time by
the General Partner for the Fund.

§ 1.22 "Limited Partner" -- means, as of any date, any or all of the Persons who have been
admitted as and continue to be limited partners of the Fund as of such date.

§ 1.23 "may" -- when referring to an act or decision to be made by the General Partner means
that the General Partner shall make or refrain from making the act or decision in its sole and absolute
discretion.

§ 1.24 "Certificates" -- means the Certificate of Particulars of Limited Partnership and the
Certificate of Particulars of Exempted Partnership registered with the Registrar of Companies of
Bermuda, as originally framed or as amended from time to time.

§ 1.25 "Net Asset Value"("NAV") -- has the meaning set forth in §5.3.

§ 1.26 "Opening Capital Account" -- has the meaning set forth in §4.1.

§ 1.27 "Partner" -- means as of any particular time any Person who is at that time a General
Partner or Limited Partner.

§ 1.28 "Person" -- means any natural person, company, corporation, finn, joint venture,
partnership, trust, unincorporated organization, govenmaent, or any department, political subdivision or
agency of a government.

"Property" -- means any real or personal property, or any interest therein.

"Pro Rata" -- means according to the Fund Percentage of each Partner.

"Securities Act" -- means the Securities Act of 1933 of the United States of America, as

§ 1.29

§ 1,3o

§ 1.31
amended.

§ 1.32 "Snbscription Agreement" -- means, with respect to a Limited Partner, the Subscription
Agreement of that Limited Partner.

§ 1.33 "Substitute Partner" -- means a Person to whom an Interest has been assigned and who
has been admitted to the Fund as a General Partner ("Snbstitute General Partner") or Limited Partner
("Substitute Limited Partner") under these Articles.

§ 1.34 "Treasury Regulations" -- means the regulations promulgated by the United States
Department of the Treasury with respect to a section of the Code, whether in proposed, temporary or
final form, as from time to time amended, or any successors thereto.

§ 1.35 "Valuation Date" -- means, with respect to any Accounting Period, the last business day
of the Accounting Period,

§ 1.36 "Withdrawal Notice" -- means a notice required to be delivered by a Limited Partner
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wbo desires to withdraw under §6.1 (a).

§ 1.37 "Withdrawing Partner" -- means any Partner who voluntarily makes a withdrawal from
bis Capital Account under §6.1.

Article 2 Organization

§2.1 Formation of Fund. The parties hereby agree to form Highland CDO Opportunity
Master Fund, L.P. pursuant to the Acts and these Articles. The Fund shall commence upon the
registration with the Registrar of Companies in Bermuda of the Certificates. The parties hereby agree to
execute or cause to be executed all such documents, and to do or cause to be done all such filings and
other acts, appropriate to comply with the applicable laws of any jurisdiction in which the Fund conducts
business.

§ 2.2 Name. The business of the Fund shall be conducted under the name "Highland CDO
Opportunity Master Fund, L.P.," or nnder snch otber name as the General Partner may determine, subject
always to compliance with the applicable provisions of the Acts. Upon any change of name of the Fund,
supplemental Certificates will be registered with the Registrar of Companies in accordance with the Acts.

§ 2.3 Principal Place of Business. The Fund’s principal place of business is c/o JPMorgan
Tranaut Fund Administration Limited, Magnolia House Building, 1st Floor,119 Front Street, Hamilton
HM 12 Bermuda. The General Partner may on written notice to the Partners change the location of the
Fund’s principal place of business, or establish additional places of business.

§ 2.4 Registered Representative and Registered Office. The registered representative of the
Fund for the purposes of the Acts shall be MQ Services Ltd, Chancery Hall, 52 Reid Street, Hmnilton
HM 12, Bermuda and the Fund’s registered office in Bermuda shall be c/o M Q Services Ltd, Chancery
Hall, 52 Reid Street, Hamilton HM 12, Bermuda.

§ 2.5 Purposes and Powers. The Fund is organized for the purpose of seeking current return
and appreciation through investments in securities. In furtherance thereof, the Fund is authorized to:
(a) organize one or more joint ventures, partnerships (limited or general), corporations, or other entities,
and invest in other partnerships (as a general or limited partner), corporations, or other entities;
(b) purchase, hold, sell, write, exchange, transfer, pledge, and otherwise invest and trade in any financial
interest, whether within or without the United States; (c) exercise all rights, powers, privileges, and other
incidents of ownership or possession with respect to any financial interest or other Fund asset; (d)
acquire a long or short position in any financial interest, and make purchases or sales increasing,
decreasing, or liquidating that position or changing from a long to a short position or vice versa; (e)
acquire financial interests which may not be resold in the absence of an effective registration statement
relating thereto under the Securities Act or under an exemption from such registration requirements, and
to hold such financial interests for investment; (f) invest or deposit Fund monies, pending investment or
distribution to Partners, in one or more checking or savings accounts, money market mutual funds, or
other taxable or nontaxable investments; (g) acquire any financial interest on margin; borrow or raise
moneys and obtain letters of credit; issue, accept, endorse, and execute promissory notes, drafts, bills of
exchange, warrants, bonds, debentures, and other negotiable or nonnegotiable instruments and evidences
of indebtedness (including promissory notes or other evidences of indebtedness which pay interest
measured by reference to Fund profits or to any index); and secure the payment of such or other
obligations of the Fund by mortgage upon, or hypothecation or pledge of, all or part of the property of the
Fund; (h) enter into custodian agreements with banks or securities brokerage firms (whether or not
affiliated with the Fund or the General Partner), open, maintain, and close bank and brokerage accounts,
and draw checks or other orders for the payment of money or the delivery of instruments; (i) delegate to
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the General Partner the discretion to authorize one or more persons the authority to manage Fund
accounts; (j) engage independent attorneys, accountants, advisors, consultants, or such other persons as
the General Partner may deem appropriate in its sole and absolute discretion; (k) maintain for the conduct
of Fund affairs one or more offices and in connection therewith rent or acquire space and engage
personnel; and (1) enter into, make and perform, all contracts and other undertakings, and engage in all
other activities and transactions, as the General Partner may deem appropriate for carrying out the
purposes of the Fund.

§ 2.6 Term. Subject to §9.3 the Fund is established for au indefinite term.

Article 3 Capital Contributions; Admission of Partners

§ 3.1 Issuance of Limited Partnership Interests. Subject to §3.2, the Fund is authorized to
offer, issue, and sell Interests in such manner as the General Partner may determine. Subject to the
requirements of the second sentence of§ 10.2(b), upon an appropriate amendment to these Articles, the
General Partner may authorize the Fund to issue one or more classes of Interests, which classes may be
subject to different levels of fees or different investment strategies, or which may differ from one another
in any other manner.

§ 3.2 Contributions of Limited Partners; Admission of Additional Limited Partners.

(a)    The Limited Partners have at the date of these Articles agreed to contribute $12,000
between them to the capital of the Fund. The General Partner shall maintain a register of partnership
interests setting forth the name, address, amount and date of Capital Contributions of each Partner, and
the amounts and dates of any payment representing a return of any part of each Partner’s Capital
Contribution. Copies of the register of partnership interests shall at all times be maintained at the
registered office and the principal place of business of the Fund or at such other place(s) as the General
Partner may determine.

(b) Subject to §3.1, the General Partner shall (i) allow Partners to make additional Capital
Contributions to the Fund on a daily basis, and (ii) upon making an amendment to these Articles, admit
one or more Additional Limited Partners, effective at any time selected by the General Partner. The
admission of Additional Limited Partners shall not require the consent of the Limited Partners. Each
Additional Limited Partner shall execute an appropriate counterpart to these Articles or otherwise agree
in writing to be bound by the terms hereof. The admission of an Additional Limited Partner shall not
dissolve the Fund. Except as expressly provided herein, no Partner shall be required to make any
additional Capital Contribution to the Fund.

§ 3.3 Contributions b’~ General Partner. The General Partner is not required to make any
Capital Contribution to the Fund.

§ 3,4 Form and Timin~ of Contributions. All amounts to be contributed by a Limited Partner
shall be paid in immediately available funds or marketable securities acceptable to the General Partner at
the office of the Fund or at such other location as may be specified by the General Partner on the day
prescribed by the General Partner in any written notice delivered to the Limited Partner.
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The Fund may pay the contributing Limited Partner (or the General Partner may credit to his
Opening Capital Account) interest on any Capital Contribution received by the Fund from the Limited
Partner prior to the effective date of the Capital Contribution, computed for the period from the date the
funds received are available to the Fund to the effective date. Any interest paid, if any, shall be treated as
a Fund expense for the Accounting Period in which the interest is paid or credited. If the Fund receives a
Capital Contribution from a Limited Partner after the effective date of the Capital Contribution, the
General Partner may charge the Opening Capital Account of the contributing Limited Partner (or, require
the contributing Limited Partner to pay) interest for the period from the effective date of his Capital
Contribution to the date the funds received are available to the Fund. Any interest charged to (or paid
by) the contributing Partner shall be credited to the Opening Capital Accounts of all the Partners in
proportion to their respective Fund Percentages. All interest required to be paid or charged under this
Section will be at a floating rate as may be determined by the General Partner.

Article 4 Capital Accounts; Allocations

§ 4.1 Opening Capital Accounts. An Opening Capital Account shall be established for each
Partner on the Fund’s books as of the beginning of each Accounting Period, for each separate Capital
Contribution of the Partner, The Opening Capital Account as of the beginning of the Accounting Period
in which the Partner is admitted shall be his Capital Contribution as of that date. The Opening Capital
Account as of the begirming of each subsequent Accounting Period shall be his Closing Capital Account
for the immediately preceding Acconnting Period (determined ander §4.2), decreased by the amount of
any withdrawals made by the Partner effective as of the end of the preceding Accounting Period.

§ 4.2 Closing Capital Accounts. A Closing Capital Acconnt shall be established on the Fund’s
books for each Partner as of the end of each Accounting Period. Its amount shall be determined by
adjusting the Opening Capital Account of the Partner by crediting or debiting (as the case may be) any
increase or decrease in the Fund NAV for the Accounting Period Pro Rata to the individual Opening
Capital Accounts of all Partners.

Article 5 Records and Accounting; Reports

§ 5.1 Records and Accounting. The General Partner shall maintain records and books of
account of the business of the Fnnd at the Fund’s principal office or at such other place as the General
Partner determines. Each Partner or its duly authorized representative may reasonably inspect and copy
(at its expense) those books and records, However, a Limited Partner shall not disclose (and will require
its representatives to forbear from disclosing) to third parties any information of a proprietary nature
obtained in the inspection.

§ 5.2 Accounting Period; Accounting Methods. An Accounting Period shall (i) begin on the
day after the close of the preceding Accounting Period and (ii) end on the earlier of the close of the
Fiscal Year, the effective date of any withdrawal by a Partner under §6,1, or the day preceding the
effective date of any Capital Contribution.

(a) The Fund shall keep its books and records in accordance with these Articles, under the
accrual method of accounting and, as to matters not specifically covered herein, in accordance with
generally accepted accounting principles. All matters concerning accounting practices not specifically
and expressly provided tbr herein shall be determined by the General Partner in good faith. Such
determination shall be final and conclusive as to all the Partners.

§ 5.3 Net Asset Value (NAV). The Fund’s NAV shall be determined as of each Valnation
Date. For purposes of these Articles, the increases and decreases in NAV for each Accounting Period
shall be measured by reference to the NAV of the Fund as of the Valuation Date for that Accounting
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Period and as of the Valuation Date for the preceding Accounting Period. The Fund NAV as of any
Valuation Date means the value of the Fund’s assets (determined under §5.4) minus its liabilities,
determined as of the close of business on that Valuation Date. For this purpose:

(a) The Fund’s assets as of any date shall be deemed to iuclude: (i) all cash on hand or on
deposit, including any interest accrued thereon; (ii) all bills, demand notes, and accounts receivable; (iii)
all instruments owned or contracted for by the Fund; (iv) all stock dividends, cash dividends, and cash
distributions receivable by the Fund; (v) all interest accrued on any interest-bearing securities except to
the extent that the same is included or reflected in the valuation of such security; (vi) unamortized
organization expenses and similar costs; (vii) all interests in other partnerships, trusts, mutual funds, and
other entities; and (viii) all other assets of every kind and nature, including prepaid expenses.

(b) The liabilities of the Fund as of any date shall include: (i) all outstanding loans, bills and
accounts payable; (ii) accrued or payable expenses; (iii) the current market value of all short sale
obligations; and (iv) all other liabilities.

(c)    For purposes of determining the Fund’s liabilities, the General Partner may treat
estimates of expenses that are incurred on a regular or recurring basis over yearly or other periods as
accruing in equal proportions over the period.

(d) The General Partner may establish such reserves for unknown or unfixed liabilities or
contingencies as it may determine. It may treat any liability or expenditure which becomes fixed or is
incurred in an Accounting Period subsequent to the Accounting Period to which the liability or
expenditure relates as either (i) arising in the Accounting Period in which the liability becomes fixed or
the expenditure is made or (ii) arising in the prior Accounting Period. In that case the liability or
expenditure shall be charged to Persons who were Partners during that prior Accounting Period (whether
or not the Persons are Partners during the Accounting Period in which the liability is fixed or the
expenditure is incurred) Pro Rata for that prior Accounting Period. Pursuant to §8.1, the Fund may
collect amounts previously distributed to those Persons.

§ 5.4 Valuation of Assets. For all purposes of these Articles, including the determination of
NAV and the value of Capital Accounts, the assets of the Fund shall be valued as follows:

(a) no value will be assigned to goodwill;

(b) all accrued debts and liabilities will be treated as liabilities, including but not limited to,
all fees payable to the General Partner which have been earned but not yet paid, the value
of any fees earned in prior years as to which the General Partner has made an election for
deferred payment, including any appreciation or depreciation thereof since deferral, any
allowance for the Fund’s estimated annual audit and legal fees and other operating
expenses and any contingencies fbr which reserves are deternlined to be required;

(c) securities and instruments which are listed or quoted on a securities or other exchange
market (including the National Association of Securities Dealers National Market
System), other than securities and instruments which are in the form of put or call
options, shall be valued at their last sales prices on the date of determination, or, if no
sales occurred on such date, at tile mean between tile "bid" and "asked" prices on the
most immediate prior date on which such prices were quoted, or if no such prices were
quoted during the 15 business days prior to the date of such determination, at the value
reasonably assigned to such securities and instruments by the General Partner;
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(d) securities and instruments which are in the form of put and call options and are listed or
quoted on a securities or other exchange or market shall be valued at the mean between
the "bid" and "asked" prices on the date of determination, or if no such prices were
quoted on such date, at the mean between the "bid" and "asked" prices on the most
immediate prior date on which such prices were quoted, or if no such prices were quoted
during the 15 business days prior to the date of such determination, at the value
reasonably assigned to such securities and instruments by the General Partner;

(e) securities and instruments which are not listed or quoted on a securities or other market
shall be valued at the mean between the "bid" and "asked" prices on the date of
determination, or if no such prices were quoted on such date, on the most immediate
prior date on which such prices were quoted, or if no such prices were quoted during the
15 business days prior to the date of such determination, at the value reasonably assigned
to such securities and instruments by the General Partner;

(0 securities and instruments which are in the form of put and call options and are not listed
or quoted on a securities, commodities or futures exchange or market shall be valued at
their parity value, except when the General Partner has reasonably assigned some other
value to such securities and instruments;

(g) the value of any shares of stock held by the Fund in an investment company which is, or
which is similar to those companies which are, registered as investment companies under
the Company Act, shall be valued in accordance with the manner in which such shares
are valued by such investment company; provided, however, that the General Partner
may make such adjustments in such valuation as the Fund may from time to time
consider appropriate; and

(h) all other assets and liabilities of the Fund shall be valued in the manner determined by
the General Partner of the Fund to reflect their market value.

§ 5.5 Tax Returns, Withholding;. As soon as reasonably practicable after the end of each
Fiscal Year, the General Partner shall cause to be delivered to each Person who was a Partner during the
Fiscal Year such tax information and schedules as shall be necessary for his preparation of its tax returns.

Article 6 Withdrawals and Distributions

§6.1 Withdrawals from Capital Accounts

(a)    A Partner may withdraw, as of the end of any month, his entire Capital Account or any
portion thereof by giving at least 15 days’ prior written notice (the "Withdrawal Notice") to the General
Partner. The General Partner may suspend the right to withdraw capital if it determines in its discretion
that the withdrawal would adversely affect the other Partners.

(b)    A Withdrawing Partner shall be entitled to receive an amount equal to the lesser of the
amount set forth in his Withdrawal Notice or his Closing Capital Account for the Accounting Period in
which the withdrawal is effective. Except to the extent provided elsewhere herein, the Fund shall to the
extent practicable distribute all of the amount or estimated amount withdrawn pursuant to this §6.1
within 30 business days of the effective date of the withdrawal. The General Partner may postpone the
payment of withdrawal proceeds if it determines in its discretion that the payment would adversely affect
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the other Partners.

(c)    If the Fund is unable to value investments or effect withdrawals from entities in which
the Fund invests ("Ill iquid Investments’) as of the effective date of any withdrawal by a Limited Partner,
the General Partner may defer valnation of that Limited Partner’s Fund Percentage for the lltiquid
Investments until the corresponding funds are received by the Fund and available for distribution to the
withdrawing Limited Partner, who shall be treated as having a continuing interest in the Illiquid
Investments. As soon as the Fund liquidates its interest in, or receives any distributions with respect to,
the Illiquid Investments, it shall promptly remit the amounts received and allocable to the withdrawing
Limited Partner to it.

§ 6.2 Effect of Complete Withdrawal. A Limited Partner who elects or is required to make a
complete withdrawal from its Capital Account shall continue as a Limited Partner after the date of its
Withdrawal Notice until the effective date thereof (as provided in 26.1). However, it shall have no
farther right to exercise any of the powers conferred herein or under the laws of any jurisdiction
purporting by statute to grant express rights to a limited partner of a limited partnership. Nevertheless,
all allocations of increases or decreases in the NAV of the Fund attributable to the Interest of the
Withdrawing Partner, and any distributions made with respect thereto, shall be made to it through the
effective date of its withdrawal (but it shall have no right to NAV increases or decreases occurring after
the effective date of withdrawal, or to distributions declared after that date). The Interest shall not
thereafter be included in calculating the Interests of the Partners necessary to take action hereunder.
Upon the Withdrawing Partner’s receipt of the distributions required to be made in retirement of its
Interest, it shall have no further rights hereunder. The withdrawal of a Limited Partner shall not dissolve
the Fund and the remaining Partners shall continue the Fund pursuant hereto.

§ 6.3 Distributions. The General Partner may at any time cause the Fund to make a
distribution to the Partners of such amount as the General Partner may determine. Such distributions
shall be made to the Partners Pro Rata according to their Fund Percentages for the Accounting Period in
which the distributions are made.

§ 6.4 Limitations; Form of Distributions. No Partner shall be entitled to receive any
distribution or make any withdrawal except as provided in this Article 6 or in §9.2. All distribntions
made pursuant to §§6.1(b), (c) or 6.3 may be made in cash, marketable securities, or any combination
thereof, as the General Partner may determine in its sole and absolute discretion.

Article 7 Management

§ 7.1 Authority of the General Partner. The management and operation of the Fund shall be
vested exclusively in the General Partner. It shall have the authority and power on behalf and in the
name of the Fund to perform all acts and enter into and perform all contracts and other undertakings
which it may deem appropriate to the Fund’s purposes. Notwithstanding the foregoing, the General
Partner shall not without the unanimous consent of all the Limited Partners: (i) do any act in
contravention of these Articles; (ii) do any act which would make it impossible to carry on the ordinary
business of the Fund; (iii) enter a judgment against the Fund; (iv) possess Fund property, or assign its
rights in specific Fund property, for other than a Fund purpose; (v) admit a person as a general partner,
unless the right so to do is given in these Articles; or (vi) continue the business with Fund property on the
death, retirement, bal~ruptcy or incapacity of a general partner, unless the right so to do is given in these
Articles. The General Partner may waive any provision of this Agreement as to any Partner.
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§ 7.2 Activities of General Partner and Affiliates; Interested Partners

(a)    The General Partner or any Affiliate thereof shall not be required to devote flail time or
any material proportion of its time to the Fund. However, the General Partner hereby agrees to use its
best efforts in connection with the Fund’s purposes and objectives and to devote thereto such of its time
and activity during nornaal business days and hours as it may deem appropriate for the management of
the Fund’s affairs. However, nothing in this Section shall preclnde the General Partner or any Affiliate
thereof from: (i) acting, consistent with the foregoing, as a director, stocldmlder, officer, or employee of
any corporation, a trustee of any trust, a partner of any other partnership, or an administrative official of
any other business or governmental entity, regardless of whether the Fund invests in or has dealings with
the entity; (ii) receiving compensation for services rendered thereto, or participating in profits derived
from investments in, any such entity; or (iii) from investing in any Financial Interest or other property
for his account.

(b) The fact that the General Partner, a Limited Partner, or an Affiliate thereof directly or
indirectly owns an interest in, has any right to receive any payment with respect to, or is otherwise
connected with any Person with which the Fund has dealings, including the right to receive the payment
of advisory and management fees, brokerage fees, profit shares and other amounts, shall not preclude
such dealings or make them void or voidable. Neither the Fund nor any Partner shall have any rights in
or to such dealings or any payments or profits derived therefrom. Without limiting the foregoing, the
General Partner or Affiliate thereof shall have the right to participate, directly or indirectly, in the fees
payable by the Fund to investment advisers retained by the Fund, and may serve as an operator of or
adviser to any entity in which the Fund may invest and receive a share of the profits of such entity or fees
therefrom. Neither the General Partner nor any Affiliate thereof shall be obligated to present any
particular investment opportunity to the Fund even if it is of a character which, if presented, could be
taken by the Fund, and they shall have the right to take for their own account (individually, as trustee or
general partner, or on behalf of any client) or to recommend to other individuals or entities any such
particular investment opportunity. The General Partner and any Affiliate thereof may receive any "soft
dollar" benefit in relation to the Fund, including benefits outside the "safe harbor" of Section 28(e) of the
U.S. Securities Exchange Act of 1934.

(c)    Nothing herein shall prohibit any Partner or Affiliate thereof from buying or selling any
Financial Interest for his own account, including any Financial Interest of the type held by the Fund.

§ 7.3 Delegation of the General Partner’s Authority. The General Partner may delegate all or
any of its authority hereunder and may appoint, employ, contract or otherwise deal with any Person not
being a Limited Partner for the transaction of the business of the Fund.

§ 7.4 _~_oenses. The Fund shall pay such costs and expenses as the General Partner may
determine, including but not limited to : (i) brokerage commissions and other costs of executing
transactions; (ii) interest expense; (iii) insurance expense; (iv) legal, accounting, auditing, and tax
preparation expenses; (v) custody fees; and (vi) computer services.

§ 7.5 Advisory and Consulting Services. The General Partner may enter into agreements with
one or more Persons not being a Limited Partner (including Affiliates of the General Partner) to serve as
investment advisers or consultants to the Fund on a discretionary or non-discretionary basis and upon
such other terms as the General Partner may determine in its sole and absolute discretion.

§ 7.6 Excull~ation. The General Partner shall not be liable to the Fund or any other Partner for:
(i) any claims, costs, expenses, damages or losses arising out of the perfornaance of its duties under these
Articles other than those directly attributable to its own gross negligence or intentional misconduct; (ii)
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failure to obtain the lowest brokerage commissions rates, or to combine or arrange orders so as to obtain
the lowest brokerage commission rates with respect to any transaction on behalf of the Fund, or for
failure to recapture, directly or indirectly, any brokerage commissions for the benefit of the Fund; or (iii)
claims, costs, expenses, damages or losses due to circumstances beyond its control, including the
bankruptcy, insolvency or suspension of normal business activities of any bank, brokerage firm or
transfer agent holding assets of the Fund, or due to the gross negligence or intentional misconduct of any
manager with whom the Fund invests, any Affiliate of any entity in which the Fund invests, or any
employee, broker or other agent of the Fund or the General Partner.

The General Partner and any Affiliate or employee of the General Partner shall be entitled to rely
on the advice of Legal Counsel, the Accountants, or other independent experts experienced in the matter
at issue. Any act or omission of any General Partner, Affiliate, or employee pursuant to such advice shall
in no event subject the Person to liability to the Fund or any Partner.

No exculpation shall be permitted in respect of the Fund for any violation of U.S. federal or state
securities law or any other intentional or criminal wrongdoing.

§ 7.7 Indemnification. To the maximum extent permitted by law, the Fund shall indemnity,
any Person, including the General Partner or any of its Affiliates, employees, stockholders, members or
partners who was or is a party, or is threatened to be made a party, to any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative or investigative (including
any action by or in the right of the Fund) by reason of any acts, omissions or alleged acts or omissions by
such Person on behalf of the Fund, against expenses for which such Person has not otherwise been
reimbursed (including attorneys’ fees, judgments, fines and amounts paid in settlement) actually and
reasonably incurred in connection with such action, suit or proceeding, so long as such act or omission
was not done as a result of intentional misconduct or gross negligence or, with respect to any criminal
action or proceeding, such Person had no reasonable cause to believe its conduct was unlawful. The
satisfaction of any indemnification shall be from and limited to Fund assets. No Limited Partner shall
have any personal liability on account thereof.

§ 7.8 Reliance bv Third Parties. No Person shall be required to inquire into the authority of
the General Partner to bind the Fund. Persons dealing with the Fund shall be entitled to rely on a
certification by the General Partner as to the authority of any other person to act on the Fund’s behalf in
any matter.

§ 7.9 Registration of Assets. Any assets owned by the Fund may be registered in the name of
the Fund, a nominee, or a "street name." Any corporation, brokerage firm or transfer agent called upon to
transfer any assets to or from the name of the Fund shall be entitled to rely upon instructions or
assignments signed or purporting to be signed by the General Partner or its agents without inquiry as to
the authority of the person signing or purporting to sign or as to the validity of any transfer to or from the
name of the Fund.

§ 7.10 Withdrawal of General Partner.

(a)    The General Partner may make a complete withdrawal from the Fund with 90 days’ prior
written notice to all Limited Partners.

(b)    Upon the occurrence of an Event of Withdrawal with respect to the General Partner, the
Fund shall dissolve, unless before or immediately upon the occurrence of any such event the Limited
Partners elect to continue the Fund business and designate a successor General Partner. If the Fund is so
continued, the withdrawing General Partner: (i) shall be and remain liable for all obligations and
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liabilities incurred by it as a General Partner during its membership in the Fund; (ii) shall be free of any
obligations or liability incurred on account of the activities of the Fund from and after the time it ceased
to be a General Partner; and (iii) shall be entitled to receive (A) any expense reimbursement, or other
amounts due and owing to it at the date of withdrawal plus (B) its Closing Capital Account as of the
close of the Accounting Period in which the Event of Withdrawal is effective. The appointment of a
successor General Partner shall be made in accordance with the Acts.

Article 8 Rights and Obligations of the Limited Partners§ 8.1 In General.

(a)    A Limited Partner, as such, will not be personally liable for any debt, liability, contract
or other obligation of the Fund. He will be liable only to make any Capital Contribution specified in his
Subscription Agreement and in Schedule 1 hereto. He will not be required to lend any funds to the Fund
or, after his Capital Contribution is paid, to make any farther Capital Contribution to the Fund. In
accordance with the Acts, a Limited Partner may under certain circumstances be required to return to the
Fund, for the benefit of Fund creditors, amounts previously distributed to lfim as a return of capital. In
addition, the General Partner may require a Limited Partner to return to the Fund amounts previously
distributed to him to the extent of his share of any liabilities arising out of events occurring in any
Accounting Period in which he was a Partner (determined in accordance with his Fund Percentage for
such Accounting Period).

(b) The General Partner shall have no personal liability for the repayment of the Capital
Contributions of any Limited Partner.

(c) No Limited Partner may take part in the management or control of the business of the
Fund, transact any business for the Fund, or have any authority to sign for or bind the Fund.

§ 8.2 Dissolution, Bankruptcy, or Incapacity of Limited Partner. If a Limited Partner or
Assignee is dissolved, is adjudged incompetent, or is subject to Bankruptcy, its duly appointed and
qualified legal representative shall succeed to its Interest upon furnishing the General Partner satisfactory
evidence of the representative’s appointment and authority, subject to the General Partner’s authority to
require the representative to withdraw from the Fund.

Article 9 Dissolution and Termination of the Fund

§ 9.1 Dissolution. The Fund shall dissolve and wind up its affairs on the earliest to occur of:
(a) an Event of Withdrawal of the General Partner under §7.10 where no successor General Partner is
selected; (b) the affirmative vote of all of the Limited Partners; (c) an event which makes it unlawful for
the Fund business to be continued; or (d) any other event which, under the Acts, requires the Fund’s
dissolution and the winding up of its business and affairs.

§ 9.2 Liquidation and Distribution.

(a)    Upon the dissolution of the Fund, the General Partner (or if the dissolution is caused by
dissolution or Bankruptcy of the General Partner, the remaining general partners, if any, or, if there is no
remaining General Partner, a Person selected by a majority in Interest of the Limited Partners) shall act
as liquidator and shall wind up the Fund’s affairs. The expenses of liquidation shall be paid by the Fund.
Reserves may be created in the discretion of the liquidator for paying contingencies. The expenses of
liquidation shall include fair compensation for services rendered to the Fund by any person (including the
General Partner), as well as a reasonable allocation of indirect overhead expenses of the General Partner
or any non-Partner (including any Affiliate of the General Partner) who performs administrative services
for the Fund (including salaries of accounting, secretarial, and clerical personnel, office rent, utilities,
and other office expenses), to the extent such expenses are attributable to the liquidation.

(b) The Fund’s net assets, after satisfaction of its liabilities and expenses (including
liquidation expenses) shall be applied in the following manner and order: (i) payment and discharge on a
pro rata basis of the claims of all creditors who are not Partners; and (ii) distribution of the remaining
assets to the Partners in proportion to their Closing Capital Accounts for the Accounting Period in which
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termination under §9.3 takes place, without distinction between the General Partner and Limited
Partners.

§ 9.3 Termination. Each Partner shall be furnished a statement prepared by the Accountants,
setting forth the Fnnd’s assets and liabilities as of tbe date of dissolution. Upon compliance with the
distribution plan in §9.2, the Li~nited Partners shall cease to be such, and the General Partner or the
liquidation trustee shall execute, acknowledge, and cause to be filed a certification of cancellation of the
Fund. Upon completion of the dissolution, winding up, liquidation and distribution of the liquidation
proceeds, the Fund shall terminate.

Article 10 Miscellaneous

§ 10.1 Appointment of General Partner as Attorney-in-Fact.

(a)    By executing these Articles, each Partner irrevocably constitutes and appoints the
General Partner its true and lawful attoruey-in-fact with full power and authority in its name, place and
stead to execute, acknowledge, deliver, swear to, file and record at the appropriate public offices the
Certificates and such other documents as may be necessary or appropriate to carry out these Articles.

(b) The foregoing appointment shall be deemed a power coupled with an interest, since each
Partner will be relying upon the power of the General Partner to act as contemplated by these Articles in
any filing and other action by it on behalf of the Fnnd.

§ 10.2 Simaatures; Amendments.

(a)    Each Partner shall become a party hereto by signing such number of counterpart
signature pages to these Articles or such other instrnment or instruments, and in such manner, as the
General Partner may determine. However, no such counterpart or instrument shall be binding until it
shall have been accepted by the General Partner. Each party agrees to execute or cause to be executed all
such documents, and to do or cause to be done all such filings and other acts necessary as the General
Partner may require, to comply with the applicable laws of any jurisdiction in which the Fund conducts
business.

(b) These Articles may be amended from time to time by the General Partner with the
written consent of the holders of a majority in Interest of the Limited Partners. However, without the
consent of the Partners to be adversely affected by the amendment, these Articles may not be amended
under this snbsection (b) so as to: (i) convert a Limited Partner’s Interest into a General Partner’s
Interest; (ii) modify the limited liability of a Limited Partner; or (iii) alter the Interest of a Partner in the
NAV of or distributions from the Fund.

§ 10.3 Notices and Addresses. All notices required to be given under these Articles shall be in
writing and shall be mailed by certified or registered mail, hand delivered, or delivered by next business
day courier. Any notice to be sent to the Fund shall be mailed to the principal place of business of the
Fund or to such other address as the General Partner may specify in a notice sent to all Partners. All
notices to Partners shall be mailed or delivered to them at the addresses the Partner may notify the Fund
of in writiug (initially, the Partner’s Subscription Agreement). Notices shall be effective on the date
thrne days after the date of mailing or, if hand delivered by next day business courier, on the date of
delivery.

§ 10.4 Governing; Law. These Articles are governed by and are to be construed in accordance
with the laws of Bermuda without regard to conflict of laws principles. Notwithstanding any other
provision of these Articles, no action may be taken under these Articles unless such action is taken in
compliance with the provisions of Bermuda law.

§ 10.5 Successors and Assigns. These Articles shall be binding upon and inure to the benefit of
the Partners, indennfities hereunder, and their respective legal representatives, permitted successors and
assigns.
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§ 10.6 Counte arp&~. These Articles may be executed in multiple counterparts, each of which
shall be deemed an original, but all of which shall constitute one instrument.

§ 10.7 Modifications To Be In Writing. These Articles constitute the entire understanding of
the parties hereto. No mnendment, modification or alteration will be binding unless the same be in
writing and adopted in accordance with § 10.2.

§ 10.8 Interpretation. The use of the feminine, masculine or neuter genders herein shall be
deemed to include each other gender. The use of either the singular or the plural iocludes the other
unless the context clearly requires otherwise. The captions are inserted for convenience of reference
only and shall not affect the construction of these Articles.

§ 10.9 Validit,¢ And Severability. If any provision herein is held invalid or unenforceable, such
decision shall not affect the validity or enforceability of any other provision hereof, all of which other
provisions shall remain in full force and effect.

§ 10.10 Statutory References. Each reference herein to a particular statute or regulation, or a
provision thereof, shall be deemed to refer to such statute, regulation, or provision, or to any similar or
superseding statute, regulation, or provision as is from time to time in effect.

§ 10.11 Partition Action. Each party hereto irrevocably waives any right which it may have to
maintain an action for partition with respect to property of the Fund.

IN WITNESS WHIEREOF, the undersigned have executed these Articles of Limited Partnership
as of the date first above written.

GENERAL PARTNER:

Highland CDO Opportunity Fund GP, L.P.

By: Highland CDO Opportunity GP, LLC, its General Partner

By: Highland Capital Management, L.P., its Sole Member

Ja~es Dondero,
President

LEVIITED PARTNERS:

Highland CDO Opportunity Fund, L.P.

By: Highland CDO Opportunity Fund GP, L.P., its general partner

By: Highland CDO Opportunity GP, LLC, its General Partner
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By: Highland Capital Management, L.P., its Sole Member

BY:By:
Strand..Advisors,~~Inc., its

n ral partner

James Dondcro~~
President

Highland CDO Opportunity F~d~ ,..,._ ~

J~’h"e s Dondero
Director
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 

   ) Case No. 19-34054-sgj-11 

In Re:  )  Chapter 11 

   )  

HIGHLAND CAPITAL ) Dallas, Texas 

MANAGEMENT, L.P., ) December 10, 2020 

    ) 9:30 a.m. Docket 

  Debtor. )   

   )  

   )  

HIGHLAND CAPITAL ) Adversary Proceeding 20-3190-sgj 

MANAGEMENT, L.P., ) 

   ) 

  Plaintiff, ) - MOTION FOR PRELIMINARY 

   )   INJUNCTION 

v.   ) - MOTION FOR TEMPORARY  

   )   RESTRAINING ORDER  

JAMES D. DONDERO, )  

   ) 

  Defendant. )   

   )    
 

TRANSCRIPT OF PROCEEDINGS 

BEFORE THE HONORABLE STACEY G.C. JERNIGAN, 

UNITED STATES BANKRUPTCY JUDGE. 
    
WEBEX/TELEPHONIC APPEARANCES:  

 

For the Plaintiff: Jeffrey N. Pomerantz 

   PACHULSKI STANG ZIEHL & JONES, LLP 

   10100 Santa Monica Blvd., 

     13th Floor 

   Los Angeles, CA  90067-4003 

   (310) 277-6910 

 

For the Plaintiff: John A. Morris 

   PACHULSKI STANG ZIEHL & JONES, LLP 

   780 Third Avenue, 34th Floor 

   New York, NY  10017-2024 

   (212) 561-7700 

 

For the Official Committee Matthew A. Clemente 

of Unsecured Creditors:  SIDLEY AUSTIN, LLP 

   One South Dearborn  

   Chicago, IL  60603 

   (312) 853-7539 
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APPEARANCES, cont'd.: 

 

For the Defendant: D. Michael Lynn 

   John Y. Bonds, III   

   BONDS ELLIS EPPICH SCHAFER JONES, 

     LLP 

   420 Throckmorton Street,  

     Suite 1000 

   Fort Worth, TX  76102-5304 

   (817) 405-6903 

 

For the NexPoint Parties: James A. Wright, III 

   K&L GATES 

   State Street Financial Center 

   One Lincoln Street 

   Boston, MA  02111 

   (617) 261-3193 

 

For the CLOs/Issuer Group: James E. Bain 

   JONES WALKER, LLP 

   811 Main Street, Suite 2900 

   Houston, TX  77002 

   (713) 437-1820 

 

Recorded by: Michael F. Edmond, Sr.  

   UNITED STATES BANKRUPTCY COURT 

   1100 Commerce Street, 12th Floor 

   Dallas, TX  75242 

   (214) 753-2062 

 

Transcribed by: Kathy Rehling 

   311 Paradise Cove 

   Shady Shores, TX  76208 

   (972) 786-3063 

 

 

 

 

 

 

 

 

 

 

 

 

 

Proceedings recorded by electronic sound recording; 

transcript produced by transcription service.
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to hearing about -- and I think they would have a fiduciary 

duty -- to hear about a pot plan that might be more favorable 

than what's on the table right now.  But Mr. Morris, have I 

put words into your mouth?  Isn't that exactly what you were 

saying? 

  MR. MORRIS:  That is exactly right, Your Honor.  And 

if you look, I think there's a footnote there that expressly 

provides -- gives Mr. Dondero the right -- 

  THE COURT:  Okay. 

  MR. MORRIS:  -- confirms his right to do exactly what 

you just described.   

 (Echoing.) 

  THE COURT:  Okay.  Thank you for that.  And I should 

say exclusivity is still in place, right?  We don't -- I mean, 

I'm not inviting him to file a plan right now in violation of 

the exclusivity provisions, but I'm just saying discussions 

among lawyers, I think, are not only not prohibited but 

encouraged here.   

 And then, last, otherwise violating Section 362 of the 

Bankruptcy Code.  Okay, the sky is blue.  That is obviously 

not problematic.   

 Okay.  So the next paragraph, James Dondero is further 

temporarily enjoined and restrained from causing, encouraging, 

or conspiring with any entity owned or controlled by him 

and/or any person or entity acting on his behalf from directly 
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or indirectly engaging in any prohibited conduct.   

 You know, I don't -- I understand that indirectly, you 

know, there might be some concern about the ambiguity, but it 

looks like to me just sort of a catchall, okay, to the extent 

we didn't explicitly say it in the preceding paragraph, we 

don't want Dondero causing some employee of an affiliate he 

controls to do exactly what Dondero himself is prohibited from 

doing.   

 I don't think it's ambiguous.  And if it is, if someone 

runs in here, he's violated Paragraph 3 of the TRO, well, 

obviously we would have a contested hearing where I'm not 

going to hold him in contempt of court unless I've got an 

evidentiary showing that would convince me of that. 

 So, I guess, on balance, I'm overruling the objections and 

I am granting the TRO.   

 And just to be clear, I'll make a record that bankruptcy 

courts certainly under Section 105 can issue a TRO, and courts 

are usually bound by the traditional factors of Rule 65 -- 

that is, looking at has there been a showing of immediate and 

irreparable harm?  Is there a probability of success on the 

merits that the Debtor will be entitled to this when we have a 

later more fulsome hearing on the preliminary injunction 

request?  Would the balance of equities favor the Movant 

Debtor here?  And would the injunction serve the public 

interest? 
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 I find from the evidence, the declaration of Mr. Seery, 

and the supporting documents, that all four prongs for a TRO 

are met here, so I am ordering it. 

 A couple of remaining things.  We'll come back on January 

4th to consider whether extension of this relief in a 

preliminary injunction is appropriate.  I don't have at my 

fingertips the time of day where it's set on the 4th.  Is it  

-- I think that's the Monday after the New Year's Day holiday.  

So I'm guessing we're set at 1:30. 

 Traci, if you're out there, can you confirm it's 1:30 on 

January 4th?  

 Okay.  I'm not hearing a response from her.  But Nate, 

maybe you can double-check that. 

 (Echoing.) 

 All right.  Well, let's talk a minute about what is going 

to happen next week.  

 Mr. Bonds, I set -- okay, back on November -- please take 

your phone off mute when I am talking.  Or put it on mute when 

I'm talking, please.   

 On November 19th, you filed the motion, basically -- I 

can't remember the wording of it -- but something like wanting 

to change the protocol for non-ordinary-course sales of 

assets.  And you asked for an emergency hearing, and I denied 

that.  And I was very concerned that it looked like an attempt 

to renegotiate the January protocol order that the Committee 
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Court next Wednesday, he needs to testify.  And if NexPoint, 

through whoever their decision-maker is, is wanting to urge a 

position to the Court, they need a human being to testify.  

And I'll hear Seery and I'll hear Dondero and I'll hear 

whoever that person is, and that's what's going to matter, you 

know, most to me.  Yeah, we have some legal issues, certainly, 

but I like to hear business people explain things, no offense 

to the lawyers.  But it's always very helpful to hear the 

business people in addition to the lawyers.  All right.  So, 

Mr. Morris, you're going to upload that TRO for me. 

  MR. MORRIS:  Yes, Your Honor. 

  THE COURT:  Mr. Wright, you can upload your order 

setting your motion for hearing next Wednesday at 1:30.  And I 

think we have our game plan for now.  Anything else?  All 

right.  We're adjourned.   

  THE CLERK:  All rise. 

 (Proceedings concluded at 11:33 a.m.) 

--oOo-- 
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For James Dondero, D. Michael Lynn  

Defendant: John Y. Bonds, III 
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     Suite 1000 
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Proceedings recorded by electronic sound recording; 
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to make sure you didn't wander off to take a bathroom break or 

anything.  So, again, I have a whole lot to say here today. 

 First, I'm going to rule on the motion.  The Court does 

find there is sufficient compelling evidence to grant a 

preliminary injunction that is completely consistent with the 

prior TRO.  Okay?  So, specifically, the Court today is going 

to continue to prevent Mr. Dondero from (a) communicating in 

any way, directly or indirectly, with any of the Debtor's 

board members -- I think that's really Strand board members -- 

unless Mr. Dondero's counsel and counsel for the Debtor are 

included.  Okay.  I'm saying those words slowly and carefully.  

There is no bar on Mr. Dondero talking to the board about a 

pot plan or anything else in the universe Mr. Dondero wants to 

talk to them about.  There's just a preclusion from him doing 

it without his counsel and the Debtor's counsel present.  

Okay?   

 I did that before and I'm doing it now because I've seen 

concerning evidence that some communications to Mr. Seery and 

others had an intimidating tone, a threatening tone one or two 

times, an interfering tone.  So, guess what, we're just going 

to have lawyers involved if any more conversations happen.  

Okay.   

 So (b) the preliminary injunction, just as the TRO did, is 

going to prevent Mr. Dondero from making any threats of any 

nature against the Debtor or any of its directors, officers, 
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employees, professionals, or agents.  Okay.  It's almost 

embarrassing having to say that or order that with regard to 

such an accomplished and sophisticated person, but, you know, 

I saw the evidence.  I've got to do what I've got to do.  You 

know, words in a text like, Don't do it, this is your last 

warning, and some of the other things, that has a threatening 

tone, so I'm going to order this.   

 Third, the preliminary injunction will prevent Mr. Dondero 

from communicating with any of the Debtor's employees except 

as it specifically relates to shared services provided to 

affiliates owned or controlled by Mr. Dondero. 

 Now, I'm going to elaborate in a couple of ways here.  I 

think in closing argument there was a suggestion that he can't 

even talk to his friend, Mr. Ellington, about anything.  Well, 

I heard today that Mr. Ellington and Mr. Leventon are no 

longer employees of the Debtor, so actually that's not an 

issue.  But while this is very restrictive, while this 

prevents Mr. Dondero from engaging in small talk with Debtor 

employees about the weather or the football game or whatever, 

it's regrettable, but I feel like I'm forced to order this 

now, because, again, the communications that were put in the 

record.  Okay?  We just can't take any chances, as far as I'm 

concerned, with regard to there being potential interference 

with the Debtor's operations that might be harmful or contrary 

to creditors' interests.   
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 Fourth, the preliminary injunction, just like the TRO, 

will prevent Mr. Dondero from interfering with or otherwise 

impeding the Debtor's business, including but not limited to 

the Debtor's decisions concerning its operations, management, 

treatment of claims, disposition of assets owned or controlled 

by the Debtor, and pursuit of any plan or alternative to the 

plan. 

 Now, I understand the argument that this is pretty broad 

and might be, I don't know, subject to some disputes regarding 

was it interference, did it impede the Debtor's business or 

not?  You know what, if you follow the other prongs of the 

preliminary injunction, that you don't talk to the board 

without your counsel, Mr. Dondero, and the Debtor's counsel, 

and you don't talk to Debtor's employees except with regard to 

matters pertaining to the shared services agreement, and, 

bottom line, if you just run everything by your attorneys, 

you'll be okay.  We won't have this ambiguous, vague, 

problematic territory.   

 Fifth, I will go ahead and, for good measure, belts and 

suspenders, whatever you want to call it, prevent Mr. Dondero 

from otherwise violating Section 362(a) of the Bankruptcy 

Code. 

 Now, I read the response filed at 9:30 last night by Mr. 

Dondero's counsel.  It's a good response.  It makes legal 

arguments about that being, you know, it just being too vague.  
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  MR. BONDS:  Thank you, Your Honor. 

 (Proceedings concluded at 4:09 p.m.) 

--oOo-- 
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Highland Multi Strategy Credit Fund LP
Redemptions Payable Summary
12/31/2020

Investor  Redemption Payable 
 Class C Series 2 - 14,367,673.22$  
Class C Series 3 - 7,785,920.76 
Class C Series 4 - 4,016,446.61 
Class C Series 5 - 11,502,382.42 
Class C Series 6 - 7,314,818.84 
Class A Series 6 - 2,533,767.33 
Class B Series 1 -  1,465,373.78 
Class A Series 1 - 293,246.03 
Class C Series 6 - 3,449,644.52 
Class B Series 1NE (234.48) 

4,056,171.06 
Highland Multi-Strategy Credit Fund, Ltd. - Series A Shares - (4,644.72) 
 Highland Multi Strategy Credit Fund, Ltd. - Series A Shares - Sentinel 32,823,423.50 

89,603,988.87$  

REDACTED
REDACTED
REDACTED
REDACTED
REDACTED

REDACTED
REDACTED
REDACTED

REDACTED
REDACTED

REDACTED

REDACTED
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