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Douglas S. Draper, La. Bar No. 5073 
ddraper@hellerdraper.com
Leslie A. Collins, La. Bar No. 14891 
lcollins@hellerdraper.com
Greta M. Brouphy, La. Bar No. 26216 
gbrouphy@hellerdraper.com
Heller, Draper & Horn, L.L.C. 
650 Poydras Street, Suite 2500 
New Orleans, LA  70130 
Telephone: (504) 299-3300 
Fax: (504) 299-3399 
Attorneys for Dugaboy Investment Trust   

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:  § 
§ Chapter 11 

HIGHLAND CAPITAL MANAGEMENT,   § 
L.P.,  § Case No. 19-34054-sgj11 

§ 
Debtor. § 

NO HEARING WILL BE CONDUCTED HEREON UNLESS A WRITTEN RESPONSE IS 
FILED WITH THE CLERK OF THE UNITED STATES BANKRUPTCY COURT AT 1100 
COMMERCE STREET, ROOM 1254, DALLAS, TEXAS 75242-1496, BEFORE CLOSE 
OF BUSINESS ON DECEMBER 22, 2021, WHICH IS AT LEAST 21 DAYS FROM THE 
DATE OF SERVICE HEREOF. 

ANY RESPONSE SHALL BE IN WRITING AND FILED WITH THE CLERK, AND A 
COPY SHALL BE SERVED UPON COUNSEL FOR THE MOVING PARTY PRIOR TO 
THE DATE AND TIME SET FORTH HEREIN. IF A RESPONSE IS FILED A HEARING 
MAY BE HELD WITH NOTICE ONLY TO THE OBJECTING PARTY.  

IF NO HEARING ON SUCH NOTICE OR MOTION IS TIMELY REQUESTED, THE 
RELIEF REQUESTED SHALL BE DEEMED TO BE UNOPPOSED, AND THE COURT 
MAY ENTER AN ORDER GRANTING THE RELIEF SOUGHT OR THE NOTICED 
ACTION MAY BE TAKEN. 

MOTION FOR LEAVE TO FILE LAWSUIT 

Now into Court, through undersigned counsel, comes The Dugaboy Investment Trust 

(“Dugaboy”), which files this Motion for Leave to File Lawsuit (“Motion”).  By this Motion, 
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Dugaboy asks this Court to determine whether Dugaboy possesses a “colorable claim” against 

Highland Select Equity Master Fund, L.P. (“Select”) and Highland Select Equity Fund GP, L.P 

(“Select GP”), its general partner.  Dugaboy is filing this Motion out of an abundance of caution 

in light of the injunction contained in the Fifth Amended Plan of Reorganization of Highland 

Capital Management, L.P. (as Modified) (“Plan”) confirmed by order of this Court on February 

22, 2021, § AA & Ex. A, Article IX.F [Dkt. #1950].1

I. FACTUAL BACKGROUND 

1. Dugaboy is a grantor trust formed pursuant to the laws of the state of Delaware.   

2. Select is a Bermudian limited partnership.  Select GP is the general partner of Select 

and is also a foreign entity.   

3. At all relevant times, debtor Highland Capital Management, L.P. (“HCMLP” or the 

“Debtor”) served as the SEC-registered investment advisor to Select and Select GP.  However, as 

HCMLP has represented to the Court, it “has no direct interest in the Select Master Fund.”  See 

Objection to Proof of Claim Number 131 filed by The Dugaboy Investment Trust on April 8, 2020 

(“Objection”), ¶ 17 [Dkt. #2796]. 

4. On October 14, 2014, Dugaboy and Select entered into a Master Securities Loan 

Agreement (“2014 Loan Agreement”), pursuant to which Dugaboy loaned to Select 2,015,000 

shares of common stock of NexPoint Credit Strategies Fund (NYSE: NHF).  See 2014 Loan 

Agreement, Exhibit A, at Schedule B.  According to HCMLP, the NHF securities were delivered 

directly to Select’s prime brokerage account with Jefferies, LLC (“Jefferies”).  See Objection, ¶ 3.   

1 Dugaboy expressly reserves, and does not waive, its right on appeal or otherwise to argue that (i) 
Select and Select GP are not “Protected Parties” under the Plan, and (ii) the Plan’s provisions 
violate the Bankruptcy Code and applicable federal law. 
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5. On March 10, 2015, Dugaboy and Select entered into a second Master Securities 

Loan Agreement (“2015 Loan Agreement”) (and, together with the 2014 Loan Agreement, the 

“Loan Agreements”), pursuant to which Dugaboy loaned to SMF an additional 1,290,000 shares 

of common stock of NHF.  See 2015 Loan Agreement, Exhibit B, at Schedule B.  Again, the NHF 

securities were delivered directly to Select’s prime brokerage account with Jefferies.  See 

Objection, ¶ 3.  

6. As mentioned, HCMLP served as an investment advisor to Select and Select GP.  

In that capacity, HCMLP arranged for Select to use the Loaned Securities as collateral against 

margin loans issued to Select by Jefferies.  Id., ¶ 18.  HCMLP has represented to the Court that, in 

fact, the NHF securities issued pursuant to the 2014 Loan Agreement were used by Select to cure 

a $13.6 million margin call on Select by Jefferies.  Id., ¶ 26.  

7. On or about July 23, 2019, Dugaboy and Select executed a Termination of Loan 

(“Termination Agreement”), which terminated in full the 2015 Loan Agreement and terminated in 

part the 2014 Loan Agreement.  

8. Under the terms of the Loan Agreements, upon termination of those agreements, 

Select was required to return the Loaned Securities to Dugaboy.  See Exhs. A & B, § 6.2.  As 

HCMLP has acknowledged, the Termination Agreement between Dugaboy and Select 

“commemorate[d] that a large number of shares remained due and owing to Dugaboy under the 

Loan Agreements.”  See Objection, ¶ 25. 

9. Notwithstanding the clear language of the Loan Agreements, Select did not return 

all of the Loaned Securities to Dugaboy.  

10. As a result, on April 8, 2020, Dugaboy filed a proof of claim (“Claim No. 131”) in 

the bankruptcy of HCMLP, seeking to recover from HCMLP the value of the Loaned Securities.  
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See Claim No. 131.  Dugaboy argued that HCMLP bore liability for Select’s failure to return the 

Loaned Securities because HCMLP had utilized the Loaned Securities for its own benefit.   

11. On August 30, 2021, HCMLP objected to Dugaboy’s Claim No. 131, arguing 

that—although HCMLP acted as investment advisor to Select, caused Select to borrow Loaned 

Securities from Dugaboy, and acted in a manner that caused Jefferies to liquidate the Loaned 

Securities to pay margin calls not covered by Select—HCMLP bore no liability for Select’s failure 

to return the Loaned Securities to Dugaboy.  See Objection, ¶¶ 25-26. 

12. On October 26, 2021, the Court with the consent of Dugaboy issued an Order 

sustaining HCMLP’s Objection to Claim No. 131 and disallowing that claim in its entirety.  Order 

[Dkt. # 2966].   

13. Accordingly, Dugaboy has no choice but to seek recourse against Select and Select 

GP.  Dugaboy therefore respectfully requests that the Court issue an order finding that Dugaboy 

has a “colorable claim” against Select and Select GP and therefore may proceed with a lawsuit 

against Select and Select GP either (i) to recover the Loaned Securities, plus all related dividends 

and additional accretive value attributable to those securities, or (ii) to obtain damages equal to the 

value of the Loaned Securities, related dividends, and accretive value that should have been 

returned to Dugaboy pursuant to the Loan Agreements.   

II. DUGABOY HAS A “COLORABLE CLAIM” AGAINST SELECT AND SELECT 
GP  

A. The Plan Requires This Court To Determine Whether Dugaboy Has A 
Colorable Claim 

14. Under the Debtor’s Plan confirmed by this Court, an “Enjoined Party” may not 

“commence or pursue a claim or cause of action of any kind against any Protected Party that arises 

from or is related to the Chapter 11 Case . . . without the Bankruptcy Court (i) first determining, 

after notice and a hearing, that such claim or cause of action represents a colorable claim of any 
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kind . . . against a Protected Party and (ii) specifically authorizing such Enjoined Party to bring 

such claim or cause of action against any such Protected Party.”  Plan, § AA & Ex. A, Article IX.F.  

In addition, the Court retained “exclusive jurisdiction” to determine whether a claim or cause of 

action is “colorable” and non-exclusive “jurisdiction” to adjudicate the colorable claim.  Id.  

15. The Plan defines the term “Enjoined Party” to include “all Entities who have held, 

hold, or may hold Claims against or Equity Interests in the Debtor”, “any Entity that has appeared 

and/or filed any motion, objection, or other pleading in this Chapter 11 Case regardless of the 

capacity in which such Entity appeared”, and any “Related Entity.”  Plan Ex. A, Article I.B, ¶ 56.  

The Plan expressly defines “Related Entity” to include Dugaboy.  Id., § B, ¶ 110.  Accordingly, 

Dugaboy is an “Enjoined Party” that must seek Court permission prior to commencing any claim 

against a Protected Party. 

16. The Plan defines the term “Protected Party” to include “direct and indirect majority 

owned subsidiaries of the Debtor and Managed Funds.”  See Plan Ex. A, Article I.B, ¶ 105.  The 

Plan defines the term “Managed Funds” to mean any “investment vehicle managed by the Debtor 

pursuant to an Executory Contract assumed pursuant to this Plan.”  Id., Article I.B, ¶ 84.  For the 

purposes of this Motion only, Dugaboy will stipulate that the definitions of Protected Party and 

Managed Funds are broad enough to include Select and Select GF.   

B. Under The Applicable Legal Standard, A “Colorable Claim” Is One That Is 
Plausible On Its Face 

17. Unlike the terms “Enjoined Party” and “Protected Party,” the Plan does not define 

what constitutes a “colorable claim.”  Nor does the Bankruptcy Code define the term.  However, 

a significant body of case law has developed in which courts have explained the meaning of 

“colorable claim.”  In the bankruptcy context, the term primarily is used in cases in which a 

creditors’ committee or creditor is seeking to file a derivative action on behalf of a debtor and 
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therefore must demonstrate that there is a “colorable” derivative claim to file.  As in these cases, 

Dugaboy is seeking a determination that it has a “colorable claim” and therefore has the right to 

sue.2

18. In particular, the United States Court of Appeals for the Fifth Circuit has stated that 

“the colorable claim standard is met if the [movant] has asserted claims for relief that on 

appropriate proof would allow a recovery.  Courts have determined that a court need not conduct 

an evidentiary hearing, but must ensure that the claims do not lack any merit whatsoever.”  

Louisiana World Exposition v. Fed. Ins. Co., 858 F.2d 233, 248 (5th Cir. 1988).  To put it another 

way, the Court need not be satisfied that there is an evidentiary basis for the claims to be asserted 

but instead should allow the claims if they appear to have some merit.

19. Other federal circuit courts have reached similar conclusions regarding the standard 

to be applied.  For example, the Eighth Circuit held that “creditors’ claims are colorable if they 

would survive a motion to dismiss.” In re Racing Services, Inc., 540 F.3d 892, 900 (8th Cir. 2008); 

accord In Re Foster, 516 B.R. 537, 542 (B.A.P. 8th Cir. 2014), aff’d 602 Fed. Appx. 356 (8th Cir. 

2015) (per curiam).  The Sixth Circuit has adopted a similar test requiring that the Court look only 

to the face of the Complaint to determine if claims are colorable.  In re The Gibson Group, Inc., 

66 F.3d 1436, 1446 (6th Cir. 1995). 

20. Although there is a dearth of Texas district court case law on point, federal courts 

in New York, Delaware, Ohio, Montana, Georgia, Pennsylvania and Wisconsin have all adopted 

the same standard—i.e., a claim is colorable if it is “plausible” and thus could survive a motion to 

dismiss.  See In re America’s Hobby Center, Inc., 223 B.R. 273, 282 (S.D.N.Y 1998); In re Dewey 

2 Courts apply a different standard to the term “colorable claim” with respect to a motion to lift the automatic stay. 
See In Re Colvin v. Amegy Mortgage Co., 507 B.R. 169, 184-187 (W.D. Tex. 2014); Grella v. Salem Five Cent Sav. 
Bank, 42 F.3d 26, 34 (1st Cir. 1994).  Those cases have no application here.    
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& Leboeuf LLP, 2012 WL 5985445, at *6 (Bankr. S.D.N.Y. 2012); In Re Pursuit Capital 

Management, LLC, 595 B.R. 631, 665 (Bankr. D. Del. 2018); In Re LTV Steel Co., Inc., 333 B.R. 

397, 406 (Bankr. N.D. Ohio 2005); In Re Roman Catholic Bishop of Great Falls, 584 B.R. 335, 

339 (Bankr. D. Mont. 2018); In re iPCS, Inc., 297 B.R. 283, 291-292 (Bankr. N.D. Ga. 2003); In 

re Rosenblum, 545 B.R. 846, 863-864 (Bankr. E.D. Pa. 2016); In the Matter of Home Casual LLC, 

534 B.R. 350, 353 (Bankr. W.D. Wis. 2015).  In addition, in the non-bankruptcy context, the 

District Court for this district has explained that “[t]he requirement of a ‘colorable claim’ means 

only that the plaintiff must have an ‘arguable claim’ and not that the plaintiff must be able to 

succeed on that claim.”  Gonzales v. Columbia Hosp. at Med. City Dallas Subsidiary, L.P., 207 F. 

Supp. 2d 570, 577 (N.D. Tex. 2002).   

21. Applying the standard articulated in these cases, there can be no doubt that 

Dugaboy has a “colorable claim” against Select and Select GP.  Specifically, as described below 

and in the attached draft Complaint, Dugaboy has a colorable claim against Select and Select GP 

for breach of the 2014 Loan Agreement.  See Complaint, Exhibit C.  

22. Both of the Loan Agreements executed by and between Dugaboy and Select are 

governed by New York law.  See Exs. A & B, § 19.  Under New York law, to state a claim for 

breach of contract, a party must allege: (1) the formation of a contract between a plaintiff and 

defendant; (2) performance by the plaintiff; (3) the defendant’s failure to perform; and (4) resulting 

damages.  2 Leon C. Lazer, et al., NEW YORK PATTERN JURY INSTRUCTIONS-CIVIL, § 4.1 at 594 

(2d ed. 2006).  The attached draft Complaint alleges each of these required elements.  In addition, 

HCMLP’s own Objection to Dugaboy Claim No. 131 illustrates that Dugaboy can allege a 

plausible claim for breach of contract against Select and Select GP.  In particular, in its Objection, 

HCMLP admitted that:  
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a) Dugaboy and Select entered into the 2014 and 2015 Loan Agreements 

(Objection, ¶¶ 2, 20);  

b) Shares of NHF stock (i.e., the “Loaned Securities”) were in fact placed in 

the Select’s prime brokerage account and in fact used by Select as collateral 

for margin loans from Jefferies  (id., ¶¶ 3, 18, 26); 

c) Dugaboy and Selected entered into a Termination Agreement, pursuant to 

which the 2015 Loan Agreement was terminated in full and the 2014 Loan 

Agreement was terminated in part, leaving “a large number of shares … due 

and owing to Dugaboy under the Loan Agreements” (id., ¶¶ 4, 25); 

d) Notwithstanding its obligations under the Loan Agreements, Select did not 

return to Dugaboy all of the Loaned Securities under the 2014 Loan 

Agreement because the vast majority of those securities were sold by 

Jeffries to satisfy various margin calls (id., ¶ 3); 

e) At the time of the termination, at least 474,213 shares of the Loaned 

Securities were not returned to Dugaboy (id., Ex. C). It is believed the shares 

owed as of October  31, 2021 exceed 625,000 shares  

23. Dugaboy also has a colorable claim against Select GP for breach of the Loan 

Agreements because it is the general partner of Select and therefore liable for its debts under 

applicable law.     

C. The Court Should Permit Dugaboy To File Its Claim Against Select And Select 
GP In New York 

24. Dugaboy seeks to sue Select and Select GP in the United States District Court for 

the Southern District of New York.  The reason for this is threefold.  First, pursuant to the Loan 

Agreements, the parties expressly agreed to the “NON-EXCLUSIVE JURISDICTION OF ANY 
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UNITED STATES FEDERAL OR NEW YORK STATE COURT SITTING IN NEW YORK 

CITY, AND ANY APPELLATE COURT FROM SUCH COURT.”  See Exs. A & B, § 23.1.  

Courts typically respect such contractual choice of forum clauses.     

25. Second, federal statute vests the Southern District of New York with jurisdiction to 

adjudicate Dugaboy’s claims against Select and Select GP.  As noted above, Dugaboy is a 

Delaware trust.  See Section I, supra, ¶ 1.  Select and Select GP are both foreign entities.  Id., ¶ 2.  

And Dugaboy seeks damages exceeding $75,000.  See Complaint, Ex. C, ¶ 4.  Accordingly, the 

Southern District of New York has diversity jurisdiction to adjudicate Dugaboy’s claims.  28 

U.S.C. § 1332(a)(2). 

26. Third, although this Court has retained exclusive jurisdiction to determine whether 

a party has a colorable claim, the Court did not retain exclusive jurisdiction to adjudicate all 

colorable claims.  Indeed, in its Order confirming the Plan, the Court expressly recognized that its 

gatekeeping jurisdiction was “distinct from whether the Bankruptcy Court would have jurisdiction 

to adjudicate any claim it finds colorable.”  Plan, ¶ 81.  For that reason, under the Plan, the Court 

has jurisdiction to adjudicate a colorable claim “only to the extent legally permissible.”  Plan Ex. 

A, Article IX.F.   

27. The lawsuit Dugaboy proposes to file is a lawsuit against two non-debtors and, as 

the Debtor has admitted, it has no direct interest in the assets of Select.  Further, Select and Select 

GP are foreign entities that have not appeared in this Court or otherwise consented to its 

jurisdiction.  Nor is there any evidence that those entities have purposefully availed themselves of 

the privileges of doing business in Texas such that they could expect to be sued in this Court. 

Under these circumstances, this Court has no jurisdiction, and possibly no Court in the United 

States other than a Court in New York can adjudicate Dugaboy’s lawsuit for breach of contract 
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against Select and Select GP.  It would be fundamentally unfair to nonetheless require Dugaboy 

to sue Select and Select GP in this Court or any other Court outside the State of New York , as any 

filed claim would be subject to dismissal for lack of jurisdiction. 

28. For all of these reasons, the Court should permit Dugaboy to file its lawsuit against 

Select and Select GP in federal district court in New York. 

III. CONCLUSION AND PRAYER 

Dugaboy’s proposed Complaint alleges a straightforward breach of contract claim against 

Select and Select GP that is colorable under New York law.  And Dugaboy’s assertion of that 

claim against two non-debtor entities whose assets are not owned by the Debtor should have no 

conceivable impact on the Debtor’s estate.  Under these circumstances, Dugaboy respectfully 

prays that the Court enter an order holding that Dugaboy’s claim against Select and Select GP is 

“colorable” under applicable law and granting Dugaboy permission to file the claim in the United 

States District Court for the Southern District of New York. 

IV. CERTIFICATE OF CONFERENCE (LOCAL RULE 7007-1) 

Counsel for Dugaboy anticipates objections to the relief requested, therefore no conference 

was conducted regarding this Motion.  

December 1, 2021. 

Respectfully submitted,  

/s/Douglas S. Draper. 
Douglas S. Draper, La. Bar No. 5073 
ddraper@hellerdraper.com
Leslie A. Collins, La. Bar No. 14891  
lcollins@hellerdraper.com
Greta M. Brouphy, La. Bar No. 26216 
gbrouphy@hellerdraper.com
Michael E. Landis, La. Bar No. 36542 
mlandis@hellerdraper.com
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Heller, Draper & Horn, L.L.C. 
650 Poydras Street, Suite 2500 
New Orleans, LA  70130 
Telephone: (504) 299-3300 
Fax: (504) 299-3399 
Attorneys for The Dugaboy Investment Trust 

CERTIFICATE OF SERVICE

I, Douglas S. Draper, the undersigned, hereby certify that on  December 1, 2021 a true and 
correct copy of the above and foregoing was served via the Court’s ECF system on counsel for the 
Debtor and on all other parties requesting or consenting to such service in this case. 

 David G. Adams     david.g.adams@usdoj.gov, 
southwestern.taxcivil@usdoj.gov;dolores.c.lopez@usdoj.gov 

 Michael P. Aigen     michael.aigen@stinson.com, stephanie.gratt@stinson.com 
 Amy K. Anderson     aanderson@joneswalker.com, 

lfields@joneswalker.com;amy-anderson-9331@ecf.pacerpro.com 
 Zachery Z. Annable     zannable@haywardfirm.com 
 Bryan C. Assink     bryan.assink@bondsellis.com 
 Asif Attarwala     asif.attarwala@lw.com 
 Joseph E. Bain     JBain@joneswalker.com, kvrana@joneswalker.com;joseph-

bain-8368@ecf.pacerpro.com;msalinas@joneswalker.com 
 Michael I. Baird     baird.michael@pbgc.gov, efile@pbgc.gov 
 Sean M. Beach     bankfilings@ycst.com, sbeach@ycst.com 
 Thomas Daniel Berghman     tberghman@munsch.com 
 Paul Richard Bessette     pbessette@KSLAW.com, 

ccisneros@kslaw.com;jworsham@kslaw.com;kbryan@kslaw.com;jcarvalho@
kslaw.com 

 John Y. Bonds     john@bondsellis.com 
 Matthew G. Bouslog     mbouslog@gibsondunn.com, 

nbrosman@gibsondunn.com 
 Larry R. Boyd     lboyd@abernathy-law.com, ljameson@abernathy-law.com 
 Jonathan E. Bridges     jeb@sbaitilaw.com 
 Jason S. Brookner     jbrookner@grayreed.com, 

lwebb@grayreed.com;acarson@grayreed.com 
 Greta M. Brouphy     gbrouphy@hellerdraper.com, 

dhepting@hellerdraper.com;vgamble@hellerdraper.com 
 M. David Bryant     dbryant@dykema.com, csmith@dykema.com 
 Candice Marie Carson     Candice.Carson@butlersnow.com 
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 Annmarie Antoniette Chiarello     achiarello@winstead.com 
 Shawn M. Christianson     schristianson@buchalter.com, 

cmcintire@buchalter.com 
 James Robertson Clarke     robbie.clarke@bondsellis.com 
 Matthew A. Clemente     mclemente@sidley.com, matthew-clemente-

8764@ecf.pacerpro.com;efilingnotice@sidley.com;ebromagen@sidley.com;aly
ssa.russell@sidley.com;dtwomey@sidley.com 

 Megan F. Clontz     mclontz@spencerfane.com, lvargas@spencerfane.com 
 Andrew Clubok     andrew.clubok@lw.com, andrew-clubok-

9012@ecf.pacerpro.com,ny-courtmail@lw.com,dclitserv@lw.com 
 Leslie A. Collins     lcollins@hellerdraper.com 
 John T. Cox     tcox@gibsondunn.com, 

WCassidy@gibsondunn.com;twesley@gibsondunn.com 
 David Grant Crooks     dcrooks@foxrothschild.com, 

etaylor@foxrothschild.com,rdietz@foxrothschild.com,plabov@foxrothschild.c
om,jmanfrey@foxrothschild.com 

 Deborah Rose Deitsch-Perez     deborah.deitschperez@stinson.com, 
patricia.tomasky@stinson.com;kinga.mccoy@stinson.com 

 Gregory V. Demo     gdemo@pszjlaw.com, 
jo'neill@pszjlaw.com;ljones@pszjlaw.com;jfried@pszjlaw.com;ikharasch@ps
zjlaw.com;jmorris@pszjlaw.com;jpomerantz@pszjlaw.com;hwinograd@pszjla
w.com;kyee@pszjlaw.com;lsc@pszjlaw.com 

 Casey William Doherty     casey.doherty@dentons.com, 
dawn.brown@dentons.com;Melinda.sanchez@dentons.com;docket.general.lit.d
al@dentons.com 

 Douglas S. Draper     ddraper@hellerdraper.com, 
dhepting@hellerdraper.com;vgamble@hellerdraper.com;mlandis@hellerdraper
.com;gbrouphy@hellerdraper.com 

 Lauren Kessler Drawhorn     lauren.drawhorn@wickphillips.com, 
samantha.tandy@wickphillips.com 

 Vickie L. Driver     Vickie.Driver@crowedunlevy.com, 
elisa.weaver@crowedunlevy.com;ecf@crowedunlevy.com 

 Jason Alexander Enright     jenright@winstead.com 
 Robert Joel Feinstein     rfeinstein@pszjlaw.com 
 Brian D. Glueckstein     gluecksteinb@sullcrom.com 
 Matthew Gold     courts@argopartners.net 
 Bojan Guzina     bguzina@sidley.com 
 Eric Thomas Haitz     ehaitz@gibsondunn.com, skoller@gibsondunn.com 
 Margaret Michelle Hartmann     michelle.hartmann@bakermckenzie.com 
 Thomas G. Haskins     thaskins@btlaw.com 
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 Melissa S. Hayward     MHayward@HaywardFirm.com, 
mholmes@HaywardFirm.com 

 Michael Scott Held     mheld@jw.com, lcrumble@jw.com 
 Gregory Getty Hesse     ghesse@HuntonAK.com, 

astowe@HuntonAK.com;tcanada@HuntonAK.com;creeves@HuntonAK.com 
 Juliana Hoffman     jhoffman@sidley.com, 

txefilingnotice@sidley.com;julianna-hoffman-8287@ecf.pacerpro.com 
 A. Lee Hogewood     lee.hogewood@klgates.com, 

haley.fields@klgates.com;matthew.houston@klgates.com;mary-
beth.pearson@klgates.com;litigation.docketing@klgates.com;Emily.mather@k
lgates.com;Artoush.varshosaz@klgates.com 

 Warren Horn     whorn@hellerdraper.com, 
dhepting@hellerdraper.com;vgamble@hellerdraper.com 

 William R. Howell     william.howell@bondsellis.com, 
williamhowell@utexas.edu 

 Kristin H. Jain     KHJain@JainLaw.com, dskierski@skijain.com 
 John J. Kane     jkane@krcl.com, ecf@krcl.com;jkane@ecf.courtdrive.com 
 Jason Patrick Kathman     jkathman@spencerfane.com, 

gpronske@spencerfane.com;mclontz@spencerfane.com;lvargas@spencerfane.
com 

 Edwin Paul Keiffer     pkeiffer@romclaw.com, bwallace@romclaw.com 
 Susheel Kirpalani     susheelkirpalani@quinnemanuel.com, 

dian.gwinnup@haynesboone.com 
 Jordan A. Kroop     jkroop@pszjlaw.com, tcorrea@pszjlaw.com 
 Jeffrey Kurtzman     kurtzman@kurtzmansteady.com 
 Phillip L. Lamberson     plamberson@winstead.com 
 Lisa L. Lambert     lisa.l.lambert@usdoj.gov 
 Michael Justin Lang     mlang@cwl.law, 

nvazquez@cwl.law;aohlinger@cwl.law;jgonzales@cwl.law;vpatterson@cwl.la
w 

 Edward J. Leen     eleen@mkbllp.com 
 Paul M. Lopez     bankruptcy@abernathy-law.com 
 Faheem A. Mahmooth     mahmooth.faheem@pbgc.gov, efile@pbgc.gov 
 Ryan E. Manns     ryan.manns@nortonrosefulbright.com 
 Brant C. Martin     brant.martin@wickphillips.com, 

samantha.tandy@wickphillips.com 
 Brent Ryan McIlwain     brent.mcilwain@hklaw.com, 

robert.jones@hklaw.com;brian.smith@hklaw.com 
 Thomas M. Melsheimer     tmelsheimer@winston.com, tom-melsheimer-

7823@ecf.pacerpro.com 

Case 19-34054-sgj11 Doc 3066 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 13 of 16



{00376959-3} 14 

 Paige Holden Montgomery     pmontgomery@sidley.com, 
txefilingnotice@sidley.com;paige-montgomery-
7756@ecf.pacerpro.com;crognes@sidley.com;ebromagen@sidley.com;efilingn
otice@sidley.com 

 J. Seth Moore     smoore@ctstlaw.com, jsteele@ctstlaw.com 
 John A. Morris     jmorris@pszjlaw.com 
 Edmon L. Morton     emorton@ycst.com 
 Holland N. O'Neil     honeil@foley.com, 

jcharrison@foley.com;acordero@foley.com;holly-holland-oneil-
3540@ecf.pacerpro.com 

 Rakhee V. Patel     rpatel@winstead.com, 
dgalindo@winstead.com;achiarello@winstead.com 

 Charles Martin Persons     cpersons@sidley.com, 
txefilingnotice@sidley.com;charles-persons-5722@ecf.pacerpro.com 

 Louis M. Phillips     louis.phillips@kellyhart.com, june.alcantara-
davis@kellyhart.com;Amelia.Hurt@kellyhart.com 

 Mark A. Platt     mplatt@fbtlaw.com, 
dwillliams@fbtlaw.com;mluna@fbtlaw.com 

 Jeffrey Nathan Pomerantz     jpomerantz@pszjlaw.com 
 Kimberly A. Posin     kim.posin@lw.com, colleen.rico@lw.com 
 Jeff P. Prostok     jprostok@forsheyprostok.com, 

jjones@forsheyprostok.com;tlevario@forsheyprostok.com;calendar@forsheypr
ostok.com;calendar_0573@ecf.courtdrive.com;jprostok@ecf.courtdrive.com 

 Bennett Rawicki     brawicki@gibsondunn.com 
 Linda D. Reece     lreece@pbfcm.com, lreece@ecf.courtdrive.com 
 Penny Packard Reid     preid@sidley.com, 

txefilingnotice@sidley.com;penny-reid-
4098@ecf.pacerpro.com;ncade@sidley.com 

 Suzanne K. Rosen     srosen@forsheyprostok.com, 
jjones@forsheyprostok.com;calendar@forsheyprostok.com;srosen@ecf.courtdr
ive.com;calendar_0573@ecf.courtdrive.com 

 Michael A. Rosenthal     mrosenthal@gibsondunn.com 
 Davor Rukavina     drukavina@munsch.com 
 Amanda Melanie Rush     asrush@jonesday.com 
 Alyssa Russell     alyssa.russell@sidley.com 
 Mazin Ahmad Sbaiti     mas@sbaitilaw.com, 

krj@sbaitilaw.com;jeb@sbaitilaw.com;mgp@sbaitilaw.com 
 Thomas C. Scannell     tscannell@foley.com, acordero@foley.com;thomas-

scannell-3441@ecf.pacerpro.com 
 Douglas J. Schneller     douglas.schneller@rimonlaw.com 

Case 19-34054-sgj11 Doc 3066 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 14 of 16



{00376959-3} 15 

 Sarah A. Schultz     sschultz@akingump.com, 
mstamer@akingump.com;afreeman@akingump.com;dkazlow@akingump.com
;aqureshi@akingump.com;dkrasa-
berstell@akingump.com;bkemp@akingump.com;brenda-kemp-
7410@ecf.pacerpro.com 

 Michelle E. Shriro     mshriro@singerlevick.com, 
scotton@singerlevick.com;tguillory@singerlevick.com 

 Nicole Skolnekovich     nskolnekovich@hunton.com, 
astowe@huntonak.com;creeves@huntonak.com 

 Brian J. Smith     brian.smith@hklaw.com, 
robert.jones@hklaw.com;brent.mcilwain@hklaw.com 

 Frances Anne Smith     frances.smith@judithwross.com, 
michael.coulombe@judithwross.com 

 Eric A. Soderlund     eric.soderlund@judithwross.com 
 Martin A. Sosland     martin.sosland@butlersnow.com, 

ecf.notices@butlersnow.com,velvet.johnson@butlersnow.com 
 Laurie A. Spindler     Laurie.Spindler@lgbs.com, Dora.Casiano-

Perez@lgbs.com;dallas.bankruptcy@lgbs.com 
 Jonathan D. Sundheimer     jsundhimer@btlaw.com 
 Kesha Tanabe     kesha@tanabelaw.com 
 Clay M. Taylor     clay.taylor@bondsellis.com, 

krista.hillman@bondsellis.com 
 Cortney C. Thomas     cort@brownfoxlaw.com, korourke@brownfoxlaw.com 
 Chad D. Timmons     bankruptcy@abernathy-law.com 
 Dennis M. Twomey     dtwomey@sidley.com 
 Basil A. Umari     BUmari@dykema.com, pelliott@dykema.com 
 United States Trustee     ustpregion06.da.ecf@usdoj.gov 
 Artoush Varshosaz     artoush.varshosaz@klgates.com, 

Julie.garrett@klgates.com 
 Julian Preston Vasek     jvasek@munsch.com 
 Donna K. Webb     donna.webb@usdoj.gov, 

brian.stoltz@usdoj.gov;CaseView.ECF@usdoj.gov;brooke.lewis@usdoj.gov 
 Jaclyn C. Weissgerber     bankfilings@ycst.com, jweissgerber@ycst.com 
 Elizabeth Weller     dallas.bankruptcy@publicans.com, dora.casiano-

perez@lgbs.com;dallas.bankruptcy@lgbs.com 
 Daniel P. Winikka     danw@ldsrlaw.com, 

craigs@ldsrlaw.com,dawnw@ldsrlaw.com,ivys@ldsrlaw.com 
 Hayley R. Winograd     hwinograd@pszjlaw.com 
 Megan Young-John     myoung-john@porterhedges.com 

Case 19-34054-sgj11 Doc 3066 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 15 of 16



{00376959-3} 16 

/s/ Douglas S. Draper 
Douglas S. Draper

Case 19-34054-sgj11 Doc 3066 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 16 of 16



����������

�	
����������
�������������������� !��!�����"#$�%���� !��!���&�&������'	�����(���Case 19-34054-sgj11 Doc 3066-1 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 1 of 29



������������	
��������������������

��������	
������
������������
����������

���������

��������

���

�� ���� !"# � $%�

&������������'�(������'������)��������������	�������'�	'��(���)*+������,-
��...�����'��'��(���)*+������,-	��������	
������*���������'�����-����������������
�/..�����.*���������'�����-01�	'�
	'������	����'�..2����������'��������+���,
���3
�.����'���������������������3�'�..2��4�����2)�'�����������3��	.
������)
�
((.������.������	�������	���������������5��	'��
.�'�����������)�'��
����5������������'�������'��������((.�	�2.�'���
����0/�(���.�6����������'������
�������'������'�..'�4��'���������(�4��������	����70

8� 9:";<:=>?!@A $ ?<�

�0� �
2B�	���'���������	���������'�����������3���������������)3���
���������3���C����������������	������'�	'��������...�����	
�������
������0����������������'�..�������'���������	'���*�'�	'�������)
2���������
�����'����-3��	.
�����'����
����'���	
������3�'���
���
��	
�������2�.���3�'�2�����	�(�������3�'���
���/..�����.�2������������
2)������3�����)��������.�����0�
	'����������'�..2�	�������*�-2)�
�	'��
.������	��(�.�������'��������	
������(�4����2)���������������
�		����	����'��	���D0�3*2-�'�
�'��)�)�����'��	�(��������������'�	'
������������������(����	�(����3�*	-���
	'�'������������)2�������2)
������������������������0�
	'	���������*�'�+/���������,-3����'�����'
�'����������3�'�..	�����
��	�	.
��4��4����	���'������������2������
������������������'���(�	���'������'�	'�'�/�����������.����3
�.���
���'���(�	���'�/����������(�	���	2B�	���������(��(�.)�������	��(��'����0
E��'��4������)��	�������	)2�������'��������
	'/�������������'��
���������3�'������������'�..(��4��.
�.�����	'(���)'���5�	
����
	'
/���������0

�0� F����'����������)�'��(�4�������'���������������������'������
	����	��3
�.����'������������3����'���
�����'�..��		
�
���.�'������
��	
����������'�/..�����.�'�����'�4�2�����������������		����	����'
��	����70

GHIJKLMNOPQRNO

STLUVWXKJYZ[\L]ÎL[ISMV]I
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e-1BÈCEJ<EGDFCDHGDaEJCDHJ>?>CDB?CDEJ>GEEGIJ>F,H?>>P>DEEBEJ>IBDE?G?aM
ZB??B̀ >?<JG\\]>[>?PCEE>FEB[\>FH>EJ>8BGD>F9>I=?CEC><G<<>I=?CEaCD
SGcB?BSGDaBEJ>?I?>FCEB?<B?SCDGDICG\IB=DE>?[G?EC><BSZB??B̀ >?-

fghijklmnopqomhrskkjtuvjwxlymwjz{|i}jp~�np�wkjjjj���i�i}jp~�np�wkjky�kx�oxjjjj�grijnwju�
nw

Case 19-34054-sgj11 Doc 3066-2 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 32 of
32



EXHIBIT C 

Case 19-34054-sgj11 Doc 3066-3 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 1 of 7



2 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

I. INTRODUCTION 

1. In this lawsuit, Plaintiff The Dugaboy Investment Trust (“Dugaboy”) seeks to 

recover from Defendant Highland Select Equity Master Fund, L.P. (“Select”) and Highland Select 

Equity Master Fund GP, L.P. (“Select GP”) approximately 620,000 shares of NexPoint Credit 

Strategies Fund (NYSE: “NHF”), which Dugaboy loaned to Defendant SMF pursuant to a 2014 

Master Securities Loan Agreement.  As described in greater detail below, the parties terminated 

the Loan Agreement in part in 2019, triggering an obligation by Defendants to return the loaned 

securities to Dugaboy.  To date, Defendants have not complied with this obligation.  Accordingly, 

Dugaboy is forced to seek this Court’s intervention to obtain a return of the loaned securities or, 

in the alternative, to recover damages for Defendants’ breach of contract.  

II. THE PARTIES 

2. Plaintiff The Dugaboy Investment Trust is a grantor trust established pursuant to 

The Dugaboy Investment Trust, 

Plaintiff, 

-v- 

Highland Select Equity Master Fund, L.P., and 
Highland Select Equity Master Fund GP, L.P. 

Defendants. 

No. _________________ 

COMPLAINT 
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the laws of the state of Delaware.   

3. Defendant Highland Select Equity Master Fund, L.P. is a Bermudian limited 

partnership.  Select’s legal address is 31 Victoria Street, Victoria Place, Hamilton BM HM 10.   

4. Defendant Highland Select Equity Master Fund GP, L.P. is a foreign entity and is 

the general partner of Defendant Select. 

III. JURISDICTION AND VENUE 

5. This Court has jurisdiction to adjudicate this lawsuit pursuant to 28 U.S.C. § 

1332(a)(2) because Dugaboy is a citizen of the state of Delaware, Defendants are citizen of  foreign 

states, and the value of Dugaboy’s claims exceeds $75,000, such that diversity of jurisdiction 

exists.   

6. Venue is appropriate in this District pursuant to 28 U.S.C. § 1391(b)(2) because the 

property that is the subject of this lawsuit is located in this District. 

IV. FACTUAL ALLEGATIONS 

7. Dugaboy seeks an adjudication of the parties’ respective rights and obligations 

pursuant to a 2015 Loan Agreement.  By way of background, on October 14, 2014, Dugaboy and 

Select entered into an initial Master Securities Loan Agreement (“2014 Loan Agreement”), 

pursuant to which Dugaboy loaned to Select 2,015,000 shares of NHF common stock (the “Loaned 

Securities”).  The shares were delivered directly to Select’s prime brokerage account with Jefferies, 

LLC (“Jefferies”).  On March 10, 2015, Dugaboy and Select entered into a second Master 

Securities Loan Agreement (“2015 Loan Agreement”), pursuant to which Dugaboy loaned to 

Select an additional 1,290,000 shares of NHF common stock.  Again, the shares were delivered 

directly to Select’s prime brokerage account with Jefferies, LLC.   

8. At all relevant times, Highland Capital Management, L.P. (“HCMLP”) acted as an 
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SEC-registered investment advisor to Select.  In that capacity, HCMLP arranged for Select to 

borrow money from Jefferies using the Loaned Securities as collateral.   

9. On or about July 23, 2019, Dugaboy and Select entered into a Termination of Loan 

(“Termination”), pursuant to which Dugaboy and Select agreed to terminate in full the 2015 Loan 

Agreement and to terminate in part the 2014 Loan Agreement.   

10. Pursuant to the terms of the Loan Agreements, upon any termination of the 

agreements, Select was obligated to return to Dugaboy the Loaned Securities.  As a result of the 

Termination, Select became obligated to return to Dugaboy approximately 474,000 of Loaned 

Securities, in addition to any distributions due on those securities and any accreted value. 

11. In early 2020, Jeffries made numerous margin calls on Select and ultimately seized 

control of Select’s prime brokerage account, liquidating virtually all of the assets in the account to 

satisfy the balance of the margin loan. 

12. On information and belief, to satisfy its margin calls, Jefferies sold many of the 

shares loaned by Dugaboy to SMF.  

13. To date, Select has not returned all of the Loaned Securities to Dugaboy. 

V. CAUSE OF ACTION 

A. Count I:  Breach of 2014 Loan Agreement 

14. Plaintiff repeats and realleges each of the foregoing paragraphs as if fully stated 

herein. 

15. Plaintiff and Defendants negotiated and executed a 2014 Loan Agreement, pursuant 

to which Plaintiff agreed to loan 2,015,000 shares of common stock of NHF to Defendant Select.   

16. As the general partner of Defendant Select, Defendant Select GP is obligated to pay 

any debts owed by Select, including those owed under the Loan Agreement with Dugaboy. 
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17. The 2014 Loan Agreement provided, in relevant part: 

Unless otherwise agreed, either party may terminate a Loan on a termination 
date established by notice given to the other party prior to the Close of 
Business on a Business Day. ...  

Unless otherwise agreed, Borrower shall, on or before the Cutoff Time on 
the termination date of a Loan, transfer the Loaned Securities to Lender. … 

18. Plaintiff performed all of its obligations under the 2014 Loan Agreement.   

19. Pursuant to the Termination, the parties agreed to terminate in part the 2014 Loan 

Agreement as of July 23, 2019, such that 474,213 shares of NHF remained outstanding under the 

2014 Loan Agreement as of the termination date.   

20. Upon the termination of the 2014 Loan Agreement, Defendants became obligated 

to return the outstanding shares of NHF common stock to Plaintiff, along with any distributions 

due on those securities and any accreted value. 

21. Defendants breached their obligation to return these Loaned Securities to Plaintiff. 

22. As a proximate result of Defendant’s breach of the 2014 Loan Agreement, Plaintiff 

has been injured in an amount to be proven at trial. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully request that this Court enter judgment in favor of 

Plaintiff and against Defendants as follows:

1. awarding Plaintiff ownership, possession, and control of the Loaned Securities; 

2. awarding Plaintiff damages against Defendant in an amount to be determined at 

trial; 

3. awarding Plaintiff its attorneys’ fees and costs;  

4. awarding Plaintiff such further relief as the Court deems just and proper. 

Case 19-34054-sgj11 Doc 3066-3 Filed 12/01/21    Entered 12/01/21 16:49:28    Page 5 of 7



6 

Dated: November __, 2021  Respectfully submitted, 
New York, New York 

DLA PIPER LLP

1251 Avenue of the Americas 
New York, New York 10020-1104 
Telephone: (212) 335-4500 
Facsimile: (212) 335-4501 

Attorneys for The Dugaboy Investment Trust 
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CERTIFICATE OF SERVICE 

I, __________, hereby certify that, on this ___ day of November, 202, the foregoing 
document was served via ECF on all counsel of record. 

/s/  

Attorney for Plaintiff 
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