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Case No. 3:21-cv-00881-X

THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

In re: HHGHLAND CAPITAL MANAGEMENT, L.P.,
Reorganized Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff,
V.

HIGHLAND CAPITAL MANAGEMENT FUND ADVISORS, L.P.,

Defendant.

APPENDIX IN SUPPORT OF HIGHLAND CAPITAL
MANAGEMENT, L.P.’ S MEMORANDUM OF LAW IN
SUPPORT OF MOTION TO CONSOLIDATE NOTES ACTIONS

PACHULSKI STANG ZIEHL &
JONES LLP

Jeffrey N. Pomerantz (CA Bar
No.143717)

John A. Morris (NY Bar No. 266326)
Gregory V. Demo (NY Bar No.
5371992)

Hayley R. Winograd (NY Bar No.
5612569)
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Los Angeles, CA 90067
Telephone: (310) 277-6910
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Case No. No. 3:21-cv-00880-C

THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

In re: HHGHLAND CAPITAL MANAGEMENT, L.P.,
Reorganized Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff,
V.

NEXPOINT ADVISORS, L.P., JAMES DONDERO, NANCY DONDERO, AND
THE DUGABOY INVESTMENT TRUST,

Defendants.

APPENDIX IN SUPPORT OF HIGHLAND CAPITAL
MANAGEMENT, L.P.’S MEMORANDUM OF LAW IN
SUPPORT OF MOTION TO CONSOLIDATE NOTES ACTIONS

PACHULSKI STANG ZIEHL &
JONES LLP

Jeffrey N. Pomerantz (CA Bar
No.143717)

John A. Morris (NY Bar No. 266326)
Gregory V. Demo (NY Bar No.
5371992)

Hayley R. Winograd (NY Bar No.
5612569)

10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067

Telephone: (310) 277-6910
Facsimile: (310) 201-0760
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HAYWARD PLLC

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable
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Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital
Management, L.P.
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Case No. 3:21-cv-01378-N

THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

In re: HHGHLAND CAPITAL MANAGEMENT, L.P.,
Reorganized Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff,
V.

HIGHLAND CAPITAL MANAGEMENT SERVICES, INC., JAMES
DONDERO, NANCY DONDERO, AND THE DUGABOY INVESTMENT

TRUST,
Defendants.

APPENDIX IN SUPPORT OF HIGHLAND CAPITAL
MANAGEMENT, L.P.’ S MEMORANDUM OF LAW IN
SUPPORT OF MOTION TO CONSOLIDATE NOTES ACTIONS

PACHULSKI STANG ZIEHL &
JONES LLP

Jeffrey N. Pomerantz (CA Bar
No.143717)

John A. Morris (NY Bar No. 266326)
Gregory V. Demo (NY Bar No.
5371992)

Hayley R. Winograd (NY Bar No.
5612569)

10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067

Telephone: (310) 277-6910
Facsimile: (310) 201-0760
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Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital
Management, L.P.



Case 3:21-cv-01010-E Document 12 Filed 12/07/21 Page 5 of 19

PagelD 278

Case No. 3:21-CV-01379-X

THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

In re: HHGHLAND CAPITAL MANAGEMENT, L.P.,
Reorganized Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff,
V.

HCRE PARTNERS, LLC n/k/a NEXPOINT REAL ESTATE PARTNERS, LLC,
JAMES DONDERO, NANCY DONDERO, AND THE DUGABOY

INVESTMENT TRUST,
Defendants.

APPENDIX IN SUPPORT OF HIGHLAND CAPITAL
MANAGEMENT, L.P.’ S MEMORANDUM OF LAW IN
SUPPORT OF MOTION TO CONSOLIDATE NOTES ACTIONS

PACHULSKI STANG ZIEHL &
JONES LLP

Jeffrey N. Pomerantz (CA Bar
No.143717)

John A. Morris (NY Bar No. 266326)
Gregory V. Demo (NY Bar No.
5371992)

Hayley R. Winograd (NY Bar No.
5612569)

10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067

Telephone: (310) 277-6910
Facsimile: (310) 201-0760

DOCS_NY:44637.3 36027/003

HAYWARD PLLC

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital
Management, L.P.
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. 21- 21- 21- 21- 21- 19- Other
Ex. Description APPX-# | 3003 | 3004 | 3005 | 3006 | 3007 | 34054
Order Transferring Venue of this Case to the
1 United States Bankruptcy Court for the 123 X
" | Northern District of Texas, Case No. 19-34054-
sgj, D.I. 186 (Bankr. N.D. Tex. Dec. 4, 2021)
Fifth Amended Plan of Reorganization of
) Highland Capital Management, L.P. (as 4-70 X
" | Modified), Case No. 19-34054-sgj, D.1. 1808
(Bankr. N.D. Tex. Jan. 22, 2021)
James Dondero’s Objection to Fifth Amended
3 Plan of Reorganization of Highland Capital 71-79 X

Management, L.P., Case No. 19-34054-sgj, D.I.
1661 (Bankr. N.D. Tex. Jan. 5, 2021)

The Dugaboy Investment Trust and Get Good
Trust’s Objection to Confirmation of the

4. | Debtor’s Fifth Amended Plan of 80-114 X
Reorganization, Case No. 19-34054-sgj, D.I.
1667 (Bankr. N.D. Tex. Jan. 5, 2021)

Funds and Advisors’ Objection to Confirmation
of Fifth Amended Plan of Reorganization of

5. | Highland Capital Management, L.P., Case No. 115-165 X
19-34054-sgj, D.I. 1670 (Bankr. N.D. Tex. Jan.
5,2021)

NexPoint Real Estate Partners LLC’s Objection
to Debtor’s Fifth Amended Plan of
Reorganization, Case No. 19-34054-sgj, D.I.
1673 (Bankr. N.D. Tex. Jan. 5, 2021)

166-173 X

Docket entry re: Confirmation Hearing
Continued on February 3, 2021 at 9:30 a.m.,
Case No. 19-34054-sgj, D.I. 1885 (Bankr. N.D.
Tex.)

174-175 X

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054
] Transcript of Hearing Held February 3, 2021, 176-433 X

Case No. 19-34054-sgj (Bankr. N.D. Tex.)

Order Confirming the Fifth Amended Plan of
Reorganization of Highland Capital

9. | Management, L.P. (as Modified) and (ii) 434-595 X
Granting Related Relief, Case No. 19-34054-
sgj, D.I. 1943 (Bankr. N.D. Tex. Feb. 22, 2021)

Debtor’s Notice of Filing of Plan Supplement to
the Fifth Amended Plan of Reorganization of
10. | Highland Capital Management, L.P. (as 596-644 X
Modified), Exh. B., Case No. 19-34054-sgj, D.I.
1875 (Bankr. N.D. Tex. Feb. 1, 2021)

Notice of Occurrence of Effective Date of
Confirmed Fifth Amended Plan of
11. | Reorganization of Highland Capital 645-649 X
Management, L.P., Case No. 19-34054-sgj, D.I.
2700 (Bankr. N.D. Tex. Aug. 11, 2021)

Order on Debtor’s Emergency Motion for a

Mandatory Injunction Requiring the Advisors to
Adopt and Implement a Plan for the Transition 650-655 21-
of Services by February 28, 2021, Adv. Proc. 3010
No. 21-3010-sgj, D.I. 25 (Bankr. N.D. Tex. Feb.

24, 2021)

12.

May 28, 2021 deposition transcript of James

3. Dondero

656-718 X

Stipulation in Support of Motion of the Debtor
for Approval of Settlement with the Olfficial
14. | Committee of Unsecured Creditors Regarding 719-727 X
Governance of the Debtor and Procedures for
Operations in the Ordinary Course, Case No.

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

19-34054-sgj, D.I. 338 (Bankr. N.D. Tex. Jan.
9,2020)

Order Approving Settlement with Official
Committee of Unsecured Creditors Regarding
Governance of the Debtor and Procedures for
Operations in the Ordinary Course, Case No.
19-34054-sgj, D.I. 339 (Bankr. N.D. Tex. Jan.
9,2020)

15. 728-733 X

Complaint for (I) Breach of Contract and (Il)
Turnover of Property of the Debtor’s Estate,
Adv. Proc. No. 21-3003, D.I. 1 (Bankr. N.D.
Tex. Jan. 22, 2021)

16. 734-758 X

Complaint for (I) Breach of Contract and (Il)
Turnover of Property of the Debtor’s Estate,
Adv. Proc. No. 21-3004, D.I. 1 (Bankr. N.D.
Tex. Jan. 22, 2021)

17. 759-779 X

Complaint for (I) Breach of Contract and (Il)
Turnover of Property of the Debtor’s Estate,
Adv. Proc. No. 21-3005, D.I. 1 (Bankr. N.D.
Tex. Jan. 22, 2021)

18. 780-807 X

Complaint for (I) Breach of Contract and (Il)
Turnover of Property of the Debtor’s Estate,
Adv. Proc. No. 21-3006, D.I. 1 (Bankr. N.D.
Tex. Jan. 22, 2021)

19. 808-819 X

Complaint for (I) Breach of Contract and (Il)
Turnover of Property of the Debtor’s Estate,
Adv. Proc. No. 21-3007, D.I. 1 (Bankr. N.D.
Tex. Jan. 22, 2021)

20. 820-857 X

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Defendant James Dondero's Original Answer,
21. | Adv. Proc. No. 21-3003, D.I. 6 (Bankr. N.D. 858-866 X
Tex. Mar. 16, 2021)

Defendant’s Original Answer, Adv. Proc. No.
22. | 21-3004, D.I. 6 (Bankr. N.D. Tex. Mar. 1, 867-874 X
2021)

Defendant’s Original Answer, Adv. Proc. No.
23. | 21-3005, D.I. 6 (Bankr. N.D. Tex. Mar. 1, 875-883 X
2021)

Highland Capital Management Services, Inc.’s
Answer to Plaintiff’s Complaint, Adv. Proc. No.
21-3006, D.I. 6 (Bankr. N.D. Tex. Mar. 3,
2021)

24. 884-893 X

HCRE Partners, LLC’s Answer to Plaintiff’s
25. | Complaint, Adv. Proc. No. 21-3007, D.I. 7 894-903 X
(Bankr. N.D. Tex. Mar. 3, 2021)

Defendant James Dondero’s Objections and
Responses to Highland Capital Management,
26. | L.P.’s First Request for Admissions, Adv. Proc. 904-910 X
No. 21-3003, D.I. 38-3 (Bankr. N.D. Tex. Apr.
28,2021)

Defendant James Dondero's Amended Answer,
27. | Adv. Proc. No. 21-3003, D.I. 16 (Bankr. N.D. 911-919 X
Tex. Apr. 6, 2021)

Defendant James Dondero’s Rule 26 Initial
28. | Disclosures, Adv. Proc. No. 21-3003 (Bankr. 920-928 X
N.D. Tex. Apr. 15, 2021)

Defendant James Dondero's Objections and
29. | Answers to Highland Capital Management 929-935 X
L.P.’s First Set of Interrogatories, Adv. Proc.

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

No. 21-3003, D.I. 38-4 (Bankr. N.D. Tex. Apr.
26,2021)

Defendant's First Amended Answer, Adv. Proc.
30. | No. 21-3005, D.I. 50 (Bankr. N.D. Tex. Aug. 9, 936-944 X
2021)

Highland Capital Management Services, Inc.’s
First Amended Answer to Plaintiff’s Complaint,
Adv. Proc. No. 21-3006, D.I. 34 (Bankr. N.D.
Tex. Jun. 11, 2021)

31. 945-955 X

NexPoint Real Estate Partners, LLC f/k/a
HCRE Partners, LLC’s First Amended Answer
to Plaintiff’s Complaint, Adv. Proc. No. 21-
3007, D.I. 34 (Bankr. N.D. Tex. Jun. 11, 2021)

32. 956-966 X

Defendant's Amended Answer, Adv. Proc. No.
33. | 21-3004, D.I. 48 (Bankr. N.D. Tex. July 6, 967-976 X
2021)

Defendant's Motion for Leave to Amend
34. | Answer, Adv. Proc. No. 21-3004, D.I. 32 977-1026 X
(Bankr. N.D. Tex. May 22, 2021)

James Dondero’s Motion and Memorandum of
Law in Support to Withdraw the Reference,
Adv. Proc. No. 21-3003, D.I. 21 (Bankr. N.D.
Tex. Apr. 15, 2021)

35. 1027-1047 X

Defendant's Motion to Withdraw the Reference,
36. | Adv. Proc. No. 21-3004, D.I. 20 (Bankr. N.D. 1048-1051 X
Tex. Apr. 13, 2021)

Defendant's Motion to Withdraw the Reference,
37. | Adv. Proc. No. 21-3005, D.I. 19 (Bankr. N.D. 1052-1055 X
Tex. Apr. 13, 2021)

DOCS_NY:44637.3 36027/003
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. 21- 21- 21- 21- 21- 19- Other

Ex. Description APPX-# | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Highland Capital Management Services, Inc.’s

Motion to Withdraw the Reference, Adv. Proc.
38. No. 21-3006, D.I. 19 (Bankr. N.D. Tex. Jun. 3, 1056-1060 X

2021)

Defendant’s Motion to Withdraw the Reference,
39. | Adv. Proc. No. 21-3007, D.I. 20 (Bankr. N.D. 1061-1065 X

Tex. Jun. 3, 2021)

Report and Recommendation to District Court
Proposing that it: (A) Grant Defendant's
Motion to Withdraw the Reference at Such Time
40. | as Bankruptcy Court Certifies that Action is 1066-1081 X
Trial Ready: and (B) Defer Pretrial Matters to
Bankruptcy Court, Adv. Proc. No. 21-3003, D.I.
67 (Bankr. N.D. Tex. July 6, 2021)

Report and Recommendation to District Court
Proposing that it: (4) Grant Defendant's
Motion to Withdraw the Reference at Such Time
41. | as Bankruptcy Court Certifies that Action is 1082-1094 X
Trial Ready: and (B) Defer Pretrial Matters to
Bankruptcy Court, Adv. Proc. No. 21-3004, D.I.
50 (Bankr. N.D. Tex. July 8, 2021)

Report and Recommendation to District Court
Proposing that it: (A1) Grant Defendant's
Motion to Withdraw the Reference at Such Time
42. | as Bankruptcy Court Certifies that Action is 1095-1107 X
Trial Ready: and (B) Defer Pretrial Matters to
Bankruptcy Court, Adv. Proc. No. 21-3005, D.I.
40 (Bankr. N.D. Tex. July 8, 2021)

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Report and Recommendation to District Court
Proposing that it: (4) Grant Defendant's
Motion to Withdraw the Reference at Such Time
43. | as Bankruptcy Court Certifies that Action is 1108-1120 X
Trial Ready: and (B) Defer Pretrial Matters to
Bankruptcy Court, Adv. Proc. No. 21-3006, D.1.
47 (Bankr. N.D. Tex. July 14, 2021)

Report and Recommendation to District Court
Proposing that it: (4) Grant Defendant's
Motion to Withdraw the Reference at Such Time
44. | as Bankruptcy Court Certifies that Action is 1121-1133 X
Trial Ready: and (B) Defer Pretrial Matters to
Bankruptcy Court, Adv. Proc. No. 21-3007, D.I.
44 (Bankr. N.D. Tex. July 14, 2021)

Order on Notice of Transmittal Regarding
Withdrawal of Reference re: Report and

Recommendation, Case No. 3:21-cv-00880-C, 1134-1136 X
D.I. 10 (N.D. Tex. July 28, 2021)

45.

Order re: Report and Recommendation to
District Court Proposing that it: (A) Grant
Defendant’s Motion to Withdraw the Reference
46. | at Such Time as Bankruptcy Court Certifies that | 1137-1139 X
Action is Trial Ready; and (B) Defer Pretrial
Matters to Bankruptcy Court, Case No. 3:21-cv-
00881-X, D.I. 14 (N.D. Tex. Sep. 14, 2021)

Order on Motion to Withdraw Reference, Case
47. | No. 3:21-cv-01378-N, D.I. 5 (N.D. Tex. July 1140-1141 X
26, 2021)

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Order re: Notice of Transmittal Regarding
Withdrawal of Reference re: Report and
Recommendation, Case No. 3:21-cv-01379-N,
D.I. 14 (N.D. Tex. Aug. 17, 2021)

48. 1142-1144 X

Order Approving Stipulation Governing
Discovery and Other Pre-Trial Issues, Adv.
Proc. No. 21-3003, D.I. 86 (Bankr. N.D. Tex.
Sep. 7, 2021)

49. 1145-1154 X

Order Approving Stipulation Governing
Discovery and Other Pre-Trial Issues, Adv.
Proc. No. 21-3005, D.I. 70 (Bankr. N.D. Tex.
Sep. 7, 2021)

50. 1155-1164 X

Order Approving Stipulation Governing
Discovery and Other Pre-Trial Issues, Adv.
Proc. No. 21-3006, D.I. 75 (Bankr. N.D. Tex.
Sep. 7, 2021)

51. 1165-1174 X

Order Approving Stipulation Governing
Discovery and Other Pre-Trial Issues, Adv.
Proc. No. 21-3007, D.I. 70 (Bankr. N.D. Tex.
Sep. 7, 2021)

52. 1175-1184 X

Order Approving Stipulation Governing
Discovery and Other Pre-Trial Issues, Adv.
Proc. No. 21-3004, D.I. 68 (Bankr. N.D. Tex.
Sep. 7, 2021)

53. 1185-1194 X

Order Granting Debtor’s Unopposed Motion
for Leave to Serve and File Amended
Complaint, Adv. Proc. No. 21-3003, D.I. 75
(Bankr. N.D. Tex. Aug. 23, 2021)

54. 1195-1197 X

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Order Granting Debtor’s Unopposed Motion
for Leave to Serve and File Amended

Complaint, Adv. Proc. No. 21-3005, D.1. 57 1198-1200 X
(Bankr. N.D. Tex. Aug. 23, 2021)

55.

Order Granting Debtor’s Unopposed Motion
for Leave to Serve and File Amended

Complaint, Adv. Proc. No. 21-3006, D.I. 64 1201-1203 X
(Bankr. N.D. Tex. Aug. 23, 2021)

56.

Order Granting Debtor’s Unopposed Motion
for Leave to Serve and File Amended

Complaint, Adv. Proc. No. 21-3007, D.1. 59 1204-1206 X
(Bankr. N.D. Tex. Aug. 23, 2021)

57.

Amended Complaint for (I) Breach of Contract,
(Il) Turnover of Property, (I1l) Fraudulent

58. | Transfer, and (IV) Breach of Fiduciary Duty, 1207-1277 X
Adv. Proc. No. 21-3003, D.I. 79 (Bankr. N.D.
Tex. Aug. 27, 2021)

Amended Complaint for (I) Breach of Contract,
(Il) Turnover of Property, (I1l) Fraudulent

59. | Transfer, and (IV) Breach of Fiduciary Duty, 1278-1351 X
Adv. Proc. No. 21-3005, D.I. 63 (Bankr. N.D.
Tex. Aug. 27, 2021)

Amended Complaint for (I) Breach of Contract,
(Il) Turnover of Property, (I1l) Fraudulent

60. | Transfer, and (IV) Breach of Fiduciary Duty, 1352-1435 X
Adv. Proc. No. 21-3006, D.I. 68 (Bankr. N.D.
Tex. Aug. 27, 2021)

DOCS_NY:44637.3 36027/003
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Amended Complaint for (I) Breach of Contract,
(Il) Turnover of Property, (I1l) Fraudulent

61. | Transfer, and (IV) Breach of Fiduciary Duty, 1436-1519 X
Adv. Proc. No. 21-3007, D.I. 63 (Bankr. N.D.
Tex. Aug. 27, 2021)

Defendant James Dondero’s Answer to
62. | Amended Complaint, Adv. Proc. No. 21-3003, 1520-1535 X
D.I. 83 (Bankr. N.D. Tex. Sep. 1, 2021)

Defendant NexPoint Advisors, L.P.’s Answer to
63. | Amended Complaint, Adv. Proc. No. 21-3005, 1536-1549 X
D.I. 64 (Bankr. N.D. Tex. Sep. 1, 2021)

Defendant Highland Capital Management
Services, Inc.'s Answer to Amended Complaint,

64. | Adv. Proc. No. 21-3006, D.I. 73 (Bankr. N.D. | 1990-1565 X
Tex. Sep. 1, 2021)
Defendant HCRE Partners, LLC (n/k/a
NexPoint Real Estate Partners, LLC)'s Answer
65. 1566-1582 X

to Amended Complaint, Adv. Proc. No. 21-
3007, D.I. 68 (Bankr. N.D. Tex. Sep. 1, 2021)

Motion to Compel Arbitration and Stay
66. | Litigation, Adv. Proc. No. 21-3003, D.I. 80 1583-1610 X
(Bankr. N.D. Tex. Sep. 1, 2021)

Appendix in Support of Defendants' Motion to
Compel Arbitration and Stay Litigation, Adv.
Proc. No. 21-3003, D.1. 81 (Bankr. N.D. Tex. 1611-1713 | X
Sep. 1, 2021)

67.

10
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Defendants' Rule 12(b)(6) Motion to Dismiss
Plaintiff’s Fifth, Sixth, and Seventh Claims for
Relief, Adv. Proc. No. 21-3003, D.I. 82 (Bankr.
N.D. Tex. Sep. 1, 2021)

68. 1714-1746 X

Motion to Compel Arbitration and Stay
69. | Litigation, Adv. Proc. No. 21-3005, D.I. 66 1747-1774 X
(Bankr. N.D. Tex. Sep. 1, 2021)

Appendix in Support of Defendants' Motion to
Compel Arbitration and Stay Litigation, Adv.

70| Proc. No. 21-3005, D.I 67 (Bankr. N.D. Tex. | 1/7°-1876 X
Sep. 1, 2021)
Defendants' Rule 12(b)(6) Motion to Dismiss
Plaintiff’s Fifth, Sixth, and Seventh Claims for

71. 1877-1910 X

Relief, Adv. Proc. No. 21-3005, D.I. 68 (Bankr.
N.D. Tex. Sep. 1, 2021)

Motion to Compel Arbitration and Stay
72. | Litigation, Adv. Proc. No. 21-3005, D.I. 69 1911-1938 X
(Bankr. N.D. Tex. Sep. 1, 2021)

Motion to Compel Arbitration and Stay
73. | Litigation, Adv. Proc. No. 21-3006, D.I. 70 1939-1966 X
(Bankr. N.D. Tex. Sep. 1, 2021)

Appendix in Support of Defendants' Motion to
Compel Arbitration and Stay Litigation, Adv.

74| Proc. No. 21-3006, D.I. 71 (Bankr. N.D. Tex. | 1967-2008 X
Sep. 1, 2021)
Defendants' Rule 12(b)(6) Motion to Dismiss
Plaintiff’s Fifth, Sixth, and Seventh Claims for

75. 2069-2102 X

Relief, Adv. Proc. No. 21-3006, D.I. 72 (Bankr.
N.D. Tex. Sep. 1, 2021)
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o 21- | 21- | 21- | 21- | 21- | 19- | Other
Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Motion to Compel Arbitration and Stay
76. | Litigation, Adv. Proc. No. 21-3007, D.I. 65 2103-2130 X
(Bankr. N.D. Tex. Sep. 1, 2021)

Appendix in Support of Defendants' Motion to
Compel Arbitration and Stay Litigation, Adv.
Proc. No. 21-3007, D.I. 66 (Bankr. N.D. Tex.
Sep. 1, 2021)

77. 2131-2232 X

Defendants' Rule 12(b)(6) Motion to Dismiss
Plaintiff’s Fifth, Sixth, and Seventh Claims for
Relief, Adv. Proc. No. 21-3007, D.I. 67 (Bankr.
N.D. Tex. Sep. 1, 2021)

78. 2233-2266 X

Motion of Defendant NexPoint Advisors, L.P. to
Extend Expert Disclosure and Discovery
Deadlines, Adv. Proc. No. 21-3005, D.I. 86
(Bankr. N.D. Tex. Oct. 29, 2021)

79. 2267-2712 X

Defendant Highland Capital Management
Services, Inc.’s Motion to Extend Expert
80. | Disclosure and Discovery Deadlines, Adv. 2713-3163 X
Proc. No. 21-3006, D.I. 91 (Bankr. N.D. Tex.
Oct. 29, 2021)

Defendant HCRE Partners, LLC's Motion to
Extend Expert Disclosure and Discovery
Deadlines, Adv. Proc. No. 21-3007, D.I. 86
(Bankr. N.D. Tex. Oct. 29, 2021)

81. 3164-3614 X

Amended Stipulation Regarding Briefing and
82. | Hearing Schedule, Adv. Proc. No. 21-3005, D.I. | 3615-3624 X
99 (Bankr. N.D. Tex. Nov. 23, 2021)
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21- 21- 21- 21- 21- 19- Other

Ex. Description Appx. # | 3003 | 3004 | 3005 | 3006 | 3007 | 34054

Amended Stipulation Regarding Briefing and
83. | Hearing Schedule, Adv. Proc. No. 21-3006, D.I. | 3625-3634 X
104 (Bankr. N.D. Tex. Nov. 23, 2021)

Amended Stipulation Regarding Briefing and
84. | Hearing Schedule, Adv. Proc. No. 21-3007, D.I. | 3635-3644 X
99 (Bankr. N.D. Tex. Nov. 23, 2021)

[Remainder of Page Intentionally Blank]
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Dated: December 7, 2021. PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No. 143717)
John A. Morris (NY Bar No. 266326)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
Email: jpomerantz@pszjlaw.com

jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC
/s/ Zachery Z. Annable

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
In re: ) Chapter 11

)
HIGHLAND CAPITAL MANAGEMENT, L.P.,! ) Case No. 19-12239 (CSS)
)
)
)

Debtor. Ref. Docket No.: 86

ORDER TRANSFERRING VENUE OF THIS CASE TO THE UNITED STATES
BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF TEXAS

Upon the motion (the “Motion”)* of the Committee requesting entry of an order (this
“Order”) transferring the venue of the above-captioned chapter 11 case to the United States
Bankruptcy Court for the Northern District of Texas; and this Court having jurisdiction over this
matter pursuant to 28 U.S.C. § 1334 and the Amended Standing Order of Reference from the
United States District Court for the District of Delaware, dated February 29, 2012; and this
matter being a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and venue of this Motion

being proper pursuant to 28 U.S.C. §§ 1408 and 1409; and adequate notice of, and the

' The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

2 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Motion.

25658315.1

1934054191205000000000003
Appx. 0002
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opportunity for a hearing on, the Motion having been given; and for the reasons stated on the
record, it is HEREBY ORDERED THAT:
l. Effective as of the date of this Order, the above-captioned chapter 11 case shall be

transferred to the Dallas Bankruptcy Court pursuant to 28 U.S.C. § 1412.

A
S g gk
I." %ﬁ,"{-/ﬂ—-{i :;j-‘-'{s}'/‘;
- j

25638315.1 \?va:ltr?ﬁn Dti‘;erggfarm‘,‘;‘é 2019 CRRISTOPHER S. SONTCHI
gton, UNITED STATES BANKRUPTCY JUDGE
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: ; Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,! ; Case No. 19-34054-sgj11
Debtor. ;
)

FIFTH AMENDED PLAN OF REORGANIZATION OF HIGHLAND
CAPITAL MANAGEMENT, L.P. (AS MODIFIED)

PACHULSKI STANG ZIEHL & JONES LLP HAYWARD & ASSOCIATES PLLC

Jeffrey N. Pomerantz (CA Bar No.143717) Melissa S. Hayward (TX Bar No. 24044908)
Ira D. Kharasch (CA Bar No. 109084) Zachery Z. Annable (TX Bar No. 24053075)
Gregory V. Demo (NY Bar No. 5371992) 10501 N. Central Expy, Ste. 106

10100 Santa Monica Boulevard, 13th Floor Dallas, TX 75231

Los Angeles, CA 90067 Telephone: (972) 755-7100

Telephone: (310) 277-6910 Facsimile: (972) 755-7110

Facsimile: (310) 201-0760 Email: MHayward@HaywardFirm.com
Email: jpomerantz@pszjlaw.com ZAnnable@HaywardFirm.com:

ikharasch@pszjlaw.com
gdemo@pszjlaw.com

Counsel for the Debtor and Debtor-in-Possession

1 The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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ARTICLE I. RULES OF INTERPRETATION, COMPUTATION OF TIME,

GOVERNING LAW AND DEFINED TERMS ......ccccooiiiiiiiniiieenceeee 1
A. Rules of Interpretation, Computation of Time and Governing Law..................... 1
B. DefINed TOIMS .....ooveiuiiiiiiiiiiitieieeeee ettt 2
ARTICLE II. ADMINISTRATIVE EXPENSES AND PRIORITY TAX CLAIMS................. 16
A. Administrative EXpense Claims.........ccocvverierienieeiieieeieesie e 16
B. Professional Fee Claims........c.cooueviiiiiiniiiinieieieeeieseeese e 17
C. Priority TaxX ClaimS......c.cevierierieeieeie ettt s eneas 18
ARTICLE III. CLASSIFICATION AND TREATMENT OF CLASSIFIED CLAIMS
AND EQUITY INTERESTS ...ttt 18
0114100 F: ) oy PSPPSR 18
B. Summary of Classification and Treatment of Classified Claims and
EQUItY INEETESES ..oovvieiieiieciiecie ettt et saeennes 19
C. Elimination of Vacant Classes...........ccoceriereririieniniiieneeienieeeete e 19
D. Impaired/Voting ClassSeS.........eeverieeiiriiieiieiiesieeste ettt 19
E. Unimpaired/Non-Voting Classes.........cccceeeerrieeriieniiieeiieesreeereeeneeeeeeesseesneas 19
F. Impaired/Non-Voting Classes.........ccceevueeriirieniinienienieeeeie e 19
G. L3310 16 [0} 1 VRSSO 19
H. Classification and Treatment of Claims and Equity Interests.............cccccvevueennee. 20
L. Special Provision Governing Unimpaired Claims..........ccccevevevvenieriennieenieennenns 24
J. Subordinated ClalmS........c..cecveviiriiiiiniiiiincce e 25
ARTICLE IV. MEANS FOR IMPLEMENTATION OF THIS PLAN .....cccocviiiiiniininiieeeene 25
A. 01101001 oy PR 25
B. The Claimant TTUSE .....cc.cocviiiriiierieeeee et 26
1 Creation and Governance of the Claimant Trust and Litigation Sub-
THUST. oottt ettt ettt ettt bt e st e et e e bt et e e be e e baeeaee 26
2. Claimant Trust Oversight COMMUILLEE ............ccceeeueevueeseeniiniesienieseeieesieenieens 27
- i -

Appx. 0006



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 7 of 955 PagelD 299
Case 19-34054-sgj11 Doc 1808 Filed 01/22/21 Entered 01/22/21 18:59:39 Page 3 of 66

Page

3. Purpose of the Claimant TEUSE. ..........ccoeeeeveenieeieeieee ettt 27
4. Purpose of the Liti@ation SUD-TTUSTE. ...........coeeveeeeceeeeiieeieeeceeecieesveeseveeeeeeees 28
5. Claimant Trust Agreement and Litigation Sub-Trust Agreement. ...................... 28
6. Compensation and Duties Of TFUSIEES. ........ccecvueevueecueeceeieesieeseesiesiesaeeseesens 29
7. Cooperation of Debtor and Reorganized Debtor. ...............cceeveevceeeceeecenenannn. 30
8. United States Federal Income Tax Treatment of the Claimant Trust. ................ 30
9. TAX REPDOFEING. ..ooeovveeeeiieeeeciiee e eeieeeeetiteeestteeseteeessnsteessnsaeessnsseessssaaesansaeesnnes 30
10. Claimant TPUST ASSELS. ....ccueeeeeeeeeeeeieeeiieeeieeeeeeeseeesseeesseesseessseeessseessaesssennns 31
11. Claimant TruSt EXPENSES. .......c.cecueeeueeiieseesiiesieeeeeieeaeeseesseessaesseesseessaesnseensens 31
12. Trust Distributions to Claimant Trust Beneficiaries. ...........ccocceeveevvvescvenceencnnnn. 31
13. CASI INVESTMENLS. ...ttt 31
14.  Dissolution of the Claimant Trust and Litigation Sub-Trust. ...........cccccceeeueene.. 32
C. The Reorganized Debtor..........ccveiiiiieriieiiiieeieeeeeesee st 32
1. COFPOFALE EXISIONCO. ...ttt ettt et et teeenee e 32
2. Cancellation of Equity Interests and Release ................cc.ccoveeevveevcencencevncnannnn. 33
3. Issuance of New PartnerShip INtEreStS .......c.ouvueeveeeeieeeeieeeeeeeesveesveesereeeneeeees 33
4. Management of the Reorganized Debtor ...............ccccooceevirveenieineeniinieniennenns 33
5. Vesting of Assets in the Reorganized Debrtor ................cccueecueeceeeceeecneieesieennnennns 34
6. Purpose of the Reorganized Debtor................c.occueeeeeeceeeceeiieiiesiesienieseeseens 34
7. Distribution of Proceeds from the Reorganized Debtor Assets; Transfer

Of Reorganized DeDtOr ASSELS ...........ccuwcueeeieieeeriieiieiieseesie et ees 34
D. COMPANY ACHON ..eevevieiiieeiieeiieecreeeee ettt e ereeeteeesebeessseesteeessseessseeesseeessseessseens 34
E. Release of Liens, Claims and Equity Interests.........cccccoveenieniinienicnicinceneenne. 35
F. Cancellation of Notes, Certificates and InStruments.............cccoeeevvvieeeiiiiiennnenen. 36
G. Cancellation of Existing Instruments Governing Security Interests................... 36

- il -
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Page
H. CONIOl PIOVISIONS ..uveiiiniiiiiiiiniieieieeit sttt 36
L. Treatment of Vacant Classes ........cccoeeieviiriiiiininiiniinieicneeeeee e 36
J. Plan DOCUMENLS .....covuviiiiiiiiiiiiiieeie ettt 36
K. Highland Capital Management, L.P. Retirement Plan and Trust ....................... 37
ARTICLE V. TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES et 37
A. Assumption, Assignment, or Rejection of Executory Contracts and
UNEXPITEA LEASES....cvviieiiiieiieeiiiecieeeieeetee et e e reeeteeeseveeeabeeeaseeeseaeesnseeenreeas 37
B. Claims Based on Rejection of Executory Contracts or Unexpired
LBaSES .. 38
C. Cure of Defaults for Assumed or Assigned Executory Contracts and
UNEXPITEA LEASES ....eevveeiiieiiieiieitieriieeieete ettt ettt e saaesaeeaeebeeseenseesseessneans 39
ARTICLE VI. PROVISIONS GOVERNING DISTRIBUTIONS........ccceoiiiininieieneeieeee 39
A. Dates 0f DIStIIDULIONS .....overviiiiiieiiiiieiieieeieeeee ettt 39
B. DiStrIDULION AGENE ....vviiiiieeiiieeiie ettt ettt e etee v e e ebeeesseeeaaeessseeenseeas 40
C. Cash DIStITDULIONS. .....cc.eevuiiiiiiiiiiciciceiecstcet e 41
D. Disputed Claims RESEIVE........cccveruiiiiirieeieeie ettt 41
E. Distributions from the Disputed Claims Reserve .........cccoevvevveevcieeiieciienieeinee, 41
F. Rounding of Payments..........c.cocveiiiiiinieniieieeeeeeeeese e 41
G. De Minimis DIStrIDULION ......cc.ooviiiiiiiriiiiniiiiiienecese e 41
H. Distributions on Account of Allowed Claims..........cccceeveeniiniinieniieniiinieeneene 42
L. General Distribution Procedures...........ccoocveeieriieiieiieieeseeseeceeee e 42
J. Address for Delivery of DiStributions. ..........ocueecveeriieriienieniesie e 42
K. Undeliverable Distributions and Unclaimed Property..........ccccocveevveiiiniiennenne. 42
L. WithhOIdiNg TaXe@S......ccecuieeiieiiiiecieeeiee ettt e etee e e ebeesreeeeaeessseeenseeas 43
M. T 0) i TP SRPSRRPRN 43
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N. Surrender of Cancelled Instruments Or SECUTIHIES .......cceevververievenierienieneeenne. 43
0. Lost, Stolen, Mutilated or Destroyed Securities ...........cceevveeriiencrieecieeesreenee. 43
ARTICLE VII. PROCEDURES FOR RESOLVING CONTINGENT,
UNLIQUIDATED AND DISPUTED CLAIMS.......coceiiiieieienieieeeeeae 44
A. Filing of Proofs of Claim ..........ccoecueeiiiiiiieiiecieceeeee e 44
B. DiSPULEd ClalmS.....eeveeiieiieiie ettt ettt e ssee e eneas 44
C. Procedures Regarding Disputed Claims or Disputed Equity Interests ............... 44
D. Allowance of Claims and Equity Interests..........ccceeeeieeiienieenciieeie e, 44
1. AlIoWanCce Of CIATMS .........cocueeviiviiiiiiiiiieeeeteeetest ettt 45
2. ESHMATION ...ttt 45
3. Disallowance Of CLATIS ............ooceeeeeiieeieeieee ettt 45
ARTICLE VIII. EFFECTIVENESS OF THIS PLAN ....ooiiiiiiiieeicieeeeee e 46
A. Conditions Precedent to the Effective Date...........ccceoiniiiiniiiininiiniinicie, 46
B. Waiver Of CONAItIONS ......ccueriirieiiriieieieeitee e 47
C. Effect of Non-Occurrence of Conditions to EffectivenessError! Bookmark not defined.
D. Dissolution of the COmMMItEE .........cccueviriiririiiiniiniceceeeeee e 47
ARTICLE IX. EXCULPATION, INJUNCTION AND RELATED PROVISIONS ................. 48
A. GENETAL......oiiiiiiiiiitc et 48
B. Discharge Of Claims........ccveiverieeiieiieieeseesee st saeeneas 48
C. EXCUIPAtION ..ttt 48
D. Releases by the Debtor........ccuevieiiiiiiiiieieeseee e 49
E. Preservation of Rights of ACtioN.........ccceovviiiiiieiiiciiecee e 50
1. Maintenance of Causes Of ACHON ..........ccccoveeveeviinieiniinienieeeeeeieese e 50
2. Preservation of All Causes of Action Not Expressly Settled or Released........... 50
F. INJUNCEION ...ttt ettt e e e esneeenneeneas 51
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ARTICLE XII. MISCELLANEOUS PROVISIONS ..ot 55

A. Payment of Statutory Fees and Filing of Reports ...........ccoocveviiviieeiiiiiinienee, 55

B. Modification of P1an ..........ccccooiiiiiiiiiiiiiiiicecece e 55

C. Revocation Of Plan ..o 55

D. Obligations Not Changed............ccceevverierienieeie et 56

E. ENtire AGrEEMENT ........ovvieiieiieiieiieeiteeie ettt et et es 56

F. Closing of Chapter 11 Case .......ecccveeeiuiieiiiieciee et ettt sveeeevee s 56

G. SUCCESSOTS ANA ASSIZNS.....uvieiiiieiiieeiieeiieeeeerreeereeeteeesreesreeeseeessseessseeeseeenes 56

H. Reservation Of RIGHtS.......cc.ooouiiiiiiiiiiiciecc e 56

L. FUIther ASSUTANCES.......cc.eiiuiriiiiiieeieeet ettt 57

SEVEIADILILY ..ottt 57

K. Service Of DOCUMENLS ......ccveiiriieiiniiiiciieieecieeeeee e e 57
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DEBTOR’S CHAPTER 11 PLAN OF REORGANIZATION

HIGHLAND CAPITAL MANAGEMENT, L.P., as debtor and debtor-in-possession in
the above-captioned case (the “Debtor”), proposes the following chapter 11 plan of
reorganization (the “Plan”) for, among other things, the resolution of the outstanding Claims
against, and Equity Interests in, the Debtor. Unless otherwise noted, capitalized terms used in
this Plan have the meanings set forth in Article I of this Plan. The Debtor is the proponent of this
Plan within the meaning of section 1129 of the Bankruptcy Code.

Reference is made to the Disclosure Statement (as such term is defined herein and
distributed contemporaneously herewith) for a discussion of the Debtor’s history, business,
results of operations, historical financial information, projections and assets, and for a summary
and analysis of this Plan and the treatment provided for herein. There also are other agreements
and documents that may be Filed with the Bankruptcy Court that are referenced in this Plan or
the Disclosure Statement as Exhibits and Plan Documents. All such Exhibits and Plan
Documents are incorporated into and are a part of this Plan as if set forth in full herein. Subject
to the other provisions of this Plan, and in accordance with the requirements set forth in
section 1127 of the Bankruptcy Code and Bankruptcy Rule 3019, the Debtor reserves the right to
alter, amend, modify, revoke, or withdraw this Plan prior to the Effective Date.

If this Plan cannot be confirmed, for any reason, then subject to the terms set forth herein,
this Plan may be revoked.

ARTICLE L.
RULES OF INTERPRETATION, COMPUTATION OF TIME,
GOVERNING LAW AND DEFINED TERMS

A. Rules of Interpretation, Computation of Time and Governing Law

For purposes hereof: (a)in the appropriate context, each term, whether stated in the
singular or the plural, shall include both the singular and the plural, and pronouns stated in the
masculine, feminine or neuter gender shall include the masculine, feminine and the neuter
gender; (b) any reference herein to a contract, lease, instrument, release, indenture or other
agreement or document being in a particular form or on particular terms and conditions means
that the referenced document, as previously amended, modified or supplemented, if applicable,
shall be substantially in that form or substantially on those terms and conditions; (c) any
reference herein to an existing document or exhibit having been Filed or to be Filed shall mean
that document or exhibit, as it may thereafter be amended, modified or supplemented in
accordance with its terms; (d) unless otherwise specified, all references herein to “Articles,”
“Sections,” “Exhibits” and “Plan Documents” are references to Articles, Sections, Exhibits and
Plan Documents hereof or hereto; (e) unless otherwise stated, the words ‘“herein,” “hereof,”
“hereunder” and “hereto” refer to this Plan in its entirety rather than to a particular portion of this
Plan; (f) captions and headings to Articles and Sections are inserted for convenience of reference
only and are not intended to be a part of or to affect the interpretation hereof; (g) any reference to
an Entity as a Holder of a Claim or Equity Interest includes such Entity’s successors and assigns;

Appx. 0011



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 12 of 955 PagelD 304
Case 19-34054-sgjl1 Doc 1808 Filed 01/22/21 Entered 01/22/21 18:59:39 Page 8 of 66

(h) the rules of construction set forth in section 102 of the Bankruptcy Code shall apply; (i) any
term used in capitalized form herein that is not otherwise defined but that is used in the
Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned to that term in the
Bankruptcy Code or the Bankruptcy Rules, as the case may be; and (j) “$” or “dollars” means
Dollars in lawful currency of the United States of America. The provisions of Bankruptcy
Rule 9006(a) shall apply in computing any period of time prescribed or allowed herein.

B. Defined Terms

Unless the context otherwise requires, the following terms shall have the following
meanings when used in capitalized form herein:

1. “Acis” means collectively Acis Capital Management, L.P. and Acis Capital
Management GP, LLP.

2. “Administrative Expense Claim” means any Claim for costs and expenses of
administration of the Chapter 11 Case that is Allowed pursuant to sections 503(b), 507(a)(2),
507(b) or 1114(2) of the Bankruptcy Code, including, without limitation, (a) the actual and
necessary costs and expenses incurred after the Petition Date and through the Effective Date of
preserving the Estate and operating the business of the Debtor; and (b) all fees and charges
assessed against the Estate pursuant to sections 1911 through 1930 of chapter 123 of title 28 of
the United States Code, and that have not already been paid by the Debtor during the Chapter 11
Case and a Professional Fee Claim.

3. “Administrative Expense Claims Bar Date” means, with respect to any
Administrative Expense Claim (other than a Professional Fee Claim) becoming due on or prior to
the Effective Date, 5:00 p.m. (prevailing Central Time) on such date that is forty-five days after
the Effective Date.

4. “Administrative Expense Claims Objection Deadline” means, with respect to
any Administrative Expense Claim, the later of (a) ninety (90) days after the Effective Date and
(b) sixty (60) days after the timely Filing of the applicable request for payment of such
Administrative Expense Claim; provided, however, that the Administrative Expense Claims
Objection Deadline may be extended by the Bankruptcy Court upon a motion by the Claimant
Trustee.

5. “Affiliate” of any Person means any Entity that, with respect to such Person,
either (i) is an “affiliate” as defined in section 101(2) of the Bankruptcy Code, or (ii)is an
“affiliate” as defined in Rule 405 of the Securities Act of 1933, or (iii) directly or indirectly,
through one or more intermediaries, controls, is controlled by, or is under common control with,
such Person. For the purposes of this definition, the term “control” (including, without
limitation, the terms “controlled by” and “under common control with”) means the possession,
directly or indirectly, of the power to direct or cause the direction in any respect of the
management or policies of a Person, whether through the ownership of voting securities, by
contract, or otherwise.

6. “Allowed” means, with respect to any Claim, except as otherwise provided in
the Plan: (a) any Claim that is evidenced by a Proof of Claim that has been timely Filed by the
2
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Bar Date, or that is not required to be evidenced by a Filed Proof of Claim under the Bankruptcy
Code or a Final Order; (b) a Claim that is listed in the Schedules as not contingent, not
unliquidated, and not disputed and for which no Proof of Claim has been timely filed; (c) a
Claim Allowed pursuant to the Plan or an order of the Bankruptcy Court that is not stayed
pending appeal; or (d) a Claim that is not Disputed (including for which a Proof of Claim has
been timely filed in a liquidated and noncontingent amount that has not been objected to by the
Claims Objection Deadline or as to which any such objection has been overruled by Final
Order); provided, however, that with respect to a Claim described in clauses (a) and (b) above,
such Claim shall be considered Allowed only if and to the extent that, with respect to such
Claim, no objection to the allowance thereof has been interposed within the applicable period of
time fixed by the Plan, the Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Court, or
such an objection is so interposed and the Claim shall have been Allowed as set forth above.

7. “Allowed Claim or Equity Interest” means a Claim or an Equity Interest of the
type that has been Allowed.

8. “Assets” means all of the rights, titles, and interest of the Debtor, Reorganized
Debtor, or Claimant Trust, in and to property of whatever type or nature, including, without
limitation, real, personal, mixed, intellectual, tangible, and intangible property, the Debtor’s
books and records, and the Causes of Action.

9. “Available Cash” means any Cash in excess of the amount needed for the
Claimant Trust and Reorganized Debtor to maintain business operations as determined in the
sole discretion of the Claimant Trustee.

10. “Avoidance Actions” means any and all avoidance, recovery, subordination or
other actions or remedies that may be brought by and on behalf of the Debtor or its Estate under
the Bankruptcy Code or applicable nonbankruptcy law, including, without limitation, actions or
remedies arising under sections 502, 510, 544, 545, and 547-553 of the Bankruptcy Code or
under similar state or federal statutes and common law, including fraudulent transfer laws

11. “Ballof” means the form(s) distributed to holders of Impaired Claims or
Equity Interests entitled to vote on the Plan on which to indicate their acceptance or rejection of
the Plan.

12. “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C.
§§ 101-1532, as amended from time to time and as applicable to the Chapter 11 Case.

13. “Bankruptcy Court” means the United States Bankruptcy Court for the
Northern District of Texas, Dallas Division, or any other court having jurisdiction over the
Chapter 11 Case.

14. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure and the
Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
Northern District of Texas, Dallas Division, in each case as amended from time to time and as
applicable to the Chapter 11 Case.
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15. “Bar Date” means the applicable deadlines set by the Bankruptcy Court for
the filing of Proofs of Claim against the Debtor as set forth in the Bar Date Order, which
deadlines may be or have been extended for certain Claimants by order of the Bankruptcy Court.

16. “Bar Date Order” means the Order (I) Establishing Bar Dates for Filing
Proofs of Claim and (1) Approving the Form and Manner of Notice Thereof [D.1. 488].

17. “Business Day” means any day, other than a Saturday, Sunday or “legal
holiday” (as defined in Bankruptcy Rule 9006(a)).

18. “Cash” means the legal tender of the United States of America or the
equivalent thereof.

19. “Causes of Action” means any action, claim, cross-claim, third-party claim,
cause of action, controversy, demand, right, Lien, indemnity, contribution, guaranty, suit,
obligation, liability, debt, damage, judgment, account, defense, remedy, offset, power, privilege,
license and franchise of any kind or character whatsoever, in each case whether known,
unknown, contingent or non-contingent, matured or unmatured, suspected or unsuspected,
liquidated or unliquidated, disputed or undisputed, foreseen or unforeseen, direct or indirect,
choate or inchoate, secured or unsecured, assertable directly or derivatively (including, without
limitation, under alter ego theories), whether arising before, on, or after the Petition Date, in
contract or in tort, in law or in equity or pursuant to any other theory of law. For the avoidance
of doubt, Cause of Action includes, without limitation,: (a) any right of setoff, counterclaim or
recoupment and any claim for breach of contract or for breach of duties imposed by law or in
equity; (b) the right to object to Claims or Equity Interests; (c) any claim pursuant to section 362
or chapter 5 of the Bankruptcy Code; (d) any claim or defense including fraud, mistake, duress
and usury, and any other defenses set forth in section 558 of the Bankruptcy Code; (e) any claims
under any state or foreign law, including, without limitation, any fraudulent transfer or similar
claims; (f) the Avoidance Actions, and (g) the Estate Claims. The Causes of Action include,
without limitation, the Causes of Action belonging to the Debtor’s Estate listed on the schedule
of Causes of Action to be filed with the Plan Supplement.

20. “CEO/CRO” means James P. Seery, Jr., the Debtor’s chief executive officer
and chief restructuring officer.

21. “Chapter 11 Case” means the Debtor’s case under chapter 11 of the
Bankruptcy Code commenced on the Petition Date in the Delaware Bankruptcy Court and
transferred to the Bankruptcy Court on December 4, 2019, and styled In re Highland Capital
Management, L.P., Case No. 19-34054-sgj-11.

22. “Claim” means any “claim” against the Debtor as defined in section 101(5) of
the Bankruptcy Code.

23. “Claims Objection Deadline” means the date that is 180 days after the
Confirmation Date; provided, however, the Claims Objection Deadline may be extended by the
Bankruptcy Court upon a motion by the Claimant Trustee.
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24. “Claimant Trust” means the trust established for the benefit of the Claimant
Trust Beneficiaries on the Effective Date in accordance with the terms of this Plan and the
Claimant Trust Agreement.

25. “Claimant Trust Agreement” means the agreement Filed in the Plan
Supplement establishing and delineating the terms and conditions of the Claimant Trust.

26. “Claimant Trust Assets” means (i) other than the Reorganized Debtor Assets
(which are expressly excluded from this definition), all other Assets of the Estate, including, but
not limited to, all Causes of Action, Available Cash, any proceeds realized or received from such
Assets, all rights of setoff, recoupment, and other defenses with respect, relating to, or arising
from such Assets, (ii) any Assets transferred by the Reorganized Debtor to the Claimant Trust on
or after the Effective Date, (iii) the limited partnership interests in the Reorganized Debtor, and
(iv) the ownership interests in New GP LLC. For the avoidance of doubt, any Causes of Action
that, for any reason, are not capable of being transferred to the Claimant Trust shall constitute
Reorganized Debtor Assets.

27. “Claimant Trust Beneficiaries” means the Holders of Allowed General
Unsecured Claims, Holders of Allowed Subordinated Claims, including, upon Allowance,
Disputed General Unsecured Claims and Disputed Subordinated Claims that become Allowed
following the Effective Date, and, only upon certification by the Claimant Trustee that the
Holders of such Claims have been paid indefeasibly in full plus, to the extent all Allowed
unsecured Claims, excluding Subordinated Claims, have been paid in full, post-petition interest
from the Petition Date at the Federal Judgment Rate in accordance with the terms and conditions
set forth in the Claimant Trust Agreement and all Disputed Claims in Class 8 and Class 9 have
been resolved, Holders of Allowed Class B/C Limited Partnership Interests, and Holders of
Allowed Class A Limited Partnership Interests.

28. “Claimant Trustee” means James P. Seery, Jr., the Debtor’s chief executive
officer and chief restructuring officer, or such other Person identified in the Plan Supplement
who will act as the trustee of the Claimant Trust in accordance with the Plan, the Confirmation
Order, and Claimant Trust Agreement or any replacement trustee pursuant to (and in accordance
with) the Claimant Trust Agreement. The Claimant Trustee shall be responsible for, among
other things, monetizing the Estate’s investment assets, resolving Claims (other than those
Claims assigned to the Litigation Sub-Trust for resolution), and, as the sole officer of New GP
LLC, winding down the Reorganized Debtor’s business operations.

29. “Claimant Trust Expenses” means all reasonable legal and other reasonable
professional fees, costs, and expenses incurred by the Trustees on account of administration of
the Claimant Trust, including any reasonable administrative fees and expenses, reasonable
attorneys’ fees and expenses, reasonable insurance costs, taxes, reasonable escrow expenses, and
other expenses.

30. “Claimant Trust Interests” means the non-transferable interests in the
Claimant Trust that are issued to the Claimant Trust Beneficiaries pursuant to this Plan;
provided, however, Holders of Class A Limited Partnership Interests, Class B Limited
Partnership Interests, and Class C Limited Partnership Interests will not be deemed to hold
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Claimant Trust Interests unless and until the Contingent Claimant Trust Interests distributed to
such Holders vest in accordance with the terms of this Plan and the Claimant Trust Agreement.

31. “Claimant Trust Oversight Committee” means the committee of five Persons
established pursuant to ARTICLE IV of this Plan to oversee the Claimant Trustee’s performance
of its duties and otherwise serve the functions described in this Plan and the Claimant Trust
Agreement.

32. “Class” means a category of Holders of Claims or Equity Interests as set forth
in ARTICLE III hereof pursuant to section 1122(a) of the Bankruptcy Code.

33. “Class A Limited Partnership Interest” means the Class A Limited Partnership
Interests as defined in the Limited Partnership Agreement held by The Dugaboy Investment
Trust, Mark and Pamela Okada Family Trust — Exempt Trust 2, Mark and Pamela Okada —
Exempt Descendants’ Trust, and Mark Kiyoshi Okada, and the General Partner Interest.

34. “Class B Limited Partnership Interest” means the Class B Limited Partnership
Interests as defined in the Limited Partnership Agreement held by Hunter Mountain Investment
Trust.

35. “Class B/C Limited Partnership Interests” means, collectively, the Class B
Limited Partnership and Class C Limited Partnership Interests.

36. “Class C Limited Partnership Interest” means the Class C Limited Partnership
Interests as defined in the Limited Partnership Agreement held by Hunter Mountain Investment
Trust.

37. “Committee” means the Official Committee of Unsecured Creditors
appointed by the U.S. Trustee pursuant to 11 U.S.C. § 1102(a)(1) on October 29, 2019 [D.I. 65],
consisting of (i) the Redeemer Committee of Highland Crusader Fund, (ii) Meta-e Discovery,
(ii1) UBS, and (iv) Acis.

38. “Confirmation Date” means the date on which the clerk of the Bankruptcy
Court enters the Confirmation Order on the docket of the Bankruptcy Court.

39. “Confirmation Hearing” means the hearing held by the Bankruptcy Court
pursuant to section 1128 of the Bankruptcy Code to consider confirmation of this Plan, as such
hearing may be adjourned or continued from time to time.

40. “Confirmation Order” means the order of the Bankruptcy Court confirming
this Plan pursuant to section 1129 of the Bankruptcy Code.

41. “Convenience Claim” means any prepetition, liquidated, and unsecured
Claim against the Debtor that as of the Confirmation Date is less than or equal to $1,000,000 or
any General Unsecured Claim that makes the Convenience Class Election. For the avoidance of
doubt, the Reduced Employee Claims will be Convenience Claims.
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42. “Convenience Claim Pool” means the $13,150,000 in Cash that shall be
available upon the Effective Date for distribution to Holders of Convenience Claims under the
Plan as set forth herein. Any Cash remaining in the Convenience Claim Pool after all
distributions on account of Convenience Claims have been made will be transferred to the
Claimant Trust and administered as a Claimant Trust Asset.

43. “Convenience Class Election” means the option provided to each Holder of a
General Unsecured Claim that is a liquidated Claim as of the Confirmation Date on their Ballot
to elect to reduce their claim to $1,000,000 and receive the treatment provided to Convenience
Claims.

44. “Contingent Claimant Trust Interests” means the contingent Claimant Trust
Interests to be distributed to Holders of Class A Limited Partnership Interests, Holders of Class B
Limited Partnership Interests, and Holders of Class C Limited Partnership Interests in
accordance with this Plan, the rights of which shall not vest, and consequently convert to
Claimant Trust Interests, unless and until the Claimant Trustee Files a certification that all
holders of Allowed General Unsecured Claims have been paid indefeasibly in full, plus, to the
extent all Allowed unsecured Claims, excluding Subordinated Claims, have been paid in full, all
accrued and unpaid post-petition interest from the Petition Date at the Federal Judgment Rate
and all Disputed Claims in Class 8 and Class 9 have been resolved. As set forth in the Claimant
Trust Agreement, the Contingent Claimant Trust Interests distributed to the Holders of Class A
Limited Partnership Interests will be subordinated to the Contingent Claimant Trust Interests
distributed to the Holders of Class B/C Limited Partnership Interests.

45. “Debtor” means Highland Capital Management, L.P. in its capacity as debtor
and debtor in possession in the Chapter 11 Case.

46. “Delaware Bankruptcy Court” means the United States Bankruptcy Court for
the District of Delaware.

47. “Disclosure Statement” means that certain Disclosure Statement for Debtor’s
Fifth Amended Chapter 11 Plan of Reorganization, as amended, supplemented, or modified from
time to time, which describes this Plan, including all exhibits and schedules thereto and
references therein that relate to this Plan.

48. “Disputed” means with respect to any Claim or Equity Interest, any Claim or
Equity Interest that is not yet Allowed.

49. “Disputed Claims Reserve” means the appropriate reserve(s) or account(s) to
be established on the Initial Distribution Date and maintained by the Claimant Trustee for
distributions on account of Disputed Claims that may subsequently become an Allowed Claim.

50. “Disputed Claims Reserve Amount” means, for purposes of determining the
Disputed Claims Reserve, the Cash that would have otherwise been distributed to a Holder of a
Disputed Claim at the time any distributions of Cash are made to the Holders of Allowed Claims.
The amount of the Disputed Claim upon which the Disputed Claims Reserve is calculated shall
be: (a) the amount set forth on either the Schedules or the filed Proof of Claim, as applicable; (b)
the amount agreed to by the Holder of the Disputed Claim and the Claimant Trustee or
7
Appx. 0017



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 18 of 955 PagelD 310
Case 19-34054-sgjl1 Doc 1808 Filed 01/22/21 Entered 01/22/21 18:59:39 Page 14 of 66

Reorganized Debtor, as applicable; (c) the amount ordered by the Bankruptcy Court if it enters
an order disallowing, in whole or in part, a Disputed Claim; or (d) as otherwise ordered by the
Bankruptcy Court, including an order estimating the Disputed Claim.

51. “Distribution Agent” means the Claimant Trustee, or any party designated by
the Claimant Trustee to serve as distribution agent under this Plan.

52. “Distribution Date” means the date or dates determined by the Reorganized
Debtor or the Claimant Trustee, as applicable, on or after the Initial Distribution Date upon
which the Distribution Agent shall make distributions to holders of Allowed Claims and Interests
entitled to receive distributions under the Plan.

53. “Distribution Record Date” means the date for determining which Holders of
Claims and Equity Interests are eligible to receive distributions hereunder, which date shall be
the Effective Date or such later date determined by the Bankruptcy Court.

54. “Effective Date” means the Business Day that this Plan becomes effective as
provided in ARTICLE VIII hereof.

55. “Employees” means the employees of the Debtor set forth in the Plan
Supplement.

56. “Enjoined Parties” means (i) all Entities who have held, hold, or may hold
Claims against or Equity Interests in the Debtor (whether or not proof of such Claims or Equity
Interests has been filed and whether or not such Entities vote in favor of, against or abstain from
voting on the Plan or are presumed to have accepted or deemed to have rejected the Plan), (ii)
James Dondero (“Dondero”), (iii) any Entity that has appeared and/or filed any motion,
objection, or other pleading in this Chapter 11 Case regardless of the capacity in which such
Entity appeared and any other party in interest, (iv) any Related Entity, and (v) the Related
Persons of each of the foregoing.

57. “Entity” means any “entity” as defined in section 101(15) of the Bankruptcy
Code and also includes any Person or any other entity.

58. “Equity Interest” means any Equity Security in the Debtor, including, without
limitation, all issued, unissued, authorized or outstanding partnership interests, shares, of stock or
limited company interests, the Class A Limited Partnership Interests, the Class B Limited
Partnership Interests, and the Class C Limited Partnership Interests.

59. “Equity Security” means an “equity security” as defined in section 101(16) of
the Bankruptcy Code.

60. “Estate” means the bankruptcy estate of the Debtor created by virtue of
section 541 of the Bankruptcy Code upon the commencement of the Chapter 11 Case.

61. “Estate Claims” has the meaning given to it in Exhibit A to the Notice of
Final Term Sheet [D.1. 354].

Appx. 0018



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 19 of 955 PagelD 311
Case 19-34054-sgjl1 Doc 1808 Filed 01/22/21 Entered 01/22/21 18:59:39 Page 15 of 66

62. “Exculpated Parties” means, collectively, (i) the Debtor and its successors and
assigns, direct and indirect majority-owned subsidiaries, and the Managed Funds, (ii) the
Employees, (ii1) Strand, (iv) the Independent Directors, (v) the Committee, (vi) the members of
the Committee (in their official capacities), (vii) the Professionals retained by the Debtor and the
Committee in the Chapter 11 Case, (viii) the CEO/CRO; and (ix) the Related Persons of each of
the parties listed in (iv) through (viii); provided, however, that, for the avoidance of doubt, none
of James Dondero, Mark Okada, NexPoint Advisors, L.P. (and any of its subsidiaries and
managed entities), the Charitable Donor Advised Fund, L.P. (and any of its subsidiaries,
including CLO Holdco, Ltd., and managed entities), Highland CLO Funding, Ltd. (and any of its
subsidiaries, members, and managed entities), Highland Capital Management Fund Advisors,
L.P. (and any of its subsidiaries and managed entities), NexBank, SSB (and any of its
subsidiaries), the Hunter Mountain Investment Trust (or any trustee acting for the trust), the
Dugaboy Investment Trust (or any trustee acting for the trust), or Grant Scott is included in the
term “Exculpated Party.”

63. “Executory Contract” means a contract to which the Debtor is a party that is
subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy Code.

64. “Exhibit” means an exhibit annexed hereto or to the Disclosure Statement (as
such exhibits are amended, modified or otherwise supplemented from time to time), which are
incorporated by reference herein.

65. “Federal Judgment Rate” means the post-judgment interest rate set forth in 28
U.S.C. § 1961 as of the Effective Date.

66. “File” or “Filed” or “Filing” means file, filed or filing with the Bankruptcy
Court or its authorized designee in the Chapter 11 Case.

67. “Final Order” means an order or judgment of the Bankruptcy Court, which is
in full force and effect, and as to which the time to appeal, petition for certiorari, or move for a
new trial, reargument or rehearing has expired and as to which no appeal, petition for certiorari,
or other proceedings for a new trial, reargument or rehearing shall then be pending or as to which
any right to appeal, petition for certiorari, new trial, reargument, or rehearing shall have been
waived in writing in form and substance satisfactory to the Debtor, the Reorganized Debtor, or
the Claimant Trustee, as applicable, or, in the event that an appeal, writ of certiorari, new trial,
reargument, or rehearing thereof has been sought, such order of the Bankruptcy Court shall have
been determined by the highest court to which such order was appealed, or certiorari, new trial,
reargument or rehearing shall have been denied and the time to take any further appeal, petition
for certiorari, or move for a new trial, reargument or rehearing shall have expired; provided,
however, that the possibility that a motion under Rule 60 of the Federal Rules of Civil Procedure,
or any analogous rule under the Bankruptcy Rules, may be Filed with respect to such order shall
not preclude such order from being a Final Order.

68. “Frontier Secured Claim” means the loan from Frontier State Bank to the
Debtor in the principal amount of $7,879,688.00 made pursuant to that certain First Amended
and Restated Loan Agreement, dated March 29, 2018.
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69. “General Partner Interest” means the Class A Limited Partnership Interest
held by Strand, as the Debtor’s general partner.

70. “General Unsecured Claim” means any prepetition Claim against the Debtor
that is not Secured and is not a/an: (a) Administrative Expense Claim; (b) Professional Fee
Claim; (c) Priority Tax Claim; (d) Priority Non-Tax Claim; or (¢) Convenience Claim.

71. “Governmental Unit” means a ‘“governmental unit” as defined in
section 101(27) of the Bankruptcy Code.

72. “GUC Election” means the option provided to each Holder of a Convenience
Claim on their Ballot to elect to receive the treatment provided to General Unsecured Claims.

73. “Holder” means an Entity holding a Claim against, or Equity Interest in, the
Debtor.

74. “Impaired” means, when used in reference to a Claim or Equity Interest, a
Claim or Equity Interest that is impaired within the meaning of section 1124 of the Bankruptcy
Code.

75. “Independent Directors” means John S. Dubel, James P. Seery, Jr., and
Russell Nelms, the independent directors of Strand appointed on January 9, 2020, and any
additional or replacement directors of Strand appointed after January 9, 2020, but prior to the
Effective Date.

76. “Initial Distribution Date” means, subject to the “Treatment” sections in
ARTICLE III hereof, the date that is on or as soon as reasonably practicable after the Effective
Date, when distributions under this Plan shall commence to Holders of Allowed Claims and
Equity Interests.

77. “Insurance Policies” means all insurance policies maintained by the Debtor as
of the Petition Date.

78. “Jefferies Secured Claim” means any Claim in favor of Jefferies, LLC, arising
under that certain Prime Brokerage Customer Agreement, dated May 24, 2013, between the
Debtor and Jefferies, LLC, that is secured by the assets, if any, maintained in the prime
brokerage account created by such Prime Brokerage Customer Agreement.

79. “Lien” means a “lien” as defined in section 101(37) of the Bankruptcy Code
and, with respect to any asset, includes, without limitation, any mortgage, lien, pledge, charge,
security interest or other encumbrance of any kind, or any other type of preferential arrangement
that has the practical effect of creating a security interest, in respect of such asset.

80. “Limited Partnership Agreement” means that certain Fourth Amended and
Restated Agreement of Limited Partnership of Highland Capital Management, L.P., dated
December 24, 2015, as amended.
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81. “Litigation Sub-Trust” means the sub-trust established within the Claimant
Trust or as a wholly —owned subsidiary of the Claimant Trust on the Effective Date in each case
in accordance with the terms and conditions set forth in the Litigation Sub-Trust Agreement and
Claimant Trust Agreement. As set forth in the Litigation Sub-Trust Agreement, the Litigation
Sub-Trust shall hold the Claimant Trust Assets that are Estate Claims.

82. “Litigation Sub-Trust Agreement” means the agreement filed in the Plan
Supplement establishing and delineating the terms and conditions of the Litigation Sub-Trust.

83. “Litigation Trustee” means the trustee appointed by the Committee and
reasonably acceptable to the Debtor who shall be responsible for investigating, litigating, and
settling the Estate Claims for the benefit of the Claimant Trust in accordance with the terms and
conditions set forth in the Litigation Sub-Trust Agreement.

84. “Managed Funds” means Highland Multi-Strategy Credit Fund, L.P.,
Highland Restoration Capital Partners, L.P., and any other investment vehicle managed by the
Debtor pursuant to an Executory Contract assumed pursuant to this Plan.

85. “New Frontier Note” means that promissory note to be provided to the
Allowed Holders of Class 2 Claims under this Plan and any other documents or security
agreements securing the obligations thereunder.

86. “New GP LLC” means a limited liability company incorporated in the State of
Delaware pursuant to the New GP LLC Documents to serve as the general partner of the
Reorganized Debtor on the Effective Date.

87. “New GP LLC Documents” means the charter, operating agreement, and other
formational documents of New GP LLC.

88. “Ordinary Course Professionals Order” means that certain Order Pursuant to
Sections 105(a), 327, 328, and 330 of the Bankruptcy Code Authorizing the Debtor to Retain,
Employ, and Compensate Certain Professionals Utilized by the Debtor in the Ordinary Course
[D.I. 176].

89. “Other Unsecured Claim” means any Secured Claim other than the Jefferies
Secured Claim and the Frontier Secured Claim.

90. “Person” means a “person” as defined in section 101(41) of the Bankruptcy
Code and also includes any natural person, individual, corporation, company, general or limited
partnership, limited liability company, unincorporated organization firm, trust, estate, business
trust, association, joint stock company, joint venture, government, governmental agency,
Governmental Unit or any subdivision thereof, the United States Trustee, or any other entity,
whether acting in an individual, fiduciary or other capacity.

91. “Petition Date” means October 16, 2019.

92. “Plan” means this Debtor’s Fifth Amended Chapter 11 Plan of
Reorganization, including the Exhibits and the Plan Documents and all supplements, appendices,

11
Appx. 0021



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 22 of 955 PagelD 314
Case 19-34054-sgjl1 Doc 1808 Filed 01/22/21 Entered 01/22/21 18:59:39 Page 18 of 66

and schedules thereto, either in its present form or as the same may be altered, amended,
modified or otherwise supplemented from time to time.

93. “Plan Distribution” means the payment or distribution of consideration to
Holders of Allowed Claims and Allowed Equity Interests under this Plan.

94. “Plan Documents” means any of the documents, other than this Plan, but
including, without limitation, the documents to be filed with the Plan Supplement, to be
executed, delivered, assumed, or performed in connection with the occurrence of the Effective
Date, and as may be modified consistent with the terms hereof with the consent of the
Committee.

95. “Plan Supplement” means the ancillary documents necessary for the
implementation and effectuation of the Plan, including, without limitation, (i) the form of
Claimant Trust Agreement, (ii) the forms of New GP LLC Documents, (iii) the form of
Reorganized Limited Partnership Agreement, (iv) the Sub-Servicer Agreement (if applicable),
(v) the identity of the initial members of the Claimant Trust Oversight Committee, (vi) the form
of Litigation Sub-Trust Agreement; (vii) the schedule of retained Causes of Action; (viii) the
New Frontier Note, (ix) the schedule of Employees; (x) the form of Senior Employee
Stipulation,; and (xi) the schedule of Executory Contracts and Unexpired Leases to be assumed
pursuant to this Plan, which, in each case, will be in form and substance reasonably acceptable to
the Debtor and the Committee.

96. “Priority Non-Tax Claim” means a Claim entitled to priority pursuant to
section 507(a) of the Bankruptcy Code, including any Claims for paid time-off entitled to
priority under section 507(a)(4) of the Bankruptcy Code, other than a Priority Tax Claim or an
Administrative Claim.

97. “Pro Rata” means the proportion that (a) the Allowed amount of a Claim or
Equity Interest in a particular Class bears to (b) the aggregate Allowed amount of all Claims or
Equity Interests in such Class.

98. “Professional” means (a)any Entity employed in the Chapter 11 Case
pursuant to section 327, 328 363 or 1103 of the Bankruptcy Code or otherwise and (b) any Entity
seeking compensation or reimbursement of expenses in connection with the Chapter 11 Case
pursuant to sections 327, 328, 330, 331, 363, 503(b), 503(b)(4) and 1103 of the Bankruptcy
Code.

99. “Professional Fee Claim” means a Claim under sections 328, 330(a), 331,
363, 503 or 1103 of the Bankruptcy Code, with respect to a particular Professional, for
compensation for services rendered or reimbursement of costs, expenses or other charges
incurred after the Petition Date and prior to and including the Effective Date.

100.  “Professional Fee Claims Bar Date” means with respect to Professional
Fee Claims, the Business Day which is sixty (60) days after the Effective Date or such other date
as approved by order of the Bankruptcy Court.
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101.  “Professional Fee Claims Objection Deadline” means, with respect to any
Professional Fee Claim, thirty (30) days after the timely Filing of the applicable request for
payment of such Professional Fee Claim.

102.  “Professional Fee Reserve” means the reserve established and funded by
the Claimant Trustee pursuant this Plan to provide sufficient funds to satisfy in full unpaid
Allowed Professional Fee Claims.

103.  “Proof of Claim” means a written proof of Claim or Equity Interest Filed
against the Debtor in the Chapter 11 Case.

104.  “Priority Tax Claim” means any Claim of a Governmental Unit of the
kind specified in section 507(a)(8) of the Bankruptcy Code.

105.  “Protected Parties” means, collectively, (i) the Debtor and its successors
and assigns, direct and indirect majority-owned subsidiaries, and the Managed Funds, (ii) the
Employees, (iii) Strand, (iv) the Reorganized Debtor, (v) the Independent Directors, (vi) the
Committee, (vii) the members of the Committee (in their official capacities), (viii) the Claimant
Trust, (ix) the Claimant Trustee, (x) the Litigation Sub-Trust, (xi) the Litigation Trustee, (xii) the
members of the Claimant Trust Oversight Committee (in their official capacities), (xiii) New GP
LLC, (xiv) the Professionals retained by the Debtor and the Committee in the Chapter 11 Case,
(xv) the CEO/CRO; and (xvi) the Related Persons of each of the parties listed in (iv) through
(xv); provided, however, that, for the avoidance of doubt, none of James Dondero, Mark Okada,
NexPoint Advisors, L.P. (and any of its subsidiaries and managed entities), the Charitable Donor
Advised Fund, L.P. (and any of its subsidiaries, including CLO Holdco, Ltd., and managed
entities), Highland CLO Funding, Ltd. (and any of its subsidiaries, members, and managed
entities), NexBank, SSB (and any of its subsidiaries), Highland Capital Management Fund
Advisors, L.P. (and any of its subsidiaries and managed entities), the Hunter Mountain
Investment Trust (or any trustee acting for the trust), the Dugaboy Investment Trust (or any
trustee acting for the trust), or Grant Scott is included in the term “Protected Party.”

106. “PTO Claims” means any Claim for paid time off in favor of any Debtor
employee in excess of the amount that would qualify as a Priority Non-Tax Claim under section
507(a)(4) of the Bankruptcy Code.

107.  “Reduced Employee Claims” has the meaning set forth in ARTICLE IX.D.

108. “Reinstated” means, with respect to any Claim or Equity Interest, (a)
leaving unaltered the legal, equitable, and contractual rights to which a Claim entitles the Holder
of such Claim or Equity Interest in accordance with section 1124 of the Bankruptcy Code or (b)
notwithstanding any contractual provision or applicable law that entitles the Holder of such
Claim or Equity Interest to demand or receive accelerated payment of such Claim or Equity
Interest after the occurrence of a default: (i) curing any such default that occurred before or after
the Petition Date, other than a default of a kind specified in section 365(b)(2) of the Bankruptcy
Code or of a kind that section 365(b)(2) of the Bankruptcy Code expressly does not require to be
cured; (i1) reinstating the maturity of such Claim or Equity Interest as such maturity existed
before such default; (ii1) compensating the Holder of such Claim or Equity Interest for any
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damages incurred as a result of any reasonable reliance by such Holder on such contractual
provision or such applicable law; (iv) if such Claim or Equity Interest arises from any failure to
perform a nonmonetary obligation, other than a default arising from failure to operate a non-
residential real property lease subject to section 365(b)(1)(A) of the Bankruptcy Code,
compensating the Holder of such Claim or Equity Interest (other than any Debtor or an insider of
any Debtor) for any actual pecuniary loss incurred by such Holder as a result of such failure; and
(v) not otherwise altering the legal, equitable, or contractual rights to which such Claim entitles
the Holder of such Claim.

109.  “Rejection Claim” means any Claim for monetary damages as a result of
the rejection of an executory contract or unexpired lease pursuant to the Confirmation Order.

110.  “Related Entity” means, without duplication, (a) Dondero, (b) Mark Okada
(“Okada”), (c¢) Grant Scott (“Scott™), (d) Hunter Covitz (“Covitz”), (e) any entity or person that
was an insider of the Debtor on or before the Petition Date under Section 101(31) of the
Bankruptcy Code, including, without limitation, any entity or person that was a non-statutory
insider, (f) any entity that, after the Effective Date, is an insider or Affiliate of one or more of
Dondero, Okada, Scott, Covitz, or any of their respective insiders or Affiliates, including,
without limitation, The Dugaboy Investment Trust, (g) the Hunter Mountain Investment Trust
and any of its direct or indirect parents, (h) the Charitable Donor Advised Fund, L.P., and any of
its direct or indirect subsidiaries, and (i) Affiliates of the Debtor and any other Entities listed on
the Related Entity List.

111. “Related Entity List” means that list of Entities filed with the Plan
Supplement.

112.  “Related Persons” means, with respect to any Person, such Person’s
predecessors, successors, assigns (whether by operation of law or otherwise), and each of their
respective present, future, or former officers, directors, employees, managers, managing
members, members, financial advisors, attorneys, accountants, investment bankers, consultants,
professionals, advisors, shareholders, principals, partners, subsidiaries, divisions, management
companies, heirs, agents, and other representatives, in each case solely in their capacity as such.

113.  “Released Parties” means, collectively, (i) the Independent Directors; (ii)
Strand (solely from the date of the appointment of the Independent Directors through the
Effective Date); (ii1) the CEO/CRO; (iv) the Committee; (v) the members of the Committee (in
their official capacities), (vi) the Professionals retained by the Debtor and the Committee in the
Chapter 11 Case; and (vii) the Employees.

114.  “Reorganized Debtor” means the Debtor, as reorganized pursuant to this
Plan on and after the Effective Date.

115.  “Reorganized Debtor Assets” means any limited and general partnership
interests held by the Debtor, the management of the Managed Funds and those Causes of Action
(including, without limitation, claims for breach of fiduciary duty), that, for any reason, are not
capable of being transferred to the Claimant Trust. For the avoidance of doubt, “Reorganized
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Debtor Assets” includes any partnership interests or shares of Managed Funds held by the Debtor
but does not include the underlying portfolio assets held by the Managed Funds.

116. “Reorganized Limited Partnership Agreement” means that certain Fifth
Amended and Restated Agreement of Limited Partnership of Highland Capital Management,
L.P., by and among the Claimant Trust, as limited partner, and New GP LLC, as general partner,
Filed with the Plan Supplement.

117.  “Restructuring” means the restructuring of the Debtor, the principal terms
of which are set forth in this Plan and the Disclosure Statement.

118.  “Retained Employee Claim” means any Claim filed by a current employee
of the Debtor who will be employed by the Reorganized Debtor upon the Effective Date.

119. “Schedules” means the schedules of Assets and liabilities, statements of
financial affairs, lists of Holders of Claims and Equity Interests and all amendments or
supplements thereto Filed by the Debtor with the Bankruptcy Court [D.I. 247].

120.  “Secured” means, when referring to a Claim: (a) secured by a Lien on
property in which the Debtor’s Estate has an interest, which Lien is valid, perfected, and
enforceable pursuant to applicable law or by reason of a Bankruptcy Court order, or that is
subject to setoff pursuant to section 553 of the Bankruptcy Code, to the extent of the value of the
creditor’s interest in the interest of the Debtor’s Estate in such property or to the extent of the
amount subject to setoff, as applicable, as determined pursuant to section 506(a) of the
Bankruptcy Code or (b) Allowed pursuant to the Plan as a Secured Claim.

121.  “Security” or “security” means any security as such term is defined in
section 101(49) of the Bankruptcy Code.

122.  “Senior Employees” means the senior employees of the Debtor Filed in the
Plan Supplement.

123.  “Senior Employee Stipulation” means the agreements filed in the Plan
Supplement between each Senior Employee and the Debtor.

124.  “Stamp or Similar Tax” means any stamp tax, recording tax, personal
property tax, conveyance fee, intangibles or similar tax, real estate transfer tax, sales tax, use tax,
transaction privilege tax (including, without limitation, such taxes on prime contracting and
owner-builder sales), privilege taxes (including, without limitation, privilege taxes on
construction contracting with regard to speculative builders and owner builders), and other
similar taxes imposed or assessed by any Governmental Unit.

125.  “Statutory Fees” means fees payable pursuant to 28 U.S.C. § 1930.
126. “Strand” means Strand Advisors, Inc., the Debtor’s general partner.

127.  “Sub-Servicer” means a third-party selected by the Claimant Trustee to
service or sub-service the Reorganized Debtor Assets.
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128.  “Sub-Servicer Agreement” means the agreement that may be entered into
providing for the servicing of the Reorganized Debtor Assets by the Sub-Servicer.

129.  “Subordinated Claim” means any Claim that is subordinated to the
Convenience Claims and General Unsecured Claims pursuant to 11 U.S.C. § 510 or order
entered by the Bankruptcy Court.

130.  “Subordinated Claimant Trust Interests” means the Claimant Trust
Interests to be distributed to Holders of Allowed Subordinated Claims under the Plan, which
such interests shall be subordinated in right and priority to the Claimant Trust Interests
distributed to Holders of Allowed General Unsecured Claims as provided in the Claimant Trust
Agreement.

131.  “Trust Distribution” means the transfer of Cash or other property by the
Claimant Trustee to the Claimant Trust Beneficiaries.

132.  “Trustees” means, collectively, the Claimant Trustee and Litigation
Trustee.

133.  “UBS” means, collectively, UBS Securities LLC and UBS AG London
Branch.

134.  “Unexpired Lease” means a lease to which the Debtor is a party that is
subject to assumption or rejection under section 365 of the Bankruptcy Code.

135. “Unimpaired’ means, with respect to a Class of Claims or Equity Interests
that is not impaired within the meaning of section 1124 of the Bankruptcy Code.

136. “Voting Deadline” means the date and time by which all Ballots to accept
or reject the Plan must be received in order to be counted under the under the Order of the
Bankruptcy Court approving the Disclosure Statement as containing adequate information
pursuant to section 1125(a) of the Bankruptcy Code and authorizing the Debtor to solicit
acceptances of the Plan.

137.  “Voting Record Date” means November 23, 2020.

ARTICLE II.
ADMINISTRATIVE EXPENSES AND PRIORITY TAX CLAIMS

A. Administrative Expense Claims

On the later of the Effective Date or the date on which an Administrative Expense Claim
becomes an Allowed Administrative Expense Claim, or, in each such case, as soon as practicable
thereafter, each Holder of an Allowed Administrative Expense Claim (other than Professional
Fee Claims) will receive, in full satisfaction, settlement, discharge and release of, and in
exchange for, such Allowed Administrative Expense Claim either (i) payment in full in
Available Cash for the unpaid portion of such Allowed Administrative Expense Claim; or
(i1) such other less favorable treatment as agreed to in writing by the Debtor or the Reorganized
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Debtor, as applicable, and such Holder; provided, however, that Administrative Expense Claims
incurred by the Debtor in the ordinary course of business may be paid in the ordinary course of
business in the discretion of the Debtor in accordance with such applicable terms and conditions
relating thereto without further notice to or order of the Bankruptcy Court. All statutory fees
payable under 28 U.S.C. § 1930(a) shall be paid as such fees become due.

If an Administrative Expense Claim (other than a Professional Fee Claim) is not paid by
the Debtor in the ordinary course, the Holder of such Administrative Expense Claim must File,
on or before the applicable Administrative Expense Claims Bar Date, and serve on the Debtor or
Reorganized Debtor, as applicable, and such other Entities who are designated by the
Bankruptcy Rules, the Confirmation Order or other order of the Bankruptcy Court, an
application for allowance and payment of such Administrative Expense Claim.

Objections to any Administrative Expense Claim (other than a Professional Fee Claim)
must be Filed and served on the Debtor or the Reorganized Debtor, as applicable, and the party
asserting such Administrative Expense Claim by the Administrative Expense Claims Objection
Deadline.

B. Professional Fee Claims

Professionals or other Entities asserting a Professional Fee Claim for services rendered
through the Effective Date must submit fee applications under sections 327, 328, 329,330, 331,
503(b) or 1103 of the Bankruptcy Code and, upon entry of an order of the Bankruptcy Court
granting such fee applications, such Professional Fee Claim shall promptly be paid in Cash in
full to the extent provided in such order.

Professionals or other Entities asserting a Professional Fee Claim for services rendered on
or prior to the Effective Date must File, on or before the Professional Fee Claims Bar Date, and
serve on the Debtor or Reorganized Debtor, as applicable, and such other Entities who are
designated as requiring such notice by the Bankruptcy Rules, the Confirmation Order or other
order of the Bankruptcy Court, an application for final allowance of such Professional Fee
Claim.

Objections to any Professional Fee Claim must be Filed and served on the Debtor or
Reorganized Debtor, as applicable, and the party asserting the Professional Fee Claim by the
Professional Fee Claim Objection Deadline. Each Holder of an Allowed Professional Fee Claim
will be paid by the Debtor or the Claimant Trust, as applicable, in Cash within ten (10) Business
Days of entry of the order approving such Allowed Professional Fee Claim.

On the Effective Date, the Claimant Trustee shall establish the Professional Fee Reserve.
The Professional Fee Reserve shall vest in the Claimant Trust and shall be maintained by the
Claimant Trustee in accordance with the Plan and Claimant Trust Agreement. The Claimant
Trust shall fund the Professional Fee Reserve on the Effective Date in an estimated amount
determined by the Debtor in good faith prior to the Confirmation Date and that approximates the
total projected amount of unpaid Professional Fee Claims on the Effective Date. Following the
payment of all Allowed Professional Fee Claims, any excess funds in the Professional Fee
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Reserve shall be released to the Claimant Trust to be used for other purposes consistent with the
Plan and the Claimant Trust Agreement.

C. Priority Tax Claims

On or as soon as reasonably practicable after the later of (i) the Initial Distribution Date if
such Priority Tax Claim is an Allowed Priority Tax Claim as of the Effective Date or (ii) the date
on which such Priority Tax Claim becomes an Allowed Priority Tax Claim, each Holder of an
Allowed Priority Tax Claim will receive in full satisfaction, settlement, discharge and release of,
and in exchange for, such Allowed Priority Tax Claim, at the election of the Debtor: (a) Cash in
an amount equal to the amount of such Allowed Priority Tax Claim, (b) payment of such
Allowed Priority Tax Claim in accordance with section 1129(a)(9)(C) of the Bankruptcy Code;
or (¢) such other less favorable treatment as agreed to in writing by the Debtor and such Holder.
Payment of statutory fees due pursuant to 28 U.S.C. § 1930(a)(6) will be made at all appropriate
times until the entry of a final decree; provided, however, that the Debtor may prepay any or all
such Claims at any time, without premium or penalty.

ARTICLE III.
CLASSIFICATION AND TREATMENT OF
CLASSIFIED CLAIMS AND EQUITY INTERESTS

A. Summary

All Claims and Equity Interests, except Administrative Expense Claims and Priority Tax
Claims, are classified in the Classes set forth below. In accordance with section 1123(a)(1) of
the Bankruptcy Code, Administrative Expense Claims, and Priority Tax Claims have not been
classified.

The categories of Claims and Equity Interests listed below classify Claims and Equity
Interests for all purposes including, without limitation, confirmation and distribution pursuant to
the Plan and pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code. The Plan deems
a Claim or Equity Interest to be classified in a particular Class only to the extent that the Claim
or Equity Interest qualifies within the description of that Class and will be deemed classified in a
different Class to the extent that any remainder of such Claim or Equity Interest qualifies within
the description of such different Class. A Claim or Equity Interest is in a particular Class only to
the extent that any such Claim or Equity Interest is Allowed in that Class and has not been paid,
released or otherwise settled (in each case, by the Debtor or any other Entity) prior to the
Effective Date.
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B. Summary of Classification and Treatment of Classified Claims and Equity Interests
Class Claim Status Voting Rights

1 Jefferies Secured Claim Unimpaired  Deemed to Accept
2 Frontier Secured Claim Impaired Entitled to Vote

3 Other Secured Claims Unimpaired  Deemed to Accept
4 Priority Non-Tax Claim Unimpaired  Deemed to Accept
5 Retained Employee Claim Unimpaired  Deemed to Accept
6 PTO Claims Unimpaired  Deemed to Accept
7 Convenience Claims Impaired Entitled to Vote

8 General Unsecured Claims Impaired Entitled to Vote

9 Subordinated Claims Impaired Entitled to Vote
10 Class B/C Limited Partnership Interests Impaired Entitled to Vote

11 Class A Limited Partnership Interests Impaired Entitled to Vote
C. Elimination of Vacant Classes

Any Class that, as of the commencement of the Confirmation Hearing, does not have at
least one Holder of a Claim or Equity Interest that is Allowed in an amount greater than zero for
voting purposes shall be considered vacant, deemed eliminated from the Plan for purposes of
voting to accept or reject the Plan, and disregarded for purposes of determining whether the Plan
satisfies section 1129(a)(8) of the Bankruptcy Code with respect to such Class.

D. Impaired/Voting Classes

Claims and Equity Interests in Class 2 and Class 7 through Class 11 are Impaired by the
Plan, and only the Holders of Claims or Equity Interests in those Classes are entitled to vote to
accept or reject the Plan.

E. Unimpaired/Non-Voting Classes

Claims in Class 1 and Class 3 through Class 6 are Unimpaired by the Plan, and such
Holders are deemed to have accepted the Plan and are therefore not entitled to vote on the Plan.

F. Impaired/Non-Voting Classes

There are no Classes under the Plan that will not receive or retain any property and no
Classes are deemed to reject the Plan.

G. Cramdown

If any Class of Claims or Equity Interests is deemed to reject this Plan or does not vote to
accept this Plan, the Debtor may (i) seek confirmation of this Plan under section 1129(b) of the
Bankruptcy Code or (i1) amend or modify this Plan in accordance with the terms hereof and the
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Bankruptcy Code. If a controversy arises as to whether any Claims or Equity Interests, or any
class of Claims or Equity Interests, are Impaired, the Bankruptcy Court shall, after notice and a
hearing, determine such controversy on or before the Confirmation Date.

H. Classification and Treatment of Claims and Equity Interests

1. Class 1 — Jefferies Secured Claim

J Classification: Class 1 consists of the Jefferies Secured Claim.

o Treatment. On or as soon as reasonably practicable after the Effective
Date, each Holder of an Allowed Class 1 Claim will receive in full
satisfaction, settlement, discharge and release of, and in exchange for,
such Allowed Class 1 Claim, at the election of the Debtor: (A) Cash equal
to the amount of such Allowed Class 1 Claim; (B) such other less
favorable treatment as to which the Debtor and the Holder of such
Allowed Class 1 Claim will have agreed upon in writing; or (C) such other
treatment rendering such Claim Unimpaired. Each Holder of an Allowed
Class 1 Claim will retain the Liens securing its Allowed Class 1 Claim as
of the Effective Date until full and final payment of such Allowed Class 1
Claim is made as provided herein.

o Impairment and Voting: Class 1 is Unimpaired, and the Holders of
Class 1 Claims are conclusively deemed to have accepted this Plan
pursuant to section 1126(f) of the Bankruptcy Code. Therefore, the
Holders of Class 1 Claims are not entitled to vote to accept or reject this
Plan and will not be solicited.

2. Class 2 — Frontier Secured Claim
. Classification: Class 2 consists of the Frontier Secured Claim.
o Treatment. On or as soon as reasonably practicable after the Effective

Date, each Holder of an Allowed Class 2 Claim will receive in full
satisfaction, settlement, discharge and release of, and in exchange for,
such Allowed Class 2 Claim: (A) Cash in an amount equal to all accrued
but unpaid interest on the Frontier Claim through and including the
Effective Date and (B) the New Frontier Note. The Holder of an Allowed
Class 2 Claim will retain the Liens securing its Allowed Class 2 Claim as
of the Effective Date until full and final payment of such Allowed Class 2
Claim is made as provided herein.

o Impairment and Voting: Class 2 is Impaired, and the Holders of Class 2
Claims are entitled to vote to accept or reject this Plan.
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3. Class 3 — Other Secured Claims

o Classification: Class 3 consists of the Other Secured Claims.

o Allowance and Treatment: On or as soon as reasonably practicable after
the later of (i) the Initial Distribution Date if such Class 3 Claim is
Allowed on the Effective Date or (ii) the date on which such Class 3
Claim becomes an Allowed Class 3 Claim, each Holder of an Allowed
Class 3 Claim will receive in full satisfaction, settlement, discharge and
release of, and in exchange for, its Allowed Claim 3 Claim, at the option
of the Debtor, or following the Effective Date, the Reorganized Debtor or
Claimant Trustee, as applicable, (i) Cash equal to such Allowed Other
Secured Claim, (ii) the collateral securing its Allowed Other Secured
Claim, plus postpetition interest to the extent required under Bankruptcy
Code Section 506(b), or (iii) such other treatment rendering such Claim
Unimpaired.

o Impairment and Voting: Class 3 is Unimpaired, and the Holders of Class
3 Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 3
Claims are not entitled to vote to accept or reject this Plan and will not be
solicited.

4. Class 4 — Priority Non-Tax Claims

o Classification: Class 4 consists of the Priority Non-Tax Claims.

o Allowance and Treatment: On or as soon as reasonably practicable after
the later of (i) the Initial Distribution Date if such Class 4 Claim is
Allowed on the Effective Date or (i1) the date on which such Class 4
Claim becomes an Allowed Class 4 Claim, each Holder of an Allowed
Class 4 Claim will receive in full satisfaction, settlement, discharge and
release of, and in exchange for, its Allowed Claim 4 Claim Cash equal to
the amount of such Allowed Class 4 Claim.

o Impairment and Voting: Class 4 is Unimpaired, and the Holders of Class
4 Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 4
Claims are not entitled to vote to accept or reject this Plan and will not be

solicited.
5. Class 5 — Retained Employee Claims
o Classification: Class 5 consists of the Retained Employee Claims.
o Allowance and Treatment: On or as soon as reasonably practicable after

the Effective Date, each Allowed Class 5 Claim will be Reinstated.
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o Impairment and Voting: Class 5 is Unimpaired, and the Holders of Class
5 Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 5
Claims are not entitled to vote to accept or reject this Plan and will not be
solicited.

6. Class 6 — PTO Claims

o Classification: Class 6 consists of the PTO Claims.

o Allowance and Treatment: On or as soon as reasonably practicable after
the later of (i) the Initial Distribution Date if such Class 6 Claim is
Allowed on the Effective Date or (ii) the date on which such Class 6
Claim becomes an Allowed Class 6 Claim, each Holder of an Allowed
Class 6 Claim will receive in full satisfaction, settlement, discharge and
release of, and in exchange for, its Allowed Claim 6 Claim Cash equal to
the amount of such Allowed Class 6 Claim.

o Impairment and Voting: Class 6 is Unimpaired, and the Holders of Class
6 Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 6
Claims are not entitled to vote to accept or reject this Plan and will not be

solicited.
7. Class 7 — Convenience Claims
o Classification: Class 7 consists of the Convenience Claims.
o Allowance and Treatment. On or as soon as reasonably practicable after

the later of (i) the Initial Distribution Date if such Class 7 Claim is
Allowed on the Effective Date or (ii) the date on which such Class 7
Claim becomes an Allowed Class 7 Claim, each Holder of an Allowed
Class 7 Claim will receive in full satisfaction, settlement, discharge and
release of, and in exchange for, its Allowed Class 7 Claim (1) the
treatment provided to Allowed Holders of Class 8 General Unsecured
Claims if the Holder of such Class 7 Claim makes the GUC Election or (2)
an amount in Cash equal to the lesser of (a) 85% of the Allowed amount
of such Holder’s Class 7 Claim or (b) such Holder’s Pro Rata share of the
Convenience Claims Cash Pool.

o Impairment and Voting: Class 7 is Impaired, and the Holders of Class 7
Claims are entitled to vote to accept or reject this Plan.

8. Class 8 — General Unsecured Claims
o Classification: Class 8 consists of the General Unsecured Claims.
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o Treatment: On or as soon as reasonably practicable after the Effective
Date, each Holder of an Allowed Class 8 Claim, in full satisfaction,
settlement, discharge and release of, and in exchange for, such Claim shall
receive (i) its Pro Rata share of the Claimant Trust Interests, (ii) such other
less favorable treatment as to which such Holder and the Claimant Trustee
shall have agreed upon in writing, or (ii1) the treatment provided to
Allowed Holders of Class 7 Convenience Claims if the Holder of such
Class 8 General Unsecured Claim is eligible and makes a valid
Convenience Class Election.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the
Reorganized Debtor, and the Claimant Trust, as applicable, will have and
will retain any and all rights and defenses under bankruptcy or
nonbankruptcy law that the Debtor had with respect to any General
Unsecured Claim, except with respect to any General Unsecured Claim
Allowed by Final Order of the Bankruptcy Court.

. Impairment and Voting: Class 8 1s Impaired, and the Holders of Class 8
Claims are entitled to vote to accept or reject this Plan.

9. Class 9 — Subordinated Claims

J Classification: Class 9 consists of the Subordinated Claims.

Treatment: On the Effective Date, Holders of Subordinated Claims shall
receive either (i) their Pro Rata share of the Subordinated Claimant Trust
Interests or, (ii) such other less favorable treatment as to which such
Holder and the Claimant Trustee may agree upon in writing.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the
Reorganized Debtor, and the Claimant Trust, as applicable, will have and
will retain any and all rights and defenses under bankruptcy or
nonbankruptcy law that the Debtor had with respect to any Subordinated
Claim, except with respect to any Subordinated Claim Allowed by Final
Order of the Bankruptcy Court.

o Impairment and Voting: Class 9 is Impaired, and the Holders of Class 9
Claims are entitled to vote to accept or reject this Plan.

10. Class 10 — Class B/C Limited Partnership Interests

o Classification: Class 10 consists of the Class B/C Limited Partnership
Interests.
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o Treatment: On or as soon as reasonably practicable after the Effective
Date, each Holder of an Allowed Class 10 Claim, in full satisfaction,
settlement, discharge and release of, and in exchange for, such Claim shall
receive (i) its Pro Rata share of the Contingent Claimant Trust Interests or
(i1) such other less favorable treatment as to which such Holder and the
Claimant Trustee shall have agreed upon in writing.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the
Reorganized Debtor, and the Claimant Trust, as applicable, will have and
will retain any and all rights and defenses under bankruptcy or
nonbankruptcy law that the Debtor had with respect to any Class B/C
Limited Partnership Interest Claim, except with respect to any Class B/C
Limited Partnership Interest Claim Allowed by Final Order of the
Bankruptcy Court.

o Impairment and Voting: Class 10 is Impaired, and the Holders of Class 10
Claims are entitled to vote to accept or reject this Plan.

11. Class 11 — Class A Limited Partnership Interests

o Classification: Class 11 consists of the Class A Limited Partnership
Interests.
o Treatment: On or as soon as reasonably practicable after the Effective

Date, each Holder of an Allowed Class 11 Claim, in full satisfaction,
settlement, discharge and release of, and in exchange for, such Claim shall
receive (i) its Pro Rata share of the Contingent Claimant Trust Interests or
(i1) such other less favorable treatment as to which such Holder and the
Claimant Trustee shall have agreed upon in writing.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the
Reorganized Debtor, and the Claimant Trust, as applicable, will have and
will retain any and all rights and defenses under bankruptcy or
nonbankruptcy law that the Debtor had with respect to any Class A
Limited Partnership Interest, except with respect to any Class A Limited
Partnership Interest Allowed by Final Order of the Bankruptcy Court.

o Impairment and Voting: Class 11 is Impaired, and the Holders of Class 11
Claims are entitled to vote to accept or reject this Plan.

I. Special Provision Governing Unimpaired Claims

Except as otherwise provided in the Plan, nothing under the Plan will affect the Debtor’s
rights in respect of any Unimpaired Claims, including, without limitation, all rights in respect of
legal and equitable defenses to or setoffs or recoupments against any such Unimpaired Claims.
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J. Subordinated Claims

The allowance, classification, and treatment of all Claims under the Plan shall take into
account and conform to the contractual, legal, and equitable subordination rights relating thereto,
whether arising under general principles of equitable subordination, section 510(b) of the
Bankruptcy Code, or otherwise. Under section 510 of the Bankruptcy Code, upon written notice
and hearing, the Debtor the Reorganized Debtor, and the Claimant Trustee reserve the right to
seek entry of an order by the Bankruptcy Court to re-classify or to subordinate any Claim in
accordance with any contractual, legal, or equitable subordination relating thereto, and the
treatment afforded any Claim under the Plan that becomes a subordinated Claim at any time shall
be modified to reflect such subordination.

ARTICLE 1V.
MEANS FOR IMPLEMENTATION OF THIS PLAN

A. Summary

As discussed in the Disclosure Statement, the Plan will be implemented through (i) the
Claimant Trust, (ii) the Litigation Sub-Trust, and (iii) the Reorganized Debtor.

On the Effective Date, all Class A Limited Partnership Interests, including the Class A
Limited Partnership Interests held by Strand, as general partner, and Class B/C Limited
Partnerships in the Debtor will be cancelled, and new Class A Limited Partnership Interests in
the Reorganized Debtor will be issued to the Claimant Trust and New GP LLC — a newly-
chartered limited liability company wholly-owned by the Claimant Trust. The Claimant Trust,
as limited partner, will ratify New GP LLC’s appointment as general partner of the Reorganized
Debtor, and on and following the Effective Date, the Claimant Trust will be the Reorganized
Debtor’s limited partner and New GP LLC will be its general partner. The Claimant Trust, as
limited partner, and New GP LLC, as general partner, will execute the Reorganized Limited
Partnership Agreement, which will amend and restate, in all respects, the Debtor’s current
Limited Partnership Agreement. Following the Effective Date, the Reorganized Debtor will be
managed consistent with the terms of the Reorganized Limited Partnership Agreement by New
GP LLC. The sole managing member of New GP LLC will be the Claimant Trust, and the
Claimant Trustee will be the sole officer of New GP LLC on the Effective Date.

Following the Effective Date, the Claimant Trust will administer the Claimant Trust
Assets pursuant to this Plan and the Claimant Trust Agreement, and the Litigation Trustee will
pursue, if applicable, the Estate Claims pursuant to the terms of the Litigation Sub-Trust
Agreement and the Plan. The Reorganized Debtor will administer the Reorganized Debtor
Assets and, if needed, with the utilization of a Sub-Servicer, which administration will include,
among other things, managing the wind down of the Managed Funds.

Although the Reorganized Debtor will manage the wind down of the Managed Funds, it
is currently anticipated that neither the Reorganized Debtor nor the Claimant Trust will assume
or assume and assign the contracts between the Debtor and certain Related Entities pursuant to
which the Debtor provides shared services and sub-advisory services to those Related Entities.
The Debtor believes that the continued provision of the services under such contracts will not be
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cost effective.

The Reorganized Debtor will distribute all proceeds from the wind down to the Claimant
Trust, as its limited partner, and New GP LLC, as its general partner, in each case in accordance
with the Reorganized Limited Partnership Agreement. Such proceeds, along with the proceeds
of the Claimant Trust Assets, will ultimately be distributed to the Claimant Trust Beneficiaries as
set forth in this Plan and the Claimant Trust Agreement.

B. The Claimant Trust?

1. Creation and Governance of the Claimant Trust and Litication Sub-Trust.

On or prior to the Effective Date, the Debtor and the Claimant Trustee shall execute the
Claimant Trust Agreement and shall take all steps necessary to establish the Claimant Trust and
the Litigation Sub-Trust in accordance with the Plan in each case for the benefit of the Claimant
Trust Beneficiaries. Additionally, on or prior to the Effective Date, the Debtor shall irrevocably
transfer and shall be deemed to have irrevocably transferred to the Claimant Trust all of its
rights, title, and interest in and to all of the Claimant Trust Assets, and in accordance with section
1141 of the Bankruptcy Code, the Claimant Trust Assets shall automatically vest in the Claimant
Trust free and clear of all Claims, Liens, encumbrances, or interests subject only to the Claimant
Trust Interests and the Claimant Trust Expenses, as provided for in the Claimant Trust
Agreement, and such transfer shall be exempt from any stamp, real estate transfer, mortgage
from any stamp, transfer, reporting, sales, use, or other similar tax.

The Claimant Trustee shall be the exclusive trustee of the Claimant Trust Assets,
excluding the Estate Claims and the Litigation Trustee shall be the exclusive trustee with respect
to the Estate Claims in each case for purposes of 31 U.S.C. § 3713(b) and 26 U.S.C. §
6012(b)(3), as well as the representative of the Estate appointed pursuant to section
1123(b)(3)(B) of the Bankruptcy Code with respect to the Claimant Trust Assets. The Claimant
Trustee shall also be responsible for resolving all Claims and Equity Interests in Class 8 through
Class 11, under the supervision of the Claimant Trust Oversight Committee.

On the Effective Date, the Claimant Trustee and Litigation Trustee shall execute the
Litigation Sub-Trust Agreement and shall take all steps necessary to establish the Litigation Sub-
Trust. Upon the creation of the Litigation Sub-Trust, the Claimant Trust shall irrevocably
transfer and assign to the Litigation Sub-Trust the Estate Claims. The Claimant Trust shall be
governed by the Claimant Trust Agreement and administered by the Claimant Trustee. The
powers, rights, and responsibilities of the Claimant Trustee shall be specified in the Claimant
Trust Agreement and shall include the authority and responsibility to, among other things, take
the actions set forth in this ARTICLE IV, subject to any required reporting to the Claimant Trust
Oversight Committee as may be set forth in the Claimant Trust Agreement. The Claimant Trust
shall hold and distribute the Claimant Trust Assets (including the proceeds from the Estate
Claims, if any) in accordance with the provisions of the Plan and the Claimant Trust Agreement;
provided that the Claimant Trust Oversight Committee may direct the Claimant Trust to reserve

2 In the event of a conflict between the terms of this summary and the terms of the Claimant Trust Agreement and
the Litigation Sub-Trust Agreement, the terms of the Claimant Trust Agreement or the Litigation Sub-Trust
Agreement, as applicable, shall control.
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Cash from distributions as necessary to fund the Claimant Trust and Litigation Sub-Trust. Other
rights and duties of the Claimant Trustee and the Claimant Trust Beneficiaries shall be as set
forth in the Claimant Trust Agreement. After the Effective Date, neither the Debtor nor the
Reorganized Debtor shall have any interest in the Claimant Trust Assets.

The Litigation Sub-Trust shall be governed by the Litigation Sub-Trust Agreement and
administered by the Litigation Trustee. The powers, rights, and responsibilities of the Litigation
Trustee shall be specified in the Litigation Sub-Trust Agreement and shall include the authority
and responsibility to, among other things, take the actions set forth in this ARTICLE IV, subject
to any required reporting as may be set forth in the Litigation Sub-Trust Agreement. The
Litigation Sub-Trust shall investigate, prosecute, settle, or otherwise resolve the Estate Claims in
accordance with the provisions of the Plan and the Litigation Sub-Trust Agreement and shall
distribute the proceeds therefrom to the Claimant Trust for distribution. Other rights and duties
of the Litigation Trustee shall be as set forth in the Litigation Sub-Trust Agreement.

2. Claimant Trust Oversight Committee

The Claimant Trust, the Claimant Trustee, the management and monetization of the
Claimant Trust Assets, and the management of the Reorganized Debtor (through the Claimant
Trust’s role as managing member of New GP LLC) and the Litigation Sub-Trust will be
overseen by the Claimant Trust Oversight Committee, subject to the terms of the Claimant Trust
Agreement and the Litigation Sub-Trust Agreement, as applicable.

The Claimant Trust Oversight Committee will initially consist of five members. Four of
the five members will be representatives of the members of the Committee: (i) the Redeemer
Committee of Highland Crusader Fund, (ii) UBS, (iii) Acis, and (iv) Meta-e Discovery. The
fifth member will be an independent, natural Person chosen by the Committee and reasonably
acceptable to the Debtor. The members of the Claimant Trust Oversight Committee may be
replaced as set forth in the Claimant Trust Agreement. The identity of the members of the
Claimant Trust Oversight Committee will be disclosed in the Plan Supplement.

As set forth in the Claimant Trust Agreement, in no event will any member of the
Claimant Trust Oversight Committee with a Claim against the Estate be entitled to vote, opine,
or otherwise be involved in any matters related to such member’s Claim.

The independent member(s) of the Claimant Trust Oversight Committee may be entitled
to compensation for their services as set forth in the Claimant Trust Agreement. Any member of
the Claimant Trust Oversight Committee may be removed, and successor chosen, in the manner
set forth in the Claimant Trust Agreement.

3. Purpose of the Claimant Trust.

The Claimant Trust shall be established for the purpose of (i) managing and monetizing
the Claimant Trust Assets, subject to the terms of the Claimant Trust Agreement and the
oversight of the Claimant Trust Oversight Committee, (ii) serving as the limited partner of, and
holding the limited partnership interests in, the Reorganized Debtor, (iii) serving as the sole
member and manager of New GP LLC, the Reorganized Debtor’s general partner, (iv) in its
capacity as the sole member and manager of New GP LLC, overseeing the management and
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monetization of the Reorganized Debtor Assets pursuant to the terms of the Reorganized Limited
Partnership Agreement; and (v) administering the Disputed Claims Reserve and serving as
Distribution Agent with respect to Disputed Claims in Class 7 or Class 8.

In its management of the Claimant Trust Assets, the Claimant Trust will also reconcile
and object to the General Unsecured Claims, Subordinated Claims, Class B/C Limited
Partnership Interests, and Class A Limited Partnership Interests, as provided for in this Plan and
the Claimant Trust Agreement, and make Trust Distributions to the Claimant Trust Beneficiaries
in accordance with Treasury Regulation section 301.7701-4(d), with no objective to continue or
engage in the conduct of a trade or business.

The purpose of the Reorganized Debtor is discussed at greater length in ARTICLE IV.C.

4. Purpose of the Litigation Sub-Trust.

The Litigation Sub-Trust shall be established for the purpose of investigating,
prosecuting, settling, or otherwise resolving the Estate Claims. Any proceeds therefrom shall be
distributed by the Litigation Sub-Trust to the Claimant Trust for distribution to the Claimant
Trust Beneficiaries pursuant to the terms of the Claimant Trust Agreement.

5. Claimant Trust Agreement and Litigation Sub-Trust Agreement.

The Claimant Trust Agreement generally will provide for, among other things:
(1) the payment of the Claimant Trust Expenses;
(i)  the payment of other reasonable expenses of the Claimant Trust;

(111) the retention of employees, counsel, accountants, financial advisors, or other
professionals and the payment of their reasonable compensation;

(iv)  the investment of Cash by the Claimant Trustee within certain limitations,
including those specified in the Plan;

(v) the orderly monetization of the Claimant Trust Assets;

(vi)  litigation of any Causes of Action, which may include the prosecution,
settlement, abandonment, or dismissal of any such Causes of Action, subject to reporting and
oversight by the Claimant Trust Oversight Committee;

(vii)  the resolution of Claims and Equity Interests in Class 8 through Class 11,
subject to reporting and oversight by the Claimant Trust Oversight Committee;

(viii) the administration of the Disputed Claims Reserve and distributions to be
made therefrom; and

(ix)  the management of the Reorganized Debtor, including the utilization of a Sub-
Servicer, with the Claimant Trust serving as the managing member of New GP LLC.
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Except as otherwise ordered by the Bankruptcy Court, the Claimant Trust Expenses shall
be paid from the Claimant Trust Assets in accordance with the Plan and Claimant Trust
Agreement. The Claimant Trustee may establish a reserve for the payment of Claimant Trust
Expense (including, without limitation, any reserve for potential indemnification claims as
authorized and provided under the Claimant Trust Agreement), and shall periodically replenish
such reserve, as necessary.

In furtherance of, and consistent with the purpose of, the Claimant Trust and the Plan, the
Trustees, for the benefit of the Claimant Trust, shall, subject to reporting and oversight by the
Claimant Trust Oversight Committee as set forth in the Claimant Trust Agreement: (i) hold the
Claimant Trust Assets for the benefit of the Claimant Trust Beneficiaries, (ii) make Distributions
to the Claimant Trust Beneficiaries as provided herein and in the Claimant Trust Agreement, and
(i11) have the sole power and authority to prosecute and resolve any Causes of Action and
objections to Claims and Equity Interests (other than those assigned to the Litigation Sub-Trust),
without approval of the Bankruptcy Court. Except as otherwise provided in the Claimant Trust
Agreement, the Claimant Trustee shall be responsible for all decisions and duties with respect to
the Claimant Trust and the Claimant Trust Assets; provided, however, that the prosecution and
resolution of any Estate Claims included in the Claimant Trust Assets shall be the responsibility
of the Litigation Trustee. The Litigation Sub-Trust Agreement generally will provide for, among
other things:

(1) the payment of other reasonable expenses of the Litigation Sub-Trust;

(i1) the retention of employees, counsel, accountants, financial advisors, or other
professionals and the payment of their reasonable compensation; and

(iii))  the investigation and prosecution of Estate Claims, which may include the
prosecution, settlement, abandonment, or dismissal of any such Estate Claims, subject to
reporting and oversight as set forth in the Litigation Sub-Trust Agreement.

The Trustees, on behalf of the Claimant Trust and Litigation Sub-Trust, as applicable,
may each employ, without further order of the Bankruptcy Court, employees and other
professionals (including those previously retained by the Debtor and the Committee) to assist in
carrying out the Trustees’ duties hereunder and may compensate and reimburse the reasonable
expenses of these professionals without further Order of the Bankruptcy Court from the Claimant
Trust Assets in accordance with the Plan and the Claimant Trust Agreement.

The Claimant Trust Agreement and Litigation Sub-Trust Agreement may include
reasonable and customary provisions that allow for indemnification by the Claimant Trust in
favor of the Claimant Trustee, Litigation Trustee, and the Claimant Trust Oversight Committee.
Any such indemnification shall be the sole responsibility of the Claimant Trust and payable
solely from the Claimant Trust Assets.

6. Compensation and Duties of Trustees.

The salient terms of each Trustee’s employment, including such Trustee’s duties and
compensation shall be set forth in the Claimant Trust Agreement and the Litigation Sub-Trust
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Agreement, as appropriate. The Trustees shall each be entitled to reasonable compensation in an
amount consistent with that of similar functionaries in similar types of bankruptcy cases.

7. Cooperation of Debtor and Reorganized Debtor.

To effectively investigate, prosecute, compromise and/or settle the Claims and/or Causes
of Action that constitute Claimant Trust Assets (including Estate Claims), the Claimant Trustee,
Litigation Trustee, and each of their professionals may require reasonable access to the Debtor’s
and Reorganized Debtor’s documents, information, and work product relating to the Claimant
Trust Assets. Accordingly, the Debtor and the Reorganized Debtor, as applicable, shall
reasonably cooperate with the Claimant Trustee and Litigation Trustee, as applicable, in their
prosecution of Causes of Action and in providing the Claimant Trustee and Litigation Trustee
with copies of documents and information in the Debtor’s possession, custody, or control on the
Effective Date that either Trustee indicates relates to the Estate Claims or other Causes of
Action.

The Debtor and Reorganized Debtor shall preserve all records, documents or work
product (including all electronic records, documents, or work product) related to the Claims and
Causes of Action, including Estate Claims, until the earlier of (a) the dissolution of the
Reorganized Debtor or (b) termination of the Claimant Trust and Litigation Sub-Trust.

8. United States Federal Income Tax Treatment of the Claimant Trust.

Unless the IRS requires otherwise, for all United States federal income tax purposes, the
parties shall treat the transfer of the Claimant Trust Assets to the Claimant Trust as: (a) a
transfer of the Claimant Trust Assets (other than the amounts set aside in the Disputed Claims
Reserve, if the Claimant Trustee makes the election described in Section 7 below) directly to the
applicable Claimant Trust Beneficiaries followed by (b) the transfer by the such Claimant Trust
Beneficiaries to the Claimant Trust of such Claimant Trust Assets in exchange for the Claimant
Trust Interests. Accordingly, the applicable Claimant Trust Beneficiaries shall be treated for
United States federal income tax purposes as the grantors and owners of their respective share of
the Claimant Trust Assets. The foregoing treatment shall also apply, to the extent permitted by
applicable law, for state and local income tax purposes.

9. Tax Reporting.

(a) The Claimant Trustee shall file tax returns for the Claimant Trust treating the
Claimant Trust as a grantor trust pursuant to Treasury Regulation section 1.671-4(a). The
Claimant Trustee may file an election pursuant to Treasury Regulation 1.468B-9(c) to treat the
Disputed Claims Reserve as a disputed ownership fund, in which case the Claimant Trustee will
file federal income tax returns and pay taxes for the Disputed Claims Reserve as a separate
taxable entity.

(b) The Claimant Trustee shall be responsible for payment, out of the Claimant Trust
Assets, of any taxes imposed on the Claimant Trust or its assets.
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(¢) The Claimant Trustee shall determine the fair market value of the Claimant Trust
Assets as of the Effective Date and notify the applicable Claimant Trust Beneficiaries of such
valuation, and such valuation shall be used consistently for all federal income tax purposes.

(d) The Claimant Trustee shall distribute such tax information to the applicable Claimant
Trust Beneficiaries as the Claimant Trustee determines is required by applicable law.

10. Claimant Trust Assets.

The Claimant Trustee shall have the exclusive right, on behalf of the Claimant Trust, to
institute, file, prosecute, enforce, abandon, settle, compromise, release, or withdraw any and all
Causes of Action included in the Claimant Trust Assets (except for the Estate Claims) without
any further order of the Bankruptcy Court, and the Claimant Trustee shall have the exclusive
right, on behalf of the Claimant Trust, to sell, liquidate, or otherwise monetize all Claimant Trust
Assets, except as otherwise provided in this Plan or in the Claimant Trust Agreement, without
any further order of the Bankruptcy Court. Notwithstanding anything herein to the contrary, the
Litigation Trustee shall have the exclusive right to institute, file, prosecute, enforce, abandon,
settle, compromise, release, or withdraw any and all Estate Claims included in the Claimant
Trust Assets without any further order of the Bankruptcy Court.

From and after the Effective Date, the Trustees, in accordance with section 1123(b)(3)
and (4) of the Bankruptcy Code, and on behalf of the Claimant Trust, shall each serve as a
representative of the Estate with respect to any and all Claimant Trust Assets, including the
Causes of Action and Estate Claims, as appropriate, and shall retain and possess the right to (a)
commence, pursue, settle, compromise, or abandon, as appropriate, any and all Causes of Action
in any court or other tribunal and (b) sell, liquidate, or otherwise monetize all Claimant Trust
Assets.

11. Claimant Trust Expenses.

From and after the Effective Date, the Claimant Trust shall, in the ordinary course of
business and without the necessity of any approval by the Bankruptcy Court, pay the reasonable
professional fees and expenses incurred by the Claimant Trust, the Litigation Sub-Trust, and any
professionals retained by such parties and entities from the Claimant Trust Assets, except as
otherwise provided in the Claimant Trust Agreement.

12. Trust Distributions to Claimant Trust Beneficiaries.

The Claimant Trustee, in its discretion, may make Trust Distributions to the Claimant
Trust Beneficiaries at any time and/or use the Claimant Trust Assets or proceeds thereof,
provided that such Trust Distributions or use is otherwise permitted under the terms of the Plan,
the Claimant Trust Agreement, and applicable law.

13. Cash Investments.

With the consent of the Claimant Trust Oversight Committee, the Claimant Trustee may
invest Cash (including any earnings thereon or proceeds therefrom) in a manner consistent with
the terms of the Claimant Trust Agreement; provided, however, that such investments are
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investments permitted to be made by a “liquidating trust” within the meaning of Treasury
Regulation section 301.7701-4(d), as reflected therein, or under applicable IRS guidelines,
rulings or other controlling authorities.

14. Dissolution of the Claimant Trust and Litigation Sub-Trust.

The Trustees and the Claimant Trust and Litigation Sub-Trust shall be discharged or
dissolved, as the case may be, at such time as: (a) the Litigation Trustee determines that the
pursuit of Estate Claims is not likely to yield sufficient additional proceeds to justify further
pursuit of such Estate Claims, (b) the Claimant Trustee determines that the pursuit of Causes of
Action (other than Estate Claims) is not likely to yield sufficient additional proceeds to justify
further pursuit of such Causes of Action, (c) the Clamant Trustee determines that the pursuit of
sales of other Claimant Trust Assets is not likely to yield sufficient additional proceeds to justify
further pursuit of such sales of Claimant Trust Assets, (d) all objections to Disputed Claims and
Equity Interests are fully resolved, (e) the Reorganized Debtor is dissolved, and (f) all
Distributions required to be made by the Claimant Trustee to the Claimant Trust Beneficiaries
under the Plan have been made, but in no event shall the Claimant Trust be dissolved later than
three years from the Effective Date unless the Bankruptcy Court, upon motion made within the
six-month period before such third anniversary (and, in the event of further extension, by order
of the Bankruptcy Court, upon motion made at least six months before the end of the preceding
extension), determines that a fixed period extension (not to exceed two years, together with any
prior extensions, without a favorable letter ruling from the Internal Revenue Service or an
opinion of counsel that any further extension would not adversely affect the status of the
Claimant Trust as a liquidating trust for federal income tax purposes) is necessary to facilitate or
complete the recovery on, and liquidation of, the Claimant Trust Assets; provided, however, that
each extension must be approved, upon a finding that the extension is necessary to facilitate or
complete the recovery on, and liquidation of the Claimant Trust Assets, by the Bankruptcy Court
within 6 months of the beginning of the extended term and no extension, together with any prior
extensions, shall exceed three years without a favorable letter ruling from the Internal Revenue
Service or an opinion of counsel that any further extension would not adversely affect the status
of the Claimant Trust as a liquidating trust for federal income tax purposes.

Upon dissolution of the Claimant Trust, and pursuant to the Claimant Trust Agreement,
any remaining Claimant Trust Assets that exceed the amounts required to be paid under the Plan
will be transferred (in the sole discretion of the Claimant Trustee) in Cash or in-kind to the
Holders of the Claimant Trust Interests as provided in the Claimant Trust Agreement.

C. The Reorganized Debtor

1. Corporate Existence

The Debtor will continue to exist after the Effective Date, with all of the powers of
partnerships pursuant to the law of the State of Delaware and as set forth in the Reorganized
Limited Partnership Agreement.
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2. Cancellation of Equity Interests and Release

On the Effective Date, (i) all prepetition Equity Interests, including the Class A Limited
Partnership Interests and the Class B/C Limited Partnership Interests, in the Debtor shall be
canceled, and (ii) all obligations or debts owed by, or Claims against, the Debtor on account of,
or based upon, the Interests shall be deemed as cancelled, released, and discharged, including all
obligations or duties by the Debtor relating to the Equity Interests in any of the Debtor’s
formation documents, including the Limited Partnership Agreement.

3. Issuance of New Partnership Interests

On the Effective Date, the Debtor or the Reorganized Debtor, as applicable, will issue
new Class A Limited Partnership Interests to (i) the Claimant Trust, as limited partner, and (i1)
New GP LLC, as general partner, and will admit (a) the Claimant Trust as the limited partner of
the Reorganized Debtor, and (b) New GP LLC as the general partner of the Reorganized Debtor.
The Claimant Trust, as limited partner, will ratify New GP LLC’s appointment as general partner
of the Reorganized Debtor. Also, on the Effective Date, the Claimant Trust, as limited partner,
and New GP LLC, as general partner, will execute the Reorganized Limited Partnership
Agreement and receive partnership interests in the Reorganized Debtor consistent with the terms
of the Reorganized Limited Partnership Agreement.

The Reorganized Limited Partnership Agreement does not provide for, and specifically
disclaims, the indemnification obligations under the Limited Partnership Agreement, including
any such indemnification obligations that accrued or arose or could have been brought prior to
the Effective Date. Any indemnification Claims under the Limited Partnership Agreement that
accrued, arose, or could have been filed prior to the Effective Date will be resolved through the
Claims resolution process provided that a Claim is properly filed in accordance with the
Bankruptcy Code, the Plan, or the Bar Date Order. Each of the Debtor, the Reorganized Debtor,
the Claimant Trust, and the Litigation Sub-Trust reserve all rights with respect to any such
indemnification Claims.

4. Management of the Reorganized Debtor

Subject to and consistent with the terms of the Reorganized Limited Partnership
Agreement, the Reorganized Debtor shall be managed by its general partner, New GP LLC. The
initial officers and employees of the Reorganized Debtor shall be selected by the Claimant
Trustee. The Reorganized Debtor may, in its discretion, also utilize a Sub-Servicer in addition to
or in lieu of the retention of officers and employees.

As set forth in the Reorganized Limited Partnership Agreement, New GP LLC will
receive a fee for managing the Reorganized Debtor. Although New GP LLC will be a limited
liability company, it will elect to be treated as a C-Corporation for tax purposes. Therefore, New
GP LLC (and any taxable income attributable to it) will be subject to corporate income taxation
on a standalone basis, which may reduce the return to Claimants.
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5. Vesting of Assets in the Reorganized Debtor

Except as otherwise provided in this Plan or the Confirmation Order, on or after the
Effective Date, all Reorganized Debtor Assets will vest in the Reorganized Debtor, free and clear
of all Liens, Claims, charges or other encumbrances pursuant to section 1141(c) of the
Bankruptcy Code except with respect to such Liens, Claims, charges and other encumbrances
that are specifically preserved under this Plan upon the Effective Date.

The Reorganized Debtor shall be the exclusive trustee of the Reorganized Debtor Assets
for purposes of 31 U.S.C. § 3713(b) and 26 U.S.C. § 6012(b)(3), as well as the representative of
the Estate appointed pursuant to section 1123(b)(3)(B) of the Bankruptcy Code with respect to
the Reorganized Debtor Assets.

6. Purpose of the Reorganized Debtor

Except as may be otherwise provided in this Plan or the Confirmation Order, the
Reorganized Debtor will continue to manage the Reorganized Debtor Assets (which shall
include, for the avoidance of doubt, serving as the investment manager of the Managed Funds)
and may use, acquire or dispose of the Reorganized Debtor Assets and compromise or settle any
Claims with respect to the Reorganized Debtor Assets without supervision or approval by the
Bankruptcy Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules. The
Reorganized Debtor shall oversee the resolution of Claims in Class 1 through Class 7.

Without limiting the foregoing, the Reorganized Debtor will pay the charges that it incurs
after the Effective Date for Professionals’ fees, disbursements, expenses or related support
services (including reasonable fees relating to the preparation of Professional fee applications) in
the ordinary course of business and without application or notice to, or order of, the Bankruptcy
Court.

7. Distribution of Proceeds from the Reorganized Debtor Assets; Transfer of
Reorganized Debtor Assets

Any proceeds received by the Reorganized Debtor will be distributed to the Claimant
Trust, as limited partner, and New GP LLC, as general partner, in the manner set forth in the
Reorganized Limited Partnership Agreement. As set forth in the Reorganized Limited
Partnership Agreement, the Reorganized Debtor may, from time to time distribute Reorganized
Debtor Assets to the Claimant Trust either in Cash or in-kind, including to institute the wind-
down and dissolution of the Reorganized Debtor. Any assets distributed to the Claimant Trust
will be (1) deemed transferred in all respects as forth in ARTICLE IV.B.1, (ii) deemed Claimant
Trust Assets, and (ii1) administered as Claimant Trust Assets.

D. Company Action

Each of the Debtor, the Reorganized Debtor, and the Trustees, as applicable, may take
any and all actions to execute, deliver, File or record such contracts, instruments, releases and
other agreements or documents and take such actions as may be necessary or appropriate to
effectuate and implement the provisions of this Plan, the Claimant Trust Agreement, the
Reorganized Limited Partnership Agreement, or the New GP LLC Documents, as applicable, in
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the name of and on behalf of the Debtor, the Reorganized Debtor, or the Trustees, as applicable,
and in each case without further notice to or order of the Bankruptcy Court, act or action under
applicable law, regulation, order, or rule or any requirement of further action, vote or other
approval or authorization by the security holders, officers, or directors of the Debtor or the
Reorganized Debtor, as applicable, or by any other Person.

Prior to, on or after the Effective Date (as appropriate), all matters provided for pursuant
to this Plan that would otherwise require approval of the stockholders, partners, directors,
managers, or members of the Debtor, any Related Entity, or any Affiliate thereof (as of prior to
the Effective Date) will be deemed to have been so approved and will be in effect prior to, on or
after the Effective Date (as appropriate) pursuant to applicable law and without any requirement
of further action by the stockholders, partners, directors, managers or members of such Persons,
or the need for any approvals, authorizations, actions or consents of any Person.

All matters provided for in this Plan involving the legal or corporate structure of the
Debtor, the Reorganized Debtor, or the Claimant Trust, as applicable, and any legal or corporate
action required by the Debtor, the Reorganized Debtor, or the Claimant Trust, as applicable, in
connection with this Plan, will be deemed to have occurred and will be in full force and effect in
all respects, in each case without further notice to or order of the Bankruptcy Court, act or action
under applicable law, regulation, order, or rule or any requirement of further action, vote or other
approval or authorization by the security holders, partners, directors, managers, or members of
the Debtor, the Reorganized Debtor, or the Claimant Trust, as applicable, or by any other Person.
On the Effective Date, the appropriate officers of the Debtor and the Reorganized Debtor, as
applicable, as well as the Trustees, are authorized to issue, execute, deliver, and consummate the
transactions contemplated by, the contracts, agreements, documents, guarantees, pledges,
consents, securities, certificates, resolutions and instruments contemplated by or described in this
Plan in the name of and on behalf of the Debtor and the Reorganized Debtor, as well as the
Trustees, in each case without further notice to or order of the Bankruptcy Court, act or action
under applicable law, regulation, order, or rule or any requirement of further action, vote or other
approval or authorization by any Person. The appropriate officer of the Debtor, the Reorganized
Debtor, as well as the Trustees, will be authorized to certify or attest to any of the foregoing
actions.

E. Release of Liens, Claims and Equity Interests

Except as otherwise provided in the Plan or in any contract, instrument, release or other
agreement or document entered into or delivered in connection with the Plan, from and after the
Effective Date and concurrently with the applicable distributions made pursuant to the Plan, all
Liens, Claims, Equity Interests, mortgages, deeds of trust, or other security interests against the
property of the Estate will be fully released, terminated, extinguished and discharged, in each
case without further notice to or order of the Bankruptcy Court, act or action under applicable
law, regulation, order, or rule or the vote, consent, authorization or approval of any Entity. Any
Entity holding such Liens or Equity Interests extinguished pursuant to the prior sentence will,
pursuant to section 1142 of the Bankruptcy Code, promptly execute and deliver to the Debtor,
the Reorganized Debtor, or the Claimant Trustee, as applicable, such instruments of termination,
release, satisfaction and/or assignment (in recordable form) as may be reasonably requested by
the Debtor, the Reorganized Debtor, or the Claimant Trustee, as applicable. For the avoidance of
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doubt, this section is in addition to, and shall not be read to limit in any respects, ARTICLE
IV.C.2.

F. Cancellation of Notes, Certificates and Instruments

Except for the purpose of evidencing a right to a distribution under this Plan and except
as otherwise set forth in this Plan, on the Effective Date, all agreements, instruments, Securities
and other documents evidencing any prepetition Claim or Equity Interest and any rights of any
Holder in respect thereof shall be deemed cancelled, discharged, and of no force or effect. The
holders of or parties to such cancelled instruments, Securities, and other documentation will have
no rights arising from or related to such instruments, Securities, or other documentation or the
cancellation thereof, except the rights provided for pursuant to this Plan, and the obligations of
the Debtor thereunder or in any way related thereto will be fully released, terminated,
extinguished and discharged, in each case without further notice to or order of the Bankruptcy
Court, act or action under applicable law, regulation, order, or rule or any requirement of further
action, vote or other approval or authorization by any Person. For the avoidance of doubt, this
section is in addition to, and shall not be read to limit in any respects, ARTICLE IV.C.2.

G. Cancellation of Existing Instruments Governing Security Interests

Upon payment or other satisfaction of an Allowed Class 1 or Allowed Class 2 Claim, or
promptly thereafter, the Holder of such Allowed Class 1 or Allowed Class 2 Claim shall deliver
to the Debtor, the Reorganized Debtor, or the Claimant Trustee, as applicable, any collateral or
other property of the Debtor held by such Holder, together with any termination statements,
instruments of satisfaction, or releases of all security interests with respect to its Allowed Class 1
or Allowed Class 2 Claim that may be reasonably required to terminate any related financing
statements, mortgages, mechanics’ or other statutory Liens, or /is pendens, or similar interests or
documents.

H. Control Provisions

To the extent that there is any inconsistency between this Plan as it relates to the
Claimant Trust, the Claimant Trust Agreement, the Reorganized Debtor, or the Reorganized
Limited Partnership Agreement, this Plan shall control.

I. Treatment of Vacant Classes

Any Claim or Equity Interest in a Class considered vacant under ARTICLE III.C of this
Plan shall receive no Plan Distributions.

J. Plan Documents

The documents, if any, to be Filed as part of the Plan Documents, including any
documents filed with the Plan Supplement, and any amendments, restatements, supplements, or
other modifications to such documents, and any consents, waivers, or other deviations under or
from any such documents, shall be incorporated herein by this reference (including to the
applicable definitions in ARTICLE I hereof) and fully enforceable as if stated in full herein.
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The Debtor and the Committee are currently working to finalize the forms of certain of
the Plan Documents to be filed with the Plan Supplement. To the extent that the Debtor and the
Committee cannot agree as to the form and content of such Plan Documents, they intend to
submit the issue to non-binding mediation pursuant to the Order Directing Mediation entered on
August 3, 2020 [D.I. 912].

K. Highland Capital Management, L.P. Retirement Plan and Trust

The Highland Capital Management, L.P. Retirement Plan And Trust (“Pension Plan”) is a
single-employer defined benefit pension plan covered by Title IV of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”). 29 U.S.C. §§ 1301-1461. The Debtor is
the contributing sponsor and, as such, the PBGC asserts that the Debtor is liable along with any
members of the contributing sponsor’s controlled-group within the meaning of 29 U.S.C. §§
1301(a)(13), (14) with respect to the Pension Plan.

Upon the Effective Date, the Reorganized Debtor shall be deemed to have assumed the
Pension Plan and shall comply with all applicable statutory provisions of ERISA and the Internal
Revenue Code (the “IRC”), including, but not limited to, satisfying the minimum funding
standards pursuant to 26 U.S.C. §§ 412, 430, and 29 U.S.C. §§ 1082, 1083; paying the PBGC
premiums in accordance with 29 U.S.C. §§ 1306 and 1307; and administering the Pension Plan
in accordance with its terms and the provisions of ERISA and the IRC. In the event that the
Pension Plan terminates after the Plan of Reorganization Effective Date, the PBGC asserts that
the Reorganized Debtor and each of its controlled group members will be responsible for the
liabilities imposed by Title IV of ERISA.

Notwithstanding any provision of the Plan, the Confirmation Order, or the Bankruptcy
Code (including section 1141 thereof) to the contrary, neither the Plan, the Confirmation Order,
or the Bankruptcy Code shall be construed as discharging, releasing, exculpating or relieving the
Debtor, the Reorganized Debtor, or any person or entity in any capacity, from any liability or
responsibility, if any, with respect to the Pension Plan under any law, governmental policy, or
regulatory provision. PBGC and the Pension Plan shall not be enjoined or precluded from
enforcing such liability or responsibility against any person or entity as a result of any of the
provisions of the Plan, the Confirmation Order, or the Bankruptcy Code. The Debtor reserves
the right to contest any such liability or responsibility.

ARTICLE V.
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES

A. Assumption, Assienment, or Rejection of Executory Contracts and Unexpired
Leases

Unless an Executory Contract or Unexpired Lease: (i) was previously assumed or
rejected by the Debtor pursuant to this Plan on or prior to the Confirmation Date; (ii) previously
expired or terminated pursuant to its own terms or by agreement of the parties thereto; (iii) is the
subject of a motion to assume filed by the Debtor on or before the Confirmation Date; (iv)
contains a change of control or similar provision that would be triggered by the Chapter 11 Case
(unless such provision has been irrevocably waived); or (v) is specifically designated as a
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contract or lease to be assumed in the Plan or the Plan Supplement, on the Confirmation Date,
each Executory Contract and Unexpired Lease shall be deemed rejected pursuant to section 365
of the Bankruptcy Code, without the need for any further notice to or action, order, or approval
of the Bankruptcy Court, unless such Executory Contract or Unexpired Lease is listed in the Plan
Supplement.

At any time on or prior to the Confirmation Date, the Debtor may (i) amend the Plan
Supplement in order to add or remove a contract or lease from the list of contracts to be assumed
or (ii) assign (subject to applicable law) any Executory Contract or Unexpired Lease, as
determined by the Debtor in consultation with the Committee, or the Reorganized Debtor, as
applicable.

The Confirmation Order will constitute an order of the Bankruptcy Court approving the
above-described assumptions, rejections, and assumptions and assignments. Except as otherwise
provided herein or agreed to by the Debtor and the applicable counterparty, each assumed
Executory Contract or Unexpired Lease shall include all modifications, amendments,
supplements, restatements, or other agreements related thereto, and all rights related thereto.
Modifications, amendments, supplements, and restatements to prepetition Executory Contracts
and Unexpired Leases that have been executed by the Debtor during the Chapter 11 Case shall
not be deemed to alter the prepetition nature of the Executory Contract or Unexpired Lease or the
validity, priority, or amount of any Claims that may arise in connection therewith. To the extent
applicable, no change of control (or similar provision) will be deemed to occur under any such
Executory Contract or Unexpired Lease.

If certain, but not all, of a contract counterparty’s Executory Contracts and/or Unexpired
Leases are rejected pursuant to the Plan, the Confirmation Order shall be a determination that
such counterparty’s Executory Contracts and/or Unexpired Leases that are being assumed
pursuant to the Plan are severable agreements that are not integrated with those Executory
Contracts and/or Unexpired Leases that are being rejected pursuant to the Plan. Parties seeking
to contest this finding with respect to their Executory Contracts and/or Unexpired Leases must
file a timely objection to the Plan on the grounds that their agreements are integrated and not
severable, and any such dispute shall be resolved by the Bankruptcy Court at the Confirmation
Hearing (to the extent not resolved by the parties prior to the Confirmation Hearing).

Notwithstanding anything herein to the contrary, the Debtor shall assume or reject that
certain real property lease with Crescent TC Investors L.P. (“Landlord”) for the Debtor’s
headquarters located at 200/300 Crescent Ct., Suite #700, Dallas, Texas 75201 (the “Lease”) in
accordance with the notice to Landlord, procedures and timing required by 11 U.S.C. §365(d)(4),
as modified by that certain Agreed Order Granting Motion to Extend Time to Assume or Reject
Unexpired Nonresidential Real Property Lease [Docket No. 1122].

B. Claims Based on Rejection of Executory Contracts or Unexpired Leases

Any Executory Contract or Unexpired Lease not assumed or rejected on or before the
Confirmation Date shall be deemed rejected, pursuant to the Confirmation Order. Any Person
asserting a Rejection Claim shall File a proof of claim within thirty days of the Effective Date.
Any Rejection Claims that are not timely Filed pursuant to this Plan shall be forever disallowed
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and barred. If one or more Rejection Claims are timely Filed, the Claimant Trustee may File an
objection to any Rejection Claim.

Rejection Claims shall be classified as General Unsecured Claims and shall be treated in
accordance with ARTICLE III of this Plan.

C. Cure of Defaults for Assumed or Assigned Executory Contracts and Unexpired
Leases

Any monetary amounts by which any Executory Contract or Unexpired Lease to be
assumed or assigned hereunder is in default shall be satisfied, under section 365(b)(1) of the
Bankruptcy Code, by the Debtor upon assumption or assignment thereof, by payment of the
default amount in Cash as and when due in the ordinary course or on such other terms as the
parties to such Executory Contracts may otherwise agree. The Debtor may serve a notice on the
Committee and parties to Executory Contracts or Unexpired Leases to be assumed or assigned
reflecting the Debtor’s or Reorganized Debtor’s intention to assume or assign the Executory
Contract or Unexpired Lease in connection with this Plan and setting forth the proposed cure
amount (if any).

If a dispute regarding (1) the amount of any payments to cure a default, (2) the ability of
the Debtor, the Reorganized Debtor, or any assignee to provide “adequate assurance of future
performance” (within the meaning of section 365 of the Bankruptcy Code) under the Executory
Contract or Unexpired Lease to be assumed or assigned or (3) any other matter pertaining to
assumption or assignment, the cure payments required by section 365(b)(1) of the Bankruptcy
Code will be made following the entry of a Final Order or orders resolving the dispute and
approving the assumption or assignment.

Assumption or assignment of any Executory Contract or Unexpired Lease pursuant to the
Plan or otherwise and full payment of any applicable cure amounts pursuant to this ARTICLE
V.C shall result in the full release and satisfaction of any cure amounts, Claims, or defaults,
whether monetary or nonmonetary, including defaults of provisions restricting the change in
control or ownership interest composition or other bankruptcy-related defaults, arising under any
assumed or assigned Executory Contract or Unexpired Lease at any time prior to the effective
date of assumption or assignment. Any and all Proofs of Claim based upon Executory Contracts
or Unexpired Leases that have been assumed or assigned in the Chapter 11 Case, including
pursuant to the Confirmation Order, and for which any cure amounts have been fully paid
pursuant to this ARTICLE V.C, shall be deemed disallowed and expunged as of the
Confirmation Date without the need for any objection thereto or any further notice to or action,
order, or approval of the Bankruptcy Court.

ARTICLE VI.
PROVISIONS GOVERNING DISTRIBUTIONS

A. Dates of Distributions

Except as otherwise provided in this Plan, on the Effective Date or as soon as reasonably
practicable thereafter (or if a Claim is not an Allowed Claim or Equity Interest on the Effective
Date, on the date that such Claim or Equity Interest becomes an Allowed Claim or Equity
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Interest, or as soon as reasonably practicable thereafter), each Holder of an Allowed Claim or
Equity Interest against the Debtor shall receive the full amount of the distributions that this Plan
provides for Allowed Claims or Allowed Equity Interests in the applicable Class and in the
manner provided herein. If any payment or act under this Plan is required to be made or
performed on a date that is not on a Business Day, then the making of such payment or the
performance of such act may be completed on the next succeeding Business Day, but shall be
deemed to have been completed as of the required date. If and to the extent there are Disputed
Claims or Equity Interests, distributions on account of any such Disputed Claims or Equity
Interests shall be made pursuant to the provisions provided in this Plan. Except as otherwise
provided in this Plan, Holders of Claims and Equity Interests shall not be entitled to interest,
dividends or accruals on the distributions provided for therein, regardless of whether
distributions are delivered on or at any time after the Effective Date.

Upon the Effective Date, all Claims and Equity Interests against the Debtor shall be
deemed fixed and adjusted pursuant to this Plan and none of the Debtor, the Reorganized Debtor,
or the Claimant Trust will have liability on account of any Claims or Equity Interests except as
set forth in this Plan and in the Confirmation Order. All payments and all distributions made by
the Distribution Agent under this Plan shall be in full and final satisfaction, settlement and
release of all Claims and Equity Interests against the Debtor and the Reorganized Debtor.

At the close of business on the Distribution Record Date, the transfer ledgers for the
Claims against the Debtor and the Equity Interests in the Debtor shall be closed, and there shall
be no further changes in the record holders of such Claims and Equity Interests. The Debtor, the
Reorganized Debtor, the Trustees, and the Distribution Agent, and each of their respective
agents, successors, and assigns shall have no obligation to recognize the transfer of any Claims
against the Debtor or Equity Interests in the Debtor occurring after the Distribution Record Date
and shall be entitled instead to recognize and deal for all purposes hereunder with only those
record holders stated on the transfer ledgers as of the close of business on the Distribution
Record Date irrespective of the number of distributions to be made under this Plan to such
Persons or the date of such distributions.

B. Distribution Agent

Except as provided herein, all distributions under this Plan shall be made by the Claimant
Trustee, as Distribution Agent, or by such other Entity designated by the Claimant Trustee, as a
Distribution Agent on the Effective Date or thereafter. The Reorganized Debtor will be the
Distribution Agent with respect to Claims in Class 1 through Class 7.

The Claimant Trustee, or such other Entity designated by the Claimant Trustee to be the
Distribution Agent, shall not be required to give any bond or surety or other security for the
performance of such Distribution Agent’s duties unless otherwise ordered by the Bankruptcy
Court.

The Distribution Agent shall be empowered to (a) effect all actions and execute all
agreements, instruments, and other documents necessary to perform its duties under this Plan;
(b) make all distributions contemplated hereby; (c¢) employ professionals to represent it with
respect to its responsibilities; and (d) exercise such other powers as may be vested in the
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Distribution Agent by order of the Bankruptcy Court, pursuant to this Plan, or as deemed by the
Distribution Agent to be necessary and proper to implement the provisions hereof.

The Distribution Agent shall not have any obligation to make a particular distribution to a
specific Holder of an Allowed Claim if such Holder is also the Holder of a Disputed Claim.

C. Cash Distributions

Distributions of Cash may be made by wire transfer from a domestic bank, except that
Cash payments made to foreign creditors may be made in such funds and by such means as the
Distribution Agent determines are necessary or customary in a particular foreign jurisdiction.

D. Disputed Claims Reserve

On or prior to the Initial Distribution Date, the Claimant Trustee shall establish, fund and
maintain the Disputed Claims Reserve(s) in the appropriate Disputed Claims Reserve Amounts
on account of any Disputed Claims.

E. Distributions from the Disputed Claims Reserve

The Disputed Claims Reserve shall at all times hold Cash in an amount no less than the
Disputed Claims Reserve Amount. To the extent a Disputed Claim becomes an Allowed Claim
pursuant to the terms of this Plan, within 30 days of the date on which such Disputed Claim
becomes an Allowed Claim pursuant to the terms of this Plan, the Claimant Trustee shall
distribute from the Disputed Claims Reserve to the Holder thereof any prior distributions, in
Cash, that would have been made to such Allowed Claim if it had been Allowed as of the
Effective Date. For the avoidance of doubt, each Holder of a Disputed Claim that subsequently
becomes an Allowed Claim will also receive its Pro Rata share of the Claimant Trust Interests.
If, upon the resolution of all Disputed Claims any Cash remains in the Disputed Claims Reserve,
such Cash shall be transferred to the Claimant Trust and be deemed a Claimant Trust Asset.

F. Rounding of Payments

Whenever this Plan would otherwise call for, with respect to a particular Person, payment
of a fraction of a dollar, the actual payment or distribution shall reflect a rounding of such
fraction to the nearest whole dollar (up or down), with half dollars being rounded down. To the
extent that Cash to be distributed under this Plan remains undistributed as a result of the
aforementioned rounding, such Cash or stock shall be treated as “Unclaimed Property” under this
Plan.

G. De Minimis Distribution

Except as to any Allowed Claim that is Unimpaired under this Plan, none of the Debtor,
the Reorganized Debtor, or the Distribution Agent shall have any obligation to make any Plan
Distributions with a value of less than $100, unless a written request therefor is received by the
Distribution Agent from the relevant recipient at the addresses set forth in ARTICLE VI.J hereof
within 120 days after the later of the (i) Effective Date and (ii) the date such Claim becomes an
Allowed Claim. De minimis distributions for which no such request is timely received shall
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revert to the Claimant Trust. Upon such reversion, the relevant Allowed Claim (and any Claim
on account of missed distributions) shall be automatically deemed satistied, discharged and
forever barred, notwithstanding any federal or state escheat laws to the contrary.

H. Distributions on Account of Allowed Claims

Except as otherwise agreed by the Holder of a particular Claim or as provided in this
Plan, all distributions shall be made pursuant to the terms of this Plan and the Confirmation
Order. Except as otherwise provided in this Plan, distributions to any Holder of an Allowed
Claim shall, to the extent applicable, be allocated first to the principal amount of any such
Allowed Claim, as determined for U.S. federal income tax purposes and then, to the extent the
consideration exceeds such amount, to the remainder of such Claim comprising accrued but
unpaid interest, if any (but solely to the extent that interest is an allowable portion of such
Allowed Claim).

I. General Distribution Procedures

The Distribution Agent shall make all distributions of Cash or other property required
under this Plan, unless this Plan specifically provides otherwise. All Cash and other property
held by the Debtor, the Reorganized Debtor, or the Claimant Trust, as applicable, for ultimate
distribution under this Plan shall not be subject to any claim by any Person.

J. Address for Delivery of Distributions

Distributions to Holders of Allowed Claims, to the extent provided for under this Plan,
shall be made (1) at the addresses set forth in any written notices of address change delivered to
the Debtor and the Distribution Agent; (2) at the address set forth on any Proofs of Claim Filed
by such Holders (to the extent such Proofs of Claim are Filed in the Chapter 11 Case), (2), or (3)
at the addresses in the Debtor’s books and records.

If there is any conflict or discrepancy between the addresses set forth in (1) through (3) in
the foregoing sentence, then (i) the address in Section (2) shall control; (ii) if (2) does not apply,
the address in (1) shall control, and (iii) if (1) does not apply, the address in (3) shall control.

K. Undeliverable Distributions and Unclaimed Property

If the distribution to the Holder of any Allowed Claim is returned to the Reorganized
Debtor or the Claimant Trust as undeliverable, no further distribution shall be made to such
Holder, and Distribution Agent shall not have any obligation to make any further distribution to
the Holder, unless and until the Distribution Agent is notified in writing of such Holder’s then
current address.

Any Entity that fails to claim any Cash within six months from the date upon which a
distribution is first made to such Entity shall forfeit all rights to any distribution under this Plan
and such Cash shall thereafter be deemed an Claimant Trust Asset in all respects and for all
purposes. Entities that fail to claim Cash shall forfeit their rights thereto and shall have no claim
whatsoever against the Debtor’s Estate, the Reorganized Debtor, the Claimant Trust, or against
any Holder of an Allowed Claim to whom distributions are made by the Distribution Agent.
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L. Withholding Taxes

In connection with this Plan, to the extent applicable, the Distribution Agent shall comply
with all tax withholding and reporting requirements imposed on them by any Governmental Unit,
and all distributions made pursuant to this Plan shall be subject to such withholding and
reporting requirements. The Distribution Agent shall be entitled to deduct any U.S. federal, state
or local withholding taxes from any Cash payments made with respect to Allowed Claims, as
appropriate. As a condition to receiving any distribution under this Plan, the Distribution Agent
may require that the Holder of an Allowed Claim entitled to receive a distribution pursuant to
this Plan provide such Holder’s taxpayer identification number and such other information and
certification as may be deemed necessary for the Distribution Agent to comply with applicable
tax reporting and withholding laws. If a Holder fails to comply with such a request within one
year, such distribution shall be deemed an unclaimed distribution. Any amounts withheld
pursuant hereto shall be deemed to have been distributed to and received by the applicable
recipient for all purposes of this Plan.

M. Setoffs

The Distribution Agent may, to the extent permitted under applicable law, set off against
any Allowed Claim and any distributions to be made pursuant to this Plan on account of such
Allowed Claim, the claims, rights and causes of action of any nature that the Debtor, the
Reorganized Debtor, or the Distribution Agent may hold against the Holder of such Allowed
Claim that are not otherwise waived, released or compromised in accordance with this Plan;
provided, however, that neither such a setoff nor the allowance of any Claim hereunder shall
constitute a waiver or release by the Debtor, the Reorganized Debtor, or the Claimant Trustee of
any such claims, rights and causes of action that the Debtor, the Reorganized Debtor, or
Claimant Trustee possesses against such Holder. Any Holder of an Allowed Claim subject to
such setoff reserves the right to challenge any such setoff in the Bankruptcy Court or any other
court with jurisdiction with respect to such challenge.

N. Surrender of Cancelled Instruments or Securities

As a condition precedent to receiving any distribution pursuant to this Plan on account of
an Allowed Claim evidenced by negotiable instruments, securities, or notes canceled pursuant to
ARTICLE IV of this Plan, the Holder of such Claim will tender the applicable negotiable
instruments, securities, or notes evidencing such Claim (or a sworn affidavit identifying the
negotiable instruments, securities, or notes formerly held by such Holder and certifying that they
have been lost), to the Distribution Agent unless waived in writing by the Distribution Agent.

0. Lost, Stolen, Mutilated or Destroyved Securities

In addition to any requirements under any applicable agreement and applicable law, any
Holder of a Claim or Equity Interest evidenced by a security or note that has been lost, stolen,
mutilated, or destroyed will, in lieu of surrendering such security or note to the extent required
by this Plan, deliver to the Distribution Agent: (i) evidence reasonably satisfactory to the
Distribution Agent of such loss, theft, mutilation, or destruction; and (i1) such security or
indemnity as may be required by the Distribution Agent to hold such party harmless from any
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damages, liabilities, or costs incurred in treating such individual as a Holder of an Allowed
Claim or Equity Interest. Upon compliance with ARTICLE VI.O of this Plan as determined by
the Distribution Agent, by a Holder of a Claim evidenced by a security or note, such Holder will,
for all purposes under this Plan, be deemed to have surrendered such security or note to the
Distribution Agent.

ARTICLE VII.
PROCEDURES FOR RESOLVING CONTINGENT,
UNLIQUIDATED AND DISPUTED CLAIMS

A. Filing of Proofs of Claim

Unless such Claim appeared in the Schedules and is not listed as disputed, contingent, or
unliquidated, or such Claim has otherwise been Allowed or paid, each Holder of a Claim was
required to file a Proof of Claim on or prior to the Bar Date.

B. Disputed Claims

Following the Effective Date, each of the Reorganized Debtor or the Claimant Trustee, as
applicable, may File with the Bankruptcy Court an objection to the allowance of any Disputed
Claim or Disputed Equity Interest, request the Bankruptcy Court subordinate any Claims to
Subordinated Claims, or any other appropriate motion or adversary proceeding with respect to
the foregoing by the Claims Objection Deadline or, at the discretion of the Reorganized Debtor
or Claimant Trustee, as applicable, compromised, settled, withdrew or resolved without further
order of the Bankruptcy Court, and (ii) unless otherwise provided in the Confirmation Order, the
Reorganized Debtor or the Claimant Trust, as applicable, are authorized to settle, or withdraw
any objections to, any Disputed Claim or Disputed Equity Interests following the Effective Date
without further notice to creditors (other than the Entity holding such Disputed Claim or
Disputed Equity Interest) or authorization of the Bankruptcy Court, in which event such Claim or
Equity Interest shall be deemed to be an Allowed Claim or Equity Interest in the amount
compromised for purposes of this Plan.

C. Procedures Regarding Disputed Claims or Disputed Equity Interests

No payment or other distribution or treatment shall be made on account of a Disputed
Claim or Disputed Equity Interest unless and until such Disputed Claim or Disputed Equity
Interest becomes an Allowed Claim or Equity Interests and the amount of such Allowed Claim
or Equity Interest, as applicable, is determined by order of the Bankruptcy Court or by
stipulation between the Reorganized Debtor or Claimant Trust, as applicable, and the Holder of
the Claim or Equity Interest.

D. Allowance of Claims and Equity Interests

Following the date on which a Disputed Claim or Disputed Equity Interest becomes an
Allowed Claim or Equity Interest after the Distribution Date, the Distribution Agent shall make a
distribution to the Holder of such Allowed Claim or Equity Interest in accordance with the Plan.
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1. Allowance of Claims

After the Effective Date and subject to the other provisions of this Plan, the Reorganized
Debtor or the Claimant Trust, as applicable, will have and will retain any and all rights and
defenses under bankruptcy or nonbankruptcy law that the Debtor had with respect to any Claim.
Except as expressly provided in this Plan or in any order entered in the Chapter 11 Case prior to
the Effective Date (including, without limitation, the Confirmation Order), no Claim or Equity
Interest will become an Allowed Claim or Equity Interest unless and until such Claim or Equity
Interest is deemed Allowed under this Plan or the Bankruptcy Code or the Bankruptcy Court has
entered an order, including, without limitation, the Confirmation Order, in the Chapter 11 Case
allowing such Claim or Equity Interest.

2. Estimation

Subject to the other provisions of this Plan, the Debtor, prior to the Effective Date, and
the Reorganized Debtor or the Claimant Trustee, as applicable, after the Effective Date, may, at
any time, request that the Bankruptcy Court estimate (a) any Disputed Claim or Disputed Equity
Interest pursuant to applicable law and in accordance with this Plan and (b) any contingent or
unliquidated Claim pursuant to applicable law, including, without limitation, section 502(c) of
the Bankruptcy Code, and the Bankruptcy Court will retain jurisdiction under 28 U.S.C. §§ 157
and 1334 to estimate any Disputed Claim or Disputed Equity Interest, contingent Claim or
unliquidated Claim, including during the litigation concerning any objection to any Claim or
Equity Interest or during the pendency of any appeal relating to any such objection. All of the
aforementioned objection, estimation and resolution procedures are cumulative and not exclusive
of one another. Claims or Equity Interests may be estimated and subsequently compromised,
settled, withdrawn or resolved by any mechanism approved by the Bankruptcy Court. The rights
and objections of all parties are reserved in connection with any such estimation proceeding.

3. Disallowance of Claims

Any Claims or Equity Interests held by Entities from which property is recoverable under
sections 542, 543, 550, or 553 of the Bankruptcy Code, or that are a transferee of a transfer
avoidable under sections 522(%), 522(h), 544, 545, 547, 548, 549, or 724(a) of the Bankruptcy
Code, shall be deemed disallowed pursuant to section 502(d) of the Bankruptcy Code, and
holders of such Claims or Interests may not receive any distributions on account of such Claims
or Interests until such time as such Causes of Action against that Entity have been settled or a
Bankruptcy Court Order with respect thereto has been entered and all sums due, if any, to the
Reorganized Debtor or the Claimant Trust, as applicable, by that Entity have been turned over or
paid to the Reorganized Debtor or the Claimant Trust, as applicable.

EXCEPT AS OTHERWISE PROVIDED HEREIN OR AS AGREED TO BY THE
DEBTOR, REORGANIZED DEBTOR, OR CLAIMANT TRUSTEE, AS APPLICABLE,
ANY AND ALL PROOFS OF CLAIM FILED AFTER THE BAR DATE SHALL BE
DEEMED DISALLOWED AND EXPUNGED AS OF THE EFFECTIVE DATE
WITHOUT ANY FURTHER NOTICE TO OR ACTION, ORDER, OR APPROVAL OF
THE BANKRUPTCY COURT, AND HOLDERS OF SUCH CLAIMS MAY NOT
RECEIVE ANY DISTRIBUTIONS ON ACCOUNT OF SUCH CLAIMS, UNLESS SUCH
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LATE PROOF OF CLAIM HAS BEEN DEEMED TIMELY FILED BY A FINAL
ORDER.

ARTICLE VIIIL
EFFECTIVENESS OF THIS PLAN

A. Conditions Precedent to the Effective Date

The Effective Date of this Plan will be conditioned upon the satisfaction or waiver by the
Debtor (and, to the extent such condition requires the consent of the Committee, the consent of
the Committee with such consent not to be unreasonably withheld), pursuant to the provisions of
ARTICLE VIILB of this Plan of the following:

e This Plan and the Plan Documents, including the Claimant Trust Agreement and the
Reorganized Limited Partnership Agreement, and all schedules, documents,
supplements and exhibits to this Plan shall have been Filed in form and substance
reasonably acceptable to the Debtor and the Committee.

e The Confirmation Order shall have become a Final Order and shall be in form and
substance reasonably acceptable to the Debtor and the Committee. The Confirmation
Order shall provide that, among other things, (1) the Debtor, the Reorganized Debtor,
the Claimant Trustee, or the Litigation Trustee are authorized to take all actions
necessary or appropriate to effectuate and consummate this Plan, including, without
limitation, (a) entering into, implementing, effectuating, and consummating the
contracts, instruments, releases, and other agreements or documents created in
connection with or described in this Plan, (b) assuming the Executory Contracts and
Unexpired Leases set forth in the Plan Supplement, (c) making all distributions and
issuances as required under this Plan; and (d) entering into any transactions as set
forth in the Plan Documents; (ii) the provisions of the Confirmation Order and this
Plan are nonseverable and mutually dependent; (iii) the implementation of this Plan in
accordance with its terms is authorized; (iv) pursuant to section 1146 of the
Bankruptcy Code, the delivery of any deed or other instrument or transfer order, in
furtherance of, or in connection with this Plan, including any deeds, bills of sale, or
assignments executed in connection with any disposition or transfer of Assets
contemplated under this Plan, shall not be subject to any Stamp or Similar Tax; and
(v) the vesting of the Claimant Trust Assets in the Claimant Trust and the
Reorganized Debtor Assets in the Reorganized Debtor, in each case as of the
Effective Date free and clear of liens and claims to the fullest extent permissible
under applicable law pursuant to section 1141(c) of the Bankruptcy Code except with
respect to such Liens, Claims, charges and other encumbrances that are specifically
preserved under this Plan upon the Effective Date.

e All documents and agreements necessary to implement this Plan, including without
limitation, the Reorganized Limited Partnership Agreement, the Claimant Trust
Agreement, and the New GP LLC Documents, in each case in form and substance
reasonably acceptable to the Debtor and the Committee, shall have (a) been tendered
for delivery, and (b) been effected by, executed by, or otherwise deemed binding
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upon, all Entities party thereto and shall be in full force and effect. All conditions
precedent to such documents and agreements shall have been satisfied or waived
pursuant to the terms of such documents or agreements.

e All authorizations, consents, actions, documents, approvals (including any
governmental approvals), certificates and agreements necessary to implement this
Plan, including, without limitation, the Reorganized Limited Partnership Agreement,
the Claimant Trust Agreement, and the New GP LLC Documents, shall have been
obtained, effected or executed and delivered to the required parties and, to the extent
required, filed with the applicable governmental units in accordance with applicable
laws and any applicable waiting periods shall have expired without any action being
taken or threatened by any competent authority that would restrain or prevent
effectiveness or consummation of the Restructuring.

e The Debtor shall have obtained applicable directors’ and officers’ insurance coverage
that is acceptable to each of the Debtor, the Committee, the Claimant Trust Oversight
Committee, the Claimant Trustee and the Litigation Trustee.

e The Professional Fee Reserve shall be funded pursuant to this Plan in an amount
determined by the Debtor in good faith.

B. Waiver of Conditions

The conditions to effectiveness of this Plan set forth in this ARTICLE VIII (other than
that the Confirmation Order shall have been entered) may be waived in whole or in part by the
Debtor (and, to the extent such condition requires the consent of the Committee, the consent of
the Committee) and any applicable parties in Section VIL.A of this Plan, without notice, leave or
order of the Bankruptcy Court or any formal action other than proceeding to confirm or
effectuate this Plan. The failure to satisfy or waive a condition to the Effective Date may be
asserted by the Debtor regardless of the circumstances giving rise to the failure of such condition
to be satisfied. The failure of the Debtor to exercise any of the foregoing rights will not be
deemed a waiver of any other rights, and each right will be deemed an ongoing right that may be
asserted at any time by the Debtor, the Reorganized Debtor, or the Claimant Trust, as applicable.

C. Dissolution of the Committee

On the Effective Date, the Committee will dissolve, and the members of the Committee
and the Committee’s Professionals will cease to have any role arising from or relating to the
Chapter 11 Case, except in connection with final fee applications of Professionals for services
rendered prior to the Effective Date (including the right to object thereto). The Professionals
retained by the Committee and the members thereof will not be entitled to assert any fee claims
for any services rendered to the Committee or expenses incurred in the service of the Committee
after the Effective Date, except for reasonable fees for services rendered, and actual and
necessary costs incurred, in connection with any applications for allowance of Professional Fees
pending on the Effective Date or filed and served after the Effective Date pursuant to the Plan.
Nothing in the Plan shall prohibit or limit the ability of the Debtor’s or Committee’s

47
Appx. 0057



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 58 of 955 PagelD 350
Case 19-34054-sgjl1 Doc 1808 Filed 01/22/21 Entered 01/22/21 18:59:39 Page 54 of 66

Professionals to represent either of the Trustees or to be compensated or reimbursed per the Plan
and the Claimant Trust Agreement in connection with such representation.

ARTICLE IX.
EXCULPATION, INJUNCTION AND RELATED PROVISIONS

A. General

Notwithstanding anything contained in the Plan to the contrary, the allowance,
classification and treatment of all Allowed Claims and Equity Interests and their respective
distributions and treatments under the Plan shall take into account the relative priority and rights
of the Claims and the Equity Interests in each Class in connection with any contractual, legal and
equitable subordination rights relating thereto whether arising under general principles of
equitable subordination, section 510 of the Bankruptcy Code, or otherwise.

B. Discharge of Claims

To the fullest extent provided under section 1141(d)(1)(A) and other applicable
provisions of the Bankruptcy Code, except as otherwise expressly provided by this Plan or the
Confirmation Order, all consideration distributed under this Plan will be in exchange for, and in
complete satisfaction, settlement, discharge, and release of, all Claims and Equity Interests of
any kind or nature whatsoever against the Debtor or any of its Assets or properties, and
regardless of whether any property will have been distributed or retained pursuant to this Plan on
account of such Claims or Equity Interests. Except as otherwise expressly provided by this Plan
or the Confirmation Order, upon the Effective Date, the Debtor and its Estate will be deemed
discharged and released under and to the fullest extent provided under section 1141(d)(1)(A) and
other applicable provisions of the Bankruptcy Code from any and all Claims and Equity Interests
of any kind or nature whatsoever, including, but not limited to, demands and liabilities that arose
before the Confirmation Date, and all debts of the kind specified in section 502(g), 502(h), or
502(i) of the Bankruptcy Code.

C. Exculpation

Subject in all respects to ARTICLE XII.D of this Plan, to the maximum extent permitted
by applicable law, no Exculpated Party will have or incur, and each Exculpated Party is hereby
exculpated from, any claim, obligation, suit, judgment, damage, demand, debt, right, Cause of
Action, remedy, loss, and liability for conduct occurring on or after the Petition Date in
connection with or arising out of (i) the filing and administration of the Chapter 11 Case; (ii) the
negotiation and pursuit of the Disclosure Statement, the Plan, or the solicitation of votes for, or
confirmation of, the Plan; (ii1) the funding or consummation of the Plan (including the Plan
Supplement) or any related agreements, instruments, or other documents, the solicitation of votes
on the Plan, the offer, issuance, and Plan Distribution of any securities issued or to be issued
pursuant to the Plan, including the Claimant Trust Interests, whether or not such Plan
Distributions occur following the Effective Date; (iv) the implementation of the Plan; and (v) any
negotiations, transactions, and documentation in connection with the foregoing clauses (i)-(iv);
provided, however, the foregoing will not apply to (a) any acts or omissions of an Exculpated
Party arising out of or related to acts or omissions that constitute bad faith, fraud, gross
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negligence, criminal misconduct, or willful misconduct or (b) Strand or any Employee other than
with respect to actions taken by such Entities from the date of appointment of the Independent
Directors through the Effective Date. This exculpation shall be in addition to, and not in
limitation of, all other releases, indemnities, exculpations, any other applicable law or rules, or
any other provisions of this Plan, including ARTICLE IV.C.2, protecting such Exculpated
Parties from liability.

D. Releases by the Debtor

On and after the Effective Date, each Released Party is deemed to be, hereby
conclusively, absolutely, unconditionally, irrevocably, and forever released and discharged by
the Debtor and the Estate, in each case on behalf of themselves and their respective successors,
assigns, and representatives, including, but not limited to, the Claimant Trust and the Litigation
Sub-Trust from any and all Causes of Action, including any derivative claims, asserted on behalf
of the Debtor, whether known or unknown, foreseen or unforeseen, matured or unmatured,
existing or hereafter arising, in law, equity, contract, tort or otherwise, that the Debtor or the
Estate would have been legally entitled to assert in their own right (whether individually or
collectively) or on behalf of the holder of any Claim against, or Interest in, a Debtor or other
Person.

Notwithstanding anything contained herein to the contrary, the foregoing release does not
release: (i) any obligations of any party under the Plan or any document, instrument, or
agreement executed to implement the Plan, (ii) the rights or obligations of any current employee
of the Debtor under any employment agreement or plan, (iii) the rights of the Debtor with respect
to any confidentiality provisions or covenants restricting competition in favor of the Debtor
under any employment agreement with a current or former employee of the Debtor, (iv) any
Avoidance Actions, or (v) any Causes of Action arising from willful misconduct, criminal
misconduct, actual fraud, or gross negligence of such applicable Released Party as determined by
Final Order of the Bankruptcy Court or any other court of competent jurisdiction.

Notwithstanding anything herein to the contrary, any release provided pursuant to this
ARTICLE IX.D (i) with respect to a Senior Employee, is conditioned in all respects on (a) such
Senior Employee executing a Senior Employee Stipulation on or prior to the Effective Date and
(b) the reduction of such Senior Employee’s Allowed Claim as set forth in the Senior Employee
Stipulation (such amount, the “Reduced Employee Claim™), and (ii) with respect to any
Employee, including a Senior Employee, shall be deemed null and void and of no force and
effect (1) if there is more than one member of the Claimant Trust Oversight Committee who does
not represent entities holding a Disputed or Allowed Claim (the “Independent Members”), the
Claimant Trustee and the Independent Members by majority vote determine or (2) if there is only
one Independent Member, the Independent Member after discussion with the Claimant Trustee,
determines (in each case after discussing with the full Claimant Trust Oversight Committee) that
such Employee (regardless of whether the Employee is then currently employed by the Debtor,
the Reorganized Debtor, or the Claimant Trustee):

e sues, attempts to sue, or threatens or works with or assists any entity or person to sue,
attempt to sue, or threaten the Reorganized Debtor, the Claimant Trust, the Litigation
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Sub-Trust, or any of their respective employees or agents, or any Released Party on or
in connection with any claim or cause of action arising prior to the Effective Date,

e has taken any action that, impairs or harms the value of the Claimant Trust Assets or
the Reorganized Debtor Assets, or

e (x) upon the request of the Claimant Trustee, has failed to provide reasonable
assistance in good faith to the Claimant Trustee or the Reorganized Debtor with
respect to (1) the monetization of the Claimant Trust Assets or Reorganized Debtor
Assets, as applicable, or (2) the resolution of Claims, or (y) has taken any action that
impedes or frustrates the Claimant Trustee or the Reorganized Debtor with respect to
any of the foregoing.

Provided, however, that the release provided pursuant to this ARTICLE IX.D will vest and the
Employee will be indefeasibly released pursuant to this ARTICLE IX.D if such Employee’s
release has not been deemed null and void and of no force and effect on or prior to the date that
is the date of dissolution of the Claimant Trust pursuant to the Claimant Trust Agreement.

By executing the Senior Employee Stipulation embodying this release, each Senior
Employee acknowledges and agrees, without limitation, to the terms of this release and the
tolling agreement contained in the Senior Employee Stipulation.

The provisions of this release and the execution of a Senior Employee Stipulation will not
in any way prevent or limit any Employee from (i) prosecuting its Claims, if any, against the
Debtor’s Estate, (ii) defending him or herself against any claims or causes of action brought
against the Employee by a third party, or (iii) assisting other persons in defending themselves
from any Estate Claims brought by the Litigation Trustee (but only with respect to Estate Claims
brought by the Litigation Trustee and not collection or other actions brought by the Claimant
Trustee).

E. Preservation of Rights of Action

1. Maintenance of Causes of Action

Except as otherwise provided in this Plan, after the Effective Date, the Reorganized
Debtor or the Claimant Trust will retain all rights to commence, pursue, litigate or settle, as
appropriate, any and all Causes of Action included in the Reorganized Debtor Assets or Claimant
Trust Assets, as applicable, whether existing as of the Petition Date or thereafter arising, in any
court or other tribunal including, without limitation, in an adversary proceeding Filed in the
Chapter 11 Case and, as the successors in interest to the Debtor and the Estate, may, and will
have the exclusive right to, enforce, sue on, settle, compromise, transfer or assign (or decline to
do any of the foregoing) any or all of the Causes of Action without notice to or approval from the
Bankruptcy Court.

2. Preservation of All Causes of Action Not Expressly Settled or Released

Unless a Cause of Action against a Holder of a Claim or an Equity Interest or other Entity
is expressly waived, relinquished, released, compromised or settled in this Plan or any Final
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Order (including, without limitation, the Confirmation Order), such Cause of Action is expressly
reserved for later adjudication by the Reorganized Debtor or Claimant Trust, as applicable
(including, without limitation, Causes of Action not specifically identified or of which the
Debtor may presently be unaware or that may arise or exist by reason of additional facts or
circumstances unknown to the Debtor at this time or facts or circumstances that may change or
be different from those the Debtor now believes to exist) and, therefore, no preclusion doctrine,
including, without limitation, the doctrines of res judicata, collateral estoppel, issue preclusion,
claim preclusion, waiver, estoppel (judicial, equitable or otherwise) or laches will apply to such
Causes of Action as a consequence of the confirmation, effectiveness, or consummation of this
Plan based on the Disclosure Statement, this Plan or the Confirmation Order, except where such
Causes of Action have been expressly released in this Plan or any other Final Order (including,
without limitation, the Confirmation Order). In addition, the right of the Reorganized Debtor or
the Claimant Trust to pursue or adopt any claims alleged in any lawsuit in which the Debtor is a
plaintiff, defendant or an interested party, against any Entity, including, without limitation, the
plaintiffs or co-defendants in such lawsuits, is expressly reserved.

F. Injunction

Upon entry of the Confirmation Order, all Enjoined Parties are and shall be
permanently enjoined, on and after the Effective Date, from taking any actions to interfere
with the implementation or consummation of the Plan.

Except as expressly provided in the Plan, the Confirmation Order, or a separate
order of the Bankruptcy Court, all Enjoined Parties are and shall be permanently
enjoined, on and after the Effective Date, with respect to any Claims and Equity Interests,
from directly or indirectly (i) commencing, conducting, or continuing in any manner any
suit, action, or other proceeding of any kind (including any proceeding in a judicial,
arbitral, administrative or other forum) against or affecting the Debtor or the property of
the Debtor, (ii) enforcing, levying, attaching (including any prejudgment attachment),
collecting, or otherwise recovering, enforcing, or attempting to recover or enforce, by any
manner or means, any judgment, award, decree, or order against the Debtor or the
property of the Debtor, (iii) creating, perfecting, or otherwise enforcing in any manner, any
security interest, lien or encumbrance of any kind against the Debtor or the property of the
Debtor, (iv) asserting any right of setoff, directly or indirectly, against any obligation due to
the Debtor or against property or interests in property of the Debtor, except to the limited
extent permitted under Sections 553 and 1141 of the Bankruptcy Code, and (v) acting or
proceeding in any manner, in any place whatsoever, that does not conform to or comply
with the provisions of the Plan.

The injunctions set forth herein shall extend to, and apply to any act of the type set
forth in any of clauses (i)-(v) of the immediately preceding paragraph against any
successors of the Debtor, including, but not limited to, the Reorganized Debtor, the
Litigation Sub-Trust, and the Claimant Trust and their respective property and interests in
property.

Subject in all respects to ARTICLE XII.D, no Enjoined Party may commence or
pursue a claim or cause of action of any kind against any Protected Party that arose or
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arises from or is related to the Chapter 11 Case, the negotiation of the Plan, the
administration of the Plan or property to be distributed under the Plan, the wind down of
the business of the Debtor or Reorganized Debtor, the administration of the Claimant
Trust or the Litigation Sub-Trust, or the transactions in furtherance of the foregoing
without the Bankruptcy Court (i) first determining, after notice and a hearing, that such
claim or cause of action represents a colorable claim of any kind, including, but not limited
to, negligence, bad faith, criminal misconduct, willful misconduct, fraud, or gross
negligence against a Protected Party and (ii) specifically authorizing such Enjoined Party
to bring such claim or cause of action against any such Protected Party; provided, however,
the foregoing will not apply to a claim or cause of action against Strand or against any
Employee other than with respect to actions taken, respectively, by Strand or by such
Employee from the date of appointment of the Independent Directors through the Effective
Date. The Bankruptcy Court will have sole and exclusive jurisdiction to determine
whether a claim or cause of action is colorable and, only to the extent legally permissible
and as provided for in ARTICLE XI, shall have jurisdiction to adjudicate the underlying
colorable claim or cause of action.

G. Duration of Injunctions and Stays

ARTICLE II. Unless otherwise provided in this Plan, in the Confirmation Order, or
in a Final Order of the Bankruptcy Court, (i) all injunctions and stays entered during the
Chapter 11 Case and in existence on the Confirmation Date shall remain in full force and
effect in accordance with their terms; and (ii) the automatic stay arising under section 362
of the Bankruptcy Code shall remain in full force and effect subject to Section 362(c) of the
Bankruptcy Code, and to the extent necessary if the Debtor does not receive a discharge,
the Court will enter an equivalent order under Section 105.

H. Continuance of January 9 Order

Unless otherwise provided in this Plan, in the Confirmation Order, or in a Final Order of
the Bankruptcy Court, the restrictions set forth in paragraphs 9 and 10 of the Order Approving
Settlement with Official Committee of Unsecured Creditors Regarding Governance of the Debtor
and Procedures for Operations in the Ordinary Course, entered by the Bankruptcy Court on
January 9, 2020 [D.I. 339] shall remain in full force and effect following the Effective Date.

ARTICLE X.
BINDING NATURE OF PLAN

On the Effective Date, and effective as of the Effective Date, the Plan, including, without
limitation, the provisions in ARTICLE IX, will bind, and will be deemed binding upon, all
Holders of Claims against and Equity Interests in the Debtor and such Holder’s respective
successors and assigns, to the maximum extent permitted by applicable law, notwithstanding
whether or not such Holder will receive or retain any property or interest in property under the
Plan. All Claims and Debts shall be fixed and adjusted pursuant to this Plan. The Plan shall also
bind any taxing authority, recorder of deeds, or similar official for any county, state,
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Governmental Unit or parish in which any instrument related to the Plan or related to any
transaction contemplated thereby is to be recorded with respect to nay taxes of the kind specified
in Bankruptcy Code section 1146(a).

ARTICLE XI.
RETENTION OF JURISDICTION

Pursuant to sections 105 and 1142 of the Bankruptcy Code and notwithstanding the entry
of the Confirmation Order and the occurrence of the Effective Date, the Bankruptcy Court shall,
after the Effective Date, retain such jurisdiction over the Chapter 11 Case and all Entities with
respect to all matters related to the Chapter 11 Case, the Reorganized Debtor, the Claimant Trust,
and this Plan to the maximum extent legally permissible, including, without limitation,
jurisdiction to:

e allow, disallow, determine, liquidate, classify, estimate or establish the priority,
secured, unsecured, or subordinated status of any Claim or Equity Interest, including,
without limitation, the resolution of any request for payment of any Administrative
Expense Claim and the resolution of any and all objections to the allowance or
priority of any Claim or Equity Interest;

e grant or deny any applications for allowance of compensation or reimbursement of
expenses authorized pursuant to the Bankruptcy Code or this Plan, for periods ending
on or before the Effective Date; provided, however, that, from and after the Effective
Date, the Reorganized Debtor shall pay Professionals in the ordinary course of
business for any work performed after the Effective Date subject to the terms of this
Plan and the Confirmation Order, and such payment shall not be subject to the
approval of the Bankruptcy Court;

e resolve any matters related to the assumption, assignment or rejection of any
Executory Contract or Unexpired Lease to which the Debtor is party or with respect
to which the Debtor, Reorganized Debtor, or Claimant Trust may be liable and to
adjudicate and, if necessary, liquidate, any Claims arising therefrom, including,
without limitation, any dispute regarding whether a contract or lease is or was
executory or expired;

e make any determination with respect to a claim or cause of action against a Protected
Party as set forth in ARTICLE IX;

e resolve any claim or cause of action against an Exculpated Party or Protected Party
arising from or related to the Chapter 11 Case, the negotiation of this Plan, the
administration of the Plan or property to be distributed under the Plan, the wind down
of the business of the Debtor or Reorganized Debtor, or the transactions in
furtherance of the foregoing;

e if requested by the Reorganized Debtor or the Claimant Trustee, authorize, approve,
and allow any sale, disposition, assignment or other transfer of the Reorganized
Debtor Assets or Claimant Trust Assets, including any break-up compensation or
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expense reimbursement that may be requested by a purchaser thereof; provided,
however, that neither the Reorganized Debtor nor the Claimant Trustee shall be
required to seek such authority or approval from the Bankruptcy Court unless
otherwise specifically required by this Plan or the Confirmation Order;

e if requested by the Reorganized Debtor or the Claimant Trustee, authorize, approve,
and allow any borrowing or the incurrence of indebtedness, whether secured or
unsecured by the Reorganized Debtor or Claimant Trust; provided, however, that
neither the Reorganized Debtor nor the Claimant Trustee shall be required to seek
such authority or approval from the Bankruptcy Court unless otherwise specifically
required by this Plan or the Confirmation Order;

e resolve any issues related to any matters adjudicated in the Chapter 11 Case;

e ensure that distributions to Holders of Allowed Claims and Allowed Equity Interests
are accomplished pursuant to the provisions of this Plan;

e decide or resolve any motions, adversary proceedings, contested or litigated matters
and any other Causes of Action (including Estate Claims) that are pending as of the
Effective Date or that may be commenced in the future, including approval of any
settlements, compromises, or other resolutions as may be requested by the Debtor, the
Reorganized Debtor, the Claimant Trustee, or the Litigation Trustee whether under
Bankruptcy Rule 9019 or otherwise, and grant or deny any applications involving the
Debtor that may be pending on the Effective Date or instituted by the Reorganized
Debtor, the Claimant Trustee, or Litigation Trustee after the Effective Date, provided
that the Reorganized Debtor, the Claimant Trustee, and the Litigation Trustee shall
reserve the right to commence actions in all appropriate forums and jurisdictions;

e cnter such orders as may be necessary or appropriate to implement, effectuate, or
consummate the provisions of this Plan, the Plan Documents, and all other contracts,
instruments, releases, and other agreements or documents adopted in connection with
this Plan, the Plan Documents, or the Disclosure Statement;

e resolve any cases, controversies, suits or disputes that may arise in connection with
the implementation, effectiveness, consummation, interpretation, or enforcement of
this Plan or any Entity’s obligations incurred in connection with this Plan;

e issue injunctions and enforce them, enter and implement other orders or take such
other actions as may be necessary or appropriate to restrain interference by any Entity
with implementation, effectiveness, consummation, or enforcement of this Plan,
except as otherwise provided in this Plan;

e cnforce the terms and conditions of this Plan and the Confirmation Order;

e resolve any cases, controversies, suits or disputes with respect to the release,
exculpation, indemnification, and other provisions contained herein and enter such
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orders or take such others actions as may be necessary or appropriate to implement or
enforce all such releases, injunctions and other provisions;

e enter and implement such orders or take such others actions as may be necessary or
appropriate if the Confirmation Order is modified, stayed, reversed, revoked or
vacated;

e resolve any other matters that may arise in connection with or relate to this Plan, the
Disclosure Statement, the Confirmation Order, the Plan Documents, or any contract,
instrument, release, indenture or other agreement or document adopted in connection
with this Plan or the Disclosure Statement; and

e enter an order concluding or closing the Chapter 11 Case after the Effective Date.

ARTICLE XII.
MISCELLANEOUS PROVISIONS

A. Payment of Statutory Fees and Filing of Reports

All outstanding Statutory Fees shall be paid on the Effective Date. All such fees payable,
and all such fees that become due and payable, after the Effective Date shall be paid by the
Reorganized Debtor when due or as soon thereafter as practicable until the Chapter 11 Case is
closed, converted, or dismissed. The Claimant Trustee shall File all quarterly reports due prior to
the Effective Date when they become due, in a form reasonably acceptable to the U.S. Trustee.
After the Effective Date, the Claimant Trustee shall File with the Bankruptcy Court quarterly
reports when they become due, in a form reasonably acceptable to the U.S. Trustee. The
Reorganized Debtor shall remain obligated to pay Statutory Fees to the Office of the U.S.
Trustee until the earliest of the Debtor’s case being closed, dismissed, or converted to a case
under chapter 7 of the Bankruptcy Code.

B. Modification of Plan

Effective as of the date hereof and subject to the limitations and rights contained in this
Plan: (a) the Debtor reserves the right, in accordance with the Bankruptcy Code and the
Bankruptcy Rules, to amend or modify this Plan prior to the entry of the Confirmation Order
with the consent of the Committee, such consent not to be unreasonably withheld; and (b) after
the entry of the Confirmation Order, the Debtor may, after notice and hearing and entry of an
order of the Bankruptcy Court, amend or modify this Plan, in accordance with section 1127(b) of
the Bankruptcy Code or remedy any defect or omission or reconcile any inconsistency in this
Plan in such manner as may be necessary to carry out the purpose and intent of this Plan.

C. Revocation of Plan

The Debtor reserves the right to revoke or withdraw this Plan prior to the Confirmation
Date and to File a subsequent chapter 11 plan with the consent of the Committee. If the Debtor
revokes or withdraws this Plan prior to the Confirmation Date, then: (i) this Plan shall be null
and void in all respects; (i1) any settlement or compromise embodied in this Plan, assumption of
Executory Contracts or Unexpired Leases effected by this Plan and any document or agreement
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executed pursuant hereto shall be deemed null and void except as may be set forth in a separate
order entered by the Bankruptcy Court; and (iii) nothing contained in this Plan shall:
(a) constitute a waiver or release of any Claims by or against, or any Equity Interests in, the
Debtor or any other Entity; (b) prejudice in any manner the rights of the Debtor or any other
Entity; or (c) constitute an admission, acknowledgement, offer or undertaking of any sort by the
Debtor or any other Entity.

D. Obligations Not Changed

Notwithstanding anything in this Plan to the contrary, nothing herein will affect or
otherwise limit or release any non-Debtor Entity’s (including any Exculpated Party’s) duties or
obligations, including any contractual and indemnification obligations, to the Debtor, the
Reorganized Debtor, or any other Entity whether arising under contract, statute, or otherwise.

E. Entire Agreement

Except as otherwise described herein, this Plan supersedes all previous and
contemporaneous negotiations, promises, covenants, agreements, understandings, and
representations on such subjects, all of which have become merged and integrated into this Plan.

F. Closing of Chapter 11 Case

The Claimant Trustee shall, after the Effective Date and promptly after the full
administration of the Chapter 11 Case, File with the Bankruptcy Court all documents required by
Bankruptcy Rule 3022 and any applicable order of the Bankruptcy Court to close the Chapter 11
Case.

G. Successors and Assigns

This Plan shall be binding upon and inure to the benefit of the Debtor and its successors
and assigns, including, without limitation, the Reorganized Debtor and the Claimant Trustee.
The rights, benefits, and obligations of any Person or Entity named or referred to in this Plan
shall be binding on, and shall inure to the benefit of, any heir, executor, administrator, successor,
or assign of such Person or Entity.

H. Reservation of Rights

Except as expressly set forth herein, this Plan shall have no force or effect unless and
until the Bankruptcy Court enters the Confirmation Order and the Effective Date occurs. Neither
the filing of this Plan, any statement or provision contained herein, nor the taking of any action
by the Debtor, the Reorganized Debtor, the Claimant Trustee, or any other Entity with respect to
this Plan shall be or shall be deemed to be an admission or waiver of any rights of: (1) the
Debtor, the Reorganized Debtor, or the Claimant Trustee with respect to the Holders of Claims
or Equity Interests or other Entity; or (2) any Holder of a Claim or an Equity Interest or other
Entity prior to the Effective Date.

Neither the exclusion or inclusion by the Debtor of any contract or lease on any exhibit,
schedule, or other annex to this Plan or in the Plan Documents, nor anything contained in this
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Plan, will constitute an admission by the Debtor that any such contract or lease is or is not an
executory contract or lease or that the Debtor, the Reorganized Debtor, the Claimant Trustee, or
their respective Affiliates has any liability thereunder.

Except as explicitly provided in this Plan, nothing herein shall waive, excuse, limit,
diminish, or otherwise alter any of the defenses, claims, Causes of Action, or other rights of the
Debtor, the Reorganized Debtor, or the Claimant Trustee under any executory or non-executory
contract.

Nothing in this Plan will increase, augment, or add to any of the duties, obligations,
responsibilities, or liabilities of the Debtor, the Reorganized Debtor, or the Claimant Trustee, as
applicable, under any executory or non-executory contract or lease.

If there 1s a dispute regarding whether a contract or lease is or was executory at the time
of its assumption under this Plan, the Debtor, the Reorganized Debtor, or the Claimant Trustee,
as applicable, shall have thirty (30) days following entry of a Final Order resolving such dispute
to alter their treatment of such contract.

I. Further Assurances

The Debtor, the Reorganized Debtor, or the Claimant Trustee, as applicable, all Holders
of Claims and Equity Interests receiving distributions hereunder, and all other Entities shall,
from time to time, prepare, execute and deliver any agreements or documents and take any other
actions as may be necessary or advisable to effectuate the provisions and intent of this Plan or
the Confirmation Order. On or before the Effective Date, the Debtor shall File with the
Bankruptcy Court all agreements and other documents that may be necessary or appropriate to
effectuate and further evidence the terms and conditions hereof.

J. Severability

If, prior to the Confirmation Date, any term or provision of this Plan is determined by the
Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Court will have the
power to alter and interpret such term or provision to make it valid or enforceable to the
maximum extent practicable, consistent with the original purpose of the term or provision held to
be invalid, void, or unenforceable, and such term or provision will then be applicable as altered
or interpreted. Notwithstanding any such holding, alteration or interpretation, the remainder of
the terms and provisions of this Plan will remain in full force and effect and will in no way be
affected, impaired, or invalidated by such holding, alteration, or interpretation. The
Confirmation Order will constitute a judicial determination and will provide that each term and
provision of this Plan, as it may have been altered or interpreted in accordance with the
foregoing, is valid and enforceable pursuant to its terms.

K. Service of Documents

All notices, requests, and demands to or upon the Debtor, the Reorganized Debtor, or the
Claimant Trustee to be effective shall be in writing and, unless otherwise expressly provided
herein, shall be deemed to have been duly given or made when actually delivered addressed as
follows:
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If to the Claimant Trust:

Highland Claimant Trust

c/o Highland Capital Management, L.P.
300 Crescent Court, Suite 700

Dallas, Texas 75201

Attention: James P. Seery, Jr.

If to the Debtor:

Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

Attention: James P. Seery, Jr.

with copies to:

Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
Attn: Jeffrey N. Pomerantz, Esq.

Ira D. Kharasch, Esq.

Gregory V. Demo, Esq.

If to the Reorganized Debtor:

Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

Attention: James P. Seery, Jr.
with copies to:

Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067
Attn: Jeffrey N. Pomerantz, Esq.

Ira D. Kharasch, Esq.

Gregory V. Demo, Esq.

L. Exemption from Certain Transfer Taxes Pursuant to Section 1146(a) of the
Bankruptcy Code

To the extent permitted by applicable law, pursuant to section 1146(a) of the Bankruptcy
Code, any transfers of property pursuant hereto shall not be subject to any Stamp or Similar Tax
or governmental assessment in the United States, and the Confirmation Order shall direct the
appropriate federal, state or local governmental officials or agents or taxing authority to forego
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the collection of any such Stamp or Similar Tax or governmental assessment and to accept for
filing and recordation instruments or other documents pursuant to such transfers of property
without the payment of any such Stamp or Similar Tax or governmental assessment. Such
exemption specifically applies, without limitation, to (1) all actions, agreements and documents
necessary to evidence and implement the provisions of and the distributions to be made under
this Plan; (ii) the maintenance or creation of security or any Lien as contemplated by this Plan;
and (iii) assignments, sales, or transfers executed in connection with any transaction occurring
under this Plan.

M. Governing Law

Except to the extent that the Bankruptcy Code, the Bankruptcy Rules or other federal
law is applicable, or to the extent that an exhibit or schedule to this Plan provides otherwise,
the rights and obligations arising under this Plan shall be governed by, and construed and
enforced in accordance with, the laws of Texas, without giving effect to the principles of
conflicts of law of such jurisdiction; provided, however, that corporate governance matters
relating to the Debtor, the Reorganized Debtor, New GP LLC, or the Claimant Trust, as
applicable, shall be governed by the laws of the state of organization of the Debtor, the
Reorganized Debtor, New GP LLC, or the Claimant Trustee, as applicable.

N. Tax Reporting and Compliance

The Debtor is hereby authorized to request an expedited determination under
section 505(b) of the Bankruptcy Code of the tax liability of the Debtor is for all taxable periods
ending after the Petition Date through, and including, the Effective Date.

0. Exhibits and Schedules

All exhibits and schedules to this Plan, if any, including the Exhibits and the Plan
Documents, are incorporated and are a part of this Plan as if set forth in full herein.

P. Controlling Document

In the event of an inconsistency between this Plan and any other instrument or document
created or executed pursuant to this Plan, or between this Plan and the Disclosure Statement, this
Plan shall control. The provisions of this Plan, the Disclosure Statement, and any Plan
Document, on the one hand, and of the Confirmation Order, on the other hand, shall be construed
in a manner consistent with each other so as to effectuate the purposes of each; provided,
however, that if there is determined to be any inconsistency between any provision of this Plan,
the Disclosure Statement, and any Plan Document, on the one hand, and any provision of the
Confirmation Order, on the other hand, that cannot be so reconciled, then, solely to the extent of
such inconsistency, the provisions of the Confirmation Order shall govern, and any such
provisions of the Confirmation Order shall be deemed a modification of this Plan, the Disclosure
Statement, and the Plan Documents, as applicable.

[Remainder of Page Intentionally Blank]
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Dated: January 22, 2021
Respectfully submitted,

NAGEMENT, L.P.

s

ChieffExecutive Officer and Chief Restructuring
Officer

Prepared by:

PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)

Ira D. Kharasch (CA Bar No. 109084)

Gregory V. Demo (NY Bar No. 5371992)

10100 Santa Monica Boulevard, 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

Email: jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
gdemo@pszjlaw.com

and

HAYWARD & ASSOCIATES PLLC

Melissa S. Hayward (TX Bar No. 24044908)

Zachery Z. Annable (TX Bar No. 24053075)

10501 N. Central Expy, Ste. 106

Dallas, TX 75231

Telephone: (972) 755-7100

Facsimile: (972) 755-7110

Email: MHayward@HaywardFirm.com
ZAnnable@HaywardFirm.com

Counsel for the Debtor and Debtor-in-Possession
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D. Michael Lynn

State Bar 1.D. No. 12736500

John Y. Bonds, III

State Bar 1.D. No. 02589100

Joshua N. Eppich

State Bar 1.D. No. 24050567

J. Robertson Clarke

State Bar 1.D. No. 24108098

BONDS ELLIS EPPICH SCHAFER JONES LLP
420 Throckmorton Street, Suite 1000
Fort Worth, Texas 76102

(817) 405-6900 telephone

(817) 405-6902 facsimile

ATTORNEYS FOR JAMES DONDERO

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: §
§
HIGHLAND CAPITAL MANAGEMENT, § Case No. 19-34054
L.P., §
§
Debtor. § Chapter 11

JAMES DONDERO’S OBJECTION TO FIFTH AMENDED PLAN OF
REORGANIZATION OF HIGHLAND CAPITAL MANAGEMENT, L.P.

James Dondero (“Respondent”), a creditor, indirect equity security holder, and party in
interest in the above-captioned bankruptcy case, hereby files this objection (the “Objection”) to
the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (the “Plan”).!
In support thereof, Respondent respectfully represents as follows:

PRELIMINARY STATEMENT

1. On October 16, 2019, Highland Capital Management, L.P. (“Highland” or the
“Debtor”) initiated a Chapter 11 proceeding in the United States Bankruptcy Court for the District

of Delaware. The Chapter 11 Case was subsequently transferred to this Court. The case was

! Capitalized terms used but not otherwise defined herein shall have the meanings given to them in the Plan.
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commenced with the expectation that Highland would emerge from Chapter 11 as a going concern.
However, during the case and leading up to the confirmation hearing on the Plan, Highland’s assets
have been liquidated at below value prices. Under the Plan, Highland’s assets will continue to be
liquidated for less than optimal prices, with a view to ultimately terminating Highland’s existence.

2. Confirmation of the Plan should be denied due to numerous deficiencies and
improprieties. The problems with the Plan as drafted include, but are not limited to, exculpation
and injunction provisions that extend far beyond permissible limits, a lack of transparency
following confirmation, inappropriate post-confirmation jurisdictional terms, and the wrongfully
obtained votes of certain affiliates of HarbourVest Partners, LLC (collectively, “HarbourVest”).
The Plan severs Respondent’s rights and fails to comply with the Bankruptcy Code and applicable

case law. Therefore, confirmation of the Plan should be denied.

OBJECTION
I. Both the Exculpation and Injunction Sections Violate Fifth Circuit Precedent.
3. The proposed exculpatory and injunction provisions are simply impermissible.

Both contravene established case law in the Fifth Circuit regarding the proper boundaries of such
provisions and merit denial of Plan confirmation.

4. First, Article IX.D proposes to exculpate each and every “Exculpated Party” for all
post-petition liability relating to the Debtor’s bankruptcy case. The term “Exculpated Party”
includes not just the Debtor but also, among others, the Debtor’s Employees, the Independent
Directors, the CEO/CRO, and the Related Persons of such parties. These exculpations in favor of
the Exculpated Parties are prohibited under Fifth Circuit precedent. See, e.g., In re Pacific Lumber,

Co., 584 F.3d 229 (5th Cir. 2009); Dropbox Inc. v. Thru Inc., Case No. 17-1958-G, 2018 U.S. Dist.

JAMES DONDERO’S OBJECTION TO PLAN CONFIRMATION PAGE 2
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LEXIS 179769 * 66-68 (N.D. Tex. Oct. 19, 2018) (finding that the scope of an exculpation clause
provided insulation to nondebtor third parties in contravention of Fifth Circuit law).

5. In Pacific Lumber, the Fifth Circuit made clear that section 524(e) prohibits the
exoneration of nondebtors such as a debtor’s management and professionals, but excluding official
committees and their members acting within the scope of their official duties, from negligence
during the course of their participation in the bankruptcy. The Fifth Circuit in Pacific Lumber
stated: “[T]he essential function of the exculpation clause proposed here is to absolve the released
parties from any negligent conduct that occurred during the course of the bankruptcy. The fresh
start § 524(e) provides to debtors is not intended to serve this purpose.” Pacific Lumber, 584 F.2d
at 252. Despite these clear limits, the exculpation provisions in the Plan go far beyond what is
permissible through the Bankruptcy Code’s intended “fresh start” to encompass virtually all acts
or omissions taken in connection with the Debtor’s bankruptcy case by a wide range of parties,
thus effectively exculpating an unknown number of individuals.

6. Second, Article IX.F creates a channeling injunction with respect to certain
“Protected Parties.” The injunction requires Bankruptcy Court approval to pursue any claims
related to the Debtor brought by any entity, including claims arising from a Protected Party’s post-
confirmation conduct. Much like the overbroad definition of “Exculpated Parties”, the definition
for “Protected Parties” includes a wide swath of individuals and entities beyond simply the Debtor.
As a result, the channeling injunction would bring into the Bankruptcy Court all claims against
such Exculpated Parties by any party who happens to have a claim or interest in the Debtor. The
proposed injunction is effectively a non-consensual third-party release, which is expressly
prohibited. See Dropbox, 2018 U.S. Dist. LEXIS 179769 * at 65 (disallowing similar injunction).

Moreover, the Fifth Circuit has held that a permanent injunction cannot be justified under the broad
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equity powers of Bankruptcy Code section 105 “if it effectively discharges a nondebtor.” Feld v.
Zale Corporation (In re Zale Corporation), 62 F.3d 746, 760 (5th Cir. 1995) (overturning
permanent injunction effectively discharging a nondebtor because such an injunction violates
section 524 of the Bankruptcy Code, which was designed only to discharge the debtor, not
nondebtor parties).

7. Furthermore, the channeling injunction in Article IX.F limits the jurisdiction to hear
claims against Protected Parties to only the Bankruptcy Court. In doing so, the Plan would
improperly disregard parties’ rights to bring claims even in courts with exclusive jurisdiction and
would ignore those courts with specialized jurisdiction to hear certain types of cases. Respondent
therefore objects to isolating (and potentially even providing) jurisdiction of any and all claims
against Protected Parties in the Bankruptcy Court through this channeling injunction.

8. In addition, the proposed injunction in Article IX.F is impermissibly vague and
broad and, as noted, applies to post-confirmation conduct and claims.

0. FED. R. BANKR. P. 3016(c) requires that, “[i]f a plan provides for an injunction
against conduct not otherwise enjoined under the Code, the plan and disclosure statement shall
describe in specific and conspicuous language (bold, italic, or underlined text) all acts to be
enjoined and identify the entities that would be subject to the injunction.” The Debtor fails to
provide such “specific and conspicuous language” about the proposed injunction here. The Plan
instead issues a blanket prohibition on entities from:

(i) commencing, conducting, or continuing in any manner, directly or indirectly,

any suit, action, or other proceeding of any kind (including any proceeding in a

judicial, arbitral, administrative or other forum) against or affecting the Debtor, the

Independent Directors, the Reorganized Debtor, or the Claimant Trust or the

property of any of the Debtor, the Independent Directors, the Reorganized Debtor,

or the Claimant Trust, (ii) enforcing, levying, attaching (including any prejudgment

attachment), collecting, or otherwise recovering by any manner or means, whether
directly or indirectly, any judgment, award, decree, or order against the Debtor, the
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Independent Directors, the Reorganized Debtor, or the Claimant Trust or the
property of any of the Debtor, the Independent Directors, the Reorganized Debtor,
or the Claimant Trust, . . . ; and (v) acting or proceeding in any manner, in any place
whatsoever, that does not conform to or comply with the provisions of the Plan.

Plan at IX.F. Much like the overbroad exculpation and channeling injunction provisions, this vague
and potentially limitless injunction is improper. As a result, the Plan should not be confirmed.

II. The Plan Fails to Meet Section 1129(a)(7) due to Lack of Appropriate Sale Procedures
for Post-Confirmation Operations.

10. The Plan envisions the liquidation of the Debtor’s assets by the Reorganized Debtor
and the Claimant Trust. This wind down, however, is subject to no oversight or predetermined
procedures to ensure that the process is both value-maximizing and transparent. This is critically
important because, during the course of the Debtor’s bankruptcy case, Respondent would allege
on information and belief that the Debtor has sold a number of assets of significant value outside
the ordinary course of the Debtor’s business as it was conducted prepetition without notice to
parties in interest or a complete marketing plan.

11. The proposed Plan’s lack of appropriate marketing and the resulting dampening of
competitive bidding requirements for the Reorganized Debtor’s assets indicates that the Debtor’s
creditors and equity holders could receive a higher recovery from the liquidation of the Debtor
under Chapter 7 of the Bankruptcy Code in which sales procedures are governed by the Bankruptcy
Court to ensure maximization of value through auction or other market-testing means. As it is, for
the Debtor to meet its burden to establish all elements of 11 U.S.C. § 1129, specifically including
the best interest test of section 1129(a)(7), the Debtor must detail why the proposed liquidation
process will test the market as fully as would be the case in Chapter 7.

12.  Moreover, Respondent believes that notice and an opportunity for other potential

bidders to come forward will not only provide transparency to the process but also will result in
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competitive bidding, increasing the value received by the beneficiaries of the Debtor’s liquidation.
An asset sale without transparency, on the other hand, will presumptively be done without
comprehensive market exposure. Courts have long recognized the need for competitive bidding
when approving sales. In re Muscongus Bay Company, 597 F.2d 11 (1st Cir. 1979); In re Alves, 52
B.R. 353 (Bankr. D. R.I. 1985); In re Dartmouth Audio Inc., 42 B.R. 871, 874 (Bankr. D. N.H.
1984). Competitive bidding yields higher offers and thus benefits the estate. The objective is “to
maximize the bidding, not to restrict it.” In re The Ohio Corrugating Company, 59 B.R. 11, 13
(Bankr. N.D. Ohio 1985) (quoting In re Beck Industries Inc., 605 F.2d 624, 637 (2d Cir. 1979)).
Additionally, because the Plan states that equity will receive some recovery under the Plan—
Article IILF states that there are no Classes deemed to reject the Plan or being excluded from
recovery—equity holders as well as all creditors should receive, inter alia, notice and an
opportunity to be heard on all significant liquidations and other transactions performed by the
Reorganized Debtor.

I11. Post-Confirmation Jurisdiction under the Plan is Improper.

13. The various jurisdictional provisions of the Plan are overbroad and mandate that
the Bankruptcy Court hear any matter involving the Debtor or its operations post-Effective Date.
First, as noted above, the injunction with respect to “Protected Parties” requires that “the
Bankruptcy Court will have sole jurisdiction to adjudicate any such claim for which approval of
the Bankruptcy Court to commence or pursue has been granted.” Plan at Art. IX.F. There is no
legal basis for barring recourse to other courts with exclusive jurisdiction—possibly providing the
Bankruptcy Court with jurisdiction it does not legally have, especially post-confirmation. See, e.g.,
Bank of La. v. Craig’s Stores of Tex., Inc. (In re Craig’s Stores of Tex., Inc.), 266 F.3d 388, 390

(5th Cir. 2001) (“After a debtor’s reorganization plan has been confirmed, the debtor’s estate, and
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thus bankruptcy jurisdiction, ceases to exist, other than for matters pertaining to the
implementation or execution of the plan.”). Second, the Bankruptcy Court’s jurisdiction should
not encompass claims and causes of action arising from the Reorganized Debtor’s post-
confirmation operations.

IVv. The Subordination Provisions are Improper.

14. The elimination of vacant Classes pursuant to Article IV.I would potentially
eliminate certain Classes on the Effective Date and any recovery for such Classes, including Class
9 for Subordinated Claims (assuming the HarbourVest claim in Class 9 is disallowed), despite the
later re-allocation of claims into such eliminated Classes.

15. The Plan contemplates subordination of Claims and Equity Interests yet provides
no mechanism, hearing requirement, or deadlines for such subordination. Instead, the Debtor
reserves in Article III.J the right to subordinate any Claim and the Claimant’s resulting Plan
treatment apparently without hearing.

V. Anyv Acceptance of the Plan by HarbourVest Should be Disallowed.

16. HarbourVest agreed to accept the Plan pursuant to the settlement with the Debtor
submitted to the Court pursuant to FED. R. BANK. P. 9019. If that settlement is approved by the
Court, HarbourVest will have, under the Plan, a Class 8 claim of $45 million and a Class 9 claim
of $35 million. Respondent would allege on information and belief that the Debtor’s CEO/CRO
has stated on multiple occasions that HarbourVest has no valid claim against the Debtor and that
its dispute with the Debtor could be settled for $5 million or less.

17. By including in the settlement agreement the requirement that HarbourVest vote
both its Class 8 and Class 9 claim to accept the Plan, the settlement agreement, on its face, reflects

the exchange of HarbourVest’s acceptance of the Plan for the vastly inflated claims agreed to by
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the Debtor. In other words, the Debtor purchased HarbourVest’s acceptance. This constitutes a
violation of Bankruptcy Code section 1129(a)(3) in that HarbourVest’s acceptance and the
payment for it were not in good faith.

CONCLUSION

For the foregoing reasons, Respondent respectfully requests that the Bankruptcy Court
enter an order (i) denying confirmation of the Plan, and (ii) granting Respondent such other and
further relief to which he may be justly entitled.

Dated: January 5, 2021 Respectfully submitted,

/s/ D. Michael Lynn

D. Michael Lynn

State Bar 1.D. No. 12736500

John Y. Bonds, III

State Bar 1.D. No. 02589100

Joshua N. Eppich

State Bar 1.D. No. 24050567

J. Robertson Clarke

State Bar 1.D. No. 24108098

BoNDS ELLIS EPPICH SCHAFER JONES LLP
420 Throckmorton Street, Suite 1000
Fort Worth, Texas 76102

(817) 405-6900 telephone

(817) 405-6902 facsimile

Email: michael.lynn@bondsellis.com
Email: john@bondsellis.com

Email: joshua@bondsellis.com
Email: robbie.clarke@bondsellis.com

ATTORNEYS FOR JAMES DONDERO

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on January 5, 2021, a true and correct copy of the
foregoing document was served via the Bankruptcy Court’s CM/ECF system on counsel for the
Debtor and on all other parties requesting or consenting to such service in this case.

/s/ J. Robertson Clarke
J. Robertson Clarke
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LedlieA. Collins, La Bar No. 14891
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Greta M. Brouphy, La. Bar No. 26216
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Heller, Draper & Horn, L.L.C.

650 Poydras Street, Suite 2500

New Orleans, LA 70130

Telephone: (504) 299-3300

Fax: (504) 299-3399

Attorneys for The Dugaboy Investment Trust and Get Good Trust

UNITED STATES BANKRUPTCY COURT FOR THE
NORTHERN DISTRICT OF TEXAS
DALLASDIVISION
IN RE: Chapter 11

Case No. 19-34054sgj11
HIGHLAND CAPITAL MANAGEMENT, L.P.

* X X %k ¥

Debtor

OBJECTION TO CONFIRMATION OF THE
DEBTOR'SFIFTH AMENDED PLAN OF REORGANIZATION

TO THE HONORABLE UNITED STATESBANKRUPTCY JUDGE:

The Dugaboy Investment Trust and Get Good Trust (jointly, “Movants’), submit this
Objection for the purpose of objecting to the Fifth Amended Plan of Reorganization of Highland
Capital Management, L.P. [Dkt. 1472] (the “Plan”) submitted by Highland Capital Management,
L.P. (“Debtor”). The Dugaboy Investment Trust is an equity owner of the Debtor and has filed
proofs of claim. See Claim Numbers 131 and 177. The Get Good Trust has filed proofs of claim

inthis case. See Claim Numbers 120, 128 and 129. If the Claims! filed by Movants are allowed,

! Capitalized terms not defined in this Objection are taken from the Plan and shall have the meanings given to them
in the Plan.
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Claimants possess claims in Class 7 or 8. The Dugaboy Investment Trust is a member of Class
11 of the Plan.

Movants assert that the Plan does not meet the requirements contained in the Bankruptcy
Code, Rules, and applicable case law to be confirmed.
ThePlan Violates 11 U.S.C. § 1129(a)(1)

In order to confirm a plan, the plan must meet the requirements set forth in 11 U.S.C. 8§
1122, 1123 and 1129. The Plan proposed by the Debtor fails to meet the requirements set forth
in the Bankruptcy Code and, as such, confirmation of the Plan must be denied. 11 USC §
1129(a) (1) requires that the Plan comply with the applicable provisions of thistitle. The cases
interpreting this section have held that a plan must meet the requirements of 11 U.S.C. 8§ 1122
and 1123. See In re Sar Ambulance Service, 540 B.R. 251, 260 (N.D.Tex. 2015); In re Save
Our Springs, 632 F.3d 168 174 5™ Cir. 2011); In Re Counsel of Unit Owners of 100 Harborview
Drive Condo, 572 B.R. 131, 137-139 (Bankr.D.Md. 2017).
The Plan Contains an Impermissible Claim Subordination Provision

Article I11.J of the Plan contains the following provision:

Under section 510 of the Bankruptcy Code, upon written notice, the Debtor the

Reorganized Debtor, and the Claimant Trustee reserve the right to re-classify, or
seek to subordinate, any Claim. . . .

The section gives the named parties the discretion upon “notice” to either subordinate a
Claim or re-characterize a Claim whether or not a legal basis exists to either re-characterize the
Claim or subordinate it. The term “notice” is nowhere defined, and any time the Bankruptcy
Code uses the term notice, it is always accompanied by the words “and a hearing”. 11 U.S.C. 88
1112, 707 and 554 are examples of Bankruptcy Code sections that require both notice and a

hearing prior to a party obtaining the relief sought in a pleading. Nowhere in the Bankruptcy
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Code can a debtor obtain relief without affording the parties affected by the requested relief an
opportunity for a hearing.

Under Bankruptcy Rule 7001(8), the subordination of a claim, as a genera rule, requires
the filing of an adversary proceeding. However, an exception to the rule is that a subordination
of aclaim can occur through a Plan. The Plan provision, as written, allows the designated parties
the ability to subordinate a claim or re-characterize a clam merely by sending aletter.

The Plan, Plan Supplements and Disclosure Statement do not identify any specific Claim
for which subordination is sought. Rather, in the recent Plan Supplement that was filed on
January 4" (Dkt. No. 1656), retained claims are lumped in with all other possible claims and a
laundry list of possible targets. (See Plan Supplement Dkt. No. 1656-1 Exhibit L.)
Notwithstanding the conflicting 5™ circuit case law concerning the necessary designation for the
retention of claims (See In re S Restructuring, 714 F.3d 860 (5" Cir. 2013) and In re Texas
Wyoming Drilling, 647 F.3d 547, 549 and 551 (5" Cir 2011) and In re United Operating, LLC,
540 F.3d 351 (5" Cir. 2008), the cases do require some notice to the creditor of the potential for
the subordination of such creditor’s claim. Bankruptcy Rule 7001 (8) cannot be read to allow a
complex “equitable subordination claim” that requires evidence and findings consistent with In
Re Mobile Steel, 563 F.2d 692 (5" Cir. 1977) to occur with only written notice immediately prior
to a confirmation hearing. The provision, as written, does not provide any party subject to the
so-called notice with due process and violates 11 U.S.C. § 1129(a)(1).

The Plan isNot Final and Contains an Impermissible Plan M odification Provision
In addition to the Plan, the Debtor must file a Plan Supplement which will include

various documents that will 1) govern the operations of the Highland Claimant Trust and the
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Litigation Trust, 2) identify retained causes of action; and 3) list the executory contracts and
leases that will be assumed by the Debtor and Plan Documents.

The problem with the Plan Supplement is that, as of the writing of this Objection and
possibly even after the hearing on the confirmation of the Debtor’s Plan, parties in interest will
not have seen the documents that will become an essential part of the Plan. Article 1V.J on page
36 of the Plan states:

The Debtor and the Committee are currently working to finalize the forms
of certain of the Plan Documents to be filed with the Plan Supplement. To the
extent that the Debtor and the Committee cannot agree as to the form and content

of such Plan Documents, they intend to submit the issue to non-binding mediation
pursuant to the Order Directing Mediation entered on August 3, 2020 [D.1. 912].

It is clear that no requirement exists in the Plan that the Plan Documents be finalized
prior to hearing on the confirmation of the Debtor’s Plan so that creditors can object if any terms
of the Plan Documents filed in the Plan Supplement adversely impact a creditor’s rights or are
inconsistent with the Bankruptcy Code and Rules.

The Plan contains a provision allowing modification of the Plan. It is not clear from the
language of the modification section the extent of judicial oversight that exists with respect to a
Plan modification and whether this Court will have the ability to determine if the proposed plan
modification is material or an immaterial. Article XI1.B (p. 55) of the Plan provides that the
Debtor reserves the right in accordance with the Bankruptcy Code and Rules to amend or modify
the Plan prior to the entry of the Confirmation Order with the “consent” of the Committee. The
provision does not require compliance with 11 U.S.C. § 1127(a) which specifically provides that
the proposed modification prior to confirmation must meet the requirements of 11 U.S.C. §1122
and 11 U.S.C. 81123. In contrast to the Plan provision concerning modification prior the entry
of the Confirmation Order, Article XI1.B of the Plan does recognize that any modification after

the entry of the Confirmation Order must meet the requirements set forth in 11 U.S.C. 88
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1127(b). From atextual point of view, modifications of the Plan both before and after the entry
of the Confirmation Order must meet the requirements of 11 U.S.C. 88 1122 and 1123.

ThePlan violates 11 U.S.C. § 1129(a)(7)

Under 11 U.S.C. 8 1129(a)(7), in order for a plan to be confirmed, each creditor as of the
effective date of the plan will receive or retain under the plan on account of claim or interest an
amount that is not less than the amount such holder would receive or retain if the debtor were
ligquidated under chapter 7.

While the Debtor’s Plan is aliquidation plan, creditors from a valuation point of view are
receiving an amount less than they would receive if the Debtor were liquidated under chapter 7.
The amount received by creditors under the Debtor’ s Plan cannot be viewed solely in the dollars
they receive but, rather, the amount actually received must be discounted by two provisions in
the Debtor’'s Plan that reduce the present value of the creditors’ recovery under the Plan. The
two discounting factors are the following provisions in the Highland Claimant Trust:

a) The Reorganized Debtor has no affirmative obligation to report any activity or
results to the holders of beneficial interestsin the Claimant Trust or potential holders
of beneficial interests; and

b) The holders of beneficia interests in the Claimant Trust are required to agree to a
standard of liability for the Claimant Trustee that only alows claims against the
Claimant Trustee for acts that constitute “fraud, willful misconduct or gross
negligence” (See Article 8 of the Highland Claimant Trust). A notable omission
from the standard of liability is a breach of fiduciary duty. This omission is contrary
to the statement contained in the Plan “In al circumstances, the Claimant Trustee
shall act in the best interests of the Claimant Trust Beneficiaries and with the same

fiduciary duty as a Chapter 7 trustee.” (See Plan Page 28)
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c) A Chapter 7 trustee, if it attempted to sell assets, would have to obtain Court
authority for the sale and would provide Notice to creditors of the sale. Under the
Plan no such requirement exists.

The Plan And Related Documentation Provide For Impermissible Non-debtor Exculpation,
Releases and I njunctions That Are Not Allowed Under Applicable 5 Circuit Case Law

A. Exculpation and Releases
Article IX of the Plan contains extensive exculpation and release provisions that far

exceed those allowed in the Fifth Circuit.

Article IX.C (the “Exculpation Clause’) exculpates each “Exculpated Party” from, inter
alia, any liability for conduct occurring on or after the Petition Date in connection with or arising
out of the filing and administration of the case, the funding, consummation and implementation
of the Plan, and any negotiations, transactions and documents pertaining to same that could be
asserted in their own name or on behalf of any holder of a clam or interest excluding acts
constituting bad faith, fraud, gross negligence, crimina misconduct or willful misconduct.

The term “Excul pated Parties” is defined? in Article 1.B.61 of the Plan to include:

1. The Debtor and its successors and assigns, direct and indirect majority-owned
subsidiaries, and the “Managed Funds,” which is defined in Article 1.B.83 of the Plan
to include Highland Multi-Strategy Credit Fund, L.P., Highland Restoration Capital
Partners, L.P., and any other investment vehicle managed by the Debtor pursuant to
the executory contracts assumed under the Plan;

2. Strand Advisors, Inc., the Debtor’ s general partner (“Strand”);

2 The definition of “Exculpated Parties” includes references to numerous other defined terms that also are defined in
Article 1.B, some of which are summarized here. For the sake of brevity, the definition of each defined term
contained in the definition of Exculpated Partiesis not reproduced here verbatim.
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3. John S. Dubel, James P. Seery, Jr. and Russell Nelms, the independent directors of
Strand appointed on January 9, 2020, and any additiona or replacement directors
appointed between then and the effective date of the Plan (collectively, the

“Independent Directors’);

4. The Official Committee of Unsecured Creditors appointed in the case (the
“Committee”);

5. The members of the Committee in their official capacities;

6. Professionals retained by the Debtor and the Committee in the case (the
“Professionals’);

7. James P. Seery, Jr., the Debtor’s chief executive office and chief restructuring officer
(the “CEO/CRQ"); and

8. “Related Persons’ of the Independent Directors, the Committee, the members of the
Committee, the Professionals and the CEO/CRO, which is defined to include, inter
alia, predecessors, successors, assigns, officers, directors, employees, managers,

attorneys, consultants, subsidiaries thereof.

The definition does expressly exclude from the definition certain named individuals and entities.
In addition to Article IX of the Plan, the Claimant Trust Agreement [Dkt. 1656-2, Exhibit
M] for which approval is sought as part of the Plan confirmation, also providesin Section 8.1 for
areduced standard of care by the parties described therein as the Claimant Trustee, the Delaware
Trustee, and the Oversight Board, any individua member thereof, by limiting their liability to

that for fraud, willful misconduct, or gross negligence.®

3 With respect to the Claimant Trustee, this appears to contradict Plan Article IV.B.5 (p. 28), which provides: “In all
circumstances, the Claimant Trustee shall act in the best interests of the Claimant Trust Beneficiaries and with the
same fiduciary duties as a chapter 7 trustee.”
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The scope of the Exculpation Clause is ambiguous because it does not specify a time
frame to which the exculpation applies. Rather than stating that it applies for actions during a
definite time period, such as occurring between the petition date and the effective date of the
plan, it runs from the petition date through “implementation of the Plan.” The word
“implementation” is not defined, which leaves the term subject to interpretation. Does it mean
the execution of documents to be executed pursuant to the Plan or the actual implementation of
the Plan through administration of assets and payment of claims? The ambiguity is exacerbated
by the introduction to the Exculpation Clause, which provides for its effect “to the maximum
extent permitted by applicable law”. Thus, one could expect that Debtor intends the Excul pation
Clause to apply to actions of excul pated parties for actions taken far into the future.

Article IX.D (the “Release Clause”) provides that each Released Party is deemed released
by the Debtor and the Estate, including the trusts created by the Plan (the Claimant Trust and
Litigation Sub-Trust) release each Released Party from, inter alia, any and all Causes of Action
that the Debtor or its estate could legally assert, except for obligations of the party under the Plan
certain other agreements, confidentiality and noncompetition agreements, avoidance actions, or
acts constituting bad faith, fraud, gross negligence, criminal misconduct or willful misconduct.*

The term “Released Parties’ isdefined in Article 1.B.111 of the Plan to include:

1. TheIndependent Directors

2. Strand, solely from the date of the appointment of the Independent Directors through

the effective date of the Plan;

3. The CEO/CRO;

4. The Committee;

5. The members of the Committee;

4 There are some additional limitations specific to “ Senior Employees.”
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6. The Professionals; and

7. The “Employees,” which is defined as the employees of the Debtor set forth in the

plan supplement.

The term “Causes of Action” is an 18 line definition in Article 1.B.19 to include just
about any type of cause of action, whether arising before or after the commencement of the
bankruptcy case.

The Release Clause applies to causes of action having no relationship to the case. The
Release Clause also waives claims of the newly created Claimant Trust and Litigation Sub-Trust
“existing or hereafter arising,” which means that these entities, which have conducted no
business as of the confirmation of the Plan, are releasing future, unknown claims against the
Released Parties, such as a future negligent breach of fiduciary duty claim.

The Exculpation Clause, the Release Clause and the Claimant Trust Agreement clearly
bestow protection from liability upon numerous non-debtor parties. Some of the parties covered
by the Exculpation Clause as Exculpated Parties, namely Managed Funds Highland Multi-
Strategy Credit Fund, L.P. and Highland Restoration Capital Partners, L.P., and possibly by the
use of “catch-al phrasing, SSPI Holdings, Inc., recently were argued to be outside the scope of
this Court’s oversight but for an agreement reached by the Debtor with the Committee allowing
for some notice protocols. See Debtor’s Response to Mr. James Dondero’s Motion For Entry of
An Order Requiring Notice And Hearing For Future Estate Transactions Occurring Outside The
Ordinary Course Of Business [Dkt. 1546]9 12

The Fifth Circuit decision in In re Pacific Lumber Co. 584 F.3d 229 (5" Cir. 2009) is
dispositive. In that case, the plan proposed to release the plan proponents and post-

reorganization owners of the reorganized debtor, the two new entities created by the plan, and

{00374857-13} 9

Appx. 0089



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 90 of 955 PagelD 382
Case 19-34054-sgj11 Doc 1667 Filed 01/05/21 Entered 01/05/21 16:22:08 Page 10 of 34

the creditor's committee (and their personnel) from liability—other than for willfulness and
gross negligence—related to proposing, implementing and administering the plan. Pacific, 584
F.3d at 251. This language is similar to the language of the Exculpation Clause. The Pacific
court cited the principle of 11 U.S.C. 8§ 524(e), which states that “discharge of a debt of the
debtor does not affect the liability of any other entity on . . . such debt.” Id. The court noted
that: “We see little equitable about protecting the released non-debtors from negligence suits
arising out of the reorganization.” Pacific, 584 F.3d at 252. It went on to cite other Fifth Circuit
authority establishing that 11 U.S.C. 524(¢e) only releases the debtor, not co-liable third parties,
and that the cases seem broadly to foreclose non-consensual non-debtor releases and permanent
injunctions. Pacific, 584 F.3d at 252, citing In re Coho Resources, Inc., 345 F.3d 338, 342 (5"
Cir. 2003); Hall v. National Gypsum Co., 105 F.3d 225, 229 (5" Cir. 1997); Matter of
Edgeworth, 993 F.2d 51, 53-54 (5™ Cir. 1993), Feld v. Zale Corporation, 62 F.3d 746 (5™ Cir.
1995). Finaly, the court stated:
There are no alegations in this record that either [plan proponents/owners
of reorganized debtors] or their or the Debtors officers or directors were jointly
liable for any of [debtors'] pre-petition debt. They are not guarantors or sureties,
nor are they insurers. Instead, the essential function of the exculpation clause
proposed here is to absolve the released parties from any negligent conduct that

occurred during the course of the bankruptcy. The fresh start § 524(e) provides to
debtorsis not intended to serve this purpose.

Pacific, 584 F.3d at 252-253.

The Pacific court struck down all of the non-debtor releases except those in favor of the
creditor's committee and its members. The rationale for alowing the exculpation of the
creditor’s committee and its members is that the law effectively grants them qualified immunity
for actions within the scope of their duties. Pacific, 584 F.3d at 253. The court also noted that
the creditor's committee and its members were the only disinterested volunteers among those

among the parties sought to be released, and reasoned that it would be extremely difficult to find
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members to serve on the committee if they can be sued by persons unhappy with the committee’s
performance or the outcome of the case. |d.

The Fifth Circuit noted the continuing viability of the rule of Pacificin Inre Vitro SA.B.
de CV, 701 F.3d 1031, 1059 (5™ Cir. 2012) (“. . . a non-consensual, non-debtor release through a
bankruptcy proceeding, is generally not available under United States law. Indeed, this court has
explicitly prohibited such relief,” citing Pacific.) Lower courts from within the Fifth Circuit
have strictly followed the precedent and struck down various plan clauses dealing with releases
and exculpation. See In re Thru, Inc., 2018 WL 5113124, *22 (D.C.N.D.Tex 2018), affirmed
782 Fed.Appx. 339 (5" Cir. 2019) (exculpation provision and injunction); In re CJ Holding Co.,
597 B.R. 597, 608 (S.D. Tex. 2019) (“The Fifth Circuit has concluded that a bankruptcy court
may not confirm a plan that provides “non-consensual non-debtor releases.”); In re National
Truck Funding LLC, 588 B.R. 175, 177 (Bankr. S.D. Miss. 2018) (“At hearing, the parties agreed
that the Release and Exculpation . . . of the Plan . . . will be further amended by language
protecting only the Official Committee of Unsecured Creditors and its representatives, as the
Court has previously approved.”); In re LMCHH PCP LLC, 2017 WL 4408162, at *16 (Bankr.
E.D. La Oct. 2, 2017) (“The modification [to the plan] filed was done to ensure that the
excul pation provision complied with [Pacific] which held that a plan could not excul pate outside
of the Debtors, the Official Unsecured Creditors Committee, and those who act for them, where
‘the essential function of the exculpation clause . . . is to absolve the released parties from any
negligent conduct that occurred during the course of the bankruptcy.””); In re Patriot Place, Ltd.,
486 B.R. 773, 823-24 (Bankr. W.D. Tex. 2013) (Non-debtor releases and exculpation clauses

struck down as violative of Fifth Circuit precedent and render the plan unconfirmable.).
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All parties exculpated and released other than the Debtor, the Reorganized Debtor, the
Committee and its members should be removed from the Plan and the Claimant Trust
Agreement, or the Plan is not confirmable.

B. Injunction Provisions

Article IX.F of the Plan contains extensive injunction provisions (the “Injunction
Provisions’) that far exceed those allowed in the Fifth Circuit. Although not broken down into
sections, the Article contains multiple separate and distinct provisions, as follows:

1. The first paragraph enjoins claimants and equity holders from interfering with plan

implementation of consummation;

2. The second paragraph permanently enjoins entities with claims or equity interests
and their related persons from, with respect to such interests, inter alia, commencing
actions, enforcing judgments, creating or enforcing encumbrances, setting off against
or affecting the Debtor, the Independent Directors, the Reorganized Debtor created by
the Plan or the Claimant Trust created by the Plan, except as otherwise provided by
the Plan or other order of this Court;

3. The third paragraph extends the injunctions of the Article to any successors of the
Debtor, the Reorganized Debtor and the Claimant Trust and their respective property
and interestsin property; and

4. The fourth paragraph provides that no “Entity> may commence or pursue a claim or

cause of action against a “Protected Party”® that arose from or is related to the

5 Defined as any “entity” as defined in 11 U.S.C. § 101(15) and also includes any “Person” or any other entity.

8 The Plan does not define the term “Protected Party.” It defines “ Protected Parties’ as follows:

“Protected Parties’ means, collectively, (i) the Debtor and its successors and assigns, direct and indirect majority-
owned subsidiaries, and the Managed Funds, (ii) the Employees, (iii) Strand, (iv) the Reorganized Debtor, (v) the
Independent Directors, (vi) the Committee, (vii) the members of the Committee (in their official capacities), (viii)
the Claimant Trust, (ix) the Claimant Trustee, (x) the Litigation Sub-Trust, (xi) the Litigation Trustee, (xii) the
members of the Claimant Trust Oversight Committee (in their official capacities), (xiii) New GP LLC, (xiv) the
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bankruptcy case, the negotiation of the Plan, the administration of the Plan, the wind
down of the business, the administration of the Claimant Trust, or transactions in
furtherance of the foregoing, without this Court first finding that the claim or cause of
action represents a colorable claim of bad faith, crimina misconduct, fraud or gross
negligence against the Protected Party, and specifically authorizes such Entity to
bring a claim against the Protected Party.” It further provides that this Court has the
sole jurisdiction to adjudicate any such claim for which approval to pursue the claim
has been granted.

Even the most cursory reading of the language of Article IX.F, especialy the fourth
paragraph, reveals that it goes farther than the exculpation and release provisions in terms of the
parties protected by the permanent injunctions.

Although the Court in Pacific did not appear to expressly deal with an injunction, as
noted above the court concluded that its own cases “. . . seem broadly to foreclose non-
consensual non-debtor releases and permanent injunctions.” Pacific, 584 F.3d at 252. In addition,
the Fifth Circuit in Vitro, supra, construed Pacific as denying a non-debtor permanent injunction,
wherein it cited Pacific and added: “(discharge of debtor’s debt does not affect liability of other
entities on such debt and denying non-debtor release and permanent injunction.)” Vitro, 701
F.3d at 1059. The logic for applying the same principle to both releases/exculpations and

injunctions is simple to understand—if a non-debtor cannot be released from claims but

Professionals retained by the Debtor and the Committee in the Chapter 11 Case, (xv) the CEO/CRO; and (xvi) the
Related Persons of each of the partieslisted in (iv) through (xv); provided, however, that, for the avoidance of doubt,
none of James Dondero, Mark Okada, NexPoint Advisors, L.P. (and any of its subsidiaries and managed entities),
the Charitable Donor Advised Fund, L.P. (and any of its subsidiaries, including CLO Holdco, Ltd., and managed
entities), Highland CLO Funding, Ltd. (and any of its subsidiaries, members, and managed entities), NexBank, SSB
(and any of its subsidiaries), Highland Capital Management Fund Advisors, L.P. (and any of its subsidiaries and
managed entities), the Hunter Mountain Investment Trust (or any trustee acting for the trust), the Dugaboy
Investment Trust (or any trustee acting for the trust), or Grant Scott isincluded in the term “ Protected Party.”

" The provision is expressly limited as to Strand and Employees to the period from the date of appointment to the
effective date of the Plan.
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claimants can be enjoined by the bankruptcy court from prosecuting them against the non-debtor,
the exclusion of a release ab initio or the striking of a release from a plan is meaningless. For
example, the fourth paragraph effectively releases from negligence claims a broad category of
persons and entities not entitled to exculpation or releases under Pacific, because the paragraph
only allows an aggrieved party to proceed after this court has determined that their alegations
represent a colorable claim of bad faith, criminal misconduct, willful misconduct, fraud or gross
negligence. As noted by the Fifth Circuit in Zale, supra, “Accordingly, we must overturn a § 105
injunction if it effectively discharges a nondebtor.” Zale, 62 F.3d at 760, citing In re Vitek, 51
F.3d 530, 536, n. 27, as follows: “(‘[N]on-debtor property thus should not ordinarily be shielded
by the powers of the bankruptcy court.’)” Id. See also In re Thru, Inc., 2018 WL 5113124, *21-
22 (striking down a plan injunction that “would effectively discharge numerous non-debtor third
parties’).

All parties protected by the Injunction Provisions other than the Debtor, the Reorganized
Debtor, the Committee and its members should be removed or the Plan is not confirmable.

C. The Claims Released Do Not Meet the Few Exceptions Allowing Release or
Injunctionsin Favor of Third Parties

There are a few situations where it may be possible to argue that third party releases are
permissible within the Fifth Circuit, but none are applicable here. The Pacific court
distinguished one set of cases cited by the plan proponents by saying that they concerned global
settlements of mass claims. Pacific, 584 F.3d at 252. Another has cited Pacific for the
proposition that, absent a meaningful contribution by the released party, the release would
probably be invalid under Pacific. In re Texas Rangers Baseball Partners, 431 B.R. 706, 717
FN 29 (Bankr. N.D. Tex. 2010); See also Zale, 62 F.3d at 762 (holding that one plan provision

temporarily enjoining certain contract claims was valid as an unusua circumstance because it
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involved a settlement providing substantial consideration being paid into to the estate). Another
referred to a narrowly tailored release of the type found in § 363(f) sales of property free and

clear of liens. In re Patriot Place, Ltd., 486 B.R. 773, 821-822 (Bankr. W.D. Tex. 2013). Such

releases and injunctions are entered to ensure that the purchaser of the debtor's property (as well
as the debtor's property being sold) isinsulated from claims that creditors might have against the
debtor and the property being sold by the debtor to the purchaser. 1d.

The court in Zale indicated that a temporary injunction may be proper when unusual
circumstances exist. Zale, 62 F.3d at 761. These conditions are when the non-debtor and the
debtor party enjoy such an identity of interests that the suit against the non-debtor is essentially a
suit against the debtor and when the-third party action will have an adverse impact upon the
debtor’s ability to accomplish reorganization. Id. Even in such cases, neither of which is
applicable here, an injunction would not be permanent, but would only delay the actions.

None of the foregoing exceptions are applicable in the instant case.

D. Jurisdiction

Even if the Bankruptcy Code were to permit some exculpation, releases and injunctions
protecting non-debtor parties, this Court does not have the power to retain exclusive, indefinite,
post-confirmation jurisdiction to determine whether actions against Protected Parties may
proceed or, thereafter, to adjudicate claims pertaining thereto.

The fourth paragraph of the Injunction Provisions prohibits the commencement of certain
actions against any Protected Party with respect to claims or causes of action that arose from or
are related to the case, administration of the case, the wind down of the business of the Debtor or
Reorganized Debtor, and the administration of the Clamant Trust. It aso channels claims by

requiring that any such claims or causes of action be first brought to this Court to determine that
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the claims are outside the scope of protection granted a Protected Party, and to obtain an express
authorization from this Court allowing the action to proceed. It then provides that this Court has
sole jurisdiction to adjudicate the claim. Because the Reorganized Debtor and the Claimant Trust
have engaged in no activity as of the confirmation of the Plan, this provision clearly is intended
to extend to unknown, future conduct by Protected Parties in addition to pre-confirmation
Protected Parties.

As noted by the Fifth Circuit in Bank of Louisiana v. Craig's Sores of Texas, Inc. (Inre
Craig's Stores), 266 F.3d 388, 389 (5" Cir. 2001), bankruptcy court jurisdiction does not last
forever. Under 28 U.S.C. § 1334, afederal district court has original jurisdiction over “all civil
proceedings arising under title 11, or arising in or related to cases under title 11.” Inre Superior
Air Parts, Inc., 516 B.R. 85, 92 (Bankr.N.D.Tex. 2014). The district court is authorized under 28
U.S.C. 8§ 157 to refer to the bankruptcy court “any or al proceedings arising under title 11 or
arising in or related to a case under title 11.” 1d. By virtue of an order adopted on August 3,
1984, this Court has jurisdiction over any or al proceedings arising under title 11 or arising in or
related to a case under title 11. 1d.

“Arising Under” jurisdiction involves causes of action “created or determined by a
statutory provision of title 11.” Wood v. Wood (Matter of Wood), 825 F.2d 90, 96 (5" Cir.
1987); Superior, 516 B.R. at 93. Nothing involved in the excul pations, rel eases or injunctions on
non-debtor parties involves such a cause of action. By their nature, negligence clams and
intentional tort claims arise by operation of law generally applicable to all persons and entities
regardless of whether or not they are in bankruptcy. They could exist totally outside a

bankruptcy context.
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“Arising in” jurisdiction involves those actions “not based on any right expressly created
by title 11, but nevertheless, would have no existence outside of the bankruptcy.” Wood, 825
F.2d at 97; Faulkner v. Eagle View Capital Mgnt. (In re Heritage Org., LLC), 454 B.R. 353, 360
(Bankr.N.D.Tex. 2011); Superior, 516 B.R. at 94-95. The example given the by the Wood court
is “"administrative’ matters that arise only in bankruptcy cases.” Wood, 825 F.2d at 97
(emphasis supplied by the court). Again, negligence claims and intentional torts against non-
debtors obviously do not meet these criteria.

The final category, “related to” jurisdiction, involves the issue of “’whether the outcome
of that proceeding could conceivably have any effect on the estate being administered in
bankruptcy.”” Wood, 825 F.2d at 93, citing Pacor v. Higgins, 743 F.2d 984 (3d Cir. 1984)
(emphasis supplied by the court). Because it is obvious that the non-debtor claims being
released, exculpated and enjoined do not “arise under” or “arise in” a bankruptcy case, the only
possibly arguable basis for jurisdiction is “related to” jurisdiction. The fourth paragraph of the
Injunction Provisions contemplates application to any claim or cause of action “that arose from
or isrelated” to the case.

Initially, it should be noted that there smply is no way that even a massive judgment
against the non-debtors could have any impact whatsoever on the estate. Considering that there
will be no estate being administered in bankruptcy post-confirmation, it is inconceivable how
releases of non-debtor parties could possibly impact the administration of a now defunct
bankruptcy estate of the Debtor. The court in Craig’'s appeared to recognize this principle when
it adopted the view that confirmation of a plan changes bankruptcy court jurisdiction. Craig's,
266 F.3d at 390. Expansive bankruptcy court jurisdiction is no longer “required to facilitate

‘administration’ of the debtor’s estate, for there is no estate |eft to reorganize.” 1d.
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In Craig’s, the Fifth Circuit was dealing with a fact pattern that differs from the instant
case in two ways. First, the case involved a dispute between the aggrieved party and the
reorganized debtor, not totally non-debtor parties. Second, it only partially involved the fact
pattern of the instant case, because it only dealt with claims characterized as post-confirmation
rather than the mix of pre- and post-confirmation claims against the non-debtor parties protected
by the Exculpation Clause, Release Clause and Injunction Provisions. The case involved a pre-
confirmation contract that had been assumed, and a post-confirmation dispute involving state law
for damages that at least partially arose post-confirmation.2 The court held that there was no
jurisdiction over a clam that “principaly dealt with post-confirmation relations between the
parties.” Craig's, 266 F.3d at 390.

The later Fifth Circuit case of Newby v. Enron Corp. (In re Enron Corp. Securities), 535
F.3d 325 (5™ Cir. 2008) also involved the issue of post-confirmation jurisdiction.® The court
summarized the Craig’s decision as one dealing with the post-confirmation relations between the
parties, where there was no antagonism between the parties as of the date of the reorganization,
and no facts or law deriving from the plan were necessary to the claim. Enron, 535 F.3d at 335.

Under the general principles of Craig's, there should be not “related to” jurisdiction
involving the claims involved in this case, which purely involve non-debtor parties and non-

bankruptcy related claims with no potential impact upon the pre- or post-confirmation estates.

8 The facts are not totally clear. They indicate that the plan was confirmed in December 1994, and that the claims
for damages arose in 1994 and 1995. Craig's, 266 F.3d at 389. Therefore, at least the 1995 claims arose post-
confirmation.

9 The Enron case involved lawsuits against non-debtors that had been removed prior to the commencement of the
case, that were dismissed with prejudice after the confirmation of the plan. Enron, 535 F.3d at 333. The plaintiffs
alleged that there was no jurisdiction to dismiss the case because “related to” jurisdiction had ceased after the plan
was confirmed. 535 F.3d at 334. However, the parties did not dispute whether the federal courts had “related to”
bankruptcy jurisdiction over the cases at the time of removal, so the court framed the question as whether the court,
after confirming Enron’s plan, maintained “related to” jurisdiction. 535 F.3d at 334-335. Therefore, the case stands
for the proposition of whether “related to” jurisdiction, once conferred, continues post-confirmation. 535 F.3d at
335-336.
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This is especialy true with respect to post-confirmation future releases of non-debtor parties
involved with as yet uncreated entities.

The case of Sernv. Marshall, 564 U.S. 462, 131 S.Ct. 2594 (2011), decided after Wood,
Craig's and Enron, adds additional jurisdictional barriers to confirmation of a Plan containing
the language of Article IX.(C), (D) and (F). In Sern, Pierce had filed a proof of claim in
Marshall’s bankruptcy proceedings, aleging a right to recover damages as a result of aleged
defamation on the part of Marshal. Sern, 131 S.Ct. at 2601. Marshall filed a counterclaim
against Pierce alleging tortious interference with a gift that Marshall had expected to receive
from her husband, who was Pierce’s father. Id. The claim was classified by the Supreme Court
as a common law tort clam. Id. The Supreme Court found that Pierce had consented to
resolution of the counterclaim by the Bankruptcy Court. 131 S.Ct. at 2606. After being cast in
judgment by the Bankruptcy Court in the amount of over $425 Million, Pierce argued that the
Bankruptcy Court did not have jurisdiction over the counterclaim. 131 S.Ct. at 2601. The
Supreme Court agreed with Pierce, holding that Article 11l of the U.S. Constitution did not
permit the Bankruptcy Court to enter afinal judgement on Marshall’s counterclaim. 131 S.Ct. at
2608.

Some claims involved in the instant case are simple tort claims against non-debtors.
They occupy the same category as the defamation suit in Sern. Movants are entitled to an actual
adjudication of their claims, which would mean an adjudication by a state court or an Article 111
federal court of competent jurisdiction and venue. This Court’s submission of a report and
recommendation on confirmation to the District Court would not constitute an actual
adjudication. Because the Plan provision at issue provides that this Court will actually

adjudicate the claims, it runs afoul of Stern on its face. Similarly, the provision literally would
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preclude Movants from seeking to withdraw the reference to have the case actually decided by
an Article Il court. Because this Court could not adjudicate the case, the Plan’s attempt to grant
to this Court sole jurisdiction to adjudicate the claims renders the Plan nonconfirmable.

Even if jurisdiction could exist for the purpose of determining whether a claim could go
forward against a Protected Party, it does not follow that this Court would have jurisdiction to
adjudicate the claim. At the point at which this Court determines that a claim could proceed, the
action no longer involves any interpretation of either bankruptcy law or the Plan, nor could it
have any impact upon the pre- or post-confirmation estate.°

The Plan Prohibits Claimants From Asserting Rights Under The Plan Rendering the Plan
Not Confirmable

Aside from protecting parties not entitled to protection, the Exculpation, Release
Injunction Provisions contain provisions that far exceed the scope permitted by bankruptcy law.

The second paragraph of the Injunction Provisions is broad enough to permanently
preclude claimants from pursing their rights under the Plan against the Reorganized Debtor and
the Claimant Trust because it precludes any attempt to enforce rights, many of which are created
pursuant to the Plan, and the third paragraph of the Injunction Provisions goes even farther by
extending the injunctions to any successors of the Reorganized Debtor and the Claimant Trust.
Under the Plan, the Class 2 claimant is to be given a new promissory in treatment for its claim,
the Class 3 claimants have the option to retain collateral, and Class 5 claims are reinstated. If the
Reorganized Debtor defaults under any of its obligations, the Injunction Provisions literally

prevent any attempt to enforce their rights under the Plan.

10 Movants are aware of In re Pilgrim's Pride, 2010 WL 200000 (Bankr.,N.D.Tex 2010) and In re Camp
Arrowhead, Ltd., (Bankr.W.D.Tex 2011). Movants believe that these cases blatantly disregard the letter and spirit of
Pacific and are, therefore, wrongfully decided. In addition, they were decided before Stern v. Marshall.
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The best way to demonstrate this issue is to cite adifferent plan. Although the injunction
in In re Thru, Inc., supra, was struck down on the basis that it impermissibly released third
parties, the injunction contained language that the second paragraph in the instant case is
missing. It startsout:

Except as otherwise expressly provided in this Plan or in the Confirmation Order

and except in connection with the enforcement of the terms of this Plan

(including the payment of Distributions hereunder) or any documents

provided for or contemplated in this Plan, al entities . . . are permanently
enjoined from. . ..

Thru, 2018 WL 5113124, *21

Compare this language to the second paragraph of the Injunction Provisions, which
provides:

Except as expressly provided in the Plan, the Confirmation Order, or a separate
order of the Bankruptcy Court, all Entities. . . are permanently enjoined. . . .

The Plan literally would require a claimant to come back to this Court for an order if the
Reorganized Debtor or the Plan-created trusts default. This goes against the concept espoused
by the Fifth Circuit in Craig's, indicating that confirmation allows the debtor to go about its
business without further supervision or approval, but also without the protection of the
bankruptcy court. Craig’s, 266 F.3d at 390, citing Pettibone Corp. v. Easley, 935 F.2d 120, 122
(7™ Cir. 1991).
The Plan Contains a DeFacto Channeling I njunction

As noted earlier, paragraph 4 of the Injunction Provisions in the Plan provide that no

Entity may commence or pursue a claim or cause of action against a Protected Party without this

Court:
(i) first determining, after notice, that such claim or cause of action represents
acolorable claim of bad faith, criminal misconduct, willful misconduct, fraud,
or gross negligence against a Protected Party and (i) specifically authorizing
such Entity to bring such claim against any such Protected Party; . . . .
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Plan, Article IX.F, fourth unnumbered paragraph.
Thereafter, the Plan provides that this Court retains sole jurisdiction to adjudicate the claim. 1d.

The above provisions have the effect of channeling al post-petition claims against the
Reorganized Debtor, the Creditor Trust and others into the Bankruptcy Court to determine
whether a claim can be asserted and then as the forum with the “exclusive jurisdiction” to
adjudicate the claim. The provisions are not authorized under the Bankruptcy Code.

Congress, when it enacted 11 U.S.C. 8§ 524(g), provided a limited channeling injunction
for asbestos and in some mass tort cases. Section 524(g) was not created to shield parties that
are liquidating a debtor and its reach does not extend to garden variety unsecured creditors or
serve as a barrier to claims that arose after the Effective Date of the Plan. The impact of Section
524(g) is to address pre-petition claims and future claims arising out of pre-petition activity
where the claims have yet to manifest.

In addition, 11 USC 524 § (g) is only applicable to a Debtor that obtains a discharge
pursuant to 11 USC 8§ 1141. The Debtor in its approved Disclosure Statement [See DKT 1473,
pp. 8-9] classifies the Debtor's post confirmation activities as one of “wind down” of the
Managed Funds as well as the monetization of the balance of the Reorganized Debtor Assets. In
addition, the Claimant Trust formed pursuant to the Plan is a“liquidation trust* [See DKT 1656-
2 section 2.2], which makes the Plan a Plan that “ liquidates all or substantially all of the
property of the estate”. Pursuant to 11 U.S.C. § 1141(d)(3), a Debtor whose Plan is none that
liquidates al or substantially all of the property of the estate is not eligible for a discharge. 11
U.S.C. § 524(g) cannot authorize any channeling injunction for the Debtor in its Plan.
Conclusion

For the reasons set forth herein, confirmation of the Plan must be denied.
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« PhillipL. Lamberson  plamberson@winstead.com

« LisaL.Lambert lisal.lambert@usdoj.gov

« Paul M. Lopez bankruptcy@abernathy-law.com

« Faheem A. Mahmooth  mahmooth.faheem@pbgc.gov, efile@pbgc.gov

« RyanE. Manns ryan.manns@nortonroseful bright.com

«  Thomas M. Melsheimer  tmel sheimer@winston.com, tom-mel sheimer-
7823@ecf.pacerpro.com

« Paige Holden Montgomery  pmontgomery@sidley.com,
txefilingnotice@si dley.com;paige-montgomery-7756@ecf . pacerpro.com

« J SethMoore smoore@ctstlaw.com, jsteel e@ctstlaw.com

« John A. Morris  jmorris@pszjlaw.com

« EdmonL.Morton emorton@ycst.com

- David Neier dneier@winston.com, dcunsolo@winston.com;david-neier-
0903@ecf.pacerpro.com

« Holland N. O'Neil  honeil @foley.com, jcharrison@foley.com;acordero@foley.com
Rakhee V. Patd  rpatel @winstead.com,
dgalindo@winstead.com;achiarello@winstead.com

« CharlesMartin Persons  cpersons@sidiey.com
Mark A. Platt  mplatt@fbtlaw.com, aortiz@fbtlaw.com

+ Jeffrey Nathan Pomerantz  jpomerantz@pszjlaw.com

« Kimberly A. Posin  kim.posin@lw.com, colleen.rico@lw.com
LindaD. Reece Ireece@pbfcm.com

« Penny Packard Reid preid@sidley.com, txefilingnotice@sidley.com;penny-reid-
4098@ecf .pacerpro.com;ncade@sidley.com

«  AmandaMeanie Rush  asrush@jonesday.com

+ AlyssaRussell alyssarussell@sidley.com

« DouglasJ. Schneller  douglas.schneller@rimonlaw.com
Brian Patrick Shaw  shaw@roggedunngroup.com,
cashion@roggedunngroup.com;jones@roggedunngroup.com

« MichelleE. Shriro  mshriro@singerlevick.com,
scotton@singerlevick.com;tguillory@singerlevick.com

« Nicole Skolnekovich  nskolnekovich@hunton.com,
plozano@huntonak.com; astowe@huntonak.com;creeves@huntonak.com
Jared M. Slade  jared.dlade@al ston.com

« Frances Anne Smith  frances.smith@judithwross.com,
michael .coulombe@judithwross.com

« EricA. Soderlund  eric.soderlund@judithwross.com
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Martin A. Sodand martin.sosland@butlersnow.com,
ecf.notices@butlersnow.com,vel vet.johnson@butl ersnow.com

Laurie A. Spindler  Laurie.Spindler@lgbs.com, Dora. Casiano-Perez@lgbs.com
Jonathan D. Sundheimer  jsundhimer@btlaw.com

KeshaTanabe kesha@tanabelaw.com

Chad D. Timmons  bankruptcy @abernathy-law.com

DennisM. Twomey dtwomey@sidley.com

Basil A. Umari  BUmari @dykema.com, pelliott@dykema.com

United States Trustee  ustpregion06.da.ecf @usdoj.gov

Artoush Varshosaz  artoush.varshosaz@klgates.com, Julie.garrett@klgates.com
DonnaK. Webb  donna.webb@usdoj.gov,

brian.stoltz@usdoj.gov; CaseView.ECF@usdoj .gov; brooke.lewis@usdoj.gov
Jaclyn C. Weissgerber  bankfilings@ycst.com, jweissgerber@ycst.com
Elizabeth Weller  dallas.bankruptcy @publicans.com, dora.casiano-

perez@l gbs.com;Melissa.pal o@lgbs.com

Daniel P. Winikka danw@lfdslaw.com,
craigs@Ifdslaw.com,dawnw@Ifdslaw.com,ivys@Ifdslaw.com

Hayley R. Winograd  hwinograd@pszjlaw.com

Megan Young-John  myoung-john@porterhedges.com

| also caused same to be served on January 5, 2021, by Docusource via U.S. First Class Mail,
postage prepaid upon the following parties who are not on the list to receive email notice/service
for this case (who therefore require manual noticing/service):

Paul N. Adkins
11 Mount Emily Road #07-27
Singapore, 228493

American Express National Bank
c/oBecket and LeeLLP

PO Box 3001

Malvern, PA 19355-0701

James T. Bentley

Schulte Roth & Zabel LLP
919 Third Avenue

New York, NY 10022

James T. Bentley

Schulte Roth & Zabel LLP
919 Third Avenue

New York, NY 10022

Jeffrey E. Bjork
LATHAM & WATKINSLLP
355 South Grand Avenue, Ste. 100
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Los Angeles, CA 90071

Jessica Boelter
SIDLEY AUSTIN LLP
787 Seventh Avenue
New York, NY 10019

Matthew G. Bouslog

GIBSON, DUNN & CRUTCHER LLP
3161 Michelson Drive

Irving, CA 92612

William P. Bowden

Ashby & Geddes, P.A.

500 Delaware Avenue, 8th Floor
P.O. Box 1150

Wilmington, DE 19899

Candace C. Carlyon

CARLYON CICA CHTD.

265 e. Warm Springs Road., Ste 107
LasVegas, NV 89119

Joseph L. Christensen

McCollom D'Emilio Smith Uebler LLC
2751 Centerville Road, Suite 401
Wilmington, DE 19808

LouisJ. Cisz

Nixon Peabody LLP

One Embarcadero Center, 32nd Fl
San Francisco, CA 94111

Kevin M. Coen

MORRIS, NICHOLS, ARSHT & TUNNELL LLP
1201 North Market Street, Suite 1600

1000 North King Street

Wilmington, DE 19801

Debra A. Dandeneau
Baker & McKenzieLLP
425 5th Ave.

New York, NY 10018

Deloitte Tax LLP
1111 Bagby Street, Ste. 4500
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Houston, TX 77002

Mark. L. Desgrosseilliers

Chipman, Brown, Cicero & Cole, LLP
Hercules Plaza

1313 North Market Street, Suite 5400
Wilmington, DE 19801

Development Specialists, Inc.
333 South Grand Ave., Ste. 4070
Los Angeles, CA 90071

Fair Harbor Capital, LLC
Ansonia Finance Station
PO Box 237037

New York, NY 10023

Bojan Guzina

Sidley Austin LLP

One South Dearborn Street
Chicago, IL 60603

Emily M. Hahn

Abernathy, Roeder, Boyd & Hullett, P.C.
1700 Redbud Blvd. Ste. 300

McKinney, TX 75069

Hain Capital Group, LLC
301 Route 17, 6th Floor
Rutherford, NJ 07070

Marc B. Hankin

Jenner & Block LLP

919 Third Avenue

New York, NY 10022-3098

Michelle Hartman

Baker & McKenzieLLP

1900 N. Pearl, Ste. 1500

Dadlas, TX 75201

Hayward & Associates PLLC
10501 N. Central Expwy., Ste 106
Dadlas, TX 75231

William A. Hazeltine
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Sullivan Hazeltine Allinson LLC
901 North Market Street

Suite 1300

Wilmington, DE 19801

Kuan Huang

Latham & WatkinsLLP
855 Third Avenue

New York, NY 10022

IraD Kharasch

10100 Santa Monica Boulevard
13th Floor

Los Angeles, CA 90067

Marshall R. King

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

Suite 1400

New York, NY 10066

Alan J. Kornfeld

Pachulski Stang Ziehl & Jones LLPL
10100 Santa MonicaBlvd., 13 F
Los Angeles, CA 90067

Kurtzman Carson Consultants LLC
Attn: Drake Foster

222 N. Pecific Coast Highway, 3rd Floor
El Segundo, CA 90245

Kurtzman Carson Consultants, LLC
222 N. Pacific Coast Highway, Ste. 300
El Segundo, CA 90245

M. Natasha L abovitz
Debevoise & Plimpton LLP
919 Third Avenue

New York, NY 10022

Richard B. Levin

Jenner & Block LLP

919 Third Avenue

New York, NY 10022-3098

Maxim B Litvak
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Pachulski Stang Ziehl & JonesLLP
150 California Street

15th Floor

San Francisco, CA 94111

John E. Lucian

Blank Rome LLP

1201 N. Market Street, Sutie 800
1000 North King Street
Wilmington, DE 19801

Lauren Macksoud
1221 Avenue of the Americas
New York, NY 10020-1089

Mark M. Maoney

King & Spalding LLP

191 Peachtree St.

Suite 4900

Atlanta, GA 30303-1763

mmaloney @kslaw.com, pwhite@kslaw.com

Mark M. Maoney

King & Spalding LLP
1180 Peachtree Steet, NE
Atlanta, GA 30309

Terri L. Mascherin
Jenner & Block LLP
353 N. Clark Street
Chicago, IL 60654-3456

Patrick C. Maxcy
DENTONSUSLLP

233 South Wacker Drive, Suite 5900
Chicago, IL 60606-6361

R. Stephen McNeill

POTTER ANDERSON & CORROON LLP
1313 North Market Street, 6th Fl
Wilmington, DE 19801

Mercer (US) Inc.

155 N. Wacker Drive, Ste. 1500
Chicago, IL 60606
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Michael J. Merchant

RICHARDS, LAYTON & FINGER, P.A.
one Rodney Square

920 North King Street

Wilmington, DE 19801

Curtis S. Miller

MORRIS, NICHOLS, ARSHT & TUNNELL LLP
1201 North Market Street, Suite 1600

1000 North King Street

Wilmington, DE 19801

Josef W. Mintz

Blank Rome LLP

1201 Market Street, Suite 800
1000 North King Street
Wilmington, DE 19801

Joseph T. Moldovan
MORRISON COHEN LLP
909 Third Avenue

New York, NY 10022

Alan A. Moskowitz

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, NY 10066

Michael R. Nestor

YOUNG CONAWAY STARGATT & TAYLOR, LL
Rodney Square

1000 North King Street

Wilmington, DE 19801

James E. O'Nelll

Pachulski Stang Ziehl & Jones LLP
919 North Market Street, 17th Fl.
Wilmington, DE 19801

Tracy M. O'Steen

CARLYON CICA CHTD.

265 E. Warm Springs Road., Ste 107
LasVegas, NV 89119

Jeffrey N. Pomerantz
Pachulski Stang Ziehl & JonesLLP
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10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067

Jeffrey N. Pomerantz

Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067

Kathleen Preston

Winston & Strawn LLP

800 Capitol Street, Ste. 2400
Houston, TX 77002

Michael A. Rosentha - DO NOT USE
GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, NY 10066

Jeremy W. Ryan

POTTER ANDERSON & CORROON LLP
1313 North Market Street, 6th Fl
Wilmington, DE 19801

James P. Seery
795 Columbus Ave., 12A
New York, NY 10025

Sally T. Siconolfi
MORRISON COHEN LLP
909 Third Avenue

New York, NY 10022

Sarah E. Silveira

RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square

920 North King Street

Wilmington, DE 19801

D. Ryan Slaugh

POTTER ANDERSON & CORROON LLP
1313 North Market Street, 6th Fl
Wilmington, DE 19801

Tracy K. Stratford

Jones Day
North Point
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901 Lakeside Ave.
Cleveland, OH 44114

Daniel E. Stroik

Debevoise & Plimpton LLP
919 Third Avenue

New York, NY 10022

Sarah A. Tomkowiak

Latham & WatkinsLLP

555 Eleventh Street, NW
Suite 1000

Washington, DC 20004-1304

Stephen G. Topetzes
K&L GatesLLP

1601 King St., N.W.
Washington, DC 20006

Thomas A. Uebler

McCollom D'Emilio Smith Uebler LLC
2751 Centerville Road, Suite 401
Wilmington, DE 19808

Michadl L. Vild

CROSS & SIMON, LLC

1105 N. Market Street, Suite 901
1000 North King Street
Wilmington, DE 19801

ElissaA. Wagner

Pachulski Stang Ziehl & JonesLLP
10100 Santa Monica Blvd., 13th Floor
Los Angeles, CA 90067-4003

EricaS. Weisgerber
Debevoise & Plimpton LLP
919 Third Avenue

New York, NY 10022

Wilmer Cutler Pickering Hale and Dorr LLP
60 State Street
Boston, MA 02109

James A. Wright
K&L GatesLLP
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State Street Financial Center
OneLincoln St.
Boston, MA 02111

Sean M. Young Conway Stargatt & Taylor, LLP
Y oung Conway Stargatt & Taylor, LLP

Rodney Square

1000 North King Street

Wilmington, DE 19801

/s/Douglas S. Draper
Douglas S. Draper, LA Bar No. 5073
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K&L GATES LLP Davor Rukavina, Esq.
Artoush Varshosaz (TX Bar No. 24066234) Texas Bar No. 24030781
1717 Main Street, Suite 2800 Julian P. Vasek, Esq.
Dallas, TX 75201 Texas Bar No. 24070790
Tel: (214) 939-5659 MUNSCH HARDT KOPF & HARR, P.C.
artoush.varshosaz@klgates.com 3800 Ross Tower
500 N. Akard Street
Stephen G. Topetzes (pro hac vice) Dallas, Texas 75202-2790
1601 K Street, NW Telephone: (214) 855-7500
Washington, DC 20006-1600 Facsimile: (214) 978-4375
Tel: (202) 778-9328
stephen.topetzes@klgates.com Counsel for Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P., Highland
A. Lee Hogewood, Il (pro hac vice) Funds I and its series Highland Healthcare
4350 Lassiter at North Hills Ave., Suite 300 Opportunities Fund, Highland/iBoxx Senior Loan
Raleigh, NC 27609 ETF, Highland Opportunistic Credit Fund, and
Tel: (919) 743-7306 Highland Merger Arbitrage Fund, Highland Funds II
Lee.hogewood@klgates.com and its series Highland Small-Cap Equity Fund,
Highland Socially Responsible Equity Fund,
Counsel for Highland Capital Management Fund Highland Fixed Income Fund, and Highland Total
Advisors, L.P., NexPoint Advisors, L.P., Highland Return Fund, NexPoint Capital, Inc., NexPoint
Funds I and its series Highland Healthcare Strategic Opportunities Fund, Highland Income
Opportunities Fund, Highland/iBoxx Senior Loan Fund, Highland Global Allocation Fund, and
ETF, Highland Opportunistic Credit Fund, and NexPoint Real Estate Strategies Fund, and NexPoint
Highland Merger Arbitrage Fund, Highland Funds Il | Latin America Opportunities Fund
and its series Highland Small-Cap Equity Fund,
Highland Socially Responsible Equity Fund,
Highland Fixed Income Fund, and Highland Total
Return Fund, NexPoint Capital, Inc., NexPoint
Strategic Opportunities Fund, Highland Income
Fund, Highland Global Allocation Fund, and
NexPoint Real Estate Strategies Fund, and NexPoint
Latin America Opportunities Fund

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

)

In re: ) Chapter 11
)

HIGHLAND CAPITAL MANAGEMENT, L.P. ) Case No. 19-34054 (SGJ11)
)

Debtor. ) (Jointly Administered)

)
)

OBJECTION TO CONFIRMATION OF FIFTH AMENDED PLAN OF
REORGANIZATION OF HIGHLAND CAPITAL MANAGEMENT, L.P.

1934054210105000000000016
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Highland Capital Management Fund Advisors, L.P., and NexPoint Advisors, L.P. (each,
an “Advisor,” and collectively, the “Advisors”), Highland Funds I and its series Highland
Healthcare Opportunities Fund, Highland/iBoxx Senior Loan ETF, Highland Opportunistic
Credit Fund, and Highland Merger Arbitrage Fund, Highland Funds II and its series Highland
Small-Cap Equity Fund, Highland Socially Responsible Equity Fund, Highland Fixed Income
Fund, and Highland Total Return Fund, NexPoint Capital, Inc., NexPoint Strategic
Opportunities Fund, Highland Income Fund, Highland Global Allocation Fund, NexPoint Real
Estate Strategies Fund, and NexPoint Latin America Opportunities Fund (each, a “Fund,” and
collectively, the “Funds,” and together with the Advisors, the “Funds and Advisors” or
“Objectors”), by and through their undersigned counsel, hereby submit this objection (the
“Objection”) to the Fifth Amended Plan of Reorganization of Highland Capital Management,
L.P. [Dkt. No. 1472], together with that certain Plan Supplement [Dkt. No. 1648] filed
December 30, 2020 (the “Fifth Amended Plan™).! In support of the Objection, the Funds? and
Advisors respectfully submit to the Court as follows:

SUMMARY OF OBJECTION

The Debtor owes strict statutory and contractual fiduciary obligations to manage the
billions of dollars of other peoples’ money that it manages. No actual or hypothetical conflict
of interest is allowed. Yet, the Fifth Amended Plan, by purporting to assume various
agreements pursuant to which the Debtor manages portfolios of assets, places the interests of

the Debtor’s creditors ahead of the interests of the beneficial interest holders in those portfolios,

! Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Plan.

2 The Funds are investment companies and a business development company registered under the Investment
Company Act of 1940 as open-end or “mutual” funds, closed end funds or a business development company. None
of the Funds are private or hedge funds.
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thereby representing a clear conflict of interest and breach of fiduciary duty in violation of the
Advisers Act (defined below) and the 1940 Act (defined below).

This is because the Plan provides for the assumption of numerous management
agreements in connection with, among other investments, interests in collateralized loan
obligations (“CLQOs”) owned in part by the Funds and/or Advisors, together with other
investors. In some cases, either the Funds, the Advisors or these entities in conjunction with
other objecting creditor(s) own or manage a majority of the remaining beneficial interests in
such CLOs. To be clear, the CLO -- not the Funds nor the Advisors nor the Debtor -- is the
issuer of these interests. Nevertheless, it is the Funds and Advisors who hold the beneficial and
economic interests and who, pursuant to the underlying agreements, in many instances have the
ability to control who the servicer or manager of the portfolios is. However, the Plan reveals
that the Debtor intends to dismiss its investment management employees by the end of January
2021 and to employ a subagent to perform its current portfolio manager/servicer role. The
Debtor intends to effectively wind-down and liquidate the CLOs’ assets within two years—an
arbitrary proposition having nothing to do with what is in the best interests of the CLOs. The
Debtor also intends to strip the Funds and the Advisors of their contractual and statutory rights,
and to improperly insulate itself from potential future liabilities that it may incur on account of
its portfolio management.

The Plan cannot be confirmed so long as it provides for the assumption of these
agreements. First, these agreements cannot be assigned under the Advisers Act or the 1940 Act,
meaning that they cannot be assumed pursuant to section 365(c) of the Bankruptcy Code.
Second, these agreements cannot be assumed under section 365(b) of the Bankruptcy Code

because the Debtor cannot adequately assure its future performance under the agreements.
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Third, these agreements cannot be assumed if the Plan purports to change their provisions or
relieve the Debtor from its fiduciary obligations and resulting potential liabilities. Fourth, the
Plan is not feasible and is illusory so long as it depends on future income from these non-
assumable agreements. Fifth, the Plan fails to comply with applicable law by seeking to relieve
the Debtor of the strict duties imposed on it by the Advisers Act and 1940 Act. Indeed, the Plan
is an invitation for future litigation against the Debtor for future breaches by the Debtor of its
contractual obligations and violations by the Debtor of federal law.

The Plan is not merely a disagreement between the Debtor, on the one hand, and the
Funds and Advisers, on the other hand, as to how to manage the CLOs. The Plan instead
represents an attempt by the Debtor to strip beneficial interest holders of their contractual and
statutory rights, to improperly insulate itself against its future actions and liabilities, to avoid
the dictates of the Advisers Act, and to use assets that it manages—assets that do not belong to
the Debtor—to benefit the Debtor’s creditors at the expense of the actual owners of those assets.
It is one thing for the Debtor to liquidate and to seek to repay its creditors, but it is another thing
entirely for the Debtor to do this on the backs, and at the expense, of those investors whose
interests the Debtor is charged with serving first.

For these and other reasons argued below, the Objectors object to the confirmation of
the Plan.

The purported contract assumption is also illusory in that the Debtor’s plan is premised
upon the liquidation of assets in which the Debtor has no interest and which a majority of the
beneficial owners has expressed, and continue to express, a desire for a different portfolio
management strategy than the one the Debtor intends to continue to employ. The contracts the

Debtor proposes to assume contain provisions requiring the maximization of the return to or
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preservation of the value of the collateral for the preference shareholders; these parties prefer
that the assets not be liquidated, but maximized or preserved. Moreover, the Advisers Act®
requires the Debtor to comply with the portfolio management contracts for the protection of the
investors in the Funds, CLOs and other products. The Debtor’s purported assumption of these
agreements, while other provisions of the Fifth Amended Plan make clear key provisions of the
assumed contracts will be ignored and rejected in this context, is a similar form of ‘“cherry

picking” that section 365 does not countenance.*

BACKGROUND
A. General Background on Funds and Advisors
1. Each Advisor is registered with the U.S. Securities and Exchange Commission

(“SEC”) as an investment adviser under the Investment Advisers Act of 1940, as amended, 15
U.S.C. § 80b-1 et. seq. (the “Advisers Act”).

2. Each of the Funds is a registered investment company or business development
company under the Investment Company Act of 1940, as amended, 15 U.S.C. § 80a-1, et. seq.
(the “1940 Act”) and is advised by one of the Advisors.

3. As an investment company or business development company, each Fund is
managed by an independent board of trustees subject to 1940 Act requirements. That board

determines and contracts with one of the Advisors for each Fund. As is typical for nearly all

3 The Advisers Act and the 1940 Act (defined in numbered paragraph 2 below) are two separate acts, both adopted
in 1940, and provide the essential statutory and regulatory structure for the Debtor’s business, as well as the
Advisors and the Funds, to operate legally and transparently for the benefit of the public.

4 The Funds and Advisors are aware that the Court has heard and rejected a form of this argument in a different
context. By raising the point here, we mean no disrespect to the Court or the prior ruling. However, we contend
that the issue is appropriately joined in connection with confirmation of a plan containing proposed contract
assumptions that simply are not contract assumptions, fairly construed. Moreover, at the time of the Motion that
was denied, only the Funds and Advisors took a position on the issues; now, other parties, on information and
belief, will object or have objected on a similar basis.
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investment companies, the Funds do not have employees. Instead, pursuant to the 1940 Act,
each Fund’s board oversees the Advisor and the Advisor, acting pursuant to the advisory
agreements, provides the services necessary to the Fund’s operations.> The Funds are each
managed by one of the two Advisors. The Advisors have some employees, but they also rely
heavily on the Debtor to provide a variety of services. Further, certain individuals employed or
affiliated with the Debtor also hold roles for the Advisors and/or the Funds, and some of these
roles are fiduciary in nature (the “Fiduciaries”). The Fiduciaries are privy to confidential
commercial information about the Funds and Advisors, including data relating to the Funds’
investment holdings and investment strategies.

B. Shared Services and Payroll Reimbursement Agreements with the Debtor

4. Each Advisor is party with the Debtor to a shared services agreement.
Specifically, NexPoint Advisors, L.P. (“NexPoint”) and the Debtor are parties to an Amended
and Restated Shared Services Agreement dated January 1, 2018 (as amended, the “NexPoint
SSA”), and Highland Capital Management Fund Advisors, L.P. (“HCMFA”) and the Debtor
are parties to a Second Amended and Restated Shared Services Agreement dated February 8,
2013 (as amended, the “HCMFA SSA,” and collectively with the NexPoint SSA, the “Shared
Services Agreements”).°

5. Under the Shared Services Agreements, the Debtor provides a variety of
services, including operational, financial and accounting, human resources, information

technology, legal, tax, and compliance services, to the Advisors. As part of its provision of

3 Each of the Funds’ respective boards meets quarterly and, consistent with statutory requirements, each is advised
by independent counsel.

¢ Copies of the Shared Services Agreements and the Payroll Reimbursement Agreements (as defined below) are
attached to the proofs of claim filed by the Advisors at Claim Nos. 95, 104, 108 and 119.
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services, the Debtor maintains books and records (the “Books and Records”) on behalf of the
Advisors.

6. Under the HCMFA SSA, the costs of the Debtor’s services are allocated on a
percentage of use basis. The Debtor submits quarterly expense statements to HCMFA to
reconcile amounts due to the Debtor. In addition, with respect to certain taxes related to the
Shared Services, the Debtor collects those taxes from HCMFA on the same basis as with the
Debtor’s other customers. To the extent of a related tax refund, the Debtor is obligated to submit
the refund to HCMFA.

7. Under the NexPoint SSA, NexPoint pays the Debtor a fixed monthly fee for the
provision of services.

8. The Advisors and the Debtor are also parties to separate payroll reimbursement
agreements (as amended, the “Payroll Reimbursement Agreements”). The Payroll
Reimbursement Agreements address the splitting of costs for certain employees that are “dual
employees” of the Debtor and an Advisor and who provide advice to funds, such as the Funds,
advised by the Advisors. The Payroll Reimbursement Agreements provide for the subject
Advisor to reimburse the Debtor at a set cost.

9. The Advisors also participate in the Debtor’s self-insured healthcare plan (the
“Self-Insured Plan”), which provides employee healthcare coverage. Depending on the
contributions made and the claims submitted to the Self-Insured Plan at any given time, an
Advisor may be owed money by, or owe additional contributions to, the Self-Insured Plan.

10. The Plan proposes to reject those executory contracts [Fifth Am. Plan, Dkt. No.
1472 at p. 37] that are not otherwise listed for assumption in a plan supplement. The Debtor

has filed its Plan Supplement listing executory contracts to be assumed [Dkt. No. 1648], which
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Plan Supplement does not include the foregoing executory contracts. Accordingly, it appears
that the Plan proposes to reject the Shared Services Agreements, the Payroll Reimbursement
Agreements, and the Self-Insured Plan. The Advisors will therefore have potentially sizable
rejection damages claims, on account of which they are preparing to file corresponding proofs
of claim.

C. The CLOs

11. The Funds also have economic interests in certain collateralized loan obligations
(the “CLOs”) (the Fifth Amended Plan refers to the CLOs as “Issuers”), for which the Debtor
serves as portfolio manager.

12. The CLOs are Aberdeen Loan Funding, Ltd., Brentwood CLO, Ltd., Eastland
CLO, Ltd., Gleneagles CLO, Ltd., Grayson CLO, Ltd., Greenbriar CLO, Ltd., Jasper CLO Ltd.,
Red River CLO, Ltd., Rockwall CDO, Ltd., Rockwall CDO II Ltd., Southfork CLO, Ltd.,
Stratford CLO Ltd., Loan Funding VII, LLC,” and Westchester CLO, Ltd.

13.  The CLOs are securitization vehicles that were formed to acquire and hold pools
of debt obligations. They also issued various tranches of notes and preferred shares, which are
intended to be repaid from proceeds of the subject CLO’s pool of debt obligations. The notes
issued by the CLOs are paid according to a contractual priority of payments, or waterfall, with
the value remaining in the CLO after the notes are fully paid flowing to the holders of the
preferred shares.

14.  The CLOs were created many years ago. Most of the CLOs have, at this point,
paid off all the tranches of notes or all but the last tranche. Accordingly, most of the economic

value remaining in the CLOs, and all of the upside, belongs to the holders of the preferred

" The portfolio management agreements with Loan Funding VII, LLC is not proposed to be assumed.

Appx. 0123



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 124 of 955 PagelD 416
Case 19-34054-sgj11 Doc 1670 Filed 01/05/21 Entered 01/05/21 16:42:55 Page 9 of 42

shares.

15.  Further, such ownerships represent in many cases the total remaining
outstanding interests in such CLOs, the noteholders otherwise having been paid. In others, the
remaining noteholders represent a small percentage only of remaining interests. Thus, the
economic ownership of the registered investment companies, business development company,
and CLO Holdco represent a majority of the investors in the CLOs as follows:

a. CLOs in which NexPoint or HCMFA manage owners of a majority of
the preference shares: Stratford CLO, Ltd. 69.05%, Grayson CLO, Ltd.
60.47% and Greenbriar CLO, Ltd. 53.44%.

b. CLOs in which a combination of NexPoint and HCMFA managed funds
and CLO Holdco hold all, a supermajority or majority of preference
shares: Liberty CLO, Ltd. 70.43%, Stratford CLO, Ltd. 69.05%*%,
Aberdeen Loan Funding, Ltd. 64.58%, Grayson CLO, Ltd. 61.65%%,
Westchester CLO, Ltd. 58.13%, Rockwall CDO, Ltd. 55.75%,
Brentwood CLO, Ltd. 55.74%, Greenbriar CLO, Ltd. 53.44%*

16. The issuer of each CLO has separately contracted with the Debtor for the Debtor
to serve as the CLO’s portfolio manager or servicer (the “Servicing Agreements™).” In this
capacity, the Debtor is responsible for, among other things, making decisions to buy or sell the
CLOs’ assets in accordance with the indenture and its obligations under the Servicing

Agreements. Although the Servicing Agreements vary, they generally impose a duty on the

8 CLOs marked with an asterisk (*) appear in the foregoing list as well.

? The title given to the Debtor by the CLOs varies from CLO to CLO based on the relevant agreements, but the
Debtor has the same general rights and obligations for each CLO. In this Objection, the Funds and Advisors have
used the term “portfolio manager” when referring to the Debtor’s role for each CLO regardless of the precise title
in the underlying documents.
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Debtor when acting as portfolio manager to maximize the value of the CLOs’ assets for the
benefit of the CLOs’ noteholders and preferred shareholders. In particular, the Servicing
Agreements contain language providing for the maximization or preservation of value for the
benefit of the preference shares as shown in the following examples:

In performing its duties hereunder, the Portfolio Manager shall seek to maximize
the value of the Collateral for the benefit of the Noteholders and the Holders of
the Preference Shares taking into account the investment criteria and limitations
set forth herein and in the Indenture and the Portfolio Manager shall use
reasonable efforts to manage the Collateral in such a way that will (i) permit a
timely performance of all payment obligations by the Issuer under the Indenture
and (ii) subject to such objective, maximize the return to the Holders of the
Preference Shares; provided, that the Portfolio Manager shall not be responsible
if such objectives are not achieved so long as the Portfolio Manager performs its
duties under this Agreement in the manner provided for herein, and provided,
further, that there shall be no recourse to the Portfolio Manager with respect to
the Notes or the Preference Shares.

Liberty Portfolio Management Agreement, Sec. 2(b) containing language above.

In performing its duties hereunder, the Servicer shall seek to preserve the value
of the Collateral for the benefit of the Holders of the Securities taking into
account the Collateral criteria and limitations set forth herein and in the
Indenture and the Servicer shall use reasonable efforts to select and service the
Collateral in such a way that will permit a timely performance of all payment
obligations by the Issuer under the Indenture; provided, that the Servicer shall
not be responsible if such objectives are not achieved so long as the Servicer
performs its duties under this Agreement in the manner provided for herein, and
provided, further, that there shall be no recourse to the Servicer with respect to
the Notes or the Preference Shares. The Servicer and the Issuer shall take such
other action, and furnish such certificates, opinions and other documents, as may
be reasonably requested by the other party hereto in order to effectuate the
purposes of this Agreement and to facilitate compliance with applicable laws
and regulations and the terms of this Agreement.

Aberdeen Servicing Agreement, Sec. 2(b).

10
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17.  Moreover, each of the Servicing Agreements contain express language that the
portfolio manager’s obligations thereunder are for the benefit of and “shall be enforceable at
the instance of the Issuer, the Trustee, on behalf of the Noteholders, or the requisite percentage
of Noteholders or Holders of Preference Shares, as applicable, as provided in the Indenture of
the Preference Share Paying Agency Agreement, as applicable.” Servicing Agreement Sec. 9.

18. The Servicing Agreements also generally allow the holders of preference shares
to remove the portfolio manager for cause, while their affirmative consent is required to an
assignment of the agreements. Cause includes the anticipated “ipso facto” provisions related to
insolvency and bankruptcy, but cause is not so limited and includes material breach of the
Servicing Agreement which would clearly include the failure to maximize value or the failure
to preserve collateral. Servicing Agreement, Sec. 14. However, certain Servicing Agreements
provide for a certain percentage of holders of preference shares to remove the portfolio manager
without cause. See, e.g., Gleneagles CLO , Ltd., Portfolio Management Agreement, Sec. 12(c).

E. The Fifth Amended Plan and Disclosure Statement

19. On November 24, 2020, the Debtor filed the Fifth Amended Plan and the
Disclosure Statement for the Fifth Amended Plan of Reorganization of Highland Capital

Management, L.P. [Dkt. No. 1473] (the “Disclosure Statement”).

11
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20. The Fifth Amended Plan provides for the transfer of the majority of the Debtor’s
assets to a Claimant Trust that will be established for the benefit of the Claimant Trust
Beneficiaries. The Debtor’s rights to manage investment vehicles managed by the Debtor
pursuant to executory contracts that are assumed pursuant to the Fifth Amended Plan, defined
as the “Managed Funds,” are to remain with the Reorganized Debtor, which, in turn, is to be
managed by New GP LLC, a wholly-owned subsidiary of the Claimant Trust. The Disclosure
Statement states that “[t]his structure will allow for continuity in the Managed Funds and an
orderly and efficient monetization of the Debtor’s Assets.” Dkt. No. 1473 at 11. Ultimately,
however, the Claimant Trust and the Reorganized Debtor will “sell, liquidate, or otherwise
monetize all Claimant Trust Assets and Reorganized Debtor Assets.” Id. More specifically,
the Reorganized Debtor will manage the wind down of the Managed Funds in addition to any
other remaining Assets. Moreover, the Financial Projections attached as Exhibit C to the
Disclosure Statement make clear that, assuming confirmation of the Plan in its current form, the
Debtor intends to liquidate its remaining assets and the assets within the Managed Funds over
the next two years, concluding in December 2022.

21. The Disclosure Statement further states that the Debtor does not anticipate either
the Reorganized Debtor or the Claimant Trust assuming or assuming and assigning the contracts
between the Debtor and certain of its Related Entities'® pursuant to which the Debtor provides
shared services and sub-advisory services relating to such Related Entities. Dkt. No. 1473 at
42. Accordingly, it appears that the Debtor’s intent is to reject the Shared Services Agreements,

the Payroll Reimbursement Agreements, and the Self-Insured Plan.

19 Footnote 10 to the Disclosure Statement clarifies that the Debtor does not consider any of the Issuers to be a
Related Entity.
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22.  With respect to the Shared Services Agreements, the Disclosure Statement
provides that the cost of staffing to fulfil the agreements has historically resulted in a net loss
to the Debtor and is not beneficial to the estate. The Disclosure Statement further states that the
agreements contain anti-assignment provisions which it believes to be enforceable under section
365(c) of the Bankruptcy Code, and moreover, are terminable at will by either party. In light
of these considerations, the Debtor apparently does not believe that the agreements may be
assumed or assumed and assigned, and even if they could, there would not be any corresponding
benefit to the estate. Notwithstanding the foregoing, the Disclosure Statement indicates that the
Debtor is still assessing whether to assume and assign the agreements with a Related Entity.
Dkt. No. 1473 at 42.

23.  The Disclosure Statement also discusses the Debtor’s role as portfolio manager
for the CLOs (which the Disclosure Statement defines as “Issuers”) in Article II(U) (pg. 32).
After explaining the Debtor’s role and noting some proofs of claim filed by the CLOs, the
Disclosure Statement states as follows:

The Issuers have taken the position that the rejection of the Portfolio

Management Agreements (including any ancillary documents) would result in

material rejection damages and have encouraged the Debtor to assume such

agreements. Nonetheless, the Issuers and the Debtor are working in good faith

to address any outstanding issues regarding such assumption. The Portfolio

Management Agreements may be assumed either pursuant to the Plan or by

separate motion filed with the Bankruptcy Court.

The Debtor is still assessing its options with respect to the Portfolio Management

Agreements, including whether to assume the Portfolio Management

Agreements.

24. The Debtor’s Supplement to the Plan, filed on December 30, 2020 at Dkt. No.

1648, indicates that the Debtor intends to assume the Servicing Agreements with all of the CLOs

except Loan Funding VII, LLC. See Dkt. No. 1648, Sched. A.
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OBJECTION

A. The Debtor Cannot Assume the Servicing Agreements Pursuant to Section 365(c)(1)
of the Bankruptcy Code

25.  The Objectors object to the assumption of the Servicing Agreements for the
fundamental reason that the Debtor will not manage the CLOs’ assets appropriately in order to
maximize value for the CLOs and the Objectors, but will instead breach its fiduciary duties by
managing a winding-down those CLOs and assets in order to provide a recovery for its creditors,
in what is an obvious and irreconcilable conflict of interest.

26. As explained below, the Debtor and the Servicing Agreements which it seeks to
assume are subject to the Advisers Act. As the Supreme Court has repeatedly held, it is a
fundamental purpose of the Advisers Act to impose strict fiduciary duties on investment
advisors and to “eliminate conflicts of interest between the investment adviser and the clients.”
SEC v. Capital Gains Research Bureau Inc., 375 U.S. 180, 191 (1963). This extends to any
“conflicts of interest which might incline an investment adviser—consciously or
unconsciously—to render advice which was not disinterested.” Id. “[T]he Act’s legislative
history leaves no doubt that Congress intended to impose enforceable fiduciary obligations.”
Transamerica Mort. Advisors v. Lewis, 444 U.S. 11, 17 (1979).

27. Under the Plan, the Debtor would be owned by its creditors. The Debtor and the
Claimant Trust would be managed by a person holding fiduciary duties to the Debtor’s creditors.
The Debtor would manage and presumably wind-down and liquidate the assets of the CLOs
within a span of two years, not for the benefit of the CLOs and their beneficial interest holders,
but for the benefit of the Debtor’s creditors. And, it would do this without employees or
resources, or by impermissibly delegating its duties to yet a different party—something that it

is not permitted to do under applicable law and the governing contracts. In sum, the Debtor
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would manage the CLOs and their assets for the benefit of the Debtor’s creditors, which it is
fundamentally impossible to do without simultaneously violating the Debtor’s strict fiduciary
duties to others and which represents a clear conflict of interest under the Advisers Act.

28. This inescapable conclusion is precisely why the Bankruptcy Code prohibits an
assumption of personal service contracts like the Servicing Agreements. The Bankruptcy Code
provides that:

The trustee may not assume or assign any executory contract or unexpired lease

of the debtor, whether or not such contract or lease prohibits or restricts

assignment of rights or delegation of duties, if—

(1) (A) applicable law excuses a party, other than the debtor, to such contract or

lease from accepting performance from or rendering performance to an entity

other than the debtor or the debtor in possession, whether or not such contract or

lease prohibits or restricts assignment of rights or delegation of duties; and (B)

such party does not consent to such assumption or assignment.

11 U.S.C. § 365(c)(1).

29. The first question is whether “applicable law” excuses the counterparties to the
Servicing Agreements from accepting performance from the Debtor. In this respect, both the
Advisers Act and the 1940 Act represent “applicable law” that provides for precisely that.

30.  The Advisers Act governs “investment advisors.” The Advisers Act defines an
investment advisor as:

any person who, for compensation, engages in the business of advising others,

either directly or through publications or writings, as to the value of securities or

as to the advisability of investing in, purchasing, or selling securities, or who,

for compensation and as part of a regular business, issues or promulgates

analyses or reports concerning securities.
15 U.S.C. § 80b-2(a)(11).

31.  There is no question that the Debtor receives compensation under the Servicing

Agreements. The only question is whether, under the Servicing Agreements, and in connection
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with managing the investments and securities of the CLOs, the Debtor satisfies the remaining
element(s). Case law confirms that, in providing investment services and investment
management under the Servicing Agreements, is acting as an “investment advisor” under the
Advisers Act. The Second Circuit authoritatively considered and decided the issue of whether
a portfolio manager is an investment advisor in Abrahamson v. Fleschner, 568 F.2d 862 (2d
Cir. 1977). The case concerned general partners who managed various investments on behalf
of limited partners. See id. at 866. Regarding whether the general partners were investment
advisors on account of managing the investments, the court concluded that they were “on two
independent grounds”:

First, the monthly reports which contained the alleged fraudulent representations

were reports which provided investment advice to the limited partners. The

general partners’ compensation depended in part upon the firm’s net profits and

capital gains. These in turn were affected by the size of the total funds under

their control. The monthly reports were an integral part of the general partners’

business of managing the limited partners’ funds. In deciding whether or not to

withdraw their funds from the pool, the limited partners necessarily relied

heavily on the reports they received from the general partners.

Second, wholly aside from the monthly reports, we believe that the general

partners as persons who managed the funds of others for compensation are

‘investment advisers’ within the meaning of the statute. This is borne out by the

plain language of Section 202(a)(11) and its related provisions, by evidence of

legislative intent and by the broad remedial purposes of the Act.
Id. at 870. Thus, by virtue of managing the underlying investments and related activities, the
general partners were providing investment advice and were therefore investment advisors
subject to the Advisers Act.

32.  The court in SEC v. Smith, 1995 U.S. Dist. LEXIS 22352 (E.D. Mich. 1995),
considered a similar issue. In that case, the SEC sought summary judgment that the defendant

was an investment adviser under the Advisers Act. The defendant argued that he was not an

investment adviser merely by virtue of managing a portfolio of accounts on behalf of third
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parties. See id. at *12-*13. Specifically, the defendant argued that he was not giving investment
advice, but that he was instead “a professional trustee who exercises sole discretionary control
over trust investments. . . I am the trustee. I have absolute full power and authority to make all
buy, hold and sell decisions. And, therefore, I am the one that receives information and research
and I make the decisions.” Id. at *13. In other words, because he had sole discretion and control
over how to manage the invested assets, he was not giving “advice” within the meaning of the
Advisers Act. The court rejected this argument: “Smith is clearly an investment advisor under
the Advisers Act.” Id. at *15.

33. The court in SEC v. Saltzman, 127 F. Supp. 2d 660 (E.D. Pa. 2000) reached the
same conclusion with respect to a portfolio manager:

Saltzman maintained exclusive control over the investment portfolio, brokerage

accounts, and bank account of Saltzman Partners, L.P. He made all investment

decisions for the portfolio. As the Act intended to embrace those who wield

power over their clients’ money, as Saltzman did over the investments of the

limited partners, the facts alleged qualify Saltzman as an investment adviser.

Id. at 669. Therefore, the Debtor, by virtue of managing the CLO assets, and even though it has
the sole control and authority over that management, is providing investment advice and is
therefore an investment advisor with respect to the Servicing Agreement.

34.  More particularly, the Servicing Agreements, because they provide for
investment advice, are “Investment Advisory Contracts” under the Advisers Act. This is further
confirmed by the language of the Advisers Act with respect to the definition of Investment
Advisory Contract:

any contract or agreement whereby a person agrees to act as investment adviser

to or to manage any investment or trading account of another person other than
an investment company registered under title I of this Act.

15 U.S.C. § 80b-5(d) (emphasis added). Managing the investments of others is of course
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precisely what the Debtor does under the Servicing Agreements.

35.  There should therefore be no question that the Servicing Agreements are
“investment advisory contracts” subject to the Advisers Act. Should there be any doubt, the
Servicing Agreements in multiple places reference the Advisers Act and subject the agreements
to the requirements of the Advisers Act.

36. The Advisers Act prohibits an assignment of an investment advisory contract
without consent. The Advisers Act defines “assignment” as including “any direct or indirect
transfer or hypothecation of an investment advisory contract.” 15 U.S.C. § 80b-2(a)(1). With
respect to an assignment, the Advisers Act provides as follows:

No investment adviser registered or required to be registered with the

Commission shall enter into, extend, or renew any investment advisory contract,

or in any way perform any investment advisory contract entered into, extended,

or renewed on or after the effective date of this title, if such contract—

(2) fails to provide, in substance, that no assignment of such contract shall be

made by the investment adviser without the consent of the other party to the

contract.

15 U.S.C. § 80b-5(a)(2).

37.  Each of the Servicing Agreements contain substantially similar provisions
related to any assignment:

any assignment of this Agreement to any Person, in whole or in part, by the

Servicer shall be deemed null and void unless (i) such assignment is consented

to in writing by the Issuer, a Super Majority of the Controlling Class of Notes

(excluding any Notes that are not Voting Notes) and a Majority of the Voting

Preference Shares.

38.  Accordingly, the Advisers Act represents “applicable law” under section

365(c)(1) that excuses the counterparty to an investment advisory contract from accepting

performance from an assignee. As such, because the agreement cannot be assigned, it cannot
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be assumed by the Debtor without consent.

39. It is true that courts in this District construe section 365(c)(1) such that, where
the applicable law is merely a general prohibition on assignment, the section does not prevent
an assumption. See, e.g., In re Lil’ Things, 220 B.R. 583, 590-91 (Bankr. N.D. Tex. 1998).
Here, however, the Advisers Act is not a general law that would prohibit an assignment; it is a
very specific law, applicable to a very narrow set of persons, and one which prohibits only the
assignment of an investment advisory agreement.

40. Even so, this District recognizes that section 365(c)(1) becomes paramount
“where the identity of the party rendering performance under the contract is material to the
contract, and the contract is non-delegable under applicable non-bankruptcy law.” Id. at 591.
This is certainly true where, as here, a party has contracted with someone to manage that party’s
property and investments: that is a fiduciary relationship of the highest trust where the identity
of the person providing the services is absolutely paramount. The Fifth Circuit recognized this
fundamental principle the highly analogous situation of an attorney retention agreement: the
contract was not assumable under otherwise applicable law because the contract was a highly
personal one involving elements of trust, legal, and ethical considerations. See In re Tonry, 724
F.2d 467, 468-69 (5th Cir. 1984).

41. In In re Mirant Corp., 303 B.R. 319 (Bankr. N.D. Tex. 2003), this Court
concluded that the debtor-in-possession may assume a contract even if section 365(c) would
prevent a trustee from being able to assume the contract. In large part, the Court construed the
addition, in 1984, of the term “debtor-in-possession” into the statute as evidence that Congress
intended for a debtor-in-possession to be able to assume its contracts even if section 365(c)

would otherwise prohibit a trustee from assuming the contract. See id. at 333. “The specific
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use of the words ‘the debtor or the debtor in possession’ leads the court to conclude that a
contract to be performed by a debtor or debtor in possession (as opposed to a trustee) is subject
to assumption whether or not applicable law limits its assignability. /d. However, the Fifth
Circuit has not adopted this view and the logic of In re Mirant Corp. is not correct.

42.  The statute begins by providing that the “trustee may not assume or assign any
executory contract . . .” 11 U.S.C. § 365(c)(1). That “trustee” must include a debtor-in-
possession, for it is the same “trustee” as in section 365(a) which provides that a “trustee . . .
may assume or reject any executory contract.” Id. at § 365(a). Thus, the section 365(c)(1)
prohibition on a trustee must also extend to a “debtor-in-possession,” unless the Court concludes
that the use of the word “trustee” in the same statute means two different things. Rather, what
In re Mirant Corp. was referring to was the following language in section 365(c)(1):

applicable law excuses a party, other than the debtor, to such contract or lease

from accepting performance from or rendering performance to an entity other

than the debtor or the debtor in possession.

Id. at § 365(c)(1).

43. The addition of the term “debtor-in-possession” to this statute does not change
the result; i.e. it does not mean that a debtor-in-possession, unlike a trustee, may assume, but
not assign, its own contracts. The question is whether applicable law excuses a party from
accepting performance from an entity other than the debtor-in-possession. The Debtor is a
debtor-in-possession and, if the counterparty is excused by applicable law from accepting
performance from anyone else, then the contract may not be assumed by the Debtor. In re
Mirant Corp. was simply wrong in concluding that the 1984 amendment somehow excepted a
debtor-in-possession’s assumption of its own contracts from the operation of section 365(c)(1).

44.  The Fifth Circuit’s opinion in Strumpf'v. McGee (In re O’Connor), 258 F.3d 392
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(5th Cir. 2001) is on point. That opinion was rendered after the 1984 amendment at issue in
Mirant, and that opinion concerned a Chapter 11 debtor. The question was whether a non-
assignable partnership agreement could be assumed under section 365(c)(1). The Fifth Circuit
held that “the agreement was not assumable under § 365(c)(1).” Id. at 402 (emphasis in
original). And, as here, the confirmed plan provided for a postconfirmation liquidating trust.
See id. at 396. The only difference was that, in /n re O ’Connor, a Chapter 11 trustee proposed
the confirmed plan. This difference does not matter because the Fifth Circuit held that the
agreement itself was not assumable; not that one person may assume it while a second not. See
id. at 402 and 404 (twice holding that the “agreement is not assumable” (emphasis in
original)).!! Only one person may assume an executory contract, and that person is the trustee,
even if the debtor-in-possession is exercising the powers of a trustee. Thus, if the contract itself
is not assumable, then it is not assumable period. This difference also does not matter because
the identity of the plan proponent is immaterial: the question is still whether it is the debtor-in-
possession, or the estate, that can assume the executory contract.

45. The Debtor will respond that the Fifth Circuit, in /n re Mirant Corp., 440 F.3d
238 (5th Cir. 20006), rejected the so-called “hypothetical test” and adopted instead the “actual
test” regarding the assignment of an executory contract or lease. In Mirant, the issue concerned
section 365(¢)(2) of the Bankruptcy Code and whether an ipso facto clause was enforceable

against a debtor-in-possession because the executory contract was not assignable. The

Mn Strumpf, the Fifth Circuit held that, because the agreement was not assumable, it passed through the Chapter
11 unaffected. However, Strumpfitself concluded that this “pass-through” principle does not apply in a liquidating
plan, as further confirmed by In re Tex. Rangers Baseball Partners, 521 B.R. 134,183 (Bankr. N.D. Tex. 2014).
Even if the agreements could pass through unaffected to the reorganized debtor, even though it is liquidating, the
Plan cannot limit the ability to terminate the agreements in the future based on the change in control and other facts
that are present. Otherwise, the agreements would be affected by the Plan, meaning that they would have to first
be assumed, as recognized in Strumpf by holding that a plan effect on the executory contract means that it cannot
pass through bankruptcy unaffected. Strumpf, 258 F.3d at 405.
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“hypothetical test” required a court to review whether a hypothetical assignment was prohibited
by applicable law; if it was, then the ipso facto clause could be enforced even though no
assignment was proposed. See id. at 246-47. The Fifth Circuit rejected this approach and
instead applied the “actual test,” which looked at whether an assignment was actually being
proposed. See id. at 249-50. The Debtor will argue that this same logic should apply to section
365(c)(1) such that, when no actual assignment is being proposed, the section is not implicated.

46.  Mirant and its logic, however, do not apply to section 365(c)(1). First, and most
obviously, the Fifth Circuit stated that “[a]lthough this Circuit has addressed § 365(c)(1), we
have yet to address § 365(e),” and then it cited to its In re O 'Connor and In re Braniff Airways
precedent. See id. at 248-49. The circuit, in analysing this prior precedent, noted that it was
the contract itself that was not assumable (“declaring the contract unassumable,” id.) and
reaffirmed the holdings of both prior opinions notwithstanding the change in the language of
section 365(c)(1). Thus, and having been afforded the opportunity to revisit its prior precedent
or to find that the added “debtor-in-possession” language to section 365(c)(1) compelled a
different result, the circuit instead reaffirmed its prior precedent holding that the contract itself
was not assumable. More precisely, the “actual test” cannot apply to section 365(c)(1) because
that section provides that a trustee may not “assume or assign” an executory contract. Ifthe test
were an actual one, i.e. whether an actual assignment was being proposed, then the section
would simply provide that the trustee may not “assume and assign” the executory contract. But,
in preventing an assumption even without a proposed assignment, section 365(c)(1) necessarily
applies the “hypothetical test” such that, even though no assignment is proposed, if an
assignment is prohibited then so is an assumption.

47.  Thus, were the Fifth Circuit presented with the precise issue with respect to
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section 365(c)(1), to the extent it was not in /n re O ’Connor, the Objectors submit that the Fifth
Circuit would join its sister circuits in concluding that, so long as even a hypothetical
assignment would be prohibited, so too is an assumption, whether by a trustee, debtor, or debtor-
in-possession. See In re Catapult Entertainment, 165 F.3d 747, 750 (9th Cir. 1999) (“a debtor
in possession may not assume an executory contract . . . if applicable law would bar assignment
to a hypothetical third party, even where the debtor in possession has no intention of assigning
the contract in question to any such third party”); In re James Cable Partners L.P.), 27 F.3d
534, 537 (11th Cir. 1994); (holding that debtor-in-possession may not assume executory
contract under section 365(c)(1) notwithstanding that no assignment was proposed); In re
Catron, 1994 U.S. App. LEXIS 14585 (4th Cir. 1994) (affirming holding that “agreement was
the type of executory contract that could not be assumed by Catron, a debtor-in-possession,
absent consent of the nondebtor parties as required by § 365(c)(1)(B)”); In re West Electronics
Inc.,852F.2d 79, 83 (3d Cir. 1988) (“the relevant inquiry is not whether [applicable law] would
preclude an assignment from West as a debtor to West as a debtor in possession, but whether it
would foreclose an assignment by West to another defense contractor”);'? but see Institut
Pasteur v. Cambridge Biotech Corp., 104 F.3d 489 (1st Cir. 1997).

48.  The result may not be to the liking of the Debtor and, in other circumstances, the

result may be harsh on a debtor-in-possession. But this case aptly demonstrates why the section

12 In fact, as recognized in West, the addition of the term “debtor-in-possession” into section 365(c)(1)
demonstrates Congress’s intent to prevent a debtor-in-possession from assuming its own personal services
contracts:

We think that by including the words "or the debtor in possession" in 11 U.S.C. § 365(c)(1)
Congress anticipated an argument like the one here made and wanted that section to reflect its
judgment that in the context of the assumption and assignment of executory contracts, a solvent
contractor and an insolvent debtor in possession going through bankruptcy are materially distinct
entities.

In re West Electronics, 852 F.2d at 83.
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exists and why the result is fair. Many innocent parties have entrusted billions of dollars of
their property to the Debtor to manage, for their benefit. Now, the Debtor wants to manage that
property for the benefit of its creditors, and with insufficient experience, resources, and
employees at that. This is not a case where the debtor is a person, who holds investment
management contracts. That person is the same before, during, and after a Chapter 11 case.
But here the Debtor is the same entity in name only: no reasonable fund would contract with
the postconfirmation Debtor here to manage a penny, let alone life savings and the investments
of many. That is the whole point of why personal services contracts cannot be assumed without
consent.

49. Moreover, the Court should not permit the Debtor to place form over substance,
especially when the rights of innocent, third party funds and investors are concerned. While
technically the post-confirmation Debtor will still be the same corporate shell, it will have been
gutted of everything that made the Debtor the Debtor. It is in substance and in every real and
practical consideration an assignment of the contracts. Indeed, it appears that the only reason
why the Debtor will even maintain a corporate existence after confirmation is an attempt to
obviate the prohibition on assumption under section 365(c)(1), as all other property of the
Debtor is transferred to the Claimant Trust. On this point, the Plan expressly provides that the
“Reorganized Debtor may, in its discretion, also utilize a Sub-Servicer in addition to or in lieu
of the retention of officers and employees.” Plan at p. 32-33. If the intent of this provision is
to provide services required by the Servicing Agreements, then this is a blatant violation of the
Servicing Agreements’ and the Advisers Act’s anti-assignment and anti-delegation provisions.
In other words, this admission in the Plan may well be precisely the type of assignment, or

subsequent assignment, that would be prohibited by section 365(c)(1) regardless of any
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discussion between the “hypothetical test” and the “actual test.”

50. Separate and apart from the above discussion, and understand that there is
uncertainty in the law as to the interplay between sections 365(f) and 365(c)(1), it is clear that
a “personal services contract” falls squarely within the protection of section 365(c)(1). As the
Fifth Circuit has held, a personal services contract is subject to section 365(c)(1): “Congress’
enactment of § 365(c) was to preserve the pre-Code rule that ‘applicable law’ precluding
assignment of personal service contracts is operative in bankruptcy.” In re Braniff Airways Inc.,
700 F.2d 935, 943 (5th Cir. 1983). A personal services contract is one which “involves a matter
of personal trust and confidence between the original contracting parties.” In re Grove Rich
Realty Corp., 200 B.R. 502, 510 (Bankr. E.D.N.Y. 1996). “A personal services contract has
been defined as a contract which contemplates the performance of personal services involving
the exercise of special knowledge, judgment, taste, skill, or ability.” In re Wofford, 608 B.R.
494, 496 (Bankr. E.D. Tex. 2019) (internal quotation omitted).

It is well settled that when an executory contract is of such a nature as to be based

upon personal services or skills, or upon personal trust or confidence, the debtor-

in-possession or trustee is unable to assume or assign the rights of the bankrupt
in such contract.

In re Grove Rich Realty Corp., 200 B.R. 502, 510 (Bankr. E.D.N.Y. 1996) (emphasis added).
51. The Service Agreements are clearly personal service contracts: the Debtor’s
position is one of trust and that of a fiduciary, the Debtor’s performance requires personal
confidence and high skill and knowledge, the agreements provide that the Debtor’s duties are
not delegable, and no person entrusting another with managing billions of dollars in assets
would want the underlying contract to be assumable by a trustee or a liquidating debtor. Indeed,
the Supreme Court has recognized the “personalized character of the services of investment

advisors.” SEC v. Capital Gains Research Bureau Inc., 375 U.S. 180, 191 (1963). This Court
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has characterized financial advisory and brokerage contracts as personal services contracts. See
In re Consolidated Capital Equities Corp., 157 B.R. 280, 283 (Bankr. N.D. Tex. 1993). Other
courts have held that the Investors Act imposes a trust relationship. See e.g. In re Peterson, 96
B.R. 314, 323 (Bankr. D. Colo. 1988). The strict fiduciary and anti-assignment provisions of
the Advisor Act and the 1940 Act further confirm Congress’ strong view that these contracts
are in the nature of personal service contracts.

52. Even if the Court is inclined to adopt the “actual test” under section 365(c)(1)
such that an assumption is possible where there is no assignment, and recognizing that section
365(c)(1) is broader in application than to only personal services contracts, the law
overwhelmingly confirms that a personal services contract is not assumable in the first instance.
See, e.g., In re Braniff Airways Inc., 700 F.2d 935, 943 (5th Cir. 1983).

53.  The final issue concerning section 365(c)(1) is consent. Assuming that the CLOs
do not object to the assumption of the Servicing Agreements, the statute requires affirmative
consent to the assumption. The statute prohibits the assumption if “such party does not consent
to such assumption.” 11 U.S.C. § 365(c)(1)(B). The plain meaning of this language is that
consent is required, as opposed to merely the absence of an objection. In Strumpfv. McGee (In
re O’Connor), 258 F.3d 392 (5th Cir. 2001), the issue concerned an executory contract that was
neither expressly assumed nor assigned under a Chapter 11 plan. The Fifth Circuit held that the
contract was not assumable under section 365(c)(1) and concluded that the counterparty “did
not consent” to an assumption. See id. at 402. If the absence of an objection was all that was
required, then the Fifth Circuit would not have so held. In fact, the Fifth Circuit expressly
rejected the argument that the “Appellees consented to the assumption by failing to object to

the Plan.” Id. at 400. This is in line with the case law, which requires affirmative, or actual,
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consent to the assumption. See In re Allentown Ambassadors Inc., 361 B.R. 422, 448 n. 60
(Bankr. E.D. Pa. 2007).

54. Finally, there is the issue of the Objectors’ standing to make the foregoing
arguments. The Objectors have standing for at least four reasons. First, as creditors and parties
in interest,' they have the right to object to the Plan. 11 U.S.C. § 1109(b). Insofar as it is the
Fifth Amended Plan that provides for assumption of the Servicing Agreements, the Objectors
may object to said assumption, especially because assumption of the Servicing Agreements and
future performance thereunder affect the feasibility of the Plan as a whole. Second, the
Objectors have standing and the right to object to confirmation of the Fifth Amended Plan under
sections 1129(a)(1), (a)(2), and (a)(3) of the Bankruptcy Code. Insofar as the Fifth Amended
Plan and the Debtor propose to impermissibly assume the Servicing Agreements in violation of
the law, the Objectors may object to such assumption on those bases. Third, in several of the
Servicing Agreements, the Objectors have the right to remove the Debtor or to control who the
servicer under the agreements is. They have similar rights under the Indentures with respect to
assignment or modification of the Servicing Agreements. Insofar as the Fifth Amended Plan
purports to limit or to take those rights away from them, and to change their rights, the Objectors
have standing to object to their rights being limited or eliminated. Likewise, under the 1940
Act, an investment adviser must be approved by a majority of the voting securities, and the
Servicing Agreements cannot continue in effect for more than two years without the consent of
either the CLOs’ boards of directors or a majority of the outstanding voting securities--i.e., the

Objectors. 15 U.S.C. § 80a-15(a)(2). Insofar as the Fifth Amended Plan purports to limit the

13 “The term ‘party in interest’ is not defined in the Bankruptcy Code.” Khan v. Xenon Health, LLC (In re Xenon
Anesthesia of Tex., PLLC), 698 Fed. Appx. 793, 794 (5th Cir. 2017) (quoting In re Megrelis, No. 13-35704-H3-7,
2014 Bankr. LEXIS 3905, at *2 (Bankr. S.D. Tex. Sept. 12,2014)). “It generally ‘means anyone who has a legally
protected interest that could be affected by the bankruptcy case.”” Id.
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Objectors’ right to withhold their consent or influence the CLOs’ boards of directors, the
Objectors have standing to challenge any modification of those rights. Fourth, in several of the
Servicing Agreements, it is not just the CLO that must approve an assignment, but also the
Objectors. The Objectors have similar rights under the Indentures. Insofar as the test under
section 365(c)(1) is a hypothetical assignment, and the Objectors have the right to approve or
not approve that assignment under applicable law and the agreements, that right should extend
to consent under section 365(c)(1)(B) as well, as the CLOs’ consent is not possible without a
concurring consent by the Objectors.

55. The Fifth Amended Plan does not comply with section 1129(a)(1) of the
Bankruptcy Code because it violates a fundamental principal of contract assumption under
section 365 of the Bankruptcy Code. Contracts must be assumed or rejected; there is no such
thing as a partial assumption. In re Nat’l Gypsum Co., 208 F.3d 498, 506 (5th Cir. 2000)
(“Where the debtor assumes an executory contract, it must assume the entire contract, cum
onere--the debtor accepts both the obligations and the benefits of the executory contract.”); In
re Rigg, 198 B.R. 681, 685 (Bankr. N.D. Tex. 1996) (“An executory contract cannot be rejected
in part and assumed in part; the debtor must assume both the benefits and the burdens on the
contract.”).

56. The Fifth Amended Plan contravenes established law with respect to the
proposed treatment of the CLOs and the Debtor’s obligations under the portfolio management
agreements.

57. First, the Fifth Amended Plan reveals that the Debtor, while claiming to assume
the various Servicing Agreements, also intends to deprive the counterparties to those

agreements from exercising their rights to change management.
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58. Under the Servicing Agreements at issue, either a majority, or in some cases, a
supermajority of owners may initiate a change in management. See attached Exhibit A.

59. The Debtor’s Plan makes clear, however, that it intends to engage a subagent to
perform the management and servicing function and, implicitly to deprive the CLOs as issuers
from exercising contractual rights with respect to making a change in management.

60. Second, the Debtor’s duties under the Servicing Agreements, which themselves
have been adopted under the Advisers Act, subject to Rule 206(4)-8 thereunder as noted below,
are owed to, and provide the rights of, the preference shareholders under the portfolio
management agreements. The Debtor’s proposed liquidation of Managed Assets (which it does
not own) is contrary to the performance of its contractual and statutory duties under the portfolio
management agreements.

61. The preference shareholders, as the only remaining owners of the Managed
Assets of many of the CLOs, contend that the Debtor’s (i) sales of Managed Assets and (ii)
continued management of the Managed Assets, notwithstanding the Debtor’s stated intention
to wind down and liquidate all assets, violates the provisions of Section 2(b) of the portfolio
management agreements.

62.  These violations are detrimental to the counterparties to the assumed contracts
because:

a. liquidation sales of Managed Assets the Debtor does not own are unlikely
to maximize the value of the Managed Assets when compared to the long
term investment horizon of the beneficial owners of the Managed Assets;

b. liquidation sales of Managed Assets are likely to subtract value when

duress sales occur based on the short term horizon and liquidation
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strategy of the Debtor;

c. the Debtor has announced the termination of its personnel, resulting in
loss of knowledgeable portfolio managers; and

d. any potential consultant engaged by the Debtor in the absence of its
terminated personnel will be subservient to the Debtor’s short-term
objective of liquidation in violation of the assumed contracts and
applicable securities law.

63.  Manifestly, where the investors in a pooled vehicle state to the manager both
that their objectives and desires differ from those of the portfolio manager, and that the portfolio
manager’s actions are contrary to the manager’s duties to maximize returns for the benefit of
the investors established under the agreement, that portfolio manager is not acting reasonably
under or in accordance with its agreement. The owners of the Managed Assets, in requisite
majority or supermajority,'* have expressly requested that the Managed Assets not be liquidated
as contemplated by the Debtor’s business plan. In that context, the Debtor is unreasonably
acting contrary to the required contractual objective and therefore statutory obligation to
maximize value for the preference shareholders. In implementing the Fifth Amended Plan, the
Debtor is likely to violate its duty of reasonableness under Section 2(b) under these
circumstances, because the Debtor is not “perform[ing] its duties under
[the] Agreement in the manner provided for” in the Agreement.

64.  As the Debtor is an investment management firm familiar with established
securities laws, the Fifth Amended Plan’s violations of such laws is blatant and should not be

permitted.

14 Objectors acknowledge that they do not hold a majority in all of the CLOs, for example, Jasper.
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65.  Based upon the Fifth Amended Plan’s attempt to assume contracts partially, and
not fully, the Court should find that the Fifth Amended Plan fails to satisfy section 1129(a)(1)
of the Bankruptcy Code and cannot be confirmed

66. Moreover, as discussed below, with respect to the injunction and release
provisions of the Fifth Amended Plan, the Plan purports to release the Debtor from its
contractual and statutory obligations with respect to the Servicing Agreements. As explained
above, those agreements require the Debtor to preserve and to maximize the value of the CLOs
assets, for the benefit of the CLOs and the holders of beneficial interests in them. The Advisers
Act requires the same. The Fifth Amended Plan purports to enjoin parties from “taking any
actions to interfere with the implementation or consummation of this Plan.” Plan at p. 50. This
is an unprecedented, overbroad injunction that does not comport with fundamental due process,
as what “interference,” “implementation,” or “consummation” mean is not specified. Are the
Objectors to be enjoined from enforcing future rights under the Servicing Agreements even if
the Debtor commits future malfeasance?

67. The Fifth Amended Plan likewise enjoins all creditors and other parties, and their
“Related Persons” (who may not even have notice of the injunction) from “commencing,
conducting, or continuing in any manner, directly or indirectly, any suit, action, or other
proceeding of any kind (including any proceeding in a judicial, arbitral, administrative or other
forum) against or affecting the Debtor, the Independent Directors, the Reorganized Debtor.”
Plan at p. 51. Read literally, this means that the Objectors and the CLOs will not be able to
assert any claims, or seek any relief, against the Debtor or Reorganized Debtor for any present
or future actionable wrongs under the Servicing Agreements and the Advisers Act. Again, so

broad an injunction, not limited in time, is unprecedented, legally impermissible, violates due
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process, and seeks to strip parties of their contractual and Advisers Act rights—even as the
Debtor purports to assume the Servicing Agreements which, as is black letter law, means that
the Debtor is requiring to provide full future performance (and suffer potential future obligations
and liabilities).

68.  The balance of the Plan injunction is equally fatally defective. If there are future
obligations and defaults, and even if there are present ones, under the Servicing Agreements
and applicable law, affected parties have to have the right to seek legal redress, enforce awards
and injunctions, and assert setoff rights. On this last basis in particular, if there are setoff rights
under the CLOs or other agreements, those rights cannot be permanently enjoined. And, the
same injunction applies to any “successors” of the Debtor and its property interests, meaning
that, if the Debtor assigns or delegates its duties under the Servicing Agreements, some future
and unknown party may claim protections under these injunctions without any protection to the
Objectors or the CLOs.

69.  The Plan’s channeling injunction is similarly improper and defective, at least
with respect to post-confirmation actions. See Plan at p. 51. That injunction requires anyone
with any complaint against a “Protected Party” that is “related to the Chapter 11 Case,” or to
the “wind down of the business of the Debtor or the Reorganized Debtor,” to first seek relief
from this Court, including by proving that a colourable claim exists and obtaining leave. The
same section then purports to grant “sole jurisdiction” to this Court to “adjudicate” any such
dispute. Read literally, this means that the Objectors and the CLOs will have to first seek leave
from this Court before enforcing any right under the Servicing Agreements and the Advisers
Act, which is unprecedented and is incompatible with respect to the assumption of those

agreements for post-assumption claims, and then this Court would adjudicate the claims. This

32

Appx. 0147



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 148 of 955 PagelD 440
Case 19-34054-sgj11 Doc 1670 Filed 01/05/21 Entered 01/05/21 16:42:55 Page 33 of 42

Court will have no jurisdiction to adjudicate such post-confirmation claims, however, and the
channeling injunction is am impermissible attempt to confer such jurisdiction where none
exists.

70. All of the foregoing affects, limits, and eviscerates future rights under the
assumed Servicing Agreements—something that defeats the whole purpose of an assumption
of an executory contract and that contradicts the established law that an executory contract, and
its future obligations, must be assumed in foto.

B. Other objections to the Fifth Amended Plan

The Debtor’s Fifth Amended Plan is objectionable for other reasons as well. Those
Objections are discussed briefly below. The Funds and Advisors reserve the right to object
upon any appropriate basis under Sections 1129(a) and (b) and other applicable provisions of
the Bankruptcy Code. The Funds and Advisors also reserve the right to join in and support the

objections asserted by other parties at the Confirmation Hearing.

Section 1129(a)(5)
71. In order to be confirmed, the Debtor must satisfy the following non-waiveable
requirements:

(1) the proponent of the plan has disclosed the identity and affiliations of any
individual proposed to serve, after confirmation of the plan, as a director, officer,
or voting trustee of the debtor, an affiliate of the debtor participating in a joint
plan with the debtor, or a successor to the debtor under the plan; and

(i1) the appointment to, or continuance in, such office of such individual, is
consistent with the interests of creditors and equity security holders and with
public policy.

11 U.S.C. § 1129(a)(5).

72. This is of particular importance here, where the Debtor proposes to manage

billions of dollars of other entities’ assets, and ties in as well to section 362(b)’s requirement of
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demonstrating adequate assurance of future performance. Yet, the Debtor fails completely with
respect to even an attempt to satisfy these requirements.

73. In this respect, the sole disclosure in the Plan and Disclosure Statement with
respect to who will manage these billions of dollars in assets is as follows:

Subject to and consistent with the terms of the Reorganized Limited Partnership

Agreement, the Reorganized Debtor shall be managed by its general partner,

New GP LLC. The initial officers and employees of the Reorganized Debtor

shall be selected by the Claimant Trustee. The Reorganized Debtor may, in its

discretion, also utilize a Sub-Servicer in addition to or in lieu of the retention of

officers and employees.
Plan at p. 32-33.

74.  Neither the identity nor the compensation of the people who will control and
manage the Reorganized Debtor is provided, much less as to who may be a Sub-Servicer. While
Mr. Seery is disclosed as the Claimant Trustee who will be responsible for “winding down the
Reorganized Debtor’s business operations,” this is insufficient. All the more so because,
without additional disclosures and facts, not only can adequate assurance of future performance
not be proven, but the Debtor cannot prove that the employment and compensation of these
unnamed officers and managers of the Reorganized Debtor is “is consistent with the interests

9

of creditors and equity security holders and with public policy.” Public policy in particular,
given the dictates of the Advisers Act, is implicated.
Accordingly, the Plan is fatally defective with respect to section 1129(a)(5) and cannot be

confirmed on that basis alone.

The Fifth Amended Plan is not feasible

75. Section 1129(a)(11) requires that confirmation of a plan not be likely to be
followed by liquidation or the need for further reorganization. “Establishing a likelihood that a

plan itself will be successful is a question of feasibility.” In re Dernick, Case No. 18-32417,
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2020 WL 6833833, at *17 (Bankr. S.D. Tex. Nov. 20, 2020). Feasibility contemplates whether
the plan is workable and offers a reasonable assurance of success. Id.; see also In re Frascella
Enters., Inc., 360 B.R. 435, 453 (Bankr. E.D. Pa. 2007). “An obvious illegality . . . exposes the
plan on feasibility grounds.” In re Food City, 110 B.R. at 813 n. 12; see also In re McGinnis,
453 B.R. at 773 (chapter 13 plan premised on illegal activity could not be confirmed); In re
Frascella, 360 B.R. at 445, 456 (citing Food City, 110 B.R. at 812 n. 10) (debtor failed to
establish plan was feasible where it rested on questionable legal basis).

76.  As discussed above, the proposed treatment with respect to the portfolio
management agreements and the CLOs contravenes section 365 of the Bankruptcy Code and
the Adviser Act. This illegality hampers the feasibility of the Fifth Amended Plan, and
accordingly, the Court should find that it is not feasible and deny confirmation.

The Debtor’s proposed assumption of the Servicing Agreements is improper under
section 365 because there is no adequate assurance of future performance

77. Under section 365(b) of the Bankruptcy Code, an executory contract may only
be assumed if the Debtor “provides adequate assurance of future performance under such
contract[.]” 11 U.S.C. § 365(b)(1)(C).

78. Although the Fifth Amended Plan provides for the assumption of the Servicing
Agreements with many of the CLOs, it does not offer any assurance with respect to the Debtor’s
ability to perform under such agreements. Indeed, given the Debtor’s plan to wind down and
liquidate its remaining assets, and in light of the contractual and statutory breaches discussed
above, the Debtor cannot possibly provide such assurance. Furthermore, it is uncertain whether
sufficient employees will be retained by the Debtor to fulfil its obligations under the portfolio
management agreements, even its most significant duties are delegated to a Sub-Advisor.

Accordingly, assumption is improper and must be disallowed under section 365(b).
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79. Equally important, the Debtor’s failure to offer or provide adequate assurance is
intensified because the purported assumption is, in reality, a sub rosa assumption and
assignment to an as yet unnamed third party. This unidentified third party has also not offered
adequate assurance of future performance as required in the context of such assignments.

The Release and Exculpation Provisions of the Fifth Amended Plan are overly broad
and extend beyond the Effective Date

80. In the Fifth Circuit, permanent injunctions against nondebtors are not
permissible. Feld v. Zale Corp. (In re Zale Corp.), 62 F.3d 746, 761 (5th Cir. 1995). In fact,
and quite to the contrary, the case law “seem[s] broadly to foreclose non-consensual non-debtor
releases and permanent injunctions.” Bank of N.Y. Trust Co., NA v. Official Unsecured
Creditors’ Comm. (In re Pac. Lumber Co.), 584 F.3d 229, 252 (5th Cir. 2009). Such permanent
injunctions would “improperly insulate nondebtors in violation of section 524(e),” and “without
any countervailing justification of debtor protection.” Id. at 760 (quoting Landsing Diversified
Props. v. First Nat’l Bank & Trust Co. (In re W. Real Estate Fund, Inc.), 922 F.2d 592, 601-02
(10th Cir. 1990)); see also In re Pac. Lumber, 584 F.2d at 252 (noting that costs that the released
parties might incur defending against suits are unlikely to swamp such parties or the
reorganization).

81. Indeed, courts within this District have found that injunctions and release
provisions substantively identical to that proposed in Fifth Amended Plan, and which purport
to release causes of action against non-debtor third parties, violate Fifth Circuit precedent and
are impermissible. Dropbox, Inc. v. Thru, Inc. (In re Thru, Inc.), Civil Action No. 3:17-CV-
1958-G, 2018 WL 5113124, at *21 (N.D. Tex. Oct. 19, 2018) (finding that bankruptcy court
erred by approving injunction that would have effectively discharged non-debtor third parties);

In re Pac. Lumber, 584 F.3d at 251-53 (striking release provision purporting to release non-
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debtor third parties from liability relating to the proposal, implementation, and administration
of the plan).

82. The injunction contained in Article XI.F of the Fifth Amended Plan is almost
identical to that struck down in In re Thru. Like the injunction provision in /n re Thru, the
Debtor’s proposed injunction would bar the Debtor’s creditors “from pursuing causes of action
against a number of non-debtor third parties, if those causes of action relate to the creditors’
claims against the debtor.” 2018 WL 5113124, at *21. The Fifth Amended Plan purports to
release creditors’ claims against not only the Debtor, but also the Independent Directors. Dkt.
No. 1472 at 56-57. Not only that, but the Fifth Amended Plan purports to release creditors’
claims stemming from the bankruptcy case, as well as the negotiation, administration and
implementation of the Plan, as against many of the specific third parties that the courts in this
Circuit have found to be impermissible, including, but not limited to, employees, officers and
directors, and professionals retained by the Debtor, among others. Id.; In re Thru, 2018 WL
5113124, at *21 (concluding it was “clearly erroneous” for the bankruptcy court to approve an
injunction covering causes of action against such parties); In re Pac. Lumber, 584 F.3d at 252-
53.

83.  Furthermore, the exculpation provision contained in Article XI.C of the Fifth
Amended Plan is incompatible with Fifth Circuit precedent, as explained by the court in /n re
Thru. The court in In re Thru found that it was clear error for the bankruptcy court to approve
an exculpation provision that exculpated non-debtor third parties, including the debtor’s
employees, officers, directors, advisors, affiliates and professionals, from liability in connection
with formulating, implementing, and consummating the plan of reorganization. 2018 WL

5113124, at *22. The exculpation provision in the Fifth Amended Plan provides the “same
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insulation” as the impermissible provision in the In re Thru plan, and as such, it cannot be
approved. See also In re Pac. Lumber, 584 F.3d at 252 (“We see little equitable [sic] about
protecting the released non-debtors from negligence suits arising out of the reorganization.”).

84.  In sum, the Fifth Amended Plan impermissibly seeks to exculpate certain non-
debtor third parties from a broad array of claims relating to such entities’ pre- and post-petition
conduct. The Funds and Advisors submit there is no authority that would permit such broad
exculpatory and/or injunctive language in favor of third parties.

The Fifth Amended Plan appears to eliminate the right of setoff

85. The Funds and Advisors object to the extent that the Plan purports to divest them
of their rights of setoff against the Debtor.

The Fifth Amended Plan violates section 365(d)(2) by impermissibly allowing the
Debtor to assume or reject executory contracts and unexpired leases after

confirmation

86. Section 365(d)(2) of the Bankruptcy Code provides that, in a case under chapter

11, the debtor may assume or reject an executory contract or unexpired lease “at any time before

confirmation of aplan . ...” 11 U.S.C. § 365(d)(2) (emphasis added).

87.  Notwithstanding this clear language, the Fifth Amended Plan authorizes the
Debtor to amend the Plan Supplement by adding or removing a contract or lease from the list
of contracts to be assumed, or assign an Executory Contract or Unexpired Lease, at any time up
until the Effective Date. Dkt. No. 1472 at 43. Further, the Disclosure Statement indicates that
the Debtor is still evaluating whether to assume and assign the Shared Services Agreements.
This is contrary to the explicit language of the Bankruptcy Code.

88. Accordingly, the Advisors object to the Fifth Amended Plan to the extent that it

purports to reserve the Debtor’s right and ability to assume or assume and assign the Shared
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Services Agreements or the Payroll Reimbursement Agreements post-confirmation.
Furthermore, the Funds object to the Fifth Amended Plan to the extent it purports to reserve the
Debtor’s right and ability to alter the proposed treatment of the Servicing Agreements.

The Debtor is not entitled to a discharge

89.  Although section 1141(d) of the Bankruptcy Code discharges a debtor from most
pre-confirmation debt, it expressly does not discharge a debtor if:

(A) the plan provides for the liquidation of all or substantially all of the property

of the estate;

(B) the debtor does not engage in business after consummation of the plan; and

(C) the debtor would be denied a discharge under section 727(a) of this title if

the case were a case under chapter 7 of this title.

11 US.C. § 1141(d)(3).

90. Here, the Plan provides for liquidation of all of the Debtor’s property over a
period of time. Although the Debtor may technically continue business for a brief period of
time, its ultimate goal is liquidation. Further, the Debtor would be denied a discharge under
section 727(a)(1) because it is not an individual. Accordingly, the Court should find that the

Debtor is not entitled to a discharge under section 1141 of the Bankruptcy Code.

The Fifth Amended Plan may violate the absolute priority rule

91. Section 1129(b)(2)(B)(ii) provides that the holder of any claim or interest that is
junior to the claims of unsecured creditors may not retain any property unless general unsecured
creditors are paid in full. 11 U.S.C. § 1129(b)(2)(B)(ii). The “absolute priority rule is a bedrock
principle of chapter 11 practice.” In re Texas Star Refreshments, LLC, 494 B.R. 684, 703
(Bankr. N.D. Tex. 2013). “Under this rule, unsecured creditors stand ahead of investors in the
receiving line and their claims must be satisfied before any investment loss is compensated.”

In re SeaQuest Diving, LP, 579 F.3d 411, 420 n.5 (5th Cir. 2009) (comparing subordination
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under section 510 to absolute priority rule) (quoting In re Geneva Steel Co., 281 F.3d 1173,
1180 n.4 (10th Cir. 2002)).

92. In the event the unsecured creditor classes (Class 7 and 8) vote against the Fifth
Amended Plan, the absolute priority rule prohibits the retention of equity in the Reorganized
Debtor by existing equity holders in the absence of a new investment and opportunity for
competitive bidding for that investment opportunity.

CONCLUSION

93.  For the reasons set forth above, the Funds and Advisors respectfully request that
the Court deny confirmation of the Fifth Amended Plan and grant such other and further relief
as the Court deems just and proper.

Dated: January 5, 2020
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Highland Capital Management Fund Advisors, L.P.

CLOs Review
CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
Aberdeen Requisite percentage of The Servicer must seek to No removal without cause. Removal Majority of Voting
Loan Preference Shares preserve the value of the . L
. for cause permitted by Majority of Preference Share
Funding, Holders may enforce Collateral for the benefit of the .
. .. Voting Preference Shares Holders Holders. SA § 14.
Ltd. obligations under securities holders. SA § 2(b). N ,
. directing the Trustee, upon 10 days
Servicing Agreement of .
. . . notice. SA § 14. For cause removal
Servicer, as provided in . . .
may be effected in connection with the
the Indenture or . . ..
. Servicer breaching the servicing
Preference Shares Paying .
Acency Agreement. SA agreement by not preserving the value
§ ‘(9; yAg ’ of the Collateral. SA § 2(b).
Brentwood Requisite percentage of The Servicer must seek to No removal without cause. Removal Majority of Voting
CLO, Ltd. Preference Shares preserve the value of the for cause permitted by Majority of Preference Share
Holders may enforce Collateral for the benefit of the | Voting Preference Shares Holders Holders. SA § 14.
obligations under securities holders. SA § 2(b). | directing the Issuer, upon 10 days’
Servicing Agreement of notice. SA § 14. For cause removal
Servicer, as provided in may be effected in connection with the
the Indenture or Servicer breaching the servicing
Preference Share Paying agreement by not preserving the value
Agency Agreement. SA of the Collateral. SA § 2(b).
§9.
308393059.4
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CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
Eastland Requisite percentage of The Servicer must seek to No removal without cause. Removal Majority of Voting
CLO, Ltd. Preference Shares preserve the value of the for cause permitted by Majority of Preference Share
Holders may enforce Collateral for the benefit of the | Voting Preference Shares Holders Holders. SA § 14.
obligations under securities holders. SA § 2(b). | directing the Issuer, upon 10 days’
Servicing Agreement of notice. SA § 14. For cause removal
Servicer, as provided in may be effected in connection with the
the Indenture or Servicer breaching the servicing
Preference Share Paying agreement by not preserving the value
Agency Agreement. SA of the Collateral. SA § 2(b).
§9.
Gleneagles Requisite percentage of The Portfolio Manager must Removal without cause permitted by 66 2/3% of Preference
CLO, Ltd. Preference Shares seek to maximize the value of | 66 2/39 of Preference Shares Holders | Shares Holders. PMA
Holders may enforce the Collateral for the benefit of | (excluding Preference Shares held by | § 12(c).
obligations under the Preference Shares holders. ' the Portfolio Manager and affiliates, or
Portfolio Management PMA § 2(b). for which they have discretionary
Agreement of Portfolio voting authority) directing the Issuer,
Manager, as provided in upon 90 days’ notice. PMA § 12(c).
the Indenture or
Preference Share Paying The Portfolio Manager may avoid
Agency Agreement. removal by purchasing all Preference
PMA § 9. Shares voting for removal (and
Preference Shares not voting for
removal but seeking to sell) at the
Buy-out Amount (i.e., 12% IRR since
the Closing Date). PMA § 12(c).
For cause removal may be effected in
connection with the Portfolio Manager
308393059.4
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CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
breaching the portfolio management
agreement by not maximizing the
value of the Collateral. PMA § 2(b).
Grayson Requisite percentage of The Servicer must seek to No removal without cause. Removal Majority of Voting
CLO, Ltd. Preference Shares preserve the value of the for cause permitted by Majority of Preference Share
Holders may enforce Collateral for the benefit of the | Voting Preference Shares Holders Holders. SA § 14.
obligations under securities holders. SA § 2(b). | directing the Issuer, upon 10 days’
Servicing Agreement of notice. SA § 14. For cause removal
Servicer, as provided in may be effected in connection with the
the Indenture or Servicer breaching the servicing
Preference Share Paying agreement by not preserving the value
Agency Agreement. SA of the Collateral. SA § 2(b).
§9.
Greenbriar Requisite percentage of . . . .
The Servicer must seek to No removal without cause. Removal Majority of Voting
CLO, Ltd. Preference Shares he value of th f b ority of f Sh
Holders may enforce preserve the value of the or cause permitted by Majority o Preference Share
o Collateral for the benefit of the | Voting Preference Shares Holders Holders. SA § 14.
obligations under . N ,
. securities holders. SA § 2(b). | directing the Trustee, upon 10 days
Servicing Agreement of .
. . . notice. SA § 14. For cause removal
Servicer, as provided in . . .
may be effected in connection with the
the Indenture. SA § 9. . . ..
Servicer breaching the servicing
The Indenture references .
Preference Shares agreement by not preserving the value
a of the Collateral. SA § 2(b).
Paying Agency
Agreement. Indenture
§ 1.1 (Definitions--
Preference Share
Documents).
308393059.4
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CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
Jasper CLO, | Requisite percentage of The Portfolip Manager must Removal without cause permitted by 66 2/3% of Preference
Ltd. Preference Shares seek to maximize the value of | 66 2/3%, of Preference Shares Holders | Shares Holders. PMA
Holders may enforce the Collateral for the benefit of | (excluding Preference Shares held by | § 12(a).
obligations under the Preference Shares holders. | the Portfolio Manager and affiliates, or
Portfolio Management PMA § 2(b). for which they have discretionary
Agreement of Portfolio voting authority) directing the Issuer,
Manager, as provided in upon 90 days’ notice. PMA § 12(a).
the Indenture or
Preference Share Paying The Portfolio Manager may avoid
Agency Agreement. removal by purchasing all Preference
PMA § 9. Shares voting for removal (and
Preference Shares not voting for
removal but seeking to sell) at the
Buy-out Amount (i.e., 15% IRR since
the Closing Date). PMA § 12(a).
For cause removal may be effected in
connection with the Portfolio Manager
breaching the portfolio management
agreement by not maximizing the
value of the Collateral. PMA § 2(b).
Liberty Requisite percentage of The Portfolio Manager must Removal without cause permitted by 66 2/3% of Class E
CLO, Ltd. Class E Certificates seek to maximize the value of | 66 2/3% of Class E Certificates Certificates Holders.
Holders may enforce the Collateral for the benefit of | Holders (excluding Class E PMA § 12(¢).
obligations under the Class E Certificates Certificates held by the Portfolio
Portfolio Management holders. PMA § 2(b). Manager and affiliates, or for which
Agreement of Portfolio they have discretionary voting
Manager, as provided in authority) directing the Issuer, upon 90
the Indenture or Class E days’ notice. PMA § 12(c).
4
308393059.4

Appx. 0161



Case 3:21-cv-01010-E Document 12-1 Filed 12/07/21 Page 162 of 955 PagelD 454

Case 19-34054-sgj11 Doc 1670-1 Filed 01/05/21 Entered 01/05/21 16:42:55 Page 5 of 8

CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
Certificates Paying
Agency Agreement. The Portfolio Manager may avoid
PMA § 9. removal by purchasing all Class E
Certificates voting for removal (and
Class E Certificates not voting for
removal but seeking to sell) at the
Buy-out Amount (i.e., 12% IRR since
the Closing Date). PMA § 12(c).
For cause removal may be effected in
connection with the Portfolio Manager
breaching the portfolio management
agreement by not maximizing the
value of the Collateral. PMA § 2(b).
Red River Requisite percentage of The Servicer must seek to No removal without cause. Removal Majority of Voting
CLO, Ltd. Preference Shares preserve the value of the for cause permitted by Majority of Preference Share
Holders may enforce Collateral for the benefit of the | Voting Preference Shares Holders Holders. SA § 14.
obligations under securities holders. SA § 2(b). | directing the Issuer, upon 10 days’
Servicing Agreement of notice. SA § 14. For cause removal
Servicer, as provided in may be effected in connection with the
the Indenture or Servicer breaching the servicing
Preference Share Paying agreement by not preserving the value
Agency Agreement. SA of the Collateral. SA § 2(b).
§9.
308393059.4
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CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
Rockwall Requisite percentage of The Servicer must seek to No removal without cause. Removal 66 2/3% of Voting
CDO Ltd. Preferred Shares Holders | preserve the value of the for cause permitted by 66 2/3% of Preference Share
may enforce obligations Collateral for the benefit of the | Preferred Shares Holders (excluding Holders. SA § 14.
under Servicing securities holders. SA § 2(b). | Preferred Shares held by the Servicer
Agreement of Servicer, as and affiliates, or for which they have
provided in the Indenture. discretionary voting authority, but HFP
SA § 9. may vote Preferred Shares it owns up
to the Original HFP Share Amount)
directing the Issuer, upon 10 days’
notice. SA § 14. For cause removal
may be effected in connection with the
Servicer breaching the servicing
agreement by not preserving the value
of the Collateral. SA § 2(b).
Rockwall Requisite percentage of The Servicer must seek to No removal without cause. Removal 66 2/3% of Voting
CDO II Ltd. | Preferred Shares Holders | preserve the value of the for cause permitted by 66 2/3% of Preference Share
may enforce obligations Collateral for the benefit of the | Preferred Shares Holders (excluding Holders. SA § 14.
under Servicing securities holders. SA § 2(b). | Preferred Shares held by the Servicer
Agreement of Servicer, as and affiliates, or for which they have
provided in the Indenture. discretionary voting authority, but HFP
SA §9. may vote Preferred Shares it owns up
to the Original HFP Share Amount)
directing the Issuer, upon 10 days’
notice. SA § 14. For cause removal
may be effected in connection with the
Servicer breaching the servicing
agreement by not preserving the value
of the Collateral. SA § 2(b).
308393059.4
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CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
Southfork Requisite percentage of The P O“fOIiF’ Manager must Removal without cause permitted by 63% of Preference
CLO, Ltd. Preference Shares Sﬁelgoumamflntize tlllleg’alu; Off 63% of Preference Shares Holders Shares Holders. PMA
Holders may enforce the Collateral for the benefit of | (excluding Preference Shares held by § 12(c).
obligations under the Preference Shares holders. | the Portfolio Manager and affiliates, or
Portfolio Management PMA § 2(b). for which they have discretionary
Agreement of Portfolio voting authority) directing the Issuer,
Manager, as provided in upon 90 days’ notice. PMA § 12(c).
the Indenture or
Preference Share Paying The Portfolio Manager may avoid
Agency Agreement. removal by purchasing all Preference
PMA § 9. Shares voting for removal (and
Preference Shares not voting for
removal but seeking to sell) at the
Buy-out Amount (i.e., 12% IRR since
the Closing Date). PMA § 12(c).
For cause removal may be effected
upon the Portfolio Manager
authorizing or filing a voluntary
petition in connection with the
Portfolio Manager breaching the
portfolio management agreement by
not maximizing the value of the
Collateral. PMA § 2(b).
Stratford }Ereequil;i 5 eS:rhc;rrétsage of The Servicer must seek to No removal without cause. Removal 66 2/3% of Preference
CLO Ltd. Holders mav enfor preserve the value of the for cause permitted by 66 2/3% of Shares Holders. SA
t;)l' ¢ t's ay ¢ ) oree Collateral for the benefit of the | Preference Shares Holders (excluding | § 14.
gerlv%iilr?gnr;e:rrnent of securities holders. SA § 2(b). | Preference Shares held by the Servicer
7
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CLO Enforcement Rights Obligation Regarding Removal Rights Requisite Threshold
Collateral For Removal Rights
Servicer, as provided in and affiliates, or for which they have
the Indenture. SA § 9. discretionary voting authority, but HFP
The Indenture references may vote Preference Shares it owns up
a Preference Shares to the Original HFP Share Amount)
Paying Agency directing the Issuer, upon 10 days’
Agreement. Indenture notice. SA § 14. For cause removal
§ 1.1 (Definitions-- may be effected in connection with the
Preference Share Servicer breaching the servicing
Documents). agreement by not preserving the value
of the Collateral. SA § 2(b).
Valhalla [No Preference Shares or | [No Preference Shares or Class | [No Preference Shares or Class E
CLO, Ltd. Class E Certificates.] E Certificates.] Certificates. |
Westchester | Requisite percentage of The Servicer must seek to No removal without cause. Removal Majority of Voting
CLO, Ltd. Preference Shares preserve the value of the for cause permitted by Majority of Preference Share
Holders may enforce Collateral for the benefit of the | Voting Preference Shares Holders Holders. SA § 14.
obligations under securities holders. SA § 2(b). | directing the Issuer, upon 10 days’
Servicing Agreement of notice. SA § 14. For cause removal
Servicer, as provided in may be effected in connection with the
the Indenture or Servicer breaching the servicing
Preference Share Paying agreement by not preserving the value
Agency Agreement. SA of the Collateral. SA § 2(b).
§9.
8
308393059.4
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Jason M. Rudd

Texas State Bar No. 24028786
jason.rudd@wickphillips.com
Lauren K. Drawhorn

Texas State Bar No. 24074528
lauren.drawhorn@wickphillips.com
WicK PHILLIPS GOULD & MARTIN, LLP
3131 McKinney Avenue, Suite 100
Dallas, Texas 75204

Telephone: (214) 692-6200

Fax: (214) 692-6255

COUNSEL FOR NEXPOINT REAL ESTATE PARTNERS, LL.C
F/K/A HCRE PARTNERS, LL.C

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P. Case No.: 19-34054-sgj11

LN L L L L

Debtor.

NEXPOINT REAL ESTATE PARTNERS LLC’S OBJECTION
TO DEBTOR’S FIFTH AMENDED PLAN OF REORGANIZATION

NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, LLC (“NREP”) files this
Objection to the Debtor’s Fifth Amended Plan of Reorganization (the “Objection”) and
respectfully states as follows:

I. INTRODUCTION

1. On November 24, 2020, the Debtor filed the Fifth Amended Plan of Reorganization
of Highland Capital Management, L.P. [Docket No. 1472] and Disclosure Statement for the Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket No. 1473] (the

“Disclosure Statement). On November 13, 2020, the Debtor filed its Initial Plan Supplement

[Docket No. 1389], on December 18, 2020, the Debtor filed its Second Plan Supplement [Docket

No. 1606] and on January 4, 2021, the Debtor filed its Third Plan Supplement [Docket No. 1656]

1934054210105000000000020
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(together with the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.,

the “Fifth Amended Plan”).

2. The hearing on confirmation of the Fifth Amended Plan is scheduled for January

13, 2021 at 9:30 a.m. (the “Confirmation Hearing”) and the deadline to file any objections to

confirmation of the Fifth Amended Plan is January 5, 2021. See Docket No. 1476.

3. The Fifth Amended Plan provides for the transfer of the majority of the Debtor’s
assets to a Claimant Trust that will be established for the benefit of the Claimant Trust
Beneficiaries. However, ultimately, the Claimant Trust and the Reorganized Debtor will “sell,
liquidate, or otherwise monetize all Claimant Trust Assets and Reorganized Debtor Assets.” See
Disclosure Statement, p. 11. Based on the Financial Projections attached as Exhibit C to the
Disclosure Statement, the Debtor intends to liquidate its remaining assets and the assets within the
Managed Funds over the next two years, concluding in December 2022.

4. NREP filed a proof of claim in this case. See Claim Number 146. The Debtor has
objected to NREP’s claim. If NREP’s claim is allowed, NREP possesses a claim in Class 7 or
Class 8 under the Fifth Amended Plan.

5. The Fifth Amended Plan also contains provisions to subordinate unidentified
claims, a seemingly unfettered ability to set-off claims, and extremely broad exculpation,
injunction, and release provisions, all of which fail to comply with the Bankruptcy Code. For the
reasons set forth in detail below, NREP respectfully requests the Court deny confirmation of the
Fifth Amended Plan.

I1. OBJECTIONS

6. A debtor in bankruptcy bears the burden of proving every element of Bankruptcy

Code Section 1129(a) by a preponderance of the evidence in order to attain confirmation of its

NREP’S OBJECTION TO DEBTOR’S FIFTH AMENDED PLAN PAGE 2
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plan. Heartland Fed. Sav. & Loan Ass’n v. Briscoe Enters. (In re Briscoe Enters.), 994 F.2d 1160
(5th Cir. 1993); In re Barnes, 309 B.R. 888, 895 (Bankr. N.D. Tex. 2004) (citing In re T-H New
Orleans Ltd. P’ship, 116 F.3d 790, 801 (5th Cir. 1997)). In addition, a court has a mandatory duty
to determine whether a plan has met all the requirements for confirmation, whether specifically
raised by dissenting parties in interest or not. Williams v. Hibernia Nat’l Bank, 850 F.2d 250, 253
(5th Cir. 1988). The Debtor in this case is unable to meet its burden for confirmation.

A. The Fifth Amended Plan provides for the improper subordination of unidentified
claims.

7. The Fifth Amended Plan provides for a class of subordinated claims, which claims
may be subordinated to the general unsecured claims or both the general unsecured claims and
convenience class. The Fifth Amended Plan then provides that

Under section 510 of the Bankruptcy Code, upon written notice, the
Debtor, the Reorganized Debtor, and the Claimant Trustee reserve
the right to re-classify, or to seek to subordinate, any Claim in
accordance with any contractual, legal, or equitable subordination
relating thereto, and the treatment afforded any Claim under the Plan

that becomes a subordinated Claim at any time shall be modified to
reflect such subordination.

See Fifth Amended Plan, Article ITI(J).

8. In the Fifth Circuit, equitable subordination is appropriate when (i) the claimant
engaged in inequitable conduct; (i1) the misconduct resulted in harm to the debtor’s other creditors
or conferred an unfair advantage on the claimant; and (iii) equitable subordination is not
inconsistent with the Bankruptcy Code. See In re Life Partners Holdings, Inc., 926 F.3d 103, 121
(5th Cir. 2019). Further, a claim should only be subordinated to the extent necessary to offset the
harm which the creditors have suffered as a result of the inequitable conduct. /d.

9. However, section 510 of the Bankruptcy Code only allows equitable subordination

of claims “after notice and a hearing.” 11 U