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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: §
§ Chapter 11
HIGHLAND CAPITAL MANAGEMENT, §
L.P,, § Case No. 19-34054-sgj11
§
Debtor. §

NO HEARING WILL BE CONDUCTED HEREON UNLESS A WRITTEN RESPONSE IS
FILED WITH THE CLERK OF THE UNITED STATES BANKRUPTCY COURT AT 1100
COMMERCE STREET, ROOM 1254, DALLAS, TEXAS 75242-1496, BEFORE CLOSE
OF BUSINESS ON MAY 25, 2022, WHICH IS AT LEAST 21 DAYS FROM THE DATE
OF SERVICE HEREOF.

ANY RESPONSE SHALL BE IN WRITING AND FILED WITH THE CLERK, AND A
COPY SHALL BE SERVED UPON COUNSEL FOR THE MOVING PARTY PRIOR TO
THE DATE AND TIME SET FORTH HEREIN. IF A RESPONSE IS FILED A HEARING
MAY BE HELD WITH NOTICE ONLY TO THE OBJECTING PARTY.

IF NO HEARING ON SUCH NOTICE OR MOTION IS TIMELY REQUESTED, THE
RELIEF REQUESTED SHALL BE DEEMED TO BE UNOPPOSED, AND THE COURT
MAY ENTER AN ORDER GRANTING THE RELIEF SOUGHT OR THE NOTICED
ACTION MAY BE TAKEN.

REFILING OF
MOTION FOR LEAVE TO FILE LAWSUIT

Now into Court, through undersigned counsel, comes The Dugaboy Investment Trust

(“Dugaboy”), which refiles this Motion for Leave to File Lawsuit (“Motion”) in accordance with
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the Order Denying Motion for Want of Prosecution [Dkt. # 3330], denying the Motion without
prejudice to refiling. By this Motion, Dugaboy asks this Court to determine whether Dugaboy
possesses a “colorable claim” against Highland Select Equity Master Fund, L.P. (“Select”) and
Highland Select Equity Fund GP, L.P (“Select GP”), its general partner. Dugaboy is filing this
Motion out of an abundance of caution in light of the injunction contained in the Fifth Amended
Plan of Reorganization of Highland Capital Management, L.P. (as Modified) (‘“Plan”) confirmed

by order of this Court on February 22, 2021, § AA & Ex. A, Article IX.F [Dkt. #1950].!

L FACTUAL BACKGROUND

I. Dugaboy is a grantor trust formed pursuant to the laws of the state of Delaware.

2. Select is a Bermudian limited partnership. Select GP is the general partner of Select
and is also a foreign entity.

3. At all relevant times, debtor Highland Capital Management, L.P. (“HCMLP” or the
“Debtor”) served as the SEC-registered investment advisor to Select and Select GP. However, as
HCMLP has represented to the Court, it “has no direct interest in the Select Master Fund.” See
Objection to Proof of Claim Number 131 filed by The Dugaboy Investment Trust on April 8, 2020
(“Objection”), 9§ 17 [Dkt. #2796].

4. On October 14, 2014, Dugaboy and Select entered into a Master Securities Loan

Agreement (“2014 Loan Agreement”), pursuant to which Dugaboy loaned to Select 2,015,000

shares of common stock of NexPoint Credit Strategies Fund (NYSE: NHF). See 2014 Loan
Agreement, Exhibit A, at Schedule B. According to HCMLP, the NHF securities were delivered

directly to Select’s prime brokerage account with Jefferies, LLC (“Jefferies). See Objection, q 3.

! Dugaboy expressly reserves, and does not waive, its right on appeal or otherwise to argue that (i)
Select and Select GP are not “Protected Parties” under the Plan, and (ii) the Plan’s provisions
violate the Bankruptcy Code and applicable federal law.
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5. On March 10, 2015, Dugaboy and Select entered into a second Master Securities

Loan Agreement (“2015 Loan Agreement”) (and, together with the 2014 Loan Agreement, the

“Loan Agreements”), pursuant to which Dugaboy loaned to SMF an additional 1,290,000 shares

of common stock of NHF. See 2015 Loan Agreement, Exhibit B, at Schedule B. Again, the NHF
securities were delivered directly to Select’s prime brokerage account with Jefferies. See
Objection, q 3.

6. As mentioned, HCMLP served as an investment advisor to Select and Select GP.
In that capacity, HCMLP arranged for Select to use the Loaned Securities as collateral against
margin loans issued to Select by Jefferies. Id., § 18. HCMLP has represented to the Court that, in
fact, the NHF securities issued pursuant to the 2014 Loan Agreement were used by Select to cure
a $13.6 million margin call on Select by Jefferies. 1d., q 26.

7. On or about July 23, 2019, Dugaboy and Select executed a Termination of Loan

(“Termination Agreement”), which terminated in full the 2015 Loan Agreement and terminated in

part the 2014 Loan Agreement.

8. Under the terms of the Loan Agreements, upon termination of those agreements,
Select was required to return the Loaned Securities to Dugaboy. See Exhs. A & B, § 6.2. As
HCMLP has acknowledged, the Termination Agreement between Dugaboy and Select
“commemorate[d] that a large number of shares remained due and owing to Dugaboy under the
Loan Agreements.” See Objection, ¥ 25.

0. Notwithstanding the clear language of the Loan Agreements, Select did not return
all of the Loaned Securities to Dugaboy.

10. As aresult, on April 8, 2020, Dugaboy filed a proof of claim (“Claim No. 131”) in

the bankruptcy of HCMLP, seeking to recover from HCMLP the value of the Loaned Securities.
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See Claim No. 131. Dugaboy argued that HCMLP bore liability for Select’s failure to return the
Loaned Securities because HCMLP had utilized the Loaned Securities for its own benefit.

11. On August 30, 2021, HCMLP objected to Dugaboy’s Claim No. 131, arguing
that—although HCMLP acted as investment advisor to Select, caused Select to borrow Loaned
Securities from Dugaboy, and acted in a manner that caused Jefferies to liquidate the Loaned
Securities to pay margin calls not covered by Select—HCMLP bore no liability for Select’s failure
to return the Loaned Securities to Dugaboy. See Objection, 49 25-26.

12. On October 26, 2021, the Court with the consent of Dugaboy issued an Order
sustaining HCMLP’s Objection to Claim No. 131 and disallowing that claim in its entirety. Order
[Dkt. # 2966].

13. Accordingly, Dugaboy has no choice but to seek recourse against Select and Select
GP. Dugaboy therefore respectfully requests that the Court issue an order finding that Dugaboy
has a “colorable claim” against Select and Select GP and therefore may proceed with a lawsuit
against Select and Select GP either (i) to recover the Loaned Securities, plus all related dividends
and additional accretive value attributable to those securities, or (ii) to obtain damages equal to the
value of the Loaned Securities, related dividends, and accretive value that should have been
returned to Dugaboy pursuant to the Loan Agreements.

II. DUGABOY HAS A “COLORABLE CLAIM” AGAINST SELECT AND SELECT
GP

A. The Plan Requires This Court To Determine Whether Dugaboy Has A
Colorable Claim

14. Under the Debtor’s Plan confirmed by this Court, an “Enjoined Party” may not
“commence or pursue a claim or cause of action of any kind against any Protected Party that arises
from or is related to the Chapter 11 Case . . . without the Bankruptcy Court (1) first determining,

after notice and a hearing, that such claim or cause of action represents a colorable claim of any
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kind . . . against a Protected Party and (ii) specifically authorizing such Enjoined Party to bring
such claim or cause of action against any such Protected Party.” Plan, § AA & Ex. A, Article IX.F.
In addition, the Court retained “exclusive jurisdiction” to determine whether a claim or cause of
action is “colorable” and non-exclusive “jurisdiction” to adjudicate the colorable claim. /Id.

15. The Plan defines the term “Enjoined Party” to include ““all Entities who have held,
hold, or may hold Claims against or Equity Interests in the Debtor”, “any Entity that has appeared
and/or filed any motion, objection, or other pleading in this Chapter 11 Case regardless of the
capacity in which such Entity appeared”, and any “Related Entity.” Plan Ex. A, Article I.B, § 56.
The Plan expressly defines “Related Entity” to include Dugaboy. Id., § B, § 110. Accordingly,
Dugaboy is an “Enjoined Party” that must seek Court permission prior to commencing any claim
against a Protected Party.

16. The Plan defines the term “Protected Party” to include “direct and indirect majority
owned subsidiaries of the Debtor and Managed Funds.” See Plan Ex. A, Article .B, q 105. The
Plan defines the term “Managed Funds” to mean any “investment vehicle managed by the Debtor
pursuant to an Executory Contract assumed pursuant to this Plan.” Id., Article I.B, q 84. For the
purposes of this Motion only, Dugaboy will stipulate that the definitions of Protected Party and

Managed Funds are broad enough to include Select and Select GF.

B. Under The Applicable Legal Standard, A “Colorable Claim” Is One That Is
Plausible On Its Face

17. Unlike the terms “Enjoined Party” and “Protected Party,” the Plan does not define
what constitutes a “colorable claim.” Nor does the Bankruptcy Code define the term. However,
a significant body of case law has developed in which courts have explained the meaning of
“colorable claim.” In the bankruptcy context, the term primarily is used in cases in which a

creditors’ committee or creditor is seeking to file a derivative action on behalf of a debtor and
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therefore must demonstrate that there is a “colorable” derivative claim to file. As in these cases,
Dugaboy is seeking a determination that it has a “colorable claim” and therefore has the right to
sue.

18. In particular, the United States Court of Appeals for the Fifth Circuit has stated that
“the colorable claim standard is met if the [movant] has asserted claims for relief that on
appropriate proof would allow a recovery. Courts have determined that a court need not conduct
an evidentiary hearing, but must ensure that the claims do not lack any merit whatsoever.”
Louisiana World Exposition v. Fed. Ins. Co., 858 F.2d 233, 248 (5 Cir. 1988). To put it another
way, the Court need not be satisfied that there is an evidentiary basis for the claims to be asserted
but instead should allow the claims if they appear to have some merit.

19. Other federal circuit courts have reached similar conclusions regarding the standard
to be applied. For example, the Eighth Circuit held that “creditors’ claims are colorable if they
would survive a motion to dismiss.” In re Racing Services, Inc., 540 F.3d 892, 900 (8th Cir. 2008);
accord In Re Foster, 516 B.R. 537, 542 (B.A.P. 8th Cir. 2014), aff’d 602 Fed. Appx. 356 (8th Cir.
2015) (per curiam). The Sixth Circuit has adopted a similar test requiring that the Court look only
to the face of the Complaint to determine if claims are colorable. In re The Gibson Group, Inc.,
66 F.3d 1436, 1446 (6th Cir. 1995).

20. Although there is a dearth of Texas district court case law on point, federal courts
in New York, Delaware, Ohio, Montana, Georgia, Pennsylvania and Wisconsin have all adopted

the same standard—i.e., a claim is colorable if it is “plausible” and thus could survive a motion to

dismiss. See In re America’s Hobby Center, Inc., 223 B.R. 273,282 (S.D.N.Y 1998); In re Dewey

2 Courts apply a different standard to the term “colorable claim” with respect to a motion to lift the automatic stay.
See In Re Colvin v. Amegy Mortgage Co., 507 B.R. 169, 184-187 (W.D. Tex. 2014); Grella v. Salem Five Cent Sav.
Bank, 42 F.3d 26, 34 (1st Cir. 1994). Those cases have no application here.
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& Leboeuf LLP, 2012 WL 5985445, at *6 (Bankr. S.D.N.Y. 2012); In Re Pursuit Capital
Management, LLC, 595 B.R. 631, 665 (Bankr. D. Del. 2018); In Re LTV Steel Co., Inc., 333 B.R.
397, 406 (Bankr. N.D. Ohio 2005); In Re Roman Catholic Bishop of Great Falls, 584 B.R. 335,
339 (Bankr. D. Mont. 2018); In re iPCS, Inc., 297 B.R. 283, 291-292 (Bankr. N.D. Ga. 2003); In
re Rosenblum, 545 B.R. 846, 863-864 (Bankr. E.D. Pa. 2016); In the Matter of Home Casual LLC,
534 B.R. 350, 353 (Bankr. W.D. Wis. 2015). In addition, in the non-bankruptcy context, the
District Court for this district has explained that “[t]he requirement of a ‘colorable claim’ means
only that the plaintiff must have an ‘arguable claim’ and not that the plaintiff must be able to
succeed on that claim.” Gonzales v. Columbia Hosp. at Med. City Dallas Subsidiary, L.P., 207 F.
Supp. 2d 570, 577 (N.D. Tex. 2002).

21. Applying the standard articulated in these cases, there can be no doubt that
Dugaboy has a “colorable claim” against Select and Select GP. Specifically, as described below
and in the attached draft Complaint, Dugaboy has a colorable claim against Select and Select GP
for breach of the 2014 Loan Agreement. See Complaint, Exhibit C.

22. Both of the Loan Agreements executed by and between Dugaboy and Select are
governed by New York law. See Exs. A & B, § 19. Under New York law, to state a claim for
breach of contract, a party must allege: (1) the formation of a contract between a plaintiff and
defendant; (2) performance by the plaintiff; (3) the defendant’s failure to perform; and (4) resulting
damages. 2 Leon C. Lazer, et al., NEW YORK PATTERN JURY INSTRUCTIONS-CIVIL, § 4.1 at 594
(2d ed. 2006). The attached draft Complaint alleges each of these required elements. In addition,
HCMLP’s own Objection to Dugaboy Claim No. 131 illustrates that Dugaboy can allege a
plausible claim for breach of contract against Select and Select GP. In particular, in its Objection,

HCMLP admitted that:
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a) Dugaboy and Select entered into the 2014 and 2015 Loan Agreements
(Objection, 99 2, 20);
b) Shares of NHF stock (i.e., the “Loaned Securities”) were in fact placed in
the Select’s prime brokerage account and in fact used by Select as collateral
for margin loans from Jefferies (id., 4 3, 18, 26);
C) Dugaboy and Selected entered into a Termination Agreement, pursuant to
which the 2015 Loan Agreement was terminated in full and the 2014 Loan
Agreement was terminated in part, leaving “a large number of shares ... due
and owing to Dugaboy under the Loan Agreements” (id., 9 4, 25);
d) Notwithstanding its obligations under the Loan Agreements, Select did not
return to Dugaboy all of the Loaned Securities under the 2014 Loan
Agreement because the vast majority of those securities were sold by
Jeffries to satisfy various margin calls (id., § 3);
e) At the time of the termination, at least 474,213 shares of the Loaned
Securities were not returned to Dugaboy (id., Ex. C). It is believed the shares
owed as of October 31.2021 exceed 625,000 shares
23. Dugaboy also has a colorable claim against Select GP for breach of the Loan
Agreements because it is the general partner of Select and therefore liable for its debts under
applicable law.

C. The Court Should Permit Dugaboy To File Its Claim Against Select And Select
GP In New York

24, Dugaboy seeks to sue Select and Select GP in the United States District Court for
the Southern District of New York. The reason for this is threefold. First, pursuant to the Loan

Agreements, the parties expressly agreed to the “NON-EXCLUSIVE JURISDICTION OF ANY
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UNITED STATES FEDERAL OR NEW YORK STATE COURT SITTING IN NEW YORK
CITY, AND ANY APPELLATE COURT FROM SUCH COURT.” See Exs. A & B, § 23.1.
Courts typically respect such contractual choice of forum clauses.

25. Second, federal statute vests the Southern District of New York with jurisdiction to
adjudicate Dugaboy’s claims against Select and Select GP. As noted above, Dugaboy is a
Delaware trust. See Section I, supra, § 1. Select and Select GP are both foreign entities. /d., 9 2.
And Dugaboy seeks damages exceeding $75,000. See Complaint, Ex. C, 4 4. Accordingly, the
Southern District of New York has diversity jurisdiction to adjudicate Dugaboy’s claims. 28
U.S.C. § 1332(a)(2).

26. Third, although this Court has retained exclusive jurisdiction to determine whether
a party has a colorable claim, the Court did not retain exclusive jurisdiction to adjudicate all
colorable claims. Indeed, in its Order confirming the Plan, the Court expressly recognized that its
gatekeeping jurisdiction was “distinct from whether the Bankruptcy Court would have jurisdiction
to adjudicate any claim it finds colorable.” Plan, q 81. For that reason, under the Plan, the Court
has jurisdiction to adjudicate a colorable claim “only to the extent legally permissible.” Plan Ex.
A, Article IX.F.

27. The lawsuit Dugaboy proposes to file is a lawsuit against two non-debtors and, as
the Debtor has admitted, it has no direct interest in the assets of Select. Further, Select and Select
GP are foreign entities that have not appeared in this Court or otherwise consented to its
jurisdiction. Nor is there any evidence that those entities have purposefully availed themselves of
the privileges of doing business in Texas such that they could expect to be sued in this Court.
Under these circumstances, this Court has no jurisdiction, and possibly no Court in the United

States other than a Court in New York can adjudicate Dugaboy’s lawsuit for breach of contract
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against Select and Select GP. It would be fundamentally unfair to nonetheless require Dugaboy
to sue Select and Select GP in this Court or any other Court outside the State of New York , as any
filed claim would be subject to dismissal for lack of jurisdiction.

28. For all of these reasons, the Court should permit Dugaboy to file its lawsuit against
Select and Select GP in federal district court in New York.
III. CONCLUSION AND PRAYER

Dugaboy’s proposed Complaint alleges a straightforward breach of contract claim against
Select and Select GP that is colorable under New York law. And Dugaboy’s assertion of that
claim against two non-debtor entities whose assets are not owned by the Debtor should have no
conceivable impact on the Debtor’s estate. Under these circumstances, Dugaboy respectfully
prays that the Court enter an order holding that Dugaboy’s claim against Select and Select GP is
“colorable” under applicable law and granting Dugaboy permission to file the claim in the United

States District Court for the Southern District of New York.

IV.  CERTIFICATE OF CONFERENCE (LOCAL RULE 7007-1)

Counsel for Dugaboy anticipates objections to the relief requested, therefore no conference

was conducted regarding this Motion.
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May 4, 2022

Respectfully submitted,

/s/Douglas S. Draper.

Douglas S. Draper, La. Bar No. 5073
ddraper@hellerdraper.com

Leslie A. Collins, La. Bar No. 14891
Icollins@hellerdraper.com

Greta M. Brouphy, La. Bar No. 26216
gbrouphy@hellerdraper.com

Michael E. Landis, La. Bar No. 36542
mlandis@hellerdraper.com

Heller, Draper & Horn, L.L.C.

650 Poydras Street, Suite 2500

New Orleans, LA 70130

Telephone: (504) 299-3300

Fax: (504) 299-3399

Attorneys for The Dugaboy Investment Trust

CERTIFICATE OF SERVICE

I, Douglas S. Draper, the undersigned, hereby certify that on May 4, 2022 a true and correct

copy of the above and foregoing was served via the Court’s ECF system on counsel for the Debtor
and on all other parties requesting or consenting to such service in this case.

David G. Adams david.g.adams@usdoj.gov,
southwestern.taxcivil@usdoj.gov;dolores.c.lopez@usdoj.gov

Michael P. Aigen michael.aigen@stinson.com, stephanie.gratt@stinson.com
Amy K. Anderson aanderson@joneswalker.com, Ifields@joneswalker.com;amy-
anderson-9331@ecf.pacerpro.com

Zachery Z. Annable zannable@haywardfirm.com

Bryan C. Assink  bryan.assink@bondsellis.com

Asif Attarwala  asif.attarwala@lw.com

Joseph E. Bain  JBain@joneswalker.com, kvrana@joneswalker.com;joseph-bain-
8368@ect.pacerpro.com;msalinas@joneswalker.com

Michael I. Baird baird.michael@pbgc.gov, efile@pbgc.gov

Sean M. Beach bankfilings@ycst.com, sbeach@ycst.com

Thomas Daniel Berghman tberghman@munsch.com

Jason Bernstein casey.doherty@dentons.com,
dawn.brown@dentons.com;Melinda.sanchez@dentons.com;docket.general.lit.dal@dento
ns.com
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o Paul Richard Bessette pbessette@KSLAW.com,
ccisneros@kslaw.com;jworsham@kslaw.com;kbryan@kslaw.com;jcarvalho@kslaw.com

e John Y. Bonds john@bondsellis.com

e Matthew G. Bouslog mbouslog@gibsondunn.com, nbrosman@gibsondunn.com

e Larry R. Boyd Iboyd@abernathy-law.com, ljameson@abernathy-law.com

o Jonathan E. Bridges jeb@sbaitilaw.com

o Jason S. Brookner jbrookner@grayreed.com,
lwebb@grayreed.com;acarson@grayreed.com

e Greta M. Brouphy gbrouphy@hellerdraper.com,
dhepting@hellerdraper.com;vgamble@hellerdraper.com

e M. David Bryant dbryant@dykema.com, csmith@dykema.com

e Candice Marie Carson Candice.Carson@butlersnow.com

e Annmarie Antoniette Chiarello achiarello@winstead.com

e Shawn M. Christianson schristianson@buchalter.com, cmcintire@buchalter.com

o James Robertson Clarke robbie.clarke@bondsellis.com

e Matthew A. Clemente mclemente@sidley.com, matthew-clemente-
8764(@ecft.pacerpro.com;efilingnotice@sidley.com;ebromagen@sidley.com;alyssa.russel
l@sidley.com;dtwomey@sidley.com

e Megan F. Clontz mclontz@spencerfane.com, lvargas@spencerfane.com

e Andrew Clubok andrew.clubok@lw.com, andrew-clubok-
9012@ecft.pacerpro.com,ny-courtmail@lw.com,dclitserv@lw.com

e Leslie A. Collins Icollins@hellerdraper.com

e JohnT.Cox tcox@gibsondunn.com,
WCassidy(@gibsondunn.com;twesley@gibsondunn.com

e David Grant Crooks dcrooks@foxrothschild.com,
etaylor@foxrothschild.com,rdietz@foxrothschild.com,plabov@foxrothschild.com,jmanfr
ey@foxrothschild.com

e Debra A Dandeneau debra.dandeneau@bakermckenzie.com,
blaire.cahn@bakermckenzie.com

e Deborah Rose Deitsch-Perez  deborah.deitschperez@stinson.com,
patricia.tomasky@stinson.com;kinga.mccoy@stinson.com

e Gregory V.Demo gdemo@pszjlaw.com,
jomeill@pszjlaw.com;ljones@pszjlaw.com;jfried@pszjlaw.com;ikharasch@pszjlaw.com
;jmorris@pszjlaw.com;jpomerantz@pszjlaw.com;hwinograd@pszjlaw.com;kyee@pszjla
w.com;lsc@pszjlaw.com

e Douglas S. Draper ddraper@hellerdraper.com,
dhepting@hellerdraper.com;vgamble@hellerdraper.com;mlandis@hellerdraper.com;gbro
uphy@hellerdraper.com

e Lauren Kessler Drawhorn lkdrawhorn@gmail.com,
samantha.tandy@wickphillips.com

e Vickie L. Driver Vickie.Driver@crowedunlevy.com,
crissie.stephenson@crowedunlevy.com;elisa.weaver@crowedunlevy.com;ecf@crowedun
levy.com
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e Jason Alexander Enright jenright@winstead.com

e Robert Joel Feinstein rfeinstein@pszjlaw.com

e Charles W. Gameros bgameros@legaltexas.com,
Imilam@]legaltexas.com;jrauch@legaltexas.com;wcarvell@legaltexas.com

e Brian D. Glueckstein gluecksteinb@sullcrom.com

e Matthew Gold courts@argopartners.net

e Bojan Guzina bguzina@sidley.com

e Eric Thomas Haitz chaitz@gibsondunn.com, skoller@gibsondunn.com

e Margaret Michelle Hartmann michelle.hartmann@bakermckenzie.com

e Thomas G. Haskins thaskins@btlaw.com

e Melissa S. Hayward MHayward@HaywardFirm.com, mholmes@HaywardFirm.com

e Michael Scott Held mheld@jw.com, Icrumble@jw.com;kgradney@jw.com

e Gregory Getty Hesse  ghesse@huntonak.com,
kkirk@huntonak.com;tcanada@HuntonAK.com;creeves@HuntonAK.com

e Juliana Hoffman jhoffman@sidley.com, txefilingnotice@sidley.com;julianna-
hoffman-8287@ecf.pacerpro.com

e A.Lee Hogewood lee.hogewood@klgates.com,
haley.fields@klgates.com;matthew.houston@klgates.com;mary-
beth.pearson@klgates.com;litigation.docketing@klgates.com;Emily.mather@klgates.co
m;Artoush.varshosaz@klgates.com

e Jason Michael Hopkins jason.hopkins@dlapiper.com,
jen.westin@dlapiper.com;jason-hopkins-2248@ecf.pacerpro.com

e Warren Horn whorn@hellerdraper.com,
dhepting@hellerdraper.com;vgamble@hellerdraper.com

e William R. Howell william.howell@bondsellis.com, williamhowell@utexas.edu

e Kristin H. Jain KHJain@JainLaw.com, dskierski@skijain.com

e John J. Kane jkane@krcl.com, ecf@krcl.com;jkane@ecf.courtdrive.com

o Jason Patrick Kathman jkathman@spencerfane.com,
gpronske@spencerfane.com;mclontz@spencerfane.com;lvargas@spencerfane.com

e Edwin Paul Keiffer pkeiffer@romclaw.com, bwallace@romclaw.com

e Susheel Kirpalani susheelkirpalani@quinnemanuel.com,
dian.gwinnup@haynesboone.com

e Jordan A. Kroop jkroop@pszjlaw.com, tcorrea@pszjlaw.com

o Jeffrey Kurtzman kurtzman@kurtzmansteady.com

o Phillip L. Lamberson plamberson@winstead.com

e Lisa L. Lambert lisa.l.lambert@usdoj.gov

e Michael Justin Lang mlang@cwl.law,
nvazquez@cwl.law;aohlinger@cwl.law;jgonzales@cwl.law;vpatterson@cwl.law

e Edward J. Leen eleen@mkbllp.com

e Paul M. Lopez bankruptcy@abernathy-law.com

e Faheem A. Mahmooth mahmooth.faheem@pbgc.gov, efile@pbgc.gov

e Ryan E. Manns ryan.manns@nortonrosefulbright.com

e Brant C. Martin brant.martin@wickphillips.com, samantha.tandy@wickphillips.com
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e Brent Ryan Mcllwain brent.mcilwain@hklaw.com,
robert.jones@hklaw.com;brian.smith@hklaw.com

e Thomas M. Melsheimer tmelsheimer@winston.com, tom-melsheimer-
7823@ecf.pacerpro.com

o Paige Holden Montgomery pmontgomery@sidley.com,
txefilingnotice@sidley.com;paige-montgomery-
7756(@ect.pacerpro.com;crognes@sidley.com;ebromagen@sidley.com;efilingnotice@sid
ley.com

e J.Seth Moore smoore@ctstlaw.com, jsteele@ctstlaw.com

e John A. Morris  jmorris@pszjlaw.com

e Edmon L. Morton emorton@ycst.com

e Holland N. O'Neil honeil@foley.com,
jeharrison@foley.com;acordero@foley.com;holly-holland-oneil-3540@ecf.pacerpro.com

e Rakhee V. Patel rpatel@winstead.com,
dgalindo@winstead.com;achiarello@winstead.com

o Charles Martin Persons cpersons@sidley.com, txefilingnotice@sidley.com;charles-
persons-5722(@ect.pacerpro.com

e Louis M. Phillips louis.phillips@kellyhart.com, june.alcantara-
davis@kellyhart.com;Amelia.Hurt@kellyhart.com

e Mark A. Platt mplatt@fbtlaw.com, dwilliams@fbtlaw.com,mluna@tbtlaw.com

o Jeffrey Nathan Pomerantz jpomerantz@pszjlaw.com

e Kimberly A. Posin  kim.posin@lw.com, colleen.rico@lw.com

o Jeff P. Prostok jprostok@forsheyprostok.com,
tlevario@forsheyprostok.com;calendar@forsheyprostok.com;calendar 0573 @ecf.courtdr
ive.com;jprostok@ecf.courtdrive.com

o Bennett Rawicki brawicki@gibsondunn.com

e Linda D. Reece Ireece@pbfcm.com, Ireece@ecf.courtdrive.com

e Penny Packard Reid preid@sidley.com, txefilingnotice@sidley.com;penny-reid-
4098@ecf.pacerpro.com;ncade@sidley.com

e Suzanne K. Rosen srosen@forsheyprostok.com,
tlevario@forsheyprostok.com;calendar@forsheyprostok.com;srosen@ecf.courtdrive.com
;calendar 0573@ecf.courtdrive.com

e Michael A. Rosenthal mrosenthal@gibsondunn.com

e Davor Rukavina drukavina@munsch.com

e Amanda Rush asrush@jonesday.com

o Alyssa Russell alyssa.russell@sidley.com, efilingnotice@sidley.com;alyssa-russell-
3063@ecf.pacerpro.com

e Mazin Ahmad Sbhaiti mas@sbaitilaw.com,
krj@sbaitilaw.com;jeb@sbaitilaw.com;mgp@sbaitilaw.com

e Thomas C. Scannell tscannell@foley.com, acordero@foley.com;thomas-scannell-
3441 (@ecf.pacerpro.com

e Douglas J. Schneller douglas.schneller@rimonlaw.com
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e Sarah A. Schultz sschultz@akingump.com,
mstamer@akingump.com;afreeman@akingump.com;dkazlow@akingump.com;aqureshi
@akingump.com;dkrasa-berstell@akingump.com;bkemp@akingump.com;brenda-kemp-
7410@ecft.pacerpro.com

e Michelle E. Shriro mshriro@singerlevick.com,
scotton(@singerlevick.com;tguillory@singerlevick.com

e Nicole Skolnekovich nskolnekovich@hunton.com,
astowe@huntonak.com;creeves@huntonak.com

e Brian J. Smith  brian.smith@hklaw.com,
robert.jones@hklaw.com;brent.mcilwain@hklaw.com

e Frances Anne Smith frances.smith@judithwross.com,
michael.coulombe@)judithwross.com

e Eric A. Soderlund eric.soderlund@judithwross.com

e Martin A. Sosland martin.sosland@butlersnow.com,
ecf.notices@butlersnow.com,velvet.johnson@butlersnow.com

o Laurie A. Spindler Laurie.Spindler@Igbs.com, Dora.Casiano-
Perez@lgbs.com;Michael. Alvis@lgbs.com;dallas.bankruptcy@lgbs.com

e Jonathan D. Sundheimer jsundhimer@btlaw.com

e Kesha Tanabe kesha@tanabelaw.com

e Clay M. Taylor clay.taylor@bondsellis.com, krista.hillman@bondsellis.com

e Cortney C. Thomas cort@brownfoxlaw.com, korourke@brownfoxlaw.com

e Chad D. Timmons bankruptcy@abernathy-law.com

e Alexandre J. Tschumi alexandretschumi@quinnemanuel.com

e Dennis M. Twomey dtwomey@sidley.com

e Basil A. Umari BUmari@dykema.com, pelliott@dykema.com

o United States Trustee ustpregion06.da.ecf(@usdoj.gov

e Artoush Varshosaz artoush.varshosaz@klgates.com, Julie.garrett@klgates.com

e Julian Preston Vasek jvasek@munsch.com

e Donna K. Webb  donna.webb@usdoj.gov,
brian.stoltz@usdoj.gov;CaseView.ECF@usdoj.gov;brooke.lewis@usdoj.gov

o Jaclyn C. Weissgerber bankfilings@ycst.com, jweissgerber@ycst.com

o [Elizabeth Weller Dora.Casiano-Perez@lgbs.com, dallas.bankruptcy@lgbs.com

e Daniel P. Winikka danw@]ldsrlaw.com,
craigs@ldsrlaw.com,dawnw@ldsrlaw.com,lindat@]ldsrlaw.com

o Hayley R. Winograd hwinograd@pszjlaw.com

e Megan Young-John myoung-john@porterhedges.com

/s/ Douglas S. Draper
Douglas S. Draper
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Master Securities
Loan Agreement

2000 Version

Dated as ot OCtober 14,2014

Between: The Dugaboy Investment Trust

Highland Select Equity Master Fund, L.P.

and

1.  Applicability.

From time to time the parties hereto may enter into transactions in which one party (“Lender”)
will lend to the other party (“Borrower”) certain Securities (as defined herein) against a transfer
of Collateral (as defined herein). Each such transaction shall be referred to herein as a “Loan”
and, unless otherwise agreed in writing, shall be governed by this Agreement, including any
supplemental terms or conditions contained in an Annex or Schedule hereto and in any other
annexes identified herein or therein as applicable hereunder. Capitalized terms not otherwise
defined herein shall have the meanings provided in Section 25.

2. Loans of Securities.

2.1 Subject to the terms and conditions of this Agreement, Borrower or Lender may, from
time to time, seek to initiate a transaction in which Lender will lend Securities to
Borrower. Borrower and Lender shall agree on the terms of each Loan (which terms may
be amended during the Loan), including the issuer of the Securities, the amount of
Securities to be lent, the basis of compensation, the amount of Collateral to be transferred
by Borrower, and any additional terms. Such agreement shall be confirmed (a) by a
schedule and receipt listing the Loaned Securities provided by Borrower to Lender in
accordance with Section 3.2, (b) through any system that compares Loans and in which
Borrower and Lender are participants, or (¢) in such other manner as may be agreed by
Borrower and Lender in writing. Such confirmation (the “Confirmation”), together with
the Agreement, shall constitute conclusive evidence of the terms agreed between
Borrower and Lender with respect to the Loan to which the Confirmation relates, unless
with respect to the Confirmation specific objection is made promptly after receipt thereof.
In the event of any inconsistency between the terms of such Confirmation and this
Agreement, this Agreement shall prevail unless each party has executed such
Confirmation.

2.2 Notwithstanding any other provision in this Agreement regarding when a Loan
commences, unless otherwise agreed, a Loan hereunder shall not occur until the Loaned
Securities and the Collateral therefor have been transferred in accordance with
Section 15.

2000 Master Securities Loan Agreementm 1
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3. Transfer of Loaned Securities.

3.1 Unless otherwise agreed, Lender shall transfer Loaned Securities to Borrower hereunder
on or before the Cutoff Time on the date agreed to by Borrower and Lender for the
commencement of the Loan.

32 Unless otherwise agreed, Borrower shall provide Lender, for each Loan in which Lender
is a Customer, with a schedule and receipt listing the Loaned Securities. Such schedule
and receipt may consist of (a) a schedule provided to Borrower by Lender and executed
and returned by Borrower when the Loaned Securities are received, (b) in the case of
Securities transferred through a Clearing Organization which provides transferors with a
notice evidencing such transfer, such notice, or (c) a confirmation or other document
provided to Lender by Borrower.

33 Notwithstanding any other provision in this Agreement, the parties hereto agree that they
intend the Loans hereunder to be loans of Securities. If, however, any Loan is deemed to
be a loan of money by Borrower to Lender, then Borrower shall have, and Lender shall
be deemed to have granted, a security interest in the Loaned Securities and the proceeds
thereof.

4. Collateral.

4.1 Unless otherwise agreed, Borrower shall, prior to or concurrently with the transfer of the
Loaned Securities to Borrower, but in no case later than the Close of Business on the day
of such transfer, transfer to Lender Collateral with a Market Value at least equal to the
Margin Percentage of the Market Value of the Loaned Securities.

42 The Collateral transferred by Borrower to Lender, as adjusted pursuant to Section 9, shall
be security for Borrower’s obligations in respect of such Loan and for any other
obligations of Borrower to Lender hereunder. Borrower hereby pledges with, assigns to,
and grants Lender a continuing first priority security interest in, and a lien upon, the
Collateral, which shall attach upon the transfer of the Loaned Securities by Lender to
Borrower and which shall cease upon the transfer of the Loaned Securities by Borrower
to Lender. In addition to the rights and remedies given to Lender hereunder, Lender shall
have all the rights and remedies of a secured party under the UCC. It is understood that
Lender may use or invest the Collateral, if such consists of cash, at its own risk, but that
(unless Lender is a Broker-Dealer) Lender shall, during the term of any Loan hereunder,
segregate Collateral from all securities or other assets in its possession. Lender may
Retransfer Collateral only (a) if Lender is a Broker-Dealer or (b) in the event of a Default
by Borrower. Segregation of Collateral may be accomplished by appropriate
identification on the books and records of Lender if it is a “securities intermediary”
within the meaning of the UCC.

4.3 Except as otherwise provided herein, upon transfer to Lender of the Loaned Securities on
the day a Loan is terminated pursuant to Section 6, Lender shall be obligated to transfer
the Collateral (as adjusted pursuant to Section 9) to Borrower no later than the Cutoff
Time on such day or, if such day is not a day on which a transfer of such Collateral may
be effected under Section 15, the next day on which such a transfer may be effected.

4.4 If Borrower transfers Collateral to Lender, as provided in Section 4.1, and Lender does

not transfer the Loaned Securities to Borrower, Borrower shall have the absolute right to
the return of the Collateral; and if Lender transfers Loaned Securities to Borrower and
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4.5

4.6

Borrower does not transfer Collateral to Lender as provided in Section 4.1, Lender shall
have the absolute right to the return of the Loaned Securities.

Borrower may, upon reasonable notice to Lender (taking into account all relevant factors,
including industry practice, the type of Collateral to be substituted, and the applicable
method of transfer), substitute Collateral for Collateral securing any Loan or Loans;
provided, however, that such substituted Collateral shall (a) consist only of cash,
securities or other property that Borrower and Lender agreed would be acceptable
Collateral prior to the Loan or Loans and (b) have a Market Value such that the aggregate
Market Value of such substituted Collateral, together with all other Collateral for Loans
in which the party substituting such Collateral is acting as Borrower, shall equal or
exceed the agreed upon Margin Percentage of the Market Value of the Loaned Securities.

Prior to the expiration of any letter of credit supporting Borrower’s obligations
hereunder, Borrower shall, no later than the Extension Deadline, (a) obtain an extension
of the expiration of such letter of credit, (b) replace such letter of credit by providing
Lender with a substitute letter of credit in an amount at least equal to the amount of the
letter of credit for which it is substituted, or (c) transfer such other Collateral to Lender as
may be acceptable to Lender.

5. Fees for Loan.

5.1

52

Unless otherwise agreed, (a) Borrower agrees to pay Lender a loan fee (a “Loan Fee”),
computed daily on each Loan to the extent such Loan is secured by Collateral other than
cash, based on the aggregate Market Value of the Loaned Securities on the day for which
such Loan Fee is being computed, and (b) Lender agrees to pay Borrower a fee or rebate
(a “Cash Collateral Fee”) on Collateral consisting of cash, computed daily based on the
amount of cash held by Lender as Collateral, in the case of each of the Loan Fee and the
Cash Collateral Fee at such rates as Borrower and Lender may agree. Except as
Borrower and Lender may otherwise agree (in the event that cash Collateral is transferred
by clearing house funds or otherwise), Loan Fees shall accrue from and including the
date on which the Loaned Securities are transferred to Borrower to, but excluding, the
date on which such Loaned Securities are returned to Lender, and Cash Collateral Fees
shall accrue from and including the date on which the cash Collateral is transferred to
Lender to, but excluding, the date on which such cash Collateral is returned to Borrower.

Unless otherwise agreed, any Loan Fee or Cash Collateral Fee payable hereunder shall be
payable:

(a) in the case of any Loan of Securities other than Government Securities, upon the
earlier of (i) the fifteenth day of the month following the calendar month in which
such fee was incurred and (ii) the termination of all Loans hereunder (or, if a
transfer of cash in accordance with Section 15 may not be effected on such
fifteenth day or the day of such termination, as the case may be, the next day on
which such a transfer may be effected); and

(b) in the case of any Loan of Government Securities, upon the termination of such

Loan and at such other times, if any, as may be customary in accordance with
market practice.
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Notwithstanding the foregoing, all Loan Fees shall be payable by Borrower immediately
in the event of a Default hereunder by Borrower and all Cash Collateral Fees shall be
payable immediately by Lender in the event of a Default by Lender.

6. Termination of the Loan.

6.1 (a)  Unless otherwise agreed, either party may terminate a Loan on a termination date
established by notice given to the other party prior to the Close of Business on a
Business Day. The termination date established by a termination notice shall be a
date no earlier than the standard settlement date that would apply to a purchase or
sale of the Loaned Securities (in the case of a notice given by Lender) or the non-
cash Collateral securing the Loan (in the case of a notice given by Borrower)
entered into at the time of such notice, which date shall, unless Borrower and
Lender agree to the contrary, be (i) in the case of Government Securities, the next
Business Day following such notice and (ii) in the case of all other Securities, the
third Business Day following such notice.

(b) Notwithstanding paragraph (a) and unless otherwise agreed, Borrower may
terminate a Loan on any Business Day by giving notice to Lender and transferring
the Loaned Securities to Lender before the Cutoff Time on such Business Day if (i)
the Collateral for such Loan consists of cash or Government Securities or (ii)
Lender is not permitted, pursuant to Section 4.2, to Retransfer Collateral.

6.2 Unless otherwise agreed, Borrower shall, on or before the Cutoff Time on the termination
date of a Loan, transfer the Loaned Securities to Lender; provided, however, that upon
such transfer by Borrower, Lender shall transfer the Collateral (as adjusted pursuant to
Section 9) to Borrower in accordance with Section 4.3.

7.  Rights in Respect of Loaned Securities and Collateral.

7.1 Except as set forth in Sections 8.1 and 8.2 and as otherwise agreed by Borrower and
Lender, until Loaned Securities are required to be redelivered to Lender upon termination
of a Loan hereunder, Borrower shall have all of the incidents of ownership of the Loaned
Securities, including the right to transfer the Loaned Securities to others. Lender hereby
waives the right to vote, or to provide any consent or to take any similar action with
respect to, the Loaned Securities in the event that the record date or deadline for such
vote, consent or other action falls during the term of the Loan.

7.2 Except as set forth in Sections 8.3 and 8.4 and as otherwise agreed by Borrower and
Lender, if Lender may, pursuant to Section 4.2, Retransfer Collateral, Borrower hereby
waives the right to vote, or to provide any consent or take any similar action with respect
to, any such Collateral in the event that the record date or deadline for such vote, consent
or other action falls during the term of a Loan and such Collateral is not required to be
returned to Borrower pursuant to Section 4.5 or Section 9.

8.  Distributions.
8.1 Lender shall be entitled to receive all Distributions made on or in respect of the Loaned

Securities which are not otherwise received by Lender, to the full extent it would be so
entitled if the Loaned Securities had not been lent to Borrower.

4m2000 Master Securities Loan Agreement



CaSas01 4B 4¢igil DBOG28BR13rFitatl 08/38/22  EnteresHIBri0/4228 25819 Paede® 2929

8.2 Any cash Distributions made on or in respect of the Loaned Securities, which Lender is
entitled to receive pursuant to Section 8.1, shall be paid by the transfer of cash to Lender
by Borrower, on the date any such Distribution is paid, in an amount equal to such cash
Distribution, so long as Lender is not in Default at the time of such payment. Non-cash
Distributions that Lender is entitled to receive pursuant to Section 8.1 shall be added to
the Loaned Securities on the date of distribution and shall be considered such for all
purposes, except that if the Loan has terminated, Borrower shall forthwith transfer the
same to Lender.

8.3 Borrower shall be entitled to receive all Distributions made on or in respect of non-cash
Collateral which are not otherwise received by Borrower, to the full extent it would be so
entitled if the Collateral had not been transferred to Lender.

8.4 Any cash Distributions made on or in respect of such Collateral, which Borrower is
entitled to receive pursuant to Section 8.3, shall be paid by the transfer of cash to
Borrower by Lender, on the date any such Distribution is paid, in an amount equal to
such cash Distribution, so long as Borrower is not in Default at the time of such payment.
Non-cash Distributions that Borrower is entitled to receive pursuant to Section 8.3 shall
be added to the Collateral on the date of distribution and shall be considered such for all
purposes, except that if each Loan secured by such Collateral has terminated, Lender
shall forthwith transfer the same to Borrower.

8.5 Unless otherwise agreed by the parties:

(a) If (i) Borrower is required to make a payment (a “Borrower Payment”) with respect
to cash Distributions on Loaned Securities under Sections 8.1 and 8.2 (“Securities
Distributions™), or (ii) Lender is required to make a payment (a “Lender Payment”)
with respect to cash Distributions on Collateral under Sections 8.3 and 8.4
(“Collateral Distributions™), and (iii) Borrower or Lender, as the case may be
(““Payor”), shall be required by law to collect any withholding or other tax, duty,
fee, levy or charge required to be deducted or withheld from such Borrower
Payment or Lender Payment (“Tax”), then Payor shall (subject to subsections (b)
and (c) below), pay such additional amounts as may be necessary in order that the
net amount of the Borrower Payment or Lender Payment received by the Lender or
Borrower, as the case may be (“Payee”), after payment of such Tax equals the net
amount of the Securities Distribution or Collateral Distribution that would have
been received if such Securities Distribution or Collateral Distribution had been
paid directly to the Payee.

(b) No additional amounts shall be payable to a Payee under subsection (a) above to
the extent that Tax would have been imposed on a Securities Distribution or
Collateral Distribution paid directly to the Payee.

(¢) No additional amounts shall be payable to a Payee under subsection (a) above to
the extent that such Payee is entitled to an exemption from, or reduction in the rate
of, Tax on a Borrower Payment or Lender Payment subject to the provision of a
certificate or other documentation, but has failed timely to provide such certificate
or other documentation.

(d) Each party hereto shall be deemed to represent that, as of the commencement of

any Loan hereunder, no Tax would be imposed on any cash Distribution paid to it
with respect to (i) Loaned Securities subject to a Loan in which it is acting as
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8.6

Lender or (ii) Collateral for any Loan in which it is acting as Borrower, unless such
party has given notice to the contrary to the other party hereto (which notice shall
specify the rate at which such Tax would be imposed). Each party agrees to notify
the other of any change that occurs during the term of a Loan in the rate of any Tax
that would be imposed on any such cash Distributions payable to it.

To the extent that, under the provisions of Sections 8.1 through 8.5, (a) a transfer of cash
or other property by Borrower would give rise to a Margin Excess or (b) a transfer of
cash or other property by Lender would give rise to a Margin Deficit, Borrower or Lender
(as the case may be) shall not be obligated to make such transfer of cash or other property
in accordance with such Sections, but shall in lieu of such transfer immediately credit the
amounts that would have been transferable under such Sections to the account of Lender
or Borrower (as the case may be).

9. Mark to Market.

9.1

9.2

93

9.4

9.5

If Lender is a Customer, Borrower shall daily mark to market any Loan hereunder and in
the event that at the Close of Trading on any Business Day the Market Value of the
Collateral for any Loan to Borrower shall be less than 100% of the Market Value of all
the outstanding Loaned Securities subject to such Loan, Borrower shall transfer
additional Collateral no later than the Close of Business on the next Business Day so that
the Market Value of such additional Collateral, when added to the Market Value of the
other Collateral for such Loan, shall equal 100% of the Market Value of the Loaned
Securities.

In addition to any rights of Lender under Section 9.1, if at any time the aggregate Market
Value of all Collateral for Loans by Lender shall be less than the Margin Percentage of
the Market Value of all the outstanding Loaned Securities subject to such Loans (a
“Margin Deficit”), Lender may, by notice to Borrower, demand that Borrower transfer to
Lender additional Collateral so that the Market Value of such additional Collateral, when
added to the Market Value of all other Collateral for such Loans, shall equal or exceed
the Margin Percentage of the Market Value of the Loaned Securities.

Subject to Borrower’s obligations under Section 9.1, if at any time the Market Value of
all Collateral for Loans to Borrower shall be greater than the Margin Percentage of the
Market Value of all the outstanding Loaned Securities subject to such Loans (a “Margin
Excess”), Borrower may, by notice to Lender, demand that Lender transfer to Borrower
such amount of the Collateral selected by Borrower so that the Market Value of the
Collateral for such Loans, after deduction of such amounts, shall thereupon not exceed
the Margin Percentage of the Market Value of the Loaned Securities.

Borrower and Lender may agree, with respect to one or more Loans hereunder, to mark
the values to market pursuant to Sections 9.2 and 9.3 by separately valuing the Loaned
Securities lent and the Collateral given in respect thereof on a Loan-by-Loan basis.

Borrower and Lender may agree, with respect to any or all Loans hereunder, that the
respective rights of Lender and Borrower under Sections 9.2 and 9.3 may be exercised
only where a Margin Excess or Margin Deficit exceeds a specified dollar amount or a
specified percentage of the Market Value of the Loaned Securities under such Loans
(which amount or percentage shall be agreed to by Borrower and Lender prior to entering
into any such Loans).
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10.

9.6 If any notice is given by Borrower or Lender under Sections 9.2 or 9.3 at or before the
Margin Notice Deadline on any day on which a transfer of Collateral may be effected in
accordance with Section 15, the party receiving such notice shall transfer Collateral as
provided in such Section no later than the Close of Business on such day. If any such
notice is given after the Margin Notice Deadline, the party receiving such notice shall
transfer such Collateral no later than the Close of Business on the next Business Day
following the day of such notice.

Representations.

The parties to this Agreement hereby make the following representations and warranties, which
shall continue during the term of any Loan hereunder:

10.1  Each party hereto represents and warrants that (a) it has the power to execute and deliver
this Agreement, to enter into the Loans contemplated hereby and to perform its
obligations hereunder, (b) it has taken all necessary action to authorize such execution,
delivery and performance, and (c) this Agreement constitutes a legal, valid and binding
obligation enforceable against it in accordance with its terms.

10.2  Each party hereto represents and warrants that it has not relied on the other for any tax or
accounting advice concerning this Agreement and that it has made its own determination
as to the tax and accounting treatment of any Loan and any dividends, remuneration or
other funds received hereunder.

10.3  Each party hereto represents and warrants that it is acting for its own account unless it
expressly specifies otherwise in writing and complies with Section 11.1(b).

10.4  Borrower represents and warrants that it has, or will have at the time of transfer of any
Collateral, the right to grant a first priority security interest therein subject to the terms
and conditions hereof.

10.5 (a) Borrower represents and warrants that it (or the person to whom it relends the
Loaned Securities) is borrowing or will borrow Loaned Securities that are Equity
Securities for the purpose of making delivery of such Loaned Securities in the case
of short sales, failure to receive securities required to be delivered, or as otherwise
permitted pursuant to Regulation T as in effect from time to time.

(b) Borrower and Lender may agree, as provided in Section 24.2, that Borrower shall
not be deemed to have made the representation or warranty in subsection (a) with
respect to any Loan. By entering into any such agreement, Lender shall be deemed
to have represented and warranted to Borrower (which representation and warranty
shall be deemed to be repeated on each day during the term of the Loan) that
Lender is either (i) an “exempted borrower” within the meaning of Regulation T or
(i1) a member of a national securities exchange or a broker or dealer registered with
the U.S. Securities and Exchange Commission that is entering into such Loan to
finance its activities as a market maker or an underwriter.

10.6  Lender represents and warrants that it has, or will have at the time of transfer of any

Loaned Securities, the right to transfer the Loaned Securities subject to the terms and
conditions hereof.
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11. Covenants.

11.1

11.2

Each party agrees either (a) to be liable as principal with respect to its obligations
hereunder or (b) to execute and comply fully with the provisions of Annex I (the terms
and conditions of which Annex are incorporated herein and made a part hereof).

Promptly upon (and in any event within seven (7) Business Days after) demand by
Lender, Borrower shall furnish Lender with Borrower’s most recent publicly-available
financial statements and any other financial statements mutually agreed upon by
Borrower and Lender. Unless otherwise agreed, if Borrower is subject to the
requirements of Rule 17a-5(c) under the Exchange Act, it may satisfy the requirements of
this Section by furnishing Lender with its most recent statement required to be furnished
to customers pursuant to such Rule.

12. Events of Default.

All Loans hereunder may, at the option of the non-defaulting party (which option shall be deemed
to have been exercised immediately upon the occurrence of an Act of Insolvency), be terminated
immediately upon the occurrence of any one or more of the following events (individually, a

“Default”):

12.1  if any Loaned Securities shall not be transferred to Lender upon termination of the Loan
as required by Section 6;

12.2 if any Collateral shall not be transferred to Borrower upon termination of the Loan as
required by Sections 4.3 and 6;

12.3  if either party shall fail to transfer Collateral as required by Section 9;

12.4  if either party (a) shall fail to transfer to the other party amounts in respect of
Distributions required to be transferred by Section 8, (b) shall have been notified of such
failure by the other party prior to the Close of Business on any day, and (c) shall not have
cured such failure by the Cutoff Time on the next day after such Close of Business on
which a transfer of cash may be effected in accordance with Section 15;

12.5  if an Act of Insolvency occurs with respect to either party;

12.6  if any representation made by either party in respect of this Agreement or any Loan or
Loans hereunder shall be incorrect or untrue in any material respect during the term of
any Loan hereunder;

12.7  if either party notifies the other of its inability to or its intention not to perform its
obligations hereunder or otherwise disaffirms, rejects or repudiates any of its obligations
hereunder; or

12.8  if either party (a) shall fail to perform any material obligation under this Agreement not

specifically set forth in clauses 12.1 through 12.7, above, including but not limited to the
payment of fees as required by Section 5, and the payment of transfer taxes as required
by Section 14, (b) shall have been notified of such failure by the other party prior to the
Close of Business on any day, and (¢) shall not have cured such failure by the Cutoff
Time on the next day after such Close of Business on which a transfer of cash may be
effected in accordance with Section 15.
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13.

The non-defaulting party shall (except upon the occurrence of an Act of Insolvency) give notice
as promptly as practicable to the defaulting party of the exercise of its option to terminate all
Loans hereunder pursuant to this Section 12.

Remedies.

13.1

13.2

Upon the occurrence of a Default under Section 12 entitling Lender to terminate all
Loans hereunder, Lender shall have the right, in addition to any other remedies provided
herein, (a) to purchase a like amount of Loaned Securities (“Replacement Securities”) in
the principal market for such Loaned Securities in a commercially reasonable manner, (b)
to sell any Collateral in the principal market for such Collateral in a commercially
reasonable manner and (c) to apply and set off the Collateral and any proceeds thereof
(including any amounts drawn under a letter of credit supporting any Loan) against the
payment of the purchase price for such Replacement Securities and any amounts due to
Lender under Sections 5, 8, 14 and 16. In the event that Lender shall exercise such
rights, Borrower’s obligation to return a like amount of the Loaned Securities shall
terminate. Lender may similarly apply the Collateral and any proceeds thereof to any
other obligation of Borrower under this Agreement, including Borrower’s obligations
with respect to Distributions paid to Borrower (and not forwarded to Lender) in respect of
Loaned Securities. In the event that (i) the purchase price of Replacement Securities
(plus all other amounts, if any, due to Lender hereunder) exceeds (ii) the amount of the
Collateral, Borrower shall be liable to Lender for the amount of such excess together with
interest thereon at a rate equal to (A) in the case of purchases of Foreign Securities,
LIBOR, (B) in the case of purchases of any other Securities (or other amounts, if any, due
to Lender hereunder), the Federal Funds Rate or (C) such other rate as may be specified
in Schedule B, in each case as such rate fluctuates from day to day, from the date of such
purchase until the date of payment of such excess. As security for Borrower’s obligation
to pay such excess, Lender shall have, and Borrower hereby grants, a security interest in
any property of Borrower then held by or for Lender and a right of setoff with respect to
such property and any other amount payable by Lender to Borrower. The purchase price
of Replacement Securities purchased under this Section 13.1 shall include, and the
proceeds of any sale of Collateral shall be determined after deduction of, broker’s fees
and commissions and all other reasonable costs, fees and expenses related to such
purchase or sale (as the case may be). In the event Lender exercises its rights under this
Section 13.1, Lender may elect in its sole discretion, in lieu of purchasing all or a portion
of the Replacement Securities or selling all or a portion of the Collateral, to be deemed to
have made, respectively, such purchase of Replacement Securities or sale of Collateral
for an amount equal to the price therefor on the date of such exercise obtained from a
generally recognized source or the last bid quotation from such a source at the most
recent Close of Trading. Subject to Section 18, upon the satisfaction of all obligations
hereunder, any remaining Collateral shall be returned to Borrower.

Upon the occurrence of a Default under Section 12 entitling Borrower to terminate all
Loans hereunder, Borrower shall have the right, in addition to any other remedies
provided herein, (a) to purchase a like amount of Collateral (“Replacement Collateral”) in
the principal market for such Collateral in a commercially reasonable manner, (b) to sell
a like amount of the Loaned Securities in the principal market for such Loaned Securities
in a commercially reasonable manner and (c) to apply and set off the Loaned Securities
and any proceeds thereof against (i) the payment of the purchase price for such
Replacement Collateral, (ii) Lender’s obligation to return any cash or other Collateral,
and (iii) any amounts due to Borrower under Sections 5, 8 and 16. In such event,
Borrower may treat the Loaned Securities as its own and Lender’s obligation to return a
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like amount of the Collateral shall terminate; provided, however, that Lender shall
immediately return any letters of credit supporting any Loan upon the exercise or deemed
exercise by Borrower of its termination rights under Section 12. Borrower may similarly
apply the Loaned Securities and any proceeds thereof to any other obligation of Lender
under this Agreement, including Lender’s obligations with respect to Distributions paid
to Lender (and not forwarded to Borrower) in respect of Collateral. In the event that (i)
the sales price received from such Loaned Securities is less than (ii) the purchase price of
Replacement Collateral (plus the amount of any cash or other Collateral not replaced by
Borrower and all other amounts, if any, due to Borrower hereunder), Lender shall be
liable to Borrower for the amount of any such deficiency, together with interest on such
amounts at a rate equal to (A) in the case of Collateral consisting of Foreign Securities,
LIBOR, (B) in the case of Collateral consisting of any other Securities (or other amounts
due, if any, to Borrower hereunder), the Federal Funds Rate or (C) such other rate as may
be specified in Schedule B, in each case as such rate fluctuates from day to day, from the
date of such sale until the date of payment of such deficiency. As security for Lender’s
obligation to pay such deficiency, Borrower shall have, and Lender hereby grants, a
security interest in any property of Lender then held by or for Borrower and a right of
setoff with respect to such property and any other amount payable by Borrower to
Lender. The purchase price of any Replacement Collateral purchased under this Section
13.2 shall include, and the proceeds of any sale of Loaned Securities shall be determined
after deduction of, broker’s fees and commissions and all other reasonable costs, fees and
expenses related to such purchase or sale (as the case may be). In the event Borrower
exercises its rights under this Section 13.2, Borrower may elect in its sole discretion, in
lieu of purchasing all or a portion of the Replacement Collateral or selling all or a portion
of the Loaned Securities, to be deemed to have made, respectively, such purchase of
Replacement Collateral or sale of Loaned Securities for an amount equal to the price
therefor on the date of such exercise obtained from a generally recognized source or the
last bid quotation from such a source at the most recent Close of Trading. Subject to
Section 18, upon the satisfaction of all Lender’s obligations hereunder, any remaining
Loaned Securities (or remaining cash proceeds thereof) shall be returned to Lender.

13.3  Unless otherwise agreed, the parties acknowledge and agree that (a) the Loaned
Securities and any Collateral consisting of Securities are of a type traded in a recognized
market, (b) in the absence of a generally recognized source for prices or bid or offer
quotations for any security, the non-defaulting party may establish the source therefor in
its sole discretion, and (c) all prices and bid and offer quotations shall be increased to
include accrued interest to the extent not already included therein (except to the extent
contrary to market practice with respect to the relevant Securities).

13.4  In addition to its rights hereunder, the non-defaulting party shall have any rights
otherwise available to it under any other agreement or applicable law.

14. Transfer Taxes.
All transfer taxes with respect to the transfer of the Loaned Securities by Lender to Borrower and
by Borrower to Lender upon termination of the Loan and with respect to the transfer of Collateral

by Borrower to Lender and by Lender to Borrower upon termination of the Loan or pursuant to
Section 4.5 or Section 9 shall be paid by Borrower.
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15. Transfers.

15.1  All transfers by either Borrower or Lender of Loaned Securities or Collateral consisting
of “financial assets” (within the meaning of the UCC) hereunder shall be by (a) in the
case of certificated securities, physical delivery of certificates representing such securities
together with duly executed stock and bond transfer powers, as the case may be, with
signatures guaranteed by a bank or a member firm of the New York Stock Exchange,
Inc., (b) registration of an uncertificated security in the transferee’s name by the issuer of
such uncertificated security, (c) the crediting by a Clearing Organization of such financial
assets to the transferee’s “securities account” (within the meaning of the UCC)
maintained with such Clearing Organization, or (d) such other means as Borrower and
Lender may agree.

15.2  All transfers of cash hereunder shall be by (a) wire transfer in immediately available,
freely transferable funds or (b) such other means as Borrower and Lender may agree.

15.3  All transfers of letters of credit from Borrower to Lender shall be made by physical
delivery to Lender of an irrevocable letter of credit issued by a “bank” as defined in
Section 3(a)(6)(A)-(C) of the Exchange Act. Transfers of letters of credit from Lender to
Borrower shall be made by causing such letters of credit to be returned or by causing the
amount of such letters of credit to be reduced to the amount required after such transfer.

15.4 A transfer of Securities, cash or letters of credit may be effected under this Section 15 on
any day except (a) a day on which the transferee is closed for business at its address set
forth in Schedule A hereto or (b) a day on which a Clearing Organization or wire transfer
system is closed, if the facilities of such Clearing Organization or wire transfer system
are required to effect such transfer.

15.5  For the avoidance of doubt, the parties agree and acknowledge that the term “securities,”
as used herein (except in this Section 15), shall include any “security entitlements” with
respect to such securities (within the meaning of the UCC). In every transfer of
“financial assets” (within the meaning of the UCC) hereunder, the transferor shall take all
steps necessary (a) to effect a delivery to the transferee under Section 8-301 of the UCC,
or to cause the creation of a security entitlement in favor of the transferee under Section
8-501 of the UCC, (b) to enable the transferee to obtain “control” (within the meaning of
Section 8-106 of the UCC), and (c) to provide the transferee with comparable rights
under any applicable foreign law or regulation.

16. Contractual Currency.

16.1  Borrower and Lender agree that (a) any payment in respect of a Distribution under
Section 8 shall be made in the currency in which the underlying Distribution of cash was
made, (b) any return of cash shall be made in the currency in which the underlying
transfer of cash was made, and (c) any other payment of cash in connection with a Loan
under this Agreement shall be in the currency agreed upon by Borrower and Lender in
connection with such Loan (the currency established under clause (a), (b) or (c)
hereinafter referred to as the “Contractual Currency”). Notwithstanding the foregoing,
the payee of any such payment may, at its option, accept tender thereof in any other
currency; provided, however, that, to the extent permitted by applicable law, the
obligation of the payor to make such payment will be discharged only to the extent of the
amount of Contractual Currency that such payee may, consistent with normal banking
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procedures, purchase with such other currency (after deduction of any premium and costs
of exchange) on the banking day next succeeding its receipt of such currency.

16.2  If for any reason the amount in the Contractual Currency received under Section 16.1,
including amounts received after conversion of any recovery under any judgment or order
expressed in a currency other than the Contractual Currency, falls short of the amount in
the Contractual Currency due in respect of this Agreement, the party required to make the
payment will (unless a Default has occurred and such party is the non-defaulting party) as
a separate and independent obligation and to the extent permitted by applicable law,
immediately pay such additional amount in the Contractual Currency as may be
necessary to compensate for the shortfall.

16.3  If for any reason the amount in the Contractual Currency received under Section 16.1
exceeds the amount in the Contractual Currency due in respect of this Agreement, then
the party receiving the payment will (unless a Default has occurred and such party is the
non-defaulting party) refund promptly the amount of such excess.

17. ERISA.

Lender shall, if any of the Securities transferred to the Borrower hereunder for any Loan have
been or shall be obtained, directly or indirectly, from or using the assets of any Plan, so notify
Borrower in writing upon the execution of this Agreement or upon initiation of such Loan under
Section 2.1. If Lender so notifies Borrower, then Borrower and Lender shall conduct the Loan in
accordance with the terms and conditions of Department of Labor Prohibited Transaction
Exemption 81-6 (46 Fed. Reg. 7527, Jan. 23, 1981; as amended, 52 Fed. Reg. 18754, May 19,
1987), or any successor thereto (unless Borrower and Lender have agreed prior to entering into a
Loan that such Loan will be conducted in reliance on another exemption, or without relying on
any exemption, from the prohibited transaction provisions of Section 406 of the Employee
Retirement Income Security Act of 1974, as amended, and Section 4975 of the Internal Revenue
Code of 1986, as amended). Without limiting the foregoing and notwithstanding any other
provision of this Agreement, if the Loan will be conducted in accordance with Prohibited
Transaction Exemption 81-6, then:

17.1  Borrower represents and warrants to Lender that it is either (a) a bank subject to federal
or state supervision, (b) a broker-dealer registered under the Exchange Act or (c) exempt
from registration under Section 15(a)(1) of the Exchange Act as a dealer in Government
Securities.

17.2  Borrower represents and warrants that, during the term of any Loan hereunder, neither
Borrower nor any affiliate of Borrower has any discretionary authority or control with
respect to the investment of the assets of the Plan involved in the Loan or renders
investment advice (within the meaning of 29 C.F.R. Section 2510.3-21(c)) with respect to
the assets of the Plan involved in the Loan. Lender agrees that, prior to or at the
commencement of any Loan hereunder, it will communicate to Borrower information
regarding the Plan sufficient to identify to Borrower any person or persons that have
discretionary authority or control with respect to the investment of the assets of the Plan
involved in the Loan or that render investment advice (as defined in the preceding
sentence) with respect to the assets of the Plan involved in the Loan. In the event Lender
fails to communicate and keep current during the term of any Loan such information,
Lender rather than Borrower shall be deemed to have made the representation and
warranty in the first sentence of this Section 17.2.
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17.3  Borrower shall mark to market daily each Loan hereunder pursuant to Section 9.1 as is
required if Lender is a Customer.

17.4  Borrower and Lender agree that:

(a) the term “Collateral” shall mean cash, securities issued or guaranteed by the United
States government or its agencies or instrumentalities, or irrevocable bank letters of
credit issued by a person other than Borrower or an affiliate thereof;

(b) prior to the making of any Loans hereunder, Borrower shall provide Lender with (i)
the most recent available audited statement of Borrower’s financial condition and
(i1) the most recent available unaudited statement of Borrower’s financial condition
(if more recent than the most recent audited statement), and each Loan made
hereunder shall be deemed a representation by Borrower that there has been no
material adverse change in Borrower’s financial condition subsequent to the date of
the latest financial statements or information furnished in accordance herewith;

(c) the Loan may be terminated by Lender at any time, whereupon Borrower shall
deliver the Loaned Securities to Lender within the lesser of (i) the customary
delivery period for such Loaned Securities, (ii) five Business Days, and (iii) the
time negotiated for such delivery between Borrower and Lender; provided,
however, that Borrower and Lender may agree to a longer period only if permitted
by Prohibited Transaction Exemption 81-6; and

(d) the Collateral transferred shall be security only for obligations of Borrower to the
Plan with respect to Loans, and shall not be security for any obligation of Borrower
to any agent or affiliate of the Plan.

18. Single Agreement.

Borrower and Lender acknowledge that, and have entered into this Agreement in reliance on the
fact that, all Loans hereunder constitute a single business and contractual relationship and have
been entered into in consideration of each other. Accordingly, Borrower and Lender hereby agree
that payments, deliveries and other transfers made by either of them in respect of any Loan shall
be deemed to have been made in consideration of payments, deliveries and other transfers in
respect of any other Loan hereunder, and the obligations to make any such payments, deliveries
and other transfers may be applied against each other and netted. In addition, Borrower and
Lender acknowledge that, and have entered into this Agreement in reliance on the fact that, all
Loans hereunder have been entered into in consideration of each other. Accordingly, Borrower
and Lender hereby agree that (a) each shall perform all of its obligations in respect of each Loan
hereunder, and that a default in the performance of any such obligation by Borrower or by Lender
(the “Defaulting Party”) in any Loan hereunder shall constitute a default by the Defaulting Party
under all such Loans hereunder, and (b) the non-defaulting party shall be entitled to set off claims
and apply property held by it in respect of any Loan hereunder against obligations owing to it in
respect of any other Loan with the Defaulting Party.

19. APPLICABLE LAW.
THIS AGREEMENT SHALL BE GOVERNED AND CONSTRUED IN ACCORDANCE

WITH THE LAWS OF THE STATE OF NEW YORK WITHOUT GIVING EFFECT TO THE
CONFLICT OF LAW PRINCIPLES THEREOF.
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20. Waiver.

The failure of a party to this Agreement to insist upon strict adherence to any term of this
Agreement on any occasion shall not be considered a waiver or deprive that party of the right
thereafter to insist upon strict adherence to that term or any other term of this Agreement. All
waivers in respect of a Default must be in writing.

21. Survival of Remedies.

All remedies hereunder and all obligations with respect to any Loan shall survive the termination
of the relevant Loan, return of Loaned Securities or Collateral and termination of this Agreement.

22. Notices and Other Communications.

Any and all notices, statements, demands or other communications hereunder may be given by a
party to the other by telephone, mail, facsimile, e-mail, electronic message, telegraph, messenger
or otherwise to the individuals and at the facsimile numbers and addresses specified with respect
to it in Schedule A hereto, or sent to such party at any other place specified in a notice of change
of number or address hereafter received by the other party. Any notice, statement, demand or
other communication hereunder will be deemed effective on the day and at the time on which it is
received or, if not received, on the day and at the time on which its delivery was in good faith
attempted; provided, however, that any notice by a party to the other party by telephone shall be
deemed effective only if (a) such notice is followed by written confirmation thereof and (b) at
least one of the other means of providing notice that are specifically listed above has previously
been attempted in good faith by the notifying party.

23.  SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL.

23.1 EACH PARTY HERETO IRREVOCABLY AND UNCONDITIONALLY (A)
SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF ANY UNITED STATES
FEDERAL OR NEW YORK STATE COURT SITTING IN NEW YORK CITY, AND
ANY APPELLATE COURT FROM ANY SUCH COURT, SOLELY FOR THE
PURPOSE OF ANY SUIT, ACTION OR PROCEEDING BROUGHT TO ENFORCE
ITS OBLIGATIONS HEREUNDER OR RELATING IN ANY WAY TO THIS
AGREEMENT OR ANY LOAN HEREUNDER AND (B) WAIVES, TO THE
FULLEST EXTENT IT MAY EFFECTIVELY DO SO, ANY DEFENSE OF AN
INCONVENIENT FORUM TO THE MAINTENANCE OF SUCH ACTION OR
PROCEEDING IN ANY SUCH COURT AND ANY RIGHT OF JURISDICTION ON
ACCOUNT OF ITS PLACE OF RESIDENCE OR DOMICILE.

23.2  EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES ANY RIGHT THAT
IT MAY HAVE TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT OR
THE TRANSACTIONS CONTEMPLATED HEREBY.

24. Miscellaneous.

24.1  Except as otherwise agreed by the parties, this Agreement supersedes any other
agreement between the parties hereto concerning loans of Securities between Borrower
and Lender. This Agreement shall not be assigned by either party without the prior
written consent of the other party and any attempted assignment without such consent
shall be null and void. Subject to the foregoing, this Agreement shall be binding upon
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and shall inure to the benefit of Borrower and Lender and their respective heirs,
representatives, successors and assigns. This Agreement may be terminated by either
party upon notice to the other, subject only to fulfillment of any obligations then
outstanding. This Agreement shall not be modified, except by an instrument in writing
signed by the party against whom enforcement is sought. The parties hereto
acknowledge and agree that, in connection with this Agreement and each Loan
hereunder, time is of the essence. Each provision and agreement herein shall be treated
as separate and independent from any other provision herein and shall be enforceable
notwithstanding the unenforceability of any such other provision or agreement.

24.2  Any agreement between Borrower and Lender pursuant to Section 10.5(b) or Section
25.37 shall be made (a) in writing, (b) orally, if confirmed promptly in writing or through
any system that compares Loans and in which Borrower and Lender are participants, or
(c) in such other manner as may be agreed by Borrower and Lender in writing.

25. Definitions.
For the purposes hereof:

25.1  “Act of Insolvency” shall mean, with respect to any party, (a) the commencement by such
party as debtor of any case or proceeding under any bankruptcy, insolvency,
reorganization, liquidation, moratorium, dissolution, delinquency or similar law, or such
party’s seeking the appointment or election of a receiver, conservator, trustee, custodian
or similar official for such party or any substantial part of its property, or the convening
of any meeting of creditors for purposes of commencing any such case or proceeding or
seeking such an appointment or election, (b) the commencement of any such case or
proceeding against such party, or another seeking such an appointment or election, or the
filing against a party of an application for a protective decree under the provisions of the
Securities Investor Protection Act of 1970, which (i) is consented to or not timely
contested by such party, (ii) results in the entry of an order for relief, such an appointment
or election, the issuance of such a protective decree or the entry of an order having a
similar effect, or (iii) is not dismissed within 15 days, (¢) the making by such party of a
general assignment for the benefit of creditors, or (d) the admission in writing by such
party of such party’s inability to pay such party’s debts as they become due.

25.2  “Bankruptcy Code” shall have the meaning assigned in Section 26.1
25.3  “Borrower” shall have the meaning assigned in Section 1.
254  “Borrower Payment” shall have the meaning assigned in Section 8.5(a).

25.5  “Broker-Dealer” shall mean any person that is a broker (including a municipal securities
broker), dealer, municipal securities dealer, government securities broker or government
securities dealer as defined in the Exchange Act, regardless of whether the activities of
such person are conducted in the United States or otherwise require such person to
register with the U.S. Securities and Exchange Commission or other regulatory body.

25.6  “Business Day” shall mean, with respect to any Loan hereunder, a day on which regular
trading occurs in the principal market for the Loaned Securities subject to such Loan,
provided, however, that for purposes of determining the Market Value of any Securities
hereunder, such term shall mean a day on which regular trading occurs in the principal
market for the Securities whose value is being determined. Notwithstanding the
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25.7

25.8

25.9

25.10

25.11

25.12

25.13

25.14

foregoing, (a) for purposes of Section 9, “Business Day” shall mean any day on which
regular trading occurs in the principal market for any Loaned Securities or for any
Collateral consisting of Securities under any outstanding Loan hereunder and “next
Business Day” shall mean the next day on which a transfer of Collateral may be effected
in accordance with Section 15, and (b) in no event shall a Saturday or Sunday be
considered a Business Day.

“Cash Collateral Fee” shall have the meaning assigned in Section 5.1.

“Clearing Organization” shall mean (a) The Depository Trust Company, or, if agreed to
by Borrower and Lender, such other “securities intermediary” (within the meaning of the
UCC) at which Borrower (or Borrower’s agent) and Lender (or Lender’s agent) maintain
accounts, or (b) a Federal Reserve Bank, to the extent that it maintains a book-entry
system.

“Close of Business” shall mean the time established by the parties in Schedule B or
otherwise orally or in writing or, in the absence of any such agreement, as shall be
determined in accordance with market practice.

“Close of Trading” shall mean, with respect to any Security, the end of the primary
trading session established by the principal market for such Security on a Business Day,
unless otherwise agreed by the parties.

“Collateral” shall mean, whether now owned or hereafter acquired and to the extent
permitted by applicable law, (a) any property which Borrower and Lender agree prior to
the Loan shall be acceptable collateral and which is transferred to Lender pursuant to
Sections 4 or 9 (including as collateral, for definitional purposes, any letters of credit
mutually acceptable to Lender and Borrower), (b) any property substituted therefor
pursuant to Section 4.5, (c) all accounts in which such property is deposited and all
securities and the like in which any cash collateral is invested or reinvested, and (d) any
proceeds of any of the foregoing; provided, however, that if Lender is a Customer,
“Collateral” shall (subject to Section 17.4(a), if applicable) be limited to cash, U.S.
Treasury bills and notes, an irrevocable letter of credit issued by a “bank” (as defined in
Section 3(a)(6)(A)-(C) of the Exchange Act), and any other property permitted to serve as
collateral securing a loan of securities under Rule 15¢3-3 under the Exchange Act or any
comparable regulation of the Secretary of the Treasury under Section 15C of the
Exchange Act (to the extent that Borrower is subject to such Rule or comparable
regulation) pursuant to exemptive, interpretive or no-action relief or otherwise. If any
new or different Security shall be exchanged for any Collateral by recapitalization,
merger, consolidation or other corporate action, such new or different Security shall,
effective upon such exchange, be deemed to become Collateral in substitution for the
former Collateral for which such exchange is made. For purposes of return of Collateral
by Lender or purchase or sale of Securities pursuant to Section 13, such term shall
include Securities of the same issuer, class and quantity as the Collateral initially
transferred by Borrower to Lender, as adjusted pursuant to the preceding sentence.

“Collateral Distributions” shall have the meaning assigned in Section 8.5(a).
“Confirmation” shall have the meaning assigned in Section 2.1.

“Contractual Currency” shall have the meaning assigned in Section 16.1.
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25.15

25.16

25.17

25.18

25.19

25.20

25.21

25.22

25.23

25.24

25.25

25.26

25.27

25.28

“Customer” shall mean any person that is a customer of Borrower under Rule 15¢3-3
under the Exchange Act or any comparable regulation of the Secretary of the Treasury
under Section 15C of the Exchange Act (to the extent that Borrower is subject to such
Rule or comparable regulation).

“Cutoff Time” shall mean a time on a Business Day by which a transfer of cash,
securities or other property must be made by Borrower or Lender to the other, as shall be
agreed by Borrower and Lender in Schedule B or otherwise orally or in writing or, in the
absence of any such agreement, as shall be determined in accordance with market
practice.

“Default” shall have the meaning assigned in Section 12.
“Defaulting Party” shall have the meaning assigned in Section 18.

“Distribution” shall mean, with respect to any Security at any time, any distribution made
on or in respect of such Security, including, but not limited to: (a) cash and all other
property, (b) stock dividends, (c) Securities received as a result of split ups of such
Security and distributions in respect thereof, (d) interest payments, (e) all rights to
purchase additional Securities, and (f) any cash or other consideration paid or provided
by the issuer of such Security in exchange for any vote, consent or the taking of any
similar action in respect of such Security (regardless of whether the record date for such
vote, consent or other action falls during the term of the Loan). In the event that the
holder of a Security is entitled to elect the type of distribution to be received from two or
more alternatives, such election shall be made by Lender, in the case of a Distribution in
respect of the Loaned Securities, and by Borrower, in the case of a Distribution in respect
of Collateral.

“Equity Security” shall mean any security (as defined in the Exchange Act) other than a
“nonequity security,” as defined in Regulation T.

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.

“Extension Deadline” shall mean, with respect to a letter of credit, the Cutoff Time on the
Business Day preceding the day on which the letter of credit expires.

“FDIA” shall have the meaning assigned in Section 26.4.

“FDICIA” shall have the meaning assigned in Section 26.5.

“Federal Funds Rate” shall mean the rate of interest (expressed as an annual rate), as
published in Federal Reserve Statistical Release H.15(519) or any publication substituted
therefor, charged for federal funds (dollars in immediately available funds borrowed by
banks on an overnight unsecured basis) on that day or, if that day is not a banking day in

New York City, on the next preceding banking day.

“Foreign Securities” shall mean, unless otherwise agreed, Securities that are principally
cleared and settled outside the United States.

“Government Securities” shall mean government securities as defined in Section
3(a)(42)(A)-(C) of the Exchange Act.

“Lender” shall have the meaning assigned in Section 1.
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25.29

25.30

25.31

25.32

25.33

25.34

25.35

25.36

25.37

25.38

“Lender Payment” shall have the meaning assigned in Section 8.5(a).

“LIBOR” shall mean for any date, the offered rate for deposits in U.S. dollars for a period
of three months which appears on the Reuters Screen LIBO page as of 11:00 a.m.,
London time, on such date (or, if at least two such rates appear, the arithmetic mean of
such rates).

“Loan” shall have the meaning assigned in Section 1.
“Loan Fee” shall have the meaning assigned in Section 5.1.

“Loaned Security” shall mean any Security transferred in a Loan hereunder until such
Security (or an identical Security) is transferred back to Lender hereunder, except that, if
any new or different Security shall be exchanged for any Loaned Security by
recapitalization, merger, consolidation or other corporate action, such new or different
Security shall, effective upon such exchange, be deemed to become a Loaned Security in
substitution for the former Loaned Security for which such exchange is made. For
purposes of return of Loaned Securities by Borrower or purchase or sale of Securities
pursuant to Section 13, such term shall include Securities of the same issuer, class and
quantity as the Loaned Securities, as adjusted pursuant to the preceding sentence.

“Margin Deficit” shall have the meaning assigned in Section 9.2.
“Margin Excess” shall have the meaning assigned in Section 9.3.

“Margin Notice Deadline” shall mean the time agreed to by the parties in the relevant
Confirmation, Schedule B hereto or otherwise as the deadline for giving notice requiring
same-day satisfaction of mark-to-market obligations as provided in Section 9 hereof (or,
in the absence of any such agreement, the deadline for such purposes established in
accordance with market practice).

“Margin Percentage” shall mean, with respect to any Loan as of any date, a percentage
agreed by Borrower and Lender, which shall be not less than 100%, unless (a) Borrower
and Lender agree otherwise, as provided in Section 24.2, and (b) Lender is not a
Customer. Notwithstanding the previous sentence, in the event that the writing or other
confirmation evidencing the agreement described in clause (a) does not set out such
percentage with respect to any such Loan, the Margin Percentage shall not be a
percentage less than the percentage obtained by dividing (i) the Market Value of the
Collateral required to be transferred by Borrower to Lender with respect to such Loan at
the commencement of the Loan by (ii) the Market Value of the Loaned Securities
required to be transferred by Lender to Borrower at the commencement of the Loan.

“Market Value” shall have the meaning set forth in Annex II or otherwise agreed to by
Borrower and Lender in writing. Notwithstanding the previous sentence, in the event that
the meaning of Market Value has not been set forth in Annex II or in any other writing,

as described in the previous sentence, Market Value shall be determined in accordance
with market practice for the Securities, based on the price for such Securities as of the
most recent Close of Trading obtained from a generally recognized source agreed to by
the parties or the closing bid quotation at the most recent Close of Trading obtained from
such source, plus accrued interest to the extent not included therein (other than any
interest credited or transferred to, or applied to the obligations of, the other party pursuant
to Section 8, unless market practice with respect to the valuation of such Securities in
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26.

25.39

25.40

25.41

25.42

25.43

25.44

25.45

25.46

25.47

Intent.

26.1

26.2

26.3

26.4

connection with securities loans is to the contrary). If the relevant quotation did not exist
at such Close of Trading, then the Market Value shall be the relevant quotation on the
next preceding Close of Trading at which there was such a quotation. The determinations
of Market Value provided for in Annex II or in any other writing described in the first
sentences of this Section 25.38 or, if applicable, in the preceding sentence shall apply for
all purposes under this Agreement, except for purposes of Section 13.

“Payee” shall have the meaning assigned in Section 8.5(a).
“Payor” shall have the meaning assigned in Section 8.5(a).

“Plan” shall mean: (a) any “employee benefit plan” as defined in Section 3(3) of the
Employee Retirement Income Security Act of 1974 which is subject to Part 4 of Subtitle
B of Title I of such Act; (b) any “plan” as defined in Section 4975(e)(1) of the Internal
Revenue Code of 1986; or (c¢) any entity the assets of which are deemed to be assets of
any such “employee benefit plan” or “plan” by reason of the Department of Labor’s plan
asset regulation, 29 C.F.R. Section 2510.3-101.

“Regulation T” shall mean Regulation T of the Board of Governors of the Federal
Reserve System, as in effect from time to time.

“Retransfer” shall mean, with respect to any Collateral, to pledge, repledge, hypothecate,
rehypothecate, lend, relend, sell or otherwise transfer such Collateral, or to re-register any
such Collateral evidenced by physical certificates in any name other than Borrower’s.

“Securities” shall mean securities or, if agreed by the parties in writing, other assets.
“Securities Distributions” shall have the meaning assigned in Section 8.5(a).
“Tax” shall have the meaning assigned in Section 8.5(a).

“UCC” shall mean the New York Uniform Commercial Code.

The parties recognize that each Loan hereunder is a “securities contract,” as such term is
defined in Section 741 of Title 11 of the United States Code (the “Bankruptcy Code”), as
amended (except insofar as the type of assets subject to the Loan would render such
definition inapplicable).

It is understood that each and every transfer of funds, securities and other property under
this Agreement and each Loan hereunder is a “settlement payment” or a “margin
payment,” as such terms are used in Sections 362(b)(6) and 546(¢e) of the Bankruptcy
Code.

It is understood that the rights given to Borrower and Lender hereunder upon a Default
by the other constitute the right to cause the liquidation of a securities contract and the
right to set off mutual debts and claims in connection with a securities contract, as such
terms are used in Sections 555 and 362(b)(6) of the Bankruptcy Code.

The parties agree and acknowledge that if a party hereto is an “insured depository

institution,” as such term is defined in the Federal Deposit Insurance Act, as amended
(“FDIA”), then each Loan hereunder is a “securities contract” and “qualified financial
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27.

contract,” as such terms are defined in the FDIA and any rules, orders or policy
statements thereunder (except insofar as the type of assets subject to the Loan would
render such definitions inapplicable).

26.5 It is understood that this Agreement constitutes a “netting contract™ as defined in and
subject to Title IV of the Federal Deposit Insurance Corporation Improvement Act of
1991 (“FDICIA”) and each payment obligation under any Loan hereunder shall constitute
a “covered contractual payment entitlement” or “covered contractual payment
obligation,” respectively, as defined in and subject to FDICIA (except insofar as one or
both of the parties is not a “financial institution” as that term is defined in FDICIA).

26.6  Except to the extent required by applicable law or regulation or as otherwise agreed,
Borrower and Lender agree that Loans hereunder shall in no event be “exchange
contracts” for purposes of the rules of any securities exchange and that Loans hereunder
shall not be governed by the buy-in or similar rules of any such exchange, registered
national securities association or other self-regulatory organization.

DISCLOSURE RELATING TO CERTAIN FEDERAL PROTECTIONS,

27.1  WITHOUT WAIVING ANY RIGHTS GIVEN TO LENDER HEREUNDER, IT IS
UNDERSTOOD AND AGREED THAT THE PROVISIONS OF THE
SECURITIES INVESTOR PROTECTION ACT OF 1970 MAY NOT PROTECT
LENDER WITH RESPECT TO LOANED SECURITIES HEREUNDER AND
THAT, THEREFORE, THE COLLATERAL DELIVERED TO LENDER MAY
CONSTITUTE THE ONLY SOURCE OF SATISFACTION OF BORROWER’S
OBLIGATIONS IN THE EVENT BORROWER FAILS TO RETURN THE
LOANED SECURITIES.

27.2 LENDER ACKNOWLEDGES THAT, IN CONNECTION WITH LOANS OF
GOVERNMENT SECURITIES AND AS OTHERWISE PERMITTED BY
APPLICABLE LAW, SOME SECURITIES PROVIDED BY BORROWER AS
COLLATERAL UNDER THIS AGREEMENT MAY NOT BE GUARANTEED BY
THE UNITED STATES.

By' gaboy Investment Trust
Title: HS[EE

Date:
B y: \M:;nd Select qul]qr Master Fund, L.P,

S R
Title: ! 7%‘ President of Strand Advisors, Inc., the general
Date: > partner of Highland Capital Management L.P., the

sole member of Highland Select Equity GP, LLC,
the general partner of Highland Select Equity
Fund GP, L.P., the general partner of Highland
Select Equity Master Fund, L.P.
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Annex I

Party Acting as Agent

This Annex sets forth the terms and conditions governing all transactions in which a party lending
or borrowing Securities, as the case may be (“Agent”), in a Loan is acting as agent for one or
more third parties (each, a “Principal”). Unless otherwise defined, capitalized terms used but not
defined in this Annex shall have the meanings assigned in the Securities Loan Agreement of
which it forms a part (such agreement, together with this Annex and any other annexes, schedules
or exhibits, referred to as the “ Agreement”) and, unless otherwise specified, all section references
herein are intended to refer to sections of such Securities Loan Agreement.

1.

Additional Representations and Warranties. In addition to the representations and
warranties set forth in the Agreement, Agent hereby makes the following representations and
warranties, which shall continue during the term of any Loan: Principal has duly authorized
Agent to execute and deliver the Agreement on its behalf, has the power to so authorize
Agent and to enter into the Loans contemplated by the Agreement and to perform the
obligations of Lender or Borrower, as the case may be, under such Loans, and has taken all
necessary action to authorize such execution and delivery by Agent and such performance by
it.

Identification of Principals. Agent agrees (a) to provide the other party, prior to any Loan
under the Agreement, with a written list of Principals for which it intends to act as Agent
(which list may be amended in writing from time to time with the consent of the other party),
and (b) to provide the other party, before the Close of Business on the next Business Day
after agreeing to enter into a Loan, with notice of the specific Principal or Principals for
whom it is acting in connection with such Loan. If (i) Agent fails to identify such Principal
or Principals prior to the Close of Business on such next Business Day or (ii) the other party
shall determine in its sole discretion that any Principal or Principals identified by Agent are
not acceptable to it, the other party may reject and rescind any Loan with such Principal or
Principals, return to Agent any Collateral or Loaned Securities, as the case may be,
previously transferred to the other party and refuse any further performance under such Loan,
and Agent shall immediately return to the other party any portion of the Loaned Securities or
Collateral, as the case may be, previously transferred to Agent in connection with such Loan;
provided, however, that (A) the other party shall promptly (and in any event within one
Business Day of notice of the specific Principal or Principals) notify Agent of its
determination to reject and rescind such Loan and (B) to the extent that any performance was
rendered by any party under any Loan rejected by the other party, such party shall remain
entitled to any fees or other amounts that would have been payable to it with respect to such
performance if such Loan had not been rejected. The other party acknowledges that Agent
shall not have any obligation to provide it with confidential information regarding the
financial status of its Principals; Agent agrees, however, that it will assist the other party in
obtaining from Agent’s Principals such information regarding the financial status of such
Principals as the other party may reasonably request.

Limitation of Agent’s Liability. The parties expressly acknowledge that if the
representations and warranties of Agent under the Agreement, including this Annex, are true
and correct in all material respects during the term of any Loan and Agent otherwise complies
with the provisions of this Annex, then (a) Agent’s obligations under the Agreement shall not
include a guarantee of performance by its Principal or Principals and (b) the other party’s
remedies shall not include a right of setoff against obligations, if any, of Agent arising in
other transactions in which Agent is acting as principal.
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4. Multiple Principals.

(a) Inthe event that Agent proposes to act for more than one Principal hereunder, Agent
and the other party shall elect whether (i) to treat Loans under the Agreement as
transactions entered into on behalf of separate Principals or (ii) to aggregate such Loans
as if they were transactions by a single Principal. Failure to make such an election in
writing shall be deemed an election to treat Loans under the Agreement as transactions
on behalf of separate Principals.

(b) In the event that Agent and the other party elect (or are deemed to elect) to treat Loans
under the Agreement as transactions on behalf of separate Principals, the parties agree
that (i) Agent will provide the other party, together with the notice described in Section
2(b) of this Annex, notice specifying the portion of each Loan allocable to the account
of each of the Principals for which it is acting (to the extent that any such Loan is
allocable to the account of more than one Principal), (ii) the portion of any individual
Loan allocable to each Principal shall be deemed a separate Loan under the Agreement,
(iii) the mark to market obligations of Borrower and Lender under the Agreement shall
be determined on a Loan-by-Loan basis (unless the parties agree to determine such
obligations on a Principal-by-Principal basis), and (iv) Borrower’s and Lender’s
remedies under the Agreement upon the occurrence of a Default shall be determined as
if Agent had entered into a separate Agreement with the other party on behalf of each
of its Principals.

(c) Inthe event that Agent and the other party elect to treat Loans under the Agreement as
if they were transactions by a single Principal, the parties agree that (i) Agent’s notice
under Section 2(b) of this Annex need only identify the names of its Principals but not
the portion of each Loan allocable to each Principal’s account, (ii) the mark to market
obligations of Borrower and Lender under the Agreement shall, subject to any greater
requirement imposed by applicable law, be determined on an aggregate basis for all
Loans entered into by Agent on behalf of any Principal, and (iii) Borrower’s and
Lender’s remedies upon the occurrence of a Default shall be determined as if all
Principals were a single Lender or Borrower, as the case may be.

(d) Notwithstanding any other provision of the Agreement (including, without limitation,
this Annex), the parties agree that any transactions by Agent on behalf of a Plan shall
be treated as transactions on behalf of separate Principals in accordance with Section
4(b) of this Annex (and all mark to market obligations of the parties shall be
determined on a Loan-by-Loan basis).

5. Interpretation of Terms. All references to “Lender” or “Borrower,” as the case may be, in
the Agreement shall, subject to the provisions of this Annex (including, among other
provisions, the limitations on Agent’s liability in Section 3 of this Annex), be construed to
reflect that (i) each Principal shall have, in connection with any Loan or Loans entered into
by Agent on its behalf, the rights, responsibilities, privileges and obligations of a “Lender” or
“Borrower,” as the case may be, directly entering into such Loan or Loans with the other
party under the Agreement, and (ii) Agent’s Principal or Principals have designated Agent as
their sole agent for performance of Lender’s obligations to Borrower or Borrower’s
obligations to Lender, as the case may be, and for receipt of performance by Borrower of its
obligations to Lender or Lender of its obligations to Borrower, as the case may be, in
connection with any Loan or Loans under the Agreement (including, among other things, as
Agent for each Principal in connection with transfers of securities, cash or other property and
as agent for giving and receiving all notices under the Agreement). Both Agent and its
Principal or Principals shall be deemed “parties” to the Agreement and all references to a
“party” or “either party” in the Agreement shall be deemed revised accordingly (and any
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Default by Agent under the Agreement shall be deemed a Default by Lender or Borrower, as
the case may be).

nvestment Trust

By: _

Title: O TRusree

Date;_

By: Hf'g I'a Seject Equity Master Fund, L.P.

Title: President of Strand Advisors, Inc., the general
Date: partner of Highland Capital Management L.P., the

sole member of Highland Select Equity GP, LLC,
the general partner of Highland Select Equity
Fund GP, L.P., the general partner of Highland
Select Equity Master Fund, L.P.
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Annex IT
Market Value
Unless otherwise agreed by Borrower and Lender:

1. Ifthe principal market for the Securities to be valued is a national securities exchange in the
United States, their Market Value shall be determined by their last sale price on such
exchange at the most recent Close of Trading or, if there was no sale on the Business Day of
the most recent Close of Trading, by the last sale price at the Close of Trading on the next
preceding Business Day on which there was a sale on such exchange, all as quoted on the
Consolidated Tape or, if not quoted on the Consolidated Tape, then as quoted by such
exchange.

2. Ifthe principal market for the Securities to be valued is the over-the-counter market, and the
Securities are quoted on The Nasdaq Stock Market (“Nasdaq™), their Market Value shall be
the last sale price on Nasdaq at the most recent Close of Trading or, if the Securities are
issues for which last sale prices are not quoted on Nasdagq, the last bid price at such Close of
Trading. If the relevant quotation did not exist at such Close of Trading, then the Market
Value shall be the relevant quotation on the next preceding Close of Trading at which there
was such a quotation.

3. Except as provided in Section 4 of this Annex, if the principal market for the Securities to be
valued is the over-the-counter market, and the Securities are not quoted on Nasdagq, their
Market Value shall be determined in accordance with market practice for such Securities,
based on the price for such Securities as of the most recent Close of Trading obtained from a
generally recognized source agreed to by the parties or the closing bid quotation at the most
recent Close of Trading obtained from such a source. If the relevant quotation did not exist at
such Close of Trading, then the Market Value shall be the relevant quotation on the next
preceding Close of Trading at which there was such a quotation.

4. If the Securities to be valued are Foreign Securities, their Market Value shall be determined
as of the most recent Close of Trading in accordance with market practice in the principal
market for such Securities.

5. The Market Value of a letter of credit shall be the undrawn amount thereof.

6. All determinations of Market Value under Sections | through 4 of this Annex shall include,
where applicable, accrued interest to the extent not already included therein (other than any
interest credited or transferred to, or applied to the obligations of, the other party pursuant to
Section 8 of the Agreement), unless market practice with respect to the valuation of such
Securities in connection with securities loans is to the contrary.

7. The determinations of Market Value provided for in this Annex shall apply for all purposes
under the Agreement, except for purposes of Section 13 of the Agreement.

~
B YZ,Ma@?vagtnlent Trust

Title: v Rusiee
Dates

By:'m‘}@e.d uity Master Fund, L.P.

N 7
T]ML\—/ = o President of Strand Advisors, Inc., the general

Date? partner of Highland Capital Management L.P., the
sole member of Highland Select Equity GP, LLC,
the general partner of Highland Select Equity
Fund GP, L.P., the general partner of Highland
Select Equity Master Fund, L.P.
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Annex 111
Term Loans

This Annex sets forth additional terms and conditions governing Loans designated as “Term
Loans” in which Lender lends to Borrower a specific amount of Loaned Securities (“Term Loan
Amount”) against a pledge of cash Collateral by Borrower for an agreed upon Cash Collateral
Fee until a scheduled termination date (“ Termination Date””). Unless otherwise defined,
capitalized terms used but not defined in this Annex shall have the meanings assigned in the
Securities Loan Agreement of which it forms a part (such agreement, together with this Annex
and any other annexes, schedules or exhibits, referred to as the “ Agreement”).

1. The terms of this Annex shall apply to Loans of Equity Securities only if they are designated
as Term Loans in a Confirmation therefor provided pursuant to the Agreement and executed
by each party, in a schedule to the Agreement or in this Annex. All Loans of Securities other
than Equity Securities shall be “Term Loans” subject to this Annex, unless otherwise agreed
in a Confirmation or other writing.

2. The Confirmation for a Term Loan shall set forth, in addition to any terms required to be set
forth therein under the Agreement, the Term Loan Amount, the Cash Collateral Fee and the
Termination Date. Lender and Borrower agree that, except as specifically provided in this
Annex, each Term Loan shall be subject to all terms and conditions of the Agreement,
including, without limitation, any provisions regarding the parties’ respective rights to
terminate a Loan.

3. In the event that either party exercises its right under the Agreement to terminate a Term
Loan on a date (the “Early Termination Date”) prior to the Termination Date, Lender and
Borrower shall, unless otherwise agreed, use their best efforts to negotiate in good faith a new
Term Loan (the “Replacement Loan”) of comparable or other Securities, which shall be
mutually agreed upon by the parties, with a Market Value equal to the Market Value of the
Term Loan Amount under the terminated Term Loan (the “Terminated Loan”) as of the Early
Termination Date. Such agreement shall, in accordance with Section 2 of this Annex, be
confirmed in a new Confirmation at the commencement of the Replacement Loan and be
executed by each party. Each Replacement Loan shall be subject to the same terms as the
corresponding Terminated Loan, other than with respect to the commencement date and the
identity of the Loaned Securities. The Replacement Loan shall commence on the date on
which the parties agree which Securities shall be the subject of the Replacement Loan and
shall be scheduled to terminate on the scheduled Termination Date of the Terminated Loan.

4. Borrower and Lender agree that, except as provided in Section 5 of this Annex, if the parties
enter into a Replacement Loan, the Collateral for the related Terminated Loan need not be
returned to Borrower and shall instead serve as Collateral for such Replacement Loan.

5. Ifthe parties are unable to negotiate and enter into a Replacement Loan for some or all of the
Term Loan Amount on or before the Early Termination Date, (a) the party requesting
termination of the Terminated Loan shall pay to the other party a Breakage Fee computed in
accordance with Section 6 of this Annex with respect to that portion of the Term Loan
Amount for which a Replacement Loan is not entered into and (b) upon the transfer by
Borrower to Lender of the Loaned Securities subject to the Terminated Loan, Lender shall
transfer to Borrower Collateral for the Terminated Loan in accordance with and to the extent
required under the Agreement, provided that no Default has occurred with respect to
Borrower.
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6.

By:

Title:

Date;
[

By:
Title:

For purposes of this Annex, the term “Breakage Fee” shall mean a fee agreed by Borrower
and Lender in the Confirmation or otherwise orally or in writing. In the absence of any such
agreement, the term “Breakage Fee” shall mean, with respect to Loans of Government
Securities, a fee equal to the sum of (a) the cost to the non-terminating party (including all
fees, expenses and commissions) of entering into replacement transactions and entering into
or terminating hedge transactions in connection with or as a result of the termination of the
Terminated Loan, and (b) any other loss, damage, cost or expense directly arising or resulting
from the termination of the Terminated Loan that is incurred by the non-terminating party
(other than consequential losses or costs for lost profits or lost opportunities), as determined
by the non-terminating party in a commercially reasonable manner, and (c) any other
amounts due and payable by the terminating party to the non-terminating party under the
Agreement on the Early Termination Date.

Thk Duggpoy fivestment Trust
P |

\;g A% TRUZTEE

md SWEQ{J_ity Master Fund, L.P.
¢ ;

A President of Strand Advisors, Inc., the general

Date:(_ - partner of Highland Capital Management L.P., the

sole member of Highland Select Equity GP, LLC,
the general partner of Highland Select Equity
Fund GP, L.P., the general partner of Highland
Select Equity Master Fund, L.P.
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Schedule A

Names and Addresses for Communications
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Schedule B

Defined Terms and Supplemental Provisions

A.

IDENTIFICATION AND AMOUNT OF LOANED SECURITIES:

Issuer: NexPoint Credit Strategies Fund

Amount: 2,015,000 shares of common stock of the Issuer ("Shares")
COLLATERAL

None

FEES

Loan Fee: the short term Applicable Federal Rate, equal to 0.38%

Cash Collateral Fee: None

Notwithstanding anything to the contrary contained in the attached
Agreement, the Loan Fee shall be computed daily on the Loan based on the
aggregate Market Value of the Loaned Securities on the date of transfer of the
Loaned Securities from the Lender to the Borrower.

The Loan Fee shall be payable upon the termination of the Loan.

Section 8.2 shall be deleted and replaced with the following: "8.2  Any cash
Distributions made on or in respect of the Loaned Securities, which Lender is
entitled to receive pursuant to Section 8.1, shall be paid by the transfer of
cash to Lender by Borrower, upon termination of the Loan, in an amount equal
to such cash Distributions, so long as Lender is not in Default at the time of
such payment. Non-cash Distributions that Lender is entitled to receive
pursuant to Section 8.1 shall be added to the Loaned Securities on the date of
distribution and shall be considered such for all purposes, except that if the
Loan has terminated, Borrower shall forthwith transfer the same to Lender."

As used in Section 8.2(d), "Tax" shall mean "withholding tax."

Section 10.5 of the Agreement shall be deleted in its entirety.

. Notwithstanding anything herein or in the attached Agreement to the contrary,

Borrower shall be permitted to pledge the Loaned Securities as security in
favor of any other creditors or financial counterparties of Borrower.
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Master Securities
Loan Agreement

2000 Version

Dated as of: March 10: 2015

Between: The Dugaboy Investment Trust
Highland Select Equity Master Fund, L.P.

and

1.  Applicability.

From time to time the parties hereto may enter into transactions in which one party (“Lender”)
will lend to the other party (“Borrower”) certain Securities (as defined herein) against a transfer
of Collateral (as defined herein). Each such transaction shall be referred to herein as a “Loan”
and, unless otherwise agreed in writing, shall be governed by this Agreement, including any
supplemental terms or conditions contained in an Annex or Schedule hereto and in any other
annexes identified herein or therein as applicable hereunder. Capitalized terms not otherwise
defined herein shall have the meanings provided in Section 25.

2. Loans of Securities.

2.1 Subject to the terms and conditions of this Agreement, Borrower or Lender may, from
time to time, seek to initiate a transaction in which Lender will lend Securities to
Borrower. Borrower and Lender shall agree on the terms of each Loan (which terms may
be amended during the Loan), including the issuer of the Securities, the amount of
Securities to be lent, the basis of compensation, the amount of Collateral to be transferred
by Borrower, and any additional terms. Such agreement shall be confirmed (a) by a
schedule and receipt listing the Loaned Securities provided by Borrower to Lender in
accordance with Section 3.2, (b) through any system that compares Loans and in which
Borrower and Lender are participants, or (¢) in such other manner as may be agreed by
Borrower and Lender in writing. Such confirmation (the “Confirmation”), together with
the Agreement, shall constitute conclusive evidence of the terms agreed between
Borrower and Lender with respect to the Loan to which the Confirmation relates, unless
with respect to the Confirmation specific objection is made promptly after receipt thereof.
In the event of any inconsistency between the terms of such Confirmation and this
Agreement, this Agreement shall prevail unless each party has executed such
Confirmation.

2.2 Notwithstanding any other provision in this Agreement regarding when a Loan
commences, unless otherwise agreed, a Loan hereunder shall not occur until the Loaned
Securities and the Collateral therefor have been transferred in accordance with
Section 15.
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3. Transfer of Loaned Securities.

3.1 Unless otherwise agreed, Lender shall transfer Loaned Securities to Borrower hereunder
on or before the Cutoff Time on the date agreed to by Borrower and Lender for the
commencement of the Loan.

32 Unless otherwise agreed, Borrower shall provide Lender, for each Loan in which Lender
is a Customer, with a schedule and receipt listing the Loaned Securities. Such schedule
and receipt may consist of (a) a schedule provided to Borrower by Lender and executed
and returned by Borrower when the Loaned Securities are received, (b) in the case of
Securities transferred through a Clearing Organization which provides transferors with a
notice evidencing such transfer, such notice, or (c) a confirmation or other document
provided to Lender by Borrower.

33 Notwithstanding any other provision in this Agreement, the parties hereto agree that they
intend the Loans hereunder to be loans of Securities. If, however, any Loan is deemed to
be a loan of money by Borrower to Lender, then Borrower shall have, and Lender shall
be deemed to have granted, a security interest in the Loaned Securities and the proceeds
thereof.

4. Collateral.

4.1 Unless otherwise agreed, Borrower shall, prior to or concurrently with the transfer of the
Loaned Securities to Borrower, but in no case later than the Close of Business on the day
of such transfer, transfer to Lender Collateral with a Market Value at least equal to the
Margin Percentage of the Market Value of the Loaned Securities.

42 The Collateral transferred by Borrower to Lender, as adjusted pursuant to Section 9, shall
be security for Borrower’s obligations in respect of such Loan and for any other
obligations of Borrower to Lender hereunder. Borrower hereby pledges with, assigns to,
and grants Lender a continuing first priority security interest in, and a lien upon, the
Collateral, which shall attach upon the transfer of the Loaned Securities by Lender to
Borrower and which shall cease upon the transfer of the Loaned Securities by Borrower
to Lender. In addition to the rights and remedies given to Lender hereunder, Lender shall
have all the rights and remedies of a secured party under the UCC. It is understood that
Lender may use or invest the Collateral, if such consists of cash, at its own risk, but that
(unless Lender is a Broker-Dealer) Lender shall, during the term of any Loan hereunder,
segregate Collateral from all securities or other assets in its possession. Lender may
Retransfer Collateral only (a) if Lender is a Broker-Dealer or (b) in the event of a Default
by Borrower. Segregation of Collateral may be accomplished by appropriate
identification on the books and records of Lender if it is a “securities intermediary”
within the meaning of the UCC.

4.3 Except as otherwise provided herein, upon transfer to Lender of the Loaned Securities on
the day a Loan is terminated pursuant to Section 6, Lender shall be obligated to transfer
the Collateral (as adjusted pursuant to Section 9) to Borrower no later than the Cutoff
Time on such day or, if such day is not a day on which a transfer of such Collateral may
be effected under Section 15, the next day on which such a transfer may be effected.

4.4 If Borrower transfers Collateral to Lender, as provided in Section 4.1, and Lender does

not transfer the Loaned Securities to Borrower, Borrower shall have the absolute right to
the return of the Collateral; and if Lender transfers Loaned Securities to Borrower and
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4.5

4.6

Borrower does not transfer Collateral to Lender as provided in Section 4.1, Lender shall
have the absolute right to the return of the Loaned Securities.

Borrower may, upon reasonable notice to Lender (taking into account all relevant factors,
including industry practice, the type of Collateral to be substituted, and the applicable
method of transfer), substitute Collateral for Collateral securing any Loan or Loans;
provided, however, that such substituted Collateral shall (a) consist only of cash,
securities or other property that Borrower and Lender agreed would be acceptable
Collateral prior to the Loan or Loans and (b) have a Market Value such that the aggregate
Market Value of such substituted Collateral, together with all other Collateral for Loans
in which the party substituting such Collateral is acting as Borrower, shall equal or
exceed the agreed upon Margin Percentage of the Market Value of the Loaned Securities.

Prior to the expiration of any letter of credit supporting Borrower’s obligations
hereunder, Borrower shall, no later than the Extension Deadline, (a) obtain an extension
of the expiration of such letter of credit, (b) replace such letter of credit by providing
Lender with a substitute letter of credit in an amount at least equal to the amount of the
letter of credit for which it is substituted, or (c) transfer such other Collateral to Lender as
may be acceptable to Lender.

5. Fees for Loan.

5.1

52

Unless otherwise agreed, (a) Borrower agrees to pay Lender a loan fee (a “Loan Fee”),
computed daily on each Loan to the extent such Loan is secured by Collateral other than
cash, based on the aggregate Market Value of the Loaned Securities on the day for which
such Loan Fee is being computed, and (b) Lender agrees to pay Borrower a fee or rebate
(a “Cash Collateral Fee”) on Collateral consisting of cash, computed daily based on the
amount of cash held by Lender as Collateral, in the case of each of the Loan Fee and the
Cash Collateral Fee at such rates as Borrower and Lender may agree. Except as
Borrower and Lender may otherwise agree (in the event that cash Collateral is transferred
by clearing house funds or otherwise), Loan Fees shall accrue from and including the
date on which the Loaned Securities are transferred to Borrower to, but excluding, the
date on which such Loaned Securities are returned to Lender, and Cash Collateral Fees
shall accrue from and including the date on which the cash Collateral is transferred to
Lender to, but excluding, the date on which such cash Collateral is returned to Borrower.

Unless otherwise agreed, any Loan Fee or Cash Collateral Fee payable hereunder shall be
payable:

(a) in the case of any Loan of Securities other than Government Securities, upon the
earlier of (i) the fifteenth day of the month following the calendar month in which
such fee was incurred and (ii) the termination of all Loans hereunder (or, if a
transfer of cash in accordance with Section 15 may not be effected on such
fifteenth day or the day of such termination, as the case may be, the next day on
which such a transfer may be effected); and

(b) in the case of any Loan of Government Securities, upon the termination of such

Loan and at such other times, if any, as may be customary in accordance with
market practice.
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Notwithstanding the foregoing, all Loan Fees shall be payable by Borrower immediately
in the event of a Default hereunder by Borrower and all Cash Collateral Fees shall be
payable immediately by Lender in the event of a Default by Lender.

6. Termination of the Loan.

6.1 (a)  Unless otherwise agreed, either party may terminate a Loan on a termination date
established by notice given to the other party prior to the Close of Business on a
Business Day. The termination date established by a termination notice shall be a
date no earlier than the standard settlement date that would apply to a purchase or
sale of the Loaned Securities (in the case of a notice given by Lender) or the non-
cash Collateral securing the Loan (in the case of a notice given by Borrower)
entered into at the time of such notice, which date shall, unless Borrower and
Lender agree to the contrary, be (i) in the case of Government Securities, the next
Business Day following such notice and (ii) in the case of all other Securities, the
third Business Day following such notice.

(b) Notwithstanding paragraph (a) and unless otherwise agreed, Borrower may
terminate a Loan on any Business Day by giving notice to Lender and transferring
the Loaned Securities to Lender before the Cutoff Time on such Business Day if (i)
the Collateral for such Loan consists of cash or Government Securities or (ii)
Lender is not permitted, pursuant to Section 4.2, to Retransfer Collateral.

6.2 Unless otherwise agreed, Borrower shall, on or before the Cutoff Time on the termination
date of a Loan, transfer the Loaned Securities to Lender; provided, however, that upon
such transfer by Borrower, Lender shall transfer the Collateral (as adjusted pursuant to
Section 9) to Borrower in accordance with Section 4.3.

7.  Rights in Respect of Loaned Securities and Collateral.

7.1 Except as set forth in Sections 8.1 and 8.2 and as otherwise agreed by Borrower and
Lender, until Loaned Securities are required to be redelivered to Lender upon termination
of a Loan hereunder, Borrower shall have all of the incidents of ownership of the Loaned
Securities, including the right to transfer the Loaned Securities to others. Lender hereby
waives the right to vote, or to provide any consent or to take any similar action with
respect to, the Loaned Securities in the event that the record date or deadline for such
vote, consent or other action falls during the term of the Loan.

7.2 Except as set forth in Sections 8.3 and 8.4 and as otherwise agreed by Borrower and
Lender, if Lender may, pursuant to Section 4.2, Retransfer Collateral, Borrower hereby
waives the right to vote, or to provide any consent or take any similar action with respect
to, any such Collateral in the event that the record date or deadline for such vote, consent
or other action falls during the term of a Loan and such Collateral is not required to be
returned to Borrower pursuant to Section 4.5 or Section 9.

8.  Distributions.
8.1 Lender shall be entitled to receive all Distributions made on or in respect of the Loaned

Securities which are not otherwise received by Lender, to the full extent it would be so
entitled if the Loaned Securities had not been lent to Borrower.
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8.2 Any cash Distributions made on or in respect of the Loaned Securities, which Lender is
entitled to receive pursuant to Section 8.1, shall be paid by the transfer of cash to Lender
by Borrower, on the date any such Distribution is paid, in an amount equal to such cash
Distribution, so long as Lender is not in Default at the time of such payment. Non-cash
Distributions that Lender is entitled to receive pursuant to Section 8.1 shall be added to
the Loaned Securities on the date of distribution and shall be considered such for all
purposes, except that if the Loan has terminated, Borrower shall forthwith transfer the
same to Lender.

8.3 Borrower shall be entitled to receive all Distributions made on or in respect of non-cash
Collateral which are not otherwise received by Borrower, to the full extent it would be so
entitled if the Collateral had not been transferred to Lender.

8.4 Any cash Distributions made on or in respect of such Collateral, which Borrower is
entitled to receive pursuant to Section 8.3, shall be paid by the transfer of cash to
Borrower by Lender, on the date any such Distribution is paid, in an amount equal to
such cash Distribution, so long as Borrower is not in Default at the time of such payment.
Non-cash Distributions that Borrower is entitled to receive pursuant to Section 8.3 shall
be added to the Collateral on the date of distribution and shall be considered such for all
purposes, except that if each Loan secured by such Collateral has terminated, Lender
shall forthwith transfer the same to Borrower.

8.5 Unless otherwise agreed by the parties:

(a) If (i) Borrower is required to make a payment (a “Borrower Payment”) with respect
to cash Distributions on Loaned Securities under Sections 8.1 and 8.2 (“Securities
Distributions™), or (ii) Lender is required to make a payment (a “Lender Payment”)
with respect to cash Distributions on Collateral under Sections 8.3 and 8.4
(“Collateral Distributions™), and (iii) Borrower or Lender, as the case may be
(““Payor”), shall be required by law to collect any withholding or other tax, duty,
fee, levy or charge required to be deducted or withheld from such Borrower
Payment or Lender Payment (“Tax”), then Payor shall (subject to subsections (b)
and (c) below), pay such additional amounts as may be necessary in order that the
net amount of the Borrower Payment or Lender Payment received by the Lender or
Borrower, as the case may be (“Payee”), after payment of such Tax equals the net
amount of the Securities Distribution or Collateral Distribution that would have
been received if such Securities Distribution or Collateral Distribution had been
paid directly to the Payee.

(b) No additional amounts shall be payable to a Payee under subsection (a) above to
the extent that Tax would have been imposed on a Securities Distribution or
Collateral Distribution paid directly to the Payee.

(¢) No additional amounts shall be payable to a Payee under subsection (a) above to
the extent that such Payee is entitled to an exemption from, or reduction in the rate
of, Tax on a Borrower Payment or Lender Payment subject to the provision of a
certificate or other documentation, but has failed timely to provide such certificate
or other documentation.

(d) Each party hereto shall be deemed to represent that, as of the commencement of

any Loan hereunder, no Tax would be imposed on any cash Distribution paid to it
with respect to (i) Loaned Securities subject to a Loan in which it is acting as
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8.6

Lender or (ii) Collateral for any Loan in which it is acting as Borrower, unless such
party has given notice to the contrary to the other party hereto (which notice shall
specify the rate at which such Tax would be imposed). Each party agrees to notify
the other of any change that occurs during the term of a Loan in the rate of any Tax
that would be imposed on any such cash Distributions payable to it.

To the extent that, under the provisions of Sections 8.1 through 8.5, (a) a transfer of cash
or other property by Borrower would give rise to a Margin Excess or (b) a transfer of
cash or other property by Lender would give rise to a Margin Deficit, Borrower or Lender
(as the case may be) shall not be obligated to make such transfer of cash or other property
in accordance with such Sections, but shall in lieu of such transfer immediately credit the
amounts that would have been transferable under such Sections to the account of Lender
or Borrower (as the case may be).

9. Mark to Market.

9.1

9.2

93

9.4

9.5

If Lender is a Customer, Borrower shall daily mark to market any Loan hereunder and in
the event that at the Close of Trading on any Business Day the Market Value of the
Collateral for any Loan to Borrower shall be less than 100% of the Market Value of all
the outstanding Loaned Securities subject to such Loan, Borrower shall transfer
additional Collateral no later than the Close of Business on the next Business Day so that
the Market Value of such additional Collateral, when added to the Market Value of the
other Collateral for such Loan, shall equal 100% of the Market Value of the Loaned
Securities.

In addition to any rights of Lender under Section 9.1, if at any time the aggregate Market
Value of all Collateral for Loans by Lender shall be less than the Margin Percentage of
the Market Value of all the outstanding Loaned Securities subject to such Loans (a
“Margin Deficit”), Lender may, by notice to Borrower, demand that Borrower transfer to
Lender additional Collateral so that the Market Value of such additional Collateral, when
added to the Market Value of all other Collateral for such Loans, shall equal or exceed
the Margin Percentage of the Market Value of the Loaned Securities.

Subject to Borrower’s obligations under Section 9.1, if at any time the Market Value of
all Collateral for Loans to Borrower shall be greater than the Margin Percentage of the
Market Value of all the outstanding Loaned Securities subject to such Loans (a “Margin
Excess”), Borrower may, by notice to Lender, demand that Lender transfer to Borrower
such amount of the Collateral selected by Borrower so that the Market Value of the
Collateral for such Loans, after deduction of such amounts, shall thereupon not exceed
the Margin Percentage of the Market Value of the Loaned Securities.

Borrower and Lender may agree, with respect to one or more Loans hereunder, to mark
the values to market pursuant to Sections 9.2 and 9.3 by separately valuing the Loaned
Securities lent and the Collateral given in respect thereof on a Loan-by-Loan basis.

Borrower and Lender may agree, with respect to any or all Loans hereunder, that the
respective rights of Lender and Borrower under Sections 9.2 and 9.3 may be exercised
only where a Margin Excess or Margin Deficit exceeds a specified dollar amount or a
specified percentage of the Market Value of the Loaned Securities under such Loans
(which amount or percentage shall be agreed to by Borrower and Lender prior to entering
into any such Loans).
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10.

9.6 If any notice is given by Borrower or Lender under Sections 9.2 or 9.3 at or before the
Margin Notice Deadline on any day on which a transfer of Collateral may be effected in
accordance with Section 15, the party receiving such notice shall transfer Collateral as
provided in such Section no later than the Close of Business on such day. If any such
notice is given after the Margin Notice Deadline, the party receiving such notice shall
transfer such Collateral no later than the Close of Business on the next Business Day
following the day of such notice.

Representations.

The parties to this Agreement hereby make the following representations and warranties, which
shall continue during the term of any Loan hereunder:

10.1  Each party hereto represents and warrants that (a) it has the power to execute and deliver
this Agreement, to enter into the Loans contemplated hereby and to perform its
obligations hereunder, (b) it has taken all necessary action to authorize such execution,
delivery and performance, and (c) this Agreement constitutes a legal, valid and binding
obligation enforceable against it in accordance with its terms.

10.2  Each party hereto represents and warrants that it has not relied on the other for any tax or
accounting advice concerning this Agreement and that it has made its own determination
as to the tax and accounting treatment of any Loan and any dividends, remuneration or
other funds received hereunder.

10.3  Each party hereto represents and warrants that it is acting for its own account unless it
expressly specifies otherwise in writing and complies with Section 11.1(b).

10.4  Borrower represents and warrants that it has, or will have at the time of transfer of any
Collateral, the right to grant a first priority security interest therein subject to the terms
and conditions hereof.

10.5 (a) Borrower represents and warrants that it (or the person to whom it relends the
Loaned Securities) is borrowing or will borrow Loaned Securities that are Equity
Securities for the purpose of making delivery of such Loaned Securities in the case
of short sales, failure to receive securities required to be delivered, or as otherwise
permitted pursuant to Regulation T as in effect from time to time.

(b) Borrower and Lender may agree, as provided in Section 24.2, that Borrower shall
not be deemed to have made the representation or warranty in subsection (a) with
respect to any Loan. By entering into any such agreement, Lender shall be deemed
to have represented and warranted to Borrower (which representation and warranty
shall be deemed to be repeated on each day during the term of the Loan) that
Lender is either (i) an “exempted borrower” within the meaning of Regulation T or
(i1) a member of a national securities exchange or a broker or dealer registered with
the U.S. Securities and Exchange Commission that is entering into such Loan to
finance its activities as a market maker or an underwriter.

10.6  Lender represents and warrants that it has, or will have at the time of transfer of any

Loaned Securities, the right to transfer the Loaned Securities subject to the terms and
conditions hereof.
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11. Covenants.

11.1

11.2

Each party agrees either (a) to be liable as principal with respect to its obligations
hereunder or (b) to execute and comply fully with the provisions of Annex I (the terms
and conditions of which Annex are incorporated herein and made a part hereof).

Promptly upon (and in any event within seven (7) Business Days after) demand by
Lender, Borrower shall furnish Lender with Borrower’s most recent publicly-available
financial statements and any other financial statements mutually agreed upon by
Borrower and Lender. Unless otherwise agreed, if Borrower is subject to the
requirements of Rule 17a-5(c) under the Exchange Act, it may satisfy the requirements of
this Section by furnishing Lender with its most recent statement required to be furnished
to customers pursuant to such Rule.

12. Events of Default.

All Loans hereunder may, at the option of the non-defaulting party (which option shall be deemed
to have been exercised immediately upon the occurrence of an Act of Insolvency), be terminated
immediately upon the occurrence of any one or more of the following events (individually, a

“Default”):

12.1  if any Loaned Securities shall not be transferred to Lender upon termination of the Loan
as required by Section 6;

12.2 if any Collateral shall not be transferred to Borrower upon termination of the Loan as
required by Sections 4.3 and 6;

12.3  if either party shall fail to transfer Collateral as required by Section 9;

12.4  if either party (a) shall fail to transfer to the other party amounts in respect of
Distributions required to be transferred by Section 8, (b) shall have been notified of such
failure by the other party prior to the Close of Business on any day, and (c) shall not have
cured such failure by the Cutoff Time on the next day after such Close of Business on
which a transfer of cash may be effected in accordance with Section 15;

12.5  if an Act of Insolvency occurs with respect to either party;

12.6  if any representation made by either party in respect of this Agreement or any Loan or
Loans hereunder shall be incorrect or untrue in any material respect during the term of
any Loan hereunder;

12.7  if either party notifies the other of its inability to or its intention not to perform its
obligations hereunder or otherwise disaffirms, rejects or repudiates any of its obligations
hereunder; or

12.8  if either party (a) shall fail to perform any material obligation under this Agreement not

specifically set forth in clauses 12.1 through 12.7, above, including but not limited to the
payment of fees as required by Section 5, and the payment of transfer taxes as required
by Section 14, (b) shall have been notified of such failure by the other party prior to the
Close of Business on any day, and (¢) shall not have cured such failure by the Cutoff
Time on the next day after such Close of Business on which a transfer of cash may be
effected in accordance with Section 15.
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13.

The non-defaulting party shall (except upon the occurrence of an Act of Insolvency) give notice
as promptly as practicable to the defaulting party of the exercise of its option to terminate all
Loans hereunder pursuant to this Section 12.

Remedies.

13.1

13.2

Upon the occurrence of a Default under Section 12 entitling Lender to terminate all
Loans hereunder, Lender shall have the right, in addition to any other remedies provided
herein, (a) to purchase a like amount of Loaned Securities (“Replacement Securities”) in
the principal market for such Loaned Securities in a commercially reasonable manner, (b)
to sell any Collateral in the principal market for such Collateral in a commercially
reasonable manner and (c) to apply and set off the Collateral and any proceeds thereof
(including any amounts drawn under a letter of credit supporting any Loan) against the
payment of the purchase price for such Replacement Securities and any amounts due to
Lender under Sections 5, 8, 14 and 16. In the event that Lender shall exercise such
rights, Borrower’s obligation to return a like amount of the Loaned Securities shall
terminate. Lender may similarly apply the Collateral and any proceeds thereof to any
other obligation of Borrower under this Agreement, including Borrower’s obligations
with respect to Distributions paid to Borrower (and not forwarded to Lender) in respect of
Loaned Securities. In the event that (i) the purchase price of Replacement Securities
(plus all other amounts, if any, due to Lender hereunder) exceeds (ii) the amount of the
Collateral, Borrower shall be liable to Lender for the amount of such excess together with
interest thereon at a rate equal to (A) in the case of purchases of Foreign Securities,
LIBOR, (B) in the case of purchases of any other Securities (or other amounts, if any, due
to Lender hereunder), the Federal Funds Rate or (C) such other rate as may be specified
in Schedule B, in each case as such rate fluctuates from day to day, from the date of such
purchase until the date of payment of such excess. As security for Borrower’s obligation
to pay such excess, Lender shall have, and Borrower hereby grants, a security interest in
any property of Borrower then held by or for Lender and a right of setoff with respect to
such property and any other amount payable by Lender to Borrower. The purchase price
of Replacement Securities purchased under this Section 13.1 shall include, and the
proceeds of any sale of Collateral shall be determined after deduction of, broker’s fees
and commissions and all other reasonable costs, fees and expenses related to such
purchase or sale (as the case may be). In the event Lender exercises its rights under this
Section 13.1, Lender may elect in its sole discretion, in lieu of purchasing all or a portion
of the Replacement Securities or selling all or a portion of the Collateral, to be deemed to
have made, respectively, such purchase of Replacement Securities or sale of Collateral
for an amount equal to the price therefor on the date of such exercise obtained from a
generally recognized source or the last bid quotation from such a source at the most
recent Close of Trading. Subject to Section 18, upon the satisfaction of all obligations
hereunder, any remaining Collateral shall be returned to Borrower.

Upon the occurrence of a Default under Section 12 entitling Borrower to terminate all
Loans hereunder, Borrower shall have the right, in addition to any other remedies
provided herein, (a) to purchase a like amount of Collateral (“Replacement Collateral”) in
the principal market for such Collateral in a commercially reasonable manner, (b) to sell
a like amount of the Loaned Securities in the principal market for such Loaned Securities
in a commercially reasonable manner and (c) to apply and set off the Loaned Securities
and any proceeds thereof against (i) the payment of the purchase price for such
Replacement Collateral, (ii) Lender’s obligation to return any cash or other Collateral,
and (iii) any amounts due to Borrower under Sections 5, 8 and 16. In such event,
Borrower may treat the Loaned Securities as its own and Lender’s obligation to return a
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like amount of the Collateral shall terminate; provided, however, that Lender shall
immediately return any letters of credit supporting any Loan upon the exercise or deemed
exercise by Borrower of its termination rights under Section 12. Borrower may similarly
apply the Loaned Securities and any proceeds thereof to any other obligation of Lender
under this Agreement, including Lender’s obligations with respect to Distributions paid
to Lender (and not forwarded to Borrower) in respect of Collateral. In the event that (i)
the sales price received from such Loaned Securities is less than (ii) the purchase price of
Replacement Collateral (plus the amount of any cash or other Collateral not replaced by
Borrower and all other amounts, if any, due to Borrower hereunder), Lender shall be
liable to Borrower for the amount of any such deficiency, together with interest on such
amounts at a rate equal to (A) in the case of Collateral consisting of Foreign Securities,
LIBOR, (B) in the case of Collateral consisting of any other Securities (or other amounts
due, if any, to Borrower hereunder), the Federal Funds Rate or (C) such other rate as may
be specified in Schedule B, in each case as such rate fluctuates from day to day, from the
date of such sale until the date of payment of such deficiency. As security for Lender’s
obligation to pay such deficiency, Borrower shall have, and Lender hereby grants, a
security interest in any property of Lender then held by or for Borrower and a right of
setoff with respect to such property and any other amount payable by Borrower to
Lender. The purchase price of any Replacement Collateral purchased under this Section
13.2 shall include, and the proceeds of any sale of Loaned Securities shall be determined
after deduction of, broker’s fees and commissions and all other reasonable costs, fees and
expenses related to such purchase or sale (as the case may be). In the event Borrower
exercises its rights under this Section 13.2, Borrower may elect in its sole discretion, in
lieu of purchasing all or a portion of the Replacement Collateral or selling all or a portion
of the Loaned Securities, to be deemed to have made, respectively, such purchase of
Replacement Collateral or sale of Loaned Securities for an amount equal to the price
therefor on the date of such exercise obtained from a generally recognized source or the
last bid quotation from such a source at the most recent Close of Trading. Subject to
Section 18, upon the satisfaction of all Lender’s obligations hereunder, any remaining
Loaned Securities (or remaining cash proceeds thereof) shall be returned to Lender.

13.3  Unless otherwise agreed, the parties acknowledge and agree that (a) the Loaned
Securities and any Collateral consisting of Securities are of a type traded in a recognized
market, (b) in the absence of a generally recognized source for prices or bid or offer
quotations for any security, the non-defaulting party may establish the source therefor in
its sole discretion, and (c) all prices and bid and offer quotations shall be increased to
include accrued interest to the extent not already included therein (except to the extent
contrary to market practice with respect to the relevant Securities).

13.4  In addition to its rights hereunder, the non-defaulting party shall have any rights
otherwise available to it under any other agreement or applicable law.

14. Transfer Taxes.
All transfer taxes with respect to the transfer of the Loaned Securities by Lender to Borrower and
by Borrower to Lender upon termination of the Loan and with respect to the transfer of Collateral

by Borrower to Lender and by Lender to Borrower upon termination of the Loan or pursuant to
Section 4.5 or Section 9 shall be paid by Borrower.
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15. Transfers.

15.1  All transfers by either Borrower or Lender of Loaned Securities or Collateral consisting
of “financial assets” (within the meaning of the UCC) hereunder shall be by (a) in the
case of certificated securities, physical delivery of certificates representing such securities
together with duly executed stock and bond transfer powers, as the case may be, with
signatures guaranteed by a bank or a member firm of the New York Stock Exchange,
Inc., (b) registration of an uncertificated security in the transferee’s name by the issuer of
such uncertificated security, (c) the crediting by a Clearing Organization of such financial
assets to the transferee’s “securities account” (within the meaning of the UCC)
maintained with such Clearing Organization, or (d) such other means as Borrower and
Lender may agree.

15.2  All transfers of cash hereunder shall be by (a) wire transfer in immediately available,
freely transferable funds or (b) such other means as Borrower and Lender may agree.

15.3  All transfers of letters of credit from Borrower to Lender shall be made by physical
delivery to Lender of an irrevocable letter of credit issued by a “bank” as defined in
Section 3(a)(6)(A)-(C) of the Exchange Act. Transfers of letters of credit from Lender to
Borrower shall be made by causing such letters of credit to be returned or by causing the
amount of such letters of credit to be reduced to the amount required after such transfer.

15.4 A transfer of Securities, cash or letters of credit may be effected under this Section 15 on
any day except (a) a day on which the transferee is closed for business at its address set
forth in Schedule A hereto or (b) a day on which a Clearing Organization or wire transfer
system is closed, if the facilities of such Clearing Organization or wire transfer system
are required to effect such transfer.

15.5  For the avoidance of doubt, the parties agree and acknowledge that the term “securities,”
as used herein (except in this Section 15), shall include any “security entitlements” with
respect to such securities (within the meaning of the UCC). In every transfer of
“financial assets” (within the meaning of the UCC) hereunder, the transferor shall take all
steps necessary (a) to effect a delivery to the transferee under Section 8-301 of the UCC,
or to cause the creation of a security entitlement in favor of the transferee under Section
8-501 of the UCC, (b) to enable the transferee to obtain “control” (within the meaning of
Section 8-106 of the UCC), and (c) to provide the transferee with comparable rights
under any applicable foreign law or regulation.

16. Contractual Currency.

16.1  Borrower and Lender agree that (a) any payment in respect of a Distribution under
Section 8 shall be made in the currency in which the underlying Distribution of cash was
made, (b) any return of cash shall be made in the currency in which the underlying
transfer of cash was made, and (c) any other payment of cash in connection with a Loan
under this Agreement shall be in the currency agreed upon by Borrower and Lender in
connection with such Loan (the currency established under clause (a), (b) or (c)
hereinafter referred to as the “Contractual Currency”). Notwithstanding the foregoing,
the payee of any such payment may, at its option, accept tender thereof in any other
currency; provided, however, that, to the extent permitted by applicable law, the
obligation of the payor to make such payment will be discharged only to the extent of the
amount of Contractual Currency that such payee may, consistent with normal banking
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procedures, purchase with such other currency (after deduction of any premium and costs
of exchange) on the banking day next succeeding its receipt of such currency.

16.2  If for any reason the amount in the Contractual Currency received under Section 16.1,
including amounts received after conversion of any recovery under any judgment or order
expressed in a currency other than the Contractual Currency, falls short of the amount in
the Contractual Currency due in respect of this Agreement, the party required to make the
payment will (unless a Default has occurred and such party is the non-defaulting party) as
a separate and independent obligation and to the extent permitted by applicable law,
immediately pay such additional amount in the Contractual Currency as may be
necessary to compensate for the shortfall.

16.3  If for any reason the amount in the Contractual Currency received under Section 16.1
exceeds the amount in the Contractual Currency due in respect of this Agreement, then
the party receiving the payment will (unless a Default has occurred and such party is the
non-defaulting party) refund promptly the amount of such excess.

17. ERISA.

Lender shall, if any of the Securities transferred to the Borrower hereunder for any Loan have
been or shall be obtained, directly or indirectly, from or using the assets of any Plan, so notify
Borrower in writing upon the execution of this Agreement or upon initiation of such Loan under
Section 2.1. If Lender so notifies Borrower, then Borrower and Lender shall conduct the Loan in
accordance with the terms and conditions of Department of Labor Prohibited Transaction
Exemption 81-6 (46 Fed. Reg. 7527, Jan. 23, 1981; as amended, 52 Fed. Reg. 18754, May 19,
1987), or any successor thereto (unless Borrower and Lender have agreed prior to entering into a
Loan that such Loan will be conducted in reliance on another exemption, or without relying on
any exemption, from the prohibited transaction provisions of Section 406 of the Employee
Retirement Income Security Act of 1974, as amended, and Section 4975 of the Internal Revenue
Code of 1986, as amended). Without limiting the foregoing and notwithstanding any other
provision of this Agreement, if the Loan will be conducted in accordance with Prohibited
Transaction Exemption 81-6, then:

17.1  Borrower represents and warrants to Lender that it is either (a) a bank subject to federal
or state supervision, (b) a broker-dealer registered under the Exchange Act or (c) exempt
from registration under Section 15(a)(1) of the Exchange Act as a dealer in Government
Securities.

17.2  Borrower represents and warrants that, during the term of any Loan hereunder, neither
Borrower nor any affiliate of Borrower has any discretionary authority or control with
respect to the investment of the assets of the Plan involved in the Loan or renders
investment advice (within the meaning of 29 C.F.R. Section 2510.3-21(c)) with respect to
the assets of the Plan involved in the Loan. Lender agrees that, prior to or at the
commencement of any Loan hereunder, it will communicate to Borrower information
regarding the Plan sufficient to identify to Borrower any person or persons that have
discretionary authority or control with respect to the investment of the assets of the Plan
involved in the Loan or that render investment advice (as defined in the preceding
sentence) with respect to the assets of the Plan involved in the Loan. In the event Lender
fails to communicate and keep current during the term of any Loan such information,
Lender rather than Borrower shall be deemed to have made the representation and
warranty in the first sentence of this Section 17.2.
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17.3  Borrower shall mark to market daily each Loan hereunder pursuant to Section 9.1 as is
required if Lender is a Customer.

17.4  Borrower and Lender agree that:

(a) the term “Collateral” shall mean cash, securities issued or guaranteed by the United
States government or its agencies or instrumentalities, or irrevocable bank letters of
credit issued by a person other than Borrower or an affiliate thereof;

(b) prior to the making of any Loans hereunder, Borrower shall provide Lender with (i)
the most recent available audited statement of Borrower’s financial condition and
(i1) the most recent available unaudited statement of Borrower’s financial condition
(if more recent than the most recent audited statement), and each Loan made
hereunder shall be deemed a representation by Borrower that there has been no
material adverse change in Borrower’s financial condition subsequent to the date of
the latest financial statements or information furnished in accordance herewith;

(c) the Loan may be terminated by Lender at any time, whereupon Borrower shall
deliver the Loaned Securities to Lender within the lesser of (i) the customary
delivery period for such Loaned Securities, (ii) five Business Days, and (iii) the
time negotiated for such delivery between Borrower and Lender; provided,
however, that Borrower and Lender may agree to a longer period only if permitted
by Prohibited Transaction Exemption 81-6; and

(d) the Collateral transferred shall be security only for obligations of Borrower to the
Plan with respect to Loans, and shall not be security for any obligation of Borrower
to any agent or affiliate of the Plan.

18. Single Agreement.

Borrower and Lender acknowledge that, and have entered into this Agreement in reliance on the
fact that, all Loans hereunder constitute a single business and contractual relationship and have
been entered into in consideration of each other. Accordingly, Borrower and Lender hereby agree
that payments, deliveries and other transfers made by either of them in respect of any Loan shall
be deemed to have been made in consideration of payments, deliveries and other transfers in
respect of any other Loan hereunder, and the obligations to make any such payments, deliveries
and other transfers may be applied against each other and netted. In addition, Borrower and
Lender acknowledge that, and have entered into this Agreement in reliance on the fact that, all
Loans hereunder have been entered into in consideration of each other. Accordingly, Borrower
and Lender hereby agree that (a) each shall perform all of its obligations in respect of each Loan
hereunder, and that a default in the performance of any such obligation by Borrower or by Lender
(the “Defaulting Party”) in any Loan hereunder shall constitute a default by the Defaulting Party
under all such Loans hereunder, and (b) the non-defaulting party shall be entitled to set off claims
and apply property held by it in respect of any Loan hereunder against obligations owing to it in
respect of any other Loan with the Defaulting Party.

19. APPLICABLE LAW.
THIS AGREEMENT SHALL BE GOVERNED AND CONSTRUED IN ACCORDANCE

WITH THE LAWS OF THE STATE OF NEW YORK WITHOUT GIVING EFFECT TO THE
CONFLICT OF LAW PRINCIPLES THEREOF.
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20. Waiver.

The failure of a party to this Agreement to insist upon strict adherence to any term of this
Agreement on any occasion shall not be considered a waiver or deprive that party of the right
thereafter to insist upon strict adherence to that term or any other term of this Agreement. All
waivers in respect of a Default must be in writing.

21. Survival of Remedies.

All remedies hereunder and all obligations with respect to any Loan shall survive the termination
of the relevant Loan, return of Loaned Securities or Collateral and termination of this Agreement.

22. Notices and Other Communications.

Any and all notices, statements, demands or other communications hereunder may be given by a
party to the other by telephone, mail, facsimile, e-mail, electronic message, telegraph, messenger
or otherwise to the individuals and at the facsimile numbers and addresses specified with respect
to it in Schedule A hereto, or sent to such party at any other place specified in a notice of change
of number or address hereafter received by the other party. Any notice, statement, demand or
other communication hereunder will be deemed effective on the day and at the time on which it is
received or, if not received, on the day and at the time on which its delivery was in good faith
attempted; provided, however, that any notice by a party to the other party by telephone shall be
deemed effective only if (a) such notice is followed by written confirmation thereof and (b) at
least one of the other means of providing notice that are specifically listed above has previously
been attempted in good faith by the notifying party.

23.  SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL.

23.1 EACH PARTY HERETO IRREVOCABLY AND UNCONDITIONALLY (A)
SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF ANY UNITED STATES
FEDERAL OR NEW YORK STATE COURT SITTING IN NEW YORK CITY, AND
ANY APPELLATE COURT FROM ANY SUCH COURT, SOLELY FOR THE
PURPOSE OF ANY SUIT, ACTION OR PROCEEDING BROUGHT TO ENFORCE
ITS OBLIGATIONS HEREUNDER OR RELATING IN ANY WAY TO THIS
AGREEMENT OR ANY LOAN HEREUNDER AND (B) WAIVES, TO THE
FULLEST EXTENT IT MAY EFFECTIVELY DO SO, ANY DEFENSE OF AN
INCONVENIENT FORUM TO THE MAINTENANCE OF SUCH ACTION OR
PROCEEDING IN ANY SUCH COURT AND ANY RIGHT OF JURISDICTION ON
ACCOUNT OF ITS PLACE OF RESIDENCE OR DOMICILE.

23.2  EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES ANY RIGHT THAT
IT MAY HAVE TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT OR
THE TRANSACTIONS CONTEMPLATED HEREBY.

24. Miscellaneous.

24.1  Except as otherwise agreed by the parties, this Agreement supersedes any other
agreement between the parties hereto concerning loans of Securities between Borrower
and Lender. This Agreement shall not be assigned by either party without the prior
written consent of the other party and any attempted assignment without such consent
shall be null and void. Subject to the foregoing, this Agreement shall be binding upon
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and shall inure to the benefit of Borrower and Lender and their respective heirs,
representatives, successors and assigns. This Agreement may be terminated by either
party upon notice to the other, subject only to fulfillment of any obligations then
outstanding. This Agreement shall not be modified, except by an instrument in writing
signed by the party against whom enforcement is sought. The parties hereto
acknowledge and agree that, in connection with this Agreement and each Loan
hereunder, time is of the essence. Each provision and agreement herein shall be treated
as separate and independent from any other provision herein and shall be enforceable
notwithstanding the unenforceability of any such other provision or agreement.

24.2  Any agreement between Borrower and Lender pursuant to Section 10.5(b) or Section
25.37 shall be made (a) in writing, (b) orally, if confirmed promptly in writing or through
any system that compares Loans and in which Borrower and Lender are participants, or
(c) in such other manner as may be agreed by Borrower and Lender in writing.

25. Definitions.
For the purposes hereof:

25.1  “Act of Insolvency” shall mean, with respect to any party, (a) the commencement by such
party as debtor of any case or proceeding under any bankruptcy, insolvency,
reorganization, liquidation, moratorium, dissolution, delinquency or similar law, or such
party’s seeking the appointment or election of a receiver, conservator, trustee, custodian
or similar official for such party or any substantial part of its property, or the convening
of any meeting of creditors for purposes of commencing any such case or proceeding or
seeking such an appointment or election, (b) the commencement of any such case or
proceeding against such party, or another seeking such an appointment or election, or the
filing against a party of an application for a protective decree under the provisions of the
Securities Investor Protection Act of 1970, which (i) is consented to or not timely
contested by such party, (ii) results in the entry of an order for relief, such an appointment
or election, the issuance of such a protective decree or the entry of an order having a
similar effect, or (iii) is not dismissed within 15 days, (¢) the making by such party of a
general assignment for the benefit of creditors, or (d) the admission in writing by such
party of such party’s inability to pay such party’s debts as they become due.

25.2  “Bankruptcy Code” shall have the meaning assigned in Section 26.1
25.3  “Borrower” shall have the meaning assigned in Section 1.
254  “Borrower Payment” shall have the meaning assigned in Section 8.5(a).

25.5  “Broker-Dealer” shall mean any person that is a broker (including a municipal securities
broker), dealer, municipal securities dealer, government securities broker or government
securities dealer as defined in the Exchange Act, regardless of whether the activities of
such person are conducted in the United States or otherwise require such person to
register with the U.S. Securities and Exchange Commission or other regulatory body.

25.6  “Business Day” shall mean, with respect to any Loan hereunder, a day on which regular
trading occurs in the principal market for the Loaned Securities subject to such Loan,
provided, however, that for purposes of determining the Market Value of any Securities
hereunder, such term shall mean a day on which regular trading occurs in the principal
market for the Securities whose value is being determined. Notwithstanding the
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25.7

25.8

25.9

25.10

25.11

25.12

25.13

25.14

foregoing, (a) for purposes of Section 9, “Business Day” shall mean any day on which
regular trading occurs in the principal market for any Loaned Securities or for any
Collateral consisting of Securities under any outstanding Loan hereunder and “next
Business Day” shall mean the next day on which a transfer of Collateral may be effected
in accordance with Section 15, and (b) in no event shall a Saturday or Sunday be
considered a Business Day.

“Cash Collateral Fee” shall have the meaning assigned in Section 5.1.

“Clearing Organization” shall mean (a) The Depository Trust Company, or, if agreed to
by Borrower and Lender, such other “securities intermediary” (within the meaning of the
UCC) at which Borrower (or Borrower’s agent) and Lender (or Lender’s agent) maintain
accounts, or (b) a Federal Reserve Bank, to the extent that it maintains a book-entry
system.

“Close of Business” shall mean the time established by the parties in Schedule B or
otherwise orally or in writing or, in the absence of any such agreement, as shall be
determined in accordance with market practice.

“Close of Trading” shall mean, with respect to any Security, the end of the primary
trading session established by the principal market for such Security on a Business Day,
unless otherwise agreed by the parties.

“Collateral” shall mean, whether now owned or hereafter acquired and to the extent
permitted by applicable law, (a) any property which Borrower and Lender agree prior to
the Loan shall be acceptable collateral and which is transferred to Lender pursuant to
Sections 4 or 9 (including as collateral, for definitional purposes, any letters of credit
mutually acceptable to Lender and Borrower), (b) any property substituted therefor
pursuant to Section 4.5, (c) all accounts in which such property is deposited and all
securities and the like in which any cash collateral is invested or reinvested, and (d) any
proceeds of any of the foregoing; provided, however, that if Lender is a Customer,
“Collateral” shall (subject to Section 17.4(a), if applicable) be limited to cash, U.S.
Treasury bills and notes, an irrevocable letter of credit issued by a “bank” (as defined in
Section 3(a)(6)(A)-(C) of the Exchange Act), and any other property permitted to serve as
collateral securing a loan of securities under Rule 15¢3-3 under the Exchange Act or any
comparable regulation of the Secretary of the Treasury under Section 15C of the
Exchange Act (to the extent that Borrower is subject to such Rule or comparable
regulation) pursuant to exemptive, interpretive or no-action relief or otherwise. If any
new or different Security shall be exchanged for any Collateral by recapitalization,
merger, consolidation or other corporate action, such new or different Security shall,
effective upon such exchange, be deemed to become Collateral in substitution for the
former Collateral for which such exchange is made. For purposes of return of Collateral
by Lender or purchase or sale of Securities pursuant to Section 13, such term shall
include Securities of the same issuer, class and quantity as the Collateral initially
transferred by Borrower to Lender, as adjusted pursuant to the preceding sentence.

“Collateral Distributions” shall have the meaning assigned in Section 8.5(a).
“Confirmation” shall have the meaning assigned in Section 2.1.

“Contractual Currency” shall have the meaning assigned in Section 16.1.
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25.15

25.16

25.17

25.18

25.19

25.20

25.21

25.22

25.23

25.24

25.25

25.26

25.27

25.28

“Customer” shall mean any person that is a customer of Borrower under Rule 15¢3-3
under the Exchange Act or any comparable regulation of the Secretary of the Treasury
under Section 15C of the Exchange Act (to the extent that Borrower is subject to such
Rule or comparable regulation).

“Cutoff Time” shall mean a time on a Business Day by which a transfer of cash,
securities or other property must be made by Borrower or Lender to the other, as shall be
agreed by Borrower and Lender in Schedule B or otherwise orally or in writing or, in the
absence of any such agreement, as shall be determined in accordance with market
practice.

“Default” shall have the meaning assigned in Section 12.
“Defaulting Party” shall have the meaning assigned in Section 18.

“Distribution” shall mean, with respect to any Security at any time, any distribution made
on or in respect of such Security, including, but not limited to: (a) cash and all other
property, (b) stock dividends, (c) Securities received as a result of split ups of such
Security and distributions in respect thereof, (d) interest payments, (e) all rights to
purchase additional Securities, and (f) any cash or other consideration paid or provided
by the issuer of such Security in exchange for any vote, consent or the taking of any
similar action in respect of such Security (regardless of whether the record date for such
vote, consent or other action falls during the term of the Loan). In the event that the
holder of a Security is entitled to elect the type of distribution to be received from two or
more alternatives, such election shall be made by Lender, in the case of a Distribution in
respect of the Loaned Securities, and by Borrower, in the case of a Distribution in respect
of Collateral.

“Equity Security” shall mean any security (as defined in the Exchange Act) other than a
“nonequity security,” as defined in Regulation T.

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.

“Extension Deadline” shall mean, with respect to a letter of credit, the Cutoff Time on the
Business Day preceding the day on which the letter of credit expires.

“FDIA” shall have the meaning assigned in Section 26.4.

“FDICIA” shall have the meaning assigned in Section 26.5.

“Federal Funds Rate” shall mean the rate of interest (expressed as an annual rate), as
published in Federal Reserve Statistical Release H.15(519) or any publication substituted
therefor, charged for federal funds (dollars in immediately available funds borrowed by
banks on an overnight unsecured basis) on that day or, if that day is not a banking day in

New York City, on the next preceding banking day.

“Foreign Securities” shall mean, unless otherwise agreed, Securities that are principally
cleared and settled outside the United States.

“Government Securities” shall mean government securities as defined in Section
3(a)(42)(A)-(C) of the Exchange Act.

“Lender” shall have the meaning assigned in Section 1.
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25.29

25.30

25.31

25.32

25.33

25.34

25.35

25.36

25.37

25.38

“Lender Payment” shall have the meaning assigned in Section 8.5(a).

“LIBOR” shall mean for any date, the offered rate for deposits in U.S. dollars for a period
of three months which appears on the Reuters Screen LIBO page as of 11:00 a.m.,
London time, on such date (or, if at least two such rates appear, the arithmetic mean of
such rates).

“Loan” shall have the meaning assigned in Section 1.
“Loan Fee” shall have the meaning assigned in Section 5.1.

“Loaned Security” shall mean any Security transferred in a Loan hereunder until such
Security (or an identical Security) is transferred back to Lender hereunder, except that, if
any new or different Security shall be exchanged for any Loaned Security by
recapitalization, merger, consolidation or other corporate action, such new or different
Security shall, effective upon such exchange, be deemed to become a Loaned Security in
substitution for the former Loaned Security for which such exchange is made. For
purposes of return of Loaned Securities by Borrower or purchase or sale of Securities
pursuant to Section 13, such term shall include Securities of the same issuer, class and
quantity as the Loaned Securities, as adjusted pursuant to the preceding sentence.

“Margin Deficit” shall have the meaning assigned in Section 9.2.
“Margin Excess” shall have the meaning assigned in Section 9.3.

“Margin Notice Deadline” shall mean the time agreed to by the parties in the relevant
Confirmation, Schedule B hereto or otherwise as the deadline for giving notice requiring
same-day satisfaction of mark-to-market obligations as provided in Section 9 hereof (or,
in the absence of any such agreement, the deadline for such purposes established in
accordance with market practice).

“Margin Percentage” shall mean, with respect to any Loan as of any date, a percentage
agreed by Borrower and Lender, which shall be not less than 100%, unless (a) Borrower
and Lender agree otherwise, as provided in Section 24.2, and (b) Lender is not a
Customer. Notwithstanding the previous sentence, in the event that the writing or other
confirmation evidencing the agreement described in clause (a) does not set out such
percentage with respect to any such Loan, the Margin Percentage shall not be a
percentage less than the percentage obtained by dividing (i) the Market Value of the
Collateral required to be transferred by Borrower to Lender with respect to such Loan at
the commencement of the Loan by (ii) the Market Value of the Loaned Securities
required to be transferred by Lender to Borrower at the commencement of the Loan.

“Market Value” shall have the meaning set forth in Annex II or otherwise agreed to by
Borrower and Lender in writing. Notwithstanding the previous sentence, in the event that
the meaning of Market Value has not been set forth in Annex II or in any other writing,

as described in the previous sentence, Market Value shall be determined in accordance
with market practice for the Securities, based on the price for such Securities as of the
most recent Close of Trading obtained from a generally recognized source agreed to by
the parties or the closing bid quotation at the most recent Close of Trading obtained from
such source, plus accrued interest to the extent not included therein (other than any
interest credited or transferred to, or applied to the obligations of, the other party pursuant
to Section 8, unless market practice with respect to the valuation of such Securities in
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26.

25.39

25.40

25.41

25.42

25.43

25.44

25.45

25.46

25.47

Intent.

26.1

26.2

26.3

26.4

connection with securities loans is to the contrary). If the relevant quotation did not exist
at such Close of Trading, then the Market Value shall be the relevant quotation on the
next preceding Close of Trading at which there was such a quotation. The determinations
of Market Value provided for in Annex II or in any other writing described in the first
sentences of this Section 25.38 or, if applicable, in the preceding sentence shall apply for
all purposes under this Agreement, except for purposes of Section 13.

“Payee” shall have the meaning assigned in Section 8.5(a).
“Payor” shall have the meaning assigned in Section 8.5(a).

“Plan” shall mean: (a) any “employee benefit plan” as defined in Section 3(3) of the
Employee Retirement Income Security Act of 1974 which is subject to Part 4 of Subtitle
B of Title I of such Act; (b) any “plan” as defined in Section 4975(e)(1) of the Internal
Revenue Code of 1986; or (c¢) any entity the assets of which are deemed to be assets of
any such “employee benefit plan” or “plan” by reason of the Department of Labor’s plan
asset regulation, 29 C.F.R. Section 2510.3-101.

“Regulation T” shall mean Regulation T of the Board of Governors of the Federal
Reserve System, as in effect from time to time.

“Retransfer” shall mean, with respect to any Collateral, to pledge, repledge, hypothecate,
rehypothecate, lend, relend, sell or otherwise transfer such Collateral, or to re-register any
such Collateral evidenced by physical certificates in any name other than Borrower’s.

“Securities” shall mean securities or, if agreed by the parties in writing, other assets.
“Securities Distributions” shall have the meaning assigned in Section 8.5(a).
“Tax” shall have the meaning assigned in Section 8.5(a).

“UCC” shall mean the New York Uniform Commercial Code.

The parties recognize that each Loan hereunder is a “securities contract,” as such term is
defined in Section 741 of Title 11 of the United States Code (the “Bankruptcy Code”), as
amended (except insofar as the type of assets subject to the Loan would render such
definition inapplicable).

It is understood that each and every transfer of funds, securities and other property under
this Agreement and each Loan hereunder is a “settlement payment” or a “margin
payment,” as such terms are used in Sections 362(b)(6) and 546(¢e) of the Bankruptcy
Code.

It is understood that the rights given to Borrower and Lender hereunder upon a Default
by the other constitute the right to cause the liquidation of a securities contract and the
right to set off mutual debts and claims in connection with a securities contract, as such
terms are used in Sections 555 and 362(b)(6) of the Bankruptcy Code.

The parties agree and acknowledge that if a party hereto is an “insured depository

institution,” as such term is defined in the Federal Deposit Insurance Act, as amended
(“FDIA”), then each Loan hereunder is a “securities contract” and “qualified financial
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contract,” as such terms are defined in the FDIA and any rules, orders or policy
statements thereunder (except insofar as the type of assets subject to the Loan would
render such definitions inapplicable).

26.5  Itis understood that this Agreement constitutes a “netting contract” as defined in and
subject to Title IV of the Federal Deposit Insurance Corporation Improvement Act of
1991 (“FDICIA”) and each payment obligation under any Loan hereunder shall constitute
a “covered contractual payment entitlement” or “covered contractual payment
obligation,” respectively, as defined in and subject to FDICIA (except insofar as one or
both of the parties is not a “financial institution™ as that term is defined in FDICIA).

26.6  Except to the extent required by applicable law or regulation or as otherwise agreed,
Borrower and Lender agree that Loans hereunder shall in no event be “exchange
contracts” for purposes of the rules of any securities exchange and that Loans hereunder
shall not be governed by the buy-in or similar rules of any such exchange, registered
national securities association or other self-regulatory organization.

27. DISCLOSURE RELATING TO CERTAIN FEDERAL PROTECTIONS.

27.1 WITHOUT WAIVING ANY RIGHTS GIVEN TO LENDER HEREUNDER, IT IS
UNDERSTOOD AND AGREED THAT THE PROVISIONS OF THE
SECURITIES INVESTOR PROTECTION ACT OF 1970 MAY NOT PROTECT
LENDER WITH RESPECT TO LOANED SECURITIES HEREUNDER AND
THAT, THEREFORE, THE COLLATERAL DELIVERED TO LENDER MAY
CONSTITUTE THE ONLY SOURCE OF SATISFACTION OF BORROWER’S
OBLIGATIONS IN THE EVENT BORROWER FAILS TO RETURN THE
LOANED SECURITIES.

27.2 LENDER ACKNOWLEDGES THAT, IN CONNECTION WITH LOANS OF
GOVERNMENT SECURITIES AND AS OTHERWISE PERMITTED BY
APPLICABLE LAW, SOME SECURITIES PROVIDED BY BORROWER AS
COLLATERAL UNDER THIS AGREEMENT MAY NOT BE GUARANTEED BY

THE UNITED STATES.

gggab/o@y Trust
By: P (R
Title: " 7Rus7EE
Date: =z e B 3/ rl/ /s
By: Hig“’ak Se'ey@émﬁﬁdﬂi ) By: Highlarftl Select Equity Fund GP, L.P., its general partner
Title: ¥ By: Highlari@ Select Equity GP, LLC, its general partner
Date: 3/,;//_(- By: Highlarigl Capital Management, L.P., its sole member

77

By: Strand &dvisors, Inc., its general partner
By: James Bondero, President

The Dugaboy Investment Trust

Highland Select EquilkeM:
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Annex I

Party Acting as Agent

This Annex sets forth the terms and conditions governing all transactions in which a party lending
or borrowing Securities, as the case may be (“Agent”), in a Loan is acting as agent for one or
more third parties (each, a “Principal”). Unless otherwise defined, capitalized terms used but not
defined in this Annex shall have the meanings assigned in the Securities Loan Agreement of
which it forms a part (such agreement, together with this Annex and any other annexes, schedules
or exhibits, referred to as the “ Agreement”) and, unless otherwise specified, all section references
herein are intended to refer to sections of such Securities Loan Agreement.

1.

Additional Representations and Warranties. In addition to the representations and
warranties set forth in the Agreement, Agent hereby makes the following representations and
warranties, which shall continue during the term of any Loan: Principal has duly authorized
Agent to execute and deliver the Agreement on its behalf, has the power to so authorize
Agent and to enter into the Loans contemplated by the Agreement and to perform the
obligations of Lender or Borrower, as the case may be, under such Loans, and has taken all
necessary action to authorize such execution and delivery by Agent and such performance by
it.

Identification of Principals. Agent agrees (a) to provide the other party, prior to any Loan
under the Agreement, with a written list of Principals for which it intends to act as Agent
(which list may be amended in writing from time to time with the consent of the other party),
and (b) to provide the other party, before the Close of Business on the next Business Day
after agreeing to enter into a Loan, with notice of the specific Principal or Principals for
whom it is acting in connection with such Loan. If (i) Agent fails to identify such Principal
or Principals prior to the Close of Business on such next Business Day or (ii) the other party
shall determine in its sole discretion that any Principal or Principals identified by Agent are
not acceptable to it, the other party may reject and rescind any Loan with such Principal or
Principals, return to Agent any Collateral or Loaned Securities, as the case may be,
previously transferred to the other party and refuse any further performance under such Loan,
and Agent shall immediately return to the other party any portion of the Loaned Securities or
Collateral, as the case may be, previously transferred to Agent in connection with such Loan;
provided, however, that (A) the other party shall promptly (and in any event within one
Business Day of notice of the specific Principal or Principals) notify Agent of its
determination to reject and rescind such Loan and (B) to the extent that any performance was
rendered by any party under any Loan rejected by the other party, such party shall remain
entitled to any fees or other amounts that would have been payable to it with respect to such
performance if such Loan had not been rejected. The other party acknowledges that Agent
shall not have any obligation to provide it with confidential information regarding the
financial status of its Principals; Agent agrees, however, that it will assist the other party in
obtaining from Agent’s Principals such information regarding the financial status of such
Principals as the other party may reasonably request.

Limitation of Agent’s Liability. The parties expressly acknowledge that if the
representations and warranties of Agent under the Agreement, including this Annex, are true
and correct in all material respects during the term of any Loan and Agent otherwise complies
with the provisions of this Annex, then (a) Agent’s obligations under the Agreement shall not
include a guarantee of performance by its Principal or Principals and (b) the other party’s
remedies shall not include a right of setoff against obligations, if any, of Agent arising in
other transactions in which Agent is acting as principal.
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4. Multiple Principals.

(a) Inthe event that Agent proposes to act for more than one Principal hereunder, Agent
and the other party shall elect whether (i) to treat Loans under the Agreement as
transactions entered into on behalf of separate Principals or (ii) to aggregate such Loans
as if they were transactions by a single Principal. Failure to make such an election in
writing shall be deemed an election to treat Loans under the Agreement as transactions
on behalf of separate Principals.

(b) In the event that Agent and the other party elect (or are deemed to elect) to treat Loans
under the Agreement as transactions on behalf of separate Principals, the parties agree
that (i) Agent will provide the other party, together with the notice described in Section
2(b) of this Annex, notice specifying the portion of each Loan allocable to the account
of each of the Principals for which it is acting (to the extent that any such Loan is
allocable to the account of more than one Principal), (ii) the portion of any individual
Loan allocable to each Principal shall be deemed a separate Loan under the Agreement,
(iii) the mark to market obligations of Borrower and Lender under the Agreement shall
be determined on a Loan-by-Loan basis (unless the parties agree to determine such
obligations on a Principal-by-Principal basis), and (iv) Borrower’s and Lender’s
remedies under the Agreement upon the occurrence of a Default shall be determined as
if Agent had entered into a separate Agreement with the other party on behalf of each
of its Principals.

(c) Inthe event that Agent and the other party elect to treat Loans under the Agreement as
if they were transactions by a single Principal, the parties agree that (i) Agent’s notice
under Section 2(b) of this Annex need only identify the names of its Principals but not
the portion of each Loan allocable to each Principal’s account, (ii) the mark to market
obligations of Borrower and Lender under the Agreement shall, subject to any greater
requirement imposed by applicable law, be determined on an aggregate basis for all
Loans entered into by Agent on behalf of any Principal, and (iii) Borrower’s and
Lender’s remedies upon the occurrence of a Default shall be determined as if all
Principals were a single Lender or Borrower, as the case may be.

(d) Notwithstanding any other provision of the Agreement (including, without limitation,
this Annex), the parties agree that any transactions by Agent on behalf of a Plan shall
be treated as transactions on behalf of separate Principals in accordance with Section
4(b) of this Annex (and all mark to market obligations of the parties shall be
determined on a Loan-by-Loan basis).

5. Interpretation of Terms. All references to “Lender” or “Borrower,” as the case may be, in
the Agreement shall, subject to the provisions of this Annex (including, among other
provisions, the limitations on Agent’s liability in Section 3 of this Annex), be construed to
reflect that (i) each Principal shall have, in connection with any Loan or Loans entered into
by Agent on its behalf, the rights, responsibilities, privileges and obligations of a “Lender” or
“Borrower,” as the case may be, directly entering into such Loan or Loans with the other
party under the Agreement, and (ii) Agent’s Principal or Principals have designated Agent as
their sole agent for performance of Lender’s obligations to Borrower or Borrower’s
obligations to Lender, as the case may be, and for receipt of performance by Borrower of its
obligations to Lender or Lender of its obligations to Borrower, as the case may be, in
connection with any Loan or Loans under the Agreement (including, among other things, as
Agent for each Principal in connection with transfers of securities, cash or other property and
as agent for giving and receiving all notices under the Agreement). Both Agent and its
Principal or Principals shall be deemed “parties” to the Agreement and all references to a
“party” or “either party” in the Agreement shall be deemed revised accordingly (and any
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By:

Title:
Date:

By:

Title:
Date:

Default by Agent under the Agreement shall be deemed a Default by Lender or Borrower, as

the case may be).

/)
The DugabsyNpvestment-Trust

il TrusTEE
) | B/feftr
g g
Highla\nd S}’Ie%ggﬂy_MakstEFund, L.P.
i

By: H}ghland Select Equity Fund GP, L.P., its general partner
By: H.lgh!and Select Equity GP, LLC, its general partner

By: Highland Capital Ma nagement, L.P., its sole member
By: Strand Advisors, Inc., its general partner

By: James Dondero, President
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Annex IT

Market Value

Unless otherwise agreed by Borrower and Lender:

1.

By:
Title:

Date:

By:
Title:

Date:

If the principal market for the Securities to be valued is a national securities exchange in the
United States, their Market Value shall be determined by their last sale price on such
exchange at the most recent Close of Trading or, if there was no sale on the Business Day of
the most recent Close of Trading, by the last sale price at the Close of Trading on the next
preceding Business Day on which there was a sale on such exchange, all as quoted on the
Consolidated Tape or, if not quoted on the Consolidated Tape, then as quoted by such
exchange.

If the principal market for the Securities to be valued is the over-the-counter market, and the
Securities are quoted on The Nasdaq Stock Market (“Nasdaq™), their Market Value shall be
the last sale price on Nasdaq at the most recent Close of Trading or, if the Securities are
issues for which last sale prices are not quoted on Nasdaq, the last bid price at such Close of
Trading. If the relevant quotation did not exist at such Close of Trading, then the Market
Value shall be the relevant quotation on the next preceding Close of Trading at which there
was such a quotation.

Except as provided in Section 4 of this Annex, if the principal market for the Securities to be
valued is the over-the-counter market, and the Securities are not quoted on Nasdag, their
Market Value shall be determined in accordance with market practice for such Securities,
based on the price for such Securities as of the most recent Close of Trading obtained from a
generally recognized source agreed to by the parties or the closing bid quotation at the most
recent Close of Trading obtained from such a source. If the relevant quotation did not exist at
such Close of Trading, then the Market Value shall be the relevant quotation on the next
preceding Close of Trading at which there was such a quotation.

If the Securities to be valued are Foreign Securities, their Market Value shall be determined
as of the most recent Close of Trading in accordance with market practice in the principal
market for such Securities.

The Market Value of a letter of credit shall be the undrawn amount thereof,

All determinations of Market Value under Sections 1 through 4 of this Annex shall inglude,
where applicable, accrued interest to the extent not already included therein (other thad any
interest credited or transferred to, or applied to the obligations of, the other party pursﬁant to
Section 8 of the Agreement), unless market practice with respect to the valuatton of sith
Securities in connection with securities loans is to the contrary.

t Trust

The determinations of Market Value provided for in this Annex shall appl for all pu
WA@' ment, except for purposes of Section 13 of the Agreemen

Thé D/ug/%xes@‘etat Trust

A I F | e

Highl;nd}é@ﬁmﬂ&s@ Fund, L.P.  By: Highland Select Equity Fund GP, L.P., its genera?:partner
V&= By: Highland Select Equity GP, LLC, its general partner
3//‘//;— By: Highland Ce_apltal Man-agement, L.P., its sole member
— By: Strand Advisors, Inc., its general partner
By: James Dondero, President

SES

ighland Select EquitgMaster §u

The Dugaboy Inve
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Annex 111
Term Loans

This Annex sets forth additional terms and conditions governing Loans designated as “Term
Loans” in which Lender lends to Borrower a specific amount of Loaned Securities (“Term Loan
Amount”) against a pledge of cash Collateral by Borrower for an agreed upon Cash Collateral
Fee until a scheduled termination date (“ Termination Date””). Unless otherwise defined,
capitalized terms used but not defined in this Annex shall have the meanings assigned in the
Securities Loan Agreement of which it forms a part (such agreement, together with this Annex
and any other annexes, schedules or exhibits, referred to as the “ Agreement”).

1. The terms of this Annex shall apply to Loans of Equity Securities only if they are designated
as Term Loans in a Confirmation therefor provided pursuant to the Agreement and executed
by each party, in a schedule to the Agreement or in this Annex. All Loans of Securities other
than Equity Securities shall be “Term Loans” subject to this Annex, unless otherwise agreed
in a Confirmation or other writing.

2. The Confirmation for a Term Loan shall set forth, in addition to any terms required to be set
forth therein under the Agreement, the Term Loan Amount, the Cash Collateral Fee and the
Termination Date. Lender and Borrower agree that, except as specifically provided in this
Annex, each Term Loan shall be subject to all terms and conditions of the Agreement,
including, without limitation, any provisions regarding the parties’ respective rights to
terminate a Loan.

3. In the event that either party exercises its right under the Agreement to terminate a Term
Loan on a date (the “Early Termination Date”) prior to the Termination Date, Lender and
Borrower shall, unless otherwise agreed, use their best efforts to negotiate in good faith a new
Term Loan (the “Replacement Loan”) of comparable or other Securities, which shall be
mutually agreed upon by the parties, with a Market Value equal to the Market Value of the
Term Loan Amount under the terminated Term Loan (the “Terminated Loan”) as of the Early
Termination Date. Such agreement shall, in accordance with Section 2 of this Annex, be
confirmed in a new Confirmation at the commencement of the Replacement Loan and be
executed by each party. Each Replacement Loan shall be subject to the same terms as the
corresponding Terminated Loan, other than with respect to the commencement date and the
identity of the Loaned Securities. The Replacement Loan shall commence on the date on
which the parties agree which Securities shall be the subject of the Replacement Loan and
shall be scheduled to terminate on the scheduled Termination Date of the Terminated Loan.

4. Borrower and Lender agree that, except as provided in Section 5 of this Annex, if the parties
enter into a Replacement Loan, the Collateral for the related Terminated Loan need not be
returned to Borrower and shall instead serve as Collateral for such Replacement Loan.

5. Ifthe parties are unable to negotiate and enter into a Replacement Loan for some or all of the
Term Loan Amount on or before the Early Termination Date, (a) the party requesting
termination of the Terminated Loan shall pay to the other party a Breakage Fee computed in
accordance with Section 6 of this Annex with respect to that portion of the Term Loan
Amount for which a Replacement Loan is not entered into and (b) upon the transfer by
Borrower to Lender of the Loaned Securities subject to the Terminated Loan, Lender shall
transfer to Borrower Collateral for the Terminated Loan in accordance with and to the extent
required under the Agreement, provided that no Default has occurred with respect to
Borrower.

2000 Master Securities Loan Agreement m AIII-1



The Dugaboy Investment Trust

CaSesk183488164ja/1 Do B3BIE 2 il kel @8/03{222 ExmerrstiO85204228:1:59:39 Pagagtd 29 of

6. For purposes of this Annex, the term “Breakage Fee” shall mean a fee agreed by Borrower
and Lender in the Confirmation or otherwise orally or in writing. In the absence of any such
agreement, the term “Breakage Fee” shall mean, with respect to Loans of Government
Securities, a fee equal to the sum of (a) the cost to the non-terminating party (including all
fees, expenses and commissions) of entering into replacement transactions and entering into
or terminating hedge transactions in connection with or as a result of the termination of the
Terminated Loan, and (b) any other loss, damage, cost or expense directly arising or resulting
from the termination of the Terminated Loan that is incurred by the non-terminating party
(other than consequential losses or costs for lost profits or lost opportunities), as determined
by the non-terminating party in a commercially reasonable manner, and (c) any other
amounts due payable by the terminating party to the non-terminating party under the

By:

Title: JPsTEE

Date: /ﬂ\ Blréfes

By: High[énd e Equi aster Fund, L.P.  By: Highland Select Equity Fund GP, L.P., its general partner
Title: X % By: Highland Select Equity GP, LLC, its general partner
Data: 3//5’/,(- By: Highland Capital Management, L.P., its sole member

By: Strand Advisors, Inc., its general partner
By: James Dondero, President

Highland Select Equity Master Fund, L.P.
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Schedule A

Names and Addresses for Communications
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Schedule B

Defined Terms and Supplemental Provisions

A.

IDENTIFICATION AND AMOUNT OF LOANED SECURITIES:
Issuer: NexPoint Credit Strategies Fund

March 10, 2015 Loan Amount: 860,000 shares of common stock of the
Issuer ("Shares")

March 13, 2015 Loan Amount: 430,000 Shares

COLLATERAL

None

FEES

Loan Fee: the short term Applicable Federal Rate, equal to 0.40%
Cash Collateral Fee: None

Notwithstanding anything to the contrary contained in the attached
Agreement, the Loan Fee shall be computed daily on the Loan based on the
aggregate Market Value of the Loaned Securities on the date of transfer of the
Loaned Securities from the Lender to the Borrower.

The Loan Fee shall be payable upon the termination of the Loan.

Section 8.2 shall be deleted and replaced with the following: "8.2  Any cash
Distributions made on or in respect of the Loaned Securities, which Lender is
entitled to receive pursuant to Section 8.1, shall be paid by the transfer of
cash to Lender by Borrower, upon termination of the Loan, in an amount equal
to such cash Distributions, so long as Lender is not in Default at the time of
such payment. Non-cash Distributions that Lender is entitled to receive
pursuant to Section 8.1 shall be added to the Loaned Securities on the date of
distribution and shall be considered such for all purposes, except that if the
Loan has terminated, Borrower shall forthwith transfer the same to Lender."

As used in Section 8.2(d), "Tax" shall mean "withholding tax."

Section 10.5 of the Agreement shall be deleted in its entirety.

. Notwithstanding anything herein or in the attached Agreement to the contrary,

Borrower shall be permitted to pledge the Loaned Securities as security in
favor of any other creditors or financial counterparties of Borrower.
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The Dugaboy Investment Trust, No.

Plaintiff,
COMPLAINT
_V_

Highland Select Equity Master Fund, L.P., and
Highland Select Equity Master Fund GP, L.P.

Defendants.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

l. INTRODUCTION

1. In this lawsuit, Plaintiff The Dugaboy Investment Trust (“Dugaboy”) seeks to
recover from Defendant Highland Select Equity Master Fund, L.P. (“Select”) and Highland Select
Equity Master Fund GP, L.P. (“Select GP”) approximately 620,000 shares of NexPoint Credit
Strategies Fund (NYSE: “NHF”), which Dugaboy loaned to Defendant SMF pursuant to a 2014
Master Securities Loan Agreement. As described in greater detail below, the parties terminated
the Loan Agreement in part in 2019, triggering an obligation by Defendants to return the loaned
securities to Dugaboy. To date, Defendants have not complied with this obligation. Accordingly,
Dugaboy is forced to seek this Court’s intervention to obtain a return of the loaned securities or,
in the alternative, to recover damages for Defendants’ breach of contract.

1. THE PARTIES

2. Plaintiff The Dugaboy Investment Trust is a grantor trust established pursuant to
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the laws of the state of Delaware.

3. Defendant Highland Select Equity Master Fund, L.P. is a Bermudian limited
partnership. Select’s legal address is 31 Victoria Street, Victoria Place, Hamilton BM HM 10.

4. Defendant Highland Select Equity Master Fund GP, L.P. is a foreign entity and is
the general partner of Defendant Select.

1. JURISDICTION AND VENUE

5. This Court has jurisdiction to adjudicate this lawsuit pursuant to 28 U.S.C. 8
1332(a)(2) because Dugaboy is a citizen of the state of Delaware, Defendants are citizen of foreign
states, and the value of Dugaboy’s claims exceeds $75,000, such that diversity of jurisdiction
exists.

6. Venue is appropriate in this District pursuant to 28 U.S.C. 8 1391(b)(2) because the
property that is the subject of this lawsuit is located in this District.

IV. EACTUAL ALLEGATIONS

7. Dugaboy seeks an adjudication of the parties’ respective rights and obligations
pursuant to a 2015 Loan Agreement. By way of background, on October 14, 2014, Dugaboy and

Select entered into an initial Master Securities Loan Agreement (“2014 Loan Agreement”),

pursuant to which Dugaboy loaned to Select 2,015,000 shares of NHF common stock (the “Loaned
Securities”). The shares were delivered directly to Select’s prime brokerage account with Jefferies,
LLC (“Jefferies”). On March 10, 2015, Dugaboy and Select entered into a second Master
Securities Loan Agreement (“2015 Loan Agreement”), pursuant to which Dugaboy loaned to
Select an additional 1,290,000 shares of NHF common stock. Again, the shares were delivered
directly to Select’s prime brokerage account with Jefferies, LLC.

8. At all relevant times, Highland Capital Management, L.P. (“HCMLP”) acted as an
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SEC-registered investment advisor to Select. In that capacity, HCMLP arranged for Select to
borrow money from Jefferies using the Loaned Securities as collateral.

9. On or about July 23, 2019, Dugaboy and Select entered into a Termination of Loan
(“Termination”), pursuant to which Dugaboy and Select agreed to terminate in full the 2015 Loan
Agreement and to terminate in part the 2014 Loan Agreement.

10. Pursuant to the terms of the Loan Agreements, upon any termination of the
agreements, Select was obligated to return to Dugaboy the Loaned Securities. As a result of the
Termination, Select became obligated to return to Dugaboy approximately 474,000 of Loaned
Securities, in addition to any distributions due on those securities and any accreted value.

11. In early 2020, Jeffries made numerous margin calls on Select and ultimately seized
control of Select’s prime brokerage account, liquidating virtually all of the assets in the account to
satisfy the balance of the margin loan.

12.  On information and belief, to satisfy its margin calls, Jefferies sold many of the
shares loaned by Dugaboy to SMF.

13.  To date, Select has not returned all of the Loaned Securities to Dugaboy.

V. CAUSE OF ACTION

A. Count I: Breach of 2014 Loan Agreement

14. Plaintiff repeats and realleges each of the foregoing paragraphs as if fully stated
herein.

15. Plaintiff and Defendants negotiated and executed a 2014 Loan Agreement, pursuant
to which Plaintiff agreed to loan 2,015,000 shares of common stock of NHF to Defendant Select.

16.  Asthe general partner of Defendant Select, Defendant Select GP is obligated to pay

any debts owed by Select, including those owed under the Loan Agreement with Dugaboy.
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17.  The 2014 Loan Agreement provided, in relevant part:
Unless otherwise agreed, either party may terminate a Loan on a termination
date established by notice given to the other party prior to the Close of
Business on a Business Day. ...

Unless otherwise agreed, Borrower shall, on or before the Cutoff Time on
the termination date of a Loan, transfer the Loaned Securities to Lender. ...

18. Plaintiff performed all of its obligations under the 2014 Loan Agreement.

19. Pursuant to the Termination, the parties agreed to terminate in part the 2014 Loan
Agreement as of July 23, 2019, such that 474,213 shares of NHF remained outstanding under the
2014 Loan Agreement as of the termination date.

20. Upon the termination of the 2014 Loan Agreement, Defendants became obligated
to return the outstanding shares of NHF common stock to Plaintiff, along with any distributions
due on those securities and any accreted value.

21. Defendants breached their obligation to return these Loaned Securities to Plaintiff.

22.  Asaproximate result of Defendant’s breach of the 2014 Loan Agreement, Plaintiff
has been injured in an amount to be proven at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully request that this Court enter judgment in favor of

Plaintiff and against Defendants as follows:

1. awarding Plaintiff ownership, possession, and control of the Loaned Securities;

2. awarding Plaintiff damages against Defendant in an amount to be determined at
trial;

3. awarding Plaintiff its attorneys’ fees and costs;

4, awarding Plaintiff such further relief as the Court deems just and proper.



Case 19-34054-sgj11 Doc 3333-3 Filed 05/04/22 Entered 05/04/22 11:59:39 Page 6 of 7

Dated: November __, 2021 Respectfully submitted,

New York, New York
DLA PIPER LLP

1251 Avenue of the Americas
New York, New York 10020-1104
Telephone: (212) 335-4500
Facsimile: (212) 335-4501

Attorneys for The Dugaboy Investment Trust
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CERTIFICATE OF SERVICE

I, , hereby certify that, on this ___ day of November, 202, the foregoing
document was served via ECF on all counsel of record.

Is/

Attorney for Plaintiff
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