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UBS’S WITNESS AND EXHIBIT LIST FOR AUGUST 8, 2022 HEARING

UBS Securities LLC and UBS AG London Branch (together, “UBS”), by and through their

undersigned counsel, submit the following witness and exhibit list for the hearing set for 9:30 am

Central Time on August 8, 2022, in connection with Highland Capital Management, L.P.’s Motion

to Withdraw its Answer and Consent to Judgment for Permanent Injunctive Relief [Adv. Dkt. No.

169].

A. WITNESSES THAT UBS MAY CALL TO TESTIFY:

1. James Seery, Jr.;

2. Any witness designated or called by any other party; and

3. Any witness necessary for impeachment or rebuttal.

B. DOCUMENTS UBS MAY USE AS EXHIBITS:

Ex. No.

Exhibit

Offered

Admitted

1

Legal Liability Insurance Policy between Sentinel
Reinsurance, Ltd., Highland CDO Opportunity Master Fund,
L.P., Highland CDO Holding Company, and Highland
Special Opportunities Holdings Company, effective August 1,
2017, as produced by Highland at UBSPROD1973053

Purchase Agreement between Sentinel Reinsurance, Ltd.,
Highland CDO Opportunity Master Fund, L.P., Highland
CDO Holding Company, and Highland Special Opportunities
Holdings Company, dated Aug. 7, 2017

Email from Shawn Raver to Rick Swadley, dated September
12, 2018, attaching a June 30, 2018 memorandum entitled,
“Tax Consequences of Sentinel Acquisition of HFP/CDO
Opportunity Assets,” as produced by Highland at
UBSPROD4837351

Judgment on Phase I Trial, entered by the N.Y. Court on
February 10, 2020 [NY Dkt. No. 646]
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Ex. No. Exhibit Offered | Admitted

5 Decision and Order on Summary Judgment Motions by the
N.Y. Court, filed March 24, 2017 [NY Dkt. No. 411]

6 Email from Beecher to JP Sevilla on June 8, 2017, with
subject “ATE Actuary,” as produced by Beecher at BC
SEN0000744847

7 Presentation titled “Settlement Analysis UBS v. H,” as
produced by Highland at HCMUBS005251

8 Sentinel structure organizational chart, notarized by Sarah
Bell on January 9, 2018, as produced by Beecher at BC
SEN0000133744

9 Email from Katie Irving on August 16, 2017, with subject
“Financials” and attaching Sentinel’s unaudited financial
statements for year-end 2016, as produced by Highland at
HCMUBS001066

10 Email from Beecher to JP Sevilla on August 8, 2017, with
subject “Draft ATE policy,” as produced by Beecher at BC
SEN0000745902

11 Email attaching CIMA’s Final Onsite Inspection Reports to
Sentinel, as produced by Beecher at BC SEN0000078777

12 Email from Beecher to JP Sevilla and Matt DiOrio on June 6,
2018, with subject “Sentinel,” as produced by Beecher at BC
SEN0000668753

13 Email from Beecher to Matt DiOrio, among others, on June 8,
2018, with the subject “Sentinel ATE endorsement,” as
produced by Beecher at BC SEN0000707586

14 Copy of the Legal Liability Insurance Policy with
Endorsements Nos. 1 & 2, as produced by Matt DiOrio at
MD_000010

15 Asset Transfer Agreement, dated as of December 31, 2019, as
produced by Highland at UBSPROD020567

16 Emails between Isaac Leventon, Jim Seery, and Scott
Ellington on August 5, 2020, with subject “UBS

3
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Ex. No. Exhibit Offered | Admitted

Supplemental Information Request,” as produced by Highland
at UBSPROD495884

17 Email from Scott Ellington to Jim Seery and others on August
15, 2020, with subject “UB Diligence Requests: Highland
Credit Opportunities CDO Ltd.,” as produced by Highland at
UBSPROD1611114

18 Email from Matt DiOrio on January 28, 2021, with subject
“HCM - Greenbriar Pref Shares CDO Fund,” as produced by
Highland at UBSPROD1660781

19 Internal Beecher email on February 6, 2020, attaching
Expense Reports for Scott Ellington, as produced by Beecher
at BC SEN0000727319

20 Email between Beecher employees on December 20, 2019,
with subject “Ellington - Request Reimbursement,” as
produced by Beecher at BC SEN0000663342

21 CIBC Wire Transfer Debit Advice receipt for Sentinel’s
payment of $4,480,000.00, as produced by Beecher at BC
SEN0000123498

22 CIBC Wire Transfer Debit Advice receipt for Sentinel’s
payment of $1,920,000.00, as produced by Beecher at BC
SEN0000004242

23 Email attaching a letter from Sentinel to CIMA, dated April
26, 2021, with subject “Sentinel Reinsurance, Ltd.
(“Sentinel”; License #642423) Notification — Dividend
Payment,” as produced by Beecher at BC SEN0000083961

24 [Omitted]

25 Transcript of the Deposition of James Dondero (Part 1), dated
5/10/2021

26 Transcript of the Deposition of James Dondero (Part 2), dated
5/12/2021
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Ex. No. Exhibit Offered | Admitted

27 Transcript of the Deposition of Jean Paul Sevilla, dated
7/21/2021

28 Transcript of the Deposition of Isaac Leventon, dated
7/22/2021 (with redaction)

29 Transcript of the Deposition of Matthew T. DiOrio, dated
7/23/2021 (with redaction)

30 Transcript of the Deposition of Scott Ellington, dated
7/29/2021 (with redaction)

31 Transcript of the Deposition of the 30(b)(6) Representative of
Beecher Carlson (Thomas Adamczak), dated 4/12/2022

32 Transcript of the Deposition of Clifford Stoops, dated April
27,2021

33 Transcript of the Deposition of Jeremy Ringheimer, dated
April 30, 2021

34 Highland’s Second Amended Responses and Objections to
UBS’s Interrogatories, dated November 30, 2021

35 Highland’s Amedned Responses and Objections to UBS’s
Requests for Admission, dated September 3, 2021

36 Settlement Agreement between Highland and UBS, among
others, dated March 30, 2021 [Dkt. No. 2200-1]

37 Original Complaint for Injunctive Relief [Adv. Dkt. No. 156]

38 Plaintiffs’ Motion for a Temporary Restraining Order and
Preliminary Injunction [Adv. Dkt. No. 157]

39 Appendix of Exhibits to Plaintiffs’ Motion for a Temporary
Restraining Order and Preliminary Injunction [Adv. Dkt. No.
158]

40 Order Granting Plaintiffs’ Motion for a Temporary
Restraining Order, as entered on April 9, 2021 [Adv. Dkt. No.
21]
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Ex. No. Exhibit Offered | Admitted

41 Highland Capital Management, L.P.’s Motion to Withdraw its
Answer and Consent to Judgment for Permanent Injunctive
Relief [Adv. Dkt. No. 169]

42 Declaration of Mr. James P. Seery, Jr. in Support of Highland
Capital Management, L.P.’s Motion to Withdraw its Answer
and Consent to Judgment for Permanent Injunctive Relief
[Adv. Dkt. No. 170]

43 All exhibits identified by or offered by any other party at the

hearing

44 All exhibits necessary for impeachment and/or rebuttal
purposes

45 Any pleadings, reports, or other documents entered or filed in

the chapter 11 case or related adversary proceedings,
including any exhibits thereto

UBS reserves the right to amend or supplement this witness and exhibit list prior to the
hearing.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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DATED this 4" day of August 2022. Respectfully submitted,

LATHAM & WATKINS LLP

By /s/ Kathryn George

Andrew Clubok (pro hac vice)

Sarah Tomkowiak (pro hac vice)

Jason Burt (pro hac vice)

555 Eleventh Street, NW, Suite 1000

Washington, District of Columbia 20004

Telephone: (202) 637-2200

Email: andrew.clubok@Ilw.com
sarah.tomkowiak@lw.com

Jeffrey E. Bjork (pro hac vice)

Kimberly A. Posin (pro hac vice)

355 South Grand Avenue, Suite 100

Los Angeles, CA 90071

Telephone: (213) 485-1234

Email: jeff.bjork@lw.com
kim.posin@lw.com

Kathryn George (pro hac vice)

330 North Wabash Avenue, Suite 2800
Chicago, IL 60611

Telephone: (312) 876-7700

Email: kathryn.george@lw.com

BUTLER SNOW LLP

Martin Sosland (TX Bar No. 18855645)

Candice M. Carson (TX Bar No. 24074006)

2911 Turtle Creek Blvd., Suite 1400

Dallas, Texas 75219

Telephone: (469) 680-5502

E-mail: martin.sosland@butlersnow.com
candice.carson@butlersnow.com

Counsel for UBS Securities LLC and UBS
AG London Branch
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CERTIFICATE OF SERVICE

I, Candice Carson, certify that UBS’s Witness and Exhibit List For August 8, 2022 Hearing

was filed electronically through the Court’s ECF system, which provides notice to all parties of

interest.

Dated: August 4, 2022.

/s/ Candice Carson
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From: lsaac Leventon <ILeventon( HighlandCapital.com>
To: Chris Dunn <CDunnia HighlandCapital.com™
Subject: UBS - PRIVILEGED
Date: Thu. 26 Oct 2017 08:16:25 -0500
Importance: Normal
Attachments: UBS ATLE.PDF
Inline-Images: imageO01.jpg

Please see attached. Please label all communications related to this project as Privileged as all documents are
being drafted at the request of the Legal Team.

Thanks.

ISAAC LEVENTON | ASSISTANT GENERAL COUNSEL

HIGHLAND CAPITAL

MANAGEMENT

S0 Crescem Court Sunte 7000 Dallas, Tevas 73201
O 97262584100 D 9724194482 1 972 6284147
eventone bieblandeapital com www hehlandeapial.com

EXHIBIT

Deposition Exhibit 57
7/21/21
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Legal Liability Insurance Policy

00753351-1

UBSPROD1973054
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1. Our agreement in general

1.1 Parties to this agreement

This policy is between the insured and the insurer as declared in the schedule. This
document, together with its schedule and any attached endorsements is the policy
which sets out this insurance. It is a legal contract so please read all of it carefully.

1.2 Words in bold

Words in bold typeface used in this policy document, other than in the headings, have
specific meanings attached to them as set out in the General definitions and
interpretation.

13 Policy Structure

1.3.1 Each insured section sets out the scope of the main coverage and the circumstances
in which the insurer’s liability to the insured is limited or may be excluded. Further, each
insured section sets out other terms and conditions relevant to that insured section.
The cover provided by each insured section is only operative if a limit of indemnity is
shown in the schedule. Where the limit of indemnity in respect of any item in the
schedule is shown as ‘n/a’, ‘not applicable’ or ‘not insured’ then no cover applies for that
item. Where the insured comprises more than one person, the limit of indemnity for all
claims made by all persons comprising the insured shall apply but as there is no sub-
limit of indemnity in relation to each individual person, one or more of those persons will
not receive payment of a claim if the limit of indemnity has already been met as a resuit
of the payment of other claims.

1.3.2 Additional clauses set out terms, exclusions or limitations that may apply to more than
one insured section.

1.3.3 The following general terms apply to each insured section, clauses and endorsements:

a) General exclusions and limitations

b) Duties in the event of a claim or potential claim;
c) General terms and conditions; and

d) General definitions and interpretation.

1.4 Policy period and premium

1.4.1 This policy will provide insurance as described herein for the period of insurance
provided the premium (and deposit premium if applicable) and other charges are paid
to and accepted by the insurer on or before the payment date shown in the schedule.
Taxes, levies and other relevant fiscal charges are payable in addition to the premium.
The premium is deemed paid and accepted by the insurer on receipt by the insurer or
the intermediary appointed to place this insurance with the insurer.

14.2 If any premium (or deposit premium if applicable) is not paid and accepted by the
insurer on or before its payment date as set out in this policy then the insurer may, in
its sole discretion, give written notice to the insured at its address shown in the schedule
cancelling this policy from seven (7) days after the date of service of the notice of
cancellation. Cancellation will be prevented from taking effect and the policy will continue

anerIcr v
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in force if the outstanding premium (or deposit premium if applicable) is paid and
accepted before cancellation takes effect. Without prejudice to other forms of service,
notice of cancellation is deemed served on the fifth (5") day after being posted if sent by
pre-paid airmail letter properly addressed.

1.4.3 Inconsideration of the payment of the premium (and deposit premium if applicable) by
the insured to the insurer the insurer agrees to provide the insurance as described in
‘Legal liability’ insured section.

2. Insured section - Legal liability

21 Legal liability cover

The insurer agrees to indemnify the insured in respect of any legal liability occurring
during the period of insurance up to and including but not exceeding the limit of
indemnity provided that either:

2.1.1 the court (or any appellate court to which the court’s judgment in the legal action is
appealed) makes an order of liability relating to the legal action against the insured; or

2.1.2 the legal action is (with the prior written agreement of the insured, the appointed
representative and the insurer) settled on terms that provide for payment by the
insured to the opponent.

3. General exclusions and limitations
This policy excludes and the insurer shall not be liable to indemnify the insured in any
of the following circumstances:

3.1 Absence of the insurer’s prior consent

where the insurer's written consent has not been obtained pursuant to the 'Written
consent' clause below;

3.2 Failure to notify
where the insured has failed to notify the insurer pursuant to the ‘Claim notification’
clause below;

3.3 Insured’s conduct

3.3.1 where the legal action is settled or the court makes an order of liability relating to the
legal action against the insured as a result of the dishonesty of the insured; or

3.3.2 where the insured fails to act in accordance with the advice of the appointed
representative or to provide full instructions promptly to the appointed representative
or to co—operate with the appointed representative or to comply with any order made
by the court or any court rule;

3.4 Failure to mitigate

where legal liability is incurred or increased as a result of a failure on part of the insured
or the appointed representative to mitigate such a liability;

eIty 3
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3.5 Non-disclosure

where the insured or the appointed representative has failed to disclose material facts;

3.6 Unnecessary costs because of delay etc.

where the opponent’s costs arise from

3.6.1 any unreasonable delay or negligence or wilful act or omission by the insured or the
appointed representative;

3.6.2 any unreasonable failure on part of the insured or the appointed representative to
attend a hearing or other appointment;

3.7 Amended pleadings

Where legal liability is incurred or increased as a result of any unreasonable amendment
to the insured's pleadings or any failure to comply with any court directions, pre-action
protocols or any other rule, regulation or statutory provision;

3.8 Fraud
where the insured or the appointed representative has made any fraudulent, faise or
misleading representation;

3.9 Legal action outside the territorial limits
where legal liability is incurred or increased as a result of the legal action being
pursued, issued, brought or transferred outside the territorial limits;

3.10 Non-contribution
where but for the existence of this policy the insured would be entitled to indemnity
under another insurance policy;

3.1 Quote disclosed prior to inception of the policy

where the existence of any offer of insurance made by the insurer to the insured in
respect of the legal action was disclosed to any third party other than those third parties
to whom the insurer has offered its consent for such quote to be disclosed;

3.12 Sums due under other policies of insurance

where any premium has fallen due to be paid by the insured to the insurer pursuant to
the terms of any other policy of insurance issued by the insurer to the insured but
remains unpaid (whether in full or in part) at the date of a claim under this policy.

4. Other terms and conditions relating to cover

4.1 Set-off

In the event that a claim is made under this policy and the insured has obtained a
recovery in the legal action then the insurer shall only be liable to indemnify the
insured for the net sum (if any) after deduction of the amount of the recovery. This is
irrespective of whether or not payment is actually made to the insured.

4.2 Appeal

avreaace v
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4.2.1 In the event that the legal action is subject to appeal then at the end of the appeal’s
process this policy will be construed as if the court had reached the same decision as
the appellate court.

4.2.2 Inthe event that any sums of money are paid by the insurer pursuant to the terms of this
policy and the judgment of the court is amended following an appeal (such that the
insurer would not have made the payment had the amended judgment been the
judgment of the court) then the insured shall reimburse the insurer for any such sums
of money already paid together with interest at 2% above the United States Dollar prime
lending rate in the Cayman Islands from time to time.

5. Conduct of the legal action

5.1 Written consent

The insured must obtain, and irrevocably instructs the appointed representative to
obtain, written consent from the insurer prior to:

5.1.1 the settlement of the legal action in the opponent’s favour;

5.1.2 the rejection (whether explicitly or by conduct) of an opponent’s offer to settle the legal
action;

5.1.3 the rejection of any offer of alternative dispute resolution (including mediation) from the
opponent;

5.1.4 any change of the appointed representative.

The insurer will not unreasonably withhold consent to the insured taking any of the steps
referred to in this clause and will, in making a decision as to whether to provide consent
pursuant to this clause, consider whether a reasonably prudent uninsured litigant would
pursue the course of action for which the insurer’s consent is sought.

5.2 Notification
The insured must notify, and irrevocably instructs the appointed representative to
notify, the insurer immediately:

5.2.1 on receipt of any offer of settlement of the legal action;

5.2.2 on receipt of any offer of alternative dispute resolution (including mediation) from the
opponent;

5.2.3 in the event of any development in the legal action material to the prospects of
succeeding in the legal action;

5.2.4 if the insured is no longer more likely than not to succeed in the legal action, assuming
that it is determined at trial; and

5.2.5 after any period of 6 months during which there has been no requirement to request the
insurer's consent or notify the insurer in order to confirm the current status of the legal
action.

5.3 Monies to be held on account

I8 1
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The insured irrevocably instructs the appointed representative to hold any monies
(whether costs, interest or damages) received from the opponent until the premium is
paid in full, any claim under this policy has been submitted and all terms and conditions
of this policy have been fully complied with.

5.4 Co-operation by the insured and appointed representative

The insured must:

5.4.1 provide, and instruct the appointed representative to provide, the insurer with full and
prompt co—operation to include providing such information as is requested by the
insurer from time to time; and

5.4.2 co-operate, and instruct the appointed representative to co-operate, with any request
by the insurer to audit information pursuant to the ‘Audit’ clause.

5.5 Prosecution of the legal action

The insured agrees to:
5.5.1 prosecute the legal action promptly;

5.5.2 provide any instructions to the appointed representative as are necessary or desirable
in order to prosecute the legal action in the best manner,;

5.5.3 act as a reasonably prudent uninsured litigant with the objective of achieving the best
outcome in the legal action (and any subsequent costs assessment proceedings); and

5.54 comply with any order of the court and any court rules and in all respects conduct the
legal action in a reasonable manner in order to minimise costs.

5.6 Territorial limits

The insured agrees to prosecute the legal action in the court within the territorial limits
and warrants that the legal action will be governed by the laws of the territorial limits.

6. Bond

6.1 Payment under bond forms part of indemnity

In the event that the insurer is obliged to make any payment pursuant to the terms of a
bond issued in conjunction with this policy then such payment shall contribute to and
form part of the indemnity provided by this policy and shall erode both the limit of
indemnity stated in the schedule.

6.2 Recovery of sums paid pursuant to bond

In the event that the insurer makes any payment whatsoever pursuant to the terms of a
bond in circumstances in which the insurer would not have been obliged to make such
payment pursuant to the terms of this policy then the insured shall indemnify the insurer
in respect of such payment and the insurer shall be entitled to recover such payment
from the insured.

7. Duties in the event of a claim or potential claim

The due observance and fulfiiment of the provisions of ‘Claim notification’ and ‘Insured's
duties and insurer’s rights’ are condition precedents to the insurer’s liability for any claim

nnTeIIc 1
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under this policy. The ‘Termination by the insurer’ clause sets out the consequences of
a failure to comply with conditions precedent or policy provisions.

7.1 Claim notification

7.1.1 The insured shall give the insurer written notice as soon as practicable of any claim or
any circumstance which might reasonably be expected to give rise to a claim.

7.1.2 Notice to the insurer of a claim under this policy must be given to the claims notification
address specified in the schedule.

7.2 Insured’s duties and insurer’s rights
7.2.1 A claim form must be completed with full particulars.

7.22 The insured shall provide to the insurer and the appointed representative all
information and, in addition, shall provide all necessary assistance (notwithstanding the
right for the insurer to audit pursuant to the ‘Audit’ clause) to enable the insurer or its
agents to investigate and/or defend any claim under this policy and/or to enable the
insurer to determine its liability under this policy.

7.2.3 Neither the insured nor its appointed representative shall make any admission with
respect to liability in relation to the legal action or attempt to settle the legal action
without the insurer's prior written consent.

7.2.4 The insured will promptly provide the insurer with full details of legal liability and shall,
if requested by the insurer, have such legal liability assessed by the appropriate body.

7.2.5 The insurer will be entitied (but not obliged) to conduct any costs assessment or review
and the insured will provide (and hereby gives irrevocable instructions to the appointed
representative to provide) such assistance as the insurer requires.

7.3 Subrogated claims

In the event of the insurer making any payment under this policy:

7.3.1 the insurer shall be subrogated to all the insured’s rights or causes of action related to
or arising out of the legal action against any other party to the extent that these rights or
causes of action are pertinent to a loss being suffered by the insured and the insured
undertakes to provide the insurer with all assistance which may be required to pursue
these rights; and

7.3.2 any entitlement to a recovery from the opponent by the exercise of such rights or
otherwise will, until received, be set off against any claim comprised of legal liability and
when received be applied, in order of priority, to repay and extinguish any payment made
by the insurer under this policy, any insurer’s costs, any interest due on such payment
and costs and finally any insured’s losses.

8. General terms and conditions
8.1 Audit

I
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The insurer has the right to audit all information within the possession or control of the
insured or the appointed representative whether held in physical or electronic format.

8.2 Applicable law

This policy will be governed by and .interpreted in accordance with the laws of the
Cayman Islands and subject to the exclusive jurisdiction of the courts in the Cayman
Islands.

8.3 Assignment

Assignment of interest under this policy will not bind the insurer unless and until the
insurer’s written consent is endorsed hereon.

8.4 Confidentiality

The insurer agrees that any information given by the insured or the appointed
representative is received in confidence and will not be disclosed to any other party.

8.5 The Contracts (Rights of Third Parties) Law, 2014

This insurance does not confer or create any right enforceable under the Contracts
(Rights of Third Parties) Law, 2014 of the Cayman Islands or any amending or
subsequent legislation by any person who is not named as the insured and both the
insurer and insured may amend, cancel or lapse this insurance without giving notice to,
or requiring the consent of, any other third party.

8.6 Disclosure

8.6.1 The insurer will follow appropriate security procedures in the storage and disclosure of
data provided by the insured or its appointed representative to prevent unauthorised
access or loss of such data. The insurer may find it necessary to pass such data to other
firms or businesses that supply products and services associated with this policy.

The insurer coilects non-public personal information about the insured from the
following sources:

a. information the insurer receives from the insured on applications or other forms;

b. information about the insured’s transactions with the insurer, its subsidiary,
parent and/or other group companies or others;

c. information the insurer receives from consumer reporting agencies.

8.6.2 The insurer does not disclose any non-public personal information relating to the
insured to anyone except as is necessary in order to provide its products or services to
the insured or otherwise as it is required or permitted by law (e.g. a subpoena, fraud
investigation, regulatory reporting, etc.).

8.6.3 Further, by accessing and updating various databases, the insurer may share
information with other firms and public bodies, including the police, in order to
substantiate information and prevent or detect fraud. If false or inaccurate information is
provided and fraud is suspected, this fact will be recorded and the information will be
available to other organisations that have access to the databases. Details of databases
accessed or contributed to are available on request.

anreaey »
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8.7 Dispute resolution

8.7.1  Any matters in dispute between the insurer and the insured arising out of or in
connection with this insurance will be referred to a mediator to be agreed by the insurer
and the insured within ten (10) working days of a written notice served on one of them
by the other of them requesting such an agreement. If a mediator is not agreed then
either the insurer or the insured may apply to the Centre for Effective Dispute Resolution
(‘CEDR’) for the appointment of a mediator. The insurer and the insured agree to share
equally the costs of CEDR and of the mediator and that the reference of the dispute to
mediation will be conducted in confidence.

8.7.2 The insurer and the insured agree to perform their respective continuing obligations
under this insurance, if any, while the dispute is resolved unless the nature of the dispute
prevents such continued performance of those obligations.

8.7.3 If any such dispute is not resolved by mediation or the insurer and the insured

8.7.4  cannot agree upon the appointment of a mediator or the form that the mediation will take,
the dispute will be referred by either of them to courts, subject to the law and jurisdiction
set down in the ‘Applicable law' clause above.

8.8 Observance

8.8.1 The due observance and fulfiiment of the provisions of this policy insofar as they may
relate to anything to be done or complied with by the insured, and are not described in
the policy as conditions precedent, will be a condition of this policy. Any waiver by the
insurer of any provision will not prevent the insurer from relying on such term or
condition or condition precedent in the future.

8.8.2 Further, where an indemnity is provided to any other party, the insured will arrange for
each party to comply with the terms, conditions and conditions precedent of this
insurance so far as they can apply provided always that the other party complies with the
terms of ‘Duties in the event of a claim or potential claim’.

8.8.3 In the event of a breach of any condition in the policy, and without prejudice to any of
the insurer's other rights, the insurer may reject or reduce claims connected with the
breach providing the insurer can demonstrate some prejudice.

8.8.4 In the event of a breach of any condition precedent in the policy and without prejudice
to any of the insurer’s other rights, the insurer may reject or reduce claims connected
with the breach and continue the policy on such terms as the insurer may determine
and, if any payment on account of any such claim has already been made, the insured
will repay forthwith all payments on account to the insurer.

8.9 Payment of premium

The insured agrees to pay the premium stated in the schedule on the due date as
specified in the schedule. If the insurer agrees that some or all of the premium may be
satisfied otherwise than in cash (e.g. by the transfer by the insured to the insurer of an
investment portfolio), the insured shall take all necessary steps to satisfy the insurer’s
due diligence requirements in relation to the assets proposed to be transferred and that

nrearee 0
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their net realisable value is equal to or greater than the premium or that part of the
premium which is to be satisfied otherwise than in cash. If the insurer agrees to accept
such assets in satisfaction of all or part of the premium, the insured shall on the due
date ensure that the insurer becomes the beneficial owner of such assets, free from any
charge, lien or encumbrance.

8.9.1 Taxes, levies and other relevant fiscal charges are payable in addition to the premium
Where there is more than one insured, each insured shall be jointly and severally liable
for the premium.

8.9.2 Should the premium (or any part thereof) remain unpaid after seven (7) days after the
due date then interest shall accrue on the premium (or the unpaid part) at a rate of 2%
(two percent) above the United States Dollar prime lending rate in the Cayman Islands
as calculated at the time of the due date until the actual date of payment.

8.10 Records

The insurer may hold documents relating to this insurance and any claims under it in
electronic form and may destroy the originals. An electronic copy of any such document
will be admissible in evidence to the same extent as, and carry the same weight as, the
original.

8.11 Rights surviving end of period of insurance

All rights and obligations on the part of the insured and the insurer pursuant to this
policy shall continue until such time as the insured's and the insurer’s liabilities under
this policy have been finally determined.

8.12 Termination by the insured

The insured may terminate this policy at any time whereupon the premium (if unpaid)
becomes immediately payable and the insurer will not be liable for any claim under this
policy. Where the insured comprises more than one person, this termination right may
only be exercised if each such person consents in writing.

8.13 Termination by the insurer

8.13.1 The insurer may terminate this policy immediately:

a. if the insured, or where the insured comprises more than one person,
any such person,fails to observe all the terms and conditions of this
policy including, for the avoidance of doubt, the terms relating to the
payment of the premium;

b. if the insured, or where the insured comprises more than one person,
any such person, becomes bankrupt or insolvent during the period of
insurance. The insured or any such person shall be deemed insolvent
upon the appointment of a liquidator in circumstances where it is
insolvent,

8.13.2 In the event of termination by the insurer then the insurer will not be liable for any claim
under this policy.

30 1
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8.14 Sanction limitation and exclusion clause

The insurer shall not provide cover nor be liable to pay any claim or provide any benefit
hereunder to the extent that the provision of such cover, payment of such claim or
provision of such benefit would expose the insurer or any member of the insurer’s group
to any sanction, prohibition or restriction under United Nations resolutions or the trade or
economic sanctions, laws or regulations of any jurisdiction.

8.15 Joint and several obligations

Where the insured comprises two or more persons, all duties and obligations of such persons
under this policy shall be joint and several.

aneaacy ¢
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General definitions and interpretation

The following words will have the same meaning attached each time they appear in this
policy in bold type-face, whether with a capital first letter or not.

Where the context so admits or requires, words importing the singular will include the
plural and vice versa and words importing the masculine will import the feminine and the
neuter. References to ‘person’ will be construed so as to include any individual, company,
partnership, or any other legal entity. References to a statute will be construed to include
all its amendments or replacements. All headings within the policy are included for
convenience only and will not form part of this policy.

9.1 Appeal
Appeal means an appeal against the judgment of the court to any appeliate court.

9.2 Appointed representative
Appointed representative means a firm of attorneys which has been accepted by the
insurer to act for the insured in accordance with the terms of this policy.

9.3 Bond
Bond means any deed of indemnity issued by the insurer in respect of the legal action
for the purpose of providing security for costs in the legal action on behalf of the insured.

9.4 Claim
Claim means a request by the insured under the terms of this policy for payment in
respect of legal liability. Any claim or series of claims arising out of the same legal
action shall be regarded as one claim.

9.5 Court
Court means any judge, arbitrator or any other tribunal that hears the legal action at first
instance within the territorial limits.

9.6 Deposit premium
Deposit premium means the amount, if any, specified as deposit premium in the
schedule.

9.7 Due date
Due date means the date for payment of the premium as specified in the schedule.

9.8 Information
Information means any information within the possession control or knowledge of the
insured or the appointed representative, both before and after the inception of this
policy, that is relevant to or relates to the legal action, whether privileged or not (which
privlege the insured irrevocably waives), and extends to the appointed
representative’s file on the insured’s legal action.

9.9 Insured

'Ir‘e'g‘;,l‘l'.i‘abili(y Insurance Page 12 of 16
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Insured means the person or persons named in the schedule as declared to and
accepted by the insurer and where the insured comprises more than one person, the
expression insured where used in this policy shall be construed, unless the context
otherwise requires, so as to refer to each person named as the insured in the schedule.

9.10 Insured section

Insured section means all or any individually numbered sections of this policy that forms
part of the insurance contract but only if stated as ‘insured section' in the heading to the

section.

9.11 Insurer
Insurer means the party specified as insurer in the schedule and any other subscribing
insurers.

9.12 Legal action

Legal action means the action described in the schedule.
9.13 Legal liability

Legal liability means either:-

9.13.1 the aggregate of (a) the total sum (including any opponent's costs) ordered by the
court (or any appellate court to which the court’s judgment in the legal action is
appealed) to be paid by the insured to the opponent in the legal action and (b) own
costs; or

9.13.2 the aggregate of (a) the total sum (including any opponent's costs) to be paid by
the insured to the opponent pursuant to a settlement of the legal action reached
between the insured and the opponent (with the prior written agreement of the insured,
the appointed representative and the insurer) and (b) own costs.

9.14 Limit of indemnity
Limit of indemnity means:

9.14.1 the amount stated in the schedule which is the maximum amount of the insurer’'s
liability under this policy regardless of the number of:

a. insureds or other insured parties;
b. persons or organisations bringing claims or suits; or

c. claims against the insured or series of claims against the insured or claims or
series of claims made by the insured;

MmIE238r ¢
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9.14.2

9.15

9.16

9.17

9.18

9.18.1

9.18.2

9.18.3
9.18.4

9.18.5

9.19

9.20

where a limit of indemnity is stated in the schedule as in the aggregate, that aggregate
is the maximum the insurer will pay for ail insured events during the period of
insurance;

where indemnity may be provided under two (2) or more insured sections of this
policy, then the combined single limit stated in the schedule is the maximum the
insurer will pay for any insured event to which such insured sections apply in
combination.
Opponent
Opponent means the party or parties who are named in the schedule and with whom the
insured is in dispute in the legal action.
Opponent’s costs
Opponent's costs mean all costs and expenses that have been reasonably incurred by
the opponent in the legal action.
Own costs

Own costs means all costs and expenses of the Representative and other service
providers in the normal course, including related tax, which are incurred during the
conduct of the legal action on behalf of the insured.

Period of insurance

Period of insurance means the period which commences from the date shown on the
schedule and ceases upon the occurrence of any of the following events:

the legal action is concluded by a final judgment or order of the court (or any appellate
court to which the court’s judgment in the legal action is appealed) which also deals
finally with the amount of any costs payable by the parties to the legal action;

the legal action is settled on terms which also deals with the amount of any costs payable
by the parties to the legal action;

the legal action is transferred outside of the territorial limits;
the retainer between the insured and the appointed representative ceases; or

this policy is terminated or cancelled in accordance with the terms and conditions of the
policy.
Policy

Policy means this document, the schedule (including any schedules issued in
substitution) and any endorsements attaching to this document or the schedule that will
be considered part of the legal contract and any word or expression in bold type face on
any of these documents will bear the specific meaning stated in these definitions.

Premium

Premium means the amount specified as premium in the schedule.

mnIE38Y 1
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9.21 Recovery

Recovery means any sum (inclusive of costs) ordered by the court or any appellate court
to be paid by the opponent to the insured in the legal action or any amount (inclusive
of costs) agreed to be paid by the opponent to the insured in settiement of the legal
action (irrespective of whether or not payment is actually made).

9.22 Schedule

Schedule means the document titled schedule that includes the name and address of the
insured, the premium and other variables to this policy (including endorsement clauses)
and is incorporated in this policy and accepted by the insured. Schedules may be re-
issued from time to time where each successor overrides the earlier document.

9.23 Territorial limits

Territorial limits means the territory or territories specified in the schedule.
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INSURER:

Sentinel Reinsurance, Ltd.

By:
Name:
Title:

INSUREDS:

Highland CDO Opportunity Master Fund, L.P.
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By: Highland CDO Opportunity Fund GP, L.P., its general partner
By: Highland CDO Opportunity GP, LLC, its general partner
By: Highland Capital Management, L.P., its sole member

By: Strand Advisors, Inc., its general partner

By:
Name:
Title:

Highland CDO Holding Company

By:
Name: James Dondero
Title:  Director

Highland Special Opportunities Holdings Company

By:
Name: James Dondero
Title:  Director

anveIey 1
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SCHEDULE
Insurer: Sentinel Reinsurance, Ltd.

Insured: - Highland CDO Opportunity Master

Fund, LP

- Highland CDO Holding Company;
and

- Highland Special Opportunities
Holding Company

Appointed Representative: Paul Lackey
Lackey Hershman, LLP
3102 Oak Lawn Avenue
Suite 777
Dallas, Texas 75219

Date of commencement of Period of August 1, 2017
Insurance:

Legal Action: UBS Securities LLC and UBS AG,
London Branch, v. Highland Capital
Management, L.P., Highland Special
Opportunities Holding Company,
Highland Financial Partners, L.P.,
Highland CDO Opportunity Master Fund,
L.P., Highland Credit Opportunities
CDO, L.P., and Strand Advisors, Inc.,
Cause No. 650097/2009

Court: Supreme Court of the State of New
York, County of New York

Opponent: UBS Securities LLC and UBS AG,
London Branch

Territorial Limits: State of New York

Limit of Indemnity: US$100,000,000 (One Hundred Million
United States Dollars) in aggregate

Payment Date for Premium: August 31, 2017

Premium: US$25,000,000 (Twenty Five Million
United States Dollars)

M1 1
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INSURER:

Sentinel Relnsurance, Ltd.

By: /

Name:

Title: Andrew Dean
Director

INSUREDS:

Highland CDO Opportunity Master Fund, L.P.

By: Highland CDO Opportunity Fund GP, L.P., its general partner
By: Highland CDO Opportunity GP, LLC, its general partner

By: Highland Capital Management, L.P., its sole member

By: Strand Advisgrs, Inc., its general partner

By:
Name: James Dondero
Title: President

Highland CDO Holdigg\Company
By:

Name; Jathes Dondero
Title:  Director

Highland Special Dpportunitles Holdings Company

By:
Name: James Dondero
Title:  Director

Page 19 of 19
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PURCHASE AGREEMENT

This Purchase Agreement (the “Agreement”) dated as of August 7, 2017 (the “Effective Date"),
is entered into by and among Sentinel Reinsurance, Ltd. (“Purchaser”) and each of Highland CDO
Opportunity Master Fund, L.P., Highland CDO Holding Company and Highland Special Opportunities
Holdings Company (together, “Sellers”).

RECITALS

WHEREAS, Sellers are each party in a lawsuit styled UBS Securities LLC and UBS AG, London
Branch, v. Highland Capital Management, L.P., Highland Special Opportunities Holding Company,
Highland Financial Partners, L.P., Highland CDO Opportunity Master Fund, L.P., Highland Credit
Opportunities CDO, L.P., and Strand Advisors, Inc., Cause No. 650097/2009 (the “Lawsuit”);

WHEREAS, Sellers desire to purchase a Legal Liability Insurance Policy relating to Sellers’
potential liability in the Lawsuit in form substantially as set forth in Exhibit A hereto (the “Policy™); and

WHEREAS, Purchaser is an insurance company that is able to provide Sellers insurance coverage
pursuant to the terms of the requested Policy, and Purchaser desires to provide Policy coverage to Sellers
pursuant to the terms herein and therein.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained in this
Agreement, the parties hereto agree as follows:

l. Payment of Premium. Purchaser agrees to accept the assets listed in Schedule A hereto as
100% payment of the Premium, including any as yet unpaid or contingent financial proceeds or other
benefits related thereto, with the explicit undertaking that if anything of value is received by the Sellers,
such cash or other item of value shall be held in trust for the Purchaser and promptly remitted thereto (the
“Transferred Interests”). Sellers undertake that immediately following signing this Agreement, they will
each take all such steps and execute all such documents to vest legal and beneficial ownership free from
liens or encumbrances (as hereinafter defined) in all the Transferred Interests in the Purchaser.

2, Entire Agreement. This Agreement and the Schedule and Exhibit attached hereto
embody the entire agreement and understanding among the parties hereto with respect to the subject
matter hereof and supersede all prior agreements and understandings relating to such subject matter.

3, Amendments and Waivers. This Agreement may be amended only by an agreement in
writing signed by each party hereto, and no waiver or compliance with any provision or condition hereof
and no consent provided for herein shall be effective unless evidenced by an instrument in writing duly
executed by the party hereto sought to be charged with such waiver or consent.

4, Counterparts. This Agreement may be executed in one or more counterparts, each of
which shall be deemed to be an original, but all of which shall be one and the same document.

3. Headings. The headings contained in this Agreement are for convenience only and do
not constitute a part of this Agreement.

6. Severability. The invalidity or unenforceability of any provision of this Agreement shall
not affect the validity or enforceability of any other provision of this Agreement.

Exhibit #
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7. Governing Law. This Agreement shall be governed by, and construed and interpreted in
accordance with the substantive laws of the Cayman Islands without giving effect to any conflict of laws
rule or principle thereof that might result in the application of the laws of another jurisdiction, and the
courts of the Cayman Islands shall have exclusive jurisdiction to determine any dispute.

8. Further Assurances. Each party to this Agreement hereby covenants and agrees, without
the necessity of any further consideration, to execute and deliver any and all further documents and to
perform such other acts as may be necessary to carry out the intent and purposes of this Agreement and to
consummate the transactions contemplated hereby.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto as of the date
first written above.

SELLER

Highland CDO Opportunity Master Fund, L.P.

By: Highland CDO Opportunity Fund GP, L.P., its
general partner

By: Highland CDO Opportunity GP, LLC, its general
partner

By: Highland Capital Management, L.P., its sole
member

By: St dvisors/Inc,, its general partner

By: oy
Name: Jafies Dondero
Title: President

Highla rtunity Fund, Ltd.

By:
Name: James Dondero
Title: Director

Highland CDO-T

Company

By: /
Name: James
Title: Director

nghla’w@ Qﬂji}zmgs Company

Name: James Dondero
Title: Director
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Highland Exrancial Cgrp.
By: ( /L—-ngﬂ

Name: James Dondero
Title: President

Highla inancial Partgership, L.P.

By: rﬂ«
Name: James Dondero
Title: Chief Executive Officer
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PURCHASER

SENTINEL REINSURANCE, LTD.

Al

Name:___Andrew Dean
Title: Director
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SCHEDULE A

HIGHLAND CDO OPPORTUTNITY MASTER FUND, L.P.

ISIN Description Traded Shares/Par
KYO009AIKXYH6 ABERDEEN LN FDG LTD PFD 12,000,000.00
KY84427P2029 SOUTHFORK CLO LTD CUM PFD 144A 10,000.00
KYG829101032 SOUTHFORK CLO LTD PFD 9,000.00
US00306M3007 ABERDEEN LN FDG LTD PFD 5,000.00
US3624682098 GSC ABS CDO 2006-4U LT CUM PFD 144A 16,000.00
US39364P2011 GREENBRIAR CLO LTD PFD 144A 16,250.00
US430091L.2034 HIGHLAND FINL PARTNERS LP 615,733.00
US43009L9898 HIGHLAND FINL PARTNERS LP NPV 3,000,000.00
US5431742056 LONGSTREET CDO I LTD PFD 144A 3,000.00
US65340G2057 NEXPOINT C COM USD0.001 (POST REV S) 100.00
US69763NAD30 PAM CAP FDG LP 0.0 0IMAY13 144A 48,500,000.00
FRN 42,868,390.80
US8729623038 TOUSA INC 8.0 PFD 144A 1,337.00
US91914QAA40 VALHALLA CLO LTD 0.0 01AUG23 6,000,000.00
144A 6,000,000.00
US925331AA89 VERTICAL ABS CDOQO 2 0.0 09MAY46 6,000,000.00
144A 6,000,000.00
HIGHLAND CREDIT OPPORTUNITIES CDO LTD.
N/A PARTNERSHIP INTEREST 24313.00

$2,157,088 PROMISSORY NOTE (GOVERNANCE
RE, LTD. AS MAKER) AND CASH OF $539,272 —
RE: NEXPOINT MULTIFAMILY CAPITAL

TRUST INTEREST 269,636.00
N/A NEXPOINT REAL ESTATE STRAT - Z 97,257.00
N/A HIGHLAND GEMINI PROGRAM (POLLUX) 65,314.00

$2,399,996 PROMISSORY NOTE (THE DUGABOY
INVESTMENT TRUST AS MAKER) AND CASH

N/A OF $599,999 — RE: SURVIOS INTEREST 2,999,995.00
BCCOMVTX4 CAMBR 5X FLOATING - 12/2045 19,350,000.00
N/A CASH $7,779,722.00

HIGHLAND CDO OPPORTUTNITY FUND, LTD.

ISIN Description Traded Shares/Par

N/A CASH $2,349,436.00
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HIGHLAND CDO HOLDINGS COMPANY

ISIN Description Traded Shares/Par

US404185AD22 HFT REAL EST 3.33867 25NOVS51 750,000.00
144A F 750,000.00

US65340G2057 NEXPOINT C COM USDO0.001 (POST REV S) 165,395.00

US65341D1028 NEXPOINT R COM USDO0.001 "WT' 220,527.00

US86280AAET73 STRATFORD CL 3.16956 01NOV21 300,000.00
144A F 300,000.00

USG44392AF82 HIGHLAND PARK C 4.93867 17,000,000.00
25NOVS51 FRN 24,076,296.18
PROMISSORY NOTE - CLO HOLDCO, LTD. AS

N/A MAKER —12/23/2025 $32,801,593.00

N/A CASH $539,641.00
DIVIDENDS RECEIVABLE — HIGHLAND CAPITAL

N/A MANAGEMENT, LP $136,598.00

HIGHLAND SPECIAL OPPORTUNITIES HOLDINGS COMPANY

ISIN Description Traded Shares/Par
US247126AC93 DELPHI CORP DEL 7.125 01MAY29 1,500,000.00
US247126AD76 DELPHI CORP DEL 6.55 15JUN06 USD 3,000,000.00
US5431742056 LONGSTREET CDO I LTD PFD 144A 1,570.00
US8729623038 TOUSA INC 8.0 PFD 144A 5,349.00
US925331AA89 VERTICAL ABS CDO 2 0.0 09MAY46 5,000,000.00
144A 5,000,000.00
N/A CASH $295,136.00

HIGHLAND FINANCIAL CORP.

ISIN Description Traded Shares/Par

N/A CASH $80,144.00
TAX REFUND RECEIVABLE — HIGHLAND

N/A CAPITAL MANAGEMENT, LP $477,637.00

HIGHLAND FINANCIAL PARTNERS, L.P.

ISIN Description

Traded Shares/Par

N/A CASH

$29,252.00
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From: Shawn Raver <SRaver@HighlandCapital.com>
To: Rick Swadley <RSwadley@HighlandCapital.com>
Subject: RE: policy
Date: Wed, 12 Sep 2018 16:13:36 -0500
Importance: Normal
Attachments: Tax_Compliance_Memo_(2017)_-_Salc_of Assets_to_Sentincl.docx

Page 1 of 6

Mark pointed out a couple of minor drafting errors in the memo that I fixed.

From: Shawn Raver

Sent: Wednesday, September 12, 2018 3:28 PM
To: Rick Swadley

Subject: policy

Shawn E. Raver

Attorney

Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, TX 75201

sraverfhighlandcapital.com

(972) 419-4479

Exhibit #

Deposition Exhibit 032
4127120
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HIGHLAND

) carvirar

MEMORANDUM

FROM: Shawn Raver

TO: Tax Files

DATE: June 30, 2018

RE: Tax Consequences of Sentinel Acquisition of HEP/CDO Opportunity Assels

Facts

On March 14, 2008, UBS Sccurities, LL.C and certain affihates ("UBS™). Highland Capital
Management, L.P. ("HCM™), Highland CDO Opportunity Master Fund. L.P. (*CDO"). and
Highland Special Opportunitics Holding Corporation ("SOHC™) entered into a series ol
agreements as part of a collateralized debt obligation transaction (the “Transaction™)." One such
agreement included a Cash Warchouse Agreement.” The Cash Warchouse Agreement governed
the partics’ rights and obligations concerning the accumulation. warchousing, sale and/or
liquidation of certain collateral obligations (“Collateral Obligations™) in connection with the
Transaction. It was UBS’s obligation to accumulate and warchouse certain Collateral Obligations
pursuant to the Cash Warchouse Agreement.”

The Engagement Letter required CDO Fund and SOHC 1o bear 100% of the losses
experienced by the CDO Securities (51% borne by CDO Fund and 49% by SOHC).* In order to
secure the obligations of CDO Fund and SOHC, each was required to transfer cash or certain
securities as collateral.® In addition, upon cach $100 million increment of mark to market losses
on the CDO Sccurities. UBS could make margin calls on CDO Fund and SOHC requesting
additional collateral .®

As the value of the warchoused assets declined. UBS began to make margin calls upon
HCM, CDO Fund and SOHC.” The first margin call was issued on September 17, 2008 and
requested S10 million from cach of CDO Fund and SOHC.* On or about October 21, 2008, UBS
issued a second margin call, again requesting $10 million from each of CDO Fund and SOHC."
The second margin call was satisficd by CDO Fund and SOHC posting asscts with a fair market
value of approximately $20 million (the assets had an aggregate notional value of $49.97

"' See Exhibit | (structure chart of Thghland CDO Opportunity Master Fund. L.P. and Highland Special Opportunities
Holding Company).

* See Exhibit 2 (Cash Warchouse Agreement)

* See Exhibit 2, section 20A): Exhibit 3 (Amended Answer and Counterclaims of Highland Capital Management, L.P.),
paragraph 65,

“led. at paragraph 19,

* Id. at paragraph 24

" See Exhibit 2. section 12(0C).

" Id. at paragraph 25.

* See Exhibit 5 (Leter from UBS).

* See Exhibit 6 (Letter from UBS).
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million).”” On or about November 7. 2008, UBS issued a third margin call requesting another $10
million.""  The Defendants offered to post certain sccuritics with a fair market value of
approximately $10 million, all of which were rejected by UBS.'?

Thereafter, UBS sued CDO and SOHC. The allegation against CDO Fund and SOHC is
that cach breached the Cash Warchouse Agreement and the Synthetic Warchouse Agreement.
Specifically, by not bearing 100% of UBS’s risk of loss under both Agreements ($157,949.885.47
of alleged losses with respect to the Cash Warehouse Agreement and $587,357.060.59 of alleged
losses with respect to the Synthetic Warchouse Agreement). ' After some initial discovery. UBS
amended 1ts complaint to add Highland Financial Partners, L.P. ("HFP™) as a defendant. SOHC
15 a wholly-owned subsidiary of HFP. The allegation against HFP was that it was the alter ego of
SOHC and therefore should be held responsible and liable for SOHC s breach of the Synthetic
Warchouse Agreement and Cash Warchouse Agreement. '

To reduce risk surrounding the UBS litigation. CDO and SOHC acquired a Legal Liability
[nsurance Policy (the “Policy™) from Sentinel Reinsurance, Ltd. (“Insurer™). In consideration for
a premium payment of $25.000.000. the Insurer agreed to indemnify the Insured (defined below)
inrespect of any legal hability up to a $100,000.000 Limit if cither: (a) a court in the UBS litigation
makes an order of lability regarding the UBS litigation against the Insured. or (b) the UBS
litigation is settled on terms that provide for a payment by the Insured to UBS. The collective
“Insured™ under the Policy consists of CDO, SOHC and Highland CDO Holding Company,

On - L2017, [Sentinel Holdings Ltd. ("Sentinel™)] paid $25.000,000 to
acquire certain assets (the “Assets™) of the following entities: (a) CDO. (b) Highland CDO
Opportunity Fund. Ltd. ("CDO Offshore™). (¢) Highland CDO Holding Company (*CDO
Holdco™). (d) SOHC. (e¢) Highland Financial Corporation ("HFC™). and () Highland Financial
Partners, 1..P. ("HFP™) (the “Transaction™). CDQO, CDO Offshore, CDO Holdco, SOHC, HEC and
HFP are individually referred to herein as a “Seller Entity™ and collectively referred to herein as
the “Seller Entities.” A full listing of the Assets by cach Seller Entity. plus the fair market value
ot each Asset on the date of Transaction, is set lorth on Schedule A.

The aggregate purchase price paid by Sentinel for the Assets was 525,000,000, The
aggregate fair market value of the assets on the date of the Transaction was $105.647.679. The
document cffectuating the Transaction did not allocate the purchase price among the Assels
acquired by Sentinel. The Seller Entities intend to allocate the purchase price among the Assets
sold as follows:

A) First. to the full balance of all cash acquired:" and

1 See Exhibit 7 (Second Amended Complamt). paragraph 92,

" See Exhibit 8 (Letter from UBS), Exhibit 4, paragraph 27,

12 See Exhibit 4. paragraph 27,

'3 Jd at paragraphs 32, 33,

14 See Exhibit 7. paragraph 194

¥ The total cash held by the Seller Bnuties was $11.073.331 as of the Transaction date.
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B) Then, pro rata among the remaining Asscts based on their respective fair market value.

Questions Presented

Will the form of the Transactions between Sentinel (and affiliates) and the Scller Entities,
including the allocation of the gross proceeds and the Policy, be respected for federal income tax
purposes?

Short Answer
The Transaction should be respected for federal income tax purposes. That is, the form of
the Transaction and the allocation of the gross proceeds among the Assets should be respected.
Further. the Policy should be respected as a legitimate legal liability insurance policy and the Seller

Entities who pay the premium tor such Policy should receive a deduction.

Legal Discussion

Tax Consequences of Transaction,

A transaction which is entered solely for the purpose of obtaining tax benefits and which
are withoutl economic substance are considered shams for federal mcome tax purposes and will
not be given effect.’® The economic substance of a transaction, not its form, is controlling.'” A
transaction is a “sham in substance™ if “the expedient of drawing up papers to characterize
transactions contrary 1o objective cconomic realities and which have no economic significance
beyond expected tax benelits.™™ For example. the Tax Court found a purported purchase of real
property a sham. after taking into consideration the absence of indicia of arm’s-length dealing,
drastically inflated sales prices. and a complete disregard of contractual terms.'"” “[Where ...
there is a genuine multiple-party transaction with cconomic substance which is compelled or
encouraged by business or regulatory realities, is imbued with tax independent considerations, and
is not shaped by tax-avoidance features that have meaningless labels attached, the Government
should honor the allocation.™"

The [RS may attempt to characterize the Transaction as a “sham.”™ The locus of this
argument would be on the fact the Seller Lntities sold assets with a fair market value of
$105.647.679 for a purchasc price of $25.000,000. And this was done solely to fund the
$25.000.000 premium required by the Policy. The obvious question would be why sell all the
Assets ifall was required was $25.000.000. For example. the Seller Entities held over $11 million

" Knetsch v United Stares, 364 US. 361 (19600 Falserd v Commissioner, 85 1.C. 332 (19835).

U Gregory v Helvering, 293 1S, 465 (19335).

W Falserti, 85 T.CL at 347,

ML,

S Frank Lvon Co.v. United States, 435 US, 361, 383-84 (1978): sec also Holluday v Commissioner, 649 F.2d
L1760 1179 (5™ Cir, 1981) (existence of a tax benefit from a transaction does not automatically mean it is a sham so
long as it 1s imbued with tax-independent considerations).

'-J J
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in cash. marketable securities with a value of approximately $9 million, and a $32 million note
that is sccured by over S200 nmullion in asscts held by the debtor.

However, the Transaction is imbued with business purposes.  The Policy provides the
Insureds with indemnification for the first $100,000.000 of any judgment or settlement with
respect to the UBS litigation. While the sales price for the Assets was substantially below their
aggregate fair market value. there may not have been a market for the sale of only a portion of the
Assets. Further, finding a buyer for all their Assets will allow the Seller Entities to wind down
much quicker once the UBS litigation is concluded. Finally, there is no tax rule that would re-
characterize a transaction that may amount to a bad business decision by one party in a transaction
amongst unrelated parties.

Another potential theory the IRS could invoke to re-characterize the Transaction is a
substance over form argument. In this argument. the IRS would likely argue that in substance the
transaction was not a sale of assets followed by the purchase of the Policy. Rather, the Seller
Entities sold the Assets in exchange for the $100,000,000 indemnification from Insurer with
respect to the UBS litigation. That is, the gross proceeds for the Asscts is $100,000.000 and there
1s no premium payment.

While courts exult substance over form, the form of a transaction 1s not ignored and courts
review several factors to determine if the form of a transaction should govern.=' Agreements that
are intended to have economic substance. as opposed to mere tax avoidance, should be given effect
for tax purposes.”> The first factor investigates whether there is a legitimate non-tax business
reason for the form of the transaction (7.e., were the parties motivated at least in part by reasons
other than taxes). Second, courts look to whether the agreements at issue have non-tax economic
substance.”’ This has been construed to determine whether there was a change in the economic
interests of the relevant parties.™ A third factor is the relationship of the parties to the agreement.
Are they independent of each and did they deal at arm’s length?** Finally. courts assess whether
or not the parties disregarded the form of the agreement.”®

Itis clear the Transaction had economic substance as it allowed CDO and SOHC to obtain
legal liability insurance with respect to the UBS litigation. CDO and SOHC are at significant risk
of being held liable to UBS. Furthermore. the transaction no doubt changes the economic interests
of the parties involved. There is a transfer of assets and acquisition of an msurance policy that
provides $100.000.000 of lLability protection. In addition, Sentinel is not related to the Seller
Entitics and cach side to the Transaction was independent of the other. There are no facts to
indicate the Transaction was not the result of arm’s length negotiations. Finally, the parties to the
Transaction have not in any way disregarded the form of the Transaction. Based on the foregoing.

“UNewman v Commissioner, 902 F 2d 159 (2% Cire. 1990).

2 frank Lvon Coov, U5 at 383-84

el at 383,

= Rosenfold v, Conmmissioner, 706 F.2d 1277, 1282 (2™ Cir. 1983).
S Frank Lyon Co v, U8, at 380,

o fed at 582-83.
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the form of the Transaction should be respected for federal mncome tax purposes and not re-
characterized in any manner.

Will the Allocation by the Seller Entities be Respected?

Codc section 1060 should not apply to the allocation of the $25.000.000 among the Assets.
Code section 1060 sets forth spectfic rules for allocating the purchase price to an “applicable asset
acquisition.” An “applicable asset acquisition™ 1s an active trade or business that includes active
and substantial management and operational functions that the taxpayer performs itsclf, not
through independent contractors.””  Alternatively, even if the “active trade or business”
requirement is not met, a group of assets is a trade or business tfits “character is such that goodwill
or going concern value could under any circumstances attach to such group.™® Under either test,
the Asscts sold by the Scller Entities should not constitute an “applicable assct acquisition.”
Further. the holding of land. stock. securities, or other properties for investment does not constitute
an active conduct of a trade or business.” Accordingly. Sentinel and the Seller Entities will not
be required to use the residual method to allocate the purchase price pursuant to Code section 1060.

Free trom the specific requirements of Code section 1060, the purchase price allocation
used by the Seller Entities (as described above) should be respected for federal income tax
purposes.

T lreas. Reg. § 1
Freas. Reg. § 1.
1

§
“Mreas. Reg. §

UBSPROD4837356
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

UBS SECURITIES LLC and
UBS AG, LONDON BRANCH,

Plaintiffs,
- against -

HIGHLAND CAPITAL MANAGEMENT, L.P,,
HIGHLAND CDO OPPORTUNITY MASTER
FUND, L.P., HIGHLAND SPECIAL
OPPORTUNITIES HOLDING COMPANY,
HIGHLAND FINANCIAL PARTNERS, L.P.,
HIGHLAND CREDIT STRATEGIES MASTER
FUND, L.P., HIGHLAND CRUSADER
OFFSHORE PARTNERS, L.P., HIGHLAND
CREDIT OPPORTUNITIES CDO, L.P., and
STRAND ADVISORS, INC., '

Defendants.

Index No.: 650097/2009 | -
FILED

Hon. Marcy S. Friedman
FEB 1 0 2020

IAS Part 60

COUNTY CLERK'S OFFICE
- NEW YORK

BB JUDGMENT »

Plaintiffs UBS Securities LLC and UBS AG, London Branch, having filed a Complaint

against Defendants Highland Capital Management, L.P., Highland CDO Opportunity Master

Fund, L.P., Highland Special Opportunities Holding Company on February 24, 2009;

NOW, Plaintiffs UBS Securities LLC and UBS AG, London Branch having filed their

Second Amended Complaint aga_inst‘ Defendants Highland Special Opportunities” Holding

Company (“SOHC”), Hi__ghlaﬁd CDO Opportunity Master Fund, L.P. (“CDO Fund,” and together

with SOHC, the “Fund Counterparﬁes”), Highland Financial Partners, L.P., Highland Credit

Strategies Master Fund, L.P., Highland Crusader Offshore Partners, L.P., Highland Credit

Opportunities CDO, L.P., and Strand Advisors, Inc., which was consolidated with the claims set

forth in Plaintiffs’ June 28, 2010 Complaint against Defendant Highland Capital Management,

L.P. (Index. No. 650752/2010);
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NOW, the Court having held trial from July 9, 2018 through July 27,2018, én (1) Plaintiffs’ ,
third and fourth causes of action against the Fund Counterpatties, and (2) Defendant Highland |
Capital Management, L.P.’s counterclaims against Plaintiffs; |

AND the Court hav_ing rendered a ﬁnal Decision and Order after Trial on November 14,

2019, in which it found in favor of Plaintiffs UBS Securities LLC and UBS AG, London Branch
on their third and fourth causes of action against the Fund Counterparties, and dismissed Defendant
Highland Capital Management, L.P.’s counterclaims with prejudice;

IT IS NOW HEREBY ORDERED AND ADJUDGED that Plaintiffs UBS Secu’rities LLC

, with an add;ess of 677 Washington Blvd, Stamford, Connecticut, and 299 Park Avenue, New
York, New York and UBS AG, London Branch With an address of Finsbury Avenue, London .
United Kingdom are granted a judgment of $519,374,149 and entitled to prejudgment interest in
the ambunt of 9% simple interest per year from the date of the breach, which thé Court has
determined is December 5, 2008, for an overall judgment as of January 22, 2020 of
3,1*939’957’799‘44’ with additional fnterest per day thereafter df $128,065 until entry of judgment,
to be apportioned among Defendants as follows:

0] $264,880,815.99 against Defendant Highland CDO Opportunity Master Fund, L.P.
with an address of 52 Reid Street, Hamilton, Bermuda, plus $265,497,661.73 in
prejudgment interest, for a total judgment against Defendant Highland CDO
Opportunity Master Fund, L.P. as of January 22, 2020 of $530,378,477.72 with

add1t10nal prejudgment mterest per day thereafter of $65,313.08 until entry of !

Mg Sum oF #1,ZH0 A4S 52 for

Judgment in the total amount, and it is ordered that Plaintiffs shall have execution |
"ot $52\,1AQ, 42020

thereof, provided tha enforcement shall be stayed as to $35 955,000 (51% of $70.5

-million); and
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(i)  $254,493,333.01 against Defendant Highland Special Opportunities Holding
Company with an address of Walker House, 87 Mary Street, George Town, Grand
Cayman, Cayman Islands, plus $255,085,988.72 in prejudgment interest, for a total

* judgment against Defendant Highland Special Opportunities Holding Company as
of January 22, 2020 of $509,579,321.73 with additional prejudgment interest ger .

Yhe aum of $1,142,2% ,e;,%r

day thereafter of $62,751.78 until entry of judgment in'the total amount, and it is
o $510,774005.50, -

ordered that Plaintiffs shall have execution thereof, provided that enforcement shall

be stayed as to $34,545,000 (49% of $70.5 million).

Dated: New York, New York . '
January 79 , 2020 ' -/ Py

F |L ED Y/SFRIEDMAN, JSC.
FEB 10 2020 7/// /JMCEE Rﬁf f%
COUNTY CLERKS _oFF\G‘Ei o 4
NEW YORK
3
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - INDEX # 650097/2009

UBS Securities LLC, UBS AG, London‘ Branch

Plaintiff(s)/Petitioner(s)
Against

Highland Capital Management, L.P., Highland CDO
Opportunity Master Fund, L.P., Highland Special
Opportunities Holding Company, Highland Financial
Partners, L.P., Highland Credit Strategies Fund,
Highland Crusader Offshore Partners, L.P., Highland
Credit Opportunities CDO, L.P., Strand Advisors Inc.

Defendant(s)/Respondent(s)

JUDGMENT

Attorney for the Prevailing Party

Latham & Watkins LLP ‘ 2’ - Z' ‘
885 Third Avenue " FILED AND
New York, NY 10022 . DOCKETED
(212) 906-1200 \ '

) FEB 102020
Kirkland & Ellis LLP 10720 AM
601 Lexington Ave AT . OFFICE

New York, NY 10022 N:Y, CO. CLK'S OFFR:

(212) 446-4800
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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S):

: P | NDEX NO. 650097/ 2009
O S R O 2O 07 o836 26:08, Bt S o
SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: MARCY S. FRIEDMAN PART _ 60
‘ Justice

UBS SECURITIES LLC, INDEX NO. 650097/2009
-against- MOTION DATE

HIGHLAND CAPITAL MANAGEMENT, L.P., et al., MOTION SEQ. NO. _ 026, 027

The following papers, numbered 1 to were read on this motion for summary judgment.

Notice of Motion/ Order to Show Cause — Affidavits -— Exhibits ... No {s}.

Answering Affidavits — Exhibits ‘ No (s).

Replying Affidavits No (s).

Cross-Motion: [] Yes [ No

Upon the foregoing papers, it is ordered that this motion

It is hereby ORDERED that these motions for summary judgment are decided in accordance
with the attached decision and order of today’s date.

Dated: I~-1a-7 1%/ é J.S.C.

MARCY S. FRIEDMAN, J.5.C.

1. Chock ONe: ..o [] casE pisPosEp sz NON-FINAL DISPOSITION
2. Check as appropriate:.....Motion is: || GRANTED [ pENiED [ ] GRANTED IN PART [ ] OTHER
3. Check if appropriate:................... (] sETTLE ORDER [ SUBMIT ORDER

D DO NOT POST D FIDUCIARY APPOINTMENT D REFERENCE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 60

- - - e X
UBS SECURITIES LLC and UBS AG, LONDON BRANCH,

Plaintiffs,

. Index No. 650097/09
-against-

HIGHLAND CAPITAL MANAGEMENT, L.P., HIGHLAND
SPECIAL OPPORTUNITIES HOLDING COMPANY,
HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P,
HIGHLAND FINANCIAL PARTNERS, L.P., HIGHLAND
CREDIT STRATEGIES MASTER FUND, L.P., HIGHLAND
CRUSADER OFFSHORE PARTNERS, L.P., HIGHLAND
CREDIT OPPORTUNITIES CDO, L.P., and STRAND
ADVISORS, INC.,

Defendants.

FRIEDMAN, J:

This action arises out of a failed restructured transaction for securitization of
collateralized loan obligations (CLOs) and credit default swaps (CDSs).  Plaintiffs UBS
Securities LLC (UBSS) and UBS AG, London Branch (UBS AG) (together, UBS) seek damages
of $686 million in investment losses from the following affiliated defendants: Highland Capital
Management, L.P. (Highland Capital); Highland Financial Partners, L.P. (Highland Financial);
Highland Special Opportunities Holding Company (SOHC); Highland CDO Opportunity Master
Fund, L.P. (CDO Fund); Highland Credit Strategies Master Fund, L.P. (Credit Strategies),
Highland Crusader Offshore Partners, L.P. (Crusader Fund), Highland Credit Opportunities
CDO, L.P. (Credit Opp Fund); and Strand Advisors, Inc. (Strand).!

The second amended complaint (complaint) asserts causes of action for fraud against the

Fund Counterparties (first and second causes of action), breach of contract against the Fund

! SOHC and CDO Fund are referred to as the Fund Counterparties. Credit Strategies, Crusader Fund, and Credit
Opp Fund are referred to as the Affiliated Transferee defendants.
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Counterparties (third and fourth causes of action), fraudulent conveyance against all defendants
(fifth cause of action), tortious interference with contractual relations against the Affiliated
Transteree defendants (sixth cause of action), declaratory judgment for general partner liability

against Strand (seventh cause of action), and declaratory judgment for alter ego liability against

Highland Financial (eighth cause of action).2
The instant action was consolidated with another action commenced by UBS only against

Highland Capital. (UBS Secs. LLC v Highland Capital Met. L.P., Sup Ct, NY County, Nov. 1,

2010, Fried, J., index No. 650752/10.) The complaint in that action asserts causes of action
against Highland Capital for fraud (first and second causes of action), breach of the covenant of
good faith and fair dealing (third cause of action), fraudulent conveyance (fourth cause of
action), and tortious interference with contractual relations (fifth cause of action).

Highland Capital, Highland Financial, Strand, and the Affiliated Transferee defendants
move for summary judgment dismissing all causes of action against them. By separate motion,
the Fund Counterparties seek summary judgment dismissing all causes of action against them.>

Factual Background

It is undisputed that the transaction at issue (Transaction), known as the Knox
Warehouse, called for UBS to finance the purchase of CLOs and related CDSs and to hold them
as “warehouse assets” for the benefit of Highland Capital, which was to sponsor the

securitization. (Compl., §94, 35.) As pleaded in the complaint, Highland Capital was the

? The second and sixth causes of action are purportedly pleaded solely to preserve them for appeal.

* After service of the motion, UBS settled its claims in this action against defendants Credit Strategies and Crusader
Fund, two of the Affiliated Transferee defendants. (See Kirkland & Ellis Letter dated Jan. 7,2016.)

2
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investment manager of Highland Financial, ﬁnd these two entities allegedly owned and/or
controlled the Fund Counterparties and the Affiliated Transferee defendants. (Id., 1922, 25.)
Strand was Highland Capital’s general partner, (Id., 723.) Nonparty James Dondero was the
president, founder, and owner of Highland Capital, and allegedly controlled all of the Highland
entities through Highland Capital. (Id., 122, 25.)

The Cash and Synthetic Warehouse Agreements

The parties® dispute arises out of the following three agreements, all of which are dated as
of March 14, 2008: an Engagement Letter, entered into between UBSS and Highland Capital
(Corcoran Aff., Ex. 13); a “Synthetic Warehouse Agreement,” entered into among UBS AG, the
Fund Counterparties, and Highland Capital (Corcoran Aff., Ex. 14); and a “Cash Warehouse
Agreement,” entered into among UBSS, the Fund Counterparties, and Highland Capital
(Corcoran Aff., Ex. 15). Inthe Engagement Letter, UBSS agreed to act “as the financial
arranger and placement agent in connection with a proposed collateralized debt obligations
transaction with an anticipated aggregate issuance size of approximately U.S.$818 million in
securities . . . (the ‘Transaction’).” The Transaction contemplated the “formation and
capitalization of a special purpose vehicle or vehicles (collectively, the ‘Issuer’) . . . that will
acquire an investment portfolio” comprised of CLOs and CDSs that reference CLOs, to be
managed by Highland Capital as “Servicer.” (Id., § 1, 3 [a].) Inthe Engagement Letter,
UBSS and Highland Capital “agree[d] that the CDO Fund and SOHC will in aggregate bear
100% of the risk of the Warehouse Facility in accordance with their respective Allocation
Percentages (as defined in the Warehouse Documents) and otherwise in accordance with the

terms of the Warehouse Documents . .. ." (Id,, § 3 [c].)
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Section 5 (B) of the Synthetic Warehouse Agreement opens with the clause “On the
Closing Date:” and provides, among other things, for compensation to UBS by the Fund
Counterparties for CDS Losses. Subsection 5 (B) (2) provides that “[a}n amount equal to the

excess, if any,” of CDS Losses over CDS Gains

“shall collectively be paid by each of the CDO Fund and SOHC
after notice from UBS of the amount due, by wire transfer in
immediately available funds (i) on the Termination Date in the
case of a Termination Date occurring on (a) March 14, 2009, (b)
March 14, 2010 or (c) the Closing Date or (ii) three Business Days
after the Termination Date in the case of any other Termination
Date. Such CDS Loss shall be allocated among the CDO Fund
and SOHC on the basis of their respective Allocation Percentages.”

Section 5 (B) (2} defines CDS Losses as follows:

“(x) the sum of (1) the aggregate Floating Amount payments and
Physical Settlement Amount payments made by UBS with respect
to all of the Credit Default Swaps as to which a Floating Amount
Event or a Credit Event occurred under the terms thereof, pius (2)
the aggregate amount of Net Hedging Payments made by UBS
with respect to all Hedging Transactions related to the Credit
Default Swaps, plus (3) the aggregate Replacement Losses
determined with respect to all of the Credit Default Swaps and the
related Hedging Transactions that were terminated or novated or as
to which the exposure was retained by UBS, in each case upon the
designation of the Reference Obligation relating to such Credit
Default Swap as an Ineligible Security (such amount in this clause

(x), the ‘CDS Losses’)....”
(emphasis in original.) Ineligible Security is defined as: “any Reference Obligation in the
CDS Portfolio which has become ineligible for sale to the Issuer on the Closing Date as a result
of the failure of such Reference Obligation to conform to the Eligibility Criteria as it exists at
such time of determination. . . .” (Synthetic Warehouse Agreement, Ex. A-2.) This definition
further states: “Each of the following is an ‘Ineligible Security’: a Defaulted Security, a
Designated Security and a Written Down Security.” (Id.) Closing Date is defined as “the date

4
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of the closing of the Transaction and the issuance of the CDO Securities.” (Id., Ex. A-1))
Section 5 of the Synthetic Warehouse Agreement further provides: “To the extent the

Closing Date fails to occur, allocation of CDS Losses, CDS Gains and any other amounts

payable hereunder will be determined in accordance with the provisions of Section 6 hereof.”

Section 6 (C), in turn, provides:

“To the extent there are any CDS Losses, the CDO Fund and
SOHC shall collectively be responsible for 100% of any such CDS
Losses. Such CDS Losses shall be allocated between the CDO
Fund and SOHC on the basis of their respective Allocation
Percentages. [Each of the CDO Fund and SOHC shall, after
notice of the amount due from UBS, remit such amounts by wire
transfer in immediately available funds to UBS within three
Business Days after the Termination Date.”

The Cash Warehouse Agreement, section 5 (A), provides that, in the event that “the
Closing Date fails to occur on or prior to the Termination Date, . . . UBS shall be authorized (but
not required) to sell each Collateral Obligation then in the Warehouse Account in accordance
with the Liquidation Procedures.” This section turther provides: “Following the completion
of such liquidation of the Collateral Obligations, any Aggregate Collateral Loss shall be
allocated to the CDO Fund and to SOHC on the basis of their respective Allocation Percentages”
and shall be paid to UBS.

UBS Margin Calls and Termination of Agreements

Section 12 (C) of the Synthetic Warehouse Agreement required the Fund Counterparties
to transfer an additional deposit of $10 million in cash or eligible securities into a “Deposit
Account” in the event that the “Deposit Threshold Exposure Amount is greater than or equal to
U.S. $100,000,000.”  On September 16, 2008, UBS made a “margin call” under section 12 ‘(C)
of the Synthetic Warehouse Agreement, demanding additional collateral of $10 million from

5
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cach of the Fund Counterparties. (Compl., 177.) The Fund Counterparties satisfied this
margin call on September 19, 2008. (Id., ¥ 79.) On October 21,2008 UBS made a second
margin call under section 12 (C) of the Synthetic Warehouse agreement, which the Fund
Counterparties satisfied on October 24 by posting assets with a notional valué of $49.97 million.
(Id., 99 90, 91.) On November 7, 2008, UBS made a third margin call. Highland Capital and
the Fund Counterparties allegedly offered to post various securities to satisfy this margin call.
(1d., 1 94-95.) On November 13, UBS rejected the securities and requested cash or cash
equivalent collateral. (Id., § 96.)

On December 3, 2008, UBS terminated the parties’ agreements based on the Fund
Counterparties’ failure to post the requested collateral. (Id., M 99-100.) Shortly thereafter,
UBS demanded payment for its losses under the Cash and Synthetic Warehouse Agreements.
(1d., 99103, 105.) On January 5, 2009, UBS notified Highland Capital and the Fund
Counterparties of the failure to pay UBS’s losses, and commenced unwinding the warehouse
facility. (Id.,9106.) On January 16, 2009, UBS conducted an auction of the warehoused
assets, as contemplated under the parties’ agréements, and on March 19, 2009, UBS notified
Highland Capital and the Fund Counterparties of UBS’s final accounting, and asserted that these

entities owed UBS $686,853,290.26. (Id., 17 106-107.)*

* The parties’ claims and the procedural history of this action and two related actions are further discussed in several
previous decisions of the Appellate Division and of this court, familiarity with which is presumed. (See UBS Secs.
LLC v Highland Capital Met., L.P., 93 AD3d 489 [1st Dept 2012]; 86 AD3d 469 [1st Dept 2011]; 70 AD3d 526 [1st
Dept 2010]; 42 Misc 3d 580 [Sup Ct, NY County 2013]; 30 Misc 3d 1230 [A], 2011 NY Slip Op 50297 [U] [Sup Ci,
NY County 2011]; 25 Misc 3d 1243 [A), 2009 NY Slip Op 52565 [U] [Sup Ct, NY County 2009].) To the extent

that additional facts are necessary to resolve the instant motions, they are discussed in the legal analysis that follows.
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I SOHC and CDO Fund’s Summary Judgment Motion (mot seq 027)

The Fund Counterparties seek summary judgment dismissing all of the causes of action
of the complaint, on four principal grounds: UBS cannot show that it suffered any damages.
UBS committed prior material breaches of the parties’ Agreements that excused the Fund
Counterparties’ performance. UBS did not justifiably rely on any misrepresentation that would
support its fraud claim. UBS’s claim against them as fraudulent transferors must be dismissed
because New York does not recognize such a claim.

Limitation of Liability and UBS’s Damages

The Fund Counterparties argue that UBS suffered no damages with respect to the Credit
Default Swaps, which accounted for most of the warehoused assets. This argument is based
upon defendants’ intérpretation of “CDS Losses,” as defined in section 5 (B) (2) (x) of the
Synthetic Warchouse Agreement. In particular, defendants argue that this definition “largely
limited compensation [with respect to Credit Default Swaps] to realized losses™; that “an
unrealized loss could become a ‘CDS Loss® only ‘upon the designation of the Reference
Obligation relating to such Credit Default Swap as an Ineligible Security”; and that UBS’s
failure to designate any such Obligation as an Ineligible Security precludes it from recovering
damages. (Fund Counterparties’ Memo. In Supp. at 12-13.)

It is well settled that “agreements are construed in accord with the parties” intent,” and a
“written agreement that is complete, clear and unambiguous on its face must be enforced

according to the plain meaning of its terms.” (Greenfield v Philles Records, 98 NY2d 562, 569

[2002].) The court’s “aim is a practical interpretation of the expressions of the parties to the

end that there be a ‘realization of [their] reasonable expectations.”” (Brown Bros. Elec. Contrs.,
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Inc. v Beam Constr. Corp., 41 NY2d 397, 400 [1977] [internal citation omitted]; Matter of
Lipper Holdings, LLC v Trident Holdings, LLC, 1 AD3d 170, 171 [1st Dept 2003] [a “cqntract
should not be interpreted to produce a result that is absurd, commercially unreasonable or
contrary to the reasonable expectations of the parties” [internal citations omitted].) “A contract
is unambiguous if the language it uses has “a definite and precise meaning, unattended by danger
of misconception in the purport of the [agreement] itself, and concerning which there is no
reasonable basis for a difference of opinion.”” (Greenfield, 98 NY2d at 569 [internal citation
omitted].) It is further settled that “[e]xtrinsic evidence of the parties’ intent may be considered
only if the agreement is ambiguous, which is an issue of law for the courts to decide.” (Id.)

It is undisputed that the Warehouse Agreements were terminated prior to securitization
and therefore prior to a Closing Date.  As provided in section 5 of the Synthetic Warehouse
Agreement (quoted supra at 5), section 6 governs the determination of CDS Losses in the event a
closing fails to occur.  Thus, the issue is whether any CDS Losses arose under section 6.

The definition of CDS Losses specifies three separate components of such Losses:

(1) “aggregate Floating Amount payments and Physical Settlement Amount payments made by
UBS”; (2) “aggregate amount of Net Hedging Payments made by UBS”; and (3) “aggregate
Replacement Losses.” (Synthetic Warehouse Agreement, § 5 [B] [2] [x] [quoted in full, supra
at4.) The requirement that a Reference Obligation be designated an Ineligible Security is set
forth in the last clause of subdivision (3) of the definition of CDS Losss;s. Subdivision (3)
concerns the Replacement Losses component of CDS Losses. The inclusionlof the Ineligible
Security designation requirement in subdivision (3) unambiguously requires compliance with

that requirement in order to claim Replacement Losses, as a component of CDS Losses, under
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section 5 of the Synthetic Wafehouse Agreement.

As attested by Phillip Braner, Managing Director of Structured Products for Highland
Capital and previous Chief Operating Officer of Highland Financial, “[t]he UBS-affiliated
entities . . . did not designate any of the credit default swaps held in the synthetic warehouse as
ineligible securities.” (Braner Aff., 99 1-2.) The Fund Counterparties contend that UBS is
therefore barred from claiming Replacement Losses under section 6 of the Synthetic Warehouse
Agreement. In support of this contention, they claim that CDS Losses are calculated in the
same manner under both sections 5 and 6, because section 6 uses the defined term CDS Losses
from section 5.

In arguing that UBS did not sustain any damages, however, the Fund Counterparties do
not claim merely that UBS failed to designate Ineligible Securities pursuant to section 5 (B) (2)
(x). Rather, they argue that the Synthetic Warchouse Agreement “expressly limited damages to
realized losses” and that “[t]he designation of such securities as ‘Ineligible’ in order to recover
unrealized market losses, is clearly required by the definition of ‘CDS Losses.’” {Fund
Counterparties’ Memo. In Supp. at 4, 13.)°

The definition of CDS Losses does not by its terms distinguish between realized and

unrealized losses and, indeed, does not use those terms. Although the Fund Counterparties

5 The Fund Counterparties at times state, without qualification, that under the Synthetic Warehouse Agreement, the
Fund Counterparties “were responsible for realized losses, but not unrealized losses.” {Fund Counterparties’
Memo. In Supp. at 16; see also id. at 4, 6, 15.) At other times, they acknowledge that unrealized losses are
recoverable against them under the Synthetic Warchouse Agreement, but only upon the designation of an Ineligible
Security. (1d. at 13.)

The Fund Counterparties also argue that while the Synthetic Warehouse Agreement made them liable only for
“actual, realized losses on documented CDS assets” (Fund Counterparties’ Memo. In Supp. at 6), they were liable
for “market losses on cash assets” under the Cash Warehouse Agreement. (Id. at 6, 15.)
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assert that the terms of the Synthetic Warehouse Agreement are unambiguous (Fund
Counterparties’ Reply Memo. at 3), they resort to parol evidence from their expert to support
their claim that, under the Synthetic Warehouse Agreement, in order for unrealized losses to be
included within the definition of CDS Losses, UBS must designate Ineligible Securities.
(Corcoron Aff., Exs. 39, 39-A [Aff. of Adam Warren, 7 5; Warren Expert Report at 15].)

In response, UBS does not dispute that it did not designate Ineligible Securities. Rather,
it argues that “securities can only be designated ‘Ineligible’ if and when the Knox Warehouse is
securitized and sold to the market on a Closing Date.”  (UBS Memo. In Opp. at8.) UBS
asserts that where, as here, the Agreement was terminated prior to securitization, the Ineligible
designation “could not have been required for UBS to recover losses because UBS could not
have done so [i.e., could not have. made the Ineligible designation] under the clear contractual
terms.”  (Id. [emphasis in original].) According to UBS, “[t]his is why the contract expressly
distinguishes the calculation of CDS Losses upon securitization and Closing (in which case
Ineligible Securities must be designated as such and removed from the securitization pool) from
the calculation of CDS Losses if the agreement is terminated before securitization (in which case
securities cannot be designated Ineligible, and the Fund Counterparties are responsible for all
Replacement Losses, including unrealized losses, on the CDS assets).” (Id. at 8-9.)

UBS’s contention that securities could only. have been designated Ineligible in the event
of a closing appears to be highly questionable. ~As discussed above, Ineligible Security is
defined to mean “any Reference Obligation in the CDS Portfolio which has become ineligible for
sale to the Issuer on the Closing Date. .. .”  (Synthetic Warehouse Agreement, Ex. A-2.) Other

provisions of the Synthetic Warehouse Agreement address designation of Ineligible Securities

10
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prior to Closing.  Thus, section 5 (A) provides for the Servicer to “notify UBS promptly if at
any time during the term of this Agreement it becomes aware that a Reference Obligation or the
related Credit Default Swap does not conform to the Eligibility Criteria.” This section thén sets
forth procedures for UBS to designate Reference Obligations as Ineligible Securities. In the
event UBS terminates the related CDSs or retains exposure, section (A) also sets forth
procedures for UBS to calculate Replacement Loss and Replacement Gain “following the
designation of such Reference Obligations as Ineligible Securities or otherwise pursuant to
Section 6. . . .”

The court nevertheless concludes that the Fund Counterparties do not on this record
dernonstrate as a matter of law that, under these circumstances in which the Agreement was
terminated without a closing having occurred, the Synthetic Warehouse Agreement
unambiguously provides that the Fund Counterparties are responsible for um‘ealizéd losses only
upon designation of the Reference Obligations relating to the CDSs as Ineligible Securities.

The parties submit sharply conflicting expert reports on the items to be included in
calculating UBS’s damages, including the propriety of including unrealized losses in calculating
CDS Losses. (See Corcoran Aff,, Ex. 39 A {Report of Defs.” Expert Adam Warren]; Corcoran
AfY., Ex. 33 [Report of UBS’s Expert Louis Dudney].) To the extent that the determination of
UBS’s damages will involve assessment of the credibility of the parties’ experts, the
determination is not properly made on a motion for summary judgment. (See generally Bradley
v Soundview Healthcenter, 4 AD3d 194, 194 [1st Dept 2004] [*Conflicting expert affidavits raise
issues of fact and credibility that cannot be resolved on a motion for summary judgment™];

accord Manswell v Montefiore Med. Ctr., 144 AD3d 564 {1st Dept 2016].)
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Significantly also, the Synthetic Warehouse Agreement contains separate provisions—
sections 5 and 6, respectively—for calculation of CDS Losses at closing and in the event closing
does not occur.  Section 5 expressly provides: “To the extent the Closing Date fails to occur,
allocation of CDS Losses, CDS Gains and any other amounts payable hereunder will be
determined in accordance with the provisions of Section 6 hereof.” Section 6, however,
employs the defined term for CDS Losses from section 5. On this record, it is unclear whether
it is reasonably possible, consistent with settled precepts of contract interpretation, to read

section 6 so that it is not rendered meaningless. (See generally Beal Sav. Bank v Sommer, 8

NY3d 318, 324-25 [2007].)° Put anothef way, it is unclear what independent purpose section 6
serves if the calculation of CDS Losses is the same as that under section 5.

The parties must also address whether, in construing the Synthetic Warehouse
Agreement, the court should read that Agreement together with the contemporaneous

Engagement Letter and Cash Warehouse Agreement. (See Brax Capital Group, LLC v

WinWin Gaming, Inc., 83 AD3d 591, 592 [1st Dept 2011] [contemporaneous documents

governing the same transaction should generally be read together]; Gulf Ins. Co. v Transatlantic

Reins. Co., 69 AD3d 71, 81 [1st Dept 2009] [same].) For example, the parties must address

whether the differing terms of the Cash Warehouse Agreement regarding the Fund

% As held in Beal, a court presented with a contractual interpretation issue should “construe the [contract] so as to
give full meaning and effect to the material provisions. A reading of the contract should not render any portion
meaningless. Further, a contract should be read as a whole, and every part will be interpreted with reference to the

whole; and if possible it will be so interpreted as to give effect to its general purpose.” (8 NY3d at 325-325
[internal quotation marks and citations omitted). )
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Counterparties’ liability in the event of failure to close are relevant to, or instructive regarding,
the interpretation of the definition of CDS Losses in the Synthetic Warehouse Agreement.

In sum, the court cannot find as a matter of law on this record that UBS is not entitled to
recover unrealized losses. Determination as to whether the Synthetic Warehouse Agreement is
ambiguous in this regard must await further clarification by the parties at trial.”

The court turns to the Fund Counterparties® further contentions that UBS received
hedging gains of approximately $128 million following the Fund Counterparties’ alleged
December 2008 breach, and that, if these gains are offset against any losses, UBS sustained no
damages. (Fund Counterparties’ Memo. In Supp. at 6-7, 19.®  Determination of the effect of

UBS’s hedging on its damages claim can only be determined on a record that is fully factually

7 UBS relies on what it characterizes as defendants’ “contemporaneous business records” showing that “the parties
intended and expected that unrealized CDS losses would be included in Defendants’ liability in the event of
Termination.” (UBS Memo. In Opp. at 9.) These documents include the following: “Cash Forecast” from
September 2008, showing a “Transaction Amount” of “(50,000,000)” on March 20, 2009, which was noted to be
“[b]ased on total unrealized losses of $100mm” (Landis AfT,, Ex. 27); SOHC’s income Statement, which noted a
“[c]hange in unrealized losses of $(53.9)m” (id., Ex. 28 at 3.) Inaddition, UBS submits a document titled “Review
Knox Transaction and contract ammendment [sic] (Interim Audit Procedures),” prepared by Highland Financial's
accountant for the period ending March 31, 2008. (1d., Ex. 29.) This document contained a statement that
“[u]nrealized gains/losses are included in the warehouse economics that are absorbed by SOHC and CDO Fund.”
(I1d. at PWC-HCMO00011538.) It further stated that, “{i}f the transaction does not take place (i.e. CDO securities are
not issued), then CDO Fund and SOHC will share economics (both gain and loss) of the warehouse period based on
a 51% (CDO Fund) and 49% (SOHC) split.”  (Id. at PWC-HCMO0001 1539)

The court declines to consider this evidence prior to determination of whether the Synthetic Warehouse
Agreement is ambiguous as to the Fund Counterparties’ liability for unrealized losses related to CDSs. (See
generally Greenfield, 98 NY2d at 569.)

8 Although the Fund Counterparties contend that unrealized losses are not recoverable, they calculate realized
losses of approximately $20-21 million. (Fund Counterparties” Memo. In Supp. at 16.)
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developed as to the types of hedging transactions as well as the relationship between the Fund
Counterparties’ alleged breaches, the losses on the warehouse assets, and the gains on the hedges.
Moreover, as noted above, the parties submit sharply conflicting expert reports on the items to be
included in calculating UBS’s damages. These reports dispute not only the Fund
Counterparties’ liability for unrealized losses, but also the extent of required éffsets, including
offsets for UBS’s hedging gains. (See Corcoran Aff., Ex. 39 A [Report of Defs.” Expert Adam
Warren]; Corcoran Aff., Ex. 33 [Report of UBS’s Expert Louis Dudney].) To the extent that
expert testimony is required on the offset issue, its assessment will require credibility
determinations that are not properly made on this motion.

The branch of the Fund Counterparties® motion for summary judgment, based on UBS’s
inability to prove damages, will accordingly be denied.

Prior Material Breaches by UBS

The Fund Counterparties argue that, prior to their alleged breach, UBS had already
breached the parties’ agreements by, among other things, miscalculating losses using
“undocumented ‘Dummy Swaps’” to inflate losses and “refusing to pay CDS Gains.” (F und
Counterparties” Memo. In Supp. at 22.) The Fund Counterparties claim that UBS also recorded
changes in exposure attributable.to swaps involving Lehman Brothers, even after Lehman
Brothers’ bankruptcy filing caused the CDS agreements to terminate. (Id. at 22-23.)

According to the Fund Counterparties, these improper calculations ultimately resulted in
unfounded margin calls by UB'S, and UBS’s premature termination of the parties’ agreements
when the Fund Counterparties failed to satisfy the third margin call. (Id. at 23.) The Fund

Counterparties clair that these breaches by UBS were material and excused the Fund
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Counterparties’ performance under the parties’ agreements (id. at 19-20), thereby warranting
dismissal of UBS’s third and fourth causes of action for breach of the Cash and Synthetic

Warehouse Agreements, respectively.

A material breach of a contract may excuse a non-breaching party’s performance. (See

Grace v Nappa, 46 NY2d 56Q, 567 [1979].) The court assumes, without deciding, that this
doctrine is applicable under these circumstances in which defendants did not repudiate the
contract—an issue the parties have not addressed. The court holds, however, that the Fund
Counterparties fail to make a prima facie showing that UBS’s conduct was impermissible under
the Warehouse Agreements. As discussed above, the parties submit conflicting affidavits and
evidence concerning the propricty of UBS's damages calculation, which resulted in the
underlying margin calls. With each party “cast[ing] the other party in the role of the primary

contract offender,” issues of fact preclude summary judgment. (See Boston Concessions Group.

Inc. v Criterion Ctr. Corp., 200 AD2d 543, 545 [1st Dept 1994]; W. E. Blume, Inc. v City of
New York, 78 AD2d 608, 608 [1st Dept 1980].) Moreover, a factual issue exists as to whether

any breach was material. (See generally Garofalo Elec. Co. Inc. v New York Univ., 300 AD2d

186, 189 [1st Dept 2002] [“The question of whether there has been substantial performance—or

a breach—is to be determined, whenever there is any doubt, by the trier of fact”]; WILJEFF

LLC v United Realty Mgt. Corp., 82 AD3d 1616, 1617 [4th Dept 2011] [“Generally, the

question whether a breach is material is for the finder of fact,” unless “the evidence concerning
the materiality is clear and substantially uncontradicted” (internal quotation marks and citation
omitted)].) Accordingly, the branch of the Fund Counterparties’ motion for summary

Judgment, based upon UBS’s purported prior material breaches, will also be denied.
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UBS’s Reliance Upon Omissions or Misrepresentations

The Fund Counterparties also seek dismissal of UBS’s first and second causes of action
for fraud, on the ground that UBS cannot establish the justifiable reliance element of a fraud
claim.

“The elements of a cause of action for fraud require a material misrepresentation of a
fact, knowledge of its falsity, an intent to induce reliance, justifiable reliance by the plaintiff and

damages.” (Eurycleia Partners, LP v Seward & Kissel, LLP, 12 NY3d 553, 559 [2009];

Lama Holding Co. v Smith Barney, 88 NY2d 413, 421 [1996].) A fraud claim must be pleaded

with particularity pursuant to CPLR 3016 (b).

In New York, sophisticated parties have an affirmative duty to protect themselves from
misrepresentations made in arm’s length business transactions by undertaking a reasonable

investigation of the details of the transactions. (ACA Fin. Guar. Corp. v Goldman, Sachs & Co

an

25NY3d 1043, 1044 [2015] [ACA]; DDJ Mgt.. LLC v Rhone Group L.L.C., 15 NY3d 147,154
[2010] {DDIJ].) “Moreéver, ‘when the party to whom a misrepresentation is made has hints of
its falsity, a heightened degree of diligence is required of it. It cannot reasonably rely on such
representations without making additional inquiry to determine their accuracy.”” (ACA, 25

NY3d at 1044-1045, quoting Centro Empresarial Cempresa S.A. v America Movil. S.A.B. de

C.V., 17 NY3d 269, 279 [2011] [Qm].) Thus, where a plaintiff is aware that it has not been
provided with financial information to which it is entitled, its duty to perform a “heightened
degree of diligence™ is triggered. (ACA, 25 N'Y3d at 1045 [internal quotation marks and
citations omitted].) As the Court of Appeals has emphasized, “the question of what constitutes

reasonable reliance is not generally a question to be resolved as a matter of law on a motion to -
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dismiss.” (ACA, 25 NY3d at 1045; DDJ, 15 NY3d at 155 [“The question of what constitutes
reasonable reliance is always nettlesome because it s so fact-intensive” (ipternal quotation marks
and citation omitted)].)

In support of their contention that UBS cannot prove justifiable reliance, the Fund
Counterparties argue that UBS assessed their credit rating as “D3, the lowest available rating for
a party not already in default, when it entered into the Restructured Transaction.” (Fund
Counterparties” Memo. In Supp. at 24, 3, citing, e.g., Corcoran Aff,, Ex. 7 [Dep. of UBS’s David
Bawden at 163, 256 [characterizing Fund Counterparties as “weak counterparties™].)

According to the Fund Counterparties, “UBS mandated a hedging strategy and the booking of a

. full reserve as conditions for internal approval, because it did not deem the Fund Counterparties
as being capable of paying' what UBS believed it would be owed upon execution of the
contracts.” (Fund Counterparties’ Memo. In Supp. at 24, 3, citing, e.g., Corcoran Aff., Ex. 11
[Dep. of Michael Threadgold at 55] [conditioning approval on “appropriate hedging for
counterparty risk”].) The Fund Counterparties conclude that, because UBS knew of their
financial strength (or lack thereof), UBS could not have justifiably relied upon any
misrepresentations or omissions regarding their creditworthiness or assets. {Fund
Counterparties’ Memo. In Supp. at 24.)

‘In opposing the Fund Counterparties” motion, UBS submits the affidavit of a former
employee who was a member of the UBS team that worked on the Highland Capital engagement,
stating that Highland Capital’s Philip Braner explained that Highland Capital “could (was willing
to) exercise its control over the various Highland-affiliated funds to move assets between and

among the affiliated funds, thereby making assets available to UBS from Highland-affiliated
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funds other than the Fund Counterparties.” (Landis Aff,, Ex. 58 [Aff. of Timothy LeRoux, ¥
46, 47.) UBS also relies on the testimony of various employees as to their reliance upon the
Fund Counterparties’ misrepresentations concerning their finances and assets when deciding
whether to enter into the Warehouse Agreements. (See e.g. Landis Aff,, Ex. 58 [Aff. of
Timothy LeRoux, 9 5-6, 12-20, 30-.48] [attesting, among other things, to alleged
misrepresentations as to the Fund Counterparties’ ownership of assets posted as initial
restructuring collateral]; id., Ex. 59 [Dep. of Peter Chudy at 126-127]; id., Ex. 60 [Dep. of David
Bawden at 227-228}; id., Ex. 61 [Dep. of Steve Marotta at 55-56] [depositions of UBS
employees arguably supporting inference of reliance on financial information provided to UBS
by defendants).)® The reasonableness of that reliance is not subject to summary disposition, as
it requires development of the factual record as to the information provided to UBS and
assessment of the UBS employees’ review of the information.

The branch of the Fund Counterparties’ motion for summary judgment dismissing UBS’s
fraud claims will accordingly be denied.

Fraudulent Conveyance & Fraudulent Transferor Claims

The Fund Counterparties argue that because UBS suffered no damages it is therefore not
a creditor with standing to assert a fraudulent conveyance claim. (Fund Counterparties’ Memo.
In Supp. at 25.) Given this court’s finding that factual issues exist concerning the extent of

UBS’s damages, this basis for dismissal of the claim must fail.

® This court advisedly uses the word “arguably.” Plaintiff and defendants support their factual claims on the instant
motions with selected excerpts of deposition testimony, generally without describing the positions of the deponents

and without the surrounding context. The meaning and import of the testimony therefore cannot be adequately
evaluated on this record.
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The Fund Counterparties further argue that New York does not recognize a cause of
action for fraudulent conveyance against an alleged fraudulent transferor. (Id.) The Fund

Counterparties’ reliance on Federal Deposit Ins. Corp. v Porco (75 NY2d 840, 842'[1990]), in

support of this argument, is misplaced. There, the Court held that the Debtor and Creditor Law
“cannot fairly be read as creating a remedy against nontransferees who . . . are not alleged to
have dominion or control over [the debtor’s] assets or to have benefited in any way from the
conveyance.” In the instant action, in contrast, UBS does not allege that the Fund
Counterparties assisted another debtor in transferring property but, rather, that “cash and assets”
were transferred from Highland Financial, SOHC’s alter ego, or from the Fund Counterparties
themselves. (Complaint, Y 168, 18.) The Fund Counterparties do not cite any authority that a
fraudulent conveyance claim is not maintainable under these circumstances.

IL. Motion of Highland Capital, Highland Financial, Crusader Fund. Credit
Strategies, Credit Opp Fund, and Strand for Summary Judgment (mot seq 026)

Highland Capital, Highland Financial, Strand, and the Affiliated Transferee defendants
(together, moving defendants) seek sﬁmfnary judgment dismissing all of the causes of action
asserted against them.!® UBS pleads claims, in the fifth cause of action of the complaint,
against all moving defendants for fraudulent conveyance. In addition, UBS seeks to hold
Highland Financial liaf)le, under the eighth cause of action, as SOHC’s alter ego, for SOHC’s
alteged fraudulent conveyances and breaches of the Warehouse Agreements.

UBS claims that, as a result of its first margin call in September 2008, the Highland

entities began commingling assets to generate short-term liquidity for the Fund Counterparties.

1* As noted above, this motion was brought before UBS settled its claims against Credit Strategies and Crusader
Fund.
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(Id., 1 80.) The complaint alleges that, in the fall of 2008, Highlaﬁd Capital cansed Highland
Financial to take on additional debt in exchange for cash-generating assets that were to be used
by SOHC to satisfy obligations that SOHC had to nonparty Barclays Bank. (Compl, §82) In
September 2008, Highland Financial acquired $321 million in “risky” CLO assets and life
settlement insurance contracts from the Affiliated Transferee defendants in exchange for senior
secured notes in a principal amount of $316 million with a maturity date of 2018. (Id., 7 83.)
This note offering (the September 2008 Note Offering) required Hightand Financial to make
amortized quarterly payments of $15 million to the Affiliated Transferee defendants, starting in
February 2609. (@_.) Highland Financial was also required to transfer a security interest to the
Affiliated Transferee defendants in the shares of two wholly owned subsidiaries into which
Highland Financial transferred the newly acquired assets. (Id.)

In October 2008, Highland Capital allegedly proposed, and Highland Financial
undertook, an additional note offering on the same terms as the September 2008 Note Offering,
with Highland Financial issuing an additional $55,488,000 of secured notes, also due in 2018, to
Crusader Fund. This note offering (the October 2008 Note Offering) brought Highland |
Financial’s debt obligation to the Affiliated Transferee defendants to approximately $371
million. (Id., 185.) UBS claims that the granting of these security interests and related asset
transfers constituted fraudulent conveyances, and made it impossible for the Fund Counterparties
and Highland Financial to satisfy their obligations to UBS. (1d. 19 84, 85.)

UBS maintains that, at the time of the September and October 2008 Note Offerings
(together, Fall 2008 Note Offerings), Highland Financial, as SOHC’s alter ego, owed UBS

hundreds of millions of dollars that it could not pay. (Id.,§84.) Highland Capital allegedly
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caused “Highland Financial and SOHC to use the assets that they acquired to pay down a
substantial portion of SOHC’s debt to Barclays [Bank] to the detriment of UBS.” (Id., ¥ 86.)
These payments to Barclays Bank were made at a time when SOHC and Highland Financial
were allegedly insolvent or within the zone of insolvency, and constituted fraudulent
conveyances. (ld.,§88.) UBS also claims that CDO Fund used the notes it received to satisfy
obligations to Citibank, NA at a time when CDO Fund was insolvent, thereby also making a
fraudulent conveyance. (Id., 9 89.)

UBS further claims that in December 2008, after UBS terminated the restructured
Transaction, Highland Capital ensured that Highland Financial and SOHC were insolvent by
transferring assets to the Affiliated Transferee defendants, and then sought to hide these
conveyances by tying them to the cancellation of the notes issued in the Fall 2008 Note '
Offerings. (Id., 19 108-109.)

UBS commenced the instant action on February 24, 2009. According to the complaint,
on March 17, 2009, Highland Capital caused SOHC’S parent‘ and alleged alter ego, Highland
Financial, to transfer all of its and SOHC’s assets to Highland Capital and the Affiliated
Transferee defendants. These assets were allegedly valued at $239 million and included assets
of two of Highland Financial’s subsidiaries that had no obligations to the Affiliated Transferee
defendants. (Id.,q 111.) As aresult of the transfer, these funds were unavailable to SOHC to
satisfy the debt owed to UBS under the parties’ agreements. (Id., §113.) UBS refers to this
transfer as the “March 2009 Fraudulent Conveyance.” (Id., 1111)

Moving defendants sharply dispute that the transfer of assets in March 2009 was a

fraudulent conveyance. In an affidavit submitted by moving defendants, Phillip Braner states
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that toward the end of 2008, the assets that secured the notes issued in fall 2008 were subject to
significant credit downgrades. According to Mr. Braner, these downgrades had a negative impact
on the cash flows available to Highland Financial as dividends, and the decreased cash flows
made it unlikely that Highland Financial would be able to meet its debt service obligations ﬁnder
the notes, or its obligation to ﬁay premiums on the life settlement contracts it had acquired.
(Braner Aff,, §13.) As aresult, Highland Financiallassertedly approved the unwinding of the
notes to relieve it of these obligations (id.), and “transferred the collateral securing ti’le Secured
Notes back to the Funds.” (Moving Defs.” Memo. In Supp. at 5.) Mr. Braner claims that the
decision to unwind the notes was not related to debts owed by SOHC. (Braner Aff., 13.)

The Fall 2008 notes were terminated and the collateral was transferred pursuant to a
“Termination, Settlement and Release Agreement,” dated March 20, 2009, between Highland
Financial, HFP Asset Funding II, Ltd., and HFP Asset F unding III, Ltd., as Issuers, and various

" Noteholders, including Credit Strategies, Crusader Fund, a successor to the note purchased by
Credit Opp Fund, and Highland Capital. (Landis Aff., Ex. 65.) Moving defendants refer to
the March 2009 transaction as the March 2009 Note Termination. (Moving Defs.” Memo. In
Supp. at 5.)

Moving defendants argue that UBS’s inability to establish damages precludes any claims
against them. They further argue that UBS cannot establish Highland Financial’s alter ego
liability and that, in any event, the March 2009 Note Termination was not a fraudulent
conveyance. Finally, they contend that UBS’s claim against Highland Capital for breach of the

covenant of good faith and fair dealing is without merit.

Lack of Damages
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In support of their claim that UBS cannot establish damages, moving defendants rely on
the Fund Counterparties’ damages argument.  As the Fund Counterparties’ motion for summary

judgment based on lack of damages has been denied, moving defendants’ argument likewise

fails.

Alter Ego Liability

Moving defendants argue that because claims arising before the commencement of this
action on February 24, 2009 are barred by res judicata, the only remaining claim against themn is
based on the March 2009 Note Termination—a transactioﬁ that involved SOHC's shareholder,
Highland Financial, not SOHC itself. Moving defendants further argue that because UBS
cannot establish that Highland Financial is SOHC’s alter ego, the fraudulent conveyance claim

involving this Note Termination must be dismissed. (Moving Defs.” Memo. In Supp. at 11-12,

16.)

The standards for liability under an alter ego or veil piercing theory are well settled:

. . [P]iercing the corporate veil requlres a showing that: (1)
the owners exercised complete domination of the corporation in
respect to the transaction attacked; and (2) that such domination
was used to commit a fraud or wrong against the plaintiff which
resulted in plaintiff’s injury.

While complete domination of the corporation is the key to
piercing the corporate veil, especially when the owners use the
corporation as a mere device to further their personal rather than
the corporate business, such domination, standmg alone, is not
enough some showing of a wrongful or unjust act toward plaintiff
is required. The party seeking to pierce the corporate veil must
establish that the owners, through their domination, abused the
privilege of doing business in the corporate form to perpetrate a

wrong or 1njusnce against that party such that a court in equity will
intervene.”

(Matter of Morris v New York State Dept. of Taxation & Fin., 82 NY2d 135, 141-142 [1993]
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[internal citations omitted].)

As a threshold matter, the court notes that the Appellate Division determined that UBS’s
substantially similar allegations in an earlier complaint in this action were sufficient to plead a
claim for alter ego liability. (UBS Secs. LLC, 93 AD3d at 490.) This court previously held
that UBS’s alter ego claim in the second amended complaint in this action is based on
substantially similar allegations to those upheld by the Appellate Division. These allegations
include not only general allegations as to Highland Capital’s commingling of the Highland
entities” funds and disregard of corporate formalities, but also Highland Capital’s pre-February
2009 conduct, in connection with the Fall 2008 Note Offerings, in causing Highland Financial to
acquire Credit Strategies’ and Crusader’s assets, which were later the subject of the alleged

March 2009 fraudulent conveyance. (UBS Secs. LLC, 42 Misc 3d at 587-588.)

Moving defendants contend that UBS’s alter ego claim is barred by res judicata based on
the Appellate Division’s decision in this and a subsequent related action, holding that UBS’s
claims against Highland Capital were barred by res judicata to the extent they “implicate events
alleged to have taken place before the filing of the original complaint” (i.e., the filing on

February 24, 2009 of the complaint in the instant action). (UBS Secs. LLC, 86 AD 3d at 474; see

Moving Defs.” Memo. In Supp. at 9-10.) Moving defendants also rely on a subsequent decision
of the Appellate Division which dismissed claims for fraudulent conveyance “arising before
February 2009” against Highland Financial and other Highland entities, on the ground that these

entities were in privity with Highland Capital. (UBS Secs. LLC, 93 AD3d at 490.)

Citing these decisions, moving defendants assert that the March 2009 Note Termination

is the only alleged wrongdoing on which the fraudulent conveyance claim can be based.
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(Moving Defs.” Memo. In Supp. at 11.) They also assert that UBS cannot establish tﬁat
Highland Financial is SOHC's alter ego because “the only allegations UBS makes regarding the
relationship between HFP and SOHC concern events alleged to have occurred before February
24,2009.” (Id.at 12, 12 n 55 [citing UBS’s allegations as to pre-February 2009 encumbrances
and commingling of Highland entities’ assets].)

This court previously rejected the contention, advanced by moving defendants here, that
UBS cannot rely on events or conduct occurring before February 2009 to support its alter ego
and fraudulent conveyance claims.  As held in the prior decision, the Appellate Division
decisions preclude any fraudulent conveyance claims arising before February 24, 2009. They
therefore preclude UBS from recovering for any alleged fraudulent conveyances made before
that date. However, proof of pre-February 24, 2009 transfers, and of other conduct involving
the operation of the Highland entities, is not prohibited to the extent necessary to prove UBS’s
claims for post-February 24, 2009 fraudulent conveyances, which are maintainable under the

Appellate Division decisions on an alter ego theory. (UBS Secs. LLC. 42 Misc 3d at 587.)

The court adheres to this decision here.!!

In upholding UBS’s alter ego claim, the court also rejects moving defendants’ contention
that “UBS was not harmed by any alleged fraud of SOHC caused by HFP’s purported
domination, because . . . UBS did not rely on any alleged misrepresentations by SOHC.”
(Moving Defs.” Memo. In Supp. at 16.) This contention rests, in turn, on moving defendants’

claim that UBS “assumed the risk of doing business with the Fund Counterparties,” and

' 1t is noted that moving defendants’ briefing on these motions was largely completed before issuance of the
decision.

25

26 of 36



. | NDEX NO 650097/ 2009
e RSP R 0Sa DOC TS l6:26109. B398, 228! 36s) 24/ 2017

“bargained for SOHC as a counterparty with its eyes wide open as to SOHC’s lack of
creditworthiness.” (Id. at 17-18.) Moving defendants fails to establish this claim as a matter
of law, for the reasons discussed above in connection with the Fund Counterparties’ motion.

(See supra at 16-18.)

Favour Mind Ltd. v Pacific Shores, Inc. (2004 WL 97649, 2004 US Dist LEXIS 637 (SD

NY 2004]), on which moving defendants rely, is not to the contrary. There, the Court applied
the doctrine that “[w]here a party is aware of the risks of dealing with a corporation, that party
has assumed the risk of such dealings.” (2004 WL 97649, at * 7.) The Court rejected the
plaintiff’s alter ego claim, based on the findings that the plaintiff knew, when it decided to do
business with the defendant, of the defendant’s poor credit ranking, its losses, and its limited
initial capital investment; that the plaintiff continued to do business with the defendant after
issues arose regarding payment of bills; and that there was no evidence that the plaintiff “ever
had any reasonable expectation that [the party sought to be held] would be personally liable for
payment.” (ld.} Here, in contrast, as discussed above (supra at 16-18), factual issues exist as
to the extent to which UBS assigned value to the Fund Counterparties and concluded that they
had the ability to meet obligations upon a default, and as to the reasonableness of UBS’s reliance
on information provided to it by the Highland entities in connection with the Transaction.
Moreover, a factual issue exists on this record as to whether SOHC, through Highland
Financial as alter ego, perpetrated a wrong against UBS. UBS submits evidence that Highland
Financial and SOHC engaged in various transfers, shifting funds from SOHC to other Highland
entities. (See e.g. Landis Aff., Ex. 26 [Dep. of Highland Financial’s Todd Travers at 182,

acknowledging that Highland Financial and SOHC were treated interchangeably for purposes of
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borrowing money or repaying debts]; Landis Aff., Ex. 87 at PWC-HCMO00017088 [accounting
report for Highland Financial, stating that “sales activity in SOHC is driven by cash needs at [the
Highland Financial] level for the closing of new CDOs™]; Landis Aff., Ex. 88‘ [Dep. of Gene
McQwown at 446-447, stating that, at the time of the September 2008 Notes Offering, Highland
Financial was undercapitalized and that it would not have been possible to issue these notes on
the same terms with unaffiliated entities].) As discussed above (supra at 17-18), Highland
Capital’s Braner also allegedly made representations to UBS regarding Highland Capital’s
willingness to make assets available from various Highland entities to satisfy the Fund
Counterparties’ obligations. Evaluation of this testimonial evidence involves credibility
determinations, which are not properly made on a motion for summary judgment.

Moving defendants next argue that “over the life of the Restructured Transaction . . . .
[Highland Financial] contributed more to SOHC than it received from SOHC,” and therefore that
“[t]he net balance of these transactions was to UBS’ benefit, not detriment.” (Moving Defs.’
Memo. In Supp. at 18; Aff. of Clifford Stoops [Highland Capital’s Chief Accounting Officer and
Highland Financial’s Interim Chief Financial Officer], §5.) However, as set forth in UBS’s
expert report, UBS disputes moving defendants’ methodblogy for reviewing transfers, claiming
that defendants improperly considered the transfers at an “aggregate, net level rather than
analyzing individual transfers at the transactional level and separately evaluating whether fair
consideration was exchanged.” (Landis Aff., Ex. 36 [Report of Louis Dudney at 23-24}.) The
parties also dispute whether cash transfers and loan repayments by SOHC to Highland Capital
and Highland Financial in fact exceeded Highland Financial’s contributions to SOHC. (See

UBS’s Memo. In Opp. at 17.)
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Moving defendants thus fail to demonstrate as a matter of law that Highland Financial is

not the alter ego of SOHC.

Fraudulent Convevance

Moving defendants seck dismissal of UBS’s constructive fraudulent conveyance claim on
the ground that the March 2009 Note Termination was made for “fair consideration” under
section 273 of the Debtor and Creditor Law, and was therefore not a fraudulent conveyance.
(Moving Defs.” Memo. In Supp. at 19.)  Specifically, they argue that the underlying notes were
“secured debt” (id. at 20-23), and that the March 2009 Note Termination “repaid antecedent
secured debt to non-insiders,” and therefore constituted fair consideration under New York law.
(Id. at 23.) They also argue that, even if certain Affiliated Transferee defendants were
“insiders,” the payments to these noteholders were for fair consideration because the payments
“satisfied secured debt.” (Id. at 24.)

Moving defendants fail to demonstrate entitlement to judgment as a matter of law with
respect to UBS’s allegations of constructive fraud. Debtor and Creditor Law (DCL) sections
273,273-a, 274, and 275, which govern constructive fraud, all require a showing that fair
consideration was lacking.

Under section 272 of the DCL:

“Fair consideration is given for property, or obligation,

a. When in exchange for such property, or obligation, as a fair
equivalent therefor, and in good faith, property is conveyed or an
antecedent debt is satisfied, or

b. When such property, or obligation is received in good faith to
secure a present advance or antecedent debt in amount not
disproportionately small as compared with the vatue of the

property, or obligation obtained.”
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As the Court of Appeals has explained, “[i]t is well settled that an evaluation of whether fair
consideration is given for property under Debtor and Creditor Law § 272 must be determined

upon the facts and circumstances of each particular case.” (Commodity Futures Trading Commn.

v Walsh, 17 NY3d 162, 175 [2011] [internal quotation marks and citation omitted].) “Good
faith is required of both the transferor and the transferee, and it is lacking when there is a failure
to deal honestly, fairly, and openly. Transfers to a controlling shareholder, officer or director of
an insolvent corporation are deemed to be lacking in good faith and are presumptively

fraudulent.” (Matter of CIT Group/Commercial Servs., Inc. v 160-09 Jamaica Ave. Ltd.

Partnership, 25 AD3d 301, 303 [1st Dept 2006] [internal quotation marks and citations omitted].)
Here, the parties dispute whether the transfers were made to “insiders,” and, therefore,
whether the “presumptively fraudulent” standard was triggered. (Moving Defs." Memo. In
Supp. at 23-24; UBS’s Memo. In Opp. at 19-20.) According to Mr. Braner, CDO Fund and
Crusader Fund held 9.71% and 9.07% limited partner interests in Highland Financial,
respectively, at the time of the Fall 2008 Note Offerings. (Braner Aff,, 5.) Mr. Braner also
admitted that Highland Capital held a 20.96% limited partner interest in Highla;d Finahcial, and
Highland Capital’s president, James Dondero (Dondero), held a 0.15% limited partner interes“c in
Highland Financial. (Id., ¥ 8;‘Landis Aff., Ex. 103 [chart showing ownership interests in
Highland entities].) UBS submits deposition testimony and an ownership chart prepared by
defendants, showing that Mr. Dondero also owned approximately 70% of Highland Capital.
(Landis Aff., Ex. 78 [Dondero Dep. at 15-16]; id., Ex. 136 [Dep. of Mark Okada at 9-10]; 1d.,
Ex. 137 [chart entitled “Highland Equity Ownership”].) Moreover, UBS submits an “Amended
and Restated Management Agreement,” and several “Investment Management Agreements,”
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executed by the Highland defendants, by which Highland Capital was designated “Manager” of
Highland Financial, SOHC, CDO Fund, Crusader Fund, Credit Strategies, and Credit Opp Fund,

with discretion and authority to manage the assets and operations of these entities. (Landis Aff.,
Exs. 81, 105-108.)

In addition, Mr. Dondero signed the original “Note Purchase Agreement,” dated
September 26, 2008, on behalf of Highland Capital, CDO Fund, the Affiliated Transferee
defendants and Highland Capital as their sole member, Strand, and HFP Asset Funding II and I1,

Ltd. (Stoops Aff., Ex. 42.) UBS also relies on the “Termination, Settlement and Release
Agreement,” discussed above, which effectuated the March 20, 2009 Note Termination by
extinguishing the parties” obligations under the fall 2008 notes and transferring the assets back to
the noteholders. The Agreement was signéd by Mr. Dondero on behalf of Highland Financial,
Highland Capital, HFP Asset Funding II and 111, Ltd., CDO Fund, Credit Strategies, Crusader
Fund, “Highland Credit Opportunities CDO, Ltd.,” and Strand, among other entities.’* (Id., Ex.
| 44; Landis Aff., Ex. 26 [Dep. of Todd Travers at 228-229, stating that Mr. Dondero negotiated
on behalf of all parties to the Note Purchase Agreemeht with respect to the retirement of the
notes].)
On this record, moving defendants fail to demonstrate as a matter of law that the
termination of the fall 2008 notes repaid debt to “non-insiders.” Ata minimum, whether Mr.
Dondero, through Highland Capital, managed and controlled Highland Financial, the Fund

Counterparties, and the Affiliated Transferee defendants, thereby placing himself, Highland

12 1f Highland Credit Opportunities CDO, Ltd. is in fact the same entity as Highland Credit Opportunities CDO,
L.P., Mr. Dondero would have signed on behalf of all Affiliated Transferee defendants.
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Capital, and Highland Financial on “both sides” of the Fall 2008 Note Offerings and the March
2009 Note Termination, raises a factual issue as to whether the transaction “was effected in good

faith.” (See Farm Stores, Inc. v School Feeding Corp., 102 AD2d 249, 254 [2d Dept 1984], affd

in part 64 NY2d 1065 [1985] [rejecting argument that shareholder was an “outside lender” with
no control, where “he exercised his influence as a shareholder in decisions which directly
affected his investments,” and it was “undisputed that [he] gave his consent to all distributions of

funds collected . . ., inclﬁding those distributions challenged as fraudulent™];

PalmOne, Inc. v R.C.S. Computer Experience, L.L.C., 15 Misc 3d 1127 [A], 2007 NY Slip Op
50873 [U], *7 [Sup Ct, NY County 2007] [finding that factual issue existed concerning
transferee’s good faith, where “transferee {was] controlled by a person who is also an insider of,

and/or has control over, the transferor™].)

Moving defendants rely upon Matter of Dreier LLP v Westford Asset Mot. LLC (462 BR

474 [Bankr SD NY 20117) in support of their argument that “transfers to a group of affiliated
funds, their agents, and managers for the repayment of principal investment could not be a
fraudulent conveyance because they were not insiders.” (Moving Defs.” Memo. In Supp. at 23.)
However, Dreier LLP involved investments by a third-party group of affiliated hedge funds in a
Ponzi scheme by the principal of Dreier LLP. (462 BR at 479.) Here, in contrast, the transfers
were made by an affiliated transferor to affiliated transferees, and therefore raise i1ssues, which
are not resolved on this record, as to the “good faith” of the transferees. (See id. at 488.)
Moving defendants further argue that, even if the noteholders were insiders, the transfers
were for fair consideration because they repaid secured debt. (Moving Defs.” Memo. In Supp.

at24.) In support of this argument, moving defendants rely upon Matter of Northstar Dev.
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Corp. v Buchheit (465 BR 6 [Bankr WD NY 2012)), in which the Court applied the New York
Debtor and Creditor Law. The Court held that this law “allows the avoidance of preferential
transfers to directors, officers and shareholders of insolvent corporations.” (Id. at 13, quoting

Farm Stores, Inc. v School Feeding Corp., 102 AD2d at 254} The Court further explained:

“As a general rule, however, no preference occurs upon the payment of a secured debt. For a
preference to arise, a creditor must realize some improvement in position.” (Id. at 13-14.)

In Matter of Northstar Dev. Corp., the Court held that payment to discharge mortgages

held by an insider of the debtor satisfied the good faith element lof fair consideration, for
purposes of a constructive fraud claim under the Debtor and Creditor Law. (Id. at 14-15.) In
the instant action, the parties dispute whether the March 2009 Note Termination involved
secured debt.  Even assuming that a security interest was created, the Highland entities initiated

the disputed transaction only five to six months before terminating it. In Matter of Northstar

Dev. Corp., in contrast, the secured debt was created many years before the disputed transaction
by which it was discharged. | |

Although the fraudulent conveyance claim here arose upon the March 2009 Note
Termination, the Fall 2008 Note Offerings are integrally related. Assessment of the fraudulent
conveyance claim will the-refore require factual development of the record as to the
circumstances under which the Fall 2008 Note Offerings were made. Even in the face of a claim
by a transferee that it was a secured creditor, a court considering a constructive fraud claim must
evaluate whether the transfer was made for fair consideration—that is, for a fair equivalent and
in good faith. (See e.g. Farm Stores, 102 AD2d at 251-252 [finding transfers fraudulent even

though transferees contended “that they were secured investing or lending shareholder-
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creditors”]; Northpark Assoc.. L.P. v S.H.C. Mergers. Inc., 8 AD3d 642, 643-644 [2d Dept 2004]

[finding question of fact as to whether transfer by the defendant Judgment debtor to defendant’s
parent company and sole shareholder was made in good faith, although parent company
contended that it was a secured creditor and that the transfer was made in payment of an
antecedent debt].) On this record, moving defendants do not demonstrate as a matter of law that
the good faith element of a constructive fraud claim cannot be satisfied.

Finally, moving defendants argue that UBS cannot establish a fraudulent conveyance
claim based on actual fraud. (Moving Défs.’ Reply Memo. at 6-9.) Even assuming that the

court may entertain this argument, which was made for the first time on the reply (but see Ritt v

- Lenox Hill Hosp., 182 AD2d 560, 562 [1st Dept 1982]), moving defendants fail to demonstrate
as a matter of law that UBS cannot establish that Highland Financial acted with actﬁal intent to
defraud in effectuating the March 2009 Note Termination. The assertion of Highland Capital’s
Braner that the Termination was made for legitimate business reasons (see Braner Aff,, 7 13)
must be evaluated on a fully developed record.

The branch of moving .defendants’ motion for summary judgment dismissing UBS’s
fraudulent conveyance claims will accordingly be denied.

Good Faith and Fair Dealing

Highland Capital seeks summary judgment dismissing UBS’s claim for breach of the
covenant of good faith and fair dealing (third cause of action), asserted in the action under Index
Number 650752/10. This claim is based upon allegations that Highland Capital used its control
over the Fund Counterparties to orchestrate the transfer of Highland Financial’s assets to

Highland Capital and the Affiliated Transferee defendants, as part of the March 2009 Note
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Termination. (Complaint under Index Number 650752/10, M 158-166; UBS’s Mémo. In Opp.
at 7-8, 25.)

Highland Capital argues that it cannot be liable for this conduct unless Highland
Financial is the alter ego of SOHC. As moving defendants’ motion for summary judgment
dismissing UBS’s alter ego claim has been denied, this basis for dismissal of the implied
covenant claim fails.

Highland Capital also argues that UBS terminated the parties’ agreements months before
the acts that allegedly breached the covenant of good faith and fair dealing, thereby ending
Highland Capital’s obligations. The court agrees. The implied covenant of good faith and fair
dealing “embraces a pledge that ‘neither party shall do anything which will have the effect of
destroying or injuring the right of the other party to receive the fruits of the contract,”” and it
“encompass(es| ‘any promises which a reasonable person in the position of the promisee would

be justified in understanding were included.”” (511 W. 232nd Owners Corp. v Jennifer Realty

Co., 983 NY2d 144, 153 [2002] [internal citations omitted].)

Here, UBS concedes that it terminated the parties’ agreements in December 2008
(Compl., 7 99), and its cause of action is based upon the March 2009 Note Termination several
months later. UBS cannot state a claim for breach of the implied obligation of good faith
absent an existing contract. (See e.g. Levine v Yokell, 258 AD2d 296, 296-297 '[1 st Dept

1999]; American-European Art Assocs.. Inc. v Trend Galleries, Inc., 227 AD2d 170, 171 [Lst

Dept 1996] Lakeville Pace Mech,, Inc. v Elmar Realty Corp., 276 AD2d 673, 676 [2d Dept

2000]; Beninati v Federal Deposit Ins. Corp., 55 F Supp 2d 141, 149 [ED NY 1999] [implied

duty of good faith and fair dealing does not “extend beyond the termination of the contract”].)

34

35 of 36



9 . | NDEX NO 650097/ 2009
e RS R 0Sa DOC TS 1626109, \R39R36:9 36s) 24/ 2017

Highland Capital’s motion for summary judgment dismissing UBS’s third cause of action for
breach of the covenant of good faith and fair dealing, in the pleading under Index Number
650752/10, will therefore be granted.

It is accordingly hereby

ORDERED that the motion for summary judgment of defendants Highland Capital
Management, L.P., Highland Financial Partners, L.P., Highland Credit Opportunities CDO., LP,
and Strand Advisors, Inc. (motion sequence number 026) is granted to the extent that the third
cause of action in the complaint under Index Number 650752/10 is dismissed, and the motion is
otherwise denied; and it is further

ORDERED that the motion for summary judgment of defendants Highland Special
Opportunities Holding Company and Highland CDO Opportunity .Master Fund, L.P. (motion
sequénce number 027) is denied.

This constitutes the decision and order of the court.

Dated: New Yi)rk, New York
March 13, 2017

ENTER:

MARCY FRﬂDMAN 1S.C.
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To: JP Sevilla (jsevilla@sasmgt.com)[jsevilla@sasmgt.com]

From: Pete Kranz[/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FA905CD66ECE4CF2BA1CB543082D8644-PETE KRANZ]
Sent: Thur 6/8/2017 6:21:59 PM Coordinated Universal Time

Subject: FW: ATE Actuary

Attachment: First Amended Complaint against Highland Entities (unredacted).pdf

Can | have your permission to share below and attached with Randall & Quilter to get an indication of 3rd party pricing? They've agreed to
provide as a favor to me, knowing they won’t get any business.

From: JP Sevilla [mailto:jsevilla@sasmgt.com]
Sent: Thursday, June 08, 2017 2:06 PM

To: Kranz, Pete; Jason Stubbs

Subject: FW: ATE Actuary

Please see below and attached

From: Isaac Leventon

Sent: Thursday, June 8, 2017 12:50 PM
To: JP Sevilla

Subject: RE: ATE Actuary

1. Trial is set for September 2017.

2. Claims against CDO Fund and HFP and affiliates are very strong. They are guarantee claims. The defendants’ primary
response will be to contest the amount of damages.

3. $686 million from Feb. 21, 2009, accumulating 9% simple interest per annum. CDO Fund is a 49% guarantor of the
damages amount, and HFP/Affiliates are 51% guarantors.

4. Please see attached for case name, parties, and details. This is the live complaint in the case.

Please see No. 4 above.

We will provide additional key pleadings shortly.

o u

Thanks, Isaac

From: JP Sevilla

Sent: Thursday, June 8, 2017 10:25 AM

To: Isaac Leventon <ileventon@sasmgt.com>
Subject: FW: ATE Actuary

Need this for actuary - please chime in

From: Kranz, Pete <pkranz@beechercarlson.com>
Sent: Thursday, June 8, 2017 10:14 AM

To: Jason Stubbs; JP Sevilla; Isaac Leventon

Cc: Adamczak, Tom

Subject: RE: ATE Actuary

Hi JP and Isaac:
BC SEN0000744847
12/14/21
Highly Confidential
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Any luck with the information below?
Thanks!

Pete

From: Kranz, Pete

Sent: Wednesday, June 07, 2017 9:50 AM
To: 'Jason Stubbs'; JP Sevilla; Isaac Leventon
Cc: Adamczak, Tom

Subject: RE: ATE Actuary

If we can get the following (consolidated Jason’s and my items), | can look at getting additional support via indicative pricing from a 3rd

party:

Expected time to resolution

Confidence in the case

An idea of the amount at risk

Name of the litigated event

Parties to the litigated event

Anything else you think would be helpful

IS i o

| would need by mid-day tomorrow.
Thanks!

Pete

Peter A. Kranz, CPA

Managing Director

Captive Group Leader - Sales
T802.658.7834 |M 802.598.6039
156 College Street, Suite 301
Burlington |VT| 05401

A Brown & Brown Company

From: Jason Stubbs [mailto:Jasons@bartlettactuarialgroup.com]
Sent: Tuesday, June 06, 2017 4:27 PM

To: JP Sevilla; Kranz, Pete; Isaac Leventon
Cc: Adamczak, Tom
Subject: RE: ATE Actuary

JP, Isaac,
As far as facts, | would want to know how long the case has been going on.

| would also want to know:
1. Expected time to resolution,
2. Confidence in the case, and
3. Anidea of the amount at risk.
BC SEN0000744848
12/14/21
Highly Confidential
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But these are all conjectures we can discuss on Friday.
Jason

Jason D. Stubbs, ACAS, MAAA
(cell) 802-777-9797

From: JP Sevilla [mailto:jsevilla@sasmgt.com]
Sent: Tuesday, June 06, 2017 4:19 PM

To: Kranz, Pete <pkranz@beechercarlson.com>; Isaac Leventon <ileventon@sasmgt.com>
Cc: Jason Stubbs <Jasons@bartlettactuarialgroup.com>; Adamczak, Tom <tadamczak@beechercarlson.com>
Subject: Re: ATE Actuary

Thanks - copying my colleague Isaac Leventon - Isaac, please confirm the below.

OnJun 6, 2017, at 15:18, Kranz, Pete <pkranz@beechercarlson.com> wrote:
Hi JP,

I’'ve gotten ahold of Mr. Stubbs, our actuary. Can we do a call with legal counsel on Friday? Also, we need the following in
advance of that call —ideally ASAP:

(] Name of the litigated event
. Parties to the litigated event

Jason — anything else?
Thanks!

Pete

Peter A. Kranz, CPA

Managing Director

Captive Group Leader - Sales
T802.658.7834 |M 802.598.6039
156 College Street, Suite 301
Burlington |VT| 05401

<image001.png>
A Brown & Brown Company

<image002.png>

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and others
authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking action
in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing in;
Security, archiving and compliance. To find out more Click Here.

Please remember that insurance coverage cannot be bound or changed by
leaving an electronic message or voice mail message. Thank you.

CONFIDENTIALITY NOTICE
BC SEN0000744849
12/14/21
Highly Confidential
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The information contained in this communication, including attachments is
privileged and confidential. It is intended only for the exclusive use of

the addressee. If the reader of this message is not the intended recipient,
or the employee or agent responsible for delivering it to the intended
recipient, you are hereby notified that any dissemination, distribution or
copying of this communication is strictly prohibited. If you have received
this communication in error, please notify us by telephone immediately.
Thank you.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and others
authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking action
in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing in;
Security, archiving and compliance. To find out more Click Here.

BC SEN0000744850
12/14/21
Highly Confidential
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From: Isaac Leventon <ILeventon@HighlandCapital com=
To: JP Sevilla <JSevillai@HighlandCapital com™
Subject: UBS Settlement Structure (9).pptx
Date: Wed, 19 Apr 2017 14:00:01 -0500
Importance: Normal
Attachments: UBS Settlement Structure (9).pptx

EXHIBIT

Deposition Exhibit 47 :
7121121

HCMUBS005251
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Settlement Analysis

2% UBS

HCMUBS005252
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If Highland does not settle...

1. Eﬁgland loses all assets in HFP/CDO Fund (HFP assets include $32m DAF Note Payable) (see Slide 9 and Appendix 1};

2.  Highland faces years of fraudulent transfer claims throughout Highland structure (see Sfide 9); AND

3. HCMLP faces clawback of $9m and liability to backstop HFP/CDO Fund for up to $1.2b ($686m principal + $511m
interest back to 2009) (see Slide 9); AND

4.  Giant PR hit (see Slide 7).

OR HIGHLAND WINS:

1.  HFPis solvent = reverses 2008's $257m tax write-off by HCMLP (resulting in $50m+ in taxes due from HCMLP's
partners) (see Slides 3); AND

2. UBS appeals, so issue is left unresolved for years (see Slide 4); AND

3. Citi has $34m claim against CDO Fund assets (see Slides 5, 9); AND

4.  If CDO Fund can’t pay Citi $34m, then HCMLP has to pay the balance (see Slides 5, 9).

BOTTOM LINE: There is no upside to going to trial in either matter.

HCMUBS005253
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Taxes: If Highland Wins... it Loses

If Lackey wins at trial = HFP has positive value
Result: Reverses 2008 HFP tax-write off from 2008
Resulting Tax Liability:

*

Dondero: $50m+ *Pat Daugherty: $167k
*Crusader: $20m+ Davis Deadman: $110k
*Goldman: $15m+ Also: Plumer, Paul Kauffman,
Scott Kavanaugh: $1.4m Borud, Okada, Joe Dougherty,
*Todd Travers: $1m John Morgan

John Honis: $212k
Everyone who suffers tax consequences has a litigation claim for
mismanagement against HCMLP and Dondero (as decision maker for HFP)

*Red, most likely to assert claims

HCMUBS005254
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If Highland does not settle: UBS Appeals

* UBS appeals in NY State Court

* Average time to outcome is 2 years

* S5m additional legal expenses

* Can be remanded back to trial court to start all over; OR
 Can be reversed and HCM loses

HCMUBS005255
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If Highland does not settle: Citi

* Trial in late 2017 or 2018

* Additional PR issues

* Delay repairing trading relationship

* Incur $3-4m in Lackey fees through trial

* Have to pay for Citi’s legal fees under the terms of the contract
 $24m principal liability + $10m in Citi’s legal fees

* CDO Fund pays, but if it can’t, then HCMLP has to pay balance

HCMUBS005256
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N oo v okew

If Highland Settles...

Sentinel controls HFP/CDO Fund assets (currently $94m) (see Slide 10); AND

Sentinel and HCMLP can use HFP/CDO Fund assets to generate cash to pay UBS settlement,
Citi, and outstanding legal fees (see Slides 12-16); AND

HCMLP’s $50m+ tax liability is avoided (see Slides 3, 9); AND
Residual assets (up to $50m) stay at Sentinel (see Slide 16); AND
Potential to repair UBS distribution/relationship (see Slide 7); AND
PR issues resolved (see Slide 7); AND

Crusader Redeemer Committee remains the stand-alone target (see Slide 7).

BOTTOM LINE: Even if UBS and Citi are awarded ZERO damages, settlement still

nets $100m (Avoids S50m tax liability + keeps $50m in net HFP/CDO Fund assets)

HCMUBS005257
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If Highland Settles: PR

* Amicably and privately resolve:
* Credit Strat
* UBS
* Citi
* No more defensive bank-counterparty lawsuits
o Credit Suisse “offense” is the only remaining story

* Final “Crisis” issue is Crusader (Committee is alone on an island)

HCMUBS005258
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UBS Settlement: Structure Summary

Step 1: HFP/CDO Fund buy $100m ATE policy from Sentinel
ATE premium = all assets in HFP/CDO Fund
Step 2: Negotiate settlement amount with UBS
Step 3: Sentinel generates cash from HFP/CDO Fund Assets
Step 4: Sentinel pays settlement amount to UBS
Step 5: Sentinel pays Lackey legal bills
Step 6: HCMLP (or designee) or Sentinel pay Citi
Conclusion: Sentinel keeps net assets (could be up to $50 million)

Here is why we should settle...

HCMUBS005259
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UBS Settlement: Assets and Liabilities
CDO Fund | S350,

Aai S51m) |
PTG i hi( )
o S0

B

//

e
ﬁ Any remaining partof HCMLP $9m direct claim ($5m +$4m PJI};
S34m if CDO Fund can't pay AND

51.2b piercing the -

corporate veil claim
$50m taxes saved o
in 2008 @ 2
e
S
2

<%
HFP  — P
W oS
/\ \{IS\
CDO Holdeco SOHC
($43m) . (50)

Total Potential Liability

To UBS: 51.2b (split among HCMLP, HFP, CDO Fund)
To Citi: $34m (split btw. HCMLP and CDO Fund) 5

HCMUBS00D5260
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UBS Settlement: Step 1 — ATE Policy

Actor: Scott's Team

-
CDO Fund
(551)

HFP/CDO Fund send all their assets

HCMLP | ($94m) as ATE premium payment m

Write $100m ATE policy for UBS liability

HFP

/\
CDO Holdco SOHC m

(543) (50)

10

HCMUBS005261
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UBS Settlement: Step 2 — Negotiate Settlement Amount

Actor: Scottto

CD?SF)“”d negotiate with Andy

Negotiate amount Highland entities

[ | collectively will pay in settlement I
| HENILE

e
o | SOHC
~ Holdco ($) | (0)

HCMUBS005262
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UBS Settlement: Step 3 — Generate Cash

3¢ P, Purchaser

Sentinel generates cash by selling

; portion of HFP/CDO Fund assets
Sentinel($94m) > 3P, pyrchaser

|
34 P Purchaser |

1BD: How / how much of HFP/CDO Fund assets to sell for cash

HCMUBS005263
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UBS Settlement:

Step 4 — Pay UBS

B CDO Fund
(50)

HCMLP Sentinel($)

Payment of Settlement Cash m
under ATE policy

HCMUBS005254
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UBS Settlement: Step 5 — Pay Lackey

CDO Fund

oy

Payment for unpaid WHIP on UBS _ .
d Citi, pl -goi tai | Lacke
" Howe sentinel(s) and Citi, plus an on-going retainer 'Hersh_mvan
| HEP(SO) |
Do ‘ SOHC
Holdco (S0) | (S0)

HCMUBS00526%
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UBS Settlement: Step 6 — Pay Citi

Actor Scdi:t to

N—
| ~DOFund “negotiate with Citi
(50) '
| HCMLP
Payment of Settlement Cash
= (can either be paid by Sentinel or HCMLP)
Sentinel
HFP (S0)
CDhO SOHC
Holdco (S0) (S0)

HCMUBS005265
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UBS Settlement: Step 7 — Remainder

CDO Fund |

(S0) Paid and Settled
o Lt

Sentinel retains Net Balance up to $50m
S50m taxes saved

HFP (30)

CDhO SOHC
HoldcoEO) (S0)

HCMUBSU052E)
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Appendix 1
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17
HCMUBS005268
i



Case 21-03020-sgj Doc 177-8 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 1of1

ORIGINAL STRUCTURE
ITA - Red
Scott B. Cross James D.
Ellington Dondero
SAS Holdings
SPV Ltd.

Elderfloweh T N
(Cayman) Kinid Holdr Brave o g
Greystone IV O ng Holdings Ltd.
CZ: e (Cayman)
: {Cavegan) (Cayman) ,

-l — ]

0.5% value, g;% vtalue,
o Vote
99% value, 1% value, ARote
9% vote HAL '\ 91% vote
Holdings
LP(Cayman)
] |
Montage Anthem Mainspring
(Cayman) (Cayman) ? (Cayman)
N ' L ] o
15.89% I 84.11%
OO POV OUwUY S - Nimitz, Ltd.
SARAH ASHLEYBELL [ (Cayman) patton, Ltd
Notary ID # 130183004 P (Gayrmian)
My Commission Expires b
April 8, 2019 t hie
!
0\[@/10)‘3 30% value, | 70% value,
9% vote Sentinel Holdings, Ltd 91% vote
(Cayman)
= -
inel Reinsurance,
2 W1 Sent! 3
SOYO Be Ltd (Cayman) *Ownership is 100% unless otherwise depicted
Stae of Tuas, oty of DONIOS - —
BC SEN0000133744
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From: Katie Irving <KlIrving(@HighlandCapital.com>
To: Abbie Stonecypher <AStonecypher@HighlandCapital.com>
Cec: JP Sevilla <JSevilla@HighlandCapital.com>
Subject: Financials
Date: Wed, 16 Aug 2017 15:13:57 -0500
Importance: Normal

Attachments: Sentinel_Related Entities 1612 Financial Statements.pdf;
SEN 1612 Revised Unaudited Financial Statements.pdf

Inline-Images: image001.jpg

Hi Abbie — financials are attached.

KATIE IRVING, CPA | DIRECTOR, BUSINESS DEVELOPMENT

HIGHLAND CAPRITAL

M A KAGEHMENT, LP

300 Cresceal Cournt | Suite 700 | Dallias, Texas 75201

D:972.419.2566 | 0: $72.628.4100 | F: 972.628 4147

Klnisg@hemincom | wwwhemlp.com

PRIVILEGE WARNING: The sencer or recipisnt of this message is a membar of the legal depariment at Highland Capital Managemsent. This message and
any attachments herelo may constitute attomey work produdt or be protected by the attorney-client privilege. Do not disclose this message or any attachments
hereto without prior consent of a member of the legal department at Hightand Capital Management.

PRIVILEGE WARNING: The sencer of recigient of this message is a member of the legal department at Highland Capitai Management. This message and
any attachments hevalo may constitute attomey work product or be protected by the attorney-client privilege. Do not disclose this messags or any attachments
hereto without prior consent of a member of the legal department at Hightand Capital Management.

EXHIBIT

£

8

Deposition Exhibit 512
7721121

HCMUBS001066
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Sentinel Reinsurance, LTD

 YIA EMAN,

August 16, 2017

Mr. J.P. Sevilla, Esq.

SAS Asset Recovery Lid.

Grand Pavilion Commercial Centre
802 West Bay Road

Grand Cayman KY1-1102

Dear J.P.:

Enclosed please find the revised unaudited financial statements of Sentinel Reinsurance, Ltd. as of, and for the year-
ended, December 31, 2016. The Management Discussion and Anatysis within provides the net income as well as
other relevant financial highlights.

Please feel free to contact e at 802.658.7834, or via email at pkranz @beechercarison.com, with any questions that
you have regarding these financial statements.

Sincerely,

Peter A. Kranz, CPA
Beecher Carlson Insurance Services, LLC
As Managers for Sentinel Reinsurance, Ltd.

enclosures
156 College Street, Suite 301 Phone: 802.658.7831
Burlington, VT 05401 Fax: 770.870.3059

HCMUBS001067
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SENTINEL REINSURANCE, LTD
TABLE OF CONTENTS
December 31, 2016

Description

Management Discussion and Analysis
inanci ts

Balance Sheets

Income Statements

Statements of Cash Flow

Supplemental Schedules

Schedules of Other Assets and Liabilities

Schedule of General and Administrative Expenses

Schedule of Underwriting Income

Su ing Schedul

Schedule of Investments

Schedule of Intercompany Receivable

6-8

10

HCMUBS001068
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SENTINEL REINSURANCE, LTD
MANAGEMENT DISCUSSION AND ANALYSIS

December 31, 2016

verall

For the twelve months-ended December 31, 2016 and 2015, Sentinel Reinsurance, Ltd. (“Sentinel”) had
pre-tax income of $4.2 million and $5.1 million, respectively.

Capital and surplus at December 31, 2016 and 2015 was $17.6 million and $24.0 million, respectively.
Balance Sheet

At December 31, 2016, cash and investments totaled $5.9 million. Loss reserves were $361 thousand and
unearned premium was $1.2 million at December 31, 2016. Unearned premium represents the premiom
related to the unexpired portion of the D&O policies written during the year.

Income Statement

Through December 31, 2016, Sentinel had premiums earned of $2.6 million and losses incurred resulted
in an $89 thousand gain, representing an overall decrease in loss reserves for the year-ended December

31, 2016. The underwriting profit for the twelve months ended December 31, 2016 was $2.7 million.

General and administrative expenses totaled $164 thousand through December 31, 2016, mainly
consisting of captive management, audit, actuarial, legal fees, tax professional fees and license fees.

Net investment income was $1.7 million for the year ended December 31, 2016, which includes the
impairment charge against the CLO’s of $603 thousand.

HCMUBS001069
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SENTINEL REINSURANCE, LTD

FINANCIAL STATEMENTS

December 31, 2016

HCMUBS001070
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SENTINEL REINSURANCE, LTD
BALANCE SHEETS

AsOf

December 2016 December 2015

ASSETS
Cash - operating account $4.630,345.65 $3,579,212.26
Cash - investment account 1,256,400.74 1,439,568.64
Total cash & cash equivalents . 5,886,746.39 5,018,780.90
Investments at fair market value [Pg. 10] 12,818,303.90 10,992,340.56
Intercompany receivable [Pg. 11] 114,235.16 6,843,735.16
Accrued investment income 346,732.90 2,853,722.07
Insurance balances receivable 0.00 0.00
Prepaid expenses and other assets [Pg. 4] 27,804.88 22,453.66
Total Assets $19&.23 $25!731!032.35
LIABILITIES
IBNR reserves $360,724.00 $449,447.00
Unearned premium reserves 1,228,001.80 1,187,930.66
Other liabilities [Pg. 4] 33,641.00 111,821.98
Total Liabilities 1,622,366.80 1,749,199.64

SHAREHOLDERS' EQUITY

Contributed surplus 20,564,738.89 25,828,055.00
Unrealized loss (3,902,077.10) {6,130,859.44)
Retained earnings 8,284,637.15 3,188,228.69
Dividends declared and paid (11,566,683.89) (4.000,000.00)
Year-to-date net income 4,190,841.38 5,096,408.46
Total Shareholders' Equity 17,571,456.43 23,981,832.71
Total Liabilities and Shareholders' Equity $19,193,823.23 $25,731,032.35

HCMUBSC01071
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Underwriting Income
Premiums written
Change in uscamed preminms

Net Premiums Earuved

Loss and Loss Expense
Change in IBNR

Losses incurred
Underwriting Profit
General and administrative expenses [Pg. 5]

Net investment income

Net income before income taxes

Provision for income texes

Net Income

SENTINEL REINSURANCE, LTD
INCOME STATEMENTS
For the Perlod Eudiug
2016 2018
December Year-to-Date December Year-to-Date

$688,773.36
(50,792.12)

$2,631,10044 $539,459.00 $2,858,526.66

(40,071.14) 111,729.00 (832,944.66)

63798124 __ 2591,020.30 651,188.00 _ 2,026,58200

(010,452.64) (88,723.00) (704,961.00) 264,447.00
(910.452.64) (88,723.00) (704,961.00) 264,447.00
154843388 267975230 1385614900  1,761,135.00
(33.92756) (163,704.60) (117,425.19) (237,240.57)
(157.98232) 167479368 _ 219001379 _ 357251403
1,356,524.00 4,190,841.38 3,428,737.60 5,096,408.46
000 0.00 0.00 000

21556& &mlSB M737.60 $5,096,408.46

HCMUBS001072
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SENTINEL REINSURANCE, LTD
STATEMENTS OF CASH FLOW
Fox the Period Ending
2016 2018
December Year-to-Date December Year-to-Date

CASH FLOWS FROM OPERATING ACTIVITIES
Net income $1,356,524.00 $4,190,841.38  $3,428,737.60 $5,096,408.46
Adjustment to reconcile et income

to net cash provided by (used in) operating activities:
Intercompany receivable 0.00 6,729,500.00 (6,759.814.64) {6,780,483.15)
Micellaneous receivable (7,522.03) 2,506,989.17 (2,336,997.65) (844,227.19)
Insurance balances receivable 1,942,327.08 0.00 2,319,067.65 135,000.00
Prepaid expenses and other assets (3.364.59) (5.351.22) (14,249.99) (2,462.66)
IBNR reserves (910,452.64) (88,723.00) (704,961.00) 264,447.00
Uresmed premium reserves 50,792.12 40,071.14 (111,729.00) 832,944.66
Other Liabilities 2,951.00 (78,180.98) 52,771.98 83,921.98
Net cash (used in) provided by

operating activities 2,430,754.94 13,295,146.49 (4,127,175.04) (1,214,450.90)
CASH FLOWS FROM INVESTING ACTIVITIES
Net sale (purchase) of investment 602.819.00 402,819.00 8,586,623.18 6,796,184.85
Net cash provided by (used in)

investing activities 602.819.00 402.819.00 8,586,623.18 6,796,184.85
CASH FLOWS FROM FINANCING ACTIVITIES
Dividends paid (1,480,000.00) (7,566,683.89)  (4,000,000.00) (4,000,000.00)
Contributed surplus 0.00 (5,263,316.11) 0.00 0.00
Net cash (used in) provided by

financing activities {1,480,000.00) (12,830,000.00)  (4,000,000.00) {4,000,000.00)
Net increase (decrease) in cash

and cash equivalents 1,553,573.94 867,965.49 459,448.14 1,581,733.95
Cash balance at beginning of period 4,333,172.45 5,018,780.90 4,559,332.76 3,437,046.95
Cash batance at end of period $5.886,746.39 $5.886,746.39 SS!01§780.90 &l&'[&)&o
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SENTINEL REINSURANCE, LTD

SUPPLEMENTAL SCHEDULES

December 31, 2016
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SENTINEL REINSURANCE, LTD
PREPAID EXPENSES AND OTHER LIABILITIES

Asof

December 2016 December 2015

Prepaid Expenses and Other Assets

Prepaid management fees $15,000.00 $20,000.00
Prepaid license fees 12,804.88 0.00
Prepaid director fees 0.00 2,453.66
Total Prepaid Expenses and Other Assets $27,804.88 $22,453.66
Other Liabilities

Accrued investment fees $3,641.00 $0.00
Accrued audit fees 22,500.00 25,920.00
Accrued other professional fees 0.00 78,401.98
Accrued actuanial fees 7,500.00 7,500.00
Total Other Liabilities $33,641.00 $111,821.98
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SENTINEL REINSURANCE, LTD
GENERAL AND ADMINISTRATIVE EXPENSES

For the Period Ending

2016 2015
_ December =~ _VYearto-Date _ December =~ _VYearto-Date

Director fees $5,738.41 $22,953.67 $5,001.79 $38,616.14
Managemeat fees 16,000.00 66,000.00 15,000.00 60,000.00
Other Professiopal fees 0.00 0.00 78,401.98 78,401.98
Audit fees 3,060.00 22,500.00 9,720.00 27,120.00
Legal fees 0.00 17,051.00 000 0.00
Actuarial fees 3,750.00 15,000.00 3,750.00 15,000.00
License fees 5,031.15 16,463.42 5,031.25 17,073.28
Miscellaneous expenses 000 2,745.51 0.65 0.65
Bank charges 348.00 991.00 519.52 1,028.52
Total General and Administrative Expenses §33.927.56 $163,704.60 $117,425.19 $237,240.57
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SENTINEL REINSURANCE, LTD
STATEMENTS OF UNDERWRITING INCOME
SUMMARY OF ALL UNITS

Period Ending Year-to-Date Inception-
December 2016 _December 2016 to-Date

Underwriting Income

Premiums written $688,773.36 $2,631,100.44 $6,239,627.10
Change in unearned premiums (50,792.12) (40.071.14) ___ (1.228.001.80)
Net Premiums Eamed 637,981.24 2,591,029.30 5,011,625.30
Losses and Underwriting Expenses

Change in IBNR (910,452.64) (88,723.00) 360,724.00
Losses incurred (910,452.64) {(88,723.00) 360,724.00
Underwriting Profit (Loss) $1,548,433.88 $2,679,752.30 $4,650,901.30
Insurance balances receivable $0.00

IBNR $360,724.00

Uneamed premiam reserves $1,228,001.80
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SENTINEL REINSURANCE, LTD
STATEMENTS OF UNDERWRITING INCOME
POLICY YEAR 15/16 (D&0 DIRECT)

Period Ending Year-to-Date Inception-
December 2016 _December 2016 to-Date

Underwriting Income

Premiums written $0.00 $0.00 $2,858,526.66
Change in unearned premiums 89,909.83 1,187.930.66 0.00

Net Premiums Eamed £9,909.83 1,187,930.66 2,858,526.66

Losses and Underwriting Expenses

Change in IBNR (416,149.44) (449.447.00) (254,217.00)
Losses incurred (416,149.44) (449,447.00) (254,217.00)
Underwriting Profit (Loss) —S0605927 __$1,637377.66 __$3,112,743.66

Insurance balances receivable $0.00

IBNR $0.00

Uneamed premium reserves $0.00

HCMUBS001078
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SENTINEL REINSURANCE, LTD
STATEMENTS OF UNDERWRITING INCOME
POLICY YEAR 16¢/17 (D&0 DIRECT)

Period Ending Year-to-Date Inception-
December 2016 _December 2016 to-Date

Underwriting Income

Premiums written $688,773.36 $2,631,100.44 $2,631,100.44
Change in unearned premiums (140,701 .95) (1,228,001.80) (1,228,001.80)
Net Premiums Earned 548.071.41 1.403,098.64 1,403,098.64
Losses and Underwriting Expenses

Change in IBNR (494.303.20) 360,724.00 360.724.00
Losses incurred (494,303.20) 360,724.00 360.724.00
Underwriting Profit (Loss) Séﬁﬂ.ﬂ Slggﬂ.ﬁ $1.042374.64

Insurance balances receivable $0.00
IBNR $360,724.00
Uneamed premium reserves $1,228,001.80
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SENTINEL REINSURANCE, LTD

SUPPORTING SCHEDULES

December 31, 2016

HCMUBS001080
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|_m
Descriptionct
cos Craysoo CLO LTD 14A (GCLOD) 3688302 123013 500000 3459 1.722,925.00
aoc Crezabriar CLO LTD(GRNER 0y M0 OLUINe 30000 41250 1417,500.00
cLos Ststfoc) CLO LTD 144A (STRAFD O) 8080C301 00714 400000  S39 2013,54000
CLOs Eatlerd CLOLTD I A0 OL20Né 400000 25340 1412,600.00
Total CLOs 6367,565.00
a3 B Prefesencss Sharea of Sequote Biviralfied Grawth Rand $90.782.00
Ioveutment ot Cost 85 Holdings £,059.536.90
Totel Investaxsts 12:818.303.90

Carealirsd
Gan Valoe

2,545,238.00 (922,311.00) 1.722.925.00
2,069,587.00 (882,387.00} 1,417.500.00
2,505,097.0 491,557.00) 2013.5£0.00
2,300,161.00 (886,561.00) 1 413,600.00

9,920,381.00 (2952.316.00) 6,557.555.00
200,000.00 024800 190,752.00
7, 00 134 S, N
16,720,381.00 (3.902.677.10) 12318,300.90
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SENTINEL REINSURANCE, LTD
Intercompany Receivable: 22107-0000-0000
December 31, 2016

Transaction Transactica Payment Payment

Date Amopunt Date Amount Balance

Maples and Calder Registerd Office Fee - Nimitz 112472014 2,457.26 2457.26
Maples and Calder Registerd Office Fee - Pattca 112472014 2,456.06 2,456.06
Maples and Calder Registerd Office Fee - Sen Re 11242014 2,453.66 2453.66
Mazples and Calder Registerd Office Fee - SS Holdgs 1124204 2A492.66 2,492.66
Maples and Cabder Registerd Office Fee - Sea Re 9/18/2014 23,338.05 23,338.05
Maeples end Calder Registerd Office Foe - Nimitz 91872014 42598 42598
Caledonian Disectars Services Fee - Nimitz 121712014 4,166.46 4,166.46
Caledonisn Directars Sexvices Foe - Pattan 12/1772014 4,066.46 4,066.46
Caledonian Disectars Services Fee - Sen Re 121772014 4,066.46 4,066.46
Caledonian Directors Sexvices Fee - SS Holdgs 121172014 17,066.46 17,066.46
Caledonian Directars Services Fee - Sen Re 6/10/2014 16250 162.50
Caledonian Disectors Services Fee - Nimitz 6/10/2014 100.00 100.00
MeplesFS Dircctors Services Fee - Patton 8472015 3,689.73 3,689.73
MaplesFS Directors Services Fee - Nimiz 87412015 3,689.713 3,689.73
MaplesFS Directors Services Fee - Sen Re B/4/2018 3,689.73 3,689.73
MaplesFS Directors Services Fee - SS Holdings 8742015 9,599.32 9,599.32
MaplesFS Directors Services Fee - Patton 121172015 2,453.66 2453.66
MaplesFS Directors Services Fee - Nimitz 121112015 2453.66 2,453.66
MaplesFS Directors Services Fee - Sen Re 121122015 2,453.66 2,453.66
MaplesFS Dircotors Services Fee - $S Holdings 124112015 2453.66 2453.66
MaplesFS Directors Services Fee - Patton 71502016 3,500.00 3,500.00
MaplesFS Directors Services Fee - Nimitz 7152016 3,500.00 3,500.00
MaplecFS Directors Services Fee - Sen Re 71572016 3,500.00 3,500.00
MaplesFS Directors Services Fee - §S Holdings 71512016 10,000.00 10.000.00
Total InterCampany Receiveble (Payable) 114235.16 - 114235.16
Nimitz, Lid. 16,793.09
Petton, Ltd. 16,165.91
Sentine] Re Holdings, L1d 39,664.06
SS Holdings, Led. 41,612.10
Total smount due: 114235.16
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Sentinel Reinsurance, LTD

VIA EMAIL

June 20, 2017

Mr. ) P. Sevilla, Esq.

SAS Asset Recovery Ltd.

Grand Pavilion Commercial Centre
802 West Bay Road

Grand Cayman KY1-1102

Dear J.P.:

Enclosed please find the unaudited financial statements as of, and for the year-ended, December 31, 2016
for the following entities:

Nimitz, Lid.

Patton, Ltd.

Sentinel Re Holdings, Ltd.
$S Holdings, Ltd.

Please feel free to contact me at 802.658.7834, or via email at pkranz@beechercarison.com, with any
questions that you have regarding these financial statements.

Sincerely,

Peter A. Kranz, CPA
Beecher Carlson Insurance Services, LLC

enclosures
156 College Street, Suite 301 Phone: 802.658.7831
Burlington, VT 05401 Fax: 770.870.3059

HCMUBS(001083
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NIMITZ, LTD.

FINANCIAL STATEMENTS

DECEMBER 31, 2016

HCMUBS001084



ASSETS

Investments at cost
Prepaid expenses and other assets

Total Assets

LIABILITIES

Intercompany payable
Total Liabilities

SHAREHOLDERS' EQUITY
Contributed surplus

Retained earnings (deficit)
Dividends declared and paid
Year-to-date net income (loss)

Total Shareholders' Equity

Total Liabilities and Shareholders’ Equity

Case 21-03020-sgj Doc 177-9 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 20 of 30

NIMITZ, LTD.
BALANCE SHEETS
As Of

December 2016 December 2015

$3,098,416.50 $3,098,416.50

25,705.10 31,871.62

$3,124,121.60 $3,130,288.12

$16,793.09 $13,293.09

16,793.09 13,293.09

3,173,550.75 3,145,508.82
629,741.46 (1,567.60)
(1,415,248.83) {658,255.25)

719,285.13 631,309.06

3,107,328.51 3,116,995.03

$3,124,121.60 $3,130,288.12
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NIMITZ, LTD.
INCOME STATEMENTS

For the Period Ending

2016 2015
December Year-to-Date December Year-ta-Date

Underwriting Income

Premiums written $.00 $.00 $.00 3.00

Change in uncarned premiums .00 .00 .00 .00
Net Premiums Earned 00 K3 00 00
Loss and Loss Expense

Change in IBNR .00 ao .00 .00
Losses incurred 00 00 .00 .00
Underwriting Profit (Loss) 00 L0 00 00
General and administrative expenses (11,798.95) (37,708.45) (6,174.72) (26,946.19)
Net investment income .00 756,993.58 658.255.25 658,255.25
Net income (loss) before income taxes (11,798.95) 719,285.13 652,080.53 631,309.06
Provision for income taxes .00 00 .00 .00
Net Income (Loss) (Sll!798.95) $719,285.13 %5&53 $631,309.06
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PATTON, LTD.

FINANCIAL STATEMENTS

DECEMBER 31, 2016
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PATTON, LTD.
BALANCE SHEETS

As Of

December 2016 December 2018

ASSETS

Investments at cost $22,729,638.50  $22,729,638.50
Prepaid expenses and other assets 25,705.10 31,871.62
Total Assets $22,755,343.60 _$22,761,510.12
LIABILITIES

Intercompany payable $16,165.91 $12,665.91
Total Liabilitics 16,165.91 12,665.91
SHAREHOLDERS' EQUITY

Contributed surplus 22,804,772.75  22,776,730.82
Retained eamnings (deficit) 3,313,858.14 (1,016.62)
Dividends declared and paid (7,184,751.17)  (3,341,744.75)
Year-to-date net income {loss) 3,805,297.97 3.314,874.76
Total Shareholders' Equity 22,739,177.69 _ 22,748,844.21
Total Liabilities and Shareholders’ Equity $22,755,343.60 _ $22,761,510.12
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PATTON, LTD.
INCOME STATEMENTS

For the Period Ending

_ 2016 _ 2015
December Year-to-Date December Year-to-Date

Underwriting Income

Premiums wrilten $.00 3.00 $.00 $.00

Change in unearned premiurns 00 00 .00 .00
Net Premiums Earned 06 00 00 00
Loss and Loss Expense

Change in IBNR .00 a0 .00 .00
Losses incurred 00 00 .00 .00
Underwriting Profit (Loss) 00 00 00 00
General and administrative expenses (11,798.95) (37,708.45) (6,174.72) (26,869.99)
Net investment income .00 3,843,006.42 3,341,744.75 3,341,744.75
Net income (loss) before income taxes (11,798.95) 3,805,297.97 3,335,570.03 3,314,874.76
Provision for income taxes .00 .00 .00 00
Net Income (Loss) ($ll!‘798.95) %&9‘73’7 $3,335,570.03 wglg-ﬂd
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SENTINEL RE HOLDINGS, LTD.

FINANCIAL STATEMENTS

DECEMBER 31, 2016
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SENTINEL RE HOLDINGS, LTD.
BALANCE SHEETS

As Of

December 2016 December 2015

ASSETS

Cash - operating account $683,931.55 $.00
Investments at cost 20,564,738.89  25,828,055.00
Investments at market 7,052,026.65 6,750,000.00
Prepaid expenses and other assets 25,705.10 31,871.62
Total Assets $28,326,402.19  $32,609,926.62
LIABILITIES

Intercompany payable 39,664.06 6,786,164.06
Total Liabilities 39,664.06 6,786,164.06
SHAREHOLDERS' EQUITY

Contributed surplus 25,903,189.25  25,875,147.32
Retained earnings (deficit) 3,948,615.24 (24,517.1D
Unrealized gain (loss) 985,958.20 .00
Dividends declared and paid (8,600,000.00)  (4,000,000.00)
Year-to-date net income (loss) 6,048,975.44 3,973,132.41
Total Shareholders' Equity 28,286,738.13 25,823,762.56
Total Liabilities and Shareholders’ Equity $28,326,402.19  $32,609,926.62

HCMUBS001091



Case 21-03020-sgj Doc 177-9 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 27 of 30

SENTINEL RE HOLDINGS, LTD.
INCOME STATEMENTS

For the Period Ending

2016 2015
December Year-to-Date Decemhber Year-to-Date

Underwriting Income

Premiumns written $.00 $.00 $.00 $.00

Change in uneamned premiums .00 .00 .00 .00
Net Premiums Earned 00 Q0 00 00
Loss and Loss Expense

Change in IBNR .00 a0 .00 .00
Losses incurred 00 00 .00 .00
Underwriting Profit (L.oss) 00 00 00 00
General and administrative expenses (11,798.95) (37,708.45) (6,174.72) (26,867.59)
Net investment income .00 6,086,683.89 4,000,000.00 4,000,000.00
Net income (loss) before income taxes (11,798.95) 6,048,975.44 3,993,825.28 3,973,132.41
Provision for income taxes 00 00 .00 00
Net Income (Loss) (811,798.95) $6,048,975.44 $3,993,825.28 gsgaul
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SS HOLDINGS, LTD.

FINANCIAL STATEMENTS

DECEMBER 31, 2016
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SS HOLDINGS, LTD.
BALANCE SHEETS
As Of
December 2016 December 2015

ASSETS
Investments at fair market value $6,101,599.00  $4,450,149.00
Prepaid expenses and other assets .00 2,453.66
Total Assets $6,101,599.00 __ $4.452.602.66
LIABILITIES
Intercompany payable $41,612.10 $31,612.10
Total Liabilities 41,612.10 31,612.10
SHAREHOLDERS' EQUITY
Contributed surplus 7,000,000.00 7,000,000.00
Unrealized loss on investents (889,725.00)  (2,541,175.00)
Retained deficit (37,834.44) (12,942.62)
Year-to-date net loss (12,453.66) (24,891.82)
Total Shareholders' Equity 6,059,986.90 4,420,990.56
Total Liabilities and Shareholders' Equity $6,101,599.00 __$4.452.602.66
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SS HOLDINGS, LTD.
INCOME STATEMENTS

For the Period Ending

2016 2015
December Year-to-Date December Year-to-Date

Underwriting Income

Premiums written 3.00 $.00 $.00 $.00

Change in unearned premiums .00 .00 .00 .00
Net Premiums Earned 00 00 00
Loss and Loss Expense

Change in IBNR .00 00 .00 .00
Losses incurred .00 .00 .00 .00
Underwriting Profit (Loss) 00 00 00 00
General and administrative expenses (10,613.41) (12,453.66) (2,500.89) (24,891.82)
Net investment income .00 0o .00 .00
Net loss before income taxes (10,613.41) (12,453.66) (2,500.89) (24,891.82)
Provision for income taxes 00 00 .00 .00
Net Loss ($10,613.41) gﬂﬁ“} !&500.89) ggésm.sz)
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To: JP Sevilla[jsevilla@sasmgt.com]; 'Paul Scrivener'[PScrivener@solomonharris.com]

Cc: Tom Adamczak[tadamczak@beechercarlson.com]

From: Pete Kranz[/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FA905CD66ECE4CF2BA1CB543082D8644-PETE KRANZ]
Sent: Tue 8/8/2017 10:16:53 PM Coordinated Universal Time

Subject: RE: Draft ATE policy

| see no issues with one policy.

From: JP Sevilla [mailto:jsevilla@sasmgt.com]
Sent: Tuesday, August 08, 2017 3:45 PM

To: 'Paul Scrivener'

Cc: Kranz, Pete

Subject: RE: Draft ATE policy

Paul,

1. We would like to consolidate the policies into one policy, with three insureds, all of whom are co-defendants with
equal liability — do you see any issue in doing so? The policy limit $120m, and the premium will be $30m. The three
insureds are listed below. Please tweak the operative provisions as necessary.

2. Need to tweak the own costs to be a bit more broad — please use “costs and expenses of the Representative and
other service providers in the normal course, including related tax, which are incurred during the conduct of the
legal action on behalf of the insured.”

3.  Finally, please remove the clause that says in Section 3 that it’s an exclusion if insured does not have funds to
prosecute the action. Thank you.

Insureds:

Highland CDO Opportunity Master Fund, LP
Highland CDO Holding Company

Highland Special Opportunities Holding Company

Pete, please weigh in if you see any problem with having one policy cover all three defendants.

Thank you,
JP

From: Paul Scrivener [mailto:PScrivener@solomonharris.com]
Sent: Monday, August 7, 2017 7:12 AM

To: JP Sevilla <jsevilla@sasmgt.com>

Cc: 'Kranz, Pete' <pkranz@beechercarlson.com>

Subject: RE: Draft ATE policy

JP
Thank you for your emails of Friday.

| attach for your use final drafts of the two policies — one for Highland CDO Opportunity Fund, Ltd. and the other for Highland
CDO Holding Company - based upon the draft that | sent to you on 2 June. Apart from tidying up/formatting etc. the only
changes are as follows:-

1. Iremoved the Contents page as there seems to be a flaw in the document with the auto-renumbering and also it
would not let me manually re-number for some reason.
2. In19.13.1 and 19.3.2, further to your email immediately below, | have provided that “own costs” are now also
BC SEN0000745902
12/14/21
Highly Confidential
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included in the coverage. As you will see, | have achieved this by providing that “legal liability” is now A + B where A
= court awarded sum or settlement sum, as the case may be, (including other party’s legal costs in each case) and B =

insured’s own legal costs.
3. Inclusion of signature page.

As you mention below, | will leave you to add the signature blocks on the signature page and complete the Schedule to each
policy.

Obviously, in the usual way, you will need to organize authorizing board resolutions of Sentinel and will want to inspect
authorizing board resolutions of the two insureds.

I will revert to you separately with any comments on the draft APA that you provided.
Kind regards

Paul

Paul Scrivener
Independent Consultant

SOLOMON
" HARRIS

Grand Cayman, Cayman Islands | Zurich, Switzerland

FirstCaribbean House, 3rd Floor, PO Box 1990, Grand Cayman KY1-1104, Cayman Islands
T:1345-949-0488 F: 1 345-949-0364 \W: www.solomonharris.com

From: JP Sevilla [mailto:jsevilla@sasmgt.com]

Sent: Friday, August 04, 2017 5:33 PM

To: Paul Scrivener <PScrivener@solomonharris.com>
Cc: 'Kranz, Pete' <pkranz@beechercarlson.com>
Subject: RE: Draft ATE policy

One more point, Paul — can you please add language into the policies that specifies that the insurance policies WILL cover
the insureds own costs and expenses as of the effective date? Thank you.

From: JP Sevilla
Sent: Friday, August 4, 2017 4:34 PM
To: 'Paul Scrivener' <PScrivener@solomonharris.com>

Cc: Kranz, Pete <pkranz@beechercarlson.com>
Subject: RE: Draft ATE policy

Paul, we are ready to move forward with these. Can you please give a final review and add signature pages and any other
final cleanups — we will enter the correct signature blocks. Below are the names of the insureds — there will be two separate
policies, one for each of the below entities. We will handle filling out the schedule and final numbers.
BC SEN0000745903
12/14/21
Highly Confidential
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- Highland CDO Opportunity Fund, Ltd.
- Highland CDO Holding Company

Thank you.

From: Paul Scrivener [mailto:PScrivener@solomonharris.com]

Sent: Monday, June 12, 2017 7:11 AM

To: Neil Horner <Neil.Horner@aswlaw.com>

Cc: JP Sevilla <jsevilla@sasmgt.com>; pkranz@beechercarlson.com; Robert Humphries <RHumphries@solomonharris.com>
Subject: Draft ATE policy

Dear Neil
I hope all is well. It will be good to be working with you and your team again.

Please see attached my mark up of the template policy provided by the client and below my covering email of 2 June which
attached the mark up.

The insurer here, Sentinel Reinsurance, Ltd (“Sentinel”), is a Cayman licensed insurer and is affiliated with both a litigation
funding business and a US hedge fund management company. Sentinel and the litigation funding business are existing
clients of Solomon Harris. | understand that this policy will be the first third party business written by Sentinel, with Sentinel
initially set up to insure or reinsure certain group risks.

The insureds under this policy will be Cayman and Bermuda hedge funds (the “Funds”) that are currently embroiled in well-
advanced litigation as defendants. The matter is set down for trial in August/September this year. The total potential
exposure in the litigation is in the order of US$500 million and the total assets of the Funds have an NAV of around US$100
million. There is scope for a settlement still. The deal that Sentinel has reached with the Funds is that for a premium of
USS$20 million, Sentinel will provide cover of up to US$85 million on either (1) judgment against the Funds or (2) settlement
being reached. Cover includes any legal costs payable to the plaintiffs but not the Funds’ own legal costs. The US$20 million
premium will be satisfied in kind by the Funds transferring their investment portfolios to Sentinel. There will be an actuarial
assessment of the portfolio assets. The client has confirmed that they have CIMA approval to accept in kind premium.

| believe that broadly summarises the deal but by copy of this email | am inviting JP Sevilla from the client and Pete Kranz of
Beecher Carlson, Sentinel’s insurance manager, to add anything material that | may have missed or be unaware of.

Obviously, please let us know if you have any questions or anything is unclear.

The client has requested a Bermuda law review to see if any of the provisions in the policy might be problematic from a
Bermuda law or regulatory perspective having regard to the fact that there is a Bermuda insured under the policy.

As you are aware, the absolute deadline for comments is this Friday but | know that JP and Pete would appreciate comments
earlier than that if at all possible.

Many thanks
Kind regards
Paul

Paul Scrivener

BC SEN0000745904
12/14/21
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SOLOMON
" HARRIS

Grand Cayman, Cayman Islands | Zurich, Switzerland

FirstCaribbean House, 3rd Floor, PO Box 1990, Grand Cayman KY1-1104, Cayman Islands
T: 1345-949-0488 F: 1 345-949-0364 \W: www.solomonharris.com

From: Paul Scrivener

Sent: Friday, June 02, 2017 9:33 AM
To: 'JP Sevilla'

Cc: Kranz, Pete; Robert Humphries
Subject: RE: Draft ATE policy

JP

I am pleased to attach a marked up copy of the policy for your consideration. | have amended as necessary to ensure
compliance with Cayman law and regulation. | have also removed any provisions that would not typically be included in a
policy governed by Cayman law in order to shorten and simplify the document e.g. removal of complaints section.

In addition, | have made some drafting changes and changes with a view to meeting the commercial objectives of the policy
as you described on the phone the other day. Obviously, these latter changes are somewhat beyond the scope of my
engagement and so please do review carefully to ensure that | have properly captured what is intended.

Please note the following:-

1. Please consider my definition of “legal liability” carefully. As you will see this covers the other party’s costs as well
as the judgment amount or settlement amount. It does not cover the insured’s own costs which | assume is the
intention. The limit of indemnity obviously applies.

2. I have leftin the provisions dealing with the possibility of the insurer providing a bond but these can be removed if
not applicable.

3. I have assumed that cover also extends to any appeal and does not terminate on judgment of the first instance
court.

By, the way, | was thinking further about the idea that the premium will be satisfied by the transfer of the hedge funds’
investment portfolios. Has any thought been given as to the legal validity of such a transfer bearing in mind that these
assets will then be put beyond the reach of the plaintiffs in the US litigation against the funds? Obviously, the last thing that
you want to find is that the “premium” has to be returned or is set aside as some unlawful preference or similar. Obviously,
an issue for US counsel but just thought that | should raise it.

I look forward to hearing from you further once you have had an opportunity to review the draft.
Kind regards
Paul

Paul Scrivener

SOLOMON
L ——————
HARRIS

Grand Cayman, Cayman Islands | Zurich, Switzerland

BC SEN0000745905
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FirstCaribbean House, 3rd Floor, PO Box 1990, Grand Cayman KY1-1104, Cayman Islands
T:1345-949-0488 F: 1 345-949-0364 \W: www.solomonharris.com

CONFIDENTIALITY : This email is only intended for the addressee named above. As this email may contain confidential or privileged information, if you are not the addressee, any disclosure, copying, distribution, or other use of this
communication is strictly prohibited. If you have received this email in error please contact us immediately by telephone at 345-949-0488.

SECURITY WARNING: Please note that this e-mail has been created in the knowledge that Internet e-mail is not a 100% secure or error-free communications medium. Email messages could be intercepted, corrupted, lost or arrive
late. We advise that you understand and observe this lack of security when e-mailing us.

VIRUSES: Although we have taken steps to ensure that this e-mail and attachments are free from any virus, we advise that in keeping with good computing practice the recipient should ensure they are actually virus free.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking
action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing
in; Security, archiving and compliance. To find out more Click Here.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking
action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing
in; Security, archiving and compliance. To find out more Click Here.
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To: Clayton Price[cprice@beechercarlson.com]
Cc: Jayasekera, Ruwan[R.Jayasekera@cimoney.com.ky]; Busari, Razaak[R.Busari@cimoney.com.ky]; Inyangala,

Silvanous[S.Inyangala@cimoney.com.ky]; Tom Adamczak[tadamczak@beechercarlson.com]

From: Dube, Sehliselo[S.Dube@cimoney.com.ky]

Sent: Mon 5/6/2019 3:55:53 PM Coordinated Universal Time

Subject: Sentinel Reinsurance, Ltd. - Final Inspection Reports

Attachment: Sentinel Reinsurance Ltd. - Cover Letter - Two Final Inspection Reports.pdf

Attachment: Sentinel Reinsurance Ltd. - Final Onsite Inspection Report - Prudential Specific Report.pdf
Attachment: Sentinel Reinsurance Ltd. Final Onsite Inspection Report - AML Specific Report.pdf
Attachment: Sentinel Reinsurance, Ltd - Acknowledgement Signature Sheet- Two reports.pdf

Dear Clayton,

Page 1 of 52

Please find attached the cover letter, final inspection reports and acknowledgement signatures sheets for the board of
directors to sign as confirmation of receipt of the attached final inspection reports for Sentinel Reinsurance, Ltd.

Thanks and Best Regards,
Sehli

Sehliselo Dube
Chief Analyst | Insurance Supervision Division

Cayman Islands Monetary Authority

Direct: (345) 244-1603 | Main: (345) 949-7089
Email: S.Dube@cimoney.com.ky

www.cima.ky | LinkedIn

BC SEN0000078777
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The Directors

Sentinel Reinsurance, Ltd.

c/o Beecher Carlson Cayman, Ltd.
P.O. Box 10193

Grand Cayman KY1-1002
Cayman Islands

6 May 2019
Attention: Mr. Clayton Price

Ref: SD/S1/642423/2
By Email

Dear Sirs,

SUBJECT: Sentinel Reinsurance, Ltd.: Final Inspection Reports

The Cayman Islands Monetary Authority (the “Authority”) acknowledges receipt of Mr.
Clayton Price’s emails dated 19 April 2019 and 22 April 2019 in response to the Draft
Inspection Reports for Sentinel Reinsurance, Ltd. (the “Licensee”). The comments have
been duly noted and, where applicable, the Authority’s reports amended accordingly.

The inspection was conducted pursuant to the Monetary Authority Law (2018 Revision), the
Insurance Law 2010 (as amended), the Proceeds of Crime Law (2019 Revision), and the
Guidance Notes on the Prevention and Detection of Money Laundering and Terrorist
Financing in the Cayman Islands, December 2017. The On-site Inspection was carried out
in order to assess the Licensee’s current financial position, corporate governance structure
operational structure, strategic plan, and compliance with internal policies, legislation and
regulatory requirements.

The Authority has enclosed its final inspection reports, which are for the Licensee’s use only,
and should not be distributed to third parties without the Authority’s prior written consent.
The Licensee’'s attention is drawn to the requirements’ implementation timeframes
contained therein which the Licensee must strictly adhere to. In addition, the Authority
requires remediation progress reports on a monthly basis to be furnished to the Authority
on the first day of every month beginning 1 June 2019 until all the requirements have
been met. Non-adherence to these timeframes may result in regulatory action being taken
against the Licensee and those charged with governance. Please note that the monthly
remediation progress reports and any responses to requirements should be sent to Sehliselo
Dube at s.dube@cimoney.com.ky

80e Shedden Road, Elizabethan Square, P.0O. Box 10052, Grand Cayman KY1-1001, CAYMAN ISLANDS
Tel: 345-949-7089 » Fax: 345-946-5611 * E-mail: Contactinsurance@cimoney.com.ky *
Web: www.cimaney.com ky BC SEN0000078778
11/03/21
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The Authority has also attached an Acknowledgement Signature Sheet for the Board of
Directors to sign confirming that they have received copies of the 6 May 2019 Final
Inspection Reports. The Authority asks that the Licensee kindly return a signed copy for its
records no later than close of business on 20 May 2019.

The Authority would like to extend its thanks to the management and staff of the Licensee
for their co-operation and assistance throughout the inspection.

Yours sincerely,

Sehliselo Dube

Chief Analyst - Insurance Division
Tel.  (345) 244 - 1603

Fax. (345) 946 - 5611

Email. s.dube@cimoney.com.ky

CC. Razaak Busari, Deputy Head - Insurance Division
Silvanous Inyangala, Senior Analyst — Insurance Division

80e Shedden Road, Elizabethan Square, P.O. Box 10052, Grand Cayman KY1-1001, CAYMAN ISLANDS
Tel: 345-949-7089 « Fax: 345-946-5611 « E-mail: Contactlnsurance@cimoney.com.ky ¢
Web: www.cimoney.com.ky

BC SEN0000078779
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FINAL PRUDENTIAL INSPECTION REPORT FOR:
SENTINEL REINSURANCE, LTD.
Conducted on:

4 March 2019 to 11 March 2019

Issued on:
6 May 2019

PREPARED BY:
INSURANCE SUPERVISION DIVISION

This Prudential Inspection Report (“Report”) and its contents are the property of the Cayman
Islands Monetary Authority (the “Authority”). This Report and its contents may not be shared with
any other person other than those persons named in the front of this report and the Licensee’s

external auditors without the prior written consent of the Cayman Islands Monetary Authority.
Copyright 2019.

BC SEN0000078780
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1.1

1.2

1.3

1.4

1.5

EXECUTIVE SUMMARY

The Cayman Islands Monetary Authority (the “Authority”) conducted an on-site inspection
(the “On-site Inspection”) at the offices of Sentinel Reinsurance, Ltd. (the “Licensee”) from
4 March 2019 to 11 March 2019.

The objective of the On-site Inspection was to assess the policies and procedures, corporate
governance structure and internal control environment of the Licensee.

Results from the On-site Inspection revealed deficiencies in:
(1) Corporate governance;

(2) Business plan;

(3) Outsourcing;

(4) Risk management framework;

(5) Solvency and accounting policies;

(6) Nature, accessibility and retention of records; and
(7) Internal Controls, policies and procedures.

Please see Appendix 1 of this Report for a listing of the requirements arising from the On-
site Inspection.

As a result, the Authority has concerns regarding the oversight of the Licensee’s
operations. The requirements cited in this Report are to be addressed urgently in order to
rectify instances where the Authority has identified deficiencies of a regulatory or statutory
nature. In addition, the requirements specified in this Report are intended to strengthen the
policies, procedures and internal controls of the Licensee and to ensure they are operating
in accordance with the regulatory framework of the Cayman Islands. The requirements also
enable the directors and management of the Licensee to focus on matters warranting
corrective attention.

The requirements should be implemented within the time frames specified. The Authority
further requires monthly update reports from the Licensee until the requirements have been
fully implemented.

THE AUTHORITY AND PURPOSE OF THE ON-SITE INSPECTION

The On-site Inspection was conducted in accordance with the Authority’s powers and duties

provided under section 6(1)(b) of the Monetary Authority Law (2018 Revision) (the "MAL”)

and section 22(1)(b) of the Insurance Law 2010 (the "Law”). The On-site Inspection was

carried out in order to assess the Licensee’s current financial position; corporate governance

structure and operational structure; assess their strategic plan; and assess internal controls.

In particular compliance with the following laws, regulations, rules and guidance notes was

assessed:

(1) the MAL;

(2) the Law;

(3) the Proceeds of Crime Law (2018 Revision) ("POCL");

(4) the Guidance Notes on the Prevention and Detection of Money Laundering and
Terrorist Financing in the Cayman Islands, December 2017 (“the AML Guidance
Notes”);

Page 3 of 35
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3.2

3.3

4.2

4.3

(5) the Rule on Corporate Governance (*RCG");

(6) the Statement of Guidance on Corporate Governance ("SOG CG");

(7) the Rule on Risk Management for Insurers ("RRM");

(8) the Statement of Guidance on Outsourcing Regulated Entities ("SOG Outsourcing”);

(9) the Rule on Internal Controls - General for all Licensees ("RIC");

(10) the Statement of Guidance on Internal Controls - Insurance (*SOG IC");

(11) the Statement of Guidance on Business Continuity Management All Licensees ("SOG
BCM");

(12) the Statement of Guidance on Nature, Accessibility and Retention of Records ("SOG
NARR");and

(13) the Statement of Guidance on Asset Management & Investment Strategy For
Insurance Companies (*SOG AMI").

SCOPE STATEMENT

The objectives of the On-site Inspection were to assess the Licensee’s compliance with
applicable laws, regulations, rules, statement of principles of the Authority as well as
compliance with its own policies, procedures, corporate governance structure, and internal
control environment. Analysis of these areas allowed the Authority to gain a better
understanding of the Licensee’s operations, from within the Cayman Islands and to
determine whether it is in compliance with the laws, regulations, rules and guidance notes
set out at 2.1 above.

The On-site Inspection was not intended to be a financial audit. The Authority relies on the
work of the external auditors, with respect to the fairness of the financial statements.

The On-site Inspection was conducted for regulatory purposes only.

METHOD OF ASSESSMENT

The On-site Inspection was conducted by reviewing the Licensee’s policies and procedures
to ensure consistency with the applicable laws, regulations, regulatory rules and/or
statements of guidance.

The On-site Inspection included a review of items provided to the Authority by the Licensee.
Please see Appendix 2 for a list of the items received and reviewed.
Additionally, interviews were conducted with the following representatives:

(1) Mr. Clayton Price, General Manager at Beecher Carlson Cayman Ltd., 8 March 2019

(2) Mr. Thomas Adamczak, Beecher Carlson Cayman Ltd., 7 March 2019

(3) Mr. Damien Austin, Independent Director, Sentinel Reinsurance, Ltd., 8 March 2019

(4) Mr. Matthew DiOrio, Executive Director, Sentinel Reinsurance, Ltd., 8 March & 12
March 2019

Page 4 of 35
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5 INSPECTION FINDINGS
5.1 INTRODUCTION TO FINDINGS

5.1.1 The paragraphs below detail a number of findings. The corrective actions required for each
finding are classified as requirements. The requirements and corresponding priority levels
cited in this report arise where there is regulatory or statutory concern. Matters Requiring
Immediate Attention ("MRIA") in the Report are structured as “High Priority” and Matters
Requiring Attention (*MRA) are identified as “Medium Priority” or “Low Priority”. The
requirements that are set out below must be adopted and implemented by the Licensee
within the time frames specified under each requirement or if no timeframe is stipulated,
within three (3) months of receipt of the final prudential inspection report. The requirements
are intended to assist the Licensee in strengthening its internal controls and policies and
procedures. The Authority also requires monthly update reports from the Licensee until the
requirements have been fully implemented. The monthly update reports should indicate the
status of the requirements, the remedial actions taken by the Licensee and the estimated
completion date. If the implementation of any requirements is delayed beyond the dates
stipulated in this Report, it should be brought to the attention of the Authority and
highlighted in the monthly report.

5.2 CORPORATE GOVERNANCE

5.2.1 Organization structure

Finding

5.2.1.1 On May 9, 2017, the Authority approved the transfer of 91% of voting rights and 0.65% of
non-voting shareholding interest (together, “change in shareholding”) in the Licensee from
Wyvern Management Ltd. to SAS Holdings SPV Ltd. On processing the initial application for
change in shareholding, the Authority objected to the Licensee’s corporate structure in a letter
dated November 30, 2016 on the basis that the proposed corporate structure was too
complex such that it impeded the Authority’s ability to effectively carry out regulatory
oversight of the Company. In the same letter of November 30, 2016 referenced above, the
Authority invited the Licensee to propose and apply for approval of an updated corporate
structure for the Licensee that meets the criteria set out in Section 7.1.3 of the Regulatory
Policy: Criteria for Approving Changes in Ownership and Control. In a letter dated February 3,
2017, Solomon Harris, acting for the Licensee, inter alia informed the Authority that the
Licensee had offered to make certain structural changes to its corporate structure with the
view to achieve simplicity and transparency of ownership and control of the Licensee. Among
other things proposed in the letter by Solomon Harris to the Authority was the removal of five
entities from the organization structure.

The entities that were to be removed from the organization structure included: Nimitz, Ltd,
Patton Ltd., Elderflower Ltd., Brave Holdings Ltd. and Sentinel Re Holdings Ltd. The removal
of the five entities was expected to eliminate three layers of ownership levels from the
organization structure. In an email communication to Solomon Harris, Beecher Carlson and
those charged with the Licensee’s governance, dated July 14, 2017, the Authority reiterated
the fact that the approval of the change in shareholding granted on May 9, 2017 had been
based in part on the Authority’s belief that the restructuring plan submitted to the Authority
on February 3, 2017 would be implemented immediately. As per the organization structure
provided to the Authority as part of the information requested for the purpose of the onsite
inspection, the said five entities are still part of the Licensee’s organization structure. During
an interview with those charged with the Licensee’s governance, the Authority was informed
that the Licensee had decided to hold off the reorganization detailed above on the account of
changes in the tax laws of United States of America whose impact on the entity could not be

Page 5 of 35

BC SEN0000078784
11/03/21
Highly Confidential



Case 21-03020-sgj Doc 177-11 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 9 of 52

ascertained immediately. The Authority considers this explanation to be untruthful as the
changes in the tax laws of the United States of America took effect in December 2017
whereas the Licensee was expected to have effected the changes in its organization structure
in or about May 2017. In any case, there was no communication to the Authority in relation to
the Licensee’s decision to retain the organization structure that was explicitly objected to by
the Authority.

This gives an impression that the information provided to the Authority at the time of
application for approval of the change in shareholding was either factually inaccurate or
intentionally misleading or the Licensee has deliberately refused to comply with the
Authority’s requirement that the Licensee’s organization structure be simplified. It further
reflects adversely on the level of honesty, integrity, reputation and general probity of those
charged with governance in executing their duties.

Conclusion:

5.2.1.2 The Licensee is in breach of Section 8 (1)(a) of the Law for failure to conduct business in
accordance of the information supplied in the application for the change in shareholding of the
Licensee and as approved by the Authority, and for failing to operate according to the
organization structure as approved by the Authority.

In the annual returns filing for the year ended December 31, 2017, the Licensee breached
Section 9 (1)(d) of the Law by misrepresenting to the Authority that the information set out in
the application for the licence and as modified by subsequent changes approved by the
Authority, remained correct.

In addition, the Licensee is in breach of Sections 5.6.1 (a) and (b) of the RCG for failure by
those charged with governance to ensure that the Authority is promptly notified of significant
matters affecting the Licensee, and for the failure to ensure that the business of the Licensee
is conducted in compliance with the laws and other requirements in force in the Cayman
Islands.

Further, the Licensee is in breach of Section 5.13.2 of the RCG for the failure of those charged
with governance to develop, implement and maintain systems and controls to ensure
promotion of appropriate, timely and effective communications with the Authority by the
Licensee.

Requirement (High Priority — MRIA):

5.2.1.3 The authority requires the Licensee to immediately remove the following entities from its
organizational structure: Nimitz, Ltd, Patton Ltd., Elderflower Ltd., Brave Holdings Ltd. and
Sentinel Re Holdings Ltd. and provide the Authority with a written confirmation that the five
entities have been removed from the organizational structure of the Licensee.

In addition, the Authority requires the Licensee to provide the Authority with a written
commitment that on an ongoing basis the Licensee will communicate with the Authority in an
open, honest and cooperative manner, including but not limited to promptly notifying the
Authority of breaches of requirements and expected standards of behavior and material
changes in a timely manner.

The above written confirmations must be presented to the Authority within one month from
the date of the Final Inspection Report.

In addition, the Authority, pursuant to Section 23(1) of the Law, is directing that the Licensee
must cease and desist from transacting any insurance business until such a time that the
Authority has satisfied itself that the Licensee has complied with the above requirements.
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Management comment

5.2.1.4 The Licensee acknowledges receipt of correspondence from the Authority of July 14, 2017 and
May 9, 2017 regarding the approval of the restructuring plan, which was not completed.

On behalf of the Licensee, as of April 18, 2019, we have filed for the merger of (i) Nimitz, Ltd.
with and into Montage Holdings, Ltd., (ii) Anthem, Ltd. with and into Mainspring, Ltd., and (iii)
Patton, Ltd. with and into Mainspring, Ltd. Each such merger has an effective date of April 18,
2019. By operation of law, from the effective date, the separate corporate existence of each
of Nimitz, Ltd., Anthem, Ltd. and Patton, Ltd. will cease and they will each have been
removed from the ownership structure.

As of April 18, 2019, we have instructed KPMG to act as the voluntary liquidator of each of
Elderflower Ltd. and Brave Holdings Ltd. and expect those liquidations to commence
imminently. We have been advised that the liquidations will proceed in the ordinary manner
and along the timelines provided in the Companies Law. As such, we are expecting the filing
of the liquidator's final return with the Registrar of Companies approximately 60 days from
the date hereof and, in any event, prior to June 30, 2019.

We propose removing Sentinel Re Holdings Ltd. from the structure by merging it with and into
Sentinel Reinsurance Ltd. In order to effect this merger, we will require the consent of the
Authority. If you are agreeable to this method of removal of Sentinel Re Holdings Ltd., we will
formally approach you for such consent in a form capable of filing with the Registrar of
Companies as part of the merger filing.

Upon completion of the liquidations and the proposed merger in respect of Sentinel Re
Holdings Ltd., we will have removed all of the requested entities, along with Anthem, Ltd.,
from the ownership structure of the group.

There was certainly no intention on the part of the Licensee to mislead or be untruthful with
our intentions. The honesty, integrity, reputation, and general probity of those charged with
governance is of significant importance and the Licensee will ensure it conveys those qualities
on any future dealings with the Authority.

The Licensee notes the breaches committed. We have removed Nimitz, Ltd., Patton, Ltd. and
Anthem, Ltd. from the group as of April 18, 2019 and we expect to complete the
reorganization per the steps and timeline as noted above.

The Licensee acknowledges the Authority’s request and thus provide this written commitment
that on an ongoing basis, the Licensee and its representatives, will communicate with the
Authority in an open, honest, and cooperative manner, including but not limited to promptly
notifying the Authority of breaches of requirements and expected standards of behavior and
material changes in a timely manner.

Authority’s response

5.2.1.5 The Authority acknowledges the Licensee’s comments above and reiterates that the Licensee
must provide the Authority with monthly updates on the progress of restructuring the
Licensee’s group. Regarding the merger of Sentinel Re Holdings Ltd. with and into Sentinel
Reinsurance Ltd., the Authority requires that the Licensee makes a formal application for
approval of the merger to the Authority immediately. The application will be considered
based on the merit of the information provided to the Authority alongside the application.
Further, pursuant to Section 23(1) of the Law, the Licensee must cease and desist from
transacting any insurance business until such a time that the Authority has satisfied itself
that the Licensee has effected the changes described above.
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5.2.2 Inconsistent representations and inaccurate documentation

Finding

5.2.2.1 From the review of the Licensee’s Corporate Governance Framework (“CGF"), the Authority
noted the following factual inaccuracies and inconsistencies:

a)

b)

c)

d)

f)

9)

The Risk Management Framework ("RMG") and the CGF, both dated December 17, 2018,
state the date of incorporation of the Licensee as January 23, 2013. In a separate and
unrelated instance, the Authority also noted that the actuarial report dated July 13, 2018
(“the actuarial report”) also inaccurately made reference to the date of incorporation of
the Licensee as March 1, 2014. In fact, the Licensee was incorporated on December 10,
2012.

In addition, the CGF states that the Licensee does not have a directors’ remuneration
policy on the basis that the Licensee’s directors are not compensated for their services.
The Authority noted that the Licensee has two independent directors. The independent
directors are contractually engaged through service level agreements that stipulate among
other things the directors’ remuneration.

The CGF states in part that “The Board believes there is no current relationship between
any Director and the Company that would be construed to prevent any Board member
from being designated as independent.” Considering that the Licensee’s Board comprises
two executive directors, this assertion is conceptually inaccurate. The assertion appears to
confuse the concept of independence and that of objectivity. It is the Authority’s position
that objectivity does not equal independence. And whereas the Authority does not set
forth to determine the directors’ objectivity in dispensing their duties to the Licensee, the
Authority acknowledges that by virtue of their positions as executive directors, such
directors are precluded from designation as independent.

Also, the CGF references to the Insurance (Amendment) Law, 2017 as the law that defines
the statutory obligations of the Licensee. In fact, the legal regime applicable to the
Licensee is enshrined in the Insurance Law, 2010 as amended.

In the introductory remarks, the actuarial report asserts that the Licensee is owned by
SAS Asset Recovery, Ltd. and its affiliated entities (collectively “"SAS”). SAS is not part of
the Licensee’s organization structure.

The Licensee’s audited financial statements and actuarial report for the year ended
December 31, 2017 state that the Licensee provides D&O coverage to SAS Asset Recovery
Structure and its subsidiaries ("SAS"”). As per the Licensee’s business plan, the Licensee
was approved to provide D&0O coverage to entities within the SAS Asset Recovery
structure/ Sentinel structure. According to the Authority’s records, SAS and Sentinel
Structures are not in the same organization structure. The following entities which are part
of the Sentinel Structure have D&O policies issued by the Licensee; Montage Holdings,
Ltd., Greystone IV Ltd., Kind Holdings Ltd., Brave Holdings Ltd., Loyal Holdings L.P.,
Anthem Ltd., Mainspring Ltd., HAL Holdings L.P., Nimitz Ltd., Patton Ltd. There is a clear
contradiction between the information on the business plan and that on the audited
financial statements and actuarial report for the year ended December 31, 2017.

Furthermore, while describing the Licensee’s coverage lines, retention limits and policy

triggers, the Licensee’s actuary stated in the actuarial report that on August 1, 2017, the

Licensee wrote an after the event ("ATE") policy for a related entity in relation to a lawsuit

that was filed against the related entity in 2009. The policy has an aggregate limit of $91

million. The trial date for the case had been set for September 2017, but has been placed
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on hold indefinitely. During an interview with those charged with the Licensee’s
governance, the Authority was informed that the case has never been indefinitely
postponed. In fact the Authority was informed that the case had been scheduled for
mentioning on September 2018, which happened, and further updates regarding the case
had been provided by the Supreme Court of the State of New York in December 2018.
During an interview with Crowe Horwath Cayman Ltd. (the “auditor”), the Licensee’s
auditor for the year ended December 31, 2017, the auditor informed the Authority that at
the time of preparation of the Licensee’s financial statements for the year ended
December 31, 2017, the Licensee’s lawyers familiar with the legal case to which the ATE
policy relates gave the auditors assurance that the legal case was expected to be
concluded within two years from the date of inception of the ATE policy. Those charged
with governance could not establish immediately the source of the actuary’s information
and under what circumstances the actuary could have made such an assertion.

h) Moreover, the schedule of all policies issued by the Licensee provided to the Authority as
part of the documents requested for the purpose of the onsite inspection stated the
aggregate limit for the ATE coverage as US$100 million; the correct limit of liability for the
ATE cover is US$91 million.

The inaccuracies described above are indicative of hastily compiled documents without
thorough consideration of purpose and internal consistency. Or else, those charged with the
Licensee’s governance have failed in their duty to review and approve the Licensee’s policies
and procedures to ensure quality and accuracy. It also gives the impression that those
charged with the Licensee’s governance accept reports produced by third parties without
thoroughly reviewing such reports for accuracy and reasonableness of the basis for
conclusions.

Conclusion:
5.2.2.2 The Licensee is not in compliance with Section 4.6 of the SOG NARR for failure to make
reasonable effort to maintain complete and up-to-date records.

Furthermore, the Licensee is not in compliance with Section 4.7 of the SOG NARR which
requires that for an entity to accept and rely on records supplied by a third party, such
records must be or be capable of being reconciled with records held by the entity. The
actuarial report falls short of this requirement.

In addition, the Licensee is out of compliance with Section 5.11 of the SOG CG for failure to
develop, implement and maintain a remuneration policy for those charged with governance.

Requirement (High Priority — MRIA):

5.2.2.3 Within three months following the date of the Final Inspection Report, the Authority requires
the Licensee to appropriately amend its CGF and RMF to correct the inaccuracies listed above
and to ensure that it is compliant with SOG CG and the RRMI respectively.

Further, the Authority requires the Licensee, through those charged with governance, to
provide the Authority with a written commitment that on an ongoing basis, they will
sufficiently review reports generated by third party service providers to ensure that such
reports can be reconciled to the records of the Licensee and that matters of fact contained in
such reports are accurate while matters of belief are reasonable.

Also, the Authority requires the Licensee to develop, implement and maintain internal controls
to ensure accurate recording of all policyholder information, including details about the
policies written such as premiums and limits of liability etc.
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In addition, the Authority requires the Licensee to develop, implement and maintain a
remuneration policy in conformity with Section 5.11 of the SOG CG.

Copies of the internal controls policies and procedures and the remuneration policy should be
provided to the Authority within three months following the date of the Final Inspection
Report.

Management comments

5.2.2.4

a) The Licensee acknowledges the inaccuracies within its Risk Management Framework
(RMF), its Corporate Governance Framework (CGF), and the actuarial report regarding the
incorporation date of the Licensee and has made appropriate corrections to be approved
and accepted at the next Board meeting.

b) The Authority has accurately reflected that the two independent directors are not directly
compensated by the Licensee for their services as they are employees of their director
services firms: Mr. Jan Neveril of Compass OFM Limited and Mr. Damian Austin of
International Management Services Ltd. The copies of the directorship services
agreements were provided to the Authority via its web portal prior to the onsite
inspection. The Licensee acknowledges that it does not have a “directors’ remuneration
policy and will develop, implement and maintain a remuneration policy for those charged
with governance in accordance with Section 5.11 of the SOG CG.

c) The Licensee acknowledges and agrees with the Authority’s comment regarding the
independence of the executive directors and is correcting the statement in the CGF.

d) The Licensee acknowledges the inaccuracy within CGF of the legal regime and has made
the appropriate correction to be approved and accepted at its next Board meeting.

e) The Licensee acknowledges the inaccuracy within the actuarial report regarding the
structure and has requested the appropriate correction within the actuary’s 2018 report.

f) The Licensee acknowledges the Authority’s comment related to the confusion pertaining to
the Sentinel Structure versus the SAS Structure as both are different, although affiliated
under common ownership. Going forward, the Licensee will ensure it scrutinizes the
descriptions related to its business within the actuarial report, audited financial
statements, and any other third party reports, to ensure accuracy.

g) The Licensee acknowledges the language describing the matter covered by the ATE policy
was inaccurate and has requested the appropriate correction within the actuary’s 2018
report.

h) The Licensee acknowledges that the schedule of all policies issued by the Licensee
provided to the Authority as part of the documents requested was an outdated version.
The Licensee also recognizes that the Authority has previously received schedules
accurately reflecting all policies issued by the Licensee as part of the current business plan
provided to the Authority as part of the documents requested on January 31, 2019 as well
as with the 2017 Annual Filing.

The Licensee recognizes its need to update and maintain current and accurate records. Those
charged with governance as well as the insurance manager are tasked with reviewing all third
party records and reports to ensure they meet the requirements of Sections 4.6 and 4.7 of
the SOG NARR. As noted in 5.2.2.1 b above, the Licensee will develop a remuneration policy
for the independent directors.

The Licensee will within three months of the date of the Final Inspection Report, amend its
CGF and RMF to correct inaccuracies as listed in 5.2.2.1 and ensure it is complaint with the
SOG CG and RRMI, respectively. The Board of Directors, being those charged with corporate
governance, will provide the Authority a written commitment that on an ongoing basis they
will sufficiently review reports generated by third party service providers to ensure that such
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reports resonate to the records of the Licensee and that matters of fact contained in such
reports are accurate while matters of belief are reasonable. The Licensee will develop,
implement and maintain internal controls to ensure accurate recording of all policyholder
information including details about the policies written, including premiums and limits of
liability. As noted in 5.2.2.2, the Licensee will develop and maintain a remuneration policy in
conformity with Section 5.11 of the SOG CG. Copies of these internal controls and procedures
will be provided to the Authority within three months of the date of the Final Inspection
Report.

Authority’s response

5.2.2.5 The Authority acknowledges the Licensee’s comments above and expects the Licensee to
comply with the requirements stated at paragraph 5.2.2.3 within the timelines therein.

5.2.3 Inadequate oversight

Finding:

5.2.3.1 From the review of Board meeting minutes and other documentation provided to the
Authority and interviews with those charged with the Licensee’s governance during the onsite
inspection, the Authority noted the following inadequacies relating to the oversight of the
affairs and operations of the Licensee:

a) On various instances, those charged with governance stated that they relied heavily on
the insurance manager for various functions of the Licensee. On some instances, some of
the directors did not appear to know the product lines the Company provided; in some
cases some directors were oblivious of the fact that the Licensee provided P&I cover in
addition to the D&O and ATE covers. Instead of standing as an independent force
overseeing the activities of management with rigor and professional skepticism, the board
appears to be relegated to a passive affiliate of management.

b) The Licensee’s CGF does not specify the minimum number of times the directors are
expected to meet and deliberate on the affairs of the Licensee. During interviews with
those charged with governance of the Licensee, the Authority was informed that the
corporate culture of the group to which the Licensee belongs is such that matters are
handled on an ad hoc basis and that preference is not given to structured approaches.
Also, those charged with the Licensee’s governance, informed the Authority that the
directors were under the impression that they were required to meet semi-annually. From
interviews with the insurance manager, the Authority was informed that the infrequent
nature of the Licensee’s Board meetings was in part due to unavailability of information
relating to valuation of the Licensee’s investments which is necessary for the preparation
of financial records for the directors to review. Although the directors stated that they
were under the impression that they should be meeting semi-annually, the Authority was
provided with Board meeting minutes for only one meeting per year from 2016 to 2018.

c) Further, for the times when they have held board meetings, those charged with
governance were provided with board information packets including financial records of
the Licensee and other updates on the affairs of the Licensee less than one week in
advance of the meetings. Viewed in the context of infrequent intervals of the board
meetings and the directors’ hands-off approach to management of the Licensee’s
operations, it is the Authority’s position that those charged with the Licensee’s governance
are not demonstrating that they are dedicating sufficient time to the affairs of the
Licensee.
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d)

e)

As per the Authority’s records, the Licensee changed its auditor in the year 2016. From
the review of the Board meeting minutes, the Authority did not obtain any evidence of the
Board approving the change of auditor.

Interviews with those charged with governance revealed that the Licensee has not
established a compliance team or alternative mechanism for compliance with a direct
reporting channel to the Board. Board meeting minutes do not reveal any material
discussions at board level regarding compliance.

Conclusion:
5.2.3.2 The Licensee is in breach of Section 8.1(g) on the Law for failure to maintain an effective
system of governance.

The Licensee is in breach of Section 5.1.1 of the RCG for failure to establish, implement, and
maintain a corporate governance framework which provides for sound and prudent
management and oversight of the insurer’s business.

Further, the Licensee is not in compliance with Section 5.4 (g) of the SOG CG for failure to
establish an appropriately skilled compliance committee or person to report directly and
regularly to the board on all compliance matters relating to the Licensee.

Requirement (High Priority — MRIA):

5.2.3.3 Within two months from the date of the Final Inspection Report, the Authority requires the
Licensee to review and amend the CGF in accordance with the SOG CG. The Authority expects

the
i

updated CGF among other things to:
clearly define and document the roles and responsibilities allocated to the Board and

Management in a manner that clearly promotes an appropriate separation of the oversight
function from management responsibilities.

establish a framework for the Board to oversee management and to set appropriate
quantifiable performance standards for management and ensure that management is
managing the affairs of the Licensee in accordance with the strategies and policies set by
the Board.

clearly define the minimum frequency of Board meetings to deliberate the affairs of the
Licensee including how much time in advance of the meeting should the Board members
be provided the agenda and other related materials and information to be considered
during the meeting.

. In addition, no later than two months following the date of the Final Inspection Report,

the Authority requires the Licensee to establish an appropriately skilled compliance
committee or person to report directly and regularly to the board on all compliance
matters relating to the Licensee and to ensure that there is proper documentation of
discussions surrounding compliance.

Management comments

5.2.3.4
a.)

b.)

c.)

The Licensee acknowledges the Authority’s comments regarding the Board’s reliance on
the Insurance Manager for many functions and roles. This is due to the Board, as currently
constituted, is still relatively new to the Licensee. The Licensee affirms that going forward,
the Board will be more actively involved with all facets of governance.

The Licensee has never established a requirement or an expectation of two board
meetings per year. As the Licensee redrafts the CGF, consideration will be given to
specifying the minimum number of times per year the directors are expected to meet and
deliberate on the affairs of the Licensee.

As the Directors are regularly involved with the regular day to day activities of the
Licensee (approving all invoices, releasing all payments, involved in all matters related to
investments and insurance, signing all policies, etc.), providing board meeting materials
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within one week of the board meeting is not a concern and the information contained
within is certainly not surprising or new. As a result, the Licensee disagrees with the
Authority’s position that those charged with governance are not demonstrating that they
are dedicating sufficient time to the affairs of the Licensee.

d.) Although the Licensee’s board minutes did not reflect discussion of the change in auditor
for the 2016 year, the Board was fully aware and approved the change via the director’s
signing of the auditor engagement letter.

e.) Recognizing the Licensee (although licensed as a Class B (iii)), is currently only insuring
related parties within its Financial Group and the same Ultimate Beneficial Ownership
hence the Licensee is actually operating as a Class B (i) with a common risk management
program. Therefore the nature being proportional to its scope, the Licensee does not
believe a “compliance team” is warranted. The Licensee does, however, accept the
Authority’s direction to assign the compliance responsibilities to a designated director to
provide a direct channel to the Board and will make such appointment to fulfill the
obligations as set forth in Section 5.4 (g) of the SOG CG.

The Licensee accepts the Authority’s direction and will establish, implement, and maintain a
corporate governance framework to provide for sound and prudent management and oversight
of its business to comply with Section 5.1.1 of the RCG.

Within two months from the date of the Final Inspection Report, the Licensee will review and
amend its CGF in accordance with the SOG and as noted in 5.2.2.2 above and incorporate the
Authority’s recommendations in 5.2.3.3 i), ii), iii), and iv.

Authority’s response

5.2.3.5 The Authority reiterates its position that those charged with the Licensee’s governance are

5.2.4

required to dedicate demonstrable sufficient amounts of time to the affairs of the Licensee. In
so doing, those charged with governance are expected to distinguish their responsibilities at
strategic level from those at the tactical and operational levels of the Licensee. Therefore, the
Authority maintains its position that within two months from the date of this report, the
Authority requires the Licensee to review and amend the CGF as detailed in the requirement
at paragraph 5.2.3.3. In addition, no later than two months following the date of this report,
the Authority requires the Licensee to confirm the identity of the director that is responsible
for the compliance matters of the Licensee. Further, on a continuous basis, the Authority
requires the Licensee to demonstrate that the director responsible for the compliance matters
of the Licensee is sufficiently acquainted and that he/she reports regularly on such matters to
those charged with the Licensee’s governance in connection therewith.

Non-compliance with the CGF

Finding:
5.2.4.1 From the review of the Licensee’s CGF and other documents provided to the Authority for the

purpose of the Onsite Inspection, the Authority noted the following areas of non-compliance
with the Licensee’s own CGF:
a) The Licensee’s CGF states that the independence of those charged with governance will be

reviewed annually by the board of directors. There was no evidence in the board meeting
minutes of such review being done.

b) The Licensee’s CGF states that the Board believes it is appropriate to periodically review
its own effectiveness, including its corporate governance policies and practices. The
Licensee’s CGF contemplates such a review to occur on an annual basis. From the
interviews with those charged with the Licensee’s governance and the review of Board
meeting minutes, there was no evidence of such reviews being done.

c) As per the Licensee’s CGF, the Board reviews the Licensee’s strategic plan and financial
performance annually. From the review of the Board meeting minutes, there was no
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evidence of the Board discussing the financial performance of the Licensee for the years
2016, 2017 and 2018.

Conclusion:

5.2.4.2 The Licensee is in breach of Section 5.1.1 of the RCG for failure to implement its own
established corporate governance framework to enable those charged with governance to
provide sound and prudent oversight of the Licensee’s business. Furthermore, the Licensee is
in breach of Section 5.6.2 of the RCG for failure to undertake self-assessments of its
performance and governance practices to enable the Board to remedy any deficiencies
identified.

Requirement (High Priority — MRIA):

5.2.4.3 Within one month from the date of the Final Inspection report, the Board should develop,
implement and maintain guidelines for assessing its own effectiveness with regards achieving
the Licensee’s objectives. The guidelines should be documented and a copy provided to the
Authority. The Board should provide the Authority with a written commitment that going
forward, the Board will adhere to the guidelines described in this paragraph.

Management response
5.2.4.4

a.) Although the minutes did not reflect a discussion regarding independence, a discussion did
take place to draft a conflict of interest policy and circulate for approval. The policy was
finalized and approved via unanimous written consent in January 2019.

b.) The Licensee will implement a process as part of its corporate governance policies and
procedures for its board members to conduct a self-assessment periodically (i.e. annually
at its AGM) to review board members’ effectiveness.

c.) Although the Board has reviewed the Licensee’s strategic plan and financial performance
at its board meetings, there was no documentation in the minutes. The Licensee will
ensure that these discussions are held annually as well as ensure the discussions are
documented within the board meeting minutes.

To be in compliance with Sections 5.1.1 and 5.6.2 of the RCG, the Licensee will ensure the
sound and prudent oversight of its business and the Board will undertake self-assessments of
its performance and governance practices on an annual basis.

Within one month’s time of receipt of the Final Inspection Report, the Board will develop,
implement and maintain guidelines for assessing its own effectiveness and documentation. A
copy of the document will be provided to the Authority accompanied by a written commitment
that going forward the Board will adhere to these guidelines.

Authority’s response

5.2.4.5 The Authority has noted the comments by management and requires the Licensee to comply
with the requirements and within the timelines stated in paragraph 5.2.4.3.

5.2.5 Succession planning

Finding:

5.2.5.1 The Licensee has a board comprising of four directors. Of the four directors, only one director
has direct insurance business expertise and experience. However, the Authority observed that
the Licensee’s CGF does not only lack a criteria for appointment of directors and balancing of
skills and experience on the Board, but it also does not entail a succession plan for those
currently serving as directors. Should the single director with insurance industry experience
be incapacitated, the Board will not have sufficient expertise to adequately provide oversight
of management and the Licensee’s affairs.
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Conclusion

5.2.5.2 The Licensee is not in compliance with Section 5.3.1 of the SOG CG for failure to clearly
define the composition and structure of its Board. In addition the Licensee is in breach of
Section 5.4.1 (f) of the Rule on CG for failure to establish a succession plan for directors.

Requirement (Medium Priority — MRA):

5.2.5.3 The Licensee is required to review and approve a CGF that is in conformity with the Rule on
CG and the SOG CG. A copy of the revised CGF should be provided to the Authority within
three months following the date of the Final Inspection Report.

Management response

5.2.5.4 The Licensee’s board is composed of four directors, however the Licensee has two, not one,
directors with direct insurance business expertise and experience, Jan Neveril and Damien
Austin, rendering the statement inaccurate that Licensee would be left with insufficient
expertise to adequately provide oversight of management and the licensee’s affairs.
Furthermore, the Licensee has contracted with the firms Compass OFM and International
Management Services to provide the directors with direct insurance business expertise and
experience, so should one of the directors with insurance industry experience become
incapacitated, it will be incumbent upon Compass OFM or International Management Services
to replace the incapacitated director.

As described in 5.2.5.1 above, the Licensee does not fully believe it is out of compliance with
Section 5.3.1 of the SOG CG. The Licensee does, however, acknowledge that a more clearly
defined successorship plan should be adopted to comply with section 5.4.1 (f) of the Rule on
CG.

The Licensee acknowledges the authority’s requirement to review and approve a CGF that is
in conformity with the Rule on CG and the SOG CG and to be provided to the Authority within
three months following the date of the Final Inspection Report.

Authority’s response

5.2.5.5 The assertion that Mr. Jan Neveril has direct insurance experience does not appear accurate
on two fronts; first, the fact that the Licensee has only one director with direct insurance
experience was confirmed during interviews with those charged with the Licensee’s
governance. It would therefore appear contradictory for management to state otherwise. And
second, Mr. Jan Neveril’s curriculum vitae filed with the Authority as part of the application for
approval as director of the licensee does not bring out his direct experience in the insurance
industry. The Authority therefore reiterates its position that the Licensee must comply with
the requirement and within the timelines stated in paragraph 5.2.5.3.

5.2.6 Inadequate documentation of Board meeting minutes

Finding:

5.2.6.1 The meeting minutes by those charged with governance are inadequately documented. The
details of the matters discussed, and resolutions reached are scanty. For example, the
meeting minutes by the members of the Licensee’s Advisory Committee for the meetings
conducted in 2017 and 2018 do not contain any details beyond a list of what appears to be
the items that were on the agenda.

In addition, the Authority noted that unanimous written resolutions of the board since October
27, 2014 were all approved on August 4, 2016. It is not clear why board resolutions for
multiple successive periods remained unapproved for so long.

In some instances, the board meeting minutes referenced attachments which were said to
form part of the meeting minutes, but such attachments were not included with the meeting
minutes.
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Conclusion
5.2.6.2 The Licensee is in breach of Section 5.8.4 of the RCG for failure to fully record, accurately and

clearly all material decisions and considerations taken during board meetings. Furthermore,
the Licensee is in breach of Section 5.8.5 (a) of the RCG for failure to properly maintain
records of meetings including the agenda items and circulated documents.

Requirement (High Priority — MRIA):

5.2.6.3 Within one month of the date of the Final Inspection Report, the Licensee is required to

provide written confirmation that going forward meeting minutes will be documented in detail
capturing material decisions and considerations taken during board meetings. In addition,
meeting agendas and pertinent documentation will be saved with the corresponding meeting
minutes.

Management response

15.2.6.4

Although the Licensee agrees that the Board meeting discussion could be better documented
within the board meeting minutes, the minutes are far from considered “scanty.” However,
the Licensee’s Advisory Committee minutes are agreed to be “scanty.” The Licensee
acknowledges that future Advisory Committee meetings will have more detailed minutes
accurately depicting the nature of the discussions.

The Licensee acknowledges that the unanimous written resolutions from October 27, 2014
through August 4, 2016 were reviewed, discussed and approved at a meeting of the
directors on August 4, 2016. However, given the nature of the resolutions being
“Unanimous”, the resolutions were hardly unapproved. In fact, given the resolutions were
executed by all then current board members, there is no need for further approval as the
unanimous written resolutions stand on their own.

The Licensee acknowledges that certain minutes may not have included referenced
attachments as part of the final minutes and with the plan to update and maintain current
and accurate records, will ensure this deficiencies is not repeated.

The Licensee acknowledges the Authority’s conclusion that all decisions and considerations
discussed in the board meetings could be better documented. However, the Licensee
disagrees that it is in breach of Section 5.8.5(a) of the RCG for failure to properly maintain
records of meetings such as the agenda items and circulated documents. Attached as Exhibit
1, please find copies of emails providing both notice and agenda of meeting as well as board
meeting materials.

The Licensee acknowledges the Authority’s request and thus provide this written
confirmation that going forward, meeting minutes will be documented in detail capturing
material decisions and considerations taken during board meetings. In addition, meeting
agendas and pertinent documentation will be saved with the corresponding meeting
minutes.

Authority’s response

5.2.6.5

When documents are provided to the Authority, it is the Authority’s position that such
documents constitute the entirety of the documents. Where reference is made to other
documents, it is the duty of the Licensee to make such other referenced document available.
In the course of the inspection, the Licensee did not make the item noted in paragraph
5.2.6.3 available alongside the minutes of the Board. The Authority reiterates its position
this amounts to failure to maintain proper records of meetings which is a breach of Section
5.8.5 (a) of the RCG.
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5.2.7 Conflicts of interest policy

Findin

5.2.7.1 Through the review of the documents provided for the purpose of the on-site inspection, there
were no documented policies and procedures in relation to the declaration of conflicts of
interest by the board or senior management. Furthermore, on review of the board meeting
minutes, the Authority did not reveal evidence of the declaration of conflicts of interest by
board members during board meetings. Interviews held with those charged with governance
revealed that there was no conflicts of interest policy in place and that there had been no
declaration of conflicts of interest by board members during board meeting.

Conclusion
5.2.7.2 The Licensee is in breach of Section 5.10 of the RCF for failure to establish, document and
implement a conflict of interest policy.

Requirement (High Priority — MRIA):

5.2.7.3 Within one month from the date of the Final Inspection Report, the Licensee is required
establish and document a conflicts of interest policy. The Authority should be provided with a
copy of the Licensee’s conflicts of interest policy.

Management response

5.2.7.4 The Licensee acknowledges that the board meeting minutes did not reveal evidence of the
declaration of conflicts of interest by directors during the meeting, however the discussion
was made to draft a formal conflicts of interest policy which was finalized and approved via
unanimous written consent in January 2019 Formal conflicts of interest declarations were
disclosed by each director after approval of the policy.

Furthermore, on behalf of the Authority, Ms. S. Dube acknowledged receipt of the Licensee’s
Conflict of Interest Policy and Conflict of Interest Statements that had been signed by the four
Board members as provided by Mr. Tom Adamczak on March 5th, 2019.

Authority’s response

5.2.7.5 Upon review of the documents provided by Mr. Tom Adamczak by e-mail dated March 4,
2019, the Authority found that the document labeled as a “Conflict of Interest Policy” was in
fact a bank conflicts of interest declaration template and the second attachment was a signed
copy of the same. There was no conflicts of interest policy included in the e-mail. Therefore,
the statement that Ms. Sehliselo Dube was provided with a conflicts of interest policy at any
time during the course of the inspection is factually inaccurate. It is imperative that the
Licensee distinguishes between a conflicts of interest statement/declaration and a conflicts of
interest policy. The Authority reiterates its position that the Licensee is expected to comply
with the requirements as detailed in paragraph 5.2.7.4 within the timelines stipulated therein.

5.3 BUSINESS PLAN

5.3.1 Insurance program

Finding

5.3.1.1 As per the updated business plan provided to the Authority for the purpose of the onsite
inspection, the Licensee was approved to write directors and officers liability ("D&QO"),
Industry Loss Warranty Catastrophe Excess of Loss (“"ILW"), and ATE coverages. Currently,
the Licensee issues D&O and ATE policies only. The Authority noted the following violations of
the Licensee’s business plan regarding the Licensee’s insurance programs:

a) At the point of approval of the current ATE cover, the Licensee represented to the
Authority that it initially expected to write up to 10 policies per year at an average
premium of $500,000 per policy. As per the Audited financial statements for year ended
December 31, 2017 (“the financial statements”), the Licensee has only written one ATE
policy at a premium of US$59 million. Those charged with governance could not explain
how a product line that was initially intended to generate circa US$5 million per year from
ten policies ended up generating US$59 million from only one policy. As per the financial
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statements, the ATE cover accounts for US$59 million of the US$60 million written; being
98% of the business transacted that year. This gives the impression that deliberately
misleading information in terms of the number and magnitude of expected transactions
relating to the ATE coverage was provided to the Authority at the time of approval; only
for the single transaction in that line of business to be ballooned a hundred and eighteen
(118) times after approval.

b) Based on the D&O policies that were provided to the Authority as part of the on-site
inspection process, the Authority noted that part one of the “D&O” policies covers
Professional Indemnity and Fidelity ( collectively “"P&I"”) and part two of the "D&QO" policies
covers D&O. This is inconsistent with both the information presented to the Authority at
licensing and the Licensee’s approved business plan. During interviews with the Authority,
the Licensee’s management, stated that they were not aware that P&I coverage was
included in the D&O policies. The Authority considers the nature of the risk involved in
P&I cover to be significantly different from that involved in the D&0O and ATE covers and
as such P&I covers are a separate line of business.

During separate interviews, those charged with governance of the Licensee revealed that
the Licensee relies heavily on the insurance manager including drafting of the policy
wording and reviewing issued policies. On the other hand, from the interviews with the
insurance manager, the Authority was informed that those charged with governance were
responsible for underwriting including policy wording. The Authority could therefore not
establish who was responsible for the underwriting process of the Licensee; an indicator of
a significant lapse in the Licensee’s internal controls and processes.

c) Also the D&O policy does not name the insurer, the ATE policy makes reference to a
claims notification address as shown on the policy schedule; there is no such address
indicated on the policy schedule. All the endorsements on the ATE policy are undated and
the date they were executed is not indicated. The insuring clause on the D&O policies
under item (iv) of the P&I cover references to proposal forms. In an e-mail
correspondence dated March 15, 2019, the Insurance Manager confirmed that no such
proposal forms are completed by the policyholders.

Conclusion

5.3.1.2 The Licensee is in breach of Section 8 (1) (a) of the Law for failure to carry out insurance
business only in accordance with the information given in its approved license application and
business plan and for amending its business plan without prior written approval of the
Authority.

Requirement (High Priority — MRIA):

5.3.1.3 Within two weeks from the date of the Final Inspection Report, the Licensee is required to
apply to the Authority for amendment to the Licensee’s business plan to reflect the actual
lines of business underwritten by the Licensee; including expected humber of ATE policies per
year together with the attendant average premiums per ATE policy. The approval of the
business plan is at the Authority’s discretion.

Within two weeks from the date of the Final Inspection Report, the Authority requires those
charged with governance of the Licensee to provide the Authority with a detailed description
of the economic substance and business purpose of the ATE cover. The Description must
among other things include the circumstances leading to the amendment of the cover’s
premium from US$25 million to US$68.3 million and then to US$59.3 million while
maintaining the same coverage limit.

The Authority requires that the Licensee provides the Authority with a written confirmation

that the Licensee has developed and implemented and has instituted procedures to maintain a

system of proper controls to ensure sufficient periodic review of the Licensee’s business plan

to ensure that at all times the business plan reflects the true operations of the Licensee as
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approved by the Authority. A copy of the internal control policies and procedures must be
provided to the Authority within two months from the date of the Final Onsite Inspection.

Management response
5.3.1.4

a.) The Licensee acknowledges the current and only ATE policy issued to date is much larger
than the initial estimate of what was to be written. The business plan approved by the
Authority on March 21, 2016, stated the initial expectation was to write up to ten policies
per year at an average premium of $500,000 per policy, however, and this is the key, “if
more cases are presented which the company wishes to pursue, it expects to do so, so
long as all regulatory and internal capital and surplus and investment policy requirements
are met - capital will be contributed if necessary.” The approval from the Authority was
not presumed to be contingent upon never exceeding the estimates in the business plan.
All requirements including capital contributions, minimum cash considerations, and
investment compliance, have all been met. The fact is that the current ATE policy with
the higher premium was never contemplated from the beginning, but rather presented
itself as a business opportunity after the fact. The initial intent was true and to say that
the Authority was deliberately mislead is incorrect.

b.) The Licensee acknowledges that the D&O policies have always contained both D&O as
well as PI coverage. Furthermore it is customary, especially with Lloyds, for D&O policies
to also have PI as well. This was not meant to be a circumvention, simply an oversight.
The Licensee acknowledges the oversight in its original filing with the Authority seeking
approval on D&O coverage and sincerely apologized for this oversight.

c.) The Licensee acknowledges these deficiencies within the policies and is currently updating
our policy forms to ensure accurate information is included on future issued policies.
Beecher Carlson Cayman, Ltd will conduct either a Lexis/Nexis check/World-Check or
Google and document in the Licensee’s files representing that such check has been
conducted on the proposed insureds prior to issuance of future policies

The Licensee acknowledges the need to file an amended business plan for its current
insurance business which will be done within two weeks from the date of the Final Inspection
Report. The Licensee will not carry out any future transactions requiring the approval of the
Authority without first seeking approval from the Authority.

The Licensee acknowledges the need to file an amended business plan for its current
insurance business which will be done within two weeks from the date of the Final Inspection
Report.

Those charged with governance of the Licensee will provide to the Authority within two weeks
of the date of the Final Inspection Report, a detailed description of the economic substance
and business purpose of the ATE coverage, which shall include the circumstances leading to
the ATE policy endorsements.

The Licensee will, within two months from date of the Final Inspection Report, confirm they
have developed, implemented, and instituted procedures to maintain a system of proper
controls to ensure sufficient review of the Licensee’s business plan to ensure at all times the
business plan reflects the true operations as approved by the Authority.

Authority’s response

5.3.1.5 The Authority has noted management’s response and expects the Licensee to meet the
requirements as detailed in paragraph 5.3.1.3 within the timeline specified therein.
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5.3.2

Finding
5.3.2.1

Investment policy

The Licensee’s investment policy limits the investment in alternative investments to a range
of from 0% to 50% of the total portfolio. It also limits investment in equity securities to a
range of from 0% to 50% of the total portfolio. As per the audited financial statements as at
December 31, 2017, the Licensee held approximately US$98 million in investments and cash
and cash equivalents. Of the US$98 million, approximately US$69 million was invested in
alternative investment; accounting for circa 70% of the Licensee’s total portfolio. This is a
deviation from the Licensee’s own investment portfolio without obtaining approval from the
Authority. In addition, the investment policy states that the Licensee can maintain 0% to
100% of its investments in the form of cash and cash equivalents. It further states that cash
and equivalents must be maintained at a minimum of US$100,000. This is a contradiction
because by maintaining a minimum of US$100,000 in cash and cash equivalents, then it is
not possible keep a range of 0% to 100%. The above matters raise concerns as to whether
those charged with governance ever reviewed this investment policy statement and the
Licensee’s investment portfolio to satisfy themselves that management was operating within
the expected confines.

Conclusion:

5.3.2.2

The Licensee is in breach of Section 8 (1)(a) of the Law for failure to carry on business in
accordance to its approved business plan as it relates to the level of investments held as
alternative investments.

Requirement (High Priority — MRIA):

5.3.2.3

The Licensee is required to immediately rebalance its investment portfolio such that it is
compliant with the Licensee’s investment policy approved by the Authority. Within one
month from the date of the Final Inspection Report, the Licensee is required to provide the
Authority with a written confirmation together with supporting documentation that the
Licensee’s investment portfolio has been rebalanced to comply with the Authority’s approved
investment policy. Furthermore, the Authority requires the Licensee to commit in writing that
on an ongoing basis the Licensee will monitor its investment portfolio on a sufficiently regular
basis to ensure the portfolio is compliant with its investment policy as approved by the
Authority.

Management comment

5.3.2.4

The Licensee agrees with the Authority that according to its investment policy, the Licensee
may invest in alternative investments to a range of from 0% to 50% of the total portfolio as
well as investing in equity securities to a range of from 0% to 50% of the total portfolio.
However, the Licensee respectfully disagrees with the Authority’s statement that it has
deviated from its own investment policy, as approved by the Authority on October 4, 2018. As
stated in section 3.3 of the Authority-approved investment policy, CLOs are classified within
the category of “fixed income.” As such, the approximately $31 million of CLOs are not
included with alternative and equity investments for purposes of calculating investment policy
compliance. The investment policy, as part of the business plan filed with the Authority, had
previously been approved by the Authority on November 15, 2013 and also included CLO's
classified within the “fixed income” category. The fact is that there now appears to be a
differing view on classification of CLOs, and if the Authority would prefer the Licensee to use
the Authority’s current definitions for investment classification, the Licensee will comply. If
any rebalancing of the portfolio is required, it would occur within a reasonable period of time
so as to not force the sale of investments with an adverse result on their return.

Furthermore, the licensee agrees with the Authority that according to its investment policy,
cash must be maintained at a minimum of $100,000 while keeping within a range of from 0%
to 100% of the total portfolio. This is not viewed by the Licensee as being contradictory as it
is possible with investible assets of $100 million and cash of the minimum required $100,000
to be at .1%, which when rounded is essentially 0% of the portfolio.
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The investment policy was discussed and revised by the Board as evidenced by the
unanimous written consent signed by all directors on September 8, 2018 and attached here
as Exhibit 2.

For reasons outlined above in 5.3.2.1, the Licensee respectfully disagrees with the Authority’s
position that the Licensee is in breach of Section 8 (1)(a) of the Law for failure to carry on
business in accordance to its approved business plan as it relates to the level of investments
held as alternative investments, as the Licensee is operating in accordance with the
investment policy as approved by the Authority on October 4, 2018.

Furthermore as a matter of conservatism, the Licensee included within its investment policy, a
provision that cash will be maintained to a level at least equal to the carried loss reserves.
This ultra-conservative measure was done for the purpose of being able to invest excess
assets as the Licensee sees fit under the rest of the investment policy. Considering the loss
reserve provision, the investment policy is very conservative and should not be over-looked!

Authority’s response

5.3.2.5 As per the Insurance (Capital And Solvency)(Classes B, C And D Insurers) Regulations (2018
Revision) CLO’s would be classified as “Class 8” being an investment in “"Other Loans”. On the
other hand, ordinary debt instruments would be classified higher. To lump together CLOs with
other fixed income instruments is definitely misleading in terms of the level of risk involved.
The Authority has not changed its philosophy regarding the classification of such instruments.
By all intent and purposes, CLOs are alternative investments. In addition, regarding
management’s comment on the proportion of cash and cash equivalents as a percentage of
investments, the Authority does not make its assessments based on hypotheticals. The
Authority expects that documents that guide the Licensee’s decisions should be written
precisely and such documents should not lend themselves to ambiguous language capable of
multiple interpretations. The Authority therefore expects the Licensee to comply with the
requirements as stated in paragraph 5.3.2.3.

5.4 OUTSOURCING

5.4.1 Weaknesses in the outsourcing arrangements

Finding:

5.4.1.1 From the review of the documents provided to the Authority for the purpose of the Onsite
Inspection, the Authority noted the following areas of weakness regarding the Licensee’s
outsourced arrangements:

a) The Licensee has outsourced management and other key services to third parties. The
CGF requires those charged with the Licensee’s governance to maintain oversight of the
functions carried out by each service provider at all times. Those charged with governance
are required to conduct regular (not less than annual) reviews of the services provided by
each such service provider. Review of documents provided for the purpose of the onsite
inspection and interviews held with the Licensee did not reveal evidence of such reviews
being conducted.

b) The Licensee does not have in place a sufficient outsourcing policy commensurate to
nature, scale and complexity of its operations. Some aspects of the Licensee’s outsourcing
are referenced in the CGF. In the instances where reference is made to the outsourcing
aspects of the Licensee in the CGF, the details are mere duplications of the Authority’s
Statement of Guidance: Outsourcing Regulated Entities as opposed to a thought-out policy
tailored to the peculiar circumstances of the Licensee.

¢c) The Licensee has no contingency plan in place to guard against unexpected instances of
the parties to which it has outsourced significant functions being unable to deliver.
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d) On December 8, 2017, the Licensee engaged Valuation Research Corporation (“VRC") to
undertake valuation of certain investments held by the Licensee. The Authority was not
provided with any evidence of due diligence performed on VRC prior to engagement.
During interviews with those charged with the Licensee’s governance, the Authority was
informed that the engagement was based on a referral from the Insurance Manager.
Further, the Insurance Manager informed the Authority that they had only known VRC
through referral from the Licensee’s auditor.

Conclusion

5.4.1.2 Considering the above listed weaknesses regarding the Licensee’s outsourced arrangements,
the Authority has determined that:
a) The Licensee is not in compliance with Section 7.1 ¢), d), e) of the SOG Outsourcing for

failure to:

i. establish and document an adequate risk management framework, systems, policies
and processes to assess, control and monitor its material outsourcing arrangements;

ii. establish clear responsibility for monitoring the conduct of the service providers for
outsourced material functions or activities and for the delivery of respective reports to
the Board;

iii. establish feasible contingency plans in the event that the outsourcing fails.

b) Furthermore, the Licensee is not in compliance with Section 8.1 of SOG Outsourcing for
failure to:

i. perform, document and maintain records of due diligence assessment of VCR prior to
outsourcing valuation services them. Such assessment is essential to determining that
the service provider is fit and proper and can effectively perform the outsourced
function, and that high ethical and professional standards are upheld by the third party.

ii. regularly, at least annually, perform, document and maintain records of due diligence
assessment of all third party service providers.

Requirement (Medium Priority — MRIA):

5.4.1.3 The Authority requires the Licensee to update its outsourcing policy in accordance with the
SOG Outsourcing. The revised policy should address but not limited to the following;
contingency plans in the event outsourcing fails and responsibility for and frequency of
monitoring effectiveness of the outsourced service providers. A copy of the revised
outsourcing policy should be submitted to the Authority within three months from the date
of the Final Inspection Report.
Also, the Authority requires the Licensee to immediately conduct an assessment of the
outsourced service providers of material outsourced functions and provide a copy of the
assessment results to the Authority within three months from the date of the Final
Inspection Report.

Management comments

5.4.1.4 The Licensee acknowledges the Authority’s comments related to its outsourcing policy and
with respect of the Licensee’s due diligence related to outsourcing arrangements. The
Licensee is currently working to expeditiously resolve to satisfy the Authority’s
recommendations and requests.

a.) The Licensee will update its Outsourcing policy in accordance with the SOG outsourcing
to include contingency plans in the event the outsourcing fails and responsibility for the
frequency of monitoring of the outsourced service providers. Within three months of the
date of the Final Inspection Report, a copy of the report will be provided to the
Authority. The Licensee will also immediately undertake an assessment of its outsourced
service providers of material outsourced functions and provide a copy of the assessment
results to the Authority within three months of the date of the Final Inspection Report.
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b.) The Licensee acknowledges that an Outsourcing policy will be developed and

implemented to comply with Sections 7.1 c), d), e) and 8.1 of the SOG Outsourcing and
as recommended by the authority in 5.4.1.2 a) i, ii and iii, and b) i and ii.

As noted above, the Licensee will provide a copy of the policy to the Authority within three
months of the Final Inspection Report. The Licensee will also conduct an assessment of its
outsourced providers of material outsourced functions and provide a copy of the assessment
results to the Authority within three months from the Final Inspection Report.

Authority’s response

5.4.1.5 The Authority has noted management’s comments and expects the Licensee to comply with
the requirements stated at paragraph 5.4.1.3 within the timelines therein.

5.5 RISK MANAGEMENT FRAMEWORK (“RMF")

5.5.1 Deficiencies within the Licensee’s RMF

Finding:

5.5.1.1 A review of the Licensee’s RMF revealed the following deficiencies:

Credit Risk

The RMF identifies Credit Risk as a significant risk that the Company is exposed to due to
its investment in Collateralized Loan Obligations. The RMF indicates that the impact of the
credit risk due to potential subsequent impairment of the value of the investments is
mitigated by the significant interest and distributions received each quarter. Furthermore,
the RMF states that Licensee is well-capitalized such that credit loss-related impairments
would not be expected to have a significant impact on the Licensee. The Authority does not
consider this to address the risk.

. Insurance Risk

The Licensee’s RMF identifies the primary components of underwriting risk as: (a) the risk
of underpricing (premiums) and (b) the risk of adverse development of losses from
expected ultimate losses (including the risk of under-reserving). The RMF states that the
Licensee mitigates the risk of underpricing of premiums, through annual reviews of the
Licensee’s historical loss experience in development of any given year’s premium pricing
and then periodically, validates the Licensee’s premium pricing against the cost of placing
such coverage in the traditional insurance market. The Authority noted that the Licensee
has not reported any claims from inception to date. The Authority therefore questions how
it possible to use historical loss development as a basis for premium pricing when there is
no loss history.

.Investment risk

The RMF identifies investment risk as one of the significant risks to which the Licensee is
exposed. It further asserts that the investment risk is sufficiently mitigated through
compliance with the investment policy. It is the Authority’s position that compliance with
the Licensee’s investment policy does not sufficiently mitigate and control the Licensee’s
investment risk. As detailed in the preceding paragraphs the Licensee does not comply
with its own investment policy and in the event it were to comply, the investment policy
allows the Company to invest 100% in one class of assets which will still expose the
Company to concentration risk.

The RMF states that on a regular basis, the Licensee will monitor the Portfolio’s compliance
with the Investment Policy and will ensure the asset allocations are appropriate given
liquidity needs, investment returns and market conditions. In addition, as per the RMF, the
Licensee is expected to periodically produce and distribute to the board of directors a
report detailing the trading activity, investment performance, risk attributes and
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compliance of the investment portfolio with the investment policy. The Authority was not
provided with any evidence of such reviews being conducted. In addition, the Authority
noted that a minimum interval for reviews to be conducted has not been established. From
the interviews with those charged with governance, the directors did not appear to
understand the Authority’s expectations regarding the characteristics of the various classes
of investments. For instance, those charged with governance appeared misguided that
CLOs were fixed income investments instead of alternative investments.

iv.Compliance risk
The RMF also identifies compliance risk as considered a material risk attendant to the
Licensee. The RMF further proposes that this risk is mitigated and controlled by compliance
with the Licensee’s various guidelines, procedures, and controls and continuous monitoring
by the Board and Management as well as communications with the Authority. The Authority
does not consider this as adequate mitigation against compliance risk. As a matter of fact,
on multiple instances the Authority has found the Licensee not to have policies and
procedures in place and where they exist, the Authority has found such policies and
procedures wanting.

v. Operational risk
The Licensee’s RMF states that most of the Licensee’s operational matters are outsourced
and that the Board and Management have discussed the procedures and controls in place
for the key service providers with those services providers; the Board is satisfied that the
operational controls in place with such service providers are adequate to mitigate the
limited operational risk inherent in the Licensee’s captive insurance business. The Authority
was not provided with any evidence of review of the effectiveness of the parties to which
various functions have been outsourced by those charged with governance.

The above matters cast significant doubt as to whether those charged with governance really
understand the nature of the risks attendant to the Licensee and whether they have capacity to
develop, implement and maintain a system of internal controls sufficient to mitigate such risk.

Conclusion

5.5.1.2 The Licensee is in breach of Section 5.1.1 of the RRM for failure to establish and implement a
RMF that adequately identifies and properly measures, assesses and monitors sources of risks
that could have a material impact on the Licensee’s operations.

The Licensee is in breach of Section 5.1.3 c) of the RRM for failure to establish a RMF that
clearly identifies managerial responsibilities and controls, designed to ensure that the policies
and procedures established for risk management are adhered to at all times.

The Licensee is in breach of section 5.3.4 of the RRM for failure to include within its
established RMF a “feedback loop” to enable the board and senior management to take
appropriate action in response to the changes in the risk profile of the Licensee. The meeting
minutes provided by the Licensee for the purposes of the inspection did not reveal any
discussions surrounding the risk management framework and how decisions made by the
board and senior management are implemented and how their effects monitored to determine
whether they are in fact appropriate.

The Licensee is not compliant with Section 7.3 of the SOG AMIS for failure to produce and
maintain investment activity reports. Furthermore, the Licensee is not in compliance with its
own established RMF as it relates to the distribution of reports detailing trading activity,
investment performance, risk attributes and compliance of the investment portfolio with the
investment policy, to its board.
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Requirement (Medium Priority — MRA):

5.5.1.3 Within three months from the date of the Final Inspection report, the Licensee is required to
review and approve its RMF in conformity with the RRMF. Among the salient features details
of such a RMF should include but not limited to measures that adequately mitigate the
identified risks attendant to the Licensee having regard to the nature, scale and complexity of
the Licensee’s operations. A copy of the updated RMF should be submitted to the Authority
within three months from the date of the Final Inspection Report.

The Licensee is required to undertake a comprehensive review of its RMF and provide the
Authority with the results of such review within three months from the date of the Final
Inspection Report.

Within three months from the date of the Final Inspection Report, those charged with
corporate governance should provide the Authority with a written commitment that on an on-
going basis they will conduct periodic reviews of the Licensee’s RMF to ensure that it
adequately contemplates the risks faced by the Licensee at all times and such review to be
documented and records maintained.

Management comments

5.5.1.4 The Licensee acknowledges the Authority’s comments regarding the RMF and is working to
revise the RMF to be in accordance with the requirements.

The Licensee, however, respectfully disagrees with the comments regarding investment risk
and pertaining to the Licensee being out of compliance with its own investment policy.

The Licensee acknowledges the Authority’s comments regarding its breach of the RRM and is
working to revise the RMF to be in accordance with the requirements.

The Licensee also acknowledges the Authority’s comment regarding compliance with Section
7.3 of the SOG AMIS. Going forward, the Licensee notes that Mr. DiOrio will be tasked with
producing and disseminating investment activity reports for the board to review and discuss
periodically, but not less than at least annually.

Authority’s response

5.5.1.5 The Authority has noted the management’s comments. However the Authority maintains its
position that compliance with the Licensee’s investment policy does not sufficiently mitigate
and control the Licensee’s investment risk. As detailed in the preceding paragraphs, the
Licensee does not comply with its own investment policy and in the event it were to comply,
the investment policy allows the Company to invest 100% in one class of assets which will
still expose the Company to concentration risk. The Authority therefore expects the Licensee
to comply with the requirements stated at paragraph 5.5.1.3 within the timelines stated
therein.

5.6 SOLVENCY AND ACCOUNTING POLICIES

5.6.1 Investments valuation and accounting policies

Findin

5.6.1.1 Upon review of the audited financial statements of the Licensee as at December 31, 2017, the
Authority noted the following:

a) Cumulatively, as per the audited financial statements for the year ended December 31,
2017, approximately US$41 million in investments could not be valued. The Licensee’s
equity as at December 31, 2017 is approximately US$39.4 million. A review of the
management letter issued by the Licensee’s auditors indicated that the Auditors could find
sufficient appropriate evidence as to independently confirm the value of the investments.
Those charged with governance could not immediately explain why necessary information

could not be accessed by the Licensee’s auditors to enable them independently confirm
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b)

Conclusion

the valuation of the investments. In the event that the unvalued investments were to be
declared worthless, the Licensee would be rendered insolvent.

The ATE policy has the inception date of August 1, 2017 but has no definite expiration
date. During an interview with those charged with governance, the Authority was informed
that the policy covers two years. The director’s assertion is not consistent with the
definition of the “period of insurance” as stated under Section 9.18 of the ATE policy as
follows:

Period of insurance means the period which commences from the date shown on the
schedule and ceases upon the occurrence of any of the following events:

e the legal action is concluded by a final judgment or order of the court (or any appellate
court to which the court’s judgment in the legal action is appealed) which also deals
finally with the amount of any costs payable by the parties to the legal action;

e the legal action is settled on terms which also deals with the amount of any costs
payable by the parties to the legal action;

e the legal action is transferred outside of the territorial limits;

e the retainer between the insured and the appointed representative ceases; or

e this policy is terminated or cancelled in accordance with the terms and conditions of
the policy.

It is clear from the ATE policy wording that the director’s assertion that the ATE policy is
for a two year period is contradictory. In addition, as per the accounting policies detailed
in the audited financial statements for the year ended December 31, 2017, premiums
written are recognized as earned on a pro-rata basis over the term of the policies. Based
on the ATE policy definition of “period of insurance” it is the Authority’s position that it is
not possible to allocate policy premiums over an undefined policy period.

The above matters cast significant doubt on the existence and valuation of the above
mentioned investments. In addition, it casts doubt on the reasonableness of the Licensee
in determining the method of accounting for the premiums relating to the ATE coverage.

5.6.1.2 The Licensee is in breach of Section 9(1) of the Law for filing with the Authority, as part of the
Licensee’s annual returns, financial statements that do not conform to an internationally
recognized accounting framework; impeding the Authority’s ability to assess the Licensee’s
financial soundness.

Requirement (Medium Priority — MRA):

5.6.1.3 The Authority requires that Licensee to undertake valuation of all its investments and
maintain record of the valuation including but not limited to the method of valuation, inputs in
the valuation model and the assumptions made in the valuation process. The valuation of the
investments must be verified by the Licensee’s auditor as part of the audit process for the
financial statements for year ended December 31, 2018 and the resultant financial statements
filed with the Authority in a timely manner. In addition, the financial statements for the period
ended December 31, 2018 must reflect an amended and reasonable accounting policy for the
premiums relating to the ATE cover.
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Management comments
5.6.1.4

a.) The Licensee acknowledges that the audit opinion for its 2017 audited financial statements
was qualified for a number of valuations that could not be verified by the auditors. The
majority of those securities were valued at zero by the Licensee on account of them being
worthless, so there is zero risk of the securities being overvalued. There was only one
investment for which the auditors could obtain evidence to value the security differently
than the Licensee had. Contrary to the statement made by the Authority, this security was
actually valued approximately $6.7 million higher by the auditors. The Licensee disagreed
with the approach of the auditors to value the security higher and chose to have the
additional valuation qualification in the audit report rather than post an adjustment
management felt to be misleading of the value. Regardless, if the adjustment were posted,
the surplus position would be even higher than the amount reported in the audited financial
statements with only $6 million in unvalued investments, further illustrating the point held
to by the Licensee that it is far from insolvent. The approach taken by the Licensee with its
financial reporting, was to be more conservative so as to not overstate income or surplus.

b) The ATE policy is intentionally silent regarding a definitive expiration date. This is due to the
fact that the risk period is unknown for this type of coverage. As opposed to a liability
policy that is renewed on an annual basis, the ATE policy covers the unfavorable outcome
of a specific litigated matter. As there is no way to know when the outcome will be reached
(whether by judgement, settlement, etc.), we researched accounting issues and consulted
with accounting experts in order to determine an appropriate accounting period for earning
the premium. In the end the estimated risk period (determined to be 24 months), based on
the information known at the inception of the policy, was determined to be the appropriate
accounting period over which to earn the premium. The difference between “policy period”
and “accounting period”, should not be confused, for the policy period will continue until
such a time as noted in the policy language. So the response by those charged with
governance was correct, it was merely describing the accounting period.

If anything, the financial statements need to be modified to reflect an accounting policy
that describes that the ATE premium would be earned on a pro-rata basis over originally
determined risk period. The current statement in the 2017 audited financial statements is
however correct, as it relates to the D&O policies.

The Licensee respectfully disagrees with the Authority’s statement that it has issued financial
statements that do not conform to an internationally recognized accounting framework as the
financial statements are prepared in accordance with accounting principles generally accepted
in the United States of America.

The Licensee does not agree with the Authority that all of the Licensee’s assets need to
undertake a valuation, especially as this would cause a delay in the financial audit being
completed in a timely manner, but also given the difficulty with which to value certain assets.
However, the Licensee is willing to work with the Authority to agree on specific investments,
which are in excess of its loss reserves, that the Authority requires the Licensee to obtain
valuation on.

Authority’s response

5.6.1.5 From the telephone interview with Mr. Shane L. Newell of Valuation Research Corporation, the
Authority was informed that the Licensee’s investments that could not be valued were unlikely
to recover any value. This is contradictory to the management’s assertion above.

Further, the Authority disagrees with management’s assertion that the Authority maybe
confusing the concept of policy period and that of accounting period. The Authority reiterates
its position that in estimating the accounting period over which to allocate premiums from the
ATE coverage, the Licensee has to be reasonable. The reasonability test is generally based on
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how closely the determined accounting period approximates the policy period. With an
indefinite policy period, the reasonableness of the accounting period cannot be assessed.

The authority therefore maintains its position that the Licensee must comply with the
requirements stated at paragraph 5.6.1.3.

5.7 POLICIES AND PROCEDURES MANUALS

5.7.1 No documented policies and procedures manuals

Finding:

5.7.1.1 Interviews with the Licensee’s management revealed that the Licensee has not implemented
and maintained operating policies and procedures manuals commensurate to the nature,
scale and complexity of its operations. The Authority could therefore not establish the
Licensee’s internal processes and procedures for carrying out significant functions including
but not limited to underwriting, claims process etc. In the absence of such operating policies
and procedure manuals, it is not possible to effectively segregate incompatible functions and
assign roles and responsibilities within the Licensee. As an example, the Authority could not
establish who is responsible for the completion of proposal forms even though the D&O
insurance policies written by the Licensee made reference to such proposal forms. Interviews
with those charged with governance revealed that the Licensee’s directors are under the
impression that the proposal forms are the responsibility of management; management
informed the Authority that there are no proposal forms completed as part of the underwriting
process.

Conclusion:

5.7.1.2 The Licensee is in breach of Section 4.1, 4.2, and 4.3 of the RIC for failing to establish,
implement and maintain internal controls, strategies, policies and procedures appropriate for
the nature, scale and complexity of its operations.

Requirement (Low Priority — MRA):

5.7.1.3 The Licensee is required to establish written operating policies and procedures commensurate
to the nature, scale and complexity of its operations. The policies and procedures adopted by
the Licensee should be submitted to the Authority within six months from the date of the
Final Inspection Report.

Management comments

5.7.1.4 The Licensee agrees to establish written operating policies and procedures commensurate to
the nature, scale and complexity of its operations to comply with Sections 4.1, 4.2 and 4.3 of
the RIC. A copy will be submitted to the Authority within six months from the date of the Final
Inspection Report.

The Licensee agrees to establish written operating policies and procedures commensurate to
the nature, scale and complexity of its operations to comply with Sections 4.1, 4.2 and 4.3 of
the RIC. A copy will be submitted to the Authority within six months from the date of the Final
Inspection Report.

The Licensee agrees to establish written operating policies and procedures commensurate to
the nature, scale and complexity of its operations to comply with Sections 4.1, 4.2 and 4.3 of
the RIC. A copy will be submitted to the Authority within six months from the date of the Final
Inspection Report.

The Licensee agrees to establish written operating policies and procedures commensurate to
the nature, scale and complexity of its operations to comply with Sections 4.1, 4.2 and 4.3 of
the RIC. A copy will be submitted to the Authority within six months from the date of the Final
Inspection Report.

Authority’s response

The Authority has noted the management’s comments and expects the Licensee to comply
with the requirements stated at paragraph 5.7.1.3.
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6.2

CONCLUSION

As detailed in the preceding paragraphs, 14 MRIAs and 7 MRAs were generated from the On-
site Inspection’s findings, based on the review of the documentation provided and the
interviews conducted.

The requirements as noted in this Report are instances where the Authority has identified
deficiencies of a regulatory or statutory nature and may result in a formal directive being
issued by the Authority for corrective actions. The requirements as noted are intended to
assist management in its efforts to strengthen the policies, procedures and internal controls of
the Licensee and to ensure it is operating in accordance with the regulatory framework of the
Cayman Islands. In the event they are not rectified within the specified timeframe, it may
result in the Authority taking enforcement action.
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7 Appendix 1 -Table of Requirements
7.1 The below Table sets out the requirements from the On-Site Inspection.

Sentinel Reinsurance, Ltd.

The Authority requires that:

1. The Licensee immediately removes the following entities from its organizational
structure: Nimitz, Ltd., Patton Ltd., Elderflower Ltd., Brave Holdings Ltd. and Sentinel
Re Holdings Ltd. In addition, the Authority requires that the Licensee provides the
Authority with written commitment that on an ongoing basis the Licensee will
communicate the Authority in an open, honest and cooperative manner, including but
not limited to promptly notifying the Authority of breaches of requirements and
expected standards of behavior and material changes in a timely manner. The written
confirmation that the above requirements have been met must be presented to the
Authority within one month from the date of the Final Inspection Report. The
Authority directs, pursuant to Section 23(1) of the Law, that the Licensee must cease
and desist from transacting any insurance business until such a time that the
Authority has satisfied itself that the Licensee has complied with the above
requirements.

2. Within three months following the date of the Final Inspection Report the Licensee
appropriately amends its CGF and RMF to correct the inaccuracies on these documents
and to ensure that it is compliant with SOG CG and the RRMI respectively.

3. Within three months following the date of the Final Inspection Report the Licensee
provides the Authority with a written commitment that on an ongoing basis, the
Licensee will sufficiently review reports generated by third party service providers to
ensure that such reports can be reconciled to the records of the Licensee and that
matters of fact contained in such reports are accurate while matters of belief are
reasonable.

4. The Licensee develops, implements and maintains internal controls to ensure accurate
recording of all policyholder information, including details about the policies written
such as premiums and limits of liability etc. and that copies of the internal controls
policies and procedures be provided to the Authority within three months following
the date of the Final Inspection Report.

5. The Licensee develops, implements and maintains a remuneration policy in conformity
with Section 5.11 of the SOG CG and that copies of the remuneration policy be
provided to the Authority within three months following the date of the Final Inspection
Report.

6. Within two months from the date of the Final Inspection Report, the Licensee
reviews and amends its CGF in accordance with the SOG CG. The Authority expects
the updated CGF among other things to:

i. clearly define and document the roles and responsibilities allocated to the Board
and Management in manner that clearly promotes an appropriate separation of the
oversight function from management responsibilities.

ii. establish a framework for the Board to oversee management and to set
appropriate quantifiable performance standards for management and ensure that
management is managing the affairs of the Licensee in accordance with the
strategies and policies set by the Board.

iii. clearly define the minimum frequency of Board meetings to deliberate the affairs of
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Sentinel Reinsurance, Ltd.

the Licensee including how much time in advance of the meeting should the Board
members be provided the agenda and other related materials and information to
be considered during the meeting.

iv. In addition, no later than two months following the date of the Final Inspection
Report, the Authority requires the Licensee to establish an appropriately skilled
compliance committee or person to report directly and regularly to the board on all
compliance matters relating to the Licensee and to ensure that there is proper
documentation of discussions surrounding compliance.

7. Within one month from the date of the Final Inspection report, the Board develops
implements and maintains guidelines for assessing its own effectiveness with regards
achieving the Licensee’s objectives. The guidelines should be documented and a copy
provided to the Authority. In addition the Board should provide the Authority with a
written commitment that going forward; the Board will adhere to the guidelines
described in this paragraph.

8. The Licensee reviews and approves a CGF that is in conformity with the Rule on CG
and the SOG CG. A copy of the revised CGF should be provided to the Authority
within three months following the date of the Final Inspection report.

9. Within one month of the date of the Final Inspection Report, the Licensee provides
written confirmation that going forward meeting minutes will be documented in detail
capturing material decisions and considerations taken during board meetings and that
meeting agendas and pertinent documentation will be saved with the corresponding
meeting minutes.

10. Within one month from the date of the Final Inspection Report, the Licensee
establishes and documents a conflicts of interest policy and a copy of the Licensee’s
conflicts of interest policy provided to the Authority.

11. Within two weeks from the date of the Final Inspection Report, the Licensee applies to
the Authority for approval, at the Authority’s discretion, for amendment to the
Licensee’s business plan to reflect the actual lines of business underwritten by the
Licensee; including expected number of ATE policies per year together with the
attendant average premiums per ATE policy.

12. Within two weeks from the date of the Final Inspection Report, the Authority
requires those charged with governance of the Licensee to provide the Authority with a
detailed description of the economic substance and business purpose of the ATE cover.
The Description must among other things include the circumstances leading to the
amendment of the cover’s premium from US$25 million to US$68.3 million and then to
US$59.3 million while maintaining the same coverage limit.

13. Within two months the date of the Final Onsite Inspection the Licensee provides the
Authority with a written confirmation that the Licensee has developed and
implemented and has instituted procedures to maintain a system of proper controls to
ensure sufficient periodic review of the Licensee’s business plan and to ensure that at
all times the business plan reflects the true operations of the Licensee as approved by
the Authority; and to provide a copy of the internal control policies and procedures to
the Authority.

14.The Licensee immediately rebalances its investment portfolio such that it is compliant
with the Licensee’s investment policy approved by the Authority. Within one month
from the date of the Final Inspection Report, the Licensee is required to provide the
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Sentinel Reinsurance, Ltd.

Authority with a written confirmation together with supporting documentation that the
Licensee’s investment portfolio has been rebalanced to comply with the Authority’s
approved investment policy. Furthermore, the Authority requires the Licensee to
commit in writing that on an ongoing basis the Licensee will monitor its investment
portfolio on a sufficiently regular basis to ensure the portfolio is compliant with its
investment policy as approved by the Authority.

15. The Licensee to update its outsourcing policy in accordance with the SOG Outsourcing.
The revised policy should address but not limited to the following; contingency plans in
the event outsourcing fails and responsibility for and frequency of monitoring
effectiveness of the outsourced service providers. A copy of the revised outsourcing
policy should be submitted to the Authority within three months from the date of the
Final Inspection Report.

16.The Licensee is required to immediately conduct an assessment of the outsourced
service providers of material outsourced functions and provide a copy of the
assessment results to the Authority within three months from the date of the Final
Inspection Report.

17. Within three months from the date of the Final Inspection Report, the Licensee
reviews and approves its RMF in conformity with the RRMF. Among the salient features
details of such a RMF should include but not limited to measures that adequately
mitigate the identified risks attendant to the Licensee having regard to the nature,
scale and complexity of the Licensee’s operations. A copy of the updated RMF should
be submitted to the Authority within three months from the date of the Final
Inspection Report.

18.The Licensee undertakes a comprehensive review of its RMF and provides the
Authority with the results of such review within three months from the date of the
Final Inspection Report.

19. Within three months from the date of the Final Inspection Report, those charged
with corporate governance provide the Authority with a written commitment that on an
on-going basis they will conduct periodic reviews of the Licensee’s RMF to ensure that
it adequately contemplates the risks faced by the Licensee at all times and such review
to be documented and records maintained.

20.The Licensee undertakes valuation of all its investments and maintains records of the
valuation including but not limited to the method of valuation, inputs in the valuation
model and the assumptions made in the valuation process. The valuation of the
investments must be verified by the Licensee’s auditor as part of the audit process for
the financial statements for year ended December 31, 2018 and the resultant financial
statements filed with the Authority in a timely manner. In addition, the financial
statements for the period ended December 31, 2018 must reflect an amended and
reasonable accounting policy for the premiums relating to the ATE cover.

21.The Licensee establishes written operating policies and procedures commensurate to
the nature, scale and complexity of its operations. The policies and procedures
adopted by the Licensee should be submitted to the Authority within six months
from the date of the Final Inspection Report.
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8 Appendix 2 Summary of Documents Reviewed

8.1 The below Table sets out the items of the Licensee reviewed as part of the On-site

Inspection:

Sentinel Reinsurance, Ltd.

Document Title

Date Received

1. Notarized Organization Chart

31 January 2019

2. Register of Director and Officers

31 January 2019

3. Unaudited Financial Statements

31 January 2019

4. Consolidated Trial Balance

31 January 2019

5. Inception-to-Date Policy Summary

31 January 2019

6. Updated Business Plan

31 January 2019

7. Corporate Governance Framework

31 January 2019

8. Board of Director Minutes — Changes in Directors 171208

31 January 2019

9. Board of Director Minutes 141027

31 January 2019

10. Board of Director Minutes 151110

31 January 2019

11.Board of Director Minutes 160804

31 January 2019

12. Conflicts of Interest Policy

31 January 2019

13. Beecher Carlson SOC1 Bridge Letter as of 1.18.2019

31 January 2019

14. Beecher Carlson AML CFT KYC Manual Dec 2018

31 January 2019

15. Beecher Carlson SOC1 Report 2018

31 January 2019

16. Beecher Carlson Data Retention Policy

31 January 2019

17. Complaints Procedure BC Cayman

31 January 2019

18. Outsourced Service Providers

31 January 2019

19. Agreement between BC Cayman and BC Insurance Services LLC.

31 January 2019

20. Risk International Actuarial Engagement Letter

31 January 2019
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21

. IMS Director Service Agreement

31 January 2019

22,

Compass OFM Director Service Agreement

31 January 2019

23.

VRC Portfolio Valuation Engagement Letter

31 January 2019

24,

VRC Non-disclosure Agreement

31 January 2019

25.

CIBC Custody Agreement

31 January 2019

26

.Solomon Harris Terms of Engagement Letter

31 January 2019

27.

Beecher Carlson Captive Management Agreement

31 January 2019

28.

Bank Account Listing

31 January 2019

29.

CIBC Appointment of Bankers and Mandate to Bank
International Corporate Banking

31 January 2019

30

. Beecher Carlson Catastrophe Preparedness and Recovery Plan

31 January 2019

31

. Risk Management Framework

31 January 2019

32.

Management Letter

31 January 2019

33.

ISA 260 Letter

31 January 2019

34.

Audited Financial Statements

31 January 2019

35.

Actuarial Report FINAL

31 January 2019

36.

AML Certificate Training Logs (2017 & 2018)

31 January 2019

37.

AML Training Certificates for BC employees

31 January 2019

38.

Beecher Carlson AML Training Index

31 January 2019

39.

Director Resolutions- zip file

4 March 2019

40.

Signed Conflict of Interest

4 March 2019

41.

ATE Policy endorsements

11 March 2019

42.CIBC Signature Card 4 March 2019
43.1SQ 31 January 2019
44, D&O Policy documents 2015-2016, zip file 4 March 2019
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45. D&O policy documents 2014-2015; 2016-2018, zip file 4 March 2019

46. ATE Policy document 2017-2019 4 March 2019

47.Revised Organizational Chart 27 February 2019

48. SARS Log 11 March 2019
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FINAL AML/CFT AND SANCTIONS INSPECTION REPORT FOR:
SENTINEL REINSURANCE, LTD.
Conducted on:

4 March 2019 to 11 March 2019

Issued on:
6 May 2019

PREPARED BY:
INSURANCE SUPERVISION DIVISION

This AML/CFT and Sanctions Inspection Report ("Report”) and its contents are the property of the
Cayman Islands Monetary Authority (the “Authority”). This Report and its contents may not be
shared with any other person other than those persons named in the front of this report and the

Licensee’s external auditors without the prior written consent of the Cayman Islands Monetary
Authority. Copyright 2019.
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1.

1.1

1.2

1.3

1.4

1.5

EXECUTIVE SUMMARY

The Cayman Islands Monetary Authority (the “Authority”) conducted an on-site inspection
(the “On-site Inspection”) at the offices of Sentinel Reinsurance, Ltd. (the “Licensee”) from
4 March 2019 to 11 March 2019.

The objective of the On-site Inspection was to assess the AML/CFT and Sanctions internal
control systems, policies and procedures and any other applicable AML/CFT and Sanctions
risk areas.

Results from the On-site Inspection revealed deficiencies in:

(1) On-going monitoring of clients;

(2) Risk rating of clients; and

(3) Establishment of source of funds for premium payments.

Please see the Appendix 1 of this Report for a listing of the requirements arising from the
On-site Inspection.

The requirements cited in this Report are to be addressed urgently in order to rectify
instances where the Authority has identified deficiencies of a regulatory or statutory nature.
In addition, the requirements specified in this Report are intended to strengthen the
policies, procedures and internal controls of the Licensee and to ensure they are operating
in accordance with the regulatory framework of the Cayman Islands. The requirements also
enable the directors and management of the Licensee to focus on matters warranting
corrective attention.

The requirements should be implemented within the time frames specified. The Authority
further requires monthly update reports from the Licensee until the requirements have been
fully implemented.

THE AUTHORITY AND PURPOSE OF THE ON-SITE INSPECTION

The On-site Inspection was conducted in accordance with the Authority’s powers and duties
provided under section 6(1)(b) of the Monetary Authority Law (2018 Revision) (the “"MAL")
and section 22(1)(b) of the Insurance Law 2010 (the "Law”). The On-site Inspection was
carried out in order to assess the Licensee’s AML/CFT and Sanctions internal control
systems, policies and procedures and any other applicable AML/CFT and Sanctions risk
areas. In particular compliance with the following laws, regulations, rules and guidance
notes was assessed:

(1) the MAL;

(2) the Law;

(3) the Guidance Notes on the Prevention and Detection of Money Laundering and
Terrorist Financing in the Cayman Islands, December 2017 (the “AML Guidance
Notes”); and

(4) the Proceeds of Crime Law, (2019 Revision) ("POCL")
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3.2

3.3

4.2

4.3

5.1
511

SCOPE STATEMENT

The objectives of the On-site Inspection were to assess the Licensee’s AML/CFT and
Sanctions internal control systems, policies and procedures and any other applicable
AML/CFT and Sanctions risk areas. Analysis of these areas allowed the Authority to gain a
better understanding of the Licensee’s operations, from within the Cayman Islands and to
determine whether it is in compliance with the laws, regulations, rules and guidance notes
set out at 2.1 above.

The On-site Inspection was not intended to be a financial audit. The Authority relies on the
work of the external auditors, with respect to the fairness of the financial statements.

The On-site Inspection was conducted for regulatory purposes only.

METHOD OF ASSESSMENT

The On-site Inspection was conducted by reviewing the Licensee’s policies and procedures
to ensure consistency with the applicable laws, regulations, regulatory rules and/or
statements of guidance.

The On-site Inspection included a review of items provided to the Authority by the Licensee.

Please see Appendix 2 for a list of the items received and reviewed.

Additionally, interviews were conducted with the following representatives:

(1) Mr. Clayton Price, General Manager at Beecher Carlson Cayman Ltd., 8 March 2019

(2) Mr. Thomas Adamczak, Beecher Carlson Cayman Ltd., 7 March 2019

(3) Mr. Damien Austin, Independent Director, Sentinel Reinsurance, Ltd., 8 March 2019

(4) Mr. Matthew DiOrio, Executive Director, Sentinel Reinsurance, Ltd., 8 March and 12
March 2019

INSPECTION FINDINGS
INTRODUCTION TO FINDINGS

The paragraphs below detail a number of findings. The corrective actions required for each
finding are classified as requirements. The requirements and corresponding priority levels
cited in this report arise where there is regulatory or statutory concern. Matters Requiring
Immediate Attention (“MRIA") in the Report are structured as “High Priority” and Matters
Requiring Attention ("MRA) are identified as “Medium Priority” or “Low Priority”. The
requirements that are set out below must be adopted and implemented by the Licensee
within the time frames specified under each requirement or if no timeframe is stipulated,
within three (3) months of receipt of the final inspection report. The requirements are
intended to assist the Licensee in strengthening its internal controls and policies and
procedures. The Authority also requires monthly update report from the Licensee until the
requirements have been fully implemented. The monthly update report should indicate the
status of the requirements, the remedial actions taken by the Licensee and the estimated
completion date. If the implementation of any requirements is delayed beyond the dates
stipulated in this Report, it should be brought to the attention of the Authority and
highlighted in the monthly report.

Page 4 of 13

BC SEN0000078818
11/03/21
Highly Confidential



Case 21-03020-sgj Doc 177-11 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 43 of 52

5.2 AML FINDINGS

5.2.1 Source of Funds

Findin

5.2.1.1 On August 1, 2017, the Licensee entered into an insurance contract to provide ATE cover
to Highland CDO Opportunity Master Fund, LP, Highland CDO Holding Company and
Highland Special Opportunities Holding Company; all affiliates of SAS Asset Recovery. The
premium for the coverage was initially set at US$25 million with an indemnity limit of
US$100 million. Subsequently an undated endorsement was effected adjusting the
premium for the coverage to US$68.3 million consisting of US$11 million in cash, US$1.8
million in miscellaneous receivables and US$55.5 million in investment portfolio. Further,
subsequently, another undated endorsement was effected reducing the premium for the
coverage and the indemnity limit to US$59.3 million and US$91 million respectively. US$9
million was set aside as prepaid fund to cover risk mitigation costs including but limited to
legal defense costs for a then ongoing case. Those charged with governance could not
explain why the premium was adjusted from US$25 million to US$68.3 million without a
commensurate adjustment to the indemnity limit provided or why the initial pricing for the
policy was subsequently deemed not sufficient.

The US$68.3 million stemming from the transaction described above increased the
Licensee’s investment portfolio from US$12 million as December 31, 2016 to US$86
million as at December 31, 2017. Included in the US$86 million is approximately US$37
million being funds invested in Highland Multi-Strategy Credit Fund, Ltd., a hedge fund
affiliated to Highland Capital Management, L.P. The US$37 million is part of the US$55.5
million transferred to the Licensee in part fulfiiment of the premium payment for the ATE
cover. The audit opinion on the financial statements for the year ended December 31,
2017, was qualified partly on the basis that the investment in Highland Multi-Strategy
Credit Fund, Ltd. could not be valued. Those charged with the Licensee’s governance,
could not explain the basis upon which the investments had been valued on or about
August 1, 2017 for the purpose of premium settlement. Also, they could not explain the
reason why the information that was relied on to value the investments for the purpose of
premium settlement could not be readily provided to the auditors upon request
considering that the policy inception and the financial statements audit were only a few
months apart.

In addition, those charged with governance could not explain where the ownership in the
US$68.3 million in investments and cash vested prior to being transferred to the Licensee
for settlement of the ATE coverage premium.

The above matters cast significant doubt on the economic substance and business purpose
of the transactions relating to the ATE coverage.

Conclusion:

5.2.1.2 The Licensee is not compliant with Section 1(c)(3) of the AML Guidance Notes for failure to
demonstrate understanding of the source of funds and for failure to explain the ownership
of the premium prior to being transferred to the Licensee for settlement of the ATE
coverage premium.
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Requirement (High Priority — MRIA):
5.2.1.3 Within two weeks from the date of the Final Inspection Report, the Authority requires

the Licensee to provide the Authority with a written explanation of the ownership of the
US$68.3 million used in settlement of the ATE policy premiums prior to being transferred
to the Licensee. The explanation should be supported by evidence of ownership of the
investments and cash prior to transfer to the Licensee and the basis of valuation at the
point of transferring the assets to the Licensee.

Management comments

5.2.1.4 At the time the ATE policy was drafted, premium had been established at $25 million
based on a pricing study conducted by the Licensee’s actuary. The insureds did not have
sufficient cash to pay the $25 million in premium without having to dispose of certain
investments held. It was determined that as consideration for the premium receivable, the
insureds would transfer all assets: cash, securities, and miscellaneous receivables, to the
Licensee. The market value of the assets transferred was unknown at the time of transfer,
but could potentially exceed the $25 million of receivable owed on the ATE policy. The
decision to accept the assets as full payment of premium receivable was largely due to the
nature of the securities. As there exists a limited market for the securities, the need for a
quick sale would be considered a distressed sale and would likely result in a below market
return for the securities. From the Licensee’s standpoint, they could in turn, hold the
securities and find a more optimal time to dispose of the securities, such that the proceeds
would more accurately reflect a market return. As the value of the total assets received
was unknown, the policy premium was finalized at $25 million. The Licensee, on the
recommendation of the Insurance Manager, Beecher Carlson, would engage an
independent investment valuation expert should the ATE policy be executed and the
investments be transferred.

Once the assets were transferred to the Licensee, Valuation Research Corp (VRC) was
engaged to value the assets. The CLOs were determined to be assets with value that
neither generated its own Net Asset Value (NAV), nor were traded on a stock exchange.
The remaining transferred assets were determined to be worthless and would be carried at
$0 on the Licensee’s books. Once valuations were completed, the final value of the
transferred assets was determined to be approximately $68.3 million, which was higher
than the original $25 million ATE premium. Financial statements had initially been
prepared assuming and transferred asset value in excess or below the original $25 million
of premium would be recorded as a gain or loss on the transaction in the Licensee’s books.
It was at the recommendation of the auditors that the proper way to record the transfer
was to record the premium for the full value of the transferred assets and correspondingly
amend the policy.

Premium was being earned over the appropriate risk period with IBNR being accrued over
the same period toward the actuarially determined ultimate loss pick. During testing of the
loss activity, the auditors raised the issue of needing to record the full actuarially
determined ultimate loss up front, instead of over the appropriate risk period. This was
due to the fact that there had been payments made on the ATE policy related to defense
of the litigated matter, and under GAAP, payment of claims expenses triggered the “loss
event”, requiring the full loss to be recognized. During discussions with the client, it came
into light that the ATE coverage is to provide protection against an unfavorable outcome of
a particular litigated matter and any payments made prior to that outcome (settlement,
decision, etc.), are simply risk-mitigation costs (costs incurred to prevent a loss event). As
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a result, the estimated risk mitigation costs were removed from the indemnity limit and
recorded separately as Pre-funded Risk Mitigation costs. The policy was subsequently
amended to reflect this adjustment.

Initial pricing was not deemed to be insufficient though any of these transactions.
Discussions were held with the actuary to determine if this posed any problems from the
standpoint of risk transfer and it was determined that there still was a sufficient chance of
a full limit loss.

Highland Multi-Strategy Credit Fund, Ltd

Highland Multi-Strategy Credit Fund, Ltd. (the Fund) is a security held by the Licensee, a
portion of which was transferred in as premium on the ATE policy. As part of the inter-
workings of the Fund, once the Licensee took ownership of the Fund shares, the expense
rate tied to the shares went from one of no fees assessed, one that charges fees. In the
process, the shares were essentially revalued at $1000 per share NAV with the
corresponding change in value increasing the number shares held. This resulted in no net
change to the Licensee’s holding value. What it did do though, was cause the holdings to
have a lower NAV than all other shares within the Fund. This caused a disconnect as the
auditors, in their valuation testing utilizing the audited financial statements of the Fund,
calculated a holding to the Licensee of an amount approximately $6.7 million higher than
the Licensee’s actual holding. As the Licensee believes its holding is correct (while
conservatively lower than the auditor’s calculation), chose not to post an adjustment to
artificially inflate the value. The result was part of the qualification to the auditor’s report
for valuation.

As explained above, the basis for the valuation of the transferred assets on or about
August 1, 2017 is due to valuations obtained from VRC for investments that neither
generate their own NAV, nor are traded on a stock exchange. As the Fund generates its
own NAYV, it was not one the securities valued by VRC.

Furthermore, the information relied on by the Licensee to value the holdings of the
securities transferred to the Licensee as settlement of premium receivable, including the
Fund, were provided to the auditors. The auditors were unable to rely on the information
as their calculation utilizing the audited financial statements of the Fund yielded a
materially different result, albeit a much larger result.

Prior ownership of transferred assets

The entire portfolio of assets, consisting of cash, securities, and miscellaneous receivables
transferred to the Licensee in lieu of cash for payment of premiums, were previously
owned by Highland CDO Opportunity Master Fund, L.P.; Highland CDO Opportunity Fund,
Ltd.; Highland CDO Holdings Company; Highland Special Opportunities Holding Company;
Highland Financial Corp.; and Highland Financial Partners, L.P. (the ATE Insureds).

We will provide a formal response regarding the ownership of the assets prior to transfer
to the Licensee as well as provide documents supporting that ownership.

The Licensee acknowledges that it had not undertaken documenting the ownership of
premiums prior to being transferred to the Licensee for settlement of the ATE program.
Furthermore the Licensee does not agree that it is out of compliance with Section 1(c)(3)
of the AML Guidance Notes as the policyholder is within a common Financial Group as the
insured is controlled by an individual who is also an ultimate beneficial owner of the
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Licensee. Furthermore it should be noted that the premium was for a policy that is not
Long Term business being general insurance. Additionally, the insurance manager has
reviewed the payment transaction with a view of whether any triggers exist for a SARs
report and has filed that “no suspicious activities have occurred” with the insurance
manager’'s AMLRO (ref item 28, page 10 of the Draft AML/CFT and Sanctions Inspection
Report). However, for the embracement of best practices, the insurance manager of the
Licensee in future will conduct reviews such as Lexis/Nexis and maintain such
documentation of these reviews on the policyholders on file.

The Licensee will within two weeks from the date of the Final Inspection Report, provide to
the Authority, a written explanation of the ownership of the $68.3 million used as
settlement of the ATE policy premiums which will be supported by evidence of ownership
of the cash and investments prior to transfer to the Licensee, as well as the basis of the
valuation at the point of transfer to the Licensee.

Authority’s response

5.2.1.4 On April 4, 2019, the Authority held a telephone interview with Mr. Jason D. Stubbs of Risk
International; the Licensee’s actuary. During the interview, Mr. Stubbs informed the
Authority that he was not involved in the determination of premium pricing for the
Licensee to any extent at all, but rather his role was limited to technical reserving. He
added that his involvement arose after premium decisions had been finalized by the
Licensee. The Authority notes with concern that the management’s assertion that the ATE
policy premium of US$25 million was established based on a pricing study conducted by
the Licensee’s actuary contradicts the actuary’s position.

As per management’s assertion above, apart from CLOs, all other assets transferred to the
Licensee in settlement of the ATE policy premium were worthless. From the audited
financial statements as at December 31, 2017, the investments balance carried forward as
at December 31, 2016 was approximately US$13 million of which approximately US$6.5
million were CLOs. As at December 31, 2017, the CLOs were valued at a fair market value
of approximately US$31 million being the opening balance plus those transferred to the
Licensee during the year. From the statement of cash flows for the year ended December
31, 2017, there were no significant disposals of investments during the year 2017. It
therefore follows that the total value of the investments transferred to the Licensee in
settlement of the premiums for the ATE policy was approximately US$24.5 million being
the approximately US$31 million in CLOs as at the December 31, 2017 less the
approximately US$6.5 million opening balance. It therefore puzzles the Authority, what
accounts for the difference between the approximately US$13 million of investments at the
end of the year 2016 and the approximately US$86.6 million worth of investments carried
at the end of the year 2017 if only approximately US$24.5 million worth of investments
was transferred to the Licensee during the year?

In addition, in any case, to amend an insurance policy to artificially inflate the premium
amount to equal the value of the investments transferred to the Licensee without any
justifiable business purpose and economic substance is at the very least questionable.

Further, the Authority maintains its position that within two weeks from the date of the

this report, the Authority requires the Licensee to provide the Authority with a written

explanation of the ownership of the US$68.3 million used in settlement of the ATE policy

premiums prior to being transferred to the Licensee. The explanation should be supported
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by evidence of ownership of the investments and cash prior to transfer to the Licensee and
the basis of valuation at the point of transferring the assets to the Licensee.

5.2.2 Due Diligence/ KYC
Findings:

5.2.2.1 From interviews with management and those charged with the Licensee’s governance, the
Authority was informed that the Licensee relies on the AML Compliance procedures of the
Insurance Manager, Beecher Carlson Cayman Ltd. The Insurance manager’'s AML
Compliance Manual states that an assessment of clients for the risk of money laundering
will be performed before a client relationship is established and on an ongoing basis
throughout the relationship. The Insurance Manager’s AML Compliance Manual further
states that all clients are assigned a risk rating and the frequency of the review of the
clients’ risk rating is dependent on the risk rating assigned with normal risk clients
reviewed every two years and higher risk clients annually. From the interviews conducted
with the Insurance Manager, the Authority was informed that no such risk rating reviews
have been performed by the Insurance Manager on the Licensee’s policyholders and that
no on-going monitoring of the Licensee’s policyholders is ever done.

In addition, whereas the Insurance Manager’'s AML Compliance Manual asserts that the
Insurance Manager uses a risk-based approach, the Authority was not provided with any
documented risk assessment process applied during client acceptance. All policyholders
are classified as “Low Risk” without any documented rationale.

Conclusion

5.2.2.2 The Licensee is not in compliance with Section 3(A)(1) of the AML Guidance Notes for
failure to develop/adopt, implement and maintain a commensurate risk-based approach to
client onboarding and ongoing monitoring sufficient to ensure that AML/CFT risk are
identified and adequately mitigated.

Requirement (High Priority — MRIA)

5.2.2.3 Within three months from the date of the Final Inspection Report, the Authority requires
the Licensee to develop, implement and establish procedures to maintain a risk-based
approach to AML/CFT risk rating of the Licensee’s policyholders and ongoing monitoring
thereafter. A copy of the AML/CFT risk rating framework should be provided to Authority
within three months from the date of the Final Inspection Report. All the Licensee’s
policyholders must be risk-rated, and the results of the risk-rating process provided to the
Authority within six months from the date of the Final Inspection Report.

Management response
5.2.2.4 The Licensee acknowledges the Authority’s finding and will update the RMF to include a
rational for the risk based rating process.

The Licensee acknowledges that it is not in compliance with Section 3(A)(1) of the AML
Guidance Notes and will take appropriate action to ensure that it is.

The Licensee will within three months from issuance of the Final Inspection Report
develop, implement, and establish, as part of its RMF, a scoring process as a risk based
approach to AML/CFT risk rating of the Licensee’s policyholders. A copy of the AML/CFT
risk rating framework will be provided to the Authority within three months from the date
of the Final Inspection Report and all policyholders will be risk rated, documenting the
results of the risk rating process, which will be provided to the Authority within six months
from the date of the Final Inspection Report. As noted above, Licensee wishes for the
Authority to take note that all current policyholders are within the same Financial Group
as the Licensee with the same Ultimate Beneficial Owner as the Licensee.

Authority’s response

5.2.2.5 The Authority has noted management’s response and expects the Licensee to comply with
the requirements stated at paragraph 5.2.2.3 within the timelines stated therein.
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6.2

CONCLUSION

As detailed in the preceding paragraphs, two (2) MRIAs were generated from the On-site
Inspection’s findings, based on the review of the documentation provided and the
interviews conducted.

The requirements as noted in this Report are instances where the Authority has identified
deficiencies of a regulatory or statutory nature and may result in a formal directive being
issued by the Authority for corrective actions. The requirements as noted are intended to
assist management in its efforts to strengthen the policies, procedures and internal
controls of the Licensee and to ensure it is operating in accordance with the regulatory
framework of the Cayman Islands. In the event they are not rectified within the specified
timeframe, it may result in the Authority taking enforcement action.

Appendix 1 —-Table of Requirements
The below Table sets out the requirements from the On-Site Inspection.

Name of Licensee

The Authority requires that:

1. Within two weeks from the date of the Final Inspection Report, the Licensee provides
the Authority with a written explanation of the ownership of the US$68.3 million used in
settlement of the ATE policy premiums prior to being transferred to the Licensee. The
explanation should be supported by evidence of ownership of the investments and cash
prior to transfer to the Licensee and the basis of valuation at the point of transferring the
assets to the Licensee.

2. Within three months from the date of the Final Inspection Report, the Authority
requires the Licensee to develop, implement and establish procedures to maintain a risk-
based approach to AML/CFT risk rating of the Licensee’s policyholders and ongoing
monitoring thereafter. A copy of the AML/CFT risk rating framework should be provided
to Authority within three months from the date of the Final Inspection Report. All the
Licensee’s policyholders must be risk-rated, and the results of the risk-rating process
provided to the Authority within six months from the date of the Final Inspection
Report.
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8 Appendix 2 —Summary of Documents Reviewed

8.1 The below Table sets out the items of the Licensee reviewed as part of the On-site

Inspection:

Sentinel Reinsurance, Ltd.

Document Title

Date Received

1. Notarized Organization Chart

31 January 2019

2. Register of Director and Officers

31 January 2019

3. Unaudited Financial Statements

31 January 2019

4. Consolidated Trial Balance

31 January 2019

5. Inception-to-Date Policy Summary

31 January 2019

6. Updated Business Plan

31 January 2019

7. Corporate Governance Framework

31 January 2019

8. Board of Director Minutes — Changes in Directors 171208

31 January 2019

9. Board of Director Minutes 141027

31 January 2019

10. Board of Director Minutes 151110

31 January 2019

11.Board of Director Minutes 160804

31 January 2019

12. Conflicts of Interest Policy

31 January 2019

13. Beecher Carlson SOC1 Bridge Letter as of 1.18.2019

31 January 2019

14. Beecher Carlson AML CFT KYC Manual Dec 2018

31 January 2019

15. Beecher Carlson SOC1 Report 2018

31 January 2019

16. Beecher Carlson Data Retention Policy

31 January 2019

17. Complaints Procedure BC Cayman

31 January 2019

18. Outsourced Service Providers

31 January 2019

19. Agreement between BC Cayman and BC Insurance Services LLC.

31 January 2019

20. Risk International Actuarial Engagement Letter

31 January 2019
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1. IMS Director Service Agreement 31 January 2019
2. Compass OFM Director Service Agreement 31 January 2019
3. VRC Portfolio Valuation Engagement Letter 31 January 2019
4. VRC Non-disclosure Agreement 31 January 2019
5. CIBC Custody Agreement 31 January 2019
6. Solomon Harris Terms of Engagement Letter 31 January 2019
7. Beecher Carlson Captive Management Agreement 31 January 2019
8. Bank Account Listing 31 January 2019
e e o o o Bk o1 ey 2015
10. Beecher Carlson Catastrophe Preparedness and Recovery Plan 31 January 2019
11. Risk Management Framework 31 January 2019
12. Management Letter 31 January 2019
13.ISA 260 Letter 31 January 2019
14. Audited Financial Statements 31 January 2019
15. Actuarial Report FINAL 31 January 2019
16. AML Certificate Training Logs (2017 & 2018) 31 January 2019
17.AML Training Certificates for BC employees 31 January 2019
18. Beecher Carlson AML Training Index 31 January 2019
19. Director Resolutions- zip file 4 March 2019

20. Signed Conflict of Interest 4 March 2019

21. ATE Policy endorsements 11 March 2019
22.CIBC Signature Card 4 March 2019

23.1SQ 31 January 2019
24.D&O Policy documents 2015-2016, zip file 4 March 2019
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25. D&O policy documents 2014-2015; 2016-2018, zip file 4 March 2019

26. ATE Policy document 2017-2019 4 March 2019

27.Revised Organizational Chart 27 February 2019

28.SARS Log 11 March 2019
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CAYMAN ISLANDS MONETARY AUTHORITY
INSURANCE SUPERVISION DIVISION

Acknowledgement Signature Sheet

We, the undersigned members of the Board of Sentinel Reinsurance, Ltd. acknowledge that
we have received copies of the May 2019 Final Inspection Reports which resulted from the
inspection conducted in or during 4 March 2019 to 11 March 2019 and that we have been
given an opportunity to ask questions related to the inspection:

Name Position on the Board Signature Date
of Directors
Matthew DiOrio Director
Dilip Massand Director
Damien Austin Director
Jan Neveril Director
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To: JP Sevilla[jsevilla@sasmgt.com]; Matt DiOrio[mdiorio@sasmgt.com]
Cc: Alli Devins[ADevins@beechercarlson.com]

Sent: Wed 6/6/2018 2:23:00 PM Coordinated Universal Time

Subject: RE: Sentinel

JP, we don’t typically have amendments for premium changes unless there was either a mistake made or change in
exposure.

Having said that, what we have here is an unusual circumstance in that assets other than cash were received for premium. Its
almost always that cash is received, so its cut and dry what that value is.

| revisited the policy and it specifically states that if premium can be paid in a form other than cash (assuming its acceptable
to insurer) and that the value of this shall be equal to or greater than the premium. Therefore, | think its acceptable to
amend the policy premium to specifically state premium received in the form of cash as $XX and fair value securities of SYY.

From: JP Sevilla [mailto:jsevilla@sasmgt.com]
Sent: Wednesday, June 06, 2018 9:49 AM
To: Tom Adamczak; Matt DiOrio

Cc: Alli Devins

Subject: RE: Sentinel

Fair enough re: term.

Have any of your other clients effected an amendment increasing premium this way? We will consult counsel at Solomon
Harris, but it would be helpful to know, anecdotally at least, whether this is done with any regularity.

Thank you.

From: Tom Adamczak [mailto:tadamczak@beechercarlson.com]

Sent: Wednesday, June 6, 2018 8:46 AM

To: JP Sevilla <jsevilla@sasmgt.com>; Matt DiOrio <mdiorio@sasmgt.com>
Cc: Alli Devins <ADevins@beechercarlson.com>

Subject: RE: Sentinel

Yes, they are comfortable with this.

So originally (at the time the ATE policy was written) the trial was to be scheduled in mid-2018 with everything wrapping up
(including appeal) in 2019. This fits into the 24 month policy term. Now if the projection is to go through end of 2019/early
2020, | don’t think we can change policy term. This would cause more concern with whether it is an arm-length transaction. |
think its important to stick with the original estimate at policy inception.

From: JP Sevilla [mailto:jsevilla@sasmgt.com]
Sent: Wednesday, June 06, 2018 9:21 AM
To: Tom Adamczak; Matt DiOrio

Cc: Alli Devins

Subject: RE: Sentinel

Can you tentatively confirm that the auditor will be comfortable with this? We will need to chase down some legal issues.

As for term, two years was proposed because the trial setting is scheduled for mid-2018, and exending the term through
2019 would allow time for an appeal. However, it’s possible that if the premium is changed upwards, the term could be
BC SEN0000668753
12/03/21
Highly Confidential


mailto:tadamczak@beechercarlson.com
mailto:tadamczak@beechercarlson.com
mailto:jsevilla@sasmgt.com
mailto:jsevilla@sasmgt.com
mailto:mdiorio@sasmgt.com
mailto:mdiorio@sasmgt.com
mailto:ADevins@beechercarlson.com
mailto:ADevins@beechercarlson.com
mailto:jsevilla@sasmgt.com
mailto:jsevilla@sasmgt.com

Case 21-03020-sgj Doc 177-12 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 2 of 3

extended to perhaps 30 months — would that be problematic?

From: Tom Adamczak [mailto:tadamczak@beechercarlson.com]
Sent: Wednesday, June 6, 2018 7:55 AM

To: JP Sevilla <jsevilla@sasmgt.com>; Matt DiOrio <mdiorio@sasmgt.com>
Cc: Alli Devins <ADevins@beechercarlson.com>
Subject: RE: Sentinel

JP, cash is still fine under the proposed option. Sentinel’s maintained cash is required to at least be equal to 100% of
reserves, which are not affected by this option. Additionally, CIMA’s surplus requirements are that Sentinel must maintain
surplus in excess of 125% of the greater of 1) Minimum Capital Requirement ($200k), or 2) Prescribed Capital Requirement
(15% of earned premium). Because Earned premium would increase, there would be a great minimum surplus under this
option. At 12/31/17 this would only increase the surplus requirement by about S600k - not a concern for Sentinel as the
surplus would be about $32m, or $30m in excess of the requirement.

Let me know if this makes or if you want to discuss.

Did you have any information you could provide on how 2 years was determined to be an appropriate risk period for earning
the premium?

Thanks,
Tom

From: JP Sevilla [mailto:jsevilla@sasmgt.com]
Sent: Tuesday, June 05, 2018 4:28 PM

To: Tom Adamczak; Matt DiOrio

Cc: Alli Devins

Subject: RE: Sentinel

How much cash will Sentinel have to hold per CIMA if the premium is $40m? Assuming the term is two years.

From: Tom Adamczak [mailto:tadamczak@beechercarlson.com]

Sent: Tuesday, June 5, 2018 3:24 PM

To: JP Sevilla <jsevilla@sasmgt.com>; Matt DiOrio <mdiorio@sasmgt.com>
Cc: Alli Devins <ADevins@beechercarlson.com>

Subject: Sentinel

Importance: High

JP and Matt,

| just spoke with Lisa (Sr. Mgr at Crowe) regarding the Sentinel audit and they one particular area that is causing them issues.
It relates to the gain that we have recognized on the transfer of securities into Sentinel as premium. The value of securities
we have transferred in amounted to just over $40m (as valued by VRC on CLOs and other sources). The problem is that the
premium was only $25m, creating a gain on the transaction. Because there is no return of overpayment of premium, it gives
rise to the question “is this an arms-length transaction?” Essentially Sentinel has been overpaid by approximately $15m.
Although there doesn’t appear to be anything in GAAP preventing the recording of a gain, it does create a significant amount
of questions as well as a ton of additional disclosures in the audit report.

Alternatively, if we could adjust the premium to $40m, it would resolve the issue on their end. Lisa doesn’t see any
negatives for increasing premium (no premium tax or income tax position concerns) and | think she may be on to something.
I know the pricing study showed $25m and | can run it by the actuary too, but don’t think it will matter to him.
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Also, the auditors are wanting further information on how we got to 2 years on the ATE policy term. | don’t want to say we
pulled it out of the air so am thinking if you could give some general comments on the status of the matter at the time
(thinking back to August may be appropriate as circumstances now may be very different) and estimations on when it might
settle/resolve, | can add that into a memo to satisfy their inquiry.

Let me know if you have any thoughts on either of these or if we need to discuss further.
Thanks,

Tom

Thomas P. Adamczak, CPA

Accounting Manager

T 802.660.7706 | M 802.999.6486
156 College Street, Suite 301
Burlington | VT | 05401
www.beechercarlson.com

A Brown & Brown company

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking
action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing
in; Security, archiving and compliance. To find out more Click Here.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking
action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing
in; Security, archiving and compliance. To find out more Click Here.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking
action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing
in; Security, archiving and compliance. To find out more Click Here.
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To: Matt DiOrio[mdiorio@sasmgt.com]; 'Lesley Thompson (Lesley. Thompson@maplesfs.com)'[Lesley. Thompson@maplesfs.com];
'Andrew.Dean@maplesfs.com'[Andrew.Dean@maplesfs.com]; dmassand@sasmgt.com[dmassand@sasmgt.com]

Cec: 'jsevilla@sasmgt.com'[jsevilla@sasmgt.com]; Alli Devins[ ADevins@beechercarlson.com]|

From: Tom Adamczak[/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=4F4B95C3BA054EDFB32D2F3CF0AAF040-TOM ADAMCZA]

Sent: Fri 6/8/2018 6:15:07 PM Coordinated Universal Time

Subject: Sentinel ATE endorsement

Attachment: SEN ATE Endorsement 1 - Change.doc

All,

Based on a recent discussion with and recommendation by the Sentinel Auditors, the ATE policy premium should be
endorsed to reflect the fair value of the basket of securities received as premium in August 2017. After revaluing the
securities received (through valuations from VRC and a markdown of many worthless securities to zero), Sentinel recognized
a gain of approximately $15m. The auditors suggested that although Sentinel could record the gain, it likely would be more
correct (and efficient) to consider it as premium. If the gain was recorded, additional effort and time would be exhausted
related to the following: notes to the audited financials would require expanded disclosures; the opinion would include an
Emphasis of Matter paragraph to express concern with the arms-length transaction; additional time and documentation on
the part of the auditors to support and defend the position to their QC partners. Meanwhile, modification of the premium
amount doesn’t present any foreseeable concerns for Sentinel (such as tax deductibility, increases to premium tax, etc.).

Assuming it is acceptable to include the gain as premium, one topic that comes to mind with respect to adjusting premium
via an endorsement, is which party should sign. Both Sentinel and the inured signed the original policy, while it is customary
that only the insurer would sign a policy. Perhaps it is a preference of Sentinel to have both parties sign the insurance

policies (D&O also has representatives of both sign)? Should the endorsement follow suit or is it acceptable that only the
insurer sign?

| have drafted an endorsement for discussion/comment/edit. Let me know if you have any questions.
JP, feel free to add any comments if you feel | missed something important.
Thanks,

Tom

Thomas P. Adamczak, CPA

Accounting Manager

T 802.660.7706 | M 802.999.6486
156 College Street, Suite 301
Burlington | VT | 05401

A Brown & Brown company
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Sentinel Reinsurance, Ltd.

Maples Fiduciary Services (Cayman) Limited
P.O. Box 1093, Boundary Hall
Cricket Square
Grand Cayman KY1-1102
Cayman Islands

Endorsement No. 1

The following is hereby understood and agreed:
The premium, as stated in the schedule, is adjusted to $40,040,668.90 to include the total fair value of received

assets. Premium received consists of cash of $11,083,855.74, miscellaneous receivables of $1,753,020.00, and
an investment portfolio of $27,203,793.16 as measured at fair value on the transfer date.

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.

Attaches to and forming part of the Legal Liability Insurance Policy dated August 1, 2017 of Sentinel
Reinsurance, Ltd.

(Authorized Signature)
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1. Our agreement in general

1.1 Parties to this agreement

This policy is between the insured and the insurer as declared in the schedule. This
document, together with its schedule and any attached endorsements is the policy
which sets out this insurance. It is a legal contract so please read all of it carefully.

1.2 Words in bold

Words in bold typeface used in this policy document, other than in the headings, have
specific meanings attached to them as set out in the General definitions and
interpretation.

13 Policy Structure

1.3.1 Each insured section sets out the scope of the main coverage and the circumstances
in which the insurer’s liability to the insured is limited or may be excluded. Further,
each insured section sets out other terms and conditions relevant to that insured
section. The cover provided by each insured section is only operative if a limit of
indemnity is shown in the schedule. Where the limit of indemnity in respect of any
item in the schedule is shown as ‘n/a’, ‘not applicable’ or ‘not insured’ then no cover
applies for that item. Where the insured comprises more than one person, the limit of
indemnity for all claims made by all persons comprising the insured shall apply but as
there is no sub-limit of indemnity in relation to each individual person, one or more of
those persons will not receive payment of a claim if the limit of indemnity has already
been met as a result of the payment of other claims.

1.3.2 Additional clauses set out terms, exclusions or limitations that may apply to more than
one insured section.

1.3.3 The following general terms apply to each insured section, clauses and
endorsements:

a) General exclusions and limitations

b) Duties in the event of a claim or potential claim;
c) General terms and conditions; and

d) General definitions and interpretation.

14 Policy period and premium

1.4.1 This policy will provide insurance as described herein for the period of insurance
provided the premium (and deposit premium if applicable) and other charges are paid
to and accepted by the insurer on or before the payment date shown in the schedule.
Taxes, levies and other relevant fiscal charges are payable in addition to the premium.
The premium is deemed paid and accepted by the insurer on receipt by the insurer or
the intermediary appointed to place this insurance with the insurer.

1.4.2 If any premium (or deposit premium if applicable) is not paid and accepted by the
insurer on or before its payment date as set out in this policy then the insurer may, in
its sole discretion, give written notice to the insured at its address shown in the
schedule cancelling this policy from seven (7) days after the date of service of the

Legal Liability Insurance Page 2 of 16
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notice of cancellation. Cancellation will be prevented from taking effect and the policy
will continue in force if the outstanding premium (or deposit premium if applicable) is
paid and accepted before cancellation takes effect. Without prejudice to other forms of
service, notice of cancellation is deemed served on the fifth (5™) day after being posted
if sent by pre-paid airmail letter properly addressed.

1.4.3 In consideration of the payment of the premium (and deposit premium if applicable)
by the insured to the insurer the insurer agrees to provide the insurance as described
in ‘Legal liability’ insured section.

2. Insured section — Legal liability

2.1 Legal liability cover

The insurer agrees to indemnify the insured in respect of any legal liability occurring
during the period of insurance up to and including but not exceeding the limit of
indemnity provided that either:

2.1.1 the court (or any appellate court to which the court’s judgment in the legal action is
appealed) makes an order of liability relating to the legal action against the insured,;
or

2.1.2 the legal action is (with the prior written agreement of the insured, the appointed
representative and the insurer) settled on terms that provide for payment by the
insured to the opponent.

3. General exclusions and limitations
This policy excludes and the insurer shall not be liable to indemnify the insured in any
of the following circumstances:

31 Absence of the insurer’s prior consent

where the insurer’s written consent has not been obtained pursuant to the 'Written
consent’ clause below;

3.2 Failure to notify
where the insured has failed to notify the insurer pursuant to the ‘Claim notification’
clause below;

3.3 Insured’s conduct

3.3.1  where the legal action is settled or the court makes an order of liability relating to the
legal action against the insured as a result of the dishonesty of the insured; or

3.3.2 where the insured fails to act in accordance with the advice of the appointed
representative or to provide full instructions promptly to the appointed representative
or to co—operate with the appointed representative or to comply with any order made
by the court or any court rule;

34 Failure to mitigate
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where legal liability is incurred or increased as a result of a failure on part of the
insured or the appointed representative to mitigate such a liability;

3.5 Non-disclosure
where the insured or the appointed representative has failed to disclose material
facts;

3.6 Unnecessary costs because of delay etc.

where the opponent’s costs arise from

3.6.1 any unreasonable delay or negligence or wilful act or omission by the insured or the
appointed representative;

3.6.2 any unreasonable failure on part of the insured or the appointed representative to
attend a hearing or other appointment;

3.7 Amended pleadings

Where legal liability is incurred or increased as a result of any unreasonable
amendment to the insured’s pleadings or any failure to comply with any court
directions, pre-action protocols or any other rule, regulation or statutory provision;

3.8 Fraud
where the insured or the appointed representative has made any fraudulent, false or
misleading representation;

3.9 Legal action outside the territorial limits
where legal liability is incurred or increased as a result of the legal action being
pursued, issued, brought or transferred outside the territorial limits;

3.10 Non-contribution
where but for the existence of this policy the insured would be entitled to indemnity
under another insurance policy;

3.1 Quote disclosed prior to inception of the policy

where the existence of any offer of insurance made by the insurer to the insured in

respect of the legal action was disclosed to any third party other than those third

parties to whom the insurer has offered its consent for such quote to be disclosed;
3.12 Sums due under other policies of insurance

where any premium has fallen due to be paid by the insured to the insurer pursuant to
the terms of any other policy of insurance issued by the insurer to the insured but
remains unpaid (whether in full or in part) at the date of a claim under this policy.

4. Other terms and conditions relating to cover

4.1 Set-off

In the event that a claim is made under this policy and the insured has obtained a
recovery in the legal action then the insurer shall only be liable to indemnify the
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insured for the net sum (if any) after deduction of the amount of the recovery. This is
irrespective of whether or not payment is actually made to the insured.

4.2 Appeal

4.2.1 In the event that the legal action is subject to appeal then at the end of the appeal's
process this policy will be construed as if the court had reached the same decision as
the appellate court.

4.2.2 In the event that any sums of money are paid by the insurer pursuant to the terms of
this policy and the judgment of the court is amended following an appeal (such that
the insurer would not have made the payment had the amended judgment been the
judgment of the court) then the insured shall reimburse the insurer for any such sums
of money already paid together with interest at 2% above the United States Dollar prime
lending rate in the Cayman Islands from time to time.

5. Conduct of the legal action

51 Written consent

The insured must obtain, and irrevocably instructs the appointed representative to
obtain, written consent from the insurer prior to:

5.1.1 the settlement of the legal action in the opponent’s favour;

5.1.2 the rejection (whether explicitly or by conduct) of an opponent’s offer to settle the legal
action;

5.1.3 the rejection of any offer of alternative dispute resolution (including mediation) from the
opponent;

5.1.4 any change of the appointed representative.

The insurer will not unreasonably withhold consent to the insured taking any of the
steps referred to in this clause and will, in making a decision as to whether to provide
consent pursuant to this clause, consider whether a reasonably prudent uninsured
litigant would pursue the course of action for which the insurer’s consent is sought.

52 Notification

The insured must notify, and irrevocably instructs the appointed representative to
notify, the insurer immediately:

5.2.1 on receipt of any offer of settlement of the legal action;

5.2.2 on receipt of any offer of alternative dispute resolution (including mediation) from the
opponent;

5.2.3 in the event of any development in the legal action material to the prospects of
succeeding in the legal action;

524 if the insured is no longer more likely than not to succeed in the legal action,
assuming that it is determined at trial; and

Legal Liability Insurance Page 5 of 16

MD_000014

CONFIDENTIANL



Case 21-03020-sgj Doc 177-14 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 6 of 19

5.2.5 after any period of 6 months during which there has been no requirement to request the
insurer’s consent or notify the insurer in order to confirm the current status of the legal
action.

53 Monies to be held on account

The insured irrevocably instructs the appointed representative to hold any monies
(whether costs, interest or damages) received from the opponent until the premium is
paid in full, any claim under this policy has been submitted and all terms and
conditions of this policy have been fully complied with.

54 Co-operation by the insured and appointed representative

The insured must:

5.4.1 provide, and instruct the appointed representative to provide, the insurer with full and
prompt co—operation to include providing such information as is requested by the
insurer from time to time; and

5.4.2 co-operate, and instruct the appointed representative to co-operate, with any request
by the insurer to audit information pursuant to the ‘Audit’ clause.

5.5 Prosecution of the legal action

The insured agrees to:
5.5.1 prosecute the legal action promptly;

5.5.2 provide any instructions to the appointed representative as are necessary or desirable
in order to prosecute the legal action in the best manner;

5.5.3 act as a reasonably prudent uninsured litigant with the objective of achieving the best
outcome in the legal action (and any subsequent costs assessment proceedings); and

5.5.4 comply with any order of the court and any court rules and in all respects conduct the
legal action in a reasonable manner in order to minimise costs.

5.6 Territorial limits

The insured agrees to prosecute the legal action in the court within the territorial
limits and warrants that the legal action will be governed by the laws of the territorial
limits.

6. Bond

6.1 Payment under bond forms part of indemnity

In the event that the insurer is obliged to make any payment pursuant to the terms of a
bond issued in conjunction with this policy then such payment shall contribute to and
form part of the indemnity provided by this policy and shall erode both the limit of
indemnity stated in the schedule.

6.2 Recovery of sums paid pursuant to bond

In the event that the insurer makes any payment whatsoever pursuant to the terms of a
bond in circumstances in which the insurer would not have been obliged to make such
payment pursuant to the terms of this policy then the insured shall indemnify the
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insurer in respect of such payment and the insurer shall be entitled to recover such
payment from the insured.

7. Duties in the event of a claim or potential claim

The due observance and fulfilment of the provisions of ‘Claim notification' and
‘Insured's duties and insurer's rights’ are condition precedents to the insurer’s liability
for any claim under this policy. The ‘Termination by the insurer’ clause sets out the
consequences of a failure to comply with conditions precedent or policy provisions.

71 Claim notification

7.1.1  The insured shall give the insurer written notice as soon as practicable of any claim or
any circumstance which might reasonably be expected to give rise to a claim.

7.1.2 Notice to the insurer of a claim under this policy must be given to the claims
notification address specified in the schedule.

7.2 Insured’s duties and insurer’s rights
7.2.1 A claim form must be completed with full particulars.

7.2.2 The insured shall provide to the insurer and the appointed representative all
information and, in addition, shall provide all necessary assistance (notwithstanding
the right for the insurer to audit pursuant to the ‘Audit’ clause) to enable the insurer or
its agents to investigate and/or defend any claim under this policy and/or to enable the
insurer to determine its liability under this policy.

7.2.3 Neither the insured nor its appointed representative shall make any admission with
respect to liability in relation to the legal action or attempt to settle the legal action
without the insurer’s prior written consent.

7.24 The insured will promptly provide the insurer with full details of legal liability and
shall, if requested by the insurer, have such legal liability assessed by the appropriate
body.

7.2.5 The insurer will be entitled (but not obliged) to conduct any costs assessment or review
and the insured will provide (and hereby gives irrevocable instructions to the
appointed representative to provide) such assistance as the insurer requires.

7.3 Subrogated claims

In the event of the insurer making any payment under this policy:

7.3.1 the insurer shall be subrogated to all the insured’s rights or causes of action related to
or arising out of the legal action against any other party to the extent that these rights
or causes of action are pertinent to a loss being suffered by the insured and the
insured undertakes to provide the insurer with all assistance which may be required to
pursue these rights; and

7.3.2 any entitement to a recovery from the opponent by the exercise of such rights or
otherwise will, until received, be set off against any claim comprised of legal liability
and when received be applied, in order of priority, to repay and extinguish any payment

rT 728

Legal Liability Insurance Page 7 of 16

MD_000016

CONTIDENTINI



Case 21-03020-sgj Doc 177-14 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 8 of 19

made by the insurer under this policy, any insurer’s costs, any interest due on such
payment and costs and finally any insured’s losses.

8. General terms and conditions

8.1 Audit

The insurer has the right to audit all information within the possession or control of the
insured or the appointed representative whether held in physical or electronic format.

8.2 Applicable law

This policy will be governed by and interpreted in accordance with the laws of the
Cayman Islands and subject to the exclusive jurisdiction of the courts in the Cayman
Islands.

8.3 Assignment

Assignment of interest under this policy will not bind the insurer unless and until the
insurer's written consent is endorsed hereon.

8.4 Confidentiality

The insurer agrees that any information given by the insured or the appointed
representative is received in confidence and will not be disclosed to any other party.

8.5 The Contracts (Rights of Third Parties) Law, 2014

This insurance does not confer or create any right enforceable under the Contracts
(Rights of Third Parties) Law, 2014 of the Cayman Islands or any amending or
subsequent legislation by any person who is not named as the insured and both the
insurer and insured may amend, cancel or lapse this insurance without giving notice
to, or requiring the consent of, any other third party.

8.6 Disclosure

8.6.1 The insurer will follow appropriate security procedures in the storage and disclosure of
data provided by the insured or its appointed representative to prevent unauthorised
access or loss of such data. The insurer may find it necessary to pass such data to
other firms or businesses that supply products and services associated with this policy.

The insurer collects non-public personal information about the insured from the
following sources:

a. information the insurer receives from the insured on applications or other forms;

b. information about the insured’s transactions with the insurer, its subsidiary,
parent and/or other group companies or others;

c. information the insurer receives from consumer reporting agencies.

8.6.2 The insurer does not disclose any non-public personal information relating to the
insured to anyone except as is necessary in order to provide its products or services to
the insured or otherwise as it is required or permitted by law (e.g. a subpoena, fraud
investigation, regulatory reporting, etc.).
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8.6.3 Further, by accessing and updating various databases, the insurer may share
information with other firms and public bodies, including the police, in order to
substantiate information and prevent or detect fraud. If false or inaccurate information
is provided and fraud is suspected, this fact will be recorded and the information will be
available to other organisations that have access to the databases. Details of
databases accessed or contributed to are available on request.

8.7 Dispute resolution

8.7.1 Any matters in dispute between the insurer and the insured arising out of or in
connection with this insurance will be referred to a mediator to be agreed by the insurer
and the insured within ten (10) working days of a written notice served on one of them
by the other of them requesting such an agreement. If a mediator is not agreed then
either the insurer or the insured may apply to the Centre for Effective Dispute
Resolution (‘CEDR’) for the appointment of a mediator. The insurer and the insured
agree to share equally the costs of CEDR and of the mediator and that the reference of
the dispute to mediation will be conducted in confidence.

8.7.2 The insurer and the insured agree to perform their respective continuing obligations
under this insurance, if any, while the dispute is resolved unless the nature of the
dispute prevents such continued performance of those obligations.

8.7.3 If any such dispute is not resolved by mediation or the insurer and the insured

8.7.4 cannot agree upon the appointment of a mediator or the form that the mediation will
take, the dispute will be referred by either of them to courts, subject to the law and
jurisdiction set down in the ‘Applicable law’ clause above.

8.8 Observance

8.8.1 The due observance and fulfiiment of the provisions of this policy insofar as they may
relate to anything to be done or complied with by the insured, and are not described in
the policy as conditions precedent, will be a condition of this policy. Any waiver by the
insurer of any provision will not prevent the insurer from relying on such term or
condition or condition precedent in the future.

8.8.2 Further, where an indemnity is provided to any other party, the insured will arrange for
each party to comply with the terms, conditions and conditions precedent of this
insurance so far as they can apply provided always that the other party complies with
the terms of ‘Duties in the event of a claim or potential claim’.

8.8.3 In the event of a breach of any condition in the policy, and without prejudice to any of
the insurer’s other rights, the insurer may reject or reduce claims connected with the
breach providing the insurer can demonstrate some prejudice.

8.8.4 In the event of a breach of any condition precedent in the policy and without prejudice
to any of the insurer’s other rights, the insurer may reject or reduce claims connected
with the breach and continue the policy on such terms as the insurer may determine
and, if any payment on account of any such claim has already been made, the insured
will repay forthwith all payments on account to the insurer.
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8.9 Payment of premium

The insured agrees to pay the premium stated in the schedule on the due date as
specified in the schedule. If the insurer agrees that some or all of the premium may be
satisfied otherwise than in cash (e.g. by the transfer by the insured to the insurer of an
investment portfolio), the insured shall take all necessary steps to satisfy the insurer’s
due diligence requirements in relation to the assets proposed to be transferred and that
their net realisable value is equal to or greater than the premium or that part of the
premium which is to be satisfied otherwise than in cash. If the insurer agrees to
accept such assets in satisfaction of all or part of the premium, the insured shall on the
due date ensure that the insurer becomes the beneficial owner of such assets, free
from any charge, lien or encumbrance.

8.9.1 Taxes, levies and other relevant fiscal charges are payable in addition to the premium
Where there is more than one insured, each insured shall be jointly and severally
liable for the premium.

8.9.2 Should the premium (or any part thereof) remain unpaid after seven (7) days after the
due date then interest shall accrue on the premium (or the unpaid part) at a rate of 2%
(two percent) above the United States Dollar prime lending rate in the Cayman Islands
as calculated at the time of the due date until the actual date of payment.

8.10 Records

The insurer may hold documents relating to this insurance and any claims under it in
electronic form and may destroy the originals. An electronic copy of any such
document will be admissible in evidence to the same extent as, and carry the same
weight as, the original.

8.11 Rights surviving end of period of insurance

All rights and obligations on the part of the insured and the insurer pursuant to this
policy shall continue until such time as the insured’s and the insurer’s liabilities under
this policy have been finally determined.

8.12 Termination by the insured

The insured may terminate this policy at any time whereupon the premium (if unpaid)
becomes immediately payable and the insurer will not be liable for any claim under
this policy. Where the insured comprises more than one person, this termination right
may only be exercised if each such person consents in writing.

8.13 Termination by the insurer

8.13.1 The insurer may terminate this policy immediately:

a. if the insured, or where the insured comprises more than one person,
any such person,fails to observe all the terms and conditions of this
policy including, for the avoidance of doubt, the terms relating to the
payment of the premium;

b. if the insured, or where the insured comprises more than one person,
any such person, becomes bankrupt or insolvent during the period of
insurance. The insured or any such person shall be deemed insolvent
upon the appointment of a liquidator in circumstances where it is
insolvent,

Legal Liability Insurance Page 10 of 16
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8.13.2 In the event of termination by the insurer then the insurer will not be liable for any
claim under this policy.

8.14 Sanction limitation and exclusion clause

The insurer shall not provide cover nor be liable to pay any claim or provide any
benefit hereunder to the extent that the provision of such cover, payment of such claim
or provision of such benefit would expose the insurer or any member of the insurer’'s
group to any sanction, prohibition or restriction under United Nations resolutions or the
trade or economic sanctions, laws or regulations of any jurisdiction.

8.15 Joint and several obligations

Where the insured comprises two or more persons, all duties and obligations of such persons
under this policy shall be joint and several.

Legal Liability Insurance Page 11 of 16
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9. General definitions and interpretation

The following words will have the same meaning attached each time they appear in this
policy in bold type-face, whether with a capital first letter or not.

Where the context so admits or requires, words importing the singular will include the
plural and vice versa and words importing the masculine will import the feminine and
the neuter. References to 'person’ will be construed so as to include any individual,
company, partnership, or any other legal entity. References to a statute will be
construed to include all its amendments or replacements. All headings within the policy
are included for convenience only and will not form part of this policy.

9.1 Appeal

Appeal means an appeal against the judgment of the court to any appellate court.

9.2 Appointed representative
Appointed representative means a firm of attorneys which has been accepted by the
insurer to act for the insured in accordance with the terms of this policy.

9.3 Bond

Bond means any deed of indemnity issued by the insurer in respect of the legal action
for the purpose of providing security for costs in the legal action on behalf of the
insured.

9.4 Claim

Claim means a request by the insured under the terms of this policy for payment in
respect of legal liability. Any claim or series of claims arising out of the same legal
action shall be regarded as one claim.

9.5 Court

Court means any judge, arbitrator or any other tribunal that hears the legal action at
first instance within the territorial limits.

9.6 Deposit premium
Deposit premium means the amount, if any, specified as deposit premium in the
schedule.

9.7 Due date

Due date means the date for payment of the premium as specified in the schedule.

9.8 Information

Information means any information within the possession control or knowledge of the
insured or the appointed representative, both before and after the inception of this
policy, that is relevant to or relates to the legal action, whether privileged or not (which
priviege the insured irrevocably waives), and extends to the appointed
representative’s file on the insured’s legal action.

anre e
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9.9 Insured

Insured means the person or persons named in the schedule as declared to and
accepted by the insurer and where the insured comprises more than one person, the
expression insured where used in this policy shall be construed, unless the context
otherwise requires, so as to refer to each person named as the insured in the
schedule.

9.10 Insured section

Insured section means all or any individually numbered sections of this policy that
forms part of the insurance contract but only if stated as ‘insured section’ in the heading
to the section.

9.11 Insurer
insurer means the party specified as insurer in the schedule and any other subscribing
insurers.

9.12 Legal action

Legal action means the action described in the schedule.
9.13 Legal liability
Legal liability means either:-

9.13.1 the aggregate of (a) the total sum (including any opponent’s costs) ordered by
the court (or any appellate court to which the court’s judgment in the legal action is
appealed) to be paid by the insured to the opponent in the legal action and (b) own
costs; or

9.13.2 the aggregate of (a) the total sum (including any opponent’s costs) to be paid
by the insured to the opponent pursuant to a setilement of the legal action reached
between the insured and the opponent (with the prior written agreement of the
insured, the appointed representative and the insurer) and (b) own costs.

9.14 Limit of indemnity
Limit of indemnity means:

9.14.1 the amount stated in the schedule which is the maximum amount of the insurer’s
liability under this policy regardless of the number of:

a. insureds or other insured parties;
b. persons or organisations bringing claims or suits; or

c. claims against the insured or series of claims against the insured or claims or
series of claims made by the insured;

PYETESY
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9.14.2 where a limit of indemnity is stated in the schedule as in the aggregate, that
aggregate is the maximum the insurer will pay for all insured events during the
period of insurance,;

where indemnity may be provided under two (2) or more insured sections of this
policy, then the combined single limit stated in the schedule is the maximum the
insurer will pay for any insured event to which such insured sections apply in
combination.
9.15 Opponent
Opponent means the party or parties who are named in the schedule and with whom
the insured is in dispute in the legal action.
9.16 Opponent’s costs
Opponent's costs mean all costs and expenses that have been reasonably incurred by
the opponent in the legal action.
9.17 Own costs

Own costs means all costs and expenses of the Representative and other service
providers in the normal course, including related tax, which are incurred during the
conduct of the legal action on behalf of the insured.

9.18 Period of insurance

Period of insurance means the pericd which commences from the date shown on the
schedule and ceases upon the occurrence of any of the following events:

9.18.1 the legal action is concluded by a final judgment or order of the court (or any appellate
court to which the court’s judgment in the legal action is appealed) which also deals
finally with the amount of any costs payable by the parties to the legal action;

9.18.2 the legal action is settled on terms which also deals with the amount of any costs
payable by the parties to the legal action;

9.18.3 the legal action is transferred outside of the territorial limits;
9.18.4 the retainer between the insured and the appointed representative ceases; or

9.18.5 this policy is terminated or cancelled in accordance with the terms and conditions of
the policy.

9.19 Policy

Policy means this document, the schedule (including any schedules issued in
substitution) and any endorsements attaching to this document or the schedule that will
be considered part of the legal contract and any word or expression in bold type face on
any of these documents will bear the specific meaning stated in these definitions.

9.20 Premium

Premium means the amount specified as premium in the schedule.
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9.21 Recovery

Recovery means any sum (inclusive of costs) ordered by the court or any appellate
court to be paid by the opponent to the insured in the legal action or any amount
(inclusive of costs) agreed to be paid by the opponent to the insured in settlement of
the legal action (irrespective of whether or not payment is actually made).

9.22 Schedule

Schedule means the document titled schedule that includes the name and address of
the insured, the premium and other variables to this policy (including endorsement
clauses) and is incorporated in this policy and accepted by the insured. Schedules
may be re-issued from time to time where each successor overrides the earlier
document.

9.23 Territorial limits

Territorial limits means the territory or territories specified in the schedule.

anTEde
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INSURER: - A Pwsos’r .-

Sentinel Relnsurance, Ltd.

By:: o

Name: .

Title: Andrew Dean
Director

INSUREDS:

Highland CDO Opportunity Master Fund, L.P,

By: Highland CDO Opportunity Fund GP, L.P., its general partner
By: Highland CDO Opportunity GP, LLC, its general partner

By: HighlandCapital Management, L.P., its sole member

By: Strand Advispys, inc., Its general partner

By:
Name: James Dondero
Title: President

Highland CDO Holdigg\Company

Name: James Dondero

Title:  Director /

GOVERNMENT
STAMP DUTY
PB01202

AErIer.y
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SCHEDULE
Insurer: Sentinel Reinsurance, Ltd.

Insured: - Highland CDO Opportunity Master

Fund, LP

- Highland CDO Holding Company;
and

- Highland Special Opportunities
Holding Company

Appointed Representative: Paul Lackey
Lackey Hershman, LLP
3102 Oak Lawn Avenue
Suite 777
Dallas, Texas 75219

Date of commencement of Period of August 1, 2017
Insurance:

Legal Action: UBS Securities LLC and UBS AG,
London Branch, v. Highland Capital
Management, L.P., Highland Special
Opportunities Holding Company,
Highland Financial Partners, L.P.,
Highland CDO Opportunity Master Fund,
L.P., Highland Credit Opportunities
CDO, L.P., and Strand Advisors, Inc.,
Cause No. 650097/2009

Court: Supreme Court of the State of New
York, County of New York

Opponent: UBS Securities LLC and UBS AG,
London Branch

Territorial Limits: State of New York

Limit of Indemnity: US$100,000,000 (One Hundred Million
United States Dollars) in aggregate

Payment Date for Premium: August 31, 2017

Premium: US$25,000,000 (Twenty Five Million
United States Dollars)
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Sentinel Reinsurance, Ltd.

Maples Fiduciary Services (Cayman) Limited
P.O. Box 1093, Boundary Hall
Cricket Square
Grand Cayman KY1-1102
Cayman Islands

Endorsement No. 1

The following is hereby understood and agreed:

The premium, as stated in the schedule, is adjusted to $68,362,333.62 to include the total fair value of received
assets. Premium received consists of cash of $11,083,855.74, miscellaneous receivables of $1,753,020.00, and
an investment portfolio of $55,525,457.88 as measured at fair value on the transfer date.

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.

Attaches to and forming part of the Legal Liability Insurance Policy dated August 1, 2017 of Sentinel

Reinsurance, Ltd.

(Authorized Signature)

Lesley Thompson
Director
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Sentinel Reinsurance, Ltd.
> Maples Fiduciary Services (Cayman) Limited
| P.O. Box 1093, Boundary Hall
Cricket Square
Grand Cayman KY1-1102
Cayman Islands

Endorsement No. 2

The following is hereby understood and agreed:
The premium, as stated in the schedule, is reduced to $59,362,333.62.

$9,000,000.00 has been prepaid by the insured to the insurer to cover risk mitigation costs, which include, but
are not limited to, legal defense costs.

The limit of indemnity is reduced to $91,000,000.00 in the aggregate to correlate with prefunding the risk
mitigation costs of $9,000,000.00.

The insurer will have sole responsibility to settle all risk mitigation costs with respect legal action.

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.

Attaches to and forming part of the Legal Liability Insurance Policy dated August 1, 2017 of Sentinel

Reinsurance, Ltd.

(Authorized Signature)
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ASSET TRANSFER AGREEMENT

Dated as of 31 December 2019

PARTIES:

1. SENTINEL REINSUANCE, LTD., an exempted company incorporated in the
Cayman Islands whose registered office is ¢/o CO Services Cayman Limited, PO Box
18008, Willow House, Cricket Square, Grand Cayman KY1-1001, Cayman Islands
(the "Seller"); and

2 SEBASTIAN CLARKE LTD, an exempted company incorporated in the Cayman
Islands whose registeréd office is ¢/o CO Services Cayman Limited, PO Box 10008,
Willow House, Cricket Square, Grand Cayman KY1-1001, Cayman Islands (the
"Purchaser").

Words and expressions used in this- Agreement shall be interpreted in accordance with
Schedule 4.

WHEREAS. on 31 December 2019, the Selter-agreed to sell certain-assets to the Purchaser
for the consideration and upon the terms:set-out inthis Agresment.

IT IS AGREED:

1. SALE AND PURCHASE

1N The Seller shall sell, and the Purchaser shall purchase, all of the Seller’s right, title
and interest to, inand under the following assets with effect from Closing on the terms of this
Agreement (including, in particular, clauses 1, 2 and 4):

. (a) the benefit and burden of the each:of position to which the Seller is a counterparty as
set forth in Schedule 2 hereto (together, the "Positions™);

by the Purchaser Claims; and
(c) the Asset Information,

together, the "Assets”™,

2. PRICE

2.1 The price for the Assets (the "Purchase Price") shall be the amount specified in
Schedule 1 as the "Purchase Price™.

2.2 On the Effective Date, the Purchaser shall pay to the Seller the Purchase Price.

Exhibit #

Deposition Exhibit #38
05/12/21 - JAT
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2.3 The Purchase Price shall be apportioned between the Assets in the proportions set out
in ‘Schedule 1 or in such other. proportions as the Seller-and the Purchaser may agree in
writing:

2.4 The Seller and the Purchaser acknowledge and agree that they consider the Purchase
Price to represent a market value price for the Assets.

3. CLOSING

-

3.1 Closing shall take place on 31 December 2019 and the settlement of the transfer of
the Assets shall occur as prompily as practicable after Closing and, in any event,in
accordance with clause 4.

4. ASSETS, CONTRACTS AND LIABILITIES

Assets, Contracts and Liabilities to be transferred to the Purchaser

4.1 With effect from Closing:

(a) the Seller hereby assigns and transfers to the Purchaser the benefit of all the Seller’s
right, title and interest to, in and under the Assets to hold the same unto the Purchaser
absolutely, and the Seller shall (to the extent required) promptly after Closing give the
other parties to the Assets written notice of the assignment pursuant to this clause
4.1(a); and

(b) the Purchaser hereby:
(i)..-assumes and agrees to discharge when due all Assumed Liabilities; and
(i) indemnifies the Seller against all Assumed Liabilities and any and all Costs

suffered or incurred by the Seller as a result of any failure to discharge such
Assumed Liabilities.

4.2 The provisions of Schedule 3 shall apply to any Purchaser Claims if and to the extent
the -benefit and/or the burden of such Purchaser Claims cannot effectively be assigried or
transferred by the Seller to the Purchaser except by an agreement of novation or by obtaining
a consent, an approval, a waiver or the like from a third .party (any such agreement of
novation-or.consent, a "Counterparty Consent”).

4.3 The Purchaser shall use all reasonable efforts to procure that'as soon as possible after
Closing all Counterparty Consents are-entered into in each c¢ase by all the parties thereto other
than the Seller, whereupon the Seller shall execute the same.

5. GENERAL

5.1 Whole Agreement. - This Agreement sets out the whole agreement between the
parties in respect of the sale and purchase of the Assets and supersedes any prior agreement
(whether oral or written) relating to the transactions contemplated by this Agreement. 1t is
agreed that: (i) no party has entered into this Agreement in reliance upon any represéntation,
warranty or undertaking of any other party which is not expressly set out-or referred to in this
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Agreement; (ii)-all terms and conditions ‘which are-implied by law in-any jurisdiction-in
relation to-this-Agreement . and the transactions hereunder are excluded to the fullest extent
permitted by law or, if iricapable of exclusion, any right; or remedies in relation to them are
irrevocably waived; and (i) a party may claim in contract for breach of warranty under this
Agreement but shall have no claim ‘or remedy " under “this  Agreement in respect of
misrepresentation (whether negligent or otherwise, and whether made prior to, and/or in, this
Agreement) or untrue statément made by the other party. This-clause shall not exclude any
liability for, or remedy in respect'of, fraudulent misrepresenitation:

5.2 Assignment.

(a) Except as provided in this clause 5.2 or unless the Seller and the Purchaser
specifically agree in writing (such agreement not to be unreasonably withheld or
delayed), no party shall assign, transfer, charge or otherwise deal with all or any of its
rights under this Agreement nor grant, declare or dispose of any right or interest
therein.

(b) The Purchaser may assign or charge its rights under this Agreement for the purpose of
securing any debt or capital markets financing or refinancing from time to time made
available to the Purchaser or any member of its Group.

5.3 Waiver. No failure or delay by any party in exercising any right or remedy provided
by law or under this Agreement shall impair such right or remedy or operate or be construed
as a waiver or variation'of it or preclude it or its exercise at any subsequent time and no single
or partial exercise of any such right or remedy shall preclude any further exercise of it or the
exercise of any other remedy.

5.4 Further Assurance. -The Seller and the Purchaser shall, for a period of six months
from the Effective Date, at the Purchaser’s cost perform {or procure the performance of) all
further acts -and things, and execute and deliver (or procure the execution and delivery of}
such further documents, as may be required by law or beé necessary toimplement and give
effect to this Agreement.

5.5 Counterparts. This Agreement may be executed in any number of counterparts, and
by each:party on separate counterparts. Each counterpart is an original, but all counterparts
shall together constitute one and the same instrument. -Delivery of an executed counterpart
signature page of this Agreement by e-mail (PDF) or telecopy shall be as effective as delivery
of a-manually executed counterpart of this Agreement.

5.6 - Variation, No amendment of this-Agreement shall be valid unless it is in writing and
signed by or o behalf of each of the parties to'it. Subject-to the foregoing, the parties may by
written agreement on of prior to the Effective Date make such amendments to this Agreement
as they may agree to-either add assets to'or remove assets from the scope of this Agreement.

5.7 Invalidity. Eachof the provisions of this Agreement is severable. ‘1f any provision is
held to be or becomes invalid or unenforceable in any respect under the laws of any
jurisdiction it-shall have rio effect in that respect-and the: parties :shall use all ‘reasonable
endeavours to replace it'by a valid and enforceable substitute provision the effect of which is
as close to the intended effect as possible.

5.8 Third Party Rights, A person whois not a: party to this Agreement shall have no
right under the Contract (Rights of Third Parties) Law, 2014 to enforce any of'its terms.
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5.9 Governing Law. This Agreement and any non-contractual obligations arising out of
or in connection with this' Agreement shall be governed by, and interpreted in accordance
with, Cayman Islands law.

510  Jurisdiction: The Cayman Islands courts shall have exclusive jurisdiction in relation
to all disputes arising out of of in connection with this Agreement (including claims for set-
off and counterclaims), including disputes arising ‘out of or in connection with: (i) the
creation, validity, effect, interpretation, performance or ron-performance of, or the legal
relationships established by, this Agreement; and (i) any non-contractual obligations arising
out of of in connection with this Agreement. For such purposes each party irrevocably
submits to the jurisdiction of the Caymian Islands courts.
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SCHEDULE

PURCHASE PRICE

Asset

(a) the benefit and burden of the Positions

{b) Purchaser Claims
() Asset Information

Purchase Price from Purchaser to Seller (clause
2)

Purchase Price
(USS)

1.00
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ISIN/CUSIP
US3624682098
US6431742056
US430091.2034
US43008L9898
US89763NAD30
N/A
N/A
US926331AAB9
USG44392AF82
KYQOSATKXYHE

SCHEDULE2

ASSETS

NAME
GSC ABS CDO 2006-4U LT CUM PFD 144A
LONGSTREET CDO | LTD PFD 144A
HIGHLAND FINL PARTNERS LP
HIGHLAND FINL PARTNERS LP NPV
PAM CAP FDG LP 0.0 01MAY13 144A
Dugaboy Investment Trust Promissory Note
CLO Hold Co, Ltd. Promissory Note
VERTICAL ABS CDO 20.0 09MAY46
HIGHLAND PARK C'4.93867
ABERDEEN LN FDG LTD PFD

Acquired
811172017
8/11/2017
8/1172017
8/11/2017
8172017
811172017
811172017
812017
8111/2017
8112017

Page 6 of 10

Par/Face
16,000
4,570
615,733
3,000,000
48,500,000
2,399,996
32,801,593
11,000,000
17,000,000
12,000,000
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SCHEDULE 3

PURCHASER CLAIMS

1. The' provisions of this Schedule3 shall apply to-any-Purchaser Claims if and to the
extent that'a Counterparty Consent is required in relation to a Purchaser Claim as specified in
clause 4.2,

2 The Purchaser -shall -use all' reasonable efforts, ‘at itsown. cost, to~ obtain any
Counterparty Consent ‘as"soon*as possible after :Closing: The ‘Purchaser shall provide any
information reasonably requested for that purpose by the person, firm or company concerned.

3. Until such Counterparty Consent has been obtained:

{a) the Purchaser’s obligation to use all reasonable efforts to-obtain that Counterparty
Consent shall continue;

by the transfer of that Purchaser Claim:(to ‘the extent:that a Counterparty Consent is
required) shall not take effect and the Seller shall from Closing hold it on trust for the
Purchaser and account for and pay or deliver to the Purchaser (as-soon as reasonably
practicable after receipt) any moneys, goods and other benefits which it receives after
Closing to the extent that they relate to such Purchaser Claim net of any taxation
suffered thereon;and

(<) the Seller shall from Closing give such reasonable assistance to the Purchaser (at the
Purchaser’s written request-and sole expense) as-is‘necessary to enable the Purchaser
to enforce the Seller’s rights under the relevant Purchaser Claim, provided that:

(i) the Seller-shall not be obliged to make any payment (in money or money’s
worth) under this paragraph (c) unless the Purchaser has first paid it the
amount concerned nor shall it-be obliged to become involved in any legal
action; and

(il)the Purchaser shall not agree to any amendment or waiver of those rights
under the relevant Purchaser Claim (which continue to be rights of the Seller)
without prior'written approval of the Seller.

4, If any Counterparty Consent is not obtained within twelve months after Closing or is
refused and ‘the procedure set out in this Schedule does not enable the benefit of the relevant
Purchaser Claim to be enjoyed-in all ‘material respects by the Purchaser after Closing, then the
Seller and the Purchaser shall use reasonable” efforts to-achieve an alternative solution by
which the Purchaser shall receive the benefit-of the relevant Purchaser Claim and assume the
associated obligations {provided that the Seller shall not be obliged to make any commitment,
incur any liability or make any payment for that purpose).

UBSPROD020573



Case 21-03020-sgj Doc 177-15 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 8 of 10

e

SCHEDULE 4

DEFINITIONS AND INTERPRETATION

[ In-this-Agreement, the following words and expressions shall have the following
meanings:

"Asset Information” means all documerits, data, records-and other information in respect-of
which the Seller has a right to transfer possession:to the Purchaser to the extent that-such
information relates exclusively to the Assets set out-in-clause:1.1(a) to (b);

"Assets" has the meaning given in clause 1:1;

"Assumed ‘Liabilities" ‘means-all liabilities; duties dnd obligations of every -description
whether-deriving from contract, common law, statute or otherwise, whether present or future,
actual: or contingent-or ascertained or unascertained and whether owed or incurred severally
or-jointly ‘or'as principal or surety-of the Seller-to-the extent that they relate to the Assets
{excluding any tax for which the Seller is liable in-respect of any of the Assets);

"Closing” means - closing of the sale ‘and purchase of the Assets in accordance with the
provisions of this Agreement which shall take place on:31 December 2019;

"Costs” means losses, damages, costs -(including reasonable legal costs) and expenses
{including taxation), in each case of any nature whatsoever;

"Counterparty Consent” has the meaning given in-clause 4.2;

"Effective. Date" ‘means the date on which the Assets are effectively transferred from the
Seller to the Purchaser in accordance with the terms of this Agreement;

“Purchaser Claims" means-the benefit of all rights and claims of the Seller relating to the
Assets whether arising on, prior to or after Closing (including all amounts which are not
otherwise transferred under this- Agreement but excluding rights and claims to the extent that
they relate to taxation);

"Purchase Price” has the meaning given in clause 2.1;
2. In this Agreement, unless the context otherwise requires:

(a) references to a person include any individual, firm, body corporate (wherever
incorporated), government, state or agency of a state or any joint venture, association,
partriership, works: council or employee representative body (whethier or not having separate
legal personality);

(b} headings do not affect the interpretation of this Agreement; the singular shall include
the plural and vice versa; and references to one gender include all genders;

©) references to any Cayman Islands legal term or concept shall, in respect of -any
jurisdiction other than Cayman Islands, be-construed as references to the term or concept
which most nearly corresponds to it in that jurisdiction;

(d) references to United States Dollars, USS or'$ are references to the lawful currency
from time to time of United States of America;
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(e) references to any agreement are to -that agreement as from time to time amended,
supplemented, varied, assigned or transferred; and

H any phrase introduced by the terms including, include, in particular or any similar
expression shall be construed as illustrative and shall not limit the sense of the words
preceding those terms.

3. Referenices to any legislation or law or to any provision thereof shall include
references to-any such law as it may, after the date hereof, from time to time, be-amended,
supplemented or re-enacted, any reference to any statutory provision ‘shall include any
subordinate legislation made from time to time under that provision, and any reference’to law
generally shall include any law applicable to the relevant party, including statutory and
common law,

4. The Schedules comprise schedules to this Agreement and form part of this
Agreement. ’ i

5. Where there is any inconsistency between the definitions set outin this Schedule and
the definitions. set out in any clause or any-other Schedule, then, for the purposes of
construing such clause or Schedule, the definitions set out in such clause or Schedule shall
prevail.
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SIGNATURE

This Agreement is signed by duly authorised representatives of the parties:

Sentinel Reinsurance, Lid, Sebastian Clarke Lid
By: Matthew Diorio By: Summit Management Limited
Director Director

By:

Its: Authorised Signatory
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From: James Seery <jpseeryjr@gmail.com>
To: Isaac Leventon <ILeventon@highlandcapital.com>
Cec: Scott Ellington <SEllington@highlandcapital.com>
Subject: Re: UBS Supplemental Information Request
Date: Wed, 5 Aug 2020 19:06:53 -0400

Yes

Sent from my iPhone

On Aug 5, 2020, at 7:06 PM, Isaac Leventon wrote:

9:30 am CT, 10:30 am et?

From: James Seery

Sent: Wednesday, August 5, 2020 6:05 PM

To: Isaac Leventon

Ce: Scott Ellington

Subject: Re: UBS Supplemental Information Request
Thanks.

Can we discuss early tomorrow?

I’m open.

Thanks.

Sent from my iPhone

On Aug 5, 2020, at 6:29 PM, Isaac Leventon <ILeventon@highlandcapital.com> wrote:

Jim — Wanted to walk you through the additional analysis and support before I send it to Pachulski. Please
let me know when you have a moment to discuss. Summary:

e CDO Fund

o Current assets: $32 million, composed of $11 mill in Greenbriar CLO equity and $21 million
in Multi-Strat.

o 2009 v. 2019: We have the assets lists from 2009 — 2011. I reconciled the remaining 2011
assets (in the attached) against 2019. That is how we showed the $32 million in remaining
positions.

UBSPROD495884



Case 21-03020-sgj Doc 177-16 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 2 of 4

o Cash: 2012 — 2015. Fund has unaudited financials from 2009 — 2011 (attached). From 2012 —
2015, the fund had $10.5 million in cash from cash-on-hand plus sales proceeds. $16.6
million in legal fees paid (trying to determine source of additional funds to pay fees).

o One asset unaccounted for: Lehman BK claim. Our system is just not built to track this asset
type easily. I am still working on it.

o Support: A 2011 unaudited financial prepared in support of HCMLP’s audit. Trade tickets to
support each 2011 asset not still in the fund. List of legal fee payments by date, amount,

payor.
¢ SOHC

o Current Assets: written off bonds of Delphi and Tousa; Longstreet CDO Mezz. (zero value).

o 2009 v. 2019: Have position statements from 2009 — 2012. The remaining non-cash positions
in 2012 were the Delphi Bonds, still in the fund.

o Cash: We have a cash flow statement showing all payments from 2009 — 2018 (last payment
date). Last remaining $295,000 in cash was paid in 2017. Since then the fund has received
$109.10 in dividend payments. That means SOHC currently has enough gross assets to buy a
steak dinner, as long as it does not order the wine.

o Support: Position statements, cash flow statement.

From: Isaac Leventon

Sent: Wednesday, August 5, 2020 2:54 PM

To: 'James Seery' <jpseeryjr@gmail.com>; James Romey <jromey@DSIConsulting.com>; David Klos
<DKlos@HighlandCapital.com>; Gregory V. Demo <GDemo(@pszjlaw.com>

Cc: Bradley Sharp <bsharp@DSIConsulting.com>

Subject: RE: UBS Supplemental Information Request

+ Greg Demo.

e UBS’s current requests for information exceed what it was entitled to under the Special Master
Discovery Order (attached). UBS is asking for documents from 12/31/07 — 12/31/19. UBS already
received these documents from 12/31/06 — 5/31/09, which was the relevance cut-off for proving
liability on alter ego. The relevance time period was defined as the time period in which the alleged
fraudulent transfers took place. UBS has all of the documents to which the special master deemed it
was entitled.

¢ HFP (the parent of SOHC) and CDO Fund both informed their investors in 2009 that they had zero
net asset value. I have attached the letters for reference. I know the HFP letter was part of the
earlier production to UBS; I am trying to verify if the CDO Fund letter was produced.

¢ [ have been tracking the assets through on SOHC and CDO Fund. I am putting together a report
with supporting documents.

o SOHC had $295,000 in cash, all since paid in legal fees. It has four worthless securities, two
bonds in bankrupt companies (Delphi and Tousa) and two CDO mezz tranches.

o [ found a CDO Fund work book from 2011. CDO Fund had ten assets as of end of 2011 (plus
$1.2 m in cash). Four were sold and the proceeds (plus $1.2m cash-on-hand) used to pay
legal fees. One asset, a claim in the Lehman BK, I still am trying to track down. Five assets
remain in the Fund, three with zero value, as well as $11m in Greenbriar CLO equity and
some amount of Multi-Strat equity ($11m as of 2011, I am trying to figure out the value
today). Greenbriar’s portfolio is made up almost entirely of Highland-managed private equity
names (Carey, Cornerstone, Omnimax, etc). Multi-Strat’s portfolio should be familiar, but it
is primarily MGM, JHT, and Omnimax. Also, Multi-Strat cannot pay its equity holders until

UBSPROD495885



Case 21-03020-sgj Doc 177-16 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 3 of 4

it resolves a dispute with its primary creditor UBS. Therefore, both portfolio assets are
illiquid unless the underlying PE positions are sold.

From: James Seery <jpseeryjr@gmail.com>

Sent: Wednesday, August 5, 2020 9:16 AM

To: James Romey <jromey@DSIConsulting.com>; Isaac Leventon <ILeventon@HighlandCapital.com>;
David Klos <DKlos@HighlandCapital.com>

Cc: Bradley Sharp <bsharp@DSIConsulting.com>

Subject: Re: UBS Supplemental Information Request

We have the cash call at 11. Can we get on this call now? Thanks
Best. Jim

Jim Seery

631-804-2049

jpseeryjr@gmail.com

From: James Romey <jromey@DSIConsulting.com>

Date: Wednesday, August 5, 2020 at 9:22 AM

To: Isaac Leventon <[Leventon@HighlandCapital.com>, David Klos <DKlos@HighlandCapital.com>
Ce: Jim Seery <jpseeryjr@gmail.com>, Bradley Sharp <bsharp@DSIConsulting.com>

Subject: UBS Supplemental Information Request

Isaac/David,

Can you do a call this morning asap with Jim to discuss status of these materials? This is a high priority
item.

Let me know what works for you guys and I’ll send a dial in.

Thanks,
James

James E. Romey
Development Specialists, Inc.
110 East 4279 Street

Suite 1818

New York City, NY 10017
Tel: (212) 425-4141 Ext. 1174

www.dsiconsulting.com

This e-mail message may contain legally privileged and/or confidential information. If you are not the intended recipient(s), or the employee or agent
responsible for delivery of this message to the intended recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail
message is strictly prohibited. If you have received this message in error, please immediately notify the sender and delete this e-mail message from your
computer.
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PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at Highland Capital Management. This message and any
attachments hereto may constitute attorney work product or be protected by the attorney-client privilege. Do not disclose this message or any attachments hereto without
prior consent of a member of the legal department at Highland Capital Management.

DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced without explicit permission. The material provided herein is for
informational purposes only and does not constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into or conclude any
transaction. It may contain confidential, proprietary or legally privileged information. If you receive this message in error, please immediately delete it.
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From: Scott Ellington <SEllington@HighlandCapital.com>
To: "Gregory V. Demo" <GDemo(@pszjlaw.com>

Cc: Isaac Leventon <ILeventon@HighlandCapital.com>, James Romey
<gromey(@DSIConsulting.com>, David Klos <DKlos@HighlandCapital.com>, Jim Seery
<jpseeryjr@gmaitl.com>

Subject: Re: UB Diligence Requests: Highland Credit Opportuntties CDO Ltd.
Date: Sat, 15 Aug 2020 12:47:38 -0500

Importance: Normal

I don’t think there 1s any need for a call. I can tell you where we are currently.

We are searching for documents and records that were created as far back as 15 years ago. As you can
imagine records and documents storage and best practices were very different in 2005.

Most of the employees and custodians of such documents and records have not worked for the debtor or
related entities in 10+ years.

The professionals and service providers of the target entities have not been associated with those entities in
7+ years.

The Debtor doesn’t have any leverage or ability to get former professionals and service providers to help 1n
this endeavor.

The Debtor has not managed these target entities in 7 years.

As I am sure you are aware and I know UBS 1s a aware that the document retention policy of the SEC 1s that
the RIAs are required to maintain documents for 7 years.

Furthermore, I have personally discussed at length with the head of KPMG Cayman Islands this particular
situation and he expressed to me that there are currently more than 6000 “ghost funds™ such as these target
entities, stemming from the 2008 crisis, that do not have directors, custodians, administrators, bank accounts
etc. that sit dormant and NO ONE knows what they truly retain etc.

I know that UBS 1s aware of this situation and I know Andy Clubok knows of this situation because I have
personally discussed 1t with him several dozen times. Including as recently as this year.

Needless to say this project 1s a Herculean task.

Isaac and myself have spent in excess of a 100 hours trying to piece together everything we can to create a
true and accurate document based record of what happened with these target entities.

A large majority of our etforts are based 1in educated “guess work™ which 1s only possible due to our long
tenures with the Debtor, that has lead to the ability to discover documents and correspondence that I hope
will ultimately result in us being able to produce all that is available to UBS.

We are being incredibly careful and diligent not to provide documents or conclusions which are not 100%
based in fact as we strongly believe, and I have discussed with same with Jim Seery, that producing

inaccurate results would cause unwanted 1ssues with UBS.

Be assured that Isaac and me are actively working on this and speak literally daily about it.
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Sent from my 1Phone

>0On Aug 15, 2020, at 11:31 AM, Gregory V. Demo <GDemo@pszjlaw.com> wrote:
>

> Scott and Isaac,

>

> I spoke to Jim about this 1ssue this morning. It is a high priority at this point and we need to do what we
can to push 1t to conclusion. I understand that 1t’s going to take some work.

>

> Can we schedule a ttme Wednesday morning (8/19) to discuss progress and where we’re at? I’'m generally
available so whenever works for you all will work for me.

>

> Best,

> (Greg

>

> Gregory V. Demo

>(212) 561-7730

>

> Sent from my 1Pad
>

> On Aug 6, 2020, at 6:08 PM, Scott Ellington <SEllington(@highlandcapital.com> wrote:
>

> Isaac and me were instructed by Jim Seery to get this UBS deliverable handled.

> [ was just on phone with Isaac when this email came through.

> Don’t see how this 1s urgent. Especially relative to UBS request.

> We will get to this when 1t 1s a priority.

>

> Sent from my 1Phone
>

> 0On Aug 6, 2020, at 5:05 PM, Isaac Leventon <ILeventon@highlandcapital.com> wrote:
>
>

> (Guys, I don’t think this 1s a prerequisite to delivering materials to UBS 1n satisfaction of their concerns. I
am prepping the document set for delivery tomorrow. Dave has not worked on this, so I will just call Greg
and James. However, this is the current status.

>

> From: Gregory V. Demo <GDemo@pszjlaw.com>

> Sent: Thursday, August 6, 2020 5:01 PM

> To: James Romey <jromey@DSIConsulting.com>; Isaac Leventon <ILeventon(@HighlandCapital.com>;
David Klos <DKlos@HighlandCapital.com>

> Cc: Jim Seery <jpseeryjri@gmail.com>

> Subject: RE: UB Diligence Requests: Highland Credit Opportunities CDO Ltd.

>

> I’ll circulate a dial in for 6:15 EST. Sorry I didn’t see this earlier.

>

> (Gregory V. Demo

> Pachulski Stang Ziehl & Jones LLP

>Tel: 212.561.7730 | Fax: 212.561.7777

> GDemo@pszjlaw.com<mailto:GDemo@pszjlaw.com>

> yvCard<http://www.pszjlaw.com/vcard-130.vcf> | Bio<http://www.pszjlaw.com/attorneys-130.html> |
LinkedIn<https://www.linkedin.com/in/gregory-demo-482aal12>

>

> <http://www.pszjlaw.com>
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> <http://www.pszjlaw.com>

> <immage001.jpg>

> Los Angeles | San Francisco | Wilmington, DE | New York | Costa Mesa
>

> From: James Romey [mailto:jromey@DSIConsulting.com]

> Sent: Thursday, August 06, 2020 5:41 PM

> To: Isaac Leventon; Gregory V. Demo; David Klos

> Cc: Jim Seery

> Subject: RE: UB Diligence Requests: Highland Credit Opportunities CDO Litd.
> Importance: High

>

> Are you guys available for a call at 6pm eastern for a status check?

>

>

> James E. Romey

> Development Specialists, Inc.
> 110 East 42nd Street

> Suite 1818

> New York City, NY 10017
>Tel: (212) 425-4141 Ext. 1174

> www.dsiconsulting.com<http://www.dsiconsulting.com>
>

=

> This e-mail message may contain legally privileged and/or confidential information. If you are not the
intended recipient(s), or the employee or agent responsible for delivery of this message to the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail message 1s
strictly prohibited. If you have received this message in error, please immediately notity the sender and
delete this e-mail message from your computer.

>

> From: Isaac Leventon [mailto:ILeventon@HighlandCapital.com]

> Sent: Thursday, August 6, 2020 3:55 PM

> To: Gregory V. Demo <GDemo@pszjlaw.com<mailto:GDemo@pszjlaw.com>>; David Klos
<DKlos@HighlandCapital.com<mailto:DKlos@HighlandCapital.com>>; James Romey
<gromey (@ DSIConsulting.com<mailto:jromey@DSIConsulting.com>>

> Cc: Jim Seery <jpseeryjr@gmail.com<mailto:jpseeryjr@gmail.com>>

> Subject: RE: UB Diligence Requests: Highland Credit Opportunities CDO Ltd.

>

> Dave - I will call you to figure this out.
>

> From: Gregory V. Demo <GDemo@pszjlaw.com<mailto:GDemo@pszjlaw.com>>

> Sent: Thursday, August 6, 2020 2:17 PM

> To: David Klos <DKlos@HighlandCapital.com<mailto:DKlos(@HighlandCapital.com>>; James Romey
<jromey(@DSIConsulting.com<mailto:jromey@DSIConsulting.com>>; Isaac Leventon
<ILeventon(@HighlandCapital.com<malilto:ILeventon@HighlandCapital.com>>

> (Cc: Jim Seery <jpseeryjri@gmail.com<mailto:jpseeryjr@gmail.com>>

> Subject: RE: UB Diligence Requests: Highland Credit Opportunities CDO Litd.

>

> The confusion that we’re having 1s that the asset shown on the worksheets we got from Isaac says that
Highland CDO Opportunity Master Fund has a $21.5 million limited partnership interest in MVCDO:

>

> Highland Credit Opportunities CDO Ltd.
>

> Partnership Interest
>
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=

> So the 1ssue you raise 1s exactly the issue that we’re trying to figure out. Going oft the org chart, I also
thought this entity was 100% owned by MSCF. We’re trying to figure out what the $26 million asset on
CDO Fund’s books means and whether 1t’s a direct interest in MCVDO, an LP interest in MSCEF, or a
redemption interest in MSCEF. I have not seen Highland CDO Opportunity Master Fund listed as either an LP
in MSCF or as one of the redeemers.

>

> (reg

> Gregory V. Demo

> Pachulski Stang Ziehl & Jones LLP

>Tel: 212.561.7730 | Fax: 212.561.7777

> GDemo@pszjlaw.com<mailto:GDemo(@pszjlaw.com>

> yvCard<http://www.pszjlaw.com/vcard-130.vct> | Bio<http://www.pszjlaw.com/attorneys-130.html> |
LinkedIn<https://www.linkedin.com/in/gregory-demo-482aal12>

>

> <http://www.pszjlaw.com>

> <http://www.pszjlaw.com>

> <image001.jpg>

> Los Angeles | San Francisco | Wilmington, DE | New York | Costa Mesa

>

> From: David Klos [mailto:DKlos@HighlandCapital.com]

> Sent: Thursday, August 06, 2020 3:08 PM

>To: James Romey; Isaac Leventon

> Cc: Gregory V. Demo; Jim Seery

> Subject: RE: UB Diligence Requests: Highland Credit Opportunities CDO Litd.

>

> Suspect there may be some confusion over the name, and Isaac — feel free to chime in here, because I may
not have all the history, but the entity that you’re asking about 1s often referred to as MVCDO, and 1s
indirectly owned 100% by MSCF. See org chart attached.

>

> For purposes of MSCF financial reporting (annual audits as well as what we provide you when you ask us
for MSCF holdings), MVCDO’s holdings are fully consolidated, so they are shown as part of the fund. Many
of the funds larger holdings are directly held by MVCDO (MGM, Omnimax, JHT to name a few).

>

> On a standalone basis, the MSCF master fund shows MVCDO as a holding equal to the net assets of
MVCDO, but that holding completely eliminates when MVCDO’s holdings are consolidated. Call 1f this 1s
not clear.

>

> From: James Romey <jromey@DSIConsulting.com<mailto:jromey@DSIConsulting.com>>

> Sent: Thursday, August 6, 2020 12:39 PM

> To: Isaac Leventon <ILeventon@HighlandCapital.com<mailto:ILeventon(@HighlandCapital.com>>
> Cc: Gregory V. Demo <GDemo@pszjlaw.com<mailto:GDemo(@pszjlaw.com>>; Jim Seery
<jpseeryjr@gmail.com<mailto:jpseeryjr@gmail.com>>; David Klos
<DKlos@HighlandCapital.com<mailto:DKlos@HighlandCapital.com>>

> Subject: UB Diligence Requests: Highland Credit Opportunities CDO Litd.

> Importance: High

>

> Jsaac,
-

> Before we give anything to UBS today, we need to track down what the Highland Credit Opportunities
CDO Ltd. partnership interest in MSCF means and how 1t’s accounted for on MSCF’s books, 1€ whether it’s

part of the existing redemption group, or how 1t has any remaining interests in the fund.
>

> Or, 1f I’'m misunderstanding something, please let me know asap.
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>
>

> James E. Romey

> Development Specialists, Inc.
> 110 East 42nd Street

> Suite 1818

> New York City, NY 10017

> Tel: (212) 425-4141 Ext. 1174

> www.dsiconsulting.com<http://www.dsiconsulting.com>
>

=

> This e-mail message may contain legally privileged and/or confidential information. If you are not the
intended recipient(s), or the employee or agent responsible for delivery of this message to the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail message 1s
strictly prohibited. If you have received this message in error, please immediately notify the sender and

delete this e-mail message from your computer.
>

=
=
=

> DISCLAIMER- This email 1s intended for the recipient(s) only and should not be copied or reproduced
without explicit permission. The material provided herein is for informational purposes only and does not
constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into
or conclude any transaction. It may contain confidential, proprietary or legally privileged information. If you

receive this message 1n error, please immediately delete it.
>

=
=

> CONFIDENTIALITY

> This e-mail message and any attachments thereto 1s intended only for use by the addressee(s) named herein
and may contain legally privileged and/or confidential information. If you are not the intended recipient of
this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail
message, and any attachments thereto 1s strictly prohibited. If you have received this e-mail message in error,
please immediately notify me by telephone and permanently delete the original and any copies of this email

and any prints thereof.
>

>NOT INTENDED AS A SUBSTITUTE FOR A WRITING

> Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance and effect, absent an express statement to the contrary hereinabove, this e-mail message, its
contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a
contract and are not otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its

clients, or any other person or entity.
>

=

> PRIVILEGE WARNING: The sender or recipient of this message 1s a member of the legal department at
Highland Capital Management. This message and any attachments hereto may constitute attorney work
product or be protected by the attorney-client privilege. Do not disclose this message or any attachments

hereto without prior consent of a member of the legal department at Highland Capital Management.
>

=
=

> CONFIDENTIALITY

> This e-mail message and any attachments thereto 1s intended only for use by the addressee(s) named herein
and may contain legally privileged and/or confidential information. If you are not the intended recipient of
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this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail
message, and any attachments thereto is strictly prohibited. If you have received this e-mail message in error,
please immediately notity me by telephone and permanently delete the original and any copies of this email
and any prints thereof.

>

>NOT INTENDED AS A SUBSTITUTE FOR A WRITING

> Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance and effect, absent an express statement to the contrary hereinabove, this e-mail message, its
contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a
contract and are not otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its

clients, or any other person or entity.
>

=
=

> CONFIDENTIALITY

> This e-mail message and any attachments thereto 1s intended only for use by the addressee(s) named herein
and may contain legally privileged and/or confidential information. If you are not the intended recipient of
this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail
message, and any attachments thereto is strictly prohibited. If you have received this e-mail message 1n error,
please immediately notity me by telephone and permanently delete the original and any copies of this email

and any prints thereof.
>

>NOT INTENDED AS A SUBSTITUTE FOR A WRITING

> Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance and effect, absent an express statement to the contrary hereinabove, this e-mail message, its
contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a
contract and are not otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its
clients, or any other person or entity.
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From: Matt DiOrio <MDiOrio@HighlandCapital.com>
To: "Gregory V. Demo" <GDemo@pszjlaw.com>

Cec: James Romey <jromey@DSIConsulting.com>, Vishal Patel
<VPatel@HighlandCapital.com>, David Klos <DKlos@HighlandCapital.com>

Subject: RE: HCM - Greenbriar Pref Shares CDO Fund
Date: Thu, 28 Jan 2021 10:22:28 -0600
Importance: Normal

I know he worked in ops but other than that I do not know his title and his direct boss.

From: Gregory V. Demo
Sent: Thursday, January 28, 2021 9:26 AM
To: Matt DiOrio
Cc: James Romey ; Vishal Patel ; David Klos
Subject: RE: HCM - Greenbriar Pref Shares CDO Fund
Guys,
A few additional questions:
¢ What was Carter Chism's title when he worked at HCMLP or its affiliates?
e Who did Carter Chism report to?
e Who directed Carter Chism to transfer the Greenbriar shares to Maples fbo Sentinel?
Greg
Gregory V. Demo
Pachulski Stang Ziehl & Jones LLP
Tel: 212.561.7730 | Fax: 212.561.7777

GDemo(@pszjlaw.com

www.pszjlaw.com

Los Angeles | San Francisco | Wilmington, DE | New York | Costa Mesa
From: Matt DiOrio [mailto:MDiOrio@HighlandCapital.com]|

Sent: Wednesday, January 27, 2021 9:03 PM

To: Gregory V. Demo

Cc: James Romey; Vishal Patel; David Klos

Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

1. August 2017

2. 1 do not have any of these documents
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From: Gregory V. Demo <GDemo@pszjlaw.com>

Sent: Wednesday, January 27, 2021 5:13 PM
To: Matt DiOrio <MDiOrio@HighlandCapital.com>

Cc: James Romey <jromey(@DSIConsulting.com>; Vishal Patel <VPatel@HighlandCapital.com>; David
Klos <DKlos@HighlandCapital.com>

Subject: Re: HCM - Greenbriar Pref Shares CDO Fund

Matt,

Two follow ups:

1. When was the date of the attempted transfer of the Greenbriar shares to Sentinel?

2. Can you please send us Sentinel’s subscription documents in MSCF and their redemption request?
Greg

Gregory V. Demo

(212) 561-7730

Sent from my iPad

>OnJan 27, 2021, at 3:58 PM, Matt DiOrio <MDiOrio@highlandcapital.com> wrote:

>

> Yes I believe that's correct.

> From: James Romey <jromey@DSIConsulting.com>

> Sent: Wednesday, January 27, 2021 2:52 PM

> To: Matt DiOrio <MDiOrio@HighlandCapital.com>; Gregory V. Demo
> <GDemo@pszjlaw.com>; Vishal Patel <VPatel@HighlandCapital.com>
> Cc: David Klos <DKlos@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

>

> They are part of the MSCF redemption group, correct?

>
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>

> James E. Romey

> Development Specialists, Inc.
> 110 East 42nd Street

> Suite 1818

> New York City, NY 10017

> Tel: (212) 425-4141 Ext. 1174

> http://www.dsiconsulting.com

>
>

> This e-mail message may contain legally privileged and/or confidential information. If you are not the
intended recipient(s), or the employee or agent responsible for delivery of this message to the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail message is
strictly prohibited. If you have received this message in error, please immediately notify the sender and
delete this e-mail message from your computer.

>

> From: Matt DiOrio <MDiOrio@HighlandCapital.com>
> Sent: Wednesday, January 27, 2021 3:50 PM

> To: Gregory V. Demo <GDemo@pszjlaw.com>; James Romey

> <jromey(@DSIConsulting.com>; Vishal Patel <VPatel@HighlandCapital.com>

> Cc: David Klos <DKlos@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

>

> It is a non-debtor, non-affiliate reinsurance company and I do not know who or how its owned.

> From: Gregory V. Demo <GDemo@pszjlaw.com>
> Sent: Wednesday, January 27, 2021 2:37 PM

> To: Matt DiOrio <MDiOrio@HighlandCapital.com>; James Romey
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> <jromey(@DSIConsulting.com>; Vishal Patel <VPatel@HighlandCapital.com>

> Cc: David Klos <DKlos@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

>
> Do we have any visibility into who Sentinel Reinsurance is? Who owns them, what do they do, etc.?
>

> Gregory V. Demo

> Pachulski Stang Ziehl & Jones LLP

> Tel: 212.561.7730 | Fax: 212.561.7777

> GDemo@pszjlaw.com

> http://www.pszjlaw.com

>

> Los Angeles | San Francisco | Wilmington, DE | New York | Costa Mesa

> From: Matt DiOrio [mailto:MDiOrio@HighlandCapital.com]
> Sent: Wednesday, January 27, 2021 3:34 PM

> To: James Romey; Vishal Patel; Gregory V. Demo

> Cc: David Klos

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

>

> My understanding is they were transferred to Maples FS in Cayman as custodian for Sentinel Reinsurance,
Ltd. When delivery of the shares was not taken by Maples, the certificates seem to have been lost which is
what we are working with State Street to remedy.

>

> From: James Romey <jromey@DSIConsulting.com>

> Sent: Wednesday, January 27, 2021 1:32 PM

> To: Matt DiOrio <MDiOrio@HighlandCapital.com>; Vishal Patel
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> <VPatel@HighlandCapital.com>; Gregory V. Demo <GDemo(@pszjlaw.com>

> Cc: David Klos <DKlos@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

>

> Matt,

>

> Who was the intended recipient of the transfer initiated by Carter?
>

>

> James E. Romey

> Development Specialists, Inc.
> 110 East 42nd Street

> Suite 1818

> New York City, NY 10017

> Tel: (212) 425-4141 Ext. 1174
> http://www.dsiconsulting.com
>

>

> This e-mail message may contain legally privileged and/or confidential information. If you are not the
intended recipient(s), or the employee or agent responsible for delivery of this message to the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail message is
strictly prohibited. If you have received this message in error, please immediately notify the sender and
delete this e-mail message from your computer.

> From: Matt DiOrio <MDiOrio@HighlandCapital.com>

> Sent: Wednesday, January 27, 2021 2:10 PM

> To: James Romey <jromey@DSIConsulting.com>; Vishal Patel

> <VPatel@HighlandCapital.com>; Gregory V. Demo <GDemo@pszjlaw.com>

> Cc: David Klos <DKlos@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund
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>

> Hi Guys,
>

>« | am working with State Street to reissue physical certificates and will keep everyone in the loop on
timing. It does not appear to be a swift process but we are moving forward. The shares are still registered to
Hare and Co with CDO Opportunity Fund as beneficial owner.

>+ BONY has a custody account in CDO Opportunity Fund’s name and has still been receiving cash
waterfall payments for the 16,250 shares.

>« The certificates were transferred in error in 2017 by Carter Chism, who no longer works at HCM, and the
recipient never took delivery. The physicals were never returned which is why we are now working on
reissuing them.

>

>

> From: James Romey <jromey@DSIConsulting.com>

> Sent: Wednesday, January 27,2021 12:00 PM

> To: Vishal Patel <VPatel@HighlandCapital.com>; Matt DiOrio

> <MDiOrio@HighlandCapital.com>; Gregory V. Demo <GDemo@pszjlaw.com>
> Cc: David Klos <DKlos@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

>

> All,

>

> Checking-in to see what BNY came back with, and when we can speak with them. This needs to get
resolved.

>

> -James
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> James E. Romey

> Development Specialists, Inc.
> 110 East 42nd Street

> Suite 1818

> New York City, NY 10017

> Tel: (212) 425-4141 Ext. 1174

> http://www.dsiconsulting.com

>

>

> This e-mail message may contain legally privileged and/or confidential information. If you are not the
intended recipient(s), or the employee or agent responsible for delivery of this message to the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail message is
strictly prohibited. If you have received this message in error, please immediately notify the sender and
delete this e-mail message from your computer.

> From: Vishal Patel <VPatel@HighlandCapital.com>

> Sent: Monday, January 25, 2021 11:02 AM

> To: James Romey <jromey@DSIConsulting.com>; Matt DiOrio

> <MDiOrio@HighlandCapital.com>; Gregory V. Demo <GDemo@pszjlaw.com>

> Cc: David Klos <DKlos@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund
>

> Hi James,

>

> Per conversation, BNY has their team looking into this for us and will/should get us an update by end of
day today. Based on what they come back with, we can then hop on a call with them to discuss further.

>

> T will follow up with BNY in a bit to see if they have any updates.

>

> Thanks,

UBSPROD1660787
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>

>
> VISHAL PATEL | DIRECTOR OF OPERATIONS
>

>

> 300 Crescent Court | Suite 700 | Dallas, Texas 75201
>0:972.419.6292 | F: 972.628.4147

> VPATEL @hcmlp.com | http:/www.hcmlp.com

>

> From: James Romey <jromey@DSIConsulting.com>

> Sent: Monday, January 25, 2021 9:15 AM
> To: Matt DiOrio <MDiOrio@HighlandCapital.com>; Gregory V. Demo
> <GDemo@pszjlaw.com>

> Cc: David Klos <DKlos@HighlandCapital.com>; Vishal Patel

> <VPatel@HighlandCapital.com>

> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund
>

> All,

>

> Want to bring this task back to the forefront for the week. Can we first arrange the call with BoNY, and
once that is set, have a pre-call amongst ourselves to discuss what we need from them and how to get it?

>
>

> James E. Romey

> Development Specialists, Inc.
> 110 East 42nd Street

> Suite 1818

> New York City, NY 10017

UBSPROD1660788
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> Tel: (212) 425-4141 Ext. 1174

> http://www.dsiconsulting.com

>

>

> This e-mail message may contain legally privileged and/or confidential information. If you are not the
intended recipient(s), or the employee or agent responsible for delivery of this message to the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail message is
strictly prohibited. If you have received this message in error, please immediately notify the sender and
delete this e-mail message from your computer.

>

> From: Matt DiOrio <MDiOrio@HighlandCapital.com>
> Sent: Thursday, January 21, 2021 3:42 PM

> To: Gregory V. Demo <GDemo@pszjlaw.com>

> Cc: David Klos <DKlos@HighlandCapital.com>; James Romey

> <jromey@DSIConsulting.com>; Vishal Patel <VPatel@HighlandCapital.com>

> Subject: Re: HCM - Greenbriar Pref Shares CDO Fund

>

> [ must have misunderstood the original ask. I thought we were just trying to determine whether or not
CDO Fund was still owner of these shares and then to have new certs issued once we determined they
weren’t held at BONY but that they were still receiving cash on behalf of CDO fund.

>

> Sent from my iPhone

>

>> On Jan 21, 2021, at 2:30 PM, Gregory V. Demo <GDemo@pszjlaw.com> wrote:

>>
>> The time sensitivity is more on figuring out what happened to the original certificate. There’s going to be

pushback on signing any type of lost stock certificate or similar cert without knowing what happened to the
original cert.

>>
>> Gregory V. Demo

>> (212) 561-7730

>>

UBSPROD1660789
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>> Sent from my iPad

>>
>> On Jan 21, 2021, at 2:45 PM, Matt DiOrio <MDiOrio@highlandcapital.com> wrote:
>>

>>

>> [ reached out to the transfer agent to see what we need to do to start the process of reissuing physical
certs for these shares.

>>
>> From: David Klos <DKlos@HighlandCapital.com>

>> Sent: Thursday, January 21, 2021 1:34 PM

>> To: James Romey <jromey@DSIConsulting.com>

>> Cc: Gregory V. Demo <GDemo(@pszjlaw.com>; Vishal Patel

>> <VPatel@HighlandCapital.com>; Matt DiOrio

>> <MDiOrio@HighlandCapital.com>

>> Subject: RE: HCM - Greenbriar Pref Shares CDO Fund

>>

>> Hey James,

>>+ Matt D.

>> Let me work with Vishal on corralling the right people at BNY for a call and will try to get that
scheduled. I understand that the physical certs themselves are not at BNY and Matt has been chasing. As this
seems to be time sensitive, my suggestion would be to fill out whatever paperwork is required to re-issue a
physical cert for the shares to CDO fund and send to BNY once complete, which I think Matt is in the best
position to take the lead on. This process has been undertaken a few times and I recall it came up after
Hurricane Sandy where we had physicals that were lost or damaged in the vault and they had to be re-issued.
In the meantime, we’ll work on setting that call.

>> Thanks,

>> DK

>>

>> From: James Romey

>> <jromey(@DSIConsulting.com>>

>> Sent: Thursday, January 21, 2021 8:55 AM

>> To: David Klos

UBSPROD1660790
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>> <DKlos@HighlandCapital.com>>; Vishal

>> Patel <VPatel@HighlandCapital.com>>

>> Cc: Gregory V. Demo <GDemo(@pszjlaw.com>>

>> Subject: HCM - Greenbriar Pref Shares CDO Fund

>>
>>
>> David/Vishal,
>>
>>
>>

>> We’ve been working with Matt DiOrio on tracking down the physical certificate of Greenbriar Class 1
Preference Shares that we’ve been told were a holding of Highland CDO Opportunity Master Fund, L.P.

>>
>>

>>

>> Matt believes that BoONY is the custodian for the holding, and BoNY confirmed with him that they are
holding cash that Greenbriar Pref shares have earned, but that they do not have the physical certificate. Are
either of you familiar with this issue specifically, or even generally when it comes to custodians and the
physical certificates?

>>

>>

>>

>> Secondly, we’d like to arrange a group call with BONY to investigate what happened to the certificate,
and it would be helpful to have you guys join so that we can ask the right questions and get this issue
resolved which is a very high priority for Seery right now.

>>

>>

>>

>> Thanks,

>> James

>>

>>
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>>

>> James E. Romey

>> Development Specialists, Inc.
>> 110 East 42nd Street

>> Suite 1818

>> New York City, NY 10017

>> Tel: (212) 425-4141 Ext. 1174

>> http://www.dsiconsulting.com<http://www.dsiconsulting.com>

>>
>>

>> This e-mail message may contain legally privileged and/or confidential information. If you are not the
intended recipient(s), or the employee or agent responsible for delivery of this message to the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of this e-mail message is
strictly prohibited. If you have received this message in error, please immediately notify the sender and
delete this e-mail message from your computer.

>>
>>

>>

>>

>> PRIVILEGE WARNING: The sender or recipient of this message is a member of the legal department at
Highland Capital Management. This message and any attachments hereto may constitute attorney work
product or be protected by the attorney-client privilege. Do not disclose this message or any attachments
hereto without prior consent of a member of the legal department at Highland Capital Management.

>>

>>

>>

>> DISCLAIMER- This email is intended for the recipient(s) only and should not be copied or reproduced
without explicit permission. The material provided herein is for informational purposes only and does not
constitute an offer or commitment, a solicitation of an offer, or any advice or recommendation, to enter into
or conclude any transaction. It may contain confidential, proprietary or legally privileged information. If you
receive this message in error, please immediately delete it.

>>

>>

>>
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>> CONFIDENTIALITY

>> This e-mail message and any attachments thereto is intended only for use by the addressee(s) named
herein and may contain legally privileged and/or confidential information. If you are not the intended
recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of
this e-mail message, and any attachments thereto is strictly prohibited. If you have received this e-mail
message in error, please immediately notify me by telephone and permanently delete the original and any
copies of this email and any prints thereof.

>>

>>NOT INTENDED AS A SUBSTITUTE FOR A WRITING Notwithstanding the

>> Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect,
absent an express statement to the contrary hereinabove, this e-mail message, its contents, and any
attachments hereto are not intended to represent an offer or acceptance to enter into a contract and are not
otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other
person or entity.

>

>

>

> CONFIDENTIALITY

> This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein
and may contain legally privileged and/or confidential information. If you are not the intended recipient of
this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail
message, and any attachments thereto is strictly prohibited. If you have received this e-mail message in error,
please immediately notify me by telephone and permanently delete the original and any copies of this email
and any prints thereof.

>

>NOT INTENDED AS A SUBSTITUTE FOR A WRITING Notwithstanding the Uniform Electronic
Transactions Act or the applicability of any other law of similar substance and effect, absent an express
statement to the contrary hereinabove, this e-mail message, its contents, and any attachments hereto are not
intended to represent an offer or acceptance to enter into a contract and are not otherwise intended to bind
the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

CONFIDENTIALITY

This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein
and may contain legally privileged and/or confidential information. If you are not the intended recipient of
this e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail
message, and any attachments thereto is strictly prohibited. If you have received this e-mail message in error,
please immediately notify me by telephone and permanently delete the original and any copies of this email
and any prints thereof.

NOT INTENDED AS A SUBSTITUTE FOR A WRITING Notwithstanding the Uniform Electronic
Transactions Act or the applicability of any other law of similar substance and effect, absent an express
statement to the contrary hereinabove, this e-mail message, its contents, and any attachments hereto are not
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intended to represent an offer or acceptance to enter into a contract and are not otherwise intended to bind
the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other person or entity.

CONFIDENTIALITY

This e-mail message and any attachments thereto is infended only for use by the addressee(s) named herein and may contain legaily privileged and/or
confidential information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination, distribution or copying of
this e-mall message, and any attachments thereto is strictly prohibited. If you have recelved this e-mall message in error, please immediately notify me by
telephone and permanently delete the original and any copies of this email and any prints thereof.

NOT INTENDED AS A SUBSTITUTE FOR A WRITING

Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express statement to
the contrary hereinabove, this e-mail message, its contents, and any attachmenis hereto are not intended to represent an offer or acceptance to enter into a
contract and are not otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any other parson or entity.
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To: Tom Adamczak[tadamczak@beechercarlson.com]
From: Alli Devins[/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=C7555E75FF6F47TBAB18A021E6FA467F9-ALLISON DEV]

Sent: Thur 2/6/2020 5:07:54 PM Coordinated Universal Time

Subject: RE: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance
Attachment: SEN 200206 Scott Ellington Invoices - $176,334.77.pdf

Attachment: SEN 200206 Bermuda Monetary Authority Invoices - $2,340.00.pdf
Attachment: SEN 200206 Solomon Harris Invoice - $1,927.42.pdf

Yes, that was actually on my list to do today. | have them all pulled together, just need to send them out. These are the

three | have, not sure if you have any additional invoices.

Alli Devins

Beecher Carlson Insurance Services, LLC
Accountant

T 802.338.1997

156 College Street, Suite 301

Burlington | VT | 05401
www.beechercarlson.com

From: Tom Adamczak <tadamczak@beechercarlson.com>

Sent: Thursday, February 6, 2020 12:03 PM

To: Alli Devins <ADevins@beechercarlson.com>

Subject: RE: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance

We have a bunch of invoices for Sentinel that in need of processing. Do you have time to get approvals on those?

From: Alli Devins

Sent: Thursday, February 6, 2020 11:56 AM

To: Tom Adamczak <tadamczak@beechercarlson.com>

Subject: RE: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Sounds good, no problem!

Alli Devins
Beecher Carlson Insurance Services, LLC
Accountant
T 802.338.1997

156 College Street, Suite 301
Burlington | VT | 05401
www.beechercarlson.com

From: Tom Adamczak <tadamczak@beechercarlson.com>

Sent: Thursday, February 6, 2020 11:48 AM

To: Alli Devins <ADevins@beechercarlson.com>

Subject: RE: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance

BC SEN0000727319
12/10/21
Highly Confidential


https://nam03.safelinks.protection.outlook.com/?url=http%253A%252F%252Fwww.beechercarlson.com%252F&amp;data=02%257C01%257CADevins%2540beechercarlson.com%257Ce52b416e23c146198a7908d74052a105%257Cf1289cc584564f288eab700d1300fc5d%257C0%257C0%257C637048595946375210&amp;sdata=RX%252BKO4aSMsrwJ%252Fgvr52pgqCSqYF%252BxHrUUl5rRksUvHY%253D&amp;reserved=0
https://nam03.safelinks.protection.outlook.com/?url=http%253A%252F%252Fwww.beechercarlson.com%252F&amp;data=02%257C01%257CADevins%2540beechercarlson.com%257Ce52b416e23c146198a7908d74052a105%257Cf1289cc584564f288eab700d1300fc5d%257C0%257C0%257C637048595946375210&amp;sdata=RX%252BKO4aSMsrwJ%252Fgvr52pgqCSqYF%252BxHrUUl5rRksUvHY%253D&amp;reserved=0
mailto:tadamczak@beechercarlson.com
mailto:tadamczak@beechercarlson.com
https://nam03.safelinks.protection.outlook.com/?url=http%253A%252F%252Fwww.beechercarlson.com%252F&amp;data=02%257C01%257CADevins%2540beechercarlson.com%257Cae285478c1114467a95508d7ab266e98%257Cf1289cc584564f288eab700d1300fc5d%257C0%257C0%257C637166053868437644&amp;sdata=ZqVtKX7DHlC9aVaqk9AcY28SpEE9V90WeQpHr5kwsCQ%253D&amp;reserved=0
https://nam03.safelinks.protection.outlook.com/?url=http%253A%252F%252Fwww.beechercarlson.com%252F&amp;data=02%257C01%257CADevins%2540beechercarlson.com%257Cae285478c1114467a95508d7ab266e98%257Cf1289cc584564f288eab700d1300fc5d%257C0%257C0%257C637166053868437644&amp;sdata=ZqVtKX7DHlC9aVaqk9AcY28SpEE9V90WeQpHr5kwsCQ%253D&amp;reserved=0
mailto:tadamczak@beechercarlson.com
mailto:tadamczak@beechercarlson.com
mailto:ADevins@beechercarlson.com
mailto:ADevins@beechercarlson.com
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Thanks. | wasn’t worried about those as Dan had mentioned they were processed already. | just wanted to check on the
other as Katie was asking me.

From: Alli Devins

Sent: Thursday, February 6, 2020 11:46 AM

To: Tom Adamczak <tadamczak@beechercarlson.com>

Subject: RE: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Looks like they finally paid the Beecher and Crowe invoices as well back in January. Not sure why they weren’t showing up
on the first report | sent, but they are on the January statement attached.

Alli Devins
Beecher Carlson Insurance Services, LLC
Accountant
T 802.338.1997

156 College Street, Suite 301
Burlington | VT | 05401
www.beechercarlson.com

From: Tom Adamczak <tadamczak@beechercarlson.com>

Sent: Thursday, February 6, 2020 11:38 AM

To: Alli Devins <ADevins@beechercarlson.com>

Subject: RE: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Alli, are you able to see whats been processed or can you only get statements?

From: Cormier, Daniel [mailto:DRCormier@landolakes.com]

Sent: Wednesday, February 5, 2020 11:00 AM

To: Tom Adamczak <tadamczak@beechercarlson.com>

Cc: Alli Devins <ADevins@beechercarlson.com>

Subject: RE: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Tom - This will be getting wired today, Dee Lo was out of the office.

From: Tom Adamczak <tadamczak@beechercarlson.com>
Sent: Monday, February 3, 2020 10:30 AM
To: Cormier, Daniel <DRCormier@landolakes.com>

Cc: Alli Devins <ADevins@beechercarlson.com>
Subject: [EXTERNAL] FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Dan, do you know if this has been settled with ProAg yet? | want to follow up with Katie regarding the commutation and
don’t want this to be a hang-up on their end.

Thanks,
Tom

From: Peace, Katie [mailto:kpeace@proag.com]
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Sent: Thursday, January 23, 2020 9:37 AM

To: Tom Adamczak <tadamczak@beechercarlson.com>

Cc: BEKoland@landolakes.com; JHedges@landolakes.com; Cormier, Daniel <DRCormier@Ilandolakes.com>
Subject: FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Tom,

Attached are the wire instructions for USSIC. We look forward to payment from WinSure.
Thanks,

Katie

KATIE PEACE

Director of Reinsurance, ProAg
7950 Main Street North, Suite 230
Maple Grove, MN 55369

Office: (800) 366-2767 ext 4109
Cell: (952) 847-3067
www.ProAg.com

ProAg® is an equal opportunity provider.

From: Peace, Katie

Sent: Wednesday, January 22, 2020 4:29 PM

To: Tom Adamczak <tadamczak@beechercarlson.com>

Cc: Cormier, Daniel <DRCormier@Ilandolakes.com>; BEKoland@landolakes.com; JHedges@landolakes.com; Ryan Bakke
(RBakke@proag.com) <RBakke@proag.com>; Cooke, Cindy (ccooke@tmhcc.com) <ccooke@tmhcc.com>; Katie Peace

<kpeace@proag.com>
Subject: RE: WinSure Yield Stack 2019 Quota Share Reinsurance

Hi Tom,

As it turns out, the amount indicated in the Jan 15 QS settlement calculation as “previously paid” by WinSure to USSIC was
not actually ever paid. Before sending the Jan 15 settlement spreadsheet to you all last week | had asked internally for
confirmation that we had received the $51,675.82 that was due to USSIC from WinSure for the Oct 31 preliminary settlement,
and received an erroneous confirmation that it had been received in early December. However, when | asked for a copy or
proof of payment earlier today, per your request below, we could not find it and had in fact determined that what was
previously confirmed as being received was a payment from IronShore, not from Winsure. Therefore, | apologize for any
confusion, but | have now zeroed out the “previously paid” amount in the attached revision to reflect that the Oct 31
settlement adjustment was never actually paid by WinSure.

The revised balance due to USSIC from WinSure is $49,838.38.
I've requested wire instructions for USSIC and will forward upon receipt. If you have questions, please let me know.

Best regards,
Katie

KATIE PEACE

Director of Reinsurance, ProAg
7950 Main Street North, Suite 230
Maple Grove, MN 55369

Office: (800) 366-2767 ext 4109
Cell: (952) 847-3067
www.ProAg.com

ProAg® is an equal opportunity provider.

From: Tom Adamczak <tadamczak@beechercarlson.com>
Sent: Wednesday, January 22, 2020 8:25 AM

To: Peace, Katie <kpeace@proag.com>

Subject: RE: WinSure Yield Stack 2019 Quota Share Reinsurance
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CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender
and know the content is safe.

Katie, do you have any information on the previously paid amount of $51,675.82? | do not have any record of this in our files
and am wondering if it may have been paid by some other party.

From: Peace, Katie [mailto:kpeace@proag.com]

Sent: Friday, January 17, 2020 4:08 PM

To: Tom Adamczak <tadamczak@beechercarlson.com>

Subject: FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Hi Tom,

Do you happen to know if any of the LOL/Winsure folks that | sent the below emails to are still around to handle this?
Thanks,

Katie

KATIE PEACE

Director of Reinsurance, ProAg
7950 Main Street North, Suite 230
Maple Grove, MN 55369

Office: (800) 366-2767 ext 4109
Cell: (952) 847-3067
www.ProAg.com

F’roAg®

is an equal opportunity provider.

From: Peace, Katie

Sent: Friday, January 17, 2020 10:25 AM

To: Cormier, Daniel <DRCormier@Ilandolakes.com>

Cc: 'Tom Adamczak' <tadamczak@beechercarlson.com>; 'BEKoland@landolakes.com' <BEKoland@landolakes.com>;
'JHedges@landolakes.com' <JHedges@landolakes.com>

Subject: FW: WinSure Yield Stack 2019 Quota Share Reinsurance

Dan,

Further to the captioned settlement adjustment calculation | sent to you earlier this week, USSIC has requested that you fill
out the EFT Authorization Form so that they can make this payment to WinSure. Please complete and return to me at your
earliest convenience.

Thank you!

Katie

KATIE PEACE

Director of Reinsurance, ProAg
7950 Main Street North, Suite 230
Maple Grove, MN 55369

Office: (800) 366-2767 ext 4109
Cell: (952) 847-3067
www.ProAg.com

ProAg® is an equal opportunity provider.

From: Peace, Katie

Sent: Wednesday, January 15, 2020 8:16 AM

To: Cormier, Daniel <DRCormier@Ilandolakes.com>

Cc: 'Tom Adamczak' <tadamczak@beechercarlson.com>; 'BEKoland@landolakes.com' <BEKoland@landolakes.com>;
'JHedges@landolakes.com' <JHedges@landolakes.com>; Ryan Bakke (RBakke@proag.com) <RBakke@proag.com>; Cooke,
Cindy (ccooke@tmhcc.com) <ccooke@tmhcc.com>; Katie Peace <kpeace@proag.com>
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Subject: WinSure Yield Stack 2019 Quota Share Reinsurance

Hello Dan,

Please find attached a final premium and loss report on the 2019 Yield Stack program, as of 1/15/19. As we just paid the last
two claims in Indiana, there are no further reserves remaining. The attached report also includes a final QS settlement
adjustment calculation showing a balance due from USSIC to WinSure of $1,837.44.

Please review and let us know if you have questions or find any discrepancies with the calculation.

Best regards,
Katie

KATIE PEACE

Director of Reinsurance, ProAg
7950 Main Street North, Suite 230
Maple Grove, MN 55369

Office: (800) 366-2767 ext 4109
Cell: (952) 847-3067

www.ProAg.com

ProAg® is an equal opportunity provider.

"Insurance cannot be bound, altered, or cancelled via email. Coverage confirmation must be communicated through a licensed Beecher representative."

"Beecher Carlson deems receipt of all electronic transmissions, including delivery of insurance policy documents, submitted by an authorized representative of our
company to you as an acceptable mode of communication in conducting business transactions as electronic transmissions are permitted by law."

"Beecher Carlson also does not warrant or make any representations that this communication is free of any malicious software or other defect that might affect any
computer system that receives, opens or retrieves such communication. Accordingly, any and all liability for alleged or actual loss, damage or injury arising out of or
as a result from the receipt, opening or any use of such communication is expressly disclaimed”

"Insurance cannot be bound, altered, or cancelled via email. Coverage confirmation must be communicated through a licensed Beecher representative."

"Beecher Carlson deems receipt of all electronic transmissions, including delivery of insurance policy documents, submitted by an authorized representative of our
company to you as an acceptable mode of communication in conducting business transactions as electronic transmissions are permitted by law."

"Beecher Carlson also does not warrant or make any representations that this communication is free of any malicious software or other defect that might affect any
computer system that receives, opens or retrieves such communication. Accordingly, any and all liability for alleged or actual loss, damage or injury arising out of or
as a result from the receipt, opening or any use of such communication is expressly disclaimed”

Warning: This email originated from outside of Land O’Lakes. DO NOT click on links or open attachments unless you recognize the sender
and know the content is safe.
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Ellington Expenses (London & Paris)
TOTAL= $78,841.93

Date Description Total (USD) Foreign

11/17/19  BRITISH AIRWAYS [BA.COM] $9,354.82 " Risk Mitigation

12/12/19 LW THEATRES GROUP LIMITED $495.86 £375.00 Risk Mitigation

12/13/19 CLARIDGES HOTEL - LONDON $654.54 £495.00 Risk Mitigation

12/17/19 BROWNS HOTEL - LONDON $994.95 £750.00 Risk Mitigation

12/22/19  SCOTTS - LONDON $701.86 £536.51 pig) Mitigation

297. . . .
12/23/19 LONDON HILTON PARKLANE $388.72 £297.14 Risk Mitigation

12/23/19 NOVIKOV BAR & GRILL - LONDON $1,397.47 £1,072.09 Risk Mitigation

1 *
12/24/19 CLARIDGE'S HOTEL [3CPAYMENT*] $2,629.26 £2,027.81 Risk Mitigation

12/24/19 MONCKS - LONDON $219.89 £169.59 Risk Mitigation

*
12/26/19 CECCONIS MAYFAIR [3CPAYMENT*] $171.15 £131.63 Risk Mitigation

12/26/19 CURB MOBILITY - LONDON $24.58 £18.96 Risk Mitigation

12/26/19 BLACK CAB - LONDON $23.86 £1840 o Mitigation

- 3 . - .
12/26/19 THE CLARENCE - LONDON $22.50 £17.35 Risk Mitigation

12/26/19 THE CLARENCE - LONDON $29.95 £23.10 Risk Mitigation

12/27/19 BROWNS HOTEL - LONDON $15,187.76  £11,576.04 Risk Mitigation

12/27/19 ROSTANG ET COMPAGNIE - PARIS $2,799.92  €2,522.00 Risk Mitigation

12/28/19 CARS ZURICH - PARIS $2,887.35 €2,600.75 Risk Mitigation

12/28/19 JULES VERNE TPE - PARIS $1,728.58  €1,546.00 Risk Mitigation

12/28/19 LA TOUR D ARGENT - PARIS $2,969.67 €2,656.00 Risk Mitigation

12/29/19 FOUR SEASONS HOTEL GEORGE V $7,978.46  €7,135.73 Risk Mitigation

12/29/19 RESTAURANT ALLARD - PARIS $228.43 €204.30 Risk Mitigation

12/30/19 34 - LONDON $317.27 £24182 p.y Mitigation

12/30/19 FOUR SEASONS HOTEL GEORGE V $110.98 €99.00 Risk Mitigation

12/30/19 PARK CHINOIS - LONDON $4,155.66 £3,159.48 Risk Mitigation

12/31/19 JEAN GEORGE, THE CONNAUGHT $632.58 £480.94 Risk Mitigation

01/01/20 CABVISION - LONDON $27.78 £21.12 Risk Mitigation

01/01/20 SEXY FISH - LONDON $716.75 £544.93 Risk Mitigation

01/02/20 BROWNS HOTEL - LONDON $21,991.33  £16,719.63 Risk Mitigation

$78,841.93

lofl
BC SEN0000727324

12/10/21
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24

ELLINGTON EXPENSE REPORT
Toronto (01/15/20 - 01/19/20)

$20,243.00|Risk Mitigation

-|Biz Dev

$3,443.42 |Risk Mitigation

$383.35|Biz Dev

$3,759.50|Biz Dev

$2,291.37|Biz Dev

$274.47|Biz Dev

$8,212.22|Biz Dev

$2,356.32|Biz Dev

$8,968.72 |Risk Mitigation

$23,835.26|Biz Dev

$3,963.99|Biz Dev

$3,161.92|Biz Dev

$11,547.60|Biz Dev

$844.07 |Risk Mitigation

$530.71 |Risk Mitigation

$426.91|Risk Mitigation

$141.79[Risk Mitigation

$1,860.79|Risk Mitigation

$1,774.91|Risk Mitigation

$1,501.71|Risk Mitigation

$1,409.58|Risk Mitigation

$15,832.50|Biz Dev

$250.00|Biz Dev

Date Description TOTAL (USD) TOTAL (CAD)
01/08/20 Shangri-La Toronto - Quarry Bay, HK $15,511.88
01/08/20 SEG - Suite Experience Group $7,725.00
01/14/20 Shangri-La Toronto - Quarry Bay, HK $2,637.02
01/14/20 L.A. Limocoach $294.25
01/14/20 L.A. Limocoach $2,885.26
01/15/20 Dasha - Toronto $1,757.19
01/16/20 Rabba Fine Foods - Toronto $210.48
01/16/20 Dasha - Toronto $6,297.71
01/17/20 SBA Pinnacle Suites $1,808.38
01/17/20 Jacobs & Co. Steakhouse - Toronto $6,883.13
01/17/20 Goldie - Toronto $18,292.60
01/18/20 Akira Back - Toronto $3,042.20
01/18/20 Four Seasons Hotel - Toronto $2,426.65
01/18/20 Dasha - Toronto $8,862.32
01/19/20 Shangri-La Hotel Toronto $647.79
01/19/20 Shangri-La Hotel Toronto $407.30
01/19/20 Shangri-La Hotel Toronto $327.64
01/19/20 Shangri-La Hotel Toronto $108.82
01/19/20 Shangri-La Hotel Toronto $1,428.08
01/19/20 Shangri-La Hotel Toronto $1,362.17
01/19/20 Shangri-La Hotel Toronto $1,152.50
01/19/20 Shangri-La Hotel Toronto $1,081.80
01/19/20 Rebel Nightclub $12,150.81
01/20/20 L.A. Limocoach $191.86
TOTAL = $97,492.84

BC SEN0000727325
12/10/21
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Alli Devins

From: Matt DiOrio <mdiorio@sasmgt.com>
Sent: Friday, January 31, 2020 4:53 PM

To: Tom Adamczak; Alli Devins

Subject: Expenses

Attachments: Dec - Jan Expenses.xlsx

Hi Tom and Allj,

Please submit the attached expenses for reimbursement to the account listed below:

Account Name: Scott Ellington
Account Number: 6512711208
Bank name: Wells Fargo
Routing Number: 121000248

The details are attached and I've broken out which should be from the risk mitigation bucket and which would
be business development for you to assign to whatever the appropriate expense categories might be. The
Toronto expenses included 5 people total and doubled as a due diligence trip for a potential investment. Total
reimbursement amount is $176,334.77.

Please let me know if you have any questions and have a great weekend.

Thanks,
Matt DiOrio
857-453-0197

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or
taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing in;
Security, archiving and compliance. To find out more Click Here.

BC SEN0000727326
12/10/21
Highly Confidential
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Bermuda Monetary Authority
43 Victoria Street

Hamilton HM12
(441)295-5278

MS. HELEN KIM
HIGHLAND CDO OPPORTUNITY FUND. LTD.

C/O HIGHLAND CAPITAL MANAGEMENT L.P.

Statement

%)

il

BMA g

BERMUDM MOMETARY ALTHORITY

13455 NOEL ROAD Date 2/4/2020
STE. 800 Due Date 03/31/2020
DALLAS, TEXAS 75240 Account FIST001939
USA
Document No. Date Code Description Amount Balance Due
FEES49271 1/16/2020 SLS IFAINSTITUTIONAL FUNDS - ANNUAL FEES 1,090.00 1,090.00
Amount Due 1,090.00

SLs Sales / Invoices
SCP Scheduled Payments
DR Debit Memos

LTF Late Penalty Fee
svc Service / Repairs
WRN Warranties

Please ensure appropriate account number is included on all correspondence and remittances.

Please advise the Authority (Finance-receivables@bma.bm) of any changes to your e-mail billing address.

After the due date, a late penalty fee is calculated at 10% per month on outstanding annual fees.

Late fees will be removed if evidence satisfactory to the Authority confirms that the ABF was received prior to the due date .
Please pay by statement, as an invoice will not be sent.

Credit balances can be applied to the current year's fee.

BMA is available as a "Bill Payee" on Butterfield and HSBC online banking.

When paying online, please select relevant licensee type.

2020 Annual fees are due March 31, 2020; all other transactions are due upon receipt.
If paying by cheque please note that the Authority will only accept BMD or USD cheque drawn on Bermuda Banks .
The 2020 fees are published on the Fee Schedule posted on the BMA website.
Pursuant to the Economic Substance Act 2018 (the “Substance Act”), previously Excluded funds were renamed Private funds. In order to verify
requirements applicable to Private funds have been met, the Authority required all previously Excluded funds to file the updated Prospectus on or
before 30 June 2019. If you have not filed a copy of the updated prospectus with the Authority , please do so soonest to avoid falling out of
compliance. If you have questions concerning this process please email Funds@bma.bm <mailto:Funds@bma.bm>

CR Credit Memos
RTN Returns
PMT Payments

BC SEN0000727327
12/10/21
Highly Confidential
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Bermuda Moneta
43 Victoria Street
Hamilton HM12
(441)295-5278

ry Authority

ELAINE COLMET

HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P.

C/O WAKEFIELD QUIN
VICTORIA PLACE

HAMILTON HM 1
BERMUDA

0

Statement

%)

il

BMA g

BERMUDM MOMETARY ALTHORITY

Date 2/4/2020
Due Date 03/31/2020

Account FEXC000523

Document No. Date Code Description Amount Balance Due
FEES49013 1/15/2020 SLS IFA PRIVATE FUND 1,250.00 1,250.00
Amount Due 1,250.00

Sales / Invoices
Scheduled Payments

Debit Memos

Late Penalty Fee
Service / Repairs

Warranties

Please ensure appropriate account number is included on all correspondence and remittances.

Please advise the Authority (Finance-receivables@bma.bm) of any changes to your e-mail billing address.

After the due date, a late penalty fee is calculated at 10% per month on outstanding annual fees.

Late fees will be removed if evidence satisfactory to the Authority confirms that the ABF was received prior to the due date .
Please pay by statement, as an invoice will not be sent.
Credit balances can be applied to the current year's fee.
BMA is available as a "Bill Payee" on Butterfield and HSBC online banking.
When paying online, please select relevant licensee type.
2020 Annual fees are due March 31, 2020; all other transactions are due upon receipt.
If paying by cheque please note that the Authority will only accept BMD or USD cheque drawn on Bermuda Banks .

The 2020 fees are published on the Fee Schedule posted on the BMA website.

Pursuant to the Economic Substance Act 2018 (the “Substance Act”), previously Excluded funds were renamed Private funds. In order to verify
requirements applicable to Private funds have been met, the Authority required all previously Excluded funds to file the updated Prospectus on or
before 30 June 2019. If you have not filed a copy of the updated prospectus with the Authority , please do so soonest to avoid falling out of
compliance. If you have questions concerning this process please email Funds@bma.bm <mailto:Funds@bma.bm>

CR Credit Memos
RTN Returns
PMT Payments

BC SEN0000727328
12/10/21
Highly Confidential
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To: Alli Devins[ADevins@beechercarlson.com]

Sent: Fri 12/20/2019 4:15:08 PM Coordinated Universal Time
Subject: FW: Ellington - Request Reimbursement
Attachment: Ellington Expense Report 2019.12.19.pdf
Attachment: ATT00001.htm

Attachment: Ellington Expenses (2019-12-19).xlsx
Attachment: ATT00002.htm

Nice... what the hell is going on with these expenses? | question how much “business development” is actually being done...
did you look at this?

From: Matt DiOrio [mailto:mdiorio@sasmgt.com]

Sent: Friday, December 20, 2019 10:49 AM

To: Tom Adamczak <tadamczak@beechercarlson.com>; Alli Devins <ADevins@beechercarlson.com>
Subject: Fwd: Ellington - Request Reimbursement

Hi Guys,

Please submit the attached expenses for approval and reimbursement. Just a heads up, settlement talks are cranking up as
we understand it so there will be an increase in travel expense over the next few months.

These are actually related to business development as we try to plan for a potential world post ATE.

Thanks

Sent from my iPhone
Begin forwarded message:

From: Sarah Goldsmith <sgoldsmith@sasmgt.com>

Date: December 19, 2019 at 6:06:04 PM CST

To: Matt DiOrio <mdiorio@sasmgt.com>

Cc: Conni <711lcwe@gmail.com>, Scott Ellington <sellington@sasmgt.com>
Subject: Ellington - Request Reimbursement

Matt —

As discussed earlier, | am submitting the attached expense reimbursement on behalf of Scott Ellington. Subject
to review and approval by the directors, please instruct reimbursement to Scott Ellington for these attached
travel expenses. Total is $318,934.88. Thank you please let me know if you have any additional questions or
need any additional information.

Wire info herein:

Account name: Scott Ellington
Account Number: 6512711208
Bank name: Wells Fargo
Routing Number: 121000248

Sarah Bell Goldsmith
SAS Asset Recovery Ltd.
(0) 972.628.4102
(c) 214.642.3487
BC SEN0000663342
12/03/21
Highly Confidential


mailto:sgoldsmith@sasmgt.com
mailto:sgoldsmith@sasmgt.com
mailto:mdiorio@sasmgt.com
mailto:mdiorio@sasmgt.com
mailto:711cwe@gmail.com
mailto:711cwe@gmail.com
mailto:sellington@sasmgt.com
mailto:sellington@sasmgt.com
mailto:SGoldsmith@sasmgt.com
mailto:SGoldsmith@sasmgt.com

Case 21-03020-sgj Doc 177-20 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 2 of 3

SGoldsmith@sasmgt.com

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking
action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing
in; Security, archiving and compliance. To find out more Click Here.

BC SEN0000663343
12/03/21
Highly Confidential
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EXPENSE REPORT
NAME: SCOTT ELLINGTON
DATE: 12/19/2019
TOTAL: $318,934.88
DATE DESCRIPTION AMOUNT

1| 11/13/19|FOUR SEASONS AUSTIN $1,046.54
2| 11/13/19|FOUR SEASONS AUSTIN $1,015.40
3| 11/13/19|FOUR SEASONS AUSTIN $960.40
4] 11/16/19|FOUR SEASONS AUSTIN $30.87
5| 11/16/19|JEFFREY'S $4,124.10
6] 11/16/19|RPM DINING TOO, LLC $2,244.04
7] 11/16/19]AMERICAN AIRLINES $1,423.60
8| 11/16/19]|AMERICAN AIRLINES $1,423.60
9] 11/16/19]AMERICAN AIRLINES $1,423.60
10| 12/11/19|TM CAESARS LINQ - LAS VEGAS, NV $4,000.00
11| 12/12/19]WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $80.09
12| 12/12/19|WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $152,142.13
13| 12/13/19|WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $37.89
14] 12/13/19|WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $1,048.14
15| 12/13/19|WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $1,086.83
16| 12/13/19|WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $1,087.71
17] 12/13/19|WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $2,310.14
18| 12/14/19{0Omnia Las Vegas - LAS VEGAS, NV $40,060.88
19| 12/15/19|BOUCHON RESTAURANT - LAS VEGAS, NV $1,580.38
20| 12/16/19|AMERICAN AIRLINES $522.30
21| 12/16/19|AMERICAN AIRLINES $522.30
22| 12/16/19|AMERICAN AIRLINES $564.30
23| 12/16/19|0Omnia Las Vegas - LAS VEGAS, NV $24,256.53
24| 12/16/19|0Omnia Las Vegas - LAS VEGAS, NV $33,388.78
25| 12/16/19|SAPPHIRE - LAS VEGAS, NV $6,185.00
26| 12/16/19|SAPPHIRE - LAS VEGAS, NV $7,440.00
27| 12/16/19|SAPPHIRE - LAS VEGAS, NV $9,050.00
28| 12/16/19|SAPPHIRE - LAS VEGAS, NV $9,820.00
29| 12/16/19|SAPPHIRE - LAS VEGAS, NV $9,829.00
30| 12/17/19|PARKING CONCEPTS INC - DFW DALLAS, TX $167.79
31| 12/17/19(WYNN LAS VEGAS HOTEL - LAS VEGAS, NV $62.54
TOTAL=  $318,934.88

BC SEN0000663344
12/03/21
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To: Tom Adamczak[tadamczak@beechercarlson.com]
From: gps@cibcfcib.com[gps@cibcfcib.com]

Sent: Fri 4/24/2020 7:02:44 PM Coordinated Universal Time
Subject: FCIB_CAYMAN_PROD-Debit Advice
Attachment: 20200424 150245241D10469815.pdf

[External]

Please find attached PDF file containing Transaction Debit Advice :
20200424 150245241D10469815.pdf

This message was sent by the System :24/04/20 15:02

Internet communications are not secure and therefore CIBC FirstCaribbean International Bank does not accept legal responsibility
for the contents of this message. Although CIBC FirstCaribbean International Bank operates anti-virus programmes, it does not
accept responsibility for any damage whatsoever that is caused by viruses being passed. Any views or opinions presented are
solely those of the author and do not necessarily represent those of CIBC FirstCaribbean International Bank. If this email has not
reached the intended recipient, please disregard and delete the message.

BC SEN0000123498
11/12/21
Highly Confidential
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SENTINEL REINSURANCE, LTD.

SENTINEL REINSURANCE, LTD.

C/O MAPLES FS

BOUNDARY HALL, GRICKET SQUARE

P.O0. BOX 1093

818 rirstCaribbean
/!"'f';———_‘ International Bank

Wire Transfer Debit Advice

Date:

Branch:

Account Number:
Currency and Amount:
Total Cost :
Beneficiary:

Beneficiary Account Number:

Remittance Information:

ADDITIONAL DETAILS

Beneficiary Bank:
Branch Reference:
Transaction Reference:
UETR:

Ordering Currency and Amount:

Value Date:
Exchange Rate:
Details Of Charges:

24/04/2020

INT'L CORP BANKING CAYMAN ISLAND
HokkkrkQ ] 5

USD 4,480,000.00

USD 4,480,000.00

MAINSPRING LTD

SUITE 4-210 GOVERNORS SQUARE
P.O BOX 32311

GRAND CAYMAN KY1-1209

70 share of 6,400,000 dividend

753416215335346

2004242805100384
284db6a8-879f-40d9-9d31-ebedcc51f6b4
USD 4,480,000.00

24/04/2020

N/A

OUR

This is a computer generated advice. No Signature required.

CAYMAN

BC SEN0000123499
11/12/21
Highly Confidential
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To: Tom Adamczak[tadamczak@beechercarlson.com]
From: gps@cibcfcib.com[gps@cibcfcib.com]

Sent: Fri 4/24/2020 7:01:34 PM Coordinated Universal Time
Subject: FCIB_CAYMAN_PROD-Debit Advice
Attachment: 20200424 15013543D10469815.pdf

[External]

Please find attached PDF file containing Transaction Debit Advice :
20200424 15013543D10469815.pdf

This message was sent by the System :24/04/20 15:01

Internet communications are not secure and therefore CIBC FirstCaribbean International Bank does not accept legal responsibility
for the contents of this message. Although CIBC FirstCaribbean International Bank operates anti-virus programmes, it does not
accept responsibility for any damage whatsoever that is caused by viruses being passed. Any views or opinions presented are
solely those of the author and do not necessarily represent those of CIBC FirstCaribbean International Bank. If this email has not
reached the intended recipient, please disregard and delete the message.

BC SEN0000004242
11/03/21
Highly Confidential
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SENTINEL REINSURANCE, LTD.

SENTINEL REINSURANCE, LTD.

C/O MAPLES FS

BOUNDARY HALL, GRICKET SQUARE

P.O0. BOX 1093

818 rirstCaribbean
/!"'f';———_‘ International Bank

Wire Transfer Debit Advice

Date:

Branch:

Account Number:
Currency and Amount:
Total Cost :
Beneficiary:

Beneficiary Account Number:

Remittance Information:

ADDITIONAL DETAILS

Beneficiary Bank:
Branch Reference:
Transaction Reference:
UETR:

Ordering Currency and Amount:

Value Date:
Exchange Rate:
Details Of Charges:

24/04/2020

INT'L CORP BANKING CAYMAN ISLAND
kkkkikkk g

USD 1,920,000.00

USD 1,920,000.00

MONTAGE HOLDINGS LTD

SUITE 4-210 GOVERNORS SQUARE
P.O BOX 32311

GRAND CAYMAN KY1-1209

30 share of 6,400,000 dividend

819548215335425

2004242805100382
686fd461-428b-4144-8f20-4b7bdf8efc36
UsD 1,920,000.00

24/04/2020

N/A

OUR

This is a computer generated advice. No Signature required.

CAYMAN

BC SEN0000004243
11/03/21
Highly Confidential
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To: Saintvil, Leonna[LeonnaSaintvil@cima ky]

Cc: Williams, Danya[DanyaWilliams@cima.ky]; Contactinsurance@cima. ky[Contactinsurance@cima.ky]; Clayton Price[cprice@beechercarlson.com]
From: Gareth Pereira]/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=C723F8FECF4247CBIE3E60D569A89127-

PGARETH]

Sent: Tue 4/27/2021 3:22:00 PM Coordinated Universal Time
Subject: Sentinel Reinsurance, Ltd - License # 642423
Attachment: Sentinel Notification - Dividend..pdf

Good morning Leonna

Hope all is well

Please see attached Sentinel Reinsurance, Ltd dividend notification as approved by the authority.
Let me know if there are any questions and many thanks for the assistance.

Kind regards
Gareth

Gareth Pereira

Account Manager
areth@beechercarlson.com

T: 404.293.1709 | M: 345.923.1726

Beecher Carlson Cayman, Ltd.

P.O. Box 10193 | KY1-1002

Grand Cayman | Cayman Islands

BC SEN0000083961
11/03/21
Highly Confidential



Case 21-03020-sgj Doc 177-23 Filed 08/04/22 Entered 08/04/22 18:26:09 Page 2 of 2

BEECHER//?ARLSON

Passion. Innovation. Accountability.

Beecher Carlson Cayman, Ltd.

April 26, 2021

Ms. Leonna Saintvil

Insurance Supervision Division
Cayman Islands Monetary Authority
Six Cricket Square

PO Box 10052

Grand Cayman KY1-1001

Cayman Islands

Re: Sentinel Reinsurance, Ltd. (“Sentinel”; License #642423)
Notification — Dividend Payment

Dear Leonna:

Pursuant to “Regulatory Procedure: Approval and Notification of Changes — Class B, C, and D Insurers and Portfolio
Insurance Companies, 4.3.1”, Sentinel is notifying the Authority of a $2,500,00 dividend to be declared and paid.

After the dividend, Sentinel will maintain the following interim balances:

Total Assets: $140,827,475
Total Liabilities: $ 20,651,993
Total Shareholders’ Equity: $123,447,507

In accordance with its dividend policy, approved by the Authority on March 21, 2016, capital and surplus of
$123,447,507 remains well above the minimum capital and surplus of $250,000 (125% of the greater of the
minimum capital requirement and the prescribed capital requirement). In addition, the capital and surplus
exceeds $28,650,000 or 150% of loss reserves. Further, subsequent to the dividend distribution, cash will be
$25,628,032 which exceeds total reserves of $19,100,000.

As you review this notification, please feel free to contact me via email at cprice@beechercarlson.com, by phone
at 928-1127, or my colleague at pgareth@beechercarlson.com should you have any questions regarding the above
or if you need additional information.

Kind regards,

Clayton Price

Managing Director

Beecher Carlson Cayman, Ltd.

As Managers for Sentinel Reinsurance, Ltd.

A.P.O. Box 10193

Anderson Square Building, 5" Floor
64 Shedden Road

Grand Cayman Ky1-1002

Cayman Islands

BC SEN0000083962
11/03/21
Highly Confidential
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re : Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P., Case No:

Debtor : 19-34054-SGJ11
UBS SECURITIES LLC and UBS AG : Adversary No.
LONDON BRANCH, : 21-03020-sgi
Plaintiffs,

Vs.

HIGHLAND CAPITAL MANAGEMENT, L.P.:

Defendant.

DEPOSITION OF JAMES DONDERO
APPEARING REMOTELY FROM DALLAS, TEXAS
MONDAY, MAY 10, 2021

11:00 A.M. EST

Job No.: 371141
Pages 1 - 267
Reported by: Adrienne Mignano, RPR

Appearing remotely

Deposition of JAMES DONDERO, held via Zoom
videoconferencing, pursuant to Notice, before Adrienne
M. Mignano, a Registered Professional Reporter and a

Notary Public in and for the State of New York.
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APPEARANCES

ON BEHALF OF PLAINTIFFS:
ANDREW CLUBOK, ESQUIRE
SARAH TOMKOWIAK, ESQUIRE
KATHRYN GEORGE, ESQUIRE
LATHAM & WATKINS LLP
555 Eleventh Street, NW
Suite 1000
Washington, District of Columbia 20004

(202) 637-2200

ON BEHALF OF DEFENDANT-HIGHLAND CAPITAL MGMT.

ROBERT FEINSTEIN, ESQUIRE
JOHN MORRIS, ESQUIRE

GREGORY DEMO, ESQUIRE

JEFFREY POMERANTZ, ESQUIRE
PACHULSKI STANG ZIEHL & JONES
780 Third Avenue

34th Floor

New York, New York 10017

(212)561-7700

APPEARANCES (Continued)

ON BEHALF OF WITNESS
CLAY TAYLOR, ESQUIRE
BONDS ELLIS EPPICH SCHAFER JONES, LLP
420 Throckmorton Street
Suite 1000
Fort Worth, Texas 76102

(817)405-6900

ALSO PRESENT:
Drew Halton - Videographer
Jordan Collins - Remote Technician

Joshua Tubbs - Remote Technician

PLANET DEPOS
888.433.3767 | WWW.PLANETDEPOS.COM




Transcript of James Dondero

2 (5 to 8

Conducted on May 10, 2021

5 7
1 CONTENTS 1 The videographer today is Drew Halton,
2 2 representing Planet Depos. All participants are
3 EXAMINATION OF JAMES DONDERO PAGE 3 attending remotely.
# By Mr. Clubok 8 4 Would counsel please voice identify
s 5 themselves and state whom they represent.
6 6 MR. CLUBOK: On behalf of UBS, it is
! EXHIBTTS 7 Andrew Clubok, Sarah Tomkowiak and Kathryn George,
8 (Confidential- Not Attached to the Transcript) 8 all frOm Latham&Watkins LLP
9 DEPOSTTION EXHIBLT Proe 9 MR. FEINSTEIN: On behalf of the
10 Exhibit 23 Subpoens o 10 defendant, Highland Capital Management, I'm Robert
11 Exhibit 24 E-mail dated May 6, 2021 66 K K K g
12 Exhibit 25  Revised unaudited finamcial 127 11 Feinstein from Pachulski, Stang, Ziehl & Jones.
" ctatements 12 With me are my colleagues, Jeffrey Pomerantz, John
14 Exhibit 26  One-page Document identifying 163 13 Morris and Gregory Demo.
15 entitics commected to Sentinel 14 MR. TAYLOR: Clay Taylor on behalf of
16 Exhibit 27  E-mail chain 172 15 Jim Dondero, appearing pursuant to a subpoena
17 Exhibit 28 E-mail 184 16 issued to a third-party.
18 Exhibit 29  Document Bates stamped 204 17 Just for purposes of a clean record, I
19 HCMUBS005324 18 believe the case number that was identified was
20 Exhibit 30  Document Bates numbered 5322 211 19 the main bankruptcy case number rather than the
21 Exhibit 31 Letter from McKool Smith dated 231 20 adversary number, and that probably needs to be
22 October 19, 2018 21 corrected.
23 22 THE VIDEOGRAPHER: Sir, if you have
24 23 that available, would you mind reading that into
25 24 the record now?
25 MR. TAYLOR: Certainly.
6 8
1 REMOTE TECH: Thank you to everyone for 1 THE VIDEOGRAPHER: Thank you.
2 attending this proceeding remotely, which we 2 MR. TAYLOR: One second, please. Just
3 anticipate will run smoothly. Please remember to 3 pulling it up.
4 speak slowly and do your best not to talk over one 4 MR. CLUBOK: Ibelieve it is Number
5 another. 5 21-03020-SGJ.
6 Please be aware we are recording this 6 MR. TAYLOR: Thank you, Andy.
7 proceeding for backup purposes. Any 7 THE VIDEOGRAPHER: The court reporter
8 off-the-record discussions should be had away from 8 today is Adrienne Mignano, representing Planet
9 the computer. Please remember to mute your mic 9 Depos.
10 for those conversations. 10 Would the reporter please swear in the
11 Please have your video enabled to help 11 witness.
12 the reporter identify who is speaking. If you are 12 Whereupon,
13 unable to connect with video and are connecting 13 JAMES DONDERO,
14 via phone, please identify yourself each time 14 being first duly sworn or affirmed to testify to
15 before speaking. 15 the truth, the whole truth, and nothing but the
16 I apologize in advance for any 16 truth, was examined and testified as follows:
17 technical-related interruptions. Thank you. 17  EXAMINATION BY COUNSEL FOR THE PLAINTIFF
18 THE VIDEOGRAPHER: Here begins Tape 18 BY MR. CLUBOK:
19 Number 1 in the videotaped deposition of James 19 Q Goodmorning, Mr. Dondero.
20 Dondero in the matter of UBS Securities LLC, et 20 A Good morning.
21 al. versus Highland Capital Management LP in the 21 Q Mr. Dondero, you have been deposed
22 U.S. Bankruptcy Court, Northern District of Texas, 22 before, correct?
23 Dallas Division; Case Number 19-34054-SGJ11. 23 A Yes.
24 Today's date is May 10th, 2021. The 24  Q Many times, right?
25 time on the video monitor is 11:05 a.m. Eastern. 25 A Yes.
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9 11
1 Q And you understand that in a deposition 1 A Yes.
2 we have to be careful not to talk over each other, 2 Q Any reason why you can't give fully
3 right? 3 truthful, accurate answers to questions today?
4 A Yes. 4 A No.
5 Q Ifeither of us -- if I find either of 5 Q Okay. Mr. Dondero, you used to be
6 us doing that, like if I start talking before 6 effectively in charge of Highland Capital
7 you're done answering or if you start answering 7 Management until the bankruptcy, correct?
8 before I'm done talking, I may try to stop and 8 A Yes.
9 reset so the court reporter can get a clean 9 Q And you were also in charge of other
10 record. Do you understand that? 10 entities besides Highland Capital Management,
11 A Okay. 11 correct?
12 Q Andso to that end, if you'd pause for 12 A Yes.
13 just a second when you think I'm done to make sure 13 MR. CLUBOK: Is that noise coming from
14 I'm done, and I'll try to do the same for you, 14 somewhere? Idon't know if you're hearing that.
15 that will help us make sure we don't talk over 15 MR. TAYLOR: Yes, there is an emergency
16 each other as much as possible, okay? 16 alert that is being issued for this area for a
17 A  Yes. 17 severe thunderstorm, and that was what was -- what
18 Q Andyouknow that if you say "uh-huh" 18 you heard in the background. So to the extent we
19 or "uh-uh" and shake your head or something like 19 have a tornado come through, we'll have to shut it
20 that, that may not be clear on the record, and so 20 down.
21 instead of doing that, you'll try to answer with 21 MR. CLUBOK: I think we had a tornado
22 like "yes" or "no" as opposed to head signals or 22 come through one deposition before that I was
23 "uh-huhs"; is that okay? 23 involved with Mr. Dondero, at least one of them, I
24 A Yes. 24 seem to recall. But --
25 Q AndifIcatch you doing it, I'll just 25 THE WITNESS: It will be a sign from

10 12
1 say,is that ayes? I'm not trying to be rude. 1 1 God that you should stop.
2 just want to make sure you're clear if you're 2 MR. CLUBOK: Yeah, well, we'll take it
3 saying "uh-huh" or "uh-uh" or something. If it is 3 as asign from the National Weather Service, too,
4 actually a "no," just tell me, no, that meant that 4 that we should stop.
5 was ano. But I may follow up with you if I catch 5 So let us know, Clay, if you do get any
6 you giving a nonverbal answer, okay? 6 kind of notice like that that says you need to
7 A Yes. 7 take some kind of action.
8 Q And you understand you're under oath 8 Q By the way, Mr. Dondero, do you have
9 and you have to tell the truth as completely and 9 anything at all in front of you as you're sitting
10 accurately as possible? 10 there today?
11 A Yes. 11 A Just the laptop.
12 Q Andyouunderstand if T ask you a 12 Q Just the laptop with the video. Is
13 question that is capable of being answered with a 13 there anything on the laptop other than the Zoom
14 simple yes or no, you will do that, correct? 14 screen for this deposition?
15 A Yes. 15 A Nope.
16 Q And by the way, if I happen to ask -- 16 Q Okay. And youunderstand you're not
17 sometimes I find --  have seen in these 17 allowed to refer to anything -- notes or anything,
18 transcripts where [ may ask a double negative. If 18 assistance in answering questions, without letting
19 I'said, for example, it's not raining outside, and 19 us know that you're doing that, correct?
20 you are like, no, that could be confusing. And if 20 A Yes.
21 I catch us doing that, if I see us doing that, I 21 Q Okay. Thank you.
22 might follow up and sayj, it is true that it is not 22 So, sir, one of the other entities that
23 raining outside, right? I'm just doing that, 23 you -- that you're in control of is an entity
24 again, to make sure the record is clear as opposed 24 Called Sentinel Insurance, correct?
25 to unclear. Is that okay with you? 25 MR. TAYLOR: Objection. Form.
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1 A Twouldn't use the word "control." 1 Q Was it more than $1 million?
2 Q Okay. And I think I said the wrong 2 A Probably, but I don't --
3 name. Ithink it is technically called Sentinel 3 Q Was it more than $10 million?
4 Reinsurance. Is that the name of the entity? 4 A Idon't know.
5 A Tdon't know the official name. It's 5 Q Was it more than $100 million?
6 Sentinel something. 6 MR. TAYLOR: Andy, I'm going to ask
7 Q Okay. And what does Sentinel 7 that youmove on. It's been asked and answered
8 Reinsurance do? 8 four times now.
9 A 1It's an offshore Cayman-based 9 A Ireally don't know, Andy.
10 reinsurance company. 10 Q Wasitmore than $1 billion?
11 Q What does that mean? 11 A It was less than $1 billion, I'm sure,
12 A As far as I understand, it does some 12 but I don't know how much it was.
13 insurance, it does some reinsurance and it -- I 13 Q Okay. Was it less than $500 million?
14 believe it is conforming and it is in compliance 14 MR. TAYLOR: Objection.
15 with regulations regarding qualification as a 15 A Yes.
16 Cayman reinsurer and it invests its capital and 16 Q Okay. Was it less than $100 million?
17 its premiums. 17 A Idon't know.
18 Q Youown part of Sentinel Reinsurance, 18 Q Okay. Was it less than $250 million?
19 correct? 19 MR. TAYLOR: Objection.
20 A Tbelieve I'm a beneficial holder of a 20 A Was it less than -- yes.
21 majority ofit. 21 Q Okay. Was it less than 200 million?
22 Q Okay. You're the beneficial holder of 22 A Yes.
23 the majority of Sentinel Reinsurance, correct? 23  Q Wasitless than 150 million?
24 A Yes. 24 A Yes.
25 Q Andyou have been since its founding, 25 Q Okay. Was it less than 125 million?

14 16
1 correct? 1 A Yes.
2 A Tbelieve so. 2 Q Was it more than 50 million?
3 Q And, in fact, you are the beneficial 3 A Idon't know.
4 holder of approximately 70 percent of the economic 4 Q Was it more than 1 million?
5 interest in Sentinel Reinsurance, correct? 5 A Tdon't know, Andy.
6 A Tbelieve that's approximately correct. 6 Q Okay. So fair to say -- I thought you
7 Q And the other beneficial holder of 7 said it was probably more than a million, you
8 Sentinel Reinsurance is Scott Ellington, right? 8 thought.
9 A TIbelieve so. 9 MR. TAYLOR: Objection. Asked and
10 Q Andyouand Scott Ellington are the 10 answered.
11 only two beneficial holders of the economic 11 A Yes.
12 interest in Sentinel Reinsurance, correct? 12 Q Okay. So is there -- so do you have
13 A I--Idon't know. Ibelieve so,but I 13 any ability to narrow the amount of capital you
14 don't know. 14 invested in Sentinel Reinsurance in a range that
15 Q And that's been the case since the 15 is smaller than from 1 to $125 million?
16 founding of Sentinel Reinsurance, to the best of 16 A Froml1 to 100 would be the range. And
17 your knowledge, correct? 17 I.don't have a basis for knowing more specifically
18 A To the best of my knowledge. 18 than that.
19  Q Didyouinvest any money in Sentinel 19 Q Andyouhave no idea within that range
20 Reinsurance, invest any capital? 20 whether it was closer to 1 million or closer to
21 A [Ibelieve so. 21 100. It's just somewhere in that range and you
22 Q Roughly how much? 22 have no further information. Is that your
23 A Idon't know. 23 testimony?
24  Q Roughly. 24 A Yes.
25 A Idon't know. I don't remember. 25 Q When did you put the capital into
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1 Sentinel Reinsurance? 1 A Idon't know what the address is here.
2 A Idon't know. A half of a dozen years 2 THE WITNESS: Do you know what the
3 ago, I guess. Idon't know. 3 address is here?
4 Q Just at its founding? 4 Hold on one second. We'll get it for
5 A No. Ithink there's been other 5 you.
6 contributions along the way also. 6 MR. TAYLOR: Well, just for purposes of
7 Q Do you have records of how much you've 7 acleanrecord, I'm showing Mr. Dondero something
8 invested into Sentinel Reinsurance? 8 off of my calendar where I have the address
9 A No, I do not. 9 written down so that he can refer to it, and it's
10 Q Youhave no tax records, no records 10 just a calendar appointment from my phone.
11 with your investment, there is no record at all in 11 A It's 2515 McKinney Avenue.
12 your control that would tell you how much you 12 Q Anddo you have a permanent office in
13 invested in Sentinel Reinsurance in a closer 13 that location?
14 approximation than 1 to $100 million? 14 A Yes.
15 A Idon't know. All I know is ifIwas a 15 Q What other entities work in the same
16 tax reporter or ifit was offshore income, or if 16 location that are in any way connected to you?
17 it was -- if it was -- however it was supposed to 17 A NexBank, NextPoint and -- I don't know
18 be properly accounted for, I'm confident that it 18 how we're doing the shared services with
19 was. There was no attempt to not comply with 19 SkyBridge. I don't know if SkyBridge is
20 whatever regulation or taxing was relevant. 20 associated with me. So I -- but they're in the
21 Q Okay. But do you keep records of your 21 offices here, too, at the moment. We're getting
22 investments somewhere? 22 office space -- we were expecting to stay at
23 A Ido not. 23 Highland so it's been a bunch -- it's been a -- we
24  Q Does anyone keep records of your 24 located over here -- relocated over here quickly,
25 investments on your benefit -- 25 but ultimately we'll spread out from here at some
18 20
1 MR. CLUBOK: Strike that. 1 point.
2 Q Does anyone on your behalf keep records 2 Q And you said -- you named a woman who
3 of your investments, to your knowledge, like an 3 had your personal balance sheets, Melissa -- and
4 accountant, a tax preparer, a lawyer, a financial 4 could you spell her last name.
5 advisor, anyone like that? 5 A S-H-R-O-T-H.
6 A The tax department handles all my taxes 6 Q Does she work there in the building
7 domestically, internationally and all the relevant 7 that you're in right now?
8 compliance. My personal balance sheets or assets 8 A Yes.
9 handled by Melissa Schroth in my office. 9 Q And did she previously work for

10 Q Okay. Yousaid the tax department

11 handles all your taxes domestically,

12 internationally and all the relevant compliance.
13 The tax department of what entity?

14 A They were formerly of Highland. Now
15 they're of -- one of the entities over here. I
16 don't know ifit's NextPoint or SkyBridge or
17 whatever.

18 Q When you say "here," where are you

19 physically today?

20 A In the bank next to the -- in the

21 NexBank office space across the street from the
22 old Highland offices.

23 Q Do you have an office there?

24 A Yes.

25 Q What is your business address?

10 Highland Capital Management?

11 A Yes.

12 Q Does Scott Ellington work there?

13 A Thaven't seen him, but I believe so.
14  Q When was the last time you spoke with
15 Scott Ellington?

16 A Lastyear.

17  Q Does Isaac Leventon work there with you
18 in that office?

19 A TIbelieve so, but I haven't seen or

20 talked with him either.

21 Q When was the last time you spoke with
22 Isaac Leventon?

23 A Lastyear.

24 Q Youmean2020?

25 A Yes.
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1 Q Have you in any way communicated 1 SkyBridge and NexBank and NextPoint.
2 directly or indirectly with Scott Ellington about 2 Q Have you spoken with Katie Irving at
3 anything in 20217 3 allin2021?
4 MR. FEINSTEIN: Can Ijust interject 4 A Thave not. Ibelieve she is on
5 here for one second, please? This is Rob 5 maternity leave, still.
6 Feinstein. 6 Q Have you -- when you spoke with
7 So I did want to put a comment on the 7 Mr. Sevilla, did you talk in any way about
8 record regarding Highland Capital Management's 8 Sentinel Reinsurance?
9 attorney-client privilege as it pertains to this 9 A No.
10 deposition. So I want to be very clear that we 10 Q When was the last time you spoke to
11 are not waiving the privilege in regard to 11 anybody about Sentinel Reinsurance other than your
12 anything with one exception, and that is the 12 lawyers?
13 matters and transactions that are discussed in the 13 A Thaven't. I know -- I haven't and I
14 Highland Capital Management motion for approval of 14 have purposely not tried to refamiliarize myself
15 UBS settlement, and I think, in particular, 15 with anything there.
16 paragraphs 5 to 11, which set forth the facts and 16  Q When was the last time you were
17 circumstances regarding the Sentinel Reinsurance 17 familiar with anything --
18 insurance policy and related transactions, and as 18 MR. CLUBOK: Strike that.
19 to those matters, we are not asserting the 19 Q When was the last time you spoke with
20 privilege. 20 anybody about Sentinel Reinsurance prior to 20217
21 BY MR. CLUBOK: 21 MR. TAYLOR: Objection. Form.
22 Q Have youin any way communicated 22 Q Okay. Let me just ask, other than your
23 directly or indirectly with Scott Ellington about 23 lawyers, who was the last person you spoke to
24 anything in 2021? 24 about Sentinel Reinsurance on any matter?
25 A No. 25 A Ican't remember specifically. It

22 24

1 Q Have you communicated directly or

2 indirectly with Isaac Leventon about anything in

3 20217

4 A No.

5 Q Have you communicated with J.P. Sevilla

6 in2021 about anything?

7 A Yes. J.P Sevillais actively engaged

8 inalot of Highland- and NextPoint-related

9 activities. Or not Highland, I'm sorry. Alot of
10 NextPoint-related activities and SkyBridge-related
11 activities.

12 Q Does Mr. Sevilla have an office in the

13 same building you're in now?

14 A Yes. Not in the same floor, but in the

15 same building.

16 Q Andwhen was the last time you spoke

17 with Mr. Sevilla?

18 A Lastweek.

19 Q How about Matt DiOrio? Do you speak

20 with him at all?

21 A Infrequently. Ithink I have spoken to

22 him once this year.

23 Q When was that?

24 A When we first moved here early March to
25 set up the shared services agreement between

would have been -- it would have been Scott
Ellington. AndI-- it would have been sometime
last year. And it really would have been in the
context of we were trying to get a Cayman bank
going, and there was going to be -- there was
going to be some involvement, I think, from
Sentinel and Matt, but we didn't get the bank off
the ground last year.
Q Is this post bankruptcy?
10 A Idon't know. It was either post
11 bankruptcy or shortly before.
12 Q Didyouever speak with Jim Seery about
13 Sentinel Reinsurance?
14 A No, I did not.
15 Q Didyouever speak with John Dubel
16 about Sentinel Reinsurance?
17 A No, Idid not.
18  Q Didyouever speak with Judge Nelms
19 about Sentinel Reinsurance?
20 A No, I did not.
21 Q Did youtell any of the lawyers at the
22 Pachulski law firm anything about Sentinel
23 Reinsurance?
24 A No, I did not.
25 Q Have you ever told anyone at UBS
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anything about Sentinel Reinsurance?

A Ido not think so.

Q You have spoken with Isaac Leventon
about Sentinel Reinsurance in the past, correct?

A No, Ido not believe I have. I
don't -- I didn't think Isaac was materially
involved with Sentinel before.

Q You have spoken to J.P. Sevilla about
Sentinel Reinsurance, right?
10 A No. I--sentinel Reinsurance is not
11 something I was intimately involved with on an
12 operating or day-to-day basis. Ellington is the
13 only person I remember talking to Sentinel about,
14 really, ever.
15 Q The only person you have ever spoken to
16 about Sentinel Reinsurance, as you can recall
17 sitting here today, other than your lawyers in
18 this matter, is Scott Ellington; is that correct?
19 A Yes.
20 Q Have you ever spoken with Matt DiOrio
21 about Sentinel Reinsurance?
22 A No, I have not.
23  Q Have you ever spoken with any of the
24 directors of Sentinel Reinsurance?
25 A No, I have not.

O 0 &N N bW~
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Q Have you ever made decisions on behalf
of Sentinel Reinsurance?

A 1think from time to time I gave some
investment advice, but that's -- that would be the
extent of it.

Q Did you ever make decisions on behalf
of Sentinel Reinsurance?

A Not that I can recall other than, like
I'said, periodically giving investment advice.

10 Q Butyou-- when you say you gave

11 investment advice, who did you give that advice

12 to?

13 A Ellington.

14  Q And that was just advice, it wasn't a

15 directive?

16 A Correct.

17 Q And other than -- and what was that

18 specific advice you gave, if you can recall?

19 A Idon't remember. Just that it was,

20 you know, periodically, infrequently, no more than
21 once -- I would say once a year on average, just
22 advice if they had cash or were repositioning the
23 portfolio.

24  Q Didyoureceive any documents about the

25 financial position of Sentinel Reinsurance?

R 3NN AW =
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A No. Idon't think I ever have.

Q How did you know what was in their
portfolio?

A Ellington would tell me when they had
cash available. It was really when they had cash
available to spend he would be looking for
suggestions.

Q And other than Ellington coming to you
9 for suggestions about how to spend cash that
10 Sentinel Reinsurance had available, you can't
11 recall any other specific business issue that
12 Scott Ellington ever came to you with -- about
13 with respect to Sentinel Reinsurance?

14 A Correct.

15 Q Didyouknow who were the insurers that

16 Sentinel Reinsurance did business with?

17 A No. I mean, I know generally they did

18 some D&O insurance, I think they did some title
19 reinsurance, and they did some other policies.
20 But I don't know who specifically was on the other
21 side of those policies.

22 Q Do you have any idea about anyone who

23 was on the other side of any policy that's ever

24 been issued by Sentinel Reinsurance?

25 A Thave a-- I mean, I have an awareness

0O 2 N N A W -
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of the policy that we're talking about here today,
but it's really just a general awareness.

Q What is your general awareness about
the policy that you're here to talk about today?
A That it's a-- my recollection is that
it's a $100 million, plus/minus, but I think it's
a2 $100 million face policy. And it was done half
a dozen years ago, approximately.
Q Who is the insured?
10 A Idon't know -- Idon't know. I
11 believe it was -- I don't know what part or which
12 entities, but I believe it was -- specifically,
13 but HFP was a holding company structure with four
14 or five different subsidiaries. I believe it was
15 some part of that organization.
16 Q You believe that HFP was the insured
17 under the policy that we're here to talk about
18 today?
19 MR. TAYLOR: Objection. Misstates
20 prior testimony.
21 A Like Isaid, I didn't try and refresh
22 myself on this. Ithought it was either a
23 subsidiary or holding company or part of or all
24 of -- I don't know -- of that entity, as far as I
25 know.
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1 Q Do you know anything else about the 1 Q Who paid for the policy?
2 insureds under the policy other than that? 2 A Ibelieve the beneficiary paid for the
3 A No,Ido not. 3 policy.
4 Q Do you know what the point of the 4 Q Which beneficiary?
5 policyis? 5 A Idon't know. I don't know, whichever
6 MR. TAYLOR: Objection. Vague. 6 was the beneficiary of the policy I believe paid
7 Q Do you know what the policy is designed 7 forit.
8 to insure against? 8 Q And your testimony is that the
9 A TI've never seen the policy. Idon't 9 beneficiary is some part of the HFP complex, as
10 know the specific payout triggers and -- no, I do 10 you call it?
11 not. 11 A Yes.
12 Q Youhave no idea whatsoever, sitting 12 Q Anddid the -- okay. And did you have
13 here today, what this policy that we're here to 13 any --
14 talk about today was designed to insure against. 14 MR. CLUBOK: Strike that.
15 Is that your testimony? 15 Q Whendid you first hear about this
16 A That's correct. I have never seen it. 16 policy?
17 I don't know the specifics ofiit. 17 A Imean, at or about when it was put
18  Q Do you generally know what the policy 18 together. I mean, you know -- yeah, at or about
19 that we're here to talk about today was designed 19 shortly before when it was put together.
20 to ensure against? 20 Q Well, was it -- so shortly before it
21 A Again, just really the most general 21 was put together you were told about it?
22 sense. It was to provide, I believe, cash for 22 A Yes.
23 legal expenses and to defend against any claims, I 23  Q Bywhom?
24 believe, that -- whatever relevant entity was the 24 A I'msorry, was there a question there?
25 beneficiary in the HFP complex, to provide them 25 Q TI'msorry, I said, "By whom?" You said

30 32

with legal fees and serv- -- cash for legal fees
and services to defend itself or operate or -- I
believe that structure was winding down. And it
wasn't really operating as a structure. So I
think it was meant as a transition policy of some
sort, but that's all I know.
Q Do you know -- so I had asked you if
you generally knew what the policy that we're here
9 to talk about today was designed to insure
10 against. You just gave your answer.
11 Is that the entirety of what you know
12 about what the policy was designed to insure
13 against, as you sit here today?
14 MR. TAYLOR: Objection. Asked and
15 answered.
16 A Imean,yes. Iwasn't directly
17 involved with putting the policy together in terms
18 of its terms and specifics.
19 Q SoI'm going to ask you one more time
20 very broadly. Is there anything else at all you
21 know about this policy that you haven't described?
22 MR. TAYLOR: Objection. Vague.
23 A Imean, you can ask me some other
24 specific questions, but I know very little, but
25 there may be something else I know.

0N NN AW -

shortly before the policy --

A Scott Ellington crafted it, and then
Sky -- Ellington handled getting it through
compliance and the insurance company in the
Caymans.

Q Okay. So you first heard about this
policy from Scott Ellington, correct?

A Yes.
9 Q And everything you ever learned about
10 the policy came from Scott Ellington; is that
11 correct?
12 A Yes.
13 Q Andyou-- and Scott Ellington told you
14 that he had crafted the policy?
15 A Again, there was a business purpose in
16 terms of the entities winding down and ceasing to
17 exist. Ithink they had been completely written
18 off for tax purposes and the boards weren't in
19 existence anymore, and there was no management in
20 existence anymore and there was a business purpose
21 to winding it down and crafting it as an insurance
22 policy.
23 Q My question was much simpler. My
24 question was, is it true that Scott Ellington told
25 you that he had crafted the policy?

@ 3NN AW~
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1 A Yes. I mean, whether it was him
2 directly or him working with reinsurance brokers
3 or him working with third parties, I don't know.
4 But he was the one that brought it to me or -- and
5 proposed the policy.
6 Q And what did Scott tell you about why
7 he was proposing the policy?
8 MR. TAYLOR: Objection. Form. Calls
9 for hearsay.
10 A Thave answered this already, but,
11 again, that there was a business purpose that I'd
12 said already in terms of it was an illiquid pool
13 of assets that was cash deficient, cash deprived
14 that needed on a longer term basis liquidity and
15 an ability to fund legal fees and orchestrate
16 legal activities. Whether it was defensive or
17 offensive, I don't know. But it needed
18 functionality and it needed liquidity.
19  Q Did Scott tell you any other purpose
20 for why he was proposing the policy other than
21 what you've just described?
22 MR. TAYLOR: Objection. Form.
23 A That's the purpose as I understood it
24 and remember it.
25 Q What do you mean by "orchestrate legal
34
activities"? What does that mean, as you used
that phrase?

A Well, again, there was no staff and no
board left and no functioning apparatus at HFP.
So it had no ability to operate or, you know,
defend itself or coordinate legal activities or
operating activities or if there was any residual
tax issue or anything. So the policy, like I
said, I believe remedied all that and provided
10 transition going forward.

11 Q Transition to what?

12 A Transition to going out of business or

13 ceasing to exist yet handling any residual

14 activities.

15 Q What were the residual activities of

16 HFP at that point?

17 A Again, I understood them just broadly

18 to be regulatory and legal and, you know, some
19 residual operating activities. You know, when --
20 I mean, let's just take the tax thing, for

21 example. When you declare something ultimately
22 worthless and non-operating so that the investors
23 can take a write-off, the tax authorities can

24 question that or challenge that or litigate that,
25 and then you need to be able to defend it. And

o 1NN AW~

then any -- you know, similarly, any business
issues or legacy issues, whether it's around --
you know, UBS or Citibank or Barclays or any other
institutions that had conflict with HFP, you know,
there's, you know, a chance that that stuff could
be active again.
Q At the time the insurance policy was
taken out, you knew that HFP was in litigation
with UBS, correct?
10 A Idon't know ifthat's true. I don't
11 know -- I don't remember. I don't remember -- I
12 don't remember if the UBS litigation was active or
13 real when the policy was taken out. It could have
14 been -- it might have been -- the UBS litigation
15 has been out there for along time, but I don't
16 know specifically.
17  Q Youknow the policy was specifically --
18 MR. CLUBOK: Strike that.
19 Q Youknow that part of the reason for
20 the policy was specifically to address the UBS
21 litigation; isn't that true?
22 A Iwould rather stay with the testimony
23 that I just gave. I understood it to be broadly
24 based to handle any residual activities on the
25 litigation or regulatory or tax side.

O 0 N & N A W N -
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Q Did you know at the time the policy was
taken out whether or not, in some part, it was
directed specifically to address the UBS
litigation?

A Idon't know.

Q Youdon't know if you knew or you
didn't know at the time?

A Idon't know. I don't recall it
being -- I don't recall it being specifically to
10 UBS so I-- I don't recall that so I don't want to
11 say that.
12 Q Was there ever any analysis done to
13 indicate how the policy could fit into the
14 strategy for dealing with UBS in its litigation?
15 A Not that I saw.
16  Q Did Mr. Ellington ever tell you in any
17 words or substance how the policy could be used in
18 connection with dealing with the UBS litigation?
19 MR. TAYLOR: Objection. Calls for
20 hearsay.
21 A Again, my general understanding was to
22 provide liquidity and capability to wind down
23 legal issues that -- I believe, and the way it was
24 characterized in my memory is that none of the
25 legal issues were viewed as material. They were
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1 viewed as normal course resolutions of an entity 1 agreement? For instance, would he help you in
2 that was going out of business. So it wasn't -- 2 your role as one of the advisors or for Sentinel
3 it wasn't in anticipation or because of one 3 Reinsurance and give those entities counsel also?
4 particular thing. It was to handle liquidity and 4 THE WITNESS: Imean, yeah. I mean,
5 functionality issues that the dead entity had. 5 besides working for various entities, he did give
6 Q That wasn't my question. My question 6 me legal advice often, too.
7 is, did Mr. Ellington ever tell you in words or 7 MR. TAYLOR: So, Andy, based upon that,
8 substance how the policy could be used 8 we've got to assert the privilege. Idon't know
9 specifically in connection with dealing with the 9 exactly all of the roles Mr. Ellington may have
10 UBS litigation? 10 been filling, but if he was filling other types of
11 MR. TAYLOR: Same objection. Calls for 11 roles under a shared services agreement or other,
12 hearsay. 12 that advice could have been to other clients, some
13 A The answer is no. Or no, not -- I 13 of which are not Highland Capital entity ones, and
14 don't remember -- I have no recollection of it 14 he can't answer those questions.
15 being -- of him having any specific comments or 15 MR. CLUBOK: Okay. Hold on a second
16 thoughts regarding the handling of the UBS 16 here.
17 litigation via the policy. 17  Q Mr. Dondero, did Mr. Ellington ever
18  Q Did Mr. Ellington, at or around the 18 give legal advice to Sentinel Reinsurance, as far
19 time the policy was being taken out, talk to you 19 as you know?
20 about a strategy for settling the UBS litigation? 20 A I'msure he did, actually. I mean, I
21 MR. TAYLOR: Hold on. Before you 21 think that was part of his role and function in
22 answer that, is Mr. Ellington an attorney at all? 22 Sentinel.
23 THE WITNESS: He is. 23 Q You think as part of his role and
24 MR. TAYLOR: So I'm going to have to 24 function in Sentinel, he was an attorney in
25 ask that he not disclose -- first of all, it calls 25 addition to a part owner, giving legal advice to

38 40
1 for hearsay, and, second of all, it invades the 1 Sentinel Reinsurance, a Cayman-based company; is
2 attorney-client privilege and I'm instructing him 2 that correct?
3 not to answer. 3 A Yes.
4 MR. CLUBOK: Hold on asecond. I 4 Q And did you ever receive any legal
5 believe -- 5 advice from Scott Ellington that was specifically
6 Q Mr. Dondero, Mr. Ellington at the time 6 directed at Sentinel Reinsurance, as far as you
7 was the general counsel of Highland Capital 7 know?
8 Management, correct? 8 A Ididnot receive it, no. I mean,
9 A Yes. 9 yeah, no, I don't have specific awareness.
10 MR. CLUBOK: And the privilege, I 10 Q Okay. So this particular
11 believe, belongs to Highland Capital Management, 11 conversation -- when Mr. Ellington came to you and
12 who is here being represented by Mr. Feinstein. 12 said, we're going to -- came to you to talk to you
13 Mr. Feinstein -- 13 about the policy, he was not speaking to you as a
14 MR. FEINSTEIN: Right. And we are not 14 representative of Sentinel Reinsurance, correct?
15 asserting it as to conversations that in-house 15 A Idon't know. Ican't say because --
16 counsel had with anyone on this topic. 16 Q Well, let me ask it slightly
17 MR. TAYLOR: And just so I'm clear, did 17 differently. When you considered -- you approved
18 Mr. Ellington have any other roles as counsel for 18 the policy, correct?
19 you in any other capacity in non-Highland Capital, 19 A Yeah, I approved of him moving forward
20 other than as a debtor? Did he advise you in any 20 with the policy, yes.
21 of your other roles for -- 21 Q And did you approve on behalf of
22 THE WIINESS: Imean, yeah, he has 22 Sentinel Reinsurance with Mr. Ellington moving
23 helped out on a lot of different things. Yes. 23 forward with the policy?
24 MR. TAYLOR: So the record is clear, 24 A No. He just -- he ran it by me as a
25 was Mr. Ellington under the shared services 25 solution and a business idea.
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1 Q Okay. And he ran that by you -- okay. 1 Mr. Ellington was acting on behalf of and that you
2 So as a solution as a business idea -- 2 have the right to instruct Mr. Dondero not to
3 so as asolution as a business idea, did 3 answer. That's what [ want to get to. I'm
4 Mr. Ellington tell you in words or substance that 4 looking at this realtime. Idon't see any
5 the policy would assist in a strategy for settling 5 specific entities mentioned. You are just saying
6 the UBS litigation? 6 you assume that or you generally think that may be
7 MR. TAYLOR: Objection. Calls for 7 and et cetera.
8 hearsay. And just because something is a business 8 MR. TAYLOR: It could be Sentinel
9 solution doesn't mean it doesn't have legal 9 Reinsurance, Andy.
10 aspects, Andy. So, again, we have the 10 MR. CLUBOK: Sentinel Reinsurance -- he
11 attorney-client privilege. 11 just said that he was not accepting -- he was not
12 MR. CLUBOK: And, specifically, 12 acting on behalf of Sentinel Reinsurance when
13 Mr. Taylor, what's the attorney-client privilege 13 Mr. Ellington gave him this suggestion.
14 that you are claiming? In what capacity was 14 Do you represent Sentinel Reinsurance?
15 Mr. Ellington acting as an attorney and in what 15 MR. TAYLOR: Ido not, but I can't let
16 capacity is Mr. Dondero receiving statements from 16 my client waive their privilege.
17 him that is causing you to assert the privilege on 17 MR. CLUBOK: Okay.
18 this particular line of questioning? 18 Q Didyou -- Mr. Dondero, did you -- by
19 MR. TAYLOR: So it's my understanding, 19 the way, Mr. Dondero, what are you looking at
20 and Mr. Dondero can correct me if I'm wrong, that 20 right now?
21 Mr. Ellington under the shared services agreement 21 A My thumbnails.
22 not only provided legal services directly to 22 Q No, youweren't looking at your
23 Highland Capital Management but also to other 23 thumbnails. Is that it? You weren't --
24 subsidiaries that are not owned nor controlled by 24 MR. TAYLOR: Andy --
25 Highland Capital as we sit here today, and [ am 25 A Iwaslooking at my thumbnails.
42 44
1 merely asking that Mr. Dondero carefully consider 1 MR. TAYLOR: -- I canrepresent to you
2 whether any of those services were legal services 2 he is not holding anything in his hands,
3 directed to non-Highland Capital Management 3 electronic, paper or otherwise.
4 entities. That is it. 4 MR. CLUBOK: Mr. Dondero -- Mr. Dondero
5 I don't know exactly what might or 5 has already testified that he received no legal
6 might not have been said. First of all, it calls 6 advice on behalf of Sentinel Reinsurance from
7 for hearsay, but, second of all, to the extent 7 Scott Ellington. So do you have any others that
8 that there was any legal advice rendered to any 8 youare claiming other than Sentinel Reinsurance
9 non-Highland Capital Management entity that is not 9 that Mr. Ellington supposedly gave advice on
10 controlled by Highland Capital today, I believe 10 behalf of in this conversation that I was asking
11 you have to assert the attorney-client privilege, 11 Mr. Dondero about, that you're instructing on
12 Andy. 12 their behalf Mr. Dondero not to answer?
13 MR. CLUBOK: Okay. So two things. 13 MR. TAYLOR: I'm just representing
14 First of all, just generally speaking, I'm going 14 Mr. Dondero individually. There could be other
15 to ask you to stop making hearsay objections. You 15 entities. Ibelieve there's three different
16 know those are preserved. You don't have to make 16 entities to whom you directed litigation hold
17 them at a deposition. In fact, you're not allowed 17 letters. I'm not representing those, but to the
18 to under the federal rules. So I'm just going to 18 extent any of those other two -- one of them had
19 ask you to stop continually making hearsay 19 the name Sentinel in them and one did not.
20 objections, please. Those objections, as you know 20 To the extent that any of those
21 well, are preserved. You make form and foundation 21 entities received legal advice from Mr. Ellington
22 objections, other than privilege. 22 and that was legal advice, he can't answer to
23 Second of all, with respect to the 23 those entities either. He can't waive their
24 privilege, I am asking you for -- you cannot name 24 privilege.
25 aspecific entity that you are asserting that 25 MR. CLUBOK: Okay. What entity -- name
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an entity other than -- are you asserting a
privilege on behalf of Sentinel Reinsurance even
in light of what Mr. Dondero has testified under
oath? Yes or no?

MR. TAYLOR: I'm asking him to consider
that he cannot waive those privileges on behalf of
those entities.

MR. CLUBOK: Okay. You're asking him
9 to consider. You're not -- are you instructing
10 him not to answer on behalf of Sentinel
11 Reinsurance? I just -- you did before.

12 MR. TAYLOR: It's impossible to answer,
13 Andy, because I don't know exactly what was told
14 to him. Idon't know --

15 MR. CLUBOK: Are you instructing him
16 not to answer, Clay?

17 MR. TAYLOR: I'm instructing him not to
18 answer if he got any legal advice on behalf of any
19 of those entities.

20 MR. CLUBOK: Okay. All right.

21 Q So I'm going to go back to my question
22 then, Mr. Dondero.

23 Well, first of all, you didn't get

24 legal advice on behalf of Sentinel Reinsurance in
25 this conversation with Scott Ellington about
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establishing the policy, correct?

A DidIget--1I'msorry, did I get legal
advice from Scott Ellington regarding --

Q Was he acting as your lawyer with
respect to Sentinel Reinsurance or was he acting
as your lawyer with respect to Highland Capital
and the other funds?

A I'mean, I think he's always wearing
multiple legal hats.
10  Q Didyou think at the time he broached
11 this policy with you he was wearing a legal hat
12 with respect to Sentinel Reinsurance?
13 A Yes, and with regard to Highland also.
14 Q You think -- so you were -- were you --
15 you were receiving legal advice from Scott
16 Ellington in your capacity as a majority owner of
17 Sentinel Reinsurance when he first broached you
18 about this policy?
19 A Ithink he was wearing a hat -- alegal
20 hat from a Sentinel perspective in terms of
21 structuring and understanding the policy, in order
22 to achieve the business purpose that he was trying
23 to achieve, that he then had to run through
24 Highland compliance.
25 Q So wait a second. Was there a shared
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services agreement with Sentinel Reinsurance and
any other Highland entity?

A Idon't know. I don't know if there
was a formal one there. There were formal shared
services agreements and then there were informal
shared services agreements.
Q Are you aware, sitting here today, of
any formal shared services agreements with
9 Sentinel Reinsurance and any other Highland
10 entity?
11 A Idon't know.
12 Q Youdon't knowif you are aware or, as
13 youssit here today, it's true that you're not
14 aware of any such shared services agreement
15 between Sentinel Reinsurance and Highland; isn't
16 that true?
17 A I--Idon't know, meaning I don't have
18 awareness, but I'm -- and I don't want that to
19 imply that there is or isn't one. I don't know.
20  Q So getting back to Mr. Ellington, when
21 he first broached you -- so I want to understand
22 this. He broached you. At that time you were the
23 president of Highland Capital Management, correct?
24 A Yes.
25 Q And you were the sole director of --
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1 MR. CLUBOK: Strike that.
2 Q Youwere in control of what was left of
3 Highland Financial Partners and its subsidiaries,
4 correct?
5 A Tdon't know ifit was me or Highland,
6 but we were trying to take aleadership role in
7 winding that entity down.
8 Q You, Jim Dondero, were the decision
9 maker for what was left of Highland Financial
10 Partners and its subsidiaries at the time
11 Mr. Ellington approached you about this insurance
12 policy, correct?
13 A Generally.
14  Q Andwhen Mr. Ellington talked to you
15 about this insurance policy, you say he was
16 wearing many legal hats. Was one of the legal
17 hats he was wearing, to your knowledge, as a legal
18 advisor to Sentinel reinsurance?
19 A [Ibelieve so.
20  Q And was one of the legal hats that he
21 was wearing when he approached you about the
22 insurance policy as a legal advisor to Highland
23 Capital Management?
24 A [Ibelieve so.
25  Q Andwas one of the legal hats that
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1 Mr. Ellington was wearing when he approached you 1 asserting the privilege. So I'm going to ask the
2 about this insurance policy was as a legal advisor 2 question, given the record that we have just heard
3 to Highland Financial Partners? 3 one more time and ask, did Scott Ellington, in
4 A TIbelieve so. 4 words or substance, ever mention dealing with UBS
5 Q And was one of the legal hats that 5 as one of the business reasons for entering into
6 Mr. Ellington was wearing when he approached you 6 the insurance policy that we're here to discuss?
7 with respect to this insurance policy was as a 7 MR. TAYLOR: And, Andy, I'm going to
8 legal advisor to all of Highland Financial 8 make my objection but tell Mr. Dondero it's the
9 Partners subsidiaries? 9 same objection, attorney-client privilege, but
10 A I--Ibelieve so. 10 subject thereto, given the foundation you laid,
11 Q And was one of the legal hats that 11 that you can answer subject to my objection.
12 Mr. Ellington was wearing when he approached you 12 A Okay. I'dlike to get -- can I have an
13 with respect to the insurance policy a legal 13 uninterrupted 30-second moment to describe
14 advisor to Highland CDO Fund and its subsidiaries? 14 contextually and answer your question in a way
15 A I--Idon't know if that was relevant 15 that I think connects everything together? IfI
16 or ifI had any -- I don't know if that was 16 can go on --
17 relevant -- we've had a lot of names that are 17 Q Youcando that. I may go back and ask
18 similar. I'm not even sure what fund that is, per 18 my question again if you don't answer it, but go
19 se, but I don't remember that one specifically. 19 ahead.
20 MR. CLUBOK: By the way, just for the 20 A Okay.
21 record, I know it is hard to -- in the rough -- 21 We filed in October '19. In August of
22 this is CD -- as in David -- O Fund, CDO Fund. 22 '19, Ellington and I believed we had a handshake
23 THE WITNESS: Okay. Yeah,I-- 23 agreement with UBS to settle all outstanding
24 MR. CLUBOK: I think the court reporter 24 issues and get back to most favored nation status
25 heard me say CEO Fund, or at least that's the way 25 instead of our real estate group, that has been
50 52
1 it came out on the rough. 1 growing aggressively and would have nice business
2 Q SoIjust -- I want to make sure that 2 reasons to do business with UBS -- instead of both
3 you know, Jim, I'm saying Highland CDO Fund. Have 3 firms not doing business together, we believed we
4 you heard of that? 4 had a handshake agreement with UBS that, Andy, you
5 A Yeah, I don't remember what fund that 5 were involvedin. And we believed that that
6 is. 6 agreement was for 7 million of cash and 10 million
7 Q Are you aware that UBS obtained a 7 of future business.
8 judgment against two funds that you formerly were 8 And it wasn't that we thought those
9 involved with? 9 monies were for justified damages to UBS for
10 A Are you talking about the recent 10 whatever cases were outstanding in the past
11 judgment? 11 because we truly believed we had paid for releases
12 Q Yes, the recent judgment. 12 from UBS twice. We felt like we had paid
13 A Yes. 13 120 million in securities in 2008 or 2009, and
14  Q Andwho was that judgment against, do 14 then we felt via the 2015 Redeemer settlement --
15 you know? 15 Redeemer and Credit Strat settlement of 72 million
16 A Ido not. 16 or $77 million, we felt like we had paid for the
17  Q Do you have any idea who are the 17 same releases from UBS twice, and we believed that
18 parties that are responsible for the 18 we had no liabilities whatsoever with UBS, and we
19 billion-dollar judgment that UBS obtained? 19 believed that the ongoing litigation was just a
20 A Ido not. 20 cloud over the firm's doing business, and it was
21 Q Getting back to Mr. Ellington, I will 21 worth us paying $7 million of cash and 10 million
22 say that, at a bare minimum, if this conversation 22 of future business to put it behind us.
23 was privileged, it was a joint privilege and we 23 So our frame of mind in August of
24 have a representative of Highland Capital 24 2019 -- our frame of mind, meaning my frame of
25 Management here, who have said they are not 25 mind and Ellington's frame of mind -- was that the
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UBS claims were de minimis, but it was worth
paying seven of cash and ten million of future
business to put it behind us.

The case had been dormant for an
extended period of time. And when I say "an
extended period of time," it would be in the years
prior to 2019, incorporating when this reinsurance
policy was done at Sentinel. So the reinsurance
policy, when it was done at Sentinel, was done to
10 wrap up the HFP issues in aggregate, including all
11 legal, regulatory, compliance, tax, operating
12 issues, et cetera.
13 It wasn't done in anticipation of or
14 trying to circumvent or prepare for some big UBS
15 judgment because at that period of time, we truly,
16 and, I think, UBS truly thought that their claims
17 were zero or de minimis because as recently as
18 August 0f2019 we had a handshake agreement to
19 settle them for 7 million in cash and 10 million
20 of future business, which is de minimis in the
21 overall scheme of things and de minimis relative
22 to HFP or the Sentinel policy, et cetera.
23 So that's my overall testimony on the
24 subject, and I don't know much more beyond that.
25 Q Okay. Let me go back to the question I
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world that reflect that supposed handshake
agreement?

A You know, Andy, I believe -- I know I
heard it from Seery or from UCC -- or not UCC --
from independent board members or from the
mediators last year, that there was a point in
time where you admitted that there was a handshake
agreement, but -- on those numbers at that time,
but that was then and this is now, and now you
10 guys have a different view and you also have a New
11 York action.
12 And I-- so Idon't have -- I don't
13 have anything written that's been put in front of
14 me, but I do believe there are people who will say
15 that you admitted that occurred. You were
16 involved with the Indian guy who came over from
17 London. You were involved with the meetings with
18 Ellington. I-- but I don't have anything in
19 writing to support it.
20 Q My questionis, are you aware of any
21 document in the world that reflects the supposed
22 handshake agreement from August of 2019 that you
23 just described?
24 A Ido not. Ido not have such a paper.
25 Q Are you aware of any such documents in
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1 asked you and then we'll cover some of the things 1 the world, even if you don't have them, that
2 youjust said. 2 reflect the supposed handshake agreement from
3 So, first of all, you're talking about 3 August of 2019 that you just described?
4 October of -- you said, "October of '19 we filed." 4 A Ido not. Ido not have them and I do
5 Youmean you filed for bankruptcy in October of 5 not have awareness of them.
6 '19? 6 Q Now, you claim -- now, you claim that
7 A Highland filed, I think, on 7 Jim Seery told you that there had been an
8 October 16th 0f2019. 8 agreement from August of 2019?
9 Q Okay. You-- Highland Capital 9 A No, no, no. And I'm not sure it was
10 Management filed for bankruptcy on October 16th, 10 Seery or somebody else under --
11 2019, correct? 11 Q Let's start with Jim Seery, okay. You
12 A Correct. 12 said that -- so did Jim Seery, in words or
13 Q Andyouclaim that in August 0of 2019, 13 substance, ever tell you that there was a
14 just a few months before that, there was a 14 handshake agreement in August of 2019 along the
15 handshake deal with UBS to settle all outstanding 15 lines that you've just described?
16 matters. Is that your claim? 16 A Itwas--myrecollectionis it was
17 A Yes. 17 either Jim Seery or somebody else on the
18 Q Andhave you seen any documents that 18 independent board --
19 support that claim? 19 Q Okay.
20 MR. TAYLOR: Objection. Form. 20 A --said that subsequent, meaning in --
21 MR. CLUBOK: Withdrawn. 21 sometime in 2020, around the arbitration or
22 Q Have youseen any documents that 22 mediation, I believe, that you admitted to people
23 reflect that supposed handshake agreement? 23 or to the arbitrators that there was an agreement
24 A No, I have not. 24 in principle but it hadn't been finalized or
25 Q Are you aware of any documents in the 25 documented, but that was then and this is now.
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Q Okay. The other independent board
members were John Dubel and Judge Russ Nelms; is
that right?

A Yes.

Q So it's your testimony that either Jim
Seery or John Dubel or Russell Nelms told you that
there had been a handshake deal in August of 2019
along the lines of what you've just described. Is
that your testimony?
10 A Yes.
11 Q And you can't remember which of those
12 three supposedly told you this, correct?
13 A Correct.
14  Q Okay. Now, other than the supposed
15 conversation between one of these three directors
16 about this supposed deal, had you ever heard of
17 that supposed handshake deal before that time?
18 A Well, from Scott Ellington, who
19 negotiated with you and the guy from London.
20 Q Okay. So Scott Ellington told you that
21 there was a handshake deal in August of 2019
22 whereby you would pay $7 million and $10 million
23 of additional business to resolve all the claims
24 that UBS had against Highland and the affiliated
25 funds? Is that your testimony?
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A Yes, correct.

Q And did Mr. -- when did Mr. Ellington
tell you this?

A At or about when he came back from the
meeting with you and the guy from India -- or you
and the Indian guy from London.

Q And this was in August of 2019?

A Yes.

9 Q And did Mr. Ellington give you any more

10 specifics about this supposed handshake deal?

11 A Those were the primary business points
12 Iremember. Idon't remember others.

13 Q DidMr. Ellington tell you who shook

14 hands on this deal, supposedly?

15 A Idon't know the name of the Indian

16 guy, but I know -- we do have the calendar

17 meetings that you attended, he attended, the

18 Indian guy attended, you know, et cetera, but I
19 don't know his name off the top of my head.

20  Q Sorry, you have calendar meetings?

21 Where?

22 A No, no, I mean, they were orchestrated

23 meetings, Andy. I mean, you, Scott, the guy from
24 UBS from -- I think he was from London. I don't
25 remember whether you had the meeting in New York
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or London, but we do have calendar documentation
of you guys' meeting, I'm sure we do.

Q And--

A Andy, listen, I know I can't enforce a
handshake agreement. You know, my life would be
easier and we would have a nice residual value to
Highland ifI could force the handshake agreement
to be reality. I know I can't force it, but what
I'm trying to just lay the ground work of is that
10 we never viewed the UBS claims -- prior to you
11 getting the judgment out of the judge in New York,
12 we never viewed the UBS claims as material or
13 significant until then.

14 Q Well, prior to then, you knew that if

15 UBS were to win its case, the consequences for

16 Highland could be catastrophic, correct?

17 A No, we never viewed them as a material,
18 legitimate claim. We believe we had paid for the
19 releases twice before. I don't know what happened
20 in New York, and I haven't looked at the case. 1
21 don't know what she actually awarded. I don't

22 know if we were properly represented or ifit was
23 done. I don't know ifit's appealable. I don't

24 know what the New York Circuits represents.

25 But I'm just saying that prior to that
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judgment coming around, we did not believe, and I
don't believe you believed either in August of '19
that the UBS claims were material up until that
point. But congratulations on getting a big award
out of New York.

Q Your testimony is that prior to the
time the judgment was awarded, you never believed
there was any possibility of UBS obtaining more
9 than, say, $7 million in total from its lawsuit
10 that was pending in New York; is that correct?
11 A That's right, 7, 10, 5, 20, I mean,
12 something de minimis, something nominal, you
13 know -- I mean, there's always a risk that it --
14 you know, just like, you know, we -- Highland went
15 into bankruptcy and there were 110 million of
16 claims that have now ballooned to 300, you know.
17 So, you know, things can always go awry, but yes,
18 that was our opinion.
19 Q So your opinion was there was never a
20 realistic possibility of the total liability in
21 connection with the UBS legal action in New York
22 ever being more than, say, 10 or $20 million,
23 correct?
24 A We thought it was something that --
25 like any other potential or lingering claim from
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UBS or Barclays or from Citibank or from
regulators or from tax authorities, you know, we
thought they were all normal course of business
that would be resolved for not material amounts of
money, correct.

Q And when you say "we," who is the "we"
in that sentence? Are you speaking on behalf of
Highland Capital Management, are you speaking on
9 behalf of Sentinel Reinsurance or on behalf of HFP
10 or all of the above?
11 A All of the above. And I think that was
12 Ellington's view also, and that's why it made
13 sense to transition an otherwise dead entity via
14 the insurance policy.
15 Q Whatis the insurance -- okay. So
16 getting back to my original question, what, if
17 anything, did Mr. Ellington ever tell you, at the
18 time the insurance policy was being considered,
19 with respect to how it would impact the UBS
20 litigation?
21 A I'mean,like I said, there wasn't -- it
22 wasn't a specific concern regarding UBS. It was
23 to handle the transition of an otherwise dead
24 entity that was illiquid that still had operating
25 issues without a board and without any management

62

team and without any way to pay anybody. It was a
way to transition all issues, but it wasn't
anything specific to UBS that I recall at the
time.

Q Okay. So when you -- and we jumped --
you jumped ahead and started talking about August
'19, but the policy was taken out, you know,
approximately four years or so ago. So let's say
2017.
10 A Okay.
11 Q Backin 2017, you're saying, the policy
12 was not in any way specifically directed at UBS,
13 correct?
14 A Correct.
15 Q Okay. And the policy back in 2017 was
16 not issued with the UBS litigation in mind,
17 correct?
18 A Yes, that's correct.
19 Q Andin--and Mr. Ellington never
20 raised how the policy could impact the UBS
21 litigation when he gave you the business reasons
22 for taking out the policy, correct?
23 A Correct.
24 MR. CLUBOK: I think this might be a
25 good time to take a break, if you want one. If
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1 youdon't, I'll continue going. So it's up to

2 you.

3 THE WITNESS: You know what, I have --
4 at 11:30 I need half an hour. Ihave got a

5 half-hour meeting I can't move.

6 MR. CLUBOK: Okay. If that's the case,
7 then let's keep going for another 11 minutes.

8 THE WITNESS: Yes.

9 MR. CLUBOK: Okay. Let's continue
10 going, then.

11 Is that okay, Clay?

12 MR. TAYLOR: Yes.

13 THE WITNESS: Yes.

14 MR. CLUBOK: Okay.

15 So -- we're going to just -- I just

16 want to show you a copy of the subpoena we issued
17 for your testimony today.

18 If you could put that up, and I believe

19 we'll mark it as Exhibit 23.

20 (Deposition Exhibit 23 marked for

21 identification.)

22 REMOTE TECH: Pardon me, Counsel, which
23 tab is that?

24 MR. CLUBOK: It was something

25 Ms. George just sent you, probably the last thing

she sent you, two documents. One is the subpoena
and one is Mr. Dondero's response via counsel.
REMOTE TECH: Please stand by.
MR. TAYLOR: Andy, why are we -- just
for my curiosity, why are we starting with 23?
MR. CLUBOK: Because we're
continuing -- we've already marked some exhibits
in this action. So, you'll see, we'll go through
9 Exhibits 1 and 2 and 3 later, but they have
10 already been marked in previous depositions.
11 MR. TAYLOR: Okay.
12 MR. CLUBOK: We're just -- we're trying
13 to keep one set instead of starting every
14 deposition over at 1, which gets very confusing.
15 Then you have, like, ten Exhibit 1s.
16 MR. TAYLOR: Understood. Thank you.
17 MR. CLUBOK: Sure.
18  Q So here is Exhibit 23. This is Exhibit
19 23 for this action. And Exhibit 23 is a copy of
20 the Subpoena to Produce Documents, Information, or
21 Objects or to Permit Inspection of Premises in a
22 Bankruptcy Case. Do you see that?
23 A Yes.
24  Q And have you seen that subpoena before
25 today?
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1 A Tbelieve so. 1 MR. CLUBOK: No. I'll have to -- I'll
2 Q AndifIcould have control of it, 2 assess during the break and see if [ can get an
3 Jordan. 3 estimate. We have another break that we have to
4 REMOTE TECH: One moment, please. 4 take, too. What time is the hear- -- is there a
5 All right. Sir, I've given you 5 hearing still set for today?
6 control. If you could just click on your screen. 6 MR. TAYLOR: 1:30, and yes.
7 BYMR. CLUBOK: 7 MR. CLUBOK: Is that substantive or
8 Q And so you say you believe you have 8 justacall?
9 seen this Exhibit 23. Are you sure you have seen 9 MR. TAYLOR: We just have to dial in,
10 it? 10 but both of us have to be there, both he and 1.
11 A Ithinkit was stapled to -- wasn't it 11 MR. CLUBOK: I'm just saying, it's
12 part of everything else that was sent over? But 12 supposed to be a short meeting, I take it?
13 this is what covers discovery requests, right? 13 MR. TAYLOR: Actually, I think it might
14 Q Correct. 14 be alittle more substantive, but I'm not sure.
15 A Yeah. 15 It's a docket call and we do have a motion for
16 Q And, in particular, there was an 16 continuance which will be argued. So I'm just not
17 attachment or a page that [ have got on the screen 17 sure how long it's going to take, 30 minutes to an
18 now. It starts with Roman numeral III. It says, 18 hour, my guesstimate.
19 "Documents to be produced." 19 MR. CLUBOK: Okay.
20 A Yes. 20 If T can have the control too, Jordan,
21 Q And did you review Roman numeral III 21 please.
22 and the 12 categories of documents that you were 22 Thank you.
23 under subpoena to produce? 23 Q Mr. Dondero, I've got up here an e-mail
24 A Yes. 24 from Roland Schafer to Andrew Clubok and Katie
25 Q And did you make an effort to locate 25 George, copying Clay Taylor and Bryan Assink, with
66 68
1 documents responsive to that subpoena? 1 the subject, "Dondero Subpoena.”
2 A Yes. 2 Have you seen this document before?
3 MR. CLUBOK: And we're going to put up 3 A Yes.
4 what we're going to mark as Exhibit 24. Itis a 4 Q Andit's been marked as Exhibit 24. In
5 response that we received to the subpoena last 5 Exhibit 24 Mr. Schafer says that they have
6 week. 6 completed their "search of the e-mail/documents to
7 REMOTE TECH: Please stand by. 7 which we have access. Keep in mind that
8 (Deposition Exhibit 24 marked for 8 Mr. Dondero was exclusively on the HCMLP e-mail
9 identification.) 9 until December 30th, 2020." He now has a NexBank
10 Q ItisaMay6th,2021 e-mail from 10 e-mail account and beginning in late March 2021 he
11 Schafer to Clubok. 11 moved to NextPoint e-mail. Or he had a NexBank
12 MR. TAYLOR: We're not seeing that, 12 e-mail account, I should say, in the beginning of
13 Andy. 13 late March 2021. And he said that the only
14 MR. CLUBOK: It will just take a 14 documents are communications between yourself and
15 second. Ithink Jordan is putting it up. There's 15 his law firm, and that's it, that in any way are
16 alittle bit of a lag with this process. I'm not 16 responsive to the subpoena request we issued.
17 seeing it either, for what it's worth. 17 I'm paraphrasing, but that's the gist
18 REMOTE TECH: Counsel, I apologize. I 18 of what it said, correct?
19 have to get this downloaded real quick. 19 A Yes.
20 MR. CLUBOK: No problem. Take your 20  Q Andis that the case, that you have
21 time. Iwas just explaining to Clay. 21 absolutely no access to or control over or ability
22 MR. TAYLOR: Andy, for planning 22 to obtain any document that is in any way
23 purposes while we wait, do you have any idea how 23 responsive to Exhibit number 23 other than
24 late you're thinking, how many hours more you 24 communications with your attorneys?
25 need? 25 A Thatis correct.
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MR. CLUBOK: Okay. Let's see. Thank
you. Jordan, we can take that off the screen.
Okay.

Q Let me just see if I can do a couple

more quick things here before your 12:30.

Other than this --

MR. CLUBOK: Well, strike that.

Q Other than the insurance policy that's

9 the subject of this litigation that we have been
10 talking about, I think you said that you
11 understood that Sentinel had issued policies such
12 as D&O insurance and title reinsurance, correct?
13 A Yes.
14  Q For the D&O insurance, who were the
15 insureds that you are aware of that Sentinel
16 Reinsurance issued policies for?
17 A Imean,some of them were completely
18 third party. I think some of them were the back
19 end of related D&O insurance, you know, where
20 somebody like an Aon or somebody would take the
21 first, would take 60 percent of premium, would be
22 the face of the premium, and take the first X
23 dollars ofloss, and then Sentinel would take the
24 back half. Or maybe it was the reverse, where
25 Sentinel would take the first piece of the loss
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and Aon would take the back piece. But it was
splitting -- it was splitting policies with some
major carriers.

Q Sorry. So when you use that phrase
"completely third party," using that phrase, would
you say that Sentinel Reinsurance is a completely
third-party entity?

A No --is it completely third party, no.
But to be a bona fide reinsurer in Cayman, Cayman
10 doesn't want reinsurance companies or banks to be
11 captive or not be legitimately in the insurance or
12 banking business. So you have to have a portfolio
13 or a certain amount of legitimate insurance and
14 reinsurance from a variety of players.
15 Q Okay. But Sentinel Re is an affiliate
16 of yours, correct?
17 A Affiliate in terms of similar
18 ownership, I guess, you know.
19  Q [IfTjust asked you generically, it's
20 Sentinel Re third-party -- how did you use the
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I'm just saying as far as business or policies
that Sentinel issued or was part of, there were --
there were multiple types.

Q Right. But to be clear, Sentinel Re is
affiliated with you, Jim Dondero, correct?

A Ifyou define affiliate as similar
ownership, then yes, yeah.

Q Okay. And Sentinel Re did issue
9 policies to other entities that have overlapping
10 ownership with you, correct?
11 A Correct.
12 Q And what were those entities that
13 Sentinel Re issued policies to that you were in
14 some way connected to?
15 A Like Isaid, I believe they did some
16 D&O insurance splitting on some of the private
17 equity companies in the portfolio.
18 Q Like what?
19 A Idon't remember, and I don't know
20 which ones they did, but I remember that was a
21 business line or a business purpose for a few
22 years.
23 Q Is there any entity that you can name
24 here today that Sentinel Reinsurance issued a
25 policy to that you have some beneficial interest
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in?

A You'll have to ask Scott. Scott
Ellington is the right person to ask.

Q Howabout you? As yousit here today,
are you aware of even a single entity that you can
think of -- are you claiming that you don't know a
single entity that Sentinel Re issued a policy to
that you have a beneficial ownership in?

A No,Idon't remember. I don't remember
10 specifically.
11 Q Do you know what proportion of Sentinel
12 Re's business was issuing policies to entities
13 that had some sort of connection to you?
14 A Ido not.
15 Q Okay. Well, look, it's 11:30. I'will
16 say, we weren't told about this break. We also
17 obviously weren't told we were going to start a
18 half hour late. So we're going to -- it's going
19 to end up becoming a long day at a minimum. When
20 is the meeting?
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21 phrase? I'msorry. If I said is Sentinel Re a 21 MR. CLUBOK: Let's go off the record.
22 completely third-party entity to you, Jim Dondero, 22 THE VIDEOGRAPHER: Offrecord. 12:31.
23 you would say no, that's not true, correct? 23 (A recess was taken.)
24 A Well, I would say there is the 24 THE VIDEOGRAPHER: Onrecord. 1:11.
25 beneficial ownership that we have spoken of, but 25
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1 BYMR. CLUBOK: 1 have been natural for me even to sign the policy,
2 Q Okay, Mr. Dondero, Mr. Ellington -- 2 butifldid, I did not read it or have any
3 we've talked a little bit about what Mr. Ellington 3 specific knowledge of what it covered or didn't
4 told you about the insurance policy that was 4 cover.
5 ultimately issued by Sentinel Reinsurance that is 5 Q Didyou sign the policy?
6 the subject of today's discussion. Do you 6 A Tdon't believe so. I have no
7 remember that discussion before our break? 7 recollection of that.
8 A Yes. 8 Q And you have no recollection of ever
9 Q Okay. At the time you signed -- first 9 actually reading the policy, correct?
10 of all, did you know that the -- 10 A Correct.
11 MR. CLUBOK: Strike that. 11 Q Do you have arecollection of reading
12 Q Didyouknow the policy limit of that 12 any ancillary documents of the policy itself, like
13 policy that you signed off on? 13 any related documents that were about the policy
14 MR. CLUBOK: Strike that. Let me say 14 or connected to the policy in some way?
15 that more clearly. 15 A No.
16 Q Withrespect to the Sentinel 16  Q Atthe time Sentinel Re issued the
17 Reinsurance policy that Mr. Ellington spoke to you 17 $100 million policy that you approved, what was
18 about in 2017 and that you approved, did you know 18 the largest policy they had previously issued?
19 the policy limits when you approved it? 19 A TIhave no idea.
20 A Justin a most general sense that it 20 Q Hadthey ever previously issued a
21 was approximately 100 million. I don't know if 21 policy anywhere in the same magnitude as the
22 there were different amounts set for different 22 policy that's at issue here today?
23 items or occurrences. I just remember the policy 23 A [Ibelieve they have done multiple
24 being around 100 million bucks. 24 policies in the millions and tens of millions, but
25 Q And when did you -- how did you learn 25 I don't know the specifics.
74 76
1 that the policy was $100 million? 1 Q Can you name one policy that they had
2 A Ijust remember the policy was -- there 2 done in the tens of millions prior to the policy
3 isreallyonly-- it took lots of twists and 3 that's at issue that we have been discussing
4 turns, I believe, to get it through compliance and 4 today?
5 getit through the reinsurer. I just remember 5 A Twouldn't have specific knowledge.
6 there was alot of back-and-forth, but I remember 6 Q Well, you said you believed they've
7 generally the policy was targeted to be around 7 done multiple policies in the millions and tens of
8 100 million. 8 millions. Did you just make that up, or is that
9 Q Howdid you learn that the policy was 9 based on something specific?
10 $100 million? Did you learn it by reading it -- 10 A Well,like I'said, I believe they did
11 reading the policy? Did you learn it because 11 some large title policy sharings that --
12 Mr. Ellington told you? Did you learn because 12 Q You're saying under oath that you
13 compliance said something to you? How did you 13 believe they had previously issued a policy that
14 learn that the policy was $100 million? 14 was at least $10 million prior to issuing the one
15 A From Scott Ellington. You know, he 15 that we have been discussing today?
16 handled the interactions with compliance and the 16 MR. TAYLOR: Object to the form of the
17 reinsurer. 1 don't believe I ever saw the policy, 17 question. Okay.
18 nor was Iinvolved in any of the conversations 18 A Idon't know if--
19 with the reinsurer or the -- or Highland 19 Q Letme askit again.
20 compliance, that I remember. 20 Sir, are you testifying that you
21 Q But you approved the policy, correct? 21 believe that Sentinel Reinsurance had previously
22 A Iapproved the -- yes. 22 issued a policy that was at least $10 million
23 Q And prior to approving the policy, did 23 prior to issuing the policy that we have been
24 youread it? 24 discussing today?
25 A No. I'mnot --Idon't think it would 25 A OkKkay. Idon't know ifit's prior or
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subsequent, but I know -- I don't know. I believe
they have, on some of the big title insurance,
like there was a big $65 million title insurance
policy that they split with somebody. I don't
know ifit was before or after. But my beliefis
they have or continue to do things in the millions
and tens of millions of dollars.

Q I'want youto focus on my question. |
9 want you to -- there was a time when you approved
10 the issuance of this $100 million policy, correct?
11 A Yes.
12 Q And it was not a title insurance
13 policy, right?
14 A Correct.
15 Q It was ajudgment insurance policy,
16 correct?
17 A Idon't know what it covered and what
18 it didn't cover.
19 Q Well,a$100 million policy covered a
20 lot more than expected legal fees, correct?
21 A Tbelieve it covered legal outcomes
22 also, but --
23 Q Okay. So in addition to covering legal
24 fees, it also was intended to cover against
25 judgments that would be entered against the
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insureds, correct?
A Ifyousayso. Again, I don't have
specific knowledge.
Q No, I want to know what you say under
oath.
So you approved this policy and when
you approved it, and you knew it was $100 million,
did you understand that part of the policy was as
9 judgment insurance in case the insureds lost at
10 trial?
11 A 1did not have that specific
12 understanding.
13 Q Didyou understand that part of the
14 $100 million policy's purpose was to pay for any
15 legal liability of the insureds who paid for the
16 policy?
17 A Ididn't have that specific knowledge.
18 And a word like "any" would be something I would
19 not have any knowledge of. And these insurance --
20 any type of insurance and reinsurance things has
21 specifics around what's covered, what's not, what
22 entities, what has to be done in order to collect
23 or not collect. And I'm not even saying all this
24 from a Sentinel perspective.
25 I'm just saying from my awarenesses of
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having gotten and underwritten significant
insurance in a lot of other companies and a lot of
other places, it's a -- there's alot of specifics
and a lot of highly negotiated parts to it, in
insurance in general, and I have no awareness of
what this policy covered, didn't cover, under what
circumstances, et cetera.

Q At the time that you approved the
9 $100 million insurance policy, did you understand
10 that part of what was covered by the policy was
11 legal liability of HFP and its subsidiaries?
12 A 1didn't have specific knowledge of
13 what was covered but an understanding that there
14 was some coverage of liability or outcomes.
15 Q Okay. Youunderstood that some of
16 the -- the $100 million policy was not just for
17 legal fees and expenses, but it was also for some
18 liability or potential liability in litigation
19 with the insureds, correct?
20 A Yes, and that's about as far as it
21 goes.
22 Q Anddid you have any idea whatsoever,
23 when you approved the policy, as to what would be
24 the circumstances whereby that payment obligation
25 for legal liability would be triggered?
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1 A Thave no idea.
2 Q Did you have any idea whatsoever, at
3 the time that you approved the $100 million
4 insurance policy, that a trigger of coverage under
5 the policy would be legal liability of CDO Fund or
6 SOHC to UBS?
7 A Thave no idea. I had no idea then and
8 Ihave no idea now what's covered, what's the
9 triggers, and ifit's -- if there's a bona fide
10 amount due or not. I have no idea.
11 Q What was the amount paid for the
12 policy?
13 MR. CLUBOK: Strike that.
14  Q The amount paid for a policy is often
15 called a premium, right?
16 A Yes.
17 Q You are familiar with the term
18 "premium" in connection with an insurance policy,
19 right?
20 A Yes.
21 Q Okay. What was the premium on this
22 $100 million insurance policy that you approved?
23 A I--Idon't know -- I've heard -- you
24 know what, I don't know how the -- what I do know
25 at the time is the illiquid assets were 70 or
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80 million bucks. That's what I do know at that
time. Ido remember that.

How they were accounted for or how much
of it was premium, how much of it was other
consideration or whatever, I don't know what
the -- I don't know what the split or the
breakdown was.

Q Okay. We'll come back to that answer,
9 but, first, [ want to start with the question I
10 asked you, which is, what was the premium on the
11 $100 million insurance policy that you approved?
12 A Idon't know.
13 Q So you started to say in your answer,
14 "I've heard," and then you caught yourself. What
15 had you heard in connection with this question I
16 asked?
17 A Iwas remembering back, and, again,
18 this took lots of twists and turns, and I don't
19 even have a basis for saying "I heard." There
20 was -- there was -- I don't even have a basis
21 for -- it was a matter of trying to bridge the
22 illiquid assets to some liquidity and have some of
23 it be called a premium and some of it be called
24 something else. But I don't even know what -- 1
25 don't even know what else or ifit was all called
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premium. The policy took twists and turns through
the regulators and compliance. I don't know what
the final structure of the policy was other than
it was ultimately about $100 million of coverage.

Q And these twists and turns that you say
it took, is the entirety of your information about
that from Scott Ellington?

A Yes. And -- but I wasn't involved in
the twists and turns. At the time this wasn't
10 that big of a deal. It was something that was
11 just trying to help transition a dead entity.
12 Q Sorry, but you said there were twists
13 and turns. How did you know that there were
14 twists and turns?
15 A Ijust know there were. I mean,
16 because what they were trying to do, they had to
17 get it through both the regulators and Highland's
18 compliance department, so I -- there's always
19 give-and-take on their independent views of what's
20 the risk, what's the business purpose, what's a
21 fair structure, et cetera, et cetera. So that's
22 what I mean by "twists and turns."
23 Q Yeah, but you say you just know there
24 were twists and turns. You mean you were just
25 imagining it or guessing or because there always
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are twists and turns, or you specifically know
there were twists and turns connected with this
insurance policy?

A There are always twists and turns, and
especially if we're on both sides of a
transaction, there's heightened compliance
scrutiny and then there's also heightened
regulatory scrutiny. So there's -- A, there's
always twists and turns, and there's definitely
10 always significant twists and turns if we're
11 involved on both sides of it.

12 Q Andin this case you were involved on

13 both sides of it, correct?

14 A Yes.

15 Q And, as aresult, you had to get

16 your -- you had to disclose that involvement on
17 both sides to your compliance people in order to
18 get it approved?

19 A Yes.

20 Q Andwho did you disclose that to in

21 compliance?

22 A Iwasn'tdirectly involved, but I know
23 Scott Ellington worked closely with Thomas Surgent
24 onit.

25 Q And who was Thomas Surgent at that --
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MR. CLUBOK: Or strike that.

Q What did Thomas Surgent do at that
time?

A He was our chief compliance officer.

Q And how do you know that Scott
Ellington worked closely with Thomas Surgent to
get approval for this transaction with the
insurance policy in2017?

A He told me. And ultimately he had -- 1
10 know he had to get Tom Surgent's sign-off on it,
11 which I believe he did.
12 Q And you said, "He told me." Do you
13 mean Scott Ellington told you?
14 A Yes.
15 Q Andyou-- howdo you know that Scott
16 Ellington had to get Tom Surgent's sign-off on
17 this policy being issued?
18 A [Icansay unilaterally for at least the
19 last 15 years we've never done a transaction that
20 we were on both sides of, that didn't have
21 compliance sign off.
22 Q Okay. So your absolute policy at
23 Highland Capital is for any transaction where you
24 have a connection to both sides of the
25 transaction, "you" meaning Jim Dondero, you always
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1 get compliance approval, correct?
2 A Yes.
3 Q And is that a policy that Scott
4 Ellington knows about?
5 A Yes.
6 Q s that a policy that Thomas Surgent
7 knows about?
8 A Yes. It's an industry -- it's a
9 post-2008 Sarbanes or Dodd-Frank mandate. Chief
10 compliance officers have the personal liability of
11 a C-suite executive starting in '08 in financial
12 firms.
13 Q Isee. Soif Thomas Surgent did not --
14 MR. CLUBOK: Strike that.
15 Q If Thomas Surgent -- well, you had to
16 get Thomas Surgent's approval because you, Jim
17 Dondero, had beneficial ownership interest on both
18 sides of the transaction, correct?
19 A Not because of -- more of control, not
20 benefi- -- beneficial ownership on the Sentinel
21 side. You have control on both sides, but, yes,
22 it was appropriate to get compliance approval,
23 which I'm certain we did. I can't imagine -- 1
24 can't imagine there is any transaction where, any
25 transaction over the last 15 years that would
86

involve affiliated entities that did not have
compliance approval.

Q And in this situation Sentinel Re
insurance would have been an affiliated entity,
using the phrase the way you just used it,
correct?

A Yes.

Q And HFP and its subsidiaries would have
9 been affiliated entities, using the phrase the way
10 you just described it, correct?
11 A Yes.
12 Q Isityour responsibility to ensure
13 that compliance measures are adhered to?
14 A Yes. I mean,it's every professional
15 in the organization's responsibility, as part of
16 the annual compliance review, to run appropriate
17 things through compliance. But I would say under
18 an abundance of caution, the organization is
19 pretty well trained that anything that's close
20 goes through compliance.
21 Q Okay. But you never spoke with
22 Mr. Surgent directly about this transaction,
23 correct?
24 A Correct. Scott Ellington was the
25 person on this transaction.
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Q How would Mr. Surgent have learned that
Sentinel Reinsurance was an affiliated entity?

A He would have known as part of Scott
Ellington's presentation to him proposing the
transaction.

Q What presentation are you talking
about?

A Compliance builds -- they definitely
have folders and documentation on any transaction
10 that they -- especially any significant
11 transaction that they approve. They have to keep
12 written documentation for the regulators.

13 Q Sorry, but have you seen a presentation
14 that Scott Ellington prepared to describe the
15 transaction that he would have shared with

16 Mr. Surgent?

17 A Ihave not seenit.

18 Q Have you seen any presentation that

19 Scott Ellington ever prepared related to this
20 transaction?

21 A Thave not.

22 Q Did Mr. Ellington -- did -- were you
23 ever --

24 MR. CLUBOK: Strike that.

25 Q How often do people use PowerPoints
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with you back in this time period to describe
transactions or make it easier to follow them?

A Often.
Q Why?
A Imean, just often. I mean, there's
process for investment underwriting, there's
process for trade execution, there's process for
investment monitoring and tracking. Most of those
are documentation, you know, based. And there is
10 process and procedures around compliance also, and
11 those are generally documentation based also.
12 Q Would you have received a presentation
13 for every major transaction that one of the
14 affiliated entities did during this time period?
15 A Not on the compliance side. I'm not
16 directly involved in compliance. On most -- on
17 most significant investments, generally I would be
18 in an investment committee or be aware or be
19 presented with something, yes.
20 Q Andso it would be highly unusual for
21 younot to be presented with a PowerPoint, or the
22 like, sort of presentation if there was a
23 significant transaction being contemplated with
24 one of the affiliated entities at that time,
25 correct?
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1 MR. TAYLOR: Objection to form. 1 expected." Sorry --
2 A Ifthere was asignificant investment 2 A Less than 7 or 8 of liquid assets or
3 being made, you know, per se, but, again, that 3 cashis what I would have expected. I would --
4 wasn't the case in what we're talking about. And 4 when I say "preponderance," I would have guessed
5 Ididn't see a PowerPoint on the insurance -- on 5 that 90 percent, or I would have expected
6 the insurance product overall. 6 90 percent or more was illiquid.
7 Q Well, you mentioned before that you 7 Q Sorry. So do you believe that it was
8 heard that there were 70 to 80 million dollars in 8 approximately 7 or 8 million dollars in liquid
9 illiquid assets? 9 assets that was transferred as part of this?
10 A Correct. 10 A No,I'msaying I don't know, but you
11 Q And was it your understanding that all 11 were asking me my expectation of de minimis, and I
12 of those assets were transferred to Sentinel 12 would say that I would have thought that the cash
13 Reinsurance? 13 and the liquid portion of the portfolio would have
14 A Ibelieve that was part of the policy 14 been 10 percent or less.
15 or part of the premium, and, again, part of the 15 Q Okay. So if the liquid portion was
16 transition to, you know, provide liquidity and 16 more than 10 percent, that's above what you call
17 some functionality. 17 de minimis in a transaction like this, correct?
18 Q Anddid you understand that in addition 18 A Yeah,I mean, you're asking my
19 to illiquid assets there were also liquid assets 19 expectations, but I don't have specific awareness.
20 that were transferred to Sentinel Reinsurance as 20 Q Okay. Didyou -- so getting back to
21 part of the premium? 21 Mr. Surgent, how would he have known that this was
22 A Idon't remember that. I remember it 22 an affiliated transaction?
23 being almost entirely illiquid assets. 23 A He would have known from the
24  Q Were there any -- was there any cash 24 presentation, but he also has a high degree of
25 that was transferred as part of the premium 25 awareness of our corporate structures and our
90 92
1 payments? 1 various entities, and it would have been part of
2 A Idon't believe there was anything 2 his analysis and decision-making process. He
3 liquid or cash other than a de minimis amount. 3 wouldn't have approved it without knowing the
4 That's my recollection. But I never saw a 4 details and the counterparties.
5 reconciliation or a true-up. But it was never 5 Q And when compliance approves
6 described to me as anything other than a 6 transactions like this, is there a formal process
7 preponderance ofilliquid assets. 7 they go to? Is there a way that that approval is
8 Q What would a de minimis amount -- when 8 reflected? Is there a form they fill out? Is
9 you say "de minimis," you're -- in the past, I've 9 there a, you know, group of people they have to
10 learned that your view of de minimis is different 10 copy? Anything like that?
11 than lots of people's view. So when you say 11 MR. TAYLOR: Objection to the form.
12 "de minimis," do you mean less than 1 million, 12 A Tdon't know the -- there is some
13 less than 10 million, less than 100 million? 13 formality to the process, but I don't know what it
14 What's de minimus to you in this context? 14 is.
15 A Iwould guess that there would be less 15 Q Didyouever see an approval by
16 than 10 percent of any kind of liquid or cash 16 Mr. Surgent --
17 assets. That would be my guess. That would be 17 A No.
18 10 percent or -- well, less than 10 percent. 18 Q -- of this projection?
19 Q Okay. Butifitwas $10 million in 19 A Ihave not.
20 cash, you would consider that to be de minimis? 20  Q Okay. So we got off on a little
21 A Iwaskind ofusing 10 percent as a 21 tangent here, but are you aware of Sentinel Re
22 cutoff. It was 7 or 8 -- 7 or 8 or less of cash 22 ever issuing any other judgment insurance policy
23 or illiquid assets is what I would have expected. 23 inits history?
24 Q Sorry. Yousaid, "It was 7 or 8 less 24 A I--Idon't know, but I know it's
25 of cash or illiquid is what I would have 25 considered some, and I know it's fought claims,
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you know, but I don't know for sure.

Q Do you know -- by the way, I've called
it a judgment insurance policy. Have you heard of
aphrase called "after the event," or "ATE"
policy?

A Yeah, I mean, like I said, I know
people sell claims and judgments, and after -- I
mean, I have heard the term, yes.
9 Q Okay. Would you describe this policy
10 as an after the event policy?
11 A No.
12 Q Whynot?
13 A I'mean, for all the reasons we talked
14 about earlier. We viewed all the residual issues
15 at HFP to be things that would be handled in due
16 course and they needed liquidity and legal help or
17 coordination. And the thought was, over an
18 extended period of time, things would be resolved
19 in normal course of business for not gigantic
20 amounts of issue.
21 Q Right, but the insurance policy that
22 you approved, I think you previously agreed it was
23 a-- it could be called a judgment insurance
24 policy, correct?
25 A Tmean, I think I resisted naming it

LIS N B W
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Are you saying that the main business

purpose of this insurance policy was to do
something other than act as a legal liability
insurance policy?

A Yes.

Q And what is that other thing, or what
is the other function of this policy other than
being a legal liability insurance policy?

A To transition the residual legal, tax,
10 authority, organizational responsibilities and
11 issues over an extended period of time faced by a
12 dead entity that had been unwound as worthless for
13 tax purposes and wasn't functioning in and of
14 itself.
15 Q Could you be any more specific than
16 that in terms of the purpose of this policy other
17 than to serve as a legal liability insurance
18 policy?
19 A Tjustsaidit, and I've said it, like,
20 five times, so I'm not going to say that again.
21 But for transition issues on residual legal,
22 regulatory, tax, operating issues and that -- but
23 there was aliability component to it also. But
24 the expectation was that the liability stuff would
25 resolve itself over time, you know, partly with

o 0 3 N I BN~
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1 that because I viewed it as much more than that, 1 legal fees and partly with maybe some settlements,
2 but that it did have some liability component to 2 partly with, you know, time lapse on statute of
3 it, but I don't believe that that was the primary 3 limitations, you know, who knows.
4 purpose. 4 And then but what also happens too is
5 Q But you would agree that the policy was 5 things that you don't know or don't expect at the
6 alegal liability insurance policy, correct? 6 time you put a transition policy like this in
7 A No, I don't want to say that. 7 place, there are things you don't know that end up
8 Q I'mnot asking if you want to say that. 8 coming up later, like -- you know, like whatever,
9 I'masking ifit's true. It's true that this 9 like HarbourVest in the Highland case wasn't
10 policy that you approved for -- with a 10 something that was known or thought about when
11 $100 million potential value was a legal liability 11 filed.
12 insurance policy, correct? 12 Q Did this policy cover the Harbour Vest
13 A I'msaying my recollectionis that it 13 case?
14 had a component of that to it, but that was not 14 A TI'msorry, I got off on a tangent. 1
15 the full extent of it or the business purpose of 15 don't think HarbourVest is related to what we're
16 it, per se. 16 talking about today.
17  Q You're saying the main business purpose 17 Q Okay. So Iwant to talk about things
18 of this insurance policy was to be something other 18 that are related what we're talking about, and |
19 than a legal liability insurance policy; is that 19 want to know very specifically -- let's take it --
20 correct? 20 just ask it again clearly.
21 Sorry, that question got garbled. 21 You're saying -- would you agree the
22 A Yeah, there was -- 22 main purpose of this policy was to serve as a
23 Q Jim, I'm sorry, let me ask it again 23 legal liability insurance policy? Would you agree
24 because that question got garbled a little bit the 24 with that?
25 way I said it. 25 A No. Ibelieve it was a component of
PLANET DEPOS

888.433.3767 | WWW.PLANETDEPOS.COM




Transcript of James Dondero

25 (97 to 100)

Conducted on May 10, 2021

97 99
1 it. 1 Q No, [understand. I'm going to come
2 Q Okay. And so you have testified that 2 back to the main purpose, but as a secondary
3 the main point of issuing this insurance policy 3 purpose, in your view, you would agree that the
4 was to assist in the transition of HFP. Is that a 4 insurance policy, when it was taken out, was
5 fair characterization of what you said? 5 intended to cover legal liability to UBS for any
6 A Yes. 6 of the affiliated entities that signed on to the
7 Q And specifically how? How would this 7 policy on the off chance that such liability
8 policy help -- how was it intended that this 8 arose, correct?
9 policy would help HFP transition other than by 9 A Not particularly, but for all legal
10 being available to satisfy the legal liability HFP 10 liability issues in general. You have to
11 might have with respect to the UBS claims? 11 remember, there were big residual issues with
12 A Again, because it would handle the 12 Barclays. There was big residual issues with
13 ongoing issues of an offshore Cayman entity that 13 Citibank. There were aggressive worthlessness
14 wasn't functioning but had a tail oflegal, 14 deductions taken by some of the investors in there
15 regulatory, tax, operating issues, some of which 15 that could have created a tax audit or regulatory
16 were known and some of which were unknown. Andit |16 issues -- not regulatory issues so much as tax
17 didn't have liquidity or staff to handle it on its 17 issues with the IRS.
18 own, and Sentinel would be providing that 18 And so it was meant to cover all those
19 functionality. 19 things and address all those things if the
20 Q Sorry, how? How exactly? What 20 residual, dormant, dead HFP entity were attacked
21 specifically was anticipated when you signed off 21 by anybody.
22 on this policy that Sentinel would ever do other 22 Q I'mgoingto come back to the other
23 than cover legal liability with respect to the UBS 23 things, okay, and I want to -- you've said a bunch
24 claim? 24 of other things that you claim the policy was
25 A It would manage all the things I just 25 intended to, but one of the things that the policy
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1 talked about as transition items. 1 was intended to cover when you approved it was any
2 Q What do you mean, "manage™ Like 2 legal liability of HFP or its affiliates to UBS in
3 Sentinel was going to bring people over to manage, 3 connection with the New York litigation, correct?
4 Sentinel was going to pay for something? What was 4 A Aslong as we use the words "one of the
5 the specific thing that Sentinel was signing up to 5 things," not the main thing, not the primary thing
6 do under this policy other than satisfy legal 6 not the focus of our attention at that point in
7 liability to UBS for its litigation in New York? 7 time. As long as it's just included among the
8 A Again, the UBS litigation in New York 8 litany of other residual things that HFP was
9 wasn't viewed as likely or material at the time. 9 dealing with, yes. But I resist putting any --
10 We went over that earlier. But let's say -- okay. 10 and I won't put any clarifier on it that makes it
11 HFP -- 11 seem like it was a main point of contention
12 Q Wait, wait, sorry. Just to be clear 12 because we absolutely, at the time, viewed the --
13 here, you're saying at the time this policy was 13 all the way up through August of '19 viewed UBS as
14 taken out there was no expectation of any material 14 not significant and not a material risk.
15 legal liability for any of your affiliated 15 Q Yes,you've testified to that. So you
16 entities as a result of the UBS litigation, 16 say that this policy was not taken out with a
17 correct? 17 specific eye to UBS, correct?
18 A Correct. Isaidit four times earlier. 18 A Yes.
19  Q Tunderstand. So getting back to the 19 Q Andyousay that the main point of this
20 policy, so -- but by the way, would you agree that 20 legal liability insurance policy was not to cover
21 the policy was intended to cover the UBS 21 liability to UBS, correct?
22 litigation liability on the off chance, from your 22 A Correct.
23 perspective, that there should be liability? 23 Q We'll come back to that. We'll come
24 A Again, it was a secondary not a main 24 back to the other purpose of the policy, but
25 driver. The business purpose was for transition. 25 just want to focus on it is the case, though, that
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you would agree that at least one of what you say
are many purposes of this insurance policy was to
cover any legal liability of HFP or its affiliates
to UBS in connection with the New York litigation,
correct?

MR. TAYLOR: Andy, this has been asked
and answered numerous, numerous times at this
point.

9 MR. CLUBOK: Then it's a simple yes.

10 Then I would like a simple yes to this question,
11 Clay. It should be real simple. I'll ask the

12 question again, and I have never gotten a simple
13 yes. I've gotten a lot of stuff that the judge

14 doesn't like. So I'm going to ask Mr. Dondero, as
15 he said at the beginning, that he'd say yes if it

16 was a simple answer, and so I'm going to ask the
17 question one more time and then I'll move on.

18  Q Eventhough Iunderstand you say that

19 there were other purposes of this insurance

20 policy, you agree that at least one purpose of the
21 insurance policy that you approved, that we have
22 been talking about today, was to cover any legal
23 liability of HFP or its affiliates to UBS in

24 connection with the New York litigation, correct?
25 MR. TAYLOR: I'm just going to object
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1 to the form.
2 A Okay, Andy, I can't say yes because of
3 what you threw in there on the clarifiers at the
4 end that I don't know the answers to. 1 don't
5 know what the terms and conditions and trigger
6 points and I don't know which entities of HFP are
7 included in the policy or not included in the
8 policy. Idon't know. But the general purpose
9 was to cover whatever legal disputes and
10 resolutions HFP would be subject to. I mean --
11 MR. CLUBOK: Okay, Clay, that's why the
12 question has not been asked and answered. Every
13 time I've asked it, there has been a different
14 qualification. I'm going to explore this until I
15 get a direct answer, okay? I'm going to ask you
16 not to keep objecting "asked and answered." 1
17 will show that clip to the judge, and it's -- I
18 can't stop Mr. Dondero from qualifying things, but
19 I'm allowed to keep asking until I get an answer
20 to my question.
21 MR. TAYLOR: Andy, here is just
22 something for your consideration. You keep on
23 throwing in the word "any" --
24 MR. CLUBOK: Tunderstand. I've asked
25 different questions, and I'm getting closer to

103

what I think Mr. Dondero is fighting on, so I'm
going to try to keep being more and more specific.

Q Mr. Dondero, would you agree that at
least one purpose of the $100 million insurance
policy that you approved was to cover liability to
UBS in connection with the New York litigation on
behalf of HFP and its affiliates?

A Yes.

Q Thank you. Okay.
10 Now, let's talk about the other
11 purposes of the policy. Are you saying that the
12 policy also covered any losses that HFP or its
13 affiliates might suffer to Barclays after the
14 issuance of the policy?
15 A Again, I haven't seen it, but my belief
16 was that it was -- the business purpose was
17 that -- for it to be broad based for things known
18 and unknown and include a variety of tax and/or
19 legal dispute counterparties.
20 Q Butyouspecifically said Barclays.
21 That's why -- I didn't -- that came from you, as
22 an example. And I don't know if you're just
23 making that up as an example or if you're saying
24 that you specifically, when you approved it,
25 understood the policy to cover potential liability
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with Barclays. And that's what I'm trying to get
at. I'm going to ask -- you threw out different
names, and I'm trying to just see if you were just
throwing those out up against the wall or if you
were actually saying, I recall that those were
things the policy was intended to cover.

So let me -- with that in mind, T'll
just ask you. When you signed off on this
9 $100 million insurance policy, did you believe
10 that it would cover liability that HFP or its
11 affiliates might face to Barclays in the future?
12 A Yes, to any claim known and unknown. I
13 mean, that -- the history of Highland over the
14 last 15 years is resolution of a dispute is not
15 necessarily as much resolution as we thought it
16 was. You know, like I said, UBS -- we thought we
17 had them settled in '08 and then we paid again in
18 2015, and you're back again, right? And then
19 Redeemer, we settled with them in 2015, all kinds
20 of accolades and whatever, and then they came back
21 to us with arbitration and award and forced us
22 into bankruptcy on the same issues, you know.
23 So it's -- the settlements that we had
24 with Barclays, the settlements that we had with
25 Citibank all could have potentially come back

0 NN N kW

PLANET DEPOS
888.433.3767 | WWW.PLANETDEPOS.COM

26 (101 to 104)




Transcript of James Dondero

27 (105 to 108)

Conducted on May 10, 2021

105 107
1 similarly because their settlements touched HFP 1 A That's my recollection.
2 also, just like your guy's settlements touched 2 Q And that's -- did you ever look at the
3 HFP. 3 assets that were transferred?
4 Q I'm going to ask you to please listen 4 A No.
5 to the questions I ask and answer the questions 5 Q Didyou ever review the fair market
6 that I ask, if you can. 6 value of the assets that were transferred to buy
7 Are you saying that when you signed off 7 this policy?
8 on this $100 million insurance policy, you 8 A No. That is how it was presented to
9 believed that it would cover any liability from 9 me, that it was 70 or 80 million of fair market
10 any source against HFP going forward, known or 10 value.
11 unknown? 11 Q Presented to you by Scott Ellington?
12 A That was my belief that it was -- the 12 A Yes.
13 business purpose was primarily, yes, a transition 13 Q Okay. And when you approved that
14 policy. 14 transaction -- I'm trying to figure out what you
15 Q Andso, from the time that you signed 15 believed you were buying with all those assets
16 this policy through today, if HFP or any of its 16 that you were moving from one affiliated entity to
17 affiliates have any legal liability, your 17 another, okay. And by the way, was it an arm's
18 expectation is that it would be covered by this 18 length transaction?
19 $100 million policy, correct? 19 A Yeah,I-- ultimately getting it
20 A Ididn'tsign the policy, and the 20 through compliance and the regulators, I think
21 insurance policy, whatever it says, it says, and 21 that's one of the standards that compliance and
22 who it covers under what circumstances it will 22 the regulators use, is that it's a
23 cover or dispute, but I don't know the specifics. 23 market-structured -- a market-level transaction.
24  Q Okay. Mr. Dondero, so first of all -- 24 That's the whole purpose of compliance when you
25 A The answer is I don't know. If you 25 have affiliated entities.
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1 don'tlike my clarifier, then my answer is I don't 1 Q Did you make any effort to ensure that
2 know. 2 it was an arm's length transaction or the
3 Q Well, my questions have been from the 3 equivalent of an arm's length transaction?
4 beginning, when you signed off -- first of all, 4 A No. Again, that would have been the
5 you claim you didn't sign the policy, right? 5 responsibility of compliance and the regulators.
6 A TIdon't believe I did, no. 6 Q Didyou ever do a market test to see
7 Q Okay. But you at least know that you 7 what the fair market value of the assets were?
8 signed off on the policy. You authorized it to be 8 A 1did not, but I'm very comfortable
9 signed, correct? 9 organizationally the fair market values at any
10 A Yes. 10 point in time are accurate and that's been proven
11 Q Okay. And when you authorized the 11 for 15 years.
12 signing of a policy for $100 million and the 12 Q Sorry, the fair market values that
13 transfer of roughly that amount or more in assets 13 Highland retains on its books are accurate?
14 from other affiliated entities -- 14 A Veryaccurate. They are robustly
15 MR. TAYLOR: Object to that 15 tested, verified, generally third parties. They
16 characterization of the evidence. 16 are documented. I'm very comfortable our fair
17 Q Okay. Well, would you agree that over 17 market values on liquid, less liquid, and illiquid
18 $100 million in fair market value was transferred 18 securities, whatever buckets 1, 2 and 3, are
19 to Sentinel Re in consideration for this policy? 19 accurate.
20 A Myrecollectionis it was between 70 20  Q Soif'the documents --
21 and 80. 21 MR. CLUBOK: Strike that.
22 Q Yousaid before -- you think the total 22 Q So where would we go to find documents
23 fair market value of the assets transferr