
 

 

Case No. 22-10831 

__________________________________________________________________ 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

__________________________________________________________________ 

 In the Matter of:  Highland Capital Management,  L.P., 

Debtor 

__________________________________________________________________ 

The Dugaboy Investment Trust,   

Appellant 

v. 

Highland Capital Management, L.P., 

Appellee 

__________________________________________________________________ 

RECORD EXCERPTS TO THE OPENING BRIEF OF 
APPELLANT, THE DUGABOY INVESTMENT TRUST 

__________________________________________________________________ 

Appeal from the United States District Court for 
The Northern District of Texas, Dallas Division, 

Honorable Karen Gren Scholer; USDC No. 3:21-CV-2268 

 

Douglas S. Draper, Esq. 
HELLER, DRAPER & HORN, L.L.C. 

650 Poydras Street, Suite 2500 
New Orleans, LA 70130 

Telephone:  (504) 299-3300 
Facsimile:  (504) 299-3399 

Attorneys for Appellant, 
The Dugaboy Investment Trust 
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APPEAL,BKAPP,CLOSED,TOLIVER

U.S. District Court
Northern District of Texas (Dallas)

CIVIL DOCKET FOR CASE #: 3:21-cv-02268-S

The Dugaboy Investment Trust et al v. Highland Capital
Management LP
Assigned to: Judge Karen Gren Scholer
Case in other court:  BK Court, 19-34054-sgj11

USCA5, 22-10831
Cause: 28:0158 Notice of Appeal re Bankruptcy Matter (BA

Date Filed: 09/22/2021
Date Terminated: 08/08/2022
Jury Demand: None
Nature of Suit: 422 Bankruptcy: Appeal 28
USC 158
Jurisdiction: Federal Question

Debtor

Highland Capital Management LP represented by Melissa S Hayward
Hayward PLLC
10501 N Central Expressway, Suite 106
Dallas, TX 75231
972-755-7100
Fax: 972-755-7104
Email: mhayward@haywardfirm.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Gregory V Demo
Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 34th Floor
New York, NY 10017
212-561-7700
Fax: 212-561-7777
Email: gdemo@pszjlaw.com
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Ira D Kharasch
Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Boulevard, 13th Floor
Los Angeles, CA 90067
310-277-6910
Bar Status: Not Admitted

Jeffrey N Pomerantz
Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd
13th Floor
Los Angeles, CA 90067
310-227-6910
Fax: 310-201-0760
Email: jpomerantz@pszjlaw.com
PRO HAC VICE
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ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

John A Morris
Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 34th Floor
New York, NY 10017-2024
212-561-7700
Fax: 212-561-7777
Email: jmorris@pszjlaw.com
PRO HAC VICE
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Zachery Z Annable
Hayward PLLC
10501 N Central Expressway, Suite 106
Dallas, TX 75231
972-755-7108
Fax: 972-755-7110
Email: zannable@haywardfirm.com
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Appellant

The Dugaboy Investment Trust represented by Douglas Draper
Heller, Draper & Horn, L.L.C.
650 Poydras Street
Suite 2500
New Orleans, LA 70130
504-299-3300
Fax: 504-299-3399
Email: ddraper@hellerdraper.com
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Greta M Brouphy
Heller Draper & Horn LLC
650 Poydras St
Suite 2500
New Orleans, TX 70130
504-299-3300
Bar Status: Not Admitted

Leslie A Collins
Heller Draper & Horn LLC
650 Poydras St
Suite 2500
New Orleans, LA 70130
504-299-3300
Fax: 504-299-3399
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Email: lcollins@hellerdraper.com
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Michael E Landis
Heller Draper & Horn LLC
650 Poydras Street, Suite 2500
New Orleans, LA 70130
504-299-3300
Fax: 504-299-3399
Bar Status: Not Admitted

Appellant

Get Good Trust represented by Douglas Draper
Heller, Draper & Horn, L.L.C.
650 Poydras Street
New Orleans, LA 70130
504-299-3300
Fax: 504-299-3399
Email: ddraper@hellerdraper.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Leslie A Collins
(See above for address)
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Michael E Landis
(See above for address)
Bar Status: Not Admitted

V.

Appellee

Highland Capital Management LP represented by Melissa S Hayward
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Gregory V Demo
(See above for address)
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Ira D Kharasch
(See above for address)
Bar Status: Not Admitted

Jeffrey N Pomerantz
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(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

John A Morris
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Jordan A Kroop
Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 34th Floor
New York, NY 10017
212-561-7734
Fax: 212-561-7777
Email: Jkroop@pszjlaw.com
ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Zachery Z Annable
(See above for address)
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Bankruptcy Judge

Stacey G Jernigan represented by Stacey G Jernigan
US Bankruptcy Court
Chambers of Judge Stacey G C Jernigan
1100 Commerce St
Room 1254
Dallas, TX 75242-1496
214-753-2040
Email: sgj_settings@txnb.uscourts.gov
PRO SE

V.

Notice Only

Case Admin Sup represented by Case Admin Sup
Email: txnb_appeals@txnb.uscourts.gov
PRO SE

Date Filed # Docket Text

09/22/2021 1 (p.8) Pursuant to Fed. R. Bankr. P. 8003(d), the bankruptcy clerk has transmitted the
notice of appeal filed in bankruptcy case number 19-34054 and the notice of appeal
has now been docketed in the district court in case 3:21-cv-2268. (The filing fee has
been paid in the Bankruptcy Court.) Pursuant to Fed. R. Bankr. P. 8009, before the
record on appeal can be assembled and filed in the district court, designations of
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items to be included in the record on appeal and statements of issues must be filed in
the bankruptcy case. If a sealed document is designated, the designating party must
file a motion in the district court case for the document to be accepted under seal.
See also District Court Local Bankruptcy Rule 8012.1. Unless exempted, attorneys
who are not admitted to practice in the Northern District of Texas must seek
admission promptly. Forms and Instructions found at www.txnd.uscourts.gov, or by
clicking here: Attorney Information - Bar Membership. If admission requirements
are not satisfied within 21 days, the clerk will notify the presiding judge.
(Attachments: # 1 (p.8) Notice of appeal and supporting documents) (Whitaker -
TXNB, Sheniqua) (Entered: 09/22/2021)

09/22/2021 New Case Notes: A filing fee has been paid. (axm) (Entered: 09/23/2021)

09/24/2021 2 (p.55) Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-12250391) filed by Highland Capital Management
LP (Attachments: # 1 (p.8) Certificate of Good Standing)Attorney Jeffrey N
Pomerantz added to party Highland Capital Management LP(pty:dbpos) (Pomerantz,
Jeffrey) (Entered: 09/24/2021)

09/24/2021 3 (p.61) Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-12250399) filed by Highland Capital Management
LP (Attachments: # 1 (p.8) Certificate of Good Standing)Attorney Gregory V Demo
added to party Highland Capital Management LP(pty:dbpos) (Demo, Gregory)
(Entered: 09/24/2021)

09/27/2021 4 ELECTRONIC ORDER granting 2 (p.55) Application for Admission Pro Hac Vice
of Jeffrey N. Pomerantz. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Karen Gren
Scholer on 9/27/2021) (chmb) (Entered: 09/27/2021)

09/27/2021 5 ELECTRONIC ORDER granting 3 (p.61) Application for Admission Pro Hac Vice
of Gregory V. Demo. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Karen Gren
Scholer on 9/27/2021) (chmb) (Entered: 09/27/2021)

09/28/2021 6 (p.67) Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-12258006) filed by The Dugaboy Investment Trust
and Get Good Trust (Attachments: # 1 (p.8) Certificate of Good Standing) (Draper,
Douglas) (Entered: 09/28/2021)

09/30/2021 7 ELECTRONIC ORDER granting 6 (p.67) Application for Admission Pro Hac Vice
of Douglas S. Draper. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Karen Gren
Scholer on 9/30/2021) (chmb) (Entered: 09/30/2021)

10/14/2021 8 (p.71) Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-12301484) filed by Highland Capital Management
LP (Attachments: # 1 (p.8) Certificate of Good Standing) (Morris, John) (Entered:
10/14/2021)

10/15/2021 9 (p.77) Notice Transmitting COMPLETE BK Record on Appeal re 1 (p.8) Notice
Transmitting BK Appeal or Withdrawal of Reference (Attachments: # 1 (p.8) Mini
Record Vol. 1, # 2 (p.55) Appellant Record Vol. 2, # 3 (p.61) Appellant Record Vol.
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3, # 4 Appellant Record Vol. 4, # 5 Appellant Record Vol. 5, # 6 (p.67) Appellee
Record Vol. 6, # 7 Appellee Record Vo;. 7) (Blanco - TXNB, Juan) (Entered:
10/15/2021)

10/22/2021 10 ELECTRONIC ORDER granting 8 (p.71) Application for Admission Pro Hac Vice
of John A. Morris. Important Reminder: Unless excused for cause, an attorney who
is not an ECF user must register within 14 days of the date the attorney appears in a
case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Karen Gren Scholer
on 10/22/2021) (chmb) (Entered: 10/22/2021)

11/15/2021 11
(p.1667) 

Appellant's BRIEF by The Dugaboy Investment Trust and Get Good Trust. (Draper,
Douglas) (Entered: 11/15/2021)

12/15/2021 12
(p.1683) 

MOTION to Dismiss Appeal as Moot filed by Highland Capital Management LP.
(Attachments: # 1 (p.8) Proposed Order) (Annable, Zachery) Modified text on
12/16/2021 (mjr). (Entered: 12/15/2021)

12/15/2021 13
(p.1697) 

Appellee's BRIEF by Highland Capital Management LP. (Annable, Zachery)
(Entered: 12/15/2021)

12/21/2021 14
(p.1720) 

CERTIFICATE OF SERVICE by Highland Capital Management LP re 13 (p.1697)
Appellee's Brief, 12 (p.1683) MOTION to Dismiss Appeal as Moot (Annable,
Zachery) (Entered: 12/21/2021)

01/05/2022 15
(p.1726) 

RESPONSE filed by The Dugaboy Investment Trust and Get Good Trust re: 12
(p.1683) MOTION to Dismiss Appeal as Moot (Draper, Douglas) (Entered:
01/05/2022)

01/12/2022 16
(p.1736) 

REPLY filed by Highland Capital Management LP re: 12 (p.1683) MOTION to
Dismiss Appeal as Moot (Annable, Zachery) (Entered: 01/12/2022)

01/15/2022 17
(p.1745) 

CERTIFICATE OF SERVICE by Highland Capital Management LP re 16 (p.1736)
Reply (Annable, Zachery) (Entered: 01/15/2022)

01/18/2022 18
(p.1751) 

MOTION for Leave to File Sur Reply to Appellee's Motion to Dismiss Appeal As
Moot filed by The Dugaboy Investment Trust and Get Good Trust (Attachments: # 1
(p.8) Exhibit(s), # 2 (p.55) Proposed Order) (Draper, Douglas) (Entered:
01/18/2022)

01/19/2022 19 ELECTRONIC ORDER: The Court GRANTS 18 (p.1751) Appellants' Motion for
Leave to File Sur Reply to Appellee's Motion to Dismiss Appeal as Moot and
Incorporated Memorandum in Support. The Clerk is instructed to receive and file
Appellants' Sur Reply in the form as received with the Motion. See ECF No. 18-1.
(Ordered by Judge Karen Gren Scholer on 1/19/2022) (chmb) (Entered: 01/19/2022)

01/19/2022 20
(p.1769) 

Sur-reply filed by The Dugaboy Investment Trust and Get Good Trust re: 12
(p.1683) MOTION to Dismiss Appeal as Moot. (ygl) (Entered: 01/19/2022)

08/08/2022 21
(p.1776) 

ORDER granting 12 (p.1683) Motion to Dismiss Appeal as Moot. This appeal is
DISMISSED for lack of jurisdiction. (Ordered by Judge Karen Gren Scholer on
8/8/2022) (axm) (Entered: 08/08/2022)

08/24/2022 22
(p.1782) 

NOTICE OF APPEAL as to 21 (p.1776) Order on Motion to Dismiss to the Fifth
Circuit by The Dugaboy Investment Trust. Filing fee $505, receipt number
0539-13060921. T.O. form to appellant electronically at Transcript Order Form or
US Mail as appropriate. Copy of NOA to be sent US Mail to parties not
electronically noticed. IMPORTANT ACTION REQUIRED: Provide an electronic

22-10831.6
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copy of any exhibit you offered during a hearing or trial that was admitted into
evidence to the clerk of the district court within 14 days of the date of this notice.
Copies must be transmitted as PDF attachments through ECF by all ECF Users or
delivered to the clerk on a CD by all non-ECF Users. See detailed instructions here.
(Exception: This requirement does not apply to a pro se prisoner litigant.) Please
note that if original exhibits are in your possession, you must maintain them through
final disposition of the case. (Draper, Douglas) Modified filer on 8/30/2022 (svc).
(Entered: 08/24/2022)

08/30/2022 USCA Case Number 22-10831 in USCA5 for 22 (p.1782) Notice of Appeal filed by
The Dugaboy Investment Trust. (svc) (Entered: 08/30/2022)

08/30/2022 23
(p.1786) 

Transcript Order Form: transcript not requested Reminder: If the transcript is
ordered for an appeal, Appellant must also file a copy of the order form with the
appeals court. (Draper, Douglas) (Entered: 08/30/2022)
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

THE DUGABOY INVESTMENT 
TRUST and GET GOOD TRUST 
 Appellants, 
 

 

v. 
 

CIVIL ACTION NO. 3:21-cv-2268-S 

HIGHLAND CAPITAL 
MANAGEMENT, L.P., 
 Appellee 
 

 

 
In re: 
HIGHLAND CAPITAL 
MANAGEMENT, L.P.,  
 Debtor 
 

 
CASE NO. 19-34054-sgj11 

 
 COME NOW, the Dugaboy Investment Trust (“Appellant”), creditor and 

party in interest in the above-captioned bankruptcy case and appellant in the above-

captioned bankruptcy appeal, and, pursuant to 28 U.S.C. § 158(d), hereby appeal to 

the United States Court of Appeals for the Fifth Circuit that certain Order (the 

“Order”) entered by the District Court on August 8, 2022, at ECF Docket No. 21 

dismissing the Appeal to the District Court from the Bankruptcy Court as moot.   

 The names of the parties to the Order and the contact information for their 

attorneys are as follows: 

Case 3:21-cv-02268-S   Document 22   Filed 08/24/22    Page 1 of 4   PageID 1775
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1. Appellant: 

 The Dugaboy Investment Trust 

  Attorneys: 

  Douglas S. Draper 
  ddraper@hellerdraper.com 
  Leslie A. Collins 
  lcollins@hellerdraper.com  
  Greta M. Brouphy  
  gbrouphy@hellerdraper.com  
  Michael E. Landis 
  mlandis@hellerdraper.com  
  Heller, Draper & Horn, L.L.C. 
  650 Poydras Street, Suite 2500 
  New Orleans, Louisiana 70130 
  Telephone: (504) 299-3300 
  Fax: (504) 299-3399 
 
2. Appellee: 
 
 Highland Capital Management, L.P. 
 
  Attorneys: 
 

Jeffrey N. Pomerantz 
Ira D. Kharasch 
John A. Morris 
Gregory V. Demo 
Hayley R. Winograd 
PACHULSKI STANG ZIEHL & JONES LLP 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 

Case 3:21-cv-02268-S   Document 22   Filed 08/24/22    Page 2 of 4   PageID 1776
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  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
  hwinograd@pszjlaw.com 

 
 Respectfully Submitted this 24th day of August, 2022. 
 

HELLER, DRAPER & HORN, L.L.C.  
 
By: /s/ Douglas S. Draper   
Douglas S. Draper, La. Bar No. 5073 
ddraper@hellerdraper.com 
Leslie A. Collins, La. Bar No. 14891 
lcollins@hellerdraper.com 
Greta M. Brouphy, La. Bar No. 26216 
gbrouphy@hellerdraper.com  
Michael E. Landis, La. Bar No. 36542 
mlandis@hellerdraper.com  
650 Poydras Street, Suite 2500 
New Orleans, LA 70130 
Telephone: (504) 299-3300 
Fax: (504) 299-3399 
 
ATTORNEYS FOR THE DUGABOY 
INVESTMENT TRUST 
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CERTIFICATE OF SERVICE 
 
 The undersigned hereby certifies that, on this the 24th day of August, 2022, 
true and correct copies of this document were electronically served by the Court’s 
ECF system on parties entitled to notice thereof, including on counsel for the 
Appellee. 
 

/s/ Douglas S. Draper   
Douglas S. Draper 

Case 3:21-cv-02268-S   Document 22   Filed 08/24/22    Page 4 of 4   PageID 1778
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CERTIFICATE OF SERVICE 
 

 I hereby certify that I electronically filed the foregoing with the Clerk of Court 
for the United States Court of Appeals for the Firth Circuit by using the appellate 
CM/ECF system.   
 
 Participants in the case who are registered CM/ECF users will be served by 
the appellate CM/ECF system. 
 
 There are no participants in the case who are not registered CM/ECF users. 
 
Dated:  October 24, 2022    /s/ Douglas S. Draper   
New Orleans, Louisiana    Douglas S. Draper 
 
       Attorney for Appellant,  
       The Dugaboy Investment Trust 
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