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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Hearing Date: November 24, 2020
Hearing Time: 10:00 a.m.

In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried
MOTION FOR AN ORDER (I) PURSUANT TO BANKRUPTCY CODE SECTION 105(a)
AND BANKRUPTCY RULE 9019(a) APPROVING A SETTLEMENT
AGREEMENT BETWEEN THE TRUSTEE AND FORMER DIRECTORS AND OFFICERS
OF THE DEBTORS; AND (II) AUTHORIZING PAYMENT OF FEES AND
EXPENSES TO TRUSTEE’S SPECIAL COUNSEL
Alan Nisselson, (the “Trustee”), the chapter 7 trustee of the estates of Helios and Matheson
Analytics, Inc. (“Helios”) and MoviePass, Inc. (”MoviePass”) (together, the “Debtors”), moves
for entry of an order: (I) pursuant to section 105 of title 11 of the United States Code (“Bankruptcy
Code”) and Federal Rule of Bankruptcy Procedure (“Bankruptcy Rules”) 9019(a), approving the
compromise and settlement of breach of fiduciary duty and other claims asserted by the Trustee
against Theodore Farnsworth, Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram,

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
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Parthasarathy Krishnan, Prathap Singh, Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria
Stipp and Joseph Fried (the “D&Os” or “Defendants”), all former directors and officers of Helios
and/or MoviePass, as set forth in the Settlement Agreement (the “Settlement Agreement”) among
the Trustee and the D&Os attached hereto as Exhibit A; and (II) pursuant to section 328(a) of the
Bankruptcy Code, approving and awarding the payment of certain fees and disbursements to the
Trustee’s Special Counsel, Reid, Collins & Tsai LLP (“Special Counsel” or “Reid Collins”), and
represents as follows:
PRELIMINARY STATEMENT
1.

The Trustee retained Special Counsel to investigate certain claims against the

Debtors’ former directors and officers, and if such claims were found, to pursue them. Based on
Special Counsel’s extensive investigation, the Trustee concluded that the estate possessed potential
breach of fiduciary duty and other claims against the D&Os.
2.

At the Trustee’s direction, Special Counsel provided the D&Os with a draft

complaint and sought to engage the D&Os in a pre-suit settlement process. After the Trustee
concluded that the process failed to progress, the Trustee determined that it was in the best interests
of the estates to file a complaint, and commence an adversary proceeding.
3.

After the Trustee filed the adversary proceeding, the Trustee, the D&Os, and

Insurers engaged in a formal mediation process approved by this Court. As part of this process, (i)
the Trustee made a presentation to the D&Os’ counsel and their insurers; (ii) the Trustee, the
D&Os and the Insurers exchanged extensive mediation briefing; and (iii) formal mediation
sessions were conducted on September 16 and September 30, 2020, with further mediation in
between and after these sessions.
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Based on a mediator’s proposal, the Trustee and the D&Os agreed to settle all of

the Trustee’s claims against the D&Os for $12 million (the “Settlement Payment”). The D&Os
shall cause the impacted Insurers to pay the Settlement Payment. The Settlement Agreement
reflects the results of an extended negotiation process, involving the Trustee, eleven D&Os (with
three sets of defense counsel), and eight different insurers, in which the Trustee worked to establish
and settle the Trustee Claims. The Trustee believes that the settlement represents a fair recovery
for the estate, considering the risks inherent in litigation, as well the eroding insurance coverage
available. As a result, the Trustee seeks approval of the Settlement Agreement, and to the extent
necessary, approval to use the proceeds of the policies to make the Settlement Payment.
5.

The Trustee also seeks approval of Special Counsel’s contingency fee and to the

extent necessary, approval to use the proceeds of the policies to pay the Special Counsel’s

contingency fee out of the Settlement Payment. In February 2020, the Trustee retained Reid
Collins to work on a fully contingent basis, with expenses to be paid by the estate. Having
familiarity with the work of Reid Collins and their expertise, the Trustee agreed to a 35%
contingency fee (after the filing of a complaint but pre-discovery) for Reid Collins based on gross
recoveries achieved. The Trustee seeks approval of Reid Collins’ 35% contingency fee from the
gross recoveries achieved through the Settlement Agreement, plus expenses relating to this
engagement.
JURISDICTION AND VENUE
6.

This Court has jurisdiction of this Motion under 28 U.S.C. §§ 157 and 1334 and the

Amended Standing Order of Reference of the United States District Court for the Southern District
of New York dated January 31, 2012 (Preska, C.J.). This matter is a core proceeding under 28

3

20-10242-smb

Doc 115

Filed 10/23/20 Entered 10/23/20 16:48:47
Pg 4 of 17

Main Document

U.S.C. § 157(b). Venue of this case and this Motion in this District is proper under 28 U.S.C.
§§ 1408 and 1409.
BACKGROUND
7.

On January 28, 2020 (the “Petition Date”), the Debtors filed voluntary petitions

for relief under chapter 7 of the Bankruptcy Code, which cases are jointly administered under Case
No. 20-10242. The Trustee was appointed chapter 7 trustee of the Debtors and is currently serving
in that capacity.
8.

Prior to the Petition Date, MoviePass was a movie subscription service, offering

subscribers the ability to view movies in theaters for a flat monthly fee. In late 2017, Helios
acquired a controlling interest in MoviePass. At that time, Helios and MoviePass lowered the
monthly fee MoviePass charged its subscribers, from about $40–50 per month to $9.95 per month.
In return for this low price, customers were given the right to an unlimited movie plan. Each time
a subscriber went to the movies, MoviePass paid the theater the full cost of the ticket, averaging
about $10 each. Accordingly, if a subscriber saw more than one movie a month, MP suffered a
loss and attempts to make up for these subscription losses through pursuit of ancillary revenues
(e.g., advertising revenue from studios and theater chains) were unsuccessful. MoviePass’s losses
mounted until it eventually was forced to shut down its service, and eventually filed for
bankruptcy.
9.

Upon appointment, the Trustee learned that there were various pre-petition actions

against certain directors and officers of the Debtors, including a securities class action styled In Re
Helios and Matheson Analytics, Inc. Securities Litigation, Case No. 1:18-cv-06965-JGK (the
“Securities Class Action”) and a derivative suit styled In Re Helios and Matheson Analytics, Inc.
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Derivative Litigation, Case No. 1:19-cv-02863-JGK (the “Derivative Action”), both of which
were pending in the United States District Court for the Southern District of New York.
10.

The Trustee decided to hire Special Counsel to determine whether viable claims

should be pursued on behalf of the Debtors’ estates. On February 7, 2020, the Trustee signed an
Engagement Letter with Reid Collins. By Order entered on February 20, 2020 (the “Retention
Order”), the Bankruptcy Court approved the retention of Reid Collins as special counsel [ECF
No. 27] to investigate and pursue claims based on the acts of the D&Os. The Retention Order
approved Reid Collins’ contingency fee pursuant to Bankruptcy Code section 328(a). Copies of
the Retention Order and Engagement Letter are annexed hereto as Exhibit B.
THE TRUSTEE’S INVESTIGATION
11.

Immediately after being retained, Special Counsel set to work gathering relevant

documents and materials to investigate whether the estates had viable claims against the Debtors’
former directors and officers. Special Counsel worked with the Trustee’s professionals to collect
relevant documents from the Debtors’ books and records and from former counsel to the Debtors.
These documents were reviewed and assessed in order to determine whether claims against the
D&Os existed.
12.

The Trustee, through Special Counsel, also reviewed materials relating to various

government investigations of the Debtors and their directors and officers that impacted this
adversary proceeding and communicated with and attended meetings with some of the government
entities that were conducting investigations. Special Counsel also reviewed materials relating to
the Securities Class Action and the Derivative Action to determine their impact on potential claims
against the estate.
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Special Counsel then performed extensive legal research relevant to the viability of

potential claims and their likelihood of succeeding at each stage of litigation. Special Counsel also
researched and drafted summaries on legal issues, including duties of directors and officers,
damages and causation issues, among other issues. Special Counsel also considered potential
sources of recovery by analyzing the Debtors’ D&O liability insurance policies, which consisted
of a tower of eight policies that could potentially cover breach of fiduciary duty claims to be
asserted against the D&Os.
14.

As a result of Special Counsel’s investigation and analysis, the Trustee determined

that he had viable claims against certain former directors and officers of the Debtors. He thus
instructed Reid Collins to pursue these claims.
THE ADVERSARY PROCEEDING
15.

Special Counsel drafted a factually detailed, 67-page complaint against the D&Os,

setting forth breach of fiduciary duty and other claims. In April 2020, the Trustee’s counsel advised
counsel for certain former D&Os that the Trustee intended to pursue claims against their clients.
The Trustee and these potential defendants soon agreed to engage in a pre-suit settlement process.
On May 1, 2020, the Trustee sent a copy of the draft complaint to counsel for the D&Os. From
May 1, 2020 to June 5, 2020, the Trustee attempted to engage in a settlement process. While all
the D&Os’ counsel expressed a willingness to discuss settlement, the Trustee was not satisfied
with the pace of discussions and was not convinced that meaningful settlement discussions would
occur until a formal lawsuit was filed.
16.

Accordingly, on June 5, 2020, the Trustee commenced an adversary proceeding in

the Bankruptcy Court, Adv. Proc. No. 20-1182-smb (the “Adversary Proceeding”) by filing an
Original Complaint against the D&Os. The Original Complaint asserted causes of action for

6
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breaches of the fiduciary duties of loyalty, care, and good faith against the D&Os, as well as claims
for corporate waste, unjust enrichment, and objecting to claims filed by certain of the D&Os.2
17.

In short, the Original Complaint alleges that that by April 2018, numerous red flags

made it abundantly clear to the D&Os of Helios and MoviePass that their plan for MoviePass was
reckless and unsustainable, and that MoviePass would never succeed. For MoviePass to succeed,
it required vast amounts of ancillary revenue, such as concession revenue and ticket sharing
revenue from the three largest exhibitors and by developing and monetizing user data. But the
Trustee alleged that the D&Os learned by April 2018 that such revenue streams would never
materialize or put even a small dent in MoviePass’s massive and consistent losses. In addition, the
Trustee alleged that the D&Os failed to adequately develop data until it was far too late. The
Trustee also alleged that by April 2018, the D&Os learned that the MoviePass usage was much
higher than they had anticipated, and there was no way to sufficiently curb usage without resorting
to improper tactics, which the Complaint alleges the D&Os resorted to beginning in April 2018.
Finally, the Trustee alleged that the D&Os exacerbated their problems by engaging in lavish
spending and identified several self-dealing and other reckless transactions.
18.

The Defendants rigorously contested all of the Trustee’s allegations. They asserted

that the D&Os exercised reasonable business judgment and fulfilled their fiduciary duties. The
D&Os contended, among other things. that MoviePass was pursuing a disruptive and novel
business model, and as such, there were risks associated with the business. They allege that
MoviePass’s failure resulted from these inherent risks and not from any acts of the D&Os.

2

As a result of his decision to commence the Adversary Proceeding in the Bankruptcy Court, the Trustee requested
that the District Court dismiss the Derivative Action, which the District Court did.
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THE SETTLEMENT PROCESS AND MEDIATION
19.

After filing the Original Complaint, all parties to the Adversary Proceeding agreed

that settlement efforts should continue. Setting up the mediation was complex because of the many
stakeholders involved: the available insurance coverage for the Trustee’s claims consisted of eight
levels of insurers, with differing interests and policy terms. In addition, the D&Os were represented
by three sets of counsel. The insurance proceeds were also subject to claims in the Securities Class
Action. After significant efforts, the Parties agreed to a mediation process, which included a formal
mediation with David Murphy from Phillips ADR, to occur before Defendants would respond to
the Trustee’s complaint (with all dates adjourned), which the Bankruptcy Court approved. At the
same time, the D&Os agreed to a similar mediation process with the plaintiffs in the Securities
Class Action.
20.

The mediation process started with a comprehensive presentation by the Trustee

(through Special Counsel) to the D&Os and their insurance carriers on July 14, 2020. In connection
with the Trustee’s presentation, Special Counsel hired a consultant, Glass Ratner, to prepare a
critical financial analysis demonstrating what the Trustee alleged was the D&Os’ flawed business
model that the D&Os knew or should have known could never succeed.
21.

The mediation continued with extensive briefing: The Trustee submitted numerous

submissions on behalf of the Trustee: (i) an opening, 50-page mediation statement that addressed
the merits of the Trustee’s claims, their likelihood of success, and other relevant issues; (ii) a 20page response to the three mediation statements submitted by the three groups of D&Os; (iii) an
appendix containing 88 documents supporting the Trustee’s claims; and (iv) a brief regarding
insurance issues. Three sets of Defendants submitted similar substantial briefing. Three sets of
Defendants submitted similar substantial briefing. Certain of the Insurers also submitted briefing.

8
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The mediation was conducted in two sessions, one on September 16th, followed by

a second session on September 30th. Both at and between the two sessions, the Trustee engaged
in many discussions with the mediator about the merits of the Trustee’s claims, complex issues
relating to other claims and insurance coverage issues, and numerous strategy considerations.
Although the parties did not reach a settlement at the end of the second session, the parties
continued to engage in negotiations through the mediator, which eventually led to the mediator
proposing a settlement amount on a “double blind” basis. Both parties accepted the mediator’s
recommendation, and the parties memorialized their agreement in the Settlement Agreement.
23.

In sum, the Settlement Agreement reflects an extended process in which the

Trustee, through his Special Counsel, worked to settle the Trustee Claims. The Trustee has
determined that the Settlement Agreement, which resolves the Trustee’s claims against the D&Os,
is fair and reasonable, is in the best interests of the Debtors’ estates and will bring significant
benefits to the estates. While the Trustee believes that the claims against the D&Os have merit,
taking into account the delay, uncertainties, risks and expenses inherent in the litigation of such
claims, as well as the limited and eroding insurance available, the Trustee, in the exercise of his
business judgment, has determined that it is appropriate to resolve these claims for a substantial
and immediate cash payment to the estate rather than proceed with litigation.
24.

Accordingly, the Trustee respectfully requests that the Court approve the settlement

and authorize the payment of certain fees and disbursements to Special Counsel.
PRIMARY TERMS OF THE SETTLEMENT AGREEMENT
25.

Pursuant to the Settlement Agreement, the D&Os shall cause those impacted

Insurers to pay the Settlement Payment in full and final resolution of all claims the Trustee has
against the D&Os. The Settlement Payments shall be allocated 50% to Helios and 50% to

9
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MoviePass. The obligation to pay the Settlement Payment is conditioned on the entry of an order
by the Bankruptcy Court in the Bankruptcy Proceedings approving the Settlement Agreement, and
certain terms being included in the order, and upon that order becoming final and unappealable
(the “Approval Order”). Payment of the Settlement Payment is due ten days after such order
becomes final and non-appealable. The Settlement Agreement also includes mutual general
releases of all parties, including the Trustee on behalf of the Debtors and their bankruptcy , the
D&Os, and a release by the Trustee of the Insurers.
26.

The Settlement Agreement releases the proofs of claims filed by certain of the

D&Os: (i) Farnsworth (claim no. 96); (ii) Gadiyaram (claim no. 103); (iii) Kelly (claims no. 102,
105, 106 and 109); (iv) Stipp (claim no. 104); and (v) Lowe (claim no. 100). One defendant, Mr.
Schramm, determined that he would not enter into the Settlement Agreement. The exclusion of
Mr. Schramm does not impact the recovery to the estate.3
27.

The Approval Order shall (i) upon receipt by the Trustee of the Settlement Payment,

effectuate the Trustee’s waiver and release of any claim the Debtors and their estates may have
relating to the D&O Policies (as defined in the Order of the Bankruptcy Court at Docket Number
79 filed in the Bankruptcy Cases) or any proceeds therefrom (other than the Settlement Payment);
(ii) constitute a modification of the automatic stay (if and to the extent applicable) of Section 362(a)
of the Bankruptcy Code pursuant to section 105 and section 362(b)of the Bankruptcy Code to
authorize the Insurers and Insured Persons to make the Settlement Payment, and upon receipt by
the Trustee of the Settlement Payment, authorize the D&Os to further exercise all their respective
rights and obligations under the D&O Policies going forward without further order of the
Bankruptcy Court; (iii) upon receipt by the Trustee of the Settlement Payment, discontinue the

3 Mr. Schramm appeared and filed pleadings early in the case relating to the D&O insurance but is not otherwise
involved in the Debtors’ cases.
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reporting requirements established by the Order of the Bankruptcy Court at Docket Number 79
filed in the Bankruptcy Cases; (iv) find that the Settlement Agreement is reasonable and in good
faith; and (v) preclude and bar any collateral attack on the reasonableness and/or validity of the
Settlement Agreement.
RELIEF REQUESTED
28.

By this Motion, the Trustee respectfully requests that the Court enter an order

substantially in the form of the Proposed Order attached hereto as Exhibit C approving the
Settlement Agreement.
LEGAL BASIS FOR APPROVAL OF THE SETTLEMENT
29.

The Trustee submits that the terms of the Settlement Agreement are fair and

equitable, and that its approval is in the best interests of the estate and its creditors. The approval
of the Settlement Agreement will enable the estate to avoid the administrative costs and uncertainty
of litigation.
30.

In addition, the Settlement Agreement, which resolves all claims among the Parties,

was the product of arm’s length and good faith discussions between sophisticated and experienced
counsel for the Parties that included several months of negotiations, and which was reached with
the assistance of a sophisticated and experienced mediator.
31.

Bankruptcy Rule 9019(a) provides, in pertinent part, that “[o]n motion by the

trustee and after notice and a hearing, the court may approve a compromise or settlement.” Courts
have held that to approve a settlement or compromise under Bankruptcy Rule 9019(a), a
bankruptcy court should find that the compromise proposed is fair and equitable, reasonable, and
in the best interests of a debtor’s estate. In re Ionosphere Clubs, Inc., 156 BR 414, 426 (S.D.N.Y.
1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (citing Protective Comm. for Indep. Stockholders of TMT
Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968)). In reviewing a compromise, the
11
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Bankruptcy Court should make an "informed and independent judgment" as to whether the
compromise and settlement is fair and equitable based on an:
[e]ducated estimate of the complexity, expense and likely duration
of [any] litigation, the possible difficulties of collecting on any
judgment which might be obtained, and all other factors relevant to
a full and fair assessment of the wisdom of the proposed
compromise. Basic to this process, in every instance, of course,
is the need to compare the terms of the compromise with the
likely rewards of litigation.
Protective Committee for Independent Stockholders of TMT Trailer Ferry, 390 U.S. at 424-25.
32.

The bankruptcy court may credit and consider the opinions of the trustee or debtor

and their counsel in determining whether a settlement is fair and equitable. See In re Purified
Down Prods. Corp., 150 B.R. 519, 522 (S.D.N.Y. 1993); In re Drexel Burnham Lambert Group,
Inc., 134 B.R. 499, 505 (Bankr. S.D.N.Y. 1991). In passing upon a proposed settlement, “the
bankruptcy court does not substitute its judgment for that of the trustee.” Depo v. Chase Lincoln
First Bank, N.A., 77 B.R. 381, 384 (N.D.N.Y. 1987), aff'd 863 F.2d 45 (2d Cir. 1988) (citing In re
Carla Leather, 44 B.R. 457, 465 (Bankr. S.D.N.Y.1984)). The competency and experience of
counsel supporting the settlement may also be considered. Nellis v. Shugrue, 165 B.R. 115, 122
(S.D.N.Y. 1994). Finally, the court should be mindful of the principle that “the law favors
compromise.” In re Drexel Burnham Lambert Group, Inc., 134 B.R. at 505.
33.

The bankruptcy court is not required “to decide the numerous questions of law and

fact raised by [objectors] . . . . [R]ather [the Court should] canvass the issues and see whether the
settlement falls below the lowest point in the range of reasonableness.” Cosoff v. Rodman (In re
W.T. Grant Co.), 699 F.2d 599, 608 (2d Cir. 1983), cert denied, 464 U.S. 822 (1983); see also In
re Purified Down Prods. Corp., 150 B.R. at 522 (“[T]he court need not conduct a ‘mini-trial’ to
determine the merits of the underlying litigation”).

12
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The Second Circuit in In re Iridium Operating LLC outlined the following seven

factors to be considered by a court in deciding whether to approve a compromise or settlement:
i.

the balance between the litigation's possibility of success and
the settlement's present and future benefits;

ii.

the likelihood of complex and protracted litigation, with its
attendant expense, inconvenience, and delay, including the
difficulty in collecting on the judgment if the settlement is
not approved;

iii.

the paramount interest of the creditors, including the
proportion of class members who do not object to or who
affirmatively support the settlement;

iv.

whether other parties in interest support the settlement;

v.

the competency and experience of the counsel who support
the proposed settlement;

vi.

the relative benefits to be received by individuals or groups
within the class; and

vii.

the extent to which the settlement is the product of arm's
length bargaining.

See In re Iridium Operating LLC, 478 F.3d 452, 462 (2d Cir. 2007).
35.

In applying the foregoing factors, the Trustee respectfully submits that the

Settlement Agreement falls well within the “range of reasonableness.” The settlement affords the
Trustee the ability to settle the Trustee Claims without having to engage in extensive motion
practice (including a motion to withdraw the reference and motions to dismiss by multiple groups
of defendants), formal discovery, and trial, which would only generate greater costs of time and
money. As the case continued, the Trustee would incur further expenses, including costs relating
to the Trustee’s experts and other professionals. In addition, attorneys’ fees and costs incurred by
D&Os’ professionals are paid directly out of the policy proceeds. As such, the cost of continued
litigation would erode policy proceeds, and reduce amounts available to pay the Trustee’s claim.

13
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In considering the likelihood of success of the case, the Trustee took into account

exculpations in the Debtors’ certificates of incorporation as well as legal theories that protect
directors and officers from liability, including the business judgement rule. The Trustee further
considered the ability to establish liability for breach of fiduciary duty claims under Delaware law,
as well as causation and damage issues including whether the D&Os’ conduct rose to the level of
a breach of the duty of good faith under Caremark; whether the D&Os’ breaches caused damages
to Helios in the form of cash wasted or to MoviePass by destroying its value. Determination of
these issues would be difficult, would require consideration of large amounts of evidence, would
take several years, and would lead to an uncertain result.
37.

The Trustee also considered the existence and availability of insurance proceeds to

cover liability arising from the Trustee Claims. Many thorny insurance coverage issues were
raised by the carriers (and researched and briefed by the Trustee and disputed in the mediation),
and the Trustee carefully considered the risk associated with those issues. The Trustee relied on
his Special Counsel, who has extensive experience litigating claims backed by directors’ and
officers’ liability policies and in negotiating settlements in this context. The Trustee also
considered facts which affected the ability to collect upon a judgment against all D&Os
individually.
38.

The Settlement Agreement eliminates the significant risks identified by the Trustee

and provides a substantial and immediate benefit to the Debtors’ estates. Under the Settlement
Agreement, the payment will be received promptly after any order approving the settlement
becomes a final order. The recovery obtained from the Settlement Agreement represents by far the
largest recovery to-date for the estates. The agreement to eliminate the claims of the D&O creditors

14
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is also a significant benefit because this will assist in providing a distribution to unsecured
creditors.
39.

Finally, the Settlement Agreement was the product of hard-fought arm’s length

bargaining that occurred over several months, involved over two weeks of mediation (with two
days of formal mediation with many conferences in the interim), and was the result of the
recommendation of an experienced and well-respected mediator. As such, the Trustee believes it
represents a fair and beneficial settlement for the estates.
40.

Based on the foregoing, the Trustee respectfully submits that the Settlement

Agreement falls well within the “range of reasonableness” based on (i) the range of possible
litigation outcomes with regard to the Trustee’s claims; (ii) the complexity of the potential
litigation of such claims and the costs and delays related thereto; (iii) the sizable cash Settlement
Payment to be made by the D&Os within a short time period for the benefit of the estate’s creditors;
(iv) the available insurance coverage; and (v) The D&Os’ release of the estate from their proofs of
claim.
REID COLLINS’ EMPLOYMENT AND ITS FEES
41.

By Order dated February 20, 2020, [ECF No. 27] the Court approved, pursuant to

Bankruptcy Code section 328(a), the retention of Reid Collins as the Trustee’s Special Counsel
based on the terms set forth in the Engagement Letter. (See Exhibit B). Reid Collins was hired
on a fully contingent basis. Paragraph 5 of the Engagement Letter provides that Special Counsel
is entitled to a Contingent Fee of thirty-five percent (35%) of any Gross Recoveries achieved
through settlement or other resolution of the claims after the filing of a complaint but before the
commencement of discovery. Pursuant to Paragraph 6 of the Engagement Letter, Reid Collins shall
be entitled to reimbursement of any advanced expenses from any Gross Recoveries.
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Based on the Settlement Payment in the amount of $12,000,000, Reid Collins is

entitled to $4,200,000 (four million, two hundred thousand dollars) as its Contingent Fee. See In
re Smart World Techs., LLC, 552 F.3d 228, 232 (2d Cir. 2009) (pre-approved contingency fee
under section 328(a) is not subject to inquiry under section 330).
43.

Reid Collins is also entitled to reimbursement of its out of pocket expenses in the

amount of $7,548.44. A detailed breakdown of expenses is attached as Exhibit D.
44.

As set forth above, the Trustee requests a payment to Reid Collins for fees and

expenses in the amount of $4,207,548.44 ($4,200,000.00 in fees plus $7,548.44 in expenses).
These amounts shall be paid from the Settlement Payment.
NOTICE OF THE MOTION AND NO PRIOR REQUEST FOR RELIEF
45.

The Trustee intends to serve (a) the Notice of Hearing on all known creditors in

accordance with the form filed with this Court; and (b) the Notice of Hearing, the instant Motion
and all Exhibits upon (i) parties who filed proofs of claim in these cases: (ii) counsel for D&Os;
(iii) parties who have formally entered their appearance and requested service pursuant to
Bankruptcy Rule 2002; and (iv) the United States Trustee.
46.

The Trustee respectfully submits that such notice constitutes good and sufficient

notice and that no other notice need be given.
47.

No previous motion for the relief requested herein has been made to this or any

other court.
WHEREFORE, the Trustee respectfully requests that the Court grant the proposed Order
(i) approving the Settlement Agreement; (ii) approving and awarding Reid Collins the fees and
expenses of $4,207,548.44 ($4,200,000.00 in fees plus $7,548.44 in expenses); and (iii) such other,
further, and different relief as the Court deems appropriate.
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Dated: New York, New York
October 23, 2020
Respectfully submitted,
REID COLLINS & TSAI LLP
/s/ Angela J. Somers
Angela J. Somers
Yonah Jaffe
810 Seventh Avenue, Suite 410
New York, New York 10019
212.344.5200
asomers@reidcollins.com
yjaffe@reidcollins.com
-andP. Jason Collins
Morgan Menchaca
1301 S. Capital of Texas Hwy, Suite 300
Austin, Texas 78746
512.647.6100
jcollins@reidcollins.com
mmenchaca@reidcollins.com
Counsel for Alan Nisselson, as Chapter 7 Trustee
of Helios and Matheson Analytics, Inc.,
MoviePass, Inc., and Zone Technologies, Inc.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried
SETTLEMENT AND RELEASE AGREEMENT
BETWEEN TRUSTEE AND FORMER DIRECTORS AND OFFICERS
OF HELIOS AND MATHESON ANALYTICS, INC. AND MOVIEPASS INC.
THIS SETTLEMENT AGREEMENT AND RELEASE (the “Settlement Agreement”) is
entered into by and between (i) Alan Nisselson (the “Trustee”), in his capacity as the chapter 7
trustee of the estates of Helios and Matheson Analytics, Inc. (“HM”) and MoviePass, Inc. (“MP”
together with HM, the “Debtors”) and (ii) the undersigned former directors and officers of the
Debtors: Theodore Farnsworth, Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram,
Parthasarathy Krishnan, Prathap Singh, Gavriel Ralbag, Christopher Kelly, Maria Stipp and
Joseph Fried (collectively, the “D&Os”). The Trustee and the D&Os are collectively referred to
herein as the “Parties.”

1

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
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WHEREAS, On January 28, 2020, the Debtors commenced Chapter 7 petitions for relief
under chapter 7 of title 11 of the United States Code (the “Bankruptcy Cases”) in the United
States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”); and
WHEREAS, thereafter the Trustee was appointed as the chapter 7 trustee of the Debtors,
and became empowered to administer all assets of the estate, including the causes of action and
claims;
WHEREAS, on June 5, 2020, following an investigation, the Trustee commenced the
above captioned adversary proceeding (the “Adversary Proceeding”) in the Bankruptcy Court by
filing an Original Complaint asserting claims against the D&Os and Carl Schramm (the “Trustee
Claims”); and
WHEREAS, August 4, 2020, the Court authorized the mediation of the Trustee Claims to
try to resolve the Adversary Proceeding; and
WHEREAS, on September 16, 2020, and September 30, 2020, the Parties mediated the
Trustee Claims, which resulted in a settlement of the Adversary Proceeding; and
NOW, THEREFORE, in consideration of the mutual promises, covenants, agreements
and other undertakings herein, and for other good and valuable consideration, the adequacy and
receipt of which consideration is hereby acknowledged, the Parties agree as follows:
1.

PAYMENT
(a)

Amount of Payment. The D&Os shall cause their “Insurers”2 to pay on

the Payment Due Date (defined below) to the Trustee on behalf of the D&Os and Carl Schramm,
the sum of $12,000,000.00 (twelve million U.S. dollars) (the “Settlement Payment”), in full
and final resolution of the Trustee Claims, subject to the further terms set forth herein.
2

The Insurers consist of the following: Argonaut Insurance Company, StarStone Specialty Insurance
Company; Westchester/Chubb, Endurance American Insurance Company, Freedom Specialty Insurance Company,
and AXIS Insurance Company.

2
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Final Order Requirement. The obligation to pay the Settlement

Payment is conditioned on the entry of a final and unappealable order by the Bankruptcy Court
in the Bankruptcy Cases approving this Settlement Agreement (an “Approval Order”). If the
Approval Order is not obtained, this Settlement Agreement shall be null and void, the Parties
shall return to their respective status prior to execution of this Agreement, the full amount of
the Settlement Payment shall be returned to the Insurers, the releases set forth in this Agreement
shall be null and void and of no force or effect, and this Agreement shall not be deemed to
prejudice in any way the respective positions of the Parties with respect to the Trustee Claims.
(c)

Timing of Payment. Payment of the Settlement Payment shall be made

by wire transfer or check in accordance with the instructions set forth in section 9 below within
ten (10) business days after an Approval Order becomes final and non-appealable (“Payment
Due Date”), provided at least five (5) business days prior to the Payment Due Date the Insurers
have received a fully completed W-9 form from the payee of such Settlement Payment. In the
event the Settlement Payment is not paid by the Payment Due Date, then at the sole option of
the Trustee, the Trustee may (i) enforce this Settlement Agreement, or (ii) declare this
Settlement Agreement null and void by email or written notice to counsel for certain of the
D&Os at tyukodyd@gtlaw.com and dberger@wsgr.com.
2.

EXPUNGEMENT OF PROOFS OF CLAIMS

The claims of (i) Farnsworth (claim no. 96); (ii) Gadiyaram (claim no. 103); (iii) Kelly
(claims no. 102, 105, 106 and 109); (iv) Stipp (claim no. 104); and (v) Lowe (claim no. 100) will
be deemed disallowed and expunged upon an Approval Order becoming a final and non-appealable

3
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order. The D&Os shall not file any other claim or interest against the Debtors’ estates in the
Bankruptcy Cases.
3.

RELEASES
(a)

Release by the Trustee: Except as set forth herein, in consideration of

the promises contained herein and effective upon receipt by the Trustee of the Settlement
Payment, the Trustee, on behalf of himself, the Debtors and their bankruptcy estates (the
“Trustee Releasing Parties”), hereby fully and irrevocably releases, remises, acquits and
forever discharges the D&Os, Carl Schramm, and each of their respective executors,
beneficiaries, heirs, assigns, insurers, reinsurers, creditors, administrators, representatives,
attorneys and agents (collectively, the “D&O Released Parties”) of and from any and all
claims, actions or causes of action, debts, demands, payments, rights, obligations, loss,
judgments, awards, attorneys’ fees, costs, interests, damages, liabilities, benefits and causes of
action of whatever kind or character, direct or derivative, known or unknown, suspected, fixed
or contingent, past, present, or future, in law or in equity, including but not limited to any
causes of action under Chapter 5 of the Bankruptcy Code, that the Trustee Releasing Parties
have, have had, or may have against the D&O Released Parties from the beginning of time
through the effective date of this release, including but not limited to the allegations made or
which could have been made by the Trustee relating to the Trustee Claims.
(b)

Release by the D&Os: Except as set forth herein, in consideration of

the promises contained herein, the D&Os hereby fully and irrevocably release, remise, acquit
and forever discharge the Trustee, the Debtors, the Debtors’ estates, and their respective
executors, beneficiaries, heirs, assigns, insurers, reinsurers, creditors, administrators,
representatives, attorneys and agents (collectively, the “Trustee Released Parties”) of and

4
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from any and all claims, actions or causes of action, debts, demands, payments, rights,
obligations, loss, judgments, awards, attorneys’ fees, costs, interests, damages, liabilities,
benefits and causes of action of whatever kind or character, known or unknown, suspected,
fixed or contingent, past, present, or future, in law or in equity, that the D&Os have, have had,
or may have against the Trustee Released Parties from the beginning of time through the
effective date of this release.
4.

UNKNOWN CLAIMS

Notwithstanding any statute or provision of the common law which provides that a general
release does not extend to claims which a releasor does not know or suspect to exist at the time of
executing the release, the releases provided for in Paragraph 3 (the “Releases”) shall be deemed
to constitute full releases in accordance with their terms. Although California law does not apply
to this Settlement Agreement, the Parties acknowledge that they have been informed of and are
familiar with the provisions of California Civil Code Section 1542, which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
THAT THE CREDITOR OR RELEASING PARTY DOES NOT
KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT
THE TIME OF EXECUTING THE RELEASE AND THAT, IF
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR
OR RELEASED PARTY.
The Parties knowingly, voluntarily and expressly waive, to the fullest extent permitted by law, any
and all rights they may have under any statute or any common law principle, including Section
1542, that would limit the effect of the foregoing Releases based upon their knowledge at the time
they execute this Settlement Agreement. The Parties understand the provisions of this paragraph
and knowingly and voluntarily enter into this waiver with the intention in executing this Settlement
Agreement to discharge each other from any and all present and future, foreseen and unforeseen,
known and unknown claims and causes of action other than the obligations contained in this
5
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Settlement Agreement, as provided in the Releases in Paragraph 3 of this Settlement Agreement.
The Parties acknowledge and agree that this waiver is an essential and material term of this
Settlement Agreement, and that, without such waiver, the Settlement Agreement would not have
been entered into.
5.

COOPERATION AND SETTLEMENT APPROVAL

The Parties shall cooperate to obtain the Settlement Agreement’s approval by the
Bankruptcy Court in the Bankruptcy Cases. Such cooperation shall include, but is not limited to,
the following actions:
(a)

As soon as reasonably practicable, the Trustee will file a motion seeking

approval of this Agreement under Bankruptcy Rule 9019 (the “Motion”). The Motion shall be
consistent with and subject to the terms of this Settlement Agreement and shall be in form and
substance acceptable to the Parties.
(b)

In connection with the Motion, the Trustee shall request and support

enforcement of the Approval Order by the Bankruptcy Court. The Approval Order shall be in
form and substance acceptable to the Parties and (i) upon receipt by the Trustee of the Settlement
Payment, effectuate the Trustee’s waiver and release of any claim the Debtors and their estates
may have relating to the D&O Policies (as defined in the Order of the Bankruptcy Court at
Docket Number 79 filed in the Bankruptcy Cases) or any proceeds therefrom (other than the
Settlement Payment); (ii) constitute a modification of the automatic stay (if and to the extent
applicable) to authorize the Insurers and Insured Persons to make the Settlement Payment and
upon receipt by the Trustee of the Settlement Payment, further exercise all their respective rights
and obligations under the D&O Policies going forward without further order of the Bankruptcy
Court; (iii) upon receipt by the Trustee of the Settlement Payment, discontinue the reporting
requirements established by the Order of the Bankruptcy Court at Docket Number 79 filed in
6
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the Bankruptcy Cases; (iv) find that the Settlement Agreement is reasonable and in good faith;
and (v) preclude and bar any collateral attack on the reasonableness and/or validity of the
Settlement Agreement.
(c)

The Trustee will use reasonable efforts to cooperate with the enforcement

of any release, injunction, or bar order contained in or contemplated by this Settlement
Agreement and the Approval Order.
6.

DISMISSAL OF ADVERSARY PROCEEDING

Subject to the Approval Order becoming a final and non-appealable order, within two (2)
business days after receiving the Settlement Payment, the Trustee shall file a notice of
discontinuance dismissing the Adversary Proceeding with prejudice.
7.

REPRESENTATIONS AND WARRANTIES

Each of the Parties represents and warrants that she, he, or it is authorized to enter into this
Settlement Agreement, that she, he, or it is authorized to give the Releases contained herein and
that she, he, or it has not sold, assigned or otherwise transferred any interest in the matters that are
being released by this Settlement Agreement.
Subject to an Approval Order becoming a final and non-appealable order, this Settlement
Agreement shall be binding upon, and shall inure to the benefit of, the Parties and their respective
representatives, estate representatives, receivers, heirs, executors, successors and assigns, as well
as any subsequently appointed or elected trustee in the Debtors’ cases.
8.

LITIGATION COSTS AND FEES

Each of the Parties agree to bear her/his/its own costs and fees, including without limitation
attorneys’ fees and costs and expert fees and costs incurred in connection with the Trustee Claims
and this Settlement Agreement.

7
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PAYMENT INSTRUCTION

Payment of the Settlement Payment to the Trustee shall be made by wire transfer payable
to “Helios and Matheson Analytics Inc., Debtor” as follows:
Metropolitan Commercial Bank
99 Park Avenue, 4th Floor
New York, New York 10016
ABA No. 026013356
Account No.3910210104
OR, by check made payable to “Helios and Matheson Analytics Inc., Debtor” and sent by
overnight or certified mail to the following recipient:
Alan Nisselson, Esq.
Windels Marx Lane and Mittendorf LLP
156 West 56th Street
New York, NY 10019
10.

NO ADMISSION OF LIABILITY

The Parties acknowledge that this Settlement Agreement reflects a compromise of disputed
claims. By making this Settlement Agreement, no Party admits the sufficiency of any claims,
allegations, assertions, contentions, or positions of any other Party or the sufficiency of the
defenses to any such claims, allegations, assertions, contentions or positions.
11.

ADVICE OF COUNSEL

This Settlement Agreement is made and executed by each of the Parties hereto with the
advice of counsel, and no Party has been coerced or induced to enter into this Settlement
Agreement by any improper action by any other Party.
12.

ENTIRE AGREEMENT

This Settlement Agreement, once fully executed, constitutes the entire agreement between
the Parties pertaining to the subject matter hereof and fully supersedes any and all prior
undertakings, representations, warranties and agreements. This Settlement Agreement may only
be modified in writing and by agreement of all Parties hereto.
8
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CHOICE OF LAW AND JURISDICTION

This Settlement Agreement and its enforcement will be governed by the substantive law of
the State of New York without regard to its internal conflicts of laws principles. The Parties agree
that the United States Bankruptcy Court for the Southern District of New York maintains
jurisdiction over all issues relating to this Settlement Agreement, including its enforcement.
14.

AUTHORIZED SIGNATURES

By their signatures below, the undersigned represent and warrant that they are duly
authorized to bind the party on whose behalf they have executed this Settlement Agreement. Each
Party agrees to execute all documents and to do all things necessary to effectuate the terms of this
Settlement Agreement.
15.

EXECUTION IN COUNTERPARTS

To facilitate execution, this Settlement Agreement may be executed in one or more
counterparts, each of which shall be deemed an original and when taken together with the other
signed counterparts, shall constitute one agreement which shall be binding upon and effective as
to all Parties. Execution by facsimile, electronic signature or an electronically transmitted
signature shall be fully and legally binding on the Parties.
16.

JOINTLY DRAFTED

This Agreement shall be treated as jointly drafted, and will not be construed against any
Party as drafter. This Agreement provides no rights to any third party except to the extent
expressly set forth herein.
17.

SEVERABILITY

If any provision in this Settlement Agreement is held to be invalid or unenforceable under
applicable law, such provision shall be construed or modified so as to be valid and enforceable
under applicable law, or else such provision shall be excluded from this Settlement Agreement
9
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and the balance of the Settlement Agreement shall be interpreted as if such provision were so
excluded and shall be enforceable in accordance with its terms.

10
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IN WITNESS WHEREOF, each of the undersigned Parties has caused this Settlement
Agreement to be duly executed on its behalf.
Trustee:
October _, 2020
Alan Nisselson, as chapter 7 Trustee of the estates of Helios and
Matheson Analytics, Inc. and MoviePass, Inc.
D&Os:
October _, 2020
Theodore Farnsworth
October _, 2020
Stuart Benson
October _, 2020
Mitchell Lowe
October _, 2020
Muralikrishna Gadiyaram
October _, 2020
Parthasarathy Krishnan
October _, 2020
Prathap Singh
October _, 2020
Gavriel Ralbag
October
_, 2020
Christopher Kelly
October _, 2020
Maria Stipp
October _, 2020
Joseph Fried

11
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a/ MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ORDER PURSUANT TO BANKRUPTCY CODE § 327(a) AND 328(a) AUTHORIZING
THE RETENTION OF REID COLLINS & TSAI LLP, AS SPECIAL COUNSEL
TO THE CHAPTER 7 TRUSTEE EFFECTIVE FEBRUARY 7, 2020
Upon the Application dated February 10, 2020 (the “Application”) of Alan Nisselson
(“Trustee”), interim Trustee for the chapter 7 estates of Helios and Matheson Analytics, Inc.,
Case No. 20-10242-smb, Zone Technologies, Inc., Case No. 20-10243-smb, and MoviePass,
Inc., Case No. 20-10244 (collectively, the “Debtors”), seeking an order (“Order”) authorizing
the Trustee to employ and retain Reid Collins & Tsai LLP (“Reid Collins”) as special counsel,
under the terms of the letter of engagement attached to the Application as Exhibit C (the
“LOE”), effective as of February 7, 2020; and upon the Declaration of Angela Somers (the
“Somers Declaration”) also attached to the Application as Exhibit B; and it appearing that RCT
is eligible to represent the Trustee as special litigation counsel as set forth in the Application; and
upon the record herein after due deliberation thereon good and sufficient cause exists for the
granting of the relief as set forth herein.
IT IS HEREBY ORDERED THAT:
1.

Pursuant to sections 327(a) and 328(a) of the Bankruptcy Code, the Trustee is

authorized to employ Reid Collins effective February 7, 2020 as his counsel and for the matters

1

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each
Debtor’s federal tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a
MovieFone (9913), Zone Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and
MoviePass, Inc. (9893).

{11781987:1}
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described in the Application in accordance with and on the terms described in the Application,
the LOE, and this Order.
2.

The terms of the LOE are reasonable and the conditions of employment are

approved.
3.

All of Reid Collins’s compensation set forth in the LOE, including without

limitation, the Contingency Fee is approved pursuant to section 328(a) of the Bankruptcy Code.
Reid Collins will submit an application to the Court for compensation and reimbursement of
costs and expenses, which shall be analyzed under section 328(a) of the Bankruptcy Code and
the Trustee may pay such fees and expenses consistent with an order of this Court approving
such application.
4.

Notwithstanding anything set forth in the LOE, any costs incurred by Reid Collins

shall be reasonable, and Reid Collins shall confer with the Trustee prior to incurring additional
costs above $1,000.00.
5.

The Trustee is authorized and empowered to execute and deliver such documents,

and to take and perform all actions necessary to implement and effectuate the relief granted in
this Order.

{11781987:1}
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The Court shall retain jurisdiction to hear and determine all matters arising from

the implementation of this Order.
Dated: New York, New York
February 20th, 2020
/s/ STUART M. BERNSTEIN
The Honorable Stuart M. Bernstein
United States Bankruptcy Judge
Agreed:
Dated: February 14, 2020
Reid Collins & Tsai LLP
By:

/s/ Angela Somers
Angela Somers, Member

No Objection:
Office of the United States Trustee
Dated: February 14, 2020

By:

/s/ Greg Zipes
Greg Zipes, Trial Attorney

{11781987:1}
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried

[PROPOSED] ORDER (I) PURSUANT TO BANKRUPTCY CODE SECTION 105(a)
AND BANKRUPTCY RULE 9019(a) APPROVING A SETTLEMENT
AGREEMENT BETWEEN THE TRUSTEE AND FORMER DIRECTORS AND OFFICERS
OF THE DEBTORS; AND (II) AUTHORIZING PAYMENT OF FEES AND
EXPENSES TO TRUSTEE’S SPECIAL COUNSEL
Upon the motion dated October 23, 2020 (the “Motion”), filed by Alan Nisselson, (the
“Trustee”), the chapter 7 trustee of the estates of Helios and Matheson Analytics, Inc. (“Helios”)
and MoviePass, Inc. (”MoviePass”) (together, the “Debtors”), for entry of an order (I) pursuant
to section 105 of title 11 of the United States Code (“Bankruptcy Code”) and Federal Rule of
Bankruptcy Procedure (“Bankruptcy Rules”) 9019(a), approving the compromise and settlement
of breach of fiduciary duty and other claims asserted by the Trustee against Theodore Farnsworth,

1 The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
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Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram, Parthasarathy Krishnan, Prathap Singh,
Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria Stipp and Joseph Fried (the “D&Os”),
all former directors and officers of Helios and/or MoviePass, as set forth in the Settlement
Agreement (the “Settlement Agreement”) among the Trustee and the D&Os attached to the
Motion as Exhibit A; and (II) pursuant to section 328(a) of the Bankruptcy Code, approving and
awarding the payment of certain fees and disbursements to the Trustee’s Special Counsel, Reid,
Collins & Tsai LLP (“Reid Collins”), and a hearing having been held on before the Honorable
Stuart M. Bernstein, United States Bankruptcy Judge for the Southern District of New York, and
proper notice of the Motion (including the Notice of Hearing form) having been given, and no
objections having been received, and sufficient cause having been shown; it is now, hereby
ORDERED that the Settlement Agreement was the product of arms-length negotiations
among the Trustee, D&Os and Insurers;
ORDERED that the Settlement Agreement is reasonable and in good faith and approved
all respects; and it is further
ORDERED that the automatic stay of Section 362(a) of the Bankruptcy Code (if and to
the extent applicable) is modified pursuant to section 105 and section 362(b) of the Bankruptcy
Code to permit the Insurers and Insured Persons to use the proceeds of the Policies to make the
Settlement Payment (as defined in the Settlement Agreement); and it is further
ORDERED that the Settlement Payment shall be allocated 50% to Helios and 50% to
MoviePass; and it is further
ORDERED that upon receipt by the Trustee of the Settlement Payment, the Trustee waives
and releases claims of Debtors and their estates to the D&O Policies (as defined in the Order of
the Bankruptcy Court at Docket Number 79 filed in the Bankruptcy Cases) or any proceeds
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therefrom (other than the Settlement Payment) and the automatic stay of Section 362(a) of the
Bankruptcy Code (if and to the extent applicable) is modified pursuant to section 105 and section
362(b) of the Bankruptcy Code to allow the D&Os and the Insurers to further exercise all their
respective rights and obligations under the D&O Policies without further order of the Bankruptcy
Court; and it is further
ORDERED that upon receipt by the Trustee of the Settlement Payment, the reporting
requirements established by the Order of the Bankruptcy Court at Docket Number 79 filed in the
Bankruptcy Cases are discontinued; and it is further
ORDERED that all collateral attacks on the reasonableness and/or validity of the
Settlement Agreement and/or the Settlement Payment thereunder are barred; and it is further
ORDERED that pursuant to the terms of the Engagement Letter, Reid Collins’ fees in the
amount of $4,200,000.00 and expenses in the amount of $7,548.44 are approved, as set forth on
the Schedules attached hereto; and it is further
ORDERED that after the Settlement Payment, as defined in the Settlement Agreement,
has been made and completed, and such funds becoming good and readily available, Reid Collins
shall be paid from the settlement proceeds the amounts of $4,200,000.00 in fees and $7,548.44 in
expenses; and it is further
ORDERED that this Court retains jurisdiction with respect to all matters arising from or
related to the implementation of this Order; and it is further
ORDERED, that the Trustee be, and hereby is authorized to take such steps, expend such
funds, and do such things, as is necessary to implement the terms and conditions of this Order.
Dated: New York, New York
, 2020
____________________________________
Honorable Stuart M. Bernstein
3
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Case No. 20-10242 (SMB)
Case Name: HELIOS AND MATHESON, ANALYTICS, INC
(1)
Applicant

Reid
Collins &
Tsai LLP,
Special
Counsel
to the
Trustee

(2)
Date/
Document
Number of
Application

(3)
Interim Fees
Requested
on
Application

(5) Fees to be
Paid for
Current Fee
Period

(6) Fees to be
Paid for
Prior Fee
Period(s) (if
any) (i.e.,
Holdback
Release)

(7)
Total Fees to
be Paid

(8)
Interim
Expenses
Requested

(9)
Expenses
to be
Paid for
Current
Fee
Period

ECF ____
$4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.001 $7,548.44

DATE ON WHICH ORDER WAS SIGNED:

1

(4)
Fees Allowed

Schedule A

Total based on contingency fee.

INITIALS: __ USBJ
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Case No. 20-10242 (SMB)
Case Name: HELIOS AND MATHESON, ANALYTICS, INC
(1)
Applicant

(2)
Total Fees Requested

(3)
Total Fees Paid

(4)
Total Expenses
Requested

(5)
Total Expenses
Paid

Reid Collins & Tsai LLP, Special
Counsel to the Trustee

$4,200,000.001

$4,200,000.002

$7,548.44

$7,548.44

DATE ON WHICH ORDER WAS SIGNED:

1
2

Schedule B

Total based on contingency fee.
Total based on contingency fee.

INITIALS: USBJ
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Please Remit to:
Reid Collins & Tsai LLP
1301 S Capital of Texas Hwy
Building C, Suite 300
Austin, Texas 78746
Main: 512.647.6100
Fax: 512.647.6129
www.rctlegal.com
Tax ID No. 27-1333576
Bill To:
Alan Nisselson, Trustee
Windels Marx Lane & Mittendorf, LLP
156 West 56th Street
New York, NY 10019

RE: Helios/Movie Pass

Date

Timekeeper

Invoice Date:

10/12/2020

Invoice No.:

6331

Billing Through

Due Date:

Our File #

09/30/2020

10/12/2020

3022.002

Description

Hours

Rate

Fee

REIMBURSABLE EXPENSES
1/31/2020
2/6/2020
2/13/2020
2/29/2020
3/31/2020
3/31/2020
4/30/2020
5/31/2020
5/31/2020
6/5/2020
6/30/2020
6/30/2020
6/30/2020
7/31/2020
8/4/2020

GEN
GEN
MNM
GEN
GEN
GEN
GEN
GEN
GEN
AJS
GEN
GEN
GEN
GEN
AJS

8/19/2020
8/27/2020
8/31/2020
9/10/2020
9/10/2020
9/17/2020
9/17/2020
9/17/2020
9/30/2020
9/30/2020

AD
AD
GEN
AD
AD
AD
AD
AD
GEN
GEN

Westlaw Inv 841777446 - January 2020
Delaware Corp & Tax Web - copies of corporate documents
FedEx Inv 6-927-19950 TID 777711959172
Westlaw Inv 841941103 - February 2020
Westlaw Inv 842103781 - March 2020
PACER Service Center - Q1 2020
Westlaw Inv 842269396 - April 2020
USPS 5.20.20 (11 @ $0.65)
Westlaw Inv 842439075 - May 2020
SDNY Bankruptcy Court Filing Fee - summons and complaint
6.11.20 - Postage (2 @ $2.20)
Westlaw Inv 842593550 - June 2020
PACER Service Center Q2 2020
Westlaw Inv 842765808 - July 2020
Court Solutions Fee - Adjourned Hearing on Motion to Pay
Mediator and Applicatoin to Pay Litigation Expenses - A. Somers
Copy Sense Inv 37563 (mediation printing and binders)
FedEx Inv 7-106-60169 TID 771302187280
Westlaw Inv 842936576 August 2020
FedEx Inv 7-118-66704 TID 771427109249
Copy Sense Inv 37573 (mediation printing and binders)
FedEx Inv 7-125-43448 TID 771491878717
FedEx Inv 7-125-43448 TID 771491917589
FedEx Inv 7-125-43448 TID 771491953418
Westlaw Inv 843110116 - September 2020
PACER Service Center - Q3 2020
TOTAL REIMBURSABLE COSTS:

16.21
380.00
21.76
347.54
50.19
36.60
152.48
7.15
317.82
350.00
4.40
304.27
283.40
488.15
70.00

16.21
380.00
21.76
347.54
50.19
36.60
152.48
7.15
317.82
350.00
4.40
304.27
283.40
488.15
70.00

1,649.70
47.80
731.63
59.00
1,415.55
110.54
110.54
116.16
403.55
74.00

1,649.70
47.80
731.63
59.00
1,415.55
110.54
110.54
116.16
403.55
74.00
7,548.44

Total

$7,548.44
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried

VERIFIED STATEMENT OF ANGELA J. SOMERS
IN SUPPORT OF APPLICATION
FOR ALLOWANCE OF COMPENSATION OF
REID COLLINS & TSAI LLP, THE TRUSTEE’S SPECIAL COUNSEL
The undersigned, Angela J. Somers, submits this verified statement pursuant to 28 U.S.C.
§ 1746, and under penalty of perjury and states the following is true and correct:
1.

I am an attorney admitted to practice law in the State of New York. I am duly

admitted and in good standing to practice before the United States District and Bankruptcy Court
for the Southern District of New York. I am a Partner at the law firm of Reid Collins & Tsai LLP
(“Reid Collins” or “Special Counsel”), counsel to Alan Nisselson (the “Trustee”), the chapter 7
trustee of the estates of Helios and Matheson Analytics, Inc. (“Helios”) and MoviePass, Inc.

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
1
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(”MoviePass”) (together, the “Debtors”). My office is located at 810 Seventh Avenue Suite 410,
New York, NY 10019.
2.

I submit this verified statement in support of the Trustee’s Motion (“Motion”)

seeking entry of an order: (I) pursuant to section 105 of title 11 of the United States Code and
Federal Rule of Bankruptcy Procedure 9019(a), approving the compromise and settlement of
breach of fiduciary duty and other claims asserted by the Trustee against Theodore Farnsworth,
Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram, Parthasarathy Krishnan, Prathap Singh,
Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria Stipp and Joseph Fried (the “D&Os”),
all former directors and officers of Helios and/or MoviePass, as set forth in the Settlement
Agreement (the “Settlement Agreement”) among the Trustee, the D&Os and certain insurance
carriers attached to the Motion as Exhibit A; and (II) pursuant to section 328(a) of the Bankruptcy
Code, approving and awarding the payment of certain fees and disbursements to the Trustee’s
Special Counsel, Reid, Collins & Tsai LLP.
3.

Except as otherwise stated herein, all facts set forth in this verified statement are

based upon my personal knowledge and upon the client/matter records of Reid Collins or derived
from information available to me that I believe to be true and correct.
4.

On January 28, 2020, the Debtors filed voluntary petitions for relief under chapter

7 of the Bankruptcy Code. The cases are jointly administered under Case No. 20-10242-smb. The
Trustee was appointed chapter 7 trustee of the Debtors and is currently serving in that capacity.
5.

On February 7, 2020, the Trustee signed an Engagement Letter with Reid Collins

and by Order entered on February 20, 2020 (the “Retention Order”), the Bankruptcy Court
approved the retention of Reid Collins as special counsel [ECF No. 27] to investigate and pursue
claims based on the acts of the D&Os. Reid Collins was hired on a fully contingent basis.

2
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Paragraph 5 of the Engagement Letter provides that Special Counsel is entitled to a Contingent
Fee of thirty-five percent (35%) of any Gross Recoveries achieved through settlement or other
resolution of the claims after the filing of a complaint but before the commencement of discovery.
Pursuant to Paragraph 6 of the Engagement Letter, Reid Collins shall be entitled to reimbursement
of any advanced expenses from any Gross Recoveries. Pursuant to the Retention Order, Reid
Collins’ compensation is to be reviewed under section 328(a) of the Bankruptcy Code. See Exhibit
B to the Motion, Order and Letter of Engagement.
6.

I have reviewed the Motion seeking approval of the Settlement Agreement. The

facts stated therein regarding the details of Special Counsel’s work on the Trustee Claims are true
and correct. Special Counsel’s work on the Trustee’s Claims included, but was not limited to, the
following:
•

Gathering and assessing relevant documents and materials from the Debtors’ books
and records, as well as from the Debtors’ outside counsel;

•

Conducting an investigation based on the documents collected;

•

Reviewing materials and assessing the impact of the Securities Class Action and
Derivative Action (as defined in the Motion) on the Trustee’s potential claims;

•

Performing extensive legal research relevant to the viability of potential claims and
their likelihood of succeeding at each stage of litigation;

•

Analyzing potential sources of recovery, including by analyzing the Debtors’ D&O
liability insurance policies, which consisted of a tower of eight policies that could
potentially cover breach of fiduciary duty claims to be asserted against the D&Os;

•

Preparing a draft complaint laying out potential claims against the D&Os and
serving it on the D&Os for purposes of pre-suit negotiations;

•

Filing a complaint and adversary proceeding;

•

Setting up a complex mediation involving many stakeholders, including eight
insurance carriers and 11 D&Os with three sets of counsel;

•

Obtaining court approval of the mediation process with David Murphy from
Phillips ADR;
3
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•

Preparing a comprehensive PowerPoint presentation that was presented to the
D&Os and their insurers on July 14, 2020;

•

Coordinating with a financial expert as to issues of red flags in the complaint for
presentation to carriers;

•

Preparing extensive mediation briefing, including: (i) an opening, 50-page
mediation statement that addressed the merits of the Trustee’s claims, their
likelihood of success, and other relevant issues; (ii) a 20-page response to the three
mediation statements submitted by the three groups of D&Os; (iii) an appendix
containing 88 documents supporting the Trustee’s claims; and (iv) a brief regarding
insurance issues;

•

Reviewing numerous defendant and carrier briefs;

•

Participating in two days of mediation, as well as numerous phone calls and
discussions with the mediator both during and outside the two days of mediation;

•

Finalizing Settlement Agreement documents;

•

Drafting pleadings and seeking approval of the Settlement Agreement; and

•

Consistently reporting to the Trustee on the actions taken by Reid Collins and the
progress being made.
Pursuant to the Settlement Agreement, the Trustee’s Claims are being settled for

$12,000,000.00. The obligation to pay the Settlement Payment is conditioned on the entry of a
final order by the Bankruptcy Court.
8.

Notwithstanding that Reid Collins is employed on a contingency fee basis, I also

reviewed the time records of the Reid Collins attorneys and paralegals who worked on this matter,
all of whom worked closely with me at every stage of the case. In my opinion, the time spent, and
the fees charged were reasonable and necessary. Reid Collins incurred expenses of $7,548.44,
which expenses were primarily charges relating to legal research, postage, PACER charges, a
filing fee for the adversary proceeding, and third-party printing services. A detailed breakdown of
expenses advanced by Reid Collins in connection with this matter is attached as Exhibit D to the
Motion. I have reviewed the expenses and found them to be reasonable and accurate. In addition,

4
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based on the Settlement Payment in the amount of $12,000,000.00, Reid Collins is entitled to
$4,200,000.00 as its 35% Contingent Fee.
9.

Reid Collins thus applies for a payment to Reid Collins for fees and expenses in the

amount of $4,207,548.44 ($4,200,000.00 in fees plus $7,548.44 in expenses). These amounts shall
be paid from the Settlement Payment.
10.

In my opinion, this contingent fee is a reasonable and customary percentage for a

contingent fee recovery, especially given the complexity of the legal and factual issues involved
in the claims against the D&Os, the legal work performed, the arduous negotiations that resulted
in the settlement, and the substantial risk Reid Collins took on in taking this matter on a fully
contingent basis. It is also in accordance with the Engagement Agreement entered into between
the Trustee and Reid Collins, and the legal standard applicable to this fee request.
11.

Accordingly, Reid Collins respectfully requests entry of an order permitting the

payment to Reid Collins of the amount of $4,200,000.00 in fees and $7,548.44 in expenses from
the Settlement Payment in accordance with the terms of its Engagement Agreement.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
SIGNED under penalty of perjury this 23rd day of October 2020.

/s/ Angela J. Somers
Angela J. Somers

5
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried

DECLARATION OF ALAN NISSELSON
The undersigned, Alan Nisselson, submits this verified statement pursuant to 28 U.S.C. §
1746, and under penalty of perjury and states the following is true and correct:
1.

I am the chapter 7 trustee of the estates of Helios and Matheson Analytics, Inc. and

MoviePass, Inc (together, the “Debtors”) and am familiar with the affairs of the Debtors.
2.

I respectfully submit this Declaration in support of the motion (the “Motion”)

seeking entry of an order: (I) pursuant to section 105 of title 11 of the United States Code and
Federal Rule of Bankruptcy Procedure 9019(a), approving the compromise and settlement of
breach of fiduciary duty and other claims asserted by the Trustee against Theodore Farnsworth,

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
1
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Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram, Parthasarathy Krishnan, Prathap Singh,
Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria Stipp and Joseph Fried (the “D&Os” or
“Defendants”), all former directors and officers of Helios and/or MoviePass, as set forth in the
Settlement Agreement (the “Settlement Agreement”) among the Trustee and the D&Os attached
to the Motion as Exhibit A; and (II) pursuant to section 328(a) of the Bankruptcy Code, approving
and awarding the payment of certain fees and disbursements to the Trustee’s Special Counsel,
Reid, Collins & Tsai LLP.
3.

I make this Declaration based upon my own personal knowledge or upon

information that I believe to be true, including the facts set forth in the Motion.
4.

All capitalized terms not defined herein have the meaning ascribed to them in the

Motion.
5.

I believe that the Settlement Agreement is fair, reasonable and appropriate for the

Estate and falls well falls well within the “range of reasonableness” based on (i) the range of
possible litigation outcomes with regard to the Trustee’s claims; (ii) the complexity of the potential
litigation of such claims and the costs and delays related thereto; (iii) the sizable cash Settlement
Payment to be made by the D&Os within a short time period for the benefit of the estate’s creditors;
(iv) the available insurance coverage; and (v) The D&Os’ release of the estate from their proofs of
claim.
6.

The Settlement Agreement takes into account the above factors.

7.

For the reasons set forth in the Motion, in my business judgment, the Settlement

Agreement, which is the product of good faith, arm’s-length negotiations between counsel for the
Parties, represents a fair compromise.

2
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In sum, I respectfully submit that the Settlement Agreement should be approved

because it (i) avoids potentially lengthy, costly and burdensome litigation, (ii) represents a fair and
reasonable compromise and (iii) provides a tangible benefit to the Estate.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
SIGNED under penalty of perjury this 23rd day of October 2020.

/s/ Alan Nisselson
Alan Nisselson

3

