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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re
HELIOS AND MATHESON ANALYTICS, INC.,
et al.,

Case No. 20-10242-dsj
Chapter 7

Debtors.
AFFIDAVIT OF STEVEN M. CHERNIAK IN OPPOSITION TO TRUSTEE’S
OBJECTION TO PROOF OF CLAIM NO. 55 BY SILVER CINEMAS ACQUISITION
COMPANY D/B/A LANDMARK THEATRES
STATE OF NEW YORK

)
)
COUNTY OF NEW YORK )
STEVEN M. CHERNIAK, being duly sworn, hereby deposes and says as follows:
1.

I am the Chief Operating Officer of Silver Cinemas Acquisition Company, doing

business as Landmark Theatres (“Landmark” or “Exhibitor”). I submit this Affidavit in
opposition to the Objection of Alan Nisselson, Chapter 7 trustee (the “Trustee”) for the abovecaptioned jointly administered debtors, including Helios and Matheson Analytics Inc. and
MoviePass, Inc. (“MoviePass”), and in further support of Landmark’s Proof of Claim (Claim No.
55) (the “Proof of Claim”; copy annexed hereto as Exhibit “A”) in the amount of
$16,902,889.35.
2.

As conceded by the Trustee, Landmark admittedly is entitled to the sum of

$1,317,677.35 pursuant to Paragraph “3.2” of the MoviePass Exhibitor Agreement, dated as of
March 21, 2018 (the “Agreement”; copy annexed hereto as Exhibit “B”) for tickets purchased by
MoviePass and/or its customers for movies shown in Landmark theaters.
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The scope of the Trustee’s Objection is limited to Landmark’s additional claim

for $15,585,212.00 under Paragraph “3.4” of the Agreement, representing the “Renewal Term
Minimum Sales” due under that provision. The Trustee does not dispute the computation of the
Renewal Term Minimum Sales amount, as set forth in Landmark’s Proof of Claim (Ex. “A”
hereto), and instead contends that allowing Landmark’s claim under Paragraph “3.4” of the
Agreement would amount to an “exorbitant” penalty.
4.

However, as set forth below and in the accompanying motion papers, Paragraph

“3.4” of the Agreement is a proper liquidated damages clause, not an unenforceable penalty
provision. MoviePass negotiated for, and obtained, the benefit of using Landmark’s intellectual
property, branding, and goodwill to promote its own subscription sales to movie theater
customers. Landmark further agreed to grant MoviePass the exclusive right to provide paid
subscription services to Landmark’s customers, who in turn could buy movie tickets at
Landmark theaters at a significant discount. In exchange, MoviePass was obligated to reimburse
Landmark for the purchased tickets, albeit at a 20% reduction (with certain adjustments not
relevant here), and MoviePass also agreed to purchase a minimum number of tickets during each
renewal term of the Agreement.
5.

In short, Paragraph “3.4” simply ensured that if the minimum number of tickets

was not sold during any particular renewal term, then MoviePass would make up the shortfall.
And the computation of the “Renewal Term Minimum Sales”, in turn, was based upon an
annualized average of the four months of sales prior to the renewal term, and thus was a
reasonable estimate of the minimum value of the Agreement, as renewed, to Landmark.
6.

Moreover, at the time of entering into the Agreement, it would have been all but

impossible to estimate the actual damages to Landmark in the event of a breach by MoviePass,
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given the difficulty in calculating how many tickets should have been purchased by MoviePass
subscribers in any given period of time, and therefore, it was reasonable for the parties to
negotiate the Renewal Term Minimum Sales provision in Paragraph “3.4” to fix what those
damages would be if MoviePass failed to perform (as it subsequently did).
7.

Accordingly, Landmark’s Proof of Claim should be allowed in its entirety.
FACTUAL BACKGROUND

8.

Landmark and MoviePass are parties to a MoviePass Exhibitor Agreement, dated

as of March 21, 2018 (the “Agreement”; copy annexed hereto as Exhibit “B”), between Silver
Cinemas Acquisition Company d/b/a Landmark Theatres (“Landmark” or “Exhibitor”) as
exhibitor, and MoviePass, Inc. (“MoviePass”).
9.

As set forth in the recitals to the Agreement, MoviePass was “a theatrical movie

subscription service which allows subscribers to attend a movie a day in theaters nationwide for
a fixed fee and enables theatrical movie exhibitors to increase movie attendance and concession
revenue[.]” Id. at p. 1. Under the Agreement, Landmark agreed to “permit MoviePass and/or its
Customers to purchase tickets from Exhibitor via the MoviePass Service for movies playing at
any of Exhibitor’s Theaters at the price of the ticket’s face value minus twenty (20%)
percent…”, id. at ¶ 3.1, subject to theater-level or day-specific discounts, but such that the
overall average discount would always equal 20% (id.).
10.

Pursuant to Paragraph “3.2” of the Agreement, “MoviePass shall pay Exhibitor

for all tickets purchased by MoviePass and/or its Customers via the MoviePass Service for
movies shown in Exhibitor’s Theaters during each fourteen (14) day period during the Term….”
Id.
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The initial term of the Agreement was for an eight (8) month period. Id. at ¶ 7.1.

Under Paragraph “7.2” of the Agreement, “[t]his Agreement shall automatically renew for
successive one (1) year terms from the last day of the then in-effect term (each a ‘Renewal
Term’) unless Exhibitor provides notice to MoviePass at least thirty (30) days before the
expiration of the then in-effect term that it does not wish to renew the Agreement, or as
otherwise terminated consistent with this Agreement.”
12.

Under Paragraph “6.1”, Landmark agreed to “use commercially reasonable efforts

to promote the MoviePass Service to customers of Exhibitor’s Theaters at its own expense.”
Under Paragraph “8”, Landmark agreed that it “shall not, and shall not authorize any third parties
to, without limitation, develop, market, distribute, sell or otherwise commercialize or use a
service that competes directly with the MoviePass Service, namely, a theatrical movie
subscription service.”
13.

Landmark agreed to these provisions, and agreed to renew the Agreement,

because MoviePass, in turn, agreed to purchase a fixed minimum value of tickets during each
term of the Agreement, thus providing Landmark with what it believed would be some measure
of financial stability.
14.

Specifically, during the Initial Term, the parties agreed that MoviePass would

purchase at least $1.6 million worth of Landmark tickets (the “Minimum Sales”), failing which
MoviePass would pay Landmark “the difference between the actual sales and the Minimum
Sales within ninety (90) days of the end of the Initial Term. Notwithstanding the foregoing, if
Exhibitor terminates this Agreement prior to the expiration of the Initial Term, then MoviePass
shall not be obligated to meet the Minimum Sales requirement in this Section.” Id. at ¶ 3.3. The
parties further agreed that the Minimum Sales guaranty would be adjusted on a pro rata basis if

4

20-10242-dsj

Doc 193

Filed 07/20/21 Entered 07/20/21 15:52:47
Pg 5 of 10

Main Document

Landmark opened or closed theaters, thus increasing or decreasing overall attendance at its
theaters. Id.
15.

Paragraph “3.4” of the Agreement—the subject of the Trustee’s dispute—states in

pertinent part as follows:
Should this Agreement renew for one-year periods
following the Initial Term, according to the terms of
this Agreement, MoviePass will endeavor to
purchase, or have its Customers purchase, a
minimum amount of dollars ($) worth of tickets
through the MoviePass Service for movies shown in
Exhibitor’s Theaters (‘Renewal Term Minimum
Sales’) for each such year-long Renewal Term
following the Initial Term, calculated as follows:
Each Renewal Term Minimum Sales amount shall
equal the annualized amount of the monthly average
of actual sales for the final four months of the prior
Term period (i.e., the last four months of the Initial
Term, and subsequently, the last four months of any
subsequent year-long Renewal Terms). In the event
that such Minimum Sales are not met, then
MoviePass shall pay Exhibitor the difference
between the actual sales and the Renewal Term
Minimum Sales within ninety (90) days of the end
of each such year-long Renewal Term.
Notwithstanding the foregoing, if Exhibitor
terminates this Agreement prior to the expiration of
any such Renewal Term, then MoviePass shall only
be obligated to meet a pro-rate, per-month Renewal
Term Minimum Sales requirement….
Id. at ¶ 3.4 (emphasis added).
16.

It is undisputed that the final Renewal Term of the subject Agreement began in or

around December 1, 2018 and expired in or around November 30, 2019.
17.

As set forth in the Proof of Claim (Ex. “A” hereto) and in the schedule annexed to

the Trustee’s Objection, MoviePass defaulted in payment under the Agreement during the
Renewal Term by failing to reimburse Landmark for tickets purchased by customers through the
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MoviePass service. MoviePass ceased all business operations in or around September 2019,
according to the Trustee’s Objection (id. at ¶ 10), and MoviePass filed a chapter 7 bankruptcy
petition on January 28, 2020.
18.

Landmark timely filed its Proof of Claim (Ex. “A” hereto) as a general unsecured

claim for $16,902.889.35.
19.

As set forth in the Proof of Claim, Landmark’s damages consist of two

components. First, MoviePass failed to pay Landmark the sum of $1,317,677.35 for tickets
purchased by MoviePass and/or its customers for movies shown in Landmark’s theaters during
the Renewal Term, as required under Paragraph “3.2” of the Agreement. See Proof of Claim
(Ex. “A” hereto) at ¶ 3(a). Second, MoviePass owed Landmark liquidated damages in the
amount of $15,585,212.00 under Paragraph “3.4” of the Agreement (id., Ex. “A” hereto, at ¶
3(b)).
20.

As set forth in the Proof of Claim:
Under Article 3.4 of the parties’ Agreement, there is
currently due and owing from MoviePass to
Exhibitor the sum of $15,858,212.00, representing
the Renewal Term Minimum Sales amount. The
annualized amount of the monthly average of actual
sales for the final four months of the initial term was
$1,921,568.00 for August 2018, $1,376,249.00 for
September 2018, $1,116,499.00 for October 2018,
and $965,999.00 for November 2018, for a total of
$5,380,316.00, or, a monthly average of
$1,345,079.00, and an annualized minimum amount
of $16,140,947.00. Under Paragraph 3.4, MoviePass
is obligated to pay Exhibitor the difference between
the actual sales, which totaled $555,735.00, and the
Renewal Term Minimum [Sales] [a]mount of
$16,140,947.00,
or
$15,585,212.00
(i.e.,
$16,140,947.00 minus $555,735.00), the shortfall
from the minimum guarantee.

Id. (Ex. “A” hereto) at ¶ 3(b).
6
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The Trustee’s Objection concedes the validity of Landmark’s claim under

Paragraph “3.2”, and with respect to the claim under Paragraph “3.4”, the Trustee’s Objection
does not dispute that the claim amount is properly computed under the terms of the Agreement.
Instead, the Trustee’s Objection contends that Paragraph “3.4” should not be enforced and/or that
Landmark’s claim should be subordinated below claims of other general unsecured creditors
because the damages under that Paragraph supposedly are in the nature of a “penalty”.
PARAGRAPH “3.4” IS A PROPER LIQUIDATED DAMAGES PROVISION, NOT AN
UNENFORCEABLE PENALTY
22.

As noted above, Paragraph “3.4” is a classic liquidated damages provision for two

reasons.
23.

First, at the time of negotiating the Agreement, it would have been all but

impossible to ascertain Landmark’s damages in the event of default by MoviePass. Such
damages would require Landmark to show what its sales were, as opposed to what they would
have been had MoviePass performed. It was entirely appropriate for the sophisticated parties to
the Agreement to negotiate, instead, that if MoviePass failed to sell the agreed-upon minimum
number of tickets during any given one-year term, Landmark’s fixed damages in such a one-year
term would equal the difference between actual annual sales, on the one hand, and annualized
average sales during the last four months of the prior one-year term.
24.

Second, the negotiated sum of liquidated damages under Paragraph “3.4” is

plainly proportionate to what Landmark’s foreseeable losses were. Landmark and MoviePass
were well within their rights to assume that, for any given year, the MoviePass sales would be no
worse than the annualized average of the four (4) months of the prior year. In fact, the deal was
far more favorable to MoviePass than a mere average of the prior year’s sales. Because each
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one-year renewal term of the Agreement commenced in or around December, the four-month
period from the prior term to be annualized under Paragraph “3.4” in computing the Renewal
Term Minimum Sales always ran from August through November—in other words, computation
of the four-month average would always include sales figures from August and September, two
months known in the industry to be lower-performing months on average. Thus, the Renewal
Term Minimum Sales represented a low estimate of what the annual sales would have been had
MoviePass performed its obligations under the Agreement, and certainly is not grossly
disproportionate to the losses that Landmark suffered as a result of not receiving the ticket sales
it anticipated when contracting with MoviePass.
25.

Thus, the Trustee’s contention that the liquidated damages provision under

Paragraph “3.4” constitutes an unenforceable “penalty” completely ignores the fact that both
parties had anticipated that sales would be higher than the Renewal Term Minimum Sales, and
further ignores the fact that the difference between the actual sales, on the one hand, and the
Renewal Term Minimum Sales amount, on the other, only would entitle Landmark to an amount
that is on the low end of what both parties had anticipated would be Landmark’s benefit from the
Agreement.
26.

Hence, the Trustee’s contention that Paragraph “3.4” constitutes an unenforceable

“penalty” and not a valid liquidated damages provision is without merit.
27.

Equally without merit is the Trustee’s contention that “the Exhibitor Agreement

was structured such that Landmark was able to ignore MoviePass’s breach and continue to apply
the Minimum Sales Shortfall provision without providing MoviePass with a single movie ticket
or anything else of value.” Objection, at ¶ 20. To the contrary, if Landmark had failed to sell
discounted tickets to MoviePass customers when requested, Landmark would have been in
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breach, and MoviePass would have had the right to terminate the Agreement for a material
breach pursuant to Paragraph “11(i)”. While the Trustee contends that in such a scenario,
Landmark nonetheless could have claimed entitlement to the “Minimum Sales Shortfall”
anyway, that hypothetical situation is doubtful under the Agreement’s plain language and, in any
event, is far from reality and need not be resolved by the Court. In the real world, MoviePass is
the one that breached the Agreement by eventually failing to sell any tickets, due to no fault
whatsoever by Landmark, and by failing to reimburse Landmark for the tickets that its customers
duly purchased at discount through MoviePass. Landmark only stopped providing discounted
tickets when customers were unable to purchase them through MoviePass, due solely to
MoviePass’s default. It is absurd to blame Landmark for MoviePass’s own failure.
28.

Likewise meritless is the Trustee’s contention that the Agreement is

“unconscionably one-sided” (Objection at ¶ 22). The Agreement plainly was negotiated by
sophisticated parties at arms’ length. Indeed, Paragraph “3.4” also protected MoviePass by
fixing and capping its damages in case of its breach.
[Remainder Of Page Intentionally Left Blank]
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Fill in this information to identify the case:

MoviePass, Inc.

Debtor

United States Bankruptcy Court for the:

Southern

District of

New York
(State)

Case number

20-10244

Official Form 410

Proof of Claim

04/19

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.
Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,
explain in an attachment.
A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571.
Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Part 1:

Identify the Claim

1. Who is the current
creditor?

c/o Cohen Brothers Realty Corporation
Name of the current creditor (the person or entity to be paid for this claim)
Other names the creditor used with the debtor

2. Has this claim been
acquired from
someone else?

✔ No

3. Where should
notices and
payments to the
creditor be sent?

Where should notices to the creditor be sent?

Federal Rule of
Bankruptcy Procedure
(FRBP) 2002(g)

Yes.

From whom?

c/o Cohen Brothers Realty Corporation
750 Lexington Avenue, 28th Floor
Name
New York, NY 10022
Number

Street

City

Name
Number

State

ZIP Code

Contact phone
Contact email

Where should payments to the creditor be sent? (if
different)

Street

City

State

ZIP Code

Contact phone

sreiff@harwoodreiff.com

Contact email

(see summary page for notice party information)
Uniform claim identifier for electronic payments in chapter 13 (if you use one):
___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___

4. Does this claim
amend one already
filed?

✔ No
Yes.

Claim number on court claims registry (if known)

Filed on
MM

5. Do you know if
anyone else has filed
a proof of claim for
this claim?

Official Form 410

/

DD

/

YYYY

✔ No
Yes. Who made the earlier filing?

Proof of Claim
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Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number
you use to identify the
debtor?
7. How much is the claim?

✔ No
Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor: ___ ___ ___ ___
$ 16,902,889.35

. Does this amount include interest or other charges?

✔ No
Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).
8. What is the basis of the
claim?

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).
Limit disclosing information that is entitled to privacy, such as health care information.

Breach of contract for services

9. Is all or part of the claim
secured?

✔ No
Yes. The claim is secured by a lien on property.
Nature or property:
Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of
Claim Attachment (Official Form 410-A) with this Proof of Claim.
Motor vehicle
Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien
has been filed or recorded.)

Value of property:

$

Amount of the claim that is secured:

$

Amount of the claim that is unsecured:

$

(The sum of the secured and unsecured
amount should match the amount in line 7.)

Amount necessary to cure any default as of the date of the petition:

Annual Interest Rate (when case was filed)

$

%

Fixed
Variable
10. Is this claim based on a
lease?

✔ No
Yes. Amount necessary to cure any default as of the date of the petition.

11. Is this claim subject to a
right of setoff?

$

✔ No
Yes. Identify the property:

Official Form 410

Proof of Claim
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✔ No
Amount entitled to priority

Yes. Check all that apply:

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

Domestic support obligations (including alimony and child support) under
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

$

Up to $3,025* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use. 11 U.S.C. § 507(a)(7).

$

Wages, salaries, or commissions (up to $13,650*) earned within 180
days before the bankruptcy petition is filed or the debtor’s business ends,
whichever is earlier. 11 U.S.C. § 507(a)(4).

$

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8).

$

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5).

$

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies.

$

* Amounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

Part 3:

Sign Below

The person completing
this proof of claim must
sign and date it.
FRBP 9011(b).

Check the appropriate box:
I am the creditor.

✔ I am the creditor’s attorney or authorized agent.

If you file this claim
electronically, FRBP
5005(a)(2) authorizes courts
to establish local rules
specifying what a signature
is.
A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned for up to 5
years, or both.
18 U.S.C. §§ 152, 157, and
3571.

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.
I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.
I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on date

05/07/2020

MM / DD / YYYY

/s/Simon W. Reiff
Signature

Print the name of the person who is completing and signing this claim:
Name

Simon W. Reiff

First name
Title
Company

Middle name

Last name

Attorney
Harwood Reiff LLC
Identify the corporate servicer as the company if the authorized agent is a servicer.

Harwood Reiff LLC, 370 Lexington Avenue, Suite 505, New York, NY, 10017
Address
Number

Street

City
Contact phone

Official Form 410

State

2126610750

Proof of Claim

Email

ZIP Code

sreiff@harwoodreiff.com
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For phone assistance: Domestic (888) 251-3046 | International 001-424-236-7244
Debtor:
20-10244 - MoviePass, Inc.
District:
Southern District of New York, New York Division
Creditor:
c/o Cohen Brothers Realty Corporation
750 Lexington Avenue, 28th Floor
New York, NY, 10022
Phone:

Has Supporting Documentation:
Yes, supporting documentation successfully uploaded
Related Document Statement:
Has Related Claim:
No
Related Claim Filed By:

Phone 2:
Fax:

Filing Party:
Authorized agent

Email:
sreiff@harwoodreiff.com
Disbursement/Notice Parties:
HARWOOD REIFF LLC
370 LEXINGTON AVENUE SUITE 505
NEW YORK, NY, 10017
Phone:
Phone 2:
Fax:
E-mail:
sreiff@harwoodreiff.com
Other Names Used with Debtor:

Basis of Claim:
Breach of contract for services
Total Amount of Claim:
16,902,889.35
Has Priority Claim:
No
Has Secured Claim:
No
Based on Lease:
No
Subject to Right of Setoff:
No

Amends Claim:
No
Acquired Claim:
No
Last 4 Digits:
Uniform Claim Identifier:
No
Includes Interest or Charges:
No
Priority Under:
Nature of Secured Amount:
Value of Property:
Annual Interest Rate:
Arrearage Amount:
Basis for Perfection:
Amount Unsecured:

Submitted By:
Simon W. Reiff on 07-May-2020 3:56:07 p.m. Eastern Time
Title:
Attorney
Company:
Harwood Reiff LLC

VN: C03DB7144A08B8D13CB5409568A606A5

20-10242-dsj

Doc 193-1

Filed 07/20/21 Entered 07/20/21 15:52:47
of Claim Pg 6 of 7

Optional Signature Address:
Simon W. Reiff
Harwood Reiff LLC
370 Lexington Avenue, Suite 505
New York, NY, 10017
Telephone Number:
2126610750
Email:
sreiff@harwoodreiff.com

VN: C03DB7144A08B8D13CB5409568A606A5
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PROOF OF CLAIM ATTACHMENT
1. Name of Debtor: MoviePass, Inc. (the “Debtor”), Case No. 20-10244-smb.
2. Name of Creditor: Silver Cinemas Acquisition Company d/b/a Landmark Theatres, a
theatrical movie exhibitor, pursuant to a written contract agreement dated on or about
March 23, 2018 (the “Agreement”), between Silver Cinemas Acquisition Company
(“Exhibitor”), and MoviePass, Inc. (“MoviePass”), a theatrical movie subscription
service, permitting MoviePass and/or its customers to purchase tickets from Exhibitor’s
theatres at a discounted price.
3. Amount of Claim on Date Case Filed: The Debtor filed the subject Chapter 7 bankruptcy
petition on January 28, 2020 (the “Petition Date”). As of the Petition Date, Exhibitor’s
claim is for $16,902,889.35 as follows:
a. Paragraph 3.2 of the Parties’ Agreement: Under Article 3.2 of the parties’
Agreement, there is currently due and owing from MoviePass to Exhibitor the sum of
$1,317,677.35, for tickets purchased by MoviePass and/or its customers for movies
shown in Exhibitor’s theaters. MoviePass is in default of its contractual obligations under
the parties’ agreement.
b. Paragraph 3.4 of the Parties’ Agreement: Under Article 3.4 of the parties’
Agreement, there is currently due and owing from MoviePass to Exhibitor the sum of
$15,585,212.00, representing the Renewal Term Minimum Sales amount. The annualized
amount of the monthly average of actual sales for the final four months of the initial term
was $1,921,568.00 for August 2018, $1,376,249.00 for September 2018, $1,116,499 for
October 2018, and $965,999.00 for November 2018, for a total of $5,380,316.00, or, a
monthly average of $1,345,079.00, and an annualized minimum amount of
$16,140,947.00. Under Paragraph 3.4, MoviePass is obligated to pay Exhibitor the
difference between the actual sales, which totaled $555,735.00, and the Renewal Term
Minimum Amount of $16,140,947.00, or $15,585,212.00 (i.e., $16,140,947.00 minus
$555,735.00), the shortfall from the minimum guarantee.
c. Total Claim Under the Parties’ Agreement: Accordingly, the total amount of
Exhibitor’s claim is equal to the amount due and owing under Paragraph 3.2 of the
Parties’ Agreement of $1,317,677.35 ((¶ 3(a) above), plus the amount due and owing
under Paragraph 3.4 of the Parties’ Agreement of $15,585,212.00 ((¶ 3(b) above), and
therefore is presently not less than $16,902,889.35 (the “Total Lease Rejection Claim”).
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