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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
----------------------------------------------------------------------- x
In re
HELIOS AND MATHESON ANALYTICS, INC.,
Et al.,

Case No. 20-10242-dsj
Chapter 7

Debtors.

----------------------------------------------------------------------- x
MEMORANDUM OF UNSECURED CREDITOR MADISON GLOBAL PARTNERS IN
SUPPORT OF THE TRUSTEE’S OBJECTION TO LANDMARK THEATHERS’
PROOF OF CLAIM
Madison Global Partners, LLC, as the largest general unsecured creditor, is an interested
party in this proceeding. Madison Global submits this Memorandum to bring to the Court’s
attention the unfairness and prejudice it and the other unsecured creditors would suffer if
Landmark’s proof of claim were accepted.1 Because the purported “liquidated damages”
provision in the Exhibitor’s Agreement bears no causal link between any anticipated loss and the
claimed liability under the Exhibitor’s Agreement, it constitutes an unenforceable penalty clause.
Allowing Landmark its claim would provide it with a grossly inequitable windfall at the
substantial expense of the other unsecured creditors, many of whom, like Madison Global, seek
to recover actual damages. Landmark’s proof of claim should be rejected.

1

Madison Global also agrees with and adopts the arguments of the Trustee made in its Objection to Claim No. 55
(Doc 160).
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Facts – Madison Global’s Claim
Unlike Landmark’s claim, Madison Global’s claim is based on actual contractual

damages for services it actually provided. Madison Global’s claim in this proceeding arises out
of MoviePass’ breach of a written investment banking agreement between the parties. Also
unlike Landmark’s Agreement, at no time has MoviePass or the Trustee claimed that the
investment banking agreement or any provision therein is invalid or void. Madison Global’s
actual loss – its claimed difference between what MoviePass agreed to pay it for its services and
what MoviePass actually paid – is $17,006,800. (For the purposes of resolving Madison
Global’s claim quickly and efficiently, Madison Global in good faith has stipulated to a deeply
discounted allowable claim amount of $5,500,000.)
In contrast to Landmark, Madison Global actually earned its claim amount through its
skill, experience, and hard work. MoviePass, in late 2016 a company with a long history of
losses and negative cash flow, was experiencing difficulties in completing a convertible bond
offering. A previous attempt to raise capital for MoviePass by a prominent investment banking
firm had recently failed. Accordingly, MoviePass was introduced to Madison Global to assist it
in its raise. (Affidavit of David S. Kaplan, annexed along with the relevant exhibits thereto as
Exhibit 1, ¶ 6.)2
Pursuant to a written Agreement dated February 27, 2017, MoviePass formally engaged
Madison Global as its financial advisor to advise MoviePass on, and to introduce or identify
potential investors for, capital-raising debt and/or equity transactions. The parties’ Agreement
expressly provided for Madison Global to be paid 6 percent of all capital raised as a result of its
advice and introduction of investors and creditors. (Kaplan Affidavit ¶ 7, Exhibit B.)

2

The Kaplan Affidavit was submitted by Madison Global in Supreme Court, New York County, in support of its
Summary Judgment Motion in the underlying litigation that gave rise to its claim here.

2
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In May of 2017, Madison Global introduced Theodore Farnsworth, the CEO of Helios
and Matheson Analytics, Inc., to J. Mitchell Lowe, the CEO of MoviePass, for the purpose of
Helios and Matheson providing funding to MoviePass. Thereafter, Helios and other investors
introduced by Madison Global extended loans to, or invested in, MoviePass in an aggregate
amount exceeding $310 million – in effect, saving the company from its likely demise. Having
succeeded in less than 18 months in guiding MoviePass to significantly exceed its expectations
for raising capital for its development and operations, Madison Global was entitled to its 6
percent fee, or $17,006,800. (Kaplan Affidavit ¶ 16, 17.)
Apparently, MoviePass agreed that Madison Global had earned its fee, expressing
gratitude and praise to Madison Global for its services. MoviePass’ CFO wrote to Madison
Global stating, “you guys have done an amazing job. So thank you!!” (Kaplan Affidavit, Exhibit
D.) (See also, email dated August 17, 2017, Kaplan Affidavit, Exhibit F [“Thank you very much
for making this a reality.”]; Kaplan Affidavit, Exhibit G [“David [Kaplan] [Madison Global’s
Managing Director] has been a huge part of the recent success of MoviePass . . . .”]; email dated
November 12, 2017, Kaplan Affidavit Exhibit H [“Thank you so much for your great work with
me at MoviePass. I appreciate your commitment and counsel every day. Thank you.”])
Landmark, on the other hand, seeks to have this Court award it a windfall of over
$15,000,000, for services it never performed and out-of-pocket losses it never incurred.
Landmark’s justification for its attempted money grab is that the Exhibitor’s Agreement was
“negotiated by sophisticated parties,” and there was no “fraud, exploitative over-reaching or
unconscionable conduct” on its part. Such circumstances do not support enforcement of an
otherwise unlawful penalty clause.

3
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Enforcement of Landmark’s Penalty Clause Would be Inequitable and Unjust
Accepting Landmark’s claim would be inconsistent with the equity and fairness this

Court is charged with ensuring. “It is well established that the Bankruptcy Court is
a court of equity and that its proceedings are inherently proceedings in equity.” In re Jewish
Mem'l Hosp., 13 B.R. 417, 419 (Bankr. S.D.N.Y. 1981). See also Young v. Higbee Co., 324 U.S.
204, 214, 65 S. Ct. 594, 599, 89 L. Ed. 890 (1945). “[T]he Bankruptcy Court has the power to
sift the circumstances surrounding any claim to see that injustice and unfairness is not done in
the administration of the bankrupt estate.” Pepper v. Litton, 308 U.S. 295, 60 S. Ct. 238, 84 L.
Ed. 281 (1939).
As set forth below and in the Trustee’s Opposition, enforcement of the penalty clause
“would give Landmark an exorbitant windfall at the expense of the other unsecured creditors . . .
.” (Trustee’s Opposition at ¶15.) The other unsecured creditors, including Madison Global,
already have stipulated to allowed claim amounts that represent a significant discount from their
actual contractual damages. Approval of Landmark’s claims would further greatly reduce the
ultimate distribution to the unsecured creditors.
C.

Section 3.4 of the Exhibitor’s Agreement Constitutes an Unenforceable Penalty
Clause
The very DNA of Section 3.4 is punitive, designed to punish MoviePass for failing to

meet contractual goals. “The most important restriction [on parties’ freedom to contract is] the
one denying them the power to stipulate to . . . a sum . . . as damages . . . so large as to be . . .a
‘penalty.’” E. Farnsworth, Contracts §12.18 (4th Ed. 2004); CVS Pharmacy, Inc. v. Press Am.,
Inc., 377 F. Supp. 3d 359, 374 (2d Cir. 2019) (“the freedom to contract does not embrace the
freedom to punish, even by contract”).

4
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New York’s courts construe purported liquidated damages clauses strictly, and, when in
doubt, interpret them as penalties. Willner v. Willner, 145 A.D.2d 236, 240-41 (2d Dep’t 1989).
In re Republic Airways Holdings Inc., 598 B.R. 118 (Bankr. S.D.N.Y. 2019), in which
the Court denied a proof of claim based on an analogous penalty provision, is instructive. In
Republic Airways, Lessor and Lessee entered into agreements for the lease of aircraft. One such
agreement, a “Deficiency Agreement,” provided that, in the event of default by Lessee, Lessor
was entitled to “liquidated damages” based on the difference between a “stipulated loss value”
and the aircraft’s fair market rental or resale value. The stipulated loss value approximated the
Lessor’s overall investment in the aircraft. Thus, under the Deficiency Agreement, any decline
in the fair market value of the aircraft as a result of the lease was required to be paid by Lessee to
Lessor. Moreover, upon a default, Lessee was required to return the aircraft to Lessor, who was
free to operate or lease them at its sole discretion.
The Court ruled that the Deficiency Agreement was an unenforceable penalty provision.
To be enforceable, “a liquidated damages clause ‘must specify a liquidated amount which is
reasonable in light of the anticipated probable harm . . . .’” 598 B.R. at 129, quoting, Wilmington
Trust Co. v. Aerovias de Mexico, S.A., 893 F. Supp. 215, 218 (S.D.N.Y. 1995). Such a provision
is unenforceable where, “in the event of default, this remedy formulation effectuate[s] a transfer
of all market risk” to the defaulting party. 598 B.R. at 134. “[C]ourts have refused to uphold
such provisions where – as here – they lack the causal link between the anticipated harm and the
act of default.” Id. at 137.
Under these established principles, the “liquidated damages” provision Landmark seeks
to enforce is plainly an unenforceable penalty provision.

5
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First, since Landmark would not (and did not) suffer any losses as a result of MoviePass’
failure to meet ticket sales targets in the Renewal Term, the liquidated damages amount provided
for in Section 3.4 of the Exhibitor’s Agreement was not reasonably calculated to compensate
Landmark for actual losses, but instead to punish MoviePass for failing to meet ticket sales
targets. Landmark was free to sell as many tickets directly to the public as it desired.
Accordingly, at the time the Agreement was entered into, Landmark had no reasonable
expectation of any out-of-pocket loss whatsoever. (Although the Agreement provided for
Landmark to “use commercially reasonable efforts to promote the MoviePass Service . . . at its
own expense,” there is no evidence that it ever did or incurred any expense as a result.)
Second, the liquidated damages provision impermissibly shifted the entire risk of market
loss to MoviePass. Any shortfall in ticket sales in the Renewal Term would not be borne by
Landmark, since the liquidated damages provision required MoviePass to bear the entire
economic risk by having to reimburse Landmark the full difference.
Third, the liquidated amount was not a reasonable estimate of actual sales for the
Renewal Term. Extrapolating out a full year from the past sales of MoviePass – a relatively new
company with a novel business model – would lead to an unfair and unenforceable penalty
provision.

6
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WHEREFORE, for the foregoing reasons, as well as those set forth in the Trustee’s
Opposition, Madison Global joins with the Trustee in respectfully requesting that this Court enter
an Order substantially in the form attached to the Trustee’s Opposition as Exhibit “D,” and for
such other and further relief as the Court deems fair and equitable.
Dated: New York, New York
August 9, 2021

Respectfully submitted,
BARITZ & COLMAN LLP
Attorneys for General Unsecured Creditor
Madison Global Partners, LLC
By:

/s/ David S. Richan
David S. Richan
John D. Stewart
The Woolworth Building
233 Broadway, Suite 2020
New York, New York 10279
Telephone: (212) 886-1693
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
----------------------------------------------------------------x
MADISON GLOBAL PARTNERS, LLC,
Plaintiff,
-againstMOVIEPASS INC.,
Defendant.
----------------------------------------------------------------x

Exhibit 1

)
)
)
) Index No. 653748/2019
)
)
)
) AFFIDAVIT OF DAVID
)
S. KAPLAN
)
)

STATE OF NEW YORK

)
) ss.:
COUNTY OF NEW YORK )
David S. Kaplan, being duly sworn, states as follows in support of plaintiff
Madison Global Partners, LLC’s Motion for Summary Judgement:
INTRODUCTION
1.

I am the Managing Partner and founder of plaintiff, Madison Global

Partners, LLC. I make this Affidavit in support of Madison Global’s Motion for
Summary Judgement. I have personal knowledge as to the facts stated below.
2.

This is an action for defendant MoviePass Inc.’s breach of an

unambiguous, written investment banking engagement agreement (“Agreement”)
between MoviePass and Madison Global, pursuant to which Madison Global identified
and introduced investors to MoviePass that invested, by a combination of debt and
equity, approximately $310 million in MoviePass for the development and operation of
its business.
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MoviePass has failed to pay Madison Global’s agreed upon compensation

set forth in the Agreement. Madison Global’s Complaint states causes of action for
breach of contract, account stated and quantum meruit. (A copy of the Summons and
Complaint is annexed hereto as Exhibit A.)
4.

There exist no material issues of fact that would warrant further discovery

or trial. MoviePass cannot in good faith dispute the existence or validity of the written
and fully executed Agreement, or that Covered Parties (as defined in the Agreement as
“investors or entities introduced to MoviePass by or on behalf of [Madison Global]”)
invested approximately $310 million during the term of the Agreement. Nor can it
dispute that it received, failed to object to, and made payments on, invoices regularly
delivered to it by Madison Global for its services under the Agreement. Accordingly,
under any of the three causes of action set forth in the Complaint, summary judgement in
favor of Madison Global is appropriate.
UNDISPUTED FACTS
A.

The Agreement
5.

My partners and I formed Madison Global in October 2015 as a boutique

investment banking and stock brokerage firm. At the time, I had been in the investment
banking and brokerage industries for over 30 years and had acted as advisor, placement
agent and underwriter in numerous transactions since 1986.
6.

In late 2016, MoviePass, a company with a long history of losses and

negative cash flow, was experiencing difficulties in completing a convertible bond
offering. A previous attempt to raise capital for MoviePass by a prominent investment

2
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banking firm had recently failed. Accordingly, MoviePass was introduced to Madison
Global to assist it in its raise. I discussed with representatives of MoviePass, including its
CEO, CFO, and then-controlling shareholder, numerous potential debt and equity
transactions that could address MoviePass’ needs.
7.

Pursuant to the Agreement, dated February 27, 2017, MoviePass engaged

Madison Global as its financial advisor to advise MoviePass on, and to introduce or
identify potential investors for, capital-raising debt and/or equity “Transactions,” as
defined in the Agreement. (A true and correct copy of the Agreement is annexed hereto
as Exhibit B.)1
8.

Such Transactions were expressly defined in the Agreement as those that

involved “Covered Parties” (Agreement, Exhibit B hereto, pg. 1 of 10.) The Agreement
provided for a Term of 6 months, which was automatically extended on a month-tomonth basis.2
9.

The nature of Transactions contemplated by the Agreement was defined in

the broadest possible terms to encompass all conceivable methods of raising funding for
MoviePass, including “a private placement by [MoviePass] … of equity, debt (including
notes, bonds, or other debt securities), as well as loans provided by financial institutions
that are not deemed to be securities, convertible securities, or other financial investment
in such amount as the parties may agree upon.…” (Agreement, Exhibit B hereto, pg. 1
of 10.)
1

At the time the Agreement was executed, Madison Global was a division of Trident Partners, Ltd. Since
August 2017, Madison Global has been a fully independent broker-dealer.
2

At no time has MoviePass contended that the Agreement expired.

3
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Transactions encompassed by the Agreement also included “the sale or

other disposition by [MoviePass]… whether by merger, reverse merger, stock sale… to a
Covered Party….” (Agreement, Exhibit B hereto, pg. 2 of 10.)
11.

The Agreement further provided that Madison Global’s contemplated

services were to far-reaching and “may include the following:
a) Analyzing options available to the Company;
b) Counseling the Company as to strategy and tactics for effecting a potential
Transaction;
c) Advising the Company as to the structure and form of a possible
transaction, including the form of any agreements related thereto;
d) Assisting the Company in obtaining appropriate information and in
preparing due diligence presentations related to a potential Transaction;
e) Introducing the Company to institutional investors, accredited individual
investors, strategic or financial buyers, as may be appropriate;
f) Rendering such other financial advisory and investment banking services
as may from time to time be agreed upon in writing by the Company and
the Advisor.”
(Agreement, Exhibit B hereto, pg. 2 of 10.)
12.

The Agreement provided that in exchange for Madison Global’s services,

MoviePass “will pay [Madison Global] six percent (6%) of the [Transaction] amount
received….” (Agreement, Exhibit B hereto, pg. 4 of 10.)
13.

In addition, the Agreement provided for the issuance to Madison Global of

warrants to purchase an amount equal to 6 percent of the MoviePass securities issued to
investors in such transactions, at an exercise price equal to that offered to such investors.

4
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MoviePass Cannot Reasonably Dispute That Madison Global Performed Its
Obligations Under the Agreement
14.

In May of 2017, I introduced Theodore Farnsworth, the CEO of Helios

and Matheson Analytics, Inc. (“Helios”), to J. Mitchell Lowe, the CEO of MoviePass, for
the purpose of Helios providing funding to MoviePass. Accordingly, Helios is clearly a
Covered Party under the Agreement, and any funds provided by it to MoviePass through
debt or equity transactions are clearly qualified Transactions.
15.

Thereafter, Helios and other investors introduced by Madison Global

extended loans to, or invested in, MoviePass in an aggregate amount exceeding $310
million. (Annexed hereto as Exhibit C is a copy of a spreadsheet prepared by MoviePass’
CFO from MoviePass’ records, that reflects all investments in and loans to MoviePass
made by all Covered Parties since the execution of the Agreement.)
16.

In less than 18 months, Madison Global succeeded in guiding MoviePass

to significantly exceed its expectations for raising capital for its development and
operations.
17.

As a result, under the terms of the Agreement, MoviePass became

obligated to Madison Global for fees equaling 6 percent of the amount raised, or an
aggregate amount of $18,618,600, plus warrants to purchase 25,502,040 shares of
MoviePass securities.
18.

Both during and following completion of Madison Global’s engagement,

MoviePass never complained about Madison Global’s services or invoices. In fact, to the
contrary, I received numerous emails from MoviePass complimenting and thanking
Madison Global for its services.
5
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On June 29, 2017, I received an email from MoviePass’ CFO stating, “you

guys have done an amazing job. So thank you!!” (Copy annexed hereto as Exhibit D.)
The CFO stated in a subsequent email that “You guys have done a very impressive job.
Can’t say enough good things about the people at Madison.” (Copy annexed hereto as
Exhibit E.) On August 17, 2017, he emailed that “it was great celebrating with you last
night. Thank you very much for making this a reality.” (Copy annexed hereto as
Exhibit F.)
20.

Thereafter, MoviePass’ CFO told a colleague that “David [Kaplan] has

been a huge part of the recent success of MoviePass . . . .” (Copy annexed hereto as
Exhibit G.) In November 2017, Mr. Lowe, MoviePass’ CEO, sent me an email stating
“Thank you so much for your great work with me at MoviePass. I appreciate your
commitment and counsel every day. Thank you.” (Copy annexed hereto as Exhibit H.)
In December 2017, MoviePass’ CFO wrote to me to say “thank you for your support and
patience and amazing work.” (Copy annexed hereto as Exhibit I.)
21.

On December 15, 2017, MoviePass’ CFO wrote to me in an email, “thank

you for your support and patience and amazing work. Please see the confirmation wire
for your invoice.” (Copy annexed hereto as Exhibit J.) As late as March 2018,
MoviePass’ CFO wrote to me that he “spoke to Mitch [Lowe] and we will wire you
another $100K on Monday towards your invoice…. Thanks for you partnership.” (Copy
annexed hereto as Exhibit K.)
22.

It is my understanding that MoviePass may take the positon that, after the

time Helios became a majority owner of MoviePass’ stock, any investments or loans

6
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from Helios to MoviePass were merely “intracompany” transfers of funds within a single,
combined corporate entity of Helios and MoviePass, and thus not “Transactions” under
the Agreement.
23.

Such a positon defies both logic and well established propositions of

corporate law. First, at no time did Helios and MoviePass ever enter into a merger
agreement; to this day they remain separate corporate entities, each having its own,
independent directors and officers. (See Exhibit L hereto.) In fact, the principals of
MoviePass were emphatic all along that MoviePass’ remain an autonomous corporate
entity, whose shares would eventually trade publicly.
24.

Second, the Agreement (which was carefully negotiated and drafted, and

is between sophisticated businesspersons, represented by experienced counsel) draws no
distinction between transactions between a holder of the majority of MoviePass’ stock
and a stranger to the company. Since it is indisputable that Helios was a Covered Party,
and provided funding to MoviePass, all such funding constituted qualified Transactions.
25.

Tellingly, the spreadsheet prepared by MoviePass listing all of the

Transactions making up the aggregate of $310 million (Exhibit C, above), does not
distinguish between funds raised before and after Helios became a majority shareholder
of MoviePass.
26.

Moreover, according to Helios’ most recent SEC filing, what it now seeks

to characterize as “intracompany transfers” were in fact arms-length sales to Helios by
MoviePass of its common stock in lieu of repayment of loans. (See Helios and Matheson
Analytics Inc. Form 10-K, dated as of April 11, 2018, at page 7 of 150, a copy of which

7
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is annexed hereto as Exhibit M.) Both such forms of transaction – equity and debt - are
expressly encompassed by the definition of Transactions under the Agreement. And of
course, having been introduced by Madison Global, Helios is a Covered Party.
27.

Even if it could be argued that at some point Helios and MoviePass

became a single corporate entity, according to Helios’ own Form 10-K, such a
combination would have been accomplished through sales by MoviePass to Helios of
substantially all of MoviePass’ stock, which would have constituted a ”sale” or
“merger,” Transactions also expressly contemplated by the Agreement. (Agreement,
Exhibit B hereto pg. 2 of 10.)
C.

MoviePass Cannot Reasonably Dispute the Validity or Terms of the
Agreement
28.

The Agreement was negotiated by the parties with the assistance of

experienced counsel on both sides: MoviePass was at all times represented by Ellenoff
Grossman & Schole, Madison Global was represented by Schnader Harrison Seigel &
Lewis, and Helios was represented by Mitchell Silberberg and Greenberg Traurig, all
prominent, national law firms. The Agreement was executed by myself on behalf of
Madison Global, and Mr. Lowe, MoviePass’ CEO, on its behalf.
29.

I understand that MoviePass may take the positon in this litigation that a

“side agreement” was executed on December 4, 2017, that provided for a reduction of
Madison Global’s fee, to 2.5 percent from 6 percent, for Transactions occurring after that
date. That is not in fact the case.
30.

Instead, in late 2017, the parties directed counsel to prepare a proposed

modification to the Agreement that would have reduced Madison Global’s fee to 2.5
8
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percent if certain conditions were met. (A copy of the proposed modification letter is
annexed hereto as Exhibit N.)
31.

The principal such condition was that the modification was “subject to

[Madison Global] and Helios reaching as agreement on the additional Helios shares to be
delivered to [Madison Global] as compensation for the October Option Investment and
any subsequent new investments. . . .” Otherwise, “the terms of the [Agreement] remain
unchanged and in full force and effect.” Thus, the proposed modification was nothing
more than an “agreement to agree.”
32.

As MoviePass cannot dispute, the parties never reached an agreement as to

the number of Helios shares Madison Global would receive as additional compensation.
Indeed, no shares of Helios stock were ever issued to Madison Global. Accordingly, the
modification is a nullity, and Madison Global is entitled to the originally agreed upon 6
percent fee on all funds raised in Transactions.
33.

I also understand that MoviePass’ counsel has alluded to an invoice

prepared and delivered to MoviePass by Madison Global that purports to reflect the
proposed fee reduction to 2.5 percent as some kind of acknowledgment by Madison
Global of a modified Agreement. (A copy of the invoice, dated December 21, 2017, is
annexed hereto as Exhibit O.)
34.

However, the invoice is dated only a matter of days after the proposed

modification was signed. The invoice merely reflects Madison Global’s optimism that
the parties could reach an agreement on the additional non-cash compensation, and thus
that the modification could become effective. Neither of course, ever occurred.

9
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Indeed, the subsequent Madison Global invoice reflects the original agreed

upon 6 percent fee. (Copy annexed hereto as Exhibit P.)
D.

MoviePass Received and Never Objected to Madison Global’s Numerous
Invoices
36.

Repeatedly by its conduct – including a series of substantial partial

payments on invoices delivered to it by Madison Global – MoviePass has in fact
acknowledged its payment obligations under the Agreement.
37.

MoviePass does not deny that it:

•

received an invoice from Madison Global in the amount of $3,000 dated April
19, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $3,000 dated May
15, 2017 and never objected to it;

•

received an invoice from Madison Global in the amount of $3,000 dated May
15, 2017 and never objected to it;

•

received an invoice from Madison Global in the amount of $12,000 dated
May 31, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $9,000 dated June
7, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $18,000 dated
June 15, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $21,000 dated
June 22, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $15,000 dated
June 30, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $12,000 dated July
6, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $6,000 dated July
21, 2017, and never objected to it;

10
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•

received an invoice from Madison Global in the amount of $9,000 dated July
25, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $300,000 dated
August 16, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $15,000 dated
August 16, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $390,000 dated
October 9, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $66,300 dated
November 27, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $19,500 dated
December 1, 2017, and never objected to it;

•

received an invoice from Madison Global in the amount of $437,500 dated
December 21, 2017, and never objected to it; and

•

received an invoice from Madison Global in the amount of $17,006,800 dated
November 14, 2018, and never objected to it.

(Copies of the invoices are annexed hereto as composite Exhibit Q.)
38.

Moreover, MoviePass does not dispute the accuracy of the schedule of

payments made by it on the invoices (a copy of which is annexed hereto as Exhibit R),
aggregating $1,611,800.
39.

Accordingly, by its own conduct, MoviePass is liable to Madison Global

for an account stated.
CONCLUSION
40.

Madison Global was entitled to its fee of 6 percent of the aggregate capital

raises by MoviePass during the term of the Agreement, which, according to MoviePass’
own calculation (Exhibit C hereto), totaled $310,310,000. Madison Global’s total cash
compensation was thus $18,618,600, of which MoviePass has to date paid only

11
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Sanjay Puri <spuri@Sankofacap.com>
Thursday, June 29, 2017 1:36 PM
David Kaplan; Anton Gerdes; John Cierski
Mitch Lowe (mitch@moviepass.com)
madison Investors
Book1.xlsx

Hi all, sounds like we are quickly moving towards a great agreement. You guys have done an amazing job. So thank
you!!!!
As you may know in order to sign the LOI and term sheet we need to have consent from convert holders. Mitch and I are
trying to gather contact information for everyone who came in through Madison on the current convert. Could you
please populate the attached spreadsheet with contact persons name/email and phone number so we can reach out to
them (with you cc’ed and on the phone) by next wed/thurs. Also it would be helpful for us to have this information
handy for our own record keeping purposes. IF we could get this back to us today/tomorrow that would be much
appreciated. I don’t have everyone’s name so hoping you can add those I have left off.
Thanks
Sanjay
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From:
To:
Subject:
Date:
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Mitch Lowe
David Kaplan
Thank you
Thursday, August 17, 2017 8:01:05 AM

Good morning David
It was great celebrating with you last night. Thank you very much for making this a reality.
And please send me an introduction paragraph so i can send investors your way.
Mitch
Sent from my iPhone
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Sanjay Puri
Mark Rosenblatt; David Kaplan
connecting you 2
Tuesday, September 26, 2017 1:05:24 PM

Hi Mark and David please meet each other. David, Mark is a very close long time friend and has a
number of interesting venture investments.
Mark, David has been a huge part of the recent success of MoviePass and is a great guy who I have
really enjoyed doing business with and becoming friends.
I hope you 2 hit it off.
Best
Sanjay
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Mitch Lowe
David Kaplan
Happy Thanksgiving
Thursday, November 23, 2017 8:29:21 AM

Good morning David
Thank you so much for your great work with me at Moviepass. I appreciate your commitment and counsel every
day.
Thank you.
I hope you have a wonderful rest of the holidays.
Mitch

