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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 
 

 

Caption in Compliance with D.N.J. LBR 9004-1(b) 

 
FLASTER/GREENBERG P.C. 
Damien Nicholas Tancredi, Esquire  
1810 Chapel Avenue West 
Cherry Hill, NJ 08002 
(215) 587-5675 
Damien.tancredi@flastergreenberg.com 
Attorneys for Alton Tech ADA LLC   
 

 

 
In Re: 
 
INVITAE CORPORATION, et al.,  
 

Debtors. 
 

 
Chapter 11 
 
Case Number: 24-11362 (MBK) 
(Jointly Administered)  
 
Judge: Honorable Michael B. Kaplan 
 

 
NOTICE OF MOTION FOR RELIEF FROM AUTOMATIC STAY  

IN ORDER TO OFFSET SECURITY DEPOSIT AND LETTER OF CREDIT 
  

TO: ALL PARTIES ON SERVICE LIST   
 

PLEASE TAKE NOTICE, Alton Tech ADA LLC (the “Landlord”), by and through its 

undersigned counsel, Flaster/Greenberg P.C., has filed an Expedited Motion for Relief from the 

Automatic Stay in Order to Offset Security Deposit and Letter of Credit (the “Motion”). 

Your rights might be affected.  You should read these papers carefully and discuss 

them with your attorney, if you have one, in the bankruptcy case.  (If you do not have any 

attorney, you may wish to consult one.) 

If you do not want the Court to enter an Order granting the relief requested in the Motion, 

or if you want the Court to consider your views on the Motion, then on or before April 22, 2024 

you or your attorney must file with the Court a written request for a hearing or response or 

answer explaining your position with the: 
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Clerk, United States Bankruptcy Court 
Clarkson S. Fisher U.S. Courthouse 

402 East State Street 
Trenton, NJ 08608 

 
If you mail your request/response to the Court for filing, you must mail it early enough so 

the Court will receive it on or before the date stated above.  You must also mail a copy to:   

Damien Nicholas Tancredi, Counsel for the Landlord Alton Tech ADA LLC, at 

Flaster/Greenberg P.C., 1810 Chapel Avenue West, Cherry Hill, NJ 08002, as well as to all 

parties on the attached Service List. 

You must attend the hearing scheduled to be held on April 29, 2024 at 10:00 a.m.  

before The Honorable Michael B. Kaplan in the United States Bankruptcy Court, 402 East 

State Street, Trenton, NJ 08608, Courtroom #8.    

If you do not take these steps, the Court may determine that you do not oppose the relief 

sought in the Motion and may enter an Order granting the relief sought in the Motion. 

 
Dated:  April 8, 2024    FLASTER/GREENBERG P.C.   

 
/s/ Damien Nicholas Tancredi   
Damien Nicholas Tancredi, Esquire  
1810 Chapel Avenue West 
Cherry Hill, NJ 08002 
Attorneys for Alton Tech ADA LLC   
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FLASTER/GREENBERG P.C. 
Damien Nicholas Tancredi, Esquire (DT 1383) 
1810 Chapel Avenue West 
Cherry Hill, NJ 08002 
(215) 587-5675 
Damien.tancredi@flastergreenberg.com 
Attorneys for Alton Tech ADA, LLC   
 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW JERSEY 

 
In Re: 
 
INVITAE CORPORATION, et al.,  
 

Debtors. 
 

 
Chapter 11 
 
Case Number: 24-11362 (MBK) 
(Jointly Administered)  
 
Judge: Honorable Michael B. Kaplan 
 

 
 

ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY  
 

The relief set forth on the following pages numbered two (2) through (2) is hereby ORDERED. 
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Page Two  
Debtor: INVITAE CORPORATION, et al. 
Case No:24-11362 (MBK) 
 

Upon the motion of the Moving Party and Landlord Alton Tech ADA LLC pursuant to 11 

U.S.C. §362 (d) for Relief from the Automatic Stay in Order to Offset Security Deposit and 

Letter of Credit (the “Motion”),1 IT IS HEREBY ORDERED: 

1. The Motion is Granted.  

2. The automatic stay is hereby modified to permit the Landlord Alton Tech ADA 

LLC to apply and offset both the Security Deposit and the  Letter of Credit  against the Landlord 

Claim as set forth in the Motion and without further Order of the Court.  

3. This stay imposed by Fed. R. Bankr. P. 4001 is hereby waived. 

 
1 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the 
Motion.  
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FLASTER/GREENBERG P.C. 
Damien Nicholas Tancredi, Esquire  
1810 Chapel Avenue West 
Cherry Hill, NJ 08002 
(215) 587-5675 
damien.tancredi@flastergreenberg.com  
Attorneys for Alton Tech ADA, LLC   
 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW JERSEY 

 
In re: 
 
INVITAE CORPORATION, et al.  
  
 
   Debtors 

Chapter 11 

 
Case No. 24-11362(MBK) 
 
(Jointly Administered) 

 
CERTIFICATION IN SUPPORT OF LANDLORD ALTON TECH ADA LLC’s MOTION 

FOR RELIEF FROM AUTOMATIC STAY IN ORDER TO  
OFFSET SECURITY DEPOSIT AND LETTER OF CREDIT  

 
Damien Nicholas Tancredi, Esq. of full age, hereby states as follows: 

1. I am the attorney for the Moving Party and Landlord Alton Tech ADA LLC 

(interchangeably, the “Movant” or the “Landlord”) and I make this certification in support of the 

Movant-Landlord’s Motion for Relief from the Automatic Stay in Order to Offset Security 

Deposit and Letter of Credit (the “Motion”).  

2. The above-captioned debtors (the “Debtors”) filed  voluntary chapter 11 petitions 

on February 13, 2024, under the United States Bankruptcy Code in the United States Bankruptcy 

Court for the District of New Jersey (the “Petition Date”). 

3. The Debtor, Invitae Corporation (interchangeably, the “Debtor” or the “Tenant”), 

was a lessor of certain real property located at 5 Technology Drive, Suite 100, Irvine CA 92618 

(the “Premises”) that it leased from the Landlord pursuant to a written Lease dated June 5, 2019. 

The Lease is attached hereto as Exhibit “A” and incorporated herein by reference.  

Case 24-11362-MBK    Doc 296-2    Filed 04/08/24    Entered 04/08/24 20:09:05    Desc
Certification of Damien Nicholas Tancredi in Support of Motion for Relief from t    Page 1 of 4



 

2 
 

11134741 v1 

4. Pursuant to the Lease, the Tenant was obligated to pay rent in the amount of $ 

63,360 per month, as of February 1, 2024 (the “Base Rent”).  

5. In addition to the Base Rent, the Tenant is responsible for additional rent, 

consisting of taxes, common area maintenance charges, and insurance in the amount of $14,418 

per month, as of February 1, 2024 (the “Additional Rent”).  

6. On the Petition Date, the Debtor was indebted to the Movant in the amount of 

$153,180.        

7. Since the Petition Date, the Movant has received no payment from any source, for 

any Base Rent or Additional Rent or other obligations due under the Lease. 

8. On March 18, 2024, this Court entered the Order Authorizing (i) Rejection of 

Certain Unexpired Leases of Non-Residential Real Property and (ii) Abandonment of any 

Personal Property, each Effective as of the Petition Date. (Dkt. 195) (the “Rejection Order”).1 

The Rejection Order authorized the rejection of the Lease. (See Rejection Order, Schedule 1, 

Entry 5).    

9. In addition to rejecting the Lease, the Rejection Order approved the Tenant’s 

abandonment of all furniture, fixtures, and equipment that remained on the Premises.  

10. As a result of the Tenant’s rejection of the Lease and the Landlord’s desire and 

obligation to mitigate its damages, the Landlord entered into a new lease with a third-party.2 

11. Despite the mitigation efforts, the Landlord has calculated that its damages 

resulting from the Tenant’s rejection total $975,161.60, which is adjusted to $933,336 when 

applying the Section 502(b)(6) cap. Furthermore, Landlord is owed $153,180 for prepetition rent 

 
1 The title of the Rejection Order is inconsistent with the effective date of the rejection. See, Rejection Order at ¶ 2. 
The Landlord reserves all rights to pursue an administrative expense to the extent applicable.  
2 The new lease is confidential and will be available to appropriate parties under seal or to the Court in camera if a 
review of the new lease is necessary.   
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that was not paid as of the petition date (the “Landlord Claim”). The Landlord Claim is set forth 

in the calculations attached hereto as Exhibit B. The total Landlord Claim is $1,086,516.  

12. As set forth in the Lease, the Tenant paid to the Landlord a cash security deposit 

in the amount of $75,504 (the “Security Deposit”).  

13.  Furthermore, on June 26, 2023, JPMorgan Chase Bank, N.A. issued an 

Irrevocable Standby Letter of Credit in favor of the Landlord in the amount of $450,000 (the 

“LOC”). The LOC serves as security for the Lease, in addition to the cash Security Deposit, as 

stated above. The LOC is attached hereto as Exhibit C.  

14. The Landlord therefore requests relief from the automatic stay for the purposes of  

applying the Security Deposit and the LOC to offset the Landlord’s Claim3 pursuant to sections 

362(d) and 553(a) of the Bankruptcy Code.  

15.   It is well-established that cause exists to permit a landlord to offset security 

deposits against damages for pre-petition  arrearages. In re Portofindough, LLC, 665 B.R. 694, 

700-01 (Bankr. S.D.N.Y. 2023) (citing In re Sweet N Sour 7th Ave. Corp., 431 B.R. 63, 71 

(Bankr. S.D.N.Y. 2010) (collecting cases)). As a result, this Court should permit the Landlord to 

offset the Landlord Claim against the Security Deposit since the rejection damages are deemed to 

have occurred prepetition pursuant to 11 U.S.C. § 365(g)(1).  

16. In addition, the Landlord arguably does not to need relief from the automatic stay 

to offset its Landlord Claim against the LOC under the “Independence Principle.” See, Int’l Fin. 

Corp. v. Kaiser Grp. Int’l Inc. (In re Kaiser Grp. Int’l Inc.), 339 F.3d 558, 556 (3d Cir. 2005) 

(recognizing the “Independence Principle” that holds letters of credit and proceeds thereof are 

not property of the estate.). However, the Landlord respectfully seeks relief from the automatic 

stay in an abundance of caution.  Therefore, even if this Court concludes that the Independence 

 
3 The Landlord reserves the right to file a rejection damages claim in addition to the relief sought herein.  
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Principle is not applicable to this proceeding, the Landlord prays for this Court to rule that the 

LOC can offset the Landlord Claim in the same manner as the Security Deposit. 

17. A waiver of the stay imposed by Fed. R. Bank. P. 4001 is appropriate under the 

circumstances due to the fact that the LOC is set to expire on June 5, 2024.  

18. I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct.  

 

Executed on April 8, 2024   

     
 
/s/ Damien Nicholas Tancredi 
____________________________ 
Damien Nicholas Tancredi, Esq.    
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Exhibit B  

Claim Calculation  

Alton Tech ADA LLC       

      
Lease Expiration  1/31/2027     
Petition Date  2/13/2024     
Remaining months  35     
Base Rent  $63,360.00     
Additional Rent  $14,418.00     
Total Rent  $77,778.00     
Annual Rent  $933,336.00     
Total Rent Under 
Lease $2,722,230.00     
15% of Total Rent  $408,334.50     
502(b)(6) Cap  $933,336.00     

      

 New Lease  Invitae Lease  Difference  Months  Total Loss  

2024 Base Rent  $48,840.00 $63,360.00 -$14,520.00 10 -$145,200.00 

      
2025 Base Rent  $50,424.00 $66,000.00 -$15,576.00 12 -$186,912.00 

      
2026 Base Rent  $52,272.00 $68,640.00 -$16,368.00 12 -$196,416.00 

      
2027 Base Rent  $54,120.00 $68,640.00 -$14,520.00 1 -$14,520.00 

      

     -$543,048.00 

Legal Fees      -$50,000.00 

Commissions     -$250,113.60 

TI Improvements      -$132,000.00 

Total Rejection Damages Claim     -$975,161.60 

502(b)(6) Cap      -$933,336.00 
Pre-Petition Unpaid 
Rent      -$153,180.00 

Total Claim   

-
$1,086,516.00 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 
 

 

Caption in Compliance with D.N.J. LBR 9004-1(b) 

 
FLASTER/GREENBERG P.C. 
Damien Nicholas Tancredi, Esquire (DT 1383) 
1810 Chapel Avenue West 
Cherry Hill, NJ 08002 
(215) 587-5675 
Damien.tancredi@flastergreenberg.com 
Attorneys for Alton Tech ADA LLC   
 

 

 
In Re: 
 
INVITAE CORPORATION, et al.,  
 

Debtors. 
 

 
Chapter 11 
 
Case Number: 24-11362 (MBK) 
(Jointly Administered)  
 
Judge: Honorable Michael B. Kaplan 
 

 
CERTIFICATE OF SERVICE 

 
1. I, Damien Nicholas Tancredi, Esquire, represent Alton Tech ADA LLC and I 

certify as follows. 

2. On April 8, 2024, I caused a copy of the following pleadings and/or documents to 

the parties to be served electronically on all parties entitled to service through the Court’s 

CM/ECF system in accordance with the Order Establishing Certain Notice, Case Management 

and Administrative Procedures (Dkt. No. 62).  

A. Motion for Relief from the Automatic Stay in Order to Offset Security 
Deposit and Letter of Credit; 

B. Proposed Form of Order 
C. Notice Motion, Objection Deadline and Hearing Date; 

 
3. I certify under penalty of perjury that the above documents were sent using the 

mode of service indicated. 

Date:  April 8, 2024    /s/ Damien Nicholas Tancredi   
      Damien Nicholas Tancredi  
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