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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

In Re:       )  
        ) 
JEFFERSON COUNTY, ALABAMA,  )  
a political subdivision of the State of Alabama, ) Case No. 11-05736-TBB 
       ) 

Debtor     ) Chapter 9 
     )  

  
  

 MOTION REQUESTING ALLOWANCE OF ADMINISTRATIVE CLAIMS OF 
NORFOLK SOUTHERN RAILWAY COMPANY   

 
COMES NOW Norfolk Southern Railway Company, an administrative creditor 

and party in interest (hereinafter “Norfolk Southern”), and, pursuant to 11 U.S.C. §§ 901 

and  503 (a)&(b), Section 2.2 of the Chapter 9 Plan Of Adjustment For Jefferson County, 

Alabama (Dated November 6, 2013), as amended (Document No 2182) (hereinafter 

“Chapter 9 Plan”), and Paragraph 10 of the Findings of Fact, Conclusions of Law, and 

Order Confirming The Chapter 9 Plan of Adjustment For Jefferson County, Alabama 

(Dated November 6, 2013) (Document No. 2248) (hereinafter "Confirmation Order”),  

respectfully moves the Court for an Order  allowing its Administrative Claims for refunds 

in the amounts of  $224,976.52, $982,484.34, and $422,045.94, with interest as provided 

by law, for consumer use tax and educational consumer use tax paid by Norfolk Southern 

to Jefferson County during periods beginning after the petition date and continuing 

through June, 2013.  As documented in the attached exhibits, such taxes were erroneously 
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paid, paid in excess of the amount due, or paid through mistake of law or fact and are due 

to be refunded by Jefferson County under applicable Alabama law. 

As grounds for its entitlement to the relief sought in this motion, Norfolk Southern 

respectfully shows to the Court as follows: 

1. Section 503(a) of Title 1, applicable in this case by operation of 11 U.S.C. § 

901, provides that “an entity may timely file a request for payment of an administrative 

expense.”  January 31, 2014 is the Administrative Claims Bar Date as established under 

Section 2.2 of the Chapter 9 Plan and Paragraph 10 of the Confirmation Order. Section 

503(b) of Title 11 provides that “[a]fter notice and a hearing, there shall be allowed 

administrative expenses, other than claims allowed under section 502(f) of [Title 11].”  

While Section 503(b) enumerates various specific categories of administrative claims, the 

enumeration is only illustrative and not limiting.  See In re Hackney, 351 B.R. 179 

(Bkrtcy N.D. Ala. 2006) and cases discussed therein.   

2. As documented in the attached Direct Petitions For Refunds (Exhibits A, B, 

and C), Norfolk Southern remitted to Jefferson County postpetition, and Jefferson County 

has had the postpetition use of, payments of consumer use tax and educational consumer 

use tax unlawfully imposed by Jefferson County on the purchase and/or use of diesel fuel 

for rail transportation purposes under Jefferson County Ordinance No. 1769 and Ala. Act 

No. 405 (1967) as follows: 

 

Case 11-05736-TBB9    Doc 2343    Filed 01/30/14    Entered 01/30/14 16:13:33    Desc
 Main Document      Page 2 of 4



 

{M0174207.1} 
3 

 

Period of Payment     Amount Remitted 

November 16, 2011 -- January 20, 2012  $224,976.52 

January 21, 2012 -- January 20, 2013  $982,484.34 

January 21, 2013 -- June 20, 2013   $422,045.94 

3. The imposition of use tax on the purchase and/or use of diesel fuel for rail 

transportation purposes in Alabama has been determined by the United States Court of 

Appeals for the Eleventh Circuit to be discriminatory and unlawful in violation of  

Section 306 of the Railroad Revitalization and Regulatory Reform Act of 1976, now 

codified as 49 U.S.C. §11501.  CSX Transportation, Inc. v. Alabama Department of 

Revenue, 720 F. 3d 863 (11th Cir. 2013).   

4. Under Alabama law, Norfolk Southern is entitled to refunds of all such  

taxes overpaid or erroneously paid to Jefferson County and to payment of interest on such 

payments from the date of payment as provided by applicable Alabama law.  Alabama 

Taxpayers' Bill Of Rights and Uniform Procedure Act, Ala. Code §§ 40-2A-1 et. seq. 

Such refunds and payment of interest constitute administrative expenses under 11 U.S.C. 

§503,  and Norfolk Southern is entitled to a Final Order allowing such refunds, with 

interest,  as an Allowed Claim and directing the payment of such Allowed Claim as 

provided in Section 2.2 of the Chapter 9 Plan. 
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Respectfully submitted,  

Sydney F. Frazier, Jr. 
Roy J. Crawford 
Jack K. West 
P.O. Box 830612 
Birmingham, Alabama 35283-0612 
Phone: (205) 716-5200 
Fax: (205) 716-5200 

E-Mail:   
sff@cabaniss.com 
rjc@cabaniss.com 
jkw@cabaniss.com 
 
 
 
    /s/ Donald J.Stewart_____________   

     Donald J. Stewart       
     63 South Royal Street, Suite 700 

Mobile, Alabama 36602 
(251) 415-7300 
(251) 415-7350 -- fax 
djs@cabaniss.com  
 
Attorneys For Norfolk Southern Railway Company 
 

 
 CERTIFICATE OF SERVICE 
 
I hereby certify that I have served the above and foregoing motion by means of the 

Bankruptcy Court’s CM/ECF system and by delivery by First Class Mail, postage prepaid 

to J. Patrick Darby, Jay R. Bender, Jennifer H. Henderson, One Federal Place, 1819 Fifth 
Avenue North, Birmingham, Alabama 35203, attorneys for the debtor, Jefferson County, 
Alabama, this 30th day of January, 2014. 
 

/s/ Donald J. Stewart 
 Of Counsel 
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