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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
In re:      ) 
      ) 
JEFFERSON COUNTY, ALABAMA, ) Case No. 11-05736-TBB9 
A political subdivision of the State of ) 
Alabama,     ) Chapter 9 
      ) 
  Debtor.   ) 
 
 

STIPULATIONS BY JEFFERSON COUNTY, ALABAMA  
AND NORFOLK SOUTHERN RAILWAY COMPANY 

 
 Jefferson County, Alabama (the “County”) and Norfolk Southern Railway Company 

(“Norfolk Southern”), upon the request of the Court at the hearing on October 22, 2014, stipulate 

to the following facts but make no stipulation as to the relevance of any of the following facts: 

1. The County collects a two-percent (2%) use tax that consists of: (a) a one-

percent (1%) education use tax (the “Education Use Tax”), and (b) a one-percent (1%) consumer 

use tax (the “Consumer Use Tax”). 

2. The County levies the Education Use Tax under Alabama Code § 40-12-4 

pursuant to Ordinance No. 1769, Substitute Ordinance Levying Sales and Use Tax for 

Educational Purposes Pursuant to Section 40-12-4 of Code of Alabama 1975, dated December 

16, 2004 (“Ordinance No. 1769”).  A true and correct copy of Alabama Code § 40-12-4 is 

attached as Exhibit A.  A true and correct copy of Ordinance No. 1769 is attached as Exhibit B. 

3. Alabama Code § 40-12-4(a) provides, among other things, that “[a]ll the 

proceeds of any tax levied pursuant to this section less the cost of collection thereof shall be used 
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exclusively for public school purposes, including specifically and without limitation capital 

improvements and the payment of debt service on obligations issued therefor.”   

4. Section 9 of Ordinance No. 1769 provides that the “proceeds of the 

[Education Use Tax], less the County’s fee for collecting the same, shall be paid by the County 

to a trustee or paying agent for the Education Warrants to be applied for the scheduled payments 

of principal and interest on such warrants . . . .”1  The County’s fee for collecting the Education 

Use Tax is four percent (4%) of the total proceeds.  See Ordinance No. 1769 § 9(a).       

5. Based on Alabama Code § 40-12-4 and Ordinance No. 1769, the County is 

required by law to pay the proceeds of the Education Use Tax, less a fee for collection, to the 

School Warrant Trustee to satisfy the School Warrants.2  The Plan provides that the School 

Warrants will be repaid in full on the terms and conditions set forth in the School Warrant 

Indenture, as modified by the Plan.3  See Plan §§ 2.3(g)-(i).              

6. The County levies the Consumer Use Tax under Alabama Act No. 67-405 

(“Act No. 67-405”).  A true and correct copy of Act No. 67-405 is attached hereto as Exhibit C.     

7. Section 11 of Act No. 67-405 originally mandated the distribution of the 

proceeds of the Consumer Use Tax.  Act No. 73-659 amends the distribution of the proceeds of 

the Consumer Use Tax.  A true and correct copy of Act No. 73-659 is attached hereto as Exhibit 

D.   

                                                            
1  The term “Education Warrants” are defined in Ordinance No. 1769 as, among other things, warrants 
“which will provide funds for capital improvements and instructional equipment and materials for public schools . . .  
in the County . . . the debt service which will be payable solely from, and will be secured by a pledge of, the entire 
proceeds of the [taxes authorized by Ordinance No. 1769].”  See Ordinance No. 1769 § 1(a)(6).   
 
2  Unless otherwise defined, all capitalized terms shall have the meanings provided in the Chapter 9 Plan of 
Adjustment for Jefferson County, Alabama (Dated November 6, 2013) [Docket No. 2182] (the “Plan”).  
 
3  Among other things, the Plan waived certain defaults under the School Warrant Indenture, changed the 
interest rate on the 2005-B School Warrants, and prioritized redemption of the 2005-B School Warrants with excess 
proceeds of pledged taxes.    See Plan §§ 2.3(g)-(i). 
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8. As set forth in Act No. 73-659, the  proceeds of the taxes imposed under 

Act No. 67-405, including the Consumer Use Tax, are divided into two equal shares, and 

distributed as follows: 

a. From the first one-half share: 

i. An amount equal to one and one-half percent (1-1/2%) of the total 

proceeds collected is paid to the County’s general fund for the 

collection and enforcement of the Consumer Use Tax;  

ii. An amount equal to nine percent (9%) of the remaining balance 

(after commissions) of the first one-half share is paid to the 

Jefferson County Department of Health (the “Department of 

Health”)4; and  

iii. The balance of the first one-half share is paid into the Indigent 

Care Fund (as defined in Act No. 67-405).5 

b. From the second one-half share: 

i. An amount equal to $100,000 from the second one-half share is 

paid to the Birmingham-Jefferson Civic Center Authority monthly 

(the “BJCC”)6;  

                                                            
4  The Department of Health is a local agency of the State and not an agency of the County.  See Ala. Code 
§ 22-3-1, et seq.; Williams v. Madison Cnty. Bd. of Health, 523 So. 2d 453, 455 (Ala. Civ. App. 1988).   
 
5  The Indigent Care Fund was authorized by Act No. 65-387 to be used by the County “to acquire . . . a 
county hospital, hospitals and/or clinics, to operate, equip and maintain the same for the medical care and treatment 
of indigent persons of the county suffering from illness, injury, disability or infirmity . . . .”  See Act No. 65-387 at 
§ 14.  The County is also “authorized to provide such treatment . . . at a county hospital, out-patient clinic and/or 
emergency clinic or other hospitals located in the county under a contract . . . .”  See id. 
 
6  The BJCC is a public corporation formed pursuant to Act No. 65-547.  The County and the BJCC are 
distinct legal entities.  Act No. 73-659 provides that the second one-half share of the Consumer Use Tax may 
supplement tax distributions to the BJCC in certain circumstances.  At all times relevant to Norfolk Southern’s 
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ii. An amount equal to thirty-one percent (31%) of the total amount of 

the second one-half share is paid to the Department of Health7; and 

iii. The balance of the second one-half share is paid into the County’s 

general fund. 

9.  During the period of November 2011 through June 2013, based upon the 

distribution scheme set forth in Act No. 73-659, the proceeds from the taxes imposed under Act 

No. 67-405, including the Consumer Use Tax, were distributed in the following percentages: 

a. Indigent Care Fund: 44.1% 

b. County general fund: 34.8% 

c. Department of Health: 19.9% 

d. BJCC: 1.2% 

10.  Norfolk Southern’s claim in the amount of $1,629,506.80 consists of 

$814,753.40 in Education Use Tax payments and $814,753.40 in Consumer Use Tax Payments 

for the period November 16, 2011 through June 20, 2013.  The County general fund received 4% 

of Norfolk Southern’s $814,753.40 in Education Use Taxes as a fee for collection.  The County 

general fund also received 34.8% of Norfolk Southern’s $814,753.40 in Consumer Use Taxes.   

11. In the Fiscal Year ending September 30, 2014, the County collected a total 

of $100,377,282.96 from all taxpayers under Ala. Code § 40-12-4 and Ordinance No. 1769.  In 

the Fiscal Year ending September 30, 2014, the County collected a total of $99,182,626.76 from 

all taxpayers under Act No. 67-405, as amended by Act No. 73-659.  The total tax collections 
                                                                                                                                                                                                
claim, the County only distributed $100,000 per month to the BJCC from the tax  proceeds received under Act No. 
67-405, as amended by Act No. 73-659.      
 
7  Act No. 73-659 provides that part of the second one-half share of the Consumer Use tax that is paid to the 
Department of Health may be used to satisfy County issued bonds or warrants.  At all times relevant to Norfolk 
Southern’s claim, the County distributed thirty-one percent (31%) of the second one-half share of the Consumer Use 
Tax to the Department of Health.     
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described in this paragraph include both sales taxes and use taxes paid and collected under the 

referenced statutes and ordinances.  Norfolk Southern’s refund claim is solely for use taxes.         

 

Stipulated: 
 
 
 
 
     /s/ Patrick Darby 
     BRADLEY ARANT BOULT CUMMINGS LLP 
     Patrick Darby  
     James B. Bailey 
     One Federal Place 

1819 Fifth Avenue North 
     Birmingham, Alabama 35203 
     Telephone:  (205) 521-8000 
     Facsimile:  (205) 521-8500 
     Email:  pdarby@babc.com,jbailey@babc.com  
      

-and- 
 
JEFFERSON COUNTY ATTORNEY’S OFFICE 
Carol Sue Nelson 
Theodore A. Lawson 
Shawnna H. Smith 
Allison Gault 
280 Jefferson County Courthouse 
716 Richard Arrington Jr. Blvd. North 
Birmingham, Alabama 35203 
Telephone:  (205) 325-5688 
Facsimile:  (205) 325-5840 
Email:  nelsonc@jccal.org, lawsont@jccal.org, 
 smithsha@jccal.org, gaulta@jccal.org 
 

     Counsel for Jefferson County, Alabama 
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     /s/ Donald J. Stewart 
    CABANISS, JOHNSTON, GARDNER, 
    DUMAS & O’NEAL LLP 

Donald J. Stewart 
Roy J. Crawford 
63 South Royal Street, Suite 700 
Mobile, Alabama 36602  
Telephone: (251) 415-7300 
Facsimile:  (251) 7415-7350 
Email: djs@cabaniss.com, rjc@cabaniss.com 
 
Counsel for Norfolk Southern Railway 
Company 
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§ 40-12-4. County license tax for school purposes -- Authority to levy., AL ST § 40-12-4

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1

Code of Alabama
Title 40. Revenue and Taxation. (Refs & Annos)

Chapter 12. Licenses. (Refs & Annos)
Article 1. . General Provisions. (Refs & Annos)

Ala.Code 1975 § 40-12-4

§ 40-12-4. County license tax for school purposes -- Authority to levy.

Currentness

(a) In order to provide funds for public school purposes, the governing body of each of the several counties in this state is hereby
authorized by ordinance to levy and provide for the assessment and collection of franchise, excise and privilege license taxes
with respect to privileges or receipts from privileges exercised in such county, which shall be in addition to any and all other
county taxes heretofore or hereafter authorized by law in such county. Such governing body may, in its discretion, submit the
question of levying any such tax to a vote of the qualified electors of the county. If such governing body submits the question
to the voters, then the governing body shall also provide for holding and canvassing the returns of the election and for giving
notice thereof. All the proceeds from any tax levied pursuant to this section less the cost of collection thereof shall be used
exclusively for public school purposes, including specifically and without limitation capital improvements and the payment of
debt service on obligations issued therefor.

(b) Notwithstanding anything to the contrary herein, said governing body shall not levy any tax hereunder measured by gross
receipts, except a sales or use tax which parallels, except for the rate of tax, that imposed by the state under this title. Any such
sales or use tax on any automotive vehicle, truck trailer, trailer, semitrailer, or travel trailer required to be registered or licensed
with the probate judge, where not collected by a licensed Alabama dealer at time of sale, shall be collected and fees paid in
accordance with the provisions of Sections 40-23-104 and 40-23-107, respectively. No such governing body shall levy any tax
upon the privilege of engaging in any business or profession unless such tax is levied uniformly and at the same rate against
every person engaged in the pursuit of any business or profession within the county; except, that any tax levied hereunder upon
the privilege of engaging in any business or profession may be measured by the number of employees of such business or the
number of persons engaged in the pursuit of such profession. In all counties having more than one local board of education,
revenues collected under the provisions of this section shall be distributed within such county on the same basis of the total
calculated costs for the Foundation Program for those local boards of education within the county.

Credits
(Acts 1969, Ex. Sess., No. 34, p. 85; Acts 1969, No. 688, p. 1226; Acts 1988, No. 88-336, p. 512, § 1; Acts 1989, No. 89-691,
p. 1358, § 3; Acts 1995, No. 95-314, p. 634, § 51.)

Notes of Decisions (4)

Ala. Code 1975 § 40-12-4, AL ST § 40-12-4
Current through Act 2014-457 of the 2014 Regular Session.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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