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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re 

Lordstown Motors Corp., et al.,1 

Debtors. 

 Chapter 11 

Case No. 23-10831 (MFW) 

(Jointly Administered) 

Re: Docket Nos. 16, 338, 349, 368, 369, 
389, 424, 425, 486, 519, 540, 542, 545 

Hearing Date:  
October 18, 2023 at 10:30 a.m. (EDT) 

DEBTORS’ OMNIBUS REPLY IN SUPPORT OF  
DEBTORS’ PROPOSED SALE OF CERTAIN ASSETS 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) 

submit this reply (this “Reply”) to the objections to the Debtors’ Motion for Entry of an Order 

(I) (A) Establishing Bidding and Auction Procedures, (B) Scheduling Certain Dates With

Respect Thereto, (C) Approving the Form and Manner of Notice Thereof, (D) Approving 

Contract Assumption and Assignment Procedures, and (E) Granting Other Related Relief; and 

(II) (A) Authorizing the Debtors to Enter Into a Definitive Purchase Agreement and (B) Granting

Other Related Relief [Docket No. 16] (the “Motion”).2  In further support of the Motion and this 

Reply, the Debtors incorporate by reference the Declaration of Ryan Hamilton in Support of the 

Debtors’ Proposed Sale of Certain of the Assets (the “Hamilton Declaration”), and Declaration 

of Stephen S. Burns in Support of the Debtors’ Proposed Sale of Certain Assets (the “Purchaser 

Declaration”), filed concurrently herewith, and respectfully state as follows: 

1 The Debtors and the last four digits of their respective taxpayer identification numbers are: Lordstown Motors 
Corporation (3239); Lordstown EV Corporation (2250); and Lordstown EV Sales LLC (9101).  The Debtors’ 
service address is 27000 Hills Tech Ct., Farmington Hills, MI 48331. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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PRELIMINARY STATEMENT  

1. The Debtors filed these Chapter 11 Cases, in part, to conduct an orderly and value 

maximizing sale of some, all, or substantially all of their assets.  To accomplish this objective, 

the Debtors sought and obtained Court approval of bidding procedures, which were carefully 

crafted to meet the Debtors’ goals.  In compliance with the bidding procedures, Jefferies LLC 

(“Jefferies”), the Debtors’ investment banker, distributed sales materials, established a data 

room and aggressively marketed the Debtors’ assets, contacting 175 carefully selected 

prospective purchasers.  Of these, 42 parties executed non-disclosure agreements to access 

confidential diligence materials, including the data room, and 9 parties submitted bids (or 

proposals).  The Debtors and Jefferies engaged with these parties in a timely manner, including 

by responding to all diligence requests and negotiating with all potential bidders on an arms’ 

length basis.  At the conclusion of the sales process, the Debtors, in consultation with their 

professionals and the official committees appointed in these chapter 11 cases, determined in their 

business judgment that the bid submitted by LAS Capital, LLC (together with, its Assignee (as 

defined below), the “Purchaser”)3 was the highest and best bid, selected such bid as the 

prevailing bid, and executed an Asset Purchase Agreement with the Purchaser.   

2. The Purchaser’s Bid provides for (a) a $10 million payment in exchange for 

certain of the Debtors’ assets and (b) the assumption of certain liabilities, including the 

assumption and assignment of certain executory contracts.  Importantly, the Purchaser’s Bid is 

the only “Qualified Bid” that was received by the Debtors and was heavily negotiated on an 

 
3  The Purchaser has notified the Debtors in writing that it will assign prior to Closing its rights under the Asset 

Purchase Agreement to its Affiliate (as defined in the Asset Purchase Agreement), LandX Motors Inc., a 
Delaware corporation (the “Assignee”).  References herein to Purchaser shall also refer to the Assignee. 
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arms’ length basis.4   Indeed, the Debtors negotiated several improvements to the Purchaser’s bid 

prior to the execution of the Asset Purchase Agreement.  As a result of the foregoing, the 

Debtors believe that consummating the sale of assets set forth in the Asset Purchase Agreement 

will maximize the value of the Debtors’ assets and is in the best interests of all parties in interest. 

3. In short, the Purchaser’s Bid was procured pursuant to a vigorous sales process 

and is the highest and best bid that was received.  As a result, the Debtors believe, in their 

reasonable business judgment, that the proposed sale to the Purchaser should be approved and 

respectfully request the entry of the order attached hereto as Exhibit B (the “Proposed Sale 

Order”).5 

FACTUAL BACKGROUND 
 

A. The Sales Process 

4. One of the Debtors’ principal objectives in these Chapter 11 Cases has been to 

sell all or some of their assets in a competitive, value maximizing manner.  In order to achieve 

this objective, the Debtors filed the Motion on the first day of these cases to obtain Bankruptcy 

Court approval of certain procedures relating to the sale process (the “Bidding Procedures”).  

On July 27, 2023, the Court held a hearing to consider the Motion and continued the hearing to 

August 3, 2023.  On August 8, 2023, the Court entered an order approving the Motion (the 

“Bidding Procedures Order”) [Docket No. 237]. 

 
4  The Debtors understand that the majority equity holder of both LAS Capital LLC and LandX Holdings, Inc. 

(“Holdings”) (the parent of the Assignee) is the former Chief Executive Officer and a former board member of 
the Debtors.  Further, one of the indirect managers of LAS Capital LLC and an equity holder of Holdings is the 
former Chief Financial Officer of the Debtors.  Nevertheless, such individuals have not held any management 
role in the Debtors since resigning from their positions with the Debtors in 2021 and are not current insiders of 
the Debtors.  They also had no influence or control over the Debtors during these Chapter 11 Cases, including 
the sale process.  As a result, the Debtors do not believe that the Purchaser qualifies as an insider. 

5  Blackline of the Proposed Sale Order against the form of such document previously filed on the docket is 
attached hereto as Exhibit C.  
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5. Pursuant the Bidding Procedures Order, the Debtors, with the assistance of 

Jefferies and other professionals, worked diligently to market the Debtors’ assets.  As part of the 

marketing process, Jefferies, on behalf of the Debtors, contacted 175 potential purchasers 

(collectively, the “Interested Parties”).  Of those Interested Parties, 42 signed non-disclosure 

agreements (each, a “NDA”) and conducted due diligence to explore potential transaction with 

the Debtors.  To facilitate the conduct of due diligence and bid preparation by the Interested 

Parties, Jefferies established a virtual data room providing the Interested Parties with access to 

documents detailing Debtors’ operations, assets, and other information the Interested Parties 

would need to submit a proposed bid.  Additionally, Jefferies also facilitated calls between 

Interested Parties and the Debtors’ management and tours of the Debtors’ facilities.   

6. Pursuant to the Bidding Procedures Order, the Debtors established September 8, 

2023 as the initial Bid Deadline.  The Debtors received, through Jefferies, bids or proposals from 

five parties (collectively, the “Bidders”), ahead of the initial Bid Deadline, including a bid from 

the Purchaser.  The Debtors, in consultation with their advisors and with professionals for each 

of the Committees6 appointed in the Chapter 11 Cases, diligently evaluated the submitted bids 

and proposals against the requirements for being a “Qualified Bid” set forth in the Bidding 

Procedures and discussed them with the respective Bidders.  The Debtors, in consultation with 

their advisors and the Committees, determined that none of the bids received constituted a 

“Qualified Bid” pursuant to the Bidding Procedures.  In addition, certain Interested Parties 

indicated that they needed additional time to submit bids to the Debtors.  Accordingly, the 

Debtors, in consultation with their advisors and the Committees, determined that an extension of 

the Bid Deadline and certain other deadlines would provide Interested Parties additional time to 

 
6  The “Committees” are the Official Committee of Unsecured Creditors appointed on July 11, 2023 and Official 
 Committee of Equity Security Holders appointed on September 7, 2023.  
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submit additional offers and allow the Debtors and their advisors to further negotiate with the 

Bidders to improve their bids.  The Debtors filed a notice extending the Bid Deadline to 

September 18, 2023, continuing the Auction to September 27, 2023, and postponing the Sale 

Hearing to October 18, 2023 [Docket No. 418]. 

7. Thereafter, the Debtors, with the assistance of Jefferies, engaged with the Bidders 

to negotiate improvements to the terms of their respective bids.   By the extended Bid Deadline, 

the Debtors received improved bids from certain Bidders, including the Purchaser.  The Debtors 

also received two additional bids from Interested Parties.  However, the Debtors, in consultation 

with their advisors and the Committees, determined that the bids still did not meet the 

requirements of Qualified Bids.  Thus, on September 19, 2023, the Debtor filed a notice further 

extending the Bid Deadline to September 22, 2023, to continue their negotiations with the 

Bidders [Docket No. 434]. 

8. The ongoing negotiations with the Bidders, including the Purchaser, resulted in 

further improvements to the terms of certain bids, and two additional bids were received from 

Interested Parties by the extended Bid Deadline, resulting in a total of nine bids received.  

Nevertheless, the Debtors and their professionals did not believe that any of the bids received 

constituted a Qualified Bid and believed that it was appropriate to provide additional time to 

develop potential Qualified Bids.  On September 26, 2023, following consultation with each of 

the Committees, the Debtors filed a notice further extending the Bid Deadline to September 28, 

2023 and continuing the Auction to September 29, 2023 [Docket No. 475].  Following further 

negotiations with the Purchaser and discussions with certain other parties submitting bids, and 

after extensive analysis, the Debtors, in consultation with the Committees, determined in their 

business judgment that the Purchaser’s Bid was both the only Qualified Bid and the highest and 
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best of the bids submitted.  Because the Purchaser’s Bid was the only Qualified Bid, the Debtors, 

in their business judgment and consultation with their advisors and the Committees, selected the 

Purchaser as the Successful Bidder and cancelled the Auction.  The Debtors also executed an 

Asset Purchase Agreement with the Purchaser, which has been filed with the Court as described 

below. 

B. The Purchaser’s Bid 

9. On September 29, 2023, the Debtors filed a Notice of (I) Selection of Successful 

Bidder, (II) Cancellation of Auction, and (III) Sale Hearing (the “Notice of Successful Bidder”) 

[Docket No. 488].  The notice disclosed the selection of the Purchaser as the Successful Bidder, 

subject to Court approval, and attached both a fully-executed Asset Purchase Agreement7 and 

proposed form of order approving the Asset Purchase Agreement.  The Notice of Successful 

Bidder also notified parties that the Bankruptcy Court would hold a hearing (the “Sale 

Hearing”) on October 18, 2023 at 10:30 a.m. (ET) to consider approval of the sale, the Asset 

Purchase Agreement and the Proposed Sale Order.  

10. Pursuant to the Asset Purchase Agreement, the Purchaser has agreed to acquire 

specified assets of the Debtors related to the design, production and sale of electric light duty 

vehicles focused on the commercial fleet market (collectively, the “Assets”) free and clear of 

liens, claims, encumbrances, and other interests, and assume certain specified liabilities of the 

Selling Entities (collectively, the “Liabilities” and such acquisition of the Assets and assumption 

of the Liabilities together, the “Transaction”).  The total cash purchase price is $10 million (the 

“Purchase Price”).8  The Debtors are responsible for paying cure amounts in respect of the 

 
7  If any party in interest wishes to review the disclosure schedules of the Asset Purchase Agreement, the 

Purchaser may provide such access subject to execution of a mutually agreeable confidentiality agreement.  

8  All descriptions of the Asset Purchase Agreement are qualified in their entirety by the terms of the Asset 
 Purchase Agreement, filed with the Court on September 29, 2023 [Docket No. 488-1]. 
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assumed executory contracts originally set forth in the schedules to the Asset Purchase 

Agreement.  The Debtors do not believe that any material cure amounts are outstanding.9  

11. The Asset Purchase Agreement contains customary representations, warranties, 

and covenants of the parties for a transaction involving the acquisition of assets from a debtor in 

bankruptcy.  None of the representations, warranties or pre-closing covenants contained in the 

Asset Purchase Agreement survive the Closing nor does the Asset Purchase Agreement provide 

for indemnification for any breach of such representations, warranties or covenants.  The 

completion of the Transaction is subject to a number of customary conditions, which, among 

others, include the entry of an order of the Bankruptcy Court authorizing and approving the 

Transaction, the performance by each party of its obligations under the Asset Purchase 

Agreement and the accuracy of each party’s representations. 

12. The Sale Order also contains limited releases by the Debtors in favor of the 

Purchaser (including the Assignee) and certain related parties, including Mr. Steven S. Burns and 

Mr. Julio Rodriguez (respectively, the Debtors’ former CEO and CFO), relating to the 

Transaction.  Importantly, the Sale Order does not release any claims that the Debtors may have 

against Mr. Burns or Mr. Rodriguez (or any other party) arising from their former roles as 

officers and/or directors of the Debtors.   

13. The Debtors may terminate the Asset Purchase Agreement if it is breached by the 

Purchaser and, in certain circumstances, the Purchaser will be required to pay the Debtors a 

termination fee of $4 million.  See Asset Purchase Agreement §§ 3.2(b), 9.2.   Mr. Burns has 

guaranteed the obligations of the Purchaser under the Asset Purchase Agreement, subject to a 
 

9  Elaphe Propulsion Technology Ltd. (“Elaphe”) has objected to the Debtors’ proposed cure amount in 
connection with that certain License Agreement dated March 16, 2020, as amended.  Although the parties have 
not reconciled the cure amount, the Debtors and Elaphe are continuing to work to consensually resolve the 
appropriate cure amount.  The Debtors are hopeful that the parties will reach agreement on the issue prior to the 
Sale Hearing.  
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cap on such guarantee equal to the Purchase Price plus expenses incurred enforcing the terms of 

the Asset Purchase Agreement. 

C. Good Faith 

14. Mr. Burns, an individual, is the guarantor of certain obligations of the Purchaser 

under the Asset Purchase Agreement, and the majority equity holder of both LAS Capital LLC 

and Holdings.  Mr. Burns is also the founder and former Chief Executive Officer of Lordstown 

Motors Corp. (“LMC”) and was a member of the board of directors of the Debtors.  Mr. 

Rodriguez, one of the indirect managers of LAS Capital LLC and an equity holder of Holdings, 

is a former Chief Financial Officer of the Debtors.  Mr. Burns and Mr. Rodriguez each resigned 

from their respective positions with the Debtors on as of June 14, 2021, and, since such time, 

each ceased being employed by, and has had no management role with, the Debtors.  Further, the 

Purchaser is not an equity holder of, nor a lender to, any of the Debtors.  Based on the foregoing, 

the Debtors do not believe that any of the Purchaser, Mr. Burns or Mr. Rodriguez are insiders of 

the Debtors. 

15. As set forth with greater specificity in the Hamilton Declaration, the negotiations 

concerning the sale and the Asset Purchase Agreement were extensive, hard fought and 

conducted at arms’ length and in good faith.  Without limiting the foregoing, as further noted the 

various declarations filed in support of this Motion, there was no collusive conduct between the 

Purchaser and any person or entity, including the Debtors, with respect to the proposed sale and 

there are no agreements between the Purchaser, Mr. Burns and Mr. Rodriguez, on one hand, and 

the Debtors, on the other, except for those that have been filed with the Court. 

Case 23-10831-MFW    Doc 562    Filed 10/16/23    Page 8 of 20



 
 

 

AMERICAS 125334706 

9  

 

D. Notice  

16. The Debtors provided notice of the Motion, the Bidding Procedures, the Auction, 

the Sale Hearing, the sale, and the relevant objection deadlines and continuances, the 

Assumption and Assignment Procedures, executory contracts and unexpired leases that the 

Purchaser may assume and assign, with proposed cure amounts, and the selection of the 

Purchaser as the Successful Bidder.  [Docket Nos. 100, 270, 350, 353, 369, 415, 530, 547, and 

548].  The Notice of Auction and Sale Hearing [Docket No. 241] (the “Sale Notice”) and Notice 

of Successful Bidder were served on all stakeholders and interest holders. [Docket Nos. 270, 

353, 547].  With respect to entities whose identities are not reasonably ascertained by the 

Debtors, the Debtors also published the Sale Notice in the national edition of The Wall Street 

Journal on August 11, 2023, and Automotive News on August 14, 2023, and posted the Sale 

Notice on the Debtors’ restructuring website, each of which were sufficient and reasonably 

calculated under the circumstances to reach such entities.  [Docket No. 344].  

17. On October 13, 2023, the Debtors provided notice of LAS Capital LLC’s intended 

assignment of its rights under the Asset Purchase Agreement to LandX to certain contract 

counterparties, whose executory contracts may be assumed and assigned to the Purchaser 

pursuant to the Asset Purchase Agreement [Docket No. 553].  Those contract counterparties also 

had an opportunity to object to the intended assignment to LandX. 

OBJECTIONS 
 

18. The Debtors received only a few limited objections to the sale.  Certain additional 

parties did not object to the sale, but, rather, to the Debtors’ proposed cure amounts.  As 

described below, the Debtors have fully resolved all but four of the sale and cure objections, with 

the resolutions described in the chart attached hereto as Exhibit A and on the terms set forth in 

Case 23-10831-MFW    Doc 562    Filed 10/16/23    Page 9 of 20



 
 

 

AMERICAS 125334706 

10  

 

the revised Proposed Sale Order.  The Debtors are in the process of resolving the remaining 

reservation of rights to the proposed cure amount with respect to the Elaphe license agreement, 

and the Debtors believe that Elaphe does not object to entry of the Sale Order, with the 

understanding that all rights of the Debtors and Elaphe with respect to the cure amount are 

reserved.  Additionally, the Debtors are negotiating in good faith with the Northern Ohio 

Securities Litigation Class Action Plaintiffs to resolve the Lead Plaintiff’s Limited Objection to 

Sale Approval [Docket No. 425] (the “Lead Plaintiff Objection”), and the Joinder to Lead 

Plaintiff’s Limited Objection to Sale Approval [Docket No. 486] (the “RIDE Joinder”) filed by 

Bandol Lim, Nico Gatzaros, and Richard Dowell (the “RIDE Investor Group”).  The parties are 

working towards consensual language to be included in the Proposed Sale Order that would 

resolve the Lead Plaintiff Objection and the RIDE Joinder. 

19. Accordingly, the single outstanding objection to the sale is the Objection by the 

United States to the Debtors’ Sale Motion [Docket No. 545] (the “NHTSA Objection”) by the 

United States, on behalf of the Department of Transportation (“DOT”) and its National Highway 

Traffic Safety Administration (“NHTSA”).  The NHTSA Objection argues that the sale should 

not be approved to the extent that it provides for the assumption, sale or assignment of any 

federal grants, grant funds, contracts, property, leases, agreements, certifications and other 

federal interests.  The NHTSA Objection also seeks to prevent the sale to the Purchaser from 

broadly affecting any other federal rights.  The NHTSA Objection also indicates that the 

inclusion of certain language in the Proposed Sale Order (the “NHTSA Language”) would 

resolve the NHTSA Objection.  The NHTSA Objection should be overruled, because, as detailed 

below, the sale to the Purchaser does not impact the concerns articulated in the NHTSA 

Objection.  Specifically, the Debtors are not transferring any federal contracts and are not selling 
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any interest in vehicles owned by third parties.  Moreover, the NHTSA Language was already 

included in the proposed sale order that the Debtors filed with the Notice of Successful Bidder 

and is still included in the revised version attached as Exhibit B hereto, but each with additional 

language that clarifies that the inclusion of the NHTSA Language does not imply or constitute an 

admission that the matters set forth are applicable to the Sale or the Purchased Assets (effectively 

reserving all rights of all parties as to these matters).   

REPLY 

A. The Proposed Sale Is a Proper Exercise of the Debtors’ Business Judgment 

20. Under section 363(b)(1), a debtor is permitted to “use, sell, or lease, other than in 

the ordinary course of business, property of the estate.” 11 U.S.C. § 363(b)(1).  Courts in this 

district approve asset sales where the sale “constitutes a reasonable and sound exercise of the 

Debtor’s business judgment[.]”  In re Dura Automotive Systems, Inc., Case No. 06-11202 (KJC), 

2007 WL 7728109, at *5 (Bankr. D. Del. Aug. 15, 2007); In re Montgomery Ward Holding Co., 

242 B.R. 147, 153 (D. Del. 1999) (“In evaluating whether a sound business purpose justifies the 

use, sale or lease of property under Section 363(b), courts consider a variety of factors, which 

essentially represent a ‘business judgment test.’”). 

21. The Third Circuit has made clear that a debtor’s business judgment is entitled to 

substantial deference.  See, e.g., Stanizale v. Nachtomi (In re Tower Air, Inc.), 416 F.3d 229, 234 

(3d Cir. 2005) (indicating the “business judgment rule is a presumption that directors making a 

business decision, not involving self-interest, act on an informed basis, in good faith and in the 

honest belief that their actions are in the corporation’s best interest”) (internal quotations 

omitted); see also, In re Metaldyne Corp., 409 B.R. 661, 667 (Bankr. S.D.N.Y. 2009) 

(emphasizing that “the Court should not substitute its business judgment for that of the 
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Debtors”).  “Overcoming the presumptions of the business judgment rule on the merits is a near-

Herculean task” that may only be accomplished “by showing either irrationality or inattention” 

so as to establish “that a decision was so egregious as to constitute corporate waste.”  In re 

Tower Air, Inc., 416 F.3d at 238-39.   

22. An asset purchaser is also required to act in good faith during the court-approved 

sale proceedings.  In re Abbott Dairies of Pennsylvania, Inc., 788 F.2d 143, 147 (3d Cir. 1986).  

A purchaser acts in good faith by not taking any action that “involves fraud, collusion between 

the purchaser and other bidders or the trustee, or an attempt to take grossly unfair advantage of 

other bidders.”  Id.    

23. The Debtors have met the standard required for approval of the Transaction and 

the entry of the Proposed Sale Order.  The Debtors have exercised their business judgment in a 

fair, reasonable and responsible manner throughout the sale process.  At the beginning of the 

Chapter 11 Cases, the Debtors sought and obtained the entry of the Bidding Procedures Order 

and retained Jefferies to serve as investment banker.  Thereafter, the Debtors established a data 

room, instructed Jefferies to distribute sales materials to a large number of parties, provided 

diligence in a timely manner, and negotiated at arms’ length and in good faith to obtain the 

highest and best bid possible under the circumstances.  A detailed description of the Debtors’ 

marketing activities is detailed in the Hamilton Declaration.  At the conclusion of this process, it 

was clear that the Purchaser’s Bid was the highest and best bid.  Indeed, despite substantial 

efforts by the Debtors to generate other bids, the Purchaser’s Bid was ultimately the only 

“Qualified Bid” received.   

24. Importantly, the Transaction will generate $10 million in proceeds for the Debtors 

and provides for the assumption of certain liabilities that would otherwise be owed by the 
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Debtors.  The Asset Purchase Agreement also preserves claims against the former directors and 

officers that are principals of the Purchaser to the extent the claims are not related to the sale 

transaction, and does not contain any indemnification obligations for the Debtors.  The 

alternative is for the Debtors to liquidate their assets for far less consideration.  Under these 

circumstances, the Transaction should be approved and the Proposed Sale Order should be 

entered.   

B. The Proposed Sale was Negotiated in Good Faith 

25. The Purchaser is entitled to a finding that the Transaction was negotiated in good 

faith.  As disclosed in the Notice of Successful Bidder and the Buyer Declaration, the majority 

equity holder of LAS Capital LLC and Holdings is Mr. Burns, the founder and former Chief 

Executive Officer and a former member of the board of directors of the Debtors, and one of the 

indirect managers of LAS Capital LLC and an equity holder of Holdings is Mr. Rodriguez, the 

former Chief Financial Officer of the Debtors.  Both Mr. Burns and Mr. Rodriguez resigned from 

their respective positions, as of June 14, 2021, and each ceased being employed by and has no 

management role with the Debtors since that time.  See Hamilton Declaration at ¶¶ 14; Purchaser 

Declaration at ¶¶ 5-11.  In connection with the Debtors’ sale process, the Purchaser, including 

Mr. Burns and Mr. Rodriguez, have not had and do not currently have any affiliation with the 

Debtors, other than as a third-party bidder in the Debtors’ Court-approved sale process.  See 

Hamilton Declaration at ¶¶ 14-17; Purchaser Declaration at ¶¶ 5-11. 

26. Even though Mr. Burns and Mr. Rodriguez were former director and officers of 

LMC, they have no current management role with the Debtors and have no control or influence 

on the Debtors’ decisions.  The Purchaser, Mr. Burns and Mr. Rodriguez, are no different than 

any other third-party buyer in the Court-approved sale process.  Additionally, the terms of the 
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Asset Purchase Agreement and Proposed Sale Order do not release any claims against former 

directors and officers for their prepetition actions.  Moreover, the Debtors have consulted with 

each of the Committees throughout the sale process, and each Committee has advised the 

Debtors, through its respective counsel, that it supports the proposed Transaction with the 

Purchaser on the terms set forth in the Asset Purchase Agreement.  Tellingly, the parties in 

interest that have objected to the Motion do not rebut the Debtors’ business judgment or argue 

that the sale is not an arm’s length transaction.  

27.  The Debtors seek authorization to consummate the arm’s-length transaction with 

the Purchaser that represents the Debtors’ best option to maximize value of the estates for the 

benefit of all stakeholders.  The proposed sale to the Purchaser is a sound exercise of the 

Debtors’ reasonable business judgment.  As such, the Debtors respectfully submit that the Court 

enter the Proposed Sale Order and approve the Asset Purchase Agreement. 

C. The NHTSA Objection Should be Overruled   

28. Although the Debtors and the Purchaser have diligently sought to negotiate 

consensual language to preclude an objection, the United States, on behalf of the DOT and 

NHTSA, has objected to the Transaction based on alleged concerns regarding the purported 

extinguishment of, or otherwise prejudicial impact on, governmental interests.  None of these 

concerns are applicable here.  First, under the Asset Purchase Agreement, the Purchaser is 

purchasing the specified Purchased Assets; the Purchaser is not purchasing the Debtors’ 

operating business as a going-concern or any vehicles that are in the hands of third parties.10   

29. The NHTSA Objection focuses on the fact that the Endurance trucks are currently 

the subject of recalls.  To the extent the United States believes there are recalls or other related 

 
10  To the extent the Purchaser does purchase Endurance trucks from a third party, it will be liable for all customer 

warranty, product liability and recall obligations.  See Asset Purchase Agreement Sec. 2.3(a), 2.4.     
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liabilities with respect to the Endurance trucks (or any of the other assets of the Debtors), the 

DOT and NHTSA may, as they acknowledge, file a proof of claim against the Debtors prior to 

the Governmental Bar Date.   

30. Moreover, nothing in the Proposed Sale Order impairs the DOT’s or NHTSA’s 

ability to enforce regulations with respect to pending recalls nor does it impact their police or 

regulatory powers with respect to vehicles that may be produced by the Purchaser in the future.  

Paragraph 61 of the Proposed Sale Order specifically protects the governmental unit’s police or 

regulatory powers with respect to the Purchaser: 

Nothing in this Order or the Asset Purchase Agreement 

(i) releases, nullifies, precludes, or enjoins the enforcement of any 
police or regulatory liability of an entity to a governmental unit (as 
defined in section 101(27) of the Bankruptcy Code (a 
“Governmental Unit”)) under any police or regulatory statutes or 
regulations that such  entity would be subject to as the owner or 
operator of the Purchased Assets after the Closing; provided, 
however, for the avoidance of doubt, nothing herein shall subject the 
Buyer to any liability to a Governmental Unit for penalties for days 
of violation prior to the Closing, response costs incurred by a 
Governmental Unit prior to the Closing, or other matters not related 
to conditions existing on or after the Closing that require remediation 
or compliance under applicable non-bankruptcy law by the owner or 
operator of the applicable Purchased Assets regardless of who is 
responsible for the condition or when it arose.  Nothing in this 
paragraph should be construed to create for any Governmental Unit 
any substantive right that does not already exist under law; 

(ii) authorizes the transfer or assignment of any governmental (a) 
license, (b) permit, (c) registration, (d) authorization, or (e) approval, 
or the discontinuation of any obligation thereunder, without 
compliance with all applicable legal requirements and approvals 
under police or regulatory law; or 

(iii) divests any tribunal of any jurisdiction it may have under police or 
regulatory law to interpret this Order or to adjudicate any defense 
asserted under this Order. 
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31. However, it seems that the United States wants the ability to pursue claims against 

the Purchaser related to the Endurance Trucks manufactured by the Debtors, notwithstanding 

that the Purchaser is not purchasing these vehicles or purchasing an operating business.  The 

United States cites to several cases analyzing issues under labor law to argue that the sale order 

cannot extinguish successor liability. However, these cases focus on labor law (an issue that is 

not relevant to this sale) and are therefore, inapposite.  Moreover, they do not stand for the fact 

that a bankruptcy sale order cannot extinguish prepetition liabilities; rather they focus on the 

post-transaction conduct of the buyer.  In In re CCX, Inc. No. 22-01563 (GBW) (D. Delaware 

Sept. 18, 2023), the court held that the sale order did extinguish pre-sale liabilities, including the 

liabilities related to the existing collective bargaining agreement, but that the buyer’s post-

petition conduct subjected it to compliance with labor law requirements, which are unique and 

far broader with respect to successor liability.  Id. at 2-5; 20.  See also Overstreet v. Apex Linen 

Holdings, LLC 618 F. Supp. 3d 1014, 1027 (D. Nev. 2022) (“Successorship in the ‘labor law 

context is much broader than the strict corporate-law sense of successorship.’ Thus, a bankruptcy 

court’s order ‘might discharge duties that arose before the bankruptcy petition, but a successor’s 

post-sale conduct can create a new duty to bargain’ under labor law.”) (internal citations 

omitted).  To the extent that the Purchaser engages in business or other activities following the 

sale that give rise to recall or other government rights or concerns against the Purchaser, there is 

nothing in the Proposed Sale Order that would extinguish the Purchaser’s obligations with 

respect thereto.   

32. Second, as the United States is aware, the Debtors are not assigning or 

transferring any contract with the federal government to the Purchaser.  As such, the assumption 

and assignment of the Assumed Contracts to the Purchaser would have no impact on DOT or 
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NHTSA.  Third, the Proposed Sale Order limits its effects on governmental units “[t]o the extent 

provided by section 525 of the Bankruptcy Code,” and does not exceed the scope of section 525.  

And lastly, the limited mutual releases by the Debtors and the Purchaser with respect to the 

Transaction, as reflected in the Proposed Sale Order, and the Debtors’ requested waiver of 

Bankruptcy Rules 6004(h) and 6006(d) do not prejudice NHTSA or the United States.  But, any 

further delays of the closing of the Sale, would be to the detriment of the Debtors, their estates 

and creditors in these Chapter 11 Cases and cause the Debtors to incur more costs (e.g., holdover 

rent), which could be material.  Moreover, the Asset Purchase Agreement contains an outside 

closing date of October 31, 2023.  

33. The Debtors submit that the NHTSA Objection should be overruled for the 

reasons set forth above alone.  It should also be overruled because the Proposed Sale Order 

submitted to the Court for entry (as well as the version previously filed with the Court) already 

includes the NHTSA Language that the NHTSA Objection indicates would resolve the objection, 

but with clarifying language intended to not create any negative inferences against any party and 

preserve the rights of all parties.  A comparison between the language included in the Proposed 

Sale Order against the NHTSA Language is as follows:    
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34. As indicated above, the only apparent material differences between the language 

of the Proposed Sale Order and the NHTSA Language is that the Proposed Sale Order includes 

(a) language clarifying that the NHTSA Language applies “[t]o the extent applicable” and (b) 

language stating that nothing is an admission or acknowledgment that any of the reservations or 

remedies are applicable to the Sale Transaction or the Purchased Action.  This language–which 

is critical to the Purchaser’s agreement to include the NHTSA Language–is intended to clarify 

that the Purchaser is reserving all rights with respect to the matters set forth therein and avoids 

any potential negative inference that each of the matters listed in the NHTSA Objection is 

applicable to the Sale Transaction or the Purchased Assets.  Such a reservation of rights is 
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reasonable (particularly in light of the fact that most of the language is not implicated by the 

proposed transaction), and the NHTSA Objection should be overruled. 

35. The Debtors believe the parties will be able to reach mutually agreeable language 

prior to the hearing on the Motion.  If the parties are unable to reach a resolution, the Debtors 

will seek the Court’s adjudication at the hearing on the Motion.  

CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court enter the Proposed Sale 

Order, in the form attached hereto as Exhibit B, granting the relief requested in the Motion, and 

granting such other and further relief as the Court deems just and proper. 
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Sale and Cure Objections and Responses 
In re Lordstown Motors Corp., Case No. 23-10831 (Bankr. D. Del.) 

Formal/Informal Objection Response 

CIGNA HEALTH AND LIFE INSURANCE COMPANY [DOCKET NO. 338] 

Cigna objected to the proposed cure amount of 
$0.00 because obligations have continued to accrue 
post-petition. 

The Purchaser is not assuming the Cigna 
agreements.  Parties have agreed to include 
language in the Proposed Sale Order to resolve 
the objection.  See Proposed Sale Order ¶ 41.  

ELAPHE PROPULSION TECHNOLOGIES LTD. [DOCKET NOS. 349, 540] 

Elaphe reserves its right to object to the assignment 
of either agreement to a Restricted Person under 11 
U.S.C. § 365(c)(1)(A) and to adequate assurance of 
future performance if offered under 11 U.S.C. § 
365(b)(1)(C). 

The Debtors and Elaphe are continuing to work 
to consensually resolve the appropriate cure 
amount, if any, in connection with the 
assumption and assignment of the Elaphe 
license agreement.  The rights with respect to 
cure of all parties are reserved on this matter.  
See Proposed Sale Order ¶ 44.  The Debtors are 
hopeful that the parties will reach agreement 
on the issue and, in any event, intend to pay the 
agreed cure amount, if any, or the cure amount 
set by the Court (if agreement cannot be 
reached). 

FOXCONN EV PROPERTY DEVELOPMENT LLC; FOXCONN EV SYSTEM LLC 
[DOCKET NO. 389] 

Foxconn objects to the assumption and assignment 
of the Foxconn Agreements (as defined in its 
objection) on three grounds.  First, Foxconn claims 
that the proposed cure amount is incorrect.  Second, 
Foxconn asserts that the Foxconn Agreements are 
part of an integrated transaction with the other 
agreements contemplated in the Agreement in 
Principle by and between Foxconn and the Debtors, 
thus cannot be assumed and assigned separate from 
the other agreements. Third, the Manufacturing 
Support Agreement contains non-exclusive IP rights 
and licenses that cannot be assigned without 
Foxconn’s consent, which it does not give.  

The Purchaser is not assuming the Foxconn 
Agreements.  Foxconn’s objection is resolved. 
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Formal/Informal Objection Response 

ORACLE AMERICA, INC. [DOCKET NO. 368] 

Oracle asserts that the Debtors cannot assume and 
assign the license agreement without Oracle’s 
consent.  It also alleges that the Debtors have not 
adequately identified the agreement to assumed and 
assigned, nor provided adequate assurance of future 
performance. 

The Purchaser is not assuming the Oracle 
agreements.  Parties have agreed to include 
language in the Proposed Sale Order to resolve 
the objection.  See Proposed Sale Order ¶ 42. 

WORKHORSE GROUP INC. [DOCKET NO. 424] 

Workhorse asserts that the Debtors may not assume 
and assign the License Agreement with Workhorse. 
Workhorse also objects to the extent that the sale 
seeks to transfer Workhorse’s intellectual properties 
and impair its rights to royalty payments under the 
License Agreement.  

Parties have agreed to include language in the 
Proposed Sale Order to resolve the objection.  
See Proposed Sale Order ¶ 43. 

N.D. OHIO SECURITIES LITIGATION CLASS ACTION PLAINTIFFS [DOCKET NO. 425]

Lead Plaintiff contends that the Proposed Sale Order 
must obligate the successful bidder to retain any 
potentially relevant books, records, documents, 
files, electronically stored information, tangible 
objects, or other evidence potentially relevant to the 
Securities Litigation for the duration of the 
Securities Litigation.  

Parties are negotiating language to resolve the 
objection. 

RIDE INVESTOR GROUP PUTATIVE CLASS ACTION 
[DOCKET NO. 486] 

The RIDE Investor Group filed a joinder to Lead 
Plaintiff’s objection.  

Parties are negotiating language to resolve the 
objection. 

APPLIED MEDICAL RESOURCES CORP. [DOCKET NO. 519] 

Applied Medical Resources asserts that the Debtors 
need to provide evidence of adequate assurance of 
future performance.   

The Purchaser is not assuming Applied 
Medical Resources Corp.’s lease.   

NEXTEER AUTOMOTIVE CORPORATION [DOCKET NO. 542] 

Nexteer objected on the basis that no existing 
contracts exists between the Debtors and Nexteer.  

The Debtors will not assume any contracts 
with Nexteer.   
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Formal/Informal Objection Response 

UNITED STATES, ON BEHALF OF NATIONAL HIGHWAY TRAFFIC AND SAFETY 
ADMINISTRATION [DOCKET NO. 545] 

NHTSA’s objection is addressed in the Reply. See Reply.  

OFFICE OF THE UNITED STATES TRUSTEE   

The U.S. Trustee provided informal comments to 
the Proposed Sale Order and had inquiries regarding 
the sale.  

The Debtors have addressed all inquiries, and 
Parties have agreed to include language in the 
Proposed Sale Order to resolve all issues.   

CEVA LOGISTICS US, INC. 

CEVA Logistics US, Inc. reached out to the Debtors 
to regarding assumption inquires.  

The Purchaser has not yet determined whether 
to assume or reject CEVA Logistics US’s 
agreements.  If the Purchaser decides to 
assume CEVA Logistics US’s agreement, it 
will be assumed with modifications and a cure 
amount of $0.00, as proposed by CEVA 
Logistics US.  If the Purchaser does not 
assume CEVA Logistics US’s agreements, 
they will be rejected by the Debtors.  

GAC R&D CENTER DETROIT, LLC 

GAC R&D Center Detroit, LLC reached out to the 
Debtors to discuss certain assumption issues. 

The Purchaser is not assuming GAC R&D 
Center Detroit’s lease. 

Case 23-10831-MFW    Doc 562-1    Filed 10/16/23    Page 4 of 4



 

 

EXHIBIT B 

Proposed Sale Order 

Case 23-10831-MFW    Doc 562-2    Filed 10/16/23    Page 1 of 52



 

 
 

AMERICAS 124485826   
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re 

Lordstown Motors Corp., et al.,1 

Debtors. 

 Chapter 11 

Case No. 23-10831 (MFW) 

(Jointly Administered) 

Re: Docket Nos. 16, 237, 280, 338, 
349, 368, 389, 418, 424, 425, 434, 475, 
482, 484, 486,488, 492, 519, 540, 542, 
545  

 
 

 

ORDER (I) AUTHORIZING AND APPROVING THE SALE OF CERTAIN OF  
THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBRANCES, AND INTERESTS; (II) AUTHORIZING THE DEBTORS TO 
ENTER INTO AND PERFORM THEIR OBLIGATIONS UNDER THE ASSET 
PURCHASE AGREEMENT; (III) AUTHORIZING THE ASSUMPTION AND 

ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS IN CONNECTION 
THEREWITH; (IV) AUTHORIZING THE SALE TRANSACTION;  

AND (V) GRANTING RELATED RELIEF 

 
Upon the motion [D.I. 16] (the “Motion”)2 of the above-captioned debtors and debtors-in-

possession (the “Debtors”) for entry of an order (this “Order”), pursuant to sections 105(a), 363, 

365, 503 and 507 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 2002, 

6004, 6006(a), 9006, 9007, 9008 and 9014 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”) (i) authorizing and approving the entry into and performance under the 

terms and conditions of that certain Asset Purchase Agreement, dated as of September 29, 2023 

(including the exhibits and schedules, and as amended, supplemented, amended and restated or 

 
1 The Debtors and the last four digits of their respective taxpayer identification numbers are: Lordstown Motors 
Corporation (3239); Lordstown EV Corporation (2250); and Lordstown EV Sales LLC (9101).  The Debtors’ service 
address is 27000 Hills Tech Ct., Farmington Hills, MI 48331. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in 
the Motion or the Asset Purchase Agreement (as defined herein) or the Bidding Procedures Order (as defined herein). 
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otherwise modified from time to time, the “Asset Purchase Agreement”) by and among LAS 

Capital LLC (together with the Assignee (pursuant to the assignment of the Asset Purchase 

Agreement described in Paragraph H below) and any designee, the “Buyer”) and the Debtors; (ii) 

authorizing the assumption and assignment of certain executory contracts (the “Assumed 

Contracts”) pursuant to the Asset Purchase Agreement; (iii) approving the sale of certain assets 

of the Debtors in the above-captioned chapter 11 cases (the “Chapter 11 Cases”) as set forth in 

Section 2.1 of the Asset Purchase Agreement (the “Purchased Assets”) free and clear of all liens, 

claims, encumbrances and other interests in accordance with and subject to the terms and 

conditions contained in the Asset Purchase Agreement and this Order; (iv) authorizing the 

consummation of the sale and each of the transactions contemplated by the Asset Purchase 

Agreement and this Order (the “Sale Transaction”); and (v) granting related relief; and upon the 

Declaration of Stephen S. Burns in Support of the Debtors’ Proposed Sale of Certain Assets [D.I. 

[●]] (the “Burns Declaration”); and upon the Declaration of Ryan Hamilton in Support of the 

Debtors’ Proposed Sale of Certain Assets [D.I. [●]] (the “Hamilton Declaration”); and the United 

States Bankruptcy Court for the District of Delaware (the “Court”) having entered an order on 

August 8, 2023 [D.I. 237] (the “Bidding Procedures Order”) approving, among other things, the 

dates, deadlines, and bidding procedures (as the same have been amended, modified or extended 

from time to time in accordance with the terms of the Bidding Procedures Order and the Asset 

Purchase Agreement, as applicable, the “Bidding Procedures”) with respect to, and notice of, the 

proposed sale of substantially all the assets of the Debtors; and due and sufficient notice of the 

Motion having been given under the particular circumstances; and it appearing that no other or 

further notice need be provided; and the Court having held a hearing on October 18, 2023 (the 

“Sale Hearing”) to approve the Sale Transaction; and the Court having reviewed and considered 
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(a) the relief sought in the Motion with respect to the Sale Transaction, (b) the objections to the 

Motion or the Sale Transaction, (c) all other pleadings filed in support of the Motion, and (d) the 

arguments of counsel, and the evidence proffered or adduced at the Sale Hearing and any other 

hearing related to the Motion; and all parties in interest having been heard, or having had the 

opportunity to be heard, regarding the approval of the Sale Transaction and the other relief 

requested in the Motion; and it appearing that the relief requested in the Motion and granted herein 

is in the best interests of the Debtors, their estates, creditors and other parties in interest; and upon 

the record of the Sale Hearing and the Chapter 11 Cases; and after due deliberation thereon; and 

good cause appearing therefore, it is hereby, 

FOUND, DETERMINED, AND CONCLUDED THAT:3 

A. Jurisdiction and Venue.  This Court has jurisdiction to consider the Motion under 

28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference, dated February 29, 

2012 (Sleet, C.J.).  This is a core proceeding under 28 U.S.C. § 157(b)(2)(M) and (N) that the 

Court can decide by a final order under the United States Constitution.  Venue of these Chapter 11 

Cases and this Motion is proper in this District under 28 U.S.C. §§ 1408 and 1409. 

B. Final Order.  This Order constitutes a final order within the meaning of 28 U.S.C. 

§158(a).  Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent necessary 

under Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made 

applicable by Bankruptcy Rule 7054, this Court expressly finds that there is no just reason for 

 
3  The findings, determinations, and conclusions set forth herein constitute this Court’s findings of fact and 
conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy 
Rule 9014.  To the extent any of the following findings of fact constitute conclusions of law, they are adopted as such.  
To the extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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delay in, and good and sufficient cause for, the immediate implementation of this Order, and 

expressly directs entry of judgment as set forth herein. 

C. Legal Predicates.  The predicates for the relief requested by this Motion are sections 

105(a), 363, 365, 503 and 507 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006(a), 

9006, 9007, 9008 and 9014 and applicable Local Rules for the United States Bankruptcy Court for 

the District of Delaware (the “Local Rules”). 

D. Petition Date.  On June 27, 2023 (the “Petition Date”), each Debtor commenced 

with this Court a voluntary case under chapter 11 of the Bankruptcy Code (collectively, the 

“Chapter 11 Cases”).  The Chapter 11 Cases are being jointly administered for procedural 

purposes only pursuant to Bankruptcy Rule 1015(b).  Since the Petition Date, the Debtors have 

continued to operate their businesses and manage their properties as debtors in possession pursuant 

to sections 1107 and 1108 of the Bankruptcy Code. 

E. Committees.  The Office of the United States Trustee for the District of Delaware 

appointed (i) the official committee of unsecured creditors on July 11, 2023 (the “Creditors’ 

Committee”), and (ii) the official committee of equity security holders on September 7, 2023, for 

these Chapter 11 Cases (together with the Creditors Committee, the “Committees”).  No trustee 

or examiner has been appointed in these Chapter 11 Cases. 

F. Bidding Procedures Order.  On August 8, 2023, this Court entered the Bidding 

Procedures Order (i) approving the Bidding Procedures; (ii) authorizing, but not directing, the 

Debtors to designate one or more Stalking Horse Bidder(s) and approving procedures to seek 

approval of Bid Protections; (iii) scheduling the Auction and Sale Hearing; (iv) approving the form 

and manner of notice of the Bidding Procedures, the Bid Deadline, the Auction, the deadline to 

object to the sale, and all other relevant procedures, protections, schedules and agreements; (v) 
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establishing the Assumption and Assignment Procedures, including notice of proposed cure 

amounts (the “Cure Amounts”) and relevant objection deadlines; and (vi) granting related relief.  

No appeal, motion to reconsider or similar pleading has been filed with respect to the Bidding 

Procedures Order, and the Bidding Procedures Order is a final order of the Court.  The Bidding 

Procedures Order has not been vacated, withdrawn, rescinded or amended and remains in full force 

and effect. 

G. Compliance with Bidding Procedures Order.  As demonstrated by (i) the Burns 

Declaration and Hamilton Declaration, (ii) the other testimony and evidence proffered or adduced 

at the Sale Hearing, if any, and (iii) the representations of counsel made on the record at the Sale 

Hearing, the Debtors and their professionals have marketed the Purchased Assets and conducted 

the sale process in compliance with the Bidding Procedures Order, and the sale process, was duly 

noticed and conducted in a non-collusive, fair, and good faith manner.  The Debtors have afforded 

all potential buyers a full and fair opportunity to make higher and better offers than the Asset 

Purchase Agreement.  The Buyer has acted in good faith, in a non-collusive manner and in 

compliance with the terms of the Bidding Procedures.  In accordance with the Bidding Procedures, 

the Debtors determined that the bid submitted by the Buyer and memorialized by the Asset 

Purchase Agreement is the Successful Bid.  The Asset Purchase Agreement constitutes the highest 

and best offer for the Purchased Assets and will provide a greater recovery for the Debtors’ estates 

than would be provided by any other available alternative.  The Debtors’ determination that the 

Asset Purchase Agreement constitutes the highest and best offer for the Purchased Assets 

constitutes a valid and sound exercise of the Debtors’ business judgment. 

H. Assignment of Asset Purchase Agreement.  The Buyer has or will have assigned 

prior to the Closing its rights under the Asset Purchase Agreement in accordance with Section 10.4 
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of the Asset Purchase Agreement, to LandX Motors Inc., a Delaware Corporation (the 

“Assignee”).  All references to the Buyer in this Order shall include reference to the Assignee. 

I. Sale of Certain Assets.  Pursuant to the Asset Purchase Agreement, the Buyer shall 

purchase the Purchased Assets and assume the Assumed Liabilities as part of the Sale Transaction. 

The Debtors maintain all of their existing rights, title, and interest to, all assets, rights and 

properties that are not specifically identified for inclusion in the Purchased Assets, including the 

Excluded Assets.  

J. Buyer’s Disclosure.  Buyer disclosed to the Debtors in its Bid all information 

required by the Bid Procedures concerning the identity of Buyer and its affiliates. Burns 

Declaration at ¶¶  4-7; Hamilton Declaration at ¶¶  11-13.  Following its assignment of the Asset 

Purchase Agreement to the Assignee, Buyer disclosed to the Debtors all information concerning 

the identity of the Assignee.  Burns Declaration at ¶ 7.  Buyer’s disclosures comply with the 

disclosure requirements of the Bid Procedures and are sufficient to provide the Debtors and the 

Committee complete and accurate information concerning all material connections between the 

Buyer, its Assignee and the Debtors, its affiliates and their respective current or former directors 

and officers.  Buyer’s disclosures establish that (i) the majority equityholder of the Buyer (the 

“Buyer Majority Equityholder”) is the founder and was the Chief Executive Officer of 

Lordstown Motors Corp., and (ii) one of the indirect managers of Buyer (the “Buyer Manager”) 

was the Chief Financial Officer of Lordstown Motors Corp.  Each of the Buyer Majority 

Equityholder and Buyer Manager resigned from his respective position and ceased being an 

employee of Lordstown Motors Corp. on June 14, 2021 (the “Resignation Date”).  Buyer’s 

disclosure established that it has assigned its rights under section 10.4 of the Asset Purchase 

Agreement, including its rights to be assigned Assumed Agreements (as defined in the Asset 
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Purchase Agreement), to Assignee, which is an Affiliate of Buyer (as defined in the Asset Purchase 

Agreement) and Assignee.  Buyer’s disclosures establish that (i) the Buyer Majority Equityholder 

is the majority equity holder of the Assignee, and (ii) the Buyer Manager is a shareholder of the 

Assignee. 

K. Notice.  As evidenced by the affidavits of service and publication previously filed 

with the Court [D.I.s 100, 270, 350, 353, 369, 415, 530, 547, 548, 553], and based on the record 

at the Sale Hearing, including representations of counsel, (i) due, proper, timely, adequate and 

sufficient notice of the Motion, the Bidding Procedures, the Auction, the Sale Hearing, the Sale 

Transaction, and the relevant objection deadlines, the Assumption and Assignment Procedures 

(including the objection deadline with respect to any Cure Amount and the assumption and 

assignment of the Assumed Contracts), the designation rights set forth in Section 2.5 of the Asset 

Purchase Agreement, and the Cure Amounts has been provided in accordance with sections 102(l), 

363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006, 9006, 9007 and 9014, 

and the applicable Local Rules, and in compliance with the Bidding Procedures Order to each 

party entitled to such notice, (ii) such notice was good and sufficient, and appropriate under the 

particular circumstances, and (iii) no other or further notice of the Motion, the Bidding Procedures, 

the Auction, the Sale Hearing, the Sale Transaction, the Assumption and Assignment Procedures 

(including the objection deadline with respect to any Cure Amount), the assumption and 

assignment of the Assumed Contracts (including the designation rights set forth in Section 2.5 and 

the assignment rights set forth in Section 10.4 of the Asset Purchase Agreement), or the Cure 

Amounts is or shall be required.  With respect to entities whose identities are not reasonably 

ascertained by the Debtors, publication of the Sale Notice once in the national edition of The Wall 

Street Journal on August 11, 2023, and the Automotive News on August 14, 2023, and the posting 

Case 23-10831-MFW    Doc 562-2    Filed 10/16/23    Page 8 of 52



 

8 
 

AMERICAS 124485826   
 

of the Sale Notice on the Debtors’ restructuring website was each sufficient and reasonably 

calculated under the circumstances to reach such entities.  [D.I. 344]. 

L. Notice of the Debtors’ assumption, assignment, transfer, and/or sale to the Buyer 

of the Assumed Contracts, together with the Debtors’ Notice of Assumption and Assignment of 

Executory Contracts and Unexpired Leases in Connection with Sale and Cure Costs [D.I. 280], 

Supplemental Notice of (I) Potential Assumption and Assignment of Executory Contracts and 

Unexpired Leases and (II) Cure Amounts [D.I. 482], Second Supplemental Notice of (I) Potential 

Assumption and Assignment of Executory Contracts and Unexpired Leases and (II) Cure Amounts 

[D.I. 492], and Certificate of Service regarding the Notice of Successful Bidder’s Assignment of 

Asset Purchase Agreement [D.I. 553] (together, the “Cure Notices”), pursuant to the Asset 

Purchase Agreement has been provided to the counterparties for such Assumed Contracts.  As to 

each Assumed Contract, the Cure Amount set forth in the Asset Purchase Agreement, is sufficient 

for the Debtors to comply fully with the requirements of sections 365(b)(1)(A) and (B) of the 

Bankruptcy Code.  Each of the non-Debtor parties to the Assumed Contracts has had a fair and 

reasonable opportunity to object to the Cure Amounts set forth in the Cure Notices, subject to the 

applicable objection deadline provided in the Bidding Procedures Order. 

M. Corporate Authority.  Each Debtor (i) has full corporate power and authority to 

execute the Asset Purchase Agreement and all other documents contemplated thereby and hereby 

(collectively, the “Transaction Documents”), and the Sale Transaction has been duly and validly 

authorized by all necessary corporate action of each of the applicable Debtors, (ii) has all of the 

corporate power and authority necessary to consummate the transactions contemplated by this 

Order and the Transaction Documents, (iii) has taken all corporate action and formalities necessary 

to authorize and approve the Transaction Documents and the Debtors’ consummation of the 
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transactions contemplated thereby and hereby, including as required by their respective 

organizational documents, (iv) has duly executed and delivered the Asset Purchase Agreement, 

and (v) no government, regulatory or other consents or approvals, other than those expressly 

provided for in the Transaction Documents, if any, are required for the Debtors to enter into the 

Transaction Documents, to consummate the Sale Transaction, or to perform their obligations under 

the Transaction Documents.  The consummation of the Sale Transaction and performance under 

the Transaction Documents do not violate or conflict with any applicable law. 

N. Opportunity to Object.  A fair and reasonable opportunity to object and to be heard 

with respect to the Motion and the relief requested therein, has been given to all interested persons 

and entities, including the following: (i) all counterparties to the Assumed Contracts, (ii) all known 

parties holding or asserting Interests on, in, or against the Purchased Assets, (iii) all parties that 

have requested notice pursuant to Bankruptcy Rule 2002 as of the time of service, and (iv) all 

applicable federal, state, and local taxing and regulatory authorities. 

O. Sale in Best Interest.  Approval of the Motion and the Transaction Documents, and 

the consummation of the sale of the Purchased Assets pursuant to the Asset Purchase Agreement 

at this time is in the best interests of the Debtors, their creditors, their estates, and other parties in 

interest. 

P. Business Judgment.   Sound business reasons exist for the Sale Transaction.  

Entry into the Transaction Documents, and the consummation of the transactions contemplated 

thereby, including the Sale Transaction and the assumption and assignment of the Assumed 

Contracts, constitutes an exercise of the Debtors’ sound business judgment and such acts are in the 

best interests of each Debtor, its estate, and all parties in interest.  The Court finds that each Debtor 

has articulated good and sufficient business reasons justifying the Sale Transaction.  Such business 
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reasons include, but are not limited to, the following: (i) the Asset Purchase Agreement constitutes 

the highest and best offer for the Purchased Assets; (ii) the Buyer has agreed to assume the 

Assumed Liabilities; (iii) the Sale Transaction maximizes the value of the Debtors’ estates; and 

(iv) unless the Sale Transaction and all of the other transactions contemplated by the Transaction 

Documents are concluded expeditiously, as provided for in the Motion, the Bidding Procedures, 

and pursuant to the Asset Purchase Agreement, recoveries to creditors and, if there is sufficient 

value, other stakeholders, may be diminished. 

Q. The Debtors and their professionals actively marketed the Purchased Assets to 

potential buyers, as set forth in the Motion and in accordance with the Bidding Procedures Order.  

The bidding and auction process set forth in the Bidding Procedures Order and the Bidding 

Procedures afforded a full and fair opportunity for any entity to make a higher or otherwise better 

offer to purchase the Purchased Assets than the offer memorialized by the Asset Purchase 

Agreement.  Based upon the record of these proceedings, all creditors and other parties in interest 

and all prospective bidders have been afforded a reasonable and fair opportunity to bid for the 

Purchased Assets. 

R. No other person or entity or group of persons or entities has offered to purchase the 

Purchased Assets for an amount that would give equal or greater economic value to the Debtors 

and their estates in the aggregate than the value being provided pursuant to the Asset Purchase 

Agreement.  Among other things, the Sale Transaction is the best alternative available to the 

Debtors to maximize the return to their estates.  The terms and conditions of the Asset Purchase 

Agreement, including the consideration to be realized by the Debtors, are fair and reasonable.  

Given all of the circumstances of the Chapter 11 Cases and the adequacy and fair value of the 

consideration provided under the Asset Purchase Agreement, approval of the Motion, the Asset 
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Purchase Agreement, and the transactions contemplated thereby and hereby, including the Sale 

Transaction and the assumption and assignment of the Assumed Contracts, is in the best interest 

of the Debtors, their estates and creditors, and all other parties in interest. 

S. Arms-Length Sale.  The Transaction Documents were negotiated, proposed, and 

entered into by the Debtors and the Buyer without collusion, in good faith, and at arm’s-length.  

None of the Debtors or any of the Buyer Parties or any of their respective representatives has 

engaged in any conduct that would cause or permit the Transaction Documents, or the 

consummation of the Sale Transaction, to be avoidable or avoided, or for costs or damages to be 

imposed, under section 363(n) of the Bankruptcy Code, or has acted in bad faith or in any improper 

or collusive manner with any entity in connection therewith.  Specifically, the Buyer has not acted 

in a collusive manner with any person or entity and the Purchase Price was not controlled by any 

agreement among bidders. 

T. Good Faith Buyer.  The Buyer is a good faith Buyer for value within the meaning 

of section 363(m) of the Bankruptcy Code and, as such, is entitled to full protections afforded 

under section 363(m) of the Bankruptcy Code and any other applicable or similar bankruptcy and 

non-bankruptcy law.  The Buyer and its management, members, managers, officers, directors, 

employees, agents, representatives have proceeded in good faith in all respects in connection with 

these Chapter 11 Cases and the Sale Transaction.  Furthermore, the Buyer is not an “insider” (as 

defined under section 101(31) of the Bankruptcy Code) of any Debtor.  Without limiting the 

foregoing: (i) the Buyer recognized that the Debtors were free to deal with any other party 

interested in purchasing the Purchased Assets; (ii) the Buyer complied in all respects with the 

provisions in the Bidding Procedures Order; (iii) the Buyer agreed to subject its bid to the 

competitive Bidding Procedures set forth in the Bidding Procedures Order; (iv) all consideration 
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to be provided by the Buyer in connection with the Sale Transaction has been disclosed; (v) no 

common identity of directors, officers or controlling stockholders exists among the Buyer and the 

Debtors; (vi) the negotiation and execution of the Transaction Documents were at arm’s-length 

and in good faith, and at all times each of the Buyer and the Debtors were represented by competent 

counsel of their choosing; and (vii) the Buyer has not acted in a collusive manner with any person 

or entity. The Buyer will be acting in good faith within the meaning of section 363(m) of the 

Bankruptcy Code in closing the transactions contemplated by the Asset Purchase Agreement and 

the Transaction Documents. 

U. Property of the Estate.  The Purchased Assets constitute property of the Debtors’ 

estates and title thereto is vested in the Debtors’ estates within the meaning of section 541(a) of 

the Bankruptcy Code. 

V. Free and Clear Sale.  The Debtors may sell the Purchased Assets free and clear of 

all Encumbrances, claims (including any “claims” as defined in section 101(5) of the Bankruptcy 

Code), rights, obligations, Liabilities, setoff (to the extent not taken prepetition) and other interests 

of any kind or nature whatsoever against the Debtors or the Purchased Assets (other than Permitted 

Encumbrances and the Assumed Liabilities), including, without limitation, other than Permitted 

Encumbrances and the Assumed Liabilities, any Liabilities, debts, or obligations arising under or 

out of, in connection with, or in any way relating to, any acts or omissions, indentures, loan 

agreements, instruments, leases, agreements, collective bargaining agreements, conditional sale or 

other title retention agreements, suits, judgments, demands, guaranties, contractual commitments, 

licenses, restrictions, options, rights of first refusal, offsets (to the extent not taken prepetition), 

Contracts,  rights of recovery, claims for reimbursement, contribution, indemnity, exoneration, 

products liability, breach of warranty, alter-ego, environmental liabilities, labor and employment 
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claims (whether or not under a labor agreement), employee pension or benefit plan claims 

(including multiemployer benefit plan claims), including any withdrawal or termination liability 

thereunder, workers’ compensation claims, retiree medical benefits claims, liabilities related to the 

Employee Retirement Income Security Act of 1974, liabilities related to the Worker Adjustment 

and Retraining Notification Act of 1988, liabilities related to the Internal Revenue Code, or any 

other liability relating to the Debtors’ current and former employees, claims for taxes of or against 

the Debtors or their assets, any derivative, vicarious, transfer or successor liability claims, and any 

other rights or causes of action (whether in law or in equity, under any law, statute, rule or 

regulation of the United States, any state, territory, or possession thereof or the District of 

Columbia), whether arising prior to or subsequent to the Petition Date, whether known or 

unknown, choate or inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, 

recorded or unrecorded, perfected or unperfected, allowed or disallowed, asserted or unasserted, 

material or non-material, disputed or undisputed, matured or unmatured, liquidated or 

unliquidated, or contingent or non-contingent, and whether imposed by agreement, understanding, 

law, equity or otherwise, including, without limitation, any and all claims otherwise arising under 

doctrines of successor liability, in each case, arising under or out of, in connection with, or in any 

way related to the Debtors (or their predecessors), the Debtors’ interests in the Purchased Assets, 

the operation of the Debtors’ businesses before the Closing, or the transfer of the Debtors’ interests 

in the Purchased Assets to the Buyer, and all Excluded Liabilities (collectively, and excluding any 

Permitted Encumbrances and Assumed Liabilities, the “Interests”), because, with respect to each 

person or entity asserting an Interest, one or more of the standards set forth in sections 363(f)(1)-

(5) of the Bankruptcy Code has been satisfied. Each person or entity with an Interest in or against 

the Purchased Assets: (i) has, subject to the terms and conditions of this Order, consented to the 
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Sale Transaction or is deemed to have consented to the Sale Transaction; (ii) could be compelled 

in a legal or equitable proceeding to accept money satisfaction of such Interest; or (iii) otherwise 

falls within one or more of the other subsections of section 363(f) of the Bankruptcy Code.  All 

holders of Interests who did not object or withdrew objections to the Sale Transaction are deemed 

to have consented to the Sale Transaction pursuant to section 363(f)(2) of the Bankruptcy Code. 

All holders of Interests are adequately protected—thus satisfying section 363(e) of the Bankruptcy 

Code—by having their Interests, if any, attach to the proceeds of the Sale Transaction ultimately 

attributable to the property against or in which they assert such Interests, or other specifically 

dedicated funds, in the same order of priority and with the same validity, force, and effect that such 

holder had prior to the Sale Transaction, subject to any rights, claims, and defenses of the Debtors 

or their estates, as applicable. 

W. The Buyer would not have entered into the Asset Purchase Agreement and would 

not have consummated the transactions contemplated thereby, including the Sale Transaction and 

the assumption and assignment of the Assumed Contracts by the Buyer, (i) if the transfer of the 

Purchased Assets was not free and clear of all Interests, including rights or claims based on any 

successor or transferee liability, of any kind or nature whatsoever (except as expressly set forth in 

the Asset Purchase Agreement or this Order with respect to Permitted Encumbrances and Assumed 

Liabilities) or (ii) if the Buyer or any Affiliates of the Buyer (including the Assignee), or any past, 

present or future members, partners, principals, or equity security holders (or equivalent), whether 

direct or indirect, lenders, subsidiaries, parents, divisions, funds, agents, representatives, insurers, 

attorneys, successors or assigns of the Buyer, or any of the directors, managers, officers, 

employees, agents, representatives, attorneys, contractors, subcontractors, independent 

contractors, owners, or insurance companies of any of the foregoing (collectively, and each in their 
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capacity as such, “Buyer Parties”) would, or in the future could, be liable for any such Interests.  

The Buyer will not consummate the transactions contemplated by the Asset Purchase Agreement, 

including the Sale Transaction and the assumption and assignment of the Assumed Contracts, 

unless this Court expressly orders that none of the Buyer, the other Buyer Parties, or the Purchased 

Assets will have any Liability whatsoever with respect to, or be required to satisfy in any manner, 

whether at law or equity, or by payment, setoff, or otherwise, directly or indirectly, any Interest. 

X. Not transferring the Purchased Assets to the Buyer free and clear of all Interests 

would adversely impact the Debtors’ efforts to maximize the value of their estates, and the transfer 

of the Purchased Assets to the Buyer other than pursuant to a transfer that is free and clear of all 

Interests would be of substantially less benefit to the Debtors’ estates.  The total consideration to 

be provided under the Asset Purchase Agreement reflects the Buyer’s reliance on this Order to 

provide the Buyer, pursuant to sections 105(a) and 363(f) of the Bankruptcy Code, with title to 

and possession of the Purchased Assets free and clear of all Interests. 

Y. Assumption of Executory Contracts.  The Debtors have demonstrated that it is an 

exercise of their sound business judgment to assume and assign the Assumed Contracts to the 

Buyer in connection with the consummation of the Sale Transaction, and the assumption and 

assignment of the Assumed Contracts is in the best interests of the Debtors and their estates.  The 

Assumed Contracts being assigned to the Buyer are an integral part of the Asset Purchase 

Agreement and the Sale Transaction and, accordingly, such assumption and assignment of the 

Assumed Contracts is reasonable, enhances the value of the Debtors’ estates, and does not 

constitute unfair discrimination. 

Z. Cure/Adequate Assurance.  In accordance with the Asset Purchase Agreement, the 

Debtors or the Buyer, as applicable, have (i) cured, or have provided adequate assurance of cure, 
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of any default existing under any of the Assumed Contracts, within the meaning of sections 

365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code, and (ii) provided compensation or 

adequate assurance of compensation to any party for any actual pecuniary loss to such party 

resulting from a default prior to the date hereof under any of the Assumed Contracts within the 

meaning of section 365(b)(1)(B) of the Bankruptcy Code.  The Buyer has provided adequate 

assurance of future performance of and under the Assumed Contracts within the meaning of 

sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code. 

AA. Prompt Consummation.  The sale of the Purchased Assets must be approved and 

consummated promptly to preserve the value of the Purchased Assets.  Therefore, time is of the 

essence in consummating the Sale Transaction, and the Debtors and the Buyer intend to close the 

Sale Transaction as soon as reasonably practicable.  The Debtors have demonstrated compelling 

circumstances and a good, sufficient, and sound business purpose and justification for the 

immediate approval and consummation of the transactions contemplated by the Asset Purchase 

Agreement, the Transaction Documents and this Order, including the Sale Transaction.  The 

Buyer, being a good faith Buyer under section 363(m) of the Bankruptcy Code, may close the Sale 

Transaction contemplated by the Asset Purchase Agreement at any time after entry of this Order, 

subject to the terms and conditions of the Asset Purchase Agreement.  Accordingly, there is cause 

to lift the stay contemplated by Bankruptcy Rules 6004 and 6006 with regards to the transactions 

contemplated by this Order. 

BB. No Fraudulent Transfer.  The Transaction Documents were not entered into for the 

purpose of hindering, delaying or defrauding creditors under the Bankruptcy Code or under the 

laws of the United States, any state, territory, possession or the District of Columbia, and none of 
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the parties to the Transaction Documents are consummating the Sale Transaction for any other 

fraudulent or otherwise improper purpose. 

CC. Fair Consideration.  The consideration provided by the Buyer for the Purchased 

Assets pursuant to the Asset Purchase Agreement (i) is fair and reasonable, (ii) is the highest and 

best offer for the Purchased Assets, (iii) will provide a greater recovery for the Debtors’ creditors 

than would be provided by any other available alternative, and (iv) constitutes reasonably 

equivalent value, fair consideration and fair value under the Bankruptcy Code and under the laws 

of the United States, any state, territory, possession or the District of Columbia (including the 

Uniform Fraudulent Conveyance Act, the Uniform Fraudulent Transfer Act, and the Uniform 

Voidable Transactions Act), and any other applicable law. 

DD. Buyer Not an Insider and No Successor Liability.  Since the Resignation Date, prior 

to the Closing Date, the Buyer was not an “insider” or “affiliate” of the Debtors, as those terms are 

defined in the Bankruptcy Code, and no common identity of incorporators, directors or controlling 

stockholders exists between the Buyer and the Debtors.  Burns Declaration at ¶¶ 6, 7.  The transfer 

of the Purchased Assets to the Buyer, the assumption of the Assumed Liabilities by the Buyer and 

the consummation of the Sale Transaction (including any individual elements of the Sale 

Transaction), except as otherwise set forth in the Asset Purchase Agreement, do not, and will not, 

subject the Buyer Parties to any Liability whatsoever, with respect to the operation of the Debtors’ 

businesses prior to the Closing or by reason of such transfer under the laws of the United States, 

any state, territory, or possession thereof, or the District of Columbia, based, in whole or in part, 

directly or indirectly, in any theory of law or equity including any laws affecting antitrust, 

successor, transferee or vicarious liability. Pursuant to the Asset Purchase Agreement, the Buyer 

is not purchasing all of the Debtors’ assets in that the Buyer is not purchasing any of the Excluded 
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Assets or assuming the Excluded Liabilities, and the Buyer is not holding itself out to the public 

as a continuation of the Debtors. None of the Buyer Parties, as a result of any action taken in 

connection with the Sale Transaction (including by consummating the Sale Transaction), is a 

successor to or a mere continuation of any of the Debtors or their respective estates and there is no 

continuity or common identity between the Buyer and the Debtors.  The Sale Transaction does not 

amount to a consolidation, merger or de facto merger of the Buyer and the Debtors and/or the 

Debtors’ estates.  There is not substantial continuity between any of the Buyer Parties and the 

Debtors, and there is no continuity of enterprise between the Debtors and the Buyer Parties.  None 

of the Buyer Parties constitute a successor to the Debtors or the Debtors’ estates.  The Buyer does 

not assume any obligations or Liability of any Debtor or any Debtor’s estate, except as expressly 

provided in the Asset Purchase Agreement. 

EE. Binding Agreement.  The Transaction Documents are, or upon the execution of 

thereof by the parties thereto, will be, valid and binding contracts between the Debtors and the 

Buyer and shall be enforceable pursuant to their terms.  Notwithstanding anything contained 

herein, the Transaction Documents or any further order of the Court to the contrary, the 

Transaction Documents and consummation of the Sale Transaction shall be, to the extent provided 

in the Transaction Documents, specifically enforceable against and binding upon the Debtors and 

any estate representative, including any chapter 7 trustee or chapter 11 trustee appointed in any of 

the Debtors’ cases, any plan administrator, litigation trustee or liquidation trustee appointed in the 

Chapter 11 Cases or any successor cases, creditors and all other parties-in-interest, and shall not 

be subject to rejection or avoidance by the foregoing parties or any other person or entity. 

FF. Legal, Valid Transfer.  The Debtors have full corporate power and authority (i) to 

perform all of their obligations under the Transaction Documents and (ii) to consummate the Sale 
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Transaction.  The transfer of the Purchased Assets to the Buyer will be a legal, valid, and effective 

transfer of the Purchased Assets, and will vest the Buyer with all right, title, and interest of the 

Debtors in and to the Purchased Assets free and clear of all Interests, except as expressly as set 

forth in the Asset Purchase Agreement.  The Purchased Assets constitute property of the Debtors’ 

estates and good title to the Purchased Assets is vested in the Debtors’ estates within the meaning 

of section 541(a) of the Bankruptcy Code.  The Debtors are the sole and rightful owners of the 

Purchased Assets, and no other person or entity has any ownership right, title, or interests therein. 

GG. Not a Sub Rosa Plan.  The Sale Transaction does not constitute a sub rosa chapter 

11 plan or an element of such plan for the Debtors, for which approval has been sought without 

the protections that a disclosure statement would afford.  The Sale Transaction does not 

(i) impermissibly restructure the rights of the Debtors’ creditors or equity interest holders, 

(ii) impair or circumvent voting rights with respect to any future plan proposed by the Debtors, 

(iii) impermissibly dictate a plan of reorganization for the Debtors, or (iv) classify claims or equity 

interests, compromise controversies, or extend debt maturities. 

HH. Consummation is Legal, Valid and Binding.  The consummation of the Sale 

Transaction is legal, valid and properly authorized under all applicable provisions of the 

Bankruptcy Code, including sections 105(a), 363(b), 363(f), 363(m), and 365 of the Bankruptcy 

Code, and all of the applicable requirements of the Bankruptcy Code have been complied with in 

respect of the transactions contemplated by the Asset Purchase Agreement and the other 

Transaction Documents.  The transactions contemplated under the Transaction Documents and 

this Order (including the Sale Transaction) are inextricably linked and collectively constitute a 

single, integrated transaction. 
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II. Legal and Factual Bases.  The legal and factual bases set forth in the Motion and at 

the Sale Hearing establish just cause for the relief granted herein. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT: 

General Provisions 

1. The Motion is GRANTED as set forth herein, and the Sale Transaction 

contemplated thereby and by the Asset Purchase Agreement is approved, in each case, as set forth 

in this Order. 

2. This Court’s findings of fact and conclusions of law set forth in the Bidding 

Procedures Order are incorporated herein by reference. 

3. All objections to the Motion or the relief requested therein, the Transaction 

Documents, the Sale Transaction, the entry of this Order, or the relief granted herein that have not 

been withdrawn, waived, or settled, or not otherwise resolved pursuant to the terms hereof, if any, 

are hereby DENIED and OVERRULED on the merits with prejudice.  All withdrawn objections 

are deemed withdrawn with prejudice.  Those parties, including those holders of Interests, who did 

not object to the Motion or the entry of this Order in accordance with the Bidding Procedures 

Order, or who withdrew their objections thereto, are deemed to have consented to the relief granted 

herein for all purposes, including, without limitation, pursuant to section 363(f)(2) of the 

Bankruptcy Code.  Those holders of Interests that have an Interest in the Purchased Assets and 

who did object could be compelled in a legal or equitable proceeding to accept money satisfaction 

of such Interest pursuant to section 363(f)(5) of the Bankruptcy Code or fall within one or more of 

the other subsections of section 363(f) of the Bankruptcy Code and, therefore, are adequately 

protected by having their Interests that constitute Interests in the Purchased Assets, if any, attach 

solely to the proceeds of the Sale Transaction ultimately attributable to the property in which they 
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have an Interest, in the same order of priority and with the same validity, force and effect that such 

holders had prior the Sale Transaction, subject to any claims, setoffs, deductions, offsets and 

defenses of the Debtors to such Interests.  Any counterparty to an Assumed Contract that has not 

actually filed with the Court an objection to the assumption or assignment of such Assumed 

Contract as of the date specified in the Bidding Procedures Order is deemed to have consented to 

such assumption and assignment. 

Approval of the Sale of the Purchased Assets 

4. The Asset Purchase Agreement, including any amendments, supplements and 

modifications thereto, all other Transaction Documents, and all of the terms and conditions therein, 

are hereby APPROVED in all respects. 

5. Pursuant to sections 363(b) and (f) of the Bankruptcy Code, the sale of the 

Purchased Assets to the Buyer pursuant to the Asset Purchase Agreement free and clear of all 

Interests is approved in all respects. 
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Sale and Transfer of the Purchased Assets 

6. The consideration provided by the Buyer for the Purchased Assets under the Asset 

Purchase Agreement is fair and reasonable and shall be deemed for all purposes to constitute 

reasonably equivalent value, fair value, and fair consideration under the Bankruptcy Code and the 

laws of the United States, any state, territory, possession, or the District of Columbia, including 

without limitation the Uniform Fraudulent Transfer Act, the Uniform Voidable Transactions Act, 

the Uniform Fraudulent Conveyance Act, and any other applicable law.  The Sale Transaction may 

not be avoided or rejected by any person or entity, nor may any costs or damages be imposed or 

awarded against the Buyer Parties under section 363(n) or any other provision of the Bankruptcy 

Code. 

7. The Sale Transaction authorized herein shall be of full force and effect, regardless 

of the Debtors’ lack or purported lack of good standing in any jurisdiction in which the Debtors 

are formed or authorized to transact business.  The automatic stay imposed by section 362 of the 

Bankruptcy Code is modified to the extent necessary, without further order of this Court, to 

implement the Sale Transaction and the provisions of this Order, including, without limitation, to 

allow the Buyer to: (a) deliver any notice provided for in the Asset Purchase Agreement and any 

of the other Transaction Documents; (b) take any and all actions permitted under the Asset 

Purchase Agreement and any of the other Transaction Documents in accordance with the terms 

and conditions thereof; and (c) take any and all actions necessary or appropriate to implement the 

Sale Transaction. 

8. Subject to the terms, conditions, and provisions of this Order, all persons and 

entities are hereby forever prohibited and barred from taking any action that would adversely affect 

or interfere, or that would be inconsistent (a) with the ability of the Debtors to sell and transfer the 
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Purchased Assets to the Buyer, and assume and assign the Assumed Contracts, in accordance with 

the terms of the Transaction Documents and this Order, (b) with the ability of the Buyer to acquire, 

take possession of, use and operate the Purchased Assets and the Assumed Contracts in accordance 

with the terms of the Transaction Documents and this Order and (c) with the ability of the Debtors 

and the Buyer to consummate the transactions contemplated by the Transaction Documents or to 

perform their respective obligations under any of the Transaction Documents; provided, however, 

that the foregoing restriction shall not impair the right of any party in interest with the requisite 

standing to appeal this Order in accordance with applicable law or opposing any appeal of this 

Order. 

9. Pursuant to sections 105, 363, and 365 of the Bankruptcy Code, the Debtors are 

hereby authorized, empowered and directed to, and shall, take any and all actions necessary or 

appropriate to (a) sell the Purchased Assets to the Buyer, (b) assume and assign the Assumed 

Agreements to the Buyer; (c) consummate the Sale Transaction in accordance with, and subject to 

the terms and conditions of, this Order, the Asset Purchase Agreement, and the other Transaction 

Documents, and (d) transfer and assign to the Buyer all right, title and interest (including common 

law rights) to all property, licenses and rights to be conveyed in accordance with and subject to the 

terms and conditions of the Transaction Documents, in each case without further notice to or order 

of this Court.  The Debtors are further authorized and directed to execute and deliver, and are 

empowered to perform under, consummate and implement, the Transaction Documents, together 

with all additional instruments and documents that may be reasonably necessary or desirable to 

implement the Asset Purchase Agreement, including the related documents, exhibits and 

schedules, and to take all further actions as may be reasonably requested by the Buyer for the 

purposes of assigning, transferring, granting, conveying and conferring to the Buyer or reducing 
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to possession, the Purchased Assets, or as may be necessary or appropriate to the performance of 

the Debtors’ obligations as contemplated by the Transaction Documents, without further notice to 

or order of this Court.  Neither the Buyer nor the Debtors shall have any obligation to proceed with 

consummating the Sale Transaction until all conditions precedent to their obligations to do so 

under the applicable Transaction Documents have been met, satisfied or waived.   

10. Pursuant to sections 363(b), 363(f), and 365 of the Bankruptcy Code, the Purchased 

Assets shall be transferred to the Buyer at Closing free and clear of all Interests.  On and after the 

Closing Date, any person or entity that has an Interest against or in the Purchased Assets is 

authorized and directed to execute such documents and take all other actions as may be necessary 

or reasonably requested by the Buyer to release its Interests in or against the Purchased Assets, if 

any, as such Interests may have been recorded or otherwise exist.  If any such person or entity shall 

not have delivered to the Debtors prior to the Closing Date, in proper form for filing and executed 

by the appropriate parties, termination statements, instruments of satisfactions or releases of all 

Interests that such person or entity has with respect to the Purchased Assets, or otherwise, then (a) 

the Debtors are hereby authorized and directed to execute and file such statements, instruments, 

releases and other documents on behalf of the person or entity with respect to the Purchased Assets, 

(b) the Buyer is hereby authorized to file, register, or otherwise record a certified copy of this Sale 

Order, which, once filed, registered or otherwise recorded, shall constitute conclusive evidence of 

the release of all Interests in the Purchased Assets of any kind or nature; provided that, 

notwithstanding anything in this Order, the Asset Purchase Agreement or other Transaction 

Documents to the contrary, the provisions of this Order authorizing and approving the transfer of 

the Purchased Assets free and clear of all Interests shall be self-executing, and neither the Debtors 

nor the Buyer shall be required to execute or file releases, termination statements, assignments, 
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consents, or other instruments in order to effectuate, consummate, and implement the provisions 

of this Order, the Asset Purchase Agreement or any of the other Transaction Documents, and (c) 

upon consummation of the Sale Transaction, the Buyer may seek in this Court or any other court 

to compel appropriate parties to execute termination statements, instruments of satisfaction, and 

releases of all Interests that are extinguished or otherwise released pursuant to this Order with 

respect to the Purchased Assets. 

11. Following the Closing Date, the Buyer may, but shall not be required to, file or 

record a certified copy of this Order in any filing or recording office in any federal, state, county, 

or other jurisdiction in which the Debtors are formed or have real or personal property, or with any 

other appropriate clerk or recorder, and such filing or recording shall be accepted and shall be 

sufficient to release, discharge, and terminate any of the Interests as set forth in this Order as of 

the Closing and/or to transfer and assign any of the Purchased Assets to the Buyer as of the Closing 

free and clear of any and all Interests.  Subject to the occurrence of the Closing, this Order will be 

construed, and constitute for any and all purposes, a full and complete general assignment, 

conveyance and transfer to the Buyer of the Purchased Assets or a bill of sale transferring good 

and marketable title in the Purchased Assets to the Buyer.  Subject to the occurrence of the Closing, 

this Order also shall be construed, and constitute for any and all purposes, a complete and general 

assignment, conveyance and transfer of all right, title and interest of the Debtors and each of their 

estates to the Buyer in the Assumed Contracts.  Each and every federal, state, and local 

governmental agency or department is hereby directed to accept any and all documents and 

instruments necessary and appropriate to consummate the transactions contemplated by this Order, 

the Asset Purchase Agreement and the other Transaction Documents. 
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12. At Closing, all of the Debtors’ right, title, and interest in and to, and possession of, 

the Purchased Assets shall be immediately vested in the Buyer pursuant to sections 105(a), 363(b), 

and 363(f) of the Bankruptcy Code.  Such transfer shall constitute a legal, valid, enforceable, and 

effective transfer of the Purchased Assets.  All persons and entities who are presently, or on the 

Closing Date may be, in possession of some or all of the Purchased Assets are hereby directed to 

surrender possession of any and all portions of the Purchased Assets to the Buyer on the Closing 

Date.  The Buyer is not acquiring any of the Excluded Assets or assuming any of the Excluded 

Liabilities (as defined in the Asset Purchase Agreement). 

13. Except as expressly permitted by the Asset Purchase Agreement or this Order, all 

persons and entities, including, but not limited to, all debt security holders, equity security holders, 

governmental, tax, and regulatory authorities, lenders, trade creditors, dealers, employees, 

litigation claimants, parties to executory contracts and unexpired leases, customers, licensors, 

current and former employees and other creditors, and all holders of Interests against or in a Debtor 

or any of the Purchased Assets (whether legal or equitable, secured or unsecured, matured or 

unmatured, contingent or noncontingent, senior or subordinated), arising under or out of, in 

connection with, or in any way relating to, the Debtors, the Purchased Assets, the operation of the 

Purchased Assets before the Closing, or the transactions contemplated by the Asset Purchase 

Agreement, including the Sale Transaction or the transfer of the Purchased Assets and the 

assumption and assignment of the Assumed Contracts, are forever barred, estopped, and 

permanently enjoined from asserting, prosecuting, or otherwise pursuing such persons’ or entities’ 

Interests, whether by payment, setoff (to the extent it was not taken prepetition), or otherwise, 

directly or indirectly (including, without limitation, taking any of the following actions: (a) 

commencing or continuing in any manner any action or other proceeding; (b) enforcing, attaching, 
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collecting or recovering in any manner any judgment, award, decree, or order; (c) creating, 

perfecting, or enforcing any Interest; (d) asserting an Interest as a setoff (to the extent it was not 

taken prepetition) or right of subrogation of any kind against any obligation due; (e) commencing 

or continuing any action in any manner or place that does not comply, or is inconsistent, with the 

provisions of this Order or the agreements or actions contemplated or taken in respect thereof; or 

(f) interfering with, preventing, restricting, prohibiting or otherwise enjoining the consummation 

of the Sale Transaction), in the case of each of the foregoing, against the Buyer, the other Buyer 

Parties, or any of their respective successors or assigns, their respective assets or property and the 

Purchased Assets and the assumption and assignment of the Assumed Contracts.  Following the 

Closing Date, no party shall interfere with the Buyer’s title to use, enjoyment and operation of the 

Purchased Assets based on or related to any such Interest or based on any action or failure to act 

of the Debtors in the Chapter 11 Cases or any successor cases. 

14. To the extent provided by section 525 of the Bankruptcy Code, no governmental 

unit may deny, revoke, suspend, or refuse to renew any permit, license or similar grant relating to 

the operation of the Purchased Assets on account of the filing or pendency of the Chapter 11 Cases 

or the consummation of the transactions contemplated by the Asset Purchase Agreement or any of 

the other Transaction Documents, including the Sale Transaction and the transfer of the Purchased 

Assets and the assumption and assignment of the Assumed Contracts.  Each and every federal, 

state, and local governmental agency or department is hereby authorized and directed to accept 

any and all documents and instruments necessary and appropriate to consummate the Sale 

Transaction set forth in the Asset Purchase Agreement. 

15. Subject to the terms and conditions of this Order, the transfer of the Purchased 

Assets to the Buyer pursuant to the Asset Purchase Agreement and the consummation of the Sale 
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Transaction and any related actions contemplated hereby and thereby constitute a legal, valid, and 

effective transfer of the Purchased Assets, do not require any consents of any Person or entity other 

than as specifically provided for in the Asset Purchase Agreement, and shall vest the Buyer with 

all right, title, and interest of the Debtors in and to the Purchased Assets free and clear of all 

Interests of any kind or nature whatsoever. 

Releases and No Successor Liability 

16. None of the Buyer Parties is a “successor” to the Debtors or their estates by reason 

of any theory of law or equity, and, except as otherwise expressly provided in the Asset Purchase 

Agreement, none of the Buyer Parties shall assume, or be deemed to assume, or in any way be 

responsible for any Liability or obligation of any of the Debtors and/or their estates with respect 

to the Purchased Assets or otherwise (other than, in the case of the Buyer, the Assumed Liabilities), 

including, but not limited to, under any bulk sales law, doctrine or theory of successor liability, or 

similar theory or basis of liability or responsibility for any claim against any Debtor or against an 

insider of any Debtor, or similar liability.  Except to the extent the Buyer assumes Assumed 

Liabilities pursuant to the Asset Purchase Agreement, neither the purchase of the Purchased Assets 

by the Buyer nor the fact that the Buyer is using any assets previously operated by the Debtors will 

cause any of the Buyer Parties to be deemed a successor in any respect to the Debtors’ businesses 

or operations or, except for the Assumed Liabilities, incur any Liability derived therefrom of any 

kind or character, in whole or in part, directly or indirectly, including, but not limited to, an Interest 

or Liability arising under: (a) any employment or labor agreements or the termination thereof; (b) 

any pension, welfare, compensation or other employee benefit plans, agreements, practices and 

programs, including, without limitation, any pension plan of or related to any of the Debtors or 

any of the Debtors’ predecessors or any current or former employees of any of the foregoing, or 
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the termination of any of the foregoing; (c) the Debtors’ business operations or the cessation 

thereof; (d) any litigation involving one or more of the Debtors; (e) any claims of any former 

employees of any of the Debtors; and (f) any employee, workers’ compensation, occupational 

disease or unemployment or temporary disability related law, including, without limitation, claims 

that might otherwise arise under or pursuant to: (i) the Employee Retirement Income Security Act 

of 1974, as amended; (ii) the Fair Labor Standards Act; (iii) Title VII of the Civil Rights Act of 

1964; (iv) the Federal Rehabilitation Act of 1973; (v) the National Labor Relations Act; (vi) the 

Worker Adjustment and Retraining Notification Act of 1988; (vii) the Age Discrimination and 

Employee Act of 1967 and Age Discrimination in Employment Act, as amended; (viii) the 

Americans with Disabilities Act of 1990; (ix) the Consolidated Omnibus Budget Reconciliation 

Act of 1985; (x) the Multiemployer Pension Plan Amendments Act of 1980; (xi) state and local 

discrimination laws; (xii) state and local unemployment compensation laws or any other similar 

state and local laws; (xiii) state workers’ compensation laws; (xiv) any other state, local or federal 

employee benefit laws, regulations or rules or other state, local or federal laws, regulations or rules 

relating to wages, benefits, employment or termination of employment with any or all of the 

Debtors or any of the Debtors’ predecessors; (xv) any antitrust laws; (xvi) any product liability or 

similar laws, whether state, federal or otherwise; (xvii) any environmental laws, rules, or 

regulations, including, without limitation, under the Comprehensive Environmental Response, 

Compensation, and Liability Act, 42 U.S.C. §§ 9601, et seq., or similar state statutes; (xviii) any 

bulk sales or similar laws; (xix) any federal, state or local tax statutes, regulations or ordinances, 

including, without limitation, the Internal Revenue Code of 1986, as amended; or (xx) any 

common law doctrine of de facto merger or successor or transferee liability, successor-in-interest 

liability theory or any other theory of or related to successor liability, whether known or unknown 
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as of the Closing Date, now existing or hereafter arising, whether asserted or unasserted, fixed or 

contingent, or liquidated or unliquidated with respect to any of the Debtors or any obligations of 

any of the Debtors arising prior to the Closing Date.   

17. The Buyer has given substantial consideration under the Asset Purchase 

Agreement, which consideration shall constitute valid and valuable consideration for the releases 

of any potential claims of successor liability against the Buyer and which shall be deemed to have 

been given in favor of the Buyer by all holders of Interests in or against the Debtors, or the 

Purchased Assets.  Upon consummation of the Sale Transaction, the Buyer shall not by reason of 

(i) the purchase of the Purchased Assets by the Buyer or any action taken in connection with the 

Asset Purchase Agreement or Sale Transaction, or (ii) the fact that the Buyer is using any assets 

previously operated by the Debtors, be deemed to (a) be the successor to any Debtor or any assets 

of any Debtor, (b) have, de facto or otherwise, merged with or into any Debtor or any Debtor’s 

estate, (c) have a common identity with any Debtor, (d) have a continuity of enterprise with any 

Debtor, or (e) be a mere continuation, alter ego or substantial continuation of any Debtor. 

18. Except to the extent the Buyer has specifically agreed in the Asset Purchase 

Agreement, the Buyer shall not have any liability, responsibility or obligation for any Interests, 

claims, Liabilities or other obligations of the Debtors or their estates, including any Interests, 

claims, Liabilities or other obligations related to the Purchased Assets prior to the Closing Date.  

Under no circumstances shall the Buyer be deemed a successor of or to the Debtors for any 

Interests against, in or to the Debtors or the Purchased Assets.  For the purposes of this paragraph 

of this Order, all references to the Buyer shall also include the Buyer Parties. 

19. Upon entry of this Order, subject to the occurrence of the Closing, to the fullest 

extent permitted under applicable law, (a) (i) the Buyer, (ii) each of the affiliates of the Buyer, and 
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(iii) each of the current or former officers, directors, employees, partners, members, managers, 

advisors, predecessors, successors and assigns of any of the persons or entities described in clause 

(a)(i) or clause (a)(ii), (collectively, and each in their capacity as such, the “Buyer Releasing 

Parties”) shall be deemed to release and discharge the Debtor Releasing Parties (as defined 

below), and (b) (i) the Debtors, and (ii) each of the current officers, directors, employees, partners, 

members, managers, advisors, predecessors, successors and assigns of the Debtors (collectively, 

and each in their capacity as such, the “Debtor Releasing Parties,” and together with the Buyer 

Releasing Parties, the “Releasing Parties”) shall be deemed to release and discharge the Buyer 

Releasing Parties, in each case, from any and all claims, interests, obligations, rights, suits, 

damages, causes of action, remedies, and liabilities whatsoever, including any derivative claims 

that such Releasing Party (or someone on its behalf) would have been legally entitled to assert, 

whether known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law, equity, 

or otherwise, that such Releasing Party would have been legally entitled to assert in its own right 

(whether individually or collectively) or on behalf of a holder of any claim against a Releasing 

Party, based on or relating to, or in any manner arising from, in whole or in part, the Sale 

Transaction, arising on or before the Closing Date; provided that this paragraph shall not (1) release 

any Releasing Party from any claims or liabilities arising out of or relating to any act or omission 

of a Releasing Party that constitutes actual fraud, bad faith, willful misconduct, or gross 

negligence, each solely to the extent as determined by a final order of a court of competent 

jurisdiction, or (2) release any Releasing Party from any claims, liabilities or obligations arising 

under (x) this Order, (y) the Asset Purchase Agreement, and (z) the other Transaction Documents; 

provided further, that this paragraph shall not release (A) any Buyer Releasing Parties from claims 

that are Excluded Assets under the Asset Purchase Agreement or (B) any Releasing Parties from 
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any claims, interests, obligations, rights, suits, damages, causes of action, remedies, or liabilities 

whatsoever of any Releasing Party arising out of, related to or in connection with any such 

Releasing Party's role as a former director, officer, manager, officer, independent contractor, 

employee or equity holder of any Debtor, including, without limitation, any indemnification 

obligations, whether contractual or otherwise, or rights arising under insurance policies. 

20. For the avoidance of any doubt, nothing in this Order or the Asset Purchase 

Agreement shall release any of the Buyer Releasing Parties from any actions, causes of action, 

claims, liabilities, demands, judgments, debts, or suits of any kind, nature and description 

whatsoever relating to their role as a former director, officer, manager, independent contractor, 

employee or equity holder of any Debtor. 

Good Faith 

21. The transactions contemplated by the Transaction Documents are undertaken by 

the Buyer without collusion and in good faith, as that term is used in section 363(m) of the 

Bankruptcy Code, and accordingly, the reversal or modification on appeal of the authorization 

provided herein by this Order to consummate the Sale Transaction shall not alter, affect, limit, or 

otherwise impair the validity of the sale of the Purchased Assets to the Buyer, including the transfer 

of the Purchased Assets and the assumption, assignment and/or transfer of the Assumed Contracts. 

The Buyer is a good faith Buyer of the Purchased Assets within the meaning of section 363(m) of 

the Bankruptcy Code and, as such, is entitled to, and is hereby granted, the full rights, benefits, 

privileges and protections of section 363(m) of the Bankruptcy Code.  The Debtors and the Buyer 

have acted, and will be acting, in good faith if they proceed to consummate the Sale Transaction 

at any time after the entry of this Order. 
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22. As a good faith Buyer of the Purchased Assets, the Buyer has not entered into an 

agreement with any other potential bidders and has not colluded with any of the other bidders, 

potential bidders or any other parties interested in the Purchased Assets, and, therefore, neither the 

Debtors nor any representative of or successor in interest to the Debtors’ estates nor any other 

party in interest shall be entitled to bring any claim or cause of action against the Buyer or the 

other Buyer Parties, and the Sale Transaction may not be avoided, in each case, pursuant to section 

363(n) of the Bankruptcy Code, and no party shall be entitled to any damages or other recovery 

pursuant to section 363(n) of the Bankruptcy Code in respect of the Asset Purchase Agreement, 

any of the other Transaction Documents or the Sale Transaction. 

Assumption and Assignment of Assumed Contracts 

23. Pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code, and subject to 

and conditioned upon the Closing Date, the Debtors’ assumption and assignment to the Buyer, and 

the Buyer’s assumption on the terms set forth in the Asset Purchase Agreement (including pursuant 

to the designation rights set forth in Section 2.5 of the Asset Purchase Agreement), of the Assumed 

Contracts is hereby approved, and the requirements of section 365(b)(1) of the Bankruptcy Code 

with respect thereto are hereby deemed satisfied. 

24. The Buyer has provided adequate assurance of future performance for the Assumed 

Contracts within the meaning of sections 365(b)(1)(C), 365(b)(3) (to the extent applicable) and 

365(f)(2)(B) of the Bankruptcy Code. 

25. The Debtors are hereby authorized and directed in accordance with sections 105(a), 

363 and 365 of the Bankruptcy Code to (a) assume and assign to the Buyer, effective upon the 

Closing Date (or such later date as provided in the Asset Purchase Agreement), the Assumed 

Contracts free and clear of all Interests of any kind or nature whatsoever and (b) execute and 
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deliver to the Buyer such documents or other instruments as may be necessary to assign and 

transfer the Assumed Contracts to the Buyer. 

26. The Assumed Contracts shall be transferred to, and remain in full force and effect 

for the benefit of, the Buyer in accordance with their respective terms, notwithstanding any 

provision in any such Assumed Contract (including those of the type described in sections 

365(b)(2) and (f) of the Bankruptcy Code) that prohibits, restricts, or conditions such assignment 

or transfer and, pursuant to section 365(k) of the Bankruptcy Code, the Debtors shall be relieved 

from any further liability with respect to the Assumed Contracts after such assignment to and 

assumption by the Buyer, except as provided in the Asset Purchase Agreement. 

27. Upon the Closing Date or such other date as set forth in the Asset Purchase 

Agreement, in accordance with sections 363 and 365 of the Bankruptcy Code, the Buyer shall be 

fully and irrevocably vested in all right, title, and interest of the Debtors in each Assumed Contract 

free and clear of Interests of any kind or nature whatsoever.  The Debtors shall cooperate with, and 

take all actions that are commercially reasonable and that have been reasonably requested by the 

Buyer to effectuate the foregoing, as further provided in the Asset Purchase Agreement. 

28. Upon the Closing Date, Buyer shall be deemed to be substituted for all purposes as 

a party to all Assumed Contracts in the place of the Debtors, and shall have any and all rights and 

benefits of the Debtors under all such Assumed Contracts without interruption or termination of 

any kind, and all terms thereof applicable to the Debtors shall apply to such entity as if such 

Assumed Contracts were amended to replace the Debtors with such entity and all references in an 

Assumed Contract to one or more of the Debtors or an affiliate of a Debtor shall be deemed 

modified to be a reference to Buyer. 
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29. All counterparties to the Assumed Contracts shall be deemed to have consented to 

such assumption and assignment under section 365(c)(1)(B) of the Bankruptcy Code and any other 

applicable law, and the Buyer shall enjoy all of the Debtors’ rights, benefits, and privileges under 

each such Assumed Contract as of the applicable date of assumption and assignment without the 

necessity to obtain any non-Debtor parties’ written consent to the assumption or assignment 

thereof. 

30. Upon the Debtors’ assumption and assignment of the Assumed Contracts and 

payment of the relevant Cure Amount, if any, by the Debtors or the Buyer (as applicable), no 

default shall exist under any Assumed Contract and no counterparty to any such Assumed Contract 

shall be permitted to declare or enforce a default by the Debtors or the Buyer thereunder or 

otherwise take action against the Buyer relating to any of the Debtors’ financial condition, change 

in control, bankruptcy or failure to perform any of its pre-closing obligations under the relevant 

Assumed Contract.  Any provision in an Assumed Contract that prohibits or conditions the 

assignment or sublease of such Assumed Contract (including the granting of a lien therein) or 

allows the counterparty thereto to terminate, recapture, impose any penalty, declare a default, 

condition a renewal or extension, or modify any term or condition upon any assignment or sublease 

of such Assumed Contract, or upon the consummation or occurrence of any change of control of 

any of the Debtors, constitutes an unenforceable anti-assignment provision that is void and of no 

force and effect only in connection with the assumption and assignment of such Assumed Contract 

to the Buyer.  The failure of the Debtors (prior to Closing) or the Buyer (subsequent to Closing) to 

enforce at any time one or more terms or conditions of any Assumed Contract shall not be a waiver 

of such terms or conditions, or of the Debtors’ and the Buyer’s rights to enforce every term and 

condition of the Assumed Contract.  Nothing in this Order, the Motion, or in any notice or any 
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other document is or shall be deemed an admission by the Debtors that any Assumed Contract is 

an executory contract or unexpired lease under section 365 of the Bankruptcy Code, or, subject to 

the terms of the Asset Purchase Agreement, that any Contract must be assumed and assigned in 

order to consummate the Sale Transaction.  

31. Pursuant to section 365(f) of the Bankruptcy Code, the assignment by the Debtors 

to the Buyer of the Assumed Contracts shall not be a default thereunder.  All defaults or other 

obligations of the Debtors under the Assumed Contracts arising or accruing prior to the Closing 

Date (without giving effect to any acceleration clauses or any default provisions of the kind 

specified in section 365(b)(2) of the Bankruptcy Code) shall be cured by the Debtors or the Buyer 

(as applicable, as provided in the Asset Purchase Agreement) on or prior to the Closing Date (or 

as otherwise agreed with the counterparty to such Assumed Contract), and the Buyer shall have no 

liability or obligation arising or accruing under the Assumed Contracts prior to the Closing, except 

as otherwise expressly provided in the Asset Purchase Agreement. 

32. As applicable, the Sale Transaction and assumption and assignment of the Assumed 

Contracts approved herein includes the conveyance of all beneficial rights, easements, permits, 

licenses, servitudes, rights-of-way, surface leases and other surface rights, and all contracts, 

agreements, and instruments by which they are bound, appurtenant to, and used or held for use in 

connection with the Assumed Contracts. 

33. All counterparties to the Assumed Contracts shall cooperate and expeditiously 

execute and deliver, upon the reasonable requests of the Buyer, and shall not charge the Buyer for, 

any instruments, applications, consents, or other documents which may be required or requested 

by any public or quasi-public authority or other party or entity to effectuate the applicable transfers 

in connection with the Sale Transaction. 
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34. Each non-Debtor party to an Assumed Contract hereby is forever barred, estopped, 

and permanently enjoined from raising or asserting against (a) the Debtors, the Buyer, the Buyer 

Parties, or the property of such parties, any fee, acceleration, default, loss of rights, increase in 

obligations, breach or claim of loss, penalty, or condition to assignment, existing, arising under or 

related to the Assumed Contracts, existing as of the date that such Assumed Contracts are assumed, 

or arising by reason of the consummation of transactions contemplated by the Asset Purchase 

Agreement (including the Sale Transaction and the assumption and assignment of the Assumed 

Contracts or any state of facts, events, circumstances or occurrences resulting therefrom), 

including, without limitation, any breach related to or arising out of change-in-control provisions 

in such Assumed Contracts, or any purported written or oral modification to the Assumed 

Contracts and (b) the Buyer (or its property, including the Purchased Assets) any claim, 

counterclaim, breach, condition, or setoff (to the extent it was not taken prepetition) asserted, or 

assertable against the Debtors existing prior to the Closing or arising by reason of the Closing 

except for the Assumed Liabilities.  Each non-Debtor party to an Assumed Contract is forever 

barred, estopped and permanently enjoined from setting off (to the extent such setoff was not taken 

prepetition) any amounts owed by them, including Cure Amounts, to the Buyer under an Assumed 

Contract against amounts owed or asserted to be owed to them by any of the Debtors under any 

Contract that is not assigned to the Buyer or any other Claim held by such counterparty against the 

Debtors.  Notwithstanding the foregoing sentence or any other provision of this Order or the Asset 

Purchase Agreement to the contrary, the Sale Transaction is not entitled to a tax exemption under 

section 1146(a) of the Bankruptcy Code. 

35. Any party that may have had the right to consent to the assignment of an Assumed 

Contract or a change of control with respect to the Debtors, or to assert or claim any default or 
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violation under an Assumed Contract as a result of or related to the assignment of an Assumed 

Contract or a change of control with respect to the Debtors, is deemed to have consented to such 

assignment for purposes of section 365 of the Bankruptcy Code or change of control, or is deemed 

to have irrevocably waived any such default or violation, if such party failed to timely object to 

the assumption and assignment of such Assumed Contract. 

36. The Buyer shall not be required, pursuant to section 365(l) of the Bankruptcy Code 

or otherwise, to provide any additional deposit or security with respect to any of the Assumed 

Contracts to the extent not previously provided by the Debtors. 

37. The deadline for a non-Debtor counterparty to file an objection to the stated Cure 

Amounts in the Cure Notices as applicable (a “Cure Objection”) has expired and, to the extent 

any such party timely filed a Cure Objection, [all such Cure Objections have been resolved, 

withdrawn, overruled, or continued to a later hearing by agreement of the parties.]  To the extent 

that any non-Debtor counterparty did not timely file a Cure Objection by the applicable objection 

deadline listed in the Cure Notices (the “Cure Objection Deadline”), such party shall be deemed 

to have consented to the (x) assumption and assignment of the Assumed Contract and (y) proposed 

Cure Amount set forth on the Cure Notices. 

38. Upon payment of any such Cure Amount with respect to an Assumed Contract as 

provided for herein, the contract counterparties to such Assumed Contract are hereby enjoined 

from taking any action against the Debtors, the Buyer, the other Buyer Parties or the Purchased 

Assets with respect to any claim for breach or default under such Assumed Contract arising or 

existing prior to the date such Assumed Contract is assumed by the applicable Debtor or any 

pecuniary loss resulting therefrom.  
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39. To the extent a party is to receive a Cure Amount payment pursuant to the Order 

and such party has asserted a lien against the Debtors’ or their customer’s assets or work such party 

shall be required to execute a lien release, and provide evidence thereof to both the Debtors and 

the Buyer, as a condition to receiving such cure payment. 

40. The Cure Amounts represent the amounts owed that are accrued but unpaid and any 

other amounts to cure any defaults existing under the Assumed Contracts as of the Closing Date. 

The payment of the applicable Cure Amounts (if any) shall effect a cure of all defaults existing as 

of the date that the applicable Assumed Contracts are assumed and shall compensate for any actual 

pecuniary loss to such contract counterparty resulting from such default. 

41. Notwithstanding anything to the contrary in this Order, or any notice related 

thereto, the Employee Benefits Agreements (as defined in the Objection of Cigna to Notice of (I) 

Potential Assumption and Assignment of Executory Contracts and Unexpired Leases and (II) Cure 

Amounts [D.I. 338] (the “Cigna Objection”)) shall not be assumed and assigned to the Buyer as 

part of the Sale Transaction.  This moots the Cigna Objection. 

42. Notwithstanding anything to the contrary in this Order, the APA or any sale related 

documents, (a) no agreements (the “Oracle Agreements”) between Oracle America, Inc. (or any 

of its predecessors-in-interest) (collectively, “Oracle”) and the Debtors are being assumed, 

assigned or otherwise transferred to the Buyer, as part of this sale transaction, and (b) there shall 

be no shared or transitional use of any of the Oracle  products or services by any third party other 

than those authorized under the Oracle Agreements, all without a further order of the Court, with 

notice and opportunity to be heard by Oracle, or express written consent by Oracle. 

43. For the avoidance of any doubt, the Debtors are not assuming and assigning to the 

Purchaser the Intellectual Property License Agreement dated November 7, 2019 (“License 
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Agreement”) by and between Workhorse Group Inc. (“Workhorse”) and Lordstown Motor Corp. 

as part of the Sale Transaction.  The Purchaser is not purchasing, and the Debtors are not assigning, 

any intellectual properties of Workhorse.  Nothing in this Order shall affect, modify, waive, prime, 

subordinate, or impair any rights of (a) Workhorse against the Debtors in connection with the 

License Agreement or (b) the Debtors against Workhorse in connection with the License 

Agreement. 

44. Notwithstanding anything herein or in the Asset Purchase Agreement, this Order is 

without prejudice to the rights reserved by Elaphe Propulsion Technologies, Ltd. (“Elaphe”) in 

Elaphe’s reservations of rights filed with respect to the Debtors’ proposed cure amount in 

connection with the assumption and assignment of the License Agreement dated March 2020, as 

amended by the First Amendment to License Agreement dated July 21, 2020. 

Additional Provisions 

45. On the Closing Date, the Debtors and the Buyer are authorized to take such actions 

as may be necessary or appropriate to obtain a release of any and all Interests in, on or against the 

Purchased Assets, if any, and to the extent contemplated hereby and by the Asset Purchase 

Agreement.  This Order (a) shall be effective as a determination that, as of the Closing Date, (i) no 

claims other than the Assumed Liabilities will be assertable against any Buyer Party, or any of its 

respective assets, in each case by reason of the purchase of the Purchased Assets by the Buyer or 

any action taken by the Buyer in connection with the Asset Purchase Agreement or Sale 

Transaction, or the fact that the Buyer is using any assets previously operated by the Debtors, (ii) 

all Interests of any kind or nature whatsoever existing as to the Purchased Assets prior to the 

Closing have been, and are, unconditionally released, discharged and terminated, and (iii) that the 

conveyances described herein have been effected, and (b) is and shall be binding upon and shall 
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govern the acts of all persons and entities, including all filing agents, filing officers, title agents, 

title companies, recorders of mortgages, recorders of deeds, registrars of deeds, registrars of 

patents, trademarks, or other intellectual property, administrative agencies, governmental 

departments, secretaries of state, federal, state, and local officials, and all other persons and entities 

who may be required by operation of law or by reason of the duties of their office or contract, to 

accept, file, register or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to any of the Purchased Assets.  Each  of 

the foregoing persons and entities is hereby directed to accept for filing any and all documents and 

instruments necessary and appropriate to consummate the transactions contemplated by the Asset 

Purchase Agreement and the other Transaction Documents.  The Buyer and the Debtors shall take 

such further steps and execute such further documents, assignments, instruments and papers as 

shall be reasonably requested by the other to implement and effectuate the transactions 

contemplated in this paragraph.  All Interests of record as of the date of this Order shall be 

forthwith deemed removed and stricken as against the Purchased Assets.  All persons and entities 

described in this paragraph are authorized and specifically directed to strike all such recorded 

Interests against the Purchased Assets from their records, official and otherwise. 

46. If any person or entity that has filed statements or other documents or agreements 

evidencing Interests in, on or against any of the Purchased Assets does not deliver to the Debtors 

or the Buyer prior to the Closing Date, in proper form for filing and executed by the appropriate 

parties, termination statements, instruments of satisfaction, releases of liens and easements, and 

any other documents necessary for the purpose of documenting the release of all interests and other 

interests that the person or entity has or may assert with respect to any of the Purchased Assets in 

any required jurisdiction, the Debtors and/or the Buyer are hereby authorized to execute and file 
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such statements, instruments, releases and other documents on behalf of such person or entity with 

respect to any of the Purchased Assets in any required jurisdiction. This Order constitutes 

authorization under all applicable jurisdictions and versions of the Uniform Commercial Code and 

other applicable law for the Buyer to file UCC and other applicable termination statements with 

respect to all Interests in, on, or against the Purchased Assets. 

47. The Debtors will cooperate with the Buyer and the Buyer will cooperate with the 

Debtors, in each case to consummate the transactions contemplated in the Asset Purchase 

Agreement and the other Transaction Documents in accordance with their terms and conditions, 

and the Debtors will make such modifications or supplements to any bill of sale or other document 

executed in connection with the Closing to facilitate such consummation as contemplated by the 

Transaction Documents. 

48. The terms and provisions of the Transaction Documents and this Order shall be 

binding in all respects upon, and shall inure to the benefit of, the Debtors and their respective 

affiliates, successors and assigns, their estates, and their creditors and equity security holders, the 

Buyer, and its respective affiliates, successors and assigns, and any affected third parties including, 

but not limited to, all persons or entities asserting Interests in, on or against the Purchased Assets 

(including all counterparties to the Assumed Contracts), notwithstanding any subsequent 

appointment of any trustee(s) (including without limitation any plan administrators, litigation or 

liquidation trustees appointed during the pendency of, or upon confirmation of a chapter 11 plan 

in, these Chapter 11 Cases), examiner(s) or other fiduciary under any chapter of the Bankruptcy 

Code, as to which trustee(s) (including without limitation any plan administrators, litigation or 

liquidation trustees appointed during the pendency of, or upon confirmation of a chapter 11 plan 

Case 23-10831-MFW    Doc 562-2    Filed 10/16/23    Page 43 of 52



 

43 
 

AMERICAS 124485826   
 

in, these Chapter 11 Cases), examiner(s) or other fiduciary such terms and provisions likewise 

shall be binding. 

49. The Buyer shall not be required to seek or obtain relief from the automatic stay 

under section 362 of the Bankruptcy Code to enforce any of its remedies under the Asset Purchase 

Agreement or any other Transaction Document.  The automatic stay imposed by section 362 of 

the Bankruptcy Code is modified solely to the extent necessary to implement the preceding 

sentence, provided, however, that this Court shall retain exclusive jurisdiction over any and all 

disputes with respect thereto. 

50. The failure specifically to include any particular provisions of the Asset Purchase 

Agreement or any other Transaction Documents in this Order shall not diminish or impair the 

effectiveness of such provision, it being the intent of the Court that the Asset Purchase Agreement 

and the other Transaction Documents be authorized and approved in their entirety. 

51. The Transaction Documents may be modified, amended or supplemented by the 

parties thereto, in writing signed by all parties in accordance with the terms thereof, without further 

order of the Court, provided that any such modification, amendment or supplement does not have 

a material adverse effect on the Debtors’ estates.  To the extent that any provision of the Asset 

Purchase Agreement conflicts with or is, in any way, inconsistent with any provision of this Order, 

this Order shall govern and control.  To the extent that this Order is inconsistent with any prior 

order or pleading with respect to the Motion, the terms of this Order shall govern. 

52. Neither the Buyer nor the Debtors shall have an obligation to close the Sale 

Transaction until all conditions precedent in the Asset Purchase Agreement to each of their 

respective obligations to close the Sale Transaction have been met, satisfied, or waived in 

accordance with the terms of the Asset Purchase Agreement. 
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53. Nothing in this Order shall modify or waive any closing conditions or termination 

rights set forth in the Asset Purchase Agreement, and all such conditions and rights shall remain 

in full force and effect in accordance with their terms. 

54. Nothing contained in any chapter 11 plan confirmed in these Chapter 11 Cases, any 

order of this Court confirming such plans, any order dismissing any of these Chapter 11 Cases or 

any other order in these Chapter 11 Cases, including any order entered after any conversion of 

these Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, shall alter, conflict with, 

or derogate from, the provisions of the Asset Purchase Agreement or the terms of this Order.  To 

the extent of any such conflict or derogation, the terms of this Order and the Asset Purchase 

Agreement shall govern.  The provisions of this Order, the Asset Purchase Agreement and the 

other Transaction Documents, and any actions taken pursuant hereto or thereto, shall survive entry 

of any order which may be entered confirming or consummating any chapter 11 plan of the 

Debtors, or which may be entered converting these Chapter 11 Cases from chapter 11 to chapter 7 

of the Bankruptcy Code or dismissing these Chapter 11 Cases, and the terms and provisions of the 

Asset Purchase Agreement and the other Transaction Documents, as well as the rights and interests 

granted pursuant to this Order, the Asset Purchase Agreement and the other Transaction 

Documents, shall continue in these Chapter 11 Cases or any superseding cases and shall be 

specifically performable and enforceable against and binding upon the Debtors, their estates, all 

creditors, all holders of equity interests in the Debtors, all holders of claim(s) (whether known or 

unknown) against the Debtors, all holders of Interests (whether known or unknown) against, in or 

on all or any portion of the Purchased Assets, the Buyer and their respective successors and 

permitted assigns, and any trustee, responsible officer or other fiduciary hereafter appointed or 

elected as a legal representative of the Debtors under chapter 7 or chapter 11 of the Bankruptcy 
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Code, including without limitation plan fiduciaries, plan administrators, litigation or liquidation 

trustees appointed during the pendency of, or upon confirmation of a chapter 11 plan in, these 

Chapter 11 Cases. 

55. Any and all valid and perfected Interests in the Purchased Assets arising prior to 

the Closing Date, other than any such Interests related to the Assumed Liabilities or Permitted 

Encumbrances, shall attach to any proceeds of the Sale Transaction immediately upon receipt of 

such proceeds by the Debtors in the order of priority, and with the same validity, force and effect 

which they may have against such Purchased Assets as of immediately prior to the Closing Date, 

subject to any rights, claims, and defenses of the Debtors, that the Debtors’ estates or any trustee 

for any Debtor, as applicable, may possess with respect thereto. 

56. To the extent applicable, notwithstanding any provision in the Sale Motion, the 

Asset Purchase Agreement, this Order, and any implementing sale documents (collectively, “Sale 

Documents”), nothing shall: (1) authorize the  assumption, sale, assignment or other transfer to 

the Buyer of any federal (i) grants, (ii) grant funds, (iii) contracts, (iv) property, including but not 

limited to, intellectual property and patents, (v) leases, (vi) agreements, (vii) certifications, (viii) 

applications or other interests of the federal government (collectively, “Federal Interests”) 

without compliance by the Debtors and the Buyer with all terms of the Federal Interests and with 

all applicable non-bankruptcy law; (2) be interpreted to set cure amounts or to require the 

government to novate, approve or otherwise consent to the assumption, sale, assignment or other 

transfer of any Federal Interests; (3) waive, alter or otherwise limit the United States’ property 

rights, including but not limited to, inventory, inventions, records, patents, intellectual property, 

licenses, and data; (4) affect the setoff or recoupment rights or defenses of a governmental unit (as 

defined in 11 U.S.C. § 101(27)); (5) authorize the assumption, transfer, sale or assignment of any 
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assets subject to the jurisdiction of federal non-bankruptcy recall laws without the assumption by 

the Buyer of all recall obligations required, but not yet performed by the Debtors at the time of 

such assumption, transfer, sale or assignment, including recall obligations that arise after the 

assumption, transfer, sale or assignment of such assets; (6) authorize the assumption, transfer, sale 

or assignment of any governmental unit’s (a) license, (b) permit, (c) registration, (d) authorization 

or (e) approval, or the discontinuation of any obligation thereunder, without compliance with all 

applicable legal requirements, obligations and approvals under non-bankruptcy laws; (7) release, 

nullify, preclude or enjoin the enforcement of any police or regulatory liability to a governmental 

unit that any entity would be subject to as the manufacturer, owner or operator of property; (8) 

confer exclusive jurisdiction to the Bankruptcy Court except to the extent set forth in 28 U.S.C. 

§ 1334 (as limited by any other provisions of the United States Code); (9) divest any tribunal of 

any jurisdiction it may have under police or regulatory law to interpret this Order or to adjudicate 

any defense asserted under this Order; or (10) expand the scope of 11 U.S.C.§ 525.  For the 

avoidance of doubt and without limiting the foregoing, notwithstanding any provision in the Sale 

Documents, nothing shall impair, affect, alter or modify any statutes (including, but not limited to, 

Title 49 of the United States Code), regulations, rules, guidelines, standards, policies and 

procedures of the Department of Transportation, including but not limited to, the National 

Highway Traffic Safety Administration; provided, however, that nothing contained herein shall be 

an admission or acknowledgment that any of the foregoing reservations of rights or remedies are 

applicable to the Sale Transaction or the Purchased Assets. 

57. Notwithstanding anything to the contrary herein, the Buyer and the Debtors will 

preserve and maintain all records responsive to any subpoena from the U.S. Securities and 

Exchange Commission (“SEC”) for a period not to exceed seven years, or, if earlier, at such time 
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as the SEC staff has advised such party in writing that the staff has no objection to abandonment 

or destruction of such records; provided that if the Buyer or the Debtors notify the SEC in writing 

of their intent to destroy or abandon such records and the SEC fails to respond within 60 days of 

the delivery of such notice, the SEC shall be deemed to consent to such abandonment or destruction 

of such records. 

58. The provisions of this Order are nonseverable and mutually dependent. 

59. No bulk sales law or any similar law of any state or other jurisdiction applies in any 

way to the Sale Transaction. 

60. The Debtors and each other person or entity having duties or responsibilities under 

the Transaction Documents or this Order, and their respective agents, representatives, and 

attorneys, are authorized and empowered to carry out all of the provisions of the Asset Purchase 

Agreement and the other Transaction Documents, to issue, execute, deliver, file and record, as 

appropriate, the Asset Purchase Agreement, the other Transaction Documents and any related 

agreements, and to take any action contemplated by the Asset Purchase Agreement, the other 

Transaction Documents or this Order, and to issue, execute, deliver, file and record, as appropriate, 

such other certificates, documents, contracts, instruments, releases, deeds, bills of sale, 

assignments, or other agreements, and to perform such other acts as are consistent with, and 

necessary, desirable or appropriate to, implement, effectuate and consummate the Transaction 

Documents and this Order and the transactions contemplated thereby and hereby, all without 

further application to, or order of, the Court.  Without limiting the generality of the foregoing, this 

Order shall constitute all approvals and consents, if any, required by applicable business 

corporation, trust and other laws of applicable governmental units with respect to the 

implementation and consummation of the Asset Purchase Agreement, the other Transaction 
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Documents and this Order and the transactions contemplated thereby and hereby.  The transfer of 

the Purchased Assets to the Buyer pursuant to the Transaction Documents do not require any 

consents other than specifically provided for in the Asset Purchase Agreement or as provided for 

herein. 

61. Nothing in this Order or the Asset Purchase Agreement 

(i) releases, nullifies, precludes, or enjoins the enforcement of any police or 
regulatory liability of an entity to a governmental unit (as defined in section 
101(27) of the Bankruptcy Code (a “Governmental Unit”)) under any police 
or regulatory statutes or regulations that such  entity would be subject to as 
the owner or operator of the Purchased Assets after the Closing; provided, 
however, for the avoidance of doubt, nothing herein shall subject the Buyer 
to any liability to a Governmental Unit for penalties for days of violation prior 
to the Closing, response costs incurred by a Governmental Unit prior to the 
Closing, or other matters not related to conditions existing on or after the 
Closing that require remediation or compliance under applicable non-
bankruptcy law by the owner or operator of the applicable Purchased Assets 
regardless of who is responsible for the condition or when it arose.  Nothing 
in this paragraph should be construed to create for any Governmental Unit 
any substantive right that does not already exist under law; 

(ii) authorizes the transfer or assignment of any governmental (a) license, 
(b) permit, (c) registration, (d) authorization, or (e) approval, or the 
discontinuation of any obligation thereunder, without compliance with all 
applicable legal requirements and approvals under police or regulatory law; 
or 

(iii) divests any tribunal of any jurisdiction it may have under police or 
regulatory law to interpret this Order or to adjudicate any defense asserted 
under this Order. 

62. Notwithstanding any provision in this Order or the Asset Purchase Agreement to 

the contrary, the approval of the Asset Purchase Agreement and related transactions contemplated 

in this Order shall not limit, restrict, prejudice, or otherwise impair (i) rights of any tort or wrongful 

death claimant to proceed or satisfy any judgment against the Debtors and their affiliates (but not 

the Buyer) from the proceeds of the Debtors’ liability insurance policies covering such third party 

claims that expired pursuant to their terms prior to the Petition Date, which policies are not being 
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assigned or transferred to the Buyer pursuant to the Sale Order and shall remain available to satisfy 

third party claims to the same extent and in the same amounts as prior to the Petition Date; (ii) any 

motion seeking relief against the Debtors (but not the Buyer) from the automatic stay in connection 

with such claims; or (iii) the Debtors’ defenses and objections to such claims and related motions 

to lift or modify the automatic stay against the Debtors.  For the avoidance of doubt, any claims or 

judgments of such tort or wrongful death claimants against the Debtors and their affiliates are 

Excluded Liabilities under the Asset Purchase Agreement. 

63. [Until the earlier of (i) seven (7) years from entry of this Order (the “Outside 

Date”) or (ii) entry of a final order of judgment or settlement in the litigation captioned as In re 

Lordstown Motors Corp. Securities Litigation, Case No. 4:21-cv-00616 (DAR) (N.D. Ohio) (the 

“Securities Litigation”) or  Lim v. Hightower, et al, Case No. 23 Civ 01454 (together with the 

Securities Litigation, the “Ohio Litigations”), as applicable, (A) the Debtors (before the Closing 

Date) and (B) the Buyer (after the Closing Date), solely to the extent any such Potentially Relevant 

Books and Records (defined below) are transferred to Buyer, and (C) any other transferee of the 

Debtors’ books, records, documents, files, electronic data (in whatever format, including native 

format), or any tangible object potentially relevant to the applicable Ohio Litigation, wherever 

stored (collectively, the “Potentially Relevant Books and Records”) shall preserve and maintain 

such Potentially Relevant Books and Records, and shall not destroy, abandon, transfer, or 

otherwise render unavailable such Potentially Relevant Books and Records without providing 

counsel to the plaintiffs in the applicable Ohio Litigation not less than sixty days’ advance written 

notice of: the Outside Date or the date of such proposed destruction, as applicable; subject to the 

right to object and be heard by the Bankruptcy Court and to demonstrate that good cause exists for 

the continued preservation of all Potentially Relevant Books and Records, or if the Bankruptcy 
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Court no longer has jurisdiction, another court of competent jurisdiction. In the event the plaintiffs 

in the applicable Ohio Litigation timely object to any such destruction, abandonment, or transfer, 

the Potentially Relevant Books and Records shall be preserved pending a final order of the 

Bankruptcy Court, or if the Bankruptcy Court no longer has jurisdiction, another court of 

competent jurisdiction.] 

64. Notwithstanding the provisions of Bankruptcy Rule 6004 and Bankruptcy Rule 

6006 or any applicable provisions of the Local Rules, this Order shall not be stayed for fourteen 

(14) days after the entry hereof, but shall be effective and enforceable immediately upon entry, 

and the fourteen (14) day stay provided in such rules is hereby expressly waived for cause shown 

and shall not apply.  Accordingly, the Debtors are authorized and empowered to close the Sale 

Transaction immediately upon, and following, entry of this Order.   

65. This Court shall retain jurisdiction to enforce and implement the terms and 

provisions of this Order, the Asset Purchase Agreement, and the other Transaction Documents, 

and all amendments thereto, any waivers and consents thereunder, and of each of the agreements 

executed in connections therewith in all respects, including, but not limited to, retaining 

jurisdiction to (a) compel delivery of the Purchased Assets to the Buyer free and clear of all 

Interests, or compel the performance of other obligations owed by the Debtors, (b) compel delivery 

of the purchase price or performance of other obligations owed to the Debtors, (c) resolve any 

disputes arising under or related to the Asset Purchase Agreement, or any of the other Transaction 

Documents except as otherwise provided therein, (d) interpret, implement, and enforce the 

provisions of this Order, and (e) protect the Buyer and Buyer Parties against (i) claims made related 

to any of the Excluded Liabilities, (ii) any claims of successor or vicarious liability related to the 

Purchased Assets or Assumed Contracts, or (iii) any Interests (other than Assumed Liabilities or 
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Permitted Encumbrances) asserted in, on, or against the Debtors or the Purchased Assets, of any 

kind or nature whatsoever. 

66. To the extent the Debtors or any trustee(s), receiver(s), responsible officer(s) or 

other fiduciary appointed or elected, in these Chapter 11 Cases or any successor cases, receive, 

hold, or otherwise come into possession after the Closing of any payment or asset that constitutes 

Purchased Assets, such payment or asset shall be held in trust for the benefit of the Buyer and the 

Debtors or any such trustee(s), receiver(s), responsible officer(s) or other fiduciary shall promptly 

deliver or otherwise turn over such payment or asset to the Buyer. 

67. The Debtors are authorized to take all actions necessary or appropriate to effectuate 

the relief granted pursuant to this Order in accordance with the Motion. 
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In re

Lordstown Motors Corp., et al.,1

Debtors.

 Chapter 11

Case No. 23-10831 (MFW)

(Jointly Administered)

Re: Docket Nos. 16, 237, [__]280,
338, 349, 368, 389, 418, 424, 425, 434,
475, 482, 484, 486,488, 492, 519, 540,
542, 545

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

ORDER (I) AUTHORIZING AND APPROVING THE SALE OF CERTAIN OF
THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS,

ENCUMBRANCES, AND INTERESTS; (II) AUTHORIZING THE DEBTORS TO
ENTER INTO AND PERFORM THEIR OBLIGATIONS UNDER THE ASSET
PURCHASE AGREEMENT; (III) AUTHORIZING THE ASSUMPTION AND

ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS IN CONNECTION
THEREWITH;

(IV) AUTHORIZING THE SALE TRANSACTION;
AND (V) GRANTING RELATED RELIEF

Upon the motion [D.I. 16] (the “Motion”)2 of the above-captioned debtors and

debtors-in-possession (the “Debtors”) for entry of an order (this “Order”), pursuant to sections

105(a), 363, 365, 503 and 507 of title 11 of the United States Code (the “Bankruptcy Code”)

and Rules 2002, 6004, 6006(a), 9006, 9007, 9008 and 9014 of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules”) (i) authorizing and approving the entry into and

performance under the terms and conditions of that certain Asset Purchase Agreement, dated as

1 The Debtors and the last four digits of their respective taxpayer identification numbers are: Lordstown
Motors Corporation (3239); Lordstown EV Corporation (2250); and Lordstown EV Sales LLC (9101).  The
Debtors’ service address is 27000 Hills Tech Ct., Farmington Hills, MI 48331.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in
the Motion or the Asset Purchase Agreement (as defined herein) or the Bidding Procedures Order (as defined
herein).
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of [●]September 29, 2023 (including the exhibits and schedules, and as amended, supplemented,

amended and restated or otherwise modified from time to time, the “Asset Purchase

Agreement”) by and among LAS Capital LLC (thetogether with the Assignee (pursuant to the

assignment of the Asset Purchase Agreement described in Paragraph H below) and any designee,

the “Buyer”) and the Debtors; (ii) authorizing the assumption and assignment of certain

executory contracts (the “Assumed Contracts”) pursuant to the Asset Purchase Agreement; (iii)

approving the sale of certain assets of the Debtors in the above-captioned chapter 11 cases (the

“Chapter 11 Cases”) as set forth in Section 2.1 of the Asset Purchase Agreement (the

“Purchased Assets”) free and clear of all liens, claims, encumbrances and other interests in

accordance with and subject to the terms and conditions contained in the Asset Purchase

Agreement and this Order; (iv) authorizing the consummation of the sale and each of the

transactions contemplated by the Asset Purchase Agreement and this Order (the “Sale

Transaction”); and (v) granting related relief; and upon the Declaration of [●]Stephen S. Burns

in Support of the Debtors’ Proposed Sale Motionof Certain Assets [D.I. [●]] (the “[●]Burns

Declaration”); and upon the Declaration of Ryan Hamilton in Support of the Debtors’ Proposed

Sale of Certain Assets [D.I. [●]] (the “Hamilton Declaration”); and the United States

Bankruptcy Court for the District of Delaware (the “Court”) having entered an order on August

8, 2023 [D.I. 237] (the “Bidding Procedures Order”) approving, among other things, the dates,

deadlines, and bidding procedures (as the same have been amended, modified or extended from

time to time in accordance with the terms of the Bidding Procedures Order and the Asset

Purchase Agreement, as applicable, the “Bidding Procedures”) with respect to, and notice of,

the proposed sale of substantially all the assets of the Debtors; and due and sufficient notice of

the Motion having been given under the particular circumstances; and it appearing that no other

Case 23-10831-MFW    Doc 562-3    Filed 10/16/23    Page 3 of 53



AMERICAS 124485826

3

or further notice need be provided; and the Court having held a hearing on October 18, 2023 (the

“Sale Hearing”) to approve the Sale Transaction; and the Court having reviewed and considered

(a) the relief sought in the Motion with respect to the Sale Transaction, (b) the objections to the

Motion or the Sale Transaction, (c) all other pleadings filed in support of the Motion, and (d) the

arguments of counsel, and the evidence proffered or adduced at the Sale Hearing and any other

hearing related to the Motion; and all parties in interest having been heard, or having had the

opportunity to be heard, regarding the approval of the Sale Transaction and the other relief

requested in the Motion; and it appearing that the relief requested in the Motion and granted

herein is in the best interests of the Debtors, their estates, creditors and other parties in interest;

and upon the record of the Sale Hearing and the Chapter 11 Cases; and after due deliberation

thereon; and good cause appearing therefore, it is hereby,

FOUND, DETERMINED, AND CONCLUDED THAT:3

A. Jurisdiction and Venue.  This Court has jurisdiction to consider the Motion under

28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference, dated February 29,

2012 (Sleet, C.J.).  This is a core proceeding under 28 U.S.C. § 157(b)(2)(M) and (N) that the

Court can decide by a final order under the United States Constitution.  Venue of these Chapter

11 Cases and this Motion is proper in this District under 28 U.S.C. §§ 1408 and 1409.

B. Final Order.  This Order constitutes a final order within the meaning of 28 U.S.C.

§158(a).  Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent necessary

under Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made

3 The findings, determinations, and conclusions set forth herein constitute this Court’s findings of fact and
conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy
Rule 9014.  To the extent any of the following findings of fact constitute conclusions of law, they are adopted as
such.  To the extent any of the following conclusions of law constitute findings of fact, they are adopted as such.
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applicable by Bankruptcy Rule 7054, this Court expressly finds that there is no just reason for

delay in, and good and sufficient cause for, the immediate implementation of this Order, and

expressly directs entry of judgment as set forth herein.

C. Legal Predicates.  The predicates for the relief requested by this Motion are

sections 105(a), 363, 365, 503 and 507 of the Bankruptcy Code and Bankruptcy Rules 2002,

6004, 6006(a), 9006, 9007, 9008 and 9014 and applicable Local Rules for the United States

Bankruptcy Court for the District of Delaware (the “Local Rules”).

D. Petition Date.  On June 27, 2023 (the “Petition Date”), each Debtor commenced

with this Court a voluntary case under chapter 11 of the Bankruptcy Code (collectively, the

“Chapter 11 Cases”).  The Chapter 11 Cases are being jointly administered for procedural

purposes only pursuant to Bankruptcy Rule 1015(b).  Since the Petition Date, the Debtors have

continued to operate their businesses and manage their properties as debtors in possession

pursuant to sections 1107 and 1108 of the Bankruptcy Code.

E. CommitteeCommittees.  The Office of the United States Trustee for the District

of Delaware appointed (i) the official committee of unsecured creditors on July 11, 2023 (the

“Creditors’ Committee”), and (ii) the official committee of equity security holders on

September 7, 2023, for these Chapter 11 Cases (together with the Creditors Committee, the

“Committees”).  No trustee or examiner has been appointed in these Chapter 11 Cases.

F. Bidding Procedures Order.  On August 8, 2023, this Court entered the Bidding

Procedures Order (i) approving the Bidding Procedures; (ii) authorizing, but not directing, the

Debtors to designate one or more Stalking Horse Bidder(s) and approving procedures to seek

approval of Bid Protections; (iii) scheduling the Auction and Sale Hearing; (iv) approving the

form and manner of notice of the Bidding Procedures, the Bid Deadline, the Auction, the
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deadline to object to the sale, and all other relevant procedures, protections, schedules and

agreements; (v) establishing the Assumption and Assignment Procedures, including notice of

proposed cure amounts (the “Cure Amounts”) and relevant objection deadlines; and (vi)

granting related relief.  No appeal, motion to reconsider or similar pleading has been filed with

respect to the Bidding Procedures Order, and the Bidding Procedures Order is a final order of the

Court.  The Bidding Procedures Order has not been vacated, withdrawn, rescinded or amended

and remains in full force and effect.

G. Compliance with Bidding Procedures Order.  As demonstrated by (i) the [●]Burns

Declaration and Hamilton Declaration, (ii) the other testimony and evidence proffered or

adduced at the Sale Hearing, if any, and (iii) the representations of counsel made on the record at

the Sale Hearing, the Debtors and their professionals have marketed the Purchased Assets and

conducted the sale process in compliance with the Bidding Procedures Order, and the sale

process, [including the Auction] was duly noticed and conducted in a non-collusive, fair, and

good faith manner.  The Debtors have afforded all potential buyers a full and fair opportunity to

make higher and better offers than the Asset Purchase Agreement.  The Buyer has acted in good

faith, in a non-collusive manner and in compliance with the terms of the Bidding Procedures.  In

accordance with the Bidding Procedures, the Debtors determined that the bid submitted by the

Buyer and memorialized by the Asset Purchase Agreement is the Successful Bid.  The Asset

Purchase Agreement constitutes the highest and best offer for the Purchased Assets and will

provide a greater recovery for the Debtors’ estates than would be provided by any other available

alternative.  The Debtors’ determination that the Asset Purchase Agreement constitutes the

highest and best offer for the Purchased Assets constitutes a valid and sound exercise of the

Debtors’ business judgment.
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H. Assignment of Asset Purchase Agreement.  The Buyer has or will have assigned

prior to the Closing its rights under the Asset Purchase Agreement in accordance with Section

10.4 of the Asset Purchase Agreement, to LandX Motors Inc., a Delaware Corporation (the

“Assignee”).  All references to the Buyer in this Order shall include reference to the Assignee.

I. Sale of Certain Assets.  Pursuant to the Asset Purchase Agreement, the Buyer

shall purchase the Purchased Assets and assume the Assumed Liabilities as part of the Sale

Transaction. The Debtors maintain all of their existing rights, title, and interest to, all assets,

rights and properties that are not specifically identified for inclusion in the Purchased Assets,

including the Excluded Assets.

J. H. Buyer’s Disclosure.  Buyer disclosed to the Debtors in its Bid all information

required by the Bid Procedures concerning the identity of Buyer and its affiliates. Burns

Declaration at ¶¶  4-7; Hamilton Declaration at ¶¶  11-13.  Following its assignment of the

Asset Purchase Agreement to the Assignee, Buyer disclosed to the Debtors all information

concerning the identity of the Assignee. Burns Declaration at ¶ 7.  Buyer’s disclosures comply

with the disclosure requirements of the Bid Procedures and are sufficient to provide the Debtors

and the Committee complete and accurate information concerning all material connections

between the Buyer, its Assignee and the Debtors, its affiliates and their respective current or

former directors and officers.  Buyer’s disclosures establish that (i) the majority equityholder of

the Buyer (the “Buyer Majority Equityholder”) is the founder and was the Chief Executive

Officer of Lordstown Motors Corp., and (ii) one of the indirect managers of Buyer (the “Buyer

Manager”) was the Chief Financial Officer of Lordstown Motors Corp.  Each of the Buyer

Majority Equityholder and Buyer Manager resigned from his respective position and ceased

being an employee of Lordstown Motors Corp. on June 14, 2021 (the “Resignation Date”).
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Buyer’s disclosure established that it has assigned its rights under section 10.4 of the Asset

Purchase Agreement, including its rights to be assigned Assumed Agreements (as defined in the

Asset Purchase Agreement), to Assignee, which is an Affiliate of Buyer (as defined in the Asset

Purchase Agreement) and Assignee.  Buyer’s disclosures establish that (i) the Buyer Majority

Equityholder is the majority equity holder of the Assignee, and (ii) the Buyer Manager is a

shareholder of the Assignee.

K. I. Notice.  As evidenced by the affidavits of service and publication previously

filed with the Court [D.I.s 100, 270, 350, 353, 369, 415, __530, 547, 548, 553], and based on the

record at the Sale Hearing, including representations of counsel, (i) due, proper, timely, adequate

and sufficient notice of the Motion, the Bidding Procedures, the Auction, the Sale Hearing, the

Sale Transaction, and the relevant objection deadlines, the Assumption and Assignment

Procedures (including the objection deadline with respect to any Cure Amount and the

assumption and assignment of the Assumed Contracts), the designation rights set forth in Section

2.5 of the Asset Purchase Agreement, and the Cure Amounts has been provided in accordance

with sections 102(l), 363, and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006,

9006, 9007 and 9014, and the applicable Local Rules, and in compliance with the Bidding

Procedures Order to each party entitled to such notice, (ii) such notice was good and sufficient,

and appropriate under the particular circumstances, and (iii) no other or further notice of the

Motion, the Bidding Procedures, the Auction, the Sale Hearing, the Sale Transaction, the

Assumption and Assignment Procedures (including the objection deadline with respect to any

Cure Amount), the assumption and assignment of the Assumed Contracts (including the

designation rights set forth in Section 2.5 and the assignment rights set forth in Section 10.4 of

the Asset Purchase Agreement), or the Cure Amounts is or shall be required.  With respect to
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entities whose identities are not reasonably ascertained by the Debtors, publication of the Sale

Notice once in the national edition of The Wall Street Journal on August 11, 2023, and the

Automotive News on August 14, 2023, and the posting of the Sale Notice on the Debtors’

restructuring website was each sufficient and reasonably calculated under the circumstances to

reach such entities.  [D.I. 344].

L. J. Notice of the Debtors’ assumption, assignment, transfer, and/or sale to the

Buyer of the Assumed Contracts, together with the Debtors’ Notice of Assumption and

Assignment of Executory Contracts and Unexpired Leases in Connection with Sale and Cure

Costs [D.I. 280], Supplemental Notice of (I) Potential Assumption and Assignment of Executory

Contracts and Unexpired Leases and (II) Cure Amounts [D.I. 482], and Second Supplemental

Notice of (I) Potential Assumption and Assignment of Executory Contracts and Unexpired

Leases and (II) Cure Amounts [D.I. ___492], and Certificate of Service regarding the Notice of

Successful Bidder’s Assignment of Asset Purchase Agreement [D.I. 553] (together, the “Cure

Notices”), pursuant to the Asset Purchase Agreement has been provided to the counterparties for

such Assumed Contracts.  As to each Assumed Contract, the Cure Amount set forth in the Asset

Purchase Agreement, is sufficient for the Debtors to comply fully with the requirements of

sections 365(b)(1)(A) and (B) of the Bankruptcy Code.  Each of the non-Debtor parties to the

Assumed Contracts has had a fair and reasonable opportunity to object to the Cure Amounts set

forth in the Cure Notices, subject to the applicable objection deadline provided in the Bidding

Procedures Order.

M. K. Corporate Authority.  Each Debtor (i) has full corporate power and authority to

execute the Asset Purchase Agreement and all other documents contemplated thereby and hereby

(collectively, the “Transaction Documents”), and the Sale Transaction has been duly and
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validly authorized by all necessary corporate action of each of the applicable Debtors, (ii) has all

of the corporate power and authority necessary to consummate the transactions contemplated by

this Order and the Transaction Documents, (iii) has taken all corporate action and formalities

necessary to authorize and approve the Transaction Documents and the Debtors’ consummation

of the transactions contemplated thereby and hereby, including as required by their respective

organizational documents, (iv) has duly executed and delivered the Asset Purchase Agreement,

and (v) no government, regulatory or other consents or approvals, other than those expressly

provided for in the Transaction Documents, if any, are required for the Debtors to enter into the

Transaction Documents, to consummate the Sale Transaction, or to perform their obligations

under the Transaction Documents.  The consummation of the Sale Transaction and performance

under the Transaction Documents do not violate or conflict with any applicable law.

N. L. Opportunity to Object.  A fair and reasonable opportunity to object and to be

heard with respect to the Motion and the relief requested therein, has been given to all interested

persons and entities, including the following: (i) all counterparties to the Assumed Contracts, (ii)

all known parties holding or asserting Interests on, in, or against the Purchased Assets, (iii) all

parties that have requested notice pursuant to Bankruptcy Rule 2002 as of the time of service,

and (iv) all applicable federal, state, and local taxing and regulatory authorities.

O. M. Sale in Best Interest.  Approval of the Motion and the Transaction Documents,

and the consummation of the sale of the Purchased Assets pursuant to the Asset Purchase

Agreement at this time is in the best interests of the Debtors, their creditors, their estates, and

other parties in interest.

P. N. Business Judgment.  Sound business reasons exist for the Sale

Transaction.  Entry into the Transaction Documents, and the consummation of the transactions
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contemplated thereby, including the Sale Transaction and the assumption and assignment of the

Assumed Contracts, constitutes an exercise of the Debtors’ sound business judgment and such

acts are in the best interests of each Debtor, its estate, and all parties in interest.  The Court finds

that each Debtor has articulated good and sufficient business reasons justifying the Sale

Transaction.  Such business reasons include, but are not limited to, the following: (i) the Asset

Purchase Agreement constitutes the highest and best offer for the Purchased Assets; (ii) the

Buyer has agreed to assume the Assumed Liabilities; (iii) the Sale Transaction maximizes the

value of the Debtors’ estates; and (iv) unless the Sale Transaction and all of the other

transactions contemplated by the Transaction Documents are concluded expeditiously, as

provided for in the Motion, the Bidding Procedures, and pursuant to the Asset Purchase

Agreement, recoveries to creditors and, if there is sufficient value, other stakeholders, may be

diminished.

Q. O. The Debtors and their professionals actively marketed the Purchased Assets to

potential buyers, as set forth in the Motion and in accordance with the Bidding Procedures Order.

The bidding and auction process set forth in the Bidding Procedures Order and the Bidding

Procedures afforded a full and fair opportunity for any entity to make a higher or otherwise better

offer to purchase the Purchased Assets than the offer memorialized by the Asset Purchase

Agreement.  Based upon the record of these proceedings, all creditors and other parties in

interest and all prospective bidders have been afforded a reasonable and fair opportunity to bid

for the Purchased Assets.

R. P. No other person or entity or group of persons or entities has offered to purchase

the Purchased Assets for an amount that would give equal or greater economic value to the

Debtors and their estates in the aggregate than the value being provided pursuant to the Asset
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Purchase Agreement.  Among other things, the Sale Transaction is the best alternative available

to the Debtors to maximize the return to their estates.  The terms and conditions of the Asset

Purchase Agreement, including the consideration to be realized by the Debtors, are fair and

reasonable.  Given all of the circumstances of the Chapter 11 Cases and the adequacy and fair

value of the consideration provided under the Asset Purchase Agreement, approval of the

Motion, the Asset Purchase Agreement, and the transactions contemplated thereby and hereby,

including the Sale Transaction and the assumption and assignment of the Assumed Contracts, is

in the best interest of the Debtors, their estates and creditors, and all other parties in interest.

S. Q. Arms-Length Sale.  The Transaction Documents were negotiated, proposed,

and entered into by the Debtors and the Buyer without collusion, in good faith, and at

arm’s-length.  None of the Debtors or any of the Buyer Parties,  or any of their respective

representatives has engaged in any conduct that would cause or permit the Transaction

Documents, or the consummation of the Sale Transaction, to be avoidable or avoided, or for

costs or damages to be imposed, under section 363(n) of the Bankruptcy Code, or has acted in

bad faith or in any improper or collusive manner with any entity in connection therewith.

Specifically, the Buyer has not acted in a collusive manner with any person or entity and the

Purchase Price was not controlled by any agreement among bidders.

T. R. Good Faith Buyer.  The Buyer is a good faith Buyer for value within the

meaning of section 363(m) of the Bankruptcy Code and, as such, is entitled to full protections

afforded under section 363(m) of the Bankruptcy Code and any other applicable or similar

bankruptcy and non-bankruptcy law.  The Buyer and its management, members, managers,

officers, directors, employees, agents and, representatives have proceeded in good faith in all

respects in connection with these Chapter 11 Cases and the Sale Transaction.  Furthermore, the
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Buyer is not an “insider” (as defined under section 101(31) of the Bankruptcy Code) of any

Debtor.  Without limiting the foregoing: (i) the Buyer recognized that the Debtors were free to

deal with any other party interested in purchasing the Purchased Assets; (ii) the Buyer complied

in all respects with the provisions in the Bidding Procedures Order; (iii) the Buyer agreed to

subject its bid to the competitive Bidding Procedures set forth in the Bidding Procedures Order;

(iv) all consideration to be provided by the Buyer in connection with the Sale Transaction

havehas been disclosed; (v) no common identity of directors, officers or controlling stockholders

exists among the Buyer and the Debtors; (vi) the negotiation and execution of the Transaction

Documents were at arm’s-length and in good faith, and at all times each of the Buyer and the

Debtors were represented by competent counsel of their choosing; and (vii) the Buyer has not

acted in a collusive manner with any person or entity. The Buyer will be acting in good faith

within the meaning of section 363(m) of the Bankruptcy Code in closing the transactions

contemplated by the Asset Purchase Agreement and the Transaction Documents.

U. S. Property of the Estate.  The Purchased Assets constitute property of the

Debtors’ estates and title thereto is vested in the Debtors’ estates within the meaning of section

541(a) of the Bankruptcy Code.

V. T. Free and Clear Sale.  The Debtors may sell the Purchased Assets free and clear

of all Encumbrances, claims (including any “claims” as defined in section 101(5) of the

Bankruptcy Code), rights, obligations, Liabilities, setoff (to the extent not taken prepetition) and

other interests of any kind or nature whatsoever against the Debtors or the Purchased Assets

(other than Permitted Encumbrances and the Assumed Liabilities), including, without limitation,

other than Permitted Encumbrances and the Assumed Liabilities, any Liabilities, debts, or

obligations arising under or out of, in connection with, or in any way relating to, any acts or
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omissions, indentures, loan agreements, instruments, leases, agreements, collective bargaining

agreements, conditional sale or other title retention agreements, suits, judgments, demands,

guaranties, contractual commitments, licenses, restrictions, options, rights of first refusal, offsets

(to the extent not taken prepetition), Contracts,  rights of recovery, claims for reimbursement,

contribution, indemnity, exoneration, products liability, breach of warranty, alter-ego,

environmental liabilities, labor and employment claims (whether or not under a labor

agreement), employee pension or benefit plan claims (including multiemployer benefit plan

claims), including any withdrawal or termination liability thereunder, workers’ compensation

claims, retiree medical benefits claims, liabilities related to the Employee Retirement Income

Security Act of 1974, liabilities related to the Worker Adjustment and Retraining Notification

Act of 1988, liabilities related to the Internal Revenue Code, or any other liability relating to the

Debtors’ current and former employees, claims for taxes of or against the Debtors or their assets,

any derivative, vicarious, transfer or successor liability claims, and any other rights or causes of

action (whether in law or in equity, under any law, statute, rule or regulation of the United States,

any state, territory, or possession thereof or the District of Columbia), whether arising prior to or

subsequent to the Petition Date, whether known or unknown, choate or inchoate, filed or unfiled,

scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or

unperfected, allowed or disallowed, asserted or unasserted, material or non-material, disputed or

undisputed, matured or unmatured, liquidated or unliquidated, or contingent or non-contingent,

and whether imposed by agreement, understanding, law, equity or otherwise, including, without

limitation, any and all claims otherwise arising under doctrines of successor liability, in each

case, arising under or out of, in connection with, or in any way related to the Debtors (or their

predecessors), the Debtors’ interests in the Purchased Assets, the operation of the Debtors’
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businesses before the Closing, or the transfer of the Debtors’ interests in the Purchased Assets to

the Buyer, and all Excluded Liabilities (collectively, and excluding any Permitted Encumbrances

and Assumed Liabilities, the “Interests”), because, with respect to each person or entity

asserting an Interest, one or more of the standards set forth in sections 363(f)(1)-(5) of the

Bankruptcy Code has been satisfied. Each person or entity with an Interest in or against the

Purchased Assets: (i) has, subject to the terms and conditions of this Order, consented to the Sale

Transaction or is deemed to have consented to the Sale Transaction; (ii) could be compelled in a

legal or equitable proceeding to accept money satisfaction of such Interest; or (iii) otherwise falls

within one or more of the other subsections of section 363(f) of the Bankruptcy Code.  All

holders of Interests who did not object or withdrew objections to the Sale Transaction are

deemed to have consented to the Sale Transaction pursuant to section 363(f)(2) of the

Bankruptcy Code. All holders of Interests are adequately protected—thus satisfying section

363(e) of the Bankruptcy Code—by having their Interests, if any, attach to the proceeds of the

Sale Transaction ultimately attributable to the property against or in which they assert such

Interests, or other specifically dedicated funds, in the same order of priority and with the same

validity, force, and effect that such holder had prior to the Sale Transaction, subject to any rights,

claims, and defenses of the Debtors or their estates, as applicable.

W. U. The Buyer would not have entered into the Asset Purchase Agreement and

would not consummatehave consummated the transactions contemplated thereby, including the

Sale Transaction and the assumption and assignment of the Assumed Contracts by the Buyer, (i)

if the transfer of the Purchased Assets was not free and clear of all Interests, including rights or

claims based on any successor or transferee liability, of any kind or nature whatsoever (except as

expressly set forth in the Asset Purchase Agreement or this Order with respect to Permitted
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Encumbrances and Assumed Liabilities) or (ii) if the Buyer,  or any Affiliates of the Buyer

(including the Assignee), or any past, present or future members, partners, principals, or equity

security holders (or equivalent), whether direct or indirect, lenders, subsidiaries, parents,

divisions, funds, agents, representatives, insurers, attorneys, successors or assigns of the Buyer,

or any of the directors, managers, officers, employees, agents, representatives, attorneys,

contractors, subcontractors, independent contractors, owners, or insurance companies of any of

the foregoing (collectively, and each in their capacity as such, “Buyer Parties”) would, or in the

future could, be liable for any such Interests.  The Buyer will not consummate the transactions

contemplated by the Asset Purchase Agreement, including the Sale Transaction and the

assumption and assignment of the Assumed Contracts, unless this Court expressly orders that

none of the Buyer, the other Buyer Parties, or the Purchased Assets will have any Liability

whatsoever with respect to, or be required to satisfy in any manner, whether at law or equity, or

by payment, setoff, or otherwise, directly or indirectly, any Interest.

X. V. Not transferring the Purchased Assets to the Buyer free and clear of all

Interests would adversely impact the Debtors’ efforts to maximize the value of their estates, and

the transfer of the Purchased Assets to the Buyer other than pursuant to a transfer that is free and

clear of all Interests would be of substantially less benefit to the Debtors’ estates.  The total

consideration to be provided under the Asset Purchase Agreement reflects the Buyer’s reliance

on this Order to provide the Buyer, pursuant to sections 105(a) and 363(f) of the Bankruptcy

Code, with title to and possession of the Purchased Assets free and clear of all Interests.

Y. W. Assumption of Executory Contracts.  The Debtors have demonstrated that it is

an exercise of their sound business judgment to assume and assign the Assumed Contracts to the

Buyer in connection with the consummation of the Sale Transaction, and the assumption and
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assignment of the Assumed Contracts is in the best interests of the Debtors and their estates.

The Assumed Contracts being assigned to the Buyer are an integral part of the Asset Purchase

Agreement and the Sale Transaction and, accordingly, such assumption and assignment of the

Assumed Contracts is reasonable, enhances the value of the Debtors’ estates, and does not

constitute unfair discrimination.

Z. X. Cure/Adequate Assurance.  In accordance with the Asset Purchase Agreement,

the Debtors or the Buyer, as applicable, have (i) cured, or have provided adequate assurance of

cure, of any default existing under any of the Assumed Contracts, within the meaning of sections

365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code, and (ii) provided compensation or

adequate assurance of compensation to any party for any actual pecuniary loss to such party

resulting from a default prior to the date hereof under any of the Assumed Contracts within the

meaning of section 365(b)(1)(B) of the Bankruptcy Code.  The Buyer has provided adequate

assurance of future performance of and under the Assumed Contracts within the meaning of

sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code.

AA. Y. Prompt Consummation.  The sale of the Purchased Assets must be approved

and consummated promptly to preserve the value of the Purchased Assets.  Therefore, time is of

the essence in consummating the Sale Transaction, and the Debtors and the Buyer intend to close

the Sale Transaction as soon as reasonably practicable.  The Debtors have demonstrated

compelling circumstances and a good, sufficient, and sound business purpose and justification

for the immediate approval and consummation of the transactions contemplated by the Asset

Purchase Agreement, the Transaction Documents and this Order, including the Sale Transaction.

The Buyer, being a good faith Buyer under section 363(m) of the Bankruptcy Code, may close

the Sale Transaction contemplated by the Asset Purchase Agreement at any time after entry of
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this Order, subject to the terms and conditions of the Asset Purchase Agreement.  Accordingly,

there is cause to lift the stay contemplated by Bankruptcy Rules 6004 and 6006 with regards to

the transactions contemplated by this Order.

BB. Z. No Fraudulent Transfer.  The Transaction Documents were not entered into for

the purpose of hindering, delaying or defrauding creditors under the Bankruptcy Code or under

the laws of the United States, any state, territory, possession or the District of Columbia, and

none of the parties to the Transaction Documents are consummating the Sale Transaction for any

other fraudulent or otherwise improper purpose.

CC. AA. Fair Consideration.  The consideration provided by the Buyer for the

Purchased Assets pursuant to the Asset Purchase Agreement (i) is fair and reasonable, (ii) is the

highest and best offer for the Purchased Assets, (iii) will provide a greater recovery for the

Debtors’ creditors than would be provided by any other available alternative, and (iv) constitutes

reasonably equivalent value, fair consideration and fair value under the Bankruptcy Code and

under the laws of the United States, any state, territory, possession or the District of Columbia

(including the Uniform Fraudulent Conveyance Act, the Uniform Fraudulent Transfer Act, and

the Uniform Voidable Transactions Act), and any other applicable law.

DD. BB. Buyer Not an Insider and No Successor Liability.  Since the Resignation

Date, prior to the Closing Date, the Buyer was not an “insider” or “affiliate” of the Debtors, as

those terms are defined in the Bankruptcy Code, and no common identity of incorporators,

directors or controlling stockholders exists between the Buyer and the Debtors. Burns

Declaration at ¶¶ 6, 7. The transfer of the Purchased Assets to the Buyer, the assumption of the

Assumed Liabilities by the Buyer and the consummation of the Sale Transaction (including any

individual elements of the Sale Transaction), except as otherwise set forth in the Asset Purchase
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Agreement, do not, and will not, subject the Buyer Parties to any Liability whatsoever, with

respect to the operation of the Debtors’ businesses prior to the Closing or by reason of such

transfer under the laws of the United States, any state, territory, or possession thereof, or the

District of Columbia, based, in whole or in part, directly or indirectly, in any theory of law or

equity including any laws affecting antitrust, successor, transferee or vicarious liability. Pursuant

to the Asset Purchase Agreement, the Buyer is not purchasing all of the Debtors’ assets in that

the Buyer is not purchasing any of the Excluded Assets or assuming the Excluded Liabilities, and

the Buyer is not holding itself out to the public as a continuation of the Debtors. None of the

Buyer Parties, as a result of any action taken in connection with the Sale Transaction (including

by consummating the Sale Transaction), is a successor to or a mere continuation of any of the

Debtors or their respective estates and there is no continuity or common identity between the

Buyer and the Debtors.  The Sale Transaction does not amount to a consolidation, merger or de

facto merger of the Buyer and the Debtors and/or the Debtors’ estates.  There is not substantial

continuity between any of the Buyer Parties and the Debtors, and there is no continuity of

enterprise between the Debtors and the Buyer Parties.  None of the Buyer Parties constitute a

successor to the Debtors or the Debtors’ estates.  The Buyer does not assume any obligations or

Liability of any Debtor or any Debtor’s estate, except as expressly provided in the Asset

Purchase Agreement.

EE. CC. Binding Agreement.  The Transaction Documents are, or upon the execution

of thereof by the parties thereto, will be, valid and binding contracts between the Debtors and the

Buyer and shall be enforceable pursuant to their terms.  Notwithstanding anything contained

herein, the Transaction Documents or any further order of the Court to the contrary, the

Transaction Documents and consummation of the Sale Transaction shall be, to the extent
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provided in the Transaction Documents, specifically enforceable against and binding upon the

Debtors and any estate representative, including any chapter 7 trustee or chapter 11 trustee

appointed in any of the Debtors’ cases, any plan administrator, litigation trustee or liquidation

trustee appointed in the Chapter 11 Cases or any successor cases, creditors and all other

parties-in-interest, and shall not be subject to rejection or avoidance by the foregoing parties or

any other person or entity.

FF. DD. Legal, Valid Transfer.  The Debtors have full corporate power and authority

(i) to perform all of their obligations under the Transaction Documents and (ii) to consummate

the Sale Transaction.  The transfer of the Purchased Assets to the Buyer will be a legal, valid,

and effective transfer of the Purchased Assets, and will vest the Buyer with all right, title, and

interest of the Debtors in and to the Purchased Assets free and clear of all Interests, except as

expressly as set forth in the Asset Purchase Agreement.  The Purchased Assets constitute

property of the Debtors’ estates and good title to the Purchased Assets is vested in the Debtors’

estates within the meaning of section 541(a) of the Bankruptcy Code.  The Debtors are the sole

and rightful owners of the Purchased Assets, and no other person or entity has any ownership

right, title, or interests therein.

GG. EE. Not a Sub Rosa Plan.  The Sale Transaction does not constitute a sub rosa

chapter 11 plan or an element of such plan for the Debtors, for which approval has been sought

without the protections that a disclosure statement would afford.  The Sale Transaction does not

(i) impermissibly restructure the rights of the Debtors’ creditors or equity interest holders,

(ii) impair or circumvent voting rights with respect to any future plan proposed by the Debtors,

(iii) impermissibly dictate a plan of reorganization for the Debtors, or (iv) classify claims or

equity interests, compromise controversies, or extend debt maturities.
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HH. FF. Consummation is Legal, Valid and Binding.  The consummation of the Sale

Transaction is legal, valid and properly authorized under all applicable provisions of the

Bankruptcy Code, including sections 105(a), 363(b), 363(f), 363(m), and 365 of the Bankruptcy

Code, and all of the applicable requirements of the Bankruptcy Code have been complied with in

respect of the transactions contemplated by the Asset Purchase Agreement and the other

Transaction Documents.  The transactions contemplated under the Transaction Documents and

this Order (including the Sale Transaction) are inextricably linked and collectively constitute a

single, integrated transaction.

II. GG. Legal and Factual Bases.  The legal and factual bases set forth in the Motion

and at the Sale Hearing establish just cause for the relief granted herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:

General Provisions

1. The Motion is GRANTED as set forth herein, and the Sale Transaction

contemplated thereby and by the Asset Purchase Agreement is approved, in each case, as set

forth in this Order.

2. This Court’s findings of fact and conclusions of law set forth in the Bidding

Procedures Order are incorporated herein by reference.

3. All objections to the Motion or the relief requested therein, the Transaction

Documents, the Sale Transaction, the entry of this Order, or the relief granted herein that have

not been withdrawn, waived, or settled, or not otherwise resolved pursuant to the terms hereof, if

any, are hereby DENIED and OVERRULED on the merits with prejudice.  All withdrawn

objections are deemed withdrawn with prejudice.  Those parties, including those holders of

Interests, who did not object to the Motion or the entry of this Order in accordance with the
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Bidding Procedures Order, or who withdrew their objections thereto, are deemed to have

consented to the relief granted herein for all purposes, including, without limitation, pursuant to

section 363(f)(2) of the Bankruptcy Code.  Those holders of Interests that have an Interest in the

Purchased Assets and who did object could be compelled in a legal or equitable proceeding to

accept money satisfaction of such Interest pursuant to section 363(f)(5) of the Bankruptcy Code

or fall within one or more of the other subsections of section 363(f) of the Bankruptcy Code and,

therefore, are adequately protected by having their Interests that constitute Interests in the

Purchased Assets, if any, attach solely to the proceeds of the Sale Transaction ultimately

attributable to the property in which they have an Interest, in the same order of priority and with

the same validity, force and effect that such holders had prior the Sale Transaction, subject to any

claims, setoffs, deductions, offsets and defenses of the Debtors to such Interests.  Any

counterparty to an Assumed Contract that has not actually filed with the Court an objection to the

assumption or assignment of such Assumed Contract as of the date specified in the Bidding

Procedures Order is deemed to have consented to such assumption and assignment.

Approval of the Sale of the Purchased Assets

4. The Asset Purchase Agreement, including any amendments, supplements and

modifications thereto, all other Transaction Documents, and all of the terms and conditions

therein, are hereby APPROVED in all respects.

5. Pursuant to sections 363(b) and (f) of the Bankruptcy Code, the sale of the

Purchased Assets to the Buyer pursuant to the Asset Purchase Agreement free and clear of all

Interests is approved in all respects.
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Sale and Transfer of the Purchased Assets

6. The consideration provided by the Buyer for the Purchased Assets under the Asset

Purchase Agreement is fair and reasonable and shall be deemed for all purposes to constitute

reasonably equivalent value, fair value, and fair consideration under the Bankruptcy Code and

the laws of the United States, any state, territory, possession, or the District of Columbia,

including without limitation the Uniform Fraudulent Transfer Act, the Uniform Voidable

Transactions Act, the Uniform Fraudulent Conveyance Act, and any other applicable law.  The

Sale Transaction may not be avoided or rejected by any person or entity, nor may any costs or

damages be imposed or awarded against the Buyer Parties,  under section 363(n) or any other

provision of the Bankruptcy Code.

7. The Sale Transaction authorized herein shall be of full force and effect, regardless

of the Debtors’ lack or purported lack of good standing in any jurisdiction in which the Debtors

are formed or authorized to transact business.  The automatic stay imposed by section 362 of the

Bankruptcy Code is modified to the extent necessary, without further order of this Court, to

implement the Sale Transaction and the provisions of this Order, including, without limitation, to

allow the Buyer to: (a) deliver any notice provided for in the Asset Purchase Agreement and any

of the other Transaction Documents; (b) take any and all actions permitted under the Asset

Purchase Agreement and any of the other Transaction Documents in accordance with the terms

and conditions thereof; and (c) take any and all actions necessary or appropriate to implement the

Sale Transaction.

8. Subject to the terms, conditions, and provisions of this Order, all persons and

entities are hereby forever prohibited and barred from taking any action that would adversely

affect or interfere, or that would be inconsistent (a) with the ability of the Debtors to sell and

Case 23-10831-MFW    Doc 562-3    Filed 10/16/23    Page 23 of 53



AMERICAS 124485826

23

transfer the Purchased Assets to the Buyer, and assume and assign the Assumed Contracts, in

accordance with the terms of the Transaction Documents and this Order, (b) with the ability of

the Buyer to acquire, take possession of, use and operate the Purchased Assets and the Assumed

Contracts in accordance with the terms of the Transaction Documents and this Order and (c) with

the ability of the Debtors and the Buyer to consummate the transactions contemplated by the

Transaction Documents or to perform their respective obligations under any of the Transaction

Documents; provided, however, that the foregoing restriction shall not impair the right of any

party in interest with the requisite standing to appeal this Order in accordance with applicable

law or opposing any appeal of this Order.

9. Pursuant to sections 105, 363, and 365 of the Bankruptcy Code, the Debtors are

hereby authorized, empowered and directed to, and shall, take any and all actions necessary or

appropriate to (a) sell the Purchased Assets to the Buyer, (b) assume and assign the Assumed

Agreements to the Buyer; (c) consummate the Sale Transaction in accordance with, and subject

to the terms and conditions of, this Order, the Asset Purchase Agreement, and the other

Transaction Documents, and (d) transfer and assign to the Buyer all right, title and interest

(including common law rights) to all property, licenses and rights to be conveyed in accordance

with and subject to the terms and conditions of the Transaction Documents, in each case without

further notice to or order of this Court.  The Debtors are further authorized and directed to

execute and deliver, and are empowered to perform under, consummate and implement, the

Transaction Documents, together with all additional instruments and documents that may be

reasonably necessary or desirable to implement the Asset Purchase Agreement, including the

related documents, exhibits and schedules, and to take all further actions as may be reasonably

requested by the Buyer for the purposes of assigning, transferring, granting, conveying and
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conferring to the Buyer or reducing to possession, the Purchased Assets, or as may be necessary

or appropriate to the performance of the Debtors’ obligations as contemplated by the Transaction

Documents, without further notice to or order of this Court.  Neither the Buyer nor the Debtors

shall have any obligation to proceed with consummating the Sale Transaction until all conditions

precedent to their obligations to do so under the applicable Transaction Documents have been

met, satisfied or waived.

10. Pursuant to sections 363(b), 363(f), and 365 of the Bankruptcy Code, the

Purchased Assets shall be transferred to the Buyer at Closing free and clear of all Interests.  On

and after the Closing Date, any person or entity that has an Interest against or in the Purchased

Assets is authorized and directed to execute such documents and take all other actions as may be

necessary or reasonably requested by the Buyer to release its Interests in or against the Purchased

Assets, if any, as such Interests may have been recorded or otherwise exist.  If any such person or

entity shall not have delivered to the Debtors prior to the Closing Date, in proper form for filing

and executed by the appropriate parties, termination statements, instruments of satisfactions or

releases of all Interests that such person or entity has with respect to the Purchased Assets, or

otherwise, then (a) the Debtors are hereby authorized and directed to execute and file such

statements, instruments, releases and other documents on behalf of the person or entity with

respect to the Purchased Assets, (b) the Buyer is hereby authorized to file, register, or otherwise

record a certified copy of this Sale Order, which, once filed, registered or otherwise recorded,

shall constitute conclusive evidence of the release of all Interests in the Purchased Assets of any

kind or nature; provided that, notwithstanding anything in this Order, the Asset Purchase

Agreement or other Transaction Documents to the contrary, the provisions of this Order

authorizing and approving the transfer of the Purchased Assets free and clear of all Interests shall
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be self-executing, and neither the Debtors nor the Buyer shall be required to execute or file

releases, termination statements, assignments, consents, or other instruments in order to

effectuate, consummate, and implement the provisions of this Order, the Asset Purchase

Agreement or any of the other Transaction Documents, and (c) upon consummation of the Sale

Transaction, the Buyer may seek in this Court or any other court to compel appropriate parties to

execute termination statements, instruments of satisfaction, and releases of all Interests that are

extinguished or otherwise released pursuant to this Order with respect to the Purchased Assets.

11. Following the Closing Date, the Buyer may, but shall not be required to, file or

record a certified copy of this Order in any filing or recording office in any federal, state, county,

or other jurisdiction in which the Debtors are formed or have real or personal property, or with

any other appropriate clerk or recorder, and such filing or recording shall be accepted and shall

be sufficient to release, discharge, and terminate any of the Interests as set forth in this Order as

of the Closing and/or to transfer and assign any of the Purchased Assets to the Buyer as of the

Closing free and clear of any and all Interests.  Subject to the occurrence of the Closing, this

Order will be construed, and constitute for any and all purposes, a full and complete general

assignment, conveyance and transfer to the Buyer of the Purchased Assets or a bill of sale

transferring good and marketable title in the Purchased Assets to the Buyer.  Subject to the

occurrence of the Closing, this Order also shall be construed, and constitute for any and all

purposes, a complete and general assignment, conveyance and transfer of all right, title and

interest of the Debtors and each of their estates to the Buyer in the Assumed Contracts.  Each and

every federal, state, and local governmental agency or department is hereby directed to accept

any and all documents and instruments necessary and appropriate to consummate the
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transactions contemplated by this Order, the Asset Purchase Agreement and the other

Transaction Documents.

12. At Closing, all of the Debtors’ right, title, and interest in and to, and possession

of, the Purchased Assets shall be immediately vested in the Buyer pursuant to sections 105(a),

363(b), and 363(f) of the Bankruptcy Code.  Such transfer shall constitute a legal, valid,

enforceable, and effective transfer of the Purchased Assets.  All persons and entities who are

presently, or on the Closing Date may be, in possession of some or all of the Purchased Assets

are hereby directed to surrender possession of any and all portions of the Purchased Assets to the

Buyer on the Closing Date.  The Buyer is not acquiring any of the Excluded Assets or assuming

any of the Excluded Liabilities (as defined in the Asset Purchase Agreement).

13. Except as expressly permitted by the Asset Purchase Agreement or this Order, all

persons and entities, including, but not limited to, all debt security holders, equity security

holders, governmental, tax, and regulatory authorities, lenders, trade creditors, dealers,

employees, litigation claimants, parties to executory contracts and unexpired leases, customers,

licensors, current and former employees and other creditors, and all holders of Interests against

or in a Debtor or any of the Purchased Assets (whether legal or equitable, secured or unsecured,

matured or unmatured, contingent or noncontingent, senior or subordinated), arising under or out

of, in connection with, or in any way relating to, the Debtors, the Purchased Assets, the operation

of the Purchased Assets before the Closing, or the transactions contemplated by the Asset

Purchase Agreement, including the Sale Transaction or the transfer of the Purchased Assets and

the assumption and assignment of the Assumed Contracts, are forever barred, estopped, and

permanently enjoined from asserting, prosecuting, or otherwise pursuing such persons’ or

entities’ Interests, whether by payment, setoff (to the extent it was not taken prepetition), or
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otherwise, directly or indirectly (including, without limitation, taking any of the following

actions: (a) commencing or continuing in any manner any action or other proceeding; (b)

enforcing, attaching, collecting or recovering in any manner any judgment, award, decree, or

order; (c) creating, perfecting, or enforcing any Interest; (d) asserting an Interest as a setoff (to

the extent it was not taken prepetition) or right of subrogation of any kind against any obligation

due; (e) commencing or continuing any action in any manner or place that does not comply, or is

inconsistent, with the provisions of this Order or the agreements or actions contemplated or

taken in respect thereof; or (f) interfering with, preventing, restricting, prohibiting or otherwise

enjoining the consummation of the Sale Transaction), in the case of each of the foregoing,

against the Buyer, the other Buyer Parties, or any of their respective successors or assigns, their

respective assets or property and the Purchased Assets and the assumption and assignment of the

Assumed Contracts.  Following the Closing Date, no party shall interfere with the Buyer’s title to

use, enjoyment and operation of the Purchased Assets based on or related to any such Interest or

based on any action or failure to act of the Debtors in the Chapter 11 Cases or any successor

cases.

14. To the extent provided by section 525 of the Bankruptcy Code, no governmental

unit may deny, revoke, suspend, or refuse to renew any permit, license or similar grant relating to

the operation of the Purchased Assets on account of the filing or pendency of the Chapter 11

Cases or the consummation of the transactions contemplated by the Asset Purchase Agreement

or any of the other Transaction Documents, including the Sale Transaction and the transfer of the

Purchased Assets and the assumption and assignment of the Assumed Contracts.  Each and every

federal, state, and local governmental agency or department is hereby authorized and directed to

Case 23-10831-MFW    Doc 562-3    Filed 10/16/23    Page 28 of 53



AMERICAS 124485826

28

accept any and all documents and instruments necessary and appropriate to consummate the Sale

Transaction set forth in the Asset Purchase Agreement.

15. Subject to the terms and conditions of this Order, the transfer of the Purchased

Assets to the Buyer pursuant to the Asset Purchase Agreement and the consummation of the Sale

Transaction and any related actions contemplated hereby and thereby constitute a legal, valid,

and effective transfer of the Purchased Assets, do not require any consents of any Person or

entity other than as specifically provided for in the Asset Purchase Agreement, and shall vest the

Buyer with all right, title, and interest of the Debtors in and to the Purchased Assets free and

clear of all Interests of any kind or nature whatsoever.

Releases and No Successor Liability

16. None of the Buyer Parties is a “successor” to the Debtors or their estates by

reason of any theory of law or equity, and, except as otherwise expressly provided in the Asset

Purchase Agreement, none of the Buyer Parties shall assume, or be deemed to assume, or in any

way be responsible for any Liability or obligation of any of the Debtors and/or their estates with

respect to the Purchased Assets or otherwise (other than, in the case of the Buyer, the Assumed

Liabilities), including, but not limited to, under any bulk sales law, doctrine or theory of

successor liability, or similar theory or basis of liability or responsibility for any claim against

any Debtor or against an insider of any Debtor, or similar liability.  Except to the extent the

Buyer assumes Assumed Liabilities pursuant to the Asset Purchase Agreement, neither the

purchase of the Purchased Assets by the Buyer nor the fact that the Buyer is using any assets

previously operated by the Debtors will cause any of the Buyer Parties to be deemed a successor

in any respect to the Debtors’ businesses or operations or, except for the Assumed Liabilities,

incur any Liability derived therefrom of any kind or character, in whole or in part, directly or
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indirectly, including, but not limited to, an Interest or Liability arising under: (a) any employment

or labor agreements or the termination thereof; (b) any pension, welfare, compensation or other

employee benefit plans, agreements, practices and programs, including, without limitation, any

pension plan of or related to any of the Debtors or any of the Debtors’ predecessors or any

current or former employees of any of the foregoing, or the termination of any of the foregoing;

(c) the Debtors’ business operations or the cessation thereof; (d) any litigation involving one or

more of the Debtors; (e) any claims of any former employees of any of the Debtors; and (f) any

employee, workers’ compensation, occupational disease or unemployment or temporary

disability related law, including, without limitation, claims that might otherwise arise under or

pursuant to: (i) the Employee Retirement Income Security Act of 1974, as amended; (ii) the Fair

Labor Standards Act; (iii) Title VII of the Civil Rights Act of 1964; (iv) the Federal

Rehabilitation Act of 1973; (v) the National Labor Relations Act; (vi) the Worker Adjustment

and Retraining Notification Act of 1988; (vii) the Age Discrimination and Employee Act of 1967

and Age Discrimination in Employment Act, as amended; (viii) the Americans with Disabilities

Act of 1990; (ix) the Consolidated Omnibus Budget Reconciliation Act of 1985; (x) the

Multiemployer Pension Plan Amendments Act of 1980; (xi) state and local discrimination laws;

(xii) state and local unemployment compensation laws or any other similar state and local laws;

(xiii) state workers’ compensation laws; (xiv) any other state, local or federal employee benefit

laws, regulations or rules or other state, local or federal laws, regulations or rules relating to

wages, benefits, employment or termination of employment with any or all of the Debtors or any

of the Debtors’ predecessors; (xv) any antitrust laws; (xvi) any product liability or similar laws,

whether state, federal or otherwise; (xvii) any environmental laws, rules, or regulations,

including, without limitation, under the Comprehensive Environmental Response,
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Compensation, and Liability Act, 42 U.S.C. §§ 9601, et seq., or similar state statutes; (xviii) any

bulk sales or similar laws; (xix) any federal, state or local tax statutes, regulations or ordinances,

including, without limitation, the Internal Revenue Code of 1986, as amended; or (xx) any

common law doctrine of de facto merger or successor or transferee liability, successor-in-interest

liability theory or any other theory of or related to successor liability, whether known or

unknown as of the Closing Date, now existing or hereafter arising, whether asserted or

unasserted, fixed or contingent, or liquidated or unliquidated with respect to any of the Debtors

or any obligations of any of the Debtors arising prior to the Closing Date.

17. The Buyer has given substantial consideration under the Asset Purchase

Agreement, which consideration shall constitute valid and valuable consideration for the releases

of any potential claims of successor liability against the Buyer and which shall be deemed to

have been given in favor of the Buyer by all holders of Interests in or against the Debtors, or the

Purchased Assets.  Upon consummation of the Sale Transaction, the Buyer shall not by reason of

(i) the purchase of the Purchased Assets by the Buyer or any action taken in connection with the

Asset Purchase Agreement or Sale Transaction, or (ii) the fact that the Buyer is using any assets

previously operated by the Debtors, be deemed to (a) be the successor to any Debtor or any

assets of any Debtor, (b) have, de facto or otherwise, merged with or into any Debtor or any

Debtor’s estate, (c) have a common identity with any Debtor, (d) have a continuity of enterprise

with any Debtor, or (e) be a mere continuation, alter ego or substantial continuation of any

Debtor.

18. Except to the extent the Buyer has specifically agreed in the Asset Purchase

Agreement, the Buyer shall not have any liability, responsibility or obligation for any Interests,

claims, Liabilities or other obligations of the Debtors or their estates, including any Interests,
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claims, Liabilities or other obligations related to the Purchased Assets prior to the Closing Date.

Under no circumstances shall the Buyer be deemed a successor of or to the Debtors for any

Interests against, in or to the Debtors or the Purchased Assets.  For the purposes of this paragraph

of this Order, all references to the Buyer shall also include the Buyer Parties.

19. Upon entry of this Order, subject to the occurrence of the Closing, to the fullest

extent permitted under applicable law, (a) (i) the Buyer, (ii) each of the affiliates of the Buyer,

and (iii) each of the current or former officers, directors, employees, partners, members,

managers, advisors, predecessors, successors and assigns of any of the persons or entities

described in clause (a)(i) or clause (a)(ii), (collectively, and each in their capacity as such, the

“Buyer Releasing Parties”) shall be deemed to release and discharge the Debtor Releasing

Parties (as defined below), and (b) (i) the Debtors, and (ii) each of the current officers, directors,

employees, partners, members, managers, advisors, predecessors, successors and assigns of the

Debtors (collectively, and each in their capacity as such, the “Debtor Releasing Parties,” and

together with the Buyer Releasing Parties, the “Releasing Parties”) shall be deemed to release

and discharge the Buyer Releasing Parties, in each case, from any and all claims, interests,

obligations, rights, suits, damages, causes of action, remedies, and liabilities whatsoever,

including any derivative claims that such Releasing Party (or someone on its behalf) would have

been legally entitled to assert, whether known or unknown, foreseen or unforeseen, existing or

hereinafter arising, in law, equity, or otherwise, that such Releasing Party would have been

legally entitled to assert in its own right (whether individually or collectively) or on behalf of a

holder of any claim against a Releasing Party, based on or relating to, or in any manner arising

from, in whole or in part, the Sale Transaction, arising on or before the Closing Date; provided

that this paragraph shall not (1) release any Releasing Party from any claims or liabilities arising
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out of or relating to any act or omission of a Releasing Party that constitutes actual fraud, bad

faith, willful misconduct, or gross negligence, each solely to the extent as determined by a final

order of a court of competent jurisdiction, or (2) release any Releasing Party from any claims,

liabilities or obligations arising under (x) this Order, (y) the Asset Purchase Agreement, and (z)

the other Transaction Documents; provided further, that this paragraph shall not release (A) any

Buyer Releasing Parties from claims that are Excluded Assets under the Asset Purchase

Agreement or (B) any Releasing Parties from any claims, interests, obligations, rights, suits,

damages, causes of action, remedies, or liabilities whatsoever of any Releasing Party arising out

of, related to or in connection with any such Releasing Party's role as a former director, officer,

manager, officer, independent contractor, employee or equity holder of any Debtor, including,

without limitation, any indemnification obligations, whether contractual or otherwise, or rights

arising under insurance policies.

20. For the avoidance of any doubt, nothing in this Order or the Asset Purchase

Agreement shall release any of the Buyer Releasing Parties from any actions, causes of action,

claims, liabilities, demands, judgments, debts, or suits of any kind, nature and description

whatsoever relating to their role as a former director, officer, manager, independent contractor,

employee or equity holder of any Debtor.

Good Faith

21. The transactions contemplated by the Transaction Documents are undertaken by

the Buyer without collusion and in good faith, as that term is used in section 363(m) of the

Bankruptcy Code, and accordingly, the reversal or modification on appeal of the authorization

provided herein by this Order to consummate the Sale Transaction shall not alter, affect, limit, or

otherwise impair the validity of the sale of the Purchased Assets to the Buyer, including the
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transfer of the Purchased Assets and the assumption, assignment and/or transfer of the Assumed

Contracts. The Buyer is a good faith Buyer of the Purchased Assets within the meaning of

section 363(m) of the Bankruptcy Code and, as such, is entitled to, and is hereby granted, the full

rights, benefits, privileges and protections of section 363(m) of the Bankruptcy Code.  The

Debtors and the Buyer have acted, and will be acting, in good faith if they proceed to

consummate the Sale Transaction at any time after the entry of this Order.

22. As a good faith Buyer of the Purchased Assets, the Buyer has not entered into an

agreement with any other potential bidders and has not colluded with any of the other bidders,

potential bidders or any other parties interested in the Purchased Assets, and, therefore, neither

the Debtors nor any representative of or successor in interest to the Debtors’ estates nor any other

party in interest shall be entitled to bring any claim or cause of action against the Buyer or the

other Buyer Parties, and the Sale Transaction may not be avoided, in each case, pursuant to

section 363(n) of the Bankruptcy Code, and no party shall be entitled to any damages or other

recovery pursuant to section 363(n) of the Bankruptcy Code in respect of the Asset Purchase

Agreement, any of the other Transaction Documents or the Sale Transaction.

Assumption and Assignment of Assumed Contracts

23. Pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code, and subject to

and conditioned upon the Closing Date, the Debtors’ assumption and assignment to the Buyer,

and the Buyer’s assumption on the terms set forth in the Asset Purchase Agreement (including

pursuant to the designation rights set forth in Section 2.5 of the Asset Purchase Agreement), of

the Assumed Contracts is hereby approved, and the requirements of section 365(b)(1) of the

Bankruptcy Code with respect thereto are hereby deemed satisfied.
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24. The Buyer has provided adequate assurance of future performance for the

Assumed Contracts within the meaning of sections 365(b)(1)(C), 365(b)(3) (to the extent

applicable) and 365(f)(2)(B) of the Bankruptcy Code.

25. The Debtors are hereby authorized and directed in accordance with sections

105(a), 363 and 365 of the Bankruptcy Code to (a) assume and assign to the Buyer, effective

upon the Closing Date (or such later date as provided in the Asset Purchase Agreement), the

Assumed Contracts free and clear of all Interests of any kind or nature whatsoever and (b)

execute and deliver to the Buyer such documents or other instruments as may be necessary to

assign and transfer the Assumed Contracts to the Buyer.

26. The Assumed Contracts shall be transferred to, and remain in full force and effect

for the benefit of, the Buyer in accordance with their respective terms, notwithstanding any

provision in any such Assumed Contract (including those of the type described in sections

365(b)(2) and (f) of the Bankruptcy Code) that prohibits, restricts, or conditions such assignment

or transfer and, pursuant to section 365(k) of the Bankruptcy Code, the Debtors shall be relieved

from any further liability with respect to the Assumed Contracts after such assignment to and

assumption by the Buyer, except as provided in the Asset Purchase Agreement.

27. Upon the Closing Date or such other date as set forth in the Asset Purchase

Agreement, in accordance with sections 363 and 365 of the Bankruptcy Code, the Buyer shall be

fully and irrevocably vested in all right, title, and interest of the Debtors in each Assumed

Contract free and clear of Interests of any kind or nature whatsoever.  The Debtors shall

cooperate with, and take all actions that are commercially reasonable and that have been

reasonably requested by,  the Buyer to effectuate the foregoing, as further provided in the Asset

Purchase Agreement.
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28. Upon the Closing Date, Buyer shall be deemed to be substituted for all purposes

as a party to all Assumed Contracts in the place of the Debtors, and shall have any and all rights

and benefits of the Debtors under all such Assumed Contracts without interruption or

termination of any kind, and all terms thereof applicable to the Debtors shall apply to such entity

as if such Assumed Contracts were amended to replace the Debtors with such entity and all

references in an Assumed Contract to one or more of the Debtors or an affiliate of a Debtor shall

be deemed modified to be a reference to Buyer.

29. All counterparties to the Assumed Contracts shall be deemed to have consented to

such assumption and assignment under section 365(c)(1)(B) of the Bankruptcy Code and any

other applicable law, and the Buyer shall enjoy all of the Debtors’ rights, benefits, and privileges

under each such Assumed Contract as of the applicable date of assumption and assignment

without the necessity to obtain any non-Debtor parties’ written consent to the assumption or

assignment thereof.

30. Upon the Debtors’ assumption and assignment of the Assumed Contracts and

payment of the relevant Cure Amount, if any, by the Debtors or the Buyer (as applicable), no

default shall exist under any Assumed Contract and no counterparty to any such Assumed

Contract shall be permitted to declare or enforce a default by the Debtors or the Buyer thereunder

or otherwise take action against the Buyer relating to any of the Debtors’ financial condition,

change in control, bankruptcy or failure to perform any of its pre-closing obligations under the

relevant Assumed Contract.  Any provision in an Assumed Contract that prohibits or conditions

the assignment or sublease of such Assumed Contract (including the granting of a lien therein) or

allows the counterparty thereto to terminate, recapture, impose any penalty, declare a default,

condition a renewal or extension, or modify any term or condition upon any assignment or
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sublease of such Assumed Contract, or upon the consummation or occurrence of any change of

control of any of the Debtors, constitutes an unenforceable anti-assignment provision that is void

and of no force and effect only in connection with the assumption and assignment of such

Assumed Contract to the Buyer.  The failure of the Debtors (prior to Closing) or the Buyer

(subsequent to Closing) to enforce at any time one or more terms or conditions of any Assumed

Contract shall not be a waiver of such terms or conditions, or of the Debtors’ and the Buyer’s

rights to enforce every term and condition of the Assumed Contract.  Nothing in this Order, the

Motion, or in any notice or any other document is or shall be deemed an admission by the

Debtors that any Assumed Contract is an executory contract or unexpired lease under section 365

of the Bankruptcy Code, or, subject to the terms of the Asset Purchase Agreement, that any

Contract must be assumed and assigned in order to consummate the Sale Transaction.

31. Pursuant to section 365(f) of the Bankruptcy Code, the assignment by the Debtors

to the Buyer of the Assumed Contracts shall not be a default thereunder.  All defaults or other

obligations of the Debtors under the Assumed Contracts arising or accruing prior to the Closing

Date (without giving effect to any acceleration clauses or any default provisions of the kind

specified in section 365(b)(2) of the Bankruptcy Code) shall be cured by the Debtors or the

Buyer (as applicable, as provided in the Asset Purchase Agreement) on or prior to the Closing

Date (or as otherwise agreed with the counterparty to such Assumed Contract), and the Buyer

shall have no liability or obligation arising or accruing under the Assumed Contracts prior to the

Closing, except as otherwise expressly provided in the Asset Purchase Agreement.

32. As applicable, the Sale Transaction and assumption and assignment of the

Assumed Contracts approved herein includes the conveyance of all beneficial rights, easements,

permits, licenses, servitudes, rights-of-way, surface leases and other surface rights, and all
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contracts, agreements, and instruments by which they are bound, appurtenant to, and used or held

for use in connection with the Assumed Contracts.

33. All counterparties to the Assumed Contracts shall cooperate and expeditiously

execute and deliver, upon the reasonable requests of the Buyer, and shall not charge the Buyer

for, any instruments, applications, consents, or other documents which may be required or

requested by any public or quasi-public authority or other party or entity to effectuate the

applicable transfers in connection with the Sale Transaction.

34. Each non-Debtor party to an Assumed Contract hereby is forever barred,

estopped, and permanently enjoined from raising or asserting against (a) the Debtors, the Buyer,

the Buyer Parties, or the property of such parties, any fee, acceleration, default, loss of rights,

increase in obligations, breach or claim of loss, penalty, or condition to assignment, existing,

arising under or related to the Assumed Contracts, existing as of the date that such Assumed

Contracts are assumed, or arising by reason of the consummation of transactions contemplated

by the Asset Purchase Agreement (including the Sale Transaction and the assumption and

assignment of the Assumed Contracts or any state of facts, events, circumstances or occurrences

resulting therefrom), including, without limitation, any breach related to or arising out of

change-in-control provisions in such Assumed Contracts, or any purported written or oral

modification to the Assumed Contracts and (b) the Buyer (or its property, including the

Purchased Assets) any claim, counterclaim, breach, condition, or setoff (to the extent it was not

taken prepetition) asserted, or assertable against the Debtors existing prior to the Closing or

arising by reason of the Closing except for the Assumed Liabilities.  Each non-Debtor party to an

Assumed Contract is forever barred, estopped and permanently enjoined from setting off (to the

extent such setoff was not taken prepetition) any amounts owed by them, including Cure
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Amounts, to the Buyer under an Assumed Contract against amounts owed or asserted to be owed

to them by any of the Debtors under any Contract that is not assigned to the Buyer or any other

Claim held by such counterparty against the Debtors.  Notwithstanding the foregoing sentence or

any other provision of this Order or the Asset Purchase Agreement to the contrary, the Sale

Transaction is not entitled to a tax exemption under section 1146(a) of the Bankruptcy Code.

35. Any party that may have had the right to consent to the assignment of an Assumed

Contract or a change of control with respect to the Debtors, or to assert or claim any default or

violation under an Assumed Contract as a result of or related to the assignment of an Assumed

Contract or a change of control with respect to the Debtors, is deemed to have consented to such

assignment for purposes of section 365 of the Bankruptcy Code or change of control, or is

deemed to have irrevocably waived any such default or violation, if such party failed to timely

object to the assumption and assignment of such Assumed Contract.

36. The Buyer shall not be required, pursuant to section 365(l) of the Bankruptcy

Code or otherwise, to provide any additional deposit or security with respect to any of the

Assumed Contracts to the extent not previously provided by the Debtors.

37. The deadline for a non-Debtor counterparty to file an objection to the stated Cure

Amounts in the Cure Notices as applicable (a “Cure Objection”) has expired and, to the extent

any such party timely filed a Cure Objection, [all such Cure Objections have been resolved,

withdrawn, overruled, or continued to a later hearing by agreement of the parties.]  To the extent

that any non-Debtor counterparty did not timely file a Cure Objection by the applicable objection

deadline listed in the Cure Notices (the “Cure Objection Deadline”), such party shall be

deemed to have consented to the (x) assumption and assignment of the Assumed Contract and

(y) proposed Cure Amount set forth on the Cure Notices.
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38. Upon payment of any such Cure Amount with respect to an Assumed Contract as

provided for herein, the contract counterparties to such Assumed Contract are hereby enjoined

from taking any action against the Debtors, the Buyer, the other Buyer Parties or the Purchased

Assets with respect to any claim for breach or default under such Assumed Contract arising or

existing prior to the date such Assumed Contract is assumed by the applicable Debtor or any

pecuniary loss resulting therefrom.

39. To the extent a party is to receive a Cure Amount payment pursuant to the Order

and such party has asserted a lien against the Debtors’ or their customer’s assets or work such

party shall be required to execute a lien release, and provide evidence thereof to both the Debtors

and the Buyer, as a condition to receiving such cure payment.

40. The Cure Amounts represent the amounts owed that are accrued but unpaid and

any other amounts to cure any defaults existing under the Assumed Contracts as of the Closing

Date. The payment of the applicable Cure Amounts (if any) shall effect a cure of all defaults

existing as of the date that the applicable Assumed Contracts are assumed and shall compensate

for any actual pecuniary loss to such contract counterparty resulting from such default.

41. Notwithstanding anything to the contrary in this Order, or any notice related

thereto, the Employee Benefits Agreements (as defined in the Objection of Cigna to Notice of (I)

Potential Assumption and Assignment of Executory Contracts and Unexpired Leases and (II)

Cure Amounts [D.I. 338] (the “Cigna Objection”)) shall not be assumed and assigned to the

Buyer as part of the Sale Transaction.  This moots the Cigna Objection.

42. Notwithstanding anything to the contrary in this Order, the APA or any sale

related documents, (a) no agreements (the “Oracle Agreements”) between Oracle America, Inc.

(or any of its predecessors-in-interest) (collectively, “Oracle”) and the Debtors are being
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assumed, assigned or otherwise transferred to the Buyer, as part of this sale transaction, and (b)

there shall be no shared or transitional use of any of the Oracle  products or services by any third

party other than those authorized under the Oracle Agreements, all without a further order of the

Court, with notice and opportunity to be heard by Oracle, or express written consent by Oracle.

43. For the avoidance of any doubt, the Debtors are not assuming and assigning to the

Purchaser the Intellectual Property License Agreement dated November 7, 2019 (“License

Agreement”) by and between Workhorse Group Inc. (“Workhorse”) and Lordstown Motor

Corp. as part of the Sale Transaction.  The Purchaser is not purchasing, and the Debtors are not

assigning, any intellectual properties of Workhorse.  Nothing in this Order shall affect, modify,

waive, prime, subordinate, or impair any rights of (a) Workhorse against the Debtors in

connection with the License Agreement or (b) the Debtors against Workhorse in connection with

the License Agreement.

44. Notwithstanding anything herein or in the Asset Purchase Agreement, this Order

is without prejudice to the rights reserved by Elaphe Propulsion Technologies, Ltd. (“Elaphe”)

in Elaphe’s reservations of rights filed with respect to the Debtors’ proposed cure amount in

connection with the assumption and assignment of the License Agreement dated March 2020, as

amended by the First Amendment to License Agreement dated July 21, 2020.

Additional Provisions

45. 41. On the Closing Date, the Debtors and the Buyer are authorized to take such

actions as may be necessary or appropriate to obtain a release of any and all Interests in, on or

against the Purchased Assets, if any, and to the extent contemplated hereby and by the Asset

Purchase Agreement.  This Order (a) shall be effective as a determination that, as of the Closing

Date, (i) no claims other than the Assumed Liabilities will be assertable against any Buyer Party,
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or any of its respective assets, in each case by reason of the purchase of the Purchased Assets by

the Buyer or any action taken by the Buyer in connection with the Asset Purchase Agreement or

Sale Transaction, or the fact that the Buyer is using any assets previously operated by the

Debtors, (iiiii) all Interests of any kind or nature whatsoever existing as to the Purchased Assets

prior to the Closing have been, and are, unconditionally released, discharged and terminated, and

(iviii) that the conveyances described herein have been effected, and (b) is and shall be binding

upon and shall govern the acts of all persons and entities, including all filing agents, filing

officers, title agents, title companies, recorders of mortgages, recorders of deeds, registrars of

deeds, registrars of patents, trademarks, or other intellectual property, administrative agencies,

governmental departments, secretaries of state, federal, state, and local officials, and all other

persons and entities who may be required by operation of law or by reason of the duties of their

office or contract, to accept, file, register or otherwise record or release any documents or

instruments, or who may be required to report or insure any title or state of title in or to any of

the Purchased Assets.  Each  of the foregoing persons and entities is hereby directed to accept for

filing any and all documents and instruments necessary and appropriate to consummate the

transactions contemplated by the Asset Purchase Agreement and the other Transaction

Documents.  The Buyer and the Debtors shall take such further steps and execute such further

documents, assignments, instruments and papers as shall be reasonably requested by the other to

implement and effectuate the transactions contemplated in this paragraph.  All Interests of record

as of the date of this Order shall be forthwith deemed removed and stricken as against the

Purchased Assets.  All persons and entities described in this paragraph are authorized and

specifically directed to strike all such recorded Interests against the Purchased Assets from their

records, official and otherwise.
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46. 42. If any person or entity that has filed statements or other documents or

agreements evidencing Interests in, on or against any of the Purchased Assets does not deliver to

the Debtors or the Buyer prior to the Closing Date, in proper form for filing and executed by the

appropriate parties, termination statements, instruments of satisfaction, releases of liens and

easements, and any other documents necessary for the purpose of documenting the release of all

interests and other interests that the person or entity has or may assert with respect to any of the

Purchased Assets in any required jurisdiction, the Debtors and/or the Buyer are hereby

authorized to execute and file such statements, instruments, releases and other documents on

behalf of such person or entity with respect to any of the Purchased Assets in any required

jurisdiction. This Order constitutes authorization under all applicable jurisdictions and versions

of the Uniform Commercial Code and other applicable law for the Buyer to file UCC and other

applicable termination statements with respect to all Interests in, on, or against the Purchased

Assets.

47. 43. The Debtors will cooperate with the Buyer and the Buyer will cooperate with

the Debtors, in each case to consummate the transactions contemplated in the Asset Purchase

Agreement and the other Transaction Documents in accordance with their terms and conditions,

and the Debtors will make such modifications or supplements to any bill of sale or other

document executed in connection with the Closing to facilitate such consummation as

contemplated by the Transaction Documents.

48. 44. The terms and provisions of the Transaction Documents and this Order shall

be binding in all respects upon, and shall inure to the benefit of, the Debtors and their respective

affiliates, successors and assigns, their estates, and their creditors and equity security holders, the

Buyer, and its respective affiliates, successors and assigns, and any affected third parties
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including, but not limited to, all persons or entities asserting Interests in, on or against the

Purchased Assets (including all counterparties to the Assumed Contracts), notwithstanding any

subsequent appointment of any trustee(s) (including without limitation any plan administrators,

litigation or liquidation trustees appointed during the pendency of, or upon confirmation of a

chapter 11 plan in, these Chapter 11 Cases), examiner(s) or other fiduciary under any chapter of

the Bankruptcy Code, as to which trustee(s) (including without limitation any plan

administrators, litigation or liquidation trustees appointed during the pendency of, or upon

confirmation of a chapter 11 plan in, these Chapter 11 Cases), examiner(s) or other fiduciary

such terms and provisions likewise shall be binding.

49. 45. The Buyer shall not be required to seek or obtain relief from the automatic

stay under section 362 of the Bankruptcy Code to enforce any of its remedies under the Asset

Purchase Agreement or any other Transaction Document.  The automatic stay imposed by

section 362 of the Bankruptcy Code is modified solely to the extent necessary to implement the

preceding sentence, provided, however, that this Court shall retain exclusive jurisdiction over

any and all disputes with respect thereto.

50. 46. The failure specifically to include any particular provisions of the Asset

Purchase Agreement or any other Transaction Documents in this Order shall not diminish or

impair the effectiveness of such provision, it being the intent of the Court that the Asset Purchase

Agreement and the other Transaction Documents be authorized and approved in their entirety.

51. 47. The Transaction Documents may be modified, amended or supplemented by

the parties thereto, in writing signed by all parties in accordance with the terms thereof, without

further order of the Court, provided that any such modification, amendment or supplement does

not have a material adverse effect on the Debtors’ estates.  To the extent that any provision of the
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Asset Purchase Agreement conflicts with or is, in any way, inconsistent with any provision of

this Order, this Order shall govern and control.  To the extent that this Order is inconsistent with

any prior order or pleading with respect to the Motion, the terms of this Order shall govern.

52. 48. Neither the Buyer nor the Debtors shall have an obligation to close the Sale

Transaction until all conditions precedent in the Asset Purchase Agreement to each of their

respective obligations to close the Sale Transaction have been met, satisfied, or waived in

accordance with the terms of the Asset Purchase Agreement.

53. 49. Nothing in this Order shall modify or waive any closing conditions or

termination rights set forth in the Asset Purchase Agreement, and all such conditions and rights

shall remain in full force and effect in accordance with their terms.

54. 50. Nothing contained in any chapter 11 plan confirmed in these Chapter 11

Cases, any order of this Court confirming such plans, any order dismissing any of these Chapter

11 Cases or any other order in these Chapter 11 Cases, including any order entered after any

conversion of these Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, shall

alter, conflict with, or derogate from, the provisions of the Asset Purchase Agreement or the

terms of this Order.  To the extent of any such conflict or derogation, the terms of this Order and

the Asset Purchase Agreement shall govern.  The provisions of this Order, the Asset Purchase

Agreement and the other Transaction Documents, and any actions taken pursuant hereto or

thereto, shall survive entry of any order which may be entered confirming or consummating any

chapter 11 plan of the Debtors, or which may be entered converting these Chapter 11 Cases from

chapter 11 to chapter 7 of the Bankruptcy Code or dismissing these Chapter 11 Cases, and the

terms and provisions of the Asset Purchase Agreement and the other Transaction Documents, as

well as the rights and interests granted pursuant to this Order, the Asset Purchase Agreement and
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the other Transaction Documents, shall continue in these Chapter 11 Cases or any superseding

cases and shall be specifically performable and enforceable against and binding upon the

Debtors, their estates, all creditors, all holders of equity interests in the Debtors, all holders of

claim(s) (whether known or unknown) against the Debtors, all holders of Interests (whether

known or unknown) against, in or on all or any portion of the Purchased Assets, the Buyer and

their respective successors and permitted assigns, and any trustee, responsible officer or other

fiduciary hereafter appointed or elected as a legal representative of the Debtors under chapter 7

or chapter 11 of the Bankruptcy Code, including without limitation plan fiduciaries, plan

administrators, litigation or liquidation trustees appointed during the pendency of, or upon

confirmation of a chapter 11 plan in, these Chapter 11 Cases.

55. 51. Any and all valid and perfected Interests in the Purchased Assets arising prior

to the Closing Date, other than any such Interests related to the Assumed Liabilities or Permitted

Encumbrances, shall attach to any proceeds of the Sale Transaction immediately upon receipt of

such proceeds by the Debtors in the order of priority, and with the same validity, force and effect

which they may have against such Purchased Assets as of immediately prior to the Closing Date,

subject to any rights, claims, and defenses of the Debtors, that the Debtors’ estates or any trustee

for any Debtor, as applicable, may possess with respect thereto.

56. 52. To the extent applicable, notwithstanding any provision in the Sale Motion,

the Asset Purchase Agreement, this Order, and any implementing sale documents (collectively,

“Sale Documents”), nothing shall: (1) authorize the  assumption, sale, assignment or other

transfer to the Buyer of any federal (i) grants, (ii) grant funds, (iii) contracts, (iv) property,

including but not limited to, intellectual property and patents, (v) leases, (vi) agreements, (vii)

certifications, (viii) applications or other interests of the federal government (collectively,
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“Federal Interests”) without compliance by the Debtors and the Buyer with all terms of the

Federal Interests and with all applicable non-bankruptcy law; (2) be interpreted to set cure

amounts or to require the government to novate, approve or otherwise consent to the assumption,

sale, assignment or other transfer of any Federal Interests; (3) waive, alter or otherwise limit the

United States’ property rights, including but not limited to, inventory, inventions, records,

patents, intellectual property, licenses, and data; (4) affect the setoff or recoupment rights or

defenses of a governmental unit (as defined in 11 U.S.C. § 101(27)); (5) authorize the

assumption, transfer, sale or assignment of any assets subject to the jurisdiction of federal

non-bankruptcy recall laws without the assumption by the Buyer of all recall obligations

required, but not yet performed by the Debtors at the time of such assumption, transfer, sale or

assignment, including recall obligations that arise after the assumption, transfer, sale or

assignment of such assets; (6) authorize the assumption, transfer, sale or assignment of any

governmental unit’s (a) license, (b) permit, (c) registration, (d) authorization or (e) approval, or

the discontinuation of any obligation thereunder, without compliance with all applicable legal

requirements, obligations and approvals under non-bankruptcy laws; (7) release, nullify, preclude

or enjoin the enforcement of any police or regulatory liability to a governmental unit that any

entity would be subject to as the manufacturer, owner or operator of property; (8) confer

exclusive jurisdiction to the Bankruptcy Court except to the extent set forth in 28 U.S.C. § 1334

(as limited by any other provisions of the United States Code); (9) divest any tribunal of any

jurisdiction it may have under police or regulatory law to interpret this Order or to adjudicate any

defense asserted under this Order; or (910) expand the scope of 11 U.S.C.§ 525.  For the

avoidance of doubt and without limiting the foregoing, notwithstanding any provision in the Sale
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Documents, nothing shall impair, affect, alter or modify any statutes (including, but not limited

to, Title 49 of the United States Code), regulations, rules, guidelines, standards, policies and

procedures of the Department of Transportation, including but not limited to, the National

Highway Traffic Safety Administration; provided, however, that nothing contained herein shall

be an admission or acknowledgment that any of the foregoing reservations of rights or remedies

are applicable to the Sale Transaction or the Purchased Assets.

57. Notwithstanding anything to the contrary herein, the Buyer and the Debtors will

preserve and maintain all records responsive to any subpoena from the U.S. Securities and

Exchange Commission (“SEC”) for a period not to exceed seven years, or, if earlier, at such time

as the SEC staff has advised such party in writing that the staff has no objection to abandonment

or destruction of such records; provided that if the Buyer or the Debtors notify the SEC in

writing of their intent to destroy or abandon such records and the SEC fails to respond within 60

days of the delivery of such notice, the SEC shall be deemed to consent to such abandonment or

destruction of such records.

58. 53. The provisions of this Order are nonseverable and mutually dependent.

59. 54. No bulk sales law or any similar law of any state or other jurisdiction applies

in any way to the Sale Transaction.

60. 55. The Debtors and each other person or entity having duties or responsibilities

under the Transaction Documents or this Order, and their respective agents, representatives, and

attorneys, are authorized and empowered to carry out all of the provisions of the Asset Purchase

Agreement and the other Transaction Documents, to issue, execute, deliver, file and record, as

appropriate, the Asset Purchase Agreement, the other Transaction Documents and any related

agreements, and to take any action contemplated by the Asset Purchase Agreement, the other
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Transaction Documents or this Order, and to issue, execute, deliver, file and record, as

appropriate, such other certificates, documents, contracts, instruments, releases, deeds, bills of

sale, assignments, or other agreements, and to perform such other acts as are consistent with, and

necessary, desirable or appropriate to, implement, effectuate and consummate the Transaction

Documents and this Order and the transactions contemplated thereby and hereby, all without

further application to, or order of, the Court.  Without limiting the generality of the foregoing,

this Order shall constitute all approvals and consents, if any, required by applicable business

corporation, trust and other laws of applicable governmental units with respect to the

implementation and consummation of the Asset Purchase Agreement, the other Transaction

Documents and this Order and the transactions contemplated thereby and hereby.  The transfer of

the Purchased Assets to the Buyer pursuant to the Transaction Documents do not require any

consents other than specifically provided for in the Asset Purchase Agreement or as provided for

herein.

61. 56. Nothing in this Order or the Asset Purchase Agreement

(i) releases, nullifies, precludes, or enjoins the enforcement of any police or
regulatory liability of an entity to a governmental unit (as defined in section
101(27) of the Bankruptcy Code (a “Governmental Unit”)) under any
police or regulatory statutes or regulations that such  entity would be subject
to as the owner or operator of the Purchased Assets after the Closing;
provided, however, for the avoidance of doubt, nothing herein shall subject
the Buyer to any liability to a Governmental Unit for penalties for days of
violation prior to the Closing, response costs incurred by a governmental
unitGovernmental Unit prior to the Closing, or other matters not related to
conditions existing on or after the Closing that require remediation or
compliance under applicable non-bankruptcy law by the owner or operator
of the applicable Purchased Assets regardless of who is responsible for the
condition or when it arose.  Nothing in this paragraph should be construed to
create for any governmental unitGovernmental Unit any substantive right
that does not already exist under law;

(ii) authorizes the transfer or assignment of any governmental (a) license,
(b) permit, (c) registration, (d) authorization, or (e) approval, or the
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discontinuation of any obligation thereunder, without compliance with all
applicable legal requirements and approvals under police or regulatory law;
or

(iii) divests any tribunal of any jurisdiction it may have under police or
regulatory law to interpret this Order or to adjudicate any defense asserted
under this Order.

62. 57. Notwithstanding any provision in this Order or the Asset Purchase Agreement

to the contrary, the approval of the Asset Purchase Agreement and related transactions

contemplated in this Order shall not limit, restrict, prejudice, or otherwise impair (i) rights of any

tort or wrongful death claimant to proceed or satisfy any judgment against the Debtors and their

affiliates (but not the Buyer) from the proceeds of the Debtors’ liability insurance policies

covering such third party claims that expired pursuant to their terms prior to the Petition Date,

which policies are not being assigned or transferred to the Buyer pursuant to the Sale Order and

shall remain available to satisfy third party claims to the same extent and in the same amounts as

prior to the Petition Date; (ii) any motion seeking relief against the Debtors (but not the Buyer)

from the automatic stay in connection with such claims; or (iii) the Debtors’ defenses and

objections to such claims and related motions to lift or modify the automatic stay against the

Debtors.  For the avoidance of doubt, any claims or judgments of such tort or wrongful death

claimants against the Debtors and their affiliates are Excluded Liabilities under the Asset

Purchase Agreement.

63. 58. [Until the earlier of (i) seven (7) years from entry of this Order (the “Outside

Date”) or (ii) entry of a final order of judgment or settlement in the litigation captioned as In re

Lordstown Motors Corp. Securities Litigation, Case No. 4:21-cv-00616 (DAR) (N.D. Ohio) (the

“Securities Litigation”), the or Lim v. Hightower, et al, Case No. 23 Civ 01454 (together with

the Securities Litigation, the “Ohio Litigations”), as applicable, (A) the Debtors (before the
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Closing Date) and (B) the Buyer and(after the Closing Date), solely to the extent any such

Potentially Relevant Books and Records (defined below) are transferred to Buyer, and (C) any

other transferee of the Debtors’ books, records, documents, files, electronic data (in whatever

format, including native format), or any tangible object potentially relevant to the

Securitiesapplicable Ohio Litigation, wherever stored (collectively, the “Potentially Relevant

Books and Records”) shall preserve and maintain thesuch Potentially Relevant Books and

Records, and shall not destroy, abandon, transfer, or otherwise render unavailable such

Potentially Relevant Books and Records without providing counsel to the plaintiffs in the

Securitiesapplicable Ohio Litigation not less than sixty days’ advance written notice of: the

Outside Date or the date of such proposed destruction with an opportunity, as applicable; subject

to the right to object and be heard by the Bankruptcy Court and to demonstrate that good cause

exists for the continued preservation of all Potentially Relevant Books and Records, or if the

Bankruptcy Court no longer has jurisdiction, another court of competent jurisdiction. In the event

the plaintiffs in the Securitiesapplicable Ohio Litigation timely object to any such destruction,

abandonment, or transfer, the Potentially Relevant Books and Records shall be preserved

pending a final order of the Bankruptcy Court, or if the Bankruptcy Court no longer has

jurisdiction, another court of competent jurisdiction.]

64. 59. Notwithstanding the provisions of Bankruptcy Rule 6004 and Bankruptcy

Rule 6006 or any applicable provisions of the Local Rules, this Order shall not be stayed for

fourteen (14) days after the entry hereof, but shall be effective and enforceable immediately upon

entry, and the fourteen (14) day stay provided in such rules is hereby expressly waived for cause

shown and shall not apply.  Accordingly, the Debtors are authorized and empowered to close the

Sale Transaction immediately upon, and following, entry of this Order.
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65. 60. This Court shall retain jurisdiction to enforce and implement the terms and

provisions of this Order, the Asset Purchase Agreement, and the other Transaction Documents,

and all amendments thereto, any waivers and consents thereunder, and of each of the agreements

executed in connections therewith in all respects, including, but not limited to, retaining

jurisdiction to (a) compel delivery of the Purchased Assets to the Buyer free and clear of all

Interests, or compel the performance of other obligations owed by the Debtors, (b) compel

delivery of the purchase price or performance of other obligations owed to the Debtors, (c)

resolve any disputes arising under or related to the Asset Purchase Agreement, or any of the

other Transaction Documents except as otherwise provided therein, (d) interpret, implement, and

enforce the provisions of this Order, and (e) protect the Buyer and Buyer Parties against (i)

claims made related to any of the Excluded Liabilities, (ii) any claims of successor or vicarious

liability related to the Purchased Assets or Assumed Contracts, or (iii) any Interests (other than

Assumed Liabilities or Permitted Encumbrances) asserted in, on, or against the Debtors or the

Purchased Assets, of any kind or nature whatsoever.

66. 61. To the extent the Debtors or any trustee(s), receiver(s), responsible officer(s)

or other fiduciary appointed or elected, in these Chapter 11 Cases or any successor cases,

receive, hold, or otherwise come into possession after the Closing of any payment or asset that

constitutes Purchased Assets, such payment or asset shall be held in trust for the benefit of the

Buyer and the Debtors or any such trustee(s), receiver(s), responsible officer(s) or other fiduciary

shall promptly deliver or otherwise turn over such payment or asset to the Buyer.

67. 62. The Debtors are authorized to take all actions necessary or appropriate to

effectuate the relief granted pursuant to this Order in accordance with the Motion.
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