
 

 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re 

Lordstown Motors Corp., et al.,1 

Debtors. 

Chapter 11 

Case No. 23-10831 (MFW) 

(Jointly Administered) 

Re: Docket Nos: 651 & 657 

 
NOTICE OF FILING OF PLAN SUPPLEMENT FOR THE  

MODIFIED FIRST AMENDED JOINT CHAPTER 11 PLAN OF  
LORDSTOWN MOTORS CORP. AND ITS AFFILIATED DEBTORS 

 
PLEASE TAKE NOTICE that on November 1, 2023, the United States Bankruptcy Court 

for the District of Delaware (the “Bankruptcy Court”) entered an order (the “Disclosure 
Statement Order”): (a) approving the Disclosure Statement Pursuant to 11 U.S.C. § 1125 with 
Respect to Modified First Amended Joint Chapter 11 Plan of Lordstown Motors Corp. and Its 
Affiliated Debtors (together with all schedules and exhibits thereto, and as may be modified, 
amended, or supplemented from time to time, the “Disclosure Statement”) and the form and 
manner of notice; (b) approving procedures for soliciting, receiving, and tabulating votes on the 
Plan and for filing objections to the Plan (the “Solicitation Procedures”); (c) approving the forms 
of ballots; (d) approving the form, manner and scope of confirmation notices; (e) establishing 
certain deadlines in connection with approval of the Disclosure Statement and confirmation of the 
Modified First Amended Joint Chapter 11 Plan of Lordstown Motors Corp. and Its Affiliated 
Debtors (together with all schedules and exhibits thereto, and as may be modified, amended, or 
supplemented from time to time, the “Plan”); 2 and (f) granting related relief. 

 PLEASE TAKE FURTHER NOTICE that, the Debtors hereby file certain exhibits to 
the Plan consisting of the following:  

Exhibit Document3 

A New Organizational Documents 

 
1 The Debtors and the last four digits of their respective taxpayer identification numbers are: Lordstown Motors 
Corp. (3239); Lordstown EV Corporation (2250); and Lordstown EV Sales LLC (9101).  The Debtors’ service address 
is 27000 Hills Tech Ct., Farmington Hills, MI 48331. 
 
2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to such terms in the Plan 
or the Disclosure Statement, as applicable. 
3  The exhibits set forth in the Plan Supplement remain subject to ongoing review and material revision in all 
respects.  
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Exhibit Document3 

B Identities of members of the New Board and Officers of Post-Effective Date 
Debtors 

C Schedule of Retained Causes of Action 

D Post-Effective Date Debtor Amount 

E Allowed and Disputed Claims Reserve 

F Identity of Claims Ombudsman  

G Identity of Litigation Trustee  

H Litigation Trust Agreement  

 

PLEASE TAKE FURTHER NOTICE that the documents, schedules, and other 
information contained in this Plan Supplement (in each case, as may be amended, modified, or 
supplemented) are integral to and part of the Plan. These documents have not yet been approved 
by the Bankruptcy Court. If the Plan is approved, the documents contained in the Plan Supplement 
will be approved by the Bankruptcy Court pursuant to the Confirmation Order.  

PLEASE TAKE FURTHER NOTICE that the Debtors reserve all rights to amend, 
modify, or supplement the Plan Supplement, and any of the documents contained therein, in 
accordance with the terms of the Plan.  If material amendments or modifications are made to any 
of these documents, the Debtors will file a blackline with the Bankruptcy Court prior to the 
Confirmation Hearing marked to reflect the same.  

PLEASE TAKE FURTHER NOTICE THAT if you would like to object to the Plan, 
you may do so by filing your objection no later than December 8, 2023 at 4:00 p.m. (prevailing 
Eastern Time) (the “Plan Objection Deadline”).  Any objections or responses to confirmation 
of the Plan, must: (a) be in writing; (b) state the name and address of the objecting party and the 
nature and amount of the Claim or Interest of such party; (c) state with particularity the legal and 
factual basis and nature of any objection to the Plan and include any evidentiary support therefor; 
and (d) conform to the Bankruptcy Rules, the local rules of the Bankruptcy Court, and any order 
of the Bankruptcy Court; (e) be filed with the Bankruptcy Court, 824 North Market Street, Third 
Floor, Wilmington, Delaware 19801 together with proof of service on or before the Plan 
Objection Deadline, and served so as to be actually received by the parties below before the Plan 
Objection Deadline, which service may be through the CM/ECF system, with courtesy copies to:  

(a) counsel to the Debtors, (i) White & Case LLP, Southeast Financial Center, 200 
South Biscayne Boulevard, Suite 4900, Miami, FL 33131 (Attn: Thomas E Lauria 
(tlauria@whitecase.com), Matthew Brown (mbrown@whitecase.com), and Fan B. 
He (fhe@whitecase.com)), 1221 Avenue of the Americas, New York, NY 10020 
(Attn: David Turetsky (david.turetsky@whitecase.com)), 111 South Wacker Drive, 
Suite 5100, Chicago, IL 60606 (Attn: Jason N. Zakia (jzakia@whitecase.com)), 
and 555 South Flower Street, Suite 2700, Los Angeles, CA 90071 (Attn: Roberto 
Kampfner (rkampfner@whitecase.com), Doah Kim (doah.kim@whitecase.com), 
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and RJ Szuba (rj.szuba@whitecase.com)), and (ii) Womble Bond Dickinson (US) 
LLP, 1313 North Market Street, Suite 1200, Wilmington, Delaware 19801 (Attn: 
Donald J. Detweiler (don.detweiler@wbd-us.com) and Morgan L. Patterson 
(morgan.patterson@wbd-us.com));  

(b) the U.S. Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington, DE 19801 
(Attn: Benjamin A. Hackman (Benjamin.A.Hackman@usdoj.gov));  

(c) counsel to the Creditors’ Committee, Troutman Pepper Hamilton Sanders LLP, 
Hercules Plaza, Suite 5100 1313 N. Market Street, Suite 5100 Wilmington, DE 
19801 (Attn: David M. Fournier (david.fournier@troutman.com), and 875 Third 
Avenue New York, NY 10022 (Attn: Deborah Kovsky-Apap 
(deborah.kovsky@troutman.com), and 3000 Two Logan Square, 18th & Arch 
Streets, Philadelphia, PA 19103 (Attn: Francis J. Lawall 
(francis.lawall@troutman.com)); and 

(d) counsel to the Equity Committee, (i) Morris James LLP, 500 Delaware Avenue, 
Suite 1500, Wilmington, DE 19801 (Attn: Eric J. Monzo 
(emonzo@morrisjames.com) and Brya M. Keilson (bkeilson@morrisjames.com)); 
and (ii) Brown Rudnick LLP, 7 Times Square, New York, NY 10036 (Attn: Robert 
J. Stark (rstark@brownrudnick.com) and Bennett S. Silverberg 
(bsilverberg@brownrudnick.com)). 

PLEASE TAKE FURTHER NOTICE THAT all votes to accept or reject the Plan must 
be actually received by the Debtors’ Solicitation Agent at the Lordstown Processing Center, c/o 
Kurtzman Carson Consultants LLC, 222 N. Pacific Coast Highway, Suite 300, CA 90245 by no 
later than December 12, 2023 at 5:00 p.m. (prevailing Eastern Time) (the “Voting Deadline”). 

PLEASE TAKE FURTHER NOTICE THAT a hearing to consider confirmation of the 
Plan (the “Confirmation Hearing”) has been scheduled for December 19, 2023 at 2:00 p.m. 
(prevailing Eastern Time), before the Honorable Mary F. Walrath, United States Bankruptcy 
Judge, at the Bankruptcy Court, located at 824 North Market Street, Fifth Floor, Courtroom No. 
4, Wilmington, Delaware 19801. The Confirmation Hearing may be adjourned or continued 
from time to time by the Bankruptcy Court or the Debtors without further notice other than 
adjournments announced in open court or as indicated in any notice of agenda of matters 
scheduled for hearing filed by the Debtors with the Bankruptcy Court.  

PLEASE TAKE FURTHER NOTICE THAT you may obtain the Plan, the Disclosure 
Statement, the Plan Supplement, or related documents from Kurtzman Carson Consultants LLC 
(the “Solicitation Agent”) free of charge by: (a) calling the Debtors’ toll-free restructuring hotline 
at (877) 709-4757 (U.S./Canada) or (424) 236-7235 (international); (b) visiting the Debtors’ 
restructuring website at https://www.kccllc.net/lordstown; (c) writing to Lordstown Processing 
Center, c/o Kurtzman Carson Consultants LLC, 222 N. Pacific Coast Highway, Suite 300, El 
Segundo, CA 90245; or (d) emailing lordstowninfo@kccllc.com (with ‘Lordstown’ in the subject 
line). 
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You may also access from these materials for a fee via PACER at 
http://www.deb.uscourts.gov/.   

 
 

YOU ARE ADVISED TO CAREFULLY REVIEW AND CONSIDER THE PLAN, 
INCLUDING THE DISCHARGE, INJUNCTION, RELEASE, AND EXCULPATION 
PROVISIONS CONTAINED IN ARTICLE VIII OF THE PLAN. ARTICLE VIII.D OF 
THE PLAN CONTAINS THIRD-PARTY RELEASES.  THUS, YOU ARE ADVISED TO 
REVIEW AND CONSIDER THE PLAN CAREFULLY BECAUSE YOUR RIGHTS 
MIGHT BE AFFECTED THEREUNDER. 

THIS NOTICE IS BEING SENT TO YOU FOR INFORMATIONAL PURPOSES ONLY. 
IF YOU HAVE QUESTIONS WITH RESPECT TO YOUR RIGHTS UNDER THE 
PLAN OR ABOUT ANYTHING STATED HEREIN OR IF YOU WOULD LIKE TO 
OBTAIN ADDITIONAL INFORMATION, PLEASE CONTACT THE SOLICITATION 
AGENT AS SPECIFIED ABOVE. PLEASE NOTE THAT THE SOLICITATION 
AGENT MAY NOT PROVIDE LEGAL ADVICE.  IF YOU NEED LEGAL ADVICE, 
PLEASE CONSULT WITH YOUR ATTORNEY. 
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Dated: December 1, 2023 

Respectfully submitted, 

/s/ Donald J. Detweiler

WOMBLE BOND DICKINSON (US) 
LLP 

Donald J. Detweiler (Bar No. 3087) 
Morgan L. Patterson (Bar No. 5388) 
1313 North Market Street, Suite 1200 
Wilmington, Delaware 19801 
Telephone: (302) 252-4320 
Facsimile:  (302) 252-4330 
don.detweiler@wbd-us.com 
morgan.patterson@wbd-us.com 

Proposed Counsel to the Debtors and 
Debtors in Possession 

WHITE & CASE LLP 

Thomas E Lauria (admitted pro hac vice) 
Matthew C. Brown (admitted pro hac vice) 
Fan B. He (admitted pro hac vice) 
200 South Biscayne Boulevard, Suite 4900 
Miami, FL 33131 
Telephone: (305) 371-2700 
tlauria@whitecase.com 
mbrown@whitecase.com 
fhe@whitecase.com 

David M. Turetsky (admitted pro hac vice) 
1221 Avenue of the Americas 
New York, NY 10020 
Telephone: (212) 819-8200 
david.turetsky@whitecase.com 

Jason N. Zakia (admitted pro hac vice) 
111 South Wacker Drive, Suite 5100 
Chicago, IL 60606 
Telephone: (312) 881-5400 
jzakia@whitecase.com 

Roberto Kampfner (admitted pro hac vice) 
Doah Kim (admitted pro hac vice) 
RJ Szuba (admitted pro hac vice) 
555 South Flower Street, Suite 2700 
Los Angeles, CA 90071 
Telephone: (213) 620-7700 
rkampfner@whitecase.com 
doah.kim@whitecase.com 
rj.szuba@whitecase.com 

Counsel to Debtors and Debtors-in-Possession 
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AMENDED AND RESTATED BYLAWS 

OF 

LORDSTOWN MOTORS CORP. 

(THE “CORPORATION”) 

 

ARTICLE I 
 

OFFICES 

Section 1.1 Registered Office. The registered office of the Corporation within the State 
of Delaware shall be located at the office of the corporation or individual acting as the 
Corporation’s registered agent in Delaware. 

Section 1.2 Additional Offices. The Corporation may, in addition to its registered 
office in the State of Delaware, have such other offices and places of business, both within and 
outside the State of Delaware, as the Board of Directors of the Corporation (the “Board”) may 
from time to time determine or as the business and affairs of the Corporation may require. 

ARTICLE II 
 

STOCKHOLDERS MEETINGS 

Section 2.1 Annual Meetings. The annual meeting of stockholders shall be held at such 
place, either within or without the State of Delaware, or in whole or in part by means of remote 
communication pursuant to Section 9.5(a), and at such time and on such date as shall be determined 
by the resolution of a majority the entire Board and stated in the Corporation’ notice of such 
meeting. At each annual meeting, the stockholders entitled to vote on such matters shall elect those 
directors of the Corporation to fill any term of a directorship that expires on the date of such annual 
meeting and may transact any other business as may properly be brought before the meeting. For 
purposes of these Bylaws, “entire Board” means the total number of directors then serving on the 
Board, excluding vacancies. 

Section 2.2 Special Meetings. Subject to the rights of the holders of any outstanding 
series of preferred stock of the Corporation (“Preferred Stock”) expressly as set forth in the 
Corporation’s Certificate of Incorporation (as amended or restated from time to time) (the 
“Certificate of Incorporation”) and to the requirements of applicable law, special meetings of 
stockholders, for any purpose or purposes, may be called only by the Board pursuant to a resolution 
adopted by a majority of the entire Board and may not be called by any other person. Special 
meetings of stockholders shall be held at such place, either within or without the State of Delaware, 
or in whole or in part by means of remote communication pursuant to Section 9.5(a), and at such 
time and on such date as shall be determined by the resolution of a majority the entire Board and 
stated in the Corporation’ notice of such meeting. 

Section 2.3 Notices. Written notice of each stockholders meeting stating the place, if 
any, date, and time of the meeting, and the means of remote communication, if any, by which 
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stockholders and proxy holders may be deemed to be present in person and vote at such meeting 
and the record date for determining the stockholders entitled to vote at the meeting, if such date is 
different from the record date for determining stockholders entitled to notice of the meeting, shall 
be given in the manner permitted by Section 9.3 to each stockholder entitled to vote thereat as of 
the record date for determining the stockholders entitled to notice of the meeting, by the 
Corporation not less than 10 nor more than 60 days before the date of the meeting unless otherwise 
required by the General Corporation Law of the State of Delaware (the “DGCL”). If said notice is 
for a stockholders meeting other than an annual meeting, it shall in addition state the purpose or 
purposes for which the meeting is called, and the business transacted at such meeting shall be 
limited to the matters so stated in the Corporation’s notice of meeting (or any supplement thereto). 
Any meeting of stockholders as to which notice has been given may be postponed and any meeting 
of stockholders as to which notice has been given may be cancelled, in each case at the sole 
discretion of and pursuant to a resolution of the majority of the entire Board and upon public 
announcement (as defined in Section 2.7(c)) given before the date previously scheduled for such 
meeting. 

Section 2.4 Quorum. Except as otherwise provided by applicable law, the 
Corporation’s Certificate of Incorporation or these Bylaws, the presence, in person or by proxy, at 
a stockholders meeting of the holders of shares of outstanding capital stock of the Corporation 
representing a majority of the voting power of all outstanding shares of capital stock of the 
Corporation entitled to vote at such meeting shall constitute a quorum for the transaction of 
business at such meeting, except that when specified business is to be voted on by a class or series 
of stock voting as a class, the holders of shares representing a majority of the voting power of the 
outstanding shares of such class or series shall constitute a quorum of such class or series for the 
transaction of such business. If a quorum shall not be present or represented by proxy at any 
meeting of the stockholders of the Corporation, the chairman of the meeting may adjourn the 
meeting from time to time in the manner provided in Section 2.6 until a quorum shall attend. The 
stockholders present at a duly convened meeting may continue to transact business until 
adjournment, notwithstanding the withdrawal of enough stockholders to leave less than a quorum. 
Shares of its own stock belonging to the Corporation or to another corporation, if a majority of the 
voting power of the shares entitled to vote in the election of directors of such other corporation is 
held, directly or indirectly, by the Corporation, shall neither be entitled to vote nor be counted for 
quorum purposes; provided, however, that the foregoing shall not limit the right of the Corporation 
or any such other corporation to vote shares held by it in a fiduciary capacity. 

Section 2.5 Voting of Shares. 

(a) Voting Lists. The Secretary of the Corporation (the “Secretary”) shall 
prepare, or shall cause the officer or agent who has charge of the stock ledger of the Corporation 
to prepare and make, at least 10 days before every meeting of stockholders, a complete list of the 
stockholders of record entitled to vote at such meeting; provided, however, that if the record date 
for determining the stockholders entitled to vote is less than 10 days before the meeting date, the 
list shall reflect the stockholders entitled to vote as of the tenth day before the meeting date, 
arranged in alphabetical order and showing the address and the number and class of shares 
registered in the name of each stockholder. Nothing contained in this Section 2.5(a) shall require 
the Corporation to include electronic mail addresses or other electronic contact information on 
such list. Such list shall be open to the examination of any stockholder, for any purpose germane 
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to the meeting, during ordinary business hours for a period of at least 10 days prior to the meeting: 
(i) on a reasonably accessible electronic network, provided that the information required to gain 
access to such list is provided with the notice of the meeting, or (ii) during ordinary business hours, 
at the principal place of business of the Corporation. In the event that the Corporation determines 
to make the list available on an electronic network, the Corporation may take reasonable steps to 
ensure that such information is available only to stockholders of the Corporation. The stock ledger 
shall be the only evidence as to who are the stockholders entitled to examine the list required by 
this Section 2.5(a) or to vote in person or by proxy at any meeting of stockholders. 

(b) Manner of Voting. At any stockholders meeting, every stockholder entitled 
to vote may vote in person or by proxy. If authorized by the Board, the voting by stockholders or 
proxy holders at any meeting conducted by remote communication may be effected by a ballot 
submitted by electronic transmission (as defined in Section 9.3), provided that any such electronic 
transmission must either set forth or be submitted with information from which the Corporation 
can determine that the electronic transmission was authorized by the stockholder or proxy holder. 
The Board, in its discretion, or the chairman of the meeting of stockholders, in such person’s 
discretion, may require that any votes cast at such meeting shall be cast by written ballot. 

(c) Proxies. Each stockholder entitled to vote at a meeting of stockholders or to 
express consent or dissent to corporate action in writing without a meeting may authorize another 
person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted 
upon after three years from its date, unless the proxy provides for a longer period. Proxies need 
not be filed with the Secretary until the meeting is called to order, but shall be filed with the 
Secretary before being voted. The authorization of a person to act as proxy may be documented, 
signed, and delivered in accordance with Section 116 of the DGCL provided that such 
authorization shall set forth, or be delivered with, information enabling the Corporation to 
determine the identity of the stockholder granting such authorization. 

(d) Required Vote. Subject to the rights of the holders of one or more series of 
Preferred Stock, voting separately by class or series, to elect directors pursuant to the terms of one 
or more series of Preferred Stock, at all meetings of stockholders at which a quorum is present, the 
election of directors shall be determined by a plurality of the votes cast by the stockholders present 
in person or represented by proxy at the meeting and entitled to vote thereon. All other matters 
presented to the stockholders at a meeting at which a quorum is present shall be determined by the 
vote of a majority of the votes cast by the stockholders present in person or represented by proxy 
at the meeting and entitled to vote thereon, unless the matter is one upon which, by applicable law, 
the Certificate of Incorporation, these Bylaws or applicable stock exchange rules, a different vote 
is required, in which case such provision shall govern and control the decision of such matter. 

(e) Inspectors of Election. The Board may, and shall if required by law, in 
advance of any meeting of stockholders, appoint one or more persons as inspectors of election, 
who may be employees of the Corporation or otherwise serve the Corporation in other capacities, 
to act at such meeting of stockholders or any adjournment thereof and to make a written report 
thereof. The Board may appoint one or more persons as alternate inspectors to replace any 
inspector who fails to act. If no inspectors of election or alternates are appointed by the Board, the 
chairman of the meeting shall appoint one or more inspectors to act at the meeting. Each inspector, 
before discharging his or her duties, shall take and sign an oath faithfully to execute the duties of 
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inspector with strict impartiality and according to the best of his or her ability. The inspectors shall 
ascertain and report the number of outstanding shares and the voting power of each; determine the 
number of shares present in person or represented by proxy at the meeting and the validity of 
proxies and ballots; count all votes and ballots and report the results; determine and retain for a 
reasonable period a record of the disposition of any challenges made to any determination by the 
inspectors; and certify their determination of the number of shares represented at the meeting and 
their count of all votes and ballots. No person who is a candidate for an office at an election may 
serve as an inspector at such election. Each report of an inspector shall be in writing and signed by 
the inspector or by a majority of them if there is more than one inspector acting at such meeting. 
If there is more than one inspector, the report of a majority shall be the report of the inspectors. 

Section 2.6 Adjournments. Any meeting of stockholders, annual or special, may be 
adjourned by the chairman of the meeting, from time to time, whether or not there is a quorum, to 
reconvene at the same or some other place. Notice need not be given of any such adjourned meeting 
if the date, time, and place, if any, thereof, and the means of remote communication, if any, by 
which stockholders and proxy holders may be deemed to be present in person and vote at such 
adjourned meeting are announced at the meeting at which the adjournment is taken. At the 
adjourned meeting the stockholders, or the holders of any class or series of stock entitled to vote 
separately as a class, as the case may be, may transact any business that might have been transacted 
at the original meeting. If the adjournment is for more than 30 days, notice of the adjourned 
meeting shall be given to each stockholder of record entitled to vote at the meeting. If after the 
adjournment a new record date for stockholders entitled to vote is fixed for the adjourned meeting, 
the Board pursuant to a resolution of a majority of the Board shall fix a new record date for notice 
of such adjourned meeting in accordance with Section 9.2, and shall give notice of the adjourned 
meeting to each stockholder of record entitled to vote at such adjourned meeting as of the record 
date fixed for notice of such adjourned meeting. 

Section 2.7 Advance Notice for Business. 

(a) Annual Meetings of Stockholders. No business may be transacted at an 
annual meeting of stockholders, other than business that is either: 

(i) specified in the Corporation’s notice of meeting (or any supplement 
thereto) given by or at the direction of the Board, (ii) otherwise properly brought before the annual 
meeting by or at the direction of a majority of the entire Board or (iii) otherwise properly brought 
before the annual meeting by any stockholder of the Corporation (x) who is a stockholder of record 
entitled to vote at such annual meeting on the date of the giving of the notice provided for in this 
Section 2.7(a) and on the record date for the determination of stockholders entitled to vote at such 
annual meeting and (y) who complies with the notice procedures set forth in this Section 2.7(a). 
Notwithstanding anything in this Section 2.7(a) to the contrary, only persons nominated for 
election as a director to fill any term of a directorship that expires on the date of the annual meeting 
pursuant to Section 3.2 will be considered for election at such meeting. 

(ii) In addition to any other applicable requirements, for business (other 
than nominations) to be properly brought before an annual meeting by a stockholder, even if such 
matter is already the subject of any notice to the stockholders or public announcement from the 
Board, such stockholder must have given timely notice thereof in proper written form to the 
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Secretary and such business must otherwise be a proper matter for stockholder action. Subject to 
Section 2.7(a)(iii), a stockholder’s notice to the Secretary with respect to such business, to be 
timely, must be received by the Secretary at the principal executive offices of the Corporation not 
later than the close of business on the 140th day nor earlier than the close of business on the 160th 
day before the anniversary date of the immediately preceding annual meeting of stockholders; 
provided, however, that in the event that the annual meeting is more than 30 days before or more 
than 60 days after such anniversary date (or if there has been no prior annual meeting), notice by 
the stockholder to be timely must be so delivered not earlier than the close of business on the 160th 
day before the meeting and not later than the later of (x) the close of business on the 140th day 
before the meeting or (y) the close of business on the 10th day following the day on which public 
announcement of the date of the annual meeting is first made by the Corporation. The public 
announcement of an adjournment or postponement of an annual meeting shall not commence a 
new time period (or extend any time period) for the giving of a stockholder’s notice as described 
in this Section 2.7(a). 

(iii) To be in proper written form, a stockholder’s notice to the Secretary 
with respect to any business (other than nominations) must set forth as to each such matter such 
stockholder proposes to bring before the annual meeting (A) a brief description of the business 
desired to be brought before the annual meeting, the text of the proposal or business (including the 
text of any resolutions proposed for consideration and in the event such business includes a 
proposal to amend these Bylaws, the language of the proposed amendment) and the reasons for 
conducting such business at the annual meeting, (B) the name and record address of such 
stockholder and the name and address of the beneficial owner, if any, on whose behalf the proposal 
is made, (C) the class or series and number of shares of capital stock of the Corporation that are 
owned beneficially and of record by such stockholder and by the beneficial owner, if any, on whose 
behalf the proposal is made, (D) a description of all arrangements or understandings between such 
stockholder and the beneficial owner, if any, on whose behalf the proposal is made and any other 
person or persons (including their names) in connection with the proposal of such business by such 
stockholder, (E) any material interest of such stockholder and the beneficial owner, if any, on 
whose behalf the proposal is made in such business and (F) a representation that such stockholder 
(or a qualified representative of such stockholder) intends to appear in person or by proxy at the 
annual meeting to bring such business before the meeting. 

(iv) The foregoing notice requirements of this Section 2.7(a) shall be 
deemed satisfied by a stockholder as to any proposal (other than nominations) if the stockholder 
has notified the Corporation of such stockholder’s intention to present such proposal at an annual 
meeting in compliance with Rule 14a-8 (or any successor thereof) of the Exchange Act, and such 
stockholder has complied with the requirements of such Rule for inclusion of such proposal in a 
proxy statement prepared by the Corporation to solicit proxies for such annual meeting. No 
business shall be conducted at the annual meeting of stockholders except business brought before 
the annual meeting in accordance with the procedures set forth in this Section 2.7(a), provided, 
however, that once business has been properly brought before the annual meeting in accordance 
with such procedures, nothing in this Section 2.7(a) shall be deemed to preclude discussion by any 
stockholder of any such business. If the Board or the chairman of the annual meeting determines 
that any stockholder proposal was not made in accordance with the provisions of this Section 2.7(a) 
or that the information provided in a stockholder’s notice does not satisfy the information 
requirements of this Section 2.7(a), such proposal shall not be presented for action at the annual 
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meeting. Notwithstanding the foregoing provisions of this Section 2.7(a), if the stockholder (or a 
qualified representative of the stockholder) does not appear at the annual meeting of stockholders 
of the Corporation to present the proposed business, such proposed business shall not be 
transacted, notwithstanding that proxies in respect of such matter may have been received by the 
Corporation. 

(v) In addition to the provisions of this Section 2.7(a), a stockholder 
shall also comply with all applicable requirements of the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”) and the rules and regulations thereunder with respect to the matters 
set forth herein. Nothing in this Section 2.7(a) shall be deemed to affect any rights of stockholders 
to request inclusion of proposals in the Corporation’s proxy statement pursuant to Rule 14a-8 
under the Exchange Act. 

(b) Special Meetings of Stockholders. Only such business shall be conducted 
at a special meeting of stockholders as shall have been brought before the meeting pursuant to the 
Corporation’s notice of meeting. Nominations of persons for election to the Board may be made 
at a special meeting of stockholders at which directors are to be elected pursuant to the 
Corporation’s notice of meeting only pursuant to Section 3.2. 

(c) Public Announcement. For purposes of these Bylaws, “public 
announcement” shall mean disclosure in a press release reported by the Dow Jones News Service, 
Associated Press or comparable national news service or in a document publicly filed or furnished 
by the Corporation with the Securities and Exchange Commission pursuant to Sections 13, 14 or 
15(d) of the Exchange Act (or any successor thereto). 

Section 2.8 Conduct of Meetings. The chairman of each annual and special meeting of 
stockholders shall be the Chairman of the Board or, in the absence (or inability or refusal to act) 
of the Chairman of the Board, the Chief Executive Officer (if he or she shall be a director) or, in 
the absence (or inability or refusal to act of the Chief Executive Officer or if the Chief Executive 
Officer is not a director, the President (if he or she shall be a director) or, in the absence (or inability 
or refusal to act) of the President or if the President is not a director, such other person as shall be 
appointed by the Board by majority resolution of the entire Board. The date and time of the opening 
and the closing of the polls for each matter upon which the stockholders will vote at a meeting 
shall be announced at the meeting by the chairman of the meeting. The Board, pursuant to a 
majority resolution of the entire Board, may adopt such rules and regulations for the conduct of 
the meeting of stockholders as it shall deem appropriate. Except to the extent inconsistent with 
these Bylaws or such rules and regulations as adopted by the Board, the chairman of any meeting 
of stockholders shall have the right and authority to convene and to adjourn the meeting, to 
prescribe such rules, regulations and procedures and to do all such acts as, in the judgment of such 
chairman, are appropriate for the proper conduct of the meeting. Such rules, regulations or 
procedures, whether adopted by the Board or prescribed by the chairman of the meeting, may 
include, without limitation, the following: (a) the establishment of an agenda or order of business 
for the meeting; (b) rules and procedures for maintaining order at the meeting and the safety of 
those present; (c) limitations on attendance at or participation in the meeting to stockholders of 
record of the Corporation, their duly authorized and constituted proxies or such other persons as 
the chairman of the meeting shall determine; (d) restrictions on entry to the meeting after the time 
fixed for the commencement thereof; and (e) limitations on the time allotted to questions or 
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comments by participants. Unless and to the extent determined by the Board or the chairman of 
the meeting, meetings of stockholders shall not be required to be held in accordance with the rules 
of parliamentary procedure. The secretary of each annual and special meeting of stockholders shall 
be the Secretary or, in the absence (or inability or refusal to act) of the Secretary, an Assistant 
Secretary so appointed to act by the chairman of the meeting. In the absence (or inability or refusal 
to act) of the Secretary and all Assistant Secretaries, the chairman of the meeting may appoint any 
person to act as secretary of the meeting. 

ARTICLE III 
 

DIRECTORS 

Section 3.1 Powers; Number. The business and affairs of the Corporation shall be 
managed by or under the direction of the Board, which may exercise all such powers of the 
Corporation and do all such lawful acts and things as are not by statute or by the Certificate of 
Incorporation or by these Bylaws required to be exercised or done by the stockholders. Directors 
need not be stockholders or residents of the State of Delaware. Subject to the Certificate of 
Incorporation, the number of directors shall be fixed exclusively by resolution of a majority of the 
entire Board, which number of directors shall not be less than three or more than nine.  No 
reduction of the authorized number of directors shall have the effect or removing any director 
before that director’s term of office expires. 

Section 3.2 Advance Notice for Nomination of Directors. 

(a) Only persons who are nominated in accordance with the following 
procedures shall be eligible for election as directors of the Corporation, except as may be otherwise 
provided by the terms of one or more series of Preferred Stock with respect to the rights of holders 
of one or more series of Preferred Stock to elect directors. Nominations of persons for election to 
the Board at any annual meeting of stockholders, or at any special meeting of stockholders called 
for the purpose of electing directors as set forth in the Corporation’s notice of such special meeting, 
may be made (i) by or at the direction of the Board by resolution of a majority of the entire Board 
or (ii) by any stockholder of the Corporation (x) who is a stockholder of record entitled to vote in 
the election of directors on the date of the giving of the notice provided for in this Section 3.2 and 
on the record date for the determination of stockholders entitled to vote at such meeting and (y) 
who complies with the notice procedures set forth in this Section 3.2. Notwithstanding anything 
to the contrary, the number of nominees any stockholder may nominate for the election of directors 
at an annual or special meeting of the stockholders shall not exceed the number of directors to be 
elected by stockholders generally at such annual or special meeting of stockholders. 

(b) In addition to any other applicable requirements, for a nomination to be 
made by a stockholder, such stockholder must have given timely notice thereof in proper written 
form to the Secretary. To be timely, a stockholder’s notice to the Secretary must be received by 
the Secretary at the principal executive offices of the Corporation (i) in the case of an annual 
meeting, not later than the close of business on the 90th day nor earlier than the close of business 
on the 120th day before the anniversary date of the immediately preceding annual meeting of 
stockholders; provided, however, that in the event that the annual meeting is more than 30 days 
before or more than 60 days after such anniversary date (or if there has been no prior annual 

Case 23-10831-MFW    Doc 766-1    Filed 12/01/23    Page 9 of 47



 

8 

meeting), notice by the stockholder to be timely must be so received no earlier than the close of 
business on the 120th day before the meeting and not later than the later of (x) the close of business 
on the 90th day before the meeting or (y) the close of business on the 10th day following the day 
on which public announcement of the date of the annual meeting was first made by the 
Corporation; and (ii) in the case of a special meeting of stockholders called for the purpose of 
electing directors, not later than the close of business on the 10th day following the day on which 
public announcement of the date of the special meeting is first made by the Corporation. In no 
event shall the public announcement of an adjournment or postponement of an annual meeting or 
special meeting commence a new time period (or extend any time period) for the giving of a 
stockholder’s notice as described in this Section 3.2. 

(c) Notwithstanding anything in paragraph (b) to the contrary, in the event that 
the number of directors to be elected to the Board at an annual meeting is greater than the number 
of directors whose terms expire on the date of the annual meeting and there is no public 
announcement by the Corporation naming all of the nominees for the additional directors to be 
elected or specifying the size of the increased Board before the close of business on the 90th day 
prior to the anniversary date of the immediately preceding annual meeting of stockholders, a 
stockholder’s notice required by this Section 3.2 shall also be considered timely, but only with 
respect to nominees for the additional directorships created by such increase that are to be filled 
by election at such annual meeting, if it shall be received by the Secretary at the principal executive 
offices of the Corporation not later than the close of business on the 10th day following the date 
on which such public announcement was first made by the Corporation. 

(d) To be in proper written form, a stockholder’s notice to the Secretary must 
set forth (i) as to each person whom the stockholder proposes to nominate for election as a director 
(A) the name, age, business address and residence address of the person, (B) the principal 
occupation or employment of the person, (C) the class or series and number of shares of capital 
stock of the Corporation that are owned beneficially or of record by the person, (D)  a written 
questionnaire with respect to the background and qualification of such proposed nominee, 
completed and executed by such proposed nominee, in the form to be provided by the Secretary 
upon written request of any stockholder of record within 10 days of such request, and a written 
statement and agreement executed by each such nominee acknowledging that such person (I) 
consents to being named as a nominee in the proxy statement and form of proxy relating to the 
meeting at which directors are to be elected and to serving as a director if elected, (II) intends to 
serve as a director for the full term for which such person is standing for election, and (III) makes 
the following representations: (1) that the director nominee has read and agrees to adhere to the 
Corporation’s policies and guidelines applicable to directors, and (2) that the director nominee is 
not and will not become a party to any agreement, arrangement, or understanding with, and has 
not given any commitment or assurance to, any person or entity as to how such person, if elected 
as a director of the Corporation, will act or vote on any nomination or other business proposal, 
issue, or question (a “Voting Commitment”) that has not been disclosed to the Corporation or any 
Voting Commitment that could limit or interfere with such person’s ability to comply, if elected 
as a director of the Corporation, with such person’s fiduciary duties under applicable law, and (3) 
that the director nominee is not and will not become a party to any agreement, arrangement, or 
understanding with any person or entity other than the Corporation with respect to any direct or 
indirect compensation, reimbursement, or indemnification (“Compensation Arrangement”) that 
has not been disclosed to the Corporation in connection with such person’s nomination for director 
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or service as a director, and (E) any other information relating to the person that would be required 
to be disclosed in a proxy statement or other filings required to be made in connection with 
solicitations of proxies for election of directors pursuant to Section 14 of the Exchange Act and 
the rules and regulations promulgated thereunder; and (ii) as to the stockholder giving the notice 
(the “Proposing Stockholder”) (A) the name and record address of the Proposing Stockholder as 
they appear on the Corporation’s books and the name and address of the beneficial owner, if any, 
on whose behalf the nomination is made and any control person, (B) the class or series and number 
of shares of capital stock of the Corporation that are owned beneficially and of record by the 
Proposing Stockholder and the beneficial owner, if any, on whose behalf the nomination is made, 
and any control person, and a representation that the Proposing Stockholder will notify the 
Corporation in writing of the class and number of such shares owned of record and beneficially by 
the Proposing Stockholder, the beneficial owner, and any control person as of the record date for 
the meeting within five business days after the record date for such meeting, (C) a description of 
all agreements, arrangements or understandings relating to such nomination between or among, or 
to be made by, the Proposing Stockholder, the beneficial owner, if any, on whose behalf the 
nomination is made, any control person, each proposed nominee and any other person or persons 
(including their names), including, without limitation, (I) any agreements that would be required 
to be disclosed pursuant to Item 5 or Item 6 of Schedule 13D under the Exchange Act and (II) any 
plans or proposals which relate to or would result in any action that would be required to be 
disclosed pursuant to Item 4 of Schedule 13D under the Exchange Act (in each case, regardless of 
whether the requirement to file a Schedule 13D under the Exchange Act is applicable), and a 
representation that the Proposing Stockholder will notify the Corporation in writing of any such 
agreement, arrangement, or understanding in effect as of the record date for the meeting within 
five business days after the record date for such meeting, (D) a representation that such stockholder 
(or a qualified representative of such stockholder) intends to appear in person or by proxy at the 
meeting to nominate the persons named in its notice, (E) a representation whether the Proposing 
Stockholder, the beneficial owner, if any, on whose behalf the nomination is being made, any 
control person, or any other participant (as defined in Item 4 of Schedule 14A under the Exchange 
Act) will engage in a solicitation with respect to such nomination and, if so, the name of each 
participant in such solicitation; and a statement: (I) confirming whether, the stockholder, beneficial 
owner, or any control person intends, or is part of a group that intends to solicit proxies or votes in 
support of such director nominees or nomination in accordance with Rule 14a-19 under the 
Exchange Act, including by delivering a proxy statement and form of proxy and soliciting the 
holders of shares representing at least 67% of the voting power of the shares entitled to vote on the 
election of directors in support of director nominees other than the Corporation’s nominees, and 
(II) whether or not any such stockholder, beneficial owner, or any control person intends to 
otherwise solicit proxies from stockholders in support of such nomination, (F) the names and 
addresses of other stockholders (including beneficial and record owners and control persons) 
known by the Proposing Stockholder to support the nomination, and to the extent known, the class 
and number of all shares of the Corporation’s capital stock owned beneficially or of record by such 
other stockholders (including beneficial and record owners and control persons), and (G) any other 
information relating to such stockholder and the beneficial owner, if any, on whose behalf the 
nomination is made and any control person that would be required to be disclosed in a proxy 
statement or other filings required to be made in connection with solicitations of proxies for 
election of directors pursuant to Section 14 of the Exchange Act and the rules and regulations 
promulgated thereunder. 
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(e) If the Board or the chairman of the meeting determines that any nomination 
was not made in accordance with the provisions of this Section 3.2, or that the information 
provided in a stockholder’s notice does not satisfy the information requirements of this Section 
3.2, then such nomination shall not be considered at the meeting in question. Notwithstanding the 
foregoing provisions of this Section 3.2, if the stockholder does not appear at the meeting of 
stockholders of the Corporation to present the nomination, such nomination shall be disregarded, 
notwithstanding that proxies in respect of such nomination may have been received by the 
Corporation. 

(f) If any stockholder provides notice pursuant to Rule 14a-19 under the 
Exchange Act, such stockholder shall deliver to the Corporation, no later than five business days 
prior to the applicable meeting, reasonable evidence that it has met all of the applicable 
requirements of Rule 14a-19 under the Exchange Act. Without limiting the other provisions and 
requirements of this Section 3.2, unless otherwise required by law, if any Proposing Stockholder 
provides such notice and either (A) fails to comply with the requirements of Rule 14a-19 under 
the Exchange Act, or (B) fails to provide reasonable evidence of such compliance as required by 
this Section 3.2(f), then the Corporation shall disregard any proxies or votes solicited for such 
stockholder’s nominees.  

(g) In addition to the provisions of this Section 3.2, a stockholder shall also 
comply with all of the applicable requirements of the Exchange Act and the rules and regulations 
thereunder with respect to the matters set forth herein. Nothing in this Section 3.2 shall be deemed 
to affect any rights of the holders of Preferred Stock to elect directors pursuant to the Certificate 
of Incorporation. 

Section 3.3 Compensation. Unless otherwise restricted by the Certificate of 
Incorporation or these Bylaws, the Board by a resolution of a majority of the entire Board shall 
have the authority to fix the compensation of directors, including for service on a committee of the 
Board, and may be paid either a fixed sum for attendance at each meeting of the Board or other 
compensation as director. The directors may be reimbursed their expenses, if any, of attendance at 
each meeting of the Board. No such payment shall preclude any director from serving the 
Corporation in any other capacity and receiving compensation therefor. Members of committees 
of the Board may be allowed like compensation and reimbursement of expenses for service on the 
committee. 

Section 3.4 Removal.  Members of the Board of Directors may only be removed for 
cause as set forth in the Corporation’s Certificate of Incorporation. 

ARTICLE IV 
 

BOARD MEETINGS 

Section 4.1 Annual Meetings. The Board shall meet as soon as practicable after the 
adjournment of each annual stockholders meeting at the place of the annual stockholders meeting 
unless the Board shall fix another time and place and give notice thereof in the manner required 
herein for special meetings of the Board. No notice to the directors shall be necessary to legally 
convene this meeting, except as provided in this Section 4.1. 
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Section 4.2 Regular Meetings. Regularly scheduled, periodic meetings of the Board 
may be held without notice at such times, dates and places (within or without the State of 
Delaware) as shall from time to time be determined by the Board pursuant to a resolution of a 
majority of the entire Board. 

Section 4.3 Special Meetings. Special meetings of the Board shall be called by the 
Chairman of the Board, President or Secretary on the written request of at least a majority of the 
entire Board, or the sole director, as the case may be, and shall be held at such time, date and place 
(within or without the State of Delaware) as may be determined by the directors or the sole director 
as specified in such written request. Notice of each special meeting of the Board shall be given, as 
provided in Section 9.3, to each director (i) at least 24 hours before the meeting if such notice is 
oral notice given personally or by telephone or written notice given by hand delivery or by means 
of a form of electronic transmission and delivery; (ii) at least two days before the meeting if such 
notice is sent by a nationally recognized overnight delivery service; and (iii) at least five days 
before the meeting if such notice is sent through the United States mail. If the Secretary shall fail 
or refuse to give such notice, then the notice may be given by the officer who called the meeting 
or the directors who requested the meeting. Any and all business that may be transacted at a regular 
meeting of the Board may be transacted at a special meeting. Except as may be otherwise expressly 
provided by applicable law, the Certificate of Incorporation, or these Bylaws, neither the business 
to be transacted at, nor the purpose of, any special meeting need be specified in the notice or waiver 
of notice of such meeting. A special meeting may be held at any time without notice if all the 
directors are present or if those not present waive notice of the meeting in accordance with Section 
9.4. 

Section 4.4 Quorum; Required Vote. A majority of the Board shall constitute a 
quorum for the transaction of business at any meeting of the Board, and the act of a majority of 
the directors present at any meeting at which there is a quorum shall be the act of the Board, except 
as may be otherwise specifically provided by applicable law, the Certificate of Incorporation or 
these Bylaws. If a quorum shall not be present at any meeting, a majority of the directors present 
may adjourn the meeting from time to time, without notice other than announcement at the 
meeting, until a quorum is present. 

Section 4.5 Consent In Lieu of Meeting. Unless otherwise restricted by the Certificate 
of Incorporation or these Bylaws, any action required or permitted to be taken at any meeting of 
the Board or any committee thereof may be taken without a meeting if all members of the Board 
or committee, as the case may be, consent thereto in writing or by electronic transmission, and the 
writing or writings or electronic transmission or transmissions (or paper reproductions thereof) are 
filed with the minutes of proceedings of the Board or committee. Such filing shall be in paper form 
if the minutes are maintained in paper form and shall be in electronic form if the minutes are 
maintained in electronic form. 

Section 4.6 Organization. The chairman of each meeting of the Board shall be the 
Chairman of the Board or, in the absence (or inability or refusal to act) of the Chairman of the 
Board, the Chief Executive Officer (if he or she shall be a director) or, in the absence (or inability 
or refusal to act) of the Chief Executive Officer or if the Chief Executive Officer is not a director, 
the President (if he or she shall be a director) or in the absence (or inability or refusal to act) of the 
President or if the President is not a director, a chairman elected from the directors present. The 
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Secretary shall act as secretary of all meetings of the Board. In the absence (or inability or refusal 
to act) of the Secretary, an Assistant Secretary shall perform the duties of the Secretary at such 
meeting. In the absence (or inability or refusal to act) of the Secretary and all Assistant Secretaries, 
the chairman of the meeting may appoint any person to act as secretary of the meeting. 

ARTICLE V 
 

COMMITTEES OF DIRECTORS 

Section 5.1 Establishment. The Board may by resolution of a majority of the entire 
Board designate one or more committees, each committee to consist of one or more of the directors 
of the Corporation. Each committee shall keep regular minutes of its meetings and report the same 
to the Board when required by the resolution designating such committee. The Board shall have 
the power at any time to fill vacancies in, to change the membership of, or to dissolve any such 
committee. 

Section 5.2 Available Powers. Any committee established pursuant to Section 5.1 
hereof, to the extent permitted by applicable law and by resolution of a majority of the entire Board, 
shall have and may exercise all of the powers and authority of the Board in the management of the 
business and affairs of the Corporation, and may authorize the seal of the Corporation to be affixed 
to all papers that may require it. 

Section 5.3 Alternate Members. The Board by resolution of a majority of the entire 
Board may designate one or more directors as alternate members of any committee, who may 
replace any absent or disqualified member at any meeting of such committee. In the absence or 
disqualification of a member of the committee, the member or members thereof present at any 
meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may 
unanimously appoint another member of the Board to act at the meeting in place of any such absent 
or disqualified member. 

Section 5.4 Procedures. Unless the Board otherwise provides, the time, date, place, if 
any, and notice of meetings of a committee shall be determined by such committee, provided that 
each committee shall provide notice of each of its meeting to the Secretary. At meetings of a 
committee, a majority of the number of members of the committee (but not including any alternate 
member, unless such alternate member has replaced any absent or disqualified member at the time 
of, or in connection with, such meeting) shall constitute a quorum for the transaction of business. 
The act of a majority of the members present at any meeting at which a quorum is present shall be 
the act of the committee, except as otherwise specifically provided by applicable law, the 
Certificate of Incorporation, these Bylaws or the resolution of a majority of the entire Board. If a 
quorum is not present at a meeting of a committee, the members present may adjourn the meeting 
from time to time, without notice other than an announcement at the meeting, until a quorum is 
present. Unless the Board by resolution of a majority of the entire Board otherwise provides and 
except as provided in these Bylaws, each committee designated by the Board may make, alter, 
amend and repeal rules for the conduct of its business. In the absence of such rules each committee 
shall conduct its business in the same manner as the Board is authorized to conduct its business 
pursuant to Article III and Article IV of these Bylaws. 
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ARTICLE VI 
 

OFFICERS 

Section 6.1 Officers. The officers of the Corporation elected by the Board shall be a 
Chief Executive Officer, a Chief Financial Officer, a Secretary and such other officers (including 
without limitation, a Chairman of the Board, Presidents, Vice Presidents, Assistant Secretaries and 
a Treasurer) as the Board from time to time may determine. Officers elected by the Board shall 
each have such powers and duties as generally pertain to their respective offices, subject to the 
specific provisions of this Article VI. Such officers shall also have such powers and duties as from 
time to time may be conferred by the Board. The Chief Executive Officer or President may also 
appoint such other officers (including without limitation one or more Vice Presidents and 
Controllers) as may be necessary or desirable for the conduct of the business of the Corporation. 
Such other officers shall have such powers and duties and shall hold their offices for such terms 
as may be provided in these Bylaws or as may be prescribed by the Board or, if such officer has 
been appointed by the Chief Executive Officer or President, as may be prescribed by the appointing 
officer. 

(a) Chairman of the Board. By resolution of a majority of the entire Board, the 
Board shall select the Chairman of the Board.  The Chairman of the Board shall preside when 
present at all meetings of the stockholders and the Board. The Chairman of the Board shall have 
general supervision and control of the acquisition activities of the Corporation subject to the 
ultimate authority of the Board determined by resolution of a majority of the entire board, and shall 
be responsible for the execution of the policies of the Board with respect to such matters. In the 
absence (or inability or refusal to act) of the Chairman of the Board, the Chief Executive Officer 
(if he or she shall be a director) shall preside when present at all meetings of the stockholders and 
the Board. The powers and duties of the Chairman of the Board shall not include supervision or 
control of the preparation of the financial statements of the Corporation (other than through 
participation as a member of the Board). The position of Chairman of the Board and Chief 
Executive Officer may be held by the same person. 

(b) Chief Executive Officer. The Chief Executive Officer shall be the chief 
executive officer of the Corporation, shall have general supervision of the affairs of the 
Corporation and general control of all of its business subject to the ultimate authority of the Board, 
and shall be responsible for the execution of the policies of the Board with respect to such matters, 
except to the extent any such powers and duties have been prescribed to the Chairman of the Board 
pursuant to Section 6.1(a) above. In the absence (or inability or refusal to act) of the Chairman of 
the Board, the Chief Executive Officer (if he or she shall be a director) shall preside when present 
at all meetings of the stockholders and the Board. The position of Chief Executive Officer and 
President may be held by the same person. 

(c) President. The President shall make recommendations to the Chief 
Executive Officer on all operational matters that would normally be reserved for the final executive 
responsibility of the Chief Executive Officer. In the absence (or inability or refusal to act) of the 
Chairman of the Board and Chief Executive Officer, the President (if he or she shall be a director) 
shall preside when present at all meetings of the stockholders and the Board. The President shall 
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also perform such duties and have such powers as shall be designated by the Board. The position 
of President and Chief Executive Officer may be held by the same person. 

(d) Vice Presidents. In the absence (or inability or refusal to act) of the 
President, the Vice President (or in the event there be more than one Vice President, the Vice 
Presidents in the order designated by the Board) shall perform the duties and have the powers of 
the President. Any one or more of the Vice Presidents may be given an additional designation of 
rank or function. 

(e) Secretary. 

(i) The Secretary shall attend all meetings of the stockholders, the 
Board and (as required) committees of the Board and shall record the proceedings of such meetings 
in books to be kept for that purpose. The Secretary shall give, or cause to be given, notice of all 
meetings of the stockholders and special meetings of the Board and shall perform such other duties 
as may be prescribed by the Board, the Chairman of the Board, Chief Executive Officer or 
President. The Secretary shall have custody of the corporate seal of the Corporation and the 
Secretary, or any Assistant Secretary, shall have authority to affix the same to any instrument 
requiring it, and when so affixed, it may be attested by his or her signature or by the signature of 
such Assistant Secretary. The Board may give general authority to any other officer to affix the 
seal of the Corporation and to attest the affixing thereof by his or her signature. 

(ii) The Secretary shall keep, or cause to be kept, at the principal 
executive office of the Corporation or at the office of the Corporation’s transfer agent or registrar, 
if one has been appointed, a stock ledger, or duplicate stock ledger, showing the names of the 
stockholders and their addresses, the number and classes of shares held by each and, with respect 
to certificated shares, the number and date of certificates issued for the same and the number and 
date of certificates cancelled. 

(f) Assistant Secretaries. The Assistant Secretary or, if there be more than one, 
the Assistant Secretaries in the order determined by the Board shall, in the absence (or inability or 
refusal to act) of the Secretary, perform the duties and have the powers of the Secretary. 

(g) Chief Financial Officer. The Chief Financial Officer shall perform all duties 
commonly incident to that office (including, without limitation, the care and custody of the funds 
and securities of the Corporation, which from time to time may come into the Chief Financial 
Officer’s hands and the deposit of the funds of the Corporation in such banks or trust companies 
as the Board, the Chief Executive Officer or the President may authorize). 

(h) Treasurer. The Treasurer shall, in the absence (or inability or refusal to act) 
of the Chief Financial Officer, perform the duties and exercise the powers of the Chief Financial 
Officer. 

Section 6.2 Term of Office; Removal; Vacancies. The elected officers of the 
Corporation shall be appointed by the resolution of a majority of the entire Board and shall hold 
office until their successors are duly elected and qualified by the Board or until their earlier death, 
resignation, retirement, disqualification, or removal from office. Any officer may be removed, 
with or without cause, at any time by the Board. Any officer appointed by the Chief Executive 
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Officer or President may also be removed, with or without cause, by the Chief Executive Officer 
or President, as the case may be, unless the Board otherwise provides. Any vacancy occurring in 
any elected office of the Corporation may be filled by the Board. Any vacancy occurring in any 
office appointed by the Chief Executive Officer or President may be filled by the Chief Executive 
Officer, or President, as the case may be, unless the Board then determines that such office shall 
thereupon be elected by the Board, in which case the Board shall elect such officer. 

Section 6.3 Other Officers. The Board by the resolution of a majority of the entire 
Board may delegate the power to appoint such other officers and agents, and may also remove 
such officers and agents or delegate the power to remove same, as it shall from time to time deem 
necessary or desirable. 

Section 6.4 Multiple Officeholders; Stockholder and Director Officers. Any number 
of offices may be held by the same person unless the Certificate of Incorporation or these Bylaws 
otherwise provide. Officers need not be stockholders or residents of the State of Delaware. 

ARTICLE VII 
 

SHARES 

Section 7.1 Certificated and Uncertificated Shares. The shares of the Corporation 
may be certificated or uncertificated, subject to the sole discretion of the Board and the 
requirements of the DGCL. 

Section 7.2 Multiple Classes of Stock. If the Corporation shall be authorized to issue 
more than one class of stock or more than one series of any class, the Corporation shall (a) cause 
the powers, designations, preferences and relative, participating, optional or other special rights of 
each class of stock or series thereof and the qualifications, limitations or restrictions of such 
preferences and/or rights to be set forth in full or summarized on the face or back of any certificate 
that the Corporation issues to represent shares of such class or series of stock or (b) in the case of 
uncertificated shares, within a reasonable time after the issuance or transfer of such shares, send 
to the registered owner thereof a written notice containing the information required to be set forth 
on certificates as specified in clause (a) above; provided, however, that, except as otherwise 
provided by applicable law, in lieu of the foregoing requirements, there may be set forth on the 
face or back of such certificate or, in the case of uncertificated shares, on such written notice a 
statement that the Corporation will furnish without charge to each stockholder who so requests the 
powers, designations, preferences and relative, participating, optional or other special rights of 
each class of stock or series thereof and the qualifications, limitations or restrictions of such 
preferences or rights. 

Section 7.3 Signatures. Each certificate representing capital stock of the Corporation 
shall be signed by or in the name of the Corporation by (a) the Chairman of the Board, Chief 
Executive Officer, the President or a Vice President and (b) the Treasurer, an Assistant Treasurer, 
the Secretary or an Assistant Secretary of the Corporation. Any or all the signatures on the 
certificate may be a facsimile. In case any officer, transfer agent or registrar who has signed or 
whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, 
transfer agent or registrar before such certificate is issued, such certificate may be issued by the 
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Corporation with the same effect as if such person were such officer, transfer agent or registrar on 
the date of issue. 

Section 7.4 Consideration and Payment for Shares. 

(a) Subject to applicable law and the Certificate of Incorporation, shares of 
stock may be issued for such consideration, having in the case of shares with par value a value not 
less than the par value thereof, and to such persons, as determined from time to time by the Board. 
The consideration may consist of any tangible or intangible property or any benefit to the 
Corporation including cash, promissory notes, services performed, contracts for services to be 
performed or other securities, or any combination thereof. 

(b) Subject to applicable law and the Certificate of Incorporation, shares may 
not be issued until the full amount of the consideration has been paid, unless upon the face or back 
of each certificate issued to represent any partly paid shares of capital stock or upon the books and 
records of the Corporation in the case of partly paid uncertificated shares, there shall have been set 
forth the total amount of the consideration to be paid therefor and the amount paid thereon up to 
and including the time said certificate representing certificated shares or said uncertificated shares 
are issued. 

Section 7.5 Lost, Destroyed or Wrongfully Taken Certificates. 

(a) If an owner of a certificate representing shares claims that such certificate 
has been lost, destroyed or wrongfully taken, the Corporation shall issue a new certificate 
representing such shares or such shares in uncertificated form if the owner: (i) requests such a new 
certificate before the Corporation has notice that the certificate representing such shares has been 
acquired by a protected purchaser; (ii) if requested by the Corporation, delivers to the Corporation 
a bond sufficient to indemnify the Corporation against any claim that may be made against the 
Corporation on account of the alleged loss, wrongful taking or destruction of such certificate or 
the issuance of such new certificate or uncertificated shares; and (iii) satisfies other reasonable 
requirements imposed by the Corporation. 

(b) If a certificate representing shares has been lost, apparently destroyed or 
wrongfully taken, and the owner fails to notify the Corporation of that fact within a reasonable 
time after the owner has notice of such loss, apparent destruction or wrongful taking and the 
Corporation registers a transfer of such shares before receiving notification, the owner shall be 
precluded from asserting against the Corporation any claim for registering such transfer or a claim 
to a new certificate representing such shares or such shares in uncertificated form. 

Section 7.6 Transfer of Stock. 

(a) If a certificate representing shares of the Corporation is presented to the 
Corporation with an endorsement requesting the registration of transfer of such shares or an 
instruction is presented to the Corporation requesting the registration of transfer of uncertificated 
shares, the Corporation shall register the transfer as requested if: 

(i) in the case of certificated shares, the certificate representing such 
shares has been surrendered; 
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(ii) (A) with respect to certificated shares, the endorsement is made by 
the person specified by the certificate as entitled to such shares; (B) with respect to uncertificated 
shares, an instruction is made by the registered owner of such uncertificated shares; or (C) with 
respect to certificated shares or uncertificated shares, the endorsement or instruction is made by 
any other appropriate person or by an agent who has actual authority to act on behalf of the 
appropriate person; 

(iii) the Corporation has received a guarantee of signature of the person 
signing such endorsement or instruction or such other reasonable assurance that the endorsement 
or instruction is genuine and authorized as the Corporation may request; 

(iv) the transfer does not violate any restriction on transfer imposed by 
the Corporation that is enforceable in accordance with Section 7.8(a); and 

(v) such other conditions for such transfer as shall be provided for under 
applicable law have been satisfied. 

(b) Whenever any transfer of shares shall be made for collateral security and 
not absolutely, the Corporation shall so record such fact in the entry of transfer if, when the 
certificate for such shares is presented to the Corporation for transfer or, if such shares are 
uncertificated, when the instruction for registration of transfer thereof is presented to the 
Corporation, both the transferor and transferee request the Corporation to do so. 

Section 7.7 Registered Stockholders. Before due presentment for registration of 
transfer of a certificate representing shares of the Corporation or of an instruction requesting 
registration of transfer of uncertificated shares, the Corporation may treat the registered owner as 
the person exclusively entitled to inspect for any proper purpose the stock ledger and the other 
books and records of the Corporation, vote such shares, receive dividends or notifications with 
respect to such shares and otherwise exercise all the rights and powers of the owner of such shares, 
except that a person who is the beneficial owner of such shares (if held in a voting trust or by a 
nominee on behalf of such person) may, upon providing documentary evidence of beneficial 
ownership of such shares and satisfying such other conditions as are provided under applicable 
law, may also so inspect the books and records of the Corporation. 

Section 7.8 Effect of the Corporation’s Restriction on Transfer. 

(a) A written restriction on the transfer or registration of transfer of shares of 
the Corporation or on the amount of shares of the Corporation that may be owned by any person 
or group of persons, if permitted by the DGCL and noted conspicuously on the certificate 
representing such shares or, in the case of uncertificated shares, contained in a notice, offering 
circular or prospectus sent by the Corporation to the registered owner of such shares within a 
reasonable time prior to or after the issuance or transfer of such shares, may be enforced against 
the holder of such shares or any successor or transferee of the holder including an executor, 
administrator, trustee, guardian or other fiduciary entrusted with like responsibility for the person 
or estate of the holder. 
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(b) A restriction imposed by the Corporation on the transfer or the registration 
of shares of the Corporation or on the amount of shares of the Corporation that may be owned by 
any person or group of persons, even if otherwise lawful, is ineffective against a person without 
actual knowledge of such restriction unless: (i) the shares are certificated and such restriction is 
noted conspicuously on the certificate; or (ii) the shares are uncertificated and such restriction was 
contained in a notice, offering circular or prospectus sent by the Corporation to the registered 
owner of such shares within a reasonable time prior to or after the issuance or transfer of such 
shares. 

Section 7.9 Regulations. The Board shall have power and authority to make such 
additional rules and regulations, subject to any applicable requirement of law, as the Board may 
deem necessary and appropriate with respect to the issue, transfer or registration of transfer of 
shares of stock or certificates representing shares. The Board may appoint one or more transfer 
agents or registrars and may require for the validity thereof that certificates representing shares 
bear the signature of any transfer agent or registrar so appointed. 

ARTICLE VIII 
 

INDEMNIFICATION 

Section 8.1 Right to Indemnification. To the fullest extent permitted by applicable 
law, as the same exists or may hereafter be amended, the Corporation shall indemnify and hold 
harmless each person who, following the date hereof, was or is made a party or is threatened to be 
made a party to or is otherwise involved in any threatened, pending or completed action, suit or 
proceeding, whether civil, criminal, administrative or investigative (hereinafter a “proceeding”), 
by reason of the fact that he or she is or was a director or officer of the Corporation or, while a 
director or officer of the Corporation, is or was serving at the request of the Corporation as a 
director, officer, employee or agent of another corporation or of a partnership, joint venture, trust, 
other enterprise or nonprofit entity, including service with respect to an employee benefit plan 
(hereinafter an “Indemnitee”), whether the basis of such proceeding is alleged action in an official 
capacity as a director, officer, employee or agent, or in any other capacity while serving as a 
director, officer, employee or agent, against all liability and loss suffered and expenses (including, 
without limitation, attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and 
amounts paid in settlement) reasonably incurred by such Indemnitee in connection with such 
proceeding; provided, however, that, except as provided in Section 8.3 with respect to proceedings 
to enforce rights to indemnification, the Corporation shall indemnify an Indemnitee in connection 
with a proceeding (or part thereof) initiated by such Indemnitee only if such proceeding (or part 
thereof) was authorized by the Board. 

Section 8.2 Right to Advancement of Expenses. In addition to the right to 
indemnification conferred in Section 8.1, an Indemnitee shall also have the right to be paid by the 
Corporation to the fullest extent not prohibited by applicable law the expenses (including, without 
limitation, attorneys’ fees) incurred in defending or otherwise participating in any such proceeding 
in advance of its final disposition (hereinafter an “advancement of expenses”); provided, however, 
that, if the DGCL requires, an advancement of expenses incurred by an Indemnitee in his or her 
capacity as a director or officer of the Corporation (and not in any other capacity in which service 
was or is rendered by such Indemnitee, including, without limitation, service to an employee 
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benefit plan) shall be made only upon the Corporation’s receipt of an undertaking (hereinafter an 
“undertaking”), by or on behalf of such Indemnitee, to repay all amounts so advanced if it shall 
ultimately be determined that such Indemnitee is not entitled to be indemnified under this Article 
VIII or otherwise. 

Section 8.3 Right of Indemnitee to Bring Suit. If a claim under Section 8.1 or Section 
8.2 is not paid in full by the Corporation within 60 days after a written claim therefor has been 
received by the Corporation, except in the case of a claim for an advancement of expenses, in 
which case the applicable period shall be 20 days, the Indemnitee may at any time thereafter bring 
suit against the Corporation to recover the unpaid amount of the claim. If successful in whole or 
in part in any such suit, or in a suit brought by the Corporation to recover an advancement of 
expenses pursuant to the terms of an undertaking, the Indemnitee shall also be entitled to be paid 
the expense of prosecuting or defending such suit. In (a) any suit brought by the Indemnitee to 
enforce a right to indemnification hereunder (but not in a suit brought by an Indemnitee to enforce 
a right to an advancement of expenses) it shall be a defense that, and (b) in any suit brought by the 
Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the 
Corporation shall be entitled to recover such expenses upon a final judicial decision from which 
there is no further right to appeal (hereinafter a “final adjudication”) that, the Indemnitee has not 
met any applicable standard for indemnification set forth in the DGCL. Neither the failure of the 
Corporation (including its directors who are not parties to such action, a committee of such 
directors, independent legal counsel, or its stockholders) to have made a determination prior to the 
commencement of such suit that indemnification of the Indemnitee is proper in the circumstances 
because the Indemnitee has met the applicable standard of conduct set forth in the DGCL, nor an 
actual determination by the Corporation (including a determination by its directors who are not 
parties to such action, a committee of such directors, independent legal counsel, or its stockholders) 
that the Indemnitee has not met such applicable standard of conduct, shall create a presumption 
that the Indemnitee has not met the applicable standard of conduct or, in the case of such a suit 
brought by the Indemnitee, shall be a defense to such suit. In any suit brought by the Indemnitee 
to enforce a right to indemnification or to an advancement of expenses hereunder, or by the 
Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the 
burden of proving that the Indemnitee is not entitled to be indemnified, or to such advancement of 
expenses, under this Article VIII or otherwise shall be on the Corporation. 

Section 8.4 Non-Exclusivity of Rights. The rights provided to any Indemnitee pursuant 
to this Article VIII shall not be exclusive of any other right, which such Indemnitee may have or 
hereafter acquire under applicable law, the Certificate of Incorporation, these Bylaws, an 
agreement, a vote of stockholders or disinterested directors, or otherwise. 

Section 8.5 Insurance. The Corporation may maintain insurance, at its expense, to 
protect itself and/or any director, officer, employee or agent of the Corporation or another 
corporation, partnership, joint venture, trust or other enterprise against any expense, liability or 
loss, whether or not the Corporation would have the power to indemnify such person against such 
expense, liability or loss under the DGCL. 

Section 8.6 Indemnification of Other Persons. This Article VIII shall not limit the 
right of the Corporation to the extent and in the manner authorized or permitted by law to 
indemnify and to advance expenses to persons other than Indemnitees. Without limiting the 
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foregoing, the Corporation may, to the extent authorized from time to time by the Board, grant 
rights to indemnification and to the advancement of expenses to any employee or agent of the 
Corporation and to any other person who is or was serving at the request of the Corporation as a 
director, officer, employee or agent of another corporation or of a partnership, joint venture, trust 
or other enterprise, including service with respect to an employee benefit plan, to the fullest extent 
of the provisions of this Article VIII with respect to the indemnification and advancement of 
expenses of Indemnitees under this Article VIII. 

Section 8.7 Amendments. Any repeal or amendment of this Article VIII by the Board, 
which shall require the affirmative vote of a majority of the entire Board, or the stockholders of 
the Corporation or by changes in applicable law, or the adoption of any other provision of these 
Bylaws inconsistent with this Article VIII, will, to the extent permitted by applicable law, be 
prospective only (except to the extent such amendment or change in applicable law permits the 
Corporation to provide broader indemnification rights to Indemnitees on a retroactive basis than 
permitted prior thereto), and will not in any way diminish or adversely affect any right or protection 
existing hereunder in respect of any act or omission occurring prior to such repeal or amendment 
or adoption of such inconsistent provision; provided however, that, in all cases, amendments or 
repeals of this Article VIII shall require the affirmative vote of the stockholders holding at least 
662/3 of the voting power of all outstanding shares of capital stock of the Corporation. 

Section 8.8 Certain Definitions. For purposes of this Article VIII, (a) references to 
“other enterprise” shall include any employee benefit plan; (b) references to “fines” shall include 
any excise taxes assessed on a person with respect to an employee benefit plan; (c) references to 
“serving at the request of the Corporation” shall include any service that imposes duties on, or 
involves services by, a person with respect to any employee benefit plan, its participants, or 
beneficiaries; and (d) a person who acted in good faith and in a manner such person reasonably 
believed to be in the interest of the participants and beneficiaries of an employee benefit plan shall 
be deemed to have acted in a manner “not opposed to the best interest of the Corporation” for 
purposes of Section 145 of the DGCL. 

Section 8.9 Contract Rights. The rights provided to Indemnitees pursuant to this 
Article VIII shall be contract rights and such rights shall continue as to an Indemnitee who has 
ceased to be a director, officer, agent or employee and shall inure to the benefit of the Indemnitee’s 
heirs, executors and administrators. 

Section 8.10 Severability. If any provision or provisions of this Article VIII shall be held 
to be invalid, illegal or unenforceable for any reason whatsoever: (a) the validity, legality and 
enforceability of the remaining provisions of this Article VIII shall not in any way be affected or 
impaired thereby; and (b) to the fullest extent possible, the provisions of this Article VIII 
(including, without limitation, each such portion of this Article VIII containing any such provision 
held to be invalid, illegal or unenforceable) shall be construed so as to give effect to the intent 
manifested by the provision held invalid, illegal or unenforceable. 
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ARTICLE IX 
 

MISCELLANEOUS 

Section 9.1 Place of Meetings. If the place of any meeting of stockholders, the Board 
or committee of the Board for which notice is required under these Bylaws is not designated in the 
notice of such meeting, such meeting shall be held at the principal business office of the 
Corporation; provided, however, if the Board has, in its sole discretion, determined that a meeting 
shall not be held at any place, but instead shall be held by means of remote communication 
pursuant to Section 9.5 hereof, then such meeting shall not be held at any place. 

Section 9.2 Fixing Record Dates. 

(a) In order that the Corporation may determine the stockholders entitled to 
notice of any meeting of stockholders or any adjournment thereof, the Board by resolution of a 
majority of the entire Board may fix a record date, which shall not precede the date upon which 
the resolution fixing the record date is adopted by the Board, and which record date shall not be 
more than 60 nor less than 10 days before the date of such meeting. If the Board so fixes a date, 
such date shall also be the record date for determining the stockholders entitled to vote at such 
meeting unless the Board determines, at the time it fixes such record date, that a later date on or 
before the date of the meeting shall be the date for making such determination. If no record date is 
fixed by the Board, the record date for determining stockholders entitled to notice of and to vote 
at a meeting of stockholders shall be at the close of business on the business day next preceding 
the day on which notice is given, or, if notice is waived, at the close of business on the business 
day next preceding the day on which the meeting is held. A determination of stockholders of record 
entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the 
meeting; provided, however, that the Board may fix a new record date for the adjourned meeting, 
and in such case shall also fix as the record date for stockholders entitled to notice of such 
adjourned meeting the same or an earlier date as that fixed for determination of stockholders 
entitled to vote in accordance with the foregoing provisions of this Section 9.2(a) at the adjourned 
meeting. 

(b) In order that the Corporation may determine the stockholders entitled to 
receive payment of any dividend or other distribution or allotment of any rights or the stockholders 
entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for the 
purpose of any other lawful action, the Board may fix a record date, which record date shall not 
precede the date upon which the resolution fixing the record date is adopted, and which record 
date shall be not more than 60 days prior to such action. If no record date is fixed, the record date 
for determining stockholders for any such purpose shall be at the close of business on the day on 
which the Board adopts the resolution relating thereto. 

Section 9.3 Means of Giving Notice. 

(a) Notice to Directors. Whenever under applicable law, the Certificate of 
Incorporation or these Bylaws notice is required to be given to any director, such notice shall be 
given either (i) in writing and sent by mail, or by a nationally recognized delivery service, (ii) by 
means of facsimile telecommunication or other form of electronic transmission, or (iii) by oral 
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notice given personally or by telephone. A notice to a director will be deemed given as follows: 
(i) if given by hand delivery, orally, or by telephone, when actually received by the director, (ii) if 
sent through the United States mail, when deposited in the United States mail, with postage and 
fees thereon prepaid, addressed to the director at the director’s address appearing on the records of 
the Corporation, (iii) if sent for next day delivery by a nationally recognized overnight delivery 
service, when deposited with such service, with fees thereon prepaid, addressed to the director at 
the director’s address appearing on the records of the Corporation, (iv) if sent by facsimile 
telecommunication, when sent to the facsimile transmission number for such director appearing 
on the records of the Corporation, (v) if sent by electronic mail, when sent to the electronic mail 
address for such director appearing on the records of the Corporation, or (vi) if sent by any other 
form of electronic transmission, when sent to the address, location or number (as applicable) for 
such director appearing on the records of the Corporation. 

(b) Notice to Stockholders. Whenever under applicable law, the Certificate of 
Incorporation or these Bylaws notice is required to be given to any stockholder, such notice may 
be given (i) in writing and sent either by hand delivery, through the United States mail, or by a 
nationally recognized overnight delivery service for next day delivery, or (ii) by means of a form 
of electronic transmission consented to by the stockholder, to the extent permitted by, and subject 
to the conditions set forth in Section 232 of the DGCL. A notice to a stockholder shall be deemed 
given as follows: (i) if given by hand delivery, when actually received by the stockholder, (ii) if 
sent through the United States mail, when deposited in the United States mail, with postage and 
fees thereon prepaid, addressed to the stockholder at the stockholder’s address appearing on the 
stock ledger of the Corporation, (iii) if sent for next day delivery by a nationally recognized 
overnight delivery service, when deposited with such service, with fees thereon prepaid, addressed 
to the stockholder at the stockholder’s address appearing on the stock ledger of the Corporation, 
and (iv) if given by a form of electronic transmission consented to by the stockholder to whom the 
notice is given and otherwise meeting the requirements set forth above, (A) if by facsimile 
transmission, when directed to a number at which the stockholder has consented to receive notice, 
(B) if by electronic mail, when directed to an electronic mail address at which the stockholder has 
consented to receive notice, (C) if by a posting on an electronic network together with separate 
notice to the stockholder of such specified posting, upon the later of (1) such posting and (2) the 
giving of such separate notice, and (D) if by any other form of electronic transmission, when 
directed to the stockholder. A stockholder may revoke such stockholder’s consent to receiving 
notice by means of electronic communication by giving written notice of such revocation to the 
Corporation. Any such consent shall be deemed revoked if (1) the Corporation is unable to deliver 
by electronic transmission two consecutive notices given by the Corporation in accordance with 
such consent and (2) such inability becomes known to the Secretary or an Assistant Secretary or 
to the Corporation’s transfer agent, or other person responsible for the giving of notice; provided, 
however, the inadvertent failure to treat such inability as a revocation shall not invalidate any 
meeting or other action. 

(c) Electronic Transmission. “Electronic transmission” means any form of 
communication, not directly involving the physical transmission of paper, that creates a record that 
may be retained, retrieved and reviewed by a recipient thereof, and that may be directly reproduced 
in paper form by such a recipient through an automated process, including but not limited to 
transmission by telex, facsimile telecommunication, electronic mail, telegram and cablegram. 

Case 23-10831-MFW    Doc 766-1    Filed 12/01/23    Page 24 of 47



 

23 

(d) Notice to Stockholders Sharing Same Address. Without limiting the manner 
by which notice otherwise may be given effectively by the Corporation to stockholders, any notice 
to stockholders given by the Corporation under any provision of the DGCL, the Certificate of 
Incorporation or these Bylaws shall be effective if given by a single written notice to stockholders 
who share an address if consented to by the stockholders at that address to whom such notice is 
given. A stockholder may revoke such stockholder’s consent by delivering written notice of such 
revocation to the Corporation. Any stockholder who fails to object in writing to the Corporation 
within 60 days of having been given written notice by the Corporation of its intention to send such 
a single written notice shall be deemed to have consented to receiving such single written notice. 

(e) Exceptions to Notice Requirements. Whenever notice is required to be 
given, under the DGCL, the Certificate of Incorporation or these Bylaws, to any person with whom 
communication is unlawful, the giving of such notice to such person shall not be required and there 
shall be no duty to apply to any governmental authority or agency for a license or permit to give 
such notice to such person. Any action or meeting that shall be taken or held without notice to any 
such person with whom communication is unlawful shall have the same force and effect as if such 
notice had been duly given. In the event that the action taken by the Corporation is such as to 
require the filing of a certificate with the Secretary of State of Delaware, the certificate shall state, 
if such is the fact and if notice is required, that notice was given to all persons entitled to receive 
notice except such persons with whom communication is unlawful. 

Whenever notice is required to be given by the Corporation, under any provision of the 
DGCL, the Certificate of Incorporation or these Bylaws, to any stockholder to whom (1) notice of 
two consecutive annual meetings of stockholders and all notices of stockholder meetings or of the 
taking of action by written consent of stockholders without a meeting to such stockholder during 
the period between such two consecutive annual meetings, or (2) all, and at least two payments (if 
sent by first-class mail) of dividends or interest on securities during a 12-month period, have been 
mailed addressed to such stockholder at such stockholder’s address as shown on the records of the 
Corporation and have been returned undeliverable, the giving of such notice to such stockholder 
shall not be required. Any action or meeting that shall be taken or held without notice to such 
stockholder shall have the same force and effect as if such notice had been duly given. If any such 
stockholder shall deliver to the Corporation a written notice setting forth such stockholder’s then 
current address, the requirement that notice be given to such stockholder shall be reinstated. In the 
event that the action taken by the Corporation is such as to require the filing of a certificate with 
the Secretary of State of Delaware, the certificate need not state that notice was not given to persons 
to whom notice was not required to be given pursuant to Section 230(b) of the DGCL. The 
exception in subsection (1) of the first sentence of this paragraph to the requirement that notice be 
given shall not be applicable to any notice returned as undeliverable if the notice was given by 
electronic transmission. 

Section 9.4 Waiver of Notice. Whenever any notice is required to be given under 
applicable law, the Certificate of Incorporation, or these Bylaws, a written waiver of such notice, 
signed by the person or persons entitled to said notice, or a waiver by electronic transmission by 
the person entitled to said notice, whether before or after the time stated therein, shall be deemed 
equivalent to such required notice. All such waivers shall be kept with the books of the 
Corporation. Attendance at a meeting shall constitute a waiver of notice of such meeting, except 
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where a person attends for the express purpose of objecting to the transaction of any business on 
the ground that the meeting was not lawfully called or convened. 

Section 9.5 Meeting Attendance via Remote Communication Equipment. 

(a) Stockholder Meetings. If authorized by the Board in its sole discretion, and 
subject to such guidelines and procedures as the Board may adopt, stockholders entitled to vote at 
such meeting and proxy holders not physically present at a meeting of stockholders may, by means 
of remote communication: 

(i) participate in a meeting of stockholders; and 

(ii) be deemed present in person and vote at a meeting of stockholders, 
whether such meeting is to be held at a designated place or solely by means of remote 
communication, provided that (A) the Corporation shall implement reasonable measures to verify 
that each person deemed present and permitted to vote at the meeting by means of remote 
communication is a stockholder or proxy holder, (B) the Corporation shall implement reasonable 
measures to provide such stockholders and proxy holders a reasonable opportunity to participate 
in the meeting and, if entitled to vote, to vote on matters submitted to the applicable stockholders, 
including an opportunity to read or hear the proceedings of the meeting substantially concurrently 
with such proceedings, and (C) if any stockholder or proxy holder votes or takes other action at 
the meeting by means of remote communication, a record of such votes or other action shall be 
maintained by the Corporation. 

(b) Board Meetings. Unless otherwise restricted by applicable law, the 
Certificate of Incorporation or these Bylaws, members of the Board or any committee thereof may 
participate in a meeting of the Board or any committee thereof by means of conference telephone 
or other communications equipment by means of which all persons participating in the meeting 
can hear each other. Such participation in a meeting shall constitute presence in person at the 
meeting, except where a person participates in the meeting for the express purpose of objecting to 
the transaction of any business on the ground that the meeting was not lawfully called or convened. 

Section 9.6 Dividends. The Board may from time to time declare, and the Corporation 
may pay, dividends (payable in cash, property or shares of the Corporation’s capital stock) on the 
Corporation’s outstanding shares of capital stock, subject to applicable law and the Certificate of 
Incorporation. 

Section 9.7 Reserves. The Board may set apart out of the funds of the Corporation 
available for dividends a reserve or reserves for any proper purpose and may abolish any such 
reserve. 

Section 9.8 Contracts and Negotiable Instruments. Except as otherwise provided by 
applicable law, the Certificate of Incorporation or these Bylaws, any contract, bond, deed, lease, 
mortgage or other instrument may be executed and delivered in the name and on behalf of the 
Corporation by such officer or officers or other employee or employees of the Corporation as the 
Board may from time to time authorize. Such authority may be general or confined to specific 
instances as the Board may determine. The Chairman of the Board, the Chief Executive Officer, 
the President, the Chief Financial Officer, the Treasurer or any Vice President may execute and 
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deliver any contract, bond, deed, lease, mortgage or other instrument in the name and on behalf of 
the Corporation. Subject to any restrictions imposed by the Board, the Chairman of the Board 
Chief Executive Officer, President, the Chief Financial Officer, the Treasurer or any Vice 
President may delegate powers to execute and deliver any contract, bond, deed, lease, mortgage or 
other instrument in the name and on behalf of the Corporation to other officers or employees of 
the Corporation under such person’s supervision and authority, it being understood, however, that 
any such delegation of power shall not relieve such officer of responsibility with respect to the 
exercise of such delegated power. 

Section 9.9 Fiscal Year. The fiscal year of the Corporation shall be fixed by the Board. 

Section 9.10 Seal. The Board may adopt a corporate seal, which shall be in such form as 
the Board determines. The seal may be used by causing it or a facsimile thereof to be impressed, 
affixed or otherwise reproduced. 

Section 9.11 Books and Records. The books and records of the Corporation may be kept 
within or outside the State of Delaware at such place or places as may from time to time be 
designated by the Board. 

Section 9.12 Resignation. Any director, committee member or officer may resign by 
giving notice thereof in writing or by electronic transmission to the Chairman of the Board, the 
Chief Executive Officer, the President or the Secretary. The resignation shall take effect at the time 
it is delivered unless the resignation specifies a later effective date or an effective date determined 
upon the happening of an event or events. Unless otherwise specified therein, the acceptance of 
such resignation shall not be necessary to make it effective. 

Section 9.13 Surety Bonds. Such officers, employees and agents of the Corporation (if 
any) as the Chairman of the Board, Chief Executive Officer, President or the Board may direct, 
from time to time, shall be bonded for the faithful performance of their duties and for the 
restoration to the Corporation, in case of their death, resignation, retirement, disqualification or 
removal from office, of all books, papers, vouchers, money and other property of whatever kind 
in their possession or under their control belonging to the Corporation, in such amounts and by 
such surety companies as the Chairman of the Board, Chief Executive Officer, President or the 
Board may determine. The premiums on such bonds shall be paid by the Corporation and the bonds 
so furnished shall be in the custody of the Secretary. 

Section 9.14 Securities of Other Corporations. Powers of attorney, proxies, waivers of 
notice of meeting, consents in writing and other instruments relating to securities owned by the 
Corporation may be executed in the name of and on behalf of the Corporation by the Chairman of 
the Board, Chief Executive Officer, President, any Vice President or any officers authorized by 
the Board. Any such officer, may, in the name of and on behalf of the Corporation, take all such 
action as any such officer may deem advisable to vote in person or by proxy at any meeting of 
security holders of any corporation in which the Corporation may own securities, or to consent in 
writing, in the name of the Corporation as such holder, to any action by such corporation, and at 
any such meeting or with respect to any such consent shall possess and may exercise any and all 
rights and power incident to the ownership of such securities and which, as the owner thereof, the 
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Corporation might have exercised and possessed. The Board may from time to time confer like 
powers upon any other person or persons. 

Section 9.15 Amendments. The Board shall have the power to adopt, amend, alter or 
repeal the Bylaws. The affirmative vote of a majority of the entire Board shall be required to adopt, 
amend, alter or repeal the Bylaws. The Bylaws also may be adopted, amended, altered or repealed 
by the stockholders; provided, however, that in addition to any vote of the holders of any class or 
series of capital stock of the Corporation required by applicable law or the Certificate of 
Incorporation, the affirmative vote of the holders of at least a majority of the voting power (except 
as otherwise provided in Section 8.7) of all outstanding shares of capital stock of the Corporation 
entitled to vote generally in the election of directors, voting together as a single class, shall be 
required for the stockholders to adopt, amend, alter or repeal the Bylaws. 
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THIRD [AMENDED AND RESTATED / AMENDMENT TO SECOND AMENDED AND 
RESTATED] 1 CERTIFICATE OF INCORPORATION 

 OF  
LORDSTOWN MOTORS CORP. 

[              , 2023] 

 Lordstown Motors Corp., a corporation organized and existing under the laws of the State of 
Delaware (the “Corporation”), DOES HEREBY CERTIFY AS FOLLOWS: 

1. The name of the Corporation is “Lordstown Motors Corp.” The original certificate of 
incorporation of the Corporation was filed with the Secretary of State of the State of Delaware on 
November 13, 2018 (the “Original Certificate”). 

2. The Corporation amended and restated the Original Certificate on February 27, 2019 (as 
amended and restated, the “First Amended and Restated Certificate”). 

3. The Corporation amended and restated the First Amended and Restated Certificate on 
October 23, 2020 (as amended and restated, the “Second Amended and Restated Certificate”). 

4. The Corporation amended the Second Amended and Restated Certificate on August 18, 
2022 (the “First Amendment”). 

5. The Corporation amended the Second Amended and Restated Certificate further on May 
22, 2023 (the “Second Amendment”). 

6. This Third Amended and Restated Certificate of Incorporation (the “Third Amended and 
Restated Certificate”), which both restates and amends the provisions of the Second Amended and 
Restated Certificate, as amended by the First Amendment and the Second Amendment, was duly adopted 
in accordance with Sections 242 and 245 of the General Corporation Law of the State of Delaware, as 
amended from time to time (the “DGCL”). 

7. This Third Amended and Restated Certificate of Incorporation shall become effective on 
the date of filing with the Secretary of State of Delaware. 
 

8. The text of the Second Amended and Restated Certificate, as amended by the First 
Amendment and the Second Amendment, is hereby amended and restated in its entirety to read as 
follows:  
 

ARTICLE I.  
NAME 

The name of the corporation is Lordstown Motors Corp.2 (the “Corporation”). 

ARTICLE II.  
PURPOSE 

The purpose of the Corporation is to engage in any lawful act or activity for which corporations 
may be organized under the DGCL. 

 
1 NOTE:  This may be filed with the State of Delaware as the Third Amendment to the Second Amended and 
Restated Certificate of Incorporation. 
2 NOTE: A change of the name of the Corporation in connection with this filing is under consideration. 
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ARTICLE III.  
REGISTERED AGENT 

The address of the Corporation’s registered office in the State of Delaware is 251 Little Falls 
Drive, in the City of Wilmington, County of New Castle, State of Delaware, 19808, and the name of the 
Corporation’s registered agent at such address is Corporation Service Company. 

ARTICLE IV.  
CAPITALIZATION 

Section 4.1 Authorized Capital Stock. The total number of shares of all classes of capital 
stock, each with a par value of $0.0001 per share, which the Corporation is authorized to issue is 
462,000,000 shares, consisting of (a) 450,000,000 shares of Class A common stock (the “Common 
Stock”) and (b) 12,000,000 shares of preferred stock (the “Preferred Stock”). 

Section 4.2 Preferred Stock. The Board of Directors of the Corporation (the “Board”) is 
hereby expressly authorized to provide out of the unissued shares of the Preferred Stock for one or more 
series of Preferred Stock and to establish from time to time the number of shares to be included in each 
such series and to fix the voting rights, if any, designations, powers, preferences and relative, 
participating, optional, special and other rights, if any, of each such series and any qualifications, 
limitations and restrictions thereof, as shall be stated in the resolution or resolutions adopted by the Board 
providing for the issuance of such series and included in a certificate of designation (a “Preferred Stock 
Designation”) filed pursuant to the DGCL, and the Board is hereby expressly vested with the authority to 
the full extent provided by law, now or hereafter, to adopt any such resolution or resolutions. 

Section 4.3 Common Stock. 

(a) Voting. 
 

(i) Except as otherwise required by law or this Third Amended and Restated 
Certificate (including any Preferred Stock Designation), the holders of the shares of Common Stock shall 
exclusively possess all voting power with respect to the Corporation. 

 
(ii) Except as otherwise required by law or this Third Amended and Restated 

Certificate (including any Preferred Stock Designation), the holders of shares of Common Stock shall be 
entitled to one vote for each such share on each matter properly submitted to the stockholders of the 
Corporation on which the holders of the Common Stock are entitled to vote. 

 
(iii) Except as otherwise required by law or this Third Amended and Restated 

Certificate (including any Preferred Stock Designation), at any annual or special meeting of the 
stockholders of the Corporation, holders of the Common Stock shall have the exclusive right to vote for 
the election of directors and on all other matters properly submitted to a vote of the stockholders. 
Notwithstanding the foregoing, except as otherwise required by law or this Third Amended and Restated 
Certificate (including any Preferred Stock Designation), holders of Common Stock shall not be entitled to 
vote on any amendment to this Third Amended and Restated Certificate (including any amendment to any 
Preferred Stock Designation) that relates solely to the terms of one or more outstanding series of Preferred 
Stock if the holders of such affected series of Preferred Stock are entitled, either separately or together 
with the holders of one or more other such series, to vote thereon pursuant to this Third Amended and 
Restated Certificate (including any Preferred Stock Designation) or the DGCL. 
 

(b) Dividends. Subject to applicable law, the rights, if any, of the holders of any outstanding 
series of the Preferred Stock, the holders of shares of Common Stock shall be entitled to receive such 
dividends and other distributions (payable in cash, property or capital stock of the Corporation) when, as 
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and if declared thereon by the Board from time to time out of any assets or funds of the Corporation 
legally available therefor and shall share equally on a per share basis in such dividends and distributions. 

(c) Liquidation, Dissolution or Winding Up of the Corporation. Subject to applicable law, 
the rights, if any, of the holders of any outstanding series of the Preferred Stock, in the event of any 
voluntary or involuntary liquidation, dissolution or winding up of the Corporation, after payment or 
provision for payment of the debts and other liabilities of the Corporation, the holders of shares of 
Common Stock shall be entitled to receive all the remaining assets of the Corporation available for 
distribution to its stockholders, ratably in proportion to the number of shares of Common Stock held by 
them. 
 

Section 4.4 Rights and Options. The Corporation has the authority to create and issue rights, 
warrants and options entitling the holders thereof to acquire from the Corporation any shares of its capital 
stock of any class or classes, with such rights, warrants and options to be evidenced by or in instrument(s) 
approved by the Board. The Board is empowered to set the exercise price, duration, times for exercise and 
other terms and conditions of such rights, warrants or options; provided, however, that the consideration 
to be received for any shares of capital stock issuable upon exercise thereof may not be less than the par 
value thereof. 

Section 4.5 Non-Voting Equity. The Corporation shall not issue nonvoting equity securities 
to the extent prohibited by Section 1123(a)(6) of title 11 of the United States Code (as amended, the 
“Bankruptcy Code”); provided, however, that the foregoing restriction shall (a) have no further force and 
effect beyond that required under Section 1123(a)(6) of the Bankruptcy Code, (b) only have such force 
and effect for so long as Section 1123(a)(6) of the Bankruptcy Code is in effect and applicable to the 
Corporation, and (c) in all event may be amended or eliminated in accordance with applicable law as from 
time to time may be in effect.  

ARTICLE V.  
BOARD OF DIRECTORS 

Section 5.1 Board Powers. The business and affairs of the Corporation shall be managed by, 
or under the direction of, the Board. In addition to the powers and authority expressly conferred upon the 
Board by statute, this Third Amended and Restated Certificate or the Bylaws of the Corporation 
(“Bylaws”), the Board is hereby empowered to exercise all such powers and do all such acts and things as 
may be exercised or done by the Corporation, subject, nevertheless, to the provisions of the DGCL, this 
Third Amended and Restated Certificate, and any Bylaws adopted by the stockholders of the Corporation; 
provided, however, that no Bylaws hereafter adopted by the stockholders of the Corporation shall 
invalidate any prior act of the Board that would have been valid if such Bylaws had not been adopted. 

Section 5.2 Number, Election and Term. 

(a) Subject to any rights of the holders of any series of Preferred Stock to elect additional 
directors under specified circumstances, the total number of directors of the Corporation shall be no less 
than three (3) and no more than nine (9) as fixed from time to time exclusively by the Board pursuant to a 
resolution adopted by a majority of the entire Board then in office. 
 

(b) Subject to Section 5.5 hereof, the Board shall be divided into three classes, as nearly 
equal in number as possible and designated Class I, Class II and Class III. The Board is authorized to 
assign members of the Board already in office to Class I, Class II or Class III. Following the  
effectiveness of this Third Amended and Restated Certificate and subject to the election and 
qualification of their respective successors in office: the term of the initial Class I Directors shall expire at 
the annual meeting of the stockholders of the Corporation to be held in 2025; the term of the initial Class 
II Directors shall expire at the annual meeting of the stockholders of the Corporation to be held in 2026, 
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and the term of the initial Class III Directors shall expire at the annual meeting of the stockholders of the 
Corporation to be held in 2027. Beginning with the first annual meeting of the stockholders of the 
Corporation following the effectiveness of this Third Amended and Restated Certificate, which shall be 
held in 2025, and at each succeeding annual meeting of the stockholders of the Corporation, each of the 
successors elected to replace the class of directors whose term expires at that annual meeting shall be 
elected for a three (3) year term or until the election and qualification of their respective successors in 
office, subject to their earlier death, resignation or removal. Subject to Section 5.5 hereof, if the number 
of directors that constitute the Board is changed, any increase or decrease shall be apportioned by the 
Board among the classes so as to maintain the number of directors in each class as nearly equal as 
possible, but in no case shall a decrease in the number of directors constituting the Board shorten the term 
of any incumbent director. Subject to the rights of the holders of one or more series of Preferred Stock, 
voting separately by class or series, to elect directors pursuant to the terms of one or more series of 
Preferred Stock, the election of directors shall be determined. Directors shall be elected by a majority of 
the votes cast by the stockholders present in person or represented by proxy at the meeting and entitled to 
vote thereon. The Board is hereby expressly authorized, by resolution or resolutions thereof, to assign 
members of the Board already in office to the aforesaid classes at the time this Third Amended and 
Restated Certificate (and therefore such classification) becomes effective in accordance with the DGCL. 

(c) Subject to Section 5.5 hereof, a director shall hold office until the annual meeting for the 
year in which his or her term expires and until his or her successor has been elected and qualified, subject, 
however, to such director’s earlier death, resignation, retirement, disqualification or removal. 

 
(d) Unless and except to the extent that the Bylaws shall so require, the election of directors 

need not be by written ballot.  
 

Section 5.3 Newly Created Directorships and Vacancies. Subject to Section 5.5 hereof, 
newly created directorships resulting from an increase in the number of directors and any vacancies on the 
Board resulting from death, resignation, retirement, disqualification, removal or other cause may be filled 
solely and exclusively by a majority vote of the remaining directors then in office, even if less than a 
quorum, or by a sole remaining director (and not by stockholders), and any director so chosen shall hold 
office for the remainder of the full term of the class of directors to which the new directorship was added 
or in which the vacancy occurred and until his or her successor has been elected and qualified, subject, 
however, to such director’s earlier death, resignation, retirement, disqualification or removal. 

Section 5.4 Removal. Subject to Section 5.5 hereof, any or all of the directors may be 
removed from office at any time, but only for cause and only by the affirmative vote of holders of a 
majority of the voting power of all then outstanding shares of capital stock of the Corporation entitled to 
vote generally in the election of directors, voting together as a single class. 

Section 5.5 Preferred Stock - Directors. Notwithstanding any other provision of this Article 
V, and except as otherwise required by law, whenever the holders of one or more series of the Preferred 
Stock shall have the right, voting separately by class or series, to elect one or more directors, the term of 
office, the filling of vacancies, the removal from office and other features of such directorships shall be 
governed by the terms of such series of the Preferred Stock as set forth in this Third Amended and 
Restated Certificate (including any Preferred Stock Designation) and such directors shall not be included 
in any of the classes created pursuant to this Article V unless expressly provided by such terms. 

ARTICLE VI.  
BYLAWS 

In furtherance and not in limitation of the powers conferred upon it by law, the Board shall have 
the power and is expressly authorized to adopt, amend, alter or repeal the Bylaws by the affirmative vote 
of a majority of the entire Board then in office or by unanimous written consent. The Bylaws also may be 
adopted, amended, altered or repealed by the stockholders; provided, however, that in addition to any vote 
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of the holders of any class or series of capital stock of the Corporation required by law or by this Third 
Amended and Restated Certificate (including any Preferred Stock Designation), the affirmative vote of 
the holders of at least a majority of the voting power of all then outstanding shares of capital stock of the 
Corporation entitled to vote generally in the election of directors, voting together as a single class, shall 
be required for the stockholders of the Corporation to adopt, amend, alter or repeal the Bylaws; and 
provided further, however, that no Bylaws hereafter adopted by the stockholders of the Corporation shall 
invalidate any prior act of the Board that would have been valid if such Bylaws had not been adopted. 

 
ARTICLE VII.  

SPECIAL MEETINGS OF STOCKHOLDERS; ACTION BY WRITTEN CONSENT 

Section 7.1 Special Meetings. Subject to the rights, if any, of the holders of any outstanding 
series of the Preferred Stock, and to the requirements of applicable law, special meetings of stockholders 
of the Corporation may be called only by the Board pursuant to a resolution adopted by a majority of the 
entire Board then in office, and the ability of the stockholders of the Corporation to call a special meeting 
is hereby specifically denied. Except as provided in the foregoing sentence, special meetings of 
stockholders of the Corporation may not be called by another person or persons. 

Section 7.2 Advance Notice. Advance notice of stockholder nominations for the election of 
directors and of business to be brought by stockholders before any meeting of the stockholders of the 
Corporation shall be given in the manner provided in the Bylaws. 

Section 7.3 Action by Written Consent. Except as may be otherwise provided for or fixed 
pursuant to this Third Amended and Restated Certificate (including any Preferred Stock Designation) 
relating to the rights of the holders of any outstanding series of Preferred Stock, any action required or 
permitted to be taken by the stockholders of the Corporation must be effected by a duly called annual or 
special meeting of such stockholders and may not be effected by written consent of the stockholders. 

ARTICLE VIII.  
LIMITED LIABILITY; INDEMNIFICATION 

Section 8.1 Limitation of Liability. A director or officer of the Corporation shall not be 
personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty 
as a director or officer, except to the extent such exemption from liability or limitation thereof is not 
permitted under the DGCL as the same exists or may hereafter be amended. If the DGCL is amended 
after the effectiveness of this Third Amended and Restated Certificate to authorize the further elimination 
or limitation of the liability of directors or officers, then the liability of a director or officer of the 
Corporation shall be eliminated or limited to the fullest extent authorized by the DGCL, as so amended. 
Any amendment, modification or repeal of the foregoing sentence shall not adversely affect any right or 
protection of a director of the Corporation hereunder in respect of any act or omission occurring after the 
date hereof and prior to the time of such amendment, modification or repeal. 

Section 8.2 Indemnification and Advancement of Expenses. 

(a) To the fullest extent permitted by applicable law, as the same exists or may hereafter be 
amended, the Corporation shall indemnify and hold harmless each person who is or was made a party or 
is threatened to be made a party to or is otherwise involved in any threatened, pending or completed 
action, suit or proceeding, whether civil, criminal, administrative or investigative (a “proceeding”) by 
reason of the fact that he or she is or was a director or officer of the Corporation or, while a director or 
officer of the Corporation, is or was serving at the request of the Corporation as a director, officer, 
employee or agent of another corporation or of a partnership, joint venture, trust, other enterprise or 
nonprofit entity, including service with respect to an employee benefit plan (an “indemnitee”), whether 
the basis of such proceeding is alleged action in an official capacity as a director, officer, employee or 
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agent, or in any other capacity while serving as a director, officer, employee or agent, against all liability 
and loss suffered and expenses (including, without limitation, attorneys’ fees, judgments, fines, ERISA 
excise taxes and penalties and amounts paid in settlement) reasonably incurred by such indemnitee in 
connection with such proceeding. The Corporation shall to the fullest extent not prohibited by applicable 
law pay the expenses (including attorneys’ fees) incurred by an indemnitee in defending or otherwise 
participating in any proceeding in advance of its final disposition; provided, however, that, to the extent 
required by applicable law, such payment of expenses in advance of the final disposition of the 
proceeding shall be made only upon receipt of an undertaking, by or on behalf of the indemnitee, to repay 
all amounts so advanced if it shall ultimately be determined that the indemnitee is not entitled to be 
indemnified under this Section 8.2 or otherwise. The rights to indemnification and advancement of 
expenses conferred by this Section 8.2 shall be contract rights and such rights shall continue as to an 
indemnitee who has ceased to be a director, officer, employee or agent and shall inure to the benefit of his 
or her heirs, executors and administrators. Notwithstanding the foregoing provisions of this Section 
8.2(a), except for proceedings to enforce rights to indemnification and advancement of expenses, the 
Corporation shall indemnify and advance expenses to an indemnitee in connection with a proceeding (or 
part thereof) initiated by such indemnitee only if such proceeding (or part thereof) was authorized by the 
Board. 

(b) The rights to indemnification and advancement of expenses conferred on any indemnitee 
by this Section 8.2 shall not be exclusive of any other rights that any indemnitee may have or hereafter 
acquire under law, this Third Amended and Restated Certificate, the Bylaws, an agreement, vote of 
stockholders or disinterested directors, or otherwise. 

 
(c) Any repeal or amendment of this Section 8.2 by the stockholders of the Corporation or by 

changes in law, or the adoption of any other provision of this Third Amended and Restated Certificate 
inconsistent with this Section 8.2, shall, unless otherwise required by law, be prospective only (except to 
the extent such amendment or change in law permits the Corporation to provide broader indemnification 
rights on a retroactive basis than permitted prior thereto), and shall not in any way diminish or adversely 
affect any right or protection existing at the time of such repeal or amendment or adoption of such 
inconsistent provision in respect of any proceeding (regardless of when such proceeding is first 
threatened, commenced or completed) arising out of, or related to, any act or omission occurring prior to 
such repeal or amendment or adoption of such inconsistent provision. 

 
(d) This Section 8.2 shall not limit the right of the Corporation, to the extent and in the 

manner authorized or permitted by law, to indemnify and to advance expenses to persons other than 
indemnitees. 
 

ARTICLE IX.  
AMENDMENT OF THIRD AMENDED AND  

RESTATED CERTIFICATE OF INCORPORATION 

The Corporation reserves the right at any time and from time to time to amend, alter, change or 
repeal any provision contained in this Third Amended and Restated Certificate (including any Preferred  
Stock Designation), and other provisions authorized by the laws of the State of Delaware at the time in 
force that may be added or inserted, in the manner now or hereafter prescribed by this Third Amended 
and Restated Certificate and the DGCL; and, except as set forth in Article VIII, all rights, preferences and 
privileges of whatever nature herein conferred upon stockholders, directors or any other persons by and 
pursuant to this Third Amended and Restated Certificate in its present form or as hereafter amended are 
granted subject to the right reserved in this Article IX. 

 
ARTICLE X.  

EXCLUSIVE FORUM FOR CERTAIN LAWSUITS 

Section 10.1 Forum. 
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(a) Subject to Section 10.1(b), unless the Corporation consents in writing to the selection of 
an alternative forum, to the fullest extent permitted by law, the sole and exclusive forum for any internal 
or intra-corporate claim or any action asserting a claim governed by the internal affairs doctrine as 
defined by the laws of the State of Delaware, including, but not limited to: (i) any derivative action or 
proceeding brought on behalf of the Corporation; (ii) any action asserting a claim of breach of a fiduciary 
duty owed by any director, officer or other employee or stockholder of the Corporation to the Corporation 
or the Corporation’s stockholders; or (iii) any action asserting a claim arising pursuant to any provision of 
the DGCL or this Third Amended and Restated Certificate or the Bylaws (in each case, as they may be 
amended from time to time), or as to which the DGCL confers jurisdiction on the Court of Chancery of 
the State of Delaware, shall be a state court located within the State of Delaware (or, if no court located 
within the State of Delaware has jurisdiction, the federal district court for the District of Delaware). 

 
(b) Unless the Corporation consents in writing to the selection of an alternative forum, to the 

fullest extent permitted by law, the sole and exclusive forum for any action asserting a cause of action 
arising under the Securities Act of 1933 or any rule or regulation promulgated thereunder (in each case, as 
amended) shall be the federal district court for the District of Delaware (or, if such court does not have 
jurisdiction over such action, any other federal district court of the United States); provided, however, that 
if the foregoing provisions of this Section 10.1(b) are, or the application of such provisions to any person 
or entity or any circumstance is, illegal, invalid or unenforceable, the sole and exclusive forum for any 
action asserting a cause of action arising under the Securities Act of 1933 or any rule or regulation 
promulgated thereunder (in each case, as amended) shall be the Court of Chancery of the State of 
Delaware. 
 

(c) Notwithstanding anything to the contrary in this Third Amended and Restated Certificate, 
the foregoing provisions of this Section 10.1 shall not apply to any action seeking to enforce any liability, 
obligation or duty created by the Securities Exchange Act of 1934 or any rule or regulation promulgated 
thereunder (in each case, as amended). 
 

(d) To the fullest extent permitted by law, any person or entity purchasing or otherwise 
acquiring or holding any interest in shares of capital stock of the Corporation shall be deemed to have 
notice of and consented to the provisions of this Section 10.1. 
 

ARTICLE XI 
RESTRICTIONS ON TRANSFERS OF SECURITIES 

 
 
A. Definitions and Interpretation. 
  
The following capitalized terms have the meanings ascribed below when used in this Article XI with 
initial capital letters (and any references in this Article XI to any portions of Treasury Regulation § 1.382-
2T shall include any successor provisions): 
  

(i)       “4.5% Transaction” has the meaning set forth in Article XI, Section B. 
  
(ii)       “4.5% Stockholder” means a Person whose Percentage Stock Ownership equals or 
exceeds 4.5% of the Corporation’s then-outstanding Capital Stock, whether directly or indirectly, 
and including Capital Stock such Person would be deemed to constructively own or which 
otherwise would be aggregated with Capital Stock owned by such Person pursuant to Section 382 
of the Internal Revenue Code, or any successor provision or replacement provision and the 
applicable Treasury Regulations thereunder. 
  
(iii)      “Agent” has the meaning set forth in Article XI, Section E. 
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(iv)      “Board of Directors” means the board of directors of the Corporation (or a duly 
authorized committee thereof). 
  
(v)       “Capital Stock” means any interest that would be treated as “stock” of the Corporation 
pursuant to Treasury Regulation § 1.382-2(a)(3) or § 1.382-2T(f)(18). 
  
(vi)      “CDS” has the meaning set forth in Article XI, Section B. 
  
(vii)     “Common Stock” means the Common Stock, par value of $0.0001 per share, of the 
Corporation. 
  
(viii)    “Corporation Securities” means (1) Capital Stock, including Common Stock and 
Preferred Stock (other than Preferred Stock described in Section 1504(a)(4) of the Internal 
Revenue Code), and (2) warrants, rights, or options (including options within the meaning of 
Treasury Regulation § 1.382-2T(h)(4)(v)) to purchase Securities. 
  
(ix)      “DTC” has the meaning set forth in Article XI, Section B. 
  
(x)       “Effective Date” means the date of filing of this Third Amended and Restated Certificate 
with the Secretary of State of the State of Delaware. 
  
(xi)      “Excess Securities” has the meaning given such term in Article XI, Section D. 
  
(xii)     “Expiration Date” means the earliest of (1) the repeal of Section 382 of the Internal 
Revenue Code or any successor statute, if the Board of Directors determines that this Article XI is 
no longer necessary or desirable for the preservation of Tax Benefits, (2) the close of business on 
the first day of a taxable year of the Corporation as to which the Board of Directors determines 
that no Tax Benefits may be carried forward, (3) such date as the Board of Directors shall fix in 
accordance with Article XI, Section L and (4) the date of the Corporation’s annual meeting of 
stockholders to be held during calendar year 2020. 
  
(xiii)       “Internal Revenue Code” means the United States Internal Revenue Code of 1986, as 
amended from time to time. 
  
(xiv)      “Percentage Stock Ownership” means the percentage Stock Ownership interest of any 
Person or group (as the context may require) for purposes of Section 382 of the Internal Revenue 
Code as determined in accordance with the Treasury Regulation § 1.382-2T(g), (h), (j) and (k) or 
any successor provision. 
  
(xv)       “Person” means any individual, firm, corporation or other legal entity, including persons 
treated as an entity pursuant to Treasury Regulation § 1.382-3(a)(1)(i); and includes any 
successor (by merger or otherwise) of such entity. 
  
(xvi)       “Preferred Stock” means the Preferred Stock of the Corporation described in Section 4.1 
hereof. 
  
(xvii)      “Prohibited Distributions” means any and all dividends or other distributions paid by 
the Corporation with respect to any Excess Securities received by a Purported Transferee. 
  
(xviii)    “Prohibited Transfer” means any Transfer or purported Transfer of Corporation 
Securities to the extent that such Transfer is prohibited or void under this Article XI. 
  
(xix)       “Proposed Transaction” has the meaning set forth in Article XI, Section C. 
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(xx)        “Purported Transferee” has the meaning set forth in Article XI, Section D. 
  
(xxi)       “Request” has the meaning set forth in Article XI, Section C. 
  
(xxii)      “Requesting Person” has the meaning set forth in Article XI, Section C. 
  
(xxiii)     “Securities” and “Security” each has the meaning set forth in Article XI, Section G. 
  
(xxiv)     “Stock Ownership” means any direct or indirect ownership of Capital Stock, including 
any ownership by virtue of application of constructive ownership rules, with such direct, indirect, 
and constructive ownership determined under the provisions of Section 382 of the Internal 
Revenue Code and the regulations thereunder. 
  
(xxv)      “Tax Benefits” means the net operating loss carryforwards, capital loss carryforwards, 
general business credit carryforwards, alternative minimum tax credit carryforwards and foreign 
tax credit carryforwards, as well as any loss or deduction attributable to a “net unrealized built-in 
loss” of the Corporation or any direct or indirect subsidiary thereof, within the meaning of 
Section 382 of the Internal Revenue Code. 
  
(xxvi)     “Transfer” means any direct or indirect sale, transfer, assignment, conveyance, pledge or 
other disposition or other action taken by a Person (other than the Corporation) that alters the 
Percentage Stock Ownership of any Person. A Transfer also shall include the creation or grant of 
an option (including an option within the meaning of Treasury Regulation § 1.382-4(d)). To avoid 
doubt, a Transfer shall not include the creation or grant of an option by the Corporation, nor shall 
a Transfer include the issuance of Capital Stock by the Corporation. 
  
(xxvii)    “Transferee” means any Person to whom Corporation Securities are Transferred. 
  
(xxviii)   “Treasury Regulations” means the regulations, including temporary regulations or any 
successor regulations promulgated under the Internal Revenue Code, as amended from time to 
time. 

  
   
B. Transfer and Ownership Restrictions. 
  
(i) In order to preserve the Corporation’s ability to use the Tax Benefits to offset income until the 
Expiration Date, no Person (including, without limitation, the U.S. Government or any agency or 
instrumentality thereof) other than the Corporation shall, except as provided in Article XI, Section C, 
Transfer to any Person (and any such attempted Transfer shall be void ab initio) any direct or indirect 
interest in any Corporation Securities to the extent that such Transfer, if effective, would cause the 
transferee or any other Person to become a 4.5% Stockholder, or would cause the Percentage Stock 
Ownership of any 4.5% Stockholder to increase(any such Transfer, a “4.5% Transaction”).  
 
(ii) Until the third anniversary of the Effective Date, any Person that was a 4.5% Stockholder on the 
Effective Date shall not Transfer any Corporation Securities without the authorization of the Board of 
Directors. The procedures of Article XI, Section C(ii) shall apply to any Person who desires to effect a 
Transfer under this Article XI, Section B(ii). A purported Transfer under this Article XI, Section B(ii) 
without the authorization of the Board of Directors shall constitute a Prohibited Transfer and the 
purported Transfer shall be void ab initio.  The purported Transferee shall be deemed to hold the 
Corporation Securities involved in the Prohibited Transfer as agent for the purported Transferor and the 
purported Transferor shall be deemed to hold the consideration received for the Corporation Securities 
involved in the Prohibited Transfer as agent for the purported Transferee.  The purported Transferee of a 
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Prohibited Transfer under this Article XI, Section B(ii) may be subject to liability to the extent set forth in 
Article XI, Section I. 
 
(iii) This Article XI, Section B shall not preclude either the Transfer to the Depository Trust Company 
(“DTC”), Clearing and Depository Services (“CDS”) or to any other securities intermediary, as such term 
is defined in § 8102(14) of the Uniform Commercial Code, of Corporation Securities not previously held 
through DTC, CDS or such intermediary or the settlement of any transactions in the Corporation 
Securities entered into through the facilities of a national securities exchange, any national securities 
quotation system or any electronic or other alternative trading system; provided that, if such Transfer or 
the settlement of the transaction would result in a Prohibited Transfer, such Transfer shall nonetheless be 
a Prohibited Transfer subject to all of the provisions and limitations set forth in the remainder of this 
Article XI. 
   
C. Exceptions to Transfer and Ownership Restrictions. 
  

(i)          Any Transfer of Corporation Securities that would otherwise be prohibited pursuant to 
Article XI, Section B shall nonetheless be permitted if: 

  
(1)       prior to such Transfer being consummated (or, in the case of an involuntary 
Transfer, as soon as practicable after such Transfer is consummated), the Board of 
Directors approves the Transfer in accordance with Article XI, Section C(ii) (such 
approval may relate to a Transfer or series of identified Transfers and may provide the 
effective time of such Transfer which could be retroactive); 
  
(2)       such Transfer is pursuant to any transaction, including, without limitation, a 
merger, consolidation, mandatory share exchange or other business combination in which 
all holders of Common Stock receive, or are offered the same opportunity to receive, cash 
or other consideration for all such Corporation Securities, and upon the consummation of 
which the acquirer owns at least a majority of the outstanding shares of Common Stock; 
or 
  
(3)       such Transfer is a Transfer to any employee stock ownership or other employee 
benefit plan of the Corporation or a subsidiary of the Corporation (or any entity or trustee 
holding shares of Common Stock for or pursuant to the terms of any such plan or for the 
purpose of funding any such plan or funding other employee benefits for employees of 
the Corporation or of any subsidiary of the Corporation). 

  
(ii)         The restrictions contained in this Article XI are for the purposes of reducing the risk that 
any “ownership change” (as defined in the Internal Revenue Code) with respect to the 
Corporation may limit the Corporation’s ability to utilize its Tax Benefits. The restrictions set 
forth in Article XI, Section B shall not apply to a proposed Transfer that is a 4.5% Transaction if 
the transferor or the transferee obtains the authorization of the Board of Directors in the manner 
described below. 
  

(1)       In connection therewith, and to provide for effective policing of these provisions, 
any Person who desires to effect a transaction that may be a 4.5% Transaction (a 
“Requesting Person”) shall, prior to the date of such transaction for which the Requesting 
Person seeks authorization (the “Proposed Transaction”), request in writing (a 
“Request”) that the Board of Directors review the Proposed Transaction and authorize or 
not object to the Proposed Transaction in accordance with this Article XI, Section C(ii). 
A Request shall be delivered by registered mail, return receipt requested, to the Secretary 
of the Corporation at the Corporation’s principal executive office. Such Request shall be 
deemed to have been made when actually received by the Corporation. A Request shall 
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include: (a) the name and address and telephone number of the Requesting Person; (b) the 
number of Corporation Securities beneficially owned by, and Percentage Stock 
Ownership of, the Requesting Person; and (c) a reasonably detailed description of the 
Proposed Transaction or Proposed Transactions by which the Requesting Person would 
propose to effect a 4.5% Transaction and the proposed tax treatment thereof. 
  
(2)       The Board of Directors shall, in good faith, endeavor to respond to a Request 
within sixty (60) days of receiving such Request; provided that the failure of the Board of 
Directors to make a determination within such period shall be deemed to constitute the 
denial by the Board of Directors of the Request. 
   
(3)       The Requesting Person shall respond promptly to reasonable and appropriate 
requests for additional information from the Corporation or the Board of Directors and its 
advisors to assist the Board of Directors in making its determination. The Board of 
Directors shall only authorize a Proposed Transaction if (a) it receives, at its request, a 
report from the Corporation’s advisors to the effect that the Proposed Transaction does 
not create a significant risk of material adverse tax consequences to the Corporation or 
(b) it otherwise determines in its sole discretion that granting the Request is in the best 
interests of the Corporation. Any Request may be submitted on a confidential basis and, 
except to the extent (x) required by applicable law or regulation, (y) required pursuant to 
a valid and effective subpoena, order, or request issued by a court of competent 
jurisdiction or by a governmental or regulatory body or authority or (z) provided to any 
regulatory or governmental authorities with jurisdiction over the Corporation and its 
affiliates, the Corporation shall maintain the confidentiality of such Request and the 
determination of the Board of Directors with respect thereto for a period of three years 
from the date of the Request, unless the information contained in the Request or the 
determination of the Board of Directors with respect thereto otherwise becomes publicly 
available. 
  
(4)       The Request shall be considered and evaluated by directors serving on the Board 
of Directors who are independent of the Corporation and the Requesting Person and 
disinterested with respect to the Request, who shall constitute a committee of the Board 
for this purpose, and the action of a majority of such independent and disinterested 
directors, or any committee of the Board consisting solely of these directors, shall be 
deemed to be the determination of the Board of Directors for purposes of such Request. 
Furthermore, the Board of Directors shall approve within thirty (30) days of receiving a 
Request as provided in this Article XI, Section C(ii) of any proposed Transfer that does 
not cause any aggregate increase in the Percentage Stock Ownership by 4.5% 
Stockholders (as determined after giving effect to the proposed Transfer) over the lowest 
Percentage Stock Ownership of such 4.5% Stockholders (as determined immediately 
before the proposed Transfer) at any time during the relevant testing period, in all cases 
for purposes of Section 382 of the Internal Revenue Code. 

  
(iii)        In addition to Article XI, Section C(ii), the Board of Directors may determine that the 
restrictions set forth in Article XI, Section B shall not apply to any particular transaction or 
transactions, whether or not a request has been made to the Board of Directors, including, without 
limitation, a Request pursuant to Article XI, Section C(ii). Any determination of the Board of 
Directors hereunder may be made prospectively or retroactively. 
  
(iv)        The Board of Directors may impose any conditions that it deems reasonable and 
appropriate in connection with any approval pursuant to this Article XI, Section C, including, 
without limitation, restrictions on the ability of any Transferee to Transfer Capital Stock acquired 
through a Transfer. 
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D. Excess Securities. 
  
(i)       Neither the Corporation or any of its employees or agents shall record any Prohibited Transfer, and 
the purported transferee of such a Prohibited Transfer (the “Purported Transferee”) shall not be 
recognized as a stockholder of the Corporation for any purpose whatsoever in respect of the Corporation 
Securities which are the subject of the Prohibited Transfer (the “Excess Securities”). Until the Excess 
Securities are acquired by another Person in a Transfer that is not a Prohibited Transfer, the Purported 
Transferee shall not be entitled, with respect to such Excess Securities, to any rights of stockholders of the 
Corporation, including, without limitation, the right to vote such Excess Securities and to receive 
dividends or distributions, whether liquidating or otherwise, in respect thereof, if any, and the Excess 
Securities shall be deemed to remain with the transferor unless and until the Excess Securities are 
transferred to the Agent pursuant to Article XI, Section E or until an approval is obtained under Article 
XI, Section C. After the Excess Securities have been acquired in a Transfer that is not a Prohibited 
Transfer, the Corporation Securities shall cease to be Excess Securities. For this purpose, any Transfer of 
Excess Securities not in accordance with the provisions of Article XI, Section D or Section E shall also be 
a Prohibited Transfer. 
   
(ii)       The Corporation may require, as a condition to the registration of any Transfer of Corporation 
Securities or the payment of any distribution on any Corporation Securities, that the proposed Transferee 
or payee furnish to the Corporation all information reasonably requested by the Corporation with respect 
to such proposed Transferee’s or payee’s direct or indirect ownership interests in such Corporation 
Securities. The Corporation may make such arrangements or issue such instructions to its stock transfer 
agent as may be determined by the Board of Directors to be necessary or advisable to implement this 
Article XI, including, without limitation, authorizing such transfer agent to require an affidavit from a 
Purported Transferee regarding such Person’s actual and constructive ownership of Capital Stock and 
other evidence that a Transfer will not be prohibited by this Article XI as a condition to registering any 
transfer. 
   
E. Transfer to Agent. 
  
If the Board of Directors determines that a Transfer of Corporation Securities constitutes a Prohibited 
Transfer then, upon written demand by the Corporation sent within thirty (30) days of the date on which 
the Board of Directors determines that the attempted Transfer would result in Excess Securities, the 
Purported Transferee shall transfer or cause to be transferred any certificate or other evidence of 
ownership of the Excess Securities within the Purported Transferee’s possession or control, together with 
any Prohibited Distributions, to an agent designated by the Board of Directors (the “Agent”). The Agent 
shall thereupon sell to a buyer or buyers, which may include the Corporation, the Excess Securities 
transferred to it in one or more arm’s-length transactions (on the public securities market on which such 
Excess Securities are traded, if possible, or otherwise privately); provided, however, that any such sale 
must not constitute a Prohibited Transfer and provided, further, that the Agent shall effect such sale or 
sales in an orderly fashion and shall not be required to effect any such sale within any specific time frame 
if, in the Agent’s discretion, such sale or sales would disrupt the market for the Corporation Securities, 
would otherwise adversely affect the value of the Corporation Securities or would be in violation of 
applicable securities laws. If the Purported Transferee has resold the Excess Securities before receiving 
the Corporation’s demand to surrender Excess Securities to the Agent, the Purported Transferee shall be 
deemed to have sold the Excess Securities for the Agent, and shall be required to transfer to the Agent any 
Prohibited Distributions and proceeds of such sale, except to the extent that the Corporation grants written 
permission to the Purported Transferee to retain a portion of such sales proceeds not exceeding the 
amount that the Purported Transferee would have received from the Agent pursuant to Article XI, Section 
F if the Agent rather than the Purported Transferee had resold the Excess Securities (taking into account 
the actual costs incurred by the Agent). 
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F. Application of Proceeds and Prohibited Distributions. 
  
The Agent shall apply any proceeds of a sale by it of Excess Securities and, if the Purported Transferee 
has previously resold the Excess Securities, any amounts received by it from a Purported Transferee, 
together, in either case, with any Prohibited Distributions, as follows: 
  

(i)       first, such amounts shall be paid to the Agent to the extent necessary to cover its costs and 
expenses incurred in connection with its duties hereunder; 
  
(ii)      second, any remaining amounts shall be paid to the Purported Transferee, up to the amount 
paid by the Purported Transferee for the Excess Securities (or the fair market value at the time of 
the Transfer, in the event the purported Transfer of the Excess Securities was, in whole or in part, 
a gift, inheritance or similar Transfer) which amount shall be determined at the discretion of the 
Board of Directors; and 
  
(iii)     third, any remaining amounts shall be paid to one or more organizations qualifying under 
section 501(c)(3) of the Internal Revenue Code (or any comparable successor provision) selected 
by the Board of Directors. 

  
The Purported Transferee of Excess Securities shall have no claim, cause of action or any other recourse 
whatsoever against any transferor of Excess Securities. The Purported Transferee’s sole right with respect 
to such shares shall be limited to the amount payable to the Purported Transferee pursuant to this Article 
XI, Section F. In no event shall the proceeds of any sale of Excess Securities pursuant to this Article XI, 
Section F inure to the benefit of the Corporation or the Agent, except to the extent used to cover costs and 
expenses incurred by Agent in performing its duties hereunder. 
   
G. Modification of Remedies for Certain Indirect Transfers. 
  
In the event of any Transfer which does not involve a transfer of securities of the Corporation within the 
meaning of Delaware law (“Securities,” and individually, a “Security”) but which would cause the 
transferee or any other Person to become a 4.5% Stockholder, or would increase the Percentage Stock 
Ownership of a 4.5% Stockholder, the application of Article XI, Sections E and F shall be modified as 
described in this Article XI, Section G. In such case, no such 4.5% Stockholder shall be required to 
dispose of any interest that is not a Security, but such 4.5% Stockholder or any Person whose ownership 
of Securities is attributed to such 4.5% Stockholder shall be deemed to have disposed of and shall be 
required to dispose of sufficient Securities (which Securities shall be disposed of in the inverse order in 
which they were acquired) to cause such 4.5% Stockholder, following such disposition, not to be in 
violation of this Article XI. Such disposition shall be deemed to occur simultaneously with the Transfer 
giving rise to the application of this provision, and such number of Securities that are deemed to be 
disposed of shall be considered Excess Securities and shall be disposed of through the Agent as provided 
in Article XI, Sections E and F, except that the maximum aggregate amount payable either to such 4.5% 
Stockholder, or to such other Person that was the direct holder of such Excess Securities, in connection 
with such sale shall be the fair market value of such Excess Securities at the time of the purported 
Transfer. All expenses incurred by the Agent in disposing of such Excess Stock shall be paid out of any 
amounts due such 4.5% Stockholder or such other Person. The purpose of this Article XI, Section G is to 
extend the restrictions in Article XI, Sections B and F to situations in which there is a 4.5% Transaction 
without a direct Transfer of Corporation Securities, and this Article XI, Section G, along with the other 
provisions of this Article XI, shall be interpreted to produce the same results, with differences as the 
context requires, as a direct Transfer of Corporation Securities. 
   
H. Legal Proceedings and Prompt Enforcement. 
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If the Purported Transferee fails to surrender the Excess Securities or the proceeds of a sale thereof to the 
Agent within thirty days from the date on which the Corporation makes a written demand pursuant to 
Article XI, Section E (whether or not made within the time specified in Article XI, Section E), then the 
Corporation may take such actions as it deems appropriate to enforce the provisions hereof, including the 
institution of legal proceedings to compel the surrender. Nothing in this Article XI, Section H shall (i) be 
deemed inconsistent with any Transfer of the Excess Securities provided in this Article XI being void ab 
initio, (ii) preclude the Corporation in its discretion from immediately bringing legal proceedings without 
a prior demand or (iii) cause any failure of the Corporation to act within the time periods set forth in 
Article XI, Section E to constitute a waiver or loss of any right of the Corporation under this Article XI. 
The Board of Directors may authorize such additional actions as it deems advisable to give effect to the 
provisions of this Article XI. 
   
I. Liability. 
  
To the fullest extent permitted by law, any stockholder subject to the provisions of this Article XI who 
knowingly violates the provisions of this Article XI and any Persons controlling, controlled by or under 
common control with such stockholder shall be jointly and severally liable to the Corporation for, and 
shall indemnify and hold the Corporation harmless against, any and all damages suffered as a result of 
such violation, including but not limited to damages resulting from a reduction in, or elimination of, the 
Corporation’s ability to utilize its Tax Benefits, and attorneys’ and auditors’ fees incurred in connection 
with such violation. 
   
J. Obligation to Provide Information. 
  
As a condition to the registration of the Transfer of any Capital Stock, any Person who is a beneficial, 
legal or record holder of Capital Stock, and any proposed Transferee and any Person controlling, 
controlled by or under common control with the proposed Transferee, shall provide such information as 
the Corporation may request from time to time in order to determine compliance with this Article XI or 
the status of the Tax Benefits of the Corporation. 
   
K. Legends. 
  
The Board of Directors may require that any certificates issued by the Corporation evidencing ownership 
of shares of Capital Stock, or any other evidence issued by the Corporation of uncertificated shares of 
Capital Stock, that are subject to the restrictions on transfer and ownership contained in this Article XI 
bear the following legend: 

  
THE THIRD AMENDED AND RESTATED CERTIFICATE OF INCORPORATION, AS 
AMENDED (THE “CERTIFICATE OF INCORPORATION”), OF LORDSTOWN MOTORS 
CORP. (THE “CORPORATION”) CONTAINS RESTRICTIONS PROHIBITING THE 
TRANSFER (AS DEFINED IN THE CERTIFICATE OF INCORPORATION) OF STOCK OF 
THE CORPORATION (INCLUDING THE CREATION OR GRANT OF CERTAIN OPTIONS, 
RIGHTS AND WARRANTS) WITHOUT THE PRIOR AUTHORIZATION OF THE BOARD 
OF DIRECTORS OF THE CORPORATION (THE “BOARD OF DIRECTORS”) IF SUCH 
TRANSFER AFFECTS THE PERCENTAGE OF STOCK OF THE CORPORATION (WITHIN 
THE MEANING OF SECTION 382 OF THE INTERNAL REVENUE CODE OF 1986, AS 
AMENDED (THE “CODE”), AND THE TREASURY REGULATIONS PROMULGATED 
THEREUNDER), THAT IS TREATED AS OWNED BY A 4.5% STOCKHOLDER (AS 
DEFINED IN THE CERTIFICATE OF INCORPORATION). IF THE TRANSFER 
RESTRICTIONS ARE VIOLATED, THEN THE TRANSFER WILL BE VOID AB 
INITIO AND THE PURPORTED TRANSFEREE OF THE STOCK WILL BE REQUIRED TO 
TRANSFER EXCESS SECURITIES (AS DEFINED IN THE CERTIFICATE OF 
INCORPORATION) TO THE CORPORATION’S AGENT. IN THE EVENT OF A 
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TRANSFER WHICH DOES NOT INVOLVE SECURITIES OF THE CORPORATION 
WITHIN THE MEANING OF THE GENERAL CORPORATION LAW OF THE STATE OF 
DELAWARE (“SECURITIES”) BUT WHICH WOULD VIOLATE THE TRANSFER 
RESTRICTIONS, THE PURPORTED TRANSFEREE (OR THE RECORD OWNER) OF THE 
SECURITIES WILL BE REQUIRED TO TRANSFER SUFFICIENT SECURITIES 
PURSUANT TO THE TERMS PROVIDED FOR IN THE CORPORATION’S CERTIFICATE 
OF INCORPORATION TO CAUSE THE 4.5% STOCKHOLDER TO NO LONGER BE IN 
VIOLATION OF THE TRANSFER RESTRICTIONS. THE CORPORATION WILL FURNISH 
WITHOUT CHARGE TO THE HOLDER OF RECORD OF THIS CERTIFICATE A COPY OF 
THE CERTIFICATE OF INCORPORATION, CONTAINING THE ABOVE-REFERENCED 
TRANSFER RESTRICTIONS, UPON WRITTEN REQUEST TO THE CORPORATION AT 
ITS PRINCIPAL PLACE OF BUSINESS. 

  
The Board of Directors may also require that any certificates issued by the Corporation evidencing 
ownership of shares of Capital Stock, or any other evidence issued by the Corporation of uncertificated 
shares of Capital Stock, that are subject to conditions imposed by the Board of Directors under Article XI, 
Section C also bear a conspicuous legend referencing the applicable restrictions. 
  
The Corporation may make appropriate notations upon its stock transfer records or other evidence of 
ownership and to instruct any transfer agent, registrar, securities intermediary or depository with respect 
to the requirements of this Article XI for any uncertificated Corporation Securities or Corporation 
Securities held in an indirect holding system. 
   
L. Authority of Board of Directors. 
  

(i)       All determinations and interpretations of the Board of Directors shall be interpreted or 
determined, as the case may be, by the Board of Directors, in its sole discretion and shall be 
conclusive and binding for all purposes of this Article XI. 

  
(ii)       The Board of Directors shall have the power to determine all matters necessary for 
assessing compliance with this Article XI, including, without limitation, (1) the identification of 
4.5% Stockholders, (2) whether a Transfer is a 4.5% Transaction or a Prohibited Transfer, (3) the 
Percentage Stock Ownership in the Corporation of any 4.5% Stockholder, (4) whether any 
instrument constitutes Corporation Securities, (5) the amount (or fair market value) due to a 
Purported Transferee pursuant to Article XI, Section F, and (6) any other matters which the Board 
of Directors determines to be relevant; and the good faith determination of the Board of Directors 
on such matters shall be conclusive and binding for all the purposes of this Article XI. In 
addition, the Board of Directors may, to the extent permitted by law, from time to time establish, 
modify, amend or rescind by-laws, regulations and procedures of the Corporation not inconsistent 
with the provisions of this Article XI for purposes of determining whether any Transfer of 
Corporation Securities would jeopardize or endanger the Corporation’s ability to preserve and use 
the Tax Benefits and for the orderly application, administration and implementation of this 
Article XI. 

   
(iii)     Nothing contained in this Article XI shall limit the authority of the Board of Directors to 
take such other action to the extent permitted by law as it deems necessary or advisable to protect 
the Corporation and its stockholders in preserving the Tax Benefits. Without limiting the 
generality of the foregoing, in the event of a change in law making one or more of the following 
actions necessary or desirable, the Board of Directors may, by adopting a written resolution, (1) 
accelerate the Expiration Date, (2) modify the ownership interest percentage in the Corporation or 
the Persons or groups covered by this Article XI, (3) modify the definitions of any terms set forth 
in this Article XI or (4) modify the terms of this Article XI as appropriate, in each case, in order 
to prevent an ownership change for purposes of Section 382 of the Internal Revenue Code as a 
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result of any changes in applicable Treasury Regulations or otherwise; provided, however, that 
the Board of Directors shall not cause there to be such acceleration or modification unless it 
determines, by adopting a written resolution, that such action is reasonably necessary or advisable 
to preserve the Tax Benefits or that the continuation of these restrictions is no longer reasonably 
necessary for the preservation of the Tax Benefits. Stockholders of the Corporation shall be 
notified of such determination through a filing with the Securities and Exchange Commission or 
such other method of notice as the Secretary of the Corporation shall deem appropriate. 

  
(iv)     In the case of an ambiguity in the application of any of the provisions of this Article XI, 
including any definition used herein, the Board of Directors shall have the power to determine the 
application of such provisions with respect to any situation based on its reasonable belief, 
understanding or knowledge of the circumstances. In the event this Article XI requires an action 
by the Board of Directors but fails to provide specific guidance with respect to such action, the 
Board of Directors shall have the power to determine the action to be taken so long as such action 
is not contrary to the provisions of this Article XI. All such actions, calculations, interpretations 
and determinations which are done or made by the Board of Directors in good faith shall be 
conclusive and binding on the Corporation, the Agent, and all other parties for all other purposes 
of this Article XI. The Board of Directors may delegate all or any portion of its duties and powers 
under this Article XI to a committee of the Board of Directors as it deems necessary or advisable 
and, to the fullest extent permitted by law, may exercise the authority granted by this Article XI 
through duly authorized officers or agents of the Corporation. 

  
(v)      Nothing contained in this Article XI shall limit the authority of the Board of Directors to 
determine, in its sole discretion, to waive the application of the provisions of this Article XI for 
all stockholders. 
  
(vi)     Nothing in this Article XI shall be construed to limit or restrict the Board of Directors in 
the exercise of its fiduciary duties under applicable law. 

   
M. Reliance. 
  
To the fullest extent permitted by law, the Corporation and the members of the Board of Directors shall 
be fully protected in relying in good faith upon the information, opinions, reports or statements of the 
chief executive officer, the chief financial officer, the chief accounting officer or the corporate controller 
of the Corporation and the Corporation’s legal counsel, independent auditors, transfer agent, investment 
bankers or other employees and agents in making the determinations and findings contemplated by this 
Article XI. The members of the Board of Directors shall not be responsible for any good faith errors made 
in connection therewith. For purposes of determining the existence and identity of, and the amount of any 
Corporation Securities owned by any stockholder, the Corporation is entitled to rely on the existence and 
absence of filings of Schedule 13D or 13G under the Securities and Exchange Act of 1934, as amended 
(or similar filings), as of any date, subject to its actual knowledge of the ownership of Corporation 
Securities. 
   
N. Benefits of this Article XI. 
  
Nothing in this Article XI shall be construed to give to any Person other than the Corporation or the 
Agent any legal or equitable right, remedy or claim under this Article XI. This Article XI shall be for the 
sole and exclusive benefit of the Corporation and the Agent. 
   
O. Severability. 
  
The purpose of this Article XI is to facilitate the Corporation’s ability to maintain or preserve its Tax 
Benefits. If any provision of this Article XI or the application of any such provision to any Person or 
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under any circumstance shall be held invalid, illegal or unenforceable in any respect by a court of 
competent jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision 
of this Article XI. 
   
P. Waiver. 
  
With regard to any power, remedy or right provided herein or otherwise available to the Corporation or 
the Agent under this Article XI, (i) no waiver will be effective unless expressly contained in a writing 
signed by the waiving party and (ii) no alteration, modification or impairment will be implied by reason 
of any previous waiver, extension of time, delay or omission in exercise, or other indulgence. 
 
 

ARTICLE XII 
SEVERABILITY 

If any provision or provisions (or any part thereof) of this Third Amended and Restated 
Certificate shall be held to be invalid, illegal or unenforceable as applied to any person or entity or 
circumstance for any reason whatsoever, then, to the fullest extent permitted by law, (i) the validity, 
legality and enforceability of such provisions in any other circumstance and of the remaining provisions 
of this Third Amended and Restated Certificate (including, without limitation, each portion of any 
paragraph of this Third Amended and Restated Certificate containing any such provision held to be 
invalid, illegal or unenforceable that is not itself held to be invalid, illegal or unenforceable) and the 
application of such provision to other persons or entities and circumstances shall not in any way be 
affected or impaired thereby, and (ii) the provisions of this Third Amended and Restated Certificate 
(including, without limitation, each portion of any paragraph of this Third Amended and Restated 
Certificate containing any such provision held to be invalid, illegal or unenforceable) shall be construed 
so as to permit the Corporation to protect its directors, officers, employees and agents from personal 
liability in respect of their good faith service or for the benefit of the Corporation to the fullest extent 
permitted by law. 
 

[Signature page follows] 
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EXHIBIT B 

Directors of Post-Effective Date Debtor 

On the Effective Date, the terms of the current members of the Debtors’ board of directors shall 
expire, and the initial members of the New Board of the Post-Effective Date Debtor LMC will be 
those individuals set forth below.   

 Alexander Matina.  Alexander Matina has been involved in finance and banking for over 
25 years.  He is currently the Portfolio Manager at MFP Investors LLC, the $1.5bn family 
office of Michael F. Price.  Mr. Matina was Mr. Price’s most senior investment partner for 
15 years, both on public and private investments, until Mr. Price’s death in March 2022.  On 
the public investment side, MFP is a registered investment advisor and the investment 
team’s mandate is long-only opportunistic value investing across the capital structure.  MFP 
invests in single stock equities from small to large cap companies across industries.  In 
credit, the team invests in both loans and bonds, including numerous stressed, distressed 
and bankruptcy/restructurings.  The private investment arm of the firm makes both direct 
and fund investments across all asset classes.  Mr. Matina serves/has served on multiple 
public and private boards, including post reorganizations.  Prior to MFP, Mr. Matina was a 
Vice President at Balance Asset Management, a multi-strategy hedge fund.  Previously, Mr. 
Matina was with Altus Capital Partners, a middle market private equity fund, 747 Capital, 
a venture capital/fund-of-funds and Salomon Smith Barney, in the financial sponsors group 
in the investment banking division.  Mr. Matina was also an Adjunct Professor of finance 
at Fordham University from 2007-2012, where he created and taught a Financial Modeling 
class.  Mr. Matina graduated from Fordham University, Summa Cum Laude, with a 
Bachelor of Science, with concentrations in finance and accounting. He also received his 
MBA in Finance from Columbia University, where he served as the Head Teaching 
Assistant in Corporate Finance. 

 Andrew L. Sole.  Andrew L. Sole is the Co-founder and Managing Member of Esopus 
Creek Advisors, the General Partner to the Esopus Creek Value Series Fund LP (“Esopus”). 
Esopus, launched in August 2005, is based in East Hampton, N.Y. and is a concentrated 
long-term value investment fund focusing upon investments in small and mid-capitalization 
public securities, both non-distressed and distressed public companies. Mr. Sole has over 
30 years of investment experience, including investments in Chapter 11 corporate 
reorganizations. Mr. Sole has served as a fiduciary on both official creditor and official 
equity holder committees in numerous bankruptcy cases over the last 18 years. Prior to 
Esopus, Mr. Sole was a managing partner of Esopus Creek Partners and Esopus Creek 
Capital, the predecessor firms to Esopus, from January 2002 until August 2005. Both firms 
focused upon long-term investments in public securities. Mr. Sole holds a Bachelor of 
Science degree in Mathematics from Union College in Schenectady, New York. Mr. Sole, 
a licensed attorney in New York, holds a J.D., graduating cum laude and a Member of the 
Order of the Coif from the Benjamin N. Cardozo School of Law of Yeshiva University in 
New York, N.Y.  He is currently the chairperson of the Official Committee of Equity 
Security Holders appointed by the Office of the United States Trustee in the Debtors’ 
chapter 11 cases. 

 Michael Wartell.  Michael Wartell is the former Co-Chief Investment Officer and owner 
of Venor Capital Management (2005-2023) sharing the responsibility of managing the 
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Firm’s investment program and risk management.  He has over 30 years of experience in 
alternative investing strategies (credit opportunities/credit solutions and special 
situations).  Prior to founding Venor, he was a Managing Director and co-head of North 
American Proprietary Special Situations Research at Deutsche Bank (1999-2005) where he 
was partly responsible for investing approximately $1 billion of capital and managing the 
team’s research professionals. Prior to joining Deutsche Bank in 1999, Michael served as 
Vice President/Analyst/Trader in Merrill Lynch’s Debt/Leverage Finance Group (1993 – 
1999).  Additionally he was an analyst at Matrix Asset Advisors (1992 – 1993) and had 
worked as an Accountant on the Tax Staff of Arthur Andersen, LLP (1991 – 1992).  He 
earned a B.S.E. (Cum Laude) with concentrations in Finance and Accounting from The 
Wharton School at The University of Pennsylvania in 1991. 

 Neil Weiner.  Neil Weiner is a seasoned investment professional with over 35 years of 
investment management experience, including 31 years as a portfolio and Managing 
Director/Member of hedge funds. His expertise encompasses distressed, high yield, capital 
structure, equity, convertibles, and option strategies.  In 2006, Mr. Weiner founded Foxhill 
Capital Partners, LLC, as the investment manager for the Foxhill Opportunity Fund, L.P., 
as well as customized managed accounts. Continuing to focus on distressed and special 
situations, in 2021, this firm transitioned to a private family investment office, Foxhill 
Capital Management, Inc.  Prior to founding the Foxhill entities, was a Managing 
Member/Co-Portfolio Manager of Triage Capital Management, a $1 billion distressed and 
special situations hedge fund.  Mr. Weiner served on the board of Cambium Learning 
(symbol ABCD), an education technology company, from 2010 to 2013 and was Chairman 
of the Audit Committee.  He has participated on a range of bondholder committees including 
Rue 21, Genzyme litigation trust, Vitruvian Exploration, and Stanford International 
litigation. Mr. Weiner holds an MBA from the Wharton School at the University of 
Pennsylvania and also received his Bachelor degree from the University of Pennsylvania.   

 Alexandre Zyngier.  Alexandre Zyngier established Batuta Capital Advisors in 2013, 
focusing on investment and advisory services in disruptive, distressed, and turnaround 
opportunities.  Mr Zyngier brings over three decades of expertise in investment, strategy, 
governance, and operations.  His current roles include serving as the Chairman of the Board 
of EVO Transportation (EVOA) and holding director positions at Arrival (ARVL), Atari 
SA (ALATA/PONGF), and Schmitt Industries (SMIT), alongside various private entities.  
Previously, Mr. Zyngier's leadership roles extended to being a Director at Appvion, Inc., 
GT Advanced Technologies Inc., and a Lead Director at AudioEye, Inc. He also contributed 
as an Independent Director for Eileen Fisher, Inc., and a Director for Torchlight Energy 
Resources, Inc.  His experience further includes chairing the Board at Vertis Inc. and Island 
One LLC, and serving as the Executive Chairman of DTV America Corporation among 
other private companies.  His governance roles have frequently seen him leading both Audit 
and Compensation Committees in a range of public and private companies.  Additionally, 
Mr. Zyngier's fiduciary responsibilities have encompassed serving as the Liquidating 
Trustee for Clovis Oncology Inc. and Linc Energy, as well as acting as the sole liquidating 
Director for Tetralogic Pharmaceuticals Inc.  Mr. Zyngier holds an MBA in Finance and 
Accounting from the University of Chicago and a BSc. in Chemical Engineering from 
UNICAMP in Brazil. 
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Officers of Post-Effective Date Debtor 

On the Effective Date, each of the below individuals shall serve as a director of the Post-
Effective Date Debtor. 

 William Gallagher, as Chief Executive Officer.  William Gallagher is a Managing 
Director at M3 Partners.  He has more than 35 years of experience in finance, investment 
and financial restructurings.  Prior to joining M3 Partners, Mr. Gallagher was the Chief 
Executive Officer at WMIH Corp (NASDAQ:WMIH), a public acquisition corporation 
which was the successor to Washington Mutual, Inc., from May 2015 to July 2018.  Mr. 
Gallagher was recruited to WMIH to oversee its acquisition strategy and manage its day-
to-day affairs.  While there, he worked closely with WMIH’s strategic financial partner, 
Kohlberg Kravis Roberts & Co.  At WMIH, Mr. Gallagher’s responsibilities included 
reviewing, vetting and analyzing a large number of potential target companies from a 
variety of different sectors and industry groups. Ultimately, WMIH acquired Nationstar 
Mortgage Holdings (NYSE symbol NSM) to form Mr. Cooper Group (NASDAQ:COOP).  
Mr. Gallagher departed from WMIH upon the closing of the acquisition of Nationstar as 
his job at WMIH was completed. Prior to WMIH, Mr. Gallagher was CEO and Chief Risk 
Officer at Capmark Financial Group, formerly known as GMAC Commercial Mortgage 
(from March 2009 to May 2015).  Mr. Gallagher was retained by Capmark to manage its 
financial restructuring following the global economic crisis and was responsible for the 
management of the company’s day-to-day affairs, the restructuring of both the company 
and its assets (including its $15 billion commercial loan portfolio), its bankruptcy process, 
and its winding down and distribution of assets to creditors and other stakeholders. 
Capmark was a highly successful restructuring as Mr. Gallagher and his colleagues 
significantly increased the recovery value to Capmark’s creditors.  Before joining 
Capmark, Mr. Gallagher was the Chief Credit Officer of RBS Greenwich Capital, the US 
fixed income investment banking business of the Royal Bank of Scotland, where he was 
responsible for all aspects of credit risk management.  While at RBS Greenwich, Mr. 
Gallagher was responsible for a wide variety of US corporations and buy-side companies, 
including corporate borrowers and debt issuers, financial institutions, industrial companies 
with captive finance businesses, and a variety of US corporations who traded various 
securities with or through RBS Greenwich. Earlier in his career, Mr. Gallagher was a Vice 
President at First Boston Corporation in that firm’s credit risk management department. At 
First Boston, Mr. Gallagher was responsible for managing credit risk to a wide variety of 
corporate issuers and financial institutions.  Mr. Gallagher began his career at Chemical 
Bank, where he completed the bank’s credit training program and then worked as a loan 
officer in the middle market division and a credit officer in the financial institutions 
division.  Mr. Gallagher has a B.S. in business administration from Syracuse University 
and an MBA from New York University. 
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EXHIBIT C 

Schedule of Retained Causes of Action 
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SCHEDULE OF RETAINED CAUSES OF ACTION 

In accordance with Articles V.E and V.J of the Plan1 and except as expressly provided in 
Article VIII of the Plan, nothing contained in the Plan or the Confirmation Order shall be deemed 
to be a waiver or relinquishment of any rights, claims, Causes of Action, rights of setoff or 
recoupment, or other legal or equitable defenses that the Debtors had immediately before the 
Effective Date on behalf of the Estates or themselves in accordance with any provision of the 
Bankruptcy Code or any applicable nonbankruptcy law, including any affirmative Causes of 
Action against any parties other than the Released Parties.  On or after the Effective Date, the Post-
Effective Date Debtors shall retain and be authorized (but not required) to take any such actions 
to (as applicable) prosecute, pursue, compromise, settlement, or otherwise dispose of the Retained 
Causes of Action and the Retained Claims Objections, subject to applicable law.  No Entity may 
rely on the absence of a specific reference in the Plan, the Plan Supplement, or the Disclosure 
Statement, in each case including any supplement, amendment, or modification thereto, to 
any Cause of Action against it as any indication that the Post-Effective Date Debtors shall 
not pursue any and all available Causes of Action against it.  The Debtors and the Post-
Effective Date Debtors expressly reserve all rights to prosecute any and all Causes of Action 
against any Person or Entity, except as otherwise expressly provided in the Plan, including 
under Article V.I, Article VIII.C and Article VIII.E of the Plan. 

Notwithstanding and without limiting the generality of the foregoing or anything herein to 
the contrary, the Debtors and the Post-Effective Date Debtors shall not retain any claims or Causes 
of Action against any of the Released Parties that are released pursuant to the Plan (except that 
such claims or Causes of Action may be asserted as a defense to a Disputed Claim in connection 
with the claims reconciliation procedures). 

For the avoidance of doubt, the following specific types of Causes of Action are indicative, 
but is in no way exclusive, of the Causes of Action retained in connection with the Plan, which 
include, but are not limited to, the following Debtors’ Causes of Action: 

 Except as provided for in Article VII.I of the Plan, to the extent not expressly waived, 
relinquished, exculpated, released, compromised, assigned, or settled prior to the Effective 
Date by Final Order entered through the Bankruptcy Court or pursuant to the Confirmation 
Order or Article VIII of the Plan, all Avoidance Actions shall be retained by the Debtors 
and the Post-Effective Date Debtors. 

  Causes of Action against Foxconn alleged in the adversary proceeding captioned, 
Lordstown Motors Corp. et al. v. Foxconn Ventures Pte. Ltd. et al., Adv. Proc. No. 23-
50414 (MFW) (Bankr. D. Del.) and any other Causes of Action against Foxconn;  

 Causes of Action against the Former Directors and Officers and other non-debtor 
defendants, other than Released Parties (as defined in the Plan), asserted in and with respect 
to the litigation captioned, Karma Automotive LLC v. Lordstown Motors Corp. et al., Case 

 
1  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Modified 

First Amended Joint Chapter 11 Plan of Lordstown Motors Corp. and Its Affiliated Debtors (the “Plan”). 
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No. 20-cv-02104, filed in the U.S. District Court for the Central District of California, 
including Claims arising from or related to the facts or circumstances set forth in such 
action; 

 Causes of Action against the Former Directors and Officers and other non-debtor 
defendants, other than Released Parties (as defined in the Plan), asserted in and with respect 
to the litigation captioned: (i) In re Lordstown Motors Corp. Securities Litigation, Case 
No. 4:21-cv-00616 (DAR) (N.D. Ohio), (ii) In re Lordstown Motors Corp. Stockholders Litig., 
C.A. No. 2021-1066-LWW (Del. Ch.), (iii) Thai v. Burns et al., No. 4:21-cv-01267 (N.D. 
Ohio), (iv) In re Lordstown Motors Corp. Shareholder Derivative Litigation, No. 21-
00604-SB (D. Del.), and (v) In re Lordstown Motors Corp. Stockholder Derivative 
Litigation, C.A. No. 2021-1049-LWW (Del. Ch.), including Claims arising from or related 
to the facts or circumstances set forth in such putative class actions; and 

 Causes of Action against Debtors’ Directors and Officers, the Securities and Exchange 
Commission, Foxconn, Holders Section 510(b) Claims, Holders of RIDE Section 510(b) 
Claims and any other Entity asserting a Claim for contribution or reimbursement, if any, 
in connection with the allowance of their respective Claims filed in the Chapter 11 Cases. 

In addition to the foregoing, and notwithstanding and without limiting the generality of 
Article V.J of the Plan, the Debtors and the Post-Effective Date Debtors, as applicable, expressly 
reserve their rights with respect to all Causes of Action that are not expressly released under the 
Plan, including the following types of claims:  

1. Claims Related to Contracts and Leases 

Unless otherwise released by the Plan, Debtors reserve all Causes of Action based in 
whole or in part upon any and all contracts and leases to which any Debtor or Post-Effective Date 
Debtor is a party or pursuant to which any Debtor or Post-Effective Date Debtor has any rights 
whatsoever.  The claims and Causes of Action reserved include, without limitation, Causes of 
Action against vendors, Foxconn, suppliers of goods or services, customers, or any other parties, 
unless such claims or Causes of Action were previously released through the Plan (including any 
claims against Released Parties that are released pursuant to the Plan) or a separate written 
agreement executed by the Debtors (including any subsequent settlement agreement), for: 
(i) overpayments, back charges, duplicate payments, improper holdbacks, deductions owing or 
improper deductions taken, deposits, warranties, guarantees, indemnities, recoupment, or setoff; 
(ii) wrongful or improper termination, suspension of services or  supply of  goods,  or  failure  to 
meet other  contractual or  regulatory obligations; (iii) failure to fully perform or to condition 
performance on additional requirements under contracts with any one or more of the Debtors 
before the assumption or rejection, if applicable, of such contracts; (iv) indemnification or any 
other post-closing obligation of counterparties to any contract for sale or assignment of any 
Debtor’s assets or interests, regardless of whether such contract is an executory contract; 
(v) payments, deposits, holdbacks, reserves, or other amounts owed by any creditor, utility, 
supplier, vendor, insurer, surety or any other party; (vi) any liens, including mechanics’, artisans’, 
warehousemen’s, materialmens’, possessory, or statutory liens held by any one or more of the 
Debtors; (vii) environmental or contaminant exposure matters against environmental consultants, 
environmental agencies, or suppliers of environmental services or goods; (viii) counter-claims and 
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defenses related to any contractual obligations; and (ix) unfair competition, interference with 
contract or potential business advantage, breach of contract, infringement of intellectual property, 
or any business tort claims.   

2. Claims Related to Customer and Vendor Obligations 

Unless otherwise released by the Plan, the Debtors reserve all Causes of Action against or 
related to all former and current customers, service providers or vendors (including Foxconn) that 
owe or may in the future owe money to the Debtors or the Post-Effective Date Debtors whether 
for unpaid invoices, warranty obligations, breach of contract or any other matter whatsoever, 
regardless of whether such Cause of Action is identified herein. 

3. Claims Related to Insurance Policies 

The Debtors expressly reserve all Causes of Action based in whole or in part upon any 
and all insurance contracts, insurance policies, occurrence and claims made policies, occurrence 
and claims made contracts, and similar agreements to which any Debtor or Post-Effective Date 
Debtor is or was a party or pursuant to which any Debtor or Post-Effective Date Debtor has any 
rights whatsoever, regardless of whether such contract or policy is specifically identified in the 
Plan, this Plan Supplement, or any amendments thereto, including, Causes of Action against 
current or former insurance carriers, reinsurance carriers, insurance brokers, underwriters, 
occurrence carriers, third-party claims administrators, or surety bond issuers relating to coverage, 
indemnification, subrogation, contribution, reimbursement, overpayment of premiums and fees, 
breach of contract, or any other matters. 

4. Claims Related to Prepayments, Deposits, Adequate Assurance Postings, and Other 
Collateral Postings 

Unless otherwise released by the Plan, the Debtors reserve all Causes of Action based in 
whole or in part upon any prepayment made to and setoff against any vendor, service provider, or supplier 
and all postings of a deposit, security deposit, adequate assurance posting, or any other type of 
deposit, prepayment, or collateral, regardless of whether such posting of a deposit, security 
deposit, adequate assurance posting, or any other type of deposit, prepayment, or collateral is 
specifically identified herein. 

5. Claims Related to Liens 

Unless otherwise released by the Plan, the Debtors reserve all Causes of Action based in 
whole or in part upon any and all liens regardless of whether such lien is specifically identified 
herein. 

6. Claims, Defenses, Cross-Claims, and Counter-Claims Related to Pending and Potential 
Litigation 

Unless otherwise released by the Plan, the Debtors reserve all Causes of Action and 
defenses against or related to all Persons or Entities that are party to or that may in the future 
become party to litigation, arbitration, or any other type of adversarial proceeding or dispute 
resolution proceeding against the Debtors or to which any Debtor is or may in the future become 
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a party, whether formal or informal or judicial or non-judicial, including, without limitation, all 
actual or potential (i) contract and tort actions that may exist or may subsequently arise; (ii) actions 
under federal or state statutory or common law arising from or related to the employment or 
termination of any Person by the Debtors; (iii) consumer protection proceedings; (iv) actions 
relating to environmental and product liability matters, and (v) actions arising out of, or relating 
to, the Debtors’ intellectual property rights.  For the avoidance of doubt, nothing herein shall be 
read as an admission as to the validity or allowance of any claim against any Debtor, and any and 
all prepetition claims against the Debtors that may be identified herein shall be treated in 
accordance with the Plan and the Bankruptcy Code. 

7. Claims Related to Accounts Receivable and Accounts Payable 

The Debtors expressly reserve all Causes of Action against or related to any Person or 
Entity that owe or that may in the future owe money to the Debtors or the Post-Effective Date 
Debtors, regardless of whether such Person or Entity is expressly identified in the Plan, the Plan 
Supplement, or any amendments thereto.  Furthermore, the Debtors expressly reserve all Causes 
of Action against or related to all Persons or Entities who assert or may assert that the Debtors or 
the Post-Effective Date Debtors, as applicable, owe money to them. 

8. Claims Related to Taxes, Fees, and Tax or Fee Refunds or Credits 

The Debtors expressly reserve all Causes of Action against or related to all Persons or 
Entities that owe or that may in the future owe money related to tax or fee refunds, credits, 
overpayments, recoupments, offsets, or other tax obligations that may be due and owing to the 
Debtors or the Post-Effective Date Debtors, regardless of whether such Person or Entity is 
specifically identified herein.  Furthermore, the Debtors expressly reserve all Causes of Action 
against or related to all Persons or Entities who assert or may assert that the Debtors or the Post-
Effective Date Debtors owe taxes to them.  Without limiting the generality of the foregoing, the 
Debtors expressly reserve all Causes of Action against the United States of America or any other 
federal, state, local, province, or other taxing authorities. 

The Debtors reserve all rights to amend, revise, or supplement this Plan Supplement 
schedule, and any of the documents and designations contained herein, at any time before the 
Effective Date of the Plan, or any such other date as may be provided for by the Plan or by 
order of the Bankruptcy Court.  Nothing herein shall prevent the Debtors from later settling 
any Retained Cause of Action and granting releases in connection with such settlement, 
subject to Bankruptcy Court approval (if required).   
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EXHIBIT D 

Post-Effective Date Debtor Amount 

Pursuant to Article I.A.105 and Article V.E of the Plan, the Post-Effective Date Debtor Amount is 
an amount to be agreed by the Debtors, UCC, and EC, which shall be used to fund: (a) the fees 
and expenses of the Post-Effective Date Debtors in performing their duties under the Plan; (b) the 
Claims Ombudsman Expenses; and (c) future operational expenses, as permitted by the Plan.  To 
the extent that the Debtors, UCC, and EC are unable to reach agreement on the Post-Effective Date 
Debtor Amount, the Plan provides that the Debtors will disclose their proposed amount in this Plan 
Supplement (subject to further amendments and objections from the EC and the UCC) and such 
amount shall be determined by the Bankruptcy Court at the Confirmation Hearing to the extent 
agreement is not reached. 

As of the filing of this Plan Supplement, the Debtors, UCC, and EC have not all agreed on the 
Post-Effective Date Debtor Amount.  Each of the Debtors, UCC, and EC reserve all rights with 
respect to the Post-Effective Date Debtor Amount, which, if the parties do not all reach agreement, 
shall be determined by the Bankruptcy Court at the Confirmation Hearing.   

The Debtors’ proposed Post-Effective Date Debtor Amount as of the date hereof is: $7.2 million.  
The EC is supportive of the $7.2 million amount.  The UCC has not agreed to such amount.   

THE DEBTORS RESERVE THE RIGHT TO ALTER, AMEND, SUPPLEMENT, OR 
MODIFY, THE PROPOSED POST-EFFECTIVE DATE DEBTOR AMOUNT 
DISCLOSED ABOVE FOR ANY REASON. 
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Exhibit E 

Allowed and Disputed Claims Reserve  

Pursuant to Article VII.I of the Plan, prior to the Effective Date, the Debtors, UCC, and EC are 
required to confer to reach agreement as to the amount necessary for the Debtors to reserve in 
order to make Distributions in the full amount of all Claims that are Allowed Claims or may 
become Allowed Claims after the Effective Date (the “Allowed and Disputed Claims Reserve”).  
To the extent the Debtors, UCC and EC are unable to reach agreement on such amount, the Plan 
contemplates that the Bankruptcy Court will estimate the amount at the Confirmation Hearing.  
 
As of the date of filing of this Plan Supplement, the Debtors, UCC, and EC have not reached 
agreement on the amount of the Allowed and Disputed Claims Reserve.  The Debtors intend to 
provide their view on the Allowed and Disputed Claims Reserve in an amendment to this Plan 
Supplement prior to the Confirmation Hearing.  
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EXHIBIT F 

Identity of Claims Ombudsman 

Pursuant to the Plan, the Claims Ombudsman is the person selected by the UCC and EC, with the 
consent of the Debtors (such consent not to be unreasonably withheld), charged with overseeing 
the tasks set forth in Article V.D of the Plan.   

The Claims Ombudsman shall be Alan D. Halperin. 
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EXHIBIT G 

Identity of Litigation Trustee 

 

[TO COME, IF NECESSARY] 
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EXHIBIT H 

Litigation Trust Agreement 

 

[TO COME, IF NECESSARY] 
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