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PROCEEDI NGS

THE COURT: Good norning, everybody. Are the parties
ready to proceed?

MR DURRER Il: W are, Your Honor.

THE COURT:  Ckay.

MR DURRER II: This is Van Durrer, Your Honor,
Skadden, Arps, Slate, Meagher & Flom on behalf of the debtors.
W' re proceeding today with our omi bus agenda, which was filed
at docket 868.

There are two matters on the agenda. The first one,
whi ch is Bank of Cklahoma's notion for allowance of an
adm ni strative expense claim is docket nunmber 823. That is
resolved. W reached an agreenent on the anmount. W also
agreed to include Bank of Cklahoma in the consensual releases
that are set forth in the plan. 1'Il turn it over to M. Roach
to see if he wants to add anything, but | believe that the
certificate of no objection was already submtted to Your
Honor, docket 861.

THE COURT: Ckay. That resolution is fine with ne.

MR. GWNNE: Good norning, Your Honor. Kurt Gwnne,
instead of M. Roach, fromReed Smith. Jared Roach, ny
partner, is on the phone as well. Qur firmrepresents BOKF
N. A. as successor indenture trustee.

W did file a certificate of no objection and revi sed

proposed order, which is at docket item 861. That order has
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been agreed to, the formof order by both the debtor and
creditors' commttee, and we woul d ask that Your Honor enter
t hat proposed order. W're happy to address any questions that
Your Honor may have.

THE COURT: Al right. [I've seen the confirmation
order. I'mnot sure |I've seen this particular settlenent
order, but certainly in concept everything sounds fine. Wen
you submt the order we'll let you know if we have any issues
as to the wording.

MR GAYNNE: For the record Kurt Gwnne again from
Reed Smith. The order, just so Your Honor knows, what it does
isit allows the claimin the amount of 150,000. The prior
order provided that our fees and expenses, as of the filing of
the notion, were at |east 158,000, and we obviously incurred
fees and expenses thereafter in the filing and negotiation of
the notion. So that's what the proposed order at docket item
861 provides, and the order was enumiled to Your Honor's
chanmbers in Wrd formyesterday. Wuld you |ike us to resend
that order after this hearing?

THE COURT: No. |If ny chanbers has it then they'l
forward it to ne.

MR. GAWYNNE: Ckay. Thank you, Your Honor.

THE COURT: Ckay. Al right, M. Durrer?

MR DURRER Il: Thank you, Your Honor.

Onto agenda item nunmber two, this is confirmation of
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the debtors' plan of distribution. The original notion was
filed at docket 785. As Your Honor knows, there were a handf ul
of objections filed. Wat I'"'mgoing to do is provide a brief
introduction and then I'll turn it over to M. Otiz to go
t hrough sonme of the nore specific changes that were made to

resolve certain objections by the U S. Trustee, which al so got

captured in other rejections -- other objections | should
say -- and then, obviously, we'll address any questions you
have.

Just in ternms of the record, I'Il start there first.

W did file three declarations; they're Iisted on the agenda.
The first is the declaration of Sean Harding. It's a
conpr ehensi ve decl aration that addresses all of the 1129(a)
factors; that's at docket number 828. W also filed the
decl arati on of Andres Estrada from KCC, who's our voting agent,
at docket 849, which certifies the hundred percent favorable
vote fromCass Ill, which is our inpaired accepting class.
And then finally, due to an update that we had just |ast week,
we submtted an additional declaration of M. Harding,
regarding the resolution of the director and of ficer clains,
which is at docket 865. Unless there's any objection, Your
Honor, we woul d nove those to be part of the record today.
THE COURT: Are there any objections?
All right. They are admtted into evidence.

MR DURRER Il: Thank you, Your Honor. Let ne start
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w th the update, then.

As Your Honor is famliar with the terms of the gl obal
commttee settlenent -- that's how we've been calling it, the
commttee settlenent anong the debtors, Chatam and the UCC --
|l ate last nmonth, there's basically three fornms of consideration
flow ng through the plan to unsecured creditors. Specifically,
there's an initial paynment of a mllion dollars in cash, a
portion of which is deferred pending a tax refund that the
debtors are seeking for the year 2020. Then, there were the
D&O cl ai ms thensel ves, and then finally there was a sharing of
seventy-seven-and-a- hal f percent of that sane tax refund to
general unsecured creditors through the general unsecured
creditors' trust, with the balance of that tax refund being
retai ned by Chatam and/or NewCo, the buyer of MC atchy's
assets earlier this nonth.

The change that | wanted to update you on, Your Honor,
was that the parties never stopped with respect to their
efforts to nediate and settle the D&O clains. As a matter of
fact, we were all successful -- it was spearheaded, | should
say, by the directors and officers thenselves, the G eat
Anmerican I nsurance conmpany, and the UCC. They did reach a
settlenent in the amount of 4.875 -- $4.5875 nmillion late |ast
week. We submitted a notice of that fact and then certain
changes to the plan to nenorialize that.

One inportant change to the plan, which | just want to
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highlight, is that Great American -- again, consensually --
w Il receive a release in exchange for that paynment, and
basi cally anong the three forns of consideration that |
outline, that mddle form the D& clains, would obviously be
replaced with that anmount of cash. And you'll find that change
sprinkl ed throughout the revised plan as well.

Wth that, Your Honor, I'll pause to see if you have
any questions, and then | want to give M. Fliman an
opportunity to address what should happen with the existing
standi ng noti on, which you m ght recall had been continued to
today in anticipation of favorable consideration of
confirmation of the plan, but given the settlement, | think M.
Fl'i man had a suggestion as to how we would carry that forward.

THE COURT: Al right. 1[1've seen the proposed
settlement. No objections. Let ne just ask before M. Fliman
talks if there are any objections to that settlenent.

Ckay. | hear none.

Wiy don't you proceed, M. Flinman?

MR. FLIMAN:  Sure, Your Honor. For the record, Daniel
Fliman with Stroock, Stroock & Lavan on behal f of the
committee. Your Honor, just before | get to the nechanics with
respect to the standing notion, we did just want to provide a
little bit of context in connection with the settlenent.

As M. Durrer wal ked through, follow ng what we're

calling the global commttee settlement, we engaged in
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negoti ations with the D& carrier and the counsel to D& s and
M | bank. After much back-and-forth, we reached the agreenent
M. Durrer wal ked through, which is that $4.5878 mllion in
exchange for releases of the remaining estate causes of action.

The UCC supports the settlenment. Wile we believe in
the clains that we brought in the standing notion, we do
recogni ze the inherent chall enges, the expenses, the del ays
that correspond with realizing value in any clains, including
t hese, and so we support this nunber. W consent to this
nunber, which was a requirenment under the prior settlenent
reached in connection with the sale nmotion, and we request its
approval .

The housekeeping itemthat we need to deal with is our
standing notion still remains on the docket. W agreed to
adjourn it in connection with the prior settlement with Chatam
What we woul d ask, Your Honor, is -- and we'll add this to the
| anguage to the confirmation order if it's acceptable to the
Court -- is that given the settlenent that we've reached on the
D&O cl ai ms, that our standing notion would be deened
automatically withdrawn on the effective date of the plan. |
think in the interimwe would continue to adjourn the notion,
just so we have it out there if, for whatever reason, we don't
get there, but I think what we woul d propose is that the notion
be automatically withdrawn on the effective date of the plan.

THE COURT: Ckay. And | take it nobody el se has any
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I ssue with that?

Okay. That sounds fine.

MR FLI MAN.  Thank you.

MR DURRER Il: Ckay, Your Honor. Thank you. This is
Van Durrer again. So just to walk through a couple resolutions
of the objections, and then, as | said, M. Otiz will address
in nmore detail changes that we made with respect to issues
surroundi ng di scharge rel ease, excul pated clains, et cetera.

First, with respect to Oracle, whose origina
obj ection was docket 850, we nade it clear that the releases in
the plan are consensual rel eases by nodifying the | anguage
relating to who are releasing parties, and that satisfied them
and it -- it also addressed a number of other objections, and
they've filed a withdrawal of their objection at docket number
869.

Wth respect to the M ssissippi and Texas taxing
authorities, they submtted to us infornmal comments, basically
setting out sone procedures, routine reservations of rights,
and treatment of specific tax clains in those jurisdictions,
and those changes are reflected in paragraphs 109 and 110 of
the confirmation order, and | think Your Honor will find them
to be relatively routine. W |ikew se received infornma
conments from Chubb, the insurance carrier.

Chubb had a fiduciary policy as well as certain

wor ker's conp policies many, many years ago; as nany as
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fourteen years ago. W couldn't locate any clains that were
still being adm nistered, but rather than have a litigated
di spute, we acconmopdat ed, again, sone reservation of rights
| anguage, and that's reflected in paragraph 111. Basically, it
provides a certain notice function to Chubb in the event that
di stributions are about to be made and Chubb wants to nake one
| ast effort to identify any clains it may have. It has the
opportunity to do that, and there's also a, sort of, belt and
suspenders stay relief provision to nake sure that Chubb can
continue to adm ni ster whatever clains it is handling at this
| ate date

W al so received informal comrents fromthe SEC. W
narrow y tailored our excul pation proposal in the plan in the
confirmation order to post-petition conduct, and that addressed
the SEC s concerns, and that is something that M. Otiz wll
al so touch on.

So unl ess there's any specific questions on those
handful of matters, Your Honor, | will turn things over to M.
Otiz to walk through the larger U S. Trustee coments and
i ssues that we addressed.

THE COURT: |'msure, based on prior cases, M. Otiz
knows what one of ny questions is going to be.

MR DURRER Il: He's been a pretty good predictor of
t hose, Your Honor, so yes. | will yield the podium

MR ORTIZ: Thank you, M. Durrer.
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Good norning, Your Honor.

THE COURT: Good nor ni ng.

MR ORTIZ: Kyle Otiz of Togut, Segal & Segal for the
debtors.

The good news is we've resolved all but one el enment of
one of the plan objections, with nodifications nmade to the
first amended plan and the related proposed confirmation order.
As Your Honor is aware, three objections were filed. As M.
Durrer noted, Oracle's was w thdrawn at docket 869. That
| eaves us with an objection filed by Beth Desnond at docket 852
and the objection filed by the United States Trustee at docket
number 855.

Many of the issues raised in the U S. Trustee and
Desnond obj ections overlap, so if it is okay with Your Honor
we will run through the key nodifications to the docunents and
address how each resol ves issues rai sed by the objections,
objecting parties, and also there's a couple places where edits
to the plan didn't quite carry through to the order yet, and
we' Il identify those as well, so Your Honor is aware of changes
that will be nade.

I"I'l be making reference to the redlines of the plan
and confirmation order that were filed as exhibits 1A and 2A,
to the notice of first amended plan filed on Septenber 21st,
2020 at docket 857 and referring to the ECF page nunbers, ECF

PDF page nunbers, therein
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Do you have that docunent, Your Honor?

THE COURT: 1've read it. | don't have it in front of
nme at the nonment, but go ahead.

MR ORTIZ: ay. Thank you, Your Honor.

Starting with the discharge issues raised by both
obj ectors. The section of the plan providing for discharge
pursuant to Section 1141 of the Bankruptcy Code, which was
fornerly section 10.2 of the plan, has been renoved, which Your
Honor can see in the redline at ETF PDF page nunber 155

Additional ly, consistent with Your Honor's coments at
ot her confirmation hearings related to |iquidating debtors and
edits made to other confirmation orders, we renoved al
| anguage that had the effect of providing a discharge,

i ncl udi ng | anguage regarding final or full satisfaction,

rel ease or settlenent of clains, as we appreciate Your Honor's
views that such |anguage has the same effect as a discharge,
just using different words.

THE COURT: | thought that that |anguage was still
there when | reviewed the nost recent plan filing.

MR ORTIZ: So it may have -- there were two different
plan filings. There was one filed on Friday that had certain
of the language still in, and we went through and then pulled
out all of the additional |anguage around those sorts of
| anguage. And then | will also note that the mrror edits that

are supposed to be in the confirmation order relating to
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di scharge were inadvertently not made in the version filed on
Monday, but that we will be deleting the paragraph eighty-six

of the confirmation order, which provides for a discharge prior

to subm ssion of the final order, and we do plan to go through
bot h docunents and neke sure to do our best to scrub all such
references to these sorts of |anguage, which we do appreciate

are just basically a discharge, wearing different clothing.

THE COURT: Very good.

In at | east one of our other cases, rather than
| ooking for it everywhere it appears, | think we just put in
the confirmation order sonething that dealt with it, so you
could do it that way, if you prefer.

MR ORTIZ: Yeah. | think there was specifics on
them W had | anguage that essentially said anywhere that that
appears it doesn't have effect, and made specific that it only
applies to those consenting third-party releasers. So we'll
take a crack at it as we send it down to Your Honor, because we
are aware that you have anot her nmegacase that was just fil ed,
and we'll make sure to do our best to do it all on our end.

THE COURT: Ckay.

MR ORTIZ: Myving on to third-party rel eases, Your
Honor. The definition of releasing parties no | onger includes
the | anguage all other holders of clainms, to the fullest extent
permtted by law, which is reflected in the redline at PDF
pages 111 through 112. Wth that edit, third-party rel eases
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are only being granted by parties who have affirmatively
consented to granting such rel eases.

The U. S. Trustee also raised an issue wth prospective
rel eases for entities that do not yet exist, and this was
resol ved through the deletion of reference to the w nddown
debtors, the plan admnistration trust, and the (indiscernible)
recovery trust fromthe plan's rel ease provision, which Your
Honor will be able to see at redline PDF pages 156 through 58,
whi ch deleted those terns fromthe current debtor and
third-party release provision in section 10.3 and 10.4 of the
pl an, respectively.

THE COURT: R ght.

M5. CLARK: The U.S. Trustee's objection to the
breadt h of excul pation provision has al so been resol ved because
the debtors renoved reference to out of court restructuring
efforts fromthe definition of excul pated claims, which Your
Honor will be able to see at page 102 of the plan redline.

I"I'l also note, Your Honor that in preparing for the
hearing, we saw that there's still some |anguage in the
excul pation definition using phrases like related to and
arising fromthat Your Honor typically strikes, in favor of
phrases |ike derived fromand based upon. So we w Il nake
appropriate changes to the final version of the plan to conport
wi th Your Honor's preferred | anguage, which we understand

better conports with the actual concept of excul pation.
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THE COURT: Thank you

MR ORTIZ: W also added to the excul pation provision
at page 160 in section 10.5 of the plan. It calls out to the
provi sion for governmental units, enforcing police, and
regul atory powers with respect to pre-petition clains, based on
i nformal comrents received fromthe SEC and the Texas
conptroller. W added | anguage requested by the U S. Trustee
concerni ng post-confirmati on operating reports and paynent of
statutory fees to both the plan and the confirnmation order.

Wth regard to the Desnond objection specifically, we
added new paragraph 112 to the confirmation order that nakes
clear that nothing in the confirmation order, or the plan,
inpairs the right of Ms. Desnond to the Desnond appeal bond or
her right to prosecute the Desnond |awsuit, and al so nakes
explicit that the Desnond appeal bond is not property of the
est at e.

Turning to the U.S. Trustee's concerns wth paynent of
non- est ate professionals as adm nistrati ve expenses under the
plan, the U S. Trustee's concerns with regard to the Chat ham
and Brigade professionals was resolved through clarifying
| anguage that such fees are being paid consistent with orders
al ready entered by the Court, specifically the DIP order and
the sale order and not as adm nistrative expenses under the
plan. And this can be seen through the addition of new section

2.7 and the renoval of the reference to adm nistrative expenses
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in section 2.2 of the plan.

The debtors do believe that this sane argunent applies
W th regards to the indenture trustee fees, which were
addressed in the sale order and are an essential conponent of
the sale and nediated plan settlenment, which has already been
approved pursuant to Bankruptcy Rule 9019 at docket nunber 744.

I know that the comnmttee council has nore to say on
this one last open issue, which is the indenture trustee fees.
But we'll pause here before yielding the virtual podiumto see
I f Your Honor has any conments to the edits nade to address the
Desnond obj ection and the bal ance of the U S. Trustee's
obj ecti on.

But really quickly, before | do that, | will also note
t hat one change that | know you'll ask for that we will make is
for return distributions, that we will nake reasonable efforts
to find the claimants and not just sit on the return
di stributions.

THE COURT: Very good. First, on the Desnond
obj ection, have you resolved that, or is there still any
objection left?

MR ORTIZ: M understanding is it's resolved,
al though M. Kohn is onthe line, and if there's any open
i ssues, he can address it.

MR. KOHN: Yes. Good norning, Your Honor. Sanue
Kohn of Dorsey & \Witney on behalf of Beth Desnond. M
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partner, Mnica dark, is also on the phone, as is North
Carolina litigation Counsel, James Johnson, of DeMent Askew &
Johnson.

As M. Otiz said, paragraph 112 as filed on docket
867 addresses and resol ves our objection conpletely. And I
just wanted to thank M. Otiz for his efforts to resolve our
objection and it preserves the status quo, and that's all we
want ed. And thank you, Your Honor.

THE COURT: Ckay. Very good. | read that |anguage
yesterday, and it | ooked fine to ne.

MR ORTIZ: Thank you, Your Honor. And of course, we
appreciate M. Kohn's efforts as well to also reach a
resolution. And with that, unless Your Honor has any
questions, I'll yield the podiumto, |I believe Ms. Martin -- it
will either be Ms. Martin or M. Hansen who have sone further
comrents with regard to the open indenture trustee fee
questi on.

THE COURT: Before we do that and before we forget,
there's a paragraph in the proposed confirmation order. It was
par agraph 84, which | read, that said that my order constitutes

all required government consents. Whose consent am| granting

here? | don't think | have power to do that, do I?
MR ORTIZ: Let me find the order. |'mnot aware of
any -- obviously, M. Durrer can speak up if he's aware of any.

| remenber we had this issue in Wstinghouse, and there it was
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there were additional governnment consents that we all knew were
still out there and being waited for. But |I'mnot aware of
anything specific and don't necessarily see an issue with
taking it out.

THE COURT: Even if there in, I'mnot sure | have the
power to give it to you, to take -- for some governnenta
agency's possible regulatory review of sonething, right?

MR DURRER  Yeah. This is Van Durrer, Your Honor
W' re happy to strike that |anguage. W' re not aware of any
rul es that woul d apply.

THE COURT: Ckay. Al right. So the only issue is
the indenture trustee fees, and | read the responses, and |
understand that they were provided for in the settlenent that |
al ready approved. So what's the issue, then?

MR H GANS: Your Honor, this is Ben Higgins for the
U S. Trustee. | can address that, if | nay be heard?

THE COURT: Yes.

MR H GANS: Thank you, Your Honor. The issue is
that the sale order provides for the -- you're correct, the
sal e order does provide for the approval of the settlenent,
whi ch provides for the paynent of the professional fees for the
i ndentured trustee.

But the sale order also provides that to the extent
any provisions of the settlenent agreenent are to be

i npl emented t hrough the plan, those would be subject to
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confirmation of the plan and approval through confirmation, so.

And if you | ook at the specific provision providing
for the fees of the indenture trustees professionals in the
settlement, it provides that the fees shall be paid on the
effective date. And the U S. Trustee would submt that these
are fees that are to be paid -- or excuse ne, this is a
provision to be inplenmented through the plan. And accordingly,
our ability to object to it is preserved, at least at this
st age.

And our argument on the nerits are set forth in the
papers, Your Honor, but it's essentially, that to the extent
that they're being paid as an administrative expense or
effectively as an adm nistrative expense, they need to satisfy
503(b). So that's the argunent, Your Honor. | can address any
addi ti onal questions you may have.

THE COURT: You know, indentured trustees that are
hired pre-petition or engaged pre-petition, they represent
not e- hol ders, but they do so for the conveni ence of the conpany
and usually at the expense of the conpany. And that role
conti nues post-bankruptcy, so what's the big deal about paying
their fees?

MR HGANS Wll, Your Honor, to the extent that
they' re being paid as admi nistrative expenses, our positionis
that they need to denonstrate sone entitlenent under 503(b),

whether it's 503(b)1 or 503(b)3. And the record is -- it
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doesn't denonstrate that entitlenent at this point. So that's
what the objection is based off.

THE COURT: How much are we tal king about?

MR HGENS: | should |et either coomttee Counsel or
the trustee Counsel speak to that, Your Honor.

THE COURT: Ckay. M. Hansen or M. Flimn, who
W shes to address this?

MR HANSON:  Your Honor, it's Kris Hanson with Stroock
on behalf of the official commttee. M colleague, Samantha
Martin, is going to handle this issue for us, so she's on

THE COURT:  Ckay.

Ms. Martin?

| see Ms. Martin listed, but |I don't see her.

M5. MARTIN.  Good norning, Your Honor. This is
Samantha Martin at Stroock & Stroock & Lavan on behal f of the
official commttee. | believe the anount is in the |ow
300, 000- dol I ar range.

MR. ASHVEAD: Your Honor, it's John Ashnead. Can you
hear me?

THE COURT: Yes.

MR, ASHVEAD: Yeah. Hi, Your Honor. Good norning.
It's John Ashnead, Seward & Kissel, Counsel to WI m ngton
Savi ngs Fund Society. M. Martin is correct. That is a
conbi nation of nmy firms fees, which were around 200, 000, and

the client's fees in this matter. |'Il turn it back to M.
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Martin, and then I can answer any other questions or add on.
Thank you.

MS. MARTIN  Thank you

Your Honor, we agree with you that this is included in
the settlenment, which was approved as part of the sale order.
Wi le Ben notes that there was a proviso that any provisions
that need to be inplenmented in the plan will be incorporated
and subject to plan confirmation, we don't believe that this is
one of the provisions that was necessary to inplenent in the
plan. This was sinply something that included as a matter of
timng because we wanted to make the paynent on the effective
dat e.

But | think once the settlenment was approved as part
of a sale order, we certainly could have paid these anounts as
part of the sale closing. And in fact, they actually are
effectively paynments being nade by a third party to a third
party, which is really comng from Chathamfor the benefit of
WEFS and Seward & Ki ssel

The purchaser, as you know, bought substantially all
of the debtor's assets, including all the debtor's cash except
for a specific amunt that's to be used as prescribed in the
APA and the settlements schedules. And one of the specific
uses of cash was the paynent of these indenture trustee fees
and expenses. And if these anobunts were not going to be used

for this very specific purchase -- or for this very specific
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pur pose, the purchaser woul d have swept the cash fromthe
estates at cl osing.

If you do feel, as a technical matter, that these
paynents are bei ng nmade by the debtors because they' re com ng
fromthe debtors' accounts now, there is anple authority in
this district and el sewhere providing that the paynment of
I ndentured trustee fees and expenses and are perm tted under
Bankrupt cy Code section 363(b) and Bankruptcy Rule 9019. And
we woul d submt that that reasoning is applicable here and that
503 is not required.

And the debtors under 363(b) can use funds for non-
ordi nary-course transactions with bankruptcy court approval and
wi th a sound business reason, and the business judgnment rule
woul d apply here. The debtors deternmined in their business
judgnment that this was an appropriate use of cash into the
settlement and that the gl obal settlenent is fair, appropriate,
and in the best interests of the estates and all parties in
i nterest.

And under rule 9019, the standard is whether the
settlement is fair and equitable and whether it falls bel ow the
| owest point in the range of reasonabl eness. And here, | think
the settlement is fair, equitable, and is emnently reasonabl e.
It's the product of a long-term hard-fought, extensive
negoti ations, as you've heard a | ot about through court-ordered

mediation. 1t's full supported by the debtor's key
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consti tuenci es.

The settlenment elimnated the risk of contentious and
costly litigation that would have really inpacted the debtors
ability to close this sale, and it also would have put their
ability to pursue a plan gravely at risk. It significantly
I mproved their recoveries for unsecured creditors. And it
created a clear path with al nost no obstacles for the potenti al
emer gence from bankruptcy.

And Your Honor, we believe the settlenent terns cannot
be picked apart pieceneal. This paynent is one of many
addressed in the global settlenent, and there is significant
approval -- or significant support for approval of the entire
transaction.

And as | nentioned, courts in this district have
approved paynents to indenture trustees under section 363(b)
and rul e 9019 before, including very recently in Wndstream and
Stars (sic) Holdings. And for these reasons, Your Honor, we
woul d respectfully request that you overrule the U S. Trustee's
obj ection, authorize the payments, or find that they were
authorized in the sale order, and confirmthe plan. Thank you.

MR. GAYNNE:  Your Honor, this is Kurt Gwnne from Reed
Smth, Counsel for BOKF. My | also be heard on this?

THE COURT: Yes.

MR GAWYNNE: Thank you, Your Honor. |'mnot sure if

the U.S. Trustee's objection applies to BOKF as wel |l as
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W | m ngton Savings Fund Society, but to the extent that it
does, I'd like to address it. Sonme argunments will apply to
BOKF and WSFS, sone just to BOKF.

But first of all, in the case called Aegean Mari ne,
Your Honor requested that going forward, debtors and indenture
trustees focus on the nmeans by which they're seeking approval
of indentured trustees fees and expenses in the case. And as
Your Honor noted at the record of that hearing, that there are
a nunber of ways that a debtor and indenture trustee can agree
to the paynment of the fees and expenses.

Here, because there wasn't previously an agreenent,
BOKF filed a notion for allowance and paynent of administrative
expense claim That was not objected to by the U S. Trustee.
We did submit a declaration of James Lewis of BOKF at docket
item 824 and a declaration of Jaren Roach, a partner at Reed
Smth, at docket nunmber 825.

So it wouldn't make sense for BOKF to have an
adm ni strative expense claimhaving filed a notion, submtted
evi dence in support thereof, and there being no objection, and
not to have that administrative claimpaid under the plan. The
pl an provides for the payment of all administrative expense
claims, and there shouldn't -- there's no exception in the code
for an adm nistrative expense claimof an indenture trustee.

But in this case, | also want to point out that BOKF s

fees and expenses -- not only were they incurred post-petition,
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but here, BOKF was not the indenture trustee on the petition
date. In fact, twelve days after the petition date, the
debtor, as the issuer of the notes, Bank of New York Mellon --
as the prior and resigning indentured trustee and BOKF as the
successor -- entered into a resignation and appoi nt ment
agr eenment .

That was on February 25th, approximately twelve days
after the February 13th, 2020, petition date. So here we have
a post-petition agreement. Prior to that, BOKF had no
I nvol venent as trustee, had no obligation to provide any
servi ces under the indenture.

As provided in that resignati on and appoi nt nent
agreenent, the debtor accepted Bank of New York Mellon's
resi gnation, and the debtor appoi nted BOKF because it needed to
have an indentured trustee. And as the inducenent for serving
as successor trustee, the registration and appoi nt nent
agreenent provides that BOKF is entitled to all the rights of
the indenture trustee under the indenture. One of those, of
course, in the right for conpensation under section 707 of the
i ndent ur e.

Interestingly, the indenture, although it doesn't bind
Your Honor, in section 10.01 specifically provides that the
parties contenplated that the indenture trustee fees and
expenses woul d be cost of adm nistration under section 503(b).

As Your Honor pointed in the Aegean case, indenture
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trustees serve a comercial function. And in fact, when the
Trust Indenture Act was enacted shortly after the G eat
Depression, Congress specifically required the appoi ntment of
an indentured trustee at all tinmes to provide that commercia
function because it served the national public interest of
providing information and facilitating comunications to the
not ehol ders.

So here, we believe the services provided by BOKF were
provided to the debtors and are an incident to the operation of
a business that issues public debt. In Redding v. Brown, the
Suprene Court case held in 1978 -- but interpreting the
| anguage "actual and necessary cost" under the forner
Bankruptcy Act -- that costs ordinarily incident to the
operation of a business include or constitute adm nistrative
expense clainms and that actual and necessary costs are not
limted to those costs w thout which rehabilitation would be
I npossi bl e.

So as Your Honor al so recognized in Aegean, if you
didn't pay trustees fees, eligible trustees would refuse to
serve as replacenent trustees and existing trustees would
resign. And in those instances, a debtor would either be in
violation of the indenture or potentially in violation of the
trust indenture act because the debtor does not have an
i ndenture trustee at all tinmes.

So for those reasons, many of which apply to both BOKF

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




20-10418-mew Doc 882 Filed 09/28/20 Entered 09/29/20 16:28:56 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 34 of 52
34
and WBFS, BOKF asks Your Honor to confirmthe plan and approve
t he paynment of indentured trustees' fees and expenses including
those of their Counsel. And that's all | have unless Your
Honor has any questi ons.

THE COURT: No. | don't.

M. H ggins, why wasn't this already decided when |
approved the settlenent?

MR H GANS: Your Honor, when you approved -- can
just have clarification? Wy wasn't it deci ded when you
approved the settlenment -- the global settlenent with the sale
order? |Is that the question that you' re asking?

THE COURT: Yes.

MR HGAINS: Wll, Your Honor, our position on that
woul d be that the |anguage of the sale order reserves for
portions of the settlenment that need to be inplenmented through
the plan and the paynent of an adm nistrative expense woul d be
sonet hing that has to be inplenmented through the plan. |If Your
Honor will permt ne, may | response briefly to the points
rai sed by Ms. Martin and Counsel for BOKF?

THE COURT: Yes. Before you proceed though, you know,
didn't | say in the settlenent that the indenture trustee fees
woul d be paid? Wasn't that part of the deal ?

MR HGANS: It did, Your Honor. It said a |anguage
is that it will be paid -- it shall be paid on the effective

dat e.
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THE COURT: Well, that doesn't suggest that the
possibility was |left open for the plan. The plan may have had
to be confirnmed, but it sounds like it was resolved already.
What was the point of saying that if the issue still remained
open?

MR H GENS: Understood, Your Honor. | understand
what Your Honor is saying, and certainly, to the extent Your
Honor is prepared to rule on that basis, | won't get back into
the reply and the other points. But if it's an open issue, |I'm

happy to go back into those points.

THE COURT: Ckay. Well, why don't you go ahead and
make the record as to anything el se you wanted to put on.

MR H GANS: Thank you, Your Honor.

MR ASHVEAD: Your Honor, if I may. This is John
Ashnead for WSFS. | just don't want to be out of order and
then be precluded fromsaying anything. | thought the podi um
was turning to nme after Ms. Martin. It's fine that M. Gwnne
spoke, and 1'Il be very brief. If | could just -- to try to
keep the, sort of, cars on the train in order here. Wuld that
be all right? 1'll just take thirty seconds.

THE COURT: Well, let M. Hggins finish, and then you
can go ahead.

MR. ASHVEAD:. Ckay. Fine. Thank you

MR H GANS: So Your Honor, just with respect to
BOKF, | think what BOKF did here is what we're asking for.
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It's for -- to the extent the parties believe that they're
entitled to 503(b) treatment, to denonstrate that some way.
And they put in an application with conpetent evidence and
explanations that are not in the confirnmation papers
denmonstrating why they think they're entitled to 503(b)
treatment. So that is effectively what we're | ooking for with
respect to, | guess, WIlmngton, the trustee that is also
getting paid.

And very briefly, just with respect to the two points
Ms. Martin nade, one about how this paynent is effectively
com ng t hrough Chat ham or the purchaser, you know, we're
wor ki ng of f the |anguage of the plan, and it's -- the paynents
are being paid through the plan. So even if it's noney that
originally came from Chatham to the extent it's being allowed
under the plan as a plan paynent, that is sonething that we
bel i eve 503(b) controls.

And to the last point, just that other courts have
approved this type of payment under 363 or 9019, we've
essentially briefed that issue in the argunment, Your Honor. W
under stand we' ve been overruled in other cases on this issue.
W respectfully disagree that 363 is appropriate, and the
rationale is that 503(b) specifically controls adm nistrative
expenses and 363 is a general provision of the bankruptcy Code
and -- as is 9019 of the rules.

And to the extent the specific controls the general,
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we believe 503(b) controls what adm ni strative expenses are.
And to the extent soneone is being treated as an adm nistrative
expense, they need to satisfy 503(b). That's it for me, Your
Honor, unl ess you have further questions.

THE COURT: Ckay. Thank you

And who el se wants to be heard now?

MR. ASHVEAD: Yes, Your Honor. John Ashnead of Seward
on behal f of WI m ngton Savings Fund Society, just very
briefly, Your Honor. WImngton Savings Fund Society is the
trustee on two indentures, was co-chair of the commttee. You
know, we join in the comments nade by the debtors and the
commttee and added on by BOKF Counsel here, you know, so |'m
not going to re-cover in any detail.

But just to reiterate, you know, the high points, the
WEFS fees and expenses were agreed to as part of the settlenent
that you approved. | could be corrected, but | don't believe
BOKF was part of that settlenment. So you know, the fact that
they've filed a claimfor payment of adm nistrative expense is
just -- it's distinguishable on that ground. So it's already
appr oved.

And as you've heard, it's nore than fairly usual and
customary for a Chapter 11 plan to provide for the paynment of
the reasonabl e fees and expense of indenture trustees for a
host of reasons including the underlying contract, post-

petition, effective date and post-effective date, obligations
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that they have to fulfil as well as their charging lien rights.

And |i ke BOKF here, WSFS canme on a week after the
filing. 1t was pursuant to an agreenent executed by the
debtors after the filing date. So in short, Your Honor, as
part of a settlenment, but even if there were not a settlenent,
there are a host of reasons that these should and typically
woul d be paid under a Chapter 11 plan

And of course, there are countless, countless exanpl es
of that in Chapter 11 plans. And just fairly recently, three
j udges have spoken to these issues in one or way or another,

I ncl udi ng Your Honor in Aegean, Judge Drain in Wndstream just
a month or so ago, and Judge Hoffman in Murray Energy just two
or three weeks ago where they approved such fees in this
context. And with that, Your Honor, I'Il stop speaking and

t hank you for your patience.

THE COURT: Ckay.

Anyt hi ng el se?

All right. Well, I think as | said in Aegean, that
the indenture trustees would be well-served to think in advance
about specifically howthe fees are going to be justified, but
| believe | already approved these paynments here. And if the
i ndenture trustee at issue was hired post-petition, that sounds
sufficiently ordinary course to ne to not require a specific
application of the kind that's being requested.

Maybe |11 revisit that issue sonetime in the future,
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maybe not, but given what |'ve already done here and the
settlenent |'ve already approved, |'mfine with it as it is.

UNI DENTI FI ED SPEAKER.  Thank you, Your Honor.

UNI DENTI FI ED SPEAKER.  Thank you, Your Honor.

THE COURT: Ckay. |Is there anything else?

MR, DURRER  Your Honor, Van Durrer for the debtors.
At the risk of taking another nmonent of everybody's time, |
wanted to underscore something and express our gratitude, not
only on behal f the debtors but also on behalf of nyself and ny
firm

W live in a very different world than on Valentine's
Day, when we started this Chapter 11 case, give or take twenty-
four hours. And everyone has been extraordinary in terms of
their professionalism their responsiveness, their
col | aborativeness (sic), and | really wanted to thank
everybody, their advisors in particular, for the way that
t hey' ve conmported themsel ves throughout this process.

At the risk of offending some people, | did want to
specifically call out a handful of nanes that really went above
and beyond with respect to chanbers. O course, Lorraine
Evevarria and Ron Howard have been terrific. Judge Carey,
that's our nediator, was very hel pful throughout the process
and never gave up on us; | appreciate that. Ben H ggins for
the U.S. Trustee's office has been terrific and a great

prof essional, and we appreciate his conduct.
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And then, selfishly, | did want to nention a couple of
people -- notwithstanding that we all live in four different
cities -- ny teamhas really inpressed ne with their ability to

work as a teamunder really trying circunstances. That

I ncl udes Jenni fer Madden, Ben Strucklick (phonetic), Destiny
Al nogue, Mdshe Jacob, and Jackie Dakin as well as our great
paral egal s, Andrea Bates (phonetic), Chris Heaney (phonetic),
and Wanda Romano (phonetic).

So again, with apologies for indulging in a few
monents, | did want to thank everybody for that. It's a really
strange world, but you all nade it as normal as it could
concei vably be. Thank you.

THE COURT: Al right. Thank you. Okay. 1Is there
anyt hing el se that anybody w shes to add?

All right. If youll, M. Otiz, finish making those

nmodi fi cations on the confirnati on order and subnit it in Wrd

format, we'll take a look at it and let you know if we have any
addi tional coments. But otherwise, I"'msure we will confirm
t he pl an.

MR ORTIZ: Certainly, Your Honor. Thank you.
THE COURT: (kay. Very good. Thank you all very
much. W are adj ourned.

(Wher eupon t hese proceedi ngs were concl uded)
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CERTI FI CATI ON

I, Colin Richilano, certify that the foregoing transcript is a

true and accurate record of the proceedings.

> " e
Lﬂc,!—"l',“'l-. |L.'\,H7:L\,JI-”"L‘:|""J

Colin R chilano
eScri bers
352 Seventh Ave., Suite #604

New Yor k, NY 10001

Date: Septenber 28, 2020
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