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PROCEEDI NGS

THE COURT: Good norning, everybody. | think we only
have one matter schedul ed today. Are the parties ready to
proceed?

MR KHALSA: Yes, Your Honor. Kartar for PBGC.

Kartar Khalsa for PBGC. W are ready to proceed.

MR CROALEY: Your Honor, good norning. Leo Crow ey
and Kwanme Akuffo for WIIliam Brandt as the GUC recovery
trustee, and we're ready, as well.

THE COURT: Very good. Technically, all we have in
front of us today is the notion to conpel nediation, but | know
there are a couple other issues that are brewing and that are
schedul ed to cone up sonetine relatively soon. As |
interpreted the nmediation notion, PBGC was only seeking
nmedi ation, at least at that time, as to the two |l egal issue
obj ections that had been made. |Is that correct, or are you
seeking medi ation regarding the entirety of your proofs of
cl ai n?

MR KHALSA: Well, primarily we're seeking to nediate
the two objections that have been filed, which as you say
present strictly legal issues, but we thought it would be
possibly useful, if the option were there, if nediation
proceeds, to be able to wap everything up in a gl oba
settlement, which is often the approach we take in resolving

our disputed clainms in other bankruptcy cases. So we didn't
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JCK LEGACY COWVPANY
want to -- | guess we felt it would be nore efficient if the
option was there to wap everything up in the nediation process
I f that ended up being feasible.

THE COURT: As you say, it looks like the issues you
want -- at least that were raised in the two objections -- were
| egal issues. Are there any factual issues that have to be
resol ved in connection with those?

MR, KHALSA: No, Your Honor, there are not.

THE COURT: Ckay. So if they're just legal issues,
what's nedi ation going to do that you can't do in your own
di scussi ons?

MR KHALSA: Well, we've initiated settlenent
di scussi ons, and from our perspective, we thought they were
going in the right direction, but in the mdst of those
di scussions, the GUC trustee kind of filed these objections
while we were in the mddle of discussions, and as far as our
perception goes, they' ve broken off di scussions because they
haven't responded to our |ast proposal, which was several weeks
ago.

So fromour point of view, the purpose of nediation is
to avoid unnecessary litigation. W feel that the trustee is
headi ng down a path of what we feel to be is unnecessary
litigation, and since the settlenent discussions have stall ed,
we t hought that mediation mght be the way to get us over the

finish line w thout going down the litigation path, which we
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JCK LEGACY COVPANY
think woul d be detrinental to the estate.

THE COURT: New issues that have been raised nust cone
up all the tinme in bankruptcy cases, don't they?

MR KHALSA: They cone up frequently. Not all the
tinme, but yes, not infrequently, and we're alnost invariably
able to resolve those through settlenent discussions.

THE COURT: And how cl ose did you get in your
settl ement discussions here?

MR KHALSA: Well, PBGC nmde significant novenent --

THE COURT: Don't tell me what your (audio
interference) were, just tell nme what they --

MR KHALSA: Ch, no, no. No, no, no. No, no. |

understand. I1'mnot going to do that. | feel like we were
getting there. 1In other words, there was novenment on both
sides, and | think if we could have continued -- what | see,
maybe we're hal fway there or maybe -- or so? W thout

quantifying it, it's hard, but yeah, | think we were -- |
t hought we were on track, if the negotiations continued the way
t hey had been, to reach a resol ution.

THE COURT: You seemto favor settlenent in these
issues. Wiy isn't it in your interest, given how often this
must cone up, for you to just get some clarity as to whether
you're right or wong on the points?

MR KHALSA: Well, in this particular instance, we're

| ooking -- well, PBGC has to choose the right case, the right
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JCK LEGACY COMPANY
venue. Here, there's so little dollars at stake that we think
It would be in our interest to resolve it if we can.
THE COURT: Did you raise the prospect of nediation
wth M. Crowl ey before you filed your notion?
MR KHALSA: W did.
THE COURT: And | take it you couldn't reach

agr eenent ?
MR KHALSA: Well, | think, in fairness, they never
actually said no. They never actually said yes. |Instead, they

filed a notion to conpel, which we took as a no.

THE COURT: The discovery notion isn't in front of me
today, but the trust has sort of raised it as maybe sonething
that should be a condition to nediation, and | suppose if those
di scovery issues seemto relate to the underlying cal cul ations,
not to the legal issues that were raised, and if you were going
to want nediation of that, there should probably be sone
resolution of what the (audio interference). The notion papers
referred to pretty limted itens, census data, which they seem
tothink is in a spreadsheet, and then an unl ocked cal cul ation
spreadsheet. So the actual docunent request asks for other
t hings, but focusing only on only those itenms, what's the issue
wi th producing those itens?

MR, KHALSA: Ckay, Your Honor. So starting with the
census data, the census data is not in a spreadsheet. The

census data conprises individual data, files -- sone actually
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JCK LEGACY COWVPANY
in paper form and sone in electronic form-- 124,000
participants, which includes their work history, dates of
birth, Social Security nunmbers, age, all the kinds of data
points that go into ascertaining the person's individua
benefit entitlenent.

This was sonething that -- this is Privacy Act
information that we even have explained nore than once to the
trustee that we can't give them so if it were to be provided,
t hese docunents woul d have to be redacted, and we coul d be
tal ki ng several hundred thousand pages of docunents. W' ve
spoken to the persons in our agency who handl e these docunents
and are responsi ble for getting census data into a formthat
they can use to calculate benefits, and they've indicated that
they thought it would be alnobst an inpossible task to redact it
in such a way that we coul d disclose them but nonethel ess, we
are exploring it. W're looking at it, but it seens like it
woul d be very daunti ng.

And as we've also explained to the trustee, and as the
trustee knows, this census data was not utilized in our
cal cul ations, and we have actually given themall the
i nformation that we have about how we cal cul ated our cl aimns.
W' ve given them spreadsheets, work sheets, different
conversati ons between their actuaries and ours, and we've been
very forthcomng with data. | said it's not -- we haven't

refused it because we just don't want to; it's because of the
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Privacy Act concerns and the burdens of nature of the
preparation that we would need to do to provide it, coupled
with the fact that we do believe it is irrelevant because it
wasn't utilized in our calculations.

THE COURT: And --

MR KHALSA: Wth respect --

THE COURT: Well, have you really not, in other cases,
been called on to produce this data? Have you --

MR KHALSA: To ny know edge, no.

THE COURT: No.

MR KHALSA: This is not -- this is not a typical
request at all.

THE COURT: M. Crowl ey, please explain to ne what's
the rel evance of this data?

You mght be on mute, M. Crow ey.

MR CROALEY: Ckay. Can you hear nme now, Your Honor?

THE COURT: Now | can, yes.

MR, CROALEY: Ckay. Sorry about that. So the key
m ssing information, as | understand it, that our actuaries
t hought was a problem was that the gender conposition of the
beneficiary population is relevant to determ ning the unfunded
liability because -- it pains ne to say this, Your Honor, but
men have shorter |ifespans than wonen, and so our actuaries
said they're not working off of -- they being the PBGC -- is

not working off the real census data, which we think is an

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

10




20-10418-mew Doc 1317 Filed 10/13/21 Entered 10/22/21 10:47:40 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Pg 11 of 32

JCK LEGACY COMPANY
I nherent problem But the thing that our actuaries zeroed in
on was the gender issue nore than anything el se.

And the claimis for 877 mllion dollars. The
schedul es that the debtor filed at the beginning of the case
have this liability scheduled at 530 mllion dollars. Now, in
fairness, | think some of that difference may be attributable
to interest-rate changes that occurred during the year of 2020,
so I"'mnot going to suggest for a mnute that the claimis a
530 million dollar claim | do believe it is probably |arger

But w thout the gender information, we're not really
able to test the validity of what they did, and while | think
M. Khal sa has acknow edged that they didn't use the actua
census data, to us, that's a shortcom ng, not sonething that he
shoul d be representing as a good thing. It's a bad thing.

He's got an 877-million-dollar claimthat is based on, as we
understand it, sone hypothetical and rule of thunb census data
rat her than the actual population of this beneficiary group.

THE COURT: Wiere did this data originally come fronf
Was it originally produced by the debtors to the PBGC?

MR. CROALEY: Yes. Your Honor, thank you, | was -- if
| may -- in fact, | wanted to come to that. Wile the PBCC is
economcally, with respect to the pension plan, the successor
to the debtor because the plan has been term nated, we are --
under the plan and the trust agreenent, we effectively succeed

all of the legal rights of the debtors, and so | don't think
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JCK LEGACY COMPANY 12
it's -- | nean, we're certainly happy to discuss a
confidentiality order or agreenent of sone sort, but |'m not
even sure we're obligated to do that because as | say, we now
step in the shoes of the debtors with respect to the debtors
| egal rights, and this information was given over by the
debtors at the time the plan was termnated in August of -- |
think it was -- must have been | ast year of 2020.

THE COURT: And did the debtors not have any copies of
It that you have succeeded to?

MR CROALEY: Well, they've been giving us a very hard
time about it, Your Honor, because fromtheir standpoint
they've kind of nmoved on, if you know what | nmean. And so we
concl uded that the nore appropriate person to burden with this
request was the person who had filed the claim

THE COURT: Wsat do you nean they've noved on fromit?
If the copies are there, why would (indiscernible) --

MR. CROALEY: The debtor has not been as -- has not
been responsive to a nunber of information requests,
including -- this one was nade a long tine ago, and we were not
able to get this fromthe debtor, either

And it seemed to us, if we're going to seek Rule 2004
relief on this, which, again, just to back up, we thought Rule
2004 was the right way to go because before we file an
objection to the claim we wanted to do sone diligence on it to

make sure we filed a -- if we do file an objection, that it be
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1|/| a well-founded objection.

2 But as between chasing the former debtors on this and
3|| chasing the PBGC, it seenmed to us nore |ikely PBGC woul d have
4/ this information in available form and since they were the

5/| creditor making the claim it was probably nore appropriate to
6/ pursue it fromthem

7 THE COURT: Al right. Wy don't you tell the debtor
8|| that 1| want themto give you an answer as to whether they have
9/| this information, and if they do, why they haven't given it to
10]| you.
11 MR CROALEY: Yeah. | wll. Technically, Your Honor,
12| it"'s just -- and again, you would know this because you were
13|| involved in the whole case, and | canme in at the end, but the
14| entity that now has the records is not the debtor, right. The
15| debtor entered a -- it was an asset transaction under 363 of
16| the Code, so it's effectively, for certain purposes, you could
17|l say the successor to the debtor -- and | don't nean successor
18| in a technical, legal sense -- but the debtors' assets, as it
19| were, are now in the hands of the entity that the | enders used
20| to buy the conmpany in the credit bid.
21 THE COURT: Right, but they acquired them pursuant to
22| a plan that gives you certain rights and including rights to
23| this --
24 MR. CROALEY: Yes.
25 THE COURT: -- information, and (audio interference)
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find it (audio interference), that's just tough. They've got
an --

MR CROALEY: Ckay. Understood, Your Honor.

THE COURT: Ckay. What's your perspective on
medi ati on here, M. Crowl ey?

MR CROALEY: Well, | don't relish arguing agai nst
medi ati on because | know that that's sort of like trying to
tear up the Anerican flag in a U S. courtroom | think if
there's to be nediation, and you put your finger on it, these
are legal issues, and just to digress for a nonent, from our
standpoint as a trustee for creditors, if we were to litigate
t he pending objections and | ose one or both of them it would
not be the end of the world. | nean, it would be dilutive of
the recoveries of other creditors, but if the PBGC has valid
claims, they should be allowed, as a trustee for creditors who
are in the business of allowing valid clainms, not try to object
to them

I mean, | think the concerns specific to nediation
here are threefold. One is cost, where | don't think it's
appropriate, right, we're not the debtor anynore, and | don't
think -- 1 don't think the trust should pay. Now, we m ght be
able to get a volunteer nmediator off the panel, but cost,
timng is a concern -- although maybe it could be done pretty
quickly -- and then I think, wthout folding in the additional

informati on on the census data that we -- and the unl ocked
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spreadsheet we had tal ked about, in a way, you're omtting the
one package of issues that is perhaps nost appropriate for
medi ati on because there may wel|l be sone factual issues in
there, as opposed to the two pendi ng objections, which | do
think are pure | egal issues.

THE COURT: What is the schedule on the current (audio
interference)? Wen is the PBGC response due, and when is it
schedul ed for hearing?

MR. CROALEY: Their response is due tonorrow. The
hearing date is a week fromtonmorrow. | think. Yes.

THE COURT: Are you ready to file responses on behal f
of the PBGC?

MR KHALSA: W are, Your Honor

THE COURT: You are?

MR KHALSA: Yes, we are prepared -- if we don't -- if
you don't order mediation, and we are to proceed on the path
that we're on, we are prepared to file responses.

THE COURT: Well, | think what you should do, M.

Crow ey, is see if the debtor has this data. Let ne ask about
the other issue, this unlocked spreadsheet. What's the issue
t here?

MR, KHALSA: Your Honor, if I may. This is M.

Khal sa. The unl ocked spreadsheet is sinply an unl ocked version
of the spreadsheet that we've given them It doesn't have any

information init. It's a software program basically, as |
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JCK LEGACY COWVPANY
understand it, that they're seeking, which doesn't give them
addi tional information. It enables themto nmanipul ate the
nunbers, put in different nunbers, test different assunptions,
and so on and so forth, which we have been -- this is sonething
that, again, is a very atypical request because we've actually
shared wth themall of our calculations, and they know exactly
how we cal cul ated our cl ai ns.

And then also, | think like to clarify, | take a
little issue with sone comments made about the process by which
we cal culate our claims. M. Crow ey has suggested sonething
i ke offhand or rule of thunmb. No, no, no. These clains are
cal cul ated according to PBGC regulations, and it's a very
sophi sticated programthat we use, our actuaries are extrenely
experienced, and nethodol ogy is very established for these
claims. So | wanted to make that clear

In terns of the unlocked spreadsheet, it's not PBGC s
policy to give it out. W don't really understand the
rel evance. We believe we've given themeverything they need to

recreate our clains, so --

THE COURT: |'m--

MR. KHALSA: -- | think it's kind of the strawnman, in
terms of -- in terms of the --

THE COURT: |I'mwlling to hear -- I'mnot hearing an

expl anation of what the big deal is about letting themhave it.

So you're saying that they could use it to kind of do their own
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JCK LEGACY COVPANY 17
cal cul ations. Maybe that's a useful thing. Wy shouldn't they
be able to do that?

MR KHALSA: Well, Your Honor, | guess | was saying
that | would not foreclose the possibility. There's been a
very -- it's been PBGC s policy not to release it, and I'm --

THE COURT: Wiy? Wiy is that? Wat's that policy
based on?

MR KHALSA: CQur actuaries are concerned about it
being used to, | don't know, give actuarial firns a conpetitive
advantage if they have access to our software, those type of
things. But I think PBGC -- | would have to go back and talk
to our client folks, but | would venture that, with appropriate
restrictions placed on its use, that this is not -- this is not
a deal breaker, that this is something we mght be willing to
consider. W just don't really clearly understand its
rel evance, but like | say, if that's what it takes to nmove this
forward in a cooperative way, this is something we could go
back to the agency with and discuss further.

THE COURT: Ckay. Al right. | think you should do
t hat because |I'm having troubl e understandi ng what the big dea
is. Does the | ocked version fail to show sone of the formulas
or calculations, or is it -- can you actually see how the data
i's being manipulated in the | ocked version, or do you need to
have the unl ocked version to see how the cal cul ations are being

done?
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MR CROALEY: M understanding, Your Honor -- | don't
have nmy actuary with ne, but my understanding is that we don't
have all of the underlying calculations, and I would also note,
| nean, | could imagine in a easily -- in a negotiated context,
whether it's with or without a nediator involved, what do you
do? You start running sensitivity studies. Wll, if you
change this assunption, what does it look |like? |If you change
t hat assunption, what does it |ook |like? And we have no
practical way to do that right now with what we have.

MR, KHALSA: Then, yeah, | mean -- our response to
that would be the clains are cal cul ated according to our
regul ati ons, and the methodol ogy has been upheld by a nunber of
courts, and so given -- yeah, | nmean, | think it's kind of a
given that if you take a set of calculations on a spreadsheet
and plug in different nunbers, you're going to get different
results, but question is whether there's any basis for saying
that we have not done it according to our regulations. And so

we' ve had troubl e understanding the rel evance, but as | said,

it'"s sonething that we will go -- as you suggested, Your Honor
we' Il go back to the agency with this and see if this can't be
wor ked out .

THE COURT: Well, | don't know if they can see the

actual fornulas that you' re using, but if they can't see the
fornmul as, how do they know if it's in conpliance with your

regul ati ons?
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MR KHALSA: Ckay. Well, like |I say, we have shared
all of our calculations with them Wth your |eave, Your
Honor, ny colleague Erika Barnes is on a live line, and she has
been the point-person, working with our actuaries on these
I ssues, and | wonder if she could set -- if it -- with your
| eave, she could speak and --

THE COURT: Actually --

MR KHALSA: -- add any additional --

THE COURT: Actually, 1've gotten nore into the
di scovery issue than | probably should have today. It's not
really schedul ed for today, but | think you can see what ny
guestions are and ny concerns.

O --

MR. KHALSA: Yes, Your Honor.

THE COURT: On nediation, |I'mnever against mediation.
' m concerned here that the PBGC claimwas kind of known to be
the big nonster claimin this (audio interference) for a very
long tine, and it's been sone tinme since plan confirmation, and
we're only just now getting to these legal issues that don't
seemall that conplicated to mne.

And so I'mreally wondering why we need to del ay
consi deration of them The PBGC says that it's going to appea
if it doesn't like the outcones. Mybe the trust will appea
if it doesn't like the outcones. There's no reason why

settl ement discussions can't continue in that context or why
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medi ation coul dn't continue.

I would think mediation mght be useful as to the
overal |l clainms because whatever the result of the two |egal
I ssues are, there's still a huge claimhere -- no matter who's
calculation, it's a huge claim-- and that the two of you
shoul d work out your discovery issues. But is there any reason
why we can't keep open the prospect of nediation but still
proceed with the argunent of the |egal objections? Can always
settle them even if --

MR. CROALEY: Yeah.

THE COURT: -- even if (audio interference) approved.

MR. CROALEY: Yeah. Your Honor, if | could speak to
that, | nean, | think we'd be fine with that, and I would
actually note that when we advi sed PBGC counsel a few weeks
ago -- actually, they've known for a long tine that these
obj ections were com ng, especially the m ninum funding claim
so it was not new news, and we were quite transparent with them
about what we were doing, but they asked us whether, once you
file the objections, will you still negotiate? And we said
yes, we're not shutting the door to anything.

MR. KHALSA: No, not with ne.

THE COURT: [|I'msorry, | couldn't understand you

MR KHALSA: I'msorry. | said we would not be
shutting the door, either.

THE COURT: Right. Well, let's proceed with the
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obj ections, but when we have that hearing next week, let's also
di scuss where you' ve gotten on your discovery issues and
whet her enough informati on has been shared to make sense for
you to go to nediation on all of these issues, okay?

MR. CROALEY: Understood, Your Honor.

THE COURT: And tell the debtor, or whoever has those
records of the debtor, that if they haven't turned them over to
you and don't want to talk to you, they should be there at that
hearing next week to explain to nme --

MR CROALEY: Ckay.

THE COURT: -- what they have --

MR. CROALEY: Yeah.

THE COURT: -- and why they don't want to turn it
over.

MR CROALEY: Yeah. One thing |I'mnot sure of, Your
Honor, is whether they've turned over to PBGC the only copies
of anyt hi ng.

THE COURT: Yeah.

MR. CROALEY: | nean, M. Khalsa alluded earlier to
paper files, which I wouldn't have thought, in the year 2021,
anybody is still using paper files, but it's possible that they
may not have it, but we'll make those inquiries today. W'll
start making those inquiries today.

THE COURT: That would be -- | could easily see there

woul d be paper files, but | would ve i magi ned that the data
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fromthem woul d have been entered somewhere into some kind of a
dat abase.

MR KHALSA: That may be the case, Your Honor. We'd

have to -- we'll have to find out nore fromour fol ks, but even
If it'"s in electronic form it's not readily -- well, we would
explain the issues. It's not on a spreadsheet; it's hundreds

of thousands of individual records, so.

But | think it's correct that the debtor, or the
successor to the debtor should have the electronic forns, and
It may be that the paper files -- |'m specul ati ng now, Your
Honor -- but it may be that the paper files are there as backup
for any data that mght be mssing in the electronic files,
that sort of thing.

THE COURT: Yeah, | would think so, in which case, |
woul d hope that, unless it was incredibly difficult for the
debtors to turn this data over to you, | would think it should
be relatively easy, either get the same thing fromthe debtors
successor or fromyou, in the sane way that it was originally
transferred to you.

MR. KHALSA: Again, there'd be the redaction issue
that we woul d have to explore, but our understanding is that it
woul d be burdensone, extrenely burdensone.

THE COURT: If the debtor had this information, right,
and M. Crowley's -- the trust that he represents is the

successor to the debtor with all of the rights of the debtor
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what's the privacy issue? Gving it back to the person who
effectively gave it to you in the first place.
MR KHALSA: Yeah, we have not yet concluded, for
pur poses of the Privacy Act, whether the litigate -- whether

the trustee, in fact, stands in the shoes of the debtor,

especially while the debtor still exists as a legal entity, but
those aren't -- this is sonmething we | ooked into, to sone
extent, that we've been -- this is sonething we have to be

very, very cautious about when we're releasing information, and
so far, we have not concluded that they necessarily stand in
t hose shoes. W can take another | ook at that issue, but at
this point, since -- sitting here today, we haven't reached
t hat concl usi on.

THE COURT: Al right. You should take a | ook at that
i ssue, then. And we'll talk about those discovery questions a
little nore next week at the same hearing when we hear the
ot her objections, okay?

MR KHALSA: Ckay.

THE COURT: So in the meantime, tal k about your
di scovery, get your papers filed, and tal k about whether you
coul d agree on who a nedi ator would be or what the procedures
woul d be. Have you tal ked about whether you want to ask
anot her judge to do it or?

MR KHALSA: W have, yeah. W've nade sone inquiries

on the -- and we've identified sonme nediators that are
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available. Al of themare sitting or retired judges.
THE COURT: Ckay.
MR. CROALEY: Yeah, | mean -- Your Honor, Leo

Cowey -- if | could just speak to that, | nean, it cones back
to the question of payment. | nean, if it's a sitting judge --
and I"'mnot -- by the way, | love all the judges in the

Southern District and everywhere else, so | don't nean this as
a criticism but as a sitting judge, usually, they tend to do
plan nmediations, and this is effectively a two-party dispute.
And not to put too fine a point onit, but it mght be alittle
bit beneath the tine of a sitting judge. But if a sitting
judge wants to get enmeshed in this, that's fine. And the
fornmer judges will want to get paid. That's why, | think,
unl ess there is a path to paynent, we'd have to get sonebody
off the court's panel because as | understand it, they're
required to function as vol unteers.

THE COURT: Well, as to nediate --

MR, KHALSA: Yeah --

THE COURT: -- 1've done plenty of mediations that
aren't plan nediations, and |I've done themwth --

MR, CROALEY: Ckay.

THE COURT: -- other judges, but whether sonebody
woul d want to do this one in particular, | can't express an
opinion on it.

MR CROALEY: Well, maybe offline, M. Khal sa can
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share with me his thoughts on that, since he's clearly given

that a |l ot of thought.

THE COURT: Al right. Okay. Then we'll follow up on

this next week.

MR KHALSA: Ckay. Yes, Your Honor.

THE COURT: Al right.

MR CROALEY: Ckay. Thank you, Your Honor. Bye.

THE COURT: (Audio interference) very nuch.
Technically, we'll carry the notion util next week, the sane
date as we're hearing the claimobjections.

MR KHALSA: Right.

THE COURT: Ckay. (Audio interference) very mnuch,
there's nothing el se, we are adjourned.

(Wher eupon these proceedi ngs were concl uded at 10: 38 AM
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