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Docket #0342 Date Filed: 02/25/2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Chapter 11

MELINTA THERAPEUTICS, INC., et al.,

Case No. 19-12748 (LSS)

Debtors.1

Jointly Administered

ORDER (I) APPROVING ADEQUACY OF DEBTORS’
DISCLOSURE STATEMENT, (II) APPROVING
SOLICITATION AND NOTICE PROCEDURES WITH
RESPECT TO CONFIRMATION OF DEBTORS’
PROPOSED PLAN OF REORGANIZATION, (III)
APPROVING FORM OF VARIOUS BALLOTS AND
NOTICES IN CONNECTION THEREWITH, AND
(IV) SCHEDULING CERTAIN DATES
WITH RESPECT THERETO
Upon the motion (the “Motion”)2 of the Debtors for an order (this “Disclosure
Statement Order”), under Bankruptcy Code sections 105, 1125, 1126, and 1128, Bankruptcy
Rules 2002, 3017, and 3018, and Local Bankruptcy Rules 2002-1 and 3017-1, (i) approving the
adequacy of the Disclosure Statement, (ii) approving solicitation and notice procedures with
respect to confirmation of the Debtors’ proposed Plan, (iii) approving the forms of various
Ballots and notices in connection therewith, and (iv) scheduling certain dates with respect
thereto; and the Court having jurisdiction to consider the Motion and the relief requested therein
pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the
United States District Court for the District of Delaware, dated February 29, 2012; and the matter

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); an d Targanta Therapeutics Corporation
(1077). The address of the Debtors ’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Motion.
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being a core proceeding within the meaning of 28 U.S.C. § 157(b)(2); and the Court being able
to issue a final order consistent with Article III of the United States Constitution; and venue of
this proceeding and the Motion being proper pursuant to 28 U.S.C. §§ 1408 and 1409; and due
and sufficient notice of the Motion, the Disclosure Statement Hearing, and the Disclosure
Statement Objection Deadline having been given under the particular circumstances; and it
appearing that no other or further notice is necessary; and it appearing that the relief requested in
the Motion is in the best interests of the Debtors, their estates, their creditors, and other partiesin-interest; and after due deliberation thereon; and good and sufficient cause appearing therefor;
it is hereby
ORDERED, ADJUDGED, AND DECREED that:
1.

The Motion is GRANTED as set forth herein.

2.

The Disclosure Statement complies with all aspects of section 1125 of the

Bankruptcy Code and is hereby approved as containing “adequate information” (as defined by
section 1125(a) of the Bankruptcy Code).
3.

The Disclosure Statement Hearing Notice, in substantially the form attached

hereto as Exhibit A-1, filed by the Debtors and served upon parties-in- interest in these Chapter
11 Cases on or before January 17, 2020, and published in the Wall Street Journal or national and
international editions of the New York Times thereafter, constitutes adequate and sufficient notice
of the time fixed for filing objections and the hearing to consider approval of the Disclosure
Statement in accordance with Bankruptcy Rules 2002 and 3017 and Local Bankruptcy Rule
3017-1.
4.

Record Date. February 20, 2020, shall be the record date (the “Record Date”)

for determining (a) the holders of claims and interests entitled to receive the Solicitation Package

2
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(as defined below), (b) the holders of claims entitled to vote to accept or reject the Plan, and (c)
whether claims have been properly transferred to an assignee pursuant to Bankruptcy Rule
3001(e) such that the assignee can vote as the holder of such claim; provided, however, that
holders of claims that are not listed on the Debtors’ Schedules and did not file a proof of claim
by the Record Date shall receive a Solicitation Package, and be entitled to vote to accept or reject
the Plan in accordance with the terms hereof, if such holders of claims file a valid proof of claim
by the Bar Date.
5.

With respect to any transferred claim, the transferee shall be entitled to receive a

Solicitation Package and, if the holder of such claim is entitled to vote with respect to the Plan,
cast a Ballot on account of such claim only if such transfer or assignment has been fully
effectuated pursuant to the procedures set forth in Bankruptcy Rule 3001(e) and such transfer is
reflected on the Solicitation Agent’s claims register, as may be modified by notices of transfer
filed and reflected on the Court’s official docket, at 11:59 p.m. (Eastern Time) on the Record
Date.
6.

Duties of the Solicitation Agent. The Solicitation Agent shall assist the Debtors

in, among other things, (a) distributing Solicitation Packages, (b) soliciting, receiving, tabulating,
and reporting on Ballots cast on the Plan, and certifying to the Court the results of balloting,
(c) responding to inquiries from holders of claims and interests and other parties-in-interest
relating to the Disclosure Statement, the Plan, the Ballots, the Solicitation Procedures (as defined
below), the procedures for electing to opt out of the third-party release provisions set forth in
Section 9.05 of the Plan, and for objecting to the Plan, and, (d) if necessary, contacting creditors
and holders of claims and interests regarding the Plan.

3
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Ballots. The Ballots, substantially in the form attached hereto as Exhibits B-1 and

B-2, are hereby approved.
8.

Solicitation Package and Distribution Procedures. Holders of claims in Class 3

(Secured Prepetition Credit Agreement Claims) or Class 4 (General Unsecured Claims)
(collectively, the “Voting Classes”) are the only holders of claims or interests entitled to vote to
accept or reject the Plan.
9.

On or before the third business day following entry of this Disclosure Statement

Order (the “Solicitation Mailing Deadline”), the Debtors shall transmit, or cause to be
transmitted, the Solicitation Package to (a) those holders of claims entitled to vote on the Plan as
of the Record Date and (b) holders of Scheduled claims that are contingent or wholly
unliquidated. Additionally, if holders of claims that are not listed on the Debtors’ Schedules or
are not memorialized by a valid proof of claim by the Record Date subsequently file a valid
proof of claim by the Bar Date, then such holders shall receive a Solicitation Package within
three business days of filing such valid proof of claim.
10.

The Solicitation Package, as described in paragraph 22(c)(i) below, and the form

of each of the materials included therein, to the extent not otherwise approved in this Disclosure
Statement Order, is hereby approved.
11.

The Solicitation Package provides holders of claims entitled to vote on the Plan

with adequate information to make informed decisions with respect to voting on the Plan in
accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Local Bankruptcy Rules.
12.

The Debtors, in their discretion, may provide the Disclosure Statement, including

the Plan as Exhibit A thereto, and this Disclosure Statement Order in the form of a USB flash
drive in an Adobe Acrobat (PDF) standard format, rather than in paper copies.

4
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Any party receiving the Solicitation Package may request a paper copy of the

documents either by (a) emailing Melintainfo@kccllc.com or (b) calling the Debtors’
restructuring hotline at (877) 634-7178, within the United States or Canada, or (424) 236-7224,
outside of the United States or Canada. If the Debtors receive such a request for a paper copy of
the documents, the Debtors will send a copy to the requesting party by overnight delivery at the
Debtors’ expense.
14.

The Debtors shall also serve, or cause to be served, all of the materials in the

Solicitation Package (except for the Ballots) on (a) the U.S. Trustee, (b) counsel to the
administrative agent under the Deerfield Facility, (c) counsel to Deerfield, (d) counsel to Vatera,
(e) counsel to Oikos, (f) counsel to The Medicines Company, (g) counsel to the Committee; (h)
the Securities and Exchange Commission, (i) the Internal Revenue Service, (j) the United States
Attorney for the District of Delaware, and (k) all parties that have requested notice pursuant to
Local Bankruptcy Rule 2002-1(b) (collectively, the “Notice Parties”).
15.

The Debtors shall be excused from mailing the Solicitation Package to those

entities to whom the Debtors mailed a notice regarding the Disclosure Statement Hearing and
received a notice from the United States Postal Service or other carrier that such notice regarding
the Disclosure Statement Hearing was undeliverable, with no forwarding address, unless such
entity has provided the Debtors, through the Solicitation Agent, with an accurate address not less
than ten days prior to the Solicitation Mailing Deadline. If an entity has changed its mailing
address after the Petition Date, the burden is on such entity, not the Debtors, to advise the
Debtors and the Solicitation Agent of the new address.
16.

Except to the extent the Debtors determine otherwise, the Debtors are not required

to provide a copy of the Solicitation Package to holders of claims or interests that are not

5
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classified in accordance with Bankruptcy Code section 1123(a)(1), or who are not entitled to
vote because they are unimpaired or otherwise presumed to accept the Plan under Bankruptcy
Code section 1126(f), or who are not entitled to vote because they are deemed to reject the Plan
under Bankruptcy Code section 1126(g). Instead, by the Solicitation Mailing Deadline, the
Debtors shall mail to such parties, in lieu of the Solicitation Package, (a) a copy of the
Confirmation Hearing Notice, (b) the appropriate Non-Voting Status Notice, as described in
paragraph 22(c)(iii), the form of each of which is hereby approved, and, (c) as applicable, copies
of the Disclosure Statement, Plan, and this Disclosure Statement Order; provided, however, that
each Debtor with a claim or interest in Class 5 (Intercompany Claims) and Class 6
(Intercompany Interests) will be deemed to have received the applicable Non-Voting Status
Notice without actually mailing such notice to such Debtor.
17.

To ensure that counterparties to executory contracts and unexpired leases receive

notice of the provisions of the Plan governing assumption or rejection of contracts or leases, the
Debtors will provide all known executory contract and unexpired lease counterparties, including
those listed on the applicable schedule of the Debtors’ Schedules with the Confirmation Hearing
Notice, together with the Notice to Contract and Lease Parties, substantially in the form attached
hereto as Exhibit D (the “Executory Contract and Unexpired Lease Notice”); provided,
however, that the Debtors do not need to provide notice to those counterparties whose executory
contract or unexpired leases (i) have been previously assumed by the Debtors by Final Order of
the Bankruptcy Court; and (ii) are the subject of a pending motion to assume (including the
Bidding Procedures Motion, as defined in the Plan). The Debtors may supplement Executory
Contract and Unexpired Lease Notices as necessary to conform with the Plan and any
modifications thereto.

6
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Procedures for Transmittal to Record Holders of Securitie s. The Confirmation

Hearing Notice, the Disclosure Statement, the Plan, the Disclosure Statement Order, and
Rejection Notice and Opt-Out Form shall be transmitted in accordance with the procedures
outlined above to each directly registered holder of Interests in Melinta Therapeutics as of the
Record Date and, as described in further detail below, the
(a)

Confirmation Hearing Notice,

(b)

Disclosure Statement,

(c)

Plan,

(d)

Disclosure Statement Order,

(e)

Beneficial Holder Notice of Non-Voting Status and Opt-Out Form with
Respect to Classes Deemed to Reject the Debtors’ Chapter 11 Plan,
substantially in the form attached to the Disclosure Statement Order as
Exhibit C-3 (the “Beneficial Holder Opt-Out Form”), and

(f)

Master Class 8 Opt-Out Form with Respect to the Debtors’ Chapter 11
Plan, substantially in the form attached to the Disclosure Statement Order
as Exhibit C-4 (the “Master Opt-Out Form,” and, collectively with
items (a)–(e) above, the “Beneficial Holder Opt-Out Package”)

shall be transmitted to each broker, commercial bank, transfer agent, trust company, dealer, or
other intermediary or nominee, or their mailing agent (each a “Nominee”) identified by the
Debtors’ Solicitation Agent as an entity through which beneficial holders indirectly hold
Interests in Melinta Therapeutics. The Debtors are authorized to send the Beneficial Holder OptOut Package to Nominees in paper format or via electronic transmission in accordance with the
customary requirements of each Nominee. For avoidance of doubt, if a beneficial holder of
securities has previously agreed to receive such materials through its Nominee by email, the
Debtors propose to honor that request and transmit (or cause to be transmitted) the Beneficial
Holder Opt-Out Package to that beneficial holder by email.

7
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The Nominees through which beneficial holders hold the Interests in Melinta

Therapeutics shall promptly distribute the Beneficial Holder Opt-Out Packages to such holders
and cooperate with the Solicitation Agent to accomplish such distribution as soon as possible,
but in no case later than three business days after receipt by the Nominees of the Beneficial
Holder Opt-Out Packages.
20.

Nominees shall obtain the individual opt-out elections of beneficial holders of

Interests in Melinta Therapeutics by forwarding the Beneficial Holder Opt-Out Package to each
beneficial holder of Interests in Melinta Therapeutics for whom it acts as a Nominee so that the
beneficial holder may return its Beneficial Holder Opt-Out Form directly to its Nominee. Each
Nominee shall distribute the Beneficial Holder Opt-Out Packages, as appropriate, in accordance
with its customary practices and obtain the Beneficial Holder Opt-Out Forms also in accordance
with its customary practices. Nominees shall summarize the individual opt-out elections of their
respective beneficial holders cast on their Beneficial Holder Opt-Out Forms on the Master OptOut Form, and then return the Master Opt-Out Form to the Solicitation Agent. The Beneficial
Holder Opt-Out Form, substantially in the form attached hereto as Exhibit C-3, and the Master
Opt-Out Form, substantially in the form attached hereto as Exhibit C-4, are hereby approved.
21.

Voting Deadline. In order for the votes of holders of claims in the Voting Classes

to accept or reject the Plan to be counted, each such holder must properly complete, execute, and
deliver its respective Ballot so that it is actually received by the Solicitation Agent on or before
March 30, 2020, at 4:00 p.m. (Eastern Time) (the “Voting Deadline”). The Debtors are
authorized to extend the Voting Deadline in their discretion.
22.

Solicitation Procedures. The Debtors and the Solicitation Agent are authorized

to solicit, receive, and tabulate votes to accept or reject the Plan in accordance with the

8
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procedures set forth in this paragraph 22 (the “Solicitation Procedures”) and the instructions set
forth in each Ballot; provided, however, that the Debtors’ right to amend or supplement these
Solicitation Procedures, following notice to the U.S. Trustee, is fully reserved if, in the Debtors’
business judgment, doing so would better facilitate the solicitation process.
(a)

Record Date. The Court has approved February 20, 2020, as the Record
Date for purposes of determining which holders of claims in the Voting
Classes are entitled to vote on the Plan; provided, however, that holders of
claims that are not listed on the Debtors’ Schedules and did not file a proof
of claim by the Record Date shall receive a Solicitation Package, and be
entitled to vote to accept or reject the Plan in accordance with the terms
hereof, if such holders of claims file a valid proof of claim by the Bar
Date.

(b)

Voting Deadline. The Court has approved March 30, 2020, at 4:00 p.m.
(Eastern Time), as the Voting Deadline for the Plan. The Debtors may
extend the Voting Deadline in their sole discretion without further order of
the Court. To be counted as votes to accept or reject the Plan, all Ballots
must be properly executed, completed, and delivered by (i) first-class
mail, (ii) courier, (iii) the online eBallot portal, or (iv) personal delivery, in
each case so that they are actually received no later than the Voting
Deadline by the Debtors’ notice, claims, and solicitation agent, Kurtzman
Carson Consultants LLC (the “Solicitation Agent” or “KCC”).

(c)

Form, Content, and Manner of Notices.
(i)

Solicitation Package. The following materials shall constitute the
solicitation package (the “Solicitation Package”):
(1)

the Confirmation Hearing Notice (substantially in the form
attached hereto as Exhibit A-2);

(2)

the Disclosure Statement, including the Plan as Exhibit A
thereto;

(3)

a copy of this Disclosure Statement Order (without
exhibits);

(4)

an appropriate Ballot and applicable voting instructions
(substantially in the form attached hereto as Exhibit B-1 or
B-2, as applicable);

(5)

a pre-addressed, postage-prepaid return envelope; and

9
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any supplemental solicitation materials the Debtors may
file with the Court.

Distribution of the Solicitation Package. Copies of the Disclosure
Statement Order, the Disclosure Statement, and the Plan may be
accessed through the Debtors’ restructuring information website,
http://www.kccllc.net/melinta. The applicable Ballots shall be sent
in paper form along with a copy of the Confirmation Hearing
Notice. Any holder of a claim or interest may obtain a paper copy
of the documents by (1) emailing Melintainfo@kccllc.com or
(2) calling the Debtors’ restructuring hotline at (877) 634-7178,
within the United States or Canada, or (424) 236-7224, outside of
the United States or Canada. If the Debtors receive such a request
for a paper copy of the documents, the Debtors will send a copy to
the requesting party by overnight delivery at the Debtors’ expense.
The Debtors shall serve, or cause to be served, all of the materials
in the Solicitation Package (excluding Ballots) on the Notice
Parties.
In addition, on or before the Solicitation Mailing Deadline, the
Debtors shall transmit, or cause to be transmitted, the Solicitation
Package to (a) those holders of claims entitled to vote on the Plan
as of the Record Date and (b) holders of Scheduled claims that are
contingent or wholly unliquidated. Additionally, if holders of
claims that are not listed on the Debtors’ Schedules or are not
memorialized by a valid proof of claim by the Record Date
subsequently file a valid proof of claim by the Bar Date, then such
holders shall receive a Solicitation Package within three business
days of filing such valid proof of claim.
The Debtors will take commercially reasonable efforts to ensure that
creditors who have more than one claim in a single class receive no
more than one set of the Solicitation Package materials.

(iii)

Form of Notice to Classes Presumed to Accept the Plan and
Classes Deemed to Reject the Plan. Certain holders of claims or
interests that are not classified in accordance with Bankruptcy
Code section 1123(a)(1) or who are not entitled to vote because
they are unimpaired or otherwise presumed to accept the Plan
under Bankruptcy Code section 1126(f) will receive only: (1) the
Confirmation Hearing Notice and (2) the Notice of Non-Voting
Status with Respect to Unimpaired Classes Presumed to Accept the
Plan, substantially in the form attached as Exhibit C-1 to this
Disclosure Statement Order. Such notice will instruct these holders
as to how they may obtain copies of the documents contained in
the Solicitation Package (excluding Ballots). Certain holders of
10
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claims or interests who are not entitled to vote because they are
deemed to reject the Plan under Bankruptcy Code section 1126(g)
will receive: (A) the Confirmation Hearing Notice; (B) the
Disclosure Statement; (C) the Plan; (D) the Disclosure Statement
Order; and, (E) as applicable, either (1) the Rejection Notice and
Opt-Out Form, substantially in the form attached as Exhibit C-2 to
this Disclosure Statement Order, or (2) the Beneficial Holder OptOut Form, substantially in the form attached as Exhibit C-3 to this
Disclosure Statement Order. Such Beneficial Holder Opt-Out Form
is to be returned to such holder’s Nominee and the Nominee is to
record the holder’s opt-out election on the Master Opt-Out Form,
substantially in the form attached as Exhibit C-4 to this Disclosure
Statement Order.

(d)

(iv)

Executory Contracts and Unexpired Leases Notice. To ensure that
counterparties to executory contracts and unexpired leases receive
notice of the assumption or rejection provisions of the Plan, the
Debtors will serve the Confirmation Hearing Notice and the
Executory Contract and Unexpired Lease Notice, on all known
executory contract and unexpired lease counterparties, including
parties listed on the applicable schedule of the Schedules, except to
the extent set forth herein.

(v)

Publication of Confirmation Hearing Notice. In addition to the
above, the Debtors shall, one time after the Disclosure Statement
Hearing, publish the Confirmation Hearing Notice in the Wall
Street Journal or the national and international editions of the New
York Times, in order to provide notification to those entities who
may not receive notice by mail.

Voting and General Tabulation Procedures
(i)

Holders of Claims Entitled to Vote. Only the following holders of
claims in the Voting Classes shall be entitled to vote on the Plan in
respect of their claims:
(1)

all entities that have timely filed a proof of claim
(i.e., on or before the Bar Date) that (A) has not
been expunged, disallowed, disqualified, or
suspended prior to the Bar Date; and (B) is not the
subject of an objection served on or before the
Voting Objection Deadline; provided, however, that
the holder of a claim that is the subject of a pending
objection on a reduce-and-allow or reclassify basis
shall be entitled to vote based on such claim in the
amount or the classification sought in the objection;
provided, further, however, that Ballots cast by
11

Case 19-12748-LSS

Doc 342

Filed 02/25/20

Page 12 of 22

holders who timely file a proof of claim in respect
of a contingent claim or in a wholly unliquidated or
unknown amount that is not the subject of an
objection will count for satisfying the numerosity
requirement of section 1126(c) of the Bankruptcy
Code and will count as Ballots for claims in the
amount of $1.00 solely for the purposes of
satisfying the dollar amount provisions of section
1126(c) of the Bankruptcy Code; provided, further,
however, that, if a proof of claim is filed as partially
liquidated and partially unliquidated, such claim
will be allowed for voting purposes only in the
liquidated amount;

(ii)

(2)

all entities listed in the Schedules as holding a
noncontingent, liquidated, undisputed claim as of
the Record Date, except to the extent that such
claim was paid, expunged, disallowed, disqualified,
or suspended prior to the Bar Date;

(3)

all entities that hold claims pursuant to an
agreement or settlement with the Debtors executed
prior to the Record Date, as reflected in a document
filed with the Court, in an order entered by the
Court, or in a document executed by the Debtors
pursuant to authority granted by the Court,
regardless of whether a proof of claim has been
filed; and

(4)

with respect to any entity described in these
subparagraphs (1)–(3) who, on or before the Record
Date, has transferred such entity’s claim to another
entity, to the assignee of such claim in lieu of to the
assigning entity; provided that such transfer or
assignment has been fully effectuated pursuant to
the procedures set forth in Bankruptcy Rule 3001(e)
and such transfer is reflected on the Solicitation
Agent’s claims register, as may be modified by
notices of transfer filed and reflected on the Court’s
official docket, at 11:59 p.m. (Eastern Time) on the
Record Date.

Deadline to Object to Claims for Voting Purposes. No claim
objection shall affect the right of any creditor to vote pursuant to
these Solicitation Procedures unless such objection: (A) was served
by overnight mail on or before March 12, 2020 (the “Voting
Objection Deadline”) and (B) apprises the applicable creditor of
12
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his, her, or its right to file a Rule 3018(a) Motion pursuant to
paragraph 22(d)(iii) below, including any deadlines appertaining
thereto.
(iii)

Allowance of Claims for Voting Purposes. A holder of a claim not
entitled to vote on the Plan pursuant to the procedures described
above (each such claim, a “Disputed Claim”) shall be permitted to
vote such claim (or to vote such claim in an amount other than the
amount set forth in the Schedules) only if one of the following
shall have occurred with respect to such claim at least five business
days prior to the Voting Deadline (the “Voting Resolution Event
Deadline”): (1) the Court has entered an order allowing such
Disputed Claim pursuant to section 502(b) of the Bankruptcy
Code, after notice and a hearing; (2) the holder has filed with the
Court a motion pursuant to Bankruptcy Rule 3018(a) to
temporarily allow such Disputed Claim in a different amount only
for voting purposes (a “Rule 3018(a) Motion”) and such Rule
3018(a) Motion is subsequently approved by the Court after notice
and a hearing, pursuant to the procedures set forth in paragraph
22(d)(iii) of this Disclosure Statement Order; (3) a stipulation or
other agreement is executed between the holder of the Disputed
Claim and the Debtors resolving the Debtors’ objection to such
Disputed Claim or temporarily allowing the holder of such
Disputed Claim to vote its claim in an agreed upon amount; or
(4) the pending objection to the Disputed Claim is voluntarily
withdrawn by the Debtors or overruled by this Court (each, a
“Resolution Event”).
Rule 3018(a) Motions must (1) be made in writing; (2) comply
with the Bankruptcy Code, the Bankruptcy Rules, and the Local
Bankruptcy Rules; (3) set forth the name of the party asserting the
Rule 3018(a) Motion; (4) state with particularity the legal and
factual bases for the Rule 3018(a) Motion; (5) be set for hearing at
the Confirmation Hearing; and (6) be served so as to be received
by the Notice Parties no later than the Voting Resolution Event
Deadline.

(iv)

Resolution of Rule 3018(a) Motions. No later than two business
days after a Resolution Event, the Solicitation Agent shall
distribute a Ballot and a pre-addressed, postage-prepaid envelope
to the relevant holder of the Disputed Claim, which must be
returned to the Solicitation Agent by no later than the Voting
Deadline (unless the Debtors extend the deadline to facilitate a
reasonable opportunity for such creditor to vote upon the Plan). If
the claim is objected to on a reduce-and-allow or reclassify basis,
such entity shall receive a Ballot and be entitled to vote such claim
in the amount or classification asserted by the Debtors.
13
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In the event that the Debtors and the holder of the Disputed Claim
are unable to resolve any issues raised by the Rule 3018(a) Motion
prior to the Confirmation Hearing, (1) the Debtors may object to
the Rule 3018(a) Motion at the Confirmation Hearing (without
filing a written objection), (2) the Solicitation Agent shall inform
the Court at or prior to the Confirmation Hearing whether
including such provisional Ballot would affect the outcome of the
voting to accept or reject the Plan in the relevant class in which the
provisional Ballot was cast, and (3) the Court then shall determine
whether the provisional Ballot should be counted as vote on the
Plan.
(v)

Establishing Claim Amounts. In tabulating votes, the following
hierarchy shall be used to determine the amount of the claim
associated with each creditor’s vote:
(1)

the claim amount settled or agreed upon by the Debtors, as
reflected in a document filed with the Court, in an order
entered by the Court, or in a document executed by the
Debtors pursuant to authority granted by the Court;

(2)

if paragraph 22(d)(v)(1) does not apply, then in the claim
amount contained in a proof of claim that has been timely
filed by the Bar Date (or deemed timely filed by the Court
under applicable law), except for any amounts asserted on
account of any interest accrued after the Petition Date;
provided, however, that any claim amount contained in a
proof of claim asserted in a currency other than U.S. dollars
shall be automatically converted to the equivalent U.S.
dollar value using the exchange rate as of February 20,
2020, as quoted at 4:00 p.m. (Eastern Time), mid-range
spot rate of exchange for the applicable currency as
published in the Wall Street Journal; provided, further,
however, that Ballots cast by holders who timely file a
proof of claim in respect of a contingent claim or in a
wholly unliquidated or unknown amount that is not the
subject of an objection will count for satisfying the
numerosity requirement of section 1126(c) of the
Bankruptcy Code and will count as Ballots for claims in the
amount of $1.00 solely for the purposes of satisfying the
dollar amount provisions of section 1126(c) of the
Bankruptcy Code, and, if a proof of claim is filed as
partially liquidated and partially unliquidated, such claim
will be allowed for voting purposes only in the liquidated
amount; provided, further, however, that the holder of a
claim that is the subject of a pending objection on a reduceand-allow or reclassify basis shall receive a Solicitation
14
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Package based on such claim in the amount or the
classification sought in said objection and, accordingly,
claims subject to an objection to expunge shall not be
entitled to vote;
(3)

if paragraphs 22(d)(v)(1) and (2) above do not apply, then
in the claim amount listed in the Schedules; provided that
such claim is not scheduled as contingent, disputed, or
unliquidated and has not been paid, and, accordingly, if a
scheduled claim as to which no timely proof of claim has
been filed is wholly unliquidated or scheduled in a zero or
unknown amount, then the claim shall be disallowed for
voting purposes without the need for any objection by the
Debtors or reorganized debtors or any further notice to or
action, order, or approval of the Court and the holder of
such claim shall not be entitled to vote; and

(4)

notwithstanding anything to the contrary contained herein,
the Debtors propose that any creditor who has filed or
purchased duplicate claims be provided with only one copy
of the materials in the Solicitation Package and one Ballot
and be permitted to vote only a single claim, regardless of
whether the Debtors have objected to such duplicate
claims, and irrespective of whether such duplicative claims
are filed against a single Debtor or multiple Debtors;
provided, however, that a claim with respect to which
multiple Debtors are co-obligors (including, without
limitation, the Prepetition Credit Agreement Claims and
any claims arising out of the convertible loans and other
obligations under the Vatera Loan Agreement) shall, for
purposes of tabulating votes, be treated as a separate claim
against each Debtor that is a co-obligor with respect to such
claim.

The claim amount established herein shall control for voting
purposes only, and shall not constitute the allowed amount of any
claim. Moreover, any amounts filled in on Ballots by the Debtors
through the Solicitation Agent are not binding for purposes of
allowance and distribution.
(vi)

General Ballot Tabulation. The following voting procedures and
standard assumptions shall be used in tabulating Ballots:
(1)

except as otherwise provided herein, unless the Ballot
being furnished is timely submitted on or prior to the
Voting Deadline, the Debtors may, in their sole and
absolute discretion, reject such Ballot as invalid and,
15
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therefore, decline to count it in connection with
confirmation of the Plan;
(2)

the Solicitation Agent will date-stamp all Ballots when
received and shall retain the original Ballots and an
electronic copy of the same for a period of one year after
the Effective Date, unless otherwise ordered by the Court;

(3)

the Solicitation Agent will file with the Court prior to the
Confirmation Hearing a signed declaration including a
voting report (the “Voting Report”). The Voting Report
shall, among other things, delineate every irregular Ballot,
including, but not limited to, those Ballots that are late or
(in whole or in material part) illegible, unidentifiable,
lacking original signatures, lacking necessary information,
received via facsimile or email, or damaged. The Voting
Report shall indicate the Debtors’ treatment of such
irregular Ballots, including, with respect to each such
irregular Ballot, a description of the Debtors’ or the
Solicitation Agent’s discretionary actions pursuant to
paragraph 22(d)(vi)(12), if any;

(4)

in addition to accepting Ballots by regular mail, overnight
courier, or hand delivery, holders may cast an eBallot and
electronically sign and submit such eBallot via the
Solicitation Agent’s eBallot platform. Instructions for
casting an electronic Ballot can be found on the “eBallot”
section of KCC’s website. The encrypted ballot data and
audit trail created by such electronic submission shall
become part of the record of any electronic Ballot
submitted in this manner and the creditor’s electronic
signature will be deemed to be an original signature that is
legally valid and effective. For the avoidance of doubt,
holders may only cast Ballots electronically via the eBallot
platform (https://www.kccllc.net/melinta);

(5)

the method of delivery of Ballots to be sent to the
Solicitation Agent is at the election and risk of each holder,
and except as otherwise provided, a Ballot will be deemed
delivered only when the Solicitation Agent actually
receives the original executed Ballot;

(6)

(A) except with respect to Ballots properly submitted via
the Solicitation Agent’s eBallot platform, all Ballots must
bear the original signature of the submitting party, and (B)
delivery of a Ballot to the Solicitation Agent by facsimile,
email, or any other electronic means will not be valid;
16
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(7)

no Ballot should be sent to any of the Debtors, the Debtors’
agents (other than the Solicitation Agent), or the Debtors’
financial or legal advisors, and if so sent will not be
counted;

(8)

if multiple Ballots are received from the same holder with
respect to the same claim prior to the Voting Deadline, the
last valid Ballot received prior to the Voting Deadline will
be deemed to reflect that voter’s intent and will supersede
and revoke any prior Ballot;

(9)

holders must vote all of their claims within a particular
class either to accept or reject the Plan and may not split
any votes. Accordingly, a Ballot that partially rejects and
partially accepts the Plan will not be counted. Further, to
the extent there are multiple claims within the same class
held by the same holder, the Debtors may, in their
discretion, aggregate such claims for the purpose of
counting votes;

(10)

a person signing a Ballot in his or her capacity as a trustee,
executor, administrator, guardian, attorney-in-fact, officer
of a corporation, or otherwise acting in a fiduciary or
representative capacity must indicate such capacity when
signing and, if required or requested by the Solicitation
Agent, the Debtors, or the Court, must submit proper
evidence to the requesting party to so act on behalf of such
holder;

(11)

the Debtors, subject to contrary order of the Court, may
waive any defects or irregularities as to any particular
Ballot at any time, either before or after the Voting
Deadline, and any such waivers will be documented in the
Voting Report;

(12)

neither the Debtors, the Solicitation Agent, nor any other
agent of the Debtors will be under any duty to provide
notification of defects or irregularities with respect to
Ballots delivered to the Solicitation Agent, nor will any of
them incur any liability for failure to provide such
notification. Rather, the Debtors may either disregard
defective Ballots with no further notice, or they may, at
their sole discretion, direct the Solicitation Agent to attempt
to have defective Ballots cured by contacting the
submitting creditor;

17
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(13)

unless waived or as ordered by the Court, any defects or
irregularities in connection with deliveries of Ballots must
be cured prior to the Voting Deadline or such Ballots will
not be counted;

(14)

in the event a designation of lack of good faith is requested
by a party-in-interest under section 1126(e) of the
Bankruptcy Code, the Court will determine whether any
vote to accept or reject the Plan cast with respect to that
claim will be counted for purposes of determining whether
the Plan has been accepted or rejected;

(15)

subject to any contrary order of the Court, the Debtors
reserve the right to reject any and all Ballots not in proper
form, the acceptance of which, in the opinion of the
Debtors, would not be in accordance with the provisions of
the Bankruptcy Code, the Bankruptcy Rules, or these
Solicitation Procedures; provided, however, that any such
rejections will be documented in the Voting Report;

(16)

if a claim has been estimated or otherwise allowed for
voting purposes only by an order of the Court, such claim
shall be temporarily allowed in the amount so estimated or
allowed by the Court for voting purposes only, and not for
purposes of allowance or distribution;

(17)

if an objection to a claim is filed, such claim shall be
treated in accordance with the procedures set forth herein;

(18)

the following Ballots shall not be counted in determining
the acceptance or rejection of the Plan: (A) any Ballot that
is illegible or contains insufficient information to permit the
identification of the creditor; (B) any Ballot cast by an
entity that does not hold a claim in a Voting Class as of the
Record Date and did not file a valid proof of claim by the
Bar Date; (C) any unsigned Ballot; (D) except with respect
to a Ballot submitted via the Solicitation Agent’s eBallot
platform, any Ballot lacking an original signature; (E) any
Ballot not marked to accept or reject the Plan or marked
both to accept and reject the Plan; (F) any Ballot submitted
by any entity not entitled to vote pursuant to the procedures
described herein; (G) any Ballot submitted by a voter who
voted other claims in the same class differently; and (H)
any Ballot superseded by another timely valid Ballot;

18
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(19)

after the Voting Deadline, no Ballot may be withdrawn or
modified without the prior written consent of the Debtors;
and

(20)

if a proof of claim has been amended by a later filed proof
of claim prior to the Record Date, the later filed amending
claim shall be entitled to vote in a manner consistent with
these general tabulation rules outlined in these Solicitation
Procedures, and the earlier filed claim shall be disallowed
for voting purposes, regardless of whether the Debtors have
objected to such amended claim.

Confirmation Hearing Date, Notice, and Objection Procedures. The

Confirmation Hearing will commence at 10:00 a.m. (Eastern Time) on April 2, 2020, before the
Honorable Laurie Selber Silverstein, United States Bankruptcy Judge, in the United States
Bankruptcy Court for the District of Delaware, 824 North Market Street, Wilmington, Delaware
19801. The Confirmation Hearing may be continued from time to time without further notice
other than an adjournment announced in open court at the Confirmation Hearing or at any
subsequent adjourned Confirmation Hearing.
24.

The Confirmation Hearing Notice complies with the requirements of Bankruptcy

Rule 2002(b), (c)(3), and (d), and Bankruptcy Rule 3017(a). The Confirmation Hearing Notice
contains sufficient disclosure regarding the discharge, third-party release, exculpation, and
injunction language in Article IX of the Plan.
25.

In addition to mailing the Confirmation Hearing Notice along with the

Solicitation Packages, and the Non-Voting Status Notices, and the Executory Contract and
Unexpired Lease Notice to parties-in-interest in these Chapter 11 Cases, the Debtors shall
publish the Confirmation Hearing Notice one time in the Wall Street Journal or national and
international editions of the New York Times in order to provide notification to those entities who
may not receive notice by mail. Publication of the Confirmation Hearing Notice will provide
sufficient notice of the approval of the Disclosure Statement, the Confirmation Hearing, the
19
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Record Date, the Voting Deadline, and the Plan Objection Deadline to entities that will not
otherwise receive notice by mail as provided in the Solicitation Procedures.
26.

Any objection to Confirmation of the Plan must (a) be in writing; (b) conform to

the applicable Bankruptcy Rules and Local Bankruptcy Rules; (c) state the name and address of
the objecting party and the amount and nature of the claim or interest of such entity; (d) state
with particularity the basis and nature of any objection and, if practicable, a proposed
modification to the Plan that would resolve such objection, and (e) be filed with the Court and
served so that it is actually received by the notice parties identified in the Confirmation Hearing
Notice on or prior to the Plan Objection Deadline. Responses or objections, if any, also must be
filed with this Court and served upon each of the following parties so as to be actually received
no later than 4:00 p.m. (Eastern Time) on March 26, 2020, by each of the following parties:
(a)

the Debtors, Melinta Therapeutics, Inc., 44 Whippany Road, Suite 280,
Morristown, New Jersey 07960, Attention: Jennifer Sanfilippo;

(b)

co-counsel to the Debtors, Skadden, Arps, Slate, Meagher & Flom LLP,
155 North Wacker Drive, Chicago, Illinois 60606, Attention: Ron E.
Meisler (ron.meisler@skadden.com) and Christopher M. Dressel
(christopher.dressel@skadden.com); and One Rodney Square, 920 N.
King Street, Wilmington, Delaware 19801, Attention: Joseph O. Larkin
(joseph.larkin@skadden.com) and Jason M. Liberi
(jason.liberi@skadden.com);

(c)

proposed co-counsel to the Debtors, McDermott Will & Emery LLP, 1007
North Orange Street, 4th Floor, Wilmington, Delaware, 19801, Attention:
David R. Hurst (dhurst@mwe.com);

(d)

counsel to the administrative agent under the Deerfield Facility, Holland
& Knight LLP, 150 North Riverside Plaza, Suite 2700, Chicago, Illinois
60606, Attention: Joshua M. Spencer, Esq. (Joshua.Spencer@hklaw.com)
and Phillip W. Nelson, Esq (Phillip.Nelson@hklaw.com);

(e)

counsel to Deerfield, Sullivan & Cromwell LLP, 125 Broad Street, New
York, New York 10004, Attention: James L. Bromley
(bromleyj@sullcrom.com), and David R. Zylberberg
(zylberbergd@sullcrom.com);
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(f)

the Office of the U.S. Trustee, J. Caleb Boggs Federal Building, 844 King
Street, Room 2207, Wilmington, Delaware 19801, Attention: Linda
Richenderfer (linda.richenderfer@usdoj.gov); and

(g)

proposed counsel to the Official Committee of Unsecured Creditors,
Porzio, Bromberg & Newman, P.C., 100 Southgate Parkway, P.O. Box
1997, Morristown, NJ 07962-1997, Attention: Warren J. Martin Jr., Esq.
(wjmartin@pbnlaw.com); Rob Schechter, Esq.
(rmschechter@pbnlaw.com); and Rachel Parisi, Esq.
(raparisi@pbnlaw.com); and Morris James LLP, 500 Delaware Avenue,
Suite 1500, Wilmington, Delaware 19801, Attention: Brya M. Keilson,
Esq. (bkeilson@morrisjames.com) and Eric Monzo, Esq.
(emonzo@morrisjames.com).

Any objection to Confirmation of the Plan not filed and served as set forth herein

shall be deemed waived, unless the Court orders otherwise.
28.

The Debtors, or any party supporting the Plan, may file a response to any

objection to confirmation of the Plan by no later than March 31, 2020, at 12:00 p.m. (Eastern
Time).
29.

The Debtors’ rights to object to and assert all defenses against any claim or

interest, including, without limitation, an objection seeking to reclassify any claim or interest that
the Debtors subsequently determine has been improperly classified, are fully reserved. Receipt
by a holder of the Solicitation Package, including the Ballots or any Notice of Non-Voting
Status, shall not constitute an admission as to the valid ity, status, characterization, or nature of
any claim or interest.
30.

The Debtors are authorized to make non-material and conforming changes

(including, but not limited to, correcting typographical errors, altering formatting, and inserting
missing or changed dates) to the Disclosure Statement, Plan, Solicitation Package, and related
documents without further order of the Court.
31.

Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this

Disclosure Statement Order shall be effective and enforceable immediately upon entry hereof.
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The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Disclosure Statement Order.
33.

This Court shall retain jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, or enforcement of this Disclosure Statement Order.

Dated: February 25th, 2020
Wilmington, Delaware
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LAURIE SELBER SILVERSTEIN
UNITED STATES BANKRUPTCY JUDGE
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Chapter 11

MELINTA THERAPEUTICS, INC., et al.,

Case No. 19-12748 (LSS)

Debtors.1

Jointly Administered

NOTICE OF HEARING OF DISCLOSURE STATEMENT
TO ALL HOLDERS OF CLAIMS AND INTERESTS AND PARTIES-IN-INTEREST:
PLEASE TAKE NOTICE THAT the above-captioned debtors and debtors-in-possess ion
(collectively, the “Debtors”), on January 17, 2020, have filed or substantially contemporaneous ly
herewith will file (a) Disclosure Statement for Joint Chapter 11 Plan of Reorgan ization of Melinta
Therapeutics, Inc. and Its Debtor Affiliates (as amended from time to time and including all exhibits
and supplements thereto, the “Disclosure Statement”); (b) Joint Chapter 11 Plan of Reorganization
of Melinta Therapeutics, Inc. and Its Debtor Affiliates (as amended from time to time and including all
exhibits thereto, the “Plan”); and (c) Motion of Debtors for Order (I) Approving Adequacy of Debtors’
Disclosure Statement, (II) Approving Solicitation and Notice Procedures with Respect to Confirmation
of Debtors’ Proposed Plan of Reorganization, (III) Approving Form of Various Ballots and Notices in
Connection Therewith, and (IV) Scheduling Certain Dates with Respect Thereto (the “Motion”).2
PLEASE TAKE FURTHER NOTICE THAT a hearing will commence on February 21,
2020, at 11:00 a.m. (Eastern Time) (the “Disclosure Statement Hearing”) before the Honorable
Laurie Selber Silverstein, United States Bankruptcy Judge, in the United States Bankruptcy Court for
the District of Delaware, 824 North Market Street, Wilmington, Delaware 19801 (the “Court”) to
consider the Motion, which seeks the entry of an order (the “Disclosure Statement Order”) finding
that, among other things, the Disclosure Statement contains “adequate information” within the meaning
set forth in section 1125 of the Bankruptcy Code and approving the Disclosure Statement, certain other
materials related to the solicitation of acceptances of the Plan (the “Solicitation Package ”), and the
Solicitation Procedures. The Disclosure Statement Hearing may be continued from time to time
without further notice other than an adjournment announced in open court at the Disclosure Statement
Hearing or at any subsequent adjourned Disclosure Statement Hearing. THIS NOTICE IS NOT A
SOLICITATION OF VOTES TO ACCEPT OR REJECT THE PLAN. VOTES ON THE PLAN

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corp oration
(1077). The address of the Debtors ’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Motion, as applicable.
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MAY NOT BE SOLICITED UNLESS AND UNTIL THE DISCLOSURE STATEMENT IS
APPROVED BY ORDER OF THE BANKRUPTCY COURT.
PLEASE TAKE FURTHER NOTICE THAT the Plan, the Disclosure Statement, the
Motion, the proposed Disclosure Statement Order, and other documents and materials related thereto,
including certain solicitation materials, once they are filed, may be obtained by: (a) accessing the
Debtors’
restructuring
website
at
http://www.kccllc.net/melinta,
(b)
emailing
Melintainfo@kccllc.com, or (c) calling the Debtors’ restructuring hotline at (877) 634-7178, within
the United States or Canada, or (424) 236-7224, outside of the United States or Canada.
PLEASE TAKE FURTHER NOTICE THAT responses and objections, if any, to the
approval of the Disclosure Statement or the Solicitation Procedures, or any of the other relief sought
by the Debtors in the Motion must: (a) be in writing, (b) conform to the applicable Federal Rules of
Bankruptcy Procedure and Local Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware, (c) state the name and address of the objecting party
and the amount and nature of the claim or interest of such entity, and (d) state with particularity the
basis and nature of any objection and, if practicable, a proposed modification to the Disclosure
Statement or materials comprising the Solicitation Package that would resolve such objection.
Responses or objections, if any, must be filed with the Court and served upon each of the
following parties so as to be actually received no later than 4:00 p.m. (Eastern Time) on February
14, 2020: (a) the Debtors, Melinta Therapeutics, Inc., 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960, Attention: Jennifer Sanfilippo; (b) proposed co-counsel to the Debtors, Skadden, Arps,
Slate, Meagher & Flom LLP, 155 North Wacker Drive, Chicago, Illinois 60606, Attention: Ron E.
Meisler (ron.meisler@skadden.com) and Christopher M. Dressel (christopher.dressel@skadden.com);
and One Rodney Square, 920 N. King Street, Wilmington, Delaware 19801, Attention: Joseph O.
Larkin (joseph.larkin@skadden.com); (c) proposed co-counsel to the Debtors, McDermott Will &
Emery LLP, 1007 North Orange Street, 4th Floor, Wilmington, Delaware, 19801, Attention: David R.
Hurst (dhurst@mwe.com); (d) counsel to the administrative agent under the Deerfield Facility, Holland
& Knight LLP, 150 North Riverside Plaza, Suite 2700, Chicago, Illinois 60606, Attention: Joshua M.
Spencer,
Esq.
(Joshua.Spencer@hklaw.com)
and
Phillip
W.
Nelson,
Esq
(Phillip.Nelson@hklaw.com); (e) counsel to Deerfield, Sullivan & Cromwell LLP, 125 Broad Street,
New York, New York 10004, Attention: Matthew G. Hurd (hurdm@sullcrom.com), James L. Bromley
(bromleyj@sullcrom.com), and David R. Zylberberg (zylberbergd@sullcrom.com); (f) the Office of
the U.S. Trustee, J. Caleb Boggs Federal Building, 844 King Street, Room 2207, Wilmingt on,
Delaware 19801, Attention: Linda Richenderfer (linda.richenderfer@usdoj.gov); and (g) proposed
counsel to the Official Committee of Unsecured Creditors, Porzio, Bromberg & Newman, P.C., 100
Southgate Parkway, P.O. Box 1997, Morristown, NJ 07962-1997, Attention: Warren J. Martin Jr., Esq.
(wjmartin@pbnlaw.com); Rob Schechter, Esq. (rmschechter@pbnlaw.com); and Rachel Parisi, Esq.
(raparisi@pbnlaw.com) and Morris James LLP, 500 Delaware Avenue, Suite 1500, Wilmingt on,
Delaware 19801, Attention: Brya M. Keilson, Esq. (bkeilson@morrisjames.com) and Eric Monzo,
Esq. (emonzo@morrisjames.com).
PLEASE TAKE FURTHER NOTICE THAT OBJECTIONS OR RESPONSES NOT TIMELY
FILED, SERVED, AND RECEIVED IN THE MANNER SET FORTH ABOVE MAY NOT BE
CONSIDERED, AND MAY BE DEEMED OVERRULED.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1

NOTICE OF (I) APPROVAL OF ADEQUACY OF DISCLOSURE STATEMENT,
(II) SOLICITATION AND NOTICE PROCEDURES, (III) OBJECTION AND VOTING
DEADLINES, AND (IV) CONFIRMATION HEARING
TO ALL HOLDERS OF CLAIMS AND INTERESTS AND PARTIES IN INTEREST:
1.
Approval of the Disclosure Statement and the Solicitation Procedures. On
[___________], 2020, the United States Bankruptcy Court for the District of Delaware (the “Court”)
entered the Order (I) Approving Adequacy of Debtors’ Disclosure Statement, (II) Approving
Solicitation and Notice Procedures with Respect to Confirmation of Debtors ’ Proposed Plan of
Reorganization, (III) Approving Form of Various Ballots and Notices in Connection Therewith, and
(IV) Scheduling Certain Dates with Respect Thereto [Docket No. __] (the “Disclosure Statement
Order”) that, among other things, (i) approved the adequacy of the Amended Disclosure Statement for
Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor
Affiliates [Docket No. __] (as amended from time to time and including all exhibits and supplements
thereto, the “Disclosure Statement”) filed in support of the Amended Joint Chapter 11 Plan of
Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. ___] (as amended
from time to time and including all exhibits thereto, the “Plan”) and (ii) authorized the above-captioned
debtors and debtors-in-possession (the “Debtors”) to solicit acceptances or rejections of the Plan from
Holders of Impaired Claims who are (or may be) entitled to receive distributions under the Plan. 2
2.
Classes Entitled to Vote. Only Holders of Claims in Class 3 (Secured
Prepetition Credit Agreement Claims) and Class 4 (General Unsecured Claims) are entitled to vote to
accept or reject the Plan, subject to the solicitation procedures set forth in paragraph Error! Reference
source not found. of the Disclosure Statement Order (the “Solicitation Procedures ”). Holders of
Claims and Interests in Class 1 (Other Priority Claims), Class 2 (Other Secured Claims), Class 5
(Intercompany Claims), and Class 6 (Intercompany Interests) are unimpaired and are presumed to have
accepted the Plan. Holders of Claims and Interests in Class 7 (Section 510(b) Claims and

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corp oration
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Disclosure Statement Order, as applicable.
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Recharacterized Claims) and Class 8 (Interests in Melinta Therapeutics) will receive no distribut ion
under the Plan and are deemed to have rejected the Plan.
3.
Solicitation Materials. Classes entitled to vote will shortly receive certain
materials related to the solicitation of acceptances of the Plan (including ballots) under separate cover
from this Notice.
4.
Record Date. The record date for purposes of determining which Holders of
Claims in Classes 3 and 4 are entitled to vote on the Plan is February 20, 2020 (the “Record Date ”) ;

provided, however, that holders of claims that are not listed on the Debtors’ Schedules and did not
file a proof of claim by the Record Date shall receive a Solicitation Package, and be entitled to
vote to accept or reject the Plan in accordance with the terms hereof, if such holders of claims file
a valid proof of claim by the Bar Date.
5.
Voting Deadline. The voting deadline for the Plan is March 30, 2020 at 4:00
p.m. (Eastern Time) (the “Voting Deadline ”). To be counted as votes to accept or reject the Plan, all
Ballots must be properly completed, executed, and delivered by: (a) submission online; (b) first-class
mail; (c) courier; or (d) personal delivery so that they are actually received, in any case, no later than
the Voting Deadline by the Debtors’ notice, claims, and solicitation agent, Kurtzman Carson
Consultants LLC (the “Solicitation Agent”). Any failure to follow the ballot instructions included with
the Ballot may disqualify your Ballot and your vote.
6.
Objections to the Plan. The Court has established March 26, 2020 at 4:00
p.m. (Eastern Time) as the deadline for filing and serving objections to the Confirmation of the Plan
(the “Plan Objection Deadline ”). Any objection to the Plan must: (a) be in writing; (b) conform to
the applicable Federal Rules of Bankruptcy Procedure and Local Bankruptcy Rules for the United
States Bankruptcy Court for the District of Delaware; (c) state the name and address of the objecting
party and the amount and nature of the claim or interest of such entity; and (d) state with particularity
the basis and nature of any objection and, if practicable, a proposed modification to the Plan that would
resolve such objection. Responses or objections, if any, also must be filed with the Court and
served upon each of the following parties so as to be ACTUALLY RECEIVED no later than the
Plan Objection Deadline : (a) the Debtors, Melinta Therapeutics, Inc., 44 Whippany Road, Suite 280,
Morristown, New Jersey 07960, Attention: Jennifer Sanfilippo; (b) co-counsel to the Debtors, Skadden,
Arps, Slate, Meagher & Flom LLP, 155 North Wacker Drive, Chicago, Illinois 60606, Attention: Ron
E.
Meisler
(ron.meisler@skadden.com)
and
Christopher
M.
Dressel
(christopher.dressel@skadden.com); and One Rodney Square, 920 N. King Street, Wilmingt on,
Delaware 19801, Attention: Joseph O. Larkin (joseph.larkin@skadden.com) and Jason M. Liberi
(jason.liberi@skadden.com); (c) proposed co-counsel to the Debtors, McDermott Will & Emery LLP,
1007 North Orange Street, 4th Floor, Wilmington, Delaware, 19801, Attention: David R. Hurst
(dhurst@mwe.com); (d) counsel to the administrative agent under the Deerfield Facility, Holland &
Knight LLP, 150 North Riverside Plaza, Suite 2700, Chicago, Illinois 60606, Attention: Joshua M.
Spencer,
Esq.
(Joshua.Spencer@hklaw.com)
and
Phillip
W.
Nelson,
Esq
(Phillip.Nelson@hklaw.com); (e) counsel to Deerfield, Sullivan & Cromwell LLP, 125 Broad Street,
New York, New York 10004, Attention: Matthew G. Hurd (hurdm@sullcrom.com), James L. Bromley
(bromleyj@sullcrom.com), and David R. Zylberberg (zylberbergd@sullcrom.com); (f) the Office of
the U.S. Trustee, J. Caleb Boggs Federal Building, 844 King Street, Room 2207, Wilmingt on,
Delaware 19801, Attention: Linda Richenderfer (linda.richenderfer@usdoj.gov); and (g) proposed

counsel to the Official Committee of Unsecured Creditors, Porzio, Bromberg & Newman, P.C.,
100 Southgate Parkway, P.O. Box 1997, Morristown, NJ 07962-1997, Attention: Warren J. Martin
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Jr., Esq. (wjmartin@pbnlaw.com); Rob Schechter, Esq. (rmschechter@pbnlaw.com); and Rachel
Parisi, Esq. (raparisi@pbnlaw.com) and Morris James LLP, 500 Delaware Avenue, Suite 1500,
Wilmington, Delaware 19801, Attention: Brya M. Keilson, Esq. (bkeilson@morrisjames.com) and
Eric Monzo, Esq. (emonzo@morrisjames.com).
7.
Confirmation Hearing. A hearing to confirm the Plan (the “Confirmation
Hearing”) will commence on April 2, 2020 at 10:00 a.m. (Eastern Time) before the Honorable
Laurie Selber Silverstein, United States Bankruptcy Judge, in the United States Bankruptcy Court for
the District of Delaware, 824 North Market Street, Wilmington, Delaware 19801. The Confirmation
Hearing may be continued from time to time without further notice other than an adjournment
announced in open court at the Confirmation Hearing or at any subsequent adjourned Confirmation
Hearing.
8.
Allowance of Claims for Voting Purposes. A Holder of a Claim not entitled
to vote on the Plan pursuant to the Solicitation Procedures (each such claim, a “Disputed Claim”)
shall be permitted to vote such claim (or to vote such claim in an amount other than the amount set
forth in the Schedules) only if one of the following shall have occurred with respect to such claim at
least five business days prior to the Voting Deadline (the “Voting Resolution Event Deadline ”):
(a) the Court has entered an order allowing such Disputed Claim pursuant to section 502(b) of the
Bankruptcy Code, after notice and a hearing; (b) the holder has filed with the Court a motion pursuant
to Bankruptcy Rule 3018(a) to temporarily allow such Disputed Claim in a different amount only for
voting purposes (a “Rule 3018(a) Motion”) and such Rule 3018(a) Motion is subsequently approved
by the Court after notice and a hearing, pursuant to the procedures set for in paragraph Error!
Reference source not found. of the Disclosure Statement Order; (c) a stipulation or other agreement
is executed between the Holder of the Disputed Claim and the Debtors temporarily allowing the holder
of such Disputed Claim to vote its Claim in an agreed upon amount; or (d) the pending objection to the
Disputed Claim is voluntarily withdrawn by the Debtors or overruled by this Court (each, a
“Resolution Event”).
Rule 3018(a) Motions must (a) be made in writing, (b) comply with the Bankruptcy
Code, the Bankruptcy Rules and the Local Bankruptcy Rules, (c) set forth the name of the party
asserting the Rule 3018(a) Motion, (c) state with particularity the legal and factual bases for the Rule
3018(a) Motion, (d) be set for hearing at the Confirmation Hearing and (e) be served so as to be
received by the Notice Parties no later than the Voting Resolution Event Deadline.
No later than two business days after a Resolution Event, the Solicitation Agent shall
distribute a Ballot and a pre-addressed, postage pre-paid envelope to the relevant holder of the
Disputed Claim, which must be returned to the Solicitation Agent by no later than the Voting
Deadline (unless the Debtors extend the deadline to facilitate a reasonable opportunity for such
creditor to vote upon the Plan).
In the event that the Debtors and the Holder of the Disputed Claim are unable to
resolve any issues raised by the Rule 3018(a) Motion prior to the Confirmation Hearing, (a) the
Debtors may object to the Rule 3018(a) Motion at the Confirmation Hearing (without filing a written
objection), (b) the Solicitation Agent shall inform the Court at or prior to the Confirmation Hearing
whether including such provisional Ballot would affect the outcome of the voting to accept or reject
the Plan in the relevant class in which the provisiona l Ballot was cast and (c) the Court then shall
determine whether the provisional Ballot should be counted as vote on the Plan.

3

Case 19-12748-LSS

Doc 342-2

Filed 02/25/20

Page 5 of 8

9.
Discharge, Release, and Injunction Language in the Plan. YOU ARE
ADVISED TO CAREFULLY REVIEW AND CONSIDER THE PLAN, INCLUDING THE
DISCHARGE, RELEASE, AND INJUNCTION PROVISIONS SET FORTH IN ARTICLE IX OF
THE PLAN, AS YOUR RIGHTS MAY BE AFFECTED. THE TEXT OF THE RELEASE,
INJUNCTION AND EXCULPATION PROVISIONS OF THE PLAN ARE SET FORTH BELOW.
(a)
Debtor Release. As of the Effective Date, except for the rights, if any, that remain
in effect from and after the Effective Date to enforce the Plan and the Definitive Documents, for
good and valuable consideration, the adequacy of which is hereby confirmed, including, without
limitation, the service of the Released Parties to facilitate the reorganization of the Debtors and
the implementation of the Restructuring, and except as otherwise provided in the Plan or in the
Confirmation Order, the Released Parties, in all capacities, will be deemed fore ver released and
discharged, to the maximum extent permitted by law, by the Debtors, the Reorganized Debtors,
the Estates, all affiliates or subsidiaries managed or controlled by the foregoing, and each of
their predecessors, successors and assigns, subsidiaries, and affiliates, and all of their respective
current and former officers, directors, principals, shareholders, members, partners, employees,
agents, advisory board members, financial advisors, attorneys, accountants, investment
bankers, consultants, representatives, and other professionals, and such persons ’ respective
heirs, executors, estates, servants , and nominees, from any and all Claims, Interests , or Causes
of Action whatsoever, including any derivative Claims asserted or that could have been asserted
on behalf of a Debtor, whether known or unknown, foreseen or unforeseen, existing or hereafter
arising, at law, in equity or otherwise, that such Entity would have been legally entitled to assert
(whether individually or collectively), based on, relating to, or arising from, in whole or in part,
directly or indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations
or business of the Debtors, the Restructuring (as defined in the Restructuring Support
Agreement), the Chapter 11 Cases, the purchase, transfer, sale , or rescission of the purchase or
sale of any security of the Debtors or the Reorganized Debtors, the making of any loan to the
Debtors or the Reorganized Debtors, any royalty arrangement with any Debtor, the subject
matter of, or the transactions or events giving rise to, any Claim or Interest that is treated in
the Plan, the business or contractual arrangements between any Debtor and any Released Party,
the restructuring of Claims and Interests before or during the Chapter 11 Cases, the
negotiation, formulation, preparation, or consummation of the Plan, the Term Sheet, the
Restructuring Support Agreement, the Definitive Documents, or any related agreements,
instruments, or other documents, or the solicitation of votes with respect to the Plan, in all cases
based upon any act or omission, transaction, agreement, event, or other occurrence taking place
on or before the Effective Date; provided that nothing in the Plan shall be construed to release
the Released Partie s from willful misconduct or actual fraud as determined by a Final Order;
provided, further, that, on or promptly following the Effective Date, the Debtors and MedCo
shall dismiss with prejudice all claims pending against one another and their current and forme r
directors and officers and all Claims asserted by the Debtors in any pending litigation against
MedCo (and their current and former directors and officers, to the extent applicable) shall be
released; provided, further that the dismissal shall not impair MedCo’s ability to assert and
liquidate a prepetition general unsecured claim, solely against the Debtors, with respect to any
such pending claims, subject to the terms of the subordination set forth in Section 5.04 of the
Plan.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval,
pursuant to Bankruptcy Rule 9019, of the Debtor Release, which includes by reference each of
the related provisions and definitions contained in this Plan, and further, shall constitute the

4

Case 19-12748-LSS

Doc 342-2

Filed 02/25/20

Page 6 of 8

Bankruptcy Court’s finding that the Debtor Release is: (1) in exchange for the good and valuable
consideration provided by the Released Parties; (2) a good-faith settlement and compromise of
the claims released by the Debtor Release; (3) in the best interests of the Debtors and all Holders
of Claims and Interests; (4) fair, equitable, and reasonable; (5) given and made after due notice
and opportunity for hearing; and (6) a bar to any of the Debtors or the Reorganized Debtors or
their respective Estates asserting any claim, Cause of Action, or liability related thereto, of any
kind whatsoever, against any of the Released Parties or their property, released pursuant to the
Debtor Release.
(b)
Section 9.05. Third-Party Release. As of the Effective Date, the Releasing Parties
conclusively, absolutely, unconditionally, irrevocably, and forever discharge and release (and
each entity so discharged and released shall be deemed discharged and released by the Releasing
Parties) the Released Parties, in all capacities, and their respective property from any and all
Claims, Interests, obligations, rights, suits, damages, causes of action, remedies, and liabilities
whatsoever, including any derivative claims asserted or assertable on behalf of the Debtors, the
Reorganized Debtors, or their Estates, any Claims or causes of action asserted on behalf of any
Holder of any Claim or any Interest or that any Holder of a Claim or an Interest would have
been legally entitled to assert, whether known or unknown, foreseen or unforeseen, existing or
hereinafter arising, at law, in equity, or otherwise, that such Releasing Party would have been
legally entitled to assert in their own right (whether individually or collectively), based on or
relating to, or in any manner arising prior to the Effe ctive Date from, in whole or in part, directly
or indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations , or
business of the Debtors, the Restructuring (as defined in the Restructuring Support Agreement),
the Chapter 11 Cases, or the Restructuring Support Agreement, the purchase, sale, transfer, or
rescission of any debt, security, asset, right, or interest of the Debtors or the Reorganized
Debtors, the making of any loan to the Debtors or the Reorganized Debtors, any royalty
arrangement with any Debtor, the subject matter of, or the transactions or events giving rise to,
any Claim against or Interest in the Debtors that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the negotiation,
formulation, or preparation of the Restructuring documents or related agreements, instruments ,
or other documents, including the Plan, the Term Sheet, the Restructuring Support Agreement,
the Definitive Documents (as defined in the Restructuring Support Agreement), or any related
agreements or instruments, or the solicitation of votes with respect to the Plan, or any other act
or omission, transaction, agreement, event, or other occurrence taking place on or before the
Effective Date; provided that nothing in the Plan shall be construed to release the Released Parties
from any claims based upon willful misconduct or intentional fraud as determined by a Final
Order.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval,
pursuant to Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference
each of the related provisions and definitions contained in this Plan, and further, shall
constitute the Bankruptcy Court’s finding that the Third-Party Release is: (1) in exchange for
the good and valuable consideration provided by the Released Parties; (2) a good-faith
settlement and compromise of claims released by the Third-Party Release; (3) in the best
interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable, and
reasonable; (5) given and made after due notice and opportunity for hearing; and (6) a bar to
any of the Releasing Parties asserting any claim, Cause of Action, or liability related thereto, of
any kind whatsoever, against any of the Released Parties or their property released pursuant to
the Third-Party Release.
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(c)
Section 9.06. Exculpation and Limitation of Liability. To the maximum extent
permitted by applicable law, no Exculpated Party will have or incur, and each Exculpated Party is
hereby released and exculpated from, any claim, obligation, suit, judgment, damage, demand, debt,
right, cause of action, remedy, loss, and liability for any claim in connection with or arising out of the
administration of the Chapter 11 Cases; the negotiation and pursuit of the Restructuring (as defined
in the Restructuring Support Agreement), the Disclosure Statement, the Restructuring Support
Agreement, the Plan, or the solicitation of votes for, or confirmation of, the Plan; the funding or
consummation of the Plan; the Debtors’ sales and marketing process, the Bidding Procedures, the
Bidding Procedures Motion, and the Bidding Procedures Order; the occurrence of the Effective Date;
the administration of the Plan or the property to be distributed under the Plan; the issuance of securities
under or in connection with the Plan; or the transactions in furtherance of any of the foregoing, except
for fraud or willful misconduct, as determined by a Final Order. This exculpation will be in addition
to, and not in limitation of, all other releases, indemnities, exculpations , and any other applicable law
or rules protecting such Exculpated Parties from liability.
(d)

Section 9.07 Injunction.

(i)
Upon entry of the Confirmation Order, all Holders of Claims and Interests and other
persons, along with their respective present or former employees, agents, officers, directors, principals ,
and affiliates, shall be enjoined from taking any actions to interfere with the implementation or
consummation of the Plan and the Restructuring (as defined in the Restructuring Support Agreement)
in relation to any Claim extinguished, discharged, or released pursuant to the Plan.
(ii)
Except as expressly provided in the Plan, the Confirmation Order, or a separate order
of the Bankruptcy Court or as agreed to by the Debtors and a Holder of a Claim against or Interest in
a Debtor, all Entities that have held, hold, or may hold Claims against or Interests in the Debtors
whether or not such parties have voted to accept or reject the Plan and other parties-in-interest, along
with their respective present or former employees, agents, officers, directors, principals, and affiliates
are permanently enjoined, on and after the Effective Date, solely with respect to any Claims, Interests,
and causes of action that will be or are extinguished, discharged, or released pursuant to the Plan, from
(i) commencing, conducting, or continuing in any manner, directly or indirectly, any suit, action, or
other proceeding of any kind (including, without limitation, any proceeding in a judicial, arbitral,
administrative , or other forum) against or affecting the Released Parties or the property of any of the
Released Parties, (ii) enforcing, levying, attaching (including, without limitation, any prejudgment
attachment), collecting, or otherwise recovering by any manner or means, whether directly or
indirectly, any judgment, award, decree, or order against the Released Parties or the property of any of
the Released Parties, (iii) creating, perfecting, or otherwise enforcing in any manner, directly or
indirectly, any encumbrance of any kind against the Released Parties or the property of any of the
Released Parties, (iv) asserting any right of setoff, directly or indirectly, against any obligation due the
Released Parties or the property of any of the Released Parties, except as contemplated by the Plan;
and (v) acting or proceeding in any manner, in any place whatsoever, that does not conform to or
comply with the provisions of the Plan.
(iii)
The injunctions in the Plan shall extend to any successors of the Debtors and the
Reorganized Debtors or the Liquidating Debtors (as applicable) and their respective property and
interests in property.

10.

Access to Documents and Inquiries. Copies of the Disclosure Statement
Order, the Disclosure Statement, and the Plan, and all documents filed in the Chapter 11 Cases may be
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accessed through the Debtors’ restructuring information website, http://www.kccllc.net/melinta. The
applicable Ballots shall be sent to parties entitled to vote in paper form along with this Confirmation
Hearing Notice. If you have questions regarding the procedures and requirements for voting on the
Plan and/or for objecting to the Plan, or if you would like paper copies of the Disclosure Statement
Order, the Disclosure Statement, or the Plan, you may contact the Solicitation Agent by: (a) emailing
Melintainfo@kccllc.com or (b) calling the Debtors’ restructuring hotline at (877) 634-7178, within the
United States or Canada, or (424) 236-7224, outside of the United States or Canada. If the Debtors
receive such a request for a paper copy of the documents, the Debtors will send a copy to the requesting
party by overnight delivery at the Debtors’ expense.

7

Case 19-12748-LSS

Doc 342-3

Filed 02/25/20

EXHIBIT B-1
Class 3 Ballot

Page 1 of 11

Case 19-12748-LSS

Doc 342-3

Filed 02/25/20

Page 2 of 11

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1

BALLOT FOR ACCEPTING OR REJECTING THE JOINT CHAPTER 11 PLAN OF
REORGANIZATION OF MELINTA THERAPEUTICS, INC. AND ITS DEBTOR
AFFILIATES
Class 3—Secured Prepetition Credit Agreement Claims
PLEASE READ AND FOLLOW THE ENCLOSED INSTRUCTIONS FOR
COMPLETING THIS BALLOT CAREFULLY BEFORE COMPLETING THIS BALLOT.
THIS BALLOT MUST BE COMPLETED, EXECUTED, AND RETURNED SO THAT
IT IS ACTUALLY RECEIVED BY THE SOLICITATION AGENT PRIOR TO
4:00 P.M. EASTERN TIME ON MARCH 30, 2020 (THE “VOTING DEADLINE”).
The above-captioned debtors and debtors-in-possession (the “Debtors”) are soliciting votes
with respect to the Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc.
and Its Debtor Affiliates [Docket No. __] (as may be amended from time to time and including all
exhibits and supplements, the “Plan”). The Amended Disclosure Statement for Amended Joint Chapter
11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. __] (as
may be amended from time to time and including all exhibits and supplements thereto, the “Disclosure
Statement”) describes the Plan and provides information to assist you in deciding how to vote your
Ballot. The Court has found that the Disclosure Statement contains “adequate information” as set forth
in section 1125 of the Bankruptcy Code and has approved the Disclosure Statement and certain other
materials related to the solicitation of acceptances of the Plan pursuant to an order (the “Disclosure
Statement Order”) [Docket No. __] entered by the Court on [____________], 2020. The Court’s
approval of the Disclosure Statement does not indicate approval of the Plan by the Court. Capitalized
terms used but not otherwise defined herein shall have the meanings set forth in the Plan, Disclosure
Statement, or Disclosure Statement Order, as applicable.
You (the “Holder”) are receiving this Ballot because, as of February 20, 2020 (the “Record
Date”), you are a Holder of Class 3 Secured Prepetition Credit Agreement Claims under the Plan.
1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.
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Accordingly, you have a right to (a) vote to accept or reject the Plan and (b) subject to the limitat ions
set forth herein, opt out of the third-party release set forth in Article IX of the Plan (the “Third-Party
Release”). If the Court confirms the Plan, you will be bound by the Plan regardless of whether you
vote.
Your rights and your treatment under the Plan are described in the Disclosure Statement. You
should review the Disclosure Statement and the Plan before you vote. You may wish to seek legal
advice concerning the Plan and the Plan’s classification and treatment of your Claim. The Disclosure
Statement can be accessed via the Debtors’ restructuring
information
website,
https://www.kccllc.net/melinta (as well as copies of the Plan, Disclosure Statement Order, and certain
other materials). If you desire paper copies, or if you need to obtain additional solicitation materials,
you may contact the Debtors’ Solicitation Agent, Kurtzman Carson Consultants LLC (the “Solicitation
Agent”), by: (a) emailing Melintainfo@kccllc.com; or (b) calling the Debtors’ restructuring hotline at
(877) 634-7178, within the United States or Canada, or (424) 236-7224, outside of the United States
or Canada.
This Ballot may not be used for any purpose other than for casting votes to accept or reject the
Plan, electing to opt out of the Third-Party Release, and making certain certifications with respect to
the Plan. If you believe you have received this Ballot in error, or if you believe that you have received
the wrong Ballot, please immediately call the Solicitation Agent at the telephone number set forth
above.
To ensure that your vote is counted, you must complete the Ballot either by hand or using the
Solicitation Agent’s eBallot platform. To complete the Ballot by hand you must: (a) complete Item 1;
(b) clearly indicate your decision either to accept or reject the Plan in the boxes provided in Item 2; (c)
complete Item 3, if applicable; (d) complete and sign the certification in Item 4; and (e) return this
Ballot to the address set forth on the enclosed pre-addressed envelope so that it is actually received
by the Solicitation Agent prior to the Voting Deadline, which is 4:00 p.m. Eastern Time on March 30,
2020. Creditors who cast a Ballot using the Solicitation Agent’s eBallot platform should NOT also
submit a paper Ballot.
As an alternative to completing this Ballot by mail, you may also file your Ballot using the
Solicitation Agent’s eBallot platform. To utilize the eBallot platform: (a) locate your unique eBallot
ID and PIN, provided on page 6 of this Ballot, (b) visit https://www.kccllc.net/melinta, (c) click on
“Submit eBallot”, and (d) follow the instructions to submit your Ballot. Creditors who cast a paper
Ballot should NOT also submit a Ballot using the Solicitation Agent’s eBallot platform.
Item 1. Amount of Claim.
The undersigned hereby certifies that, as of the Record Date, the undersigned was the Holder
of Class 3 Secured Prepetition Credit Agreement Claims against the Debtor identified below in the
following aggregate unpaid principal amount:

Debtor: _______________________

2
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Aggregate Claim Amount: $_______________________

Item 2. Vote on Plan.
The Holder of the Class 3 Secured Prepetition Credit Agreement Claims against the applicable
Debtors set forth in Item 1 votes to (please check one):
☐

☐

ACCEPT (vote FOR) the Plan

REJECT (vote AGAINST) the Plan

Any Ballot that is executed by the Holder of a Claim but is not marked to accept or reject the
Plan or is marked both to accept and reject the Plan will not be counted.
Item 3. Optional Third-Party Release Election. Item 3 is to be completed only if you are opting out
of the releases contained in Section 9.05 of the Plan.
The Holder of the Class 3 Secured Prepetition Credit Agreement Claims set forth in Item 1
hereby elects to:
☐

OPT OUT OF THE THIRD-PARTY
RELEASE.

IMPORTANT INFORMATION REGARDING THE THIRD-PARTY RELEASE:
IF YOU VOTE TO ACCEPT THE PLAN AND THE COURT CONFIRMS THE PLAN, YOU
WILL BE DEEMED TO CONSENT TO AND PROVIDE THE THIRD-PARTY RELEASE.
IF YOU VOTE TO REJECT THE PLAN AND THE COURT CONFIRMS THE PLAN, YOU
WILL BE BOUND BY THE TERMS OF THE PLAN, INCLUDING, WITHOUT LIMITATION,
THE THIRD-PARTY RELEASE, UNLESS YOU CHECK THE BOX IN ITEM 3 ABOVE
INDICATING YOUR DECISION TO OPT OUT OF THE THIRD-PARTY RELEASE AND
RETURN THIS BALLOT TO THE SOLICITATION AGENT SUCH THAT IS IT ACTUALLY
RECEIVED PRIOR TO THE VOTING DEADLINE.
IF YOU ABSTAIN FROM VOTING, YOU WILL BE BOUND BY THE THIRD-PARTY
RELEASE UNLESS YOU CHECK THE BOX IN ITEM 3 ABOVE INDICATING YOUR
DECISION TO OPT OUT OF THE THIRD-PARTY RELEASE AND RETURN THIS BALLOT
TO THE SOLICITATION AGENT SUCH THAT IS IT ACTUALLY RECEIVED PRIOR TO
THE VOTING DEADLINE.
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Article IX of the Plan provides for the following Third-Party Release:
Section 9.05 Third-Party Release. As of the Effective Date, the Releasing Parties conclusively,
absolutely, unconditionally, irrevocably, and forever discharge and release (and each entity so
discharged and released shall be deemed discharged and released by the Releasing Parties) the
Released Parties, in all capacities, and their respective property from any and all Claims,
Interests, obligations, rights, suits, damages, causes of action, remedies, and liabilities
whatsoever, including any derivative claims asserted or assertable on behalf of the Debtors, the
Reorganized De btors, or their Estates, any Claims or causes of action asserted on behalf of any
Holder of any Claim or any Interest or that any Holder of a Claim or an Interest would have
been legally entitled to assert, whether known or unknown, foreseen or unforeseen, existing or
hereinafter arising, at law, in equity, or otherwise, that such Releasing Party would have been
legally entitled to assert in their own right (whether individually or collectively), based on or
relating to, or in any manner arising prior to the Effective Date from, in whole or in part, directly
or indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations , or
business of the Debtors, the Restructuring (as defined in the Restructuring Support Agreement),
the Chapter 11 Cases, or the Restructuring Support Agreement, the purchase, sale, transfer, or
rescission of any debt, security, asset, right, or interest of the Debtors or the Reorganized
Debtors, the making of any loan to the Debtors or the Reorganized Debto rs, any royalty
arrangement with any Debtor, the subject matter of, or the transactions or events giving rise to,
any Claim against or Interest in the Debtors that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the negotiation,
formulation, or preparation of the Restructuring documents or related agreements, instruments ,
or other documents, including the Plan, the Term Sheet, the Restructuring Support Agreement,
the Definitive Documents (as define d in the Restructuring Support Agreement), or any related
agreements or instruments, or the solicitation of votes with respect to the Plan, or any other act
or omission, transaction, agreement, event, or other occurrence taking place on or before the
Effective Date; provided that nothing in the Plan shall be construed to release the Released Parties
from any claims based upon willful misconduct or intentional fraud as determined by a Final
Order.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, pursuant to
Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference each of the
related provisions and definitions contained in this Plan, and further, shall constitute the
Bankruptcy Court’s finding that the Third-Party Release is: (1) in exchange for the good and
valuable consideration provided by the Released Parties; (2) a good-faith settlement and
compromise of claims released by the Third-Party Release; (3) in the best interests of the Debtors
and all Holders of Claims and Interests; (4) fair, equitable, and reasonable; (5) given and made
after due notice and opportunity for hearing; and (6) a bar to any of the Releasing Parties
asserting any claim, Cause of Action, or liability related thereto, of any kind whatsoever, against
any of the Released Parties or their property released pursuant to the Third-Party Release.
“Released Parties” means, collectively: (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; and (b) effective solely upon the Supporting Lender Transaction Effective
Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
entities in clauses (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; and
(d) with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case
of clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such
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entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds,
and all of their respective current and former officers, directors, principals, shareholders,
members, partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees.
“Releasing Parties” means, collectively, (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; (b) effective solely upon the Supporting Lender Transaction Effective
Date, (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
parties under (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; (d)
with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case of
clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such entities’
predecessors, successors and assigns, subsidiaries, affiliates, managed acco unts or funds, and all
of their respective current and former officers, directors, principals, shareholders, members,
partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees; and (e) without limiting the foregoing, each holder of a Claim against or Interest
in the Debtors (i) that voted to accept the Plan; (ii) that is conclusively presumed to accept the
Plan; (iii) that is deemed to reject the Plan and did not indicate that they opt to not grant the
releases provided in the Plan; (iv) whose vote to accept or reject the Plan was s olicited but who
does not vote either to accept or to reject the Plan and, further, did not indicate that he, she, or
it, opts to not grant the releases provided in the Plan; or (v) that voted to reject the Plan and did
not indicate that he, she, or it opts to not grant the releases provided in the Plan. For the
avoidance of doubt, the Releasing Parties shall not include the Excluded Releasing Parties.
Item 4. Certifications.
By signing this Ballot, the undersigned certifies to the Court and the Debtors that:
(a)

either: (i) the undersigned is the Holder of the Class 3 Secured Prepetition Credit
Agreement Claims being voted, or (ii) the undersigned is an authorized signatory for
an entity that is the Holder of the Class 3 Secured Prepetition Credit Agreement Claims
being voted;

(b)

the Holder has received a copy of the Disclosure Statement and the Solicitat ion
Package and acknowledges that the solicitation is being made pursuant to the terms and
conditions set forth therein;

(c)

the Holder has cast the same vote with respect to all Class 3 Secured Prepetition Credit
Agreement Claims; and

(d)

no other Ballots with respect to the amount of the Class 3 Secured Prepetition Credit
Agreement Claims identified in Item 1 have been cast or, if any other Ballots have been
cast with respect to such Claims, then any such earlier Ballots are hereby revoked.
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Name of Holder:
(Print or Type)
Social Security (Last 4 Digits)
or Federal Tax Identification Number:
Signature:
Name of Signatory:
(If Other Than Holder)
Title:
Address:

Date Completed:

PLEASE COMPLETE AND SUBMIT THIS BALLOT BY HAND OR BY USING THE
SOLICITATION AGENT’S eBALLOT PLATFORM
IF COMPLETING AND SUBMITTING THIS BALLOT BY HAND, PLEASE COMPLETE,
SIGN, AND DATE THIS BALLOT AND RETURN IT PROMPTLY IN THE ENVELOPE
PROVIDED TO:
Melinta Therapeutics Balloting Center
c/o Kurtzman Carson Consultants LLC
222 N. Pacific Coast Highway, Suite 300,
El Segundo, California 90245
by first-class mail, courier, or overnight delivery
service.
Telephone: (877) 634-7178 (U.S./Canada)
(424) 236-7224 (outside U.S./Canada)
Email: Melintainfo@kccllc.com

IF COMPLETING AND SUBMITTING THIS BALLOT BY USING THE SOLICITATION
AGENT’S eBALLOT PLATFORM, please visit https://www.kccllc.net/melinta , click on “Submit
eBallot” and follow the instructions to submit your Ballot.
IMPORTANT NOTE: You will need the following information to retrieve and submit your
customized eBallot:
Unique eBallot ID#: _____________________________
PIN#: _____________________________
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The Solicitation Agent’s online portal is the sole manner in which Ballots will be accepted via
electronic or online transmission. Ballots submitted by facsimile, email, or other means of electronic
transmission will not be counted.
Each eBallot ID# is to be used solely for voting only those Claims described in Item 1 of your eBallot.
Please complete and submit an eBallot for each eBallot ID# you receive, as applicable.
Creditors who cast a Ballot using the Solicitation Agent’s online portal should NOT also submit a
paper Ballot.

IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE THIS BALLOT
PRIOR TO THE VOTING DEADLINE, WHICH IS 4:00 P.M. EASTERN TIME ON
MARCH 30, 2020, YOUR VOTE OR ELECTION TRANSMITTED HEREBY WILL NOT BE
COUNTED.
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Class 3 Secured Prepetition Credit Agreement Claims
INSTRUCTIONS FOR COMPLETING THIS BALLOT
1.

The Debtors are soliciting the votes of Holders of Claims with respect to the Plan attached as
Exhibit A to the Disclosure Statement. Capitalized terms used in the Ballot or in these
instructions (the “Ballot Instructions”) but not otherwise defined therein or herein shall have
the meaning set forth in the Plan, the Disclosure Statement, or the Disclosure Statement Order,
as applicable, copies of which also accompany the Ballot.

2.

The Court may confirm the Plan and thereby bind you to the terms of the Plan, if it is
accepted by the Holders of two-thirds in amount and more than one -half in number of
Claims in each Impaired Class of Claims entitled to vote on the Plan. In the event the
requisite acceptances are not obtained, the Court may nevertheless confirm the Plan if it
finds that the Plan accords fair and equitable treatment to the Class or Classes that have
rejected the Plan and otherwise satisfies the requirements of section 1129(b) of the
Bankruptcy Code. Please review the Disclosure Statement for more information.

3.

To ensure that your vote is counted, you must either: (a) complete and submit this hard copy
Ballot; or (b) vote through the Solicitation Agent’s online balloting portal accessible through
the Debtors’ case website https://www.kccllc.net/melinta and clicking on “Submit eBallot.”
Ballots will not be accepted by facsimile, email, or other electronic means (other than the online
portal).

4.

FOR ACCEPTING VOTERS ONLY. If you vote to accept the Plan, you will be deemed to
consent to and provide the Third-Party Release set forth in Section 9.05 of the Plan. The Ballot
must be (a) executed and completed in accordance with these instructions (and as explained in
greater detail in the Disclosure Statement Order that was included in the Solicitation Package)
and (b) returned to the Solicitation Agent such that it is actually received by the Solicitat ion
Agent prior to the Voting Deadline.

5.

FOR REJECTING VOTERS ONLY: If you vote to reject the Plan, you may nevertheless be
deemed to consent to the Third-Party Release set forth in Section 9.05 of the Plan unless you
clearly indicate your decision to opt out of the Third-Party Release by checking the box
provided in Item 3 of the Ballot. The Ballot must then be (a) executed and completed in
accordance with these instructions (and as explained in greater detail in the Disclosure
Statement Order that was included in the Solicitation Package) and (b) returned to the
Solicitation Agent such that it is actually received by the Solicitation Agent prior to the Voting
Deadline.

6.

If a Ballot is received after the Voting Deadline, it will not be counted. Additionally, the
following Ballots will NOT be counted:
•

any Ballot that partially rejects and partially accepts the Plan;

•

Ballots sent to the Debtors, the Debtors’ agents (other than the Solicitat ion
Agent), any indenture trustee, or the Debtors’ financial or legal advisors;
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•

Ballots sent by facsimile, email, or any other electronic means (except for the
Solicitation Agent’s eBallot platform);

•

any Ballot that is illegible or contains insufficient information to permit the
identification of the Holder of the Claim;

•

any unsigned Ballot, or for any Ballot completed by hand, a Ballot lacking an
original signature;

•

any Ballot not marked to accept or reject the Plan or any Ballot marked both to
accept and reject the Plan;

•

any Ballot cast by an entity that does not hold a Claim in a Class that is entitled
to vote on the Plan; and

•

any Ballot submitted by any entity otherwise not entitled to vote pursuant to
the Solicitation Procedures.

7.

The method of delivery of Ballots to the Solicitation Agent is at the election and risk of each
Holder of a Claim. Except as otherwise provided herein, such delivery will be deemed made
only when the Solicitation Agent actually receives the originally executed Ballot. For ballots
submitted by hand, instead of effecting delivery by first-class mail, it is recommended, though
not required, that Holders of Claims use an overnight or hand delivery service. In all cases,
Holders of Claims should allow sufficient time to assure timely delivery. Ballots will not be
accepted by email, facsimile, or other electronic transmission, except as submitted on the
Solicitation Agent’s eBallot platform.

8.

If multiple Ballots are received from the same Holder of a Claim with respect to the same
Claim prior to the Voting Deadline, the last valid executed Ballot timely received will be
deemed to reflect that voter’s intent and will supersede and revoke any prior Ballot.

9.

You must vote all of your Claims within a particular Class either to accept or reject the Plan
and may not split your vote. Further, if a Holder has multiple Claims within the same Class,
the Debtors may, in their discretion, aggregate the Claims of any particular Holder within a
Class for the purpose of counting votes.

10.

The Ballot is not a letter of transmittal and may not be used for any purpose other than to vote
to accept or reject the Plan and, subject to the limitations set forth in the Ballot, opt out of the
Third-Party Release. Accordingly, at this time, Holders of Claims should not surrender
certificates or instruments representing or evidencing their Claims, and neither the Debtors nor
the Solicitation Agent will accept delivery of any such certificates or instruments surrendered
together with a Ballot.

11.

This Ballot does not constitute, and shall not be deemed to be, (a) a proof of claim or (b) an
assertion or admission of a Claim.

12.

Please be sure to sign and date your Ballot. If you are signing a Ballot in your capacity as a
trustee, executor, administrator, guardian, attorney in fact, officer of a corporation, or otherwise
acting in a fiduciary or representative capacity, you must indicate such capacity when signing
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and, if required or requested by the Solicitation Agent, the Debtors, or the Court, must submit
proper evidence to the requesting party of your authority to so act on behalf of such Holder. In
addition, please provide your name and mailing address if it is different from that set forth on
the attached mailing label or if no such mailing label is attached to the Ballot.

13.

If you hold Claims in more than one Class under the Plan you may receive more than one Ballot
coded for each different Class. Each Ballot votes only your Claims indicated on that Ballot, so
please complete and return each Ballot you received.

14.

After the Voting Deadline, no Ballot may be withdrawn or modified without the prior written
consent of the Debtors.
PLEASE SUBMIT YOUR BALLOT PROMPTLY!

IF YOU HAVE ANY QUESTIONS REGARDING THIS BALLOT, THESE BALLOT
INSTRUCTIONS, OR THE PROCEDURES FOR VOTING, PLEASE CALL THE
SOLICITATION AGENT AT (877) 634-7178, WITHIN THE UNITED STATES OR
CANADA, OR (424) 236-7224, OUTSIDE OF THE UNITED STATES OR CANADA OR VIA
EMAIL AT MELINTAINFO@KCCLLC.COM.
PLEASE NOTE THAT THE SOLICITATION AGENT IS NOT AUTHORIZED
TO PROVIDE, AND WILL NOT PROVIDE, LEGAL OR FINANCIAL ADVICE.
IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE THIS BALLOT
PRIOR TO THE VOTING DEADLINE, WHICH IS 4:00 P.M. EASTERN TIME ON
MARCH 30, 2020, YOUR VOTE OR ELECTION TRANSMITTED HEREBY WILL NOT
BE COUNTED.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.

1

BALLOT FOR ACCEPTING OR REJECTING THE JOINT CHAPTER 11 PLAN OF
REORGANIZATION OF MELINTA THERAPEUTICS, INC. AND ITS
DEBTOR AFFILIATES
Class 4—General Unsecured Claims
PLEASE READ AND FOLLOW THE ENCLOSED INSTRUCTIONS FOR
COMPLETING THIS BALLOT CAREFULLY BEFORE COMPLETING THIS BALLOT.
THIS BALLOT MUST BE COMPLETED, EXECUTED, AND RETURNED SO THAT
IT IS ACTUALLY RECEIVED BY THE SOLICITATION AGENT PRIOR TO
4:00 P.M. EASTERN TIME ON MARCH 30, 2020 (THE “VOTING DEADLINE”).
The above-captioned debtors and debtors-in-possession (the “Debtors”) are soliciting votes
with respect to the Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc.
and Its Debtor Affiliates [Docket No. __] (as may be amended from time to time and including all
exhibits and supplements, the “Plan”). The Amended Disclosure Statement for Amended Joint Chapter
11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. __] (as
may be amended from time to time and including all exhibits and supplements thereto, the “Disclosure
Statement”) describes the Plan and provides information to assist you in deciding how to vote your
Ballot. The Court has found that the Disclosure Statement contains “adequate information” as set forth
in section 1125 of the Bankruptcy Code and has approved the Disclosure Statement and certain other
materials related to the solicitation of acceptances of the Plan pursuant to an order (the “Disclosure
Statement Order”) [Docket No. __] entered by the Court on [____________], 2020. The Court’s
approval of the Disclosure Statement does not indicate approval of the Plan by the Court. Capitalized
terms used but not otherwise defined herein shall have the meanings set forth in the Plan, Disclosure
Statement, or Disclosure Statement Order, as applicable.
You (the “Holder”) are receiving this Ballot because either: (i) as of February 20, 2020 (the
“Record Date ”) you are a Holder of a Class 4 General Unsecured Claim under the Plan; or (ii) you
filed a valid proof of claim by the Bar Date. Accordingly, you have a right to (a) vote to accept or reject
1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corp oration
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.
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the Plan and (b) subject to the limitations set forth herein, opt out of the third-party release set forth in
Article IX of the Plan (the “Third-Party Release ”). If the Court confirms the Plan, you will be bound
by the Plan regardless of whether you vote.
Your rights and your treatment under the Plan are described in the Disclosure Statement. You
should review the Disclosure Statement and the Plan before you vote. You may wish to seek legal
advice concerning the Plan and the Plan’s classification and treatment of your Claim. The Disclosure
Statement can be accessed via the Debtors’ restructuring
information
website,
https://www.kccllc.net/melinta (as well as copies of the Plan, Disclosure Statement Order, and certain
other materials). If you desire paper copies, or if you need to obtain additional solicitation materials,
you may contact the Debtors’ Solicitation Agent, Kurtzman Carson Consultants LLC (the “Solicitation
Agent”), by: (a) emailing Melintainfo@kccllc.com; or (b) calling the Debtors’ restructuring hotline at
(877) 634-7178, within the United States or Canada, or (424) 236-7224, outside of the United States
or Canada.
This Ballot may not be used for any purpose other than for casting votes to accept or reject the
Plan, electing to opt out of the Third-Party Release, and making certain certifications with respect to
the Plan. If you believe you have received this Ballot in error, or if you believe that you have received
the wrong Ballot, please immediately call the Solicitation Agent at the telephone number set forth
above.
To ensure that your vote is counted, you must complete the Ballot either by hand or using the
Solicitation Agent’s eBallot platform. To complete the Ballot by hand you must: (a) complete Item 1;
(b) clearly indicate your decision either to accept or reject the Plan in the boxes provided in Item 2; (c)
complete Item 3, if applicable; (d) complete and sign the certification in Item 4; and (e) return this
Ballot to the address set forth on the enclosed pre-addressed envelope so that it is actually received
by the Solicitation Agent prior to the Voting Deadline, which is 4:00 p.m. Eastern Time on March 30,
2020. Creditors who cast a ballot using the Solicitation Agent’s eBallot platform should NOT also
submit a paper ballot.
As an alternative to completing this Ballot by mail, you may also file your Ballot using the
Solicitation Agent’s eBallot platform. To utilize the eBallot platform: (a) locate your unique eBallot
ID and PIN, provided on page 6 of this Ballot, (b) visit https://www.kccllc.net/melinta , (c) click on
“Submit eBallot”, and (d) follow the instructions to submit your Ballot. Creditors who cast a paper
ballot should NOT also submit a ballot using the Solicitation Agent’s eBallot platform.
Item 1. Amount of Claim.
The undersigned hereby certifies that as of the Record Date or Bar Date (as applicable), the
undersigned was the Holder of a Class 4 General Unsecured Claim against the Debtor identified below
in the following aggregate unpaid principal amount:

Debtor: _______________________
Aggregate Claim Amount: $_______________________
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Item 2. Vote on Plan.
The Holder of the Class 4 General Unsecured Claim against the applicable Debtors set forth in
Item 1 votes to (please check one):
☐

☐

ACCEPT (vote FOR) the Plan

REJECT (vote AGAINST) the Plan

Any Ballot that is executed by the Holder of a Claim but is not marked to accept or reject the
Plan or is marked both to accept and reject the Plan will not be counted.
Item 3. Optional Third-Party Release Election. Item 3 is to be completed only if you are
opting out of the releases contained in Section 9.05 of the Plan.
The Holder of the Class 4 General Unsecured Claim set forth in Item 1 hereby elects to:
☐

OPT OUT OF THE THIRD-PARTY
RELEASE.

IMPORTANT INFORMATION REGARDING THE THIRD-PARTY RELEASE:
IF YOU VOTE TO ACCEPT THE PLAN AND THE COURT CONFIRMS THE PLAN, YOU
WILL BE DEEMED TO CONSENT TO AND PROVIDE THE THIRD-PARTY RELEASE.
IF YOU VOTE TO REJECT THE PLAN AND THE COURT CONFIRMS THE PLAN, YOU
WILL BE BOUND BY THE TERMS OF THE PLAN, INCLUDING, WITHOUT LIMITATION,
THE THIRD-PARTY RELEASE, UNLESS YOU CHECK THE BOX IN ITEM 3 ABOVE
INDICATING YOUR DECISION TO OPT OUT OF THE THIRD-PARTY RELEASE AND
RETURN THIS BALLOT TO THE SOLICITATION AGENT SUCH THAT IS IT ACTUALLY
RECEIVED PRIOR TO THE VOTING DEADLINE.
IF YOU ABSTAIN FROM VOTING, YOU WILL BE BOUND BY THE THIRD-PARTY
RELEASE UNLESS YOU CHECK THE BOX IN ITEM 3 ABOVE INDICATING YOUR
DECISION TO OPT OUT OF THE THIRD-PARTY RELEASE AND RETURN THIS BALLOT
TO THE SOLICITATION AGENT SUCH THAT IS IT ACTUALLY RECEIVED PRIOR TO
THE VOTING DEADLINE.
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Article IX of the Plan provides for the following Third-Party Release:
Section 9.05 Third-Party Release. As of the Effective Date, the Releasing Parties conclusively,
absolutely, unconditionally, irrevocably, and forever discharge and release (and each entity so
discharged and released shall be deemed discharged and released by the Releasing Parties) the
Released Parties, in all capacities, and their respective property from any and all Claims,
Interests, obligations, rights, suits, damages, causes of action, remedies, and liabilities
whatsoever, including any derivative claims asserted or assertable on behalf of the De btors, the
Reorganized Debtors, or their Estates, any Claims or causes of action asserted on behalf of any
Holder of any Claim or any Interest or that any Holder of a Claim or an Interest would have
been legally entitled to assert, whether known or unknown, foreseen or unforeseen, existing or
hereinafter arising, at law, in equity, or otherwise, that such Releasing Party would have been
legally entitled to assert in their own right (whether individually or collectively), based on or
relating to, or in any manner arising prior to the Effective Date from, in whole or in part, directly
or indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations , or
business of the Debtors, the Restructuring (as defined in the Restructuring Support Agreement),
the Chapter 11 Cases, or the Restructuring Support Agreement, the purchase, sale, transfer, or
rescission of any debt, security, asset, right, or interest of the Debtors or the Reorganized
Debtors, the making of any loan to the Debtors or the Reorganized Debtors, any royalty
arrangement with any Debtor, the subject matter of, or the transactions or events giving rise to,
any Claim against or Interest in the Debtors that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the negotiation,
formulation, or preparation of the Restructuring documents or related agreements, instruments,
or other documents, including the Plan, the Term Sheet, the Restructuring Support Agreement,
the Definitive Documents (as defined in the Restructuring Support Agreement), or any related
agreements or instruments, or the solicitation of votes with respect to the Plan, or any other act
or omission, transaction, agreement, event, or other occurrence taking place on or before the
Effective Date; provided that nothing in the Plan shall be construed to release the Released Parties
from any claims based upon willful misconduct or intentional fraud as determined by a Final
Order.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, pursuant to
Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference each of the
related provisions and definitions contained in this Plan, and further, shall constitute the
Bankruptcy Court’s finding that the Third-Party Release is: (1) in exchange for the good and
valuable consideration provided by the Released Parties; (2) a good-faith settlement and
compromise of claims released by the Third-Party Release; (3) in the best interests of the Debtors
and all Holders of Claims and Interests; (4) fair, equitable, and reasonable; (5) given and made
after due notice and opportunity for hearing; and (6) a bar to any of the Releasing Parties
asserting any claim, Cause of Action, or liability related thereto, of any kind whatsoever, against
any of the Released Parties or their property released pursuant to the Third-Party Release.
“Released Parties” means, collectively: (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; and (b) effective solely upon the Supporting Lender Transaction Effective
Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
entities in clauses (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; and
(d) with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case
of clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such
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entities’ predecessors, successors and assigns, subsidiaries , affiliates, managed accounts or funds,
and all of their respective current and former officers, directors, principals, shareholders,
members, partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees.
“Releasing Parties” means, collectively, (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; (b) effective solely upon the Supporting Lender Transaction Effective
Date, (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
parties under (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; (d)
with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case of
clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such entities’
predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds, and all
of their respective current and former officers, directors, principals, shareholders, members,
partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons ’ respective heirs, executors, estates, servants,
and nominees; and (e) without limiting the foregoing, each holder of a Claim against or Interest
in the Debtors (i) that voted to accept the Plan; (ii) that is conclusively presumed to accept the
Plan; (iii) that is deemed to reject the Plan and did not indicate that they opt to not grant the
releases provided in the Plan; (iv) whose vote to accept or reject the Plan was solicited but who
does not vote either to accept or to reject the Plan and, further, did not indicate that he, she, or
it, opts to not grant the releases provided in the Plan; or (v) that voted to reject the Plan and did
not indicate that he, she, or it opts to not grant the releases provided in the Plan. For the
avoidance of doubt, the Releasing Parties shall not include the Excluded Releasing Parties.
Item 4. Certifications.
By signing this Ballot, the undersigned certifies to the Court and the Debtors that:
(a)

either: (i) the undersigned is the Holder of the Class 4 General Unsecured Claim being
voted, or (ii) the undersigned is an authorized signatory for an entity that is the Holder
of the Class 4 General Unsecured Claim being voted;

(b)

the Holder has received a copy of the Disclosure Statement and the Solicitat ion
Package and acknowledges that the solicitation is being made pursuant to the terms and
conditions set forth therein;

(c)

the Holder has cast the same vote with respect to all Class 4 General Unsecured Claim;
and

(d)

no other Ballots with respect to the amount of the Class 4 General Unsecured Claim
identified in Item 1 have been cast or, if any other Ballots have been cast with respect
to such Claims, then any such earlier Ballots are hereby revoked.
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Name of Holder:
(Print or Type)
Social Security (Last 4 Digits)
or Federal Tax Identification Number:
Signature:
Name of Signatory:
(If Other Than Holder)
Title:
Address:

Date Completed:

PLEASE COMPLETE AND SUBMIT THIS BALLOT BY HAND OR BY USING THE
SOLICITATION AGENT’S eBALLOT PLATFORM
IF COMPLETING AND SUBMITTING THIS BALLOT BY HAND, PLEASE COMPLETE,
SIGN, AND DATE THIS BALLOT AND RETURN IT PROMPTLY IN THE ENVELOPE
PROVIDED TO:
Melinta Balloting Center
c/o Kurtzman Carson Consultants LLC
222 N. Pacific Coast Highway, Suite 300,
El Segundo, California 90245
by first-class mail, courier, or overnight delivery
service.
Telephone: (877) 634-7178 (U.S./Canada)
(424) 236-7224 (outside U.S./Canada)
Email: Melintainfo@kccllc.com

IF COMPLETING AND SUBMITTING THIS BALLOT BY USING THE SOLICITATION
AGENT’S eBALLOT PLATFORM, please visit https://www.kccllc.net/melinta , click on “Submit
eBallot” and follow the instructions to submit your Ballot.
IMPORTANT NOTE: You will need the following information to retrieve and submit your customized
eBallot:
Unique eBallot ID#: _____________________________
PIN#: _____________________________
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The Solicitation Agent’s online portal is the sole manner in which Ballots will be accepted via
electronic or online transmission. Ballots submitted by facsimile, email, or other means of electronic
transmission will not be counted.
Each eBallot ID# is to be used solely for voting only those Claims described in Item 1 of your eBallot.
Please complete and submit an eBallot for each eBallot ID# you receive, as applicable.
Creditors who cast a Ballot using the Solicitation Agent’s online portal should NOT also submit a
paper Ballot.

IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE THIS BALLOT
PRIOR TO THE VOTING DEADLINE, WHICH IS 4:00 P.M. EASTERN TIME ON
MARCH 30, 2020, YOUR VOTE OR ELECTION TRANSMITTED HEREBY WILL NOT BE
COUNTED.
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Class 4 General Unsecured Claims
INSTRUCTIONS FOR COMPLETING THIS BALLOT
1.

The Debtors are soliciting the votes of Holders of Claims with respect to the Plan attached as
Exhibit A to the Disclosure Statement. Capitalized terms used in the Ballot or in these
instructions (the “Ballot Instructions”) but not otherwise defined therein or herein shall have
the meaning set forth in the Plan, the Disclosure Statement, or the Disclosure Statement Order,
as applicable, copies of which also accompany the Ballot.

2.

The Court may confirm the Plan and thereby bind you to the terms of the Plan, if it is
accepted by the Holders of two-thirds in amount and more than one -half in number of
Claims in each Impaired Class of Claims entitled to vote on the Plan. In the event the
requisite acceptances are not obtained, the Court may nevertheless confirm the Plan if it
finds that the Plan accords fair and equitable treatment to the Class or Classes that have
rejected the Plan and otherwise satisfies the requirements of section 1129(b) of the
Bankruptcy Code. Please review the Disclosure Statement for more information.

3.

To ensure that your vote is counted, you must either: (a) complete and submit this hard copy
Ballot; or (b) vote through the Solicitation Agent’s online balloting portal accessible through
the Debtors’ case website https://www.kccllc.net/melinta and clicking on “Submit eBallot.”
Ballots will not be accepted by facsimile, email, or other electronic means (other than the online
portal).

4.

FOR ACCEPTING VOTERS ONLY. If you vote to accept the Plan, you will be deemed to
consent to and provide the Third-Party Release set forth in Section 9.05 of the Plan. The Ballot
must be (a) executed and completed in accordance with these instructions (and as explained in
greater detail in the Disclosure Statement Order that was included in the Solicitation Package)
and (b) returned to the Solicitation Agent such that it is actually received by the Solicitat ion
Agent prior to the Voting Deadline.

5.

FOR REJECTING VOTERS ONLY: If you vote to reject the Plan, you may nevertheless be
deemed to consent to the Third-Party Release set forth in Section 9.05 of the Plan unless you
clearly indicate your decision to opt out of the Third-Party Release by checking the box
provided in Item 3 of the Ballot. The Ballot must then be (a) executed and completed in
accordance with these instructions (and as explained in greater detail in the Disclosure
Statement Order that was included in the Solicitation Package) and (b) returned to the
Solicitation Agent such that it is actually received by the Solicitation Agent prior to the Voting
Deadline.

6.

If a Ballot is received after the Voting Deadline, it will not be counted. Additionally, the
following Ballots will NOT be counted:
▪

any Ballot that partially rejects and partially accepts the Plan;

▪

Ballots sent to the Debtors, the Debtors’ agents (other than the Solicitation Agent),
any indenture trustee, or the Debtors’ financial or legal advisors;

▪

Ballots sent by facsimile, email, or any other electronic means (except for the
Solicitation Agent’s eBallot platform);

8

Case 19-12748-LSS

Doc 342-4

Filed 02/25/20

Page 10 of 11

▪

any Ballot that is illegible or contains insufficient information to permit the
identification of the Holder of the Claim;

▪

any unsigned Ballot, or for any Ballot completed by hand, a Ballot lacking an
original signature;

▪

any Ballot not marked to accept or reject the Plan or any Ballot marked both to
accept and reject the Plan;

▪

any Ballot cast by an entity that does not hold a Claim in a Class that is entitled to
vote on the Plan; and

▪

any Ballot submitted by any entity otherwise not entitled to vote pursuant to the
Solicitation Procedures.

7.

The method of delivery of Ballots to the Solicitation Agent is at the election and risk of each
Holder of a Claim. Except as otherwise provided herein, such delivery will be deemed made
only when the Solicitation Agent actually receives the originally executed Ballot. For Ballots
submitted by hand, instead of effecting delivery by first-class mail, it is recommended, though
not required, that Holders of Claims use an overnight or hand delivery service. In all cases,
Holders of Claims should allow sufficient time to assure timely delivery. Ballots will not be
accepted by email, facsimile, or other electronic transmission, except as submitted on the
Solicitation Agent’s eBallot platform.

8.

If multiple Ballots are received from the same Holder of a Claim with respect to the same
Claim prior to the Voting Deadline, the last valid executed Ballot timely received will be
deemed to reflect that voter’s intent and will supersede and revoke any prior Ballot.

9.

You must vote all of your Claims within a particular Class either to accept or reject the Plan
and may not split your vote. Further, if a Holder has multiple Claims within the same Class,
the Debtors may, in their discretion, aggregate the Claims of any particular Holder within a
Class for the purpose of counting votes.

10.

The Ballot is not a letter of transmittal and may not be used for any purpose other than to vote
to accept or reject the Plan and, subject to the limitations set forth in the Ballot, opt out of the
Third-Party Release. Accordingly, at this time, Holders of Claims should not surrender
certificates or instruments representing or evidencing their Claims, and neither the Debtors nor
the Solicitation Agent will accept delivery of any such certificates or instruments surrendered
together with a Ballot.

11.

This Ballot does not constitute, and shall not be deemed to be, (a) a proof of claim or (b) an
assertion or admission of a Claim.

12.

Please be sure to sign and date your Ballot. If you are signing a Ballot in your capacity as a
trustee, executor, administrator, guardian, attorney in fact, or officer of a corporation or
otherwise acting in a fiduciary or representative capacity, you must indicate such capacity when
signing and, if required or requested by the Solicitation Agent, the Debtors, or the Court, must
submit proper evidence to the requesting party of your authority to so act on behalf of such
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Holder. In addition, please provide your name and mailing address if it is different from that
set forth on the attached mailing label or if no such mailing label is attached to the Ballot.
13.

If you hold Claims in more than one Class under the Plan you may receive more than one Ballot
coded for each different Class. Each Ballot votes only your Claims indicated on that Ballot, so
please complete and return each Ballot you received.

14.

After the Voting Deadline, no Ballot may be withdrawn or modified without the prior written
consent of the Debtors.
PLEASE SUBMIT YOUR BALLOT PROMPTLY!

IF YOU HAVE ANY QUESTIONS REGARDING THIS BALLOT, THESE BALLOT
INSTRUCTIONS, OR THE PROCEDURES FOR VOTING, PLEASE CALL THE
SOLICITATION AGENT AT (877) 634-7178, WITHIN THE UNITED STATES OR
CANADA, OR (424) 236-7224, OUTSIDE OF THE UNITED STATES OR CANADA OR VIA
EMAIL AT MELINTAINFO@KCCLLC.COM.
PLEASE NOTE THAT THE SOLICITATION AGENT IS NOT AUTHORIZED
TO PROVIDE, AND WILL NOT PROVIDE, LEGAL OR FINANCIAL ADVICE.
IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE THIS BALLOT
PRIOR TO THE VOTING DEADLINE, WHICH IS 4:00 P.M. EASTERN TIME ON
MARCH 30, 2020, YOUR VOTE OR ELECTION TRANSMITTED HEREBY WILL NOT
BE COUNTED.

10
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EXHIBIT C-1
Notice of Non-Voting Status with Respect to Unimpaired Classes
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1

NOTICE OF NON-VOTING STATUS WITH RESPECT TO UNIMPAIRED CLASSES
PRESUMED TO ACCEPT THE PLAN
PLEASE TAKE NOTICE THAT on [______], 2020, the United States Court for the District
of Delaware (the “Court”) entered the Order (I) Approving Adequacy of Debtors’ Disclosure
Statement, (II) Approving Solicitation and Notice Procedures with Respect to Confirmation of Debtors’
Proposed Plan of Reorganization, (III) Approving Form of Various Ballots and Notices in Connection
Therewith, and (IV) Scheduling Certain Dates with Respect Thereto [Docket No. __] (the “Disclosure
Statement Order”) that, among other things, (a) approved the adequacy of the Amended Disclosure
Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its
Debtor Affiliates [Docket No. __] (as amended from time to time and including all exhibits and
supplements thereto, the “Disclosure Statement”) filed in support of the Amended Joint Chapter 11
Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. __] (as
amended from time to time and including all exhibits thereto, the “Plan”) and (b) authorized the abovecaptioned debtors and debtors-in-possession (the “Debtors”) to solicit acceptances or rejections of the
Plan from Holders of Impaired Claims who are (or may be) entitled to receive distributions under the
Plan.2
The Plan, Disclosure Statement, Disclosure Statement Order, and other documents and
materials included in the Solicitation Package (except the Ballots) may be obtained from the Debtors’
solicitation agent, Kurtzman Carson Consultants LLC (the “Solicitation Agent”), by: (a) accessing the
Debtors’
restructuring
website
at
https://www.kccllc.net/melinta,
(b)
emailing
Melintainfo@kccllc.com, or (c) calling the Debtors’ restructuring hotline at (877) 634-7178, within
the United States or Canada, or (424) 236-7224, outside of the United States or Canada.
You are receiving this notice because, under the terms of either Article II or Article III of the
Plan, your Claims are Unimpaired and, therefore, in accordance with section 1126(f) of the Bankruptcy
Code, you are (a) presumed to have accepted the Plan and (b) not entitled to vote on the Plan.

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corp oration
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Disclosure Statement Order, as applicable.
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Accordingly, the Debtors have made available to you a copy of (a) this notice, and (b) the
Notice of (I) Approval of Adequacy of Disclosure Statement, (II) Solicitation and Notice Procedures,
(III) Objection and Voting Deadlines, and (IV) Confirmation Hearing for informational purposes.
If you have any questions about the status of your Claims, you should contact the Solicitat ion
Agent in accordance with the instructions provided above.

2
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EXHIBIT C-2
Notice of Non-Voting Status and Opt-Out Form with Respect to Classes Deemed to Reject the
Debtors’ Chapter 11 Plan
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1

NOTICE OF NON-VOTING STATUS AND OPT-OUT FORM WITH RESPECT TO
CLASSES DEEMED TO REJECT THE DEBTORS’ CHAPTER 11 PLAN
THE OPT-OUT FORM CONTAINED HEREIN IMPACTS YOUR LEGAL RIGHTS. PLEASE
READ AND FOLLOW THE ENCLOSED INSTRUCTIONS FOR COMPLETING THIS OPT-OUT
FORM CAREFULLY BEFORE COMPLETING THIS OPT-OUT FORM.
UNLESS YOU CHECK THE BOX ON THIS OPT-OUT FORM BELOW AND FOLLOW
ALL INSTRUCTIONS, YOU WILL BE HELD TO FOREVER RELEASE THE RELEASED
PARTIES IN ACCORDANCE WITH THE PLAN.
THIS OPT-OUT FORM MUST BE COMPLETED, EXECUTED, AND RETURNED SO
THAT IT IS ACTUALLY RECEIVED BY THE SOLICITATION AGENT PRIOR TO
4:00 P.M. EASTERN TIME ON MARCH 30, 2020 (THE “VOTING DEADLINE”).
PLEASE TAKE NOTICE THAT on [______], 2020, the United States Court for the District
of Delaware (the “Court”) entered the Order (I) Approving Adequacy of Debtors’ Disclosure
Statement, (II) Approving Solicitation and Notice Procedures with Respect to Confirmation of Debtors’
Proposed Plan of Reorganization, (III) Approving Form of Various Ballots and Notices in Connection
Therewith, and (IV) Scheduling Certain Dates with Respect Thereto [Docket No. __] (the “Disclosure
Statement Order”) that, among other things, (a) approved the adequacy of the Amended Disclosure
Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its
Debtor Affiliates [Docket No. __] (as amended from time to time and including all exhibits and
supplements thereto, the “Disclosure Statement”) filed with respect to the Amended Joint Chapter 11
Plan of Reorganization of Melinta Therapeutics. Inc. and Its Debtor Affiliates [Docket No. __] (as
amended from time to time and including all exhibits thereto, the “Plan”) and (b) authorized the abovecaptioned debtors and debtors-in-possession (the “Debtors”) to solicit acceptances or rejections of the

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corp oration
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.
(cont’d)
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Plan from Holders of Impaired Claims who are (or may be) entitled to receive distributions under the
Plan.2
You are receiving this notice and opt-out form regarding the above-captioned Debtors’ Plan
(the “Opt-Out Form”) because, under the terms of Article III of the Plan, you are not entitled to
receive any distribution or retain any property on account of your Claims against, or Interests in, the
Debtors. In accordance with section 1126(g) of the Bankruptcy Code, you are (a) deemed to have
rejected the Plan and (b) not entitled to vote on the Plan. You are receiving the Opt-Out Form because,
subject to the limitations set forth herein, you may elect to opt out of the third-party release set forth in
Article IX of the Plan (the “Third-Party Release”). Unless you follow the instructions provided in the
Opt-Out Form, if the Court confirms the Plan, you will be held to forever release: (a) (i) the Debtors;
(ii) the Supporting Lenders; and (iii) the Prepetition Agent; and (b) effective solely upon the Supporting
Lender Transaction Effective Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect
to each of the foregoing entities in clauses (a) and (b) (but subject, in the case of clause (b), to the
occurrence of the Supporting Lender Transaction Effective Date), each of their current and former
affiliates; and (d) with respect to each of the foregoing entities in clauses (a) through (c) (but subject,
in the case of clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such
entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds, and
all of their respective current and former officers, directors, principals, shareholders, members,
partners, employees, agents, advisory board members, financial advisors, attorneys, accountants,
investment bankers, consultants, representatives, management companies, fund advisors, and other
professionals, and such persons’ respective heirs, executors, estates, servants, and nominees (the
“Released Parties”).
The Debtors have made available to you a copy of (a) this notice and Opt-Out Form, (b) the
Notice of (I) Approval of Adequacy of Disclosure Statement, (II) Solicitation and Notice Procedures,
(III) Objection and Voting Deadlines, and (IV) Confirmation Hearing (the “Confirmation Hearing
Notice”); (c) the Plan; (d) the Disclosure Statement; and (e) the Disclosure Statement Order. You
should review the Disclosure Statement and the Plan before you vote. You may wish to seek legal
advice concerning the Plan and the Plan’s classification and treatment of your Claims against, or
Interests in, the Debtors. The Disclosure Statement can also be accessed via the Debtors’ restructuring
information website, https://www.kccllc.net/melinta (as well as copies of the Plan, Disclosure
Statement Order, and certain other materials). If you desire paper copies, or if you need to obtain
additional solicitation materials, you may contact the Debtors’ Solicitation Agent, Kurtzman Carson
Consultants LLC (the “Solicitation Agent”), by: (a) emailing Melintainfo@kccllc.com; or (b) calling
the Debtors’ restructuring hotline at (877) 634-7178, within the United States or Canada, or (424) 2367224, outside of the United States or Canada.
The Opt-Out Form may not be used for any purpose other than for electing to opt out of the
Third-Party Release. If you believe you have received this notice and Opt-Out Form in error, or if you
believe that you have received the wrong notice, please immediately call the Solicitation Agent at the
telephone number set forth above. If you have any questions about the status of your Claims or
Interests, you should contact the Solicitation Agent in accordance with the instructions provided above.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Disclosure Statement Order, as applicable.
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As described further below, in order to opt-out of the Third-Party Release, you must complete,
sign and return this Opt-Out Form to the Solicitation Agent by March 30, 2020, at 4:00 p.m. (Eastern
Time). Please see the Confirmation Hearing Notice included with this mailing for important
information regarding the Confirmation Hearing and the Plan Objection Deadline.
[Remainder of Page Intentionally Left Blank]
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OPT-OUT FORM

Class 7 and 8 — Section 510(b) Claims and Recharacterized Claims and Interests in Melinta
Therapeutics
THIS OPT-OUT FORM IMPACTS YOUR LEGAL RIGHTS. PLEASE READ AND FOLLOW
THE ENCLOSED INSTRUCTIONS FOR COMPLETING THIS OPT-OUT FORM CAREFULLY
BEFORE COMPLETING THIS OPT-OUT FORM.
UNLESS YOU CHECK THE BOX ON THIS OPT-OUT FORM BELOW AND FOLLOW
ALL INSTRUCTIONS, YOU WILL BE HELD TO FOREVER RELEASE THE RELEASED
PARTIES IN ACCORDANCE WITH THE PLAN.
THIS OPT-OUT FORM MUST BE COMPLETED, EXECUTED, AND RETURNED SO
THAT IT IS ACTUALLY RECEIVED BY THE SOLICITATION AGENT PRIOR TO
4:00 P.M. EASTERN TIME ON MARCH 30, 2020 (THE “VOTING DEADLINE”).
Item 1. Optional Third-Party Release Election. Item 1 is to be completed only if you are
opting out of the Third-Party Release contained in Section 9.05 of the Plan.
The Holder of Claims Against, or Interests in, the Debtors in either Class 7 (Section 510(b)
Claims and Recharacterized Claims) or Class 8 (Interests in Melinta Therapeutics) hereby elects to:
☐

OPT OUT OF THE THIRD-PARTY
RELEASE.

IMPORTANT INFORMATION REGARDING THE THIRD-PARTY RELEASE:
IF THE COURT CONFIRMS THE PLAN, YOU WILL BE BOUND BY THE TERMS OF THE
PLAN, INCLUDING, WITHOUT LIMITATION, THE THIRD-PARTY RELEASE, UNLESS YOU
CHECK THE BOX IN ITEM 1 ABOVE INDICATING YOUR DECISION TO OPT OUT OF THE
THIRD-PARTY RELEASE AND RETURN THIS OPT-OUT FORM TO THE SOLICITATION
AGENT SUCH THAT IS IT ACTUALLY RECEIVED PRIOR TO THE VOTING DEADLINE.
IF YOU DO NOT OPT OUT OF THE THIRD-PARTY RELEASE AS SET FORTH HEREIN, AND
THE COURT CONFIRMS THE PLAN, YOU WILL BE BOUND BY THE THIRD-PARTY
RELEASE.

4
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Article IX of the Plan provides for the following Third-Party Release:
Section 9.05 Third-Party Release. As of the Effective Date, the Releasing Parties conclusively,
absolutely, unconditionally, irrevocably, and forever discharge and release (and each entity so
discharged and released shall be deemed discharged and released by the Releasing Parties) the
Released Parties, in all capacities, and their respective property from any and all Claims,
Interests, obligations, rights, suits, damages, causes of action, remedies, and liabilities
whatsoever, including any derivative claims asserted or assertable on behalf of the Debtors, the
Reorganized Debtors, or their Estates, any Claims or causes of action asserted on behalf of any
Holder of any Claim or any Interest or that any Holder of a Claim or an Interest would have
been legally entitled to assert, whether known or unknown, foreseen or unforeseen, existing or
hereinafter arising, at law, in equity, or otherwise, that such Releasing Party would have been
legally entitled to assert in their own right (whether individually or collectively), based on or
relating to, or in any manner arising prior to the Effective Date from, in whole or in part, directly
or indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations , or
business of the Debtors, the Restructuring (as defined in the Restructuring Support Agreement),
the Chapter 11 Cases, or the Restructuring Support Agreement, the purchase, sale, transfer, or
rescission of any debt, security, asset, right, or interest of the Debtors or the Reorganized
Debtors, the making of any loan to the Debtors or the Reorganized Debtors, any royalty
arrangement with any Debtor, the subject matter of, or the transactions or events giving rise to,
any Claim against or Interest in the Debtors that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the negotiation,
formulation, or preparation of the Restructuring documents or related agreements, instruments ,
or other documents, including the Plan, the Term Sheet, the Restructuring Support Agreement,
the Definitive Documents (as defined in the Restructuring Support Agreement), or any related
agreements or instruments, or the solicitation of votes with respect to the Plan, or any other act
or omission, transaction, agreement, event, or other occurrence taking place on or before the
Effective Date; provided that nothing in the Plan shall be construed to release the Released Parties
from any claims based upon willful misconduct or intentional fraud as determined by a Final
Order.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, pursuant to
Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference each of the
related provisions and definitions contained in this Plan, and further, shall constitute the
Bankruptcy Court’s finding that the Third-Party Release is: (1) in exchange for the good and
valuable consideration provided by the Released Parties; (2) a good-faith settlement and
compromise of claims released by the Third-Party Release; (3) in the best interests of the Debtors
and all Holders of Claims and Interests; (4) fair, equitable, and reasonable; (5) given and made
after due notice and opportunity for hearing; and (6) a bar to any of the Releasing Parties
asserting any claim, Cause of Action, or liability related thereto, of any kind whatsoever, against
any of the Released Parties or their property released pursuant to the Third-Party Release.
“Released Parties” means, collectively: (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; and (b) effective solely upon the Supporting Lender Transaction Effective
Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
entities in clauses (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; and
(d) with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case
of clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such
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entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds,
and all of their respective current and former officers, directors, principals, shareholders,
members, partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such pe rsons’ respective heirs, executors, estates, servants,
and nominees.
“Releasing Parties” means, collectively, (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; (b) effective solely upon the Supporting Lender Transaction Effective
Date, (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
parties under (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; (d)
with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case of
clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such entities’
predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds, and all
of their respective current and former officers, directors, principals, shareholders, members,
partners, employees, agents, advisory board members, financial advisors, atto rneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees; and (e) without limiting the foregoing, each holder of a Claim against or Interest
in the Debtors (i) that voted to accept the Plan; (ii) that is conclusively presumed to accept the
Plan; (iii) that is deemed to reject the Plan and did not indicate that they opt to not grant the
releases provided in the Plan; (iv) whose vote to accept or reject the Plan was solicited but who
does not vote either to accept or to reject the Plan and, further, did not indicate that he, she, or
it, opts to not grant the releases provided in the Plan; or (v) that voted to reject the Plan and did
not indicate that he, she, or it opts to not grant the releases provided in the Plan. For the
avoidance of doubt, the Releasing Parties shall not include the Excluded Releasing Parties.
Item 2. Certifications.
By signing this Opt-Out Form, the undersigned certifies to the Court and the Debtors that:
(a)

either: (i) the undersigned is the Holder of either a Class 7 (Section 510(b) Claims and
Recharacterized Claims) or Class 8 (Interests in Melinta Therapeutics), or (ii) the
undersigned is an authorized signatory for an entity that is the Holder of either a Class
7 (Section 510(b) Claims and Recharacterized Claims) or Class 8 (Interests in Melinta
Therapeutics);

(b)

the Holder has received a copy of the Disclosure Statement and the Solicitat ion
Package and acknowledges that the execution of this Opt-Out Form is being made
pursuant to the terms and conditions set forth therein;

(c)

that the Holder has made the same election with respect to all Class 7 (Section 510(b)
Claims and Recharacterized Claims) or Class 8 (Interests in Melinta Therapeutics)
Claims against, or Interests in, the Debtors; and
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that no other Opt-Out Forms with respect to your Class 7 (Section 510(b) Claims and
Recharacterized Claims) or Class 8 (Interests in Melinta Therapeutics) Claims against,
or Interests in, the Debtors have been cast or, if any other Opt-Out Forms have been
cast with respect to such Claims against, or Interests in, the Debtors, such Opt-Out
Forms are hereby revoked.

Name of Holder:
(Print or Type)
Social Security (Last 4 Digits)
or Federal Tax Identification Number:
Signature:
Name of Signatory:
(If Other Than Holder)
Title:
Address:

Date Completed:

IF ELECTING TO OPT OUT OF THE THIRD-PARTY RELEASE, PLEASE COMPLETE,
SIGN, AND DATE THIS OPT-OUT FORM AND RETURN IT PROMPTLY IN THE
ENVELOPE PROVIDED TO:
Melinta Therapeutics Balloting Center
c/o Kurtzman Carson Consultants LLC
222 N. Pacific Coast Highway, Suite 300,
El Segundo, California 90245
by first-class mail, courier, or overnight delivery
service.
Telephone: (877) 634-7178 (U.S./Canada)
(424) 236-7224 (outside U.S./Canada)
Email: Melintainfo@kccllc.com

IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE THIS OPT-OUT
FORM PRIOR TO THE VOTING DEADLINE, WHICH IS 4:00 P.M. EASTERN TIME ON
MARCH 30, 2020, YOUR ELECTION TRANSMITTED HEREBY WILL NOT BE
EFFECTIVE.

7
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INSTRUCTIONS FOR COMPLETING THIS OPT-OUT FORM
1.

Capitalized terms used in the Opt-Out Form or in these instructions but not otherwise defined
therein or herein shall have the meaning set forth in the Plan, the Disclosure Statement, or the
Disclosure Statement Order, as applicable, copies of which also accompany the Opt-Out Form.

2.

To ensure that your election is counted, you must complete and submit this hard copy Opt-Out
Form.

3.

Even though you are deemed to reject the Plan, you will nevertheless be deemed to consent to
the Third-Party Release set forth in Section 9.05 of the Plan unless you clearly indicate your
decision to opt out of the Third-Party Release by checking the box provided in Item 1 of the
Opt-Out Form. The Opt-Out Form must then be (a) executed and completed in accordance with
these instructions (and as explained in greater detail in the Disclosure Statement Order that was
included herein) and (b) returned to the Solicitation Agent such that it is actually received by
the Solicitation Agent prior to the Voting Deadline.

4.

If an Opt-Out Form is received after the Voting Deadline, it will not be effective. Additiona l ly,
the following Opt-Out Form will NOT be effective:

5.

▪

Opt-Out Form sent to the Debtors, the Debtors’ agents (other than the
Solicitation Agent), any indenture trustee, or the Debtors’ financial or legal
advisors;

▪

Opt-Out Form sent by facsimile, email, or any other electronic means;

▪

any Opt-Out Form that is illegible or contains insufficient information to permit
the identification of the Holder of the Claim;

▪

any unsigned Opt-Out Form, or for any Opt-Out Form completed by hand, an
Opt-Out Form lacking an original signature;

▪

any Opt-Out Form that purports to alter the terms of the Third-Party Release;

▪

any Opt-Out Form submitted by an entity that does not hold a Claim or Interest
in a Class that is entitled to opt out of the Third-Party Release; and

▪

any Opt-Out Form submitted by any entity otherwise not entitled to opt out of
the Third-Party Release pursuant to the Solicitation Procedures.

The method of delivery of Opt-Out Form to the Solicitation Agent is at the election and risk of
each Holder of a Claim or Interest. Except as otherwise provided herein, such delivery will be
deemed made only when the Solicitation Agent actually receives the originally executed OptOut Form. For Opt-Out Forms submitted by hand, instead of effecting delivery by first-class
mail, it is recommended, though not required, that Holders of Claims or Interests use an
overnight or hand delivery service. In all cases, Holders of Claims or Interests should allow
sufficient time to assure timely delivery. Opt-Out Forms will not be accepted by email,
facsimile, or other electronic transmission.
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6.

The Opt-Out Form is not a letter of transmittal and may not be used for any purpose other than,
subject to the limitations set forth in the Opt-Out Form, opt out of the Third-Party Release.
Accordingly, at this time, Holders of Claims or Interests should not surrender certificates or
instruments representing or evidencing their Claims or Interests, and neither the Debtors nor
the Solicitation Agent will accept delivery of any such certificates or instruments surrendered
together with an Opt-Out Form.

7.

This Opt-Out Form does not constitute, and shall not be deemed to be, (a) a proof of claim or
(b) an assertion or admission of a Claim or Interest.

8.

Please be sure to sign and date your Opt-Out Form. If you are signing an Opt-Out Form in
your capacity as a trustee, executor, administrator, guardian, attorney in fact, officer of a
corporation, or otherwise acting in a fiduciary or representative capacity, you must indicate
such capacity when signing and, if required or requested by the Solicitation Agent, the Debtors,
or the Court, must submit proper evidence to the requesting party of your authority to so act on
behalf of such Holder. In addition, please provide your name and mailing address if it is
different from that set forth on the attached mailing label or if no such mailing label is attached
to the Opt-Out Form.

9.

If you hold Claims or Interests in more than one Class under the Plan you may receive more
than one Opt-Out Form or Ballot with respect to the Plan for each different Class. Each OptOut Form or Ballot governs only your Claims or Interests indicated on that Opt-Out Form
and/or Ballot, so please complete and return each Opt-Out Form or Ballot you received.

10.

After the Voting Deadline, no Opt-Out Form may be withdrawn or modified without the prior
written consent of the Debtors.
PLEASE SUBMIT YOUR OPT-OUT FORM PROMPTLY!

IF YOU HAVE ANY QUESTIONS REGARDING THIS OPT-OUT FORM, THESE OPTOUT FORM INSTRUCTIONS, OR THE PROCEDURES FOR OPTING OUT OF THE
THIRD-PARTY RELEASE, PLEASE CALL THE SOLICITATION AGENT AT (877) 6347178, WITHIN THE UNITED STATES OR CANADA, OR (424) 236-7224, OUTSIDE OF
THE UNITED STATES OR CANADA OR VIA EMAIL AT
MELINTAINFO@KCCLLC.COM.
PLEASE NOTE THAT THE SOLICITATION AGENT IS NOT AUTHORIZED TO
PROVIDE, AND WILL NOT PROVIDE, LEGAL OR FINANCIAL ADVICE.
IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE THIS OPT-OUT
FORM PRIOR TO THE VOTING DEADLINE, WHICH IS 4:00 P.M. EASTERN TIME
ON MARCH 30, 2020, YOUR ELECTION TRANSMITTED HEREBY WILL NOT BE
COUNTED.
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EXHIBIT C-3
Beneficial Holder Notice of Non-Voting Status and Opt-Out Form with Respect to Classes
Deemed to Reject the Debtors’ Chapter 11 Plan
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1

BENEFICIAL HOLDER NOTICE OF NON-VOTING STATUS
AND OPT-OUT FORM WITH RESPECT TO CLASSES
DEEMED TO REJECT THE DEBTORS’ CHAPTER 11 PLAN
THE OPT-OUT FORM CONTAINED HEREIN IMPACTS YOUR LEGAL RIGHTS. PLEASE
READ AND FOLLOW THE ENCLOSED INSTRUCTIONS FOR COMPLETING THIS OPT-OUT
FORM CAREFULLY BEFORE COMPLETING THIS OPT-OUT FORM.
UNLESS YOU CHECK THE BOX ON THIS OPT-OUT FORM BELOW AND FOLLOW
ALL INSTRUCTIONS, YOU WILL BE HELD TO FOREVER RELEASE THE RELEASED
PARTIES IN ACCORDANCE WITH THE PLAN.
THIS OPT-OUT FORM MUST BE COMPLETED, EXECUTED, AND RETURNED TO
YOUR NOMINEE IN SUFFICIENT TIME TO ALLOW YOUR NOMINEE TO PROCESS
YOUR INSTRUCTIONS ON A MASTER OPT-OUT FORM AND RETURN TO THE
SOLICITATION AGENT SO THAT IS ACTUALLY RECEIVED ON OR PRIOR TO
4:00 P.M. EASTERN TIME ON MARCH 30, 2020 (THE “VOTING DEADLINE”).
PLEASE TAKE NOTICE THAT on [______], 2020, the United States Court for the District
of Delaware (the “Court”) entered the Order (I) Approving Adequacy of Debtors’ Disclosure
Statement, (II) Approving Solicitation and Notice Procedures with Respect to Confirmation of Debtors’
Proposed Plan of Reorganization, (III) Approving Form of Various Ballots and Notices in Connection
Therewith, and (IV) Scheduling Certain Dates with Respect Thereto [Docket No. __] (the “Disclosure
Statement Order”) that, among other things, (a) approved the adequacy of the Amended Disclosure
Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its
Debtor Affiliates [Docket No. __] (as amended from time to time and including all exhibits and
supplements thereto, the “Disclosure Statement”) filed with respect to the Amended Joint Chapter 11
Plan of Reorganization of Melinta Therapeutics. Inc. and Its Debtor Affiliates [Docket No. __] (as
amended from time to time and including all exhibits thereto, the “Plan”) and (b) authorized the abovecaptioned debtors and debtors-in-possession (the “Debtors”) to solicit acceptances or rejections of the
1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors ’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.
(cont’d)
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Plan from Holders of Impaired Claims who are (or may be) entitled to receive distributions under the
Plan.2
You are receiving this notice and opt-out form regarding the above-captioned Debtors’ Plan
(the “Opt-Out Form”) because, under the terms of Article III of the Plan, you are not entitled to
receive any distribution or retain any property on account of your Claims against, or Interests in, the
Debtors. In accordance with section 1126(g) of the Bankruptcy Code, you are (a) deemed to have
rejected the Plan and (b) not entitled to vote on the Plan. You are receiving the Opt-Out Form because,
subject to the limitations set forth herein, you may elect to opt out of the third-party release set forth in
Article IX of the Plan (the “Third-Party Release”). Unless you follow the instructions provided in the
Opt-Out Form, if the Court confirms the Plan, you will be held to forever release: (a) (i) the Debtors;
(ii) the Supporting Lenders; and (iii) the Prepetition Agent; and (b) effective solely upon the Supporting
Lender Transaction Effective Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect
to each of the foregoing entities in clauses (a) and (b) (but subject, in the case of clause (b), to the
occurrence of the Supporting Lender Transaction Effective Date), each of their current and former
affiliates; and (d) with respect to each of the foregoing entities in clauses (a) through (c) (but subject,
in the case of clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such
entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds, and
all of their respective current and former officers, directors, principals, shareholders, members,
partners, employees, agents, advisory board members, financial advisors, attorneys, accountants,
investment bankers, consultants, representatives, management companies, fund advisors, and other
professionals, and such persons’ respective heirs, executors, estates, servants, and nominees (the
“Released Parties”).
The Debtors have made available to you a copy of (a) this notice and Opt-Out Form, (b) the
Notice of (I) Approval of Adequacy of Disclosure Statement, (II) Solicitation and Notice Procedures,
(III) Objection and Voting Deadlines, and (IV) Confirmation Hearing (the “Confirmation Hearing
Notice”); (c) the Plan; (d) the Disclosure Statement; and (e) the Disclosure Statement Order. You
should review the Disclosure Statement and the Plan before you vote. You may wish to seek legal
advice concerning the Plan and the Plan’s classification and treatment of your Claims against, or
Interests in, the Debtors. The Disclosure Statement can also be accessed via the Debtors’ restructuring
information website, https://kccllc.net/melinta (as well as copies of the Plan, Disclosure Statement
Order, and certain other materials). If you desire paper copies, or if you need to obtain additiona l
solicitation materials, you may contact the Debtors’ Solicitation Agent, Kurtzman Carson Consultants
LLC (the “Solicitation Agent”), by: (a) emailing Melintainfo@kccllc.com; or (b) calling the Debtors’
restructuring hotline at (877) 634-7178, within the United States or Canada, or (424) 236-7224, outside
of the United States or Canada.
The Opt-Out Form may not be used for any purpose other than for electing to opt out of the
Third-Party Release. If you believe you have received this notice and Opt-Out Form in error, or if you
believe that you have received the wrong notice, please immediately call the Solicitation Agent at the
telephone number set forth above. If you have any questions about the status of your Claims or
Interests, you should contact the Solicitation Agent in accordance with the instructions provided above.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Disclosure Statement Order, as applicable.
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As described further below, in order to opt out of the Third-Party Release, you must complete,
sign and return this Opt-Out Form to your broker, commercial bank, transfer agent, trust company,
dealer, or other intermediary or nominee, or their mailing agent (each a “Nominee”) in sufficient time
to allow your Nominee to process your instructions on a Master Opt-Out Form and return to the
Solicitation Agent so that is actually received by the Solicitation Agent on or prior to March 30, 2020
at 4:00 p.m. (Eastern Time). Please see the Confirmation Hearing Notice included with this mailing
for important information regarding the Confirmation Hearing and the Plan Objection Deadline.
[Remainder of Page Intentionally Left Blank]

3
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BENEFICIAL HOLDER OPT-OUT FORM

Class 8—Interests in Melinta Therapeutics
THIS OPT-OUT FORM IMPACTS YOUR LEGAL RIGHTS. PLEASE READ AND FOLLOW
THE ENCLOSED INSTRUCTIONS FOR COMPLETING THIS OPT-OUT FORM CAREFULLY
BEFORE COMPLETING THIS OPT-OUT FORM.
UNLESS YOU CHECK THE BOX ON THIS OPT-OUT FORM BELOW AND FOLLOW
ALL INSTRUCTIONS, YOU WILL BE HELD TO FOREVER RELEASE THE RELEASED
PARTIES IN ACCORDANCE WITH THE PLAN.
THIS OPT-OUT FORM MUST BE COMPLETED, EXECUTED, AND RETURNED TO
YOUR NOMINEE IN SUFFICIENT TIME TO ALLOW YOUR NOMINEE TO PROCESS
YOUR INSTRUCTIONS ON A MASTER OPT-OUT FORM AND RETURN TO THE
SOLICITATION AGENT SO THAT IS ACTUALLY RECEIVED ON OR PRIOR TO
4:00 P.M. EASTERN TIME ON MARCH 30, 2020 (THE “VOTING DEADLINE”).
Item 1. Optional Third-Party Release Election. Item 1 is to be completed only if you are
opting out of the Third-Party Release contained in Section 9.05 of the Plan.
The Holder Interests in the Debtors in Class 8 (Interests in Melinta Therapeutics) hereby elects
to:
☐

OPT OUT OF THE THIRD-PARTY
RELEASE.

IMPORTANT INFORMATION REGARDING THE THIRD-PARTY RELEASE:
IF THE COURT CONFIRMS THE PLAN, YOU WILL BE BOUND BY THE TERMS OF THE
PLAN, INCLUDING, WITHOUT LIMITATION, THE THIRD-PARTY RELEASE, UNLESS YOU
CHECK THE BOX IN ITEM 1 ABOVE INDICATING YOUR DECISION TO OPT OUT OF THE
THIRD-PARTY RELEASE AND RETURN THIS OPT-OUT FORM TO YOUR NOMINEE IN
SUFFICIENT TIME TO ALLOW YOUR NOMINEE TO PROCESS YOUR INSTRUCTIONS ON
A MASTER OPT-OUT FORM AND RETURN TO THE SOLICITATION AGENT SUCH THAT IS
IT ACTUALLY RECEIVED ON OR PRIOR TO THE VOTING DEADLINE.
IF YOU DO NOT OPT OUT OF THE THIRD-PARTY RELEASE AS SET FORTH HEREIN, AND
THE COURT CONFIRMS THE PLAN, YOU WILL BE BOUND BY THE THIRD-PARTY
RELEASE.

4
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Article IX of the Plan provides for the following Third-Party Release:
Section 9.05 Third-Party Release. As of the Effective Date, the Releasing Parties conclusively,
absolutely, unconditionally, irrevocably, and forever discharge and release (and each entity so
discharged and released shall be deemed discharged and released by the Releasing Parties) the
Released Parties, in all capacities, and their respective property from any and all Claims,
Interests, obligations, rights, suits, damages, causes of action, remedies, and liabilities
whatsoever, including any derivative claims asserted or assertable on behalf of the Debtors, the
Reorganized Debtors, or their Estates, any Claims or causes of action asserted on behalf of any
Holder of any Claim or any Interest or that any Holder of a Claim or an Interest would have
been legally entitled to assert, whether known or unknown, foreseen or unforeseen, existing or
hereinafter arising, at law, in equity, or otherwise, that such Releasing Party would have been
legally entitled to assert in their own right (whether individually or collectively), based on or
relating to, or in any manner arising prior to the Effective Date from, in whole or in part, directly
or indirectly, in any manner whatsoever, the Debtors, the assets, liabilities , operations, or
business of the Debtors, the Restructuring (as defined in the Restructuring Support Agreement),
the Chapter 11 Cases, or the Restructuring Support Agreement, the purchase, sale, transfer, or
rescission of any debt, security, asset, right, or interest of the Debtors or the Reorganized
Debtors, the making of any loan to the Debtors or the Reorganized Debtors, any royalty
arrangement with any Debtor, the subject matter of, or the transactions or events giving rise to,
any Claim against or Inte rest in the Debtors that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the negotiation,
formulation, or preparation of the Restructuring documents or related agreements, instruments ,
or other documents, including the Plan, the Term Sheet, the Restructuring Support Agreement,
the Definitive Documents (as defined in the Restructuring Support Agreement), or any related
agreements or instruments, or the solicitation of votes with respect to the Plan, or any other act
or omission, transaction, agreement, event, or other occurrence taking place on or before the
Effective Date; provided that nothing in the Plan shall be construed to release the Released Parties
from any claims based upon willful misconduct or intentional fraud as determined by a Final
Order.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, pursuant to
Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference each of the
related provisions and definitions contained in this Plan, and further, shall constitute the
Bankruptcy Court’s finding that the Third-Party Release is: (1) in exchange for the good and
valuable consideration provided by the Released Parties; (2) a good-faith settlement and
compromise of claims released by the Third-Party Release; (3) in the best interests of the Debtors
and all Holders of Claims and Interests; (4) fair, equitable, and reasonable; (5) given and made
after due notice and opportunity for hearing; and (6) a bar to any of the Releasing Parties
asserting any claim, Cause of Action, or liability related thereto, of any kind whatsoever, against
any of the Released Parties or their property released pursuant to the Third-Party Release.
“Released Parties” means, collectively: (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; and (b) effective solely upon the Supporting Lender Transaction Effective
Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
entities in clauses (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; and
(d) with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case
of clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such

5
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entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds,
and all of their respective current and former officers, directors, principals, shareholders,
members, partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, repres entatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees.
“Releasing Parties” means, collectively, (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; (b) effective solely upon the Supporting Lender Transaction Effective
Date, (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
parties under (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; (d)
with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case of
clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such entities’
predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds, and all
of their respective current and former officers, directors, principals, shareholders, me mbers,
partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees; and (e) without limiting the foregoing, each holder of a Claim against or Interest
in the Debtors (i) that voted to accept the Plan; (ii) that is conclusively presumed to accept the
Plan; (iii) that is deemed to reje ct the Plan and did not indicate that they opt to not grant the
releases provided in the Plan; (iv) whose vote to accept or reject the Plan was solicited but who
does not vote either to accept or to reject the Plan and, further, did not indicate that he, s he, or
it, opts to not grant the releases provided in the Plan; or (v) that voted to reject the Plan and did
not indicate that he, she, or it opts to not grant the releases provided in the Plan. For the
avoidance of doubt, the Releasing Parties shall not include the Excluded Releasing Parties.
Item 2. Certifications.
By signing this Opt-Out Form, the undersigned certifies to the Court and the Debtors that:
(a)

either: (i) the undersigned is the beneficial Holder of Class 8 (Interests in Melinta
Therapeutics), or (ii) the undersigned is an authorized signatory for an entity that is the
beneficial Holder of Class 8 (Interests in Melinta Therapeutics);

(b)

the beneficial Holder has received a copy of the Disclosure Statement and the
Solicitation Package and acknowledges that the execution of this Opt-Out Form is
being made pursuant to the terms and conditions set forth therein;

(c)

that the beneficial Holder has made the same election with respect to all Class 8
(Interests in Melinta Therapeutics) Interests in, the Debtors; and

(d)

that no other Opt-Out Forms with respect to this beneficial Holder’s Class 8 (Interests
in Melinta Therapeutics) Interests in, the Debtors have been cast or, if any other OptOut Forms have been cast with respect to such Claims against, or Interests in, the
Debtors, such Opt-Out Forms are hereby revoked.

6
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Name of Holder:
(Print or Type)
Social Security (Last 4 Digits)
or Federal Tax Identification Number:
Signature:
Name of Signatory:
(If Other Than Holder)
Title:
Address:

Date Completed:

IF ELECTING TO OPT OUT OF THE THIRD-PARTY RELEASE, PLEASE COMPLETE,
SIGN, AND DATE THIS OPT-OUT FORM AND RETURN IT TO YOUR NOMINEE IN
SUFFICIENT TIME TO ALLOW YOUR NOMINEE TO PROCESS YOUR
INSTRUCTIONS ON A MASTER OPT-OUT FORM AND RETURN TO THE
SOLICITATION AGENT SO THAT IS ACTUALLY RECEIVED ON OR PRIOR TO THE
VOTING DEADLINE.

7
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INSTRUCTIONS FOR COMPLETING THIS OPT-OUT FORM
1. Capitalized terms used in the Opt-Out Form or in these instructions but not otherwise defined
therein or herein shall have the meaning set forth in the Plan, the Disclosure Statement, or the
Disclosure Statement Order, as applicable, copies of which also accompany the Opt-Out Form.
2. To ensure that your election is counted, you must complete and submit this Opt-Out Form or your
election to your Nominee by mail, electronic, or other means agreed with your Nominee.
3. Even though you are deemed to reject the Plan, you will nevertheless be deemed to consent to the
Third-Party Release set forth in Section 9.05 of the Plan unless you clearly indicate your decision
to opt out of the Third-Party Release by checking the box provided in Item 1 of the Opt-Out Form.
The Opt-Out Form must then be (a) executed and completed in accordance with these instructions
(and as explained in greater detail in the Disclosure Statement Order that was included herein) and
(b) a master Opt-Out Form containing your election must be returned by your Nominee to the
Solicitation Agent such that it is actually received by the Solicitation Agent on or prior to the
Voting Deadline.
4. If an Opt-Out Form is received after the Voting Deadline, it will not be effective. Additionally, the
following Opt-Out Form will NOT be effective:

▪

any Opt-Out Form sent to the Debtors, any indenture trustee, or the Debtors’ financial
or legal advisors;

▪

any Opt-Out Form that is illegible or contains insufficient information to permit the
identification of the Holder of the Claim;

▪

any unsigned Opt-Out Form;

▪

any Opt-Out Form that purports to alter the terms of the Third-Party Release;

▪

any Opt-Out Form submitted by an entity that does not hold a Claim or Interest in a Class
that is entitled to opt out of the Third-Party Release; and

▪

any Opt-Out Form submitted by any entity otherwise not entitled to opt out of the ThirdParty Release pursuant to the Solicitation Procedures.

5. The method of delivery of this Opt-Out Form to your Nominee is at the election and risk of each
Holder of a Claim or Interest. Except as otherwise provided herein, such delivery will be deemed
made only when the Solicitation Agent actually receives a Master Opt-Out Form from your
Nominee. For Opt-Out Forms submitted by hand, instead of effecting delivery by first-class mail,
it is recommended, though not required, that Holders of Claims or Interests use an overnight or
hand delivery service. In all cases, Holders of Claims or Interests, or their Nominees, should allow
sufficient time to assure timely delivery. The Opt-Out Form is not a letter of transmittal and may
not be used for any purpose other than, subject to the limitations set forth in the Opt-Out Form, to
opt out of the Third-Party Release. Accordingly, at this time, Holders of Claims or Interests should
not surrender certificates or instruments representing or evidencing their Claims or Interests, and
neither the Debtors nor the Solicitation Agent will accept delivery of any such certificates or
instruments surrendered together with an Opt-Out Form.
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6. This Opt-Out Form does not constitute, and shall not be deemed to be, (a) a proof of claim or (b) an
assertion or admission of a Claim or Interest.
7. Please be sure to sign and date your Opt-Out Form. If you are signing an Opt-Out Form in your
capacity as a trustee, executor, administrator, guardian, attorney in fact, officer of a corporation, or
otherwise acting in a fiduciary or representative capacity, you must indicate such capacity when
signing and, if required or requested by the Solicitation Agent, the Debtors, or the Court, must
submit proper evidence to the requesting party of your authority to so act on behalf of such Holder.
In addition, please provide your name and mailing address if it is different from that set forth on
the attached mailing label or if no such mailing label is attached to the Opt-Out Form.
8. If you hold Claims or Interests in more than one Class under the Plan you may receive more than
one Opt-Out Form or Ballot with respect to the Plan for each different Class. Each Opt-Out Form
or Ballot governs only your Claims or Interests indicated on that Opt-Out Form or Ballot, so please
complete and return each Opt-Out Form or Ballot you received.

9. After the Voting Deadline, no Opt-Out Form may be withdrawn or modified without the prior
written consent of the Debtors.
PLEASE SUBMIT YOUR OPT-OUT FORM PROMPTLY!
IF YOU HAVE ANY QUESTIONS REGARDING THIS OPT-OUT FORM, THESE OPTOUT FORM INSTRUCTIONS, OR THE PROCEDURES FOR OPTING OUT OF THE
THIRD-PARTY RELEASE, PLEASE CALL THE SOLICITATION AGENT AT (877) 6347178, WITHIN THE UNITED STATES OR CANADA, OR (424) 236-7224, OUTSIDE OF
THE UNITED STATES OR CANADA OR VIA EMAIL AT
MELINTAINFO@KCCLLC.COM.
PLEASE NOTE THAT THE SOLICITATION AGENT IS NOT AUTHORIZED TO
PROVIDE, AND WILL NOT PROVIDE, LEGAL OR FINANCIAL ADVICE.
IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE A MASTER OPTOUT FORM FROM YOUR NOMINEE ON OR PRIOR TO THE VOTING DEADLINE,
WHICH IS 4:00 P.M. EASTERN TIME ON MARCH 30, 2020, YOUR ELECTION
TRANSMITTED HEREBY WILL NOT BE COUNTED.

2
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EXHIBIT C-4
Master Class 8 Opt-Out Form with Respect to the Debtors ’ Chapter 11 Plan
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1

MASTER CLASS 8 OPT-OUT FORM WITH RESPECT TO THE
DEBTORS’ CHAPTER 11 PLAN
You are receiving this Class 8 master opt-out form (the “Master Form”) because the DTC’s
records indicate that you are a bank, broker, or other financial institution (each, a “Nominee”) that
holds equity securities in Melinta Therapeutics, Inc. (the “Class 8 Interests”) in “street name” or are
a Nominee’s agent as of February 20, 2020 (the “Record Date ”). Nominees or their agents should use
this Master Form to convey decisions to opt-out of the third-party release contained in Article IX (the
“Third-Party Release”) of the Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and Its Debtor Affiliates (as amended from time to time and including all exhibits
thereto, the “Plan”) on behalf of their Beneficial Holder clients.2
On [______], 2020, the United States Court for the District of Delaware (the “Court”) entered
the Order (I) Approving Adequacy of Debtors’ Disclosure Statement, (II) Approving Solicitation and
Notice Procedures with Respect to Confirmation of Debtors’ Proposed Plan of Reorganization, (III)
Approving Form of Various Ballots and Notices in Connection Therewith, and (IV) Scheduling Certain
Dates with Respect Thereto [Docket No. __] (the “Disclosure Statement Order”) that, among other
things, (a) approved the adequacy of the Amended Disclosure Statement for Amended Joint Chapter
11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. __] (as
amended from time to time and including all exhibits and supplements thereto, the “Disclosure
Statement”) filed with respect to the Plan and (b) authorized the above-captioned debtors and debtorsin-possession (the “Debtors”) to solicit acceptances or rejections of the Plan from Holders of Impaired
Claims who are (or may be) entitled to receive distributions under the Plan. 3

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors ’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

A “Beneficial Holder” means an entity that beneficially owns Class 8 Interests whose claims have not been
satisfied prior to the Record Date pursuant to Court order or otherwise, as reflected in the records maintained by
the Nominee.

3

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Disclosure Statement Order, as applicable.
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Pursuant to Article III of the Plan, Beneficial Holders of Class 8 Interests are not entitled to
receive any distribution or retain any property on account of their Interests in the Debtors. In
accordance with section 1126(g) of the Bankruptcy Code, Beneficial Holders of Class 8 Interests are
(a) deemed to have rejected the Plan and (b) not entitled to vote on the Plan. Beneficial Holders of
Class 8 Interests, however, have the right to, subject to the limitations set forth herein, opt out of the
Third-Party Release.
If you have any questions, you may contact the Debtors’ Solicitation Agent, Kurtzman Carson
Consultants, LLC (“KCC”), by: (a) emailing Melintainfo@kccllc.com; or (b) calling the Debtors’
restructuring hotline at (877) 499-4509, within the United States or Canada, or (917) 281-4800, outside
of the United States or Canada. Please be advised that the Solicitation Agent is not permitted to provide
legal advice.
This Master Form may not be used for any purpose other than conveying the decision regarding
the opt-out election of the Third-Party Release on behalf of your Beneficial Holder clients. If you
believe that you have received this Master Form in error please contact the Solicitation Agent
immediately at the email address or telephone number set forth above.
Nothing contained herein or in the enclosed documents shall render you or any other
entity an agent of the Debtors or the Solicitation Agent or authorize you or any other entity to
use any document or make any statements on behalf of any of the Debtors with respect to the
Plan, except for the statements contained in the documents enclosed herewith.
You are required to distribute the opt-out form contained herein (the “Opt-Out Form”)
accompanied by pre-addressed, postage-paid return envelopes, or by any other means consented to by
your Beneficial Holder clients (e.g., e-mail), to your Beneficial Holder clients immediately to enable
each such Beneficial Holder to indicate their decision to opt-out of the Third-Party Releases in a timely
fashion. Any election delivered to you by a Beneficial Holder shall not be counted as an effective
election until you complete, sign, and return this Master Form to the Solicitation Agent, so that it is
actually received by March 30, 2020 at 4:00 p.m. prevailing Eastern Time (the ” Voting
Deadline”).
Master Forms should not be sent to the Debtors or their attorneys.
PLEASE COMPLETE ITEMS 1 THROUGH 4. IF THIS MASTER FORM IS NOT SIGNED ON
THE APPROPRIATE LINES BELOW, THIS MASTER FORM WILL NOT BE VALID OR
COUNTED AS HAVING BEEN SUBMITTED.
Item 1. Certification of Authority to Make Elections . The undersigned certifies that as of the
Record Date, the undersigned (please check appropriate box):
Is a Nominee for the Beneficial Holders in the principal number of Class 8 Interests listed in
Item 2 below, or
Is acting under a power of attorney or agency (a copy of which will be provided upon
request) granted by a Nominee for the Beneficial Holders in the principal number of Class 8
Interests listed in Item 2 below, or
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Has been granted a proxy (an original of which is attached hereto) from a Nominee for the
Beneficial Holders (or the Beneficial Holders itself/themselves) in the principal number of
Class 8 Interests listed in Item 2 below,
and accordingly, has full power and authority to convey decisions to opt out of the Third-Party Release,
on behalf of the Beneficial Holders of the Class 8 Interests described in Item 2.
Item 2. Third-Party Release Opt-Out Election. The undersigned certifies that the information
provided below (including any information provided on additional sheets attached hereto) is a true and
accurate schedule of the Beneficial Holders of Class 8 Interests, as identified by their respective
account numbers, that made a decision to opt out of the Third-Party Release via e-mail, telephone,
internet application, facsimile, voting instruction form, or other customary means of conveying such
information.
Indicate in the appropriate column below the Beneficial Holder/Account Number of each Beneficial
Holder that completed and returned the Opt-Out Form and the aggregate number of Class 8 Interests
held by such Beneficial Holder/Account Number electing to opt out of the Third-Party Release or
attach such information to this Master Form in the form of the following table.
(Please complete the information requested below. Attach additional sheets if necessary.)

Amount of Class 8 Interests
Electing to Opt Out of ThirdParty Release

Beneficial Holder/Account
Number
1.
2.
3.
4.
5.
TOTAL

Item 3. Important Information Regarding The Third-Party Release.
Article IX of the Plan provides for the following Third-Party Release:
Section 9.05 Third-Party Release. As of the Effective Date, the Releasing Parties conclusively,
absolutely, unconditionally, irrevocably, and forever discharge and release (and each entity so
discharged and released shall be deemed discharged and released by the Releasing Parties) the
Released Parties, in all capacities, and their respective property from any and all Claims,
Interests, obligations, rights, suits, damages, causes of action, remedies, and liabilities
whatsoever, including any derivative claims asserted or assertable on behalf of the Debtors, the
Reorganized Debtors, or their Estates, any Claims or causes of action asserted on behalf of any
Holder of any Claim or any Interest or that any Holder of a Claim or an Interest would have
been legally entitled to assert, whether known or unknown, foreseen or unforeseen, existing or
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hereinafter arising, at law, in equity, or otherwise, that such Releasing Party would have been
legally entitled to assert in their own right (whether individually or collectively), based on or
relating to, or in any manner arising prior to the Effective Date from, in whole or in part, directly
or indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations , or
business of the Debtors, the Restructuring (as defined in the Restructuring Support Agreement),
the Chapter 11 Cases, or the Restructuring Support Agreement, the purchase, sale, transfer, or
rescission of any debt, security, asset, right, or interest of the Debtors or the Reorganized
Debtors, the making of any loan to the Debtors or the Reorganized Debtors, any royalty
arrangement with any Debtor, the subject matter of, or the transactions or events giving rise to,
any Claim against or Interest in the Debtors that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the negotiation,
formulation, or preparation of the Restructuring documents or related agreements, instruments ,
or other documents, including the Plan, the Term Sheet, the Restructuring Support Agreement,
the Definitive Documents (as defined in the Restructuring Support Agreement), or any related
agreements or instruments, or the solicitation of votes with respect to the Plan, or any other act
or omission, transaction, agreement, event, or other occurrence taking place on or before the
Effective Date; provided that nothing in the Plan shall be construed to release the Released Parties
from any claims based upon willful misconduct or intentional fraud as determined by a Final
Order.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, pursuant to
Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference each of the
related provisions and definitions contained in this Plan, and further, shall constitute the
Bankruptcy Court’s finding that the Third-Party Release is: (1) in exchange for the good and
valuable consideration provided by the Released Parties; (2) a good-faith settlement and
compromise of claims released by the Third-Party Release; (3) in the best interests of the Debtors
and all Holders of Claims and Interests; (4) fair, equitable, and reasonable; (5) given and made
after due notice and opportunity for hearing; and (6) a bar to any of the Releasing Parties
asserting any claim, Cause of Action, or liability related thereto, of any kind whatsoever, against
any of the Released Parties or their property released pursuant to the Third-Party Release.
“Released Parties” means, collectively: (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; and (b) effective solely upon the Supporting Lender Transaction Effective
Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
entities in clauses (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; and
(d) with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case
of clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such
entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds,
and all of their respective current and former officers, directors , principals, shareholders,
members, partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees.
“Releasing Parties” means, collectively, (a) (i) the Debtors; (ii) the Supporting Lenders; and (iii)
the Prepetition Agent; (b) effective solely upon the Supporting Lender Transaction Effective
Date, (i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to each of the foregoing
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parties under (a) and (b) (but subject, in the case of clause (b), to the occurrence of the
Supporting Lender Transaction Effective Date), each of their current and former affiliates; (d)
with respect to each of the foregoing entities in clauses (a) through (c) (but subject, in the case of
clause (b), to the occurrence of the Supporting Lender Transaction Effective Date), such entities’
predecessors, successors and assigns, subsidiaries, affiliates, managed accounts or funds, and all
of their respective current and former officers, directors, principals, shareholders, members,
partners, employees, agents, advisory board members, financial advisors, attorneys,
accountants, investment bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs, executors, estates, servants,
and nominees; and (e) without limiting the foregoing, each holder of a Claim against or Interest
in the Debtors (i) that voted to accept the Plan; (ii) that is conclusively presumed to accept the
Plan; (iii) that is deemed to reject the Plan and did not indicate that they opt to not grant the
releases provided in the Plan; (iv) whose vote to accept or reject the Plan was solicited but who
does not vote either to accept or to reject the Plan and, further, did not indicate that he, she, or
it, opts to not grant the releases provided in the Plan; or (v) that voted to reject the Plan and did
not indicate that he, she, or it opts to not grant the releases provided in the Plan. For the
avoidance of doubt, the Releasing Parties shall not include the Excluded Releasing Parties.
Item 4. Additional Certifications . By signing this Master Form, the undersigned certifies to the Court
and the Debtors:
(a) that the undersigned has received from each Beneficial Holder listed in Item 2 of this
Master Form (i) a completed and signed Opt-Out Form or (ii) an e-mail, recorded
telephone call, internet transmission, facsimile, voting instruction form, or other
customary means of communication conveying a decision to opt-out of the releases;
(b) that the undersigned is the Nominee (or agent of the Nominee) of the Class 8 Interests
being instructed; and

(c) that the undersigned has properly disclosed for each Beneficial Holder who submitted
Opt-Out Forms or opt-out decisions via other customary means: (A) the respective
number of the Class 8 Interests owned by each Beneficial Holder and (B) the customer
account or other identification number for each such Beneficial Holder.
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Institution:
(Print or Type)
DTC Participant Number:
Signature:
Name of Signatory:
Title:
Address:

Email:
Date Completed:

PLEASE COMPLETE, SIGN, AND DATE THIS MASTER FORM AND RETURN IT
PROMPTLY TO:
Melinta Therapeutics Balloting Center
c/o Kurtzman Carson Consultants LLC
1290 Avenue of the Americas, 9th Floor
New York, NY 10104
by first-class mail, courier, overnight delivery
service or email.
Telephone: (877) 499-4509 (U.S./Canada)
(917) 281-4800 (outside U.S./Canada)
Email: Melintainfo@kccllc.com

IF THE VOTING AGENT DOES NOT ACTUALLY RECEIVE THIS MASTER FORM ON
OR PRIOR TO THE DEADLINE, WHICH IS 4:00 P.M. EASTERN TIME ON MARCH 30,
2020, THE ELECTIONS TRANSMITTED HEREBY MAY BE COUNTED ONLY IN THE
DISCRETION OF THE DEBTORS.
IF YOU HAVE ANY QUESTIONS REGARDING THIS OPT-OUT FORM, THESE OPTOUT FORM INSTRUCTIONS, OR THE PROCEDURES FOR OPTING OUT OF THE
THIRD-PARTY RELEASE, PLEASE CALL THE SOLICITATION AGENT AT (877) 4994509, WITHIN THE UNITED STATES OR CANADA, OR (917) 281-4800, OUTSIDE OF
THE UNITED STATES OR CANADA OR VIA EMAIL AT
MELINTAINFO@KCCLLC.COM.
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INSTRUCTIONS FOR COMPLETING THIS MASTER FORM
1. Pursuant to the Disclosure Statement Order, the Debtors are soliciting elections from Class 8
Interests with respect the Third-Party Release set forth in the Plan. Capitalized terms used in the
Master Form or in these instructions but not otherwise defined therein or herein shall have the
meaning set forth in the Disclosure Statement, Disclosure Statement Order, or Plan, as applicable.
Important information regarding the Third-Party Release provided for in the Plan is included in
Item 3 of the Master Form.
2. Distribution of the Opt-Out Forms.
(a)

You should immediately distribute the Opt-Out Forms accompanied by a preaddressed, postage-paid return envelope to all Beneficial Holders of Class 8 Interests
as of the Record Date and take any action required to enable each such Beneficial
Holders to make an opt-out election timely. You must include a pre-addressed, postage paid return envelope or must certify that your Beneficial Holder clients that did not
receive return envelopes were provided with electronic or other means (consented to
by such Beneficial Holder clients) of returning their Opt-Out Form in a timely manner.

(b)

Any election delivered to you by a Beneficial Holder shall not be counted until you
complete, sign, and return this Master Form to the Solicitation Agent, so that it is
actually received by the Voting Deadline.

3. Soliciting, Receiving, and Compiling Elections. You should solicit elections from your
Beneficial Holder clients via the (a) delivery of duly completed Opt-Out Forms or (b) conveyance
of their decision to opt out of the releases via e-mail, telephone, internet application, facsimile,
voting instruction form, or other customary and approved means of conveying such information.
4. With regard to any Opt-Out Forms returned to you by a Beneficial Holder, you must: (a) compile
and validate the elections and other relevant information of each such Beneficial Holder on the
Master Form using the customer name or account number assigned by you to each such Beneficial
Holder; (b) execute the Master Form; and (c) transmit the Master Form to the Solicitation Agent.
5. Multiple Master Forms may be completed and delivered to the Solicitation Agent. Elections
reflected by multiple Master Forms will be deemed valid. If two or more Master Forms are
submitted, please mark the subsequent Master Form(s) with the words “Additional Election” or
such other language as you customarily use to indicate an additional election that is not meant to
revoke an earlier election.
6. The attached Master Form is not a letter of transmittal and may not be used for any purpose other
than to transmit elections to opt out of the Third-Party Release. Holders of Class 8 Interests should
not surrender certificates (if any) representing their Class 8 Interests at this time, and neither the
Debtors nor the Solicitation Agent will accept delivery of any such certificates transmitted together
with a Master Form.
7. This Master Form does not constitute and shall not be deemed a proof of claim or interest or an
assertion of a Claim or Interest.
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8. The Master Form must be returned to the Solicitation Agent so as to be actually received by the
Solicitation Agent on or before the Voting Deadline. The Voting Deadline is March 30, 2020, at
4:00 p.m. (Eastern Time).
9. Please be sure to sign and date your Master Form. You should indicate that you are signing a
Master Form in your capacity as a trustee, executor, administrator, guardian, attorney in fact,
officer of a corporation, or otherwise acting in a fiduciary or representative capacity and, if required
or requested by the Solicitation Agent, must submit proper evidence to the requesting party to so
act on behalf of such Beneficial Holder.
10. If a Master Form is received after the Voting Deadline and if the Voting Deadline is not extended,
it may be counted only in the discretion of the Debtors. Additionally, the following Master Forms
will not be counted:
▪

any Master Form that is illegible or contains insufficient information to permit the
identification of the Nominee;

▪

any Master Form sent to any party other than the Solicitation Agent (e.g., the Debtors or
the Court);

▪

any unsigned Master Form; or

▪

any Master Form submitted on a form other than one sent by the Solicitation Agent.

11. No fees or commissions or other remuneration will be payable to any broker, bank, dealer or other
person in connection with this solicitation. Upon written request, however, the Debtor will
reimburse you for customary mailing and handling expenses incurred by you in forwarding the
Opt-Out Forms to your client(s).
PLEASE SUBMIT YOUR OPT-OUT FORM PROMPTLY!
IF YOU HAVE ANY QUESTIONS REGARDING THIS OPT-OUT FORM, THESE OPTOUT FORM INSTRUCTIONS, OR THE PROCEDURES FOR OPTING OUT OF THE
THIRD-PARTY RELEASE, PLEASE CALL THE SOLICITATION AGENT AT (877) 4994509, WITHIN THE UNITED STATES OR CANADA, OR (917) 281-4800, OUTSIDE OF
THE UNITED STATES OR CANADA OR VIA EMAIL AT
MELINTAINFO@KCCLLC.COM.
PLEASE NOTE THAT THE SOLICITATION AGENT IS NOT AUTHORIZED TO
PROVIDE, AND WILL NOT PROVIDE, LEGAL OR FINANCIAL ADVICE.
IF THE SOLICITATION AGENT DOES NOT ACTUALLY RECEIVE THIS MASTER
OPT-OUT FORM ON OR PRIOR TO THE VOTING DEADLINE, WHICH IS 4:00 P.M.
EASTERN TIME ON MARCH 30, 2020, THE ELECTION(S) TRANSMITTED HEREBY
WILL NOT BE COUNTED.
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EXHIBIT D
Executory Contract and Unexpired Lease Notice
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1

NOTICE TO CONTRACT AND LEASE PARTIES
PLEASE TAKE NOTICE THAT on [______], 2020, the United States Court for the District
of Delaware (the “Court”) entered the Order (I) Approving Adequacy of Debtors’ Disclosure
Statement, (II) Approving Solicitation and Notice Procedures with Respect to Confirmation of Debtors’
Proposed Plan of Reorganization, (III) Approving Form of Various Ballots and Notices in Connection
Therewith, and (IV) Scheduling Certain Dates with Respect Thereto [Docket No. __] (the “Disclosure
Statement Order”) that, among other things, (a) approved the adequacy of the Amended Disclosure
Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and its
Debtor Affiliates [Docket No. __] (as amended from time to time and including all exhibits and
supplements thereto, the “Disclosure Statement”) filed in support of the Amended Joint Chapter 11
Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. __] (as
amended from time to time and including all exhibits thereto, the “Plan”) and (b) authorized the abovecaptioned debtors and debtors- in-possession (the “Debtors”) to solicit acceptances or rejections of the
Plan from Holders of Impaired Claims who are (or may be) entitled to receive distributions under the
Plan.2
The Plan, Disclosure Statement, Disclosure Statement Order, and other documents and
materials included in the Solicitation Package (except the Ballots) may be obtained from the Debtors’
claims agent, Kurtzman Carson Consultants LLC (the “Claims Agent”), by: (a) accessing the Debtors’
restructuring website at https://www.kccllc.net/melinta , (b) emailing Melintainfo@kccllc.com, or (c)
calling the Debtors’ restructuring hotline at (877) 634-7178, within the U.S. or Canada, or (424) 2367224, outside of the U.S. and Canada.
You are receiving this notice because the Debtors’ records indicate that you are a counterparty
to an Executory Contract or Unexpired Lease with the Debtors that, as of February 20, 2020 (the
“Record Date ”): (i) has not been previously assumed by the Debtors by Final Order of the Bankruptcy

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Disclosure Statement Order, as applicable.
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Court; and (ii) is not the subject of a pending motion to assume (including the Bidding Procedures
Motion).
Accordingly, the Debtors have provided you with a copy of (a) this notice, and (b) the Notice
of (I) Approval of Adequacy of Disclosure Statement, (II) Solicitation and Notice Procedures, (III)
Objection and Voting Deadlines, and (IV) Confirmation Hearing for informational purposes.
PLEASE TAKE FURTHER NOTICE THAT Article VI of the Plan sets forth the Debtors’
proposed treatment of Executory Contracts and Unexpired Leases and the related procedures for
establishing cure amounts, if applicable.
PLEASE TAKE FURTHER NOTICE THAT, with respect to Executory Contracts and
Unexpired Leases rejected pursuant to the Plan, unless otherwise provided by a Court order, any proofs
of Claim asserting Claims arising from such rejection must be filed with the Solicitation Agent no later
than 30 days after the later of the Effective Date, the effective date of rejection, or the date notice of
such rejection is transmitted by the Debtors or the Reorganized Debtors, as applicable, to the
counterparty to such Executory Contract or Unexpired Lease. Any proofs of Claim arising from the
rejection of the Executory Contracts or Unexpired Leases that are not timely filed may be Disallowed
automatically and forever barred, estopped, and enjoined from assertion and may not be enforceable
against the Debtors or the Reorganized Debtors, without the need for any objection by the Reorganized
Debtors or any further notice to or action, order, or approval of the Bankruptcy Court, and any Claim
arising out of the rejection of the Executory Contract or Unexpired Lease may be deemed fully
satisfied, released, and discharged, notwithstanding anything in the Schedules or a proof of Claim to
the contrary.
PLEASE TAKE FURTHER NOTICE THAT, with respect to Executory Contracts and
Unexpired Leases assumed pursuant to the Plan, the Debtors shall provide a notice of the proposed
cure amount and procedures for objecting thereto in accordance with the procedures set forth in the
Plan, and the Confirmation Order shall constitute an order of the Court approving such assumptions
pursuant to sections 365(a) and 1123 of the Bankruptcy Code.
PLEASE TAKE FURTHER NOTICE THAT prior to the Effective Date (or after the
Effective Date, to the extent set forth in Article VI of the Plan), the Debtors may amend their decision
with respect to the assumption or rejection of any Executory Contract or Unexpired Lease.
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