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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Chapter 11

MELINTA THERAPEUTICS, INC., et al.,

Case No. 19-12748 (LSS)

Debtors.1

(Joint Administration Pending)

DECLARATION OF PETER MILLIGAN IN SUPPORT OF
CHAPTER 11 PETITIONS AND FIRST-DAY PAPERS
I, Peter Milligan, hereby declare under penalty of perjury that the following is true
to the best of my knowledge, information, and belief:
1.

I am the Chief Financial Officer of Melinta Therapeutics, Inc. (“Melinta

Therapeutics”) and its debtor affiliates (collectively, the “Debtors,” the “Company,” or
“Melinta”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”). To minimize any
business disruption caused by the commencement of these Chapter 11 Cases, the Debtors seek
various types of relief through “first-day” applications and motions filed contemporaneously
herewith (collectively, the “First-Day Papers”).2 I submit this declaration (this “Declaration”)
in support of the Debtors’ (a) voluntary petitions for relief under chapter 11 of title 11 of the
United States Code (the “Bankruptcy Code”) and (b) First-Day Papers. I am authorized to
submit this Declaration on behalf of the Debtors.

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Unless otherwise defined herein, capitalized terms used herein shall have the meanings ascribed to them in the
applicable First-Day Papers.
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2.

I am the Chief Financial Officer of Melinta Therapeutics. As a result of my tenure

with the Company, my review of relevant documents, and my discussions with other members of
the Debtors’ management team, I am familiar with the Debtors’ day-to-day operations, business
affairs, and books and records. Except as otherwise noted, I have personal knowledge of the
matters set forth herein and, if called as a witness, would testify competently thereto. Except as
otherwise stated, all facts set forth in this Declaration are based on my personal knowledge, my
discussions with other members of the Debtors’ management, my review of relevant documents,
or my opinion, based on my experience and knowledge of the Debtors’ operations and financial
condition. In making this Declaration, I have relied in part on information and materials that the
Debtors’ personnel and advisors have gathered, prepared, verified, and provided to me for my
use in preparing this Declaration.
3.

This Declaration is divided into two parts. Part I provides background information

about the Debtors, their business operations, their corporate and capital structures, and the
circumstances surrounding the commencement of the Chapter 11 Cases. Part II sets forth the
relevant facts in support of each of the First-Day Papers.
PART I
BACKGROUND
I.

Chapter 11 Filings
4.

On the date hereof (the “Petition Date”), each of the Debtors commenced a case

by filing a petition for relief under chapter 11 of the Bankruptcy Code. The Debtors have
requested that the Chapter 11 Cases be jointly administered.
5.

The Debtors continue to operate their business and manage their properties as

debtors and debtors-in-possession pursuant to Bankruptcy Code sections 1107(a) and 1108.

2
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6.

To date, the Office of the United States Trustee for the District of Delaware (the

“U.S. Trustee”) has not appointed a creditors’ committee in the Chapter 11 Cases, nor has any
trustee or examiner been appointed therein.
II.

The Debtors’ Businesses
A.

Introduction and History

7.

Melinta is a biopharmaceutical company focused on developing and

commercializing differentiated antibiotics. The Debtors’ mission is to stem the public health
threat posed by bacterial resistance to antibiotics through the research and creation of products
for serious gram-positive and gram-negative types of bacterial infections. Melinta currently has
four medications in its antibiotic portfolio, which are sold under the brand names Baxdela,
Vabomere, Orbactiv, and Minocin for injection.
8.

Melinta was formed as a private company in October 2000 and began operating as

a clinical-stage pharmaceutical company, focused on developing differentiated antibiotics for the
acute care and community settings to meet critical medical needs in the treatment of bacterial
infectious diseases. Melinta received regulatory approval for its first drug, Baxdela, in June
2017.
9.

In November 2017, the Company completed a reverse merger with Cempra Inc.

(“Cempra”), a publicly traded clinical-stage pharmaceutical company focused on developing
anti-infectives. In connection with the merger transaction, Cempra was renamed Melinta
Therapeutics, Inc., and Melinta Therapeutics’ common equity became publicly listed on the
Nasdaq. As a result of the merger, Melinta acquired a portfolio of development-stage drug
medications from Cempra, including solithromycin and fusidic acid. Melinta has since divested
fusidic acid and solithromycin, in light of difficulties developing and commercializing these
medications.

3
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10.

On January 5, 2018, Melinta acquired the Infectious Disease Business (“IDB” and

the purchase of the IDB by Melinta, the “MedCo Transaction”) from The Medicines Company
(“MedCo”) for consideration including, among other things: (a) $165 million in cash and $50
million in Melinta Therapeutics common equity at closing of the MedCo Transaction, (b) $25
million to be paid on each of the 12- and 18-month anniversaries of the closing of the MedCo
Transaction (such payments the “Anniversary Payments”), (c) certain royalty payments, based
on tiered net sales of the acquired medications in certain jurisdictions, and (d) the assumption of
certain liabilities owed to legacy shareholders of certain IDB-related entities and inventoryrelated liabilities. Under the MedCo Transaction, Melinta acquired certain assets related to the
IDB, which included the rights to Vabomere, Orbactiv, and Minocin for injection (including
MedCo’s interest in certain of MedCo’s IDB-related subsidiaries).
B.

Medications

11.

As noted, the Debtors’ medication portfolio comprises four commercial-stage

antibiotics (collectively, the “Medications”). As set forth in greater detail in Part I, Section II.F
below, the Debtors do not own or operate (or plan to own or operate) manufacturing facilities for
the production of any of their Medications. Instead, the Debtors work with third-party contract
manufacturers to provide the Debtors’ required raw materials, active pharmaceutical ingredients,
and finished medications. The Company manages its manufacturing contractors through a
combination of internal resources and third-party consultants.

4
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(i)
12.

Baxdela (delafloxacin)

Baxdela was approved by the FDA in June 2017, and is a novel fluoroquinolone

monotherapy that exhibits activity against both gram-positive and gram-negative3 pathogens.
13.

Baxdela was initially approved for the treatment of adult patients with acute

bacterial skin or skin structure infections (“ABSSSI”). Baxdela can be used in either an IV or
oral formulation and has broad spectrum activity, including methicillin-resistant staphylococcus
aureaus (“MRSA”). Baxdela was launched commercially to treat adult patients with ABSSSI in
early 2018.
14.

Baxdela is a Qualified Infection Disease Product under the 2012 Generating

Antibiotics Incentives Now Act (the “GAIN Act”). As a result, the marketing exclusivity period
granted by the FDA to Baxdela was ten years, as opposed to five. In the second quarter of 2019,
the Company submitted a supplemental New Drug Application (“sNDA”) for Baxdela, for the
treatment of adult patients with community-acquired bacterial pneumonia caused by designated
pathogens. On October 24, 2019, the Company announced that the sNDA had been approved by
the FDA, after an expedited review period.
15.

The Debtors license patents and patent applications related to certain components

and technology for the manufacture of Baxdela. The Company also has developed and patented
additional components and technologies related to Baxdela. As a result, the Debtors’ intellectual
property portfolio for Baxdela includes patents and pending United States patent applications and
corresponding national or regional counterpart patents or applications.

3

The terms “gram-positive” and “gram-negative” are used to differentiate between different types of bacteria.
The terms “gram-positive” and “gram-negative” refer to a given bacteria’s reaction to the gram stain procedure.
Generally, gram-negative pathogens or bacteria are more resistant to antibiotics.

5
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16.

The Company has partnered with leading multinational pharmaceutical firms for

the marketing and distribution of Baxdela in territories outside of the United States, including
Menarini IFR SrL for Europe and Asia-Pacific (excluding Japan), Eurofarma Laboratórios S.A.
for Central and South America, and with Hikma Pharmaceuticals for certain territories in the
Middle East and North Africa. On December 16, 2019, the European Commission approved
delafloxacin (marketed under the trade name Quofenix) for the treatment of ABSSSI.
Additionally, delafloxacin was also approved in certain countries in South America in 2018–
2019.
17.

As discussed in further detail in Part I, Section IV.F hereof, as part of the

Company’s strategic review process, the Debtors recently determined to suspend their efforts to
promote Baxdela in retail settings in the United States.
(ii)
18.

Vabomere (meropenem and vaborbactam)

Vabomere is an intravenous antibiotic that is a fixed-dose combination of

meropenem, a well-established carbapenem, and vaborbactam, a novel beta-lactamase inhibitor
that inhibits certain types of resistance mechanisms used by gram-negative bacteria. Vabomere
has received FDA approval for treatment of adult patients with complicated urinary tract
infections. Vabomere was specifically developed to address KPC-producing carbapenemases in
gram-negative bacteria, which is the most common cause of carbapenemase resistance in the
United States. Carbapenemase-resistant Enterobacteriaceae (“CRE”) are classified by the United
States Centers for Disease Control (“CDC”) as an urgent antimicrobial resistance threat and by
the World Health Organization (“WHO”) as a critical priority.
19.

Vabomere is also a designated Qualified Infection Disease Product and with its

approval by the FDA, Vabomere was also deemed eligible for a ten-year marketing exclusivity
period under the GAIN Act. The Company has developed and patented additional components

6
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and technologies related to Vabomere and the Debtors’ intellectual property portfolio for
Vabomere includes patents and pending United States patent applications and corresponding
national or regional counterpart patents or applications.
20.

The Company has partnered with Menarini IFR SrL to market Vabomere in

Europe and Asia-Pacific (excluding Japan). On November 20, 2018, the European Commission
approved Vabomere for use in adult patients with complicated intra-abdominal and complicated
urinary tract infections, hospital-acquired pneumonia including ventilator associated pneumonia,
bacteraemia that occurs in association with any of these infections, and infections due to aerobic
gram-negative organisms where treatment options are limited. The Company continues the
launch of Vabomere with a sales force that interacts primarily within the hospital space with
infectious disease and critical care physicians, microbiologists, and clinical pharmacists.
(iii)
21.

Orbactiv (oritavancin)

Orbactiv is a long-acting lipoglycopeptide IV antibiotic that allows single-dose

infusion for the treatment of adult patients with ABSSSI caused or suspected to be caused by
susceptible gram-positive bacteria, including MRSA. Orbactiv provides an alternative to hospital
admission or multiple days of therapy in the outpatient setting given the entire course of therapy
is administered as a single-dose infusion.
22.

In contrast to the current standard of care (six to ten days of IV therapy), single-

dose ABSSSI therapy with Orbactiv increases patient convenience, ensures patient adherence
with a single dose course of treatment, and allows for treatment in alternative, lower-cost care
settings (i.e., outside of the hospital).
23.

Orbactiv is a Qualified Infection Disease Product and consequently, the FDA

granted Orbactiv a ten-year marketing exclusivity period. The Debtors license patents and patent
applications related to certain components and technology related to Orbactiv. The Company

7
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also has developed and patented additional components related to Orbactiv and the Orbactiv
intellectual property portfolio includes patents and pending United States patent applications and
corresponding national or regional counterpart patents or applications. The Company markets
Orbactiv through its hospital and sales force infrastructure.
(iv)
24.

Minocin for Injection

Minocin for injection is an IV antibiotic of the tetracycline class with broad-

spectrum activity against gram-positive and gram-negative pathogens. A new formulation was
launched in 2015, which improved tolerability and convenience in administration, owing to a
smaller required infusion volume.
25.

Minocin for injection is one of the few agents approved for the treatment of

Acinetobacter infections, which are commonly seen in critically ill patients. Acinetobacter is
listed as a critical priority pathogen by the WHO and carbapenem-resistant Acinetobacter is
categorized as an urgent threat by the CDC.
III.

The Debtors’ Corporate and Capital Structures
26.

Melinta Therapeutics owns 100% of the outstanding equity interests in each of the

other Debtors. A corporate organization chart depicting the ownership structure of the Debtors
and their non-Debtor affiliates is attached hereto as Exhibit A.
27.

As of the Petition Date, the aggregate, outstanding principal amount of the

Debtors’ long-term funded indebtedness was approximately $213.3 million, consisting of:
(a) approximately $133.3 million in outstanding principal amount of senior secured loans under
the Deerfield Facility Agreement (as defined herein); and (b) $80 million in outstanding
principal amount of subordinated convertible loans under the Vatera Loan Agreement (as defined
herein).

8
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A.

The Deerfield Facility

28.

On January 5, 2018, in connection with the MedCo Transaction, Melinta

Therapeutics, as borrower, and the other Debtors, as guarantors, entered into a Facility
Agreement (as amended by the 2019 Deerfield Facility Amendment,4 and as further amended,
supplemented, or otherwise modified from time to time in accordance with the terms thereof, the
“Deerfield Facility Agreement” and the credit facility thereunder, the “Deerfield Facility”)
with Cortland Capital Market Services LLC as agent (the “Deerfield Facility Agent”) and
certain affiliates of Deerfield Management Company, L.P. as lenders (collectively, “Deerfield”
and together with the Deerfield Facility Agent, the “Prepetition Secured Parties”). The
Debtors’ obligations under the Deerfield Facility Agreement are secured by liens on substantially
all of the Debtors’ tangible and intangible assets, other than certain customary excluded property.
This collateral includes the stock owned by Melinta Therapeutics in the Debtor subsidiaries.
29.

The Deerfield Facility Agreement provides for a credit facility of up to $200

million. In connection with the closing of the MedCo Transaction, Deerfield made an initial
disbursement of approximately $147 million. The proceeds of this initial disbursement were used
to extinguish certain then-existing debt, fund the up-front cash purchase price for the MedCo
Transaction, and provide working capital. In addition to the initial disbursement, the Deerfield
Facility Agreement also provides for $50 million in subsequent disbursement commitments. The
subsequent disbursement commitments are available through January 4, 2020, but are subject to

4

“The 2019 Deerfield Facility Amendment” is that certain First Amendment dated as of January 14, 2019,
entered into in connection with the Debtors’ entry into the Vatera Loan Agreement (as defined below). The
2019 Deerfield Facility Amendment amended the Deerfield Facility Agreement to permit the Debtors’ entry
into the Vatera Loan Agreement, the funding of the initial disbursements thereunder, and the related issuance of
equity to the Vatera Parties (as defined below). In addition, the 2019 Deerfield Facility Amendment amended
certain covenants in the Deerfield Facility Agreement. Finally, as a result of the 2019 Deerfield Facility
Amendment, Deerfield is permitted to convert up to $74 million in loans under the Deerfield Facility into shares
of Melinta Therapeutics’ common stock as described in paragraph 31 below.

9
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the Company’s satisfaction of certain conditions precedent, including, most significantly, the
Company’s achievement of annualized net sales of at least $75 million over the two preceding
fiscal quarters.
30.

The loans under the Deerfield Facility bear cash-pay interest at 11.75% and

mature on January 5, 2024. The loans are subject to a three-year “no-call” period (i.e., through
January 5, 2021) and, thereafter, may be prepaid, subject to a specified prepayment fee. The
prepayment fee is calculated as a percentage of the annual interest expense on the loans being
prepaid.5 In addition, the Deerfield Facility Agreement requires the Company to pay as an “exit
fee” an amount in cash equal to 4% of any loans paid, repaid, redeemed, or prepaid at any time
(including as a result of the Company’s bankruptcy).6
31.

The Deerfield Facility Agreement permits Deerfield to convert up to $74 million

in principal amount of the loans thereunder into shares of the Company’s common stock at a
minimum conversion price equal to 95% of the lesser of (a) the closing price of the Company’s
common stock on the trading day prior to the conversion and (b) the average volume-weighted
price of the Company’s common stock on the three trading days preceding the conversion,
subject in each case to a floor of $5.15 per share. Deerfield converted approximately $14.5
million of loans into shares of common stock in calendar year 2019, thus reducing the
outstanding principal amount of the loans from approximately $147.8 million to $133.3 million.
32.

In connection with entry into the Deerfield Facility Agreement, the Company

issued to Deerfield seven-year warrants to purchase 758,573 shares of Melinta Therapeutics’
common stock at an exercise price of $82.50.
5

The specified percentage is 75% for the period January 6, 2021, to January 5, 2022; 50% for the period January
6, 2022, to January 5, 2023, and 25% after January 5, 2023.

6

This exit fee was initially 2%, but was increased to 4% as part of the 2019 Deerfield Facility Amendment.

10
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33.

The Deerfield Facility Agreement imposes numerous affirmative, negative, and

financial covenants on the Company, including the following:


the Company must realize net revenue from product sales of at least $63.75
million for the year ending December 31, 2019;



the Company’s audited financial statements for 2019 and thereafter must not
contain a “going-concern” qualification; and



the Company must maintain a minimum cash balance of $40 million through
March 31, 2020, and a minimum cash balance of $25 million thereafter.

These covenants are discussed in greater detail in Part I, Section IV.C hereof.
B.

The Vatera Loan Agreement

34.

On December 31, 2018, Melinta Therapeutics, as borrower, and the other Debtors,

as guarantors, entered into a senior subordinated convertible loan agreement (as amended,
supplemented, or otherwise modified from time to time, the “Vatera Loan Agreement” and the
facility governed thereby, the “Vatera Facility”) with Vatera Healthcare Partners LLC
(“Vatera”) and Oikos Investment Partners LLC (formerly known as Vatera Investment Partners
LLC) ( “Oikos”7 and, together with Vatera, the “Vatera Parties”). The obligations under the
Vatera Loan Agreement are unsecured and are subordinated in right of payment to the
obligations under the Deerfield Facility Agreement.
35.

At its inception, the Vatera Loan Agreement provided for up to $135 million in

convertible loans. The Company made an initial borrowing of $75 million on February 22, 2019,
and, simultaneously, Deerfield was deemed to have funded an additional $5 million in
convertible loans. The remaining $60 million in commitments under the Vatera Loan Agreement

7

Oikos is a former affiliate of Vatera that has no economic interest in the Vatera Facility, by virtue of (a) not
having funded any portion of the initial disbursements and (b) the termination of all unfunded commitments
owned by Oikos. However, under the terms of the Vatera Loan Agreement, Oikos has certain consent rights
with respect to amendments and waivers of the Vatera Loan Agreement.

11
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were originally available on or prior to July 10, 2019. As discussed in greater detail in Part I,
Section IV.C below, the Company and the Vatera Parties amended the Vatera Loan Agreement
in June 2019 to, among other things, extend the period during which the Company could borrow
the remaining unfunded commitments through October 31, 2019. In exchange, the amount of the
unfunded commitments was reduced from $60 million to $27 million. The amendment also
removed the condition precedent to borrowing the remaining commitments that no default be
reasonably expected to occur under the Deerfield Facility Agreement; however, the amendment
did not remove the conditions to funding that no default be reasonably expected to occur under
the Vatera Loan Agreement or that no default had actually occurred under either the Deerfield
Facility Agreement or the Vatera Loan Agreement.
36.

The loans under the Vatera Facility are convertible (at Vatera’s option) into either

common stock of the Company or preferred stock of the Company. Such preferred stock is nonparticipating, non-voting stock with no dividend rights, but with a liquidation preference equal to
the amount of the Vatera Facility converted into preferred equity.
37.

The Vatera Facility bears interest at 5% per year, payable 50% in cash and 50% in

kind. The Vatera Facility has a 1% exit fee on funded amounts that are repaid or converted and a
3% exit fee on amounts that are unfunded, payable upon repayment in full or conversion in full
of the Vatera Facility. The obligations under the Vatera Facility mature on January 6, 2025. As
of the Petition Date, the outstanding principal amount of the loans under the Vatera Facility was
approximately $80 million.
38.

The Vatera Loan Agreement imposes numerous affirmative, negative, and

financial covenants on the Debtors. The financial covenants imposed by the Vatera Loan
Agreement are substantially comparable to those set forth in the Deerfield Facility Agreement,

12
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except that the financial covenants in the Vatera Loan Agreement are approximately 10% less
restrictive than the corollary covenants in the Deerfield Facility Agreement.
C.

Equity

39.

Melinta Therapeutics has a single series of equity, namely, its common stock,

outstanding. As of November 6, 2019, there were 13,750,691 outstanding shares of Melinta
Therapeutics’ common stock. The common stock trades publicly on the Nasdaq under the ticker
symbol “MLNT.” On December 26, 2019, the last trading day prior to the Petition Date, Melinta
Therapeutics’ common stock closed at $1.49 per share. In addition to the warrants issued to
Deerfield, the Company also has approximately 8,108 warrants that expire in December 2024,
with an exercise price of $166.50. As of the Petition Date, all of Melinta Therapeutics’ warrants
are out of the money.
IV.

Events Precipitating the Chapter 11 Cases
A.

Challenging Market Conditions

40.

The market for antibiotics has faced significant financial-related challenges in

recent years. The costs associated with bringing an antibiotic medicine to market can total
hundreds of millions of dollars, and physicians are often reluctant to prescribe novel antibiotics
for fear that over-prescription of such medicines will cause the targeted pathogens to develop
antibiotic resistance. As such, prescribers will often use potentially less effective, and often more
toxic, generic antibiotics to preserve the effectiveness of the novel agent. And, when new
antibiotic medicines are prescribed, they generally do not command high prices or high
reimbursement rates, in part due the pricing expectations set by lower-cost generic antibiotics.
Given the high cost of bringing antibiotic medications to the market and the limited returns,
many large drug manufacturers have left the antibiotics industry over the last several years.
Other smaller, antibiotic-specific firms have dissolved or sought chapter 11 protection. This

13

60124/0001-18848199v1

A-13

Case 1:20-cv-00600-MN
Case 19-12748-LSS
Document Doc
26-117Filed
Filed
11/30/20
12/27/19Page
Page
14 of
14518
of 77
PageID #: 1272

industry-wide strain has caused a contraction in antibiotics producers’ access to the capital
markets.
41.

Like many antibiotics companies, the Company’s financial position has become

increasingly strained in recent quarters. The Company’s efforts to develop and commercialize its
approved Medications have been costly, and the Company has borrowed substantial debt to
continue to fund these efforts. For this reason, and in light of the financial covenants contained in
the documents governing the Company’s funded indebtedness, slow revenue growth in the
antibiotic sector placed the Company in financial difficulty.
42.

In response to this, the Company undertook significant operational and strategic

initiatives in order to grow revenue, manage costs, and preserve liquidity.8 In order to reduce its
operating expenditures, for example, the Company undertook a 20% workforce reduction in the
fourth quarter of 2018, and wound down its research and discovery functions. In addition, the
Company undertook various initiatives to raise interest regarding the state of the antibiotic
industry.
43.

In the first quarter of 2019, the Company executed several new strategic

commercial initiatives aimed at increasing sales of its antibiotic portfolio. These commercial
initiatives included the engagement of a contract sales organization to sell Baxdela in a retail
setting, changes in the Company’s commercial leadership team, amending the Company’s
existing compensation plan for sales representatives, enhanced patient support and sampling
programs, and evolving the Company’s targeting strategy for retail sales. The Company also
interfaced with a number of potential long-term or high-volume buyers, including the United
States Biomedical Advanced Research and Development Authority. While the Company made

8

The strategic initiatives are described in greater detail in Part I, Sections IV.C and IV.F hereof.
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progress with these potential buyers, the parties were ultimately unable to reach agreement on
the terms of a transaction.
44.

The Company’s Medications have failed to generate levels of revenue necessary

to cover its costs. As a result, the Company has incurred substantial losses from operations each
year since its inception. This combination of slow sales growth, high up-front development costs,
substantial distribution costs, and significant debt has strained the Company’s balance sheet,
leaving the Company with insufficient liquidity and access to capital to successfully execute its
go-forward business plan, absent a financial restructuring.
B.

The MedCo Transaction and the MedCo/Rempex Litigation

45.

These challenges have been amplified by significant ongoing litigation

comprising two related lawsuits in the Delaware Court of Chancery stemming from the MedCo
Transaction (the “MedCo/Rempex Litigation”). In the MedCo/Rempex Litigation, certain
plaintiffs assert that the Company wrongly withheld payment of $80 million deferred purchase
price obligations and assumed liabilities due in connection with the MedCo Transaction. This
asserted liability comprises two components. First, MedCo asserts that Melinta unjustifiably
refused to pay $25 million in deferred purchase price on each of the 12- and 18-month
anniversaries of the closing date of the MedCo Transaction (i.e., January 7, 2019, and July 7,
2019, respectively). Second, MedCo asserts that Melinta wrongly failed to satisfy an assumed
liability under the purchase and sale agreement governing the MedCo Transaction (the “MedCo
PSA”)—namely, MedCo’s obligation to make a $30 million “milestone” payment to the
shareholders of Rempex Pharmaceuticals, Inc. (“Rempex”) (a company MedCo acquired in
2013 and subsequently sold to Melinta in the MedCo Transaction) upon the European Medicines
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Agency’s9 approval of Vabomere. The designated representative of the former Rempex
shareholders, Fortis Advisors, LLC (“Fortis”), has also asserted a direct claim against Melinta in
respect of the same obligation, arguing that it is entitled to enforce the milestone payment as an
asserted third-party beneficiary of the MedCo PSA; this claim has been dismissed.
46.

Melinta does not deny that it withheld these payments. It contends, however, that

it is entitled to set off against these obligations significant affirmative claims it has asserted
against MedCo for breach of contract and fraud relating to the MedCo Transaction. In particular,
Melinta asserts that certain of MedCo’s representations and warranties in the MedCo PSA—
including that MedCo operated its IDB business in the ordinary course prior to closing, that
financial statements provided to Melinta were prepared in accordance with GAAP, and that
MedCo was not in default under any material contracts—were knowingly false. Melinta claims
at least $80 million in damages on account of these misrepresentations and asserts that it is
entitled to set off these damages against the $50 million in deferred purchase price and the $30
million milestone payment otherwise due under the MedCo PSA.
47.

The Delaware Chancery Court scheduled a hearing in September 2019 to

consider various pleadings-stage motions in the MedCo/Rempex Litigation, including, most
significantly, MedCo’s motion for judgment on the pleadings in respect of its claim against
Melinta for failing to pay the $30 million milestone payment under the MedCo PSA. Given
Melinta’s financial circumstances, Melinta requested that MedCo agree to adjourn the September
2019 hearing to permit the parties time to discuss the potential for a consensual restructuring.
MedCo agreed and, as a result, all matters between Melinta and MedCo that were previously
scheduled for hearing in September 2019 were adjourned to a date to be determined. Fortis did

9

The European Medicines Agency is the European Union’s counterpart to the United States FDA.
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not agree to adjourn the hearing; consequently, certain matters involving Fortis—including
Fortis’s motion for judgment on the pleadings in respect of its claims against MedCo and
Melinta’s motion to dismiss Fortis’s claim against Melinta—went forward, with the court
dismissing Fortis’s claim against Melinta.
48.

Irrespective of the legal merits of the parties’ competing positions in the

MedCo/Rempex Litigation, the fact remains that the MedCo Transaction has proven far less
valuable than projected at the time of the transaction, and the IDB assets Melinta acquired from
MedCo have significantly underperformed projections furnished by MedCo. Melinta believes
that the projections furnished by MedCo in connection with the acquisition of the IDB
Business—which constitutes three of the four Medications in Melinta’s portfolio—were unduly
optimistic and were predicated on materially incorrect assumptions. By way of illustration,
MedCo’s projections assumed that a new formulation for Orbactiv would be launched in 2019.
In reality, MedCo had not yet initiated the patient study necessary to obtain FDA approval of the
new formulation, making it impossible to launch the new formulation on the timeline MedCo’s
projections suggested. Similarly, MedCo’s projections assumed significant sales of Vabomere
for infections caused by pathogens that are not among the indications for which Vabomere has
been approved. These projections, prepared by MedCo, regarding the anticipated performance of
the IDB, informed the parties’ determinations as to the amount of purchase consideration the
Debtors paid for the IDB. The underperformance of the IDB assets relative to MedCo’s
projections and the Company’s borrowing associated with the MedCo Transaction, are critical
drivers of the Debtors’ current financial predicament.
C.

Covenant Compliance

49.

In light of the foregoing challenges and despite its substantial and significant

efforts to increase revenue and net sales, the Company has struggled to comply with its financial
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covenants. Following slow 2018 results, the Company determined in late 2018 that it would
likely require covenant relief from Deerfield, particularly in respect of the “going-concern”
covenant. At this time, in addition to the operational initiatives described in Part I, Section IV.A
hereof, the Company began to explore financial options, which ultimately culminated in the
Company’s entry into the Vatera Loan Agreement and the 2019 Deerfield Facility Amendment.
50.

However, given slow sales growth in the first quarter of 2019, it became apparent

that the Company would require (a) additional liquidity to fund operations or (b) further relief
from financial and other covenants under its prepetition credit facilities. Over the course of 2019,
the Company considered and pursued numerous strategic alternatives to these ends, which
included accessing additional capital through the debt and equity markets.10
51.

Despite evaluating several potential new-money transactions, the Company was

ultimately unable to agree to the terms of either a debt or equity transaction that would provide
the Company sufficient capital on acceptable terms. The Company also responded to numerous
inbound proposals from parties interested in strategic transactions with the Company. The
Company pursued these proposals diligently, but was ultimately unable to finalize a transaction
that would have been acceptable to its key stakeholders.
52.

In light of these developments, the Company commenced discussions with

Deerfield and the Vatera Parties during the second quarter of 2019 with the twin objectives of (a)
accessing additional borrowings under the Vatera Loan Agreement and (b) obtaining covenant
relief under both facilities. Deerfield was amenable to granting the Company the covenant relief
the Company requested—including relaxing the minimum-sales covenant and suspending the

10

The Company also underwent significant management changes during this time, including the resignation of its
Chief Executive Officer, John Johnson.
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requirement that the Company’s audited financial statements for fiscal years 2019 and 2020
contain no “going-concern” qualification. Deerfield conditioned these agreements, however, on
(i) the Vatera Parties’ agreement to analogous amendments to the corollary minimum-sales and
“going-concern” covenants under the Vatera Loan Agreement and (ii) the funding of $60 million
in subsequent disbursements under the Vatera Loan Agreement. The Company was unable to
satisfy these conditions, however. Subsequently, in June 2019, the Company issued a borrowing
notice to the Vatera Parties for $25 million (representing the first tranche of the unfunded
commitments then available under the Vatera Loan Agreement). The Vatera Parties responded
with a letter from counsel questioning the Company’s satisfaction of the conditions precedent to
the requested borrowing and emphasizing that the Vatera Parties would not consider waiving or
otherwise relaxing such conditions. Despite further negotiations between the Company and the
Vatera Parties, the Vatera Parties held firm in their refusal to advance the $60 million in
subsequent disbursements then available under the Vatera Loan Agreement, thus also negating
Deerfield’s agreement to modify the relevant covenants in the Deerfield Facility Agreement.
53.

As a result of the Vatera Parties’ unwillingness to amend the Vatera Facility

Agreement to allow the Company to access the $60 million in unfunded commitments then
available under the Vatera Loan Agreement, the Company negotiated a limited amendment of
the Vatera Loan Agreement under which (among other things) the Vatera Parties agreed to
extend the availability period of the unfunded commitments from July 10, 2019, to October 31,
2019, in exchange for the Company’s agreement to reduce the amount of unfunded commitments
from $60 million to $27 million. The Vatera Parties also agreed, pursuant to that amendment, to
eliminate the condition precedent to borrowing the unfunded commitments that the Company not
reasonably expect a default or event of default to occur under the Deerfield Facility Agreement.
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The amendment did not, however, eliminate the condition precedent that the Company not
reasonably expect a default or event of default to occur under the Vatera Loan Agreement itself.
Because the Company was reasonably likely to default on the Vatera Loan Agreement—among
other things, the Company anticipated a “going-concern” qualification in its audited financial
statements for fiscal year 2019—the Company did not satisfy the conditions precedent for
borrowing the unfunded commitments under the Vatera Loan Agreement and, accordingly, those
commitments expired on October 31, 2019.
54.

During the third quarter of 2019, given the Company’s failure to obtain additional

liquidity or meaningful covenant relief from its lenders, the Debtors concluded that they likely
may breach one or more of these covenants by the first quarter of 2020, leading to an event of
default under the Deerfield Facility. For example, the Debtors expect that their audited financial
statements for fiscal year 2019 likely will contain a “going concern” qualification.
D.

Consideration of Strategic Alternatives and Marketing Process

55.

By the third quarter of 2019, the Company was facing a confluence of factors—

diminishing liquidity, lack of access to additional capital, potential near- to- medium-term
covenant defaults, and a potential near-term judgment in the MedCo/Rempex Litigation—that
threatened the Company’s ability to remain in compliance with the covenants set forth in the
Deerfield Facility Agreement and the Vatera Loan Agreement. In view of these circumstances,
the Company determined that a more comprehensive restructuring solution might be required
and, accordingly, launched a review of strategic alternatives. Thus, over an approximately fourmonth period, the Company, assisted by its professional advisors, canvassed and evaluated a
wide array of potential restructuring alternatives, including a sale of all or a portion of the
Company’s business, third-party financing alternatives, a “standalone” restructuring of the
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Company’s balance sheet, and various permutations of the foregoing. The Company considered
both in- and out-of-court implementation alternatives.
(i)
56.

Third-Party Marketing Process

The Company and Jefferies11 launched a formal marketing process in mid-

September.12 The marketing process solicited indications of interest for both potential buyers and
parties interested in providing financing to the Debtors. The Company and Jefferies contacted or
were contacted by 77 parties with respect to a sale transaction, including 48 potential strategic
buyers and 29 financial buyers.13
57.

Of the 77 potential bidders with whom the Debtors and Jefferies had contact, 30

executed NDAs and were provided access to a dataroom containing confidential information
regarding the Debtors, their business, and the Debtors’ assets. Of these 30 parties who had access
to the dataroom, 18 expressed further interest in participating in a transaction, and had further
discussions with the Debtors, Jefferies, and Skadden, regarding potential transactions.

11

The Company’s restructuring advisors are Skadden, Arps, Slate, Meagher & Flom LLP (“Skadden”) and Cole
Schotz P.C. as legal counsel, Jefferies LLC (“Jefferies”) as investment banker and financial advisor, and
Portage Point Partners, LLC. The Company retained Jefferies in the third quarter of 2019.

12

Preliminary feedback from potential buyers indicated that the majority of potential buyers were interested in
purchasing the Company’s hospital assets (Vabomore, Orbactiv, and Minocin for injection) in connection with a
potential transaction. For this reason, the Company and Jefferies began a “Baxdela-only” marketing process,
during which they contacted 33 strategic and financial parties with respect to a transaction involving only
Baxdela. The Company invited potential bidders to submit offers for various combinations of assets, including
bids for only the hospital assets.

13

The Company and Jefferies also reached out to 47 potential capital providers, with six signing non-disclosure
agreements (“NDAs”) and gaining access to the Company’s virtual dataroom established in connection with the
sales and marketing process. None of these potential capital providers submitted an indication of interest (as
defined below).
(cont’d)
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58.

The Debtors and Jefferies established October 24, 2019, as a deadline for

submission of initial indications of interest from potential transaction counterparties.14 On
October 24, 2019, the Debtors received three indications of interest from interested parties, each
of which proposed a purchase of the Debtors’ assets. Following the October 24 deadline, one
additional party provided an indication of interest for the Assets.15 The Debtors and their
advisors worked with the parties submitting the indications of interest to refine and progress the
offers set forth therein. This process involved numerous management meetings, telephonic and
in-person conversations, and responses to extensive diligence requests. A number of parties
contacted by the Company and Jefferies (including multiple parties who submitted an indication
of interest) have indicated that they remain interested in a transaction with the Company, but that
they require additional time to be fully prepared to transact.
(ii)
59.

Discussions with Stakeholders

As the third-party marketing effort progressed, the Company engaged in dialogue

with its principal stakeholders concerning the Company’s strategic review process and
stakeholders’ interest in participating in one or more transaction alternatives. The Company
executed non-disclosure agreements with Deerfield, Oikos, Vatera, and MedCo; provided each
party information on the progress of the Debtors’ marketing-efforts and the indications of
interest submitted by bidders; and afforded certain such parties access to the Debtors’ virtual
dataroom for purposes of evaluating a potential transaction.

14

The Debtors had initially set an earlier deadline for indications of interest, but extended this deadline to
accommodate potential bidders’ timelines.

15

Consistent with their overarching objective of achieving the higher or otherwise best transaction offer possible,
the Debtors and Jefferies decided against rigid enforcement of the indication of interest deadline and instead
elected to continue engaging with certain parties who expressed interests in a transaction.
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60.

Among other efforts, the Debtors attempted to solicit Oikos’ and/or Vatera’s

interest in sponsoring an in- or out-of-court restructuring transaction. The Company met with
Oikos and its advisors in early September 2019 to discuss the Company’s circumstances and
present an illustrative term sheet for an Oikos-sponsored recapitalization transaction. Oikos
responded several days later, declining to participate in any such transaction and further
disclaiming any direct debt or equity stake in the Company. In mid-October 2019,16 the
Company met telephonically with Vatera and presented a similar illustrative term sheet. The
Company has continued to respond to due-diligence and other inquiries from Vatera and its
advisors. In addition, several weeks before the Petition Date, Vatera informed the Company that
it had identified an investor that it believes may be willing to provide capital to refinance the
Deerfield Facility. The Company promptly executed a non-disclosure agreement with, and
provided dataroom access to, that investor.
61.

Similarly, in an effort to broker a consensual accord and thereby limit the time

and expense associated with potential litigation in a chapter 11 proceeding, the Company
developed, and presented to Deerfield, Vatera, and MedCo, an illustrative framework for a
consensual restructuring transaction. Given differing views among the various constituents in the
Debtors’ capital structure, the Debtors were unable to achieve the level of consensus required to
implement this proposal.
E.

Restructuring Support Agreement

62.

In the weeks following the deadline for the submission of initial indications of

interest, the Company and its advisors reviewed the indications of interest, discussed other

16

Although the Company requested that Vatera execute an NDA in early September, Vatera declined to do so
until mid-October.
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transaction alternatives, and considered the benefits and challenges associated with each proposal
and each bidder’s diligence and timing requirements. In light of these considerations and the
challenges facing the Debtors, the Debtors determined that the value-maximizing option was to
pursue the transaction proposed by Deerfield.
63.

Thus, on December 27, 2019, the Debtors and Deerfield, in its capacity as holders

of 100% of the claims under the Deerfield Facility entered into a Restructuring Support
Agreement (the “Restructuring Support Agreement”). Pursuant to the Restructuring Support
Agreement, the Debtors intend to file in the coming days a chapter 11 plan of reorganization and
accompanying disclosure statement. The Plan will reflect the terms of the Restructuring Support
Agreement and will provide for the consummation of the transactions set forth therein (the
“Supporting Lender Transactions”), including the exchange of $140 million of claims under
the Deerfield Facility for 100% of the equity in the reorganized debtors.
64.

Among other things, the Restructuring Support Agreement provides that the

Prepetition Secured Parties will support the Debtors’ restructuring efforts as set forth in the
Restructuring Support Agreement and consent to the Debtors’ use of cash collateral. In
exchange, the Debtors will generally seek approval of a chapter 11 plan of reorganization and
complete their restructuring efforts in accordance with the terms and milestones contained in the
Restructuring Support Agreement and otherwise comply with the requirements set forth in the
Restructuring Support Agreement.
65.

While the Restructuring Support Agreement provides an actionable path to

reorganization, the Debtors’ goal from the outset of these Chapter 11 Cases is to maximize the
value of their assets for the benefit of all stakeholders. To this end, and as contemplated by the
Restructuring Support Agreement, the Debtors are seeking entry of an order (the “Bidding
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Procedures Order”) approving the bidding and sale procedures related to the sale of the
Debtors’ assets (the “Bidding Procedures”). This process represents a continuation of the
Debtors’ prepetition marketing process, as described more fully herein, with the Supporting
Lenders effectively serving as a stalking-horse bidder. As set forth in detail in the Bidding
Procedures, the Debtors will consider alternative proposals structured as either a plan of
reorganization or a sale pursuant to section 363 of the Bankruptcy Code (a “Section 363 Asset
Sale”). Upon receipt of the bids, the Debtors (in consultation with the Consultation Parties) will
review all transaction proposals and determine whether to proceed with the Supporting Lender
Transaction, or to pursue a third-party bid. In the event that the transaction is structured as a
Section 363 Asset Sale, the Debtors will prosecute a liquidating plan, with the proceeds of such
Sale being distributed to creditors in accordance therewith. In the event that the Debtors elect not
to pursue the Supporting Lender Transaction, the Supporting Lenders will be entitled to an
Expense Reimbursement, as set forth in the Bidding Procedures Order.
F.

Efforts to Streamline Operations

66.

In the months leading up to the Petition Date, the Company undertook a review of

its operational footprint, with the simultaneous goals of preserving liquidity and maximizing the
value of the Debtors’ assets for the benefit of stakeholders, and maintaining sufficient liquidity to
continue their operations and fund their reorganization efforts. This review focused on
streamlining the business and carefully managing liquidity.
67.

While increased sales of Baxdela and Vabomere have driven growth in the

Company’s top-line revenue, the ongoing sale and promotion of the Medications has been costly
in part because the Company has historically promoted its Medications in both hospital and retail
settings, with distinct sales teams and support infrastructure for each. Through the process of
marketing its assets, the Company received substantial third-party interest in Vabomere,
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Orbactiv, and Minocin. While the Company received interest in the Baxdela medication itself, no
parties expressed an actionable interest in the Company’s sales and marketing infrastructure
supporting Baxdela.
68.

For this reason, the Company decided to suspend the United States sales and

marketing operations with respect to Baxdela. This wind-down process involved the elimination
of approximately 35 positions in the Debtors’ Baxdela sales force, as well as approximately 26
other positions throughout the organization. The Debtors announced this reduction-in-force on
December 12, 2019, and provided the effected employees 60 days’ notice of termination in
compliance with the Company’s obligations under applicable WARN statutes.
PART II
FIRST-DAY PAPERS
69.

To facilitate their restructuring efforts, the Debtors have filed the First-Day

Papers, each as listed on the attached Exhibit B, concurrently with this Declaration and
respectfully request that this Court enter the proposed orders granting such First-Day Papers. I
have reviewed each of the First-Day Papers and proposed orders (including the exhibits thereto)
and the facts set forth therein are true and correct to the best of my knowledge, information, and
belief. I believe that the relief sought in each First-Day Paper (a) is vital to enable the Debtors to
make the transition to, and operate in, chapter 11 with minimum interruption or disruption to
their businesses or loss of productivity or value and (b) constitutes a critical element in
maximizing value during these Chapter 11 Cases.
I.

Administrative Papers (Items 1 through 3)
70.

The Debtors have filed three “administrative” papers that seek to (a) jointly

administer the Chapter 11 Cases for procedural purposes only, (b) authorize the Debtors to file a
consolidated list of creditors, and (c) authorize the Debtors to retain Kurtzman Carson
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Consultants (“KCC”) as claims and noticing agent. I am familiar with customary practices with
regard to the requested relief in chapter 11 business reorganization cases and the rationale for
these papers.
A.

Joint Administration (Item 1)

71.

The Debtors are requesting that the Chapter 11 Cases be jointly administered for

procedural purposes only. As set forth above, each of the Debtors is affiliated with the others.
Joint administration of these cases will avoid the unnecessary time and expense of duplicative
motions, applications, orders, and other papers and related notices that otherwise would need to
be filed in all of the cases absent joint administration. Moreover, joint administration will relieve
this Court of the burden of entering duplicative orders and maintaining duplicative files and will
ease the burden on the U.S. Trustee in supervising these cases. Accordingly, joint administration
will save considerable time and expense for all parties in interest and this Court.
B.

Motion to File Consolidated List of Creditors (Item 2)

72.

The Debtors seek entry of an order (a) authorizing the Debtors to file a

consolidated list of creditors in lieu of submitting separate mailing matrices for each Debtor,
(b) authorizing the Debtors to redact certain personal identification information for individual
creditors, and (c) granting related relief.
73.

I believe that permitting the Debtors to maintain a single consolidated list of

creditors, in lieu of filing a separate creditor matrix for each Debtor, is warranted. Requiring the
Debtors to segregate and convert their computerized records to a Debtor-specific creditor matrix
format would be unnecessarily burdensome and result in duplicate mailings. Moreover, I believe
that cause exists to authorize them to redact address information of individual creditors because
such information could be used to perpetrate identity theft.
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C.

Application to Retain KCC as Claims and Noticing Agent (Item 3)

74.

The Debtors seek authority to retain KCC as claims and noticing agent in the

Chapter 11 Cases. I understand that requesting such appointment is required by the rules of this
Court given that the Debtors have more than 200 creditors and/or parties in interest listed on their
creditor matrix. I believe that KCC’s retention is the most effective and efficient manner of
noticing these creditors and parties in interest of the filing of the Chapter 11 Cases and other
developments in the Chapter 11 Cases. In addition, KCC will transmit, receive, docket, and
maintain proofs of claim filed in connection with the Chapter 11 Cases. Accordingly, I believe
that retention of KCC, an independent third party with significant experience in this role, to act
as an agent of this Court, is in the best interests of the Debtors and their estates and their
creditors.17
II.

Operational Pleadings (Items 4 through 12)
75.

The Debtors have filed nine “operational” pleadings that seek to (a) authorize the

Debtors to continue using their Cash Management System (as defined below), (b) authorize the
Debtors to pay Employees (as defined below), (c) authorize the Debtors to maintain insurance
coverage and pay related obligations, (d) authorize the Debtors to pay Taxes (as defined herein),
(e) authorize the Debtors to pay their Utility Companies (as defined below) and provide adequate
assurance of payment to those Utility Companies, (f) authorize the Debtors to pay their Critical
Vendors (as defined below), (g) authorize the Debtors to maintain their Customer Programs,
(h) establish procedures for trading in the Debtors equity securities, and (i) authorize the use of
Cash Collateral.

17

The Debtors intend to file a subsequent application to retain KCC to perform certain administrative services
under Bankruptcy Code section 327.
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A.

Motion to Continue Cash Management System (Item 4)

76.

The Debtors respectfully request entry of an order (a) authorizing, but not

directing, the Debtors to maintain their existing cash-management system and bank accounts;
(b) modifying certain operating guidelines relating to bank accounts set forth in the United States
Department of Justice, Office of the United States Trustee: Operating Guidelines for Chapter 11
Cases (the “U.S. Trustee Guidelines”); (c) authorizing, but not directing, the payment of related
prepetition obligations; and (d) authorizing, but not directing, the Debtors to continue using
existing checks, business letterhead, purchase orders, invoices, envelopes, promotional materials,
and other business forms and correspondence (collectively, the “Business Forms”).
77.

Cash-Management System. The Debtors maintain a cash management system (the

“Cash Management System”) that facilitates reporting, monitors collection and disbursement of
funds, reduces administrative expenses by facilitating the movement of funds and the
development of more timely and accurate balance and presentment information, and administers
the various Bank Accounts (as defined below) required to effect the collection, disbursement,
and movement of cash. Each of the Bank Accounts is subject to control agreements in favor of
the Deerfield Facility Agent, as agent for the secured parties under the Deerfield Facility
Agreement. No Debtor other than Melinta Subsidiary (as defined below) maintains bank
accounts.
78.

As of the date hereof, Debtor Melinta Subsidiary Corp. (“Melinta Subsidiary”)

maintains a cash account (Account #XXXXXX1277) at Wells Fargo Bank N.A. (“Wells
Fargo”) out of which it manages cash receipts and disbursements for the Company (the
“Operations Account”). As of the Petition Date, the Operations Account had a balance of $19.1
million.
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79.

The vast majority of the Company’s receivables are sent to a lockbox associated

with the Operations Account at Wells Fargo (Lockbox #XXXXXX1269), which is cleared to a
balance of $0 each night by transferring the balance into the Operations Account (the “Lockbox
Account”).
80.

Additionally, Melinta Subsidiary manages two zero-balance disbursement

accounts at Wells Fargo from which (a) cash disbursements for rebate payments to certain
customers are made (the “Rebate Disbursement Account”) and (b) cash distributions for
accounts payable, payroll, and related obligations are made (the “A/P & Payroll Disbursement
Account” and, together with the Rebate Disbursement Account, the “Disbursement
Accounts”). The Disbursement Accounts are funded from the Operations Account, with funds
being automatically transferred from the Operations Account to the Disbursement Accounts on a
daily basis to fund payments from the Disbursement Accounts.18 Disbursements are made from
the Disbursement Accounts by check, wire, and ACH transfers.
81.

The Debtors contract with IQVIA Inc. (“IQVIA”) to reconcile and process rebate

payments owed to customers. Pursuant to their agreement with IQVIA, once IQVIA has
reconciled the rebate amount owed to an applicable customer, the Debtors allow IQVIA to
schedule, but not authorize, automatic clearinghouse transfers (“ACH”) to those customers. The
Debtors subsequently review and authorize those payments to be paid from the Rebate
Disbursement Account in satisfaction of the rebate obligation. The Debtors typically authorize
$0 to $100,000 to be paid from the Rebate Disbursement Account each week.

18

The Debtors operate their business in the ordinary course on a consolidated basis. Most of the Debtors’
obligations that are incurred in the course of their business operations are paid for and managed by Melinta
Subsidiary. These obligations include, among other things, administrative costs, payroll, vendor payments,
customer program rebates, and other ordinary course payables. For tax purposes, Melinta Subsidiary crosscharges each Debtor in the form of management fees and information technology charges.
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82.

Melinta Subsidiary also maintains a money-market deposit account at Wells

Fargo (Account #XXXXX4558), the funds in which are invested entirely in short-term U.S.
Government and U.S. Treasury securities including bills, bonds, notes, and repurchase
agreements (the “MMDA” and, collectively with the Operations Account, the Lockbox Account,
and the Disbursement Accounts, the “Bank Accounts”).19 As such, the funds deposited in the
MMDA are highly liquid and treated by the Debtors as cash equivalents. As of the Petition Date,
the MMDA had a balance of $33.6 million.
83.

In connection with the Cash Management System, the Debtors may incur fees and

other charges (collectively, all such fees and charges, the “Bank Account Claims”) in
connection with (a) checks which have been dishonored or returned for insufficient funds in the
applicable account, and (b) any reimbursement or other payment obligations, such as overdrafts,
arising under any agreements governing the Bank Accounts, including, without limitation, any
prepetition cash management agreements or treasury services agreements (the “Bank Account
Agreements”).
84.

Business Forms. The Debtors use various Business Forms, such as checks,

invoices, and letterhead, in the ordinary course of business. Because the Business Forms were
used prepetition, they do not reference the Debtors’ current status as debtors-in-possession.
Nonetheless, most parties doing business with the Debtors will be aware of the Debtors’ status as
debtors-in-possession as a result of the publicity surrounding the Chapter 11 Cases and the notice
of commencement served on parties-in-interest.

19

The Debtors understand that Wells Fargo is a party to a Uniform Depository Agreement (“UDA”) with the U.S.
Trustee and, therefore, the Debtors are not required to seek a bond or the deposit of securities from Wells Fargo
as otherwise required under Bankruptcy Code section 345(b).
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85.

I believe that the relief sought in the Cash Management Motion is appropriate and

in the best interest of the Debtors.
B.

Payment of Employee and Payroll Obligations (Item 5)

86.

I believe that it is critically important that the Debtors continue to honor a number

of prepetition obligations to their employees in order to minimize the personal hardship that the
Debtors’ employees will suffer if those obligations are not honored as well as to prevent that
harm that could occur to the Debtors if they do not maintain employee morale. In particular, I
believe that it is necessary for the Debtors to:
(a)

pay and/or perform, as applicable, prepetition obligations to current employees
(collectively, the “Employees”), including accrued prepetition wages, salaries,
processing services related thereto, other cash, and non-cash compensation
claims, except as otherwise set forth herein (collectively, the “Employee
Claims”);

(b)

pay obligations to or on account of independent contractors (collectively, the
“Contractor Claims”);

(c)

honor and continue in the ordinary course of business, until further notice, and
pay (but not assume) the prepetition amounts associated with, the Debtors’
vacation, flex-time, parental bonding time, and holiday-time policies (collectively,
“PTO”);

(d)

honor and continue in the ordinary course of business, until further notice, and
pay (but not assume) the prepetition amounts associated with employee-benefit
plans and programs, savings and retirement plans, and workers’ compensation
plans and programs (collectively, with PTO, the “Employee-Benefit
Programs”), the most significant of which are described below, and to pay all
fees and costs in connection therewith, except as otherwise set forth herein
(collectively, the “Employee-Benefit Obligations”);

(e)

reimburse Employees and members of Melinta Therapeutics’ board of directors
for prepetition Reimbursable Expenses (as defined below), consisting of out-ofpocket expenses incurred in the ordinary course of business and pay business
expenses charged to corporate credit cards;

(f)

honor the Severance Policy and individual Severance Agreements with noninsider Employees (each as defined below); and
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(g)

pay over to the appropriate parties all prepetition withholdings from Employees
and payroll-related taxes associated with the Employee Claims and the EmployeeBenefit Obligations (the “Employee Withholdings” and, together with the
Employee Claims, the Contractor Claims, the Employee-Benefit Obligations, the
Reimbursable Expenses, and prepetition obligations under the Severance Policy
and individual Severance Agreements, the “Prepetition Employee
Obligations”).

87.

The Debtors have 200 Employees, all of whom work full time. The Debtors pay

salaries to 195 of their Employees and pay hourly wages to five Employees. All Employees are
employed by Debtor Melinta Subsidiary Corp. The Debtors’ Employees serve a number of roles:
11 work in the Debtors’ scientific and drug development group, 21 work in medical and
regulatory affairs, 113 work in the salesforce (the “Sales Employees”), four work in quality
assurance, four work to improve and manage the supply chain, 17 work on the commercial team,
24 work in general and administrative functions, and six perform executive functions. The
Debtors’ Sales Employees work from home when they are not in the field. The Debtors’ other
Employees generally work out of one of the Debtors’ two corporate offices in Morristown, New
Jersey and Lincolnshire, Illinois. The Debtors do not have any unionized employees.
88.

The Debtors also use the services of approximately 19 individuals and firms who

are engaged through various agreements as contractors, consultants, and third-party service
providers (collectively, the “Contractors”). The Contractors serve a variety of necessary
functions for the Debtors, including information-technology support, graphic design, supplychain contracting, and assistance with clinical research and operations. As of the Petition Date,
the Debtors estimate that approximately $93,750 is accrued and owed to the Contractors.
89.

Wages and Salaries. The average monthly payroll for the Debtors’ Employees is

approximately $3.43 million, including payroll taxes. All of the Debtors’ payroll functions are
administered externally using Automatic Data Processing, Inc. (“ADP”) to process both the
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payroll and the payroll taxes.20 The average monthly payment to or on account of the Contractors
is approximately $187,500. Employees are paid on a semi-monthly basis on the 15th and the
final day of each month (or, if such date is a holiday or weekend, on the immediately preceding
business day). Payroll obligations for Employees are current on each pay date.
90.

Prior to the Petition Date, the Debtors prefunded ADP for their most recent

payroll, for the period December 15, 2019, through December 31, 2019, for all Employees.
Therefore, as of the Petition Date, the Debtors do not believe any amounts are owed on account
of Employee Claims.
91.

Periodically, the states in which the Debtors have Employees are permitted to

adjust their unemployment tax rates and, in doing so, additional unforeseen payroll taxes may be
owed by the Debtors.
92.

Additionally, the Debtors’ five hourly Employees are eligible to earn overtime if

they work more than 40 hours in a work week. Any such overtime must be preapproved by a
supervisor. The Debtors spend roughly $600 per month on overtime wages. The remainder of the
Debtors’ Employees, who are salaried, are not eligible to receive overtime compensation.
93.

Sales Commission Plan. In the ordinary course of business, the Debtors maintain

a quarterly commission plan (the “Sales Commission Plan”) to compensate non-insider Sales
Employees for achieving certain sales quotas. The sales targets are typically set on a quarterly
basis.

20

The Debtors use ADP to provide payroll processing, accounting, tax computation, check preparation, payroll
transfer administration, and various administrative services, and to fund each payroll in advance. The Debtors
pay ADP approximately $5,000 per month for their payroll services. As of Petition Date, the Debtors estimate
they owe approximately $3,500 to ADP on account of payroll services.
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94.

The Debtors’ Sales Employees are eligible to participate in the Sales Commission

Plan. None of the Sales Employees are involved in the management of the Debtors’ business.
Amounts payable to Sales Employees under the Sales Commission Plan depend upon the Sales
Employees’ position-level and performance during the quarter, with various components under
the Sales Commission Plans being designed to compensate the Sales Employees for sales growth
and to align such Sales Employees’ interests with the operational goals and objectives of the
Debtors.21 Payments paid under the Sales Commission Plan are an integral part of the aggregate
compensation package for Sales Employees and thereby encourage the most successful Sales
Employees to remain with the Debtors. Additionally, the Sales Commission Plan provides
substantial value to the Debtors’ estates by aligning Sales Employee compensation with the
Debtors’ most important business performance goals.
95.

Payments to eligible Sales Employees under the Sales Commission Plan are made

on normal payroll dates, typically 60 or 75 days following the end of the applicable fiscal
quarter. Except in the event of a change-in-control, a Sales Employee is eligible to receive a
payment under the Sales Commission Plan only if he or she is actively employed and in good
standing (or on certain approved leaves of absence) on the applicable payout date. In the event of
a change-in-control, the Sales Commission Plan generally provides that any Sales Employee in
good standing immediately preceding the effectiveness of the change-in-control is eligible to
receive a payout under the plan for any completed quarter for which a payout has not yet been
made prior to the change-in-control, regardless of whether the Sales Employee remains
employed by the Debtors at the time of payout.

21

In addition to quarterly commissions, the Company also occasionally runs sales competitions that provide
additional opportunities for compensation. There are, however, no sales competitions planned as of the Petition
Date.
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96.

Consistent with their ordinary course of business, the Debtors made all payments

contemplated by the Sales Commission Plan for the third quarter of 2019 on or about November
30, 2019. The Debtors have also established Sales Commission Plan metrics for the fourth
quarter of 2019. Consistent with historical practice, the Debtors anticipate that payments under
the Sales Commission Plan for the fourth quarter of 2019 will be made in late February or March
2020.
97.

Payments under the Sales Commission Plan, including payments to eligible

Employees impacted by the Baxdela reduction in force under the fourth quarter 2019 Sales
Commission Plan, are critical to maintaining the morale and productivity of the Debtors’ sales
force and to maximizing the value of the Debtors’ estates. In particular, I believe that the
Debtors’ ability to maximize value and continue operations depends, in large part, upon the
retention and motivation of the Sales Employees. These Sales Employees possess knowledge
unique to the Medications and the Debtors’ operations. Further, most of the Debtors’ competitors
employ similar programs to the Sales Commission Plan and sales employees across the industry
look to such programs as a major source of their personal livelihood. I believe that if the Debtors
do not pay amounts earned under the Sales Commission Plan, they risk losing valuable
Employees to attrition and destabilizing their business to the detriment of their stakeholders.
98.

To date, the Baxdela Sales Employees have faithfully discharged their duties to

the Company and worked to bring commercial success to the Baxdela product line. Given the
necessities of maintaining a competitive compensation plan for Sales Employees and the
uncertainty among Employees about these Chapter 11 Cases, I have serious concerns about
attrition from non-Baxdela Sales Employees in the event that they are unable to pay Baxdela
Sales Employees any amounts to which they would otherwise be eligible under the Sales
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Commission Plan. I believe that failure to make Sales Commission Plan payments to Baxdela
Sales Employees, simply because they are no longer employed on the payment date under the
Sales Commission Plan, would send the wrong signal to the remaining Sales Employees. I
believe that sending such a message to the Debtors’ Employees during a critical time in the
Debtors’ Chapter 11 Cases risks causing Employees to seek other employment, thereby
threatening the Company’s stability and, ultimately, value at this critical juncture.
99.

Annual Corporate Bonus. The Debtors have historically maintained an annual

bonus plan for non-sales Employees (the “Corporate Bonus Plan”). Approximately 87
Employees are eligible to participate in the Corporate Bonus Plan. Payments under the Corporate
Bonus Plan typically reflect a combination of individual and Company-wide performance. At
this time, the Debtors’ board of directors (the “Board”) has not approved any annual bonuses
under the Corporate Bonus Plan for 2019.
100.

Spot Awards and Milestone Payments. The Debtors have also historically

awarded discretionary bonuses to non-insider Employees who exhibit outstanding performance
(the “Spot Awards”). The Spot Awards typically range from $500 to $3,000 per grant, although
the amount of the Spot Awards can be higher in instances of an Employee’s extraordinary effort.
The Spot Awards are awarded on an ad hoc basis and are paid during the next payroll date
following any such Spot Award. In 2018, the Company paid $10,500 in Spot Awards to
Employees.
101.

Additionally, the Company makes certain discretionary milestone bonus

payments to incentivize Employees to achieve important, specified goals for the Company (the
“Milestone Payments”). On August 28, 2019, the Board approved a Milestone Payment to Dr.
Sue Cammarata, the Company’s Chief Medical Officer, to incentivize Dr. Cammarata’s
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performance related to the Company’s pending application for a second indication for Baxdela
under the Prescription Drug User Fee Act, 21 U.S.C. § 379g et seq. This bonus (a) was subject to
a full clawback had the Company’s then-pending PDUFA application been denied (the
application has since been granted), and (b) is subject to a ratable clawback under certain
circumstances. This bonus was paid in a lump sum before the Petition Date and is included in the
Retention Bonus amount (as defined below). Accordingly, no amounts in respect of such bonus
remain unpaid as of the Petition Date.
102.

Additionally, in December 2019, the Company paid a $50,000 Milestone Payment

to a non-executive Employee whose extraordinary efforts facilitated a significant sale of
prepayment rights to API inventory for one of the Company’s medications to one of the
Company’s international licensing partners, yielding approximately $10 million in cash proceeds
for the Company.
103.

As of the Petition Date, there are no Spot Awards or Milestone Payments accrued

and outstanding and the Debtors have temporarily suspended the Spot Award program.
104.

Retention Bonuses. In September, October, and November 2019, the Debtors

offered one-time, discretionary retention bonuses to 36 Employees, comprising five members of
the Debtors’ executive management team and 31 other key Employees (the “Retention Bonus”).
The Debtors, with input from an independent compensation consultant, designed and
implemented the Retention Bonus program to retain key Employees in light of the Debtors’
difficult financial circumstances and to incentivize those Employees to work toward a valuemaximizing restructuring transaction. Accordingly, the Debtors conditioned payment of the
Retention Bonuses on each participating Employee’s execution of a retention agreement that
generally requires such Employee to (a) remain employed by the Company through the earlier of
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the consummation of a restructuring transaction or the nine-month anniversary of the execution
of such retention agreement or (b) repay a ratable portion of the Retention Bonus upon his or her
resignation without good reason or termination by the Company for cause prior to such date.22
The Retention Bonuses totaled approximately $1.9 million.
105.

Key Employee Incentive Plan. The Debtors, in consultation with their advisors

and an independent consultant, have developed a key employee incentive plan (the “KEIP”) that
is designed to incentivize certain of the Debtors’ key employees to maximize value for all
stakeholders in the Chapter 11 Cases.
106.

Other Compensation: Vacation, Holiday, Flex, and Parental Time. The Debtors

offer their Employees other forms of compensation, including vacation time, paid holidays, and
other earned time off. I believe that these forms of compensation are usual, customary, and
necessary for the Debtors to retain qualified employees during the reorganization process.
107.

All full-time Employees are eligible to earn up to 23 vacation days per calendar

year (“Vacation Time”). Vacation Time accrues at a rate of 7.67 hours per pay period for fulltime employees and on a pro-rated basis for the part-time Employee. Employees can carry over
up to five unused Vacation Time days from year to year; however, except as required by
applicable state law, any Vacation Time in excess of five days at the end of the year will be
forfeited.23 Additionally, Employees cannot accrue more than 30 days of Vacation Time at any

22

On August 28, 2019, the Board appointed Ms. Jennifer Sanfilippo interim Chief Executive Officer of the
Company. In connection with her appointment, the Board granted Ms. Sanfilippo a one-time cash bonus, which
is subject to ratable clawback under certain circumstances. Accordingly, no amounts in respect to such bonus
remain unpaid as of the Petition Date.

23

State law in California, Colorado, Illinois, Kansas, Louisiana, Maryland, Massachusetts, and Rhode Island
supersedes the Debtors’ policy and allows Employees to carryover additional Vacation Time to the following
calendar year, which affects 62 Employees.
(cont’d)
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one time. The Company also allows Employees to borrow up to five Vacation Time days from
the Company. If Employees who borrow Vacation Time are terminated with a negative Vacation
Time balance, the Company will deduct the value of such Vacation Time from the Employees’
final paycheck. The Company does not pay out Employees’ unused Vacation Time upon their
termination or departure, unless applicable state law requires otherwise.24 Employees accrue and
use Vacation Time constantly, making it difficult to quantify the cost of accrued Vacation Time
as of the Petition Date. The maximum amount of unused Vacation Time is 30 days per Employee
as of the Petition Date.
108.

The Debtors also provide holiday time (“Holiday Time”) in accordance with an

approved holiday schedule. The Debtors have designated 11 holidays during calendar year 2019
and contemplate designating a comparable number of holidays in calendar year 2020, consistent
with their historical practice.
109.

The Debtors also provide personal days (“Flex Time”) to all Employees.

Employees can take Flex Time for a variety of personal reasons, including illness, medical
treatment, inclement weather, and care of a family member. Employees are eligible for five Flex
Time days during each calendar year. Flex Time accrues at the start of each calendar year. The
Company does not offer cash payouts for unused Flex Time (whether at the end of the calendar
year or upon an Employee’s termination).
110.

The Debtors also provide Employees with parental bonding time (“Parental

Time”). Under the Company’s Parental Time policy, parents of a newborn or newly adopted
child may take up to six weeks of paid time off to care for their child. Parental Time must be

24

California, Colorado, Illinois, Kansas, Kentucky, Louisiana, Maryland, Maine, Montana, Oklahoma, and Rhode
Island law requires payment of unused Vacation Time upon an Employee’s termination or departure.
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used within six months of the birth or adoption of the Employee’s child. While taking Parental
Time, all Employee benefits continue to accrue.
111.

Business Expenses. The Debtors routinely reimburse Employees and members of

Melinta Therapeutics’ board of directors for travel, meals, supplies, and other business expenses
(collectively, the “Reimbursable Expenses”). There are currently 194 active corporate credit
cards held by Employees through a program at American Express that is used to pay for these
expenses, as well as smaller point-of-sale purchases of fuel and other supplies. Amounts charged
to the corporate credit cards are subject to a monthly review and approval process. The Debtors
pay American Express directly each month for Reimbursable Expenses incurred by Employees
via the corporate credit card program.
112.

Employees may also incur out-of-pocket Reimbursable Expenses and seek

reimbursement for their Reimbursable Expenses from the Debtors. Accordingly, Employees
incur Reimbursable Expenses with the understanding that they will be reimbursed by the
Debtors.
113.

Most charges, credits, and payments for Reimbursable Expenses are administered

by the Debtors, and flow through Concur, a cloud-based expense reimbursement software
program. An Employee must submit expense reports through Concur, which are approved by the
Employee’s manager through a workflow enabled by Concur. The Debtors do not reimburse
Employees for Reimbursable Expenses until a manager has approved such Reimbursable
Expenses. Following such approval, the Debtors reimburse Employees directly.
114.

I believe that the Debtors’ ability to reimburse the Reimbursable Expenses has a

significant effect on the Debtors’ Employees, who are critical to the Debtors’ business.
Specifically, the Debtors’ Sales Employees spend significant time on the road incurring expenses
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in support of sales of the Medications, which are the Debtors’ primary driver of revenue. Thus, I
believe that reimbursement of the Reimbursable Expenses is critical to the morale of the
Debtors’ Sales Employees, which, in turn, is paramount to maximizing the value of the estates.
The Reimbursable Expenses represent a relatively minimal cost to the Debtors’ estates in light of
the overall benefits achieved.
115.

Certain prepetition Reimbursable Expenses may not have been reimbursed as of

the Petition Date because, among other reasons, Employees had not yet submitted a request for
reimbursement or approval of an expense report was still pending. Thus, there may be a lag time
between the time expenses are incurred and the time expenses are reimbursed and, as such, it is
difficult for the Debtors to determine with precision the actual amount of incurred, but not
reported, Reimbursable Expenses as of any particular time. The average aggregate monthly
amount expended by the Debtors for Reimbursable Expenses varies and can be up to $475,000,
which is primarily related to expenses incurred by Sales Employees. In addition, the Debtors pay
a monthly fee to Concur, which totals approximately $16,215 per month.
116.

Employee Benefits. The Debtors provide benefit packages to Employees,

including medical plans, dental plans, vision plans, and life insurance plans.
117.

The Debtors provide their Employees with medical benefits pursuant to two

different medical plans through Cigna Corporation (“Cigna”). Employees have the option to
choose between an Open Access Plan, which has higher paycheck deductions, but a lower
overall deductible, and an Open Access Consumer Directed Health Plan, which has lower
paycheck deduction, but a higher deductible (collectively, the “Medical Plans”).
118.

As of the Petition Date, approximately 47 Employees have elected individual

coverage under the Medical Plans, 26 Employees have elected to cover themselves and a
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dependent under the Medical Plans, and 99 Employees have elected family coverage under the
Medical Plans.
119.

The Medical Plans are funded through contributions by participating Employees

and by the Debtors. Approximately 76% of the cost of the Medical Plans is borne by the Debtors.
Employees contribute to the Medical Plans through payroll deductions to pay for the balance of
the Medical Plan cost. The Debtors collect Employee contributions as a pro-rated amount each
payroll period. Thus, payments to the Medical Plans consist of both trust-fund payments (i.e.,
Employee contributions) and contributions from the Debtors. The total annual cost of the
Medical Plans to the Debtors is approximately $2.4 million. As of the Petition Date, the Debtors
estimate that approximately $168,000 is currently owed under the Medical Plans.
120.

The Debtors also offer their Employees dental benefits pursuant to a dental plan

(the “Dental Plan”) through Cigna. As of the Petition Date, approximately 175 Employees have
elected individual coverage.
121.

The Dental Plan is funded through contributions by participating Employees and

by the Debtors. Approximately 82% of the cost of the Dental Plan is borne by the Debtors and
the remainder is paid through Employee contributions. Employee contributions are collected
through payroll deductions each pay period. The total annual cost of the Dental Plan to the
Debtors is approximately $280,000. As of the Petition Date, the Debtors estimate that
approximately $9,000 is owed under the Dental Plan.
122.

The Debtors also offer their Employees vision benefits pursuant to a vision plan

(the “Vision Plan”) through Vision Service Plan. As of the Petition Date, approximately 169
Employees have elected coverage. The Vision Plan is funded entirely through contributions by
participating Employees. The Debtors do not pay any costs associated with the Vision Plan.
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123.

The Debtors provide Employees with, or, in some cases, give Employees the

option of purchasing, certain types of life and disability insurance, including basic life, accidental
death and dismemberment, short-term disability insurance, long-term disability insurance,
supplemental life, and related programs (collectively, the “Life Insurance Plans”) pursuant to
policies issued by Cigna.
124.

The Debtors provide each Employee accidental death and dismemberment

insurance (“AD&D Insurance”) through Cigna. Generally, such Employees receive AD&D
Insurance coverage equal to two times annual base salary, up to a maximum of $350,000. The
Debtors cover the full cost of the AD&D Insurance.
125.

The Debtors provide each Employee with short-term disability coverage (“Short-

Term Disability”) through Cigna. Such coverage generally provides 66.67% of the Employee’s
weekly earnings up to a maximum of $2,300 per week for 26 weeks. Benefit payments begin
immediately for a disability as a result of an accident and on the seventh day as a result of an
illness. The Debtors also provide each Employee with long-term disability coverage (“LongTerm Disability”) through Cigna. Such coverage generally provides 60% of the Employee’s
pre-disability earnings up to a monthly maximum of $13,000.
126.

Employees may obtain certain types of supplemental life insurance coverage for

themselves and their spouses and dependents (“Supplemental Life Insurance”) at their own
expense through Cigna. In particular, at their own expense, Employees may obtain supplemental
life and accidental death and dismemberment insurance coverage for themselves of up to
$500,000. Employees who elect supplemental life insurance coverage for themselves may also
obtain, at their own expense, life insurance coverage of up to $250,000 for their spouse and up to
$10,000 per child.
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127.

The Debtors pay substantially all of the aggregate cost of the Basic Life

Insurance, Short-Term Disability, and Long-Term Disability. In contrast, the cost of the
Supplemental Life Insurance is borne solely by Employees who elect such coverage, with the
Debtors remitting applicable Employees’ contributions to Cigna. The Debtors pay approximately
$28,500 per month to Cigna on account of the AD&D Insurance, Short-Term Disability, and
Long-Term Disability. As of the Petition Date, the Debtors estimate that approximately $42,750
is outstanding under the Life Insurance Plans.
128.

The Debtors also offer Employees who elect the Open Access Plan the

opportunity to use tax-advantaged flexible spending accounts (“FSA”). The FSA allows
Employees to allocate pre-tax dollars toward the payment of medical, vision, dental, or
dependent-care expenses. At the beginning of each calendar year, each FSA participant commits
a set amount of funds to the FSA and the Debtors collect and withhold a prorated amount each
payroll period. Participating Employees submit claims to Cigna, the claims administrator, and
Cigna reimburses the participating Employees for the claimed amount. Cigna then seeks
reimbursement from the Debtors, who pay Cigna from withheld Employee funds. The Debtors
pay an administrative fee of approximately $160 per month for the FSA. As of the Petition Date,
approximately $27,000 is outstanding, consisting primarily of Employee FSA reimbursement
claims.
129.

The Debtors provide Employees who elect the Open Access Consumer Directed

Health Plan the opportunity to use tax-advantaged healthcare spending accounts (“HSA”). The
HSA allows Employees to use pre-tax dollars towards the payment of medical prescription,
dental, and vision expenses. Unlike an FSA account, dollars in each Employee’s HSA accounts
can be rolled over year-after-year and are not forfeited at year’s end. Additionally, the Debtors
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contribute $500 at the start of the calendar year to each HSA account. The total cost to the
Company of its portion of the HSA contributions is approximately $50,000. As of the Petition
Date, no amounts are owed to Employees or Cigna under the HSA.
130.

Savings and Retirement Plans. The Debtors offer Employees a savings and

retirement plan. Specifically, Employees each year may contribute pre-tax or post-tax
compensation, consistent with IRS regulations, for investment in a 401(k) plan (the “401(k)
Plan”). Under the 401(k) Plan, the Debtors match 100% of an Employee’s 401(k) Plan
contribution up to 3% of that Employee’s base salary and an additional 50% of that Employee’s
contribution up to the next 2% of his or her base salary. The 401(k) Plan is invested with GreatWest Lifeco Inc. and its affiliates and is administered by Empower Retirement (“Empower”).
Empower withholds funds for the 186 Employees participating in the 401(k) Plan. The average
monthly cost of the 401(k) Plan to the Debtors is approximately $35,000.
131.

Although the Debtors regularly contribute to Empower amounts due under the

401(k) Plan for match obligations, the Debtors reconcile or “true up” 401(k) Plan match
obligations at the end of each 401(k) Plan year to account for, among other things, any payments
made by Employees towards the 401(k) Plan outside of a regularly scheduled payroll period or
the Company’s match obligations for former employees who leave the Company prior to
receiving their match under the 401(k) Plan (collectively, the “401(k) True Up Obligations”).
132.

As of the Petition Date, the Debtors’ estimate that approximately $125,000

remains outstanding in 401(k) True Up Obligations for 2019. Additionally, in the ordinary
course of business, Empower performs audits of the 401(k) Plan to ensure compliance with
certain tax laws and regulations. The Debtors recently paid Empower for 401(k) True Up
Obligations related to amounts owed to former employees from 2018. The Debtors estimate that
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Empower may require the Debtors to pay an additional approximately $10,000 in 401(k) True
Up Obligations for 2018 related to this issue.
133.

Workers’ Compensation. I have been advised that under the laws of the various

jurisdictions in which they operate, the Debtors are required to maintain policies and programs to
provide Employees with workers’ compensation benefits (the “Workers’ Compensation
Programs”). In accordance with this obligation, the Debtors maintain workers’ compensation
insurance policies in all jurisdictions where they operate. The workers’ compensation benefits
provided by the Debtors are covered primarily under the Debtors’ workers’ compensation
insurance program administered by the Federal Insurance Company (“Chubb”). The Debtors
pay Chubb the Workers’ Compensation Programs’ premium in four installments. For the current
policy period, July 2, 2019, to July 2, 2020, premiums to Chubb for workers’ compensation and
employers’ liability coverage are approximately $135,000, of which approximately $67,000
remains due and owing. Premiums are calculated based on the classification and gross wages of
the Debtors’ workforce. Chubb may conduct an audit of the Debtors’ workforce with respect to
classification and gross wages and may require the Debtors to pay an additional premium amount
for that policy year.
134.

Social Security, Income Tax, and Other Withholdings. The Debtors routinely

withhold from Employee paychecks amounts that the Debtors are required to transmit to third
parties. Examples include Social Security, FICA, federal and state income taxes, garnishments,
charitable donations, health care payments, other insurance payments, 401(k) contributions, and
certain other voluntary payroll deductions. The Debtors believe that such withheld funds, to the
extent that they remain in the Debtors’ possession, constitute monies held in trust.
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135.

Severance Program. In addition to the Debtors’ other benefit plans and programs,

the Debtors, at their discretion (unless otherwise agreed to in writing between the Company and
the affected Employee), may provide severance pay to certain separated employees. The
Debtors’ severance pay arrangements fall into three categories.
136.

First, the Debtors are party to individual, written agreements providing for

severance with certain senior Employees (collectively, the “Severance Agreements”). As of the
Petition Date, nine Employees have entered into Severance Agreements with the Company.25 In
the event of terminations as a result of certain change-in-control transactions, terminations
without cause, or resignations for good reason by the Employees, the Severance Agreements
generally provide for payment of such Employee’s base salary for specified periods of time,
payment of the costs of continuing health care coverage pursuant to 28 U.S.C. § 1161
(“COBRA”) for specified periods of time, and up to 12 months of outplacement services. The
payment of benefits pursuant to each Severance Agreement is contingent upon such Employee’s
execution of a release of claims against the Company.
137.

Second, prior to November 2019, the Company provided severance on an

informal, ad hoc, and discretionary basis to certain separated full-time Employees who were not
party to a Severance Agreement. While the ultimate decision to award a separate Employee
severance, as well as the amount and terms of his or her severance payments, rested in the
Company’s discretion, the Company maintained certain informal guidelines (the “Historical
Severance Guidelines”) that it generally consulted in determining the amount and terms of
severance payments for those separated Employees to whom it chose to offer severance.

25

This total includes certain severance benefits pursuant to an Employment Agreement dated September 5, 2019,
between the Company and Jennifer Sanfilippo, the Debtors’ interim Chief Executive Officer.
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Pursuant to these Historical Severance Guidelines, the Company typically considered such
factors as the reason for the Employee’s separation and the Employee’s length of tenure with the
Company in determining the amount (if any) of severance the Company would offer.
138.

Third, in November 2019, the Debtors adopted a formal and written severance

policy (which is subject to amendment and termination by the Company pursuant to its terms)
that applies to certain Employees that experience a qualifying termination on or after January 1,
2020 (the “Severance Policy”). The Severance Policy does not apply to any Employees notified
of a termination in 2019, but whose termination date is in 2020. The Severance Policy is
generally consistent with the Historical Severance Guidelines, but the Severance Policy provides
added clarity with regards to scenarios in which an Employee may or may not be considered for
discretionary severance payments.
139.

The Severance Policy, among other things, provides payments to eligible

Employees upon certain types of terminations, including terminations in connection with a
change-in-control transaction, such as a sale of substantially all of the Debtors’ assets.26 Notably,
an eligible Employee is not entitled to severance following a change-in-control transaction if the
Employee (a) resigns or is involuntarily terminated after declining to accept an offer of
employment for a position that is similar in scope, nature, and compensation to the Employee’s
current position or (b) is offered or accepts a position with the acquiring entity or any of its
related companies or affiliates that is comparable in scope, nature, and compensation to the
Employee’s current position. An Employee must execute a written release of claims in favor of
the Debtors prior to payment of any amounts under the Severance Policy. Additionally, pursuant

26

For the avoidance of doubt, descriptions of the Severance Policy are for summary purposes only, and such
descriptions are qualified in their entirety by reference to the provisions in the Severance Policy, as applicable.
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to the Severance Policy, the Debtors’ rights to unilaterally modify or terminate the Severance
Policy are reserved.
140.

As of the Petition Date, the Company has been making severance and benefit

payments to four former Employees who were receiving periodic severance and related benefit
payments pursuant to the Historical Severance Guidelines. None of these former Employees
were separated within the 180-day period preceding the Petition Date.
141.

Except as described in the immediately preceding paragraph, there are no amounts

currently due and payable under the Severance Policy or the Severance Agreements. However, to
the extent an Employee is terminated after the Petition Date and becomes entitled to severance
payments and related payments under the Severance Policy or an individual Severance
Agreement, the obligations due to such Employee may arguably have accrued, at least in part,
before the Petition Date and, therefore, be deemed in part, a prepetition claim. The Debtors
nonetheless consider it critical to workforce morale to continue honoring in full the Severance
Policy and individual Severance Agreements with non-insider Employees after the Petition Date.
142.

Continuation of Employee Programs. The Debtors seek to continue their

ordinary-course Employee compensation (including wages, salaries, Spot Awards, and the Sales
Commission Plan), PTO, payment of Reimbursable Expenses, corporate credit cards, Medical
Plans (including the FSA and HSA programs), Dental Plans, Vision Plans, Life Insurance Plans,
AD&D Insurance, Short-Term Disability, Long-Term Disability, Supplemental Life Insurance,
401(k) Plan, Workers’ Compensation Programs, Severance Agreements, Severance Policy, and
related programs during the postpetition reorganization process. I believe the continuation of
these programs is essential to the success of the Debtors’ reorganization.
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143.

Moreover, I believe that failing to honor these obligations would severely hamper

the Debtors’ ability to operate their business during these Chapter 11 Cases and, thus, endanger
the Debtors’ reorganization. The Debtors’ Employees possess knowledge unique to the Debtors’
Medications and operations. Replacing the Employees’ institutional knowledge would require
the Debtors’ and their remaining Employees to expend significant time, capital, and effort, all of
which, I believe, would distract the Debtors from the task at hand in these Chapter 11 Cases.
Thus, the loss of valuable Employees would diminish the Debtors’ ability to execute their valuemaximizing strategy and would harm the Debtors’ stakeholders. I, therefore, believe that
authorization to pay the Prepetition Employee Obligations is critical to maximize the value of the
Debtors’ estates for all creditors and stakeholders.
C.

Insurance Motion (Item 6)

144.

In the ordinary course of their business, the Debtors maintain various insurance

policies (the “Insurance Policies”) providing coverage for, among other things, premise
liability, business automobile liability, workers’-compensation liability, worldwide transit
liability, products liability, product recall liability, cyber liability, and directors and officers
liability. I believe that no amounts are currently outstanding on the Insurance Policies, but, out of
an abundance of caution, the Debtors are requesting authorization, but not direction, to pay any
prepetition amounts that are discovered to be owing and to continue to pay the policies as they
come due without further court order.
145.

The current annual premiums and brokers’ fees under the Insurance Policies total

approximately $5.5 million.27 The premiums for the Debtors’ premise liability, business
automobile liability, workers’-compensation liability, and products liability policies are paid on a

27

This amount excludes payment made to purchase a six-year “tail” under the Debtors’ D&O liability policies.
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quarterly basis; the premiums for the Debtors’ other insurance policies are paid in full at or
before the beginning of the policy period. The Debtors believe that the coverage types, levels,
and premiums for these Insurance Policies are typical for comparably-sized companies in the
Debtors’ industry.
146.

The Debtors believe that no amounts are currently outstanding on the Insurance

Policies. However, certain of the Debtors’ Insurance Policies provide for periodic premium
adjustments, which could either increase or decrease the Debtors’ Insurance Obligations.
147.

If the Debtors are unable to make any payments that may be owed on account of

the Insurance Policies, including on account of premium adjustments, the unpaid Insurance
Carriers may seek relief from the automatic stay to terminate such Insurance Policies. The
Debtors would then be required to obtain replacement insurance on an expedited basis and at a
significant cost. Even if these Insurance Carriers were not permitted to terminate the agreements,
any interruption of payment would have an adverse effect on the Debtors’ ability to obtain future
policies at reasonable rates.
148.

The Insurance Policies are essential to the preservation of the value of the

Debtors’ business, property, and assets. Not only are some of the Insurance Policies required by
various regulations, laws, and contracts that govern the Debtors’ commercial activities, but I am
informed by counsel that failure to maintain insurance could result in conversion or dismissal of
the Chapter 11 Cases or a failure to comply with applicable U.S. Trustee guidelines.
149.

In light of the importance of maintaining insurance coverage with respect to their

business activities, the Debtors believe it is in the best interest of their estates to receive Court
approval to honor their obligations under the Insurance Policies and, as necessary, renew, or
enter into new such agreements.
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D.

Taxes Motion (Item 7)

150.

In the ordinary course of business, the Debtors (a) incur income, sales, property,

and other taxes; (b) pay or remit such taxes to various taxing, licensing, and other governmental
authorities; and (c) pay fees to such authorities for licenses, permits, and regulatory assessments
required in the ordinary course of business (the “Taxes”), and have generally paid such tax
liabilities as they become due. As of the Petition Date, the Debtors were substantially current in
the payment of assessed and undisputed Taxes that came due and payable prior to the Petition
Date; however, certain Taxes and Assessments attributable to the prepetition period are not yet
due.
151.

Many of the Taxes constitute so-called trust fund obligations that the Debtors are

required to collect from third parties and held in trust for payment to the taxing and regulatory
authorities. I understand that the funds that would be used to pay the trust fund Taxes are not
property of the Debtors’ estates.
152.

I have also been advised that the nonpayment of certain of the Taxes that

constitute trust fund obligations and are not property of the Debtors’ estates may result in
personal liability for the Debtors’ officers and directors. Efforts by Taxing Authorities to collect
such trust fund amounts would unnecessarily divert the Debtors’ officers and directors from
tasks relating to the restructuring and ongoing management of the Debtors’ business.
153.

Additionally, the Taxing Authorities may cause the Debtors to be audited if the

Taxes are not paid immediately. Such audits will unnecessarily divert the Debtors’ attention
away from the reorganization process and may cause expense and distraction in excess of the
relatively minimal amount of the Taxes. In all cases, the Debtors’ failure to pay Taxes could
have an adverse impact on their ability to operate in the ordinary course of business.
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E.

Utilities Motion (Item 8)

154.

In connection with the operation of their business and the management of their

properties, the Debtors obtain electricity, telephone, internet and technology, and similar utility
products (collectively, the “Utility Services”) from various utility companies (the “Utility
Companies”). The Debtors have filed a motion requesting that this Court approve the Debtors’
proposed form of adequate assurance of postpetition payment (the “Proposed Adequate
Assurance”) to the Utility Companies, as that term is used in Bankruptcy Code section 366,
approving procedures for resolving any objections by the Utility Companies relating to the
Proposed Adequate Assurance, and prohibiting the Utility Companies from altering, refusing, or
discontinuing service to, or discriminating against, the Debtors.
155.

In particular, the Debtors have proposed for the Utility Companies the

establishment of a newly created, interest-bearing segregated account in which the Debtors will
place a deposit equal to approximately two weeks of Utility Services (the “Utility Deposit
Account”). I believe that creation of the Utility Deposit Account and the additional procedures
set forth in the motion adequately protect the rights that I have been advised are provided to the
Utility Companies under the Bankruptcy Code, while also protecting the Debtors’ need to
continue to receive, for the benefit of their estates, the Utility Services upon which their
businesses depend. The Debtors estimate the aggregate of all the Utility Deposits will be
approximately $22,500.
156.

I believe that any interruption in Utility Services, even for a brief period of time,

would disrupt the Debtors’ ability to continue operations. Such a result could potentially
jeopardize the Debtors’ ability to perform under their customer contracts and impair the Debtors’
reorganization efforts and, ultimately, the value of the Debtors’ business. In my opinion, it is
critical that Utility Services continue uninterrupted during the Chapter 11 Cases.
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F.

Critical Vendor Motion (Item 9)

157.

I believe that the Debtors’ business depends on, among other things, the Debtors’

ability to retain vendors and service providers and to maintain their reputation and customer
loyalty within the pharmaceutical industry. The Debtors continue to do business with vendors
whose goods and services are essential to the Debtors’ operations (the “Critical Vendors”). The
Debtors have filed a motion requesting, but not directing, the Debtors to make payments toward
the prepetition fixed, liquidated and undisputed claims of the Critical Vendors (the “Critical
Vendor Claims”).
158.

Operations and Supply Chain. Melinta does not have any internal manufacturing

capacity and does not take physical possession of the Medications (or any component part
thereof) at any point in the supply chain. Moreover, given the specialized nature of each of the
Medications, the Debtors maintain separate supply chains for each of the Medications. These
supply chains are governed by a series of agreements with a global array of third parties, with
each separate supply chain generally operating as follows:
(a)

a third-party manufactures the raw ingredients for the applicable Medication (i.e.,
the active pharmaceutical ingredient, or “API” produced by an “API
Manufacturer”);

(b)

an API Manufacturer28 delivers the API to a contract manufacturing organization
(a “CMO”)29, which manufactures the API into a consumable pharmaceutical
form of the Medication;

(c)

a CMO then delivers the Medication to a third-party to package the Medication (a
“Packager”), and the Packager packages the Medication into a dispensable form
(or a “Finished Good”); and

28

For certain Medications, prior to delivery of the API to the CMO, the applicable API Manufacturer delivers the
API to a warehouse.

29

In addition to manufacturing the API and the Medications, certain of the CMO and API Manufacturers conduct
both analytical release studies and stability samples.
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(d)

a Packager delivers the Finished Good to a third-party logistics provider (a
“3PL”), where Melinta has title to the Finished Goods and the Medications are
held in inventory until the 3PL fulfills sales orders and delivers the Medications to
the Company’s direct and indirect customers.

159.

Because of the diverse nature of the Medications, no two Medications have

identical supply chains, although certain vendors provide goods and services for multiple
Medications. For example, while each of the Medications has a different API Manufacturer, all
of the Medications share a common 3PL.
160.

Further, in order to ensure the quality of drug products, the FDA carefully

monitors drug manufacturers’ compliance with the FDA’s Current Good Manufacturing Practice
(“CGMP”) regulations. For the Debtors to remain in compliance with the CGMP regulations,
each of the manufacturers and suppliers in the various supply chains must also comply with the
CGMP regulations. The Debtors’ current manufacturers and suppliers have each passed a CGMP
audit and certification.
161.

Due to the highly regulated nature of the Debtors’ business, nearly every change

to a vendor or product in the Debtors’ supply chains requires regulatory approval from one or
multiple jurisdictions, including ensuring that any new vendor facility or process is in
compliance with CGMP regulations. Even seemingly mundane changes—such as switching
bottle or label manufacturers—can require months to years of regulatory study and the
concomitant expenditure of millions of dollars to execute. More complex changes, like switching
to a different CMO or API Manufacturer, take even longer and are more expensive.
162.

The Debtors’ business is ill-equipped to switch vendors or suppliers on short

notice and the Debtors and their business face significant risks to the supply chains if certain
prepetition amounts cannot be paid. Due to the regulated nature of Melinta’s business, the highly
specialized nature of the Medications, and the Company’s relationships with the various parties
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in its supply chains, the Debtors have limited-to-no options for replacement suppliers. Replacing
suppliers is time-consuming, cost prohibitive, and in certain circumstances, plainly not feasible.
Moreover, any failure of a supplier to provide the necessary goods for delivery to the Debtors’
customers likely would create shortages in the Debtors’ supply chains and adversely affect the
customers’ willingness to do business with the Debtors in the future, thereby impacting cash
flow, profitability, and the ability of the Debtors to successfully prosecute the Chapter 11 Cases.
163.

The Debtors’ Other Critical Vendor Claims. In addition to the Critical Vendors

who support the Company’s supply chains, certain other Critical Vendors supply other goods and
services that are essential to the operation of the Debtors’ business. These Critical Vendors have
been determined by the Debtors to satisfy the standards set forth herein for identifying Critical
Vendors.
164.

These Critical Vendors provide critical support for the Company’s business,

including supporting the Company’s information infrastructure, providing the Company with
crucial market information, assisting the Company in navigating various regulatory regimes,
helping the Company market, and test the Medications and other key functions.
165.

Because of the critical role these Critical Vendors play in the Debtors’ business

operations, any interruption in the flow of goods and services from these Critical Vendors could
be extremely disruptive to the Debtors’ operations and restructuring efforts. Disruption in the
relationships with these Critical Vendors could jeopardize the Debtors’ ability to bring the
Medications to market, interrupting Customer access to the Medications, and decreasing the
value of the Debtors’ business and assets.
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166.

The Debtors have identified certain Critical Vendors that cannot be replaced

within a reasonable amount of time and whose goods and services are necessary to ensure
survival of the Debtors’ business.
167.

The Debtors have identified as Critical Vendors only those suppliers and service

providers that meet the stringent criteria proposed by the Debtors. The criteria considered
included:
(a)

whether a vendor is a sole- or limited-source supplier of certain goods, materials,
or other services for use in the Debtors’ business;

(b)

whether alternative vendors are available that can provide requisite volumes,
specifications, customization, and expedited delivery of similar goods or services
on equal (or better) terms and, if so, whether the Debtors would be able to
continue operations without interruption while transitioning business thereto;

(c)

the degree to which replacement costs (including pricing, transition expenses,
professional fees, and lost sales or future revenue) exceed the amount of a
vendor’s prepetition claim;

(d)

whether an agreement exists by which the Debtors could compel a vendor to
continue performing on prepetition terms;

(e)

whether certain regulations, specifications, customization, location, or other
relevant characteristics of ongoing operations (including compliance with the
CGMP regulations) prevent the Debtors from obtaining goods or services from
alternative sources; and

(f)

whether an amount less than the full amount of a vendor’s claim could induce
continued provision of the applicable goods or services.

168.

The Debtors have examined other options short of payment of Critical Vendor

Claims and have determined that, to avoid significant disruption of the Debtors’ operations, the
Debtors must pay the Critical Vendor Claims. For these reasons, I believe the relief requested in
the Critical Vendor Motion is appropriate and in the best interests of the Debtors.
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G.

Customer Program Motion (Item 10)

169.

The Debtors’ customers include wholesalers (the “Wholesalers”), regional

distributors (together, with the Wholesalers, the “Direct Customers”), hospitals, group
purchasing organizations (“GPOs”), and private insurers. The Debtors estimate that 90% of their
annual sales derive from three Direct Customers who participate in some, if not all, of the
Customer Programs described below.
170.

Medications purchased by Direct Customers ultimately are delivered to patients,

including, but not limited to, patients of the United States Department of Veterans Affairs (the
“VA”), the United States Department of Defense (the “DOD”), 340B Entities (as defined below),
recipients of Medicaid and Medicare benefits, as well as patients with private insurance
(collectively, the “Indirect Customers” and, together with the Direct Customers, the
“Customers”). The Debtors’ financial support programs are designed to help offset the costs of
the Medications, make samples of certain Medications available for patients, and provide certain
Medications free of charge to eligible recipients.
171.

Prior to the Petition Date, the Debtors offered their Customers certain benefits

including, among other things, (a) discounted rates on the Medications for Direct Customers, the
VA, the DOD, certain hospitals, outpatient clinics, infusion centers, pharmacies and medical
centers, members of GPOs, private insurance companies, and 340B Entities (as defined below),
and chargebacks to Direct Customers related thereto; (b) discounts and fixed fees to Direct
Customers; (c) Medicaid rebates, TRICARE rebates, and Medicare Part D rebates; (d) financial
assistance for certain users of the Medications; (e) free Medications for certain, eligible Indirect
Customers; and (f) a return policy on purchases of the Medications. The following are general
descriptions of the Debtors’ principal Customer Programs.
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172.

As described in greater detail below, the Debtors’ Customer Programs are

common in the pharmaceutical industry. Indeed, the Debtors believe that most major antibiotic
companies, including many of the Debtors’ competitors, employ similar customer programs.
Therefore, if the Debtors are to stay competitive, it is critical that the Debtors be authorized to
continue the Customer Programs and honor prepetition obligations associated therewith in their
business judgement.
173.

Discounts, Fees, and Other Benefits Provided to Direct Customers. The Debtors

provide various discounts, pay various fees, and provide various other benefits to their Direct
Customers, from whom (as noted above) the Debtors’ derive nearly all of their revenue. The
Debtors provide industry-standard discounts, such as a program that affords a discount (the
“Prompt-Pay Discount”), to Direct Customers for payment of invoices within a period of time
specified by contract and consistent with standard industry terms. The period for payment is
consistent with the payment term of the applicable agreement with the Direct Customer and is
generally between 30 and 60 days. When a Direct Customer pays an invoice within the
applicable time period, the Direct Customer is entitled to discount its payment to the Debtors.
These Prompt-Pay Discounts encourage the Direct Customers to enter into and maintain
contracts with the Debtors and to timely remit payments due to the Debtors. On average, the
Debtors extend approximately $265,000 in Prompt-Pay Discounts each month. The Debtors seek
authority to continue providing these discounts in the ordinary course of business. The Debtors
estimate that, as of the Petition Date, there is approximately $170,000 in accrued but unpaid
Prompt-Pay Discounts.
174.

Fixed-Rate Discounts. In addition to purchasing the Medications, certain of the

Direct Customers provide various services to the Debtors, including managing sales orders,
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distributing the Medications to Indirect Customers, and managing industry-specific data. The
Debtors compensate the Direct Customers for these services by discounting the sale of
Medications to the Direct Customers at fixed contractual rates (the “Direct Customer FixedRate Discounts”). The Direct Customer Fixed-Rate Discounts are determined by calculating the
amount of invoiced sales generated by the relevant Direct Customer and multiplying those sales
by a fixed percentage rate established by contract between the Debtors and the individual Direct
Customer.
175.

The Debtors are also party to certain agreements with various infusion centers

(the “Infusion Centers”), primarily for the purchase of Orbactiv. These Infusion Centers receive
contractually mandated discounts on the Medications they purchase (the “Infusion Center
Fixed-Rate Discounts” and, together with the Direct Customer Fixed-Rate Discounts, the
“Fixed-Rate Discounts”). The Infusion Center Fixed-Rate Discounts are determined by
calculating the amount of invoiced sales generated by the relevant Infusion Center and
multiplying those sales by a fixed percentage rate established by contract between the Debtors
and the individual Infusion Center.
176.

The Fixed-Rate Discounts are applied as credits against outstanding invoices. The

Debtors’ average monthly liability for the Fixed-Rate Discounts is approximately $450,000. The
Debtors estimate that, as of the Petition Date, there is approximately $1.02 million in accrued but
unpaid Fixed-Rate Discounts.
177.

Chargeback Programs and Agreements. The Debtors participate in numerous

federal programs, including Medicare, Medicaid, the U.S. Department of Health and Human
Services’ 340B Drug Pricing Program, and the Secretary of Veterans Affairs’ TRICARE
Program, each based on a government-imposed pricing program. Each of these programs
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requires the Debtors to sell the Medications at a substantial discount to wholesale acquisition
cost (“WAC”) to the applicable Customers. Typically, these programs operate in the following
manner: the Debtors sell the Medications to the Direct Customers at WAC, or some other price
agreed to by the Debtors and the Direct Customers; the Direct Customers, in turn, provide the
Medications to the relevant governmental-program participant at a statutorily mandated price,
which is usually lower than WAC. This means that the Direct Customers have sold the
Medications to the governmental program participant at a loss. The Direct Customers, to
compensate for this loss, charge back the Debtors in an amount equal to the difference between
the then-current WAC and the price at which they sold the Medication to the applicable
governmental-program participant.
178.

The Debtors are a party to a master agreement (the “Master Agreement”)

governing their participation in those programs that are subject to the Federal Supply Schedule of
the United States General Services Administration (the “Federal Supply Schedule”). The
Master Agreement allows the Debtors to sell the Medications to the VA and the DOD, to whom
the Debtors provide certain price concessions (the “VA and DOD Programs” serving “VA and
DOD Hospitals”), and pursuant to the 340B program (the “Hospital Program”). The VA and
DOD Hospitals place orders for the Medications through Wholesalers, who in turn purchase the
Medications from the Debtors and then ship the Medications directly to the VA and DOD
Hospitals. The VA and the DOD are each subject to the Federal Supply Schedule, which
provides the maximum amount that can be charged to certain government entities for
pharmaceuticals based on a specific formula. In accordance with the Federal Supply Schedule,
the Debtors charge member patients discounted rates for their Medications. If the price of the
Medications offered through the VA and DOD Programs is lower than the WAC price, the
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Wholesaler will charge back the Debtors for the difference. The price of the Medications for the
VA and DOD programs is set annually, but is subject to change if another Customer of the
Debtors with similar purchasing needs as the VA and DOD (the “Tracking Customer”) receives
a lower price than the VA or DOD. The price of the Medications for the VA and DOD programs
then would be adjusted to match the price given to the Tracking Customer. The Debtors expect
that the discount for the Medications will remain the same or increase in the future, contingent
on price changes.
179.

Certain hospitals, clinics, and other entities provide the majority of their services

to low-income patients and receive payments from the Centers for Medicaid and Medicare
Services (“CMS”) to cover the costs of providing care to uninsured patients (such hospitals,
clinics, and other entities, the “340B Entities”). Pursuant to the Hospital Program, the Debtors
provide the Medications to 340B Entities at a discounted price, which is calculated on a quarterly
basis and set by statute. For 340B Entity patients who receive Medicaid, the Debtors are required
to pay a Medicaid Rebate (as defined below). For non-Medicaid patients, after a 340B Entity
submits a request for the Medications to one of the Debtors’ Direct Customers, and the Direct
Customer fulfills that request, the Direct Customer then submits a chargeback to the Debtors for
the difference between the price that the Direct Customer paid and the discounted price that the
340B Entities paid for the Medication.
180.

Finally, the Debtors are party to a series of agreements (the “Private Chargeback

Agreements”) with hospitals, medical centers, and GPOs that allow for discounted purchases
through wholesalers. Pursuant to these agreements, the hospital and medical center
counterparties (or, in the case of the agreements with GPOs, the hospitals and medical centers
that are members of the applicable GPO) (collectively, the “Chargeback Hospitals”) are
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allowed a discount on the Debtors’ Medications that the Chargeback Hospitals purchase from the
Direct Customers. The Chargeback Hospitals place orders for the Medications through
Wholesalers, who in turn purchase the Medications from the Debtors, and then ship the
Medications directly to the Chargeback Hospitals. The Chargeback Hospitals are each subject to
the Private Chargeback Agreements, which govern the price of the Medications. If the price of
the Medications offered under the Private Chargeback Agreements is lower than the WAC price,
the Wholesaler will charge back the Debtors for the difference.
181.

The Debtors seek authority to continue the VA and DOD Programs, the Hospital

Program, and their obligations under the Private Chargeback Agreements (collectively, the
“Chargeback Programs and Agreements”) in the ordinary course of business and either
(a) apply any prepetition chargebacks that may be outstanding against subsequent orders of the
Medications in the ordinary course of business; or (b) make cash payments on account of
prepetition obligations related to the Chargeback Programs and Agreements, as applicable. For
the fourth quarter of 2019 to date, the Debtors’ average monthly liability for chargebacks related
to the Chargeback Programs and Agreements was approximately $600,000. The Debtors
estimate that, as of the Petition Date, there are approximately $180,000 in accrued obligations
under the Chargeback Programs and Agreements.
182.

Administration of the Chargeback Programs and Agreements. The Debtors’

obligations under the Chargeback Programs and Agreements are administered by third-party
logistics provider, Cardinal Health, Inc. (“Cardinal”). The steps in reconciling the Debtors’
obligations under the Chargeback Programs and Agreements are as follows:


First, the Debtors submit an invoice to the applicable Direct Customer, generating an
account receivable. A copy of the invoice is also provided to Cardinal.
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Second, once the Direct Customer sells the Medications to a participant in the
Debtors’ Chargeback Programs and Agreements, thus generating a chargeback
liability for the Debtors, the Direct Customer sends a debit memo to Cardinal and the
Company.



Third, Cardinal and the Company have 15 days to review these debit memos, and
determine whether the Direct Customer properly claimed a chargeback.



Fourth, when the invoice becomes due, the Direct Customer pays the invoice into the
Debtors’ lockbox account, net of any reconciled chargebacks.



Fifth, the funds received in the lockbox account are processed by the financial
institution at which the lockbox account is held and transferred from the lockbox
account to the Debtors’ operating accounts.

Cardinal is also one of the Debtors’ largest Direct Customers. In addition to obligations owed to
Cardinal under the various Customer Programs, by this Motion, the Debtors seek authority to pay
any prepetition amounts owed to Cardinal on account of its provision of third-party logistics
(including, among other payment and supply-chain related logistics and administration of the
Debtors’ lockbox account), and to continue making such payments in the ordinary course
postpetition. For the second quarter of 2019, the Debtors’ average monthly obligation to Cardinal
on account of third-party logistics was $30,000. As of the Petition Date, the Debtors estimate that
$30,000 in such obligations remain outstanding.
183.

Sales Returns. In the ordinary course of business, the Debtors’ Direct Customers

may be unable to sell Medications they purchased from the Debtors, generally because the
Medication expires. Accordingly, the Debtors allow their Direct Customers and certain Indirect
Customers to return the expired Medications in exchange for replacement Medications or credit
within a limited time before and after the date of expiration (the “Sales-Return Program”).
Typically the time period for the Direct Customers to avail themselves of the Sales-Return
Program is the 18-month period beginning six months prior to the labeled expiration date and
ending 12 months after the labeled expiration date of the Medications.
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184.

As of the Petition Date, the Debtors estimate that there is potential liability of

approximately $3.9 million related to the Sales Return Program. To maintain their Customers’
goodwill and continued business, the Debtors believe it is imperative to honor all valid Customer
returns under the Sales Return Program in the ordinary course of their business, including those
returns related to both prepetition and postpetition sales.
185.

Medicaid and TRICARE Rebates. Medicaid is a health program, jointly funded by

the states and federal government and managed by the states, that assists low-income individuals
and families in obtaining health care. Under Medicaid, the Debtors’ Direct Customers provide
the Medications to hospitals and pharmacies that dispense the Medications to Medicaid patients.
States will collect utilization data on the use of the Medications and send the Debtors one or
more reports and invoices. The Debtors are then responsible for paying a rebate (the “Medicaid
Rebate” granted pursuant to the “Medicaid Drug Rebate Program”) on the Medications for
each time that the Medications was dispensed to Medicaid patients. TRICARE is a healthcare
program for uniformed military service members, retired military service members, and their
families. Under the TRICARE program, the Debtors are responsible for paying a rebate (the
“TRICARE Rebate” granted pursuant to the “TRICARE Drug Rebate Program”) for
Medications that have entered into the normal commercial chain of transactions and that are
prescribed to TRICARE beneficiaries and paid for by the DOD.
186.

The Medicaid Drug Rebate Program and the TRICARE Drug Rebate Program

cover certain drugs, including the Medications, and require the Debtors to enter into national
rebate agreements in exchange for Medicaid and TRICARE coverage of the Medications. A
statutory formula establishes the Medicaid and TRICARE Rebate due for each unit of the
Medications dispensed to a Medicaid patient or a TRICARE Beneficiary. The Debtors pay the
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Medicaid Rebates to CMS and the TRICARE Rebates to the DOD on a quarterly basis.f The
Debtors’ third quarter liability for the Medicaid Rebates was $315,000 and the Debtors’ third
quarter liability for the TRICARE Rebates was $30,000. As of the Petition Date, the Debtors
estimate that approximately $1.16 million has accrued but has not yet been invoiced for
Medicaid Rebates and approximately $60,000 has accrued but has not yet been invoiced for
TRICARE Rebates. The Debtors expect that the majority of these amounts will be invoiced
within 90 days of the Petition Date and seek authority to pay prepetition Medicaid Rebates and
TRICARE Rebates and to continue providing Medicaid Rebates and TRICARE Rebates in the
ordinary course of business postpetition.
187.

Medicare Part D Rebates. The United States government administers Medicare, a

national insurance program that primarily serves Americans over the age of 65. Medicare Part D
is a prescription drug program through which seniors choose from a wide variety of privately
administered drug plans that negotiate individually with drug makers (the “Medicare Part D
Program”). The Debtors are party to a contract with a managed-care organization (an “MCO”)
that administers prescription benefits for the Medicare Part D Program, pursuant to which the
Debtors pay certain rebates related to the Medicare Part D program (the “Medicare Part D
Rebates”). The MCO owns a pharmacy benefit manager (“PBM”) that fulfills prescriptions for
patients enrolled under its plan. In connection with the Medicare Part D Program, the Debtors
negotiate price concessions with Medicare Part D Program administrators or grant rebates in a
similar fashion as the Medicaid Rebates described above. The Medicare Part D Rebates are paid
quarterly, about 45 days after the end of a fiscal quarter. For the third quarter of 2019, the
Debtors’ accrued Medicare Part D Rebates totaled $13,000. The Debtors estimate that, as of the
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Petition Date, there were approximately $45,000 in prepetition accrued but unpaid Medicare Part
D Rebates.
188.

Given the administrative burdens and complexities associated with the Medicaid

Drug Rebate Program, TRICARE Drug Rebate Program, and Medicare Part D Rebate process,
the Debtors utilize a third-party service provider, IQVIA, to manage the Debtors’ Medicaid and
Medicare reimbursement process. The average quarterly fee paid to IQVIA is $32,000, and the
Debtors estimate that, as of the Petition Date, they owe approximately $70,000 in accrued but
unpaid fees to IQVIA.
189.

Coverage-Gap Program. The Debtors are party to a Medicare Part D Coverage

Gap Discount Agreement with CMS, which provides discounted prescription drugs to Medicare
Part D beneficiaries within the so-called “coverage gap”30 (the “Coverage-Gap Program”).
Under the Coverage-Gap Program, Palmetto GBA consolidates the claims arising from the
Coverage-Gap Program from CMS against the Debtors and sends an invoice to the Debtors. In
the third quarter of 2019, the Debtors’ obligations under the Coverage-Gap Program totaled
approximately $140,000. The Debtors estimate that their prepetition liability for the CoverageGap Program is approximately $135,000.
190.

Volume-Based Rebates/Private Insurer Rebates. The Debtors, pursuant to the

Private Chargeback Agreements with certain GPOs, and private agreements with certain
hospitals, also provide the applicable GPOs and hospitals with rebates based on the volume of

30

In general, Medicare Part D covers the cost of prescription drugs for program beneficiaries up to a specified
initial-coverage limit, as well as prescription-drug costs in excess of a specified catastrophic-coverage
threshold. The range between the initial-coverage limit and the catastrophic-coverage threshold is known as the
“coverage gap.”
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the Medications purchased by the members of the applicable GPOs (the “Volume-Based
Rebates”). These rebates are designed to compensate the GPOs for administrative costs.
191.

The Debtors are party to agreements with several private insurance programs and

their related PBMs (collectively, the “Private Insurers”) that cover the cost of the Medications
for their beneficiaries. Under these programs the Debtors are required to provide periodic rebates
and administrative fees to Private Insurers based on their pricing schedules (the “Private
Insurer Programs”). In the second quarter of 2019, the Volume-Based Rebates totaled
approximately $250,000, while rebates accrued pursuant to the Private Insurer Programs totaled
approximately $205,000. The Debtors estimate that their prepetition liability for the VolumeBased Rebates is approximately $385,000 and their prepetition liability for the Private Insurer
Programs is approximately $640,000. The Debtors seek authority to pay prepetition obligations
attributable to Volume-Based Rebates and the Private Insurer Programs, and to continue the
Volume-Based Rebates and Private Insurer Programs in the ordinary course of business
postpetition.
192.

Patient Support Programs. The Debtors also provide certain patients with various

support programs for select Medications, including, but not limited to, co-pay assistance to offset
out-of-pocket costs, benefits verification and prior authorization, and the provision of free
product to eligible, uninsured patients. One of the programs, known as MelintAssist, provides
copay/coinsurance support for Baxdela and Orbactiv for eligible patients with private,
commercial insurance and excludes beneficiaries of Medicare, Medicaid, and the VA and DOD
Programs
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193.

The Debtors maintain fixed deposits at the administrators of MelintAssist (the

“MelintAssist Administrators”) 31 based on historical volume of co-pay assistance claims.
Generally, once an Indirect Customer uses the MelintAssist co-pay reduction, the provider of the
product issues a claim to the MelintAssist Administrators, who then pay the applicable provider
for the difference between the provider’s price and the reduced co-pay paid by the MelintAssist
participant. The MelintAssist Administrators then issue invoices to the Debtors on at least a
monthly basis equal to the amount of payments to providers. In addition, the MelintAssist
Administrators charge the Debtors a monthly fee to administer the programs. The Debtors’
liability to the MelintAssist Administrators consists of (a) the administrative fees charged by the
MelintAssist Administrators (the “MelintAssist Administrative Fees”) and (b) the amount of
co-pay assistance claims paid by the MelintAssist Administrators(the “MelintAssist Co-Pay
Obligations”).
194.

As set forth in greater detail herein, prior to the Petition Date, the Debtors

discontinued their prior practice of providing co-pay assistance to Indirect Customers for
Baxdela with TrialCard. As a result of this, the Debtors and TrialCard reached an agreement,
pursuant to which, in exchange for prepayment of the remaining MelintAssist Administrative
Fees associated with TrialCard’s administration of MelintAssist for Orbactiv, TrialCard would
continue to administer MelintAssist for Orbactiv until the end of 2019 (the scheduled expiration
of the Debtors’ agreement with TrialCard). As such, other than the Baxdela-related MelintAssist
Co-Pay Obligations that remain unpaid as of the Petition Date, the Debtors’ only remaining
obligations to TrialCard for MelintAssist are the MelintAssist Co-Pay Obligations owed to

31

The MelintAssist Administrators are RelayHealth Pharmacy Solutions (“RelayHealth”) and TrialCard Inc.
(“TrialCard”). Relay and TrialCard administer the programs related to Baxdela, while TrialCard administers
the program for Orbactiv.
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TrialCard for Orbactiv for November and December, which the Debtors estimate will total
approximately $20,000. At this point, the Debtors intend to continue their existing relationship
with Relay Health with respect to MelintAssist for Baxdela. In the second quarter of 2019, the
Debtors’ average monthly MelintAssist Administrative Fees paid to Relay Health were $4,500
and the Debtors’ average monthly MelintAssist Co-Pay Obligations paid to Relay Health were
$60,000. The Debtors estimate that, as of the Petition Date, there are approximately $22,000 of
accrued but unpaid MelintAssist Administrative Fees and approximately $400,000 of accrued but
unpaid MelintAssist Co-Pay Obligations owed to Relay Health.32
195.

Because TrialCard’s agreement with the Debtors expires on December 31, 2019,

the Debtors have undertaken the process of identifying other similar program administrators in
order to continue their co-pay assistance program with respect to Orbactiv. The Debtors believe
that they are near agreement with one such provider, and that a formal agreement will be
finalized shortly after the Petition Date.
196.

The Debtors offer an industry-standard patient assistance program, through which

they provide Orbactiv to patients who are uninsured and lack the financial means to purchase the
Medication (the “Patient Assistance Program”). The Patient Assistance Program is
administered by TrialCard and distributed by Cardinal.
197.

The eligibility criteria for the Debtors’ Patient Assistance Program are as follows:
the patient must be a resident of the United States (including Puerto Rico, Guam,
and the U.S. Virgin Islands). For the purpose of the Patient Assistance Program,
the patient must have a valid mailing address that is not a P.O. box;

(b)

32

the patient must be uninsured; and

These prepetition obligations are stated in a gross amount. Relay currently holds a deposit from the Debtors in
the amount of $276,000.
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(c)

the patient’s income must be no greater than 250% of the federal poverty level.

198.

TrialCard is responsible for verifying that applicants for the Patient Assistance

Program satisfy the relevant eligibility requirements. Once a patient is determined to be eligible
to participate in the Patient Assistance Program, the Medications are provided to the Patient at no
cost.
199.

The Patient Assistance Program is typical of similar programs offered in the

pharmaceutical industry and ensures that patients with insufficient financial means continue to
have access to the Medications. In the third quarter of 2019, the Debtors’ average monthly
obligations under the Patient Assistance Program (including payments related to the
administration of the program) totaled $25,000 (the majority—approximately $20,000—of
which is attributable to the Debtors’ inventory cost for the Medications provided pursuant to the
Patient Assistance Program). As of the Petition Date, the Debtors do not believe that they have
any prepetition liabilities associated with the Patient Assistance Program.
200.

Sample Program. In an attempt to grow utilization of Baxdela, the Debtors

engage in a program of distributing samples of Baxdela to physicians (the “Sample Program”).
Currently, the samples of Baxdela are delivered by J. Knipper and Company, Inc. (“Knipper”)
directly to the Debtors’ sales representatives. The sales representatives, in turn, deliver the
samples to physicians who deliver them to patients. In the third quarter of 2019, the Debtors’
average monthly obligations to Knipper on account of the Sample Program totaled
approximately $45,000. As of the Petition Date, the Debtors estimate that their approximate
prepetition liability to Knipper under the Sample Program is $200,000.
201.

The Customer Programs are vital the Debtors’ ability to generate revenue,

preserve the value of the Medications, and maximize value for their stakeholders. The Direct
Customers consider the Customer Programs to which they are a party indispensable elements of
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their commercial relationship with the Debtors. Accordingly, maintaining these Customer
Programs in the ordinary course is critical to preserving the value of the Debtors’ business.
Continuing the Customer Programs will allow the Debtors to continue establishing and
maintaining their base of Indirect Customers by enabling the Indirect Customers to receive the
Medications at competitive prices.
202.

Participation in Medicaid, Medicare, the VA and DOD Programs, and the

Hospital Program requires that the Debtors pay Medicaid Rebates and Medicare Part D Rebates.
The Debtors’ participation in the VA and DOD Programs and the Hospital Program is dependent
on the Debtors’ ability to provide the Medications to Medicaid and Medicare patients. If the
Debtors fail to fulfill their obligations to Medicaid and Medicare, including payment of the
Medicaid Rebates and Medicare Part D Rebates as they become due, they risk becoming
excluded from all federal programs. As such, honoring Medicaid Rebates and Medicare Part D
Rebates is an integral part of the Debtors’ business, and the Debtors cannot risk any harm that
may arise from the failure to pay Medicaid Rebates and Medicare Part D Rebates. The Debtors
believe that any failure to make these payments could result in severe consequences, including
denial of coverage and damage to the Debtors’ relationship with their Customers, which will
irreparably impair the Debtors’ efforts to conduct their business during the Chapter 11 Cases and
maximize value.
203.

The Debtors’ relationships with various GPOs, PBMs, and Private Insurers are

dependent on the Debtors’ continued ability to provide these entities with the benefits of the
Customer Programs. The Debtors believe that a failure to honor their obligations under the
Customer Programs will lead GPOs, PBMs, and Private Insurers to look for alternatives to the
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Medications. This would lead to irreparable harm to the value of the Medications and would
jeopardize the Debtors’ ability to maximize value for stakeholders.
H.

Motion to Preserve Tax Attributes (Item 11)

204.

The Debtors have generated, and are currently generating, a significant amount of

NOLs for United States federal income tax purposes. As of December 31, 2018, the Debtors had
approximately $263 million of U.S. federal NOLs available to offset taxable income, taking into
account limitations imposed by section 382 (“Section 382”) of title 26 of the United States Code,
the Internal Revenue Code of 1986, as amended (the “IRC”) as the result of a previous
“ownership change,” and the Company estimates that an additional $90 million of U.S. federal
NOLs will be generated in the Company’s 2019 taxable year. While the effective value of the
Debtors’ Tax Attributes is uncertain because, among other things, such value is contingent upon
the amount of the Debtors’ taxable income that may be offset by the Tax Attributes before they
expire and any existing limitation on their usage, the Debtors’ NOLs and other Tax Attributes
could translate into potential significant future tax savings which could be valuable assets of the
Debtors’ estates. For example, the Company could utilize its NOLs to offset income earned or
recognized during the course of the Chapter 11 Cases or to offset any gain that may be
recognized in connection with a sale transaction in bankruptcy.
205.

It is my understanding that the Debtors’ ability to use their tax attributes,

however, could be severely limited under Section 382 of title 26 of the United States Code as a
result of the trading and accumulation of their equity securities prior to consummation of a
chapter 11 plan. The Debtors thus seek to establish procedures for continuously monitoring the
trading of their equity securities, so that the Debtors can preserve their ability to seek substantive
relief at the appropriate time, particularly if it appears that additional trading may jeopardize the
use of their NOLs under Section 382. Therefore, I submit that the relief requested in the NOL
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Motion is necessary and in the best interests of the Debtors’ estates, their creditors and other
parties-in-interest.
I.

Use of Cash Collateral Motion (Item 12)

206.

In the weeks preceding the Petition Date, the Debtors engaged in intensive

negotiations with Deerfield and its professional advisors concerning the terms and conditions on
which the Prepetition Secured Parties would consent to the Debtors’ use of cash collateral. I
believe the terms on which the Debtors and the Prepetition Secured Parties ultimately settled
represent the most favorable terms the Debtors reasonably could have achieved under the
circumstances. To implement this agreement, the Debtors request entry of an order
(a) authorizing the Debtors to use cash collateral, (b) granting adequate protection to the
Prepetition Secured Parties, (c) modifying the automatic stay, to the extent set forth therein,
(d) scheduling a final hearing, and (e) granting certain related relief.
207.

I believe that the Debtors have an immediate need to use Cash Collateral, without

which the Debtors cannot maintain the value of their estates during the Chapter 11 Cases.
Although the Debtors’ capital structure is not sustainable in the long term, the Debtors have
sufficient liquidity to administer a value-maximizing chapter 11 process. However, the Debtors’
cash is Cash Collateral of the Prepetition Secured Parties. Thus, the Debtors require use of their
Cash Collateral to operate their businesses in the ordinary course and to pay the costs associated
with these cases.
208.

The terms of the proposed order governing the Debtors’ use of Cash Collateral

(the “Cash Collateral Order”) were negotiated extensively and at arm’s length between the
Debtors and their advisors on the one hand and the Prepetition Secured Parties and their advisors
on the other. The terms reflected in the proposed Cash Collateral Order are the product of
extensive good-faith negotiations.
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209.

The proposed Cash Collateral Order authorizes the Debtors to continue to use

Cash Collateral in accordance with the terms thereof, including the Budget (subject to Permitted
Variances). The terms of Cash Collateral use are generally designed to provide the Debtors with
sufficient liquidity to continue to operate while continuing their marketing process postpetition
and to pursue either the Supporting Lender Transaction or another higher or otherwise better bid.
210.

The proposed Cash Collateral Order provides for, among other things, the

following key items:


stipulations by the Debtors to the validity of the Prepetition Secured Claims and
related liens, subject to any Challenges brought in accordance with the Cash
Collateral Order;



Adequate Protection of the Prepetition Secured Parties’ interest in the collateral
securing the Deerfield Facility in the form of replacement liens, superpriority claims,
payment of the reasonable and documented fees and expenses of the Prepetition
Secured Parties, and certain other Adequate Protection related to the Debtors’ pursuit
of an alternative transaction pursuant to the Bidding Procedures;



termination rights for the Prepetition Secured Parties in the event of certain case
contingencies; and



milestones related to the Bidding Procedures and the plan confirmation process.

211.

In consultation with the Debtors’ attorneys, financial advisors, and investment

bankers, I believe that the terms and conditions required by the Prepetition Secured Parties to
permit the use of Cash Collateral on a consensual basis are acceptable and necessary, given the
Debtors’ liquidity needs during the Chapter 11 Cases. I have carefully reviewed the proposed
Budget and the covenants and other conditions relating thereto and believe that they provide the
Debtors sufficient flexibility to operate their business in a value-maximizing manner during the
Chapter 11 Cases.
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EXHIBIT A
Corporate Organizational Chart
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Melinta Therapeutics
Organizational Chart
Melinta
Therapeutics, Inc.

Targanta
Therapeutics
Corporation

Rempex
Pharmaceuticals,
Inc.

Rempex London
Limited (England /
Wales)

Melinta Subsidiary
Corp.

Rib-X Therapeutics
Ltd. (UK)

A-79

Cempra
Pharmaceuticals,
Inc.

CEM-102
Pharmaceuticals,
Inc.

Key
Debtor / Deerfield Loan
Party / Vatera Loan
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MedCo Litigation /
Rempex Litigation
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EXHIBIT B
List of Papers Seeking First-Day Relief
1. Motion of Debtors for Entry of Order (I) Directing Joint Administration of Cases and
(II) Waiving Certain Requirements of Bankruptcy Rule 2002(N)
2. Motion of Debtors for Entry of Order (I) Authorizing the Debtors to File a
Consolidated Creditor Matrix in Lieu of Submitting a Separate Creditor Matrix for
Each Debtor, (II) Authorizing the Debtors to File Under Seal Certain Portions of the
Debtors’ Consolidated Creditor Matrix, Schedules and Statements, and Other
Bankruptcy Documents Containing Employee Address Information, and (III)
Granting Related Relief
3. Application of Debtors for Order Appointing Kurtzman Carson Consultants LLLC as
Claims and Noticing Agent for the Debtors Pursuant to 28 U.S.C. § 156(C), 11
U.S.C. § 105(A), and Del. Bankr. L.R. 2002-1(F), Nunc Pro Tunc to the Petition Date
4. Motion of Debtors for Entry of Order Authorizing Continued Use of Existing CashManagement System, Bank Accounts, and Business Forms and Payment of Related
Prepetition Obligations
5. Motion of Debtors for Entry of Interim and Final Orders Authorizing Debtors to Pay
Prepetition Wages, Compensation, and Employee Benefits
6. Motion of Debtors for Entry of Interim and Final Orders Authorizing Debtors to
(I) Maintain Existing Insurance Policies and Pay All Insurance Obligations Arising
Thereunder and (II) Renew, Revise, Extend, Supplement, Change, or Enter Into New
Insurance Policies
7. Motion of Debtors for Entry of Interim and Final Orders Authorizing Debtors to Pay
Certain Prepetition Taxes and Related Obligations
8. Motion of Debtors for Entry of Interim and Final Orders (I) Approving Debtors’
Proposed Form of Adequate Assurance of Payment; (II) Establishing Procedures for
Resolving Objections by Utility Companies; and (III) Prohibiting Utility Companies
from Altering, Refusing, or Discontinuing Service
9. Motion of Debtors for Entry of Interim and Final Orders Authorizing Payment of
Prepetition Claims of Certain Critical Vendors
10. Motion of Debtors for Entry of Interim and Final Orders Authorizing Debtors to
Honor Certain Prepetition Obligations to Customers and to Continue Customer
Programs
11. Motion of Debtors for Entry of Interim and Final Orders Establishing Notice and
Hearing Procedures for Trading in, or Claims of Worthlessness with Respect to,
Equity Securities in the Debtors
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12. Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing the Use of
Cash Collateral; (II) Granting Adequate Protection; (III) Modifying Automatic Stay;
(IV) Scheduling a Final Hearing; and (V) Granting Related Relief
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1
Related to Docket No. 275

NOTICE OF FILING OF AMENDED AND
RESTATED GLOBAL SETTLEMENT TERM SHEET
PLEASE TAKE NOTICE THAT on February 10, 2020, the debtors and debtors-inpossession in the above-captioned chapter 11 cases (the “Debtors”) filed a Notice of Filing of
Global Settlement Term Sheet [Docket No. 275], to which was attached a copy of that certain
Global Settlement Term Sheet (the “Global Settlement Term Sheet”), dated as of February 7,
2020, by and among the Debtors, the Official Committee of Unsecured Creditors appointed in
the chapter 11 cases (the “Committee”), Deerfield Private Design Fund III, L.P. and Deerfield
Private Design Fund IV, L.P. (collectively, “Deerfield”), Vatera Healthcare Partners LLC
(“Vatera”), and The Medicines Company (“MedCo” and, together with the Debtors, the
Committee, Deerfield, and Vatera, the “Settlement Parties”).
PLEASE TAKE FURTHER NOTICE THAT on March 12, 2020, the Settlement Parties
amended and restated the Global Settlement Term Sheet (the “Amended and Restated Global
Settlement Term Sheet”). A copy of the Amended and Restated Global Settlement Term Sheet
is attached as Exhibit A hereto. Attached as Exhibit B hereto is a redline comparing the

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.
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Amended and Restated Global Settlement Term Sheet to the original Global Settlement Term
Sheet.
Dated: Wilmington, Delaware
March 13, 2020
MCDERMOTT WILL & EMERY LLP
/s/ David R. Hurst
David R. Hurst (I.D. No. 3743)
The Nemours Building
1007 North Orange Street, 4th Floor
Wilmington, Delaware 19801
Telephone: (302) 485-3900
Fax: (302) 351-8711
– and –
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Joseph O. Larkin (I.D. No. 4883)
Jason M. Liberi (I.D. No. 4425)
920 North King Street
Wilmington, Delaware 19801
Telephone: (302) 651-3000
Fax: (302) 651-3001
– and –
Ron E. Meisler
Albert L. Hogan III
Christopher M. Dressel
155 North Wacker Drive
Chicago, Illinois 60606-1720
Telephone: (312) 407-0700
Fax: (312) 407-0411
Counsel to Debtors and Debtors-in-Possession

2
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EXHIBIT A
Amended and Restated Global Settlement Term Sheet
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Execution Version
March 12, 2020
MELINTA THERAPEUTICS, INC.
AMENDED AND RESTATED GLOBAL SETTLEMENT TERM SHEET
1. Investigation

1069837.01D-CHISR01A - MSW

The Debtors will conduct an investigation and analysis of actual and potential claims
and causes of action of the Debtors that might be asserted against (i) the Debtors’
present and former directors and officers (“D&Os”), (ii) Vatera Healthcare Partners
LLC (“Vatera”) and the other Vatera Persons (as defined in the Plan), and (iii) The
Medicines Company (“MedCo”) and its affiliates and representatives (collectively with
MedCo, the “MedCo Persons”) (the “Investigation”). The Investigation with respect
to the persons identified in clauses (i) and (ii) of the preceding sentence shall be
conducted by independent director Aron Schwartz (the “Independent Director”), with
the advice and assistance of McDermott Will & Emery LLP (“MWE”); the Debtors
may delegate the Investigation with respect to the MedCo Persons to such board
members or committees, officers, and/or counsel as they deem appropriate. The
applicable person or persons responsible for conducting each applicable Investigation
is referred to herein as the “Investigator.” The Investigation shall be conducted in
accordance with the following terms and conditions:
•

The applicable Investigator will establish reasonable and good-faith protocols
governing scope and procedures of the Investigation for the purpose of
identifying whether there exist any colorable claims (or, in the case of MedCo,
any additional colorable claims) of the Debtors that may be pursued against the
D&Os or the Vatera Persons (the “Colorable Claims”). For the avoidance of
doubt, claims and causes of action previously asserted by the Debtors against
MedCo in pending litigation are considered “Colorable Claims” for purposes
of this Term Sheet; provided that MedCo disputes whether any such claims are
colorable and MedCo shall not be deemed, by virtue of its participation in this
settlement or otherwise, to waive any rights, defenses, or other legal
entitlements with respect to any such claims, nor shall MedCo’s participation
in this settlement be deemed to constitute a waiver, admission against interest
or otherwise adversely affect MedCo with respect to any such claims.

•

The Investigator shall determine, in his sole discretion, but in consultation with
the Committee, the treatment and disposition of any Colorable Claims, which
may include, but is not limited to, not prosecuting such Colorable Claim in
light of the factors described below, settling any such Colorable Claim with the
party that would be subject to litigation, or contributing the Colorable Claim to
a litigation trust or similar vehicle pursuant to the Plan for prosecution. In
making such determination, the Investigator shall consider, among other
things, the cost and expense of pursuing the Colorable Claim, the
Investigator’s assessment of the likelihood of success on the merits, the likely
complexity of any litigation involving the Colorable Claim, the interests of
creditors, and the consideration that has been or will be provided pursuant to
this Settlement by the party that would be subject to litigation and its support
of the Plan if Deerfield is determined by the Court to be the Successful Bidder.

•

In the event that the Investigator determines that a Colorable Claim exists and
will be transferred to the Liquidating Trust for prosecution, that Colorable
Claim shall be identified to the party subject to such Claim no later than 5:00
p.m. (New York Time) on March 12, 2020 (the “Investigation Deadline”), and
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the party with respect to which the Colorable Claim is identified may: (a) raise
any and all objections to the Plan, including the release and exculpation
provisions of such Plan, and the Deerfield Transaction, (b) seek expedited
discovery, and (c) seek a seven-day adjournment of the hearing to approve the
Deerfield Transaction or confirm the Plan.

2. Vatera Claims

3. MedCo Claims

1069837.01D-CHISR01A - MSW

•

The Investigator shall reasonably communicate and consult with the
Committee and/or Porzio, Bromberg & Newman, P.C., in connection with the
Investigator’s analysis and findings in connection with performing his duties in
respect of the Investigation, subject to such limitations as are necessary or
advisable to preserve confidentiality and privilege.

•

Vatera and MedCo will use commercially reasonable efforts to cooperate in
assisting the Debtors and Committee in their investigations and analyses of the
respective claims, counterclaims, or possible causes of action in favor or
against either one of them during the period of time prior to the Investigation
Deadline.

On the Deerfield Transaction Effective Date:
•

Deerfield shall waive its right under the Subordination Agreement to payover
of distributions under the Plan to Vatera;

•

Subject to the Investigation and Court approval of the releases and
exculpations in favor of the Vatera Persons pursuant to the Plan (as revised in
accordance herewith), Vatera shall (i) pay $500,000 to the Liquidating Trust
no later than the Deerfield Transaction Effective Date; (ii) subordinate to the
first $4.0 million distributed to unsecured creditors from the Liquidating Trust,
so long as the Liquidating Trust expends no more than $2.0 million in
professional fees (with the scenario wherein the Liquidating Trust expends, or
seeks to expend, more than $2.0 million in Professional fees addressed in Item
5, below), and (iii) thereafter share pro rata with other unsecured creditors to
the extent of Vatera’s allowed unsecured claims; and

•

Vatera’s unsecured claim shall be allowed in the amount of $77,842,985.47.

On the Deerfield Transaction Effective Date:
•

Subject to the Investigation and Court approval of the releases and
exculpations in favor of the MedCo Persons pursuant to the Plan (as revised in
accordance herewith), MedCo shall (i) subordinate to the first $3.5 million
distributed to unsecured creditors from the Liquidating Trust, so long as the
Liquidating Trust expends no more than $2.0 million in professional fees (with
the scenario wherein the Liquidating Trust expends, or seeks to expend, more
than $2.0 million in Professional fees addressed in Item 5, below), (ii)
subordinate to an additional $500,000 being contributed by Vatera to the
Liquidating Trust on the Deerfield Transaction Effective Date; and (iii)
thereafter share pro rata with other unsecured creditors to the extent of
MedCo’s allowed unsecured claims;

•

MedCo’s unsecured claim shall be allowed in the amount of $90 million; and

•

On or promptly following the Effective Date, the Debtors and MedCo shall
dismiss with prejudice all claims pending against one another and their current
and former directors and officers, to the extent applicable. Notwithstanding the
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foregoing, the dismissal shall not impair MedCo's ability to assert and liquidate
a prepetition general unsecured claim against the Debtors only with respect to
any such pending claims, subject to the terms of the subordination set forth
herein.
4. Plan Releases and
Exculpations

•

Subject to the Investigation, on the Deerfield Effective Date, the D&Os, the
MedCo Persons, and the Vatera Persons shall be released and exculpated
pursuant to the Plan.

•

In furtherance of the foregoing:
–

Section 1.103 of the Plan shall be amended and restated in its entirety
as follows:
“Released Parties” means, collectively: (a) (i) the Debtors; (ii) the
Supporting Lenders; and (iii) the Prepetition Agent; and (b) effective
solely upon the Effective Date of the Supporting Lender Transaction
(i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to
each of the foregoing entities in clauses (a) and (b) (but subject, in the
case of clause (b), to the occurrence of the Effective Date of the
Supporting Lender Transaction), each of their current and former
affiliates; and (d) with respect to each of the foregoing entities in
clauses (a) through (c) (but subject, in the case of clause (b), to the
occurrence of the Effective Date of the Supporting Lender
Transaction), such entities’ predecessors, successors and assigns,
subsidiaries, affiliates, managed accounts or funds, and all of their
respective current and former officers, directors, principals,
shareholders, members, partners, employees, agents, advisory board
members, financial advisors, attorneys, accountants, investment
bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs,
executors, estates, servants, and nominees.”

–

Section 1.104 of the Plan shall be amended and restated in its entirety
as follows:
“Releasing Parties” means, collectively, (a) (i)the Debtors; (ii) the
Supporting Lenders; and (iii) the Prepetition Agent; (b) effective
solely upon the Effective Date of the Supporting Lender Transaction,
(i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to
each of the foregoing parties under (a) and (b) (but subject, in the case
of clause (b), to the occurrence of the Effective Date of the Supporting
Lender Transaction), each of their current and former affiliates; (d)
with respect to each of the foregoing entities in clauses (a) through (c)
(but subject, in the case of clause (b), to the occurrence of the
Effective Date of the Supporting Lender Transaction), such entities’
predecessors, successors and assigns, subsidiaries, affiliates, managed
accounts or funds, and all of their respective current and former
officers, directors, principals, shareholders, members, partners,
employees, agents, advisory board members, financial advisors,
attorneys, accountants, investment bankers, consultants,
representatives, management companies, fund advisors, and other
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professionals, and such persons’ respective heirs, executors, estates,
servants, and nominees; and (e) without limiting the foregoing, each
holder of a Claim against or Interest in the Debtors (i) that voted to
accept the Plan; (ii) that is conclusively presumed to accept the Plan;
(iii) that is deemed to reject the Plan and did not indicate that they opt
to not grant the releases provided in the Plan; (iv) whose vote to accept
or reject the Plan was solicited but who does not vote either to accept
or to reject the Plan and, further, did not indicate that he, she, or it,
opts to not grant the releases provided in the Plan; or (v) that voted to
reject the Plan and did not indicate that he, she, or it opts to not grant
the releases provided in the Plan. For the avoidance of doubt, the
Releasing Parties shall not include the Excluded Releasing Parties.
–

The proviso at the end of the last sentence of the first paragraph of
Section 9.04 of the Plan shall be modified as follows: “; provided that
nothing in the Plan shall be construed to release the Released Parties
from willful misconduct or actual fraud as determined by a Final
Order; provided, further, that, on or promptly following the Effective
Date, the Debtors and MedCo shall dismiss with prejudice all claims
pending against one another and their current and former directors and
officers and all Claims asserted by the Debtors in any pending
litigation against MedCo (and their current and former directors and
officers, to the extent applicable) shall be released.”

–

Section 1.53 of the Plan shall be amended and restated in its entirety as
follows:
“Exculpated Parties” means (a)(i) the Debtors; (ii) the Supporting
Lenders; (iii) the Prepetition Agent; and (iv) the Committee and each
of its members, solely in their capacities as such; (b) effective solely
upon the Effective Date of the Supporting Lender Transaction, (i) the
Vatera Persons; and (ii) the MedCo Persons; and (c) with respect to
each of the foregoing entities in clauses (a) and (b) (but subject, in the
case of clause (b), to the occurrence of the Effective Date of the
Supporting Lender Transaction), each of their current and former
affiliates; and (d) with respect to each of the foregoing entities in
clauses (a) through (c) (but subject, in the case of clause (b), to the
occurrence of the Effective Date of the Supporting Lender
Transaction), such entities’ predecessors, successors and assigns,
subsidiaries, affiliates, managed accounts or funds, and all of their
respective current and former officers, directors, principals,
shareholders, members, partners, employees, agents, advisory board
members, financial advisors, attorneys, accountants, investment
bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs,
executors, estates, servants, and nominees.

5. Formation and
Funding of
Liquidating Trust
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On the Deerfield Transaction Effective Date:
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•

A liquidating trust (the “Liquidating Trust”) shall be formed pursuant to the
Plan, and managed by three current members of the unsecured creditors
committee (collectively, the “Oversight Committee”);

•

The Liquidating Trust shall be funded with $3.5 million in cash (the “Initial
Funding Amount”); provided that:

•

–

The Liquidating Trust may expend up to a maximum of $2 million in
professional fees in costs of administration, wind down, and pursuing
claims and assets without requiring any input from any party outside
of the Oversight Committee;

–

To the extent that the Liquating Trust, by and through a decision of its
Oversight Committee, wishes to spend in excess of $2 million in the
exercise of its fiduciary responsibilities, any such expenditure will be
subject to the advice and consent of Vatera and MedCo, not to be
unreasonably withheld;

–

If the liquidating trust spends funds over and above the $2 million
threshold, without the advice or consent of Vatera and MedCo, but
makes recoveries that restore the balance to the $3.5 million initial
funding level (the “Recovery”), then the subordination which Vatera
and the MedCo have agreed to with respect to the first $3.5 million in
distributions (see Items 2 and 3, above), shall not apply to the portion
of the Recovery representing a replenishment of any professional fees
expended in excess of the $2,000,000 threshold; and

Avoidance Actions and commercial tort claims of the Debtors shall be
transferred to the Liquidating Trust; provided, however, that (a) Avoidance
Actions and commercial tort claims against (i) employees, (ii) other parties
with which the Reorganized Debtors expect to have a continuing relationship
after the Deerfield Transaction Effective Date, (iii) the Released Parties (as
defined in the Plan (as amended in accordance with this Term Sheet)), (iv) any
person that, directly or indirectly, controls, is controlled by, or is under
common control with, any of the persons described in the foregoing clauses (i)
through (iii) and (b) commercial tort claims relating to any claim against a
Debtor that is not discharged upon the Deerfield Transaction Effective Date
shall, in each case to the extent not otherwise released pursuant to the Plan, be
retained by the Reorganized Debtors and not transferred to the Liquidating
Trust.

6. Waiver of Deerfield On the Deerfield Transaction Effective Date, Deerfield shall waive all unsecured
Unsecured Claims claims against the Debtors.
7. Settlement of
Challenges

On the Deerfield Transaction Effective Date, the Committee, Vatera, and MedCo shall
waive all Challenges (as defined the Interim and Final Cash Collateral Orders). Prior to
the Deerfield Transaction Effective Date:
•

1069837.01D-CHISR01A - MSW

The Challenge period shall be tolled for the period commencing on Court
approval of the Final Cash Collateral Order, and ending upon the earlier of (a)
the Deerfield Transaction Effective Date and (b) termination of the RSA (the
“Tolling Period”);
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•

During the Tolling Period only, the Committee shall not continue any
investigation it may have commenced into potential Challenges and no
Committee Professional Fees that accrue during the Tolling Period in
connection with any such investigation may be funded from the $50,000
investigations budget1; and

•

The Committee, Vatera, and MedCo shall (as applicable) withdraw, and,
subject to Items 11 and 13 hereof, shall not file, refile or support in any way,
any objection to Deerfield’s credit bid as set forth in Section I.A. of the
Bidding Procedures, and agree for the purposes of any auction and the sale
process that Deerfield’s prepetition secured claim (excluding, for the
avoidance of doubt, postpetition interest and other adequate protection
obligations) is $142,426,658. Notwithstanding the foregoing, the Committee,
MedCo, and Vatera reserve all rights to (i) challenge any increase in
Deerfield’s secured claim based on the inclusion of default postpetition interest
and (ii) dispute any Invoiced Fees (as defined in the Cash Collateral Order) in
accordance with paragraph 9 of the Cash Collateral Order; provided, however,
that all parties will work in good faith to resolve any such disputes prior to the
commencement of any auction.

8. Withdrawal of
Objection to NOL
Motion

In consideration of the various terms and conditions hereof, Vatera shall withdraw with
prejudice all of its pending objections, including its objections to entry of the Final
NOL Order.

9. Withdrawal of
Objections to Cash
Collateral Motion

The following modifications shall be made to the Final Cash Collateral Order:
•

Paragraph 4(ix)(1) shall be replaced with the following:
“If the Debtors continue to use the Cash Collateral after March 27,
2020, a $500,000 adequate protection payment shall be added to the
Adequate Protection Superpriority Claims.”;

10.
Withdrawal of
Objections to
Bidding
Procedures

1

•

The minimum liquidity covenant shall be set at $28 million;

•

The UCC professionals’ payments line in the Cash Collateral Budget through
the first 13-weeks of the case shall be increased to $1,250,000;

•

The Committee’s right, following termination of this Settlement, to argue that
payment of postpetition interest or fees, if any, was not permitted under
506(b), is preserved; and

•

The Committee and Vatera shall withdraw with prejudice all objections to
entry of the Final Cash Collateral Order, upon it being modified in accordance
herewith.

The following modifications shall be made to the Bidding Procedures:
•

Section IV (a) shall be replaced with:
Good-Faith Offer; Partial Bids: Each Bid must constitute a good-faith,
bona fide offer to (i) purchase all or a portion of the Assets through a

For the avoidance of doubt, fees that are incurred/accrue before or after the Tolling Period shall be reimbursable in
accordance with the $50,000 investigations budget.

1069837.01D-CHISR01A - MSW
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Section 363 Asset Sale (it being understood that partial bids may be
determined to be Qualified Bids only if (x) the combined consideration
of the highest partial bid received by the Debtor for each asset exceeds
the value of the Supporting Lender Transaction and (y) either (1) such
partial bids either close simultaneously unless otherwise agreed by the
Supporting Lenders in their sole and absolute discretion or (2) the
partial bid closing first is an acquisition of assets relating only to
Baxdela) or (ii) purchase the Reorganized Melinta Common Stock
through a Plan Sale
•

Section IV(b) shall be replaced with:
“Consideration: Each Bid must (a) offer cash consideration for the
Assets or the Reorganized Melinta Common Stock in an amount
sufficient (when taken together with unacquired cash-on-hand on the
expected closing date of the Transaction contemplated by such Bid, as
forecasted in good faith by the Debtors) to repay in full, in cash, the
amount of the then current-Credit Bid; or (b) if such Bid proposes a
Plan Sale, otherwise satisfy the requirements of section 1129 of the
Bankruptcy Code.”;

1069837.01D-CHISR01A - MSW

•

Clauses (a) and (b) of the first paragraph of Section IX shall be modified to
clarify that the Debtors, in consultation with the Committee, have the
discretion to permit Qualified Bidders to attend and participate in the auction
even if their bids are not otherwise Qualified Bids if the Debtors, in
consultation with the Committee, have a good faith belief that doing so will
increase the potential for the submission of higher or otherwise better bids;

•

Vatera, MedCo, and their respective representatives will be permitted to attend
the Auction;

•

The Debtors, Deerfield, and the Committee will work together to revise the
Bidding Procedures to specifically permit Individual Drug Asset (“IDA”)-only
bids;

•

The minimum bid increment shall be lowered to $500,000 for IDA bids; it
shall remain at $1,000,000 with respect to bids for the entirety of the Debtors’
assets and also with respect to bids for the three Hospital Assets;

•

The Prepetition Agent shall be removed as a consultation party;

•

The bid deadline shall be Monday, March 2, 2020, and all other dates shall be
adjusted accordingly;

•

The time for determining whether potential bids are Qualified Bids shall be
extended from one business day to two business days, for the purpose of
resolving any disputes related thereto, and the date for the Auction shall be
extended accordingly; and

•

The Committee and Vatera shall withdraw with prejudice all objections to
entry of the Bidding Procedures Order, upon its being modified in accordance
herewith.
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11.
Support for
Sale Process,
Disclosure
Statement, and
Plan

The proposed Disclosure Statement and Plan shall be modified to implement the terms
of this Settlement. The Committee, Vatera, and MedCo agree to support and not object
to the Court’s approval of the Deerfield Transaction (if Deerfield is approved by the
Court as the Successful Bidder). Notwithstanding the foregoing, to the extent another
Qualified Bid is received in accordance with the Bidding Procedures, the Committee
Vatera, and MedCo reserve all rights to challenge whether the Deerfield Transaction is
the highest or otherwise best. The Debtors will work in good faith with the Committee,
Vatera, and MedCo to modify the Disclosure Statement to address any objections that
the Committee, Vatera, or MedCo has with respect thereto or to preserve those
objections in the event that the Deerfield Transaction Effective Date does not occur.
The Debtors, Deerfield, and the Committee agree that MedCo and Vatera may file
objections or reservations of rights with respect to the Plan and the Deerfield
Transaction on or before the applicable objection deadlines during the pendency of the
Investigation.

12.

Approval

13.
Termination
and Reservation of
Rights

This Settlement shall be filed on the docket and Deerfield, the Committee, Vatera,
MedCo, and the Debtors shall each affirm on the record its agreement to this
Settlement at the February 7 hearing. In the event of conflict between this Term Sheet
and any entered order of the Court, the Court order shall control.
This Settlement (other than Item 9) shall terminate and shall be of no force or effect if:
•

The RSA terminates prior to the Deerfield Transaction Effective Date;

•

The applicable Investigator identifies (in consultation with the Committee) a
Colorable Claim to be transferred to the Liquidating Trust, but only with
respect to such party that is listed as being subject to such Colorable Claim.

•

The Debtors, the Committee, or Deerfield files or assert any (a) new claims or
actions relating to the Chapter 11 Cases (other than actions against Vatera to
specifically enforce the Subordination Agreement) against or (b) objection to
the unsecured claims of Vatera or MedCo, but only with respect to Vatera or
MedCo, as applicable;

•

The Court does not approve the release provisions of the Plan as modified by
the terms of this Settlement; provided, however, that the Court’s refusal to
approve the exculpation of the MedCo Persons or the Vatera Persons shall not
entitle MedCo or Vatera to terminate this Settlement; or

•

The Court (a) declines to enter the Final NOL Order, (b) declines to enter the
Final Cash Collateral Order, or Bidding Procedures Order (in each case as
modified as set forth herein), or (c) requires changes to the Final NOL Order,
Final Cash Collateral Order and the Bidding Procedures Order that are not
consented to by each of Deerfield, the Debtors, Vatera, and the Committee,
such consent not to be unreasonably withheld, delayed or conditioned.

If (a) the Debtors modify the release provisions of the Plan, or the Court conditions
confirmation of the Plan or approval of the Disclosure Statement on modifications of
such provisions, in each case in a manner that adversely affects any of the parties to
this Settlement; (b) an Investigator determines to alter any party’s treatment under this
Settlement; or (c) the Plan or order confirming the Plan is otherwise inconsistent with
this Term Sheet in a manner adverse to any party to this Settlement, then such party
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that is adversely affected may terminate this Settlement solely as to itself upon written
notice to the other parties.
Upon termination, except as otherwise stated herein, all parties’ rights (or the
terminating party’s rights, as applicable) with respect to the matters comprising this
Settlement shall be fully preserved without prejudice and the compromises embodied
in this Settlement, and the negotiations leading up to its entry, shall not be admissible
as evidence in accordance with Federal Rule of Evidence 408.
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February 7March 12, 2020
MELINTA THERAPEUTICS, INC.
AMENDED AND RESTATED GLOBAL SETTLEMENT TERM SHEET
1. Investigation

The Debtors will conduct an investigation and analysis of actual and potential claims
and causes of action of the Debtors that might be asserted against (i) the Debtors’
present and former directors and officers (“D&Os”), (ii) Vatera Healthcare Partners
LLC (“Vatera”) and the other Vatera Persons (as defined in the Plan), and (iii) The
Medicines Company (“MedCo”) and its affiliates and representatives (collectively
with MedCo, the “MedCo Persons”) (the “Investigation”). The Investigation with
respect to the persons identified in clauses (i) and (ii) of the preceding sentence shall
be conducted by independent director Aron Schwartz (the “Independent Director”),
with the advice and assistance of McDermott Will & Emery LLP (“MWE”); the
Debtors may delegate the Investigation with respect to the MedCo Persons to such
board members or committees, officers, and/or counsel as they deem appropriate. The
applicable person or persons responsible for conducting each applicable Investigation
is referred to herein as the “Investigator.” The Investigation shall be conducted in
accordance with the following terms and conditions:


The applicable Investigator will establish reasonable and good-faith protocols
governing scope and procedures of the Investigation for the purpose of
identifying whether there exist any colorable claims (or, in the case of MedCo,
any additional colorable claims) of the Debtors that may be pursued against
the D&Os or the Vatera Persons (the “Colorable Claims”). For the avoidance
of doubt, claims and causes of action previously asserted by the Debtors
against MedCo in pending litigation are considered “Colorable Claims” for
purposes of this Term Sheet; provided that MedCo disputes whether any such
claims are colorable and MedCo shall not be deemed, by virtue of its
participation in this settlement or otherwise, to waive any rights, defenses, or
other legal entitlements with respect to any such claims, nor shall MedCo’s
participation in this settlement be deemed to constitute a waiver, admission
against interest or otherwise adversely affect MedCo with respect to any such
claims.



The Investigator shall determine, in his sole discretion, but in consultation
with the Committee, the treatment and disposition of any Colorable Claims,
which may include, but is not limited to, not prosecuting such Colorable
Claim in light of the factors described below, settling any such Colorable
Claim with the party that would be subject to litigation, or contributing the
Colorable Claim to a litigation trust or similar vehicle pursuant to the Plan for
prosecution. In making such determination, the Investigator shall consider,
among other things, the cost and expense of pursuing the Colorable Claim, the
Investigator’s assessment of the likelihood of success on the merits, the likely
complexity of any litigation involving the Colorable Claim, the interests of
creditors, and the consideration that has been or will be provided pursuant to
this Settlement by the party that would be subject to litigation and its support
of the Plan if Deerfield is determined by the Court to be the Successful
Bidder.



In the event that the Investigator determines that a Colorable Claim exists and
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will be transferred to the Liquidating Trust for prosecution, that Colorable
Claim shall be identified to the party subject to such Claim no later than 5:00
p.m. (New York Time) on March 12, 2020 (the “Deerfield Transaction
Confirmation Hearing” and the day that is 14 days prior to the
commencement thereof, the “Investigation Deadline”), and the party with
respect to which the Colorable Claim is identified may: (a) raise any and all
objections to the Plan, including the release and exculpation provisions of
such Plan, and the Deerfield Transaction, (b) seek expedited discovery, and (c)
seek a seven-day adjournment of the hearing to approve the Deerfield
Transaction or confirm the Plan.


The Investigator shall reasonably communicate and consult with the
Committee and/or Porzio, Bromberg & Newman, P.C., in connection with the
Investigator’s analysis and findings in connection with performing his duties
in respect of the Investigation, subject to such limitations as are necessary or
advisable to preserve confidentiality and privilege.



2. Vatera Claims

Vatera and MedCo will use commercially reasonable efforts to cooperate in
assisting the Debtors and Committee in their investigations and analyses of the
respective claims, counterclaims, or possible causes of action in favor or
against either one of them during the period of time prior to the Investigation
Deadline.
On the Deerfield Transaction Effective Date:



Deerfield shall waive its right under the Subordination Agreement to payover
of distributions under the Plan to Vatera;



Subject to the Investigation and Court approval of the releases and
exculpations in favor of the Vatera Persons pursuant to the Plan (as revised in
accordance herewith), Vatera shall (i) pay $500,000 to the Liquidating Trust
no later than the Deerfield Transaction Effective Date; (ii) subordinate to the
first $3.54.0 million distributed to unsecured creditors from the Liquidating
Trust, so long as the Liquidating Trust expends no more than $2.0 million in
professional fees (with the scenario wherein the Liquidating Trust expends, or
seeks to expend, more than $2.0 million in Professional fees addressed in Item
5, below), and (iiiii) thereafter share pro rata with other unsecured creditors to
the extent of Vatera’s allowed unsecured claims; and



3. MedCo Claims

The Committee’s rights to object to Vatera’s unsecured claim shall be
preserved. However, any such objection must be filed on or before March 12,
2020, or it shall be waived.
Vatera’s unsecured claim shall be allowed in
the amount of $77,842,985.47.
On the Deerfield Transaction Effective Date:


Subject to the Investigation and Court approval of the releases and
exculpations in favor of the MedCo Persons pursuant to the Plan (as revised in
accordance herewith), MedCo shall (i) subordinate to the first $3.5 million
distributed to unsecured creditors from the Liquidating Trust, so long as the
Liquidating Trust expends no more than $2.0 million in professional fees
(with the scenario wherein the Liquidating Trust expends, or seeks to expend,
more than $2.0 million in Professional fees addressed in Item 5, below), and
(ii) subordinate to an additional $500,000 being contributed by Vatera to the
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Liquidating Trust on the Deerfield Transaction Effective Date; and (iii)
thereafter share pro rata with other unsecured creditors to the extent of
MedCo’s allowed unsecured claims.; and

4. Plan Releases and
Exculpations



The Committee’s rights to object to MedCo’s unsecured claim shall be
preserved. However, any such objection must be filed on or before March 12,
2020, or it shall be waived.



MedCo’s unsecured claim shall be allowed in the amount of $90 million; and



On or promptly following the Effective Date, the Debtors and MedCo shall
dismiss with prejudice all claims pending against one another and their current
and former directors and officers, to the extent applicable. Notwithstanding
the foregoing, the dismissal shall not impair MedCo's ability to assert and
liquidate a prepetition general unsecured claim against the Debtors only with
respect to any such pending claims, subject to the terms of the subordination
set forth herein.



Subject to the Investigation, on the Deerfield Effective Date, the D&Os, the
MedCo Persons, and the Vatera Persons shall be released and exculpated
pursuant to the Plan.



In furtherance of the foregoing:
-

Section 1.103 of the Plan shall be amended and restated in its entirety
as follows:
“Released Parties” means, collectively: (a) (i) the Debtors; (ii) the
Supporting Lenders; and (iii) the Prepetition Agent; and (b) effective
solely upon the Effective Date of the Supporting Lender Transaction
(i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to
each of the foregoing entities in clauses (a) and (b) (but subject, in the
case of clause (b), to the occurrence of the Effective Date of the
Supporting Lender Transaction), each of their current and former
affiliates; and (d) with respect to each of the foregoing entities in
clauses (a) through (c) (but subject, in the case of clause (b), to the
occurrence of the Effective Date of the Supporting Lender
Transaction), such entities’ predecessors, successors and assigns,
subsidiaries, affiliates, managed accounts or funds, and all of their
respective current and former officers, directors, principals,
shareholders, members, partners, employees, agents, advisory board
members, financial advisors, attorneys, accountants, investment
bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs,
executors, estates, servants, and nominees.”

-

Section 1.104 of the Plan shall be amended and restated in its entirety
as follows:
“Releasing Parties” means, collectively, (a) (i)the Debtors; (ii) the
Supporting Lenders; and (iii) the Prepetition Agent; (b) effective
solely upon the Effective Date of the Supporting Lender Transaction,
(i) the Vatera Persons and (ii) the MedCo Persons; (c) with respect to
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each of the foregoing parties under (a) and (b) (but subject, in the case
of clause (b), to the occurrence of the Effective Date of the Supporting
Lender Transaction), each of their current and former affiliates; (d)
with respect to each of the foregoing entities in clauses (a) through (c)
(but subject, in the case of clause (b), to the occurrence of the
Effective Date of the Supporting Lender Transaction), such entities’
predecessors, successors and assigns, subsidiaries, affiliates, managed
accounts or funds, and all of their respective current and former
officers, directors, principals, shareholders, members, partners,
employees, agents, advisory board members, financial advisors,
attorneys, accountants, investment bankers, consultants,
representatives, management companies, fund advisors, and other
professionals, and such persons’ respective heirs, executors, estates,
servants, and nominees; and (e) without limiting the foregoing, each
holder of a Claim against or Interest in the Debtors (i) that voted to
accept the Plan; (ii) that is conclusively presumed to accept the Plan;
(iii) that is deemed to reject the Plan and did not indicate that they opt
to not grant the releases provided in the Plan; (iv) whose vote to
accept or reject the Plan was solicited but who does not vote either to
accept or to reject the Plan and, further, did not indicate that he, she,
or it, opts to not grant the releases provided in the Plan; or (v) that
voted to reject the Plan and did not indicate that he, she, or it opts to
not grant the releases provided in the Plan. For the avoidance of
doubt, the Releasing Parties shall not include the Excluded Releasing
Parties.
-

The proviso at the end of the last sentence of the first paragraph of
Section 9.04 of the Plan shall be modified as follows: “; provided that
nothing in the Plan shall be construed to release the Released Parties
from willful misconduct or actual fraud as determined by a Final
Order; provided, further, that, on or promptly following the Effective
Date, the Debtors and MedCo shall dismiss with prejudice all claims
pending against one another and their current and former directors and
officers and all Claims asserted by the Debtors in any pending
litigation against MedCo (and their current and former directors and
officers, to the extent applicable) shall be released.”

-

Section 1.53 of the Plan shall be amended and restated in its entirety
as follows:
“Exculpated Parties” means (a)(i) the Debtors; (ii) the Supporting
Lenders; (iii) the Prepetition Agent; and (iv) the Committee and each
of its members, solely in their capacities as such; (b) effective solely
upon the Effective Date of the Supporting Lender Transaction, (i) the
Vatera Persons; and (ii) the MedCo Persons; and (c) with respect to
each of the foregoing entities in clauses (a) and (b) (but subject, in the
case of clause (b), to the occurrence of the Effective Date of the
Supporting Lender Transaction), each of their current and former
affiliates; and (d) with respect to each of the foregoing entities in
clauses (a) through (c) (but subject, in the case of clause (b), to the
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5. Formation and
Funding of
Liquidating Trust

occurrence of the Effective Date of the Supporting Lender
Transaction), such entities’ predecessors, successors and assigns,
subsidiaries, affiliates, managed accounts or funds, and all of their
respective current and former officers, directors, principals,
shareholders, members, partners, employees, agents, advisory board
members, financial advisors, attorneys, accountants, investment
bankers, consultants, representatives, management companies, fund
advisors, and other professionals, and such persons’ respective heirs,
executors, estates, servants, and nominees.
On the Deerfield Transaction Effective Date:


A liquidating trust (the “Liquidating Trust”) shall be formed pursuant to the
Plan, and managed by three current members of the unsecured creditors
committee (collectively, the “Oversight Committee”);



The Liquidating Trust shall be funded with $3.5 million in cash (the “Initial
Funding Amount”); provided that:
-

The Liquidating Trust may expend up to a maximum of $2 million in
professional fees in costs of administration, wind down, and pursuing
claims and assets without requiring any input from any party outside
of the Oversight Committee;

-

To the extent that the Liquating Trust, by and through a decision of its
Oversight Committee, wishes to spend in excess of $2 million in the
exercise of its fiduciary responsibilities, any such expenditure will be
subject to the advice and consent of Vatera and MedCo, not to be
unreasonably withheld;

-

If the liquidating trust spends funds over and above the $2 million
threshold, without the advice or consent of Vatera and MedCo, but
makes recoveries that restore the balance to the $3.5 million initial
funding level (the “Recovery”), then the subordination which Vatera
and the MedCo have agreed to with respect to the first $3.5 million in
distributions (see Items 2 and 3, above), shall not apply to the portion
of the Recovery representing a replenishment of any professional fees
expended in excess of the $2,000,000 threshold; and



6. Waiver of

Avoidance Actions and commercial tort claims of the Debtors shall be
transferred to the Liquidating Trust; provided, however, that (a) Avoidance
Actions and commercial tort claims against (i) employees, (ii) other parties
with which the Reorganized Debtors expect to have a continuing relationship
after the Deerfield Transaction Effective Date, (iii) the Released Parties (as
defined in the Plan (as amended in accordance with this Term Sheet)), (iv) any
person that, directly or indirectly, controls, is controlled by, or is under
common control with, any of the persons described in the foregoing clauses (i)
through (iii) and (b) commercial tort claims relating to any claim against a
Debtor that is not discharged upon the Deerfield Transaction Effective Date
shall, in each case to the extent not otherwise released pursuant to the Plan, be
retained by the Reorganized Debtors and not transferred to the Liquidating
Trust.
On the Deerfield Transaction Effective Date, Deerfield shall waive all unsecured
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Deerfield
Unsecured Claims
7. Settlement of
Challenges

claims against the Debtors.
On the Deerfield Transaction Effective Date, the Committee, Vatera, and MedCo shall
waive all Challenges (as defined the Interim and Final Cash Collateral Orders). Prior
to the Deerfield Transaction Effective Date:


The Challenge period shall be tolled for the period commencing on Court
approval of the Final Cash Collateral Order, and ending upon the earlier of (a)
the Deerfield Transaction Effective Date and (b) termination of the RSA (the
“Tolling Period”);



During the Tolling Period only, the Committee shall not continue any
investigation it may have commenced into potential Challenges and no
Committee Professional Fees that accrue during the Tolling Period in
connection with any such investigation may be funded from the $50,000
investigations budget1; and



8. Withdrawal of
Objection to NOL
Motion
9. Withdrawal of
Objections to Cash
Collateral Motion

The Committee, Vatera, and MedCo shall (as applicable) withdraw, and,
subject to Items 11 and 13 hereof, shall not file, refile or support in any way,
any objection to Deerfield’s credit bid as set forth in Section I.A. of the
Bidding Procedures, and agree for the purposes of any auction and the sale
process that Deerfield’s prepetition secured claim (excluding, for the
avoidance of doubt, postpetition interest and other adequate protection
obligations) is $142,426,658. Notwithstanding the foregoing, the Committee,
MedCo, and Vatera reserve all rights to (i) challenge any increase in
Deerfield’s secured claim based on the inclusion of default postpetition
interest and (ii) dispute any Invoiced Fees (as defined in the Cash Collateral
Order) in accordance with paragraph 9 of the Cash Collateral Order; provided,
however, that all parties will work in good faith to resolve any such disputes
prior to the commencement of any auction.
In consideration of the various terms and conditions hereof, Vatera shall withdraw
with prejudice all of its pending objections, including its objections to entry of the
Final NOL Order.
The following modifications shall be made to the Final Cash Collateral Order:


Paragraph 4(ix)(1) shall be replaced with the following:
“If the Debtors continue to use the Cash Collateral after March 27,
2020, a $500,000 adequate protection payment shall be added to the
Adequate Protection Superpriority Claims.”;

1



The minimum liquidity covenant shall be set at $28 million;



The UCC professionals’ payments line in the Cash Collateral Budget through
the first 13-weeks of the case shall be increased to $1,250,000;

For the avoidance of doubt, fees that are incurred/accrue before or after the Tolling Period shall be reimbursable in
accordance with the $50,000 investigations budget.
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The Committee’s right, following termination of this Settlement, to argue that
payment of postpetition interest or fees, if any, was not permitted under
506(b), is preserved; and



10.
Withdrawal of
Objections to
Bidding
Procedures

The Committee and Vatera shall withdraw with prejudice all objections to
entry of the Final Cash Collateral Order, upon it being modified in accordance
herewith.
The following modifications shall be made to the Bidding Procedures:


Section IV (a) shall be replaced with:
Good-Faith Offer; Partial Bids: Each Bid must constitute a good-faith,
bona fide offer to (i) purchase all or a portion of the Assets through a
Section 363 Asset Sale (it being understood that partial bids may be
determined to be Qualified Bids only if (x) the combined
consideration of the highest partial bid received by the Debtor for
each asset exceeds the value of the Supporting Lender Transaction
and (y) either (1) such partial bids either close simultaneously unless
otherwise agreed by the Supporting Lenders in their sole and absolute
discretion or (2) the partial bid closing first is an acquisition of assets
relating only to Baxdela) or (ii) purchase the Reorganized Melinta
Common Stock through a Plan Sale



Section IV(b) shall be replaced with:
“Consideration: Each Bid must (a) offer cash consideration for the
Assets or the Reorganized Melinta Common Stock in an amount
sufficient (when taken together with unacquired cash-on-hand on the
expected closing date of the Transaction contemplated by such Bid, as
forecasted in good faith by the Debtors) to repay in full, in cash, the
amount of the then current-Credit Bid; or (b) if such Bid proposes a
Plan Sale, otherwise satisfy the requirements of section 1129 of the
Bankruptcy Code.”;



Clauses (a) and (b) of the first paragraph of Section IX shall be modified to
clarify that the Debtors, in consultation with the Committee, have the
discretion to permit Qualified Bidders to attend and participate in the auction
even if their bids are not otherwise Qualified Bids if the Debtors, in
consultation with the Committee, have a good faith belief that doing so will
increase the potential for the submission of higher or otherwise better bids;



Vatera, MedCo, and their respective representatives will be permitted to
attend the Auction;



The Debtors, Deerfield, and the Committee will work together to revise the
Bidding Procedures to specifically permit Individual Drug Asset (“IDA”)-only
bids;



The minimum bid increment shall be lowered to $500,000 for IDA bids; it
shall remain at $1,000,000 with respect to bids for the entirety of the Debtors’
assets and also with respect to bids for the three Hospital Assets;
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The Prepetition Agent shall be removed as a consultation party;



The bid deadline shall be Monday, March 2, 2020, and all other dates shall be
adjusted accordingly;



The time for determining whether potential bids are Qualified Bids shall be
extended from one business day to two business days, for the purpose of
resolving any disputes related thereto, and the date for the Auction shall be
extended accordingly; and



11.
Support for
Sale Process,
Disclosure
Statement, and
Plan

The Committee and Vatera shall withdraw with prejudice all objections to
entry of the Bidding Procedures Order, upon its being modified in accordance
herewith.
The proposed Disclosure Statement and Plan shall be modified to implement the terms
of this Settlement. The Committee, Vatera, and MedCo agree to support and not object
to the Court’s approval of the Deerfield Transaction (if Deerfield is approved by the
Court as the Successful Bidder). Notwithstanding the foregoing, to the extent another
Qualified Bid is received in accordance with the Bidding Procedures, the Committee
Vatera, and MedCo reserve all rights to challenge whether the Deerfield Transaction is
the highest or otherwise best. The Debtors will work in good faith with the Committee,
Vatera, and MedCo to modify the Disclosure Statement to address any objections that
the Committee, Vatera, or MedCo has with respect thereto or to preserve those
objections in the event that the Deerfield Transaction Effective Date does not occur.
The Debtors, Deerfield, and the Committee agree that MedCo and Vatera may file
objections or reservations of rights with respect to the Plan and the Deerfield
Transaction on or before the applicable objection deadlines during the pendency of the
Investigation.

12.

Approval

13.
Termination
and Reservation of
Rights

This Settlement shall be filed on the docket and Deerfield, the Committee, Vatera,
MedCo, and the Debtors shall each affirm on the record its agreement to this
Settlement at the February 7 hearing. In the event of conflict between this Term Sheet
and any entered order of the Court, the Court order shall control.
This Settlement (other than Item 9) shall terminate and shall be of no force or effect if:


The RSA terminates prior to the Deerfield Transaction Effective Date;



The applicable Investigator identifies (in consultation with the Committee) a
Colorable Claim to be transferred to the Liquidating Trust, but only with
respect to such party that is listed as being subject to such Colorable Claim.



The Debtors, the Committee, or Deerfield files or assert any (a) new claims or
actions relating to the Chapter 11 Cases (other than actions against Vatera to
specifically enforce the Subordination Agreement) against or (b) objection to
the unsecured claims of Vatera or MedCo, but only with respect to Vatera or
MedCo, as applicable;



The Court does not approve the release provisions of the Plan as modified by
the terms of this Settlement; provided, however, that the Court’s refusal to
approve the exculpation of the MedCo Persons or the Vatera Persons shall not
entitle MedCo or Vatera to terminate this Settlement; or



The Court (a) declines to enter the Final NOL Order, (b) declines to enter the
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Final Cash Collateral Order, or Bidding Procedures Order (in each case as
modified as set forth herein), or (c) requires changes to the Final NOL Order,
Final Cash Collateral Order and the Bidding Procedures Order that are not
consented to by each of Deerfield, the Debtors, Vatera, and the Committee,
such consent not to be unreasonably withheld, delayed or conditioned.
If (a) the Debtors modify the release provisions of the Plan, or the Court conditions
confirmation of the Plan or approval of the Disclosure Statement on modifications of
such provisions, in each case in a manner that adversely affects any of the parties to
this Settlement; (b) an Investigator determines to alter any party’s treatment under this
Settlement; or (c) the Plan or order confirming the Plan is otherwise inconsistent with
this Term Sheet in a manner adverse to any party to this Settlement, then such party
that is adversely affected may terminate this Settlement solely as to itself upon written
notice to the other parties.
Upon termination, except as otherwise stated herein, all parties’ rights (or the
terminating party’s rights, as applicable) with respect to the matters comprising this
Settlement shall be fully preserved without prejudice and the compromises embodied
in this Settlement, and the negotiations leading up to its entry, shall not be admissible
as evidence in accordance with Federal Rule of Evidence 408.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1
Related Docket No.: 344

DECLARATION OF PETER MILLIGAN IN SUPPORT OF
CONFIRMATION OF THE MODIFIED AMENDED JOINT
CHAPTER 11 PLAN OF REORGANIZATION OF
MELINTA THERAPEUTICS, INC. AND ITS DEBTOR
AFFILIATES
Pursuant to 28 U.S.C. § 1746, I, Peter Milligan, hereby declare under penalty of perjury
that the following is true to the best of my knowledge, information, and belief:
BACKGROUND
I.

Introduction
1.

I am the Chief Financial Officer of Melinta Therapeutics (“Melinta

Therapeutics”) and its debtor affiliates (collectively, the “Debtors,” the “Company,” or
“Melinta”). I submit this declaration (this “Declaration”) in support of confirmation of the
Modified Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and
its Debtor Affiliates (as may be amended or supplemented from time to time and including all
exhibits and supplements thereto, the “Plan”)2 pursuant section 1129 of the Bankruptcy Code.

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Plan or, if not
defined therein, in the Debtors’ Memorandum of Law (I) In Support of Confirmation of Modified Amended Joint
Chapter 11 Plan of Reorganization of Melinta therapeutics, Inc. and Its Debtor Affiliates and (II) in Response
to Objections Thereto (the “Memorandum”) filed herewith.
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2.

In my capacity as Chief Financial Officer of the Debtors, I have been involved in

developing the Plan and overseeing the day-to-day administration of the Chapter 11 Cases. I
have reviewed, and I am generally familiar with, the terms and provisions of the Plan, the
documents comprising the Plan Supplement, the Global Settlement Term Sheet, the Disclosure
Statement relating to the Plan, and the Disclosure Statement Supplement. Together with the
Debtors’ legal advisors, I have reviewed the requirements for confirmation of the Plan pursuant
to section 1129 of the Bankruptcy Code and, to the best of my knowledge, information, and
belief, I believe they are satisfied.
3.

Except as otherwise noted, I have personal knowledge of the matters set forth

herein and, if called as a witness, would testify competently thereto. Except as otherwise stated,
all facts set forth in this Declaration are based on my personal knowledge, my discussions with
other members of the Debtors’ management, my review of relevant documents, or my opinion,
based on my experience and knowledge of the Debtors’ operations and financial condition, as
well as discussions and work with the Debtors’ advisors, including Portage Point Partners LLC,
the Debtors’ financial advisor and Debtors’ counsel. In making this Declaration, I have relied in
part on information and materials that the Debtors’ personnel and advisors have gathered,
prepared, verified, and provided to me for my use in preparing this Declaration. This Declaration
also incorporates by reference the applicable portions of the Declaration that I submitted in
support of the Chapter 11 Petitions and First-Day Papers [Docket No. 17] (the “First-Day
Declaration”).
II.

Sale Process
4.

On December 27, 2019 (the “Petition Date”), the Debtors filed these Chapter 11

Cases. Also on the Petition Date, the Debtors entered into a Restructuring Support Agreement
with the Supporting Lenders, pursuant to which the Supporting Lenders agreed to acquire 100%
2
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of the newly issued common stock of a reorganized Melinta Therapeutics in satisfaction of their
secured claims under the Prepetition Credit Agreement if they were selected as the Successful
Bidder following a competitive sale process.
5.

The execution of the Restructuring Support Agreement followed a formal

marketing process that commenced in mid-September 2019. I, along other members of the
Debtors’ management team, were closely involved in the marketing process, including by
assisting in the strategy for and implementation of the marketing process, conducting
management meetings with potential buyers, addressing due-diligence requests, and evaluating
and discussing potential bids with the other members of the Debtors’ management team and
advisors.
6.

While the Supporting Lender Transaction embodied in the Restructuring Support

Agreement represented the best transaction offer the Debtors had received as of the Petition
Date, the Debtors—consistent with their overarching objective of maximizing the value of their
estate for the benefit of all stakeholders—elected to continue their marketing efforts following
the Petition Date. To that end, on December 30, 2019, the Debtors filed the Bidding Procedures
Motion, by which they sought approval of procedures to govern a formal postpetition sale and
auction process. Following extensive negotiations among the Debtors, the Supporting Lenders,
the Creditors’ Committee, and others, the Court entered an order approving the Bidding
Procedures Motion on February 11, 2020 [Docket No. 280]. The Debtors’ marketing efforts
continued seamlessly from the Petition Date through the March 2, 2020 Bid Deadline.3 Over the
course of the prepetition and postpetition marketing process, the Debtors and their advisors

3

The Debtors’ marketing efforts are described in greater detail in my First-Day Declaration and the Declaration
of Jeffrey Finger in Support of Debtors’ Bidding Procedures Motion [Docket No. 164]

3
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contacted 86 potential buyers (including certain potential bidders identified by the Creditors’
Committee) and executed 33 non-disclosure agreements.4
7.

Despite the best efforts of the Debtors and their advisors, the Company did not

receive any competing bids by the March 2, 2020 Bid Deadline. For this reason, the Debtors
filed the Notice of Successful Bidder and Cancellation of Auction [Docket No. 372], which
identified the Supporting Lenders as the Successful Bidders. I nonetheless believe that the
Debtors’ marketing process was appropriately designed and implemented to realize the highest
or otherwise best transaction offer possible.
III.

The Global Settlement
8.

On February 7, 2020, the Debtors entered into a Global Settlement Term Sheet

[Docket No. 217], which was the result of lengthy, arm’s-length negotiations by and among the
Debtors, the Creditors’ Committee, Deerfield, Vatera, and MedCo. As required by the Global
Settlement Term Sheet, the Debtors incorporated the terms of the settlement into the Plan and
Disclosure Statement. Among other things, the Global Settlement Term Sheet contemplated that
the Debtors would investigate certain claims they may hold against their current and former
directors and officers, Vatera and its affiliates and representatives, and MedCo and its affiliates
and representatives.
9.

As set forth in more detail in the Declaration of Aron Schwartz, the Debtors

conducted the Investigation contemplated by the Global Settlement Term Sheet. The applicable
Investigators determined: (a) that no claims against any of the Debtors’ present and former
directors and officers or any of the MedCo Persons would be contributed to the GUC Trust, and

4

In addition to these marketing efforts for the entire Company, the Debtors also separately marketed Baxdela and
related assets. The Debtors and their advisors contacted an additional 33 parties in connection with such a
potential transaction.

4
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(b) subject to the agreement of Vatera to contribute $500,000 to the GUC Trust on the
Supporting Lender Transaction Effective Date, no claims against any of the Vatera Persons
would be contributed to the GUC Trust. In connection with the Investigation, MedCo and Vatera
also agreed, effective as of the Supporting Lender Transaction Effective Date, to further
subordinate their Allowed General Unsecured Claim to the Allowed General Unsecured Claims
of other creditors with respect to the Vatera GUC Trust Contribution.
10.

These agreements, which were also the product of extensive, arm’s-length

negotiations, are memorialized in an Amended and Restated Global Settlement Term Sheet dated
as of March 12, 2020 [Docket No. 411]. The Amended Global Settlement provides for, among
other things, the following:
(a)

The release by the Debtors, following the Investigation, of any claims or causes of
action against their present and former directors and officers, the Vatera Persons,
and the MedCo Persons;

(b)

The establishment of the GUC Trust and the funding of the GUC Trust with the
Initial GUC Trust Funding Amount and the Vatera GUC Trust Contribution
Amount and the transfer of the GUC Trust Causes of Action to the GUC Trust on
the Effective Date for the benefit of Holders of Allowed Class 4 General
Unsecured Claims;

(c)

The subordination (subject to the terms and conditions set forth in the Plan and
the Amended Global Settlement) by MedCo and Vatera of their General
Unsecured Claims to the first $4 million distributed from the GUC Trust and the
waiver of all General Unsecured Claims held by Deerfield against the Debtors;

(d)

The agreement by the Settlement Parties to support the Plan and the Supporting
Lender Transaction;

(e)

The inclusion of the MedCo Persons and the Vatera Persons as Released Parties,
subject to the occurrence of the Supporting Lender Transaction Effective Date;
and

(f)

The settlement of all challenges by the Debtors and the Committee to the claims
of the Supporting Lenders, Vatera, and Medco.

5
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The applicable terms of the amended and restated Global Settlement Term Sheet are reflected in
the Plan.
OVERVIEW OF THE PLAN
11.

The Debtors propose the Plan to effectuate the Supporting Lender Transaction,

provide for the establishment and funding of the GUC Trust, and to maximize value for the
Debtors’ estates. The Debtors believe that Supporting Lender Transaction, as embodied in the
Plan, represents the best available restructuring transaction and is superior to a liquidation,
including a liquidation under chapter 7 of the Bankruptcy Code. Accordingly, the Debtors
believe that the Plan will result in the greatest possible recoveries to creditors.
I.

The Amended Global Settlement
12.

Consistent with the Global Settlement Term Sheet, the Plan establishes and funds

a GUC Trust for the benefit of general unsecured creditors. Holders of Allowed General
Unsecured Claims will receive beneficial interests in the GUC Trust to be formed on the
Effective Date. A person acceptable to the Debtors and the Committee, in consultation with
MedCo and Vatera, will serve as the GUC Trustee of the GUC Trust. An Oversight Committee
comprised of three members of the Committee will oversee the activities of the GUC Trust and
the GUC Trustee.
13.

The Plan also provides, in accordance with the Global Settlement Term Sheet,

that on the Effective Date the Initial GUC Trust Funding Amount of $3.5 million, the Vatera
GUC Trust Funding Amount of $500,000, and the GUC Trust Causes of Action will vest in the
GUC Trust. Under the direction of the GUC Trustee and the Oversight Committee, the GUC
Trust Distributable Cash will be distributed pro rata to Holders of Allowed General Unsecured
Claims. Under the Global Settlement Term Sheet (and subject to certain restrictions contained

6
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therein), Vatera and MedCo have agreed to subordinate their claims to the Initial GUC Trust
Funding Amount and the Vatera GUC Trust Contribution Amount.
14.

As stated above, the Plan terms that incorporate the Amended Global Settlement

are the result of extensive and arm’s-length negotiations. The Settlement Parties’ participation in
the Amended Global Settlement and support of the Plan were explicitly conditioned on the Plan
including the Debtor Release.
II.

Debtor Release and Exculpation
15.

Article IX of the Plan provides for the release of the Released Parties and the

exculpation of the Exculpated Parties, subject to certain limitations set forth therein. In my
opinion, releasing the Released Parties from the released Claims and Causes of Action is in the
best interest of the estates. Similarly, the Debtors have determined that exculpation of the
Exculpated Parties is appropriate under the circumstances, given the contributions the
Exculpated Parties have made with respect to the Debtors’ Chapter 11 Cases, the limitations of
the Exculpation Provision, and the terms of the Debtors’ corporate governance documents.
16.

In their business judgment, the Debtors have concluded that the Debtor Release

represents a valid settlement of any Claims or Causes of Action the Debtors may hold against the
Released Parties. In exchange for these claims, the Debtor Release has resulted in the Settlement
Parties’ support for the Plan and the Global Settlement. Specifically, the Debtor Release was
critical to, among other things: the creation and funding of the GUC Trust, the waiver of the
Supporting Lenders’ general unsecured claims, and Vatera and MedCo’s agreement to
subordinate their General Unsecured Claims, subject to the terms and conditions of the Global
Settlement Term Sheet. The Debtors project that the Debtor Release, therefore, will allow
Holders of General Unsecured Claims to obtain substantial recoveries, as opposed to de minimis

7
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or no recoveries that would have resulted absent the Global Settlement. The Debtor Release
provision contains a carve-out for willful misconduct and actual fraud.
17.

I believe the Plan’s exculpation provision is appropriate, because, based on my

consultation with the Debtors’ restructuring advisors, it applies only to fiduciaries of the
Debtors’ estates and contains a customary carve-out for willful misconduct and actual fraud.
18.

The Debtors believe that the value of the Amended Global Settlement far exceeds

the value of the claims that the Debtors seek to settle through the Debtor Release, and that the
Exculpation Provision and that the Amended Global Settlement is fair, equitable, and in the best
interests of Debtors’ estates. Thus, I believe that the releases and exculpations in the Plan are
necessary and appropriate.
III.

Substantive Consolidation
19.

The Plan contemplates and is predicated upon the deemed substantive

consolidation of the estate and Chapter 11 Case of each Debtor with the estate and Chapter 11
Case of each other Debtor for distribution purposes only. I understand that substantive
consolidation is a remedy that a Bankruptcy Court may apply in Chapter 11 cases consisting of
affiliated debtors. Based on my understanding, on the Effective Date each Claim filed or to be
filed against any Debtor shall be deemed filed only against Melinta Therapeutics and shall be
deemed a single Claim against and a single obligation of Melinta Therapeutics for distribution
purposes only, and the claims register shall be updated accordingly.
20.

The Debtors operate as a single, consolidated entity and, in my experience as

Chief Financial Officer, the Debtors have always dealt with creditors as such. In particular:
•

The Debtors have a single management team, which operates the Debtors’ business
day-to-day on a consolidated basis.

•

Debtor Melinta Subsidiary Corp. (“Melinta Subsidiary”), as the only Debtor entity
that maintains bank accounts, processes all of the Debtors’ disbursements, including
8
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disbursements on account of employee obligations, customer program obligations,
and trade vendor obligations;
•

As set forth in the Schedules and Statements, the Debtors do not record intercompany
payables and receivables in the ordinary course of business;

•

The Debtors do not have intercompany agreements; The Vatera Loan Agreement
indicates that Vatera dealt with the Debtors as a consolidated enterprise and did not
rely on the separateness of the various Debtor entities because, among other things,
(a) the Vatera Loan Agreement explicitly permits the Debtor entities to merge into
one another, provided parent Melinta Therapeutics survives such merger; (b) the
financial covenants under the Vatera Loan Agreement are tested on a consolidated
basis; and (c) the Vatera Loan Agreement does not require the Debtors to provide
financial statements on a nonconsolidated basis.

For these reasons, I believe that creditors generally dealt with the Debtors as a single,
consolidated entity and did not rely on the legal separateness of the various Debtor entities in
their dealings with the Debtors.
21.

I further believe that efforts to separate the assets and liabilities of each Debtor

would be onerous and cost prohibitive. As noted, the Debtors operate their business on a
consolidated basis and do not maintain separate books and records for each Debtor entity. As
noted Debtor Melinta Subsidiary maintains the Debtors’ bank accounts and makes all
disbursements for the Debtors, including disbursements to employees, customers, and trade
vendors. At the same time, the Debtors have no intercompany agreements and do not record
intercompany receivables or intercompany payables. Thus, the Debtors have no readily
ascertainable way of allocating disbursements made by Melinta Subsidiary to any other Debtor
entity. Determining the fair value of goods or services provided by one Debtor to another in and
then accurately tracking balances throughout the Debtors would be, in my view, extremely
burdensome if not outright impossible.
22.

At minimum, I believe that any effort to separate the assets and liabilities of each

Debtor would require the deployment of significant management and advisor resources over a
period of several months. In particular, reconstruction of historical intercompany receivables and
9
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payables and preparation of deconsolidated balances sheets likely would require the dedicated
attention of a significant number of management employees, as well as a team of accountants
and financial advisors, over a period of months. As such, I believe that the elimination of the
Plan’s limited substantive consolidation provision likely would significantly delay the Debtors’
emergence from bankruptcy.
23.

Relatedly, I am aware that the Supporting Lenders place considerable importance

on the completion of the Supporting Lender Transaction on the timeline agreed among the
parties. Among other things, Deerfield has made clear that its participation in the Global
Settlement—including its agreement to contribute the $3.5 million Initial GUC Trust Funding
Amount to the GUC Trust for the benefit of Holders of General Unsecured Claims—is
predicated on the Debtors’ timely emergence from bankruptcy. Accordingly, I believe that the
significant delay in emergence that any effort to deconsolidate the Debtors’ assets and liabilities
would inevitably require likely would substantially impair—if not entirely eliminate—recoveries
for general unsecured creditors, particularly in light of the ongoing market uncertainty caused by
the COVID-19 pandemic.
24.

Thus, in my opinion, the deemed substantive consolidation of the Debtors’ estates

for distribution purposes affords creditors a greater recovery than they would receive absent such
deemed substantive consolidation and is in the best interests of the Debtors and their estates and
stakeholders.
IV.

The Plan Satisfies the Bankruptcy Code’s Requirements for Confirmation
25.

Based on my understanding of the Plan, the events that led to the commencement

of the Debtors’ Chapter 11 Cases, and my understanding of the requirements for confirmation of
a chapter 11 plan, as informed by my discussions with the Debtors’ restructuring advisors, I

10
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believe that the Plan satisfies all of the applicable requirements for confirmation of a plan under
the Bankruptcy Code as discussed below.
A.

Section 1122: The Plan’s Classification Structure is Proper.

26.

Claims and Interests have been properly classified. Under the Plan, Claims and

Interests have been divided into different Classes, based upon the nature of the Claims and
Interests to be classified. Each of the Claims and Interests within a particular Class is
substantially similar to the other Claims and Interests in the respective Class. Administrative
Claims, Professional Claims, and Priority Tax Claims have not been classified, which the
Debtors’ counsel has informed me is appropriate under section 1123(a)(1) of the Bankruptcy
Code.
27.

I believe that valid business and factual reasons exist for separately classifying the

various Classes of Claims and Interests. I understand that the Plan divides Claims and Interests
into various Classes based upon their nature, and I believe there are valid business reasons for
such classifications. In part, the Plan classifies equity separately from debt and secured debt
separately from unsecured debt. Other aspects of the scheme are reasonably related to the nature
of each type of Claim or Interest as well:
(a)

The Plan assigns Other Priority Claims to a separate Class because they are
entitled to priority and hence different treatment under section 507(a) of the
Bankruptcy Code.

(b)

The Plan assigns Secured Prepetition Credit Agreement Claims to a separate class
because such claims are secured.

(c)

The Plan places General Unsecured Claims, Intercompany Claims, and Section
510(b) Claims and Recharacterized Claims—which are all unsecured Claims—in
separate Classes because Section 510(b) Claims and Recharacterized Claims are
subordinated to unsecured Claims under section 510 of the Bankruptcy Code, and
Intercompany Claims include only claims by one Debtor against another Debtor.

(d)

The Plan classifies Interests and Intercompany Interests separately because they
are equity interests, as opposed to claims.
11
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28.

It is my understanding that Claims in Classes 1, 2, 5, and 6 are considered

Unimpaired and therefore deemed to accept the Plan. Claims in Classes 3 and 4 are considered
Impaired under the Plan. Classes 7 and 8 are not entitled to vote on the Plan because such
Holders will receive no distribution under the Plan on account of such Claims and Interests and,
accordingly, are conclusively presumed to have rejected the Plan.
29.

In addition, the treatment of each Claim or Interest within a Class is the same as

the treatment of each other Claim or Interest in such Class, unless the Holder of a Claim or
Interest agrees to less favorable treatment on account of its Claim or Interest.
B.

Section 1123(a): The Plan’s Content is Appropriate.
(i)

30.

Section 1123(a)(1): Designation of Classes of Claims and Interests.

As discussed above, Article III of the Plan designates eight Classes of Claims and

Interests, in accordance with section 1123(a)(1) of the Bankruptcy Code.
(ii)
31.

Section 1123(a)(2): Specified Unimpaired Classes

Article III of the Plan specifies that Class 1 (Other Priority Claims), Class 2

(Other Secured Claims), Class 5 (Intercompany Interests), and Class 6 (Intercompany Claims)
are Unimpaired by the Plan, as required by section 1123(a)(2) of the Bankruptcy Code.
(iii)
32.

Section 1123(a)(3): Specified Treatment of Impaired Classes

Article III of the Plan specifies the treatment of Impaired Classes of Claims and

Interests, of which the following Classes are Impaired within the meaning of section 1124 of the
Bankruptcy Code: Class 3 (Secured Prepetition Credit Agreement Claims), Class 4 (General
Unsecured Claims), Class 7 (Section 510(b) Claims and Recharacterized Claims), and Class 8
(Interests in Melinta Therapeutics). Accordingly, the Plan satisfies the requirements of section
1123(a)(3) of the Bankruptcy Code.

12
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(iv)
33.

Section 1123(a)(4): Equal Treatment

Pursuant to the Plan and except as otherwise agreed to by a Holder of a particular

Claim or Interest, each Claim against, or Interest in, a Debtor in each respective Class receives
the same treatment from the Debtors as every other Claim or Interest in such Class. As such, the
Plan satisfies the requirements of section 1123(a)(4) of the Bankruptcy Code.
(v)
34.

Section 1123(a)(5): Implementation of the Plan

The Plan and the various documents and agreements set forth in the Plan

Supplement as well as the exhibits and schedules to the Plan provide adequate and proper means
for the implementation of the Plan, thereby satisfying section 1123(a)(5) of the Bankruptcy
Code.
35.

Article V of the Plan, entitled “Means of Implementation of the Plan,” and other

sections of the Plan set forth numerous provisions to facilitate implementation of the Plan, such
as the following:
(a)

the general settlement of Claims and Interests;

(b)

the issuance of the Reorganized Melinta Common Stock;

(c)

the transfer of the Initial GUC Trust Funding Amount, the Vatera GUC Trust
Funding Amount, and the GUC Trust Causes of Action to the GUC Trust;

(d)

the appointment, rights, powers, duties, and compensation of the GUC Trustee;

(e)

the appointment, rights, powers, and duties of the GUC Trust Oversight
Committee; and

(f)

the subordination of Vatera and MedCo to distributions of GUC Trust
Distributable Cash to Holders of Allowed General Unsecured Claims, as
described in section 5.04 of the Plan.

Since this Court approved the Disclosure Statement, the Debtors and their stakeholders have
taken the necessary and appropriate steps to facilitate implementation of the Plan. In the coming
days, the Debtors will continue to move forward with the remaining requirements to ensure the
Plan can be consummated.
13
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36.

Accordingly, the Plan, together with the documents and arrangements set forth in

the Plan Supplement, provides the means for implementing the Plan as required by section
1123(a)(5) of the Bankruptcy Code.
(vi)
37.

Section 1123(a)(6): Non-voting Equity Securities

With respect to section 1123(a)(6) of the Bankruptcy Code, Section 5.04 of the

Plan provides the distribution of Reorganized Melinta Common Stock under the plan shall
constitute 100% of the Reorganized Melinta Common Stock. The Plan also provides that, on and
after the Effective Date, Reorganized Melinta Therapeutics will be a private company. The
governance documents of Reorganized Melinta Therapeutics (as set forth in the Plan
Supplement) prohibit the issuance of non-voting stock.
(vii)
38.

Section 1123(a)(7): Designation of Directors and Officers

Consistent with section 1123(a)(7) of the Bankruptcy Code, the Plan provides

that, on and after the Effective Date, Reorganized Melinta Therapeutics will be a private
company. The directors and officers of Reorganized Melinta Therapeutics are disclosed in the
third Plan Supplement.
(viii)
39.

Section 1123(a)(8): Postpetition Person Service Payments

Section 1123(a)(8) of the Bankruptcy Code is inapplicable to the Plan because the

Debtors are not “individuals” (as that term is defined in the Bankruptcy Code).
40.

In view of the foregoing, I believe the Plan satisfies section 1123(a) of the

Bankruptcy Code.
C.

Section 1123(b): The Plan’s Content is Permitted

41.

In addition to the aforementioned, it is my understanding that section 1123(b) of

the Bankruptcy Code sets forth six permissive provisions that define what may be incorporated
into a chapter 11 plan. Based on my understanding of the Plan, the events that have led to the
14
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commencement of the Debtors’ Chapter 11 Cases, and discussions I have had with the Debtors’
professional advisors, I believe that the Plan is consistent with section 1123(b).
(i)
42.

Section 1123(b)(1): Impairment/Unimpairment of Classes of Claims and
Interests

As discussed above, Article III of the Plan classifies and describes the treatment

for each Impaired and Unimpaired Class, in accordance with section 1123(b)(1) of the
Bankruptcy Code.
(ii)
43.

Section 1123(b)(2): Assumption, Assignment, and Rejection of
Executory Contracts and Unexpired Leases

The Debtors have exercised appropriate business judgment in determining

whether to reject each of their Executory Contracts and Unexpired Leases. Pursuant to the Plan
and except as otherwise set forth therein, the Debtors are rejecting all agreements, unless such
contract or lease (i) is listed on the Schedule of Assumed Executory Contracts contained in the
Plan Supplement; (ii) has been previously assumed by the Debtors by Final Order of the
Bankruptcy Court or has been assumed by the Debtors by order of the Bankruptcy Court as of
the Effective Date, which order becomes a Final Order after the Effective Date; (iii) is the
subject of a motion to assume pending as of the Effective Date; or (iv) is an Insurance Contract.
In identifying those agreements for assumption, the Debtors, in consultation with their advisors,
commenced an extensive review of all Executory Contracts and Unexpired Leases and
determined, as an exercise of their business judgment, which contracts should be assumed by the
Reorganized Debtors.
44.

To calculate the Cure Amounts listed on the Schedule of Assumed Executory

Contracts, the Debtors or their advisors reviewed the terms and provisions governing the
applicable Executory Contract, the proofs of Claim, if any, filed by the applicable contract
counterparty, and the Debtors’ books and records, and determined the amount owed for all
15
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outstanding defaults as of the time of assumption. I believe the Debtors exercised sound business
judgment in identifying the Executory Contracts included on the Schedule of Assumed
Executory Contracts.
45.

I also believe that the Debtors will have sufficient liquidity to make required

payments with respect to any Executory Contracts assumed, both immediately after the Effective
Date and going forward. Accordingly, I believe that the Debtors will be in a position to provide
adequate assurance of future performance with respect to any Executory Contracts that may be
assumed pursuant to the Plan.
(iii)
46.

Section 1123(b)(3): Settlement and Retention of Claims and Causes of
Action

I understand that pursuant to section 1123(b)(3)(A) of the Bankruptcy Code and

Bankruptcy Rule 9019, a debtor is permitted to incorporate the settlement of claims belonging to
the debtor or the estate into a plan. The Plan incorporates the Global Settlement Term Sheet,
which is integral to the structure and implementation of the Plan.
47.

In addition, in compliance with section 1123(b)(3)(A), Section 5.10 of the Plan

retains certain Causes of Action and Avoidance Actions of the Debtors and, in accordance and
compliance with section 1123(b)(3)(B) of the Bankruptcy Code, Section 5.04 of the Plan
properly transfers the Causes of Action and Avoidance Actions that are neither Excluded Causes
of Action nor released Causes of Action under the Plan to the GUC Trust. Therefore, the Plan is
consistent with section 1123(b)(3).
(iv)
48.

Section 1123(b)(4): Distribution of the Proceeds of the Sale of
Substantially All Assets

As discussed above, the Plan contemplates the distribution of 100% of the

Reorganized Melinta Common Stock to the Holders of Secured Prepetition Credit Agreement

16
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Claims but does not contemplate the sale of all or substantially all property of the Debtors’
estates. Accordingly, Bankruptcy Code section 1124(b)(4) is not applicable.
(v)
49.

Section 1123(b)(5): Modification of Rights

In accordance and in compliance with section 1123(b)(5) of the Bankruptcy Code,

Article III of the Plan modifies the rights of Holders of Claims in Class 3 (Secured Prepetition
Credit Agreement Claims), Class 4 (General Unsecured Claims), Class 7 (Section 510(b) Claims
and Recharacterized Claims), and Class 8 (Interests in Melinta Therapeutics). The Plan leaves
unaffected the rights of Holders of Claims in Class 1 (Other Priority Claims) and Class 2 (Other
Secured Claims). The Plan may modify Class 5 (Intercompany Claims) and Class 6
(Intercompany Interests), depending on the eventual treatment of those Classes.
(vi)
50.

Section 1123(b)(6): Additional Plan Provisions

In accordance with section 1123(b)(6), the Plan provides for (i) the general

settlement of Claims and Interests (including the Global Settlement); (ii) distributions to Holders
of Claims; (iii) vesting of the Initial GUC Trust Funding Amount, the Vatera GUC Trust
Funding Amount, and the GUC Trust Causes of Action in the GUC Trust; (iv) indemnification
obligations; (v) releases by the Debtors of the Released Parties; (vi) releases by the Releasing
Parties of the Released Parties; (vii) the injunction contained at Section 9.07 of the Plan; and
(viii) the exculpation of the Exculpated Parties.
(a)
51.

The Releases, Exculpations, and Injunctions Are Fair and
Necessary

Pursuant to Section 9.04 of the Plan, the Debtors will provide for the Debtor

Release, as of the Effective Date, of, among other things, certain claims, rights, and causes of
action that the Debtors may have against the Released Parties. As stated above, the Debtor
release was critical to the Settlement Parties’ support of the Plan and the Global Settlement Term
17
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Sheet. The Debtor Release thus cleared the path for the Debtor’s emergence from Chapter 11
with the support of its major constituents and for meaningful recovery by Holders of General
Unsecured Claims.
52.

Section 9.05 of the Plan also provides for the Third Party Release from Claims or

Causes of Action by certain non-debtor third parties and Holders of Claims who: (a) are deemed
to accept the Plan, (b) voted to accept the Plan, and (c) did not opt out of granting the release and
(i) were solicited but abstained from voting on the Plan and (ii) voted to reject the Plan. The
Third Party Release contained in Section 9.05 of the Plan, is consensual as, under the Plan, the
only parties granting the Third Party Release are the Released Parties, parties who voted in favor
of the Plan or were deemed to accept the Plan, and parties whose votes were solicited and had
the opportunity to opt out from granting the Third Party Release but chose not to do so.
53.

The Exculpated Parties have provided extraordinary support during the Chapter

11 Cases, including participating in good faith in formulating and negotiating the Plan. These
provisions are limited to comply with applicable law. In light of all of the circumstances, I
believe that the releases, exculpations, and injunctions contained in Article IX of the Plan are fair
to the applicable parties and necessary to the Plan.
D.

Section 1123(c): Non-debtor Proposed Sales for Individuals

54.

The Debtors are not “individuals” (as that term is defined in the Bankruptcy

Code) and, accordingly, section 1123(c) of the Bankruptcy Code is inapplicable in these Chapter
11 Cases.
E.

Section 1123(d): Cure of Defaults

55.

Section 6.03 of the Plan provides for the satisfaction of default Claims associated

with each Executory Contract to be assumed pursuant to the Plan in accordance with section
365(b)(1) of the Bankruptcy Code. All Cure Amounts, as set forth in the Schedule of Assumed
18
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Executory Contracts served on each applicable counterparty to an Executory Contract to be
assumed by the Debtors, were determined in accordance with the underlying agreements and
applicable bankruptcy and nonbankruptcy law. Accordingly, in consultation with the Debtors’
restructuring advisors, I believe that the Plan complies with section 1123(d) of the Bankruptcy
Code.
F.

Section 1125: Postpetition Disclosure Statement and Solicitation

56.

By entry of the Disclosure Statement Order on February 25, 2020 [Docket No.

342], the Court approved the Disclosure Statement as containing “adequate information”
pursuant to section 1125(b) of the Bankruptcy Code. As set forth in the Voting Certification, the
Debtors solicited votes on the Plan through their claims and noticing agent consistent with the
Solicitation Procedures Order. In compliance with section 1125(b), the Debtors did not solicit
acceptances of the Plan from any holder of a Claim or Interest prior to entry of the Solicitation
Procedures Order.
G.

Section 1126: Acceptance of the Plan

57.

As set forth in the Voting Certification, the Debtors solicited acceptances of the

Plan from the Holders of Claims against the Debtors in each voting Class under the Plan in
accordance with section 1126 of the Bankruptcy Code. The voting Classes include Class 3
(Secured Prepetition Credit Agreement Claims) and Class 4 (General Unsecured Claims).
58.

The Debtors did not solicit votes on the Plan from any Holder of Claims in Class

1 (Other Priority Claims), Class 2 (Other Secured Claims), Class 5 (Intercompany Claims), or
Class 6 (Intercompany Interests) as such Classes are Unimpaired and, therefore, deemed to have
accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code. Further, the Debtors did
not solicit votes on the Plan from any Holder of Claims or Interests, as applicable, in Class 7
(Section 510(b) Claims and Recharacterized Claims) or Class 8 (Interests in Melinta
19
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Therapeutics), as such Classes will receive no distribution under the Plan on account of such
Claims and Interests and, accordingly, are deemed to have rejected the Plan pursuant to section
1126(g) of the Bankruptcy Code.
H.

Section 1129(a): The Plan is Confirmable
(i)

59.

Section 1129(a)(1): The Plan Complies with the Applicable Provisions of
the Bankruptcy Code

Based on my understanding and discussions with the Debtors’ advisors, the Plan

satisfies section 1129(a)(1) of the Bankruptcy Code. In that regard, and as set forth above, I
believe that the Plan satisfies the requirements of sections 1122 and 1123 of the Bankruptcy
Code, which, respectively, govern the classification of claims and interests and the contents of a
plan.
(ii)
60.

Section 1129(a)(2): The Debtors’ Compliance with the Bankruptcy Code

Based on discussions with the Debtors’ advisors, and as evidenced by the

Disclosure Statement Order, prior orders of the Bankruptcy Court, and the filings submitted by
the Debtors, I believe that the Debtors have complied with the applicable provisions of the
Bankruptcy Code, including the provisions of sections 1125 and 1126 regarding disclosure and
Plan solicitation.
(iii)
61.

Section 1129(a)(3): The Plan Has Been Proposed in Good Faith

The Plan has been proposed by the Debtors in good faith, with legitimate and

honest purposes of maximizing the recovery to claimholders under the circumstances of these
Chapter 11 Cases. As discussed more fully above, the Debtors filed the Chapter 11 Cases to
maximize value for all stakeholders. The Debtors actively involved their constituents in the
settlement negotiation and Plan formulation process. The Plan formulation process, following the
same pattern of active involvement by stakeholders throughout these Chapter 11 Cases, was

20
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marked by extensive arm’s-length negotiation. As a result, I believe that the Plan represents the
fairest and most efficient means of resolving the Debtors’ Chapter 11 Cases.
62.

Moreover, the support of the Debtors’ largest creditors and the Committee reflects

the overall fairness of the Plan and the acknowledgment by parties-in-interest that the Plan has
been proposed in good faith and for proper purposes. In light of the foregoing, in consultation
with the Debtors’ restructuring advisors, I believe that the Plan has been structured to accomplish
the Debtors’ goal of maximizing the recovery to all stakeholders.
63.

Finally, the principal purpose of the Plan is not the avoidance of taxes or the

avoidance of the application of section 5 of the Securities Act of 1933 (15 U.S.C. § 77e).
(iv)
64.

Section 1129(a)(4): The Plan Provides for Bankruptcy Court Approval
of Certain Administrative Payments

The Bankruptcy Court-appointed professionals in these Chapter 11 Cases are

subject to the requirements of sections 330 and 331 of the Bankruptcy Code and, therefore, their
fees and expenses have been approved by, or are subject to approval of, the Bankruptcy Court as
reasonable. Further, the Plan provides that the Bankruptcy Court will retain jurisdiction after the
Effective Date to determine any and all applications for allowance of Professional Fee Claims.
For the sake of clarity, no payments within the scope of section 1129(a)(4) will be made without
Bankruptcy Court approval; provided that, in accordance with Section 2.02 of the Plan, all final
requests for payment of Professional Claims must be filed no later than 45 days after the
Effective Date.
65.

I believe, based on consultation with the Debtors’ restructuring advisors, that

these procedures for the Bankruptcy Court’s review and ultimate determination of the reasonable
fees, costs, and expenses to be paid by the Debtors satisfy the requirements of section 1129(a)(4).
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(v)
66.

Section 1129(a)(5): The Debtors Have Disclosed or Will Disclose All
Necessary Information Regarding Directors, Officers, and Insiders

As discussed above, the Supporting Lenders will be issued 100% of the

Reorganized Melinta Common Stock, and the governance of the Reorganized Debtors, and all
documents or agreements relating thereto, will be determined by the Supporting Lenders in their
sole discretion, as described in the Plan Supplement. Further, the Debtors have disclosed the
information required by sections 1129(a)(4) and (5) of the Bankruptcy Code as it relates to the
directors and officers of the Reorganized Debtors at Exhibit I of the third Plan Supplement. I
believe that the Plan satisfies section 1129(a)(5) of the Bankruptcy Code.
(vi)
67.

Section 1129(a)(6): The Plan Provides for No Rate Changes

The Plan does not provide for rate changes by the Reorganizing Debtors.

Accordingly, the section 1129(a)(6) of the Bankruptcy Code is inapplicable to these Chapter 11
Cases.
(vii)
68.

Section 1129(a)(7): The Plan Is in the Best Interest of Creditors and
Interest Holders

In consultation with the Debtors’ advisors, the Debtors have determined that

Holders of Claims and Interests that are Impaired under the Plan will receive or retain value
under the Plan that is greater than or equal to the amount that such Holders would receive if the
Debtors were liquidated under chapter 7 of the Bankruptcy Code. As set forth in the hypothetical
liquidation analysis appended to the Disclosure Statement as Exhibit B [Docket No. 345-2] (the
“Liquidation Analysis”), Holders of General Unsecured Claims, Holders of Section 510(b)
Claims and Recharacterized Claims, and Holders of Interests in Melinta Therapeutics are
expected to receive no distribution in a chapter 7 liquidation. The Global Settlement incorporated
into the Plan and discussed herein provides meaningful distributions of the GUC Trust Assets to
Holders of General Unsecured Creditors. Under the Plan, therefore, Holders of General
22
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Unsecured Claims will receive more than they would in a chapter 7 liquidation, and Holders of
Section 510(b) Claims and Recharacterized Claims, and Holders of Interests in Melinta
Therapeutics will receive no less than they would under a chapter 7 liquidation.
69.

As a result, each Holder of a Claim or Interest will receive or retain under the

Plan, on account of such Claim or Interest, property of a value, as of the Effective Date of the
Plan, that is greater than or equal to the amount that it would receive in a chapter 7 liquidation of
the Debtors’ assets. I believe that the Plan maximizes recoveries of Holders of Claims and, based
upon my understanding of section 1129(a)(7) of the Bankruptcy Code, as explained to me by
Debtors’ counsel, the Plan is therefore in the best interests of each of the Classes of Claims
discussed herein.
(viii)
70.

Section 1129(a)(8): The Plan Has Been Accepted by All Impaired
Classes Entitled to Vote

As set forth above and in the Voting Certification, each Class of Claims entitled

to vote on the Plan voted to accept the Plan.
(ix)
71.

Section 1129(a)(9): The Plan Complies with Statutorily Mandated
Treatment of Administrative and Priority Tax Claims

In general, the Plan provides that all Holders of Allowed Administrative Claims,

Allowed Priority Tax Claims, and Allowed Other Priority Claims will be paid Cash equal to the
allowed amount of such Claim or, in the case of Allowed Administrative Claims, will otherwise
receive such distribution acceptable to the Requisite Supporting Lenders to render such claims
unimpaired.
72.

The treatment of Allowed Administrative Claims, Allowed Priority Tax Claims,

and Allowed Other Priority Claims satisfies the requirements of Section 1129(a)(9) by providing
for payment on account of such Claims on the Effective Date (or as otherwise provided under the
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Plan). See Plan, Art. II. Accordingly, in consultation with the Debtors’ restructuring advisors, I
believe that the Plan satisfies section 1129(a)(9) of the Bankruptcy Code.
(x)
73.

Section 1129(a)(10): At Least One Impaired Class of Claims Has
Accepted the Plan, Excluding the Acceptances of Insiders

As set forth in the Voting Certification, Classes 3 and 4 are Impaired and have

voted to accept the Plan without counting the acceptances of any insiders. Based upon
information provided to me by Debtors’ counsel, I believe that section 1129(a)(10) of the
Bankruptcy Code is satisfied.
(xi)
74.

Section 1129(a)(11): The Plan Satisfies the Feasibility Requirements

I understand that Section 1129(a)(11) of the Bankruptcy Code provides that a plan

may be confirmed only if it is feasible. The Debtors’ management and professionals have
estimated: (a) the amount of Professional Claims and the sufficiency of the Holdback Escrow
Account and (b) the Reorganized Debtors’ post-Effective-Date obligations and the sufficiency of
the Debtors’ post-Effective Date liquidity. Notably, the Plan provides for the cancellation of the
Prepetition Credit Agreement and the Vatera Facility. I believe that, as of the Effective Date and
after taking into account the transactions contemplated by the Plan, the Reorganized Debtors
will, subject to the risks described in the Disclosure Statement, not be left with unreasonably
small capital to operate their businesses as a result of the Plan and will be solvent.
75.

As such, I believe the Plan is feasible and satisfies what I understand to be the

requirements of section 1129(a)(11) of the Bankruptcy Code, based on consultation with the
Debtors’ restructuring advisors.
(xii)
76.

Section 1129(a)(12): Payment of Statutory Fees

I understand that Section 1129(a)(12) of the Bankruptcy Code requires that

certain fees listed in 28 U.S.C. § 1930, determined by the Bankruptcy Court at the hearing on
24
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confirmation of a plan, be paid or that provision be made for their payment. The Debtors, under
my supervision, have paid or will pay all fees payable pursuant to 28 U.S.C. § 1930 on or before
the Effective Date and any such fees incurred after the Effective Date will be paid as and when
due thereafter pursuant to the Plan.
(xiii) Section 1129(a)(13): Payment of Retiree Benefits
77.

In light of the purpose of section 1129(a)(13) of the Bankruptcy Code, as

explained to me, I believe that section 1129(a)(13) of the Bankruptcy Code is inapplicable to the
Chapter 11 Cases, because the Debtors have not obligated themselves to provide retiree benefits
to any person.
(xiv)
78.

Section 1129(a)(14): Payment of Domestic Support Obligations

Section 1129(a)(14) of the Bankruptcy Code relates to the payment of domestic

support obligations. The Debtors are not subject to any domestic support obligations and, as
such, section 1129(a)(14) does not apply.
(xv)
79.

Section 1129(a)(15): Value of Individuals’ Property

The Debtors are not “individuals” and, accordingly, section 1129(a)(15) is

inapplicable.
(xvi)
80.

Section 1129(a)(16): Corporations or Trusts that Are Not Moneyed,
Business, or Commercial

Section 1129(a)(16) of the Bankruptcy Code applies to transfers of property by a

corporation or trust that is not a moneyed, business, or commercial corporation or trust. The
Debtors are each a moneyed, business, or commercial corporation and, accordingly, section
1129(a)(16) is inapplicable.
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I.

Section 1129(b): The Plan Does Not Discriminate Unfairly and Is Fair and
Equitable

81.

I am informed by Debtors’ counsel that Section 1129(b) of the Bankruptcy Code

permits confirmation of a plan, in spite of the rejection of the plan by a particular class, if, among
other things, the plan does not “discriminate unfairly” and is “fair and equitable” with respect to
the non-accepting impaired classes. Here, there is no unfair discrimination against non-accepting
Classes. Under the Plan, all of the Class 7 Section 510(b) Claims and Recharacterized Claims,
and Class 8 Interests in Melinta Therapeutics are placed into their individual Classes and given
the same respective treatment—no recovery. There are no junior Claims or Interests to these
Classes, and, as such, no Claim or Interest is receiving property on account of such Claim or
Interest under the Plan.
82.

I believe, in consultation with the Debtors’ restructuring advisors, that the Plan is

“fair and equitable.” I understand that Classes 7 and 8 are not entitled to payment under the
“absolute priority rule” until all senior creditors have been paid in full. Under the circumstances
of these Chapter 11 Cases, I do not believe that the Plan unfairly discriminates against the
Holders of Claims and Interests in Classes deemed to have rejected the Plan.
J.

Section 1129(c): The Plan Is the Only Plan

83.

The Plan is the only plan filed in these Chapter 11 Cases and, accordingly, section

1129(c) of the Bankruptcy Code does not apply.
K.

Section 1129(d): The Principal Purpose of the Plan Is Not the Avoidance of
Taxes

84.

As stated above, the Plan has not been filed for the purpose of the avoidance of

taxes or the application of Section 5 of the Securities Act of 1933, as amended.
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L.

Section 1129(e): None of These Chapter 11 Cases Are a “Small Business
Case”

85.

None of these Chapter 11 Cases are a “small business case,” as that term is

defined in the Bankruptcy Code, and, accordingly, section 1129(e) of the Bankruptcy Code is
inapplicable.
CONCLUSION
86.

To the best of my knowledge, information, and belief, the Debtors’ Plan (a)

maximizes value for all stakeholders, (b) incorporates a fair and reasonable Global Settlement
that reflect the input of all key constituencies, and (c) complies with the applicable provisions of
the Bankruptcy Code. As a result, I believe that the Plan is in the best interests of creditors and
should be confirmed by the Bankruptcy Court.
[Remainder of Page Intentionally Left Blank]
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.
Date: March 31, 2020

/s/ Peter Milligan
Peter Milligan
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(Proceedings commenced at 10:05 a.m.)

2

THE COURT:

Okay.

We are here on the Melinta

3

Therapeutics matter, case number 19-12748.

4

you please remind all of us about the logistics for the call.

5

Thank you.

6

MS. MACE:

And, Ginger, can

It is extremely important that you put

7

your phones on mute when you are not speaking.

When

8

speaking, please do not have your phone on speaker as it

9

creates feedback.

This also helps with the background noise

10

so that we can hear the person that is speaking and get an

11

accurate record.

12

your name each and every time you speak for an accurate

13

record.

14
15

Your cooperation in this matter is greatly
appreciated.

16
17

Also, it is very important that you state

Thank you.

THE COURT:

Okay.

I am going to turn it over to

debtors’ counsel to go through the agenda.

18

MR. HURST:

Thank you, Your Honor.

This is David

19

Hurst from McDermott Will & Emery, representing Melinta

20

Therapeutics and its debtor affiliates, debtors and debtors-

21

in-possession in these cases.

22

Your Honor, thank you, first, very much for

23

accommodating us in permitting the confirmation hearing to

24

proceed.

25

Your Honor, as set forth in the debtors’ notice

A-138

Case 1:20-cv-00600-MN
Case 19-12748-LSS
Document Doc
26-1502
FiledFiled
11/30/20
04/06/20
PagePage
139 of
6 of
518
167
PageID #: 1397
6
1

intent to offer witness testimony which we filed at Docket

2

No. 488, the debtors have four witnesses participating today

3

by Skype.

4

financial officer; Ryan Mersch from Portage Point Partners.

5

Those are the debtors’ financial advisors.

6

Schwartz, independent member of the debtors’ board of

7

directors.

8

Carlson Consultants for the debtors’ claims and noticing and

9

balloting agent.

10

Those are Peter Milligan, the debtors’ chief

And then, finally, Joseph Morrow from Kurtzman

THE COURT:

Mr. Hurst, this is Judge Silverstein.

11

I do not see Mr. Morrow on Skype.

12

Skype or just by CourtCall?

13
14

We have Aron

MR. HURST:

Is he participating by

I believe he was participating by

Skype, but it’s possible he’s not.

15

THE COURT:

Well, perhaps, if someone can reach

16

out to him and ask that he join the Skype link, that would be

17

helpful.

18

MR. HURST:

19

MR. MORROW:

20

Sure.

I’ll --

Your Honor, this is Joe Morrow.

I’m

on live line, but I will call in via Skype now.

21

THE COURT:

Thank you.

22

MR. HURST:

Okay.

Your Honor, also appearing by

23

Skype from Skadden Arps are Chris Dressel and Al Hogan.

24

then Ron Meisler from Skadden is participating but only

25

through the CourtCall connection.
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2

THE COURT:

Okay.

And, again, I do not see Mr.

Hogan on Skype.

3

MR. HOGAN:

4

Hogan.

5

my best.

You’re correct.

Good morning, Judge.

I’m not yet skyped in, but I’m doing

6

THE COURT:

Okay.

7

MR. HURST:

Okay.

8

This is Al

Well, we’re muddling through

this.

9

Finally, Your Honor, Jennifer Sanfilippo, the

10

debtors’ interim chief executive officer is participating by

11

CourtCall.

12

MS. SANFILIPPO:

13

MR. HURST:

Good morning, Your Honor.

Your Honor, unless you have any

14

questions for me, I’d like to turn things over to Ron

15

Meisler, from Skadden, to continue.

16

THE COURT:

17

MR. MEISLER:

Mr. Meisler.
Good morning, Your Honor. Ron

18

Meisler of Skadden Arps on behalf of the Chapter 11 debtor-

19

in-possession Melinta Therapeutics, Inc. and its Chapter 11

20

affiliates.

21

First and foremost, Your Honor, thank you for

22

indulging our request to move forward with today’s hearing in

23

recognizing the time sensitive nature of today’s matters,

24

especially in light of the significant headwinds we’re all

25

facing during these challenging times.
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Your Honor, maintaining our timeline to today’s

2

confirmation hearing is instrumental in mitigating further

3

event risks.

4

hearing, we’re able to meet our target to emerge from Chapter

5

11 by mid-April.

6

So, the subject of the results of today’s

And, Your Honor, we appreciate the extraordinary

7

steps this court has taken to accommodate today’s evidentiary

8

hearing including witnesses appearing via Skype, as well as

9

counsel, and we thank you and your colleagues for making that

10

happen, including dealing with the challenges that I’m sure

11

we’re going to find as we use Skype for Business.

12

As you may recall, Your Honor, the debtors filed

13

for Chapter 11 on December 27th, 2019.

The world was much

14

different then and we worked collaboratively and we continue

15

to do with our secured lenders and our co-fiduciaries, the

16

creditors committee.

17

We worked efficiently and tirelessly to stabilize

18

the business, continue the debtors’ marketing efforts and we

19

negotiated a global settlement with our key economic

20

stakeholders.

21

As you may remember, Your Honor, we stood before

22

you on Friday, February 7th having finalized what we refer to

23

at the time as a truce between the debtors, the secured

24

lenders, the creditors committee, Vatera and MedCo.

25

truce was manifested by the global settlement term sheets
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found at Docket Number 275.

2

into a peace treaty between the parties.

3

Today, that truce has evolved

To get to this result, we thank the debtors’ board

4

of directors and management team for their strategic

5

direction and execution, the Melinta workforce, the debtors’

6

secured lenders, Deerfield Management Company L.P. and their

7

advisors, Sullivan & Cromwell and Houlihan Lokey whose

8

monetary contributions serves as a backbone of our global

9

settlement and Chapter 11 plan.

10

We also thank our co-fiduciaries the creditors

11

committee led by Porzio Bromberg & Newman and FTI with whom

12

we worked openly and collaboratively from the moment of their

13

formation.

14

And we also thank Vatera Healthcare Partners and

15

their counsel and The Medicines Company and their counsel for

16

their efforts, fortitude and significant contributions to the

17

global settlement including Vatera’s monetary contribution,

18

all of which were necessary to achieve the global settlement

19

between the key economic stakeholders.

20

Your Honor, we believe that achieving our

21

emergence objective in reorganizing this business is not only

22

a goal shared by all our stakeholders, but it is also

23

important for the health and welfare of our nation and our

24

global community because of the effectiveness of the

25

antibiotics that the debtors bring to the marketplace.

A-142

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1502Filed
Filed
11/30/20
04/06/20
Page
Page
143 10
of 518
of 167
PageID #: 1401
10
1

With that, Your Honor, I’m about to touch the mute

2

button and turn to my colleague, Christopher Dressel, who

3

will lead us through today’s hearing.

4

THE COURT:

5

MR. DRESSEL:

Thank you.

Mr. Dressel.

Good morning, Your Honor.

6

Christophe Dressel of Skadden Arps, also on behalf of Melinta

7

Therapeutics, Inc. and its affiliated debtors.

8
9

Your Honor, we actually have three items on this
morning’s agenda.

First, the confirmation of the debtors’

10

plan and the second and third items, respectively, being a

11

further hearing on the debtors’ first day employee motion

12

with respect to limited relief that had been adjourned from

13

prior hearings and, third, a hearing on the debtors’ motion

14

to redact commercially sensitive information in the company

15

disclosure letter that is part of the company’s restructuring

16

support agreement with Deerfield.

17

Your Honor, I propose to begin with confirmation

18

of the plan and pick up the remaining two items after the

19

conclusion of the confirmation portion of today’s hearing.

20

THE COURT:

21

MR. DRESSEL:

Okay.
Your Honor, from a mechanical

22

perspective, the plan before the court which is the debtors’

23

modified amended joint Chapter 11 plan is relatively simple.

24

Class I and II being other priority claims and other secured

25

claims are unimpaired.

On the effective date of the plan, in

A-143

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1502Filed
Filed
11/30/20
04/06/20
Page
Page
144 11
of 518
of 167
PageID #: 1402
11
1

exchange for their claims, holders of Class III prepetition

2

secured credit agreement claims, namely Deerfield, will

3

receive 100 percent of the newly issued shares of reorganized

4

Melinta Therapeutics.

5

claims, will become beneficiaries of a GUC trust and will

6

receive distributions from that trust.

7

Holders of Class IV, general unsecured

As Mr. Meisler indicated, contributions from that

8

trust are being made by the reorganized debtor with the

9

consent of Deerfield and also by Vatera which pursuant to the

10

amended global settlement term sheet has agreed to contribute

11

$500,000 dollars to that trust.

12

Your Honor will also recall that pursuant to the

13

global settlement term sheet, Vatera and Medco have agreed to

14

a limited and subordination of their respective general

15

unsecured claims to the first four million of distributions

16

to other general unsecured creditors out of that trust.

17

so, that compromise is the backbone of the global settlement

18

agreement that is embodied in the plan and facilitates

19

meaningful distributions to general unsecured creditors.

20

And

Intercompany claims and interests in Class V and

21

VI, respectively, may be reinstated at the option of the

22

reorganized debtors.

23

recharacterize in 510(b) claims and holders of equity

24

interest in Melinta Therapeutics will be cancelled, and the

25

plan does not provide a distribution for those classes.

And, finally, holders of Class VII
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Your Honor will also recall that when we were

2

before Your Honor in connection with the RSA hearing, we

3

described amendments to the global settlement term sheet and

4

the conclusion of the company’s investigation into potential

5

causes of action against certain parties, including Vatera

6

and its affiliates, MedCo and its affiliates and the debtors’

7

current and former directors and officers.

8
9

As a result of that investigation which was
thorough and comprehensive, the debtors determined

10

(indiscernible) contributes -- I should say, determined in

11

consultation with the creditors committee that no claims

12

against those parties would be contributed to the GUC trust

13

for prosecution and, as such, the debtors are seeking to

14

release claims against those parties pursuant to the plan.

15

Your Honor, negotiations concerning the plan

16

continued as late as Tuesday morning.

17

on Tuesday morning an amended plan which I believe is at

18

Docket No. 481.

19

modifications relative to the plan that was solicited that we

20

considered do not materially adversely affect or change the

21

treatment of any claims or interests in such a way that would

22

require additional disclosure under Section 1125 of the

23

Bankruptcy Code for re-solicitation of those under Section

24

1126 of the Bankruptcy Code.

25

We filed on the docket

Your Honor, that plan contains certain

I’d like to briefly highlight what a few of the
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changes in the modified plan are.

2

First, in Section 1.5 and throughout, we’ve

3

clarified that the GUC trust and the committee can object to

4

claims consistent with the GUC trust agreement.

5

identified the GUC trust fee as the distribution agent for

6

Class V claims.

7

will be the GUC trust and not the reorganized debtors that

8

will be responsible for reconciling, administering, and

9

making distributions to holders of general unsecured claims.

10

Your Honor, Section 1.54, we’ve limited the scope

We’ve also

So, in other words, we’ve agreed that it

11

of the exculpation provision such that it only applies to

12

fiduciaries of the debtors’ estates and only applies to

13

actions after the petition date.

14

In Section 1.115, we’ve narrowed the scope of the

15

released parties and the releasing parties such that they do

16

not include holders of claims that are deemed to reject the

17

plan.

18

previously appeared in the plan with respect to Classes VII

19

and VIII, both of which are deemed to reject the plan, has

20

been stricken.

21

So, in other words, the opt-out mechanism that had

In Section 1.151 and throughout, even corporate

22

and mechanics relating to the Vatera GUC trust contribution

23

amount, that’s the additional $500,000 dollars that Vatera

24

has agreed to contribute to the GUC trust, pursuant to the

25

amended global settlement.
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In Section 2.01 and 6.02(b), we’ve clarified the

2

plan such that there is no automatic deemed disallowance of

3

late filed claims.

4

reconciling claims can move for disallowance of claims on the

5

grounds that they were late filed, but those claims will not

6

be disallowed automatically on the grounds that they were

7

late filed.

8
9

So, the relevant parties responsible for

In Section 2.02(b), we’ve explicitly restated the
timing requirements related to the fee applications after the

10

effective date in order to conform to the interim

11

compensation procedures.

12

In Section 9.04, we’ve clarified that the debtors

13

are not releasing causes of action to recoup retention

14

payments made to certain departed employees who are obligated

15

pursuant to the terms of their prepetition retention

16

agreements to return those amounts to the debtors.

17

And then, finally, in old Section 12.16 of the

18

plan, we’ve deleted the section related to closing of these

19

Chapter 11 cases in response to the U.S. Trustee’s objection.

20

So, a relief related to administratively closing the Chapter

21

11 cases would be governed exclusively by a motion filed by

22

the reorganized debtors and not by the plan.

23

Your Honor, the plan enjoys the broad support of

24

voting creditors.

Class I, II, V, and VI were unimpaired

25

and, therefore, were conclusively presumed to accept the
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plan.

Holders of secured prepetition credit agreement claims

2

voted unanimously to accept the plan.

3

of general unsecured creditors by number voted in favor of

4

the plan.

5

amount.

6

debtor entities.

And roughly 95 percent

And that represented over 99 percent of dollar
Class IV voted to accept the plan as to each of the

7

We believe that this strong support reflects the

8

fairness of the compromises and settlements embodied in the

9

plan.

10

Your Honor, my Skype for Business session seems to

11

have terminated.

12

continue by audio.

13
14

If it all right with the court, I’ll just

THE COURT:

That’s fine.

You can rejoin when you

can, if you want.

15

MR. DRESSEL:

16

With that by way of background, I’d like to move

17

Great.

Thank you, Your Honor.

onto our case in chief.

18

Your Honor, I know that we filed an amended, a

19

modified amended plan at Docket No. 481.

We filed plan

20

supplements at Docket No. 448, 449, and 476.

21

memorandum of law and reply in support of the plan at Docket

22

No. 485.

23

483, and we filed a revised form of order just this morning

24

at Docket No. 497 that embodied the resolution of the certain

25

objections between the initial filing and this morning, as

We filed our

We filed our initial form of order at Docket No.
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well as some additional comments and cleanup changes.

2

I’m not sure if Your Honor has seen that amended

3

order yet.

I believe it was emailed to chambers that was

4

filed early this morning.

5

THE COURT:

I printed it out.

Thank you.

6

MR. DRESSEL:

7

Your Honor, in connection with our reply as Mr.

Thank you, Your Honor.

8

Hurst noted, we submitted four declarations in support of

9

confirmation of the plan.

Those are the declarations of

10

Peter Milligan, the debtors’ chief financial officer, at

11

Docket No. 484; the declaration of Aron Schwartz, the

12

independent member of the debtors’ board of directors at

13

Docket No. 477; declaration of Ryan Mersch of Portage Point

14

who’s the debtors’ financial advisor, that’s at Docket No.

15

478 and; the voting certification of Joe Morrow of KCC at

16

Docket No. 487.

17

Your Honor, the declarants, I believe, are

18

available by Skye today subject to Mr. Morrow successfully

19

being able to log in.

20

admission of these declarations into evidence.

But I would, on that basis, move the

21

THE COURT:

22

(No verbal response)

23

THE COURT:

24
25

Does anyone object?

I hear no one.

The four declarations

are admitted.
(Declaration of Peter Milligan, admitted)
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(Declaration of Aron Schwartz, admitted)

2

(Declaration of Ryan Mersch, admitted)

3

(Voting Certification of Joe Morrow/KCC, admitted)

4

MR. DRESSEL:

5

THE COURT:

6
7

Thank you, Your Honor.
They’re admitted subject to cross.

Yes.
MS. LUO:

My name is Lin Luo.

I apologize.

I’m

8

not exactly sure what exactly that was for, but yes and would

9

you please repeat.

10

THE COURT:

There are four witnesses for this

11

confirmation hearing: Mr. Milligan, Mr. Schwartz, Mr. Mersch,

12

and Mr. Morrow, and I have their declarations.

13

request was that they be admitted into evidence.

14
15
16

And the

And can you give me your name again, so I know who
is speaking?
MS. LUO:

My name is Lin Luo.

I’m a shareholder.

17

I’m here to object to whole plan, but as this goes up, you

18

continue the process, I am new to the process.

19

for interrupting.

20

THE COURT:

Okay.

I apologize

I do see an objection and if

21

you have questions for the witnesses, I will let you ask them

22

at the appropriate time.

23

MS. LUO:

Yes, Your Honor.

Thank you.

24

THE COURT:

25

Is there anyone else with a comment?

Thank you.
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MS. RICHENDERFER:

Your Honor, this is Linda

2

Richenderfer.

I just wanted to make it clear on the record

3

that I did have questions for three of the four witnesses at

4

the appropriate time.

5

THE COURT:

6

Mr. Dressel, is this the appropriate time?

7

MR. DRESSEL:

Thank you.

Your Honor, I think it -- what I was

8

going to suggest is that I would be happy to go through each

9

of the 1129 requirements, point by point, but, perhaps, given

10

the, you know, the telephonic nature of this hearing, we

11

might rest on our briefs as far as the presentation of the

12

elements.

13

examine now, I think that would be appropriate.

14

And if Ms. Richenderfer would like to cross-

THE COURT:

Okay.

Let’s move into the evidentiary

15

portion of the hearing because I’m not certain how long it’s

16

going to take, so let’s do that.

17

all of them now on the available by Skype.

18
19
20

And we have our witnesses,

Mr. Dressel, or, Mr. Hogan -- Mr. Hogan, are you
going to be handling the evidentiary portion of the hearing?
MR. HOGAN:

Your Honor, I’m not sure how

21

successful I’m dealing with Skype.

I think what makes sense

22

is for us to proffer the witnesses.

I’m not sure which ones

23

Ms. Richenderfer wishes to cross-examine, but we can just

24

take them in order and she can do the cross and then Mr.

25

Dressel and I will be communicating in terms of any redirect.
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2

THE COURT:

Okay.

Why don’t we start with Mr.

Milligan?

3

MS. RICHENDERFER:

Your Honor, before we begin --

4

this is Linda Richenderfer -- I just had a question and Mr.

5

Hogan used the word the proffer and I wasn’t sure whether

6

that meant that there was additional information debtors

7

would be offering?

8
9

MR. HOGAN:
Honor.

No, no it’s not to be clear, Your

We have the declarations.

Those were admitted and I

10

think that is their direct testimony and they’re ready for

11

cross-examination.

12

MS. RICHENDERFER:

Okay. Thank you, Mr. Hogan.

13

THE COURT:

So, we’ll start with Mr.

Okay.

14

Milligan and, Mr. Milligan, can you raise your right hand,

15

please?

16

Mr. Milligan, do you affirm your word that you

17

will tell the truth, the whole truth and nothing but the

18

truth, to the best of your knowledge and ability?

19

MR. MILLIGAN:

20

THE COURT:

21

I do.

Please state your full name and spell

your last name for the record?

22

THE WITNESS:

23

THE COURT:

24

And, Mr. Milligan, I’m sure your lawyers have

25

Peter Milligan; M-I-L-L-I-G-A-N.
Thank you.

prepped you for this but given the Skype nature, it is
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1

helpful if you give your counsel a second before answering

2

questions in case there is any objection to the question.

3

That will give us the opportunity to be interposed and,

4

hopefully, it will proceed -- the other thing I was thinking

5

about, just from another hearing is, if counsel has an

6

objection, it might also be helpful to raise your hand.

7

make sure that the other person then sees you.

8
9

MS. RICHENDERFER:

And

Your Honor, is it okay if I

begin?

10

THE COURT:

11

to rearrange. . .okay, go ahead.

12

Give me one second here.

I was trying

CROSS-EXAMINATION

13

BY MS. RICHENDERFER:

14

Q

15

Richenderfer.

16

Trustee.

17

going to jump around a little bit so that we can keep this

18

short and won’t get into a lot of the interjectory questions

19

I may have asked if we were in-person in the courtroom.

20

Good morning, Mr. Milligan.

This is Linda

I’m with the office of the United States

I hope you’ll forgive me this morning; I’m just

So if at any time you don’t understand my question,

21

please just let me know.

22

A

Okay.

23

Q

Mr. Milligan, do you have in front of you the

24

declaration that you signed in connection with the first day

25

motion?

I believe it is Docket No.

A-153

17.
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A

I don’t have it printed out in front of me, no.

2

Q

Okay.

3

your counsel listed you would have and I had also -- so I

4

didn’t add it to the list of items because your counsel said

5

it would be in front of you.

6

pull up electronically?

7

A

Yes.

8

Q

Okay.

9

a question about one particular statement that’s in here, and

Because I think that was one of the documents

Is that something that you can

Well, let me read to you, there’s only -- I have

10

if you need to take a look at it just let us know.

11

course, my screen just went blank.

12
13
14

Okay.
declaration.

And, of

This is in footnote 18 of your first day
And I will read it out loud here for you.

“The debtors operate their business in the ordinary

15

course on a consolidated basis.

16

obligations that are incurred in the course of their business

17

operation are paid for and managed by Melinta subsidiary.

18

These obligations include, among other things, administrative

19

costs, payroll, vendor payments, customer program rebates,

20

and other ordinary course payables.”

21
22
23

Most of the debtors’

And my question is going to concern this last sentence
in the footnote:
“For tax purposes, Melinta’s subsidiary cross-charges

24

each debtor in the form of management fees and information

25

technology charges.”
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Mr. Milligan, how did Melinta subsidiary determine the

2

cross-charges for each debtor in the management fees and

3

information technology charges?

4

A

5

have the ability to file separate state tax returns, it was a

6

-- I would sort of refer to it as an initial effort to have

7

some basis of allegation.

8

reason to do that.

Sure.

At the time that that was done in an attempt to

That essentially was the only

9

The majority of tax returns filed in the United States,

10

and we are probably connected with most states because of our

11

salesforce, but the majority of returns are filed on a

12

consolidated basis, like they are for federal tax purposes,

13

and, therefore, separate accounting is irrelevant.

14

On the state basis, there was an attempt to it.

The

15

reality is they were four or so separate state returns filed

16

from two for one subsidiary and then there was another one

17

for two other subsidiaries.

18

minimum tax payments with essentially zero allocation.

19

They were all essentially

So, the effect of it was essentially (indiscernible).

20

Q

And for which subsidiaries did you need to file

21

separate state tax returns?

22

A

23

Therapeutic, Inc., and we filed one tax return for Cempra,

24

and I forget the other one, but I can certainly pull it up.

25

I think it was CPI.

Sure.

We have filed two tax returns, one for

And they were all essentially minimum
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1

taxes.

2

Q

3

overview, he stated that Classes V and VI may be reinstated.

4

And I’m presuming you have the modified plan in front of you.

5

Classes V and VI are intercompany claims in intercompany

6

interests.

7

A

8

there.

9

Q

Okay.

Mr. Milligan, when Mr. Dressel was giving an

Are you familiar with that?

I don’t have a great knowledge of that, of the nuances
I do not.
Okay.

So sitting here today, do you know what

10

intercompany claims may be reinstated?

11

A

12

--

13

Q

14

claims in Class V.

15

I don’t believe that there are any, but, again, I can’t

Okay.

So, you’re not sure whether or not there are any

Class VI under the plan is intercompany interests; are

16

you aware of any intercompany interests?

17

A

18

agreements and then allocating capital in that way.

19

Q

20

No, I’m not aware of us setting up any intercompany

Okay.

So then that class has no members in it either.

Mr. Milligan, the footnote that I read to you and other

21

information in the case has pointed to Melinta subsidiary as

22

the entity in whose name the bank accounts exist, the entity

23

that issues the payments, the checks for the cost that are

24

incurred.

25

why is it not occurring under the name of the Melinta

If substantive consolidation is going to occur,
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subsidiary entity for distribution purposes?

2

A

Well, the parent entity is Melinta Therapeutics, Inc.

3
4

MS. RICHENDERFER:

Your Honor, I have no further

questions for Mr. Milligan.

5

THE COURT:

Thank you.

Let me ask if anyone else

6

has any questions for Mr. Milligan?

7

time to ask any questions by any objector.

8
9

MS. LUO:

And this would be the

Hi, my is Lin Luo, a shareholder.

I

have one question regarding these initial intercompany claim,

10

employee payroll compensation, whatever those kinds,

11

basically Classes I and II, Classes V and VI.

12

(indiscernible) but one of those classes would

13

drop out, so how many, you know, (indiscernible) is only have

14

Class IV.

15

intercompany claim and payroll were other related claims.

16

So, why one of those dropped out and everything seem to roll

17

into the (indiscernible) Class IV, unsecured claim Class IV.

18

And there was an additional Class VIII was added.

So Class I and V, I and II and a V and VI which is

19

So how many can you distinguish among the Class IV

20

how many would roll into from the Class I and II and V and VI

21

because among the Class IV there was about $4.2 million

22

dollars that were vendor related distinguished.

23

(indiscernible) companies, they are vendor related payments.

24

So, I mean vendor related payments should be paid

25

They are

under normal course of a business, should not be counted
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1

towards the voting purposes.

2

purpose including this or all of this vendor payment and it

3

also included, you know, the (indiscernible) twelve times.

4

But in this case, the voting

Michael’s (indiscernible) claims or the twelve

5

times.

Those Deerfield and material claim were the sixth

6

time, so that’s how you got your 99 percent approval because

7

(indiscernible) were out of those were asked, individual, I

8

have four accounts with the four different brokerage

9

accounts.

I won’t get one vote, one vote count.

And my one

10

vote property (indiscernible) excluded one (indiscernible)

11

got objected because it wasn’t need to be filed and mostly

12

(indiscernible) which I have no idea.

13

I properly executed my objection.

And opt-out and

14

I should -- I believe that should be it.

15

account was -- objection was excluded.

16

also tied into how you use a lot of vendor claim payments was

17

rolled into the Class IV, unsecured, the general unsecured

18

claim which is what I am in.

19

So that’s just aside.

But the forty-seven
And all of these were

Thank you, Your Honor.

20

Thank you, everybody, for this chance to, you know, to

21

present it.

22

Thank you again.

THE COURT:

Thank you, Ms. Luo.

I’m going to

23

treat that as part of argument and let the debtors’ counsel

24

respond to that when we get to an argument.

25

where that properly falls into, so thank you.
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2

And, counsel, make certain that that’s on your
list of issues to address.

3
4

Does anyone else have a question for Mr. Milligan,
by way of cross-examination?

5

(No verbal response)

6

THE COURT:

7

MR. DRESSEL:

8

I hear no one.

Any redirect?

Your Honor, Christopher Dressel on

behalf of the debtors.

9

REDIRECT EXAMINATION

10

BY MR. DRESSEL:

11

Q

12

in front of you, that’s the declaration that says Docket No.

13

484 at the top?

14

A

I do.

15

Q

Can I direct you to paragraph twenty-one of that

16

declaration?

17

A

Yes.

18

Q

Ms. Richenderfer asked you about the statement in your

19

first-day declaration in which you stated that for tax

20

purposes going to subsidiary cross-charges each debtor in the

21

form of management fees and information technology charge,

22

that’s for state tax purposes, and you confirmed that.

23

anything in that statement in the first day declaration

24

suggest to you that anything in paragraph twenty-one of your

25

confirmation declaration is untrue?

Mr. Milligan, do you have your confirmation declaration
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A

No.

2

Q

Mr. Milligan, what efforts do you believe the debtors

3

would have to undertake to separate the assets and

4

liabilities of each debtor?

5

A

6

would have to do a few things.

7

a more comprehensive allocation of assets/liabilities and

8

then any, of course, any attributable revenue or expense.

9

To do that in a way that would be, I think, prudent

To do a, in my view, to do a full deconsolidation, you
The first would be certainly

10

would require intercompany agreements across a number of

11

dimensions that would go beyond some of the charges that we

12

had put in place for tax.

13

tax element here essentially became irrelevant because the

14

taxes we paid were minimum taxes because the portions were so

15

low, so no impact from a tax perspective.

16

Again, reminding folks that the

However, to do a full deconsolidation, I think you

17

would have to have intercompany agreements for things like

18

leases, intellectual property, inventory.

19

contract where we have inventory purchases through Rentex

20

(phonetic).

21

But there is one

You would have to allocate management time.

You would

22

have to allocate corporate overhead.

Each (indiscernible)

23

would require, I believe, a fair amount of legal effort,

24

outside counsel.

25

determine what the fair value going back into arguably

You would have to have valuation experts to
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1

November of ’17 or certainly early ’18 as the IDB business

2

closed for those intangible property rights.

3

There would have to be, I believe, external accounting,

4

experts that would have to also be involved and I do believe

5

that that effort would be a very expensive and would be very

6

time-consuming.

7

Q

8

estimate on how expensive you think that effort might be?

9

A

Mr. Milligan, is there any way you could put a ballpark

Yeah, certainly.

Without having gone out to price it,

10

my estimates would be, based on my experience and based on

11

the costs that we’re incurring in this process, I would be

12

very surprised if it didn’t cost us, you know, north of a

13

million dollars.

14

Q

15

process might take?

16

A

17

the agreements generally would take, you know, potentially a

18

couple of weeks.

19

part to determine the appropriate and dependable valuation

20

for the more complicated things like leasing -- I apologize;

21

more complicated things like license rights and, you know,

22

use of I.D., et cetera.

23

of weeks as well.

24
25

And similarly give a ballpark estimate of how long that

Yeah.

I think that, you know, the actual drafting of

I think, valuations probably the trickiest

I believe that would take a number

And then, of course, the accounting would have to be
done, you know, really for the two-year period, and I believe
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1

that would, you know, take potentially a couple of weeks. So,

2

cumulatively I believe it could get into, you know, certainly

3

a month or two.

4

Q

5

at Deerfield in connection with this transaction?

6

A

I have.

7

Q

Based on your interactions with your counterparts at

8

Deerfield, do you have a sense of how Deerfield would react

9

if the debtor were to choose to remain in bankruptcy four

10

months and incur potentially a million dollars or more in

11

additional expenses to complete this exercise?

12

A

13

restructuring support agreement, I think it could put that

14

entire transaction at risk.

15

would allow for an outside date of which they would have an

16

exit right, as I understand it.

17

risk.

Mr. Milligan, have you been engaged with counterparts

You know, based on my understanding of the

18
19

MR. DRESSEL:

No further

questions.
MS. RICHENDERFER:

21

THE COURT:

22

MS. RICHENDERFER:

Your Honor, I do have some --

Anything further?
Yes, Your Honor.

Richenderfer, again, for the record.

24
25

I think it would put that at

Thank you, Your Honor.

20

23

I understand that that contract

RECROSS EXAMINATION
BY MS. RICHENDERFER:
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Q

Mr. Milligan, isn’t it true that the intellectual

2

property owned by the debtors is held in the name of

3

different debtor entities?

4

A

That’s true.

5

Q

And I believe in response to one of Mr. Dressel’s

6

questions, you just said it would take about a month.

7

the debtor, at this point, has been in bankruptcy for over

8

three months, right?

9

A

That is correct.

10

Q

Okay.

11

costs, the liabilities.

12

am presuming, were based on which debtor entity the

13

claimholder believed they had a claim against.

14

were claimholders who voted in each of the debtor entities,

15

correct?

16

A

17

that.

And I’m just curious the ballots, I

I would have to defer to counsel.

THE COURT:

19

answer, Mr. Milligan.

21

Yes.

And you were talking a little bit about the

18

20

And

THE WITNESS:

I’m sorry.

And there

I’m not sure about

I did not hear that

Can you say it again?
Yeah.

I believe the question was to

-- I’m sorry; Ms. Richenderfer, can you just repeat it?

22

MS. RICHENDERFER:

Sure.

I would repeat it.

23

BY MS. RICHENDERFER:

24

Q

25

debtors, isn’t it true that there were Class IV claimholders

The question was with respect to the liabilities of the
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1

for each of the debtors who voted with respect to the plan?

2

A

I don’t.

3

Q

Okay.

4

from KCC.

I’ll ask that the question of the representative
That’s fine.

5

MS. RICHENDERFER:

6

THE COURT:

7

MR. DRESSEL:

8

THE COURT:

9

Mr. Dressel, who should we take next?

10

MR. DRESSEL:

Nothing further, Your Honor.

Anything further, Mr. Dressel?
No, Your Honor.
Okay.

Thank you.

Your Honor, I’m not sure if there

11

are questions, if any wishes to cross-examine Mr. Schwartz or

12

Mr. Mersch.

13

like to ask some questions of Mr. Morrow.

14
15

If not, it sounds like Ms. Richenderfer would

MS. RICHENDERFER:

I do have a question for Mr.

Mersch but nothing for Mr. Schwartz.

16

THE COURT:

17

Mr. Mersch, can you raise your right hand, please?

18

Do you affirm your word that you will tell the

19

truth, the whole truth, and nothing but the truth, to the

20

best of your knowledge and ability?

21

THE WITNESS:

22

THE COURT:

23

Okay.

Then let’s do Mr. Mersch next.

Yes, I do.
Please state your full name and spell

your last name for the record?

24

THE WITNESS:

25

THE COURT:

It’s Ryan Mersch; M-E-R-S-C-H.
Ms. Richenderfer.
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1

MS. RICHENDERFER:

2

Okay.

Thank you, Your Honor.

CROSS-EXAMINATION

3

BY MS. RICHENDERFER:

4

Q

5

on my screen, but that’s okay.

So if you have any problems,

6

I don’t know if you can see me.

So if there’s any problems,

7

let me know.

8

A

Yes.

9

Q

Mr. Mersch, I’m presuming that you have in front of you

Mr. Mersch, for some reason I am not seeing your face

10

your declaration that was submitted in connection with

11

confirmation of the plan at Docket Item 478?

12

A

Yes.

13

Q

Okay.

14

it’s paragraph fifteen, you mentioned the financial

15

projections that you did or that someone from Portage Partner

16

worked on with respect to the post-confirmation period or

17

post-effective date period.

18

A

Correct.

19

Q

That are on Exhibit H to the second plan supplement.

20

Why was those done on a global basis and not on a per debtor

21

basis?

22

A

23

myself, along with members of the financial department and

24

Mr. Milligan, the company has historically operated on a

25

consolidated basis and, therefore, have not projected any

So in your declaration, you speak about, I think

Based off historical information with the company
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1

financials or have recorded financials on a historical basis

2

by debtor entity.

3

Q

4

together the SOFAs and schedules for the debtors?

5

A

Yes.

6

Q

And the SOFAs and the schedules listed liabilities and

7

assets for each of the debtors, to the extent they existed,

8

correct?

9

A

Correct.

10

Q

Okay.

11

of the debtors, correct?

12

A

That is correct.

13

Q

And there were different assets for certain of the

14

debtors, particular with respect to intellectual properties,

15

is that correct?

16

A

That’s correct.

17

Q

And there were also different NOLs that were listed for

18

certain of the debtors, correct?

19

A

That’s correct.

20

Q

So some of the NOLs are held at a debtor level other

21

than the parent level, correct?

22

A

That is correct.

23

Q

Mr. Mersch, were you also part of the team that put

24

together the liquidation analysis that was submitted with the

25

disclosure statement?

Mr. Mersch, were you part of the team that helped put

And there were different liabilities for certain
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1

A

Yes, I was.

2

Q

Okay.

3

that not done on a per debtor basis since the debtor were

4

voting on a per debtor basis?

5

A

6

debtor has not historically recorded intercompany

7

transactions.

8

think you would be extremely onerous for the debtor and

9

requires significant third-party advisory time. And, you

And I guess similar question there.

Why was

Yeah, I think there’s a couple reasons there.

The

And similar to Mr. Milligan’s statement, I

10

know, quite frankly, I think, anything that would be

11

completed in the first, you know, couple of weeks of the

12

exercise would be more theoretical rather than scientific;

13

therefore, the liquidation analysis was done on a

14

consolidated basis.

15

Q

16

tax returns, correct?

17

A

As Mr. Milligan noted, I believe that’s correct.

18

Q

Okay.

19

knowledge of?

20

A

21

statement -- the income tax preparation.

22

Q

Certain of the debtors do prepare separate state income

But that’s not something you have personal

Not directly, no.

Okay.

I was not involved with any income

Thank you.

23

MS. RICHENDERFER:

24

THE COURT:

25

I have no further questions.

Does anyone else have any questions

for Mr. Mersch?
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2

MS. LUO:

Hi, my name is Lin Luo, a shareholder.

I do have a question for Mr. Mersch.

3

MS. LUO:

As you just stated, all of the Melinta

4

Companies financial statements could on a consolidated basis

5

why one of the debtors, the (indiscernible) claimholders such

6

as Vatera and (indiscernible) -- by the (indiscernible) of

7

$16.9 million dollars if shared twelve times own the claim

8

and, otherwise, (indiscernible) the -- a hundred

9

(indiscernible) million dollars it appeared a sixth time and

10

another $33 million dollars appeared six times, each with

11

their own consolidated basis.

12

considering or others were other claim interest holders they

13

are (indiscernible) once.

14

consolidated basis and not on a separate basis.

15

your justifications between six to twelve times while other

16

claimholder only get counted once?

17

counted -- they rejected mine even though I properly timely

18

filed.

19
20

THE COURT:

So, it should be on one

Yours are (indiscernible) as a
So what’s

In my case they weren’t

Ms. Luo, are you talking about the

counting in terms of the vote counting?

21

MS. LUO:

22

THE COURT:

Correct, yes.
Okay.

And your question, and I’m not

23

sure that Mr. Mersch can answer this, but if he can.

24

question is why were certain claims counted multiple times

25

and others counted once or not at all in a particular class?
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MS. LUO:

2

THE COURT:

3

MS. LUO:

4

THE COURT:

5

you can answer?

6

declarant can answer.

Yes, in Class IV.
In Class IV.
Unsecured Class IV, yes.
Okay.

Mr. Mersch, is that something

That may be something that a vote counting

7

Mr. Mersch, I’m not hearing you.

8

THE WITNESS:

9
10

Yes, I think that’s correct.

I

would defer to counsel, and I would also defer to Mr. Morrow
in terms of voting purposes.

11

THE COURT:

12

So, I’d like that answered either by our declarant

13

Okay.

Thank you.

or by counsel through argument.

14

Is there any redirect?

15

MR. DRESSEL:

16

THE COURT:

17

THE WITNESS:

18

THE COURT:

19

MR. MORROW:

Thank you, Mr. Mersch.

Thank you.
So, our next witness will be Mr.

Yes, Your Honor.

I’m good.

Can you

hear me?

22
23

Okay.

Morrow.

20
21

No, Your Honor.

THE COURT:
gallery.

Look at that.

I can.

I’m trying to get you up on my

Okay.

24

Mr. Morrow, can you raise your right hand, please?

25

Do you affirm your word that you will tell the
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truth, the whole truth, and nothing but the truth, to the

2

best of your knowledge and ability?

3

THE WITNESS:

4

THE COURT:

5

THE WITNESS:

My name is Patrick Joseph Morrow; M-

O-R-R-O-W.

8

THE COURT:

9

think you’re on mute.

10
11

Please state your full name and spell

your last name for the record?

6
7

Yes, I do.

Ms. Richenderfer.

MS. RICHENDERFER:

Ms. Richenderfer, I

I am on mute.

Thank you, Your

Honor.

12

CROSS-EXAMINATION

13

BY MS. RICHENDERFER:

14

Q

15

so I haven’t been able to pull you up.

16

you can see me, but I know that this will not inhibit my

17

question, so, but if you have any issues or problems, just

18

let me know if you don’t understand something.

19

Mr. Morrow, I’m not having this much luck as the court,
I don’t know whether

Mr. Morrow, do you have in front of you the declaration

20

you filed at Docket Item 487 regarding the solicitation and

21

tabulation of ballots?

22

A

I do.

23

Q

Okay.

24

note on them for each of the recipients which debtor they

25

would be casting a vote for?

Now when the ballots were sent out, did they
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1

A

Yes, we customized that near the voting amount.

2

Q

Okay.

3

yes it did not a debtor?

4

A

Yes, it did near the voting amount.

5

Q

Okay.

6

did the debtor information come from that was on the ballot?

7

A

8

filed claims.

9

Q

I’m sorry; you’re a little garbled.

You said

So, it noted a debtor and an amount.

And where

I used the schedules of assets and liabilities and the

Okay.

And on the filed claims you mentioned I believe

10

the proof of claims have already been sent out and, in fact,

11

I think that the bar date has passed; is that your

12

understanding, Mr. Morrow?

13

A

That’s correct.

14

Q

And did the proof of claim forms that were sent to

15

potential creditors did they also note on them a specific

16

debtor?

17

A

18

or F, yes.

19

Q

20

have something that was scheduled?

21

A

22

they could select the debtor.

For parties that had scheduled claims on Schedule D, E

And what happened with respect to parties who didn’t

They received a claim form with debtor checkboxes and

23

MS. RICHENDERFER:

24

I have no further questions.

25

THE COURT:

Okay.

Mr. Morrow, thank you.

Does anyone else have any questions
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for Mr. Morrow?

2

the question, if you can, that Ms. Luo asked about the way

3

votes were counted with respect to each class.

4

Dressel -- okay.

5

And, Mr. Morrow, I would like you to answer

And maybe Mr.

Go ahead.

THE WITNESS:

So, we worked with the debtors and

6

debtors’ counsel and we prepared a building amount

7

spreadsheet so if a creditor or claimant had a claim against

8

a specific debtor, we prepared a ballot for that party and it

9

was tabulated if they returned it.

We didn’t have any

10

insight into any specific liabilities based on the filed and

11

scheduled claims.

12

THE COURT:

Let me ask this.

In the -- I’m

13

looking at your ballot tabulation summary, now I’m looking at

14

the page after that where we have all of the Deerfield claims

15

and it’s Ballot Number 113 through 124.

16

THE WITNESS:

17

THE COURT:

Yes.
Were those ballots -- how were those

18

ballots counted in the overall scheme?

19

Luo’s question.

20

THE WITNESS:

Do you see that?

I think this is Ms.

Yes, so each of these represent a

21

filed claim for the specific (indiscernible), they all say

22

Deerfield Private Design Fund III had a claim filed against

23

each of these six debtors and signed the ballot, and

24

Deerfield Private Design Fund IV also had six claims, one for

25

each debtor.

And so that would be one vote for each party
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against each debtor.

2

THE COURT:

Okay. And so, in the first, the bolded

3

back on the ballot tabulation summary, the bolded line for

4

Class II secured prepetition credit agreement claim that’s an

5

aggregate line, is that correct?

6

THE WITNESS:

7

THE COURT:

8

each separate debtor?

9

And then below it is the tally for

THE WITNESS:

10

That’s correct.

THE COURT:

Correct.
Okay.

And is that the same for Class

11

IV the bolded is an aggregate of the ballots for each debtor,

12

so each ballot would be counted as one vote?

13

THE WITNESS:

14

THE COURT:

15

Yes.
Okay.

And below it is the

disaggregated ballots at each debtor level, is that correct?

16

THE WITNESS:

17

THE COURT:

18

Mr. Dressel, any redirect?

19

MR. DRESSEL:

20

THE COURT:

21

Yes.
Okay.

Thank you.

No, Your Honor.
Ms. Richenderfer, did my questions

cause you to have any further questions?

22

MS. RICHENDERFER:

23

Yes, Your Honor, if I could.

RECROSS EXAMINATION

24

BY MS. RICHENDERFER:

25

Q

Mr. Morrow, still looking at the attachments there to
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your declaration, the first page, of course, is the summary,

2

the second page is the listing of the Class III ballot

3

detail, but I notice there’s an asterisk and it says that the

4

ballots were received after the deadline, the ones that are

5

listed here.

6

on the plan?

7

A

8

March 30th, including Deerfield, among others, at debtors’

9

direction.

Were these still counted with respect to voting

Yes, that’s correct.

Okay.

We accepted all ballots filed on

10

Q

So were the Deerfield ballots received on March

11

30th, just after 4:00 p.m. Eastern?

12

A

Correct.

13

Q

Okay.

14

ballot detail and, again, there’s a number of ballots here

15

including Deerfield ones that are listed as having been

16

received after the deadline.

17

instructed you to count these?

18

A

That’s correct.

19

Q

Okay.

20

Class IV were received after the deadline that didn’t come

21

from Deerfield?

22

A

One moment.

23

Q

I’m having to turn my head to the side here, so I may

24

look a little strange on the camera.

25

A

Then moving onto Exhibit 82, I think Class IV

And was it the debtor that also

I’m looking here, how many ballots actually for

I think it was three; I believe it was three.
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Q

I can find two of them.

2

A

On the first page Betty L. Gill is the first one.

3

Q

The first one for a dollar.

4

second page there were two additional ones.

5

Erin Duffy and Juliet, were those the two?

6

A

Yes.

7

Q

Okay.

8
9

I’m not finding the third one.

Okay.

And then on the
Let’s see --

And one was for $99,000, one was for $42,000.

Were there any other ballots that were received after
the deadline that are not reflected in your charts?

10

A

Not as of March 30th.

11

Q

What about was anything received after to your

12

knowledge -- I mean, I’m sorry; the 31st?

13

A

I’m not aware of any (indiscernible).

14

Q

Are you aware of anything that got received yesterday?

15

A

Not at this moment.

16

Q

Who would know whether anything came in on the 31st or

17

the 1st?

18

A

19
20
21

I could check, if I had some time.
MS. RICHENDERFER:

I have no further questions,

Your Honor.
THE COURT:

Thank you.

Ms. Luo, let me ask you.

22

Do you have any questions of Mr. Morrow?

23

the question that you were asking and that we can address

24

during arguments, the consequences of it.

25

Okay.

I don’t hear anything.
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1

redirect based on Ms. Richenderfer’s questions?

2

MR. DRESSEL:

3

THE COURT:

4

MS. LUO:

5

THE COURT:

6

MS. LUO:

7

10

Okay.

Thank you, Mr. Morrow.

Hello.
Yes.
Hello.

I’m sorry.

I got a mute because

I was trying to be more, not making any noises. Sorry.

8
9

No, Your Honor.

Okay.

Thank you, Your Honor, for asking the

questions and that was the exact question I asked, but I do
have two additional to ask.

11

One is that I personally received the four claim

12

numbers stating that 40, 41, 42 and I’m only listed as once.

13

And the only one time and I’m also listed as (indiscernible)

14

vote.

15

for the (indiscernible) and I also (indiscernible) my signed

16

copy of a bulleted two of the counsel’s yesterday.

17

protest that.

18

(indiscernible) Mr. (indiscernible) be excluded for counting.

19

And the Deerfield had different times. They’re listed twelve

20

times.

21

And I can swear my (indiscernible) to hopefully check

So, I’ll have two claims numbers.

So, I can

I’m

And the second question is the business

22

(indiscernible) are by computers operation.

23

Lilly & Company is that the -- bring the claim

24

(indiscernible) from no more operating business, as no more

25

operating business by the CFO Mr. Peter, he reinstated that
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no more business operation cover no more vendor payment.

2

why Eli Lilly & Company the $579,000 dollars is on this claim

3

and why John Michael, Biology Institute, $655,000 is on this

4

claim.

5

$29,000 is only the unsecured Class IV claims. And why Pham

6

Cim, Inc. (phonetic) $16,000 is on this claim, unsecured

7

Class IV claim.

8

is on this claim?

9

other ones -- there are many other ones on these claims.

10

And why Lonquis (phonetic) Institute Biomedical

Why a (indiscernible) of Taiwan $116,000 and
Why Thailand Orchard (phonetic) were, many

Like (indiscernible) Pharmaceutical Company

11

$122,000 dollars.

12

dollars.

13

to be vendor and appear to be associated to the normal

14

business operations.

15

covered these, their claims as the business has been

16

continued without interruption.

17

payments they have been covered continuously.

18

(indiscernible) Inc. under $94,000

These are mostly healthcare related.

THE COURT:

They appear

Normal business operations should have

Okay.

And as the CFO stated vendor

So is your question then and

19

I’m not sure this is a question for Mr. Morrow, but it’s

20

something, again, counsel can address.

21
22
23

So

Your question is why are there vendor claims that
are unpaid that are reflected, do I have that correct?
MS. LUO:

Yes, with respect and specifically under

24

on unsecured Class IV, general unsecured Class IV claims

25

which I am in.
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THE COURT:

Okay.

Thank you.

I understand that

2

question.

That’s not a question that Mr. Morrow can answer,

3

but it’s a question I’d like the debtors to address as part

4

of their argument as to the existence of unsecured claims for

5

vendors.

6

Okay.

Thank you.

Thank you, Mr. Morrow.

7

Mr. Dressel, from the debtors’ perspective, we now

8

have the declarations in evidence and we’ve had the cross-

9

examination.

10

Anymore evidence that the debtor is going to

put into the record?

11

MR. DRESSEL:

12

THE COURT:

No, Your Honor.
Okay.

Then the evidentiary record is

13

complete.

14

Then we’ll come back and we’ll continue with the presentation

15

and argument part of confirmation.

16

(Recess at 11:17 a.m.)

17

(Proceedings resumed at 11:26 a.m.)

18

Let’s take five minutes.

MR. DRESSEL:

Give everyone a break.

Thank you.

Your Honor, I think what I would

19

propose to do, as I indicated earlier, is to dispense with

20

the actual line by line presentation of the 1129 factors and

21

try to address the objections in a targeted fashion.

22

Your Honor, I think we have at this point

23

relatively few outstanding objections, just to kind of survey

24

them at the outset.

25

The United States Trustee has an objection
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1

outstanding that was filed at Docket 463.

2

narrowed some of the issues, but not resolved it entirely.

3

I believe we have

The Securities & Exchange Commission has filed an

4

objection at Docket Number 455.

5

modified amended plan addressed all of the SEC’s issues and

6

obviates that objection, but I don’t have confirmation of

7

that.

8
9

(Indiscernible) from the

There’s an objection from McKesson Corporation.
That has been consensually resolved by amendments in the

10

modified plan that resolves the confirmation order.

11

at Docket 458.

12

That is

Finally, there are a number of objections from Ms.

13

Luo and a number of other shareholders that remain

14

outstanding.

15

objections there are a number of objections that relate

16

solely to cure and we’re not proposing to take them up at

17

today’s hearing.

18

consensually resolve those objections if possible and for

19

whatever reason that’s not possible we would seek to have

20

those heard at a later date.

21

I would also note that in addition to the plan

We’re working with those counterparties to

With that overview in mind, Your Honor, I thought

22

I’d start with the U.S. Trustees objection. I think that

23

would actually be a good segue.

24

substantive consolidation issues first and while it’s fresh

25

in everyone’s mind address how the voting issues fit into
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2

that.
So, Your Honor will recall that what we have

3

proposed in the plan, in Section 5.01 of the plan, is the

4

deemed substantive consolidation of the debtor entities as of

5

the effective date solely for distribution purposes.

6

means that if the substantive consolidation provision is

7

approved, if the plan goes effective then on the effective

8

date of the plan each claim filed against whatever debtor

9

will be deemed a claim against Melinta Therapeutics.

10

That

We think that’s appropriate given the structure of

11

the plan, particularly given the fact that distributions to

12

unsecured creditors are being funded by monetary

13

contributions; one from the reorganized debtor with the

14

consent of Deerfield and one from Vatera, neither of which

15

contributions are being apportioned or allocated to any

16

particular debtor entity.

17

differentiated pot that is the sole distribution for general

18

unsecured creditors in the case.

19

So, there is a single

I emphasize that the substantive consolidation is

20

for distribution purposes and it’s not effective until the

21

plan effective date.

22

purposes we do not look at the debtor entities on a

23

consolidated basis.

24

disclosure statement order and, frankly, the colloquy at the

25

disclosure statement hearing and the concerns raised by the

What that means is that for voting

And rather consistent with the
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1

parties we were clear that we would tabulate those on a

2

debtor by debtor basis.

3

Morrow indicates the vote for both Classes 3 and 4 as to each

4

debtor entity.

5

vote as to each of the voting classes at each of the debtor

6

entities.

7

That is why the voting report by Mr.

And it evidenced that there was an accepting

Your Honor, for purposes of tabulating those we

8

tried to be as objective as possible.

What that means is we

9

allowed creditors to vote based on where they had a claim as

10

of the voting deadline.

11

particular debtor and that in, virtually, every case was

12

Melinta Subsidiary Corporation they received a ballot to vote

13

at Melinta Subsidiary Corporation.

14

If a creditor was scheduled at a

In addition, if a creditor filed a proof of claim

15

in which they alleged a claim at a different debtor entity

16

then unless we objected to that claim we would take the view

17

that that claim is allowed per the general principal that a

18

claim is, you know, prima facie allowed until its subjected

19

to an objection.

20

the vote we would tabulate a vote based on that proof of

21

claim, i.e. a vote at the debtor entity to which that proof

22

of claim relates.

23

And, therefore, for purposes of tabulating

Now we’re aware in many cases it is likely the

24

case that a creditor that had a scheduled claim against

25

Melinta Subsidiary Corporation and also filed a proof of
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1

claim against another entity in most cases that’s probably a

2

duplicative claim, but we didn’t want to get ahead of our

3

skis and take it on ourselves to make that judgment for

4

ourselves without filing a claims objection and bringing that

5

issue to Your Honor.

6

So, to be conservative if a creditor filed a

7

claim, for example, at Melinta Therapeutics, but also had a

8

scheduled claim at Melinta Subsidiary Corporation, that

9

creditor would be entitled to vote both claims.

That is

10

consistent with the solicitation procedures order and I think

11

with the colloquy at the disclosure statement hearing.

12

I would also emphasize that two creditors, at

13

least, certainly have claims against each of the debtor

14

entities and those are the claims by the debtors funded debt

15

holders, Deerfield and Vatera.

16

of those creditors have guarantees against each of the

17

subsidiary debtors.

18

point.

19

accept the plan as to all of the debtor entities.

20

Both of those entities, both

Those claims are not in dispute at this

So, those creditors validly voted their claims to

I would also just point out, Your Honor, I mean

21

the math here shows, sort of, overwhelming acceptance of the

22

plan.

23

summary, I think that the single largest rejecting vote in

24

any debtor class is $842,000 dollars in aggregate against

25

Melinta Subsidiary Corporation.

So, I think if you look at the voting tabulation
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1

against over $200 million dollars in accepting votes.

2

you know, the votes are overwhelming in favor of confirmation

3

of the plan.

4

margins about the way the votes were tabulated, which to be

5

clear we don’t think there are, I think it is just not a

6

needle mover in this case.

And even if there were room to quibble at the

7

Let me address two other --

8

THE COURT:

9

So,

Mr. Dressel, does the 205 million and

change or 208, I guess it goes up through, is that counting

10

claims -- is that counting, for example, Vatera’s claim more

11

than once or is it counting its claim just once because it’s

12

against a particular debtor?

13
14

MR. DRESSEL:

The latter.

It counts Vatera once

in each debtor.

15

THE COURT:

16

MR. DRESSEL:

Okay.
The other two points I would briefly

17

make, to make sure I’m responding as comprehensively to Ms.

18

Luo’s concerns, are as follows.

19

So, one related, I think, to how votes for vendors

20

are tabulated and I think also touched on can the vendor get

21

to vote if it’s believed that the vendor may have a go-

22

forward relationship with the reorganized debtor.

23

the answer to that question is, again, we tried to be

24

objective and just look at what the claims were as of the

25

voting deadline.
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1

So, if a vendor had filed a proof of claim that

2

asserted a prepetition general unsecured claim and that claim

3

wasn’t subject to an objection as of the voting deadline and

4

was outstanding, i.e., it had, for example, been paid under

5

the critical vendor order or whatnot then that creditor would

6

be allowed to vote.

7

the voting procedures in the disclosure statement order.

That, again, is in total adherence with

8

The second point I would touch on with regard to

9

Ms. Luo’s objection, I think, related to why her own ballot

10

was disregarded.

11

an equity holder.

12

to claims that are on account actually of interest in Melinta

13

Therapeutics.

14

voting deadline and per the procedures not entitled to vote.

15

That, Your Honor, is simply because she is
The debtors did file an omnibus objection

So, those claims were disallowed as of the

The objection that was served on Ms. Luo and

16

others similarly situated made very clear that there were

17

procedures available to file a Rule 3018 motion to have a

18

claim deemed temporarily allowed for voting purposes if the

19

voter felt that the objection was unfounded and that the

20

creditor should be allowed to vote. No equity holder, subject

21

to that omnibus claim’s objection, including Ms. Luo, chose

22

to avail himself or herself of that procedure.

23

why Ms. Luo’s claim is not allowed for voting purposes

24

similarly to claims of other equity holders.

25

So, that is

Your Honor -- unless Your Honor has additional
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1

questions about the tabulation of ballots I may move onto the

2

actual merits of substantive consolidation.

3
4

I think I would note at the outset that the U.S.
Trustee as well as --

5

MS. LUO:

I have -- Your Honor, I do have a

6

question regarding the tabulation of votes because it is

7

hugely misleading.

8

counted twelve times and (indiscernible).

9

four claims.

For one thing, you know, the one vote was
I have received

I only list as once and the (indiscernible)

10

objected; however, the objection is very ambiguous. I have no

11

idea why.

12

(indiscernible) they’re extremely limited and they give no

13

people no time to respond.

14

I’m doing the best I could.

The timeline for

I was (indiscernible) and I couldn’t even catch up

15

and read how they designed the process.

16

my vote is being excluded as based on whatever you said.

17

This is manipulation (indiscernible) under -- to exclude us

18

to voting.

19

up.

20

simple vote.

21

am putting 100 percent of effort in this and I still get

22

excluded.

23

I have no idea why

That is why I (indiscernible) fast, how this set-

There is so many confusing paths to a simple vote, a
As they said (indiscernible) excluding you.

At least we got to the (indiscernible).

I

We have

24

continued the relationship.

25

vendors may not have a continued business which is the reason
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1

why they did not pay, but that would have been untrue because

2

the Eli Lilly has existing relationship with them every year,

3

every financial statement because (indiscernible) amount of

4

loyalty.

5

So, that continues.
Mainly, the other one is (indiscernible)

6

pharmaceutical company (indiscernible).

It is the major

7

license that is more likely to see.

8

time or another was $2 million dollars a year.

9

to do it.

Roughly, I think one

Those are major vendors. They are now

10

discontinued.

11

discontinued and that Eli Lilly is discontinued

12

(indiscernible).

13

We continue

If you say (indiscernible) they’re

THE COURT:

Okay. Thank you.

I’m going to let Mr.

14

Dressel continue his presentation and then if there is

15

anything further to address, we’ll address it then.

16

So, Mr. Dressel, please continue.

17

MR. DRESSEL:

Thank you, Your Honor.

Honor, I

18

think the crux of the United States argument that the debtor

19

must establish an evidentiary predicate for substantive

20

consolidation, but actually under binding Third Circuit

21

precedent, in particular the Owens Corning decision, that is

22

actually not true.

23

an evidentiary showing is only required in the absence of

24

creditor consent.

25

Corning has made clear that consent will be inferred where

In fact, Owens Corning makes clear that

In case law that has elaborated on Owens
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1

creditors do not object to substantive consolidation and vote

2

to accept the plan which is precisely the circumstances that

3

we have here.

4

The Abeanza Holding case that we cite in our brief

5

stands for that proposition.

6

overwhelmingly consented to substantive consolidation

7

because:

8
9
10
11
12

It states that creditors

“Every class of creditors entitled to vote on the
plan is accepted.”
The Kaiser Aluminum Corporation case in this
district also stands for the same proposition.
So, although, Your Honor, we have put on evidence

13

as substantive consolidation we’ve discussed in multiple

14

documents the circumstances that we believe support the plan

15

substantive consolidation provision.

16

where we stand today, given the vote and given the lack of

17

objections from creditors for the substantive consolidation

18

under binding Third Circuit law, we actually don’t need any

19

evidence on that question.

The reality is that

20

Let me touch on the evidence that we did present.

21

I will orient it around the two disjunctive factors that the

22

Owens Corning case identified for substantive consolidation.

23

So, first, it’s whether creditors dealt with the

24

debtors as a consolidated entity.

25

Milligan describes in his declaration numerous factors that
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1

suggest that creditors generally dealt with Melinta as a

2

single consolidated entity.

3

single management team.

4

Corning.

5

For example, the debtors have a

That wasn’t the case in Owens

One legal entity, Melinta Subsidiary, makes all

6

cash distributions for the company, but critically does not

7

record intercompany receivables in respect of those

8

disbursements, nor do the debtors have any intercompany

9

agreements.

Also, significantly the covenants in the

10

debtor’s private agreements generally treat the debtors on a

11

consolidated basis.

12

to produce entity by entity financial statements and they

13

test compliance with financial covenants such as having

14

annual net sales covenants on a consolidated basis.

15

That is they do not require the debtors

Again, that is a meaningful contrast from the

16

circumstances in Owens Corning in which the court rejected

17

substantive consolidation, but it accords with Abeanza

18

Holdings.

19

decision in which the court, in this district, looked to

20

similar factors in the debt documents to support a finding of

21

substantive consolidation.

22

testifies to in his declaration.

23

I’m probably pronouncing that incorrectly.

It’s a

All of these factors Mr. Milligan

As to the second factor, whether attempting to

24

deconsolidate the debtor’s assets and liabilities would be

25

prohibitive and harm creditor is, perhaps, even more
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persuasive.

2

for unsecured creditors are the payments contemplated by the

3

global settlement term sheet, none of which can be

4

apportioned to specific debtor entities.

5

As I mentioned, the only source of recoveries

Attempting to allocate assets among the debtor

6

entities would be an entirely academic exercise as the

7

debtor’s assets themselves have no residual value beyond the

8

Deerfield loans.

9

the contributions made under the global settlement term sheet

Again, it’s not the underlying assets, but

10

that are the source of distributions for general unsecured

11

creditors in this case.

12

You know, worse, it would be extremely value

13

destructive.

14

further in questioning today, that an effort to construct the

15

deconsolidated balance sheet for the debtor would take

16

perhaps a month or more to complete and would require the

17

deployment of significant management and advisor resources,

18

perhaps stretching into the seven figures.

19

Mr. Milligan testified, in his declaration and

Putting aside the direct cost of such resources

20

these efforts would delay the debtor’s emergence from

21

bankruptcy by, perhaps, months and likely lead to the

22

termination of the Deerfield RSA and, by abstention, the

23

global settlement term sheet.

24

all general unsecured creditors would recover less than they

25

would under the current plan.
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1

So, in short, we do not think we need to satisfy

2

the Owens Corning test given the overwhelming creditor

3

acceptance of the plan and lack of objections, but we have

4

clearly established the prima facie case as to both elements

5

in the event it is needed.

6

Your Honor, I would turn now to the other

7

significant element of the United States Trustees objection

8

which is to the third-party releases. I’d point out at the

9

outset, Your Honor, as I mentioned earlier in my

10

presentation, that we did significantly narrow the scope of

11

the plan’s third-party releases.

12

proposed a release by Classes 7 and 8 which are deemed

13

rejecting classes.

14

equity interest holders and instructed them to return the

15

form with the check the box selection if they wished to opt

16

out of the third-party release.

17

the plan, in the modified plan that we filed on Tuesday.

18

The plan that was solicited

We, in fact, sent out opt-out forms to

We had stricken that from

So, at this point the third-party release

19

provision in the plan applies to creditors who are deemed to

20

accept the plan, voted to accept the plan or who are voting

21

creditors and have failed to opt-out.

22

Your Honor, the courts have articulated,

23

essentially, two competing views concerning creditor consent

24

to third-party releases.

25

hold that a voting or abstaining creditor’s failure to opt-

The majority view in this district
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1

out of a conspicuously noted third-party release signifies

2

that creditors consent to such release.

3

articulated most prominently in the Indianapolis Downs

4

decision.

5

very comfortably within the paradigm articulated by

6

Indianapolis Downs.

7

I think the view is

I would submit that the plan, as revised, falls

THE COURT:

Let me ask a question, Mr. Dressel.

I

8

just want to make sure I understand.

9

4 who voted to accept the plan also checked the opt-out box,

10

my understanding of your plan is that that creditor is still

11

providing a third-party release, is that correct?

12

MR. DRESSEL:

13

THE COURT:

If a creditor in Class

That’s absolutely correct.
Okay.

So, those parties on Exhibit C

14

to Mr. Morrow’s declaration -- yes, Exhibit C to Mr. Morrow’s

15

declaration who voted to accept, but checked the opt-out box

16

have still consented under the debtor’s plan to the release.

17

MR. DRESSEL:

That’s correct.

I believe there’s a

18

footnote in the body of the voting declaration that explains

19

that that exhibit is for informational purposes just to fully

20

record what creditors actually selected, but, yes, it’s

21

abundantly clear under the plan.

22

item so to speak.

23

the terms including the third-party release.

24

vote to reject the plan or abstain from voting on the plan

25

that your selection of the opt-out item would be effected.

There is no, sort of, line

If you accept the plan you’re accepting
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1

THE COURT:

I mean I found that interesting

2

because isn’t there some sort of incongruity between the

3

concept of consent and somebody who has both accepted the

4

plan but checked the opt-out?

5

MR. DRESSEL:

I don’t think there’s an incongruity

6

there in the sense that your vote to accept the plan

7

signifies your acceptance of all of the terms in the plan.

8

And more over I would submit it’s consistent with the

9

majority view in this district including the Indianapolis

10

Downs decision.

11

I think it falls squarely within the law in this district.

12
13
14
15
16
17

So, I don’t think there is an incongruity.

MR. GALARDI:

Your Honor, its Gregg Galardi.

May

I speak for one minute on exactly that point?
THE COURT:

Sure, if Mr. Dressel doesn’t mind you

interrupting his presentation.
MR. GALARDI:

Oh, I’m sorry.

I thought you wanted

an answer on that question.

18

MR. DRESSEL:

Feel free, Mr. Galardi.

19

MR. GALARDI:

Your Honor, just to address the

20

incongruity, and I thought it would be easier, Vatera is one

21

of the creditors that actually voted to accept the plan, but

22

opt-out of the release.

23

Basically, the reason was that if the plan did not get

24

confirmed or if the settlement was not approved, we wanted to

25

reserve our rights.

That is a $78 million dollar claim.

We did fully understand, and there may
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1

be other creditors, I don’t have the sheet in front of me

2

with the numbers, but I don’t think it’s an incongruity.

3

did, in fact, find it clear in the plan that that was the

4

consequence of our doing both of those things.

5

THE COURT:

Well if the plan doesn’t get confirmed

6

then there are no third-party releases.

7

-

8
9

We

MR. GALARDI:

What was the other -

That is essentially -- well, it was

all of the releases, Your Honor.

So, we wanted to reserve

10

our rights and, as you know, if it gets confirmed we wanted

11

to make sure it did get confirmed with the settlement.

12

for example, if the settlement didn’t get approved, which is

13

embodied in the plan, then we hadn’t exercised our release.

14

So, there was two ways in which we would have been carved

15

out.

16

THE COURT:

Okay.

But,

Anyone else want to chime in

17

while we’re talking about this particular accept a plan, opt-

18

out?

19

MS. LUO:

I’m sorry, my name is Lin Luo.

20

As a shareholder in general we have no knowledge

21

and no anything.

22

company during good faith.

23

options.

24

not understand.

25

We rely on the charge and rely on the
So, you know, we reserve both

(Indiscernible) people are (indiscernible).

We do

Under this company the client (indiscernible) said
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1

a lot of confusing facts.

2

the objection to omnibus claims.

3

to me on -- it was dated on March 12th, the court hearing,

4

and I received on March 13th.

5

delayed how do I react.

6

So, we did (indiscernible) such as
Omnibus objection was sent

So, if what I received was

The situation like this (indiscernible) give you

7

little or no time to react.

8

got excluded.

9

got to exclude it.

That is how I got my -- my vote

I’m putting my (indiscernible) in this and I
Can you imagine people with a family and

10

with the situation they just cannot keep up with all these

11

traps because this plan has (indiscernible) included in the

12

little fine words.

13

people like me.

14

we could.

15

our interests.

16

They’re intended to trap people; average

We just really don’t know and we do the best

We (indiscernible) on the company to look after

In this case they’re only looking after one

17

person’s interest and that is Deerfield.

Everybody else is

18

not on the interest.

19

just don’t know, they don’t understand, they’re confused.

They accepted -- a lot of times they

20

THE COURT:

Okay. Thank you.

21

Mr. Dressel?

22

MR. DRESSEL:

23

I was planning to get to the shareholder

Thank you, Your Honor.

24

objections.

Maybe just let me make a few more remarks on

25

releases and then I can turn to that.
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1

THE COURT:

2

MR. DRESSEL:

Yes.
We do, I think, acknowledge in the

3

brief that there is a minority view in this district and

4

elsewhere that essentially holds that creditor consent is

5

ascertained by state contract law principals.

6

respectfully submit that that minority view is unsound and

7

that the prevailing view is signified by Indianapolis Downs

8

and other cases who do have the correct view of the law.

9

That is because in particular we challenge the underlying

We

10

premise of the minority view that plans are functionally

11

equivalent to contracts and, thus, only binding to the same

12

extent.

13

I found the Frontier Insurance case instructive in

14

that it explains that the plan is the contract is actually

15

imprecise.

16

accordance with rules of interpretation supplied by estate

17

contract law.

18

fact, from very different sources.

19

their binding effects from the mutual assent of the

20

contracting parties whereas in contrast, as the Frontier

21

decision explains, plans derive their binding effect on

22

creditors from statute, i.e. from the bankruptcy code as well

23

as from principals of claims preclusion.

Well, plans are typically interpreted in

Plans and contracts derived are binding, in
Ordinary contracts derive

24

As Judge Drain succinctly put it in the Tops bench

25

ruling Bankruptcy Code Section 1141(a) provides the source of
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1

the duty to (indiscernible).

2

better line of cases.

3

think, is, frankly, consistent with releases that Your Honor

4

has approved in other cases included FTB and GSP.

5

So, we submit that that is the

The majority view in this district, I

We would submit that in the context of this highly

6

consensual plan before Your Honor today there’s really no

7

cause to depart from the majority view in this district.

8
9

THE COURT:

So, why do we do an opt-out?

So, if

Judge Drain is correct, and I will say I do tend to agree

10

with most of his premise, although I don’t get the super

11

contract reference because I don’t think a plan is a contract

12

at all, super or not, but why would you do an opt-out.

13

plan is the plan, you vote and the plan binds you.

14

the opt-out some comfort thing, or are judges uncomfortable

15

with opt-outs, or with releases?

16

MR. DRESSEL:

The

So, is

Why do we do an opt-out?

I suppose that from an intellectual

17

perspective you could take the Judge Drain view to signify, I

18

think, wider use of non-consensual releases.

19

that that was necessary in this particular page.

20

just as a practical matter, the Third Circuit has articulated

21

stringent standards for non-consensual releases.

22

arguably, we may have met some of those standards here given

23

the nature of the financial contributions made by the parties

24

in the global settlement term sheet, but in circumstances of

25

the case I think we felt comfortable relying on the customary
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1

opt-out mechanism knowing that its frequently adopted in this

2

district and has the support of a meaningful body of case law

3

standing behind us.

4

THE COURT:

5

MS. LUO:

6

THE COURT:

Okay.
Your Honor, I have one thing.
No.

I was --

I’m sorry, Ms. Luo, I’m going to

7

let Mr. Dressel finish his presentation and then other people

8

will have presentations.

9

well.

10

And I will also call on you as

This is Mr. Dressel’s turn.
MR. DRESSEL:

Thank you, Your Honor.

I may even

11

touch on the shareholder objections.

12

outset that we recognize that this is (record stops)

13

perspective of shareholders as bankruptcy cases typically

14

are.

15

shareholders efforts to participate in this process.

16

fact, we welcome it.

17

I would say at the

We sympathize with that and we don’t begrudge our
In

Nonetheless, Your Honor, shareholder’s

18

dissatisfaction with the outcome is not cause to deny

19

confirmation.

20

with affirmative evidence, the plan’s compliance with

21

Bankruptcy Code 1129.

22

burden shifts to the objecting party to produce evidence to

23

support its objection.

24
25

The debtors bear the burden of establishing,

Once the debtors have done so the

Here the evidentiary record that the debtors have
established, in particular the Milligan declaration, is
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1

sufficient to satisfy the debtor’s evidentiary burden.

2

various allegations of fraud, conspiracy and support from the

3

objecting shareholders letters are entirely unsubstantiated

4

with any competent evidence and are wholly insufficient to

5

state a cognizable confirmation objection given the

6

sufficiency of the debtor’s affirmative case.

7

The

Your Honor, in particular, while a major thrust of

8

the shareholder’s allegations are that these cases were

9

pursued in bad faith, the record amply demonstrates that the

10

debtors had a genuine good faith need to reorganize,

11

prosecuted these Chapter 11 fairly and in good faith

12

cooperation with multiple stakeholders.

13

So, I think unless Your Honor has any questions as

14

it relates to the shareholder objections, I think we would

15

rest on the affirmative case set forth in the confirmation

16

brief and the supporting declarations, reserving time for

17

rebuttal if necessary.

18

THE COURT:

I have no questions on that.

19

MR. DRESSEL:

20

So, I think that hits the highlights of the

Thank you, Your Honor.

21

objections.

22

comprehensively in the reply briefs.

23

time for rebuttal, but that would, otherwise, conclude my

24

presentation today.

25

They’re, obviously, I think, addressed

THE COURT:

Thank you.
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1
2

Let me hear from others who wish to support
confirmation of the plan.

3

Mr. Martin?

4

MR. MARTIN:

5

The committee supports confirmation of the plan.

6

The benefits that were set aside and are to be set aside in

7

the GUC, general unsecured creditor trust for unsecured

8

creditors, were the product of extensive and detailed

9

negotiations.

10

Thank you, Your Honor.

Your Honor may recall, we stared the case with a

11

$218 million dollar denominator and as a zero numerator.

12

today we are looking at between both the

13

Deerfield/reorganized debtor contribution of three and a half

14

million and the Vatera contribution of 500,000, we’re looking

15

at a $4 million dollar numerator.

16

some expenses against that numerator, but we’re looking at

17

somewhere around an $18 million dollar.

18

estimates and guesses.

19

world, but we had substantial denominator reduction; more to

20

be heard on that.

21

And

Obviously, there will be

Again, these are

I would warn the claims trading

Again, specifically, Your Honor, I think there’s

22

probably two main events to talk about; substantive

23

consolidation and the third-party releases, both of which are

24

important to the creditor’s committee as the representative

25

of the creditor class.

A-199

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1502Filed
Filed
11/30/20
04/06/20
Page
Page
200 67
of 518
of 167
PageID #: 1458
67
1

First, with respect to substantive consolidation

2

I’d point out that not a single creditor and we’ve obviously

3

been in communications with creditors far beyond the seven

4

committee members, but not one of the seven committee members

5

or any other creditor ever raised to us that they were a

6

creditor of one entity or another.

7

one debtor rather than another and that the plan should be

8

negotiated in such a way that the entities were kept separate

9

for distribution purposes.

10

They did business with

Perhaps more importantly, even then that, you

11

know, anecdotal observation by me, is the fact that the

12

settlement that was negotiated, as Mr. Dressel pointed out,

13

is an undifferentiated pot.

14

settlement in a couple of different ways, and I’m focusing on

15

the $3 and a half million dollar initial contribution to the

16

GUC Trust.

17

negotiated it was a carve-out in essence of the secured

18

creditor’s position.

19

So, you can sort of look at the

One is, certainly at the time it was being

We know from the sale process that the secured

20

creditor was, essentially, under-collateralized, that they

21

had a blanket lien on all assets.

22

million that was agreed at that time to be paid to us was it

23

the proceeds of intellectual property assets in Entity A, was

24

it the proceeds of receivable assets in Entity B, or was it

25

the proceeds of some other assets in Entity C.
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2

way for us to know that.

It is an undifferentiated fund.

The money will, I suspect at the moment of

3

consummation of the plan, at the moment of the effective

4

date, the money will come out of the account that the

5

witnesses, through their testimony, Mr. Milligan in his

6

affidavit, have established is the sole account, the sole way

7

that disbursements are made by each of these debtors and no

8

debtor tracks, whether its Debtor A, B or C and whether some

9

allocation or intercompany debt should be carried.

10

So, again, for us to try to say and try to analyze

11

and unscramble that a particular creditor may have a claim --

12

and by the way, they appear to be very, very timely just

13

looking at the balloting certification, but a particular

14

creditor may have a claim against one entity and that we’re

15

going to try to treat that creditor better or worse than all

16

the others.

17

As I think the testimony pointed out by Mr.

18

Milligan would entail an extensive amount of unnecessary cost

19

and expense to this estate.

20

that we will be faced with an impossibility because the best

21

you could get is some kind of algorithmic guesstimate of

22

where these settlement proceeds came from, some ability to

23

hypothetically allocate them to one entity or another where a

24

debtor didn’t track it that way.

25

doing any justice, really, to any creditor by engaging in
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that exercise.

2

With respect to the releases, Your Honor, I really

3

have, I guess, a statement that goes without saying and then

4

a practical approach.

5

is that this seven-member committee made up of the seven

6

largest creditors that the U.S. Trustee appointed with full

7

knowledge of what’s going on here unanimously supports the

8

relief and the settlement that we reached.

9

The statement that goes without saying

The, sort of, life and death, you know, decision

10

that we are all facing, all of us here today including the

11

court, is our settlement is built upon those releases.

12

mean Mr. Galardi’s client came up with half a million dollars

13

to purchase that relief.

14

purchasing that relief within the meaning of the Third

15

Circuit case law and if those releases go away the global

16

settlement agreement that is filed with Your Honor on March

17

13th, Docket Number 411, turned into a pumpkin unfortunately.

18

My challenge period comes back, I have the right to sue Mr.

19

Galardi’s client, I have the right to sue Deerfield, but, you

20

know, we will have destroyed what we all worked so arduously

21

to create.

22

I

The debtor, Deerfield, are all

So, at least from the committee’s perspective we

23

would urge the court to approve the releases as proposed.

24

Thank you.

25

THE COURT:

Thank you.
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Deerfield.

2
3

MR. ZYLBERBERG:

Your Honor, David Zylberberg of

Sullivan & Cromwell for Deerfield.

4

To be frank I think we were almost not planning to

5

say anything because the debtors, you know, have spoken for

6

the plan and we stand behind everything they said.

7

voted in favor of the plan, Deerfield sponsors the plan,

8

Deerfield believes the plan is fair to all creditors and

9

strongly supports a confirmation.

Deerfield

10

THE COURT:

11

Mr. Galardi, I will give you a chance to offer

12

Thank you.

anything you would like to.

13

MR. GALARDI:

Sure, Your Honor.

14

much.

15

various of the directors.

16

Thank you very

Gregg Galardi of Ropes & Gray on behalf of Vatera and

Your Honor, I’d like to take both the settlement

17

and the substantive consolidation point and follow up with

18

committee’s counsel on a point.

19

an allowed claim of $78 million dollars, in excess of $78

20

million dollars.

21

all six debtor entities.

22

favor.

23

requests as well as voting and as well as the releases I

24

think it’s important to know that we are after Deerfield, and

25

let Deerfield be the secured claim, we are by far and away

First, Your Honor, we have

We filed proofs of claim with respect to
We voted all of those claims in

So, when considering both substantive consolidation
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1

the largest unsecured creditor at, at least, five of those

2

entities.

3

I know MedCo is at another.
So, if Your Honor does not, and I may not agree or

4

have reservations about the substantive consolidation

5

argument made by the debtors, at least in this instance when

6

you look at what recoveries would be available at any of the

7

entities, we would have probably 99 to 100 percent of those.

8

So, we believe that no creditor is at all prejudiced by

9

having to feed at just one pot which Deerfield has made

10

available and which we have also contributed to in the amount

11

of $500,000 dollars.

12

In addition, if that substantive consolidation was

13

not approved or releases were not approved there would be no

14

subordinations.

15

fundamental points with respect to the simple what I believe

16

is administratively proper in this instance having one fund

17

which unsecured creditors can, in fact, get a recovery that

18

they would, otherwise, not have gotten a recovery or would

19

have gotten an infinitesimally smaller recovery without the

20

settlement and if you had a deconsolidated plan.

21

So, that, I think, is one of the most

As Mr. Dressel pointed out we did both to accept

22

and we believed that that would carry the day along with

23

Deerfield at all of the other entities in any event.

24

may not have to reach that issue.

25

agreement, that vote and that recovery is, obviously, the

A-204
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1

9019 settlement which Your Honor will remember and I think we

2

were on a temporary stay for a period of time as we

3

negotiated that agreement.

4

bargained for those releases including the releases from the

5

parties.

6

We did reach an agreement and we

We did consent to give up the third-party releases

7

to the class.

That was not an easy thing for us to give up

8

because we are making a financial contribution to this case.

9

Nonetheless, we thought under the circumstances that we’re

10

all living under and not having those fights it was better to

11

make this confirmation hearing as easy as possible on people,

12

but we have agreed to that, but we do -- so, we would

13

request, Your Honor, to confirm the plan, confirm in this

14

limited circumstance the substantive consolidation for

15

distribution purposes because I don’t believe anybody is

16

prejudiced at all especially in light of our subordination,

17

MedCo’s subordination and our contribution, and the size of

18

our claims that all of the entities we would never get 78

19

million so we could hit at each pot.

20
21

We would ask you to approve the 9019 settlement as
well and the plan as a whole.

22

THE COURT:

23

Is there anyone else who would like to speak in

24
25

Thank you.

support of the plan?
(No verbal response)
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2

THE COURT:

Okay.

Ms. Richenderfer, let me hear

from the Office of the United States Trustee.

3

MS. RICHENDERFER:

Thank you, Your Honor.

I guess

4

on substantive consolidation and I would just point out again

5

that somehow the creditors received ballots that had on them

6

notations of different debtors.

7

recognized that they had different creditors and that was the

8

basis for the ballots that went out to the Class 4 voting

9

claimholders and in addition the proofs of claim went out and

10

The debtors, obviously,

noticed a specific debtor.

11

We also heard from Mr. Dressel that the plan

12

provides that Classes 5 and 6 may be reinstated.

Mr.

13

Milligan thought that there was nothing in there.

14

that wasn’t the way it’s stated and that’s not the impression

15

given in the plan, in Class 5 or the intercompany claims, and

16

Class 6 are the intercompany interests.

I don’t --

17

So, there must be some basis why the plan provides

18

that those claims may be reinstated after the objective date.

19

And there is also a way in which the debtors figured out how

20

to file individual tax returns by doing some sort of

21

(indiscernible).

22

debtors have been in bankruptcy for three months and

23

certainly knew this was coming. It’s been an open issue, Your

24

Honor, with respect to the MOR’s.

25

resolved.

With respect to the time it would take the

That has not yet been

Unfortunately, not being in the office anymore
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2

it’s delayed in that regard.
(Indiscernible) debtors and at this point I’ll

3

just leave it in the court’s hands with respect to the

4

substantive consolidation.

5

THE COURT:

Thank you.

Let me ask you a question

6

about that.

In terms of substantive consolidation and Owens

7

Corning Holdings that consent is another way that substantive

8

consolidation is permissible here.

9

acceptance by both impaired classes of claims and, in

There is overwhelming

10

particular, the general unsecured class, which is the class

11

that’s effected by this, has accepted the plan.

12

objections by creditors.

13

There are no

So, why isn’t this consent?

MS. RICHENDERFER:

Well, Your Honor, I guess in

14

many respects this case put the rabbit in the hat.

15

in the case there was an agreement that was reached in

16

principal, of course not approved at the time by the court in

17

which a pot of money was going to be available if certain

18

things occurred a certain way during the case.

19

Early on

It was under those circumstances that we find

20

ourselves now facing the argument that Mr. Martin made which

21

is there is only one fund of money.

22

would divide it up and, therefore, the creditors voted for it

23

because there’s only one fund of money to recover from.

24

it’s sort of a backdoor way for a debtor to establish a

25

scenario where they’re going to get substantive consolidation
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1

at the end of the day because the deal is here’s a pot of

2

money, we don’t care which debtor owes money to these

3

particular creditors.

4

trust if everything goes as planned and creditors you need to

5

vote for this because if you don’t then you don’t get this

6

pot of money.

7

At the end of the day we’ll get a GUC

So, it’s a way to serve, if you will, circumvent

8

the manner in which it was done.

The data was never given to

9

the creditors to show if some of them would have made out

10

better if there was not substantive consolidation here.

11

Everything was done on a consolidated basis.

12

THE COURT:

It was, but here we have Deerfield who

13

has a claim that would not get paid in a Chapter 7.

14

forget the exact numbers, but it was in the high end of

15

something on the 50 percent plus level.

16

Deerfield has a claim against each debtor.

17

able to look across the debtors to satisfy itself and it

18

would not be satisfied in full.

19

shows nothing for unsecured creditors.

20

They, I

They have a claim -So, it would be

The liquidation analysis

It was done on a consolidated basis, but that

21

would be the same on an unconsolidated basis.

22

just the realities of the numbers in this case.

23

the financials in this case.

24

you know, absent the settlement there would be nothing for

25

general unsecured creditors and we know the reality is there

A-208
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1

is nothing for equity.

2

this case?

3

So, isn’t that just the reality of

MS. RICHENDERFER:

I think the reality, Your

4

Honor, may focus more in the Vatera claim actually because

5

Deerfield is giving up its claim for the equity in the new

6

entities.

7

Vatera I’d have to agree with Your Honor that but for the

8

settlement under which Vatera and The Medicines Company

9

agreed that they would subordinate.

And so, I think, you know, if we switched it to

10

So, I guess it’s a situation in which at the end

11

of the day there was a negotiated substantive consolidation

12

for distribution purposes.

13

getting creditor consent then I guess it’s meant.

And if that’s what is meant by

14

THE COURT:

15

vote and the lack of objection.

16

on this.

17

Well, I think the creditor consents to

MS. RICHENDERFER:

I appreciate your argument

Your Honor, on exculpation I do

18

appreciate the fact that the debtors made some changes in the

19

form of order, but one of my concerns is the actual language

20

that is now in the order.

21

to entertain comments at this point about the specificity of

22

the order provisions.

23

THE COURT:

I don’t know if Your Honor wants

I had a lot of questions on the order,

24

if and when we get to that.

25

exculpation has not been resolved then I do want to hear
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1

that.

2

MS. RICHENDERFER:

Okay.

Your Honor, it hasn’t’

3

been resolved totally for two reasons. Under the new Section

4

1.4(e) it’s unclear to me whether there’s a long list of

5

people in 1.4(e) and it includes employees, affiliates,

6

entities of that nature.

7

acted in a fiduciary capacity they are included or if it’s

8

only if the entity that they’re associated with who was

9

identified in A through D acted in a fiduciary capacity.

10

And it’s unclear to me if they

So, for instance, Your Honor, if -- I’m just going

11

to use an example, the DFA for the debtors.

12

for the debtors acted in a fiduciary capacity and under

13

Subsection (e) it lists all these -- you know, it would

14

include Portage Partners, affiliates, I think investment

15

bankers, employees, officers, a whole laundry list of people

16

who wouldn’t necessarily have done anything at all with this

17

case.

18

Professionals

So, I think it’s still a little too broad.
And then in Section 9.06, which is the actual

19

exculpation provision, I think that the event for which

20

exculpation can be granted needs to only go through the

21

effective date of the plan.

22

the closing of the Chapter 11 cases because that can extend

23

far beyond.

24

a half after the effective date of a plan.

25

only for events through the effective date.

I don’t think it goes through

I’ve got one case now that’s going on a year and
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2

go a long way in resolving the issues.
On third-party releases I also acknowledge that

3

the changes that were made in taking out the shareholders are

4

greatly appreciated.

5

the front and then some cost could be saved with mailing.

6

Maybe in the future that can be done in

One thing to go back to questions that you asked,

7

Your Honor, we got a couple of different scenarios that I’m

8

still not clear how this shakes out in terms of the third-

9

party releases. I guess first to address Mr. Galardi’s point,

10

I’m not questioning the entities who are getting the third-

11

party releases; Vatera did something here, The Medicines

12

Company did something here.

13

scope of the parties giving the third-party releases.

14

you have creditors who, as Your Honor pointed out, voted yes

15

for the plan, but checked to opt-out of the releases.

16

have people who voted to reject the plan.

17

who didn’t vote but sent in a paper opting out.

18

have people who did nothing.

19

What I’m questioning is the
And

You

You have people
Then you

This was one of the original issues I raised at

20

the disclosure statement phase which is how can silence

21

constitute agreement.

22

them. I forget when the mailings were exactly made, but we

23

all know there’s been a lot of disruption, at least, in the

24

first or second week of March in the mailings in the U.S.

25

Postal system.

Silence could mean it never got to

So, I still think there’s that issue, what
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1

I’ll call the silent majority here who didn’t get in any

2

paper work, who are Class 4 members, or the people who voted

3

yes in the plan but wanted to opt-out of the release. And I

4

don’t see that that constitutes consensual releases.

5

On 9019 I stand by the objection.

I think there’s

6

one thing, Your Honor, for the court to approve the global

7

term sheet under the standards of 9019.

8

in the plan was too broad.

9

the entire plan as a settlement.

I think the language

It has the effect of the treating
And it is not the analysis

10

that should be applied here as to whether or not the plan as

11

a whole should be approved.

12

The RSA, itself, was not a settlement either.

And

13

the terms of the RSA are scattered throughout the plan.

14

so I think a narrow approval of the global challenge sheet

15

under 9019 is appropriate, but not approval of the plan as a

16

whole.

17

And

While we’re on the subject of settlement, the

18

modified plan added a new section in that wasn’t covered by

19

my objection because it didn’t exist at the time.

20

new Section 9.03 that allows for compromises and settlements

21

to be made by the debtors up through the effective date of

22

the plan without filing a 9019 motion.

23

would suggest that debtors don’t have that authority.

24

they’re going to enter into agreement settlements prior to

25

the effective date they need to be approved by the court.
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1

Post-effective date that’s a different story.

2

know what they were contemplating in that.

3

And I don’t

Your Honor, as to the fee application process

4

debtors did make some revisions to Section 2.02(b) of the

5

plan, but they’re still changing the compensation procedures

6

that Your Honor approved several months ago.

7

compensation application allow for 21 days’ notice for

8

objections and need a court order before payments can be

9

made.

The interim

There’s no need here for immediate payment just based

10

on some details invoiced with only 15 days’ notice.

11

going to be an escrow account established.

12

available.

There’s

The funds will be

13

So, I don’t see any reason why professionals

14

should not go through a process already approved by the

15

court, that are in the rules, and in the bankruptcy code.

16

They should submit their interim applications or they can

17

submit an interim/final application, but that is the manner

18

in which we should review any sort of the professional fee

19

applications.

20

There is another provision in the -- we’re not

21

looking at the actual order itself, so I will address that

22

later when we’re looking at the order.

23

the ability of the restructuring professionals to get paid

24

without following the parameters set forth in the cash

25

collateral order.
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1

One last thing with the plan, though, Section 6.01

2

states that it’s a -- I’m sorry, the plan states that if

3

Section 6.01 of the plan conflicts with the RSA or the

4

bidding procedures the RSA or the bidding procedures govern.

5

THE COURT:

6

MS. RICHENDERFER:

7

Section 6.01 itself.

8
9

What section is that?
I believe it is actually

Yes, it is Section 6.01.

It reads:

“If the supporting the lenders are the successful
bidder the terms and provisions of this Article VI shall be

10

subject to the restructuring support agreement and the

11

bidding procedures order.

12

conflicts with any of the foregoing the foregoing shall

13

govern.”

14

And to the extent this Article VI

While Your Honor approved assumption of the RSA,

15

the RSA itself was never approved by the court.

16

is to govern moving forward, trying to pull-in the bidding

17

procedures order.

18

bidding procedures order governed for the sale process and I

19

don’t understand why that would govern or why that would take

20

priority over the exact provisions set forth in the plan.

21

And the plan

I’m not exactly sure what portion, but the

Your Honor, that’s all I have right now.

I do

22

still have some objections on the form of order that may

23

touch upon some, I guess, substantive issues, but I’ll hold

24

off for now until we move onto the order itself.

25

Thank you, Your Honor.
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THE COURT:

2

Let me hear from the SEC, if the SEC has further

3

objections that are not resolved.

4
5

Thank you.

MR. MAZA:

Okay.

Thank you, Your Honor.

This is

Alan Maza from the SEC.

6

So, we do acknowledge that the debtors have

7

resolved our issues.

We wait to the third-party releases

8

that we took. As the SEC, of course, we were concerned with

9

the public interest holders of the shareholders and the

10

Section 510(b) claimants.

11

amended plan, that those entities or those Classes 7 and 8

12

are outside the scope of the third-party release so that they

13

would not have to opt-out.

14

It does appear now, based on the

So, that has been resolved.

In terms of exculpation we do acknowledge that

15

there has been substantial progress in resolving that

16

concern.

17

presented, just to ensure that every party that’s being --

18

that’s getting exculpation under this provision is, indeed a

19

fiduciary with respect to this bankruptcy case and also the

20

duration should be to the effective date as well.

21

that language could be tweaked we would be comfortable.

We do echo the argument that the U.S. Trustee just

22

So, that is how we hold at this point.

23

THE COURT:

24

Let me hear from Ms. Luo.

25

MS. LUO:

Thank you.

Yes.
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THE COURT:

Yes.

Ms. Luo, if you have anything

2

further to add to your argument you’ve made this is your

3

time.

4
5

MS. LUO:
opportunity.

6

Yes, Your Honor.

Thank you for this

I appreciate it very much.

First, I want to follow-up with the opt-out of

7

Class 4 vote.

How the ballot was attached was certainly

8

misleading.

9

to six to twelve times my four claims.

For one thing, you know, their vote was count 8

10

(indiscernible) unfairly.

11

an opt-out.

12

$79 million dollars.

13

327 count.

14

shares.

15

It was only count one

In general, the Class 4 vote had

It was an opt-out with total opt-out amount of
And in addition, Class 8 opt-out was a

For (indiscernible) is 843,376 shares, common

So, one thing I’m a shareholder and I’ve spoken

16

with the two shareholders.

17

ballot.

18

option to select opt-out or that’s it.

19

option to accept or reject the plan.

20

option and that’s opt-out.

21

out.

22

They actually did not receive a

They received the order electronically, but given an
They did not give an

They only gave them one

You either opt-out or not opt-

So, that explains why you get a lot of -- you

23

know, with the no acceptance you just get opt-out.

24

again, opt-out in Class 8 is 327 counts and the

25

(indiscernible) is 843,376 common shares.
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among the Class 4.

2

because of how the vote was tabulated and how vendors are

3

from the regular, normal business transaction has been

4

included.

5

(indiscernible) from Melinta.

6

them not to accept or reject the plan.

7

they’re vote should not count.

8
9

And under Class 4 it was (indiscernible)

Of course, they’re happy because they keep getting
So, there is no reason for
They’re covered.

So, I actually used the same exact tabulation and
by excluding the vendors from normal business transactions

10

that was $4.2 million dollars and also by excluding the

11

insiders.

12

they are also the major shareholders.

13

you know, the thing with this plan is that they fail to

14

disclose all material information.

15

information to prove that if they have the insiders, so

16

insiders vote should not be counted towards the Class 4

17

unclaimed, unsecured claim.

18

So,

So, (indiscernible) they are the major creditors,
And I can prove that,

So, I had to get also the

I will provide some more details, but overall is

19

that the 79 million was opt-out and with that opt-out by

20

dollar amount is 40.53 percent.

21

insiders and without including the normal business partners

22

the vendor’s payment of $4.2 million dollars.

23

counted as acceptance is only 28 percent by dollar value.

24

Rejected is 72 percent.

25

And without including the

The vote

I sent this to all of the counsel and I certified
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the accuracy of the mathematic, but as far as how each class

2

should be re-characterized that part is subject to

3

interpretation and by Your Honor to be decided.

4

So, with that we (indiscernible) insider vote the

5

Bankruptcy Code 1129 confirmation of the plan.

6

votes should not be covered.

7

insider vote.

8

going to prove that they are the insiders.

9

would get thrown out.

The insider

You cannot (indiscernible) the

So, they are the insiders.

They think I am
So, their vote

And their business from regular

10

operations is $4.2 million dollars (indiscernible) as a 28

11

percent.

12

out to the release the opt-out dollar percent is 40.53

13

percent.

14

specific accept or not accept, they just get opt-out bucket.

15

(Indiscernible).

16

And the rejection is 72 percent.

Again, the opt-

This opt-out, most shareholders did not get the

So, again, I have spent a lot of time to -- I’m

17

invested in this. I spent a lot of time to look into the

18

details of this company’s financial transactions.

19

personally a CPA.

20

from China.

21

as clear.

22

from your perspective.

23

I am an MBA.

I am

I do have -- you know, I’m

So, I apologize for my language.

It may not be

I’m not speaking as better as, you know, expected

So, I find that this organization plan is,

24

frankly, very deceitful.

(Indiscernible), arrangement it

25

fails to disclose practically more material information, more
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important material information.

2

company must fully disclose the restructuring support

3

agreement to all insiders, director’s information for the new

4

reorganized nature of the company.

5

conversations of insiders must be disclosed.

6

arrangement made between (indiscernible) Deerfield, MedCo and

7

that there are forty outstanding creditor interest claims and

8

the shareholder interest claims, both the (indiscernible) and

9

presume the new reorganized the company; “Reorganize the

10
11

Shareholders demand the

And the nature of any
The detailed

Melinta common stock.”
The (indiscernible) employee incentive plans all

12

must be disclosed.

13

information I required it by Bankruptcy Code 1129

14

confirmation of the plan.

15

following, the proponents of the plan had to disclose the

16

identity and the (indiscernible) any individual proposed to

17

serve after the confirmation of the plan as a director,

18

officer, voting trustee, affiliates of the company

19

participate in the (indiscernible) with the debtor and

20

they’re appointment to such individuals is consistent with

21

the interest of creditor and the equity security holders only

22

after they disclosed vital information they can be determined

23

whether it is

24

holders and creditors.

25

All of this information, material

(Indiscernible) required the

inconsistent for the interest for equity

The proponents of the plan have disclosed to
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insiders -- insiders that will be employees and retained by

2

the reorganized debtors, and any nature of the conversations

3

for such insiders.

4

They claim Exhibit 1 was disclosed, but Exhibit 1 to the

5

third-party supplement and the debtor disclosure

6

(indiscernible) of the debtor officer to be employed was

7

never disclosed to the public because all the concealed

8

material information made (indiscernible) general unsecured

9

claim Class 4 vote were counted by excluding those insider

Your Honor, (indiscernible) information.

10

votes.

11

major creditors and major shareholders they are the insiders.

12

Again, I (indiscernible) to prove that those three

Basically, this plan demonstrates that the

13

creditor and the shareholders, Deerfield, Vatera and MedCo,

14

they’re medicine companies under the management team of

15

Melinta all conspired and orchestrated a (indiscernible).

16

They attempt to steal the company from small shareholders

17

right before the company projected a financial success.

18

In September 2019 the company entered a license

19

agreement with the (indiscernible), the major European

20

pharmaceutical company which grant exclusive rights to

21

(indiscernible).

22

the license agreement (indiscernible) 100 million euro.

23

can be found from a December 31st, 2018 financial statement,

24

Page 42.

25

agreement with the (indiscernible) for commercializing of

This deal would put this over the life of

This is in addition to February 2017 license

This
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(indiscernible).

2

The prior license agreement was for three other

3

drugs of the Melinta Company; (indiscernible).

This in 2017

4

was license agreement for Baxdela.

5

of Melinta.

6

euros.

7

million dollars.

8

(indiscernible) and (indiscernible) of the product.

9

satisfy each of our respective obligations.

So, this is another drug

This license is approximately worth 90 million

So, together European license deal only exists $190
Please note that this license deal will
It will

This is

10

according to the financial statement and also the company

11

adopted the accounting standard update topic of 606.

12

basically, it is a payment revenue and not recognized until

13

we provide customers the product.

14

million dollars has not been received or not recognized

15

accept the $20 million dollars that had been received in

16

September and that wasn’t recognized.

17

And,

So, most of the $190

So, foreseeably they have most of the $190 million

18

dollars is going to be in the future through this license

19

agreement with the European Country.

20

September 2019 European license deal in January 2019

21

Deerfield and (indiscernible) facility agreement to require

22

that the company to file any report without an opinion,

23

without a going concern for fiscal year ending 2019.

24
25

And after this

Please note that the company was expected to incur
operating losses and a negative cash-flow through, at least,
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2020.

2

statement.

3

with the company on January 2018.

4

company has general revenue from 2013 through 2016, and the

5

$33 million dollars for the full year in 2017.

6

(indiscernible) loss since 2013.

7

This closed on December 31st, 2017 financial
This was prior due to the facility loan agreement
Please also note that the

And has also

(Indiscernible) audit opinion with a going concern

8

has always been associated with a company.

This loan came in

9

the amendment in January 2019 was not just overly

10

restrictive, but reflects an ulterior motive to plan effort

11

to take over the company, Melinta Therapeutics, right before

12

the company projected its financial success starting around

13

2020.

14

In the May 16th, 2019 from the SEC filing 1.871

15

million (indiscernible) were approved under which 1.345

16

million were awarded to the directors and executives through

17

the incentive of a plan. Again, it’s only awarded to

18

directors and executives.

19

conspire for the creditors and to (indiscernible) that only

20

reach a few.

21

So, likely for the agreement to

Melinta Therapeutics (indiscernible) 176.7 million

22

in tangible assets.

As noted in September financial

23

statement, Page 2.

24

right before the bankruptcy proceeding.

25

company (indiscernible) off of $25 million dollars of the

That was released on November 12th, 2019
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goodwill in December 31st, 2018 financial statement, Page 41.

2

All together the company has a (indiscernible) of 88 percent

3

of its most valuable and tangible assets leaving nine months.

4

This was done with a (indiscernible).

5

First, the outrageous amount of 176.7 million

6

dollars right out causing the stock value to go down.

7

conjunction with the bankruptcy the shareholder has to sell

8

the stock cheap (indiscernible).

9

(indiscernible) available to the company to claim or be

10
11

In

The stock then becomes

cheaply reacquired by the shareholders.
Second, this $176.7 million dollars that we

12

(indiscernible) reducing tangible assets from almost 229

13

million to 40 million.

14

from 440 million as of June 30th, 2019 statement to $229

15

million dollars right before the bankruptcy filing.

The company’s assets were reduced

16

The SEC should have investigated the company for

17

financial information manipulation, security fraud, insider

18

treaty namely by Vatera for the (indiscernible) and for

19

failing to disclose most material information.

20

$76.7 million dollar in tangible assets that was in stark

21

contrast to the fact that it was in prior financial

22

statements.

23

There was

In the December 31st, 2018 financial statement,

24

Page 49, released on March 14th, 2019, March 14th, 2019 the

25

company stated while we concluded that the intangible assets
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were not incurred because of the (indiscernible) exceeds the

2

value.

3

dollars per year the amortization cause of intangible assets.

Prior financial statement confirms $16 million

4

Please note that Melinta Therapeutics is an early

5

(indiscernible) stage company with a four commercial products

6

in the market, plus the recently approved by the FDA Baxdela,

7

(indiscernible) bacteria pneumonia.

8

(indiscernible) launched the commercial launch for

9

(indiscernible) vital products.

October 24th, 2019

They are delayed for the

10

commercial launch.

11

creditors, (indiscernible) by this (indiscernible).

12

They filed bankruptcy instead for the

July 2019 the World Health Organization added that

13

Melinta’s struggles (indiscernible) and gave a critical

14

priority designation backed by the World Health Organization.

15

Melinta Therapeutics, antibiotic company with a four out of

16

five FDA approved drug has qualified inspections for these

17

products.

Clearly, the company drugs are top of the line

18

products.

And the (indiscernible) from MedCo, the infectious

19

disease business in January 2018.

20

million dollars, (indiscernible) dollars out of the 274

21

purchase price was attributed to intangible assets.

22

The company completed an evaluation of a

The idea was a $274

23

significant intangible asset which consists of intellectual

24

property (indiscernible) acquired to approve the product.

25

The (indiscernible) now serves payment for the license.
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(indiscernible) payment to the MedCo $30 million dollars

2

which was related to the approval of (indiscernible) in

3

Europe in November 27th, 2018.

4

How can you justify to right up 88 percent of most

5

valuable tangible assets considering the company had a four

6

out of five FDA to the drug and relatively small amount of

7

milestone payments are based on future license agreements,

8

based on future sales.

9

could exceed 190 euro dollars to be recognized in the future

The license agreement with Menarini

10

years.

11

between 13 to 17 years as noted in the December 31st, 2018

12

financial statement, Page F-49.

13

The average use life of the intangible assets is

Please note that the company and Vatera

14

(indiscernible) October 2019 that is evidencing Doc. 345,

15

Melinta disclosure statement, Page 25.

16

2019 the company had announced that Vatera 27 million loan

17

commitment was canceled as of October 31st, 2019.

18

reverse sequence of events indicated an intent to conspire

19

and defraud, to secure self-enrichment advantage as expense

20

of claims by other interested parties.

21

Then on November 6th,

This

Under the reorganization plan it allows the

22

supporting lenders and the Vatera lenders to exercise rights

23

and obligations relating to the interest of the holders under

24

the relevant creditor agreement.

25

agreement under the restructuring support agreement are most
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likely contained including reinstating and replacing Vatera’s

2

63.7 million convertible loan, that an outstanding amount was

3

as of September 30th, 2019.

4

(indiscernible) price.

5

dollar incentive awarded to directors and the company

6

executives 1.345 million out of the $1.87 million dollars.

7

The convertible loan has an

Also, they approved a $1.87 million

(Indiscernible) under the (indiscernible)

8

restructuring supporting agreement.

9

disclosed.

I demand those to be

I demand, and shareholders we demand the company

10

must fully disclose the restructuring supporting agreement,

11

all insiders, all directors, affiliating information.

12

new reorganized company and the (indiscernible) for insiders

13

must be disclosed.

14

The

As (indiscernible) for the (indiscernible), it

15

must be disclosed.

16

there were 77 potential bidders and the before indicated

17

interest received interest parties, each of which proposed

18

the (indiscernible) DIP assets and they have indicated that

19

they are interested in a transaction with the company, but

20

they require additional time in order to be fully prepared to

21

transact.

22

Melinta discloses Page 24, it states that

The auction on March 6th was canceled because a

23

higher and better bid was received according to the company.

24

On March 4th, 2020 a higher bid can never be a better bid

25

because it was sending NDA agreements, and the deal was
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between the company and the creditors.

2

never intended to sell Melinta to any other bidder which was

3

evidenced (indiscernible) effort.

4

a show.

5

The company actually

And the auction was merely

On Docket 345 Melinta disclosure statement, Page

6

118.

Vatera agreed to the global settlement term sheet, but

7

specifically indicated that should the global settlement term

8

sheet terminate (indiscernible) object to the plan.

9

words, Vatera is only willing to forego $77 million dollars.

In other

10

Deerfield is the successful bidder for the company;

11

otherwise, any plan will be objected to.

12

preventing the potential 77 bidders from a transaction by

13

creating uncertainty, risk, cost.

14

will not be considered.

15

happening, thus preventing the highest priced bidder to

16

succeed.

17

This provision is

(Indiscernible) bidder

That is to prevent the auction from

In doing so it prevented other general unsecured

18

claim stakeholders from receiving a much higher compensation

19

for their claim.

20

Section 7 confirmation of the plan.

21

of Melinta’s board of directors should provide that the

22

investigation and the (indiscernible).

23

This (indiscernible) Bankruptcy Code 1129,
(Indiscernible) member

Does that strike you as a conflict of interest?

24

How can any valuable information be uncovered when the

25

company (indiscernible).

Frankly, the SEC investigator
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should and must investigate the company for failing to

2

disclose the material information, financial fraud, security

3

fraud and the insider trading by the Vatera and restructuring

4

support agreement.

5

An investor like me we cannot afford legal

6

professionals.

We’re doing the best we can.

And I want to

7

thank Your Honor for giving me this opportunity to present.

8

I really appreciate it very much, but I do have more

9

information to present.

10

So much material information is being concealed.

11

The plan failed to disclose all of the insider information,

12

full disclosure, the detailed restructured supporting

13

agreement failed to disclose material information.

14

intended to conceal the fraudulent deal.

15

information to prove that (indiscernible).

16

are the insiders.

17

That was

So, I gathered
Vatera and MedCo

Deerfield, Vatera and MedCo are the largest

18

shareholders and the creditors.

19

Deerfield was issued a 3.127 million share of the common

20

stock at a price of 13.5 that equaled to $42.2 million

21

dollars plus another $14 million dollars was converted to

22

stock in January 2019.

23

On January 5th, 2018

MedCo, The Medicine Company, was given 51.4

24

million common stock with a 662,000 shares roughly at 75.45

25

per share price for stock consideration in lieu of a payment
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1

in January 2018.

2

12.780 million for 55.1 shareholder beneficial interest as of

3

August 2019.

4

director of Melinta board.

5

insider of Melinta.

6

company.

7

Vatera, the largest shareholder, with a

The CEO of Vatera (indiscernible) served as
They are all considered an

Being an insider of the reorganized

Reorganized Melinta common stock.
Bankruptcy Code 1129, confirmation of the plan,

8

Section 5 requires that.

The proponents disclosed the

9

identity of the directors, officers and insiders, and the

10

nature of any conversation for such insiders.

Vatera,

11

Deerfield, MedCo, The Medicine Company, they are the largest

12

shareholders.

13

the reorganized company and the reorganized Melinta common

14

stock.

They wouldn’t be the largest shareholder under

15

They are deemed the insider in control.

16

acceptance of the plan should not be counted as accepted for

17

the general unsecured claim class.

18

submitted is invalid.

19

excluded all material information.

20

should not be used.

21

Their

The ballot tabulation

It should not be used because they
They are (indiscernible)

Also, there are many other stock shares owned by

22

directors and officers were not disclosed.

The plan should

23

be disclosed of all insiders, all directors, shareholder

24

interest and should disclose the companies they operated with

25

the vendor claims.

The vendor claims through their normal
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business operations as the CFO, Peter, has certified that the

2

company has been paying, continuously paying the regular

3

vendors.

4

claims.

5

general unsecured claims, Class 4, because the payment

6

uncovered by the regular vendor payment process.

7

obviously, very happy.

8

(indiscernible).

9

Their claims should not be a part of what unsecured
Their acceptance should not count as acceptance for

They are,

So, there is no reason for them to

Document 345, Page 21, as of the petition date the

10

(indiscernible), the outstanding loan approximately $133.3

11

million dollars.

12

Page 21.

13

agreement of claims of 142, roughly about 10 million more

14

represents about seven (indiscernible) with a projected

15

recovery of 98 percent for Deerfield, but the seven

16

(indiscernible).

17

as unimpaired.

18

This is according to their document 345,

So, the estimated secured petition creditor

Therefore, Class 3 shouldn’t be classified

So, they are 100 percent in control by Deerfield;

19

therefore, the insider status should not be counted as

20

acceptance for the (indiscernible).

21

impaired class has actually accepted the plan.

22

tabulation of the vote is incorrect.

23

(indiscernible).

24

(indiscernible) are trying to achieve (indiscernible).

25

potential reward for the (indiscernible).

And in that class no
The

It should not be used

Why do creditor, Deerfield, and the
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Melinta Therapeutic Company has an antibiotic drug

2

(indiscernible).

It is expected to eventually

3

(indiscernible) of 400 million a year in 2028.

4

to other expects and (indiscernible), Melinta (indiscernible)

5

antibiotic drug, Baxdela, is (indiscernible) of $133 million

6

dollars in 2028. This is according to the article in June

7

20th, 2019.

8

Melinta Therapeutic Baxdela, community acquired bacteria

9

phenomena is (indiscernible) market expected to grow to be

And according

According to some experts the newly approved

10

worth $22.9 billion annually by the year 2025.

11

an auction for the market for 22.9 billion annually.

12

Again, it’s

As we know -- again, this referenced article was

13

released on June 19th, 2019 prior to the coronavirus

14

pandemic.

15

lungs.

16

according to FDA announcement (indiscernible) by experts. So,

17

Melinta Therapeutics, the antibiotic company, is in the one

18

position to provide critical treatment and (indiscernible)

19

sales and revenue.

Coronavirus causes secondary infection in the

The antibiotic we will have a severe shortage

20

Again, the hold on the commercial launch of this

21

most critical drug, Baxdela, community acquired bacteria

22

pneumonia.

23

they declared a bankruptcy instead.

24
25

The hold on this drug or the launch of the drug,

Your Honor, if you do not approve the plan
Deerfield, the largest creditor, does not lose anything
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1

because Deerfield is obligated to loan up to 240 million to

2

the company with an interest rate between 11.75 to 14.75

3

percent.

4

September 2019, there was only 89 million loan outstanding

5

out of the 240 million loan commitment.

6

contribute an additional 50 million loan in order to force

7

out (indiscernible) shareholders with a minimal recovery.

8

The only other creditor, Vatera, is committed to loan up to

9

$135 million dollars to the company.

The (indiscernible) is January 5th, 2025.

As of

Deerfield wants to

Only $63.7 million

10

dollar convertible loan outstanding out of the 135 million

11

loan commitment.

12

dollar loan.

13

That is the case even now for $63.7 million

This loan (indiscernible) as of January 6th, 2025

14

perceive that Vatera will be quite happy if Your Honor do not

15

approve this plan.

16

because Deerfield January 2019 covenant commitment

17

(indiscernible) additional risk.

18

Vatera committed to this plan mainly

Just a little more.

To consider the current

19

coronavirus pandemic and the world health critical priority

20

designation and the FDA qualified an infectious disease

21

product designation for Melinta drug they (indiscernible)

22

price of 25.75 by (indiscernible) is more achievable.

23

company stock was previously treated at a value of 31.75 per

24

share in July 2018 which was higher than the projected

25

targeted price of 30.

The

It was projected to be 61.50 per share
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1

in December 2018 before the Deerfield loan covenant amendment

2

in January 2019.

3

Since the spread of the coronavirus often causes

4

the case of a secondary infection, the antibiotic of the

5

Melinta -- the (indiscernible) product will be available as

6

an option to treat the corona situation.

7

in severe shortage.

8

the expert interpretation.

9

(indiscernible) to provide critical treatment and general

And antibiotic is

That is according to FDA’s statement and
The antibiotic company is

10

treatment of sales and revenue.

11

(indiscernible) to the stocks, projected to be around a $354

12

million dollars easily to Deerfield’s loan, only 133 million

13

loan according to Document 345, Page 23.

14

unreasonable.

15

The potential

That is

Consider the company were to have $63.5 million

16

dollars in cash and a cash equivalent, $39.2 million dollars

17

for inventory as of September 30th, 2019.

18

of the company amounts to $440 million dollars as of June

19

30th, 2019 (indiscernible) 176.7 million right off of

20

intangible assets.

21

confirmation of the plan (indiscernible).

22

proposed in good faith and not by any means for bidding by

23

the rules.

24

must be reasonable.

25

Company associate and associates to fill both requirements.

The total assets

Bankruptcy Code 1129, Section 3,
The plan has to be

Section 4, any payment were made by the proponent
The plan proposed by Melinta Therapeutic
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1

Deerfield (indiscernible) loan covenant amendment

2

in January 2019 was fraudulent, with the intentions of

3

defrauding other investors, the plan to pay additional $354

4

million dollars in stock payments for their 142 million

5

Deerfield secured loan is unreasonable.

6

unsecured claims for the 50.2 million only gets 23 percent of

7

full recovery.

8
9

Other general

Again, the plan failed to disclose essentially and
practically all material information.

In the efforts to

10

conceal their fraudulent deal (indiscernible) and executive

11

directors.

12

you know, people like me have spent so much effort and can’t

13

catch up with it.

14

get counted and get rejected.

15

objection hearing was on March the 12th.

16

mail about anything about an omnibus objection until the

17

following day, March the 13th.

18

that.

19

(Indiscernible) so fast.

Nobody can really --

I cannot believe my four claims did not
The objection letter was the
I did not receive

I have envelope to prove

How can anybody keep up with all of the traps and

20

confusion delayed in the process, and the misleading and

21

misrepresenting the tabulation of the vote?

22

misleading information.

23

those insiders.

24

largest creditors.

25

directors (indiscernible) and the presumed new reorganized

They are totally

They calculated it without excluding

They are the largest shareholders and the
They are absolutely -- they are the
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1

company.

2

(indiscernible) paid on a normal business transaction as the

3

business has been continued uninterrupted.

4

Their votes shouldn’t be excluded, along with the

Your Honor, this has been certainly very

5

overwhelming for me and I do not know how Your Honor handle

6

all of this.

7

you for the time.

8

to present.

9

I thank you for all of your efforts and thank
Thank you for the opportunity to give me

Lastly, you know, all of this is not just numbers.

10

They are people’s life savings. In my case, it is my seven

11

years retirement.

12

because I saw the drug was going to be approved, you know,

13

October 24th because it was announced that was the main

14

reason I dive in all my money.

15

(indiscernible) the drug launch and (indiscernible) major

16

stakeholders they just want them to catch all of the benefits

17

and do not give anything.

18

I put in four different counts, and

Now it’s delayed

You know, the proposed 23 percent is not

19

acceptable.

I have four claims, Claim Number 39, Claim

20

Number 40, 41, 42 for a total of $32,401.61 dollars.

21

know, I request that payment.

22

people opt-out.

23

that.

24

(indiscernible) while this company is a very good place.

25

(Indiscernible) situation, but projected to be a great

You

I opt-out and most other

Your Honor, please take consideration for

This is people’s life savings.

A-235

It is the money

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1
502Filed
Filed
11/30/20
04/06/20Page
Page
236103
of 518
of 167
PageID #: 1494
103
1

financial place.

2

(indiscernible) with minimal recovery and they want to

3

capture all of the benefit.

4

They want to throw out or force out

I think that pretty concludes my (indiscernible).

5

I want to point out that when Deerfield signed the agreement,

6

signed the facility loan and the company was (indiscernible)

7

since 2013, and expected to have positive starting -- have

8

positive cash-flow starting in 2020. So, they want to capture

9

all of the benefits and right before the financial success of

10

the company by forcing out more voters, investors like me

11

from getting anything.

12

equitable.

13

That is simply not fair, not

Your Honor, please take all of this in

14

consideration.

15

a lot of time investigating the company.

16

I do not believe they have that kind of time.

17

process has been very, you know, (indiscernible) time.

18

the day before this (indiscernible) information about

19

restructuring support agreement.

20

essential information?

21

opt-out 829,000 shareholder interest -- I’m sorry, 843,376

22

shareholder opt-out and that is in addition of an opt-out for

23

Class 4 unclaimed votes.

24

am (indiscernible) to the excluded.

25

You know, I happen to be single.

So, I spend

Most other people,
And this whole
Just

How can you fail to send

How can you do that?

(Indiscernible)

Under that 40 I’m not included.

I

So, all of this -- please, take all consideration
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1

and please reject this deal because this deal only benefits

2

Deerfield.

3

know, if they got the payment as a normal vendor why

4

shouldn’t they object the plan.

5

(indiscernible) the 2019 loan covenant that placed Vatera’s

6

investment at risk in a way they forced to agree.

7
8

Everyone else are kind of dragged into it.

Again, Vatera because

So, I think that concluded mine.
Honor.

Thank you everybody.

9

THE COURT:

10

Thank you, Your

Thank you.

Thank you, Ms. Luo.

Mr. Dressel -- well, let me ask, is there -- I

11

think I've gone through all the objectors that have

12

participated.

13

Is there any other objector?

14

MR. GARFINKLE:

15

THE COURT:

16

MR. GARFINKLE:

17

You

Your Honor?

Yes?
Yes, Your Honor.

Just -- this is

Jeff Garfinkle of Buchalter for McKesson.

18

We had filed a limited objection to the plan

19

related to the assumption of the McKesson distribution

20

agreement and then the corresponding rejection of two service

21

programs.

22

representation made that we have agreed, McKesson and the

23

debtors, to language in the plan confirmation order.

24

accurate.

25

At the outset of the hearing there, was a

I would point out that we have asked for
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1

clarification because McKesson's affiliates, CoverMyMeds and

2

RelayHealth, are running very active programs; one for

3

helping patients get denial of coverage reversals, as well as

4

co-pay programs, called the new Voucher Program, and those

5

programs are set to expire or be rejected on the effective

6

date, we need to shut those programs down nationally.

7

need to run through, you know, tens of thousands of patients,

8

as well as over 50,000 pharmacies.

9

could get, you know, hopefully advanced notice of whatever

We

And so, we'd ask if we

10

the actual effective date will be and that is very important

11

to the McKesson affiliates who are providing these programs.

12

And what I heard at the beginning of the hearing

13

they hope to emerge in mid-April.

Hopefully, we can get more

14

specificity as to the exact effective date because those

15

programs will have to be shut down nationwide the evening of

16

or the evening before whatever that effective date is, and

17

that's it, Your Honor.

18

THE COURT:

19

Is there any other objector?

20

MR. GLASSMAN:

21
22

Thank you.

Yes, Your Honor.

My name is Paul

Glassman and I represent CyDex Pharmaceuticals, Inc.
And we filed an objection to the assumption of our

23

executory contract.

That objection was originally set for

24

hearing some weeks ago and was continued until today and the

25

debtors propose to continue that hearing to May 6th and we're
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1

agreeable to continuing the objection, but only on the

2

condition that none of our rights are prejudiced and with

3

that assurance, which hopefully is the case.

4

And the concern is that the plan provides for a

5

continuance of hearings on assumption of contracts, but

6

there's also provisions in the plan that are -- and

7

preservation of rights, that is -- but there are also

8

provisions in the plan that are inconsistent with that; for

9

example, the provision on executory contracts says that the

10

contracts will be deemed assumed on the effective date.

11

there's other provisions in the plan that could potentially

12

impair (indiscernible) an assuming party, which would be

13

inconsistent with this assumption, including concerns raised

14

by Mr. Garfinkle, which we share, such as potential cutoff of

15

rights of set-off and recoupment, which would be

16

(indiscernible) consistent with assumption and other rights

17

identified in the objection.

18

And

So, we would -- we're assuming and we would

19

request that any rulings with regard to the effect on us be

20

deferred until the hearing on assumptions.

21

there's anything in the plan that's being decided today that

22

would cut off our rights, we would object to the plan and ask

23

for the carve-outs with regard to the provisions that I've

24

enumerated.

25

THE COURT:

Thank you.
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1

Any other objectors?

2

Mr. Dressel?

3

MR. DRESSEL:

4

I'll take it from the top and try to be as brief

Thank you, Your Honor.

5

as I can.

6

regard to substantive consolidation, I'll rest on what I

7

indicated before.

8
9

Beginning with the U.S. Trustee's objection, with

With regard to the third-party releases, I don't
have a ton more to add to my presentation earlier, but I did

10

want to maybe put a bit of a finer point on questions that

11

Your Honor asked earlier, which, you know, frankly, was a

12

good question, which is if you kind of really believe that

13

Judge Drain 1141 view, why not go the whole nine yards and

14

just said nonconsensual releases in every, you know, plan

15

that I indicated.

16

Well, there's a practical reason we don't do that,

17

but I think there's also kind of, perhaps an even more

18

substantive reason, which is I think what Judge Drain, what

19

the Frontier Insurance Group case and what other cases in the

20

same line are getting at is, what body of law supplies the

21

duty to (indiscernible)?

22

creditor to come into bankruptcy court or risk forfeiting his

23

or her rights?

24
25

What body of law would compel a

And, you know, what I think the Judge Drain view
is, the Frontier Insurance Group view is that body of law is
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1

1144 of the Bankruptcy Code, you know, combined with

2

principles of claim preclusion.

3

threshold question and then it is a separate question once

4

you actually, essentially brought that creditor into court,

5

once you've compelled that creditor, you know, to speak to

6

say, I'd object to these releases, I don't want to be bound,

7

then what are the substantive principles that would allow a

8

debtor to, you know, compel -- to impose the release over the

9

objection of that creditor who's now in court.

But that's sort of the

And, that I

10

think is a separate question and the answer to that separate

11

question is supplied by cases like the Continental decision

12

in the Third Circuit.

13

harmonizes those two principles.

14

So, I think that's what sort of

With regard to, I think it's 9.03 of the plan, I

15

think there were two issues raised here.

16

that 9.03 permits the debtor, during the gap period between

17

confirmation and the effective date to settle claims without

18

filing Rule 9019 motions.

19

One was the notion

But I don't read the sentence that way.

It

20

begins, "Pursuant to Bankruptcy Rule 9019," and then I note

21

that in contrast to the next sentence which refers to

22

settlements of claims after the effective date, "without the

23

need for further approval of the Bankruptcy Court," that

24

proviso is absent from the first sentence, which I think is

25

consistent with the intent.
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1

Ms. Richenderfer was concerned that it does.

2

The second thing I would say with regard to 9019,

3

I think that it also relates to the same section, 9.03, is

4

you know, we're, of course, not seeking to argue that the

5

entire plan can be confirmed under a 9019 standard.

6

of course, why we, you know, filed our 70-odd-page

7

confirmation brief, all the supporting declarations, to go

8

through each and every one of the requirements of 1129 and

9

the sections that are incorporated therein.

That's,

You know, by

10

reference, what we're, I think, saying in this provision is

11

that to the extent the plan incorporates settlements, those

12

settlements meet the 9019 standard.

13

With regard to fee issues, and I believe that's

14

Section 2.02, we were trying to be as faithful to the interim

15

compensation procedures as possible and I think we have

16

succeeded.

17

dispute is whether the invoices that are contemplated by 2.02

18

are more analogous to monthly fee applications, as opposed to

19

interim fee applications.

20

In that regard, I think maybe the nub of the

And we were sort of going for the former, and so

21

we attempted to incorporate into that section, the procedures

22

that Your Honor has already approved with regard to monthly

23

fee applications which, of course, you know, don't require

24

advanced Court approval; the trade-off being that the

25

applicable professional can always collect 80 percent of its
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1

fees, subject to that procedure.

2

the monthly fee procedures, with regard to the invoices

3

addressed in that section, but in that regard, I think we

4

have been faithful to what Your Honor approved in the interim

5

compensation order.

6

And so, I think we followed

With regard to, you know, 6.01 of the plan, I

7

think that there was some colloquy on this at the RSA, you

8

know, hearing.

9

that the RSA was highly negotiated.

I think that the concern was just to be sure
Deerfield was, I think,

10

careful to ensure that the procedures regarding executory

11

contracts would work for it when it initially negotiated the

12

transaction back in December.

13

negotiated for language to kind of clarify that everything it

14

negotiated for in the RSA regarding procedures for contracts

15

are preserved.

16

And so, it's also in the plan

My view, Your Honor, having spent a lot of time

17

with the language in Article 6 of the plan is that it is

18

consistent with the RSA.

19

do anything that wouldn't be apparent under the language of

20

Article 6 of the plan.

21

THE COURT:

22

MR. DRESSEL:

23

THE COURT:

The RSA doesn't permit Deerfield to

Okay.

Well, my concern --

With regard -My concern about that is that the plan

24

has very detailed procedures and if there's any difference

25

between the RSA procedures and the plan procedures, I need to
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know what they are.

2

to incorporate a separate document and make people have to go

3

through two sets of procedures to figure out what their

4

rights are.

5

tell me, if there's any difference, but I don't think it's

6

appropriate for people to have to go through two separate,

7

complicated sets of procedures to determine how their

8

executory contracts are affected.

9

And I don't think that it is appropriate

So, I need to know, and I'll give you time to

MR. ZYLBERBERG:

Your Honor, this is David

10

Zylberberg from Deerfield -- representing Deerfield, from

11

Sullivan & Cromwell.

12

We are perfectly fine to remove that from the

13

plan.

14

confirmation order, which has pretty straightforward

15

procedures for how any further assumption and rejections

16

would work is not qualified by the RSA and that, of course,

17

trumps the plan by its terms.

18

You know, our understanding is, frankly, that the

So, our intent is not to create a sort of

19

confusing dual path, but the confirmation order procedures

20

that should be reflected in the plan are the ones that will

21

govern going forward from Deerfield's perspective.

22

THE COURT:

23

MR. DRESSEL:

24

Moving on, I think I only have a few left on my

25

list.

Okay.

Thank you.

Thank you, Your Honor.

With regard to exculpation, I heard that there were
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1

two remaining concerns; one being a concern that the sort of

2

litany of related parties be subject to the same fiduciary,

3

you know, capacity qualifier as the other parties.

4

that that's what the language said if you look at Clause E of

5

1.54 of the plan.

6

I believe

And the second concern was that exculpation should

7

terminate on the effective date, rather than the closing of

8

the case.

9

the plan is consistent with the law in this district.

We would submit that the formulation we have in
I

10

would point Your Honor, in particular, to the Washington

11

Mutual decision, which, for those, you know, keeping score at

12

home, is reported in 442 B.R. 314.

13

exculpation being available for "actions in the bankruptcy

14

case"; the bankruptcy case, of course, extending beyond the

15

actual effective date of the plan.

16

That refers to

You know, finally, with regard to Ms. Luo's

17

objection, I guess I would first, you know, reiterate that I

18

think everyone on our side of the table appreciates that

19

these cases have I think real consequences for real

20

individuals and we don't minimize that one bit.

21

response to the concerns we heard, which I think the thrust

22

of them being that, you know, this company is perhaps more

23

valuable than the Deerfield transaction indicates, is simply

24

that, you know, this company has been engaged in

25

restructuring efforts since late summer.
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1

continuously from September 2019 to March 2020 in a rigorous

2

marketing effort.

3

The Deerfield transaction prevailed as the

4

highest-and-best bid for the company; of course, we would

5

have preferred if there was a competitive bidding dynamic,

6

but we believe that we have realized the best available

7

transaction, you know, under the circumstances.

8

unfortunate, but a reality that that transaction does not

9

confer enough value under the debtors' estates to provide the

10
11
12
13
14

And it's

recovery for equity holders.
With that, unless are Your Honor has any questions
or any other issues you'd like me to address, I would rest.
THE COURT:

Let me ask a question with respect to

voting again.

15

MR. DRESSEL:

16

THE COURT:

Yeah.
I'm looking at Mr. Morrow's

17

declaration, and ask the debtor, with respect to the voting,

18

who are insiders and what class are you relying on for your

19

impaired accepting class?

20

MR. DRESSEL:

Well, we certainly acknowledge that

21

Vatera is an insider and so you could effectively, you know,

22

back out, you know, 75-plus out of Class 4.

23

still have an accepting vote that each of those classes, but

24

I think, to put it, you know, a little more bluntly, even if

25

you didn't have that, you would have Class 3, which consists
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entirely of Deerfield claims.

2

insider and they voted to accept the plan and they are

3

impaired.

4

THE COURT:

5

Company an insider?

6

me.

Okay.

MR. DRESSEL:

8

MS. LUO:

9

THE COURT:

11
12

Okay.

And remind me, is The Medicines

I did not think so, but can you remind

7

10

Deerfield is clearly not an

They are not.

I'll object to that, Your Honor.
I'm speaking with Mr. Dressel now.

And why, again, does exculpation go beyond

the effective date of the plan?
WaMu actually says -- WaMu doesn't specifically,

13

like, address that as a contested issue, does it?

14

has this general statement.

15

MR. DRESSEL:

It just

I think that's probably a fair

16

characterization of, you know, the type of situation.

17

not sure if it was disputed, but the language seems pretty

18

clear to me and says actions in the bankruptcy case, which,

19

you know, from my perspective, would extend to the entry of a

20

final decree and order closing the Chapter 11 cases.

21

I'm

I think that the practical concern and the reason

22

we structured it this way is you take, for example, the

23

reorganized debtors.

24

what the reorganized debtors are going to go do is kind of

25

conduct, you know, business as usual:

Most -- you know, for the most part,
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1

Those activities are not fiduciary activities.

2

But the plan does have some remnant fiduciary

3

obligations of the reorganized debtors, with regard to

4

reconciliation of priority claims, distribution, you know, to

5

certain classes, and so I think we wanted to ensure that when

6

the reorganized debtor is acting as a fiduciary for the

7

estate, as opposed to a go-forward business, that it is

8

encompassed in that fiduciary capacity by the exculpation,

9

and we believe that is consistent with the law in this

10

district.

11
12

THE COURT:

I haven't had that issue

before.

13
14

Okay.

MR. ZYLBERBERG:

Your Honor, David Zylberberg of

Sullivan & Cromwell for Deerfield.

15

This is really our comment, so to speak, and the

16

motivation was exactly as the debtor describes it.

There are

17

a number of duties that the reorganized debtors will have to

18

continue after the case that are, you know, residual from

19

their capacity as debtor.

20

be exculpated with respect to those things primarily relating

21

to either directly administering claims or assisting the GUC

22

Trust in administering claims where, you know, we will be

23

providing information.

24

guidance.

25

of the Chapter 11 cases.

And the intention here is to only

We will be providing, you know,

But it is effectively part of the administration
That's the only thing we intend to
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be captured is the stuff that is going to be administered by

2

the Court.

3

MS. RICHENDERFER:

Your Honor, if I may?

4

This is Linda Richenderfer.

First of all,

5

(indiscernible) while we are on this call, the rest of my

6

office is on a Skype call.

7

(indiscernible) and everyone has said that it is supported by

8

the case law is that exculpation only goes through the

9

effective date of the plan.

10

I emailed them the question

Exculpation is with respect to the fiduciary duty

11

owed to the debtors' estates.

12

effective, the debtors' estates are no longer in existence.

13

Once the plan becomes

You have a reorganized debtor.

You might have a

14

GUC Trust and the GUC Trust usually has in it all kinds of

15

language with respect to the trustee.

16

But the obligations to the estates, the fiduciary

17

duty to the estates ends as of the effective date of the

18

plan.

19

THE COURT:

That is certainly what I'm used to

20

seeing, but as I said, I haven't had to look at this before.

21

I guess I need to read (indiscernible) and see where it takes

22

us on this issue.

23

Okay.

24

obligation.

25

needs a break.

It's 1:35 and I do have a three o'clock

So we need to take a break.
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1

I'd like to take a break until 2:00, at which

2

time -- two o'clock eastern, 25 minutes -- and I don't know

3

that I'm going to be in a position to rule on this.

4

we have two other matters that need to be addressed.

5

need to bring you back tomorrow morning and rule and go

6

through the order, assuming I confirm the plan.

I know
I may

7

So, let's take 25 minutes and we'll reconvene.

8

And Mr. Dressel, you can let me know if we need to

9
10

go forward with those other two matters, if that would be
helpful today to get those resolved.

11
12

So, we are in recess until two o'clock eastern
time.

13

(Recess taken at 1:35 p.m.)

14

(Proceedings resumed at 2:06 p.m.)

15

THE COURT:

16

today for confirmation of a plan.

17

plan is confirmed or not.

18

So, as everyone knows, we're here
1129 governs whether a

We have four declarations in evidence and those

19

are the declarations of Mr. Milligan, Mr. Schwartz,

20

Mr. Mersch, and Mr. Morrow.

21

cross-examined.

22

Three of our declarants were

Objections were filed by multiple parties going to

23

various, specific parts of either the 1129 standard or

24

specific provisions of the plan.

25

I'm going to go through the -- my ruling by
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1

objection, but I find that the witness testimony, the

2

declarations provided credible evidence; the witnesses were

3

credible.

4

the whole part -- their testimony was uncontroverted.

5

Parties are making different arguments based on the

6

testimony, but I believe the testimony is uncontroverted.

7

For the most part, their testimony -- maybe for

I'm going to start with the U.S. Trustee's

8

objection.

The U.S. Trustee first raised the substantive

9

consolidation argument.

I agree with the debtors that under

10

the circumstances here, substantive consolidation is

11

appropriate on a consensual basis.

12

deemed substantive consolidation solely for distribution

13

purposes under the plan.

14

The plan was solicited.

The plan provides for

The parties, the two

15

voting classes voted in favor of the plan.

16

affected by the substantive consolidation is Class 4, the

17

general unsecured class and it, too, voted overwhelmingly in

18

favor of the plan.

19

substantive consolidation.

20

The class most be

Further, no creditor has objected to

I believe under those circumstances in the Owens

21

Corning case there is consent.

22

evidence, however, I also think that the evidence is clear

23

here based, again, on the uncontroverted testimony that the

24

debtors operated on a consolidated basis.

25

subsidiaries paid the debts of all of the subsidiaries -- of
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1

all of the debtors.

2

intercompany agreement.

3

obligations were paid, they did not register, at least not

4

right away, an intercompany claim.

5

They did not have any kind of an
They did not -- when those

And while the debtors did do some kind of

6

allocation for state tax purposes, filing income taxes, the

7

testimony was that that was done to meet that specific

8

purpose.

9

allocate now the claims against each estate, it would be more

The evidence, also, is if the debtor would try to

10

of a guess than a scientific conclusion.

The witness' words

11

were that it would be more theoretical than scientific and it

12

would take at least a month and cost over a million dollars.

13

I think over the circumstances of this case where

14

there is secured debt at each debtor that would result in no

15

distribution to unsecured creditors in a liquidation

16

scenario, that substantive consolidation is appropriate and

17

the time and dollars that it would take to do any kind of an

18

unconsolidated scenario simply is not worth it in this case.

19

The U.S. Trustee also objected to the third-party

20

releases.

21

that now Classes 7 and 8 are no longer providing third-party

22

releases.

23

creditor class.

24
25

The third-party release provisions were changed so

So, that leaves, again, the general unsecured

The parties made the two arguments that are
emerging surrounding third-party releases; the one that Judge

A-252

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1
502Filed
Filed
11/30/20
04/06/20Page
Page
253120
of 518
of 167
PageID #: 1511
120
1

Drain made in the Tops bankruptcy case, which relies on

2

Section 1141 for the duty to speak, to raise your voice if

3

you have a problem with third-party releases and the

4

contractual argument that is found in Emerge, but really

5

through Chassix and SunEdison.

6

I haven't yet heard, and it's probably because

7

it's more of an emerging case law, a real response to the

8

1141 argument, but as I said during our argument here, it's

9

compelling to me and more compelling than the contractual

10

argument.

11

argument, that is where my thinking is; that 1141 binds

12

creditors to a plan and creditors need to, therefore, speak

13

up and object to release provisions, like they need to other

14

provisions.

15

So, until I hear a real response to the 1141

We had a discussion.

I asked Mr. Dressel about

16

the -- I think he might have said "pursue intellectual

17

argument" about why do we do opt-outs.

18

good question.

19

question, except that that that's the convention that we have

20

developed, certainly, in various courts across the country.

21

I think I asked a

I'm not sure I know the answer to that

So, here, we are going to honor the opt-outs.

22

Those parties who rejected the plan and checked the opt-out

23

box have opted out.

24

the opt-out box have opted out and, of course, those in

25

Classes 7 and 8 have not provided a release.

Those parties who abstained and checked
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The U.S. Trustee also addressed the exculpation

2

and, actually, that's the one area that I'm not prepared to

3

rule on today.

4

the issue was, does it go through the effective date of the

5

plan or the closing of the case?

I will look at that later on.

You wondered,

6

As I've already stated, my experience is that the

7

provisions generally say that they go through effective date

8

of the plan, but we have a request here for something

9

different.

I need to take a look at that issue, and I think

10

as I said before, it goes back to PWS as a starting point in

11

the Third Circuit about why parties are entitled, at all, to

12

exculpation.

13

It has been limited to fiduciaries.

It has been

14

limited to parties in their fiduciary capacities.

15

believe the real issue now is just the date through which

16

exculpation will extend.

17

So, I

Section 9.03 of the plan, I read it the way the

18

debtor reads it.

I don't -- that first sentence dealing with

19

the debtors compromising and settling claims is pursuant to

20

9019, so to the extent that it requires a motion, the debtors

21

will file a motion after the effective date, by reorganized

22

debtors or the GUC Trust can settle things and that's where

23

it said, "Without the need for approval of the Bankruptcy

24

Court," and I did not hear the U.S. Trustee objecting to that

25

provision.
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2.02(b), which is professionals, I'm going to let

2

the parties discuss this and see if there really is any

3

issues, are any issues remaining.

4

change the procedures that are in place for professionals to

5

be paid.

I don't see any reason to

6

We already talked about Section 6.01.

7

believe that resolves all of the U.S. Trustee objections and

8

it also resolves the SEC objections, subject to my future

9

ruling on the extent of the exculpation clause.

10

So, I

With respect to Ms. Luo's objection, she raises

11

concerns from an equity holder perspective.

12

proof of claim, which was objected to on the basis that she's

13

an equity holder and not a creditor.

14

She filed a

That objection, I don't think that the -- I'm not

15

aware that the time for that objection to be resolved has

16

passed.

17

have the opportunity to respond to that.

18

fundamental concerns with respect to the 1129 standards.

19

find that the 1129 standards have been met and I will

20

highlight some of them.

21

We'll deal with it as an objection and Ms. Luo will
But she raises more

The 1129(a)(3) standard is the good faith

22

requirement and I find, based, again, on the undisputed

23

evidence, that this plan has been filed in good faith, as

24

interpreted under the Bankruptcy Code.

25

The plan represents negotiations among major
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1

constituents to this case.

2

for any improper purpose.

3

said, of negotiations, and as it was filed, it provided for

4

two paths; it provided for a sale path and it provided for

5

the path that we are going down now.

6

The plan has not been put forth
The plan is the result of, as I

During the course of this case, the debtor was

7

subject to a sale process; unfortunately, the sale process

8

did not result in another party coming forward offering more

9

value to the constituents of this debtor.

But that process

10

took place over six months, including pre- and post-petition

11

periods.

12

nondisclosure agreements executed and the debtor also

13

separately marketed Baxdela, contacting another additional 33

14

people.

15

company have been proven by the marketing process.

16

that no other parties came forward to provide any kind of

17

debtor-in-possession financing either and this company,

18

again, has been in bankruptcy since December 27th.

19

The debtors contacted 86 buyers.

There were

Under these circumstances, the values of this
I'll note

The global resolution, as reflected in the amended

20

and restated global settlement termsheet was the product of

21

good faith negotiations, hard-fought negotiations, and has

22

resulted in a recovery to general unsecured creditors;

23

unfortunately, here, there is no recoveries for equity

24

holders.

25

But the lack of recoveries for equity holders does
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not mean that this plan was not negotiated in good faith and

2

I find that that specific settlement, the global settlement

3

termsheet meets the Martin standards for settlement of

4

disputed matters, as interpreted in the Third Circuit.

5

respect to the global settlement -- I also note that

6

investigations were completed by the committee and by, in one

7

instance -- in two instances, the independent board member of

8

the debtors, and in another instance, the entire Board of

9

Vatera, MedCo, and the former directors and officers.

With

And

10

the declaration of Mr. Schwartz, the independent board

11

member, details that investigation, the results of the

12

investigation against the debtors' present and former

13

directors and officers, Vatera, and MedCo.

14

evidence is that those investigations were extensive, they

15

were complete, they included interviews with people, reviews

16

of Board minutes, correspondence, other documents.

17

The undisputed

And, again, the committee did a separate

18

investigation and at the conclusion of the investigation, the

19

separate investigators determined that other than an

20

additional five-hundred-thousand-dollar contribution by

21

Vatera to the GUC Trust, it was in the best interests of all

22

parties to settle those matters and that, then, provides for

23

the debtor releases.

24
25

With respect to plan voting, let me spend some
time on that, because that was the subject of some
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significant questions.

Mr. Morrow's declaration reflects the

2

plan voting.

3

secured creditor, Deerfield's, claims, and Class 4, which is

4

the general unsecured creditors' claims, overwhelmingly voted

5

to accept the plan by both, dollar and number amount and they

6

did so on an aggregate and on a debtor-by-debtor basis.

The results show that Class 3, which is the

7

Ms. Luo correctly points out that Vatera's vote

8

was included in the Class 4 class, as was the votes of The

9

Medicines Company and Deerfield.

10

Vatera is an insider.

The definition of insider

11

is provided by the Bankruptcy Code, it is very specific, and

12

that is what we look at with respect to who are insiders for

13

purposes of voting.

14

an insider and neither is The Medicines Company.

15

Under that definition, Deerfield is not

And I did take a look at the debtors' statement of

16

equity holders holding over 10 percent, although I think

17

the -- and the definition in the Code, I think, is 20

18

percent -- but 10 percent, and the only party is Vatera.

19

Even not counting Vatera's vote, Class 4 accepts the plan,

20

but I note that there is no reason that Vatera's vote cannot

21

be counted, unless it is being relied upon as the non-

22

impaired -- as the impaired accepting class for 1129(a)(10)

23

purposes.

24
25

Here, we have another impaired accepting class
that does not have insider votes or -- I'm sorry -- yes,
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here, we have Class 3, which is a class that is impaired and

2

has accepted the plan without including any acceptance of the

3

plan by any insider and, therefore, to the extent necessary,

4

the debtors can rely on Class 3.

5

Ms. Luo also correctly points out that her vote

6

was not counted.

It wasn't counted because there was an

7

objection filed.

This was consistent with the procedures and

8

I note that bankruptcy moves fast, but sometimes that's

9

necessary and just part of the process.

But even if we were

10

to count Ms. Luo's ballot, it would not change the results

11

and the class would still be an accepting class.

12

I note that Ms. Luo did opt-out and not only

13

rejected the claim -- the plan, she opted out, and so she is

14

not providing a third-party release.

15

Ms. Luo made a lot of objections relating to lack

16

of information.

17

the extensive presentation that Ms. Luo made, is that she has

18

been provided significant information, as have all

19

stakeholders.

20

previously, as containing sufficient information for parties

21

to vote -- that's the standard -- and I still believe it

22

provided significant -- enough information and based on the

23

voting declaration.

24
25

My conclusion, based on the presentation,

I approved the disclosure statement

Circling back for a moment, I also believe that
stakeholders had sufficient information to opt-out, as noted
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1

by the fact that 327 separate Class 8 interest holders opted

2

out, as did multiple unsecured creditors.

3

In terms of information regarding the go-forward

4

entity, the plan supplements provide the names of the

5

directors going forward and the other information required by

6

the Code, and I think that's 1129(a)(5).

7

disclosed the identity and the affiliations of individuals

8

proposed to serve after confirmation of the plan.

9

Yes, it has

Ms. Luo also objected to vendors being counted in

10

the votes.

11

claims.

12

paid.

13

reorganized debtors.

14

will not, but to the extent that a vendor has an ordinary

15

course claim that was not paid prepetition, the vendor, like

16

any other creditor, has a right to vote and have their vote

17

counted.

18

Counting the vendors is appropriate.

They have

They have prepetition claims that have not been
They may be going forward with the debtors, the
I don't know if each of them will or

Ms. Luo also presented, and not by way of

19

evidence -- and I am not concluding that her presentation was

20

evidence, because it was not -- but she did spend significant

21

time talking about the history of the company and the

22

projections for future growth and, unfortunately, those

23

projections did not result in any other parties coming

24

forward to offer more for this company and we have to deal

25

with where we are today.
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Moving on to just some highlights, I find that the

2

liquidation analysis shows that stakeholders are receiving at

3

least what they would receive in a Chapter 7.

4

seriously challenged here and I find that the analysis of

5

Mr. Mersch was credible and uncontroverted.

That was not

6

With respect to feasibility, that has not been

7

challenged, and I note here that the payments for general

8

unsecured creditors come out of the pot that has been

9

established and that will be vested in the GUC Trust upon an

10

effective date and that no one has seriously questioned the

11

ability of the reorganized debtor to move forward and pay any

12

expenses that it is responsible for paying go-forward or

13

under the plan, if any.

14

So, I think that leaves 1129 and cram-down of the

15

classes that have been deemed to reject the plan.

16

reasons set forth in the debtors' memorandum, I find that

17

1129 has been met.

18

below, Class 7 or Class 8, and given the waterfall of the

19

priority under the Bankruptcy Code and the absolute priority

20

rule, the equity holders are simply not entitled to anything,

21

so their treatment is fair and equitable.

22
23
24
25

For the

There are no recoveries for parties

I find that the modifications that were made to
the plan do not require re-solicitation.
We had a few other objections to the plan.
McKesson's was more of a request for information, which I
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1

would encourage the debtor to communicate about, and then

2

Mr. Glassman raised an objection with respect to his contract

3

and that the hearing with respect to his contract is being

4

pushed forward.

5

prejudice and that this order that's entered today will not

6

prejudice the rights of contract parties, whose contracts

7

have not yet been assumed, because those objections are

8

outstanding.

9

I assume it will be neutral and without

So, with that, I believe I have addressed all of

10

the objections that were made and filed, and subject to going

11

through the order, I will confirm the plan as meeting the

12

requisites of 1129.

13
14
15

Let me ask, Ms. Richenderfer, did I address all of
the U.S. Trustee's objections?
MS. RICHENDERFER:

I believe I got them all.
Yes, Your Honor, you did.

16

There's some language in the form of order that I think we

17

still need to address that is related to some of the

18

objections, but other than that, I think everything is

19

covered, yes.

20

THE COURT:

21

MR. MAZA:

22

THE COURT:

23

MR. MAZA:

24

THE COURT:

25

MR. MAZA:

Thank you.
Your Honor?
Yes?
This is Alan Maza from SEC.
Yes?
I would just like to note that we
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1

understand that our third-party release objection is not

2

being ruled upon since it was resolved through the

3

modification.

4

was overruled in any sense because it's actually a moot point

5

at this point, with regard to that aspect.

So, I don't want it to seem that our objection

6

THE COURT:

7

MR. MAZA:

8

THE COURT:

9

(No verbal response)

10

THE COURT:

11

Okay.

Fair enough.

Thank you.
Anyone else?

Okay.

(Indiscernible) the order.

let's get started and see how far we get -- strike that.

12

I do have a three o'clock phone call that I must

13

get on.

14

still have the other two matters.

15
16
17

So,

I don't know how long it will last and I know we

Mr. Dressel, can you tell me about the status of
the other two matters.
MR. DRESSEL:

The employee motion, I think it's

18

not critical that it go forward today.

19

a hearing, if possible, on that before the plan effective

20

date with regard to redactions of the RSA.

21

alignment with the U.S. Trustee on what those redactions

22

should be, so I think even if no order is entered, we would

23

post the revised disclosure letter with the additional

24

unredactions [sic], so to speak, and I think that removes any

25

exigency around the actual entry of the order.
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1

MS. RICHENDERFER:

2

That is correct.

Your Honor, Linda Richenderfer.
I appreciate debtors' efforts to

3

work with me on that and I think they've agreed to make some

4

additional disclosures of redacted sections and with those

5

sections being unredacted, I have no objection at this point

6

to the document being entered.

7
8

THE COURT:

Great.

So, I'll look for a

certification of counsel with respect to that motion.

9
10

Okay.

And then with respect to the employee motion, I'll
be prepared to hear that.

11

Ms. Richenderfer, this is your objection?

12

MS. RICHENDERFER:

13

THE COURT:

Yes, Your Honor.

What I'll suggest is that, well,

14

actually, I'm pretty open next week now, so why don't you and

15

Mr. Dressel speak and let's come up with a time that works

16

for you, and my guess is it will work for me and I will hear

17

that.

18
19

Is there any contemplation that that's an
evidentiary hearing?

20

MR. DRESSEL:

I think as a technical matter, we'd

21

want to incorporate the first day declaration, because it is,

22

technically, a continuation of the employee motion.

23

MS. RICHENDERFER:

Your Honor, I have no issue

24

with that.

I guess one part of my objection has to do with,

25

first of all, not knowing the amount that is at issue and not
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1

knowing the number of Baxdela employees.

2

form of order that was filed by the debtor yesterday leaves

3

it a little bit more open-ended to include employees, other

4

than just the Baxdela employees.

5

And the revised

So, I don't know if that's so much in the way of

6

an evidentiary hearing as the need for more specificity as to

7

the amounts we're talking about -- the number of employees

8

and what categories do they fall into.

9

THE COURT:

Okay.

I'll let the two of you speak

10

and contact chambers and we will arrange for a hearing time

11

on that and we'll need to know whether it's evidentiary or

12

not.

13

Okay.

With respect to the form of order, we'll

14

just start page-turning, and I'm looking at Docket 483-1,

15

which is, I'm assuming -- well, no, that's not this

16

morning -- I'll look at this morning's, too.

17

Okay.

18

good, on Page 3.

19
20
21

My first change appears there, so that's

Okay Paragraph k on Page 11, and this starts the
settlement language, okay.

It says:

"The provisions of the plan constitute a good

22

faith compromise or settlement of all claims, interests, and

23

controversies resolved thereunder, including the global

24

settlement termsheet."

25

I have approved the global settlement termsheet
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under the 9019 factors.

2

settlement of claims.

3

either, necessarily, but it's not a settlement of parties'

4

claims.

5

I do not believe the plan is a
I don't believe it's a contract,

So, I'll hear responses.

These are my comments,

6

but I've yet to hear, since I've been raising this issue for

7

the last five years, any good response to why a plan is a

8

settlement, as opposed to a plan containing settlements.

9
10

MR. DRESSEL:

Your Honor, I'm sure there's a way

we can massage the language.

11

THE COURT:

Okay.

I will, as I said, I've

12

approved the global settlement termsheet.

13

approved by way of settlement.

14

That's all I've

That same comment continues into Paragraph n, like

15

Nancy, little n.

16

interests.

17

It's not a general settlement of claims and

In (indiscernible), it starts on Page 16 of your

18

new order.

19

record of the Chapter 11 case, just like I don't take

20

judicial notice of an entire case, because I don't know what

21

that means.

22

Okay.

Romanette (iii), I'm not including the

Paragraph EE, the plan settlement, if there are

23

settlements other than the global settlement, I need to

24

understand what they are.

25

MR. DRESSEL:

Your Honor, we can take another look
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1

at this language, as well, as just like the earlier

2

provisions you pointed out.

3

THE COURT:

Okay.

JJ, the releases, I think that

4

putting all the releases -- the debtor releases and the

5

third-party releases -- in one paragraph is confusing because

6

I've approved the third-party releases as consensual.

7

are also not the product of good faith, arm's-length

8

negotiations with those parties who gave them; they were part

9

of the resolution under the global resolution.

10

They

But in terms of the -- except for those who were

11

signatories to the global resolution and agreed to third-

12

party releases, those third-party releases are either

13

consensual or being imposed by the plan, but they are not

14

subject to good faith negotiations between those parties

15

giving the releases and those getting them.

16

making any findings that the third-party releases meet the

17

Continental standards.

And I'm not

18

So, it may be best to just aggregate the debtor

19

releases, which I'm approving and approving as part of the

20

settlement and as a result of the investigations and the

21

third-party releases, which are being approved as consensual.

22
23

MR. DRESSEL:

We can break it into

separate paragraphs.

24
25

Understood.

THE COURT:
out.

LL, "judicial notice" needs to come

If there's something specific that you want me to take
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judicial notice of, I have to know what it is and why and

2

what it means when I take judicial notice of it.

3

MR. DRESSEL:

Your Honor, I believe this was

4

struck from the most-recent version of the order, which I'm

5

aware you only got this morning.

6

THE COURT:

7

Okay.

8
9

Okay.

Thank you.

And you've also, I see now, struck in

Paragraph 1, the incorporation by reference.

Thank you.

You need to look at Paragraph 7, with the same eye

10

towards the releases and, in particular, the third-party

11

releases, given my ruling, and I don't know why we need to

12

incorporate them into the order, and they may not be under

13

the new one, okay.

14

MR. DRESSEL:

15

THE COURT:

That's right.
Paragraph 9, this is really broad

16

language and I'm not sure where it comes from in the Code.

17

think you can terminate security interests in 1144 somewhere,

18

but when a debtor gets a discharge of debts, but where do

19

things get cancelled, surrendered?

20

cancelled, surrendered?

21

so I would like to understand it better.

22
23
24
25

I

Where do contracts get

It's just a really broad paragraph,

MR. ZYLBERBERG:

Your Honor, David Zylberberg from

Sullivan & Cromwell, for Deerfield.
I think that a change that maybe narrows it to the
appropriate would be if it relates to discharged claims and
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1

interests.

2

authority is an extension of discharge and that you shouldn't

3

have a discharge claim reliability that still has some sort

4

of live document or if it's a discharged lien, you have a

5

live perfection certificate or other type of security

6

agreement and it's just an implementation provision for

7

discharge and it's not intended to extend to anything that is

8

not discharged.

9
10

THE COURT:
discharged.

11
12

And I understand that the basis for this

Okay.

I get that, but see, nothing is

A debtor gets a discharge, right.
Claims are not actually discharged.

They exist.

They may not get any payment, but they exist.

13

A debtor gets a discharge.

You could take another

14

shot at this, and, certainly, anything live can't be released

15

in any way.

16

plan.

17

under a plan, so it is no longer responsible.

18

They're not -- we don't satisfy claims through a

A debtor gets a discharge of its personal obligations

But, for example -- and I don't know that that's

19

the case here -- if there were some guarantor out there, the

20

claim against the guarantor -- nothing has been released, and

21

I'm not going there -- is not discharged.

22

discharge a claim.

23

it, a distribution on it under a plan.

24
25

The claim exists.

And that claim exists.

You don't

You get a recovery on

It may be unsatisfied, so

take a look at this paragraph with that in mind, and, yes,
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1

you can't cancel agreements.

2

that is in the plan, I mean, in the Code, and if I'm wrong on

3

that, I'm happy to be educated.

4

You don't -- I'm not sure where

But the way this is written just really highlights

5

the fact that the debtor is doing something in this very

6

broad language that I just don't see in the Code.

7
8

MR. MEISLER:
Arps.

9
10

Your Honor, Ron Meisler of Skadden

With respect to securities and interests, in
particular, equity security holders, under 1144(d)(1)(b) --

11

THE COURT:

12

MR. MEISLER:

13

-- there, that's a termination of

all rights and interests of the equity holders.

14
15

Uh-huh.

So, I assume from that perspective you'd be
comfortable with the cancellation of existing securities --

16

THE COURT:

17

MR. MEISLER:

18
19

Yes.
-- and the documents related

thereto?
THE COURT:

Yes.

It terminates all the rights and

20

interests of equity security holders and general partners

21

provided for by the plan, yes.

22

Even if you didn't have this language in the

23

order, that's what it does and that, I'm comfortable with,

24

because that's what the Code provides.

25

MR. MEISLER:

Thank you, Your Honor.
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1

THE COURT:

Thank you.

2

MR. MEISLER:

3

THE COURT:

4

In Paragraph 13, exemption from registration, it

We'll work to revise this paragraph.
Thank you.

5

wasn't clear to me whether this was future and forward-

6

looking, the way it's drafted.

7

at all, with all the provisions that speak to the issuance

8

under the plan of the new equity and being exempted under

9

1145 and getting other protections under that section.

10

I do not have any problems,

But this looks very future-looking in talking

11

about trading after issuance and I will confess to not being

12

that fluent with 1145, but is this -- so that's my question:

13

Is this consistent with 1145 if it's future-looking or am I

14

misreading it and it's not future-looking?

15

MR. DRESSEL:

Your Honor, I believe it is

16

consistent with 1145, but we can take another look in

17

comparison to the statute.

18

THE COURT:

Paragraph 15, I guess I have the same

19

question.

20

reorganized entities will not be reporting companies?

21

that in my order?

22
23
24
25

Why am I addressing, for example, that the

MR. DRESSEL:
transaction.

Why is

I think that's the effect of this

Melinta is currently a publicly traded stock.

Under this transaction, it will be, you know,
issuing, at a non-public basis, you know, a hundred shares or
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1

so, of stock, you know, to Deerfield and the company will

2

emerge as a private company.

3

THE COURT:

And I understand that and so that may

4

be the effect of taking the company private, but I guess my

5

question is why is it in the order?

6

the order and does this -- I mean, I don't know what's going

7

to happen in the future, for example.

8

years from now, they're going to take the company public and

9

then all of this would be wrong, as of that time.

10
11

Is it necessary to be in

I don't know if two

This is,

again, this is forward-looking.
MR. DRESSEL:

I think it's really meant to

12

describe the moment in time right after the effective date.

13

I don't think it's -- if the company, you know, does an IPO

14

down the line, then the company does an IPO down the line and

15

it will be public at that time.

16

I think this is -- it really fits, I think, hand-

17

in-glove, with the 1145 provision; it's describing the

18

issuance of private securities, pursuant to an exemption

19

under -- available under the Bankruptcy Code and what that

20

entails, which is the emergence of Melinta as a private, you

21

know, company.

22

forward-looking.

So I don't think this one is meant to be

23

THE COURT:

Okay.

24

Paragraph 18, the second sentence:

25

"The notice and hearing procedures for trading in
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1

or claims of worthlessness with respect to interests in

2

Melinta shall remain in full force and effect,

3

notwithstanding the occurrence of the effective date."

4

So that means post-effective date?

5

MR. DRESSEL:

6

THE COURT:

7

MR. DRESSEL:

That's right.

Why?
To protect against a deemed change

8

in control if a worthless-stock deduction were exercised for

9

tax year 2019.

So, there's sort of an inherent temporal

10

limitation in this and that is the injunction, itself, is

11

only targeted at worthless-stock deductions for 2019.

12

Your Honor, this provision, it affects just one

13

party, Vatera, which, you know, reviewed this order in

14

advance of filing.

15

THE COURT:

But with the representation that it

16

only affects Vatera and it only applies to Vatera and they

17

signed off on it, I'll keep it in here, but if it somehow

18

affects another party, I don't understand why or how my

19

order, that order in particular, could survive confirmation

20

and it's just a procedures order and then what happens?

21

You would come back to me to do what?

I really

22

don't understand that, as opposed to a separate agreement

23

that you would have with Vatera that they're not going to

24

take their worthless-stock deduction.

25

MR. DRESSEL:

Your Honor, I think there's
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1

alignment, you know, here and among the parties, and this was

2

just the way we felt it was appropriate and most efficient to

3

document it.

4

THE COURT:

Okay.

Actually, I need to take five

5

minutes and let someone know I'm not going to be on this

6

phone call that I need to be on, so let's take a recess for

7

five minutes.

8

(Recess taken at 3:04 p.m.)

9

(Proceedings resumed at 3:11 p.m.)

10
11

THE COURT:
Dressel.

12
13

I want to make sure I have Mr.

MR. DRESSEL:

I'm here.

I'm not sure if my video

is maybe not working, but I can hear.

14

THE COURT:

Okay.

15

MR. DRESSEL:

16

THE COURT:

That's fine.

Thank you.
Okay.

Paragraph 19, okay so, (a)(i),

17

preexisting obligations, why isn't this paragraph an advisory

18

opinion?

19

MR. DRESSEL:

20

THE COURT:

You said 19(a)(i)?
Yes, preexisting obligations to

21

debtors.

22

preexisting obligations.

23

The rejection doesn't constitute a termination of

Well, it probably doesn't, but it doesn't do a

24

whole lot of things.

So, why isn't this -- why is this

25

necessary and not just an advisory opinion?
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MR. DRESSEL:

Your Honor, I mean, I'd open the

2

floor to other stakeholders, but from my perspective, I would

3

be fine taking a second look at this.

4

THE COURT:

5

MR. GLASSMAN:

6

THE COURT:

7

MR. GLASSMAN:

8

Okay.

And when you do --

Your Honor?

Yes?
Your Honor, I'm sorry to interrupt,

but this is Mr. Glassman.

9

And I just wanted to point out that in

10

Paragraph 19, even prior to number (i), in (a) it says each,

11

you know, contract shall be -- the contracts that are

12

deemed -- that are listed in the contracts are deemed assumed

13

and we're going to -- no, I'm sorry.

14

come later.

15

I apologize.

That will

I just wanted to say that our concern is that

16

throughout this provision, there's an -- and in the plan,

17

there's a number of provisions that simply try to rewrite the

18

law of assumption or rejection of executory contracts and

19

it's very difficult for any counterparty to go through and

20

look at every provision here and in the plan to see where

21

provisions of 365 are being overwritten.

22

And, perhaps, having language that notwithstanding

23

any other provision, any provision in the plan, the rights

24

with regard to 365 are preserved would be a practical way of

25

handling this or the debtor can suggest language, but

A-275

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1
502Filed
Filed
11/30/20
04/06/20Page
Page
276143
of 518
of 167
PageID #: 1534
143
1

throughout this entire provision and elsewhere in the plan,

2

there's provisions which are essentially attempting to

3

rewrite the law in a way that confers rights upon the debtor

4

that they wouldn't otherwise be entitled to under the Code.

5

Thank you.

6

MR. DRESSEL:

Your Honor, I'm not sure I agree

7

with that characterization, but I think you know, more to the

8

point, I think Mr. Glassman, you know, has a -- my

9

understanding is his actual concern is narrower.

I think we

10

understand that concern, which is that the adjournment of his

11

cure hearing not kind of prejudice about his rights as to the

12

kind of ultimate adjudication that, you know, cure issue or

13

it would result in the disposition of, the ultimate

14

disposition of his contract prior to the determination of

15

cure.

16

I think there is actually language, you know, in

17

the plan that, you know, I can point Mr. Glassman to.

18

Perhaps we could, you know, speak after this call, but I'm

19

not sure we need --

20

MR. GLASSMAN:

Okay.

Well, it's not just

21

assumption, Your Honor.

I appreciate the comment, but it's

22

really broader because it's not just cure, it's objections as

23

to assumption of the contract and the concern is not just

24

with regard to the hearing, but that there are provisions in

25

the plan that affect the substantive rights of parties to
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1

executory contracts and it's not -- and we believe those

2

provisions are inappropriate, much like the deemed releases

3

provisions that we'll talk about and such.

4

And so, the problem is that there are provisions

5

in the plan, while it's supposed to preserve the rights of

6

parties to executory contracts, including with regard to

7

assumption, it actually -- there are actually a number of

8

provisions that prejudice the rights throughout and that's

9

the concern.

10
11

THE COURT:

Well, I guess it would be helpful to

know specifically what those provisions are.

12

MR. GLASSMAN:

Yeah, for example, just as an

13

example, Your Honor, there's the provisions -- we can go

14

through them -- but there's revisions for, you know, deemed

15

has releases with regard to assumption.

16

will -- let me just wait.

17

provision and proceed in that way and I will simply raise the

18

concerns with regard to the provisions as they come up.

19
20

THE COURT:

So, many of them, I

Go ahead and we'll go through each

Okay.

And Paragraph 19(a)(2),

rejections, the last sentence says:

21

"All allowed claims arising from the rejection of

22

executory contracts and unexpired leases shall be classified

23

as general unsecured claims."

24
25

That's not the law.
may not be.

I don't know.
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1
2

It's a prepetition claim, but I don't -- how am I
prejudging anybody's rejection claim that I haven't seen?

3
4

MR. DRESSEL:

Understood, Your Honor.

That's

fine.

5

In fact, I think -- I apologize, I missed that.

6

think you made a similar comment in maybe the bidding

7

procedures order, but we'll address that.

8
9

THE COURT:
romanette (iii).

Okay.

I

I have a question on three,

It starts out with, "Notwithstanding

10

anything to the contrary in the plan, prior to the effective

11

date . . ." and it goes on.

12

The plan was what was solicited, so what does this

13

mean, "Notwithstanding anything to the contrary in the plan"?

14

MR. DRESSEL:

I'd like to take a look at it.

I

15

think it might be a stray reference.

16

the sentence was in the plan, it may have been trying to say

17

notwithstanding anything else, you know, in this plan; in

18

other words, this provision takes precedence over another

19

provision.

20

That is, I think, when

So, it may just be stray language.
THE COURT:

Okay.

In (indiscernible), romanette

21

(i), the last sentence with respect to modifications and

22

amendments, is there something particular you have in mind

23

here or -- I'm just trying to understand the purpose of this

24

particular provision and why it's correct and I have to have

25

something in this order on it.
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MR. DRESSEL:

I think, you know, when you do a

2

modification to a contract post-petition, I think the debtor

3

typically wants assurances that it doesn't change the

4

prepetition nature of the contract, and so this is kind of an

5

attempt to kind of do that on a global basis.

6

consistent with the law.

7

THE COURT:

8

MR. GLASSMAN:

9
10

again.

I think it is

I don't know if the law or not.
Your Honor, this is Mr. Glassman,

I apologize for jumping in.
In going back to 30 -- to Paragraph B, that

11

provision on executory contracts to be assumed, that

12

provision says, basically, if a contract is listed on the

13

schedule to be assumed, et cetera, that it's deemed assumed

14

on the expected date and, of course, as to those contracts

15

that a determination hasn't been made yet, that this would

16

not apply yet.

17

would have to be changed.

So, that would have to be -- that language

18

And then I also have --

19

THE COURT:

20

I'm sorry, Mr. Glassman, where's it at?

21

MR. GLASSMAN:

Where is that?

Well, I'm looking at -- I hope I'm

22

looking at the right language on Page 32, the executory

23

contracts and unexpired leases to be assumed -- B.

24

THE COURT:

Okay.

25

MR. GLASSMAN:

It says, Upon occurrence of the
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1

effective date, each contract that is listed, et cetera,

2

shall be deemed assumed in accordance within subject to 105

3

(indiscernible) 65-1123.

4

THE COURT:

Okay.

So, there needs to be a carve-

5

out there for contracts that have not, that haven't been --

6

where there's still a dispute.

7

MR. GLASSMAN:

8

MR. DRESSEL:

9
10

Correct, Your Honor.
Understood.

There's such language

in 6.03(c) of the plan, but if there's a concern that that's
not consistent, we can make it so.

11

MR. GLASSMAN:

And then, Your Honor, next in C,

12

following the B, it says, To the extent any provision in any

13

executory contract is much breached or deemed breached by any

14

provision in the transactions contemplated by the plan, it

15

will be deemed the contracts will be deemed modified.

16

This provision seems to say that if there's some

17

provision in the transactions contemplated by the plan, the

18

(indiscernible) a contract such as by my client would be

19

deemed modified, I don't believe that's an appropriate

20

provision and is an undue burden.

21

possibly know what every provision is in the transactions

22

contemplated by the plan and whether it's appropriate that

23

the contracts are deemed -- our contract or others are deemed

24

modified.

25

THE COURT:

I don't know how we could

Mr. Dressel?
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2

MR. DRESSEL:

I apologize, which specific

provision are you pointing to?

3

MR. GLASSMAN:

B, the confirmation.

To the extent

4

any provision in executory or unexpired lease assumed,

5

pursuant to the plan, restricts or prevents or is deemed

6

breached by the reorganized debtor, assumption of such

7

contract and such provision shall be deemed modified, such

8

that the transactions contemplated by the plan will not

9

entitle the nondebtor party to terminate such contract or

10

exercise any rights, with respect thereto.

11

MR. DRESSEL:

Right.

But that provision is meant

12

to enforce the bar on ipso facto clauses and you reckon

13

you're entitled to, if you fall within one of the, you know,

14

exceptions, I think that is properly within the scope of an

15

objection and so we're not trying to prejudice your right to

16

object on that ground.

17

MR. GLASSMAN:

But it's going broad -- it goes

18

well beyond.

19

the transactions, any of the agreements that is a breach of

20

our contract, we don't even know what that provision might

21

be, it's deemed modified.

22

It deems -- if there's some provision in any of

I don't know if it's an ipso facto clause or not

23

because those provisions are not identified and it's not a

24

reasonable provision or burden on a party to an executory

25

contract.

If the debtor knows what those contracts are, then
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there's an issue and it should be identified.

2
3

This, again, is overbroad, you know, overreaching
language in my view.

4
5

MR. ZYLBERBERG:

Your Honor, David Zylberberg of

Sullivan & Cromwell, for Deerfield.

6

We vigorously disagree with this and we think this

7

is sort of someone trying to do an end run around of 365(c).

8

It simply refers to the transactions contemplated by the

9

plan, which is the acquisition of the reorganized equity by

10
11

Deerfield.
And any provision in a contract, whether or not

12

the counterparties like it, that would cause a breach or

13

reduce our rights or anti-assignment provision, anything like

14

that, cannot be effected if Deerfield acquires -- because

15

acquires the equity, and the parties to those contracts

16

cannot be empowered to come to us a week after the effective

17

date and say, Hah, hah, there's a breach here now, we're

18

calling a breach, this contract is no good.

19

And that's all this paragraph effects.

It's not

20

overly broad.

21

says transactions contemplated by the plan.

22

transactions contemplated by the plan are the transactions

23

contemplated by the RSA.

24
25

It doesn't say any transaction ever.

We've disclosed the RSA.

It only

It says

We're disclosing,

subject to whatever redactions we reach, the disclosures
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scheduled to the RSA.

2

important that we have confidence as the party that's going

3

to own the reorganized debtors, that we can exercise the

4

rights under the debtors' contract that we assumed and cured.

5

There is nothing hidden here and it is

MR. GLASSMAN:

Your Honor, it goes far beyond the

6

change-of-control provisions.

It simply says change of

7

control -- it says including change-of-control provisions and

8

it's not -- we're -- it's not the exec -- the counterparty

9

that's trying to get a gotcha; I suggest it's the opposite.

10

We don't know what all these provisions are included.

11

debtor knows.

12
13

THE COURT:
implement 365(e)(1).

The

So, the argument is that this is to
That's what I'm hearing, correct?

14

MR. DRESSEL:

15

THE COURT:

Correct, Your Honor.
Okay.

So, I guess my first thought

16

would be it's unnecessary, but to the extent -- because

17

365(e)(1) is in the Code, but to the extent that you want a

18

provision that it should be geared to 365(e)(1), it should

19

not be more expansive and it does not need to be less

20

inclusive than 365(e)(1).

21
22
23

MR. ZYLBERBERG:

Your Honor, David Zylberberg

again.
I think there's case law on this point that says

24

that people can't use end runs in their agreement and call a

25

breach that is, you know, pretextual, but really is an anti-
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assignment provision to deprive an estate or the reorganized

2

estate of their rights under the contracts.

3

And this language is, I believe, typical and

4

standard in confirmation orders for that reason.

5

implementing a long line of case law that says that 365(e)(1)

6

is a statutory provision, but there's other things that a

7

counterparty can do that would effectively undermine it, and

8

this is designed to protect against that, right.

9

It's

It's not just the anti-assignment provision, but

10

if you say that the party owning it has to be a public

11

company and Deerfield is not a public company, I think

12

there's case law about that.

13

gotchas designed to effectively implement an anti-assignment

14

provision, even though it doesn't say this contract can't be

15

assigned.

16

It can't be sort of arbitrary

And that's what we need to capture, because to be

17

frank, Your Honor, you know, the transactions contemplated by

18

the plan have been disclosed because bankruptcy is a fish

19

bowl.

20

maybe even after this case closes, will not be a fish bowl.

The conduct of our counterparties after we emerge and

21

So, you know, I think there's -- if we're talking

22

about a -- you know, he's referring to sort of, you know, he

23

doesn't know.

24

been served.

25

Everything has been disclosed.

Everything has

Everything has been noticed.

If he believes that there's a problem under his
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contract with the transactions that we have disclosed to the

2

world, he should have objected to assumption.

3

required adequate assurance.

4

cure.

He should have

He should have objected to

5

But he should not be able to hold his right to --

6

to reserve his right to, after the fact, come and say, Well,

7

you cured, yeah, you demonstrated adequate assurance, but

8

there's this other provision in the contract and now we no

9

longer need to perform, but thank you very much for the cure.

10
11

We'll take your money.
MR. GLASSMAN:

Your Honor, we cannot poss -- to

12

think that we could review every single -- or a counterparty

13

could review every single provision in every single contract

14

is really not practical.

15

to prevent the gotcha moment, not the other way around.

16

THE COURT:

And we are the ones who are trying

Okay.

I understand the issue and I

17

think this is a situation where the -- you're trying to

18

predict -- well, first of all, this language won't prevent

19

any counterparty to a contract from asserting a position that

20

some provision in their agreement, in fact, doesn't fall

21

within 365(e)(1) and, therefore, it's going to be a

22

litigation over it.

23

This is, again, you are trying to get me to

24

prejudge litigation.

I will approve language, like I said

25

before, that implements 365(e)(1) that is not more expansive
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1

or less inclusive.

2

365(e)(1), that would work, and that's all the protections

3

either side is entitled to, no more, no less.

4

And so, if you want to just track

And what that developed case law is, is a

5

contract-by-contract, provision-by-provision look at a

6

specific dispute, which I can't possibly resolve in a

7

confirmation order.

8

in here and the safest way to do it is to simply mirror the

9

statute.

10
11
12

So, that's the language that needs to be

MR. MEISLER:

Your Honor, Ron Meisler of Skadden

Arps.
It seems to me that if Mr. Glassman and his

13

client, if they believe that the cure being offered includes

14

all the terms of the plan doesn't remedy the defaults under

15

his contract such that he would think that there's a default

16

after payment of cure and assumption of his contracts, then

17

that's a bilateral issue and then he's going to have to deal

18

with what he believes is not a proper cure.

19

But, otherwise, I would urge the Court to

20

reconsider on this particular provision and I would also urge

21

the Court to consider -- we had already agreed with

22

Mr. Glassman that nothing in this order is going to prejudice

23

his adjournment since he is disputing cure, and we deal with

24

Mr. Glassman and Mr. Glassman's client alone on a bilateral

25

basis, and then that way we can complete the review of the
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confirmation order, as opposed to, you know, what's evolving

2

into a drafting session.

3

THE COURT:

Okay.

I'm comfortable with you

4

dealing with Mr. Glassman on a one-off basis for his client,

5

but you should understand that provisions in a confirmation

6

order that attempts to prejudge disputes that come out later

7

are really unhelpful and don't necessarily dictate how a

8

particular dispute is going to come out.

9

So, you can have the language and you've heard my

10

thoughts on it and the language can stay in and you can deal

11

with Mr. Glassman one-on-one.

12

MR. MEISLER:

Thank you, Your Honor.

13

MS. SLIGHTS:

Your Honor, this is Ellen Slights

14

with the District Attorney's Office.

15
16

THE COURT:
up.

17
18

I'm sorry, I can't -- you're breaking

MS. SLIGHTS:

This is Ellen Slights with the U.S.

Attorney's Office.

19

Can you hear me?

20

THE COURT:

21

Yes, Ms. Slights.

Yes, you can

address the Court.

22

MS. SLIGHTS:

I just wanted to chime in here, Your

23

Honor.

The United States has several contracts, as well,

24

that we have carved out of this particular provision because

25

we had similar concerns being raised by Mr. Glassman and I
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just wanted to put it on the record, Your Honor, that we

2

agree that this is a provision that, you know, we wanted to

3

be carved out of and the debtors have carved us out.

4

MR. GLASSMAN:

And, Your Honor, if the debtor is

5

indicating, if I understand them correctly, that they're

6

willing to carve us out of the provisions (indiscernible) in

7

the contract order and these and other provisions, again, we

8

could -- because of the -- there's so many provisions that

9

have an effect, it would have to cover the entire

10

confirmation order, with respect to these types of provisions

11

on the executory contracts, releases, and so forth.

12

If that's the representation that after this --

13

that in the revised order that we will be carved out and we

14

will work something out, that will be -- that is acceptable.

15

Is that what I'm hearing from the other side?

16

MR. DRESSEL:

17

UNIDENTIFIED:

18
19

No.

No, Your Honor.

(Indiscernible.)

Mr. Dressel, go

ahead.
MR. DRESSEL:

I think the representation is that

20

we will -- your contract is not assumed until we've dealt

21

with your objections to assumption and to cure.

22

provisions that relate to the effective assumption and so

23

forth are not going to be effective against your client until

24

we have disposed of your objection, which we are willing to

25

deal with on a bilateral basis.
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THE COURT:

Well, given that the debtor has the

2

option to reject if it doesn't like the results of an

3

assumption, a cure dispute or something, I think the contract

4

has to be accepted out because I don't know whether it's

5

going to be assumed or rejected.

6

option, that might be different, but there's a lot of

7

optionality in these provisions.

8
9

MR. DRESSEL:

If you didn't have an

That's what has to happen.

I think what we're proposing as an

interim step is that Mr. Glassman's contract, we could have

10

something in this order that says Mr. Glassman -- there's no

11

disposition of Mr. Glassman's contract prior to the

12

resolution of his objection.

13
14

MR. GLASSMAN:

No disposition with respect to the

objection --

15

THE COURT:

You guys need to take this offline and

16

negotiate and if you can't come up with something, I'll get

17

back on the phone with you.

18
19
20

MR. DRESSEL:

That's exactly what we're proposing

to do.
THE COURT:

Okay.

My next comment was on Page 34,

21

romanette (iv).

I think this is, again, subject to -- it

22

brings the restructuring support agreement back in, but I

23

think this just needs to be revised based on the conversation

24

had during the course of argument with respect to the

25

restructuring support agreement and that we're really relying
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on the plan.

2

MR. DRESSEL:

3

THE COURT:

4

reads like a release.

5

distribution and rights and the treatment of all claims and

6

interests shall be in exchange for and in complete

7

satisfaction, discharge and release of all claims and causes

8

of action.

9
10
11

Understood.
Okay.

Paragraph 29, this discharge

Paragraph A, you know, to treat the

That sounds like a settlement.
release.

I don't know what that is.
MR. DRESSEL:

That sounds like a

It's not a discharge.

I think we're just trying to say

12

that the distributions under the plan or, you know, the

13

counterparty's substitute for is, you know, right to collect

14

against the debtor on its claim.

15

to me, that feels consistent with a discharge.

16
17
18

MS. RICHENDERFER:

So, I think that's -- and

Your Honor, this is Linda

Richenderfer.
I had raised a general issue regarding the

19

(indiscernible) that we're into right now.

20

(indiscernible) that are in the plan, and I'll admit, I have

21

not had the time to go back and look to determine whether or

22

not the (indiscernible) is putting something in that's over

23

and above or different than what is in the plan, and so, if

24

the idea is that we're just supposed to be mirroring what's

25

in the plan, I don't think it needs to be repeated here in
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the form of order, because in that sense, it's basically

2

incorporating it by reference, such as putting it

3

(indiscernible).

4

Your Honor struck about nothing further other things by

5

reference.

6

(Indiscernible) the earlier language that

MR. DRESSEL:

Your Honor, I understand the general

7

concern about incorporating the entire plan by reference, but

8

these specific provisions are obviously, you know, critical

9

and they're not being incorporated by reference; they're

10
11

being set forth, you know, herein.
The language, moreover, in these paragraphs is

12

consistent with what's in the plan, so I think the approach

13

hereof setting forth these provisions makes sense.

14

MS. RICHENDERFER:

Your Honor, I guess my only

15

concern is things could be consistent, but that doesn't mean

16

they're identical, and so, I -- like I said, I have not had

17

the opportunity to go word-for-word, and if counsel can

18

represent on the record that these are word-for-word the

19

same, I have less of a concern.

20

MR. DRESSEL:

I would be happy to prepare a

21

redline that prepares the confirmation order provisions to

22

the plan provisions so that Ms. Richenderfer can have

23

assurances that they're identical.

24

THE COURT:

Okay.

25

Yeah, the debtors need to come up with new
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discharge language.

2

you really need to come up with language that says the debtor

3

gets a discharge.

4
5

I'm going to let it go this time, but

That's what happens.

Claims are not discharged.

Interests are not

discharged.

6

Okay.

Debtor release --

7

MR. DRESSEL:

8

THE COURT:

9

Debtor release -- the debtor release, which,

(Indiscernible.)
Yeah, take back the message.

10

again, I'm fine with the debtor giving a release, but this

11

now gave a release by shareholders about halfway through and

12

shareholders are not giving a release under this plan.

13

They're not giving third-party releases, so I'm not sure that

14

they should be in here.

15

I understand the concept of no derivative claims;

16

that, I understand.

I think that's appropriate.

17

agreed to the debtor giving a release, therefore, I don't

18

think there are any derivative claims that can be brought.

19

But the inclusion of shareholders in your list of people, I'm

20

not sure it's consistent with this plan.

21

MR. DRESSEL:

22

MS. RICHENDERFER:

23

MR. DRESSEL:

24

MS. RICHENDERFER:

25

I have

I think the intent is -Your Honor, again --

Go ahead.
I was going to say that I am

looking at the plan right now and I don't see shareholders

A-292

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1
502Filed
Filed
11/30/20
04/06/20Page
Page
293160
of 518
of 167
PageID #: 1551
160
1

mentioned in this section.

2

wrong section.

3

Oh, I'm sorry, I'm looking at the

And I apologize, that should have picked up -- I

4

apologize, it should have been picked up when I looked at the

5

plan, and it is including shareholders in the plan.

6

THE COURT:

7

MR. DRESSEL:

Mr. Dressel?
I think the intent is to capture

8

claims that could be asserted on behalf of the debtor by any

9

party on this list.

10

THE COURT:

11

okay with that.

12

that.

13
14
15

Well, if it's limited to that, I'm

So, I would like you all to take a look at

MR. MEISLER:

Your Honor, Ron Meisler, on behalf

of the debtors.
The (indiscernible) language, if you take a look

16

just about one, two, three, four lines -- five lines down

17

from where the word "shareholder" -- or four lines down, and

18

it says, "Including any derivative claims asserted or that

19

could have been asserted on behalf of the debtor."

20
21
22
23
24
25

That's the hook in the language that gets you to
what your concern is.
MS. RICHENDERFER:

And, again, this is Linda

Richenderfer.
I think, though, that the line says, "From any and
all claims, interests, or causes of action whatsoever,
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including any derivative claims."

2

THE COURT:

3

MS. RICHENDERFER:

4

Right.

derivative claims.

5

THE COURT:

6

MR. DRESSEL:

7

THE COURT:

8

I think it's broader than just

That's how I read it.
It may be missing a comma.
Well, as written, I read it as

broader; I read it the way Ms. Richenderfer is reading it.

9

MR. DRESSEL:

We'll take another look at the

10

language, but I think what we have described is what it's

11

intended to capture.

12

THE COURT:

13

let's see if that's been changed.

14

Right.

Okay.

Third-party release, 31(b) --

This whole paragraph is not correct.

15

is not approving third-party releases as a settlement.

16

not approving them on the Continental standards.

17

approving them, as I said, as consensual.

18

MR. DRESSEL:

This
I am

I'm

Your Honor, I understand, and I

19

think you mentioned that earlier, but is the last

20

romanette (vi) acceptable?

21

this is actual, you know, implementation and enforcement

22

language.

23

THE COURT:

24

MR. DRESSEL:

25

THE COURT:

This is not settlement language;

Yes.
Thank you.
Okay.
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date notice.

You need to file a motion to limit notice.

2

MR. DRESSEL:

3

THE COURT:

Understood.
Paragraph -- I've got it as 43 -- it's

4

new 46, sorry about the numbering.

5

order, mutually dependent.

6

means.

7

MR. DRESSEL:

Plan and confirmation

I don't actually know what that

I think it just means that they're

8

kind of like, non-severable in the way, you know, the terms

9

of the contract would be non-severable.

10

THE COURT:

11

I don't know what mutually dependent is; is that a

12

contract thing, too?

13

MR. DRESSEL:

14

art.

15

fine.
THE COURT:

I

know what "mutually dependent" means, so let's take it out.
MS. RICHENDERFER:

Your Honor, this is Linda

Richenderfer.

22
23

I guess they're non-severable.

But I don't really know what -- as I said, I don't

20
21

I suspect that would be

haven't really even thought about that.

18
19

I'm not sure that's really a term of

We kept it as non-severable.

16
17

Well, I know non-severable.

(Indiscernible) Paragraph 37 on restructuring
expenses?

24

THE COURT:

Yes.

25

MS. RICHENDERFER:
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that.

2

There was -- there are established procedures in

3

the cash collateral order, with respect to the provision of

4

invoices and a certain number of days for the recipients of

5

the invoices, such as the U.S. Trustee's Office, to raise any

6

objections.

7

And this paragraph basically does away with the

8

process that was already put in place by the Court through

9

the cash collateral order.

10
11

THE COURT:

I thought I said subject to the

cash --

12

MR. DRESSEL:

Your Honor, respectfully --

13

MS. RICHENDERFER:

Okay.

So, I just wanted to

14

emphasize that, because it talks about them paying it on the

15

effective date.

16

MR. DRESSEL:

I think the whole thing is qualified

17

by that intro, Subject to the cash collateral order,

18

including the payment procedures, set forth therein.

19

MS. RICHENDERFER:

Okay.

20

THE COURT:

21

In Paragraph 44, now 47, incorporation, there's a

Thank you.

22

stray -- it probably shouldn't be called incorporation

23

anymore -- incorporating the whole plan.

24

out.

25

MR. DRESSEL:

I see that.
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2

THE COURT:

Paragraph 45, now 48, confirmation

order supercedes, are there any orders that supercedes?

3

MR. DRESSEL:

4

THE COURT:

I'm not aware of an inconsistency.
Retention of jurisdiction, Paragraph

5

48, I'm not sure that I've ever retained exclusive

6

jurisdiction over something.

7

MR. DRESSEL:

I think that's the intent of the

8

phrase three lines from the bottom, "To the fullest extent

9

permitted by law."

So, for example, I think in Section, you

10

know, 1334, confers concurrent jurisdiction in some

11

instances.

12

I believe that's the intent of that phrase.
THE COURT:

Okay.

13

incorporation by reference.

14

whole order for that.

15
16

Okay.

There's another stray
I'd like you to go through the

That's the end of the order, so that's the

end of my comments.

17

MR. DRESSEL:

Understood.

Thank you for the info.

18

We will turn the order and submit it under certification of

19

counsel.

20
21
22

MS. SLIGHTS:

Your Honor, this is Ellen Slights,

again.
Would it be possible to be part of the group that

23

actually gets to see a copy of the order?

24

technical difficulties this morning and haven't been able to

25

review the order that was filed this morning and I would very
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much like the opportunity to just make sure that nothing in

2

the revised order has any sort of negative impact on the

3

carve-out language that the Government has negotiated because

4

we had a lot of objections to this plan that one provision

5

that we have in the order addresses.

6
7

THE COURT:

Mr. Dressel will share it with

you.

8
9

Yes.

MS. SLIGHTS:

Thank you very much, Your Honor.

appreciate the opportunity.

10

MR. GLASSMAN:

And this is Mr. Glassman.

I assume

11

that it will be shared with us since we're going to be

12

working out the provisions --

13

MR. DRESSEL:

14

MR. GLASSMAN:

15

be on the list, as well?

16
17

That's correct.

MR. DRESSEL:

-- in the order, so I assume we'll

That is correct.

We will share it

with you.

18
19

I

THE COURT:

Anyone who would like it shared with

them, please contact Mr. Dressel and he will share it.

20

MS. RICHENDERFER:

Okay.

Your Honor, one question.

21

believe that all exculpation, you had mentioned that you

22

would be ruling on that.

23

tomorrow?

I

Is that going to be forthcoming

24

THE COURT:

Thank you for reminding me about that.

25

Yes, I will do that.
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o'clock, I will ask Ms. Johnson to set up a CourtCall.

2

MS. RICHENDERFER:

Your Honor, I am already

3

scheduled for a call at eleven o'clock with Judge Walrath.

4

Would it be possible to do earlier or later?

5

at one o'clock with Judge Sontchi.

6

(Laughter)

7
8

I also have one

THE COURT:

Yes.

How about -- do you have a sense

of how long your call with Judge Sontchi is going to go?

9

MS. RICHENDERFER:

That one could go long.

That

10

is the one that has held me up from joining you the other day

11

in the (indiscernible) confirmation hearing.

12
13

I would say that the one with Judge Walrath would
be a lot shorter.

14
15

THE COURT:

Do you think you could do noon or

12:30?

16

MS. RICHENDERFER:

17

THE COURT:

18

Okay.

19

UNIDENTIFIED:

Good.

20

UNIDENTIFIED:

I believe it works for

21

(Indiscernible.)

12:00 or 12:30, either.

How does 12:30 look for everybody?

(indiscernible.)

22

THE COURT:

Okay.

12:30 tomorrow.

23

long.

24

and where I'm coming out on it.

25

COUNSEL:

It won't be

I will let you know my -- the results of my research

Thank you very much, Your Honor.
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THE COURT:

2

So, I think that's it for today.

3

MR. DRESSEL:

4

Again, we very much appreciate the Court

5

THE COURT:

Of course.

Thank you for

participating in this way.

8
9

That's correct.

accommodating us by Skype this morning and afternoon.

6
7

Thank you for reminding me.

We are adjourned.
(Proceedings concluded at 4:02 p.m.)

10
11
12

CERTIFICATE

13
14

We, MARY ZAJACZKOWSKI and WILLIAM GARLING, certify that

15

the foregoing is a correct transcript from the electronic

16

sound recording of the proceedings in the above-entitled

17

matter.

18
19

/s/Mary Zajaczkowski
Mary Zajaczkowski, CET**D-531

April 3, 2020

/s/William J. Garling
William J. Garling, CE/T 543

April 3, 2020

20
21
22
23
24
25
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Chapter 11

MELINTA THERAPEUTICS, INC., et al.,

Case No. 19-12748 (LSS)

Debtors.1

Jointly Administered
Related to Docket Nos. 342, 447, 448,
449, 476, 477, 478, 481, 484, 485,
487, 515

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER CONFIRMING MODIFIED AMENDED JOINT
CHAPTER 11 PLAN OF REORGANIZATION OF
MELINTA THERAPEUTICS, INC. AND ITS DEBTOR
AFFILIATES
The Court having considered the Modified Amended Joint Chapter 11 Plan of
Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates, the debtors and debtors in
possession in the above-captioned cases (collectively, the “Debtors,” “Melinta” or the
“Company,” or, as applicable after the Effective Date, the “Reorganized Debtor”), dated as of
March 31, 2020, and attached hereto as Exhibit A (as may be amended or supplemented from time
to time in accordance with its terms and including all exhibits and supplements thereto, the
“Plan”), 2 and the Amended Disclosure Statement for the Amended Joint Chapter 11 Plan of
Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates, dated as of February 25,
2020 [Docket No. 345] (the “Disclosure Statement”); and upon the Order (I) Approving

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Unless otherwise defined herein, capitalized terms used herein shall have the meanings ascribed to such terms
in the Plan, a copy of which is annexed hereto as Exhibit A.
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Adequacy of Debtors’ Disclosure Statement, (II) Approving Solicitation and Notice Procedures
with Respect to Confirmation of Debtors’ Proposed Plan of Reorganization, (III) Approving Form
of Various Ballots and Notices in Connection Therewith, and (IV) Scheduling Certain Dates with
Respect Thereto, entered on February 25, 2020 [Docket No. 342] (the ”Solicitation Procedures
Order”); and the Supplement to Amended Disclosure Statement for Amended Joint Chapter 11
Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates, [Docket No. 447]
dated March 23, 2020 (the “Disclosure Statement Supplement”); and the Court on April 2, 2020,
having held a hearing pursuant to Bankruptcy Code section 1129 to consider Confirmation (the
“Confirmation Hearing”); and the Court having considered the Debtor’s Memorandum of Law
(I) in Support of Confirmation of the Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and Its Debtor Affiliates and (II) in Response to Objections Thereto, filed by
the Debtors on March 31, 2020 [Docket No. 485] (the “Confirmation Brief”), the Declaration of
Peter Milligan in Support of Confirmation of the Modified Amended Joint Chapter 11 Plan of
Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. 484] (the
“Milligan Declaration”), the Declaration of Ryan Mersch in Support of Confirmation of the
Modified Amended Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its
Debtor Affiliates [Docket No. 478] (the “Portage Point Declaration”), the Declaration of Aron
Schwartz in Support of Confirmation of Amended Joint Chapter 11 Plan of Reorganization of
Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. 477], and the Declaration of P.
Joseph Morrow IV of Kurtzman Carson Consultants LLC Regarding the Solicitation of Votes and
Tabulation of Ballots Cast on the Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and Its Debtor Affiliates [Docket No. 487] (the “Voting Certification”), each
filed by the Debtors (and in the case of the Voting Certification, the Claims and Solicitation Agent

2
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(as defined below)) in advance of the Confirmation Hearing; the Court having admitted into the
record and considered evidence at the Confirmation Hearing; the Court having overruled any and
all unresolved objections to confirmation of the Plan and all reservations of rights not consensually
resolved or withdrawn unless otherwise indicated herein; and after due deliberation thereon, good
and sufficient cause appearing therefor, and, in addition to the following, in accordance with the
findings and decrees made by the Court on the record at the Confirmation Hearing,
It hereby is DETERMINED, FOUND, ADJUDGED, DECREED, AND
ORDERED THAT:
FINDINGS OF FACT AND CONCLUSIONS OF LAW3
A.

Jurisdiction; Venue; Core Proceeding. This Court has jurisdiction over

the above-captioned chapter 11 cases pursuant to 28 U.S.C. §§ 157 and 1334. Venue is proper
before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. Confirmation of the Plan is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2)(L), and this Court has jurisdiction to determine
whether the Plan complies with the applicable provisions of title 11 of the United States Code
(the “Bankruptcy Code”) and should be confirmed.
B.

Eligibility for Relief. The Debtors were and are Entities eligible for relief

under Bankruptcy Code section 109.
C.

Commencement and Administration of the Chapter 11 Cases. On

December 27, 2019 (the “Petition Date”), the Debtors each commenced a case by filing a
petition for relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases”). The

3

All findings of fact and conclusions of law announced by the Court at the Confirmation Hearing in relation to
Confirmation are hereby incorporated into this Confirmation Order to the extent not inconsistent herewith. Each
finding of fact set forth or incorporated herein, to the extent it is or may be deemed a conclusion of law, shall
also constitute a conclusion of law. Each conclusion of law set forth or incorporated herein, to the extent it is or
may be deemed a finding of fact, shall also constitute a finding of fact.

3
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Chapter 11 Cases are jointly administered. The Debtors have operated their businesses and
managed their properties as debtors-in-possession pursuant to Bankruptcy Code sections 1107(a)
and 1108. No trustee has been appointed in the Chapter 11 Cases.
D.

Filing of Plan and Plan Exhibits. On January 17, 2020, the Debtors filed

the Joint Chapter 11 Plan of Reorganization of Melinta Therapeutics, Inc. and Its Debtor
Affiliates [Docket No. 120] and the Disclosure Statement for the Joint Chapter 11 Plan of
Reorganization of Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. 121]. On
February 25, 2020, the Debtors filed the Amended Joint Chapter 11 Plan of Reorganization of
Melinta Therapeutics, Inc. and Its Debtor Affiliates [Docket No. 344] and the Amended
Disclosure Statement for the Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and Its Debtor Affiliate [Docket No. 345]. On March 23, 2020, the Debtors
filed the first Plan Supplement [Docket No. 448], which contained the Administrative Claim
Request Form; the form of GUC Trust Agreement; the Reorganized Melinta Governance
Documents; the redacted Company Disclosure Letter, and a Non-Exclusive List of Retained
Causes of Action. On March 24, 2020, the Debtors filed their second Plan Supplement [Docket
No. 449], which contained the Schedule of Assumed Executory Contracts and Unexpired Leases;
the Schedule of Rejected Executory Contracts and Unexpired Leases, and Financial Projections
for the Reorganized Debtors. On March 30, 2020, the Debtors filed their third Plan Supplement
[Docket No. 476], which contained the corrected Reorganized Melinta Governance Documents
and the Schedule of Directors and Officers of Reorganized Debtors. On March 23, 2020, the
Debtors filed the Disclosure Statement Supplement. The Plan Supplement and the documents
contained therein, as amended, comply with the terms of the Plan, and the filing and notice of the
Plan Supplement materials were good and proper, and in accordance with the Bankruptcy Code,

4
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the Bankruptcy Rules, and the Solicitation Procedures Order, and no other or further notice is or
shall be required.
E.

Transmittal of Solicitation Package. Beginning on February 27, 2020,

the Debtors, through their solicitation agent, Kurtzman Carson Consultants LLC (the “Claims
and Solicitation Agent”), caused the applicable forms of ballots in the forms attached to the
Solicitation Procedures Order (as modified, collectively, the “Ballots”), Opt-Out Forms, and the
Solicitation Packages (as defined in the Solicitation Procedures Order) to be served and
distributed as required by the Solicitation Procedures Order, Bankruptcy Code section 1125,
Bankruptcy Rules 3017 and 3018, the local rules for this Court (the “Local Rules”), all other
applicable provisions of the Bankruptcy Code, and all other applicable rules, laws, and
regulations applicable to such solicitation, all as set forth in the Affidavits of Service of Sydney
Reitzel regarding service of solicitation materials filed on March 4, 2020 [Docket No. 379] and
March 17, 2020 [Docket No. 423] (the “Solicitation Affidavits”). The Solicitation Packages
were transmitted to all creditors entitled to vote on the Plan and sufficient time was prescribed
for creditors to accept or reject the Plan and those parties entitled to opt out of the Third-Party
Release (as defined herein). The transmittal and service of the Solicitation Packages, Ballots, and
Opt-Out Forms were adequate and sufficient under the circumstances and no other or further
notice is or shall be required.
F.

Adequate Notice. As described herein and as evidenced by the

Solicitation Affidavits, due, adequate, and sufficient notice of the Plan and the Confirmation
Hearing, together with all deadlines for voting on or objecting to the Plan, was given in
compliance with the Bankruptcy Code and the Bankruptcy Rules. The Debtors, through the
Claims and Solicitation Agent, caused the Confirmation Hearing Notice (as set forth in Exhibit

5
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A-2 to the Solicitation Procedures Order) to be transmitted to the parties identified in the
Solicitation Affidavits. The Debtors also published the Confirmation Hearing Notice in the
national and international editions of The New York Times on February 28, 2020, and March 3,
2020, respectively, as evidenced by the Solicitation Affidavits, in compliance with the
Solicitation Procedures Order and Bankruptcy Rule 2002(l). Thus, the Debtors have given
proper, adequate, and sufficient notice of the Confirmation Hearing and no other or further notice
is or shall be required.
G.

Solicitation. Votes on the Plan were solicited in good faith and in

compliance with Bankruptcy Code sections 1125 and 1126, Bankruptcy Rules 3017 and 3018,
the Disclosure Statement, the Disclosure Statement Supplement, the Solicitation Procedures
Order, the Local Rules, all other applicable provisions of the Bankruptcy Code, and all other
applicable rules, laws, and regulations applicable to such solicitation. Pursuant to the Solicitation
Procedures (as set forth in the Solicitation Procedures Order), the Debtors transmitted
Solicitation Packages (as defined in the Solicitation Procedures Order) to those Holders of
Claims entitled to vote on the Plan as of the February 20, 2020 record date, or those creditors
who filed proofs of claim in advance of the March 6, 2020 Bar Date.
H.

Voting Certification. On March 31, 2020, the Claims and Solicitation

Agent filed the Voting Certification, certifying the method and results of the ballot tabulation for
the Classes entitled to vote under the Plan, Classes 3 and 4 (collectively, the “Voting Classes”).
As evidenced by the Voting Certification, as supplemented on the record at the Confirmation
Hearing, both Voting Classes voted to accept the Plan, without including any acceptance of the
Plan by any insider, in accordance with Bankruptcy Code section 1126.

6
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I.

Plan Modifications. Subsequent to solicitation, the Debtors made certain

modifications to the Plan. All such modifications since the entry of the Solicitation Procedures
Order are consistent with all of the provisions of the Bankruptcy Code, including Bankruptcy
Code sections 1122, 1123, 1125, and 1127. None of the aforementioned modifications is material
or adversely affects the treatment of any Holder of a Claim or Interest under the Plan.
Accordingly, pursuant to Bankruptcy Code section 1127(a), none of the modifications require
additional disclosure under Bankruptcy Code section 1125 or re-solicitation of votes under
Bankruptcy Code section 1126. Prior notice regarding the substance of any modifications to the
Plan, together with the filing with the Bankruptcy Court of the Plan as modified, and the
disclosure of the Plan modifications on the record at or prior to the Confirmation Hearing
(including in the Disclosure Statement Supplement) constitute due and sufficient notice of any
and all such modifications. Further, in accordance with Bankruptcy Code section 1127 and
Bankruptcy Rule 3019, all Holders of Claims who voted to accept the Plan or who are
conclusively presumed to have accepted the Plan are deemed to have accepted the Plan as
modified by the Plan modifications. No Holder of a Claim shall be permitted to change its vote
as a consequence of the Plan modifications unless otherwise agreed to by the Holder of the
Claim and the Debtors and such change is approved by the Court in accordance with Bankruptcy
Rule 3018(a). The modifications to the Plan are hereby approved, pursuant to Bankruptcy Code
section 1127 and Bankruptcy Rule 3019. The Plan as modified shall constitute the Plan
submitted for Confirmation.
J.

Bankruptcy Rule 3016. The Plan is dated and identifies the Entities

submitting it, thereby satisfying Bankruptcy Rule 3016(a). The filing of the Disclosure Statement
with the Clerk of the Court satisfied Bankruptcy Rule 3016(b).

7
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K.

Plan Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(1)). The

Plan satisfies Bankruptcy Code section 1129(a)(1) because it complies with the applicable
provisions of the Bankruptcy Code, including, but not limited to: (a) the proper classification of
Claims and Interests (11 U.S.C. §§ 1122, 1123(a)(1)); (b) the specification of Unimpaired
Classes of Claims and Interests (11 U.S.C. § 1123(a)(2)); (c) the specification of treatment of
Impaired Classes of Claims and Interests (11 U.S.C. § 1123(a)(3)); (d) provision for the same
treatment of each Claim or Interest within a Class (11 U.S.C. § 1123(a)(4)); (e) provision for
adequate and proper means for implementation of the Plan (11 U.S.C. § 1123(a)(5)); (f) the
prohibition against the issuance of non-voting equity securities (11 U.S.C. § 1123(a)(6));
(g) adequate disclosure of the identities and affiliations of the directors and officers of the
Reorganized Debtors as set forth in the Plan Supplement; and (h) additional plan provisions
permitted to effectuate the restructuring of the Chapter 11 Cases (11 U.S.C. § 1123(b)).
(a)

Proper Classification (11 U.S.C. §§ 1122 and 1123(a)(1)). The

classification of Claims and Interests under the Plan is proper under the Bankruptcy Code. In
accordance with Bankruptcy Code sections 1122(a) and 1123(a)(1), Article III of the Plan
adequately and properly identifies and classifies all Claims and Interests (other than
Administrative Claims, Professional Claims, and Priority Tax Claims, which are addressed in
Article II of the Plan, and which are not required to be designated as separate Classes pursuant to
Bankruptcy Code section 1123(a)(1)). The Plan provides for the separate classification of Claims
and Interests into eight Classes based on differences in the legal nature or priority of such Claims
and Interests. Each Class of Claims and Interests contains only Claims or Interests that are
substantially similar to the other Claims and Interests within that Class, and such classification
therefore satisfies Bankruptcy Code section 1122. Valid business, factual, and legal reasons exist

8
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for the separate classification of the various Classes of Claims and Interests under the Plan, the
classifications were not made for any improper purpose, and the creation of such Classes does
not unfairly discriminate between or among Holders of Claims or Interests. Accordingly, the
requirements of Bankruptcy Code section 1123(a)(1) are satisfied.
(b)

Specified Treatment of Unimpaired Classes (11 U.S.C.

§ 1123(a)(2)). The Plan specifies in Article III that Classes 1, 2, 5, and 6 are Unimpaired, thereby
satisfying Bankruptcy Code section 1123(a)(2).
(c)

Specified Treatment of Impaired Classes (11 U.S.C.

§ 1123(a)(3)). The Plan specifies in Article III that Classes 3, 4, 7, and 8 are Impaired, thereby
satisfying Bankruptcy Code section 1123(a)(3).
(d)

No Discrimination (11 U.S.C. § 1123(a)(4)). Article III of the

Plan provides for the same treatment for each Claim or Interest in each respective Class unless
the Holder of a particular Claim or Interest has agreed to a less favorable treatment of such
Claim or Interest. Accordingly, the Plan satisfies Bankruptcy Code section 1123(a)(4).
(e)

Implementation of the Plan (11 U.S.C. § 1123(a)(5)). Article V

of the Plan provides for adequate and proper means for implementation of the Plan, thereby
satisfying Bankruptcy Code section 1123(a)(5).
(f)

Non-voting Equity Securities (11 U.S.C. § 1123(a)(6)). The

Reorganized Debtors’ corporate governance documents include a provision prohibiting the
issuance of non-voting equity securities pursuant to and to the extent required by Bankruptcy
Code section 1123(a)(6). Accordingly, the Plan satisfies Bankruptcy Code section 1123(a)(6).
(g)

Selection of Successor Entities (11 U.S.C. § 1123(a)(7)). The

Debtors have properly and adequately disclosed the identity and affiliations of all individuals
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proposed to serve as the Debtors’ directors and officers on or after the Effective Date, as set forth
in Exhibit I of the third Plan Supplement [Docket No. 476]. The appointment, employment, or
manner of selection of such individuals or entities and the proposed compensation and
indemnification arrangements for such individuals are consistent with the interests of Holders of
Claims and Interests and with public policy. Thus, Bankruptcy Code section 1123(a)(7) is
satisfied.
(h)

Postpetition Personal Service Payments (11 U.S.C.

§ 1123(a)(8)). The Debtors are not “individuals” (as that term is defined in the Bankruptcy
Code), as such Bankruptcy Code section 1123(a)(8) is inapplicable to the Plan.
(i)

Impairment/Unimpairment of Classes of Claims and Interests

(11 U.S.C. § 1123(b)(1)). Pursuant to Article III of the Plan, as set forth in Bankruptcy Code
section 1123(b)(1), Class 1 (Other Priority Claims), Class 2 (Other Secured Claims), Class 5
(Intercompany Claims), and Class 6 (Intercompany Interests) are Unimpaired and Class 3
(Secured Prepetition Credit Agreement Claims), Class 4 (General Unsecured Claims), Class 7
(Section 510(b) Claims and Recharacterized Claims), and Class 8 (Interests in Melinta
Therapeutics) are Impaired.
(j)

Assumption and Rejection (11 U.S.C. § 1123(b)(2)). Article VI

of the Plan addresses the assumption and rejection of Executory Contracts and meets the
requirements of Bankruptcy Code section 365. The Notice of Proposed Assumption or
Assumption and Assignment of Certain Executory Contracts [Docket No. 287] (the “Cure
Notice”), the Supplemental Notice of Proposed Assumption of Certain Executory Contracts
[Docket No. 451], and Exhibit F of the Plan Supplement provided adequate notice of the
Debtors’ assumption of Executory Contracts and the Cure Amounts relating thereto. The time
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given to parties-in-interest to object to the assumption or rejection of their Executory Contracts
and the Cure Amounts relating thereto was and will be good and sufficient, and no other or
further notice is required.
(k)

Global Settlement; Retention of Claims and Causes of Action

and Reservation of Rights (11 U.S.C. § 1123(b)(3)). Pursuant to Bankruptcy Code section
1123(b)(3) and Bankruptcy Rule 9019, the Global Settlement Term Sheet [Docket No. 275] (as
amended and restated by the Amended and Restated Global Settlement Term Sheet [Docket No.
411], the “Global Settlement Term Sheet” and the settlement embodied therein and
incorporated into the Plan, the “Global Settlement”) constitutes a good faith compromise or
settlement of all Claims, Interests, and controversies resolved thereunder, and the entry of this
Confirmation Order constitutes approval of the compromise or settlement of all such Claims,
Interests, and controversies, as well as a finding by the Court that such compromise and
settlement is (a) in the best interests of the Debtors, their Estates, and their respective property
and stakeholders, including the holders of Claims and Interests, and (b) fair, equitable, and
within the range of reasonableness. Further, in accordance and compliance with Bankruptcy
Code section 1123(b)(3)(A), Section 5.10 of the Plan properly retains certain Causes of Action
and certain Avoidance Actions of the Debtors and, in accordance and compliance with
Bankruptcy Code section 1123(b)(3)(B), Section 5.04 of the Plan properly transfers the GUC
Trust Causes of Action to the GUC Trust.
(l)

No Sale of Substantially All Assets (11 U.S.C. § 1123(b)(4)). The

Plan does not contemplate the sale of the Debtors’ assets. The distribution of 100% of the
Reorganized Melinta Common Stock to the Holders of Secured Prepetition Credit Agreement
Claims in full and final satisfaction, settlement, and release of and in exchange for each and
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every Allowed Secured Prepetition Credit Agreement Claim is not a sale of such Reorganized
Melinta Common Stock. Thus, Bankruptcy Code section 1123(b)(4) is inapplicable.
(m)

Rights of Holders of Classes of Claims (11 U.S.C. § 1123(b)(5)).

In accordance and in compliance with Bankruptcy Code section 1123(b)(5), the Plan properly
modifies the rights of Holders of Claims in Class 3 (Secured Prepetition Credit Agreement
Claims), Class 4 (General Unsecured Claims), and Class 7 (Section 510(b) Claims and
Recharacterized Claims). The Plan leaves unaffected the rights of Holders of Claims in Class 1
(Other Priority Claims), Class 2 (Other Secured Claims) Class 5 (Intercompany Claims), and
Class 6 (Intercompany Interests). Thus, the Plan complies with Bankruptcy Code section
1123(b)(5).
(n)

Additional Plan Provisions (11 U.S.C. § 1123(b)(6)). The Plan’s

additional provisions are appropriate and consistent with the applicable provisions of the
Bankruptcy Code, including, without limitation, provisions for: (i) the Global Settlement; (ii)
distributions to Holders of Claims; (iii) transferring of the GUC Trust Assets to the GUC Trust;
(iv) releases by the Debtors of the Released Parties; (v) releases by the Releasing Parties of the
Released Parties; (vi) the injunction contained at Section 9.07 of the Plan; and (vii) the
exculpation of the Exculpated Parties.
(o)

Debtors Are Not Individuals (11 U.S.C. § 1123(c)). The Debtors

are not individuals. Accordingly, Bankruptcy Code section 1123(c) is inapplicable in these
Chapter 11 Cases.
(p)

Cure of Defaults (11 U.S.C. § 1123(d)). Section 6.02 of the Plan

provides for the satisfaction of any defaults associated with each Executory Contract to be
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assumed pursuant to the Plan in accordance with Bankruptcy Code section 365(b)(1). Thus, the
Plan complies with Bankruptcy Code section 1123(d).
L.

Debtors’ Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(2)).

The Debtors have complied with the applicable provisions of the Bankruptcy Code, the
Bankruptcy Rules, the Solicitation Procedures Order, and other orders of this Court, thereby
satisfying Bankruptcy Code section 1129(a)(2).
M.

Plan Proposed in Good Faith (11 U.S.C. § 1129(a)(3)). The Debtors

have proposed the Plan in good faith and not by any means forbidden by law. In determining that
the Plan has been proposed in good faith, the Court has examined the totality of the
circumstances surrounding the filing of the Chapter 11 Cases, and the formulation, negotiation,
and terms of the Plan and all modifications thereto, the Restructuring Support Agreement, and
the Global Settlement Term Sheet and the Global Settlement contemplated thereby. The Chapter
11 Cases were filed, and the Plan and all modifications thereto, the Restructuring Support
Agreement, and the Global Settlement Term Sheet were proposed, with the legitimate and honest
purpose of reorganizing and maximizing the value of the Debtors and the recovery to Holders of
Claims and Interests. Therefore, the Debtors have proposed the Plan in good faith and not by any
means forbidden by law, and Bankruptcy Code section 1129(a)(3) is satisfied with respect to the
Plan.
N.

Payments for Services or Costs and Expenses (11 U.S.C. § 1129(a)(4)).

Any payment made or to be made by the Debtors for services or for costs and expenses in
connection with the Chapter 11 Cases, including administrative expense and substantial
contribution claims under Bankruptcy Code sections 503 and 507, or in connection with the Plan
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and incident to the Chapter 11 Cases, either has been approved by or is subject to the approval of
the Court as reasonable, thereby satisfying Bankruptcy Code section 1129(a)(4).
O.

Disclosure of Identities of Successor Entities (11 U.S.C. § 1129(a)(5)).

The Debtors, as proponents of the Plan, have complied with Bankruptcy Code section
1129(a)(5). The Debtors have properly and adequately disclosed the identity and affiliations of
all individuals proposed to serve as the Debtors’ directors and officers on or after the Effective
Date, as set forth in Exhibit I of the third Plan Supplement Docket No. 476]. The appointment,
employment, or manner of selection of such individuals or entities and the proposed
compensation and indemnification arrangements for such individuals are consistent with the
interests of Holders of Claims and Interests and with public policy.
P.

No Rate Changes (11 U.S.C. § 1129(a)(6)). Bankruptcy Code Section

1129(a)(6) is satisfied because the Plan does not provide for any change in rates over which a
governmental regulatory commission has jurisdiction.
Q.

Best Interests Test (11 U.S.C. § 1129(a)(7)). The liquidation analysis

attached as Exhibit B to the Disclosure Statement, the Portage Point Declaration, and other
evidence proffered or adduced at the Confirmation Hearing (1) are persuasive and credible,
(2) are based upon reasonable and sound assumptions, (3) provide a reasonable estimate of the
liquidation values of the Debtors upon hypothetical conversion to a case under chapter 7 of the
Bankruptcy Code, and (4) establish that each Holder of a Claim or Interest in an Impaired Class
that has not accepted the Plan will receive or retain under the Plan, on account of such Claim or
Interest, property of a value, as of the Effective Date, that is not less than the amount that such
Holder would receive if the Debtors were liquidated under chapter 7 of the Bankruptcy Code on
such date. Therefore, the Plan satisfies Bankruptcy Code section 1129(a)(7).
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R.

Acceptance By Certain Classes (11 U.S.C. § 1129(a)(8)). Classes 1, 2, 5,

and 6 are Unimpaired by the Plan and therefore, under Bankruptcy Code section 1126(f), such
Classes are conclusively presumed to have accepted the Plan. All Voting Classes voted to accept
the Plan, without including any acceptance of the Plan by any insider. The Plan has not been
accepted by Classes 7, and 8, each of which is deemed to reject the Plan. Therefore, Bankruptcy
Code section 1129(a)(8) has not been satisfied with respect to these Classes that are deemed to
reject the Plan. Accordingly, Confirmation is sought pursuant to Bankruptcy Code section
1129(b) with respect to such Classes.
S.

Treatment of Administrative Claims, Priority Tax Claims, and Other

Priority Claims (11 U.S.C. § 1129(a)(9)). The treatment of Administrative Claims and Other
Priority Claims under the Plan satisfies the requirements of Bankruptcy Code sections
1129(a)(9)(A) and (B), and the treatment of Priority Tax Claims under the Plan satisfies the
requirements of Bankruptcy Code section 1129(a)(9)(C).
T.

Acceptance By Impaired Class (11 U.S.C. § 1129(a)(10)). At least one

Impaired Class of Claims in the Chapter 11 Cases voted to accept the Plan determined without
including any acceptance of the Plan by any “insiders.” Therefore, Bankruptcy Code section
1129(a)(10) is satisfied with respect to the Plan.
U.

Feasibility (11 U.S.C. § 1129(a)(11)). The information in the Disclosure

Statement and the financial projections attached as Exhibit H to the second Plan Supplement
(i) is persuasive and credible, (ii) has not been controverted by other evidence, and (iii) together
with the evidence presented at the Confirmation Hearing, establishes that the Plan is feasible and
provides adequate and appropriate means for its implementation, thereby satisfying the
requirements of Bankruptcy Code section 1129(a)(11).
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V.

Payment of Fees (11 U.S.C. § 1129(a)(12)). The Debtors have paid or,

pursuant to the Plan, will pay by the Effective Date, fees payable under 28 U.S.C. § 1930,
thereby satisfying Bankruptcy Code section 1129(a)(12).
W.

Continuation of Retiree Benefits (11 U.S.C. § 1129(a)(13)). The

Debtors did not provide any retiree benefits, as that term is defined in section 1114 of the
Bankruptcy Code, at any time prior to confirmation of the Plan and therefore, Bankruptcy Code
section 1129(a)(13) is inapplicable in these Chapter 11 Cases.
X.

No Domestic Support Obligations (11 U.S.C. § 1129(a)(14)). The

Debtors are not required by a judicial or administrative order, or by statute, to pay a domestic
support obligation. Accordingly, Bankruptcy Code section 1129(a)(14) is inapplicable in these
Chapter 11 Cases.
Y.

Debtors Are Not Individuals (11 U.S.C. § 1129(a)(15)). The Debtors are

not individuals, and accordingly, Bankruptcy Code section 1129(a)(15) is inapplicable in these
Chapter 11 Cases.
Z.

No Applicable Non-bankruptcy Law Regarding Transfers (11 U.S.C.

§ 1129(a)(16)). Each of Debtors is a moneyed business, commercial corporation, or trust and
accordingly, Bankruptcy Code section 1129(a)(16) is inapplicable in these Chapter 11 Cases.
AA.

Section 1129(b); Confirmation of the Plan Over Nonacceptance of

Impaired Classes. Classes 7 and 8 are deemed to reject the Plan (the “Rejecting Classes”).
Pursuant to Bankruptcy Code section 1129(b), the Plan may be confirmed notwithstanding that
not all Impaired Classes have voted to accept the Plan. All of the requirements of Bankruptcy
Code section 1129(a) with respect to such Classes, other than section 1129(a)(8), have been met.
With respect to the Rejecting Classes, no Holders of Claims or Interests junior to the Holders of
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such Classes will receive or retain any property under the Plan on account of such Claims or
Interests. Additionally, no Class of Claims or Interests is receiving property under the Plan
having a value more than the Allowed amount of such Claim or Interest. Further, the Plan does
not unfairly discriminate among Classes of Claims and Interests because Holders of Claims with
similar legal rights will not be receiving materially different treatment under the Plan.
Specifically, classifications and recoveries under the Plan are based on the legal rights of Holders
of Claims, including rights under applicable credit and debt agreements and security interests
against the applicable Debtor. Accordingly, the Plan is fair and equitable and does not
discriminate unfairly, as required by Bankruptcy Code section 1129(b), and may be confirmed
under Bankruptcy Code section 1129(b) notwithstanding such Classes’ rejection or deemed
rejection of the Plan.
BB.

Only One Plan (11 U.S.C. § 1129(c)). The Plan is the only plan filed in

each of these Chapter 11 Cases, and accordingly, Bankruptcy Code section 1129(c) is
inapplicable in these Chapter 11 Cases.
CC.

Principal Purpose of Plan (11 U.S.C. § 1129(d)). No party-in-interest

that is a Governmental Unit has objected to the confirmation of the Plan on the grounds that the
principal purpose of the Plan is the avoidance of taxes or the avoidance of the application of
section 5 of the Securities Act of 1933 (15 U.S.C. § 77e). Accordingly, the Plan satisfies the
requirements of section 1129(d) of the Bankruptcy Code.
DD.

Small Business Case (11 U.S.C. § 1129(e)). None of these Chapter 11

Cases are a “small business case,” as that term is defined in the Bankruptcy Code, and,
accordingly, Bankruptcy Code section 1129(e) is inapplicable.
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EE.

Global Settlement. In accordance with Bankruptcy Rule 9019, the Plan is

dependent upon and incorporates the terms of the Global Settlement. The Global Settlement is
fair, equitable, reasonable, and appropriate in light of the facts and circumstances, and is in the
best interests of the Debtors, the Estates, and the Holders of Claims and Interests. The terms of
the Global Settlement are approved, and the Debtors, the Reorganized Debtors, the Settlement
Parties (as defined in the Global Settlement Term Sheet), the GUC Trustee, and the GUC Trust
Oversight Committee as applicable, are directed to implement, effectuate, and consummate any
and all transactions contemplated by the Global Settlement.
FF.

Reorganized Melinta Common Stock. Issuance of the Reorganized

Melinta Common Stock is an essential element of the Plan and is in the best interests of the
Debtors, their Estates, and Holders of Claims and Interests. The Debtors are authorized, without
further approval of this Court, the board of directors or other governing body of any Debtor, the
stockholders or other equity holders of any Debtor, or any other party, to issue the Reorganized
Melinta Common Stock in accordance with the Plan, and to execute and deliver all agreements,
documents, instruments, and certificates relating thereto. Pursuant to Bankruptcy Code section
1145(a), because the Reorganized Melinta Common Stock is being issued to the Holders of
Secured Prepetition Credit Agreement Claims in exchange for such Claims, section 5 of the
Securities Act and any state or local laws requiring registration for offer or sale of a security or
registration or licensing of an issuer of, underwriter of, or broker dealing in, a security do not
apply to such issuance. Further, the issuance of any securities pursuant to the Plan (including the
issuance of the Reorganized Melinta Common Stock) is subject to and made in good faith and in
reliance upon exemptions from the registration requirements of section 5 of the Securities Act
and any state or local laws requiring registration for offer or sale of a security or registration or
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licensing of an issuer of, underwriter of, or broker dealing in, a security pursuant to Bankruptcy
Code section 1145(a) and/or any other available exemption from registration, as applicable.
GG.

GUC Trust. Entry into the GUC Trust Agreement is in the best interests

of the Debtors and the Debtors’ Estates and creditors. Each of the establishment of the GUC
Trust, the selection of Sean A. Gumbs of FTI Consulting, Inc. to serve as the GUC Trustee, and
the form of the proposed GUC Trust Agreement (as it may be modified or amended) is
appropriate and in the best interests of the Debtors’ stakeholders. The GUC Trust Agreement
shall, upon execution, be valid, binding, and enforceable in accordance with its terms. The
Holders of Allowed Claims in Class 4 (General Unsecured Claims) shall receive beneficial
interests in the GUC Trust entitling each Holder of and Allowed Class 4 General Unsecured
Claim to receive its Pro Rata Share of any GUC Trust Distributable Cash, in accordance with the
terms set forth in the Plan, the GUC Trust Agreement, and the Global Settlement Term Sheet.
HH.

Executory Contracts. The Debtors have exercised reasonable business

judgment in determining whether to assume or reject their executory contracts and unexpired
leases pursuant to Article VI of the Plan, which provides that except as otherwise provided under
the Plan, each Executory Contract and Unexpired Lease of the Debtors shall be deemed
automatically rejected (subject to certain exceptions, including, without limitation, those
contracts that are expressly assumed pursuant to Section 6.03 of the Plan) pursuant to
Bankruptcy Code sections 365 and 1123 subject to the occurrence of the Effective Date with
such rejection to be effective as of such date. Each assumption or rejection of an Executory
Contract pursuant to Article VI of the Plan shall be legal, valid, and binding upon the Debtors or
Reorganized Debtors and their successors or assignees (if any) and all non-debtor parties (and
their assignees or successors) to such Executory Contract, all to the same extent as if such
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assumption or rejection had been effectuated pursuant to an order of the Court entered before the
Confirmation Date under Bankruptcy Code section 365.
II.

Adequate Assurance. The Debtors have cured, or provided adequate

assurance that the Reorganized Debtors or their successors or assignees (if any) will cure,
defaults (if any) under or relating to each of the executory contracts that are being assumed by
the Debtors pursuant to the Plan. In addition, the Debtors have provided adequate assurance of
future performance regarding the Executory Contracts that are being assumed by the Debtors, as
contemplated pursuant to Bankruptcy Code section 365(b)(1)(C).
JJ.

Releases.
(a)

The release, injunction, indemnification, and exculpation

provisions described in Article IX of the Plan, including Sections 9.04, 9.05, 9.06, and 9.07, were
adequately disclosed and explained in the Disclosure Statement, in the Plan, and further on the
Ballots and Opt-Out Forms with respect to the third-party releases set forth in Section 9.05 of the
Plan (the “Third-Party Release”); are otherwise approved by this Court as appropriate pursuant
to applicable law. The Third-Party Release is consensual as to each of the Releasing Parties and
is binding upon each Releasing Party, including each Releasing Party that was afforded an
opportunity to “opt out” of the Third-Party Release and did not timely do so in accordance with
the procedures specified in the Plan, the Disclosure Statement, and the Ballots. Each of the
release, injunction, indemnification, and exculpation provisions set forth in the Plan: (i) is within
the jurisdiction of the Court under 28 U.S.C. §§ 1334(a), (b), and (d); (ii) is an essential means of
implementing the Plan pursuant to Bankruptcy Code section 1123(a)(5); (iii) is an integral and
nonseverable element of the transactions incorporated into the Plan; (iv) confers a material
benefit on, and is in the best interests of, the Debtors, their Estates, and the Holders of Claims
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and Interests; (v) is important to the overall objectives of the Plan to finally resolve all Claims
and Interests among or against the parties-in-interest in the Chapter 11 Cases with respect to the
Debtors, their organization, operation, and reorganization; and (vi) is consistent with sections
105, 1123, 1129, and other applicable provisions of the Bankruptcy Code. The failure to give
effect to the release, injunction, indemnification, and exculpation provisions set forth in the Plan,
as approved by this Confirmation Order, would impair the Debtors’ ability to confirm and
implement the Plan.
(b)

The Debtors Release set forth in Section 9.04 of the Plan is the

product of extensive good faith, arm’s-length negotiations and settlements of the matters covered
thereby. The compromises and settlements reflected therein are made in exchange for
consideration and are fair, equitable, and reasonable, and are integral elements of the Chapter 11
Cases in accordance with the Plan.
KK.

Plan Conditions to Consummation. Each of the conditions precedent to

the Effective Date, as set forth in Section 10.02 of the Plan, is reasonably likely to be satisfied or
waived in accordance with the terms of the Plan.
LL.

[Reserved]

MM. Burden of Proof. The Debtors, as proponents of the Plan, have met their
burden of proving the elements of Bankruptcy Code sections 1129(a) and (b) by a preponderance
of the evidence, which is the applicable evidentiary standard.
NN.

Retention of Jurisdiction. This Court properly may retain jurisdiction

over the matters set forth in Article XI of the Plan.
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DECREES
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:
I.

Confirmation of the Plan
1.

Confirmation. The Plan, attached hereto as Exhibit A, including all

Exhibits attached thereto or included in the Plan Supplement, is approved and confirmed under
Bankruptcy Code section 1129. The Debtors are authorized to implement their provisions and
consummate the Plan without any further authorization except as expressly required by the Plan
or this Confirmation Order.
2.

Notice. Notice of the Plan, its exhibits, and all amendments and

modifications thereto, the Disclosure Statement and the Solicitation Packages was proper and
adequate.
3.

Objections. For the reasons stated on the record at the Confirmation

Hearing, all Objections and all reservations of rights that have not been withdrawn, waived, or
settled pertaining to the Confirmation of the Plan are overruled on the merits.
4.

Authorization to Implement the Plan. Upon the entry of this

Confirmation Order, the Debtors, the Reorganized Debtors, the Settlement Parties, the GUC
Trust, the GUC Trustee, the GUC Trust Oversight Committee, and any third-party Distribution
Agent, as applicable, and their respective professionals, are authorized to take, or cause to be
taken, all actions necessary or appropriate to implement all provisions of, and to consummate,
the Plan, and to execute, enter into, or otherwise make effective all documents arising in
connection therewith, prior to, on, and after the Effective Date. All such actions taken or caused
to be taken shall be, and hereby are, authorized and approved by this Court, such that no further
approval, act, or action need be taken under any applicable law, order, rule, or regulation,
including, without limitation, (a) the incurrence of all obligations contemplated by the Plan and
22
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the making of Distributions and (b) the implementation of all settlements and compromises as set
forth in or contemplated by the Plan.
5.

The Debtors are authorized to make payments required to be made under

the Plan at any time on and after the Effective Date.
6.

Vesting of Assets and Operation as of the Effective Date. Except as

otherwise explicitly provided in the Plan, on the Effective Date, all property comprising the
Estates, including Causes of Action that are not released pursuant to the Plan (including, without
limitation, pursuant to Section 9.04 thereof) or an order of the Bankruptcy Court, whether arising
before or after the Petition Date, including any actions or categories of actions specifically
enumerated in Exhibit E to the Plan Supplement, shall vest in the Reorganized Debtors which, as
Debtors, owned such property or interest in property as of the Effective Date, free and clear of all
Claims, Liens, charges, encumbrances, rights, and Interests. As of and following the Effective
Date, the Reorganized Debtors, or the GUC Trust (as applicable) may operate their businesses
and use, acquire, and dispose of property and settle and compromise Claims, Interests, or Causes
of Action without supervision of the Bankruptcy Court, free of any restrictions of the Bankruptcy
Code or Bankruptcy Rules, other than those restrictions expressly imposed by the Plan or this
Confirmation Order.
7.

Discharge, Releases, Injunctions, Limitations of Liability, and

Exculpation. All discharge, releases, injunctions, limitations of liability, and exculpation
provisions in the Plan, including, without limitation, those in Article IX of the Plan, are fair and
equitable and are in the best interest of the Debtors and all parties-in-interest. Pursuant to the
applicable provisions of the Bankruptcy Code and other applicable law, such provisions shall be
effective and binding on all persons and entities, to the extent provided therein, and are hereby
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approved in their entirety. The Debtor Release set forth in Section 9.04 of the Plan is given for
valuable consideration.
8.

Plan Classification and Treatment. All Claims and Interests shall be,

and hereby are, classified and treated as set forth in the Plan. The Plan’s classification scheme
shall be, and hereby is, approved. The classifications set forth in connection with voting on the
Plan: (a) were set forth on the Ballots solely for purposes of voting to accept or reject the Plan;
(b) do not necessarily represent, and in no event shall be deemed to modify or otherwise affect,
the actual classification of such Claims under the Plan for distribution purposes; (c) may not be
relied upon by any creditor as representing the actual classification of such Claims under the
Plan for distribution purposes; and (d) shall not bind the Debtors, the Reorganized Debtors, the
GUC Trust, the GUC Trustee, or any third-party Distribution Agent. The treatment of Claims
and Interests as provided for in the Plan is approved.
9.

Cancellation of Equity Securities and Related Documents. Except as

otherwise provided in the Plan, on and after the Effective Date, all notes, instruments,
certificates, agreements, indentures, securities, and other documents, in each case evidencing
Interests in Melinta Therapeutics shall be deemed canceled and surrendered without any need for
further action or approval of the Bankruptcy Court or any Holder or other person, and the
obligations of the Debtors or the Reorganized Debtors, as applicable, thereunder or in any way
related thereto shall be deemed terminated.
10.

Substantive Consolidation. In light of the fact that substantive

consolidation will promote a more equitable distribution of the Debtors’ assets, the substantive
consolidation of the Chapter 11 Cases and Estates that comprise the Debtors is in the best
interests of the Debtors’ stakeholders and is appropriate under Bankruptcy Code section 105(a)
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and is hereby approved for distribution purposes only. On the Effective Date, each Claim filed or
to be filed against any Debtor shall be deemed filed only against Melinta Therapeutics and shall
be deemed a single Claim against and a single obligation of Melinta Therapeutics for distribution
purposes only and the claims register shall be updated accordingly without the need for further
Court Order. This limited substantive consolidation effected pursuant to Section 5.01 of the Plan
shall not otherwise affect the rights of any Holder of any Claim, or affect the obligations of any
Debtor with respect to such Claim.
11.

Reorganized Corporate Governance Documents; Dissolution of

Certain Entities. The terms of the corporate governance documents for Reorganized Melinta, as
set forth in the third Plan Supplement (collectively, the “New Corporate Governance
Documents”), and all related documents are approved in all respects. On the Effective Date,
without further approval of this Court, the board of directors or other governing body of any
Debtor or Reorganized Debtor, the stockholders or other equity holders of any Debtor or
Reorganized Debtor, or any other party, each Reorganized Debtor will be and is authorized to
enter into and/or execute the applicable New Corporate Governance Documents and any other
documents or agreements related thereto, perform all of its obligations thereunder, and take such
other actions as any of the stockholders, directors, or responsible officers of such Reorganized
Debtor may determine are necessary, appropriate, or desirable in connection with the
consummation of the transactions contemplated by, or related to, the New Corporate Governance
Documents. On the Effective Date, Rib-X Therapeutics Ltd. shall be deemed dissolved under
applicable law for all purposes without the necessity for any other or further actions to be taken
by or on behalf of such Entities or payments to be made in connection therewith; provided,
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however, the Debtors or the Reorganized Debtors, as applicable, may, but are not required, to
take any actions they determine to be desirable to effectuate the foregoing.
12.

Issuance of the Reorganized Melinta Common Stock. Issuance of the

Reorganized Melinta Common Stock in accordance with the Plan is approved. The Debtors and
the Reorganized Debtors, as applicable, are authorized and empowered, without further approval
of this Court, the board of directors or other governing body of any Debtor or Reorganized
Debtor, the stockholders or other equity holders of any Debtor or Reorganized Debtor, or any
other party, to take such actions and to perform such acts as may be necessary, desirable, or
appropriate to implement the issuance of the Reorganized Melinta Common Stock in accordance
with the Plan and to execute and deliver all agreements, documents, securities, instruments, and
certificates relating thereto. The Reorganized Melinta Common Stock to be issued under the Plan
is hereby deemed issued as of the Effective Date regardless of the date on which it is actually
distributed. All Reorganized Melinta Common Stock issued by the Reorganized Debtors
pursuant to the provisions of the Plan is hereby deemed to be duly authorized, validly issued,
fully paid, and non-assessable, and shall be free and clear of all taxes, Liens, preemptive rights,
subscription rights, and similar rights, other than any rights set forth in the New Corporate
Governance Documents.
13.

Exemption from Registration. The offering, issuance, and distribution of

any securities pursuant to the Plan (including the Reorganized Melinta Common Stock) will be
exempt from the registration requirements of section 5 of the Securities Act and any state or local
laws requiring registration for offer or sale of a security or registration or licensing of an issuer
of, underwriter of, or broker dealing in, a security, in each case, pursuant to section 1145 of the
Bankruptcy Code and any other available exemption from registration, and such securities shall
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be treated as having been issued pursuant to the Plan and section 1145 of the Bankruptcy Code.
In reliance upon these exemptions, the offer, issuance, and distribution of securities pursuant to
the Plan will not be registered under the Securities Act or any applicable state “Blue Sky” laws.
14.

On and after the Effective Date, Reorganized Melinta Therapeutics will be

a private company, and the governance of the Reorganized Debtors, and all documents or
agreements relating thereto, shall be determined by the Supporting Lenders in their sole
discretion and described and included in the Plan Supplement.
15.

As of the Effective Date: (a) any Reorganized Melinta Common Stock

will not be registered under the Securities Act, listed on a national securities exchange, or quoted
in the over-the-counter marketplace; (b) Reorganized Melinta Therapeutics and the other
Reorganized Debtors will not be reporting companies under the Securities Act; (c) Reorganized
Melinta Therapeutics and the other Reorganized Debtors will not be required to, and will not, file
reports or other information with the Securities and Exchange Commission or any other person
or agency; and (d) Reorganized Melinta Therapeutics and the other Reorganized Debtors will not
be required to file monthly operating reports with the Bankruptcy Court after the Effective Date.
16.

Exemption from Certain Transfer Taxes and Recording Fees. To the

fullest extent contemplated by Bankruptcy Code section 1146(a), any transfers of property
pursuant to the Plan or any transfers of property made in connection therewith (whether such
transfers are made by the Debtors, Reorganized Debtors, or other Person) shall not be subject to
any stamp tax or similar tax, and upon entry of this Confirmation Order, the appropriate state or
local governmental officials or agents shall forgo the collection of any such tax or governmental
assessment and accept for filing and recordation any of the foregoing instruments or other
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documents without the payment of any such tax or governmental assessment. The Bankruptcy
Court shall retain specific jurisdiction with respect to these matters.
17.

Utility Deposits. On the Effective Date, the Debtors are authorized to

release any and all funds deposited into any segregated accounts maintained for the benefit of
any utility companies pursuant to any interim or final order of the Court approving the Debtors’
proposed form of adequate assurance of payment for future utility services and granting related
relief.
18.

Continued Effect of Stays, Injunctions, and Trading Procedures.

Unless otherwise provided in the Plan or this Confirmation Order, all injunctions or stays in
effect in the Chapter 11 Cases under Bankruptcy Code sections 105(a) or 362 or any order of this
Court shall remain in full force and effect until the Effective Date. The notice and hearing
procedures for trading in, or claims of worthlessness with respect to, Interests in Melinta
Therapeutics [Docket No. 284], shall remain in full force and effect notwithstanding the
occurrence of the Effective Date.
II.

Unexpired Leases and Executory Contracts
19.

Rejection and Assumption of Executory Contracts and Unexpired

Leases. The Executory Contract and Unexpired Lease provisions of Article VI of the Plan are
approved.
(a)

Upon the occurrence of the Effective Date, each Executory

Contract and Unexpired Lease shall be deemed rejected in accordance with, and subject to,
sections 365 and 1123 of the Bankruptcy Code as of the Effective Date, unless any such
Executory Contract or Unexpired Lease: (i) is listed on the Schedule of Assumed Executory
Contracts contained in the Plan Supplement; (ii) has been previously assumed by the Debtors by
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Final Order of the Bankruptcy Court or has been assumed by the Debtors by order of the
Bankruptcy Court as of the Effective Date, which order becomes a Final Order after the Effective
Date; (iii) is the subject of a motion to assume pending as of the Effective Date; or (iv) is an
Insurance Contract. This Confirmation Order constitutes an order of the Bankruptcy Court
approving such rejections pursuant to sections 365 and 1123 of the Bankruptcy Code as of the
Effective Date. Counterparties to Executory Contracts or Unexpired Leases that are deemed
rejected as of the Effective Date shall have the right to assert any Claim on account of the
rejection of such Executory Contracts or Unexpired Leases subject to compliance with the
requirements of the Plan.
(i)

[Reserved]

(ii)

Rejection Damages Claim Procedures. Unless otherwise

provided by a Bankruptcy Court order, any proofs of Claim asserting Claims arising from the
rejection of the Executory Contracts and Unexpired Leases pursuant to the Plan or otherwise
must be filed with the Claims and Solicitation Agent no later than 30 days after the later of the
Effective Date, the effective date of rejection, or the date notice of such rejection is transmitted
by the Reorganized Debtors, as applicable, to the counterparty to such Executory Contract or
Unexpired Lease. The Reorganized Debtors shall provide the GUC Trustee with a copy of all
notices of rejection transmitted to counterparties as and when transmitted. The Reorganized
Debtors or the GUC Trustee, as applicable, shall be entitled to object to, and seek disallowance
of, any proofs of Claim arising from the rejection of Executory Contracts and Unexpired Leases,
including on the grounds that they were not timely filed and served.
(iii)

Reservation of Rights. Notwithstanding anything herein to

the contrary, prior to the Effective Date, the Debtors may amend their decision with respect to
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the rejection of any Executory Contract or Unexpired Lease, without limiting the Debtors’ right
under paragraph 19(c)(vi) of this Order to amend their decision with respect to certain Executory
Contracts and Unexpired Leases until the earlier of (x) 21 days following the entry of a Final
Order determining the Cure Amount as greater than the amount that had been posited by the
Debtors or the Reorganized Debtors or requiring adequate assurance of future performance in an
amount greater than had been proposed by the Debtors or the Reorganized Debtors or (y)
payment of the Cure Amount.
(b)

Executory Contracts and Unexpired Leases to Be Assumed.

Upon the occurrence of the Effective Date, and subject to paragraph 35, each Executory Contract
that (i) is listed on the Schedule of Assumed Executory Contracts and Unexpired Leases
contained in the Plan Supplement; (ii) has been previously assumed by the Debtors by Final
Order of the Bankruptcy Court or has been assumed by the Debtors by order of the Bankruptcy
Court as of the Effective Date, which order becomes a Final Order after the Effective Date; (iii)
is the subject of a motion to assume pending as of the Effective Date; or (iv) is an Insurance
Contract, shall be deemed assumed, in accordance with, and subject to, sections 105, 365 and
1123 of the Bankruptcy Code as of the Effective Date; provided, however, that no Executory
Contract subject to a timely filed objection to assumption (whether to Cure Amount, adequate
assurance of future performance, or otherwise) pending as of the Effective Date shall be assumed
prior to the resolution of such objection.
(c)

This Confirmation Order is an order of the Bankruptcy Court

approving such assumptions pursuant to sections 105, 365 and 1123 of the Bankruptcy Code as
of the Effective Date. To the extent any provision in any Executory Contract or Unexpired Lease
assumed pursuant to the Plan (including any “change of control” provision) restricts or prevents,
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or purports to restrict or prevent, or is breached or deemed breached by, the Reorganized
Debtors’ assumption of such Executory Contract or Unexpired Lease, then such provision shall
be deemed modified such that the transactions contemplated by the Plan will not entitle the nonDebtor party thereto to terminate such Executory Contract or Unexpired Lease or to exercise any
other default-related rights with respect thereto. Each Executory Contract or Unexpired Lease
assumed pursuant to Article VI of the Plan will revest in and be fully enforceable by the
Reorganized Debtors except as modified by the provisions of the Plan, any order of the
Bankruptcy Court authorizing and providing for its assumption, or applicable law.
(i)

Modifications, Etc. Unless otherwise provided in the Plan,

each Executory Contract or Unexpired Lease that is assumed shall include all modifications,
amendments, supplements, restatements, or other agreements that in any manner affect such
Executory Contract or Unexpired Lease, and all rights related thereto, if any, including all
easements, licenses, permits, rights, privileges, immunities, options, rights of first refusal, and
any other interests, unless any of the foregoing agreements have been previously rejected or
repudiated or are rejected or repudiated pursuant to the Plan. Modifications, amendments,
supplements, and restatements to prepetition Executory Contracts and Unexpired Leases that
have been executed by the Debtors during the Chapter 11 Cases shall not be deemed to alter the
prepetition nature of the Executory Contract or Unexpired Lease, or the validity, priority, or
amount of any Claims that may arise in connection therewith.
(ii)

Proofs of Claim Based on Assumed Contracts or Leases.

Any and all proofs of Claim based on Executory Contracts and Unexpired Leases that have been
assumed or assumed and assigned in the Chapter 11 Cases, including under the Plan, except
proofs of Claim asserting Cure Amounts, pursuant to the order approving such assumption or
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assumption and assignment, including the Sale Order and the Confirmation Order, shall be
deemed Disallowed and expunged from the Claims register as of the Effective Date without any
further notice to or action, order, or approval of the Bankruptcy Court.
(iii)

Cure Proceedings and Payments. Except with respect to

Executory Contracts and Unexpired Leases for which the Cure Amount is zero dollars, or for
which the Cure Amount is in dispute, the Cure Amount shall be satisfied by the Reorganized
Debtors, if any, by payment of the Cure Amount in Cash within 30 days following the
occurrence of the Effective Date or as soon as reasonably practicable thereafter, or on such other
terms as may be ordered by the Bankruptcy Court or agreed upon by the parties to the applicable
Executory Contract or Unexpired Lease without any further notice to or action, order, or
approval of the Bankruptcy Court.
(iv)

Any provisions or terms of the Executory Contracts or

Unexpired Leases to be assumed pursuant to the Plan that are, or may be, alleged to be in default,
shall be satisfied solely by payment of the Cure Amount, or by an agreed-upon waiver of the
Cure Amount. If there is a dispute regarding such Cure Amount, the ability of the Reorganized
Debtors to provide “adequate assurance of future performance” within the meaning of section
365 of the Bankruptcy Code, or any other matter pertaining to assumption, then payment of the
Cure Amount shall occur within 30 days after entry of a Final Order resolving such dispute,
approving such assumption, or as may be agreed upon by the Reorganized Debtors and the
counterparty to the Executory Contract or Unexpired Lease; provided, however, that the
Reorganized Debtors shall have the right either to reject or nullify the assumption of any
Executory Contract or Unexpired Lease within 21 days following the entry of a Final Order
determining the Cure Amount as greater than the amount that had been posited by the
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Reorganized Debtors, or requiring adequate assurance of future performance in an amount
greater than had been proposed by the Reorganized Debtors.
(v)

Assumption of any Executory Contract or Unexpired Lease

pursuant to the Plan or otherwise shall result in the full release and satisfaction of any Cure
Amount, Claims, or defaults, whether monetary or nonmonetary, including defaults of provisions
restricting the change in control or ownership interest composition or other bankruptcy-related
defaults, arising under any assumed Executory Contract or Unexpired Lease at any time prior to
the effective date of assumption, as applicable.
(vi)

Reservation of Rights. Notwithstanding anything to the

contrary herein, prior to the Effective Date, the Debtors may amend their decision with respect to
the assumption of any Executory Contract or Unexpired Lease and provide a new notice
amending the information provided in the applicable notice. In the case of an Executory Contract
or Unexpired Lease designated for assumption that is the subject of a Cure Amount objection
that has not been resolved prior to the Effective Date, the Reorganized Debtors may designate
such Executory Contract or Unexpired Lease for rejection at any time prior to the earlier of (x)
21 days following the entry of a Final Order determining the Cure Amount as greater than the
amount that had been posited by the Debtors or the Reorganized Debtors or requiring adequate
assurance of future performance in an amount greater than had been proposed by the Debtors or
the Reorganized Debtors or (y) payment of the Cure Amount, as set forth in Section 6.03 of the
Plan, and shall promptly thereafter provide such notice of such designation to the GUC Trustee.
(vii)

Related Documents. Except as otherwise provided for in

the Plan, all notes, instruments, certificates, agreements, indentures, mortgages and other
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documents related to Executory Contracts and Unexpired Leases that are rejected pursuant to the
Plan or otherwise shall not be enforceable against the Reorganized Debtors or their property.
(d)

General Reservation of Rights. Neither the exclusion nor

inclusion of any contract or lease on the Schedule of Assumed Executory Contracts and
Unexpired Leases, nor anything contained in the Plan, shall constitute an admission by the
Debtors, the Reorganized Debtors, the Committee, or the GUC Trustee, that any such contract or
lease is in fact an Executory Contract or Unexpired Lease or that the Debtors, the Reorganized
Debtors or the GUC Trustee, or any of their Affiliates, has any liability thereunder. If there is a
dispute regarding whether a contract or lease is or was executory or unexpired at the time of
assumption or rejection, the Reorganized Debtors shall have 45 days following entry of a Final
Order resolving such dispute to alter their treatment of such contract or lease.
20.

Postpetition Contracts and Leases. Contracts and leases entered into

after the Petition Date by the Debtors may be performed by the Reorganized Debtors in the
ordinary course of business in accordance with the terms thereof.
21.

Amendment of Contract Schedules. For the avoidance of doubt, the

Debtors may amend, modify, or supplement the Schedule of Assumed Executory Contracts and
the Schedule of Rejected Executory Contracts from time to time, but only within the timeframes
set forth herein, including, without limitation, in paragraphs 19(a)(iii), 19(c)(iv), 19(c)(vi), and
19(d) hereof.
III.

Bar Dates and Other Deadlines
22.

Administrative Claims Bar Date. Except as otherwise provided herein or

in the Plan and as set forth in Sections 2.02 and 2.03 of the Plan, all requests for payment of an
Administrative Claim must be filed, in substantially the form of the Administrative Claim
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Request Form contained in Exhibit A to the Plan Supplement, with the Claims and Solicitation
Agent and served on counsel for the Debtors and the GUC Trustee no later than the
Administrative Claims Bar Date, which shall be thirty days after the Effective Date of the Plan,
unless otherwise ordered by the Bankruptcy Court (except with respect to (a) Professional
Claims; (b) Administrative Claims Allowed by a Final Order of the Bankruptcy Court on or
before the Effective Date; (c) Administrative Claims that are not Disputed and arose in the
ordinary course of business and were paid or are to be paid in accordance with the terms and
conditions of the particular transaction giving rise to such Administrative Claim;
(d) Restructuring Expenses; or (e) Administrative Claims arising under chapter 123 of title 28 of
the United States Code). Holders of Administrative Claims that are required to, but do not, file
and request payment of such Administrative Claim(s) by the applicable Administrative Claims
Bar Date shall be forever barred, estopped, and enjoined from asserting such Administrative
Claims against the Debtors or their property and such Administrative Claims shall be deemed
disallowed in full as of the Effective Date, absent further order of this Court.
23.

Professional Claims. In accordance with and pursuant to Section 2.03 of

the Plan, the amount of Professional Claims owing to the Professionals will be paid in Cash upon
approval of such Claims by the Bankruptcy Court; provided that, in accordance with Section
2.03 of the Plan, all final requests for payment of Professional Claims must be filed no later than
45 days after the Effective Date; provided, further, that all requests for payment of Professional
Claims shall be made in accordance with the applicable terms of the Order Establishing
Procedures for Interim Compensation and Reimbursement of Expenses of Professionals [Docket
No. 256].
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24.

Distribution Record Date. Notwithstanding anything in the Plan or this

Confirmation Order to the contrary, the Distribution Record Date for determining which Holders
of certain Allowed Claims are eligible to receive distributions under the Plan shall be the
Confirmation Date.
IV.

GUC Trust
25.

GUC Trust Oversight Committee. The appointment of TrialCard Inc.,

Lonza Ltd., and Amplity, Inc. to the GUC Trust Oversight Committee is hereby approved. Each
of the members of the GUC Trust Oversight Committee shall have all rights, powers, duties, and
protections afforded the GUC Trust Oversight Committee and its members under the Plan and
the GUC Trust Agreement. The Oversight Committee shall terminate and be disbanded, with all
members deemed to have resigned therefrom upon the earlier of (a) the payment in full of all
Allowed Class 4 General Unsecured Claims and (b) the termination of the GUC Trust
Agreement in accordance with its terms.
26.

GUC Trust. The formation, rights, powers, duties, structure, obligations,

and other matters pertaining to the GUC Trust shall be governed by Article V of the Plan and the
GUC Trust Agreement (which such agreement shall be substantially in the form of Exhibit B to
the Plan Supplement) is hereby approved. Sean A. Gumbs of FTI Consulting, Inc. is hereby
appointed as the GUC Trustee.
27.

The GUC Trust Oversight Committee shall oversee the GUC Trustee and

the GUC Trustee shall consult with, and seek the consent of, the Oversight Committee as
provided for the in GUC Trust Agreement. In furtherance of and consistent with the purpose of
the GUC Trust, the Plan, and this Confirmation Order, subject to the terms and conditions
contained in the GUC Trust Agreement, in the Plan, or in this Confirmation Order, the GUC
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Trustee shall (a) hold the GUC Trust Assets for the benefit of Beneficiaries (as defined in the
GUC Trust Agreement), and (b) authorize and effectuate distributions of GUC Trust
Distributable Cash, if any, in its commercially reasonable determination (in consultation with the
GUC Trust Oversight Committee). The GUC Trustee shall be responsible for all decisions and
duties with respect to the GUC Trust and the GUC Trust Assets. In all circumstances, the GUC
Trustee shall act in the best interests of all Beneficiaries and in furtherance of the purpose of the
GUC Trust, and shall use commercially reasonable efforts to dispose of the GUC Trust Assets
and to make timely distributions and not unduly prolong the duration of the GUC Trust.
28.

Transfer of GUC Trust Assets. On the Effective Date, (a) the Initial

GUC Trust Funding Amount shall be transferred to the GUC Trust and (b) all GUC Trust Causes
of Action shall be vested in the GUC Trust. The GUC Trust will be administered by the GUC
Trustee subject to the oversight and direction of the GUC Trust Oversight Committee. On the
Effective Date, or as soon as reasonably practical thereafter and provided that the Global
Settlement Term Sheet remains in full force and effect and has not terminated, the Vatera GUC
Trust Contribution shall be transferred to the GUC Trust. The Debtors and the Reorganized
Debtors shall have no direct or indirect control, influence, or authority over the GUC Trust, the
GUC Trustee, or the GUC Trust Oversight Committee or any of their respective decisions. The
GUC Trust shall be a legally separate and distinct Entity from the Debtors or the Reorganized
Debtors. Notwithstanding anything to the contrary herein, the GUC Trust Oversight Committee
and the GUC Trustee shall collectively have the exclusive control over all aspects of the GUC
Trust Causes of Action, including the investigation, prosecution and disposition of same, in
accordance with the terms of the GUC Trust Agreement, and the Reorganized Debtors shall have
no rights, powers or duties with respect to any aspect of any of the GUC Trust Assets.
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29.

The Reorganized Debtors shall reasonably cooperate in good faith with the

GUC Trustee in the administration of the GUC Trust, the parties agreeing, that (a) the GUC
Trustee may make reasonable requests for records and documents held by the Reorganized
Debtors and assistance from individual persons employed by the Reorganized Debtors, in
connection with the GUC Trustee’s pursuit of objections to claims and his administration of the
GUC Trust and the Reorganized Debtors shall provide reasonable cooperation in responding to
such requests, at no cost to the GUC Liquidating Trust; provided, however, that the GUC Trustee
shall use reasonable best efforts to make all such requests within 60 days of the Effective Date,
(b) the Reorganized Debtors are not fiduciaries or agents of the GUC Trust and owe no duties or
obligations to the GUC Trust or the Beneficiaries except as otherwise set forth in the
Confirmation Order, the Plan, or this Agreement, (c) the Reorganized Debtors, by providing
information to the GUC Trustee, shall not be deemed to warrant as to the accuracy or
completeness of any information provided, (d) the GUC Trustee shall reimburse the Reorganized
Debtor for any legal fees reasonably incurred to the extent that a representative of a reorganized
Debtor must provide testimony or otherwise participate in litigation resulting from matters being
defended or pursued by the GUC Trustee, and (e) where the Reorganized Debtors deem one or
more requests for information made by the GUC Trustee to be (i) unreasonable in terms of the
time, effort and expense of the request measured against the benefit to be gained or (ii) made,
without reasonable justification, more than 60 days after the Effective Date, the Reorganized
Debtors may refuse to cooperate with the GUC Trustee (a “Dispute”). If a Dispute occurs under
Section 2.7 of the GUC Trust Agreement, and the GUC Trustee and the Reorganized Debtors
cannot resolve the Dispute without outside assistance, then the Court shall retain jurisdiction to
hear and determine such dispute under Section 2.7 of the GUC Trust Agreement.
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V.

Injunction, Release, and Exculpation Provisions
30.

Discharge of Debtors. Pursuant to section 1141(d) of the Bankruptcy

Code, except as otherwise specifically provided in the Plan or this Confirmation Order, and
effective as of the Effective Date: (a) Confirmation of the Plan discharges the Debtors and the
Reorganized Debtors with respect to all Claims and Interests, whether known or unknown,
foreseen or unforeseen, existing or hereafter arising, at law, in equity, or otherwise, including
any interest accrued on such Claims from and after the Petition Date, against, liabilities of, Liens
on, obligations of, rights against, and Interests in the Debtors or any of their assets or properties,
regardless of whether any property shall have been distributed or retained pursuant to the Plan on
account of such Claims, rights, and Interests, including, but not limited to, Claims and Interests
that arose before the Effective Date and all debts of the kind specified in sections 502(g), 502(h),
or 502(i) of the Bankruptcy Code, in each case whether or not (i) a proof of Claim or Interest
based upon such Claim, debt, right, or Interest is filed or deemed filed under section 501 of the
Bankruptcy Code, (ii) a Claim or Interest based upon such Claim, debt, right, or Interest is
Allowed under section 502 of the Bankruptcy Code, or (iii) the Holder of such a Claim, right, or
Interest accepted the Plan; (b) the Plan shall bind all Holders of Claims and Interests
notwithstanding whether any such Holders failed to vote to accept or reject the Plan or voted to
reject the Plan; (c) the Debtors and the Reorganized Debtors shall be released in full from all
Claims and Interests, and the Debtors and the Reorganized Debtors’ liability with respect thereto
shall be extinguished completely, including any liability of the kind specified under section
502(g) of the Bankruptcy Code; and (d) all Entities shall be precluded from asserting against the
Debtors, the Estates, or the Reorganized Debtors, their successors and assigns, and their assets
and properties any other Claims, Interests, or obligations based upon any documents,
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instruments, or any act or omission, transaction, or other activity of any kind or nature that
occurred prior to the Effective Date. This Confirmation Order is a judicial determination of the
discharge of all Claims against and Interests in the Debtors, subject to the occurrence of the
Effective Date.
31.

Debtor Release.
(a)

As of the Effective Date, except for the rights, if any, that remain

in effect from and after the Effective Date to enforce the Plan and the Definitive Documents, for
good and valuable consideration, the adequacy of which is hereby confirmed, including, without
limitation, the service of the Released Parties to facilitate the reorganization of the Debtors and
the implementation of the Restructuring, and except as otherwise provided in the Plan or in this
Confirmation Order, the Released Parties, in all capacities, will be deemed forever released, to
the maximum extent permitted by law, by the Debtors, the Reorganized Debtors, the Estates, all
affiliates or subsidiaries managed or controlled by the foregoing, and each of their predecessors,
successors and assigns, subsidiaries, and affiliates, and all of their respective current and former
officers, directors, principals, shareholders, members, partners, employees, agents, advisory
board members, financial advisors, attorneys, accountants, investment bankers, consultants,
representatives, and other professionals, and such persons’ respective heirs, executors, estates,
servants, and nominees, from any and all Claims, Interests, or Causes of Action whatsoever,
including any derivative Claims, asserted or that could have been asserted on behalf of a Debtor,
whether known or unknown, foreseen or unforeseen, existing or hereafter arising, at law, in
equity, or otherwise, that such Entity would have been legally entitled to assert (whether
individually or collectively), based on, relating to, or arising from, in whole or in part, directly or
indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations, or business
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of the Debtors, the Restructuring (as defined in the Restructuring Support Agreement), the
Chapter 11 Cases, the purchase, transfer, sale, or rescission of the purchase or sale of any
security of the Debtors or the Reorganized Debtors, the making of any loan to the Debtors or the
Reorganized Debtors, any royalty arrangement with any Debtor, the subject matter of, or the
transactions or events giving rise to, any Claim or Interest that is treated in the Plan, the business
or contractual arrangements between any Debtor and any Released Party, the restructuring of
Claims and Interests before or during the Chapter 11 Cases, the negotiation, formulation,
preparation, or consummation of the Plan, the Term Sheet, the Restructuring Support Agreement,
the Definitive Documents, or any related agreements, instruments, or other documents, or the
solicitation of votes with respect to the Plan, in all cases based upon any act or omission,
transaction, agreement, event, or other occurrence taking place on or before the Effective Date;
provided that nothing in the Plan shall be construed to release the Released Parties from willful
misconduct or actual fraud as determined by a Final Order; provided, further, that, on or
promptly following the Effective Date, the Debtors and MedCo shall dismiss with prejudice all
claims pending against one another and their current and former directors and officers and all
claims asserted by the Debtors in any pending litigation against MedCo (and their current and
former directors and officers, to the extent applicable) shall be released; provided, further, that
the dismissal shall not impair MedCo’s ability to assert and liquidate a prepetition general
unsecured claim, solely against the Debtors, with respect to any such pending claims, subject to
the terms of the subordination set forth in Section 5.04 of the Plan. Notwithstanding the
foregoing, no claim of the Debtors against any former employee of the Debtors on account of
such former employee’s failure to return any amount awarded to him or her pursuant to the

41

A-341

Case 1:20-cv-00600-MN
Case 19-12748-LSS
Document Doc
26-1520
FiledFiled
11/30/20
04/11/20
PagePage
342 of
42518
of 56
PageID #: 1600

Debtors’ prepetition employee bonus and retention plan in accordance with the terms of the
applicable letter agreement governing the same is released pursuant to Section 9.04 of the Plan.
(b)

Entry of this Confirmation Order constitutes the Bankruptcy

Court’s approval, pursuant to Bankruptcy Rule 9019, of the Debtor Release, which includes by
reference each of the related provisions and definitions contained in the Plan, and further, shall
constitute the Bankruptcy Court’s finding that the Debtor Release is: (i) in exchange for the good
and valuable consideration provided by the Released Parties; (ii) a good-faith settlement and
compromise of the claims released by the Debtor Release; (iii) in the best interests of the Debtors
and all Holders of Claims and Interests; (iv) fair, equitable, and reasonable; (v) given and made
after due notice and opportunity for hearing; and (vi) a bar to any of the Debtors or the
Reorganized Debtors or their respective Estates or the GUC Trustee asserting any claim, Cause
of Action, or liability related thereto, of any kind whatsoever, against any of the Released Parties
or their property, released pursuant to the Debtor Release.
32.

Third-Party Release.
(a)

As of the Effective Date, the Releasing Parties conclusively,

absolutely, unconditionally, irrevocably, and forever release (and each entity so released shall be
deemed released by the Releasing Parties) the Released Parties, in all capacities, and their
respective property from any and all Claims, Interests, obligations, rights, suits, damages, causes
of action, remedies, and liabilities whatsoever, including any derivative claims asserted or
assertable on behalf of the Debtors, the Reorganized Debtors, or their Estates, any Claims or
causes of action asserted on behalf of any Holder of any Claim or any Interest or that any Holder
of a Claim or an Interest would have been legally entitled to assert, whether known or unknown,
foreseen or unforeseen, existing or hereinafter arising, at law, in equity, or otherwise, that such
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Releasing Party would have been legally entitled to assert in their own right (whether
individually or collectively), based on or relating to, or in any manner arising prior to the
Effective Date from, in whole or in part, directly or indirectly, in any manner whatsoever, the
Debtors, the assets, liabilities, operations, or business of the Debtors, the Restructuring (as
defined in the Restructuring Support Agreement), the Chapter 11 Cases, or the Restructuring
Support Agreement, the purchase, sale, transfer, or rescission of any debt, security, asset, right,
or interest of the Debtors or the Reorganized Debtors, the making of any loan to the Debtors or
the Reorganized Debtors, any royalty arrangement with any Debtor, the subject matter of, or the
transactions or events giving rise to, any Claim against or Interest in the Debtors that is treated in
the Plan, the business or contractual arrangements between any Debtor and any Released Party,
the negotiation, formulation, or preparation of the Restructuring documents or related
agreements, instruments, or other documents, including the Plan, the Term Sheet, the
Restructuring Support Agreement, the Definitive Documents (as defined in the Restructuring
Support Agreement), or any related agreements or instruments, or the solicitation of votes with
respect to the Plan, or any other act or omission, transaction, agreement, event, or other
occurrence taking place on or before the Effective Date; provided that nothing in the Plan shall
be construed to release the Released Parties from any claims based upon willful misconduct or
intentional fraud as determined by a Final Order.
(b)

Entry of this Confirmation Order constitutes the Bankruptcy

Court’s approval of the Third-Party Release, which includes by reference each of the related
provisions and definitions contained in the Plan, and further, shall constitute the Bankruptcy
Court’s finding that the Third-Party Release is (i) given and made after due notice and
opportunity for hearing; (ii) consensual as to all Releasing Parties due to such parties’ acceptance
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of the Plan or lack of objection to or failure to opt out of the Third-Party Release; and (iii) a bar
to any of the Releasing Parties asserting any claim, Cause of Action, or liability related thereto,
of any kind whatsoever, against any of the Released Parties or their property released pursuant to
the Third-Party Release.
(c)

Notwithstanding any language to the contrary contained in the

Disclosure Statement, Plan and/or this Confirmation Order, this release shall not (i) preclude the
United States Securities and Exchange Commission (“SEC”) from enforcing its police or
regulatory powers; or, (ii) operate to release any claims or causes of action held directly (but not
derivatively) by the SEC against any non-Debtor person or non-Debtor entity.
33.

Exculpation and Limitation of Liability. To the maximum extent

permitted by applicable law, no Exculpated Party will have or incur, and each Exculpated Party
is hereby released and exculpated from, any claim, obligation, suit, judgment, damage, demand,
debt, right, cause of action, remedy, loss, and liability for any claim in connection with or arising
out of the administration of the Chapter 11 Cases; the negotiation and pursuit of the
Restructuring (as defined in the Restructuring Support Agreement), the Disclosure Statement, the
Restructuring Support Agreement, the Plan, or the solicitation of votes for, or confirmation of,
the Plan; the funding or consummation of the Plan; the Debtors’ sales and marketing process, the
Bidding Procedures, the Bidding Procedures Motion, and the Bidding Procedures Order; the
occurrence of the Effective Date; the administration of the Plan or the property to be distributed
under the Plan; the issuance of securities under or in connection with the Plan; or the transactions
in furtherance of any of the foregoing, except for fraud or willful misconduct, as determined by a
Final Order. This exculpation will be in addition to, and not in limitation of, all other releases,
indemnities, exculpations, and any other applicable law or rules protecting such Exculpated
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Parties from liability, and this exculpation is not intended to, and shall not, limit the releases
given by the Releasing Parties or to the Released Parties under the Plan. Notwithstanding Section
1.54 of the Plan, no Exculpated Party shall be exculpated for conduct after the Effective Date.
34.

Injunction.
(a)

Upon entry of this Confirmation Order, all persons acting in any

capacity, including all Holders of Claims and Interests and their respective present or former
employees, agents, officers, directors, principals, and affiliates, shall be enjoined from taking any
actions to interfere with the implementation or consummation of the Plan and the Restructuring
(as defined in the Restructuring Support Agreement) in relation to any Claim, Interest, security
or agreement, or Cause of Action that is extinguished, discharged, cancelled, surrendered or
released pursuant to the Plan
(b)

Except as expressly provided in the Plan, this Confirmation Order,

or a separate order of the Bankruptcy Court or as agreed to by the Debtors and a Holder of a
Claim against or Interest in a Debtor, all Entities that have held, hold, or may hold Claims
against or Interests in the Debtors whether or not such parties have voted to accept or reject the
Plan and other parties-in-interest, along with their respective present or former employees,
agents, officers, directors, principals, and affiliates are permanently enjoined, on and after the
Effective Date, solely with respect to any Claim, Interest, security or agreement, or Cause of
Action that is extinguished, discharged, cancelled, surrendered or released pursuant to the Plan,
from (i) commencing, conducting, or continuing in any manner, directly or indirectly, any suit,
action, or other proceeding of any kind (including, without limitation, any proceeding in a
judicial, arbitral, administrative, or other forum) against or affecting the Released Parties or the
property of any of the Released Parties, (ii) enforcing, levying, attaching (including, without
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limitation, any prejudgment attachment), collecting, or otherwise recovering by any manner or
means, whether directly or indirectly, any judgment, award, decree, or order against the Released
Parties or the property of any of the Released Parties, (iii) creating, perfecting, or otherwise
enforcing in any manner, directly or indirectly, any encumbrance of any kind against the
Released Parties or the property of any of the Released Parties, (iv) asserting any right of setoff,
directly or indirectly, against any obligation due the Released Parties or the property of any of
the Released Parties, except as contemplated by the Plan; and (v) acting or proceeding in any
manner, in any place whatsoever, that does not conform to or comply with the provisions of the
Plan.
(c)

The injunctions in the Plan shall extend to any successors of the

Debtors and the Reorganized Debtors and their respective property and interests in property.
VI.

Objections
35.

United States of America. Notwithstanding any provision to the contrary

in the Plan, this Order, or any Plan documents (collectively, “Documents”):
(a)

Solely as to the United States, nothing in the Documents shall: (1)

discharge, release, enjoin, impair or otherwise preclude (a) any liability to the United States that
is not a “claim” within the meaning of section 101(5) of the Bankruptcy Code (“claim”), (b) any
claim of the United States arising after the Confirmation Date, or (c) any liability of any entity or
person under police or regulatory statutes or regulations to any Governmental Unit (as defined by
section 101(27) of the Bankruptcy Code) as the owner, lessor, lessee or operator of property or
rights to property that such entity owns, operates or leases after the Confirmation Date; (2)
release, nullify, preclude or enjoin the enforcement of any police or regulatory power; (3) expand
the scope of Bankruptcy Code Section 525; (4) pursuant to Bankruptcy Code Sections 105, 365
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and 1123, authorize the assumption, sale, assignment or other transfer of any federal (i) grants,
(ii) grant funds, (iii) contracts, (iv) property, including, but not limited to, intellectual property
and patents, (v) leases, (vi) agreements or other interests of the federal government (collectively,
“Federal Interests”) without compliance by the Debtors and the Reorganized Debtors with all
terms of the Federal Interests and with all applicable non-bankruptcy law; (5) be interpreted to
set cure amounts or to require the United States to novate, approve or otherwise consent to the
assumption, transfer or assignment of any Federal Interests; (6) authorize the assumption,
transfer or assignment of any governmental police or regulatory (i) license, (ii) permit, (iii)
registration, (iv) authorization or (v) approval, or the discontinuation of any obligation
thereunder, without compliance with all applicable legal, requirements, obligations and
approvals under non-bankruptcy laws; (7) confer exclusive jurisdiction to the Bankruptcy Court
with respect to the Federal Interests, claims, liabilities and Causes of Action, except to the extent
set forth in 28 U.S.C. § 1334 (as limited by any other provisions of the United States Code); (8)
waive, alter or otherwise limit the United States’ property rights with respect to the Federal
Interests, including, but not limited to, inventory, patents, intellectual property, licenses, and
data; (9) release, exculpate, enjoin, impair or discharge any non-Debtor from any claim, liability,
suit, right or Cause of Action of the United States; (10) cause a late filed claim of the United
States to be disallowed pursuant to the Plan if it would otherwise be allowed pursuant to the
Bankruptcy Code, the Federal Rules of Bankruptcy Procedure or applicable law, without
prejudice to the right of the Debtors, the Reorganized Debtors, and/or the GUC Trust to object to
any claim of the United States on any appropriate ground, including that it is late filed; (11)
affect any setoff or recoupment rights of the United States and such rights are preserved; (12)
require the United States to file an administrative claim in order to receive payment for any
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liability described in Section 503(b)(1)(B) and (C) pursuant to Section 503(b)(1)(D) of the
Bankruptcy Code; (13) constitute an approval or consent by the United States without
compliance with all applicable legal requirements and approvals under non-bankruptcy law; (14)
be construed as a compromise or settlement of any liability, claim, Cause of Action or interest of
the United States; (15) expand or limit the scope of Section 502 of the Bankruptcy Code with
respect to the claims of the United States; or (16) cause the filing of any claim, including, but not
limited to, amended claims, by the United States to be automatically disallowed and expunged on
or after the Effective Date.
(b)

Administrative expense claims of the United States allowed

pursuant to the Plan or the Bankruptcy Code shall accrue interest and penalties as provided by
non-bankruptcy law until paid in full to the extent such interest and penalties are allowed
pursuant to the Bankruptcy Code. To the extent the Priority Tax Claims of the United States
(including any penalties, interest or additions to tax entitled to priority under the Bankruptcy
Code) allowed pursuant to the Bankruptcy Code or the Plan are not paid in full in cash on the
Effective Date, then such Priority Tax Claims shall accrue interest commencing on the Effective
Date at the rate set forth in Section 511 of the Bankruptcy Code. Moreover, nothing shall effect a
release, injunction or otherwise preclude any claim whatsoever against any Debtor or any of the
Debtors’ Estates (but, for the avoidance of doubt, not against any Reorganized Debtor) by or on
behalf of the United States for any liability arising a) out of pre-petition or post-petition tax
periods for which a return has not been filed or b) as a result of a pending audit or audit that may
be performed with respect to any pre-petition or post-petition tax period. Further, nothing shall
enjoin the United States from amending any claim against any Debtor or any of the Debtors’
Estates with respect to any tax liability a) arising out of pre-petition or post-petition tax periods
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for which a tax return has not been filed or b) from a pending audit or audit that may be
performed with respect to any pre-petition or post-petition tax period. Any liability arising a) out
of pre-petition or post-petition tax periods for which a return has not been filed or b) as a result
of a pending audit or audit which may be performed with respect to any pre-petition or postpetition tax period shall be paid in accordance with 1129(a)(9)(A) and (C) of the Bankruptcy
Code. Without limiting the foregoing but for the avoidance of doubt, nothing contained in the
Documents shall be deemed to bind the United States to any characterization of any transaction
for tax purposes or to determine the tax liability of any person or entity, including, but not
limited to, the Debtors and the Reorganized Debtors, nor shall the Documents be deemed to have
determined the federal tax treatment of any item, distribution, or entity, including the federal tax
consequences of the Plan, nor shall anything in the Documents be deemed to have conferred
jurisdiction upon the Bankruptcy Court to make determinations as to federal tax liability and
federal tax treatment except as provided under Section 505 of the Bankruptcy Code.
(c)

The federal contract identified in the Debtors’ Schedule of

Eliminated Agreements [Docket No. 452-1] (the “Schedule of Eliminated Agreements”) as the
Biomedical Advanced Research and Development Authority (BARDA) - Contract
HHSO100201400002C (Vabomere) (the “BARDA Agreement”) is deemed removed from the
Schedule of Eliminated Agreements and shall be treated as an expired, non-executory contract
and neither assumed nor rejected. Without limiting the foregoing but for the avoidance of doubt,
notwithstanding any provision to the contrary in the Documents, the Debtors will not seek to
reject a federal contract without giving notice to the federal party to the contract and the United
States Attorney for the District of Delaware. Any federal contract rejected by the Debtors shall
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not be subject to Article VI, Section 6.02(a) of the Plan and shall be treated in accordance with
the applicable provisions of the Bankruptcy Code.
36.

Cigna. For the avoidance of doubt, all of the Employee Benefits

Agreements, as defined in the Objection of Cigna to Supplemental Notice of Proposed
Assumption of Certain Executory Contracts [Docket No. 457] filed by Cigna Health and Life
Insurance Company, et al. (“Cigna Objection”) are deemed Insurance Contracts for purposes of
the Plan and Section 6.05 thereof, and this paragraph 36, together with Section 6.05 of the Plan,
fully resolves the Cigna Objection.
37.

McKesson. The Core Distribution Agreement between McKesson

Corporation and Melinta Therapeutics, Inc. dated as of October 5, 2017 ( the “Distribution
Agreement”), which includes and incorporates the McKesson Supplier Terms & Conditions
(“STC”, which together with the Distribution Agreement constitute the “McKesson Assumed
Agreement”) shall be assumed as of the Effective Date subject to the proviso set forth in this
paragraph and without any cash cure payment obligation; provided, however, that
notwithstanding anything to the contrary in the Plan or this Order, any rights of McKesson (as
that term is defined in the STC) to “set-off, recoup, deduct and apply” pursuant to Section 2.C of
the STC due under the Debtors’ agreements with McKesson Corporation, CoverMyMeds LLC,
or NDCHealth Corporation d/b/a RelayHealth shall pass through to the Reorganized Debtors and
survive assumption so that nothing in the Plan, this Order, or 11 U.S.C. § 365 shall affect the
parties’ rights or obligations with respect thereto. The parties’ rights are expressly reserved with
respect to whether McKesson (as that term is defined in the STC) had, has, or will have any valid
and enforceable rights under the McKesson Assumed Agreement to “set-off, recoup, deduct and
apply,” such that McKesson’s ability to assert such rights is preserved as well as the Debtors’
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and Reorganized Debtors’ rights to contest any such assertion by McKesson. The inclusion of
this paragraph in this Order resolves in its entirety McKesson Corporation’s (1) Objection To
Cure Amount Set Forth In Notice Of Proposed Assumption Of Certain Executory Contracts; And
(2) Limited Objection To Confirmation Of First Amended Plan Of Reorganization [Docket No.
458].
38.

CyDex. Notwithstanding anything in the Plan (including the Plan

Supplement) or this Order to the contrary, the License (as defined in the Limited Objection and
Reservation of Rights of CyDex Pharmaceuticals, Inc. to Debtors' Notice of Proposed
Assumption and Assignment of Certain Executory Contracts [Docket No. 361]) is not assumed
pursuant to the Plan or this Order. The Debtors will not seek to assume the Cydex License except
by motion, upon notice to CyDex Pharmaceuticals, Inc. (“CyDex”). The CyDex License, if
assumed by motion, shall not be subject to the provisions of the Plan governing (directly or
indirectly) the assumption of Executory Contracts or the corollary provisions of this Order and
shall instead be treated in accordance with the applicable provisions of the order, if any,
approving assumption of the CyDex License. The Debtors’ right to file any such assumption
motion, and CyDex’s right to oppose any such assumption motion, are preserved. In the event of
rejection of the CyDex License, section 6.02(a) of the Plan and the corresponding provisions of
the Confirmation Order shall not apply to the CyDex License. The Debtors will proceed by
notice of rejection with a reasonable opportunity for CyDex to object, and the rights of the
parties as to the effect of rejection are preserved.
VII.

Notice and Other Provisions
39.

Notice of Confirmation Order and Occurrence of Effective Date. The

Reorganized Debtors shall file with this Court a notice of the occurrence of the Effective Date
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within a reasonable time after the conditions in Section 10.02 of the Plan have been satisfied or
waived pursuant to Section 10.03 of the Plan. The Reorganized Debtors shall serve notice of
entry of this Confirmation Order and occurrence of the Effective Date pursuant to Bankruptcy
Rules 2002(f)(7), 2002(k), and 3020(c), on (a) known Holders of Claims and Interests, (b) parties
that requested notice in accordance with Bankruptcy Rule 2002, and (c) all other parties included
in the Debtors’ creditor and notice party matrix, by causing a notice of this Confirmation Order
and the occurrence of the Effective Date in substantially the form of the notice annexed hereto as
Exhibit B (the “Notice of Effective Date”), which form is hereby approved, to be delivered to
such parties by first class mail, postage prepaid. The Notice of Effective Date shall also be
published in the national and international editions of The New York Times or The Wall Street
Journal. Notice need not be given or served under the Bankruptcy Code, the Bankruptcy Rules,
or this Confirmation Order to any Entity to whom the Debtors mailed a notice of the Bar Date or
Confirmation Hearing, but received such notice returned marked “undeliverable as addressed,”
“moved—left no forwarding address,” “forwarding order expired,” or similar reason, unless the
Debtors have been informed in writing by such Person of that Person’s new address. The notice
described herein is adequate and appropriate under the particular circumstances of the Chapter
11 Cases, and no other or further notice is necessary.
40.

[Reserved]

41.

Restructuring Expenses. Subject to the Cash Collateral Order, including

the payment procedures set forth therein, on the Effective Date, and otherwise in accordance
with the terms of any applicable fee letters and court orders during the pendency of the Chapter
11 Cases, the Reorganized Debtors shall pay in full in Cash all outstanding Restructuring
Expenses not previously paid pursuant to an order of the Bankruptcy Court in accordance with
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the terms of the applicable engagement letters entered into or acknowledged by the Debtors or
other applicable arrangements, without the need for any application or notice to or approval by
the Bankruptcy Court, and all such Restructuring Expenses shall be invoiced on or before the
Effective Date.
42.

Plan Modifications. Subject to certain restrictions and requirements set

forth in section 1127 of the Bankruptcy Code and Bankruptcy Rule 3019 (as well as those
restrictions on modifications set forth in the Plan) and any consent rights as set forth therein, the
Debtors expressly reserve their respective rights to revoke or withdraw or to alter, amend, or
modify the Plan with respect to each Debtor, one or more times after Confirmation, and, to the
extent necessary, may initiate proceedings in the Bankruptcy Court to so alter, amend or modify
the Plan after Confirmation, or remedy any defect or omission or reconcile any inconsistencies in
the Plan, the Disclosure Statement, or this Confirmation Order, in such matters as may be
necessary to carry out the purposes and intent of the Plan.
43.

Failure to Consummate Plan and Substantial Consummation. If the

Effective Date does not occur, then the Plan, any settlement or compromise embodied in the Plan
(including the Global Settlement and the fixing or limiting to an amount certain Claims or Class
of Claims or the allocation of the distributions to be made thereunder), the assumption or
rejection of Executory Contracts or Unexpired Leases effected by the Plan, and any document or
agreement executed pursuant to the Plan shall be null and void in all respects. In such event,
nothing contained in the Plan or in the Disclosure Statement, nothing in the Global Settlement
Term Sheet, and no acts taken in preparation for consummation of the Plan, shall be deemed to
constitute a waiver or release of any Claims, Interests, or Causes of Action by or against the
Debtors or any other Entity, to prejudice in any manner the rights and defenses of the Debtors,
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the Holder of a Claim or Interest, or any Entity in any further proceedings involving the Debtors,
or to constitute an admission, acknowledgement, offer, or undertaking of any sort by the Debtors
or any other Entity.
44.

Dissolution of Statutory Committees. On the Effective Date, any

statutory committee appointed in the Chapter 11 Cases, including the Creditors’ Committee,
shall dissolve, and the members thereof shall be released from all rights and duties from or
relating to the Chapter 11 Cases in accordance with Section 12.04 of the Plan; provided,
however, that the Creditors’ Committee will stay in existence solely for the limited purpose of
filing and prosecuting final fee applications.
45.

Disclosure Statement Supplement. The Disclosure Statement

Supplement is approved in all respects pursuant to Bankruptcy Code section 1125 and
Bankruptcy Rule 3017.
46.

Exhibits. Each reference to a document, agreement, or summary

description that is in the form attached as an Exhibit to the Plan in this Confirmation Order or in
the Plan shall be deemed to be a reference to such document, agreement or summary description
in substantially the form of the latest version of such document, agreement or summary
description filed with the Court (whether filed as an attachment to the Plan or filed separately).
47.

Plan and Confirmation Order Nonseverable. The provisions of this

Confirmation Order and the provisions of the Plan are hereby deemed nonseverable.
48.

Plan Confirmed in Entirety. The failure to specifically include any

particular provision of the Plan in this Confirmation Order will not diminish the effectiveness of
such provision, it being the intent of this Court that the Plan be by this Confirmation Order
confirmed in its entirety.
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49.

Confirmation Order Supersedes. Except as expressly provided in the

Plan or this Confirmation Order, it is hereby ordered that this Confirmation Order shall
supersede any orders of this Court issued prior to the Confirmation Date that may be inconsistent
with this Confirmation Order.
50.

Governmental Approvals Not Required. Subject to paragraph 35 of this

Confirmation Order, this Confirmation Order shall constitute all approvals and consents
required, if any, by the laws, rules, or regulations of any state or any other governmental
authority with respect to the implementation or consummation of the Plan and any documents,
instruments, or agreements, and any amendments or modifications thereto, and any other acts
referred to in or contemplated by the Plan, the Disclosure Statement, and any documents,
instruments, or agreements, and any amendments or modifications thereto.
51.

Conflicts Between Confirmation Order and Plan. The provisions of the

Plan and of this Confirmation Order shall be construed in a manner consistent with each other so
as to effect the purposes of each. If there is determined to be any inconsistency between any Plan
provision and any provision of this Confirmation Order that cannot be so reconciled, then, solely
to the extent of such inconsistency, the provisions of this Confirmation Order shall control.
52.

Retention of Jurisdiction. Notwithstanding the occurrence of the

Effective Date, this Court shall retain exclusive jurisdiction over all matters arising out of, and
related to, the Chapter 11 Cases, the Plan, the Global Settlement, and the GUC Trust Agreement
(without prejudice to the rights, if any, of any party-in-interest to seek to withdraw the
bankruptcy reference pursuant to 28 U.S.C. § 157(d) and related law with respect to any issue or
proceeding subject to mandatory or discretionary withdrawal) to the fullest extent permitted by
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law, including, among other things, jurisdiction over the matters set forth in Article XI of the
Plan.
53.

Enforceability of Plan. Pursuant to Bankruptcy Code sections 1123(a),

1141(a), and 1142, and the provisions of this Confirmation Order, the Plan shall be, and hereby
is, valid, binding, and enforceable, notwithstanding any otherwise applicable non-bankruptcy
law. The Debtors are authorized to take all actions necessary or appropriate to, enter into, amend,
modify, implement, and consummate, as necessary, all agreements or documents created under
or arising in connection with the Plan, without further order of this Court, in accordance with the
provisions of the Plan, and only consistent therewith.
54.

Final Order. Notwithstanding the stay contemplated by Bankruptcy Rule

3020(e) and except as otherwise provided in Bankruptcy Code section 1141(d), immediately
after entry of this Confirmation Order, the Plan shall be binding upon and inure to the benefit of
the Debtors, all present and former Holders of Claims and Interests, whether or not such Holders
shall receive or retain any property or interest in property under the Plan, and their respective
successors and assigns, including, but not limited to, the Reorganized Debtors, any and all nonDebtor parties to an Executory Contract or Unexpired Lease, and all other parties-in-interest in
the Chapter 11 Cases. Accordingly, as permitted by Bankruptcy Rule 3020(e), the fourteen (14)
day period provided by such rule is hereby waived in its entirety.

Dated: April 11th, 2020
Wilmington, Delaware
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LAURIE SELBER SILVERSTEIN
UNITED STATES BANKRUPTCY JUDGE

A-356

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1520-1
Filed 11/30/20
Filed 04/11/20
Page 357
Page
of 1518
of 70
PageID #: 1615

EXHIBIT A
Modified Amended Joint Plan of Reorganization of Melinta Therapeutics, Inc.
and Its Debtor Affiliates
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Chapter 11

MELINTA THERAPEUTICS, INC., et al.,

Case No. 19-12748 (LSS)

Debtors.1

Jointly Administered

MODIFIED AMENDED JOINT CHAPTER 11 PLAN OF
REORGANIZATION OF MELINTA THERAPEUTICS,
INC. AND ITS DEBTOR AFFILIATES
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
Joseph O. Larkin (I.D. No. 4883)
Jason M. Liberi (I.D. No. 4425)
920 North King Street
Wilmington, Delaware 19801
Telephone: (302) 651-3000
Fax: (302) 651-3001

MCDERMOTT WILL & EMERY
David R. Hurst (I.D. No. 3743)
The Nemours Building
1007 North Orange Street, 4th Floor
Wilmington, Delaware 19801
Telephone: (302) 485-3900
Fax: (302) 351-8711

– and –
Ron E. Meisler
Albert L. Hogan III
Christopher M. Dressel
155 North Wacker Drive
Chicago, Illinois 60606-1720
Telephone: (312) 407-0700
Fax: (312) 407-0411
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Dated: March 31, 2020
Wilmington, Delaware
1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta Therapeutics,
Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262); Melinta Subsidiary
Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation (1077). The address
of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New Jersey 07960.
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INTRODUCTION
Melinta Therapeutics, Inc. and its debtor affiliates in the above-captioned chapter 11
cases jointly propose this modified amended chapter 11 plan of reorganization. Although
proposed jointly for administrative purposes, the Plan constitutes a separate Plan for each Debtor
for the resolution of outstanding Claims against, and Interests in, such Debtor. Capitalized terms
used and not otherwise defined herein shall have the meanings ascribed to such terms in
Article I.A hereof or the Bankruptcy Code or Bankruptcy Rules. Holders of Claims and Interests
should refer to the Disclosure Statement for a discussion of the Debtors’ history, business, assets,
and operations, as well as a summary and description of the Plan and certain related matters. The
Debtors are the proponents of the Plan within the meaning of section 1129 of the Bankruptcy
Code.
ALL HOLDERS OF CLAIMS WHO ARE ELIGIBLE TO VOTE ON THIS PLAN ARE
ENCOURAGED TO READ THE PLAN AND THE DISCLOSURE STATEMENT
(INCLUDING ALL EXHIBITS THERETO) IN THEIR ENTIRETIES BEFORE
VOTING TO ACCEPT OR REJECT THIS PLAN.
ARTICLE I
DEFINED TERMS, RULES OF INTERPRETATION, AND COMPUTATION OF TIME
A.

Defined Terms.

As used in this Plan, capitalized terms have the meanings set forth below.
1.1
“Administrative Claim” means a Claim for costs and expenses of
administration of the Debtors’ Estates pursuant to sections 503(b), 507(a)(2), 507(b), or
1114(e)(2) of the Bankruptcy Code, including: (a) the actual and necessary costs and expenses
incurred after the Petition Date and through the Effective Date of preserving the Estates and
operating the business of the Debtors (such as wages, salaries or commissions for services and
payments for goods and other services and leased premises); (b) Professional Claims; (c)
Restructuring Expenses; and (d) all fees and charges assessed against the Estates under chapter
123 of title 28 of the United States Code.
1.2
“Administrative Claim Bar Date” means the deadline for filing requests
for payment of Administrative Claims, which shall be 30 days after the Effective Date, unless
otherwise ordered by the Bankruptcy Court, and except with respect to (a) Professional Claims;
(b) Administrative Claims Allowed by a Final Order of the Bankruptcy Court on or before the
Effective Date; (c) Administrative Claims that are not Disputed and arose in the ordinary course
of business and were paid or are to be paid in accordance with the terms and conditions of the
particular transaction giving rise to such Administrative Claim; (d) Restructuring Expenses; or
(e) Administrative Claims arising under chapter 123 of title 28 of the United States Code.
1.3
“Administrative Claim Request Form” means the form to be included in
the Plan Supplement for submitting Administrative Claim requests.
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1.4

“Affiliate” has the meaning set forth in section 101(2) of the Bankruptcy

Code.
1.5
“Allowed” means (a) any Claim or Interest against the Debtors that has
been listed by the Debtors in the Schedules, as such Schedules may be amended by the Debtors
from time to time in accordance with Bankruptcy Rule 1009, as liquidated in amount and not
disputed or contingent and for which no contrary proof of Claim has been filed, (b) any Claim or
Interest listed on the Schedules or included in a timely filed proof of Claim, as to which no
objection to allowance has been, subsequently is, or is intended to be interposed in accordance
with this Plan by the Debtors, the Reorganized Debtors, the Committee, the GUC Trustee, or the
Plan Administrator (as applicable), or any Supporting Lender, or prior to the expiration of such
other applicable period of limitation fixed by the Bankruptcy Code, the Bankruptcy Rules, or the
Bankruptcy Court, or as to which any objection has been determined by a Final Order to the
extent such Final Order is in favor of the respective Holder, (c) any Claim or Interest expressly
allowed by the Plan, or (d) any Claim or Interest expressly allowed by a Final Order.
1.6
“Asset Purchase Agreement” means, if applicable, that certain Asset
Purchase Agreement, dated as of [x], by and among Melinta Therapeutics, Inc., and the Section
363 Asset Purchaser, as may be amended from time to time.
1.7
“Avoidance Actions” means any and all actual or potential Claims or
Causes of Action to avoid a transfer of property or an obligation incurred by any of the Debtors
pursuant to any applicable section of the Bankruptcy Code, including sections 502(d), 544, 545,
547, 548, 549, 550, 551, 553(b), and 724(a) of the Bankruptcy Code, or under similar or related
state or federal statutes and common law.
1.8
“Bankruptcy Code” means title 11 of the United States Code, as
amended from time to time and in effect during the pendency of these Chapter 11 Cases.
1.9
“Bankruptcy Court” means the United States Bankruptcy Court for the
District of Delaware having jurisdiction over the Chapter 11 Cases and, to the extent of any
reference made under section 157 of title 28 of the United States Code, the unit of such District
Court having jurisdiction over the Chapter 11 Cases under section 151 of title 28 of the United
States Code.
1.10 “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure
as promulgated by the United States Supreme Court under section 2075 of title 28 of the United
States Code, as amended from time to time, as applicable to the Chapter 11 Cases, and any local
rules of the Bankruptcy Court.
1.11 “Bar Date” means the deadlines set by the Bankruptcy Court pursuant to
the Bar Date Order or other Final Order for filing proofs of Claim in the Chapter 11 Cases.
1.12 “Bar Date Order” means the order entered by the Bankruptcy Court,
dated January 30, 2020 [Docket No. 227], which established the Bar Date, and any subsequent
order supplementing such order or relating thereto.

2
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1.13 “Bidding Procedures” means those Bidding Procedures attached to and
approved pursuant to the Bidding Procedures Order.
1.14 “Bidding Procedures Motion” means the Motion of Debtors for Orders
(I)(A) Establishing Bidding Procedures; (B) Approving Expense Reimbursement
(C) Establishing Procedures Relating to the Assumption or Assumption and Assignment of
Certain Executory Contracts and Unexpired Leases, Including Notice of Proposed Cure
Amounts; (D) Approving Form and Manner of Notice of All Procedures, Protections, Schedules,
and Agreements; (E) Scheduling a Hearing to Consider Any Proposed Sale; and (F) Granting
Certain Related Relief; and (II)(A)Approving Any Sale of Substantially All of Debtors’ Assets
and (B) Authorizing the Assumption and Assignment of Certain Executory Contracts and
Unexpired Leases in Connection With the Sale; and (C) Granting Related Relief or, in the
Alternative (III)(A) Authorizing Debtors’ Assumption of Restructuring Support Agreement and
(B) Granting Related Relief [Docket No. 67].
1.15 “Bidding Procedures Order” means the Order (A) Establishing Bidding
Procedures; (B) Approving Expense Reimbursement; (C) Establishing Procedures Relating to
the Assumption or Assumption and Assignment of Certain Executory Contracts and Unexpired
Leases, Including Notice of Proposed Cure Amounts; (D) Approving Form and Manner of Notice
of All Procedures, Protections, Schedules, and Agreements; (E) Scheduling a Hearing to
Consider Any Proposed Sale; and (F) Granting Certain Related Relief [Docket No. 280] entered
by the Bankruptcy Court, dated February 11, 2020.
1.16 “Business Day” means any day, excluding Saturdays, Sundays, and “legal
holidays” (as defined in Bankruptcy Rule 9006(a)).
1.17
equivalents thereof.

“Cash” means legal tender of the United States of America and

1.18 “Cash Collateral Order” means the Final Order (I) Authorizing the Use
of Cash Collateral; (II) Granting Adequate Protection; (III) Modifying the Automatic Stay; and
(IV) Granting Related Relief [Docket No. 279], entered by the Bankruptcy Court, dated February
11, 2020.
1.19 “Causes of Action” means any action, claim, cause of action, controversy,
third-party claim, demand, right, action, Lien, indemnity, contribution, guaranty, suit, obligation,
liability, damage, judgment, account, defense, or offset of any kind or character whatsoever,
whether known or unknown, contingent or non-contingent, matured or unmatured, suspected or
unsuspected, liquidated or unliquidated, disputed or undisputed, secured or unsecured, assertable
directly or derivatively, whether arising before, on, or after the Petition Date, in contract or in
tort, at law or in equity, or pursuant to any other theory of law. For the avoidance of doubt, a
“Cause of Action” includes: (a) any right of setoff, counterclaim, or recoupment and any claim
for breach of contract or for breach of duties imposed by law or in equity; (b) the right to object
to Claims or Interests; (c) any Claim pursuant to section 362 or chapter 5 of the Bankruptcy
Code; (d) any claim or defense including fraud, mistake, duress, or usury, and any other defense
set forth in section 558 of the Bankruptcy Code; and (e) any state or foreign law fraudulent
transfer or similar claim.
3
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1.20 “Chapter 11 Cases” means the chapter 11 cases of the Debtors pending in
the Bankruptcy Court and being jointly administered under Case No. 19-12748.
1.21 “Claim” means a “claim” as defined in section 101(5) of the Bankruptcy
Code, as against any Debtor.
1.22 “Claims and Solicitation Agent” means Kurtzman Carson Consultants
LLC, or any successor thereto.
1.23 “Claims Objection Deadline” means the later of (a) as to Rejection
Damages Claims, the first Business Day that is at least 180 days after such Rejection Damages
Claim is timely filed pursuant to Section 6.02(b) of the Plan; (b) as to late-filed proofs of Claim,
the first Business Day that is at least 60 days after a Final Order is entered deeming the late-filed
Claim timely filed; and (c) as to all other Claims the first Business Day that is at least one year
after the Effective Date.
1.24 “Class” means a category of Claims or Interests classified together under
this Plan pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code.
1.25 “Confirmation” means the entry, within the meaning of Bankruptcy
Rules 5003 and 9012, of the Confirmation Order, on the docket of the Chapter 11 Cases.
1.26

“Confirmation Date” means the date on which Confirmation occurs.

1.27 “Confirmation Hearing” means the hearing to be held by the Bankruptcy
Court regarding Confirmation of the Plan, as such hearing may be adjourned or continued from
time to time.
1.28 “Confirmation Order” means the order of the Bankruptcy Court
confirming the Plan pursuant to section 1129 of the Bankruptcy Code and approving the
transactions contemplated thereby.
1.29 “Creditors’ Committee” means the statutory committee of unsecured
creditors appointed by the U.S. Trustee on January 14, 2020, pursuant to section 1102(a)(1) of
the Bankruptcy Code.
1.30 “Creditors’ Oversight Committee” means the committee formed
pursuant to Section 5.04(a) of the Plan.
1.31 “Cure Amount” means the payment of Cash or the distribution of other
property (as the parties may agree or the Bankruptcy Court may order) as necessary to (a) cure a
monetary default by the Debtors in accordance with the terms of an Executory Contract or
Unexpired Lease of the Debtors and (b) permit the Debtors to assume such Executory Contract
or Unexpired Lease under section 365(a) of the Bankruptcy Code.
1.32 “Cure Notice” means the notice of proposed Cure Amount provided to
counterparties to assumed Executory Contracts or Unexpired Leases (a) pursuant to Section

4
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6.03(d) of the Plan or (b) pursuant to the Bidding Procedures Order and the Bidding Procedures
Motion, as applicable.
1.33 “Cure Objection Deadline” means the deadline for filing objections to a
Cure Notice or proposed Cure Amount, which shall be on or before 14 days after the applicable
counterparty was served with a Cure Notice (whether pursuant to Section 6.03(d) of this Plan,
the Bidding Procedures Order, or otherwise).
1.34

“D&O Insurer” means any insurance company that issued a D&O Policy.

1.35 “D&O Policies” means collectively, all unexpired directors’ and officers’
liability insurance policies (including any tail policy) issued to any of the Debtors covering
potential liability of insured persons thereunder (including, without limitation, directors, officers
and/or employees, of the Debtors) and any agreements, documents, or instruments entered into in
accordance with the terms thereof.
1.36 “Debtor Release” means the release given on behalf of the Debtors and
their Estates to the Released Parties as set forth in Section 9.04 of the Plan.
1.37
Chapter 11 Cases.

“Debtors” means, collectively, the Debtors in the above-captioned

1.38 “Definitive Documents” shall have the meaning ascribed to such term in
the Restructuring Support Agreement.
1.39 “Disallowed” means (a) a Claim or Interest, or any portion thereof, that
has been disallowed by a Final Order or a settlement, or as provided in this Plan, (b) a Claim or
Interest, or any portion thereof, that is listed on the Schedules at zero or as contingent, disputed,
or unliquidated and as to which a Bar Date has been established but no proof of Claim has been
timely filed or deemed timely filed with the Bankruptcy Court pursuant to either the Bankruptcy
Code or any Final Order of the Bankruptcy Court or otherwise deemed timely filed under
applicable law, or (c) a Claim or Interest, or any portion thereof, that is not listed on the
Schedules and as to which a Bar Date has been established but no proof of Claim has been timely
filed or deemed timely filed with the Bankruptcy Court pursuant to either the Bankruptcy Code
or any Final Order of the Bankruptcy Court or otherwise deemed timely filed under applicable
law.
1.40 “Disclosure Statement” means the disclosure statement for this Plan, as
may be amended, supplemented, or modified from time to time, including all exhibits and
schedules thereto, which is prepared and distributed in accordance with the Bankruptcy Code,
the Bankruptcy Rules, and any other applicable law.
1.41 “Disputed” means any Claim or Interest, or any portion thereof, that is not
yet Allowed or Disallowed.
1.42 “Disputed Claims Reserve” means the share of Distributable Cash
funded by the Distribution Agent on each Distribution Date in an amount equal to the Disputed
Claims Reserve Amount and maintained by the Distribution Agent for the benefit of Holders of
5
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Disputed General Unsecured Claims that subsequently become Allowed General Unsecured
Claims.
1.43 “Disputed Claims Reserve Amount” means, as applicable, Distributable
Cash equal to the aggregate amount that would be distributable to Holders of Disputed General
Unsecured Claims in accordance with Section 3.02: (a) if such Claims were Allowed Claims on
the Effective Date in the full amount asserted, or (b) if any such Claim has been estimated or
otherwise Provisionally Allowed by the Bankruptcy Court, in such estimated or Provisionally
Allowed amount, whichever is lesser. For the avoidance of doubt, until all Secured Prepetition
Credit Agreement Claims have been paid or satisfied in full in cash, by credit bid, or through a
combination thereof, the Disputed Claims Reserve Amount shall be zero.
1.44 “Disputed Claims Reserve Excess Balance” means the remaining
balance of the Disputed Claims Reserve, if any, after making distributions to all holders of
Allowed General Unsecured Claims.
1.45 “Distributable Cash” means all cash held by the Debtors on each
applicable Distribution Date (including the net cash proceeds of (x) a Plan Sale or a Section 363
Asset Sale and (y) the proceeds of any of the Debtors’ residual assets not acquired in such Sale),
less amounts required to (a) pay in full all Allowed Administrative Claims (including Allowed
Professional Claims), Allowed Priority Tax Claims, Allowed Other Priority Claims, and Allowed
Other Secured Claims and (b) fund any other cash obligations specified in this Plan.
1.46 “Distribution Agent” means the Reorganized Debtors, in the event of a
Plan Sale, or the Plan Administrator, in the event of a Section 363 Asset Sale; provided,
however, that the Distribution Agent for distributions to Holders of Allowed General Unsecured
Claims shall be the GUC Trustee.
1.47 “Distribution Date” means each of the Initial Distribution Date and
Periodic Distribution Date(s), as applicable.
1.48 “Distribution Record Date” means the record date for purposes of
making distributions under the Plan on account of Allowed Claims, which date shall be the
Confirmation Date.
1.49 “Effective Date” means the first Business Day on which all conditions
precedent to the effectiveness of this Plan set forth in Section 10.02 of the Plan have been
satisfied or waived in accordance with the terms of this Plan.
1.50

“Entity” has the meaning set forth in section 101(15) of the Bankruptcy

Code.
1.51 “Estates” means the estates of the Debtors created under section 541 of
the Bankruptcy Code.
1.52 “Excluded Causes of Action” means, collectively, (a) Avoidance Actions
and commercial tort claims against (i) employees, (ii) other parties with which the Reorganized
Debtors expect to have a continuing relationship following the Supporting Lender Transaction
6
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Effective Date, (iii) the Released Parties, (iv) any person that, directly or indirectly, controls, is
controlled by, or is under common control with, any of the persons described in the foregoing
clauses (i) through (iii), (b) commercial tort claims relating to any claim against a Debtor that is
not discharged upon the Supporting Lender Transaction Effective Date, and (c) any Cause of
Action released pursuant to the terms of this Plan or the Confirmation Order.
1.53 “Excluded Releasing Parties” means any Holder of a Claim against or
Interest in the Debtors that was entitled to vote on the Plan, voted to reject the Plan, and elected
to opt out of the releases provided for in the Plan.
1.54 “Exculpated Parties” means (a) the Debtors; (b) the Committee and each
of its members, solely in their capacities as such; (c) the Reorganized Debtors, solely if acting in
a capacity as fiduciaries for the Debtors’ estates; and (d) with respect to each of the foregoing
entities in clauses (a) through (c), each of their current and former affiliates, solely with respect
to conduct from the Petition Date through the date on which the Chapter 11 Cases are closed
while acting as a fiduciary for the Debtors’ estates; and (e) with respect to each of the foregoing
entities in clauses (a) through (d) and solely with respect to conduct from the Petition Date
through the date on which the Chapter 11 Cases are closed while acting as a fiduciary for the
Debtors’ estates, such entities’ predecessors, successors and assigns, subsidiaries, affiliates,
managed accounts or funds, and all of their respective current and former officers, directors,
principals, shareholders, members, partners, employees, agents, advisory board members,
financial advisors, attorneys, accountants, investment bankers, consultants, representatives,
management companies, fund advisors, and other professionals, and such persons’ respective
heirs, executors, estates, servants, and nominees.
1.55 “Executory Contract” means any contract to which any of the Debtors is
a party that is subject to assumption or rejection under section 365 of the Bankruptcy Code.
1.56 “Final Decree” means a final decree entered by the Bankruptcy Court
closing the Chapter 11 Cases pursuant to Bankruptcy Rule 3022.
1.57 “Final Order” means an order or judgment of a court of competent
jurisdiction that has been entered on the docket maintained by the clerk of such court, which has
not been reversed, vacated, or stayed and as to which (a) the time to appeal, petition for
certiorari, or move for a new trial, reargument, or rehearing has expired and as to which no
appeal, petition for certiorari, or other proceedings for a new trial, reargument, or rehearing will
then be pending, or (b) if an appeal, writ of certiorari, new trial, reargument, or rehearing thereof
has been sought, such order or judgment will have been affirmed by the highest court to which
such order was appealed, or certiorari will have been denied, or a new trial, reargument, or
rehearing will have been denied or resulted in no modification of such order, and the time to take
any further appeal, petition for certiorari, or move for a new trial, reargument, or rehearing will
have expired; provided, however, that no order or judgment will fail to be a “Final Order” solely
because of the possibility that a motion under Rules 59 or 60 of the Federal Rules of Civil
Procedure or any analogous Bankruptcy Rule (or any analogous rules applicable in another court
of competent jurisdiction) or sections 502(j) or 1144 of the Bankruptcy Code has been or may be
filed with respect to such order or judgment.
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1.58 “General Unsecured Claim” means any Claim that is not an
Administrative Claim, Priority Tax Claim, Prepetition Credit Agreement Claim, Other Priority
Claim, Other Secured Claim, or Intercompany Claim. Without limiting the foregoing, General
Unsecured Claims include all (a) Unsecured Prepetition Credit Agreement Claims, (b) Rejection
Damages Claims, and (c) Reclamation Claims that are not Allowed Section 503(b)(9) Claims.
1.59 “Global Settlement Term Sheet” means that certain Amended and
Restated Global Settlement Term Sheet, dated as of March 12, 2020, by and among the Debtors,
the Creditors’ Committee, the Supporting Lenders, Vatera, and MedCo, filed with the
Bankruptcy Court at Docket No. 411.
1.60

“Governmental Bar Date” means June 24, 2020, at 5:00 p.m. (Prevailing

1.61
Bankruptcy Code.

“Governmental Unit” has the meaning set forth in section 101(27) of the

Eastern Time).

1.62 “GUC Trust” means, in the event of a Supporting Lender Transaction,
that certain trust, to be formed on the Supporting Lender Transaction Effective Date,
administered by the GUC Trustee (subject to the oversight and direction of the GUC Trust
Oversight Committee in accordance with the terms of the GUC Trust Agreement), funded with
the Initial GUC Trust Funding Amount and the Vatera GUC Trust Contribution Amount and
vested with the GUC Trust Causes of Action.
1.63 “GUC Trust Agreement” means, if applicable, that certain trust
agreement by and among the Debtors, the Reorganized Debtors, the GUC Trust, and the GUC
Trustee. The GUC Trust Agreement shall be filed with the Plan Supplement.
1.64 “GUC Trust Assets” means the Initial GUC Trust Funding Amount, the
Vatera GUC Trust Contribution Amount, the GUC Trust Causes of Action, and any proceeds
thereof.
1.65 “GUC Trust Distributable Cash” means any GUC Trust Assets reduced
to Cash, net of all expenses and costs of administering the GUC Trust incurred in accordance
with the GUC Trust Agreement, that the GUC Trustee, with the consent of the GUC Trust
Oversight Committee, determines shall be made available to Holders of Allowed Class 4 General
Unsecured Claims on the applicable Distribution Date. The term “GUC Trust Distributable
Cash” includes, if the Supporting Lenders are the Successful Bidders, any Cash consideration
paid by the Supporting Lenders in consummation of an Overbid (as defined in the Bidding
Procedures) in excess of the Initial GUC Trust Funding Amount and after all Secured Prepetition
Credit Agreement Claims have been paid or satisfied in full in cash, by credit bid, or through a
combination thereof, net of taxes, fees, and other government charges.
1.66 “GUC Trust Causes of Action” means, if applicable, (a) Avoidance
Actions and (b) any commercial tort claims of the Debtors, in each case, other than the Excluded
Causes of Action.
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1.67 “GUC Trust Oversight Committee” means, if applicable, a committee,
to be formed on the Supporting Lender Transaction Effective Date, if applicable, comprised of
three members of the Creditors’ Committee, to manage the GUC Trust.
1.68 “GUC Trustee” means, if applicable, a person or entity acceptable to the
Debtors and the Creditors’ Committee, in consultation with MedCo and Vatera, and identified in
the Plan Supplement and approved by the Bankruptcy Court pursuant to the Confirmation Order
to serve as trustee of the GUC Trust in accordance with the terms of the Plan and the GUC Trust
Agreement.
1.69 “Holdback Amount” means the sum of the aggregate amounts withheld
by the Debtors as of the Effective Date as a holdback on payment of Professional Claims
pursuant to the Interim Compensation Order.
1.70 “Holdback Escrow Account” means the escrow account into which Cash
equal to the Holdback Escrow Amount shall be deposited on the Effective Date for the payment
of Allowed Professional Claims to the extent not previously paid or disallowed.
1.71 “Holdback Escrow Amount” means the sum of (a) Holdback Amount
and (b) 100% of the unbilled fees and expenses of Professionals estimated pursuant to Section
2.02(b) of the Plan attributable to fees incurred as of the Effective Date that are not the subject of
any objection; provided, however, that if a Professional does not provide an estimate pursuant to
Section 2.02(b), the Debtors may estimate the unbilled fees of such Professional incurred as of
the Confirmation Date. The sum of provisions (a) and (b) above shall constitute the Holdback
Escrow Amount.
1.72

“Holder” means a holder of a Claim against or Interest in the Debtors.

1.73 “Impaired” means, with respect to a Claim, Interest, or Class of Claims or
Interests, “impaired” within the meaning of sections 1123(a)(4) and 1124 of the Bankruptcy
Code.
1.74 “Indemnification Obligations” means obligations of the Debtors, if any,
to indemnify, reimburse, advance, or contribute to the losses, liabilities, or expenses of an
Indemnitee pursuant to the Debtors’ certificates of incorporation or functional equivalents
thereof, as applicable, bylaws or functional equivalents thereof, as applicable, policies of
providing employee indemnification, applicable law, or specific agreements in respect of any
claims, demands, suits, causes of action, or proceedings against an Indemnitee based upon any
act or omission related to an Indemnitee’s service with, for, or on behalf of the Debtors.
1.75 “Indemnitee” means all directors, officers, or employees of the Debtors,
in each case employed by the Debtors or serving as a director or officer immediately prior to or
as of the Effective Date and acting in their respective capacities as such immediately prior to the
Effective Date, who are entitled to assert Indemnification Obligations.
1.76 “Initial Distribution Date” means, for the Secured Prepetition Credit
Agreement Claims, the Effective Date, and for the Class 4 General Unsecured Creditors, the date
9
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upon which the GUC Trustee makes the first distribution to creditors, in no event later than six
months following the Effective Date.
1.77 “Initial GUC Trust Funding Amount” means $3,500,000 to be funded
to the GUC Trust by the Reorganized Debtors on the Supporting Lender Transaction Effective
Date.
1.78 “Insurance Contract” means all insurance policies that have been issued
at any time to or provide coverage to any of the Debtors or their predecessors (including, without
limitation, D&O Policies, insurance policies providing workers’ compensation coverage, and any
other insurance policies issued at any time providing insurance coverage to the Debtors, or their
insured persons, including, without limitation, directors, officers, or employees), and any
agreements, documents, or instruments entered into in accordance with the terms thereof.
1.79 “Insurer” means any company or other entity that issued an Insurance
Contract, any third-party administrator, and any respective predecessors and/or affiliates thereof,
including, without limitation, the D&O Insurers.
1.80

“Intercompany Claim” means a Claim held by a Debtor against another

1.81

“Intercompany Interest” means all Interests in a Debtor held by another

Debtor.
Debtor.
1.82 “Interest” means any equity security (as defined in section 101(16) of the
Bankruptcy Code) of a Debtor, including all shares, common stock, preferred stock, or other
instrument evidencing any fixed or contingent ownership interest in any Debtor, whether or not
transferable, and any option, warrant, or other right, contractual or otherwise, to acquire any such
interest in a Debtor, whether fully vested or vesting in the future, including, equity or equitybased incentives, grants, or other instruments issued, granted or promised to be granted to current
or former employees, directors, officers, or contractors of the Debtor, to acquire any such
interests in a Debtor that existed immediately before the Effective Date.
1.83 “Interim Compensation Order” means the Order Establishing
Procedures for Interim Compensation and Reimbursement of Expenses of Professionals [Docket
No. 256], entered by the Bankruptcy Court on February 7, 2020, as the same may be modified by
a Bankruptcy Court order approving the retention of a specific Professional or otherwise.
1.84

“Lien” has the meaning set forth in section 101(37) of the Bankruptcy

Code.
1.85 “Liquidating Debtors” means, in the case of a Section 363 Asset Sale,
the Debtors, or any successor thereto, by merger, consolidation, or otherwise, on or after the
Effective Date.
1.86

“MedCo” means The Medicines Company.
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1.87
representatives.
1.88

“MedCo Persons” means, collectively, MedCo and its Affiliates and
“Melinta Therapeutics” means Melinta Therapeutics, Inc.

1.89 “Old Melinta Common Stock” means shares of common stock of
Melinta Therapeutics that were authorized, issued, and outstanding prior to the Effective Date.
1.90 “Old Melinta Securities” means, collectively, the Old Melinta Common
Stock, and all options, warrants, other agreements or rights (including any arising under or in
connection with any employment agreement, incentive plan, benefit plan, or the like), and all
other instruments evidencing an ownership interest in the Melinta Therapeutics (whether fixed or
contingent, matured or unmatured, disputed or undisputed), whether contractual, legal, equitable,
or otherwise, to acquire any of the foregoing.
1.91 “Other Priority Claim” means any Claim, other than an Administrative
Claim or Priority Tax Claim, entitled to priority of payment as set forth in section 507(a) of the
Bankruptcy Code.
1.92 “Other Secured Claim” means any Secured Claim other than a
Prepetition Credit Agreement Claim.
1.93 “Periodic Distribution Date” means, as applicable, (a) the first Business
Day occurring 90 days after the Initial Distribution Date, (b) subsequently, the first Business Day
occurring 90 days after the immediately preceding Periodic Distribution Date, and (c) with
respect to excess Cash in the Disputed Claims Reserve, not later than the first Business Day
occurring 30 days after the payment of all Disputed Claims.
1.94 “Petition Date” means December 27, 2019, the date on which the Debtors
filed their petitions for relief commencing the Chapter 11 Cases.
1.95 “Plan” means this joint plan of reorganization for the Debtors, including
all appendices, exhibits, schedules, and supplements hereto, as it may be altered, amended, or
modified from time to time in accordance with the Bankruptcy Code, the Bankruptcy Rules, and
the terms hereof.
1.96 “Plan Administrator” means, solely in the event of a Section 363 Asset
Sale, the entity identified by the Debtors, and identified in the Plan Supplement and approved by
the Bankruptcy Court pursuant to the Confirmation Order, to administer the Plan in accordance
with the terms of the Plan and the Plan Administrator Agreement and to take such other actions
as may be authorized under the Plan Administrator Agreement, and any successor thereto.
1.97 “Plan Administrator Agreement” means the agreement, by and among
the Debtors and the Plan Administrator specifying the rights, duties and responsibilities of the
Plan Administrator Agreement under the Plan and providing that the Plan Administrator may
retain professionals. In the event of a Section 363 Asset Sale, the Plan Administrator Agreement
shall be filed with the Plan Supplement.
11
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1.98 “Plan Sale” means a sale of Reorganized Melinta Common Stock
pursuant to this Plan, if applicable.
1.99

“Plan Sale Purchaser” means the Successful Bidder in any Plan Sale.

1.100 “Plan Supplement” means the supplement or supplements to the Plan
containing certain documents relevant to the implementation of the Plan, to be filed with the
Bankruptcy Court on or before the Plan Supplement Filing Date.
1.101 “Plan Supplement Filing Date” means the date or dates on which the
Plan Supplement shall be filed with the Bankruptcy Court. The first Plan Supplement Filing Date
shall be at least seven days prior to the Voting Deadline or such later date as may be approved by
the Bankruptcy Court without further notice.
1.102 “Prepetition Agent” means Cortland Capital Markets, LLC in its capacity
as administrative agent and collateral agent under the Prepetition Credit Agreement, or any
successor agent thereunder.
1.103 “Prepetition Credit Agreement” means that certain Facility Agreement,
dated as of January 5, 2018 (as amended by that certain First Amendment to Facility Agreement,
dated as of January 14, 2019, and as further amended, supplemented, or otherwise modified from
time to time in accordance with the terms thereof) by and among the Debtors, the Prepetition
Agent, and the Prepetition Lenders.
1.104 “Prepetition Credit Agreement Claim” means any Claims arising under
the Prepetition Credit Agreement, but not any Interest obtained by the Supporting Lenders
pursuant to the Prepetition Credit Agreement.
1.105 “Prepetition Lenders” means those lenders party to the Prepetition Credit
Agreement, in their capacities as such.
1.106 “Priority Tax Claim” means any Claim of a Governmental Unit entitled
to priority of payment under section 507(a)(8) of the Bankruptcy Code.
1.107 “Pro Rata Share” means the proportion that an Allowed Claim or
Allowed Interest in a particular Class bears to the aggregate amount of Allowed Claims or
Allowed Interests in that Class, or the proportion that Allowed Claims or Allowed Interests in a
particular Class bear to the aggregate amount of Allowed Claims or Allowed Interests in a
particular Class and other Classes entitled to share in the same recovery as such Allowed Claims
or Allowed Interests under the Plan.
1.108 “Professional” means any Entity retained by order of the Bankruptcy
Court in connection with these Chapter 11 Cases pursuant to sections 327, 328, 330, 331, 503(b),
or 1103 of the Bankruptcy Code.
1.109 “Professional Claim” means an Administrative Claim of a Professional
for compensation for services rendered or reimbursement of costs, expenses, or other charges
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and disbursements incurred relating to services rendered or expenses incurred after the Petition
Date and prior to and including the Confirmation Date.
1.110 “Provisionally Allowed” means a Disputed Claim or Interest (a) that has
been deemed temporarily allowed for voting purposes pursuant to Bankruptcy Rule 3018, or
(b) the maximum amount of which has been estimated pursuant to Bankruptcy Code section
502(c) and the procedures set forth in Section 7.05 of the Plan; provided, however, that, if a
Claim or Interest has been subject to multiple such estimation or temporary allowance
proceedings, the Provisionally Allowed amount shall refer to the lowest amount established in
any such proceedings, unless the Bankruptcy Court orders otherwise.
1.111 “Recharacterized Claim” means any Claim recharacterized as an Interest
by order of the Bankruptcy Court.
1.112 “Reclamation Claim” means any Claim for the reclamation of goods
delivered to the Debtors and asserted under section 546(c) of the Bankruptcy Code.
1.113 “Reinstated” means, with respect to Claims and Interests, that the Claim
or Interest shall be rendered Unimpaired in accordance with section 1124 of the Bankruptcy
Code.
1.114 “Rejection Damages Claim” means any Claim on account of the
rejection of an Executory Contract or Unexpired Lease pursuant to section 365 of the Bankruptcy
Code.
1.115 “Released Parties” means, collectively: (a) (i) the Debtors; (ii) the
Supporting Lenders; and (iii) the Prepetition Agent; and (b) effective solely upon the Supporting
Lender Transaction Effective Date (i) the Vatera Persons and (ii) the MedCo Persons; (c) with
respect to each of the foregoing entities in clauses (a) and (b) (but subject, in the case of clause
(b), to the occurrence of the Supporting Lender Transaction Effective Date), each of their current
and former affiliates; and (d) with respect to each of the foregoing entities in clauses (a) through
(c) (but subject, in the case of clause (b), to the occurrence of the Supporting Lender Transaction
Effective Date), such entities’ predecessors, successors and assigns, subsidiaries, affiliates,
managed accounts or funds, and all of their respective current and former officers, directors,
principals, shareholders, members, partners, employees, agents, advisory board members,
financial advisors, attorneys, accountants, investment bankers, consultants, representatives,
management companies, fund advisors, and other professionals, and such persons’ respective
heirs, executors, estates, servants, and nominees. Notwithstanding the foregoing, Released
Parties shall not include any person or entity that does not constitute a Releasing Party under
Section 1.116 hereof, and all Released Parties and Releasing Parties retain all rights, claims, and
defenses against any person or entity that does not constitute a Releasing Party.
1.116 “Releasing Parties” means, collectively, (a) (i) the Debtors; (ii) the
Supporting Lenders; and (iii) the Prepetition Agent; (b) effective solely upon the Supporting
Lender Transaction Effective Date, (i) the Vatera Persons and (ii) the MedCo Persons; (c) with
respect to each of the foregoing parties under (a) and (b) (but subject, in the case of clause (b), to
the occurrence of the Supporting Lender Transaction Effective Date), each of their current and
13
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former affiliates; (d) with respect to each of the foregoing entities in clauses (a) through (c) (but
subject, in the case of clause (b), to the occurrence of the Supporting Lender Transaction
Effective Date), such entities’ predecessors, successors and assigns, subsidiaries, affiliates,
managed accounts or funds, and all of their respective current and former officers, directors,
principals, shareholders, members, partners, employees, agents, advisory board members,
financial advisors, attorneys, accountants, investment bankers, consultants, representatives,
management companies, fund advisors, and other professionals, and such persons’ respective
heirs, executors, estates, servants, and nominees; and (e) without limiting the foregoing, each
holder of a Claim against the Debtors (i) that voted to accept the Plan; (ii) that is conclusively
presumed to accept the Plan; (iii) whose vote to accept or reject the Plan was solicited but who
does not vote either to accept or to reject the Plan and, further, did not indicate that he, she, or it,
opts to not grant the releases provided in the Plan; or (iv) that voted to reject the Plan and did not
indicate that he, she, or it opts to not grant the releases provided in the Plan. For the avoidance of
doubt, the Releasing Parties shall not include the Excluded Releasing Parties.
1.117 “Reorganized Debtors” means, in the event of a Plan Sale the Debtors or
any successors thereto, by merger, consolidation, or otherwise, from and after the Effective Date.
1.118 “Reorganized Melinta Common Stock” means the shares of new
common stock of Reorganized Melinta Therapeutics.
1.119 “Reorganized Melinta Therapeutics” means Melinta Therapeutics or
any successors thereto, by merger, consolidation, or otherwise, from and after the Effective Date.
1.120 “Requisite Supporting Lenders” means the Supporting Lenders that
collectively hold greater than 50% of the aggregate outstanding principal amount of the
Prepetition Credit Agreement Claims held by Supporting Lenders.
1.121 “Restructuring Expenses” means the reasonable and documented
professional fees and expenses incurred pursuant to the Bidding Procedures Order or the
Restructuring Support Agreement.
1.122 “Restructuring Support Agreement” means that certain restructuring
support agreement dated December 27, 2019, by and among the Debtors and the Supporting
Lenders.
1.123 “Sale Order” means, if applicable, the order entered by the Bankruptcy
Court approving a Section 363 Asset Sale.
1.124 “Schedule of Assumed Executory Contracts” means the schedule of
certain Executory Contracts to be assumed by the Debtors pursuant to the Plan, along with the
proposed Cure Amount, if any, with respect to each such Executory Contract, in the form filed as
part of the Plan Supplement, as the same may be amended, modified, or supplemented from time
to time.
1.125 Schedule of Rejected Executory Contracts” means the schedule of
certain Executory Contracts to be rejected by the Debtors pursuant to the Plan, as the same may
be amended, modified, or supplemented from time to time.
14
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1.126 “Schedules” means the schedules of assets and liabilities, statements of
financial affairs, lists of Holders of Claims and Interests and all amendments or supplements
thereto filed by the Debtors with the Bankruptcy Court to the extent such filing is not waived
pursuant to an order of the Bankruptcy Court.
1.127 “Section 363 Asset Purchaser” means the Successful Bidder in any
Section 363 Asset Sale, if applicable.
1.128 “Section 363 Asset Sale” the sale of certain assets of the Debtors in a sale
under Bankruptcy Code section 363, in accordance with the Bidding Procedures and the Bidding
Procedures Order.
1.129 “Section 503(b)(9) Claim” means any Claim asserted under section
503(b)(9) of the Bankruptcy Code equal to the value of any goods received by the Debtors within
20 days before the Petition Date in which the goods have been sold to the Debtors in the
Debtors’ ordinary course of business.
1.130 “Section 510(b) Claim” means any Claim arising from rescission of a
purchase or sale of an equity security of the Debtors or an Affiliate of the Debtors, for damages
arising from the purchase or sale of such an equity security, or for reimbursement or contribution
allowed under section 502 of the Bankruptcy Code on account of such a Claim.
1.131 “Secured Claim” means a Claim to the extent it is (a) secured by a Lien
on property of a Debtor’s Estate, the value of which property is equal to or greater than the
amount of such Claim (i) as set forth in this Plan, (ii) as agreed to by the Holder of such Claim
and the Debtors, or (iii) as determined by a Final Order in accordance with section 506(a) of the
Bankruptcy Code, or (b) secured by the amount of any rights of setoff of the Holder thereof
under section 553 of the Bankruptcy Code.
1.132 “Secured Prepetition Credit Agreement Claim” means any Prepetition
Credit Agreement Claim that is not an Unsecured Prepetition Credit Agreement Claim.
1.133 “Securities Act” means the Securities Act of 1933, as now in effect or
hereafter amended, and the rules and regulations of the United States Securities and Exchange
Commission promulgated thereunder.
1.134 “Securities Exchange Act” means the Securities Exchange Act of 1934,
as now in effect or hereafter amended, and the rules and regulations of the United States
Securities and Exchange Commission promulgated thereunder.
1.135 “Servicer” means any indenture trustee, agent, servicer, or other
authorized representative of Holders of Claims or Interests recognized by the Debtors, including,
without limitation, the Prepetition Agent.
1.136 “Subordination Agreement” means that certain Subordination
Agreement, dated as of December 31, 2018 by and among the Debtors, Vatera, Vatera
Investment Partners LLC (now known as Oikos Investment Partners LLC), and the Prepetition
15
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Agent (as amended, supplemented, or otherwise modified from time to time in accordance with
the terms thereof).
1.137 “Subsidiary Debtors” means each of the Debtors except for Melinta
Therapeutics.
1.138 “Successful Bidder” means the Qualified Bidder (as defined in the
Bidding Procedures) that the Debtors have selected as having provided the overall highest or
otherwise best Qualified Bid (as defined in the Bidding Procedures), in accordance with the
Bidding Procedures and the Bidding Procedures Order. Pursuant to the Notice of Successful
Bidder and Cancellation of Auction filed on March 2, 2020 [Docket No. 372], the Supporting
Lenders are the Successful Bidders.
1.139 “Supporting Lenders” means those Prepetition Lenders party to the
Restructuring Support Agreement.
1.140 “Supporting Lender Transaction” means, if applicable, the Supporting
Lenders’ acquisition of the Reorganized Melinta Common Stock in accordance with the
Restructuring Support Agreement. For the avoidance of doubt, (a) the Supporting Lender
Transaction is a Plan Sale for purposes of this Plan and (b) an Overbid (as defined in the Bidding
Procedures) consummated by the Supporting Lenders as the Successful Bidder at the Auction is
a “Supporting Lender Transaction.”
1.141 “Supporting Lender Transaction Effective Date” means, if applicable,
the Effective Date of the Supporting Lender Transaction.
1.142 “Term Sheet” shall have the meaning ascribed to “Restructuring Term
Sheet” in the Restructuring Support Agreement.
1.143 “Third-Party Release” means the releases given by each of the Releasing
Parties to the Released Parties as set forth in Section 9.05 of the Plan.
1.144 “Unclaimed Distribution” means any distribution under the Plan on
account of an Allowed Claim to a Holder that has not: (a) accepted a particular distribution or, in
the case of distributions made by check, negotiated and/or cashed such check; (b) given notice to
the Reorganized Debtors or the GUC Trustee (as applicable) of an intent to accept a particular
distribution; (c) responded to the Reorganized Debtors’ or the GUC Trustee’s, as applicable,
request for information necessary to facilitate a particular distribution; or (d) taken any other
action necessary to facilitate such distribution.
1.145 “Unexpired Lease” means a lease of nonresidential real property to which
any of the Debtors is a party that is subject to assumption or rejection under section 365 of the
Bankruptcy Code.
1.146 “Unimpaired” means, with respect to a Class of Claims or Interests, a
Class of Claims or Interests that is not Impaired.
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1.147 “Unsecured Prepetition Credit Agreement Claims” means, collectively,
(a) in the event that the Supporting Lenders are the Successful Bidder, any Prepetition Credit
Agreement Claims that are not included in the purchase price for any Plan Sale to the Supporting
Lenders, and (b) the unsecured damages claim stipulated to by the Debtors in the Cash Collateral
Order for breach of the Prepetition Credit Agreement in connection with the payment,
repayment, redemption, or prepayment of the loans under the Prepetition Credit Agreement prior
to January 6, 2021.
1.148 “Vatera” means Vatera Healthcare Partners LLC.
1.149 “Vatera Claim” means a Claim of the Vatera Persons arising under,
derived from, based upon, or related to the Vatera Loan Agreement, but not any Interest obtained
by the Vatera Persons pursuant to the Vatera Loan Agreement. Provided that the Global
Settlement Term Sheet remains in full force and effect and has not been terminated, and subject
to the occurrence of the Supporting Lender Transaction Effective Date, unless (a) a Colorable
Claim (as defined in the Global Settlement Term Sheet) is timely identified and transferred to the
GUC Trust in accordance with the Global Settlement Term Sheet or (b)(i) the Creditors’
Committee files an objection to the Vatera Claim on or before March 12, 2020 or (ii) a party-ininterest (other than the Creditors’ Committee) with requisite standing files an objection to the
Vatera Claim prior to the commencement of the Confirmation Hearing, the Vatera Claim shall be
an Allowed General Unsecured Claim in the amount of $77,842,985.
1.150 “Vatera Facility” means the facility governed by the Vatera Loan
Agreement.
1.151 “Vatera GUC Trust Contribution” means $500,000 to be contributed to
the GUC Trust on the Supporting Lender Transaction Effective Date by Vatera or certain current
or former Vatera representatives that are former directors of Melinta Therapeutics, provided that
the Global Settlement Term Sheet remains in full force and effect and has not been terminated.
1.152 “Vatera Lenders” means the holders of Vatera Claims.
1.153 “Vatera Loan Agreement” means that certain senior subordinated
convertible loan agreement dated as of December 31, 2018 (as amended, restated, and
supplemented from time to time) by and among Melinta Therapeutics as borrower, the
Subsidiary Debtors, as guarantors, and the lenders party thereto.
1.154 “Vatera Persons” means Vatera, Oikos Investment Partners LLC, or any
of their respective affiliates or representatives. For the avoidance of doubt, the Debtors shall not
be deemed Vatera Persons.
1.155 “Voting Deadline” means the date and time established by order of the
Bankruptcy Court as the deadline for ballots to be received by the Claims and Solicitation Agent.
1.156 “Wind-Down Budget” means a budget to be prepared by the Debtors,
which, in the event that the Debtors purse a Section 363 Asset Sale, shall be filed with the
Bankruptcy Court as part of the Plan Supplement, and which may be amended from time to time
after entry of the Confirmation Order and which shall estimate the funds necessary to administer
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the Plan and wind down the Debtors’ affairs, including the costs of holding and liquidating the
Estates’ remaining property, reconciling, objecting to, and resolving Claims and Interests,
making the distributions required by the Plan, prosecuting Causes of Action and Avoidance
Actions, paying taxes, filing tax returns, paying professionals’ fees and expenses, paying the fees
and expenses of the Plan Administrator, funding payroll and other employee costs, providing for
the purchase of errors and omissions insurance, and/or other forms of indemnification for the
Plan Administrator, dissolving the Debtors and for all such items and other costs of
administering the Plan and the Estates (other than the Disputed Claims Reserve).
1.157 “Wind-Down Reserve” means the reserve of Cash to be, in the event that
the Debtors effectuate a Section 363 Asset Sale, funded by the Debtors in the amount of the
Wind-Down Budget and maintained by the Plan Administrator on behalf of the Debtors.
B.
Rules of Interpretation For purposes of this Plan, unless otherwise provided
herein, (a) whenever from the context it is appropriate, each term, whether stated in the singular
or the plural, shall include both the singular and the plural; (b) each pronoun stated in the
masculine, feminine, or neuter shall include the masculine, feminine, and neuter; (c) any
reference in the Plan to an existing document or schedule filed or to be filed means such
document or schedule, as it may have been or may be amended, modified, or supplemented;
(d) any reference to an Entity as a Holder of a Claim or Interest includes that Entity’s successors
and assigns; (e) all references in this Plan to Sections, Articles, and Exhibits are references to
Sections, Articles, and Exhibits of or to this Plan; (f) the words “herein,” “hereunder,” “hereto,”
and the like refer to this Plan in its entirety rather than to a particular portion of this Plan;
(g) captions and headings to Articles and Sections are inserted for convenience of reference only
and are not intended to be a part of or to affect the interpretation of this Plan; (h) the rules of
construction set forth in section 102 of the Bankruptcy Code shall apply; (i) to the extent the
Disclosure Statement is inconsistent with the terms of this Plan, this Plan shall control; (j) to the
extent this Plan is inconsistent with the Confirmation Order, the Confirmation Order shall
control; (k) references to “shares,” “shareholders,” “directors,” and/or “officers” shall also
include “membership units,” “members,” “managers,” or other functional equivalents, as
applicable, as such terms are defined under the applicable state limited liability company or
alternative comparable laws, as applicable; and (l) any immaterial effectuating provision may be
interpreted by the Reorganized Debtors or the GUC Trustee (as applicable) in a manner that is
consistent with the overall purpose and intent of the Plan without further order of the Bankruptcy
Court. This Plan was proposed, and votes thereon solicited, prior to the passage of the Bid
Deadline (as defined in the Bidding Procedures Order) and the selection of the Successful
Bidder. The Supporting Lenders have been selected as the Successful Bidder, and the Supporting
Lender Transaction has been selected as the Successful Bid (as defined in the Bidding
Procedures Order). Accordingly, this Plan shall be interpreted to give effect to the Supporting
Lender Transaction. Without limiting the generality of the foregoing, where provisions
referencing potential transactions other than the Supporting Lender Transaction (including,
without limitation, a Section 363 Asset Sale or a Plan Sale to a party other than the Supporting
Lenders) are qualified by the phrase “if applicable,” or comparable phrases, such provisions
should be construed as being inapplicable.
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C.
Computation of Time In computing any period of time prescribed or allowed by
this Plan, unless otherwise expressly provided, the provisions of Bankruptcy Rule 9006(a) shall
apply.
D.
Reference to Monetary Figures All references in the Plan to monetary figures
shall refer to the legal tender of the United States of America, unless otherwise expressly
provided.
E.
Exhibits All Exhibits are incorporated into and are part of this Plan as if set forth
in full herein and such Exhibits shall be filed with the Bankruptcy Court on or before the Plan
Supplement Filing Date. After the Plan Supplement Filing Date, copies of Exhibits may be
obtained upon email request to the Claims and Solicitation Agent at Melintainfo@kccllc.net, or
by downloading such Exhibits from the Debtors’ informational website at
https://kccllc.net/melinta.
ARTICLE II
ADMINISTRATIVE CLAIMS AND PRIORITY TAX CLAIMS
Section 2.01
Administrative Claims. Except to the extent that the
Reorganized Debtors or the Plan Administrator, as applicable, the Requisite Supporting Lenders
(in the event the Supporting Lenders are the Successful Bidder), and a Holder of an Allowed
Administrative Claim agree to a less favorable treatment, a Holder of an Allowed Administrative
Claim (other than a Professional Claim, which shall be subject to Section 2.02 of this Plan) shall
receive, in full satisfaction, settlement, release, and discharge of, and in exchange for, such
Administrative Claim, (a) Cash equal to the unpaid portion of such Allowed Administrative
Claim either (i) on the later of (A) the Initial Distribution Date or (B) the first Periodic
Distribution Date occurring after the later of (1) 30 days after the date when the Administrative
Claim becomes an Allowed Administrative Claim; or (2) 30 days after the date when the
Administrative Claim becomes payable pursuant to any agreement between the Reorganized
Debtors or the Plan Administrator, as applicable, and the Holder of the Administrative Claim; or
(ii) if the Allowed Administrative Claim is based on liabilities incurred by the Debtors in the
ordinary course of their business after the Petition Date, in the ordinary course of business in
accordance with the terms and conditions of the particular transaction giving rise to such
Allowed Administrative Claim, without any further action by the Holder of such Allowed
Administrative Claim or (b) such distribution acceptable to the Requisite Supporting Lenders as
necessary to unimpair such Allowed Administrative Claim; provided, however, that other than
the Holder of (w) a Professional Claim, (x) an Administrative Claim Allowed by a Final Order of
the Bankruptcy Court on or before the Effective Date, (y) an Administrative Claim that is not
Disputed and arose in the ordinary course of business and was paid or is to be paid in accordance
with the terms and conditions of the particular transaction giving rise to such Administrative
Claim, or (z) an Administrative Claim arising under chapter 123 of title 28 of the United States
Code, the Holder of any Administrative Claim shall have filed a proof of Claim form no later
than the Administrative Claim Bar Date and such Claim shall have become an Allowed Claim.
Except as otherwise provided herein and as set forth in Section 2.02 of this Plan, all requests for
payment of an Administrative Claim must be filed, in substantially the form of the
Administrative Claim Request Form contained in the Plan Supplement, with the Claims and
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Solicitation Agent and served on counsel for the Reorganized Debtors or the Plan Administrator
(as applicable), no later than the Administrative Claim Bar Date. The Reorganized Debtors or the
Plan Administrator (as applicable) shall be entitled to object to, and seek disallowance of, any
request for payment of an Administrative Claim pursuant to this Section 2.01 that is not timely
filed and served. The Reorganized Debtors or the Plan Administrator (as applicable) may settle
any Administrative Claim without further Bankruptcy Court approval. In the event that the
Reorganized Debtors or the Plan Administrator (as applicable) object to an Administrative Claim
and there is no settlement, the Bankruptcy Court shall determine the Allowed amount of such
Administrative Claim.
Section 2.02

Professional Claims.

(a)
Final Fee Applications. Notwithstanding any other order of the Bankruptcy Court
to the contrary, all final requests for payment of Professional Claims must be filed no later than
45 days after the Effective Date. After notice and a hearing in accordance with the procedures
established by the Bankruptcy Code, the Bankruptcy Rules, and prior orders of the Bankruptcy
Court, the Allowed amounts of such Professional Claims shall be determined by the Bankruptcy
Court.
(b)
Payment of Interim Amounts. Subject to any applicable Holdback Amount, on the
Effective Date, the Reorganized Debtors or the Plan Administrator (as applicable) shall pay all
amounts owing to Professionals for all outstanding amounts billed relating to prior periods
through the Effective Date as to which no objection has been filed. No later than two days prior
to the Effective Date, the Professionals shall estimate fees and expenses due for periods that have
not or will not have been billed as of the Effective Date and shall deliver such estimate to the Fee
Notice Parties (as defined in the Interim Compensation Order). As soon as reasonably practicable
after the Effective Date, a Professional seeking payment for estimated amounts as of the
Effective Date shall submit a detailed invoice (which, in accordance with the Court’s Order
Establishing Procedures for Interim Compensation and Reimbursement of Expenses of
Professionals [Docket No. 256], shall include relevant time entries and descriptions and expense
details) covering such period to the Fee Notice Parties. Each Fee Notice Party will have 15 days
after service of the invoice to review the invoice and object to the requested fees and expenses in
accordance with the procedures set forth in the Interim Compensation Order. Upon expiration of
such 15-day objection period, each Professional may file with the Bankruptcy Court a certificate
of no objection or a certificate of partial objection, whichever is applicable, after which the
Reorganized Debtors or the Plan Administrator (as applicable) shall pay such Professional from
the Holdback Escrow Account an amount equal to 80% and 100% respectively of the invoiced
fees and expenses not subject to an objection.
(c)
Holdback Escrow Account. On the Effective Date, the Reorganized Debtors or the
Plan Administrator (as applicable) shall fund the Holdback Escrow Account with Cash equal to
the aggregate Holdback Amount for all Professionals. The Reorganized Debtors or the Plan
Administrator (as applicable) shall hold the Holdback Escrow Account in trust for all
Professionals with respect to whom fees have been held back pursuant to the Interim
Compensation Order. Such funds shall not be considered property of the Debtors, the
Reorganized Debtors, the Liquidating Debtors, or the Estates. Following any payments from the
Holdback Escrow Account as set forth in Section 2.02(b) above, the remaining amount of
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Professional Claims owing to the Professionals shall be paid to such Professionals by the
Reorganized Debtors or the Plan Administrator (as applicable) from the Holdback Escrow
Account when such Claims are finally Allowed by the Bankruptcy Court. When all Professional
Claims have been paid in full, amounts remaining in the Holdback Escrow Account, if any, shall
become Distributable Cash in the event of a Section 363 Asset Sale, or shall vest in the
Reorganized Debtors, in the event of a Plan Sale.
(d)
Post-Effective Date Retention. Upon the Effective Date, any requirement that
Professionals comply with sections 327 through 331 of the Bankruptcy Code in seeking retention
or compensation for services rendered after the Effective Date shall terminate, and the
Reorganized Debtors and the GUC Trustee (as applicable) shall be permitted to employ and pay
Professionals in their discretion (including the fees and expenses incurred by professionals in
preparing, reviewing, prosecuting, defending, or addressing any issues with respect to final fee
applications).
Section 2.03
Priority Tax Claims Except to the extent that the Reorganized
Debtors or the Plan Administrator, as applicable, the Requisite Supporting Lenders (in the event
the Supporting Lenders are the Successful Bidder) and a Holder of an Allowed Priority Tax
Claim agree to a less favorable treatment, on the later of (a) the Initial Distribution Date or (b)
the first Periodic Distribution Date occurring after the later of (i) 30 days after the date when a
Priority Tax Claim becomes an Allowed Priority Tax Claim or (ii) 30 days after the date when a
Priority Tax Claim becomes payable pursuant to any agreement between the Reorganized
Debtors or the Plan Administrator (as applicable) and the Holder of such Priority Tax Claim,
each Holder of an Allowed Priority Tax Claim due and payable on or before the Effective Date
shall receive, in full and final satisfaction, settlement, release, and discharge of and in exchange
for each and every Allowed Priority Tax Claim, one of the following treatments on account of
such Claim: (1) Cash in an amount equal to the amount of such Allowed Priority Tax Claim, (2)
Cash in a lesser amount agreed to by the Reorganized Debtors or the Plan Administrator (as
applicable) and such Holder; provided, however, that the parties may further agree for the
payment of such Allowed Priority Tax Claim to occur at a later date, (3) at the sole option of the
Debtors, Cash in the aggregate amount of such Allowed Priority Tax Claim payable in
installment payments over a period of not more than five years after the Petition Date pursuant to
section 1129(a)(9)(C) of the Bankruptcy Code, or (4) such distribution acceptable to the
Requisite Supporting Lenders as necessary to unimpair such claims. To the extent any Allowed
Priority Tax Claim is not due and owing on the Effective Date, such Claim shall be paid in full in
Cash in accordance with the terms of any agreement between the Reorganized Debtors or the
Plan Administrator (as applicable), the Holder of such Claim and the Requisite Supporting
Lenders (in the event that the Supporting Lenders are the Successful Bidder), or as may be due
and payable under applicable non-bankruptcy law or in the ordinary course of business.
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ARTICLE III
CLASSIFICATION, TREATMENT, AND VOTING OF CLAIMS AND INTERESTS
Section 3.01

Classification of Claims and Interests.

The Plan, though proposed jointly, constitutes a separate plan for each of the Debtors for
voting purposes and, except as set forth in Section 5.01 of the Plan, does not constitute a
substantive consolidation of the Debtors’ Estates. Therefore, all Claims against and Interests in a
particular Debtor are placed in the Classes set forth below with respect to such Debtor. Classes
that are not applicable as to a particular Debtor shall be eliminated as set forth more fully in
Section 4.03 of the Plan. In accordance with section 1123(a)(1) of the Bankruptcy Code,
Administrative Claims, and Priority Tax Claims of the kinds specified in sections 507(a)(1) and
507(a)(8) of the Bankruptcy Code have not been classified and their treatment is set forth in
Article II above.
A Claim or Interest is placed in a particular Class for all purposes, including voting,
Confirmation, and distribution under the Plan and under sections 1122 and 1123(a)(1) of the
Bankruptcy Code; provided, however, that a Claim or Interest is placed in a particular Class for
the purpose of voting on the Plan and, to the extent applicable, receiving distributions pursuant to
the Plan only to the extent that such Claim or Interest is an Allowed Claim or Allowed Interest in
that Class and such Allowed Claim or Allowed Interest has not been satisfied, released, or
otherwise settled prior to the Effective Date.
Claims and Interests are divided into the numbered Classes set forth below:
Class

Claim or Interest

Status

Voting Rights

1

Other Priority Claims

Unimpaired

Presumed to Accept

2

Other Secured Claims

Unimpaired

Presumed to Accept

3

Secured Prepetition Credit Agreement
Claims

Impaired

Entitled to Vote

4

General Unsecured Claims

Impaired

Entitled to Vote

5

Intercompany Claims

Unimpaired

Presumed to Accept

6

Intercompany Interests

Unimpaired

Presumed to Accept

7

Section 510(b) Claims and
Recharacterized Claims

Impaired

Deemed to Reject

8

Interests in Melinta Therapeutics

Impaired

Deemed to Reject

Section 3.02
(a)

Treatment and Voting of Claims and Interests.

Class 1 – Other Priority Claims.
(i)

Classification. Class 1 consists of all Other Priority Claims.
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(ii)
Treatment. Except to the extent otherwise agreed by the Reorganized
Debtors or the Plan Administrator (as applicable), the Requisite Supporting Lenders (in the event
the Supporting Lenders are the Successful Bidder), and the applicable Holder, in full and final
satisfaction, settlement, release, and discharge of and in exchange for each and every Allowed
Other Priority Claim, each such Holder of an Allowed Other Priority Claim shall (A) be paid in
full in Cash on the later of (1) the Effective Date or (2) the first Periodic Distribution Date
occurring after the date when an Other Priority Claim becomes payable pursuant to any
agreement between the Reorganized Debtors or the Plan Administrator (as applicable) and the
Holder of such Other Priority Claim or (B) receive such distribution acceptable to the Requisite
Supporting Lenders (in the event the Supporting Lenders are the Successful Bidder) as necessary
to unimpair such Other Priority Claim; provided, however, that Other Priority Claims that arise
in the ordinary course of the Debtors’ business and which are not due and payable on or before
the Effective Date shall be paid in the ordinary course of business in accordance with the terms
thereof.
(iii) Voting. Class 1 is Unimpaired, and Holders of Allowed Other Priority
Claims are conclusively presumed to have accepted the Plan.
(b)

Class 2 – Other Secured Claims.
(i)

Classification. Class 2 consists of all Other Secured Claims.

(ii)
Treatment. Except to the extent otherwise agreed by the Debtors, the
Requisite Supporting Lenders (in the event the Supporting Lenders are the Successful Bidder),
and the applicable Holder, in full and final satisfaction, settlement, release, and discharge of and
in exchange for each and every Allowed Other Secured Claim, each such Holder of an Allowed
Other Secured Claim shall, at the election of the Reorganized Debtors or the Liquidating Debtors
(as applicable):
(A)
be paid in full in Cash in an amount equal to such Allowed Other
Secured Claim, on the later of (A) the Effective Date and (B) the date such claim becomes
payable in the ordinary course of business in accordance with the terms and conditions of the
particular transaction giving rise to such claim; or
(B)
receive such distribution acceptable to the Requisite Supporting
Lenders (in the event the Supporting Lenders are the Successful Bidder) as necessary to unimpair
such Allowed Other Secured Claim.
Nothing in this Section 3.02 or elsewhere in this Plan shall preclude the Reorganized Debtors or
the Plan Administrator, as applicable, from challenging the validity of any alleged Lien on any
asset of the Debtors securing any Other Secured Claim or the value of the property subject to any
such alleged Lien (other than the Liens and property securing the Prepetition Credit Agreement
Claims).
(iii) Voting. Class 2 is Unimpaired, and Holders of Allowed Other Secured
Claims are conclusively presumed to have accepted the Plan.
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(c)

Class 3 – Secured Prepetition Credit Agreement Claims.

(i)
Agreement Claims.
(ii)

Classification. Class 3 consists of all Secured Prepetition Credit
Treatment.

(A)
Except to the extent otherwise agreed by the Debtors and the
Requisite Supporting Lenders, in full and final satisfaction, settlement, and release of and in
exchange for each and every Allowed Secured Prepetition Credit Agreement Claim, on the Initial
Distribution Date and each applicable Periodic Distribution Date thereafter, each Holder of an
Allowed Secured Prepetition Credit Agreement Claim shall receive:
(1)
If the Supporting Lenders are the Successful Bidders, the
Holder’s Pro Rata Share of 100% of the Reorganized Melinta Common Stock; or
(2)
If a third-party bidder is the Successful Bidder, the
Holder’s Pro Rata Share of the Distributable Cash, until all Secured Prepetition Credit
Agreement Claims are paid in full.
(B)
On the Effective Date, in return for the distributions set forth in
Section 3.02(c)(ii)(A) hereof, the Supporting Lenders shall release any and all security interests
and Liens, including, without limitation, security interests and liens on any remaining
Distributable Cash, Avoidance Actions and/or the proceeds thereof, and other Causes of Action
of the Debtors, to the Debtors and/or the Reorganized Debtors.
(C)
On the Effective Date, in return for the distributions set forth in
Section 3.02(c)(ii)(A) hereof, all Liens and security interests granted to secure the Prepetition
Credit Agreement shall be deemed cancelled and released and shall be of no further force and
effect. To the extent that the Prepetition Lenders or the Prepetition Agent have filed or recorded
publicly any Liens and/or security interests to secure the Debtors’ obligations under the
Prepetition Credit Agreement, such party shall take any commercially reasonable steps requested
by the Reorganized Debtors or the Plan Administrator (as applicable) that are necessary to cancel
and/or extinguish such publicly filed Liens and/or security interests.
(iii) Voting. Class 3 is Impaired, and Holders of Allowed Secured Prepetition
Credit Agreement Claims are entitled to vote to accept or reject the Plan.
(d)

Class 4 – General Unsecured Claims.
(i)

Classification. Class 4 consists of all General Unsecured Claims.

(ii)
Treatment. Except to the extent otherwise agreed by the Debtors, the
Requisite Supporting Lenders (in the event the Supporting Lenders are the Successful Bidder),
and the applicable Holder, in full and final satisfaction, settlement, release, and discharge of and
in exchange for each and every Allowed General Unsecured Claim, each Holder of an Allowed
General Unsecured Claim shall receive:
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(A)
If the Supporting Lenders are the Successful Bidders, the Holder’s
Pro Rata Share of the GUC Trust Distributable Cash, if any, subject to the claim subordination
provisions set forth in Section 5.04(f) and (g) hereof; or
(B)
If a bidder other than the Supporting Lenders is the Successful
Bidder, the Holder’s Pro Rata Share of any Distributable Cash remaining after all Allowed
Secured Prepetition Credit Agreement Claims have been paid in full in cash.
(iii) Voting. Class 4 is Impaired, and Holders of Allowed General Unsecured
Claims are entitled to vote to accept or reject the Plan.
(e)

Class 5 – Intercompany Claims.
(i)

Classification. Class 5 consists of all Intercompany Claims.

(ii)
Treatment. On the Effective Date, all Intercompany Claims shall, at the
election of the Debtors, with the approval of the Requisite Supporting Lenders (in the event the
Supporting Lenders are the Successful Bidder), be either (A) Reinstated or (B) deemed
automatically cancelled, released, and extinguished for no consideration; provided, however, that
any Reinstatement of Intercompany Claims pursuant to the immediately preceding clause (A)
shall not affect the deemed substantive consolidation of the Estate and Chapter 11 Case of each
Debtor for distribution purposes only, pursuant to Section 5.01 of the Plan.
(iii) Voting. Class 5 is Unimpaired, and Holders of Intercompany Interests are
conclusively presumed to have accepted the Plan.
(f)

Class 6 – Intercompany Interests.
(i)

Classification. Class 6 consists of all Intercompany Interests.

(ii)
Treatment. On the Effective Date, all Intercompany Interests shall, at the
election of the Debtors, with the approval of the Requisite Supporting Lenders (in the event the
Supporting Lenders are the Successful Bidder), be either (A) Reinstated or (B) deemed
automatically cancelled, released, and extinguished for no consideration; provided, however, that
any Reinstatement of Intercompany Claims pursuant to the immediately preceding clause (A)
shall not affect the deemed substantive consolidation of the Estate and Chapter 11 Case of each
Debtor for distribution purposes only, pursuant to Section 5.01 hereof.
(iii) Voting. Class 6 is Unimpaired, and Holders of Intercompany Interests are
conclusively presumed to have accepted the Plan.
(g)

Class 7 – Section 510(b) Claims and Recharacterized Claims.

(i)
Classification. Class 7 consists of all Section 510(b) Claims and
Recharacterized Claims.
(ii)
Allowance. Notwithstanding anything to the contrary herein, a
Section 510(b) Claim, if any such Claim exists, may only become Allowed by Final Order.
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(iii) Treatment. On the Effective Date, each Section 510(b) and each
Recharacterized Claim shall be cancelled, extinguished, and discharged, and the Holder thereof
shall not receive or retain any property under the Plan on account of such claim.
(iv)
Voting. Class 7 is Impaired, and Holders of Allowed Section 510(b)
Claims and Recharacterized Claims are deemed to have rejected the Plan.
(h)

Class 8 – Interests in Melinta Therapeutics.
(i)

Classification. Class 8 consists of all Interests in Melinta Therapeutics.

(ii)
Treatment. On the Effective Date, Allowed Interests in Melinta
Therapeutics, including Old Melinta Securities, shall be deemed automatically cancelled,
released, discharged, and extinguished without further action by the Reorganized Debtors or the
Plan Administrator (as applicable), and the Holders thereof shall not receive or retain any
property under the Plan on account of such interest.
(iii) Voting. Class 8 is Impaired, and Holders of Allowed Interests in Melinta
Therapeutics are deemed to have rejected the Plan.
ARTICLE IV
ACCEPTANCE
Section 4.01
Classes Entitled to Vote. Classes 3 and 4 are Impaired and are
entitled to vote to accept or reject this Plan. By operation of law, Classes 1, 2, 5, and 6 are
Unimpaired and are conclusively presumed to have accepted this Plan and, therefore, are not
entitled to vote. By operation of law, Classes 7 and 8 are deemed to have rejected this Plan and
are not entitled to vote.
Section 4.02
Acceptance by Impaired Classes. An Impaired Class of
Claims shall have accepted this Plan if (a) the Holders of at least two-thirds in amount of the
Allowed Claims actually voting in such Class have voted to accept this Plan and (b) the Holders
of more than one-half in number of the Allowed Claims actually voting in such Class have voted
to accept the Plan.
Section 4.03
Elimination of Classes. To the extent applicable, any Class
that does not contain any Allowed Claims or any Claims temporarily allowed for voting purposes
under Bankruptcy Rule 3018 as of the date of commencement of the Confirmation Hearing for
all Debtors or with respect to any particular Debtor shall be deemed to have been deleted from
this Plan for all Debtors or for such particular Debtor, as applicable, for purposes of (a) voting to
accept or reject this Plan and (b) determining whether it has accepted or rejected this Plan under
section 1129(a)(8) of the Bankruptcy Code.
Section 4.04
Deemed Acceptance if No Votes Cast. If no Holders of
Claims eligible to vote in a particular Class vote to accept or reject the Plan, this Plan shall be
deemed accepted by the Holders of such Claims in such Class.
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Section 4.05
Cramdown. To the extent necessary, the Debtors shall request
Confirmation of this Plan under section 1129(b) of the Bankruptcy Code. The Debtors reserve
the right to modify, amend, or withdraw this Plan, with respect to all Debtors or any individual
Debtor or group of Debtors, to the extent, if any, that Confirmation pursuant to section 1129(b)
of the Bankruptcy Code requires modification.
ARTICLE V
MEANS OF IMPLEMENTATION OF THE PLAN
Section 5.01
Substantive Consolidation. This Plan contemplates and is
predicated upon the deemed substantive consolidation of the Estate and Chapter 11 Case of each
Debtor with the Estate and Chapter 11 Case of each other Debtor for distribution purposes only.
On the Effective Date, each Claim filed or to be filed against any Debtor shall be deemed filed
only against Melinta Therapeutics and shall be deemed a single Claim against and a single
obligation of Melinta Therapeutics for distribution purposes only and the claims register shall be
updated accordingly. This limited substantive consolidation effected pursuant to this Section
5.01 of the Plan shall not otherwise affect the rights of any Holder of any Claim, or affect the
obligations of any Debtor with respect to such Claim.
Section 5.02
General Settlement of Claims and Interests. Pursuant to
section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, and in consideration for the
classification, distributions, releases, and other benefits provided under the Plan, on the Effective
Date, the provisions of the Plan, including the claim subordination provisions set forth in Section
5.04(f) hereof, shall constitute a good-faith compromise and settlement of all Claims, Interests,
or Causes of Action that (a) are subject to compromise and settlement, or discharge, pursuant to
the terms of the Plan; (b) have been released pursuant to Section 9.04 of the Plan; (c) have been
released pursuant to Section 9.05 of the Plan; (d) are subject to exculpation pursuant to Section
9.06 of the Plan; or (e) are otherwise stayed or terminated pursuant to the terms of the Plan.
Section 5.03
from the following sources:

Plan Funding. Distributions under this Plan will be funded

(a)

Distributable Cash, if applicable;

(b)

the GUC Trust Distributable Cash, if applicable; and

(c)
after all Disputed Claims have been finally Allowed or Disallowed, the amount of
Disputed Claims Reserve Excess Balance.
Section 5.04
Plan Sale. In the event that the Debtors effectuate a Plan Sale,
the following provisions will govern implementation of the Plan.
(a)
Creditors’ Oversight Committee. In the event of a Plan Sale other than the
Supporting Lender Transaction, a Creditors’ Oversight Committee comprised of one
representative of the Supporting Lenders and one representative chosen by the Creditors’
Committee shall be formed on the Effective Date, and the Reorganized Debtors shall seek the
consent (not to be unreasonably withheld) of each member of the Creditors’ Oversight
27

A-389

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1
520-1
Filed Filed
11/30/20
04/11/20
Page Page
390 of34
518
of PageID
70
#: 1648

Committee prior to (i) filing objections to, or motions to subordinate or recharacterize, material
Claims, (ii) settling, compromising, withdrawing, or litigating to judgment such objections or
motions, or (iii) filing any material causes of action on behalf of the estates; provided that the
representative of the Supporting Lenders may, in its sole discretion, resign from the Creditors’
Oversight Committee at any time.
(b)

Reorganized Melinta Common Stock.

(i)
Reorganized Melinta Therapeutics shall authorize and issue the
Reorganized Melinta Common Stock to the Plan Sale Purchaser. Distribution of Reorganized
Melinta Common Stock hereunder shall constitute the issuance of 100% of the Reorganized
Melinta Common Stock, and such stock shall be deemed issued on the Effective Date. Any
issuance of Reorganized Melinta Common Stock by Reorganized Melinta Therapeutics, options
for the purchase thereof, or other equity awards, if any, providing for the issuance of
Reorganized Melinta Common Stock, is authorized without the need for any further corporate
action or further action of the Reorganized Debtors.
(ii)
On and after the Effective Date, Reorganized Melinta Therapeutics will be
a private company, and the governance of the Reorganized Debtors, and all documents or
agreements relating thereto, shall be determined by the Plan Sale Purchaser in its sole discretion
and described and included in the Plan Supplement.
(iii) Any shares, membership units, or functional equivalent thereof, as
applicable, of Reorganized Melinta Common Stock issued pursuant to the Plan shall be duly
authorized, validly issued, fully paid, and non-assessable.
(iv)
As of the Effective Date: (A) any Reorganized Melinta Common Stock
will not be registered under the Securities Act, listed on a national securities exchange, or quoted
in the over-the-counter marketplace; (B) Reorganized Melinta Therapeutics and the other
Reorganized Debtors will not be reporting companies under the Securities Act; (C) Reorganized
Melinta Therapeutics and the other Reorganized Debtors will not be required to, and will not, file
reports or other information with the Securities and Exchange Commission or any other person
or agency; and (D) Reorganized Melinta Therapeutics and the other Reorganized Debtors will
not be required to file monthly operating reports with the Bankruptcy Court after the Effective
Date.
(c)
Continued Corporate Existence. The Debtors shall continue to exist after the
Effective Date as separate entities, the Reorganized Debtors, with all the powers of corporations
under applicable law in the jurisdictions in which the Debtors have been formed, and pursuant to
their certificates of formation and bylaws or other organizational documents in effect prior to the
Effective Date, except to the extent such certificates of formation and bylaws or other
organization documents are amended and restated by this Plan (including the Plan Supplement),
or by the Reorganized Debtors.
(d)
Good-Faith Transaction Structuring. The Debtors shall work in good faith with
the Plan Sale Purchaser to structure the Plan Sale and related transaction to the maximum extent
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possible in a tax-efficient and cost-effective manner for the benefit of the Plan Sale Purchaser, so
long as such tax structuring is not materially adverse to the Debtors.
(e)
GUC Trust. Upon the occurrence of the Supporting Lender Transaction Effective
Date, if applicable, the GUC Trust will be established for the benefit of Holders of Allowed
General Unsecured Claims, pursuant to documentation, including the GUC Trust Agreement
approved by the Debtors, the GUC Trustee, and the GUC Trust Oversight Committee, in
consultation with Vatera and MedCo, for the primary purpose of holding and administering the
GUC Trust Assets, and distributing GUC Trust Distributable Cash (if any) pursuant to this Plan,
with no objective to continue or engage in the conduct of a trade or business except to the extent
reasonably necessary to, and consistent with, the liquidating purpose of the trust. On the
Supporting Lender Transaction Effective Date, the Initial GUC Trust Funding Amount will be
transferred by the Debtors or the Supporting Lenders on behalf of the Reorganized Debtors to the
GUC Trust. On the Supporting Lender Transaction Effective Date or as soon as reasonably
practicable thereafter and provided that the Global Settlement Term Sheet remains in full force
and effect and has not been terminated, the Vatera GUC Trust Contribution Amount will be
transferred to the GUC Trust. The GUC Trust will be controlled and administered by the GUC
Trustee, subject to the oversight and direction of the GUC Trust Oversight Committee. The
Debtors and the Reorganized Debtors shall have no direct or indirect control, influence, or
authority over the GUC Trust, the GUC Trustee, or the GUC Trust Oversight Committee or any
of their respective decisions. The GUC Trust shall be a legally separate and distinct Entity from
the Debtors and/or the Reorganized Debtors. In no event shall the GUC Trust be deemed a
successor of either the Debtors or the Reorganized Debtors.
On the Supporting Lender Transaction Effective Date, if applicable, all GUC Trust Causes of
Action shall vest in the GUC Trust. Any recovery from the GUC Trust Causes of Action shall
constitute GUC Trust Assets. Notwithstanding anything to the contrary herein, the GUC Trustee,
subject to the oversight and direction of the GUC Trust Oversight Committee, shall have the
exclusive control over all aspects of the GUC Trust Causes of Action that vest in the GUC Trust,
including the investigation, prosecution, and disposition of same, in accordance with the terms of
the GUC Trust Agreement, and the Reorganized Debtors shall have no rights, powers, or duties
with respect to any aspect of any of the GUC Trust Causes of Action that vest in the GUC Trust.
It is intended that the GUC Trust qualify as a “liquidating trust” within the meaning of Treasury
Regulations Section 301.7701-4(d). In general, a liquidating trust is not a separate taxable entity
but rather is treated for U.S. federal income tax purposes as a “grantor” trust (i.e., a pass-through
entity). The IRS, in Revenue Procedure 94-45, 1994-2 C.B. 684, set forth the general criteria for
obtaining an IRS ruling as to the grantor trust status of a liquidating trust under a chapter 11 plan.
The GUC Trust will be structured with the intention of complying with such general criteria.
Pursuant to the Plan, and in conformity with Revenue Procedure 94-45, all parties (including the
GUC Trustee and holders of beneficial interests in the GUC Trust) are required to treat for U.S.
federal income tax purposes the GUC Trust as a grantor trust of which such holders of beneficial
interests are the owners and grantors. The GUC Trustee is hereby appointed in such instance
pursuant to section 1123(b)(3)(B) of the Bankruptcy Code to handle all of the GUC Trust’s tax
matters, including without limitation, the filing of all tax returns, and the handling of tax audits
and proceedings, of the GUC Trust. Notwithstanding the forgoing, the GUC Trustee may make
an election under Treasury Regulations Section 1.468B-9(c)(2)(ii) to treat the GUC Trust (or any
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portion thereof) as a disputed ownership fund. The GUC Trustee shall be responsible for filing
information on behalf of the GUC Trust as a grantor trust pursuant to Treasury Regulation
Section 1.671-4(a) or as a disputed ownership fund.
(f)

Claim Subordination Matters.

(i)
Vatera Claims. On the Supporting Lender Transaction Effective Date, if
applicable, subject to Section 5.04(g) below and the inclusion of the Vatera Persons as Released
Parties hereunder, the Vatera Claims shall be automatically subordinated to all other Allowed
Class 4 General Unsecured Claims solely in respect of the first $4,000,000 of GUC Trust
Distributable Cash distributed to Holders of Allowed Class 4 General Unsecured Claims, and
any GUC Trust Distributable Cash that would otherwise be distributed to the Vatera Lenders on
account of any Vatera Claim shall, solely to the extent of such subordination, be paid to Holders
of other Allowed Class 4 General Unsecured Claims on a Pro Rata basis. For the avoidance of
doubt, the Vatera Lenders shall, to the extent of any Allowed Class 4 General Unsecured Claims
they hold, be entitled to receive their Pro Rata Share of any other GUC Trust Assets, including
additional GUC Trust Distributable Cash distributed to Holders of Allowed Class 4 General
Unsecured Claims after $4,000,000 of GUC Trust Distributable Cash has been distributed, and
shall not be subordinated to any General Unsecured Claims with respect to any distributions
made after the first $4,000,000 of GUC Trust Distributable Cash distributed to Holders of
Allowed Class 4 General Unsecured Claims.
(ii)
MedCo Claims. On the Supporting Lender Transaction Effective Date, if
applicable, MedCo shall receive an Allowed Class 4 General Unsecured Claim in the amount of
$90 million on account of proof of Claim number 335 (the “Allowed MedCo Claim”) and,
subject to the inclusion of the MedCo Persons as Released Parties hereunder, the Allowed
MedCo Claim shall be automatically subordinated to:
(A)
Subject to Section 5.04(g) below, all other Allowed Class 4
General Unsecured Claims in respect of the first $3,500,000 of GUC Trust Distributable Cash
distributed to Holders of Allowed Class 4 General Unsecured Claims; and
(B)
All other Allowed General Unsecured Claims in respect of the
Vatera GUC Trust Contribution Amount.
Any GUC Trust Distributable Cash that would otherwise be distributed to MedCo on account of
any Class 4 General Unsecured Claim shall, solely to the extent of the subordination described in
the preceding clauses (A) and (B), be paid to Holders of other Allowed Class 4 General
Unsecured Claims on a Pro Rata basis. For the avoidance of doubt, MedCo shall, to the extent of
any Allowed Class 4 General Unsecured Claims it holds, be entitled to receive its Pro Rata Share
of any other GUC Trust Assets, including any additional GUC Trust Distributable Cash
distributed to Holders of Allowed Class 4 General Unsecured Claims after $4,000,000 of GUC
Trust Distributable Cash has been distributed, and shall not be subordinated to any General
Unsecured Claims with respect to any distributions made after the first $4,000,000 of GUC Trust
Distributable Cash distributed to Holders of Allowed Class 4 General Unsecured Claims.
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(iii) Prepetition Lender Claims. On the Supporting Lender Transaction
Effective Date, if applicable, and conditioned upon none of the Creditors’ Committee, the
MedCo Persons, or the Vatera Persons having commenced a Challenge (as defined in the Cash
Collateral Order) at any time (including after the Supporting Lender Transaction Date), the
following shall occur:
(A)
The Creditors’ Committee, Vatera, and MedCo shall irrevocably
and unconditionally release and waive any Challenge (as such term is defined in the Cash
Collateral Order) relating in any way to the Prepetition Lenders, the Prepetition Agent, the
Prepetition Credit Documents, or the Prepetition Credit Agreement Claims and such Claims shall
be deemed Allowed;
(B)
The Prepetition Lenders and the Prepetition Agent shall
irrevocably and unconditionally waive any Class 4 General Unsecured Claims against the
Debtors, and waive and release any right to any distributions on account of such Claims; and
(C)
The Prepetition Lenders and the Prepetition Agent shall waive the
right to enforce any “pay-over” or “turn-over” provision of the Subordination Agreement against
the Vatera Lenders with respect to any distribution made to any Vatera Lenders on account of
any Allowed Class 4 General Unsecured Claim.
(g)

GUC Trust Expenditures.

(i)
The GUC Trust may expend up to a maximum of $2,000,000 in
professional fees in costs of administration, wind down, and pursuing claims and assets without
requiring any input from any party outside of the GUC Trust Oversight Committee;
(ii)
To the extent that the GUC Trust, by and through a decision of the GUC
Trust Oversight Committee, wishes to spend in excess of $2,000,000 in the exercise of its
fiduciary responsibilities, any such expenditure will be subject to the advice and prior written
consent of Vatera and MedCo, not to be unreasonably withheld; and
(iii) If the GUC Trust spends funds over and above the $2,000,000 threshold,
without the advice and prior written consent of Vatera and MedCo, but makes recoveries that
restore the balance to the level of the Initial GUC Trust Funding Amount (the “Recovery”), then
the subordination to which Vatera and the MedCo have agreed with respect to the Initial GUC
Trust Funding Amount (as set forth in Sections 5.04(f)(i) and 5.04(f)(ii)(A) hereof), shall not
apply to the portion of the Recovery representing a replenishment of any professional fees
expended in excess of the $2,000,000 threshold.
(h)
Dissolution of Certain Entities. On the Effective Date, Rib-X Therapeutics Ltd.
shall be deemed dissolved under applicable law for all purposes without the necessity for any
other or further actions to be taken by or on behalf of such Entities or payments to be made in
connection therewith; provided, however, the Debtors or the Reorganized Debtors, as applicable,
may, but are not required, to take any actions they determine to be desirable to effectuate the
foregoing.
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Section 5.05
Section 363 Sale. In the event that the Debtors effectuate a
Section 363 Asset Sale, the following provisions will govern implementation of the Plan.
(a)
Compliance with the Asset Purchase Agreement. Notwithstanding anything in the
Plan to the contrary, nothing herein shall eliminate any post-closing obligations of the Debtors or
the Section 363 Asset Purchaser under the Asset Purchase Agreement, if any.
(b)

Plan Administrator.

(i)
Appointment of Plan Administrator. From and after the Effective Date, an
Entity to be designated by the Debtors shall serve as the Plan Administrator pursuant to the Plan
Administrator Agreement and the Plan, until the resignation or discharge and the appointment of
a successor Plan Administrator in accordance with the Plan Administrator Agreement and the
Plan. The Debtors shall file, as part of the Plan Supplement, a notice providing the information
set forth in sections 1129(a)(4) and (5) of the Bankruptcy Code with respect to the Entity who
the Debtors have selected as Plan Administrator. The appointment of the Plan Administrator
shall be approved in the Confirmation Order, and such appointment shall be effective as of the
Effective Date. The Plan Administrator shall have and perform all of the duties, responsibilities,
rights, and obligations set forth in the Plan and the Plan Administrator Agreement.
(ii)
The Plan Administrator Agreement. Prior to or on the Effective Date, the
Debtors shall execute a Plan Administrator Agreement in substantially the same form as set forth
in the Plan Supplement. Any nonmaterial modifications to the Plan Administrator Agreement
made by the Debtors prior to the Effective Date are hereby ratified. The Plan Administrator
Agreement will, subject to consultation with the Requisite Supporting Lenders, contain
provisions permitting the amendment or modification of the Plan Administrator Agreement as
necessary to implement the provisions of the Plan.
(iii) Rights, Powers, and Duties of the Debtors and the Plan Administrator.
Following the Effective Date, the Debtors shall retain and have all the rights, powers, and duties
necessary to carry out their responsibilities under the Plan and the Plan Administrator
Agreement. The Plan Administrator shall seek to preserve and protect all applicable privileges of
the Debtors, as applicable, including any attorney-client privilege or work-product privilege
attaching to any documents or communications (whether written or oral). Such rights, powers,
and duties, which shall be exercisable by the Plan Administrator on behalf of the Liquidating
Debtors and the Estates pursuant to the Plan and the Plan Administrator Agreement, shall
include, among others, (A) making distributions to Holders of Allowed Claims and Interests as
provided for in the Plan, (B) administering, reconciling, and resolving Administrative Claims,
Professional Claims, Priority Tax Claims, Other Priority Claims, and General Unsecured Claims,
(C) filing tax returns and paying taxes, (D) administering the Debtors’ 401(k) benefit plans, and
(E) dissolving the Debtors.
(iv)
Compensation of the Plan Administrator. The Plan Administrator shall be
compensated from the Wind-Down Reserve pursuant to the terms of the Plan Administrator
Agreement. Any professionals retained by the Plan Administrator shall be entitled to reasonable
compensation for services rendered and reimbursement of expenses incurred from the WindDown Reserve. The payment of the fees and expenses of the Plan Administrator and its retained
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professionals shall be made in the ordinary course of business in accordance with the WindDown Budget and shall not be subject to the approval of the Bankruptcy Court; provided,
however, that any disputes related to such fees and expenses shall be brought before the
Bankruptcy Court.
(v)
Indemnification. Following the Effective Date, the Liquidating Debtors
shall indemnify and hold harmless (A) the Plan Administrator (in its capacity as such and as
officer and director of the Debtors), (B) such individuals that may serve as officers and directors
of the Liquidating Debtors following the Effective Date, if any, and (C) any professionals
retained by the Plan Administrator (collectively, the “Indemnified Parties”), from and against
and with respect to any and all liabilities, losses, damages, claims, costs, and expenses,
including, but not limited to, attorneys’ fees arising out of or due to their actions or omissions, or
consequences of such actions or omissions, other than acts or omissions resulting from such
Indemnified Party’s willful misconduct, willful violation of this Plan or any order of the
Bankruptcy Court, or gross negligence, with respect to the Liquidating Debtors or the
implementation or administration of the Plan or the Plan Administrator Agreement. To the extent
an Indemnified Party asserts a claim for indemnification as provided above, the legal fees and
related costs incurred by counsel to the Plan Administrator in monitoring and participating in the
defense of such claims giving rise to the asserted right of indemnification shall be advanced to
such Indemnified Party (and such Indemnified Party undertakes to repay such amounts if it
ultimately shall be determined that such Indemnified Party is not entitled to be indemnified
therefore) out of the Wind-Down Reserve or any insurance purchased using the Wind-Down
Reserve. The indemnification provisions of the Plan Administrator Agreement shall remain
available to and be binding upon any former Plan Administrator or the estate of any decedent of
the Plan Administrator and shall survive the termination of the Plan Administrator Agreement.
(vi)
Exculpation. Following the Effective Date, the organizational documents
of the Liquidating Debtors shall provide for the exculpation of the Plan Administrator to the
fullest extent permitted by applicable law, other than for acts or omissions resulting from such
Indemnified Party’s willful misconduct, willful violation of this Plan or any order of the
Bankruptcy Court, or gross negligence.
(vii) Insurance. The Plan Administrator shall be authorized to obtain and pay
for out of the Wind-Down Reserve, in accordance with the Wind-Down Budget, all reasonably
necessary insurance coverage for itself, its agents, representatives, employees or independent
contractors, and the Liquidating Debtors, including, but not limited to, coverage with respect to
(A) any property that is or may in the future become the property of the Liquidating Debtors or
their Estates following the Effective Date and (B) the liabilities, duties, and obligations of the
Plan Administrator and its agents, representatives, employees, or independent contractors under
the Plan Administrator Agreement (in the form of an errors and omissions policy or otherwise),
the latter of which insurance coverage may remain in effect for a reasonable period of time as
determined by the Plan Administrator after the termination of the Plan Administrator Agreement.
(c)
Merger and Dissolution of the Reorganized Debtors. Immediately following the
occurrence of the Effective Date, (i) the respective boards of directors of the Liquidating Debtors
shall be terminated and the members of the boards of directors of the Debtors shall be deemed to
have resigned and (ii) the Liquidating Debtors shall continue to exist after the Effective Date in
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accordance with the laws of the State of Delaware and pursuant to their respective certificates of
incorporation, bylaws, articles of formation, operating agreements, and other organizational
documents in effect prior to the Effective Date, except to the extent such organizational
documents are amended under the Plan, for the limited purposes of liquidating all of the assets of
the Estates and making distributions in accordance with the Plan.
On the Effective Date, and without further order of the Bankruptcy Court, each of the
Subsidiary Debtors shall be deemed merged with and into Melinta Therapeutics, without the
necessity of any other or further actions to be taken by or on behalf of the Liquidating Debtors or
payments to be made in connection therewith; provided, however, that the Liquidating Debtors
or the Plan Administrator, on behalf of the Liquidating Debtors, may execute and file documents
and take all other actions as they deem appropriate relating to the foregoing corporate actions
under the laws of the State of Delaware and, in such event, all applicable regulatory or
governmental agencies shall take all steps necessary to allow and effect the prompt merger of the
Debtors as provided herein, without the payment of any fee, tax, or charge and without the need
for the filing of reports or certificates.
Moreover, on and after the first day following the Effective Date, Melinta Therapeutics
and the Subsidiary Debtors (i) shall be deemed to have withdrawn their business operations from
any state in which they were previously conducting, or are registered or licensed to conduct, their
business operations, and shall not be required to file any document, pay any sum, or take any
other action in order to effectuate such withdrawal, and (ii) shall not be liable in any manner to
any taxing or other authority for franchise, business, license, or similar taxes accruing on or after
the Effective Date.
(d)

Accounts and Reserves.

(i)
Wind-Down Reserve. On or before the Effective Date, the Debtors or the
Liquidating Debtors (as applicable) shall create and fund the Wind-Down Reserve in Cash in the
amount of the Wind-Down Budget. No payments to the Plan Administrator and its professionals
shall be made from any source other than the Wind-Down Reserve. The Plan Administrator shall
segregate and shall not commingle the Cash held in the Wind-Down Reserve.
(ii)
Other Reserves and Modifications to Reserves. Subject to and in
accordance with the provisions of the Plan Administrator Agreement and the Wind-Down
Budget, the Plan Administrator may establish and administer any other necessary reserves that
may be required under the Plan or the Plan Administrator Agreement. Notwithstanding anything
to the contrary contained in the Plan, the Plan Administrator may make transfers of money
between the reserves established hereunder to satisfy Claims and other obligations solely in
accordance with the Plan and the Wind-Down Budget.
(e)
Consent Rights of Supporting Lenders. Unless and until all Secured Prepetition
Credit Agreement Claims have been paid in full in Cash, the following matters shall be subject to
the prior consent (not to be unreasonably withheld, conditioned, or delayed) of the Supporting
Lenders: (i) the identity of the Plan Administrator; (ii) the form and substance of the Plan
Administrator Agreement; (iii) the Wind-Down Budget; (iv) the settlement of, or agreement to
Allow, any Administrative Claim pursuant to Section 2.01 of this Plan; (v) the Debtors’ election
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to pay an Allowed Priority Tax Claim in installment payments over a period of not more than
five years after the Petition Date pursuant to Bankruptcy Code section 1129(a)(9)(C); and (vi)
the administration of Claims against the Debtors pursuant to Section 7.02 of this Plan.
Section 5.06
Cancellation of Prepetition Credit Agreement, Vatera
Facility, and Interests. Except as otherwise provided in the Plan, on and after the Effective
Date, all notes, instruments, certificates, agreements, mortgages, security documents, and other
documents evidencing Claims or Interests, including the Prepetition Credit Agreement Claims,
the Vatera Claims, and Interests in Melinta Therapeutics, shall be deemed canceled and
surrendered without any need for further action or approval of the Bankruptcy Court or any
Holder or other person and the obligations of the Debtors, as applicable, thereunder or in any
way related thereto shall be deemed satisfied in full, and the Supporting Lenders and the Vatera
Lenders shall be released from all duties thereunder; provided that, notwithstanding
Confirmation or consummation of the Plan, any such agreement that governs the rights of the
Holder of a Claim or Interest shall continue in effect solely for purposes of: (i) allowing such
Holders to receive distributions under the Plan; (ii) allowing such Holders to enforce their rights,
claims, and interests vis-à-vis any parties other than the Debtors or the Reorganized Debtors or
the Liquidating Debtors (as applicable); (iii) allowing the Vatera Lenders to make the
distributions in accordance with the Plan (if any), as applicable; (iv) preserving any rights of the
Prepetition Lenders and the Vatera Lenders to payment of fees, expenses, and indemnification
obligations as against any money or property distributable to the Holders under the relevant
credit agreement, including any rights to priority of payment and/or to exercise charging liens;
(v) allowing such Holders to enforce any obligations owed to each of them under the Plan;
(vi) allowing the Supporting Lenders and the Vatera Lenders to exercise rights and obligations
relating to the interests of the Holders under the relevant credit agreements; (vii) allowing such
Holders to appear in the Chapter 11 Cases or in any proceeding in the Bankruptcy Court,
including for the purpose of, but not limited to, enforcing the respective obligations owed to such
parties under the Plan; and (viii) permitting such Holders to perform any functions that are
necessary to effectuate the foregoing; provided, further, that except as provided herein, the
preceding proviso shall not affect the settlement and release of Claims or Interests pursuant to
the Bankruptcy Code, the Confirmation Order, or the Plan, as applicable.
Section 5.07
Disputed Claims Reserve. On or before the Initial
Distribution Date, the Distribution Agent shall create the Disputed Claims Reserve. On each
Distribution Date, the Distribution Agent shall fund the Disputed Claims Reserve in Cash, in the
amount of the Disputed Claims Reserve Amount. No payments made on account of Disputed
General Unsecured Claims that become Allowed General Unsecured Claims after the Effective
Date shall be made from any source other than the Disputed Claims Reserve. After all Disputed
Claims are Allowed or Disallowed and the Allowed amounts of such Claims are paid their
respective Pro Rata Share by the Distribution Agent, any remaining Cash in the Disputed Claims
Reserve shall become Distributable Cash.
Section 5.08
Exemption from Certain Transfer Taxes. Pursuant to section
1146(a) of the Bankruptcy Code, any transfers of property pursuant to the Plan shall not be
subject to any document recording tax, stamp tax, conveyance fee, intangibles or similar tax,
mortgage tax, stamp act, real estate transfer tax, mortgage recording tax, or other similar tax or
governmental assessment to the fullest extent contemplated by section 1146(a) of the Bankruptcy
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Code, and upon entry of the Confirmation Order, the appropriate state or local governmental
officials or agents shall be directed to forgo the collection of any such tax or governmental
assessment and to accept for filing and recordation any of the foregoing instruments or other
documents without the payment of any such tax or governmental assessment.
Section 5.09

Employee Matters.

(a)
Employment Agreements. The Debtors shall assume or reject employment,
severance (change in control), retirement, indemnification, or other agreements with their preEffective Date managers, officers, and employees in accordance with the provisions of Article
VI of this Plan and the applicable provisions of the Restructuring Support Agreement (including,
without limitation, Section 7.4 thereof, which governs certain employee matters in connection
with a Supporting Lender Transaction). The Reorganized Debtors may enter into new
employment arrangements, retention agreements, and/or change in control agreements with the
Debtors’ officers who continue to be employed after the Effective Date, subject to the applicable
provisions of the Restructuring Support Agreement.
(b)
Other Incentive Plans and Employee Benefits. Unless otherwise specified in this
Plan or the Restructuring Support Agreement (including, without limitation, Section 7.4 thereof,
which governs certain employee matters in connection with a Supporting Lender Transaction),
and except in connection and consistent with Section 5.09(a), on and after the Effective Date, the
Reorganized Debtors shall have the sole discretion to (i) amend, adopt, assume, and/or honor, in
the ordinary course of business or as otherwise provided herein, any contracts, agreements,
policies, programs, and plans assumed pursuant to Article VI of this Plan for, among other
things, compensation, pursuant to the terms thereof or hereof, including any incentive plan,
retention plan, 401(k) plan, healthcare benefits, disability benefits, deferred compensation
benefits, savings, severance benefits, retirement benefits, welfare benefits, workers’
compensation benefits, life insurance, and accidental death and dismemberment insurance for the
managers, officers, and employees of the Debtors who served in such capacity from and after the
Petition Date, and (ii) honor, in the ordinary course of business and in accordance with the
applicable policies of the Debtors, Claims of employees employed as of the Effective Date for
accrued vacation time arising prior to the Petition Date.
(c)
Commitments Under Restructuring Support Agreement. For the avoidance of
doubt, nothing in this Section 5.09 is intended, or shall be construed, to limit or modify the
covenants of the Supporting Lenders pursuant to Section 7.4 of the Restructuring Support
Agreement, all of which shall continue in full force and effect in accordance with their terms.
Section 5.10
Preservation of Causes of Action. In accordance with section
1123(b)(3) of the Bankruptcy Code, in the event of a Plan Sale, the Reorganized Debtors shall,
and in the event of a Section 363 Asset Sale, the Liquidating Debtors and their Estates shall,
retain all of the Debtors’ Causes of Action other than any Causes of Action that are acquired
assets under any Asset Purchase Agreement or released pursuant to the terms of this Plan or an
order of the Bankruptcy Court. Unless any Causes of Action of the Debtors against an Entity are
expressly waived, relinquished, exculpated, released, compromised, or settled in this Plan or an
order of the Bankruptcy Court, or acquired by the Section 363 Asset Purchaser or otherwise
released pursuant to the Asset Purchase Agreement, the Debtors expressly reserve all of their
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Causes of Action for later adjudication, and, therefore, no preclusion doctrine, including the
doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, estoppel
(judicial, equitable, or otherwise), or laches, shall apply to such Causes of Action upon, after, or
as a consequence of Confirmation or consummation of the Plan. For the avoidance of doubt,
upon the occurrence of the Supporting Lender Transaction Effective Date, if applicable, the
GUC Trust Causes of Action shall vest in the GUC Trust, and all remaining Causes of Action,
including the Excluded Causes of Action, other than those Causes of Action released pursuant to
the terms of this Plan or an order of the Bankruptcy Court, shall vest in the Reorganized Debtors.
Section 5.11
Insured Claims. Notwithstanding anything to the contrary
contained herein, to the extent any Insurance Contract(s) provides coverage with respect to any
General Unsecured Claim, the Holder of such Claim shall (i) be paid in accordance with the
terms of any applicable Insurance Contract(s), and (ii) if applicable, receive the treatment
provided for in this Plan for Allowed General Unsecured Claims to the extent the applicable
Insurance Contract(s) does not provide coverage with respect to any portion of the Claim.
ARTICLE VI
UNEXPIRED LEASES AND EXECUTORY CONTRACTS
Section 6.01
Assumption and Rejection in Case of Plan Sale to the
Supporting Lenders. If the Supporting Lenders are the Successful Bidder, the terms and
provisions of this Article VI shall be subject to the Restructuring Support Agreement and the
Bidding Procedures Order, and to the extent this Article VI conflicts with any of the foregoing,
the foregoing shall govern.
Section 6.02
Executory Contracts and Unexpired Leases to Be Rejected.
Upon the occurrence of the Effective Date, each Executory Contract and Unexpired Lease
(including, without limitation, those set forth on the Schedule of Rejected Contracts and
Unexpired Leases, as the same may be amended, supplemented, or otherwise modified from time
to time) shall be deemed rejected in accordance with, and subject to, sections 365 and 1123 of
the Bankruptcy Code as of the Effective Date, unless any such Executory Contract or Unexpired
Lease: (i) is listed on the Schedule of Assumed Executory Contracts contained in the Plan
Supplement; (ii) has been previously assumed by the Debtors by Final Order of the Bankruptcy
Court or has been assumed by the Debtors by order of the Bankruptcy Court as of the Effective
Date, which order becomes a Final Order after the Effective Date; (iii) is the subject of a motion
to assume pending as of the Effective Date; or (iv) is an Insurance Contract. The Confirmation
Order will constitute an order of the Bankruptcy Court approving such rejections pursuant to
sections 365 and 1123 of the Bankruptcy Code as of the Effective Date. Counterparties to
Executory Contracts or Unexpired Leases that are deemed rejected as of the Effective Date shall
have the right to assert any Claim on account of the rejection of such Executory Contracts or
Unexpired Leases subject to compliance with the requirements herein.
(a)
Preexisting Obligations to Debtors. Rejection of any Executory Contract or
Unexpired Lease pursuant to the Plan or otherwise shall not constitute a termination of
preexisting obligations owed to the Debtors under such contracts or leases. In particular,
notwithstanding any non-bankruptcy law to the contrary, the Reorganized Debtors and the Plan
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Administrator expressly reserve and do not waive any right to receive, or any continuing
obligation of a counterparty to provide, warranties, or continued maintenance obligations on
goods previously purchased by the contracting Debtors or Reorganized Debtors, as applicable,
from counterparties to rejected or repudiated Executory Contracts or Unexpired Leases.
(b)
Rejection Damages Claim Procedures. Unless otherwise provided by a
Bankruptcy Court order, any proofs of Claim asserting Claims arising from the rejection of the
Executory Contracts and Unexpired Leases pursuant to the Plan or otherwise must be filed with
the Claims and Solicitation Agent no later than 30 days after the later of the Effective Date, the
effective date of rejection, or the date notice of such rejection is transmitted by the Reorganized
Debtors or the Plan Administrator, as applicable, to the counterparty to such Executory Contract
or Unexpired Lease. The Reorganized Debtors shall provide the GUC Trustee with a copy of all
notices of rejection transmitted to counterparties as and when transmitted. The Reorganized
Debtors or the GUC Trustee, as applicable, shall be entitled to object to, and seek disallowance
of, any proofs of Claim arising from the rejection of Executory Contracts and Unexpired Leases,
including on the grounds that they were not timely filed and served. All Allowed Claims arising
from the rejection of Executory Contracts and Unexpired Leases shall be classified as General
Unsecured Claims.
(c)
Reservation of Rights. Notwithstanding anything to the contrary herein, prior to
the Effective Date, the Debtors may amend their decision with respect to the rejection of any
Executory Contract or Unexpired Lease.
Section 6.03
Executory Contracts and Unexpired Leases to Be Assumed.
Upon the occurrence of the Effective Date, each Executory Contract that (i) is listed on the
Schedule of Assumed Executory Contracts and Unexpired Leases contained in the Plan
Supplement; (ii) has been previously assumed by the Debtors by Final Order of the Bankruptcy
Court or has been assumed by the Debtors by order of the Bankruptcy Court as of the Effective
Date, which order becomes a Final Order after the Effective Date; (iii) is the subject of a motion
to assume pending as of the Effective Date; or (iv) is an Insurance Contract, shall be deemed
assumed, in accordance with, and subject to, sections 105, 365 and 1123 of the Bankruptcy Code
as of the Effective Date.
The Confirmation Order will constitute an order of the Bankruptcy Court approving such
assumptions pursuant to sections 105, 365 and 1123 of the Bankruptcy Code as of the Effective
Date. To the extent any provision in any Executory Contract or Unexpired Lease assumed
pursuant to the Plan (including any “change of control” provision) restricts or prevents, or
purports to restrict or prevent, or is breached or deemed breached by, the Reorganized Debtors’
or Liquidating Debtors’ (as applicable) assumption of such Executory Contract or Unexpired
Lease, then such provision shall be deemed modified such that the transactions contemplated by
the Plan will not entitle the non-Debtor party thereto to terminate such Executory Contract or
Unexpired Lease or to exercise any other default-related rights with respect thereto. Each
Executory Contract or Unexpired Lease assumed pursuant to this Article VI of the Plan will
revest in and be fully enforceable by the Reorganized Debtors and the Plan Administrator (if
applicable), except as modified by the provisions of the Plan, any order of the Bankruptcy Court
authorizing and providing for its assumption, or applicable law.
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(a)
Modifications, Etc. Unless otherwise provided in the Plan, each Executory
Contract or Unexpired Lease that is assumed shall include all modifications, amendments,
supplements, restatements, or other agreements that in any manner affect such Executory
Contract or Unexpired Lease, and all rights related thereto, if any, including all easements,
licenses, permits, rights, privileges, immunities, options, rights of first refusal, and any other
interests, unless any of the foregoing agreements have been previously rejected or repudiated or
are rejected or repudiated pursuant to this Plan.
Modifications, amendments, supplements, and restatements to prepetition Executory
Contracts and Unexpired Leases that have been executed by the Debtors during the Chapter 11
Cases shall not be deemed to alter the prepetition nature of the Executory Contract or Unexpired
Lease, or the validity, priority, or amount of any Claims that may arise in connection therewith.
(b)
Proofs of Claim Based on Assumed Contracts or Leases. Any and all proofs of
Claim based on Executory Contracts and Unexpired Leases that have been assumed or assumed
and assigned in the Chapter 11 Cases, including hereunder, except proofs of Claim asserting
Cure Amounts, pursuant to the order approving such assumption or assumption and assignment,
including the Sale Order and the Confirmation Order, shall be deemed Disallowed and expunged
from the Claims register as of the Effective Date without any further notice to or action, order, or
approval of the Bankruptcy Court.
(c)
Cure Proceedings and Payments. With respect to each of the Executory Contracts
and Unexpired Leases assumed hereunder, the Reorganized Debtors or the Liquidating Debtors
(as applicable) shall designate a proposed Cure Amount, and the assumption of such Executory
Contract or Unexpired Lease shall be conditioned upon the disposition of all issues with respect
to the Cure Amount. Except as otherwise set forth on the Schedule of Assumed Executory
Contracts and Unexpired Leases, the Cure Amount with respect to each of the Executory
Contracts and Unexpired Leases assumed hereunder is designated by the Debtors as zero dollars,
subject to the determination of a different Cure Amount pursuant to the procedures set forth
herein (including Section 6.03(e) below) and in the Cure Notices. Except with respect to
Executory Contracts and Unexpired Leases for which the Cure Amount is zero dollars, or for
which the Cure Amount is in dispute, the Cure Amount shall be satisfied by the Reorganized
Debtors or the Liquidating Debtors (as applicable), if any, by payment of the Cure Amount in
Cash within 30 days following the occurrence of the Effective Date or as soon as reasonably
practicable thereafter, or on such other terms as may be ordered by the Bankruptcy Court or
agreed upon by the parties to the applicable Executory Contract or Unexpired Lease without any
further notice to or action, order, or approval of the Bankruptcy Court.
Any provisions or terms of the Executory Contracts or Unexpired Leases to be assumed
pursuant to the Plan that are, or may be, alleged to be in default, shall be satisfied solely by
payment of the Cure Amount, or by an agreed-upon waiver of the Cure Amount. If there is a
dispute regarding such Cure Amount, the ability of the Reorganized Debtors or the Liquidating
Debtors (as applicable) to provide “adequate assurance of future performance” within the
meaning of section 365 of the Bankruptcy Code, or any other matter pertaining to assumption,
then payment of the Cure Amount shall occur as soon as reasonably practicable after entry of a
Final Order resolving such dispute, approving such assumption, or as may be agreed upon by the
Reorganized Debtors or the Liquidating Debtors, as applicable, and the counterparty to the
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Executory Contract or Unexpired Lease; provided, however, that the Reorganized Debtors or the
Liquidating Debtors (as applicable) shall have the right either to reject or nullify the assumption
of any Executory Contract or Unexpired Lease within 21 days following the entry of a Final
Order determining the Cure Amount as greater than the amount that had been posited by the
Reorganized Debtors, or requiring adequate assurance of future performance in an amount
greater than had been proposed by the Reorganized Debtors.
Assumption of any Executory Contract or Unexpired Lease pursuant to the Plan or
otherwise shall result in the full release and satisfaction of any Cure Amount, Claims, or defaults,
whether monetary or nonmonetary, including defaults of provisions restricting the change in
control or ownership interest composition or other bankruptcy-related defaults, arising under any
assumed Executory Contract or Unexpired Lease at any time prior to the effective date of
assumption, as applicable.
(d)
Cure Notice. No later than seven days before the Confirmation Hearing, the
Debtors shall serve upon counterparties to such Executory Contracts and Unexpired Leases a
Cure Notice (except for such counterparties that received a Cure Notice pursuant to the Bidding
Procedures Motion and the Bidding Procedures Order) that will (i) notify the counterparty of the
proposed assumption of the applicable Executory Contract or Unexpired Lease, (ii) list the
applicable Cure Amount, if any, set forth on the Schedule of Assumed Executory Contracts and
Unexpired Leases, (iii) describe the procedures for filing objections to the proposed assumption
of the applicable Executory Contract or Unexpired Lease, (iv) describe the procedures for filing
objections to the proposed Cure Amount of the applicable Executory Contract or Unexpired
Lease, and (v) explain the process by which related disputes will be resolved by the Bankruptcy
Court. If no objection is timely received, (A) the non-Debtor party to the assumed Executory
Contract or Unexpired Lease shall be deemed to have consented to the assumption of the
applicable Executory Contract or Unexpired Lease and shall be forever barred from asserting any
objection with regard to such assumption, and (B) the proposed Cure Amount shall be
controlling, notwithstanding anything to the contrary in any applicable Executory Contract,
Unexpired Lease, or other document as of the date of the filing of the Plan, and the non-Debtor
party to an applicable Executory Contract or Unexpired Lease shall be deemed to have consented
to the Cure Amount and shall be forever barred from asserting, collecting, or seeking to collect
any additional amounts relating thereto against the Debtors, the Reorganized Debtors or the GUC
Trust, or the property of any of them.
(e)
Cure Objections. If a proper and timely objection to the Cure Notice or proposed
Cure Amount was filed by the Cure Objection Deadline, the Cure Amount shall be equal to
(i) the amount agreed to between the Reorganized Debtors or the Liquidating Debtors (as
applicable) and the applicable counterparty or (ii) to the extent the Debtors or Reorganized
Debtors or the Liquidating Debtors (as applicable) and counterparty do not reach an agreement
regarding any Cure Amount or any other matter related to assumption, the Bankruptcy Court
shall determine the Allowed amount of such Cure Amount and any related issues. Objections, if
any, to the proposed assumption and/or Cure Amount must be in writing, filed with the
Bankruptcy Court, and served in hard-copy form on the parties identified in the Cure Notice as
well as the GUC Trustee, so that they are actually received by the Cure Objection Deadline. For
the avoidance of doubt, nothing in this Plan or in the Confirmation Order shall extend the time
by which counterparties to Executory Contracts or Unexpired Leases who received Cure Notices
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pursuant to the Bidding Procedures Order or the Bidding Procedures Motion were required to
object to the assumption or assumption and assignment of the applicable Executory Contract or
Unexpired Lease.
(f)
Hearing with Respect to Objections. If an objection to the proposed assumption of
an Executory Contract or Unexpired Lease and/or to the proposed Cure Amount thereof is timely
filed and received in accordance with the procedures set forth in Section 6.03(e) of the Plan, and
the parties do not reach a consensual resolution of such objection, and if a hearing was not
previously conducted pursuant to the Bidding Procedures Motion and the Bidding Procedures
Order, a hearing with respect to such objection shall be held at such time scheduled by the
Bankruptcy Court or the Reorganized Debtors or the Liquidating Debtors (as applicable).
Objections to the proposed Cure Amount or assumption of an Executory Contract or Unexpired
Lease will not be treated as objections to Confirmation of the Plan.
(g)
Reservation of Rights. Notwithstanding anything to the contrary herein, subject to
the terms of the Restructuring Support Agreement, Bidding Procedures Order, and Sale Order,
prior to the Effective Date, the Debtors may amend their decision with respect to the assumption
of any Executory Contract or Unexpired Lease and provide a new notice amending the
information provided in the applicable notice. In the case of an Executory Contract or Unexpired
Lease designated for assumption that is the subject of a Cure Amount objection that has not been
resolved prior to the Effective Date, the Reorganized Debtors or the Liquidating Debtors (as
applicable) may designate such Executory Contract or Unexpired Lease for rejection at any time
prior to the payment of the Cure Amount, as set forth in Section 6.03(c) of the Plan, and shall
promptly thereafter provide such notice of such designation to the GUC Trustee.
Section 6.04
General Reservation of Rights. Neither the exclusion nor
inclusion of any contract or lease on the Schedule of Assumed Executory Contracts and
Unexpired Leases, nor anything contained in the Plan, shall constitute an admission by the
Debtors, the Reorganized Debtors, the Committee, or the GUC Trustee, that any such contract or
lease is in fact an Executory Contract or Unexpired Lease or that the Debtors, the Reorganized
Debtors or the GUC Trustee, or any of their Affiliates, has any liability thereunder. If there is a
dispute regarding whether a contract or lease is or was executory or unexpired at the time of
assumption or rejection, the Reorganized Debtors or the Liquidating Debtors (as applicable) shall
have 45 days following entry of a Final Order resolving such dispute to alter their treatment of
such contract or lease.
Section 6.05
Insurance Contracts. Notwithstanding anything to the
contrary in the Disclosure Statement, the Plan (including Section 5.09(b) thereof), the Plan
Supplement, the Confirmation Order, the Global Settlement Term Sheet, and the Restructuring
Support Agreement, any bar date order or notice or claim objection, any other document related
to any of the foregoing or any other order of the Bankruptcy Court (including, without limitation,
any other provision that purports to be preemptory or supervening, confers Bankruptcy Court
jurisdiction, grants an injunction or release, or requires a party to opt out of any releases, or any
provision that sets a reserve): (a) on the Effective Date, all Insurance Contracts shall continue in
effect after the Effective Date pursuant to their respective terms and conditions and shall be
treated as if assumed in their entirety by the Reorganized Debtors, and subject to the occurrence
of the Effective Date, the entry of the Confirmation Order shall constitute both approval of such
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assumption pursuant to sections 105 and 365 of the Bankruptcy Code and a finding by the
Bankruptcy Court that such assumption is in the best interests of the Estates; (b) all rights, debts,
obligations and liabilities of the Debtors under the Insurance Contracts shall survive and shall not
be amended, modified, waived, released, discharged or impaired in any respect, and shall
automatically become vested in the Reorganized Debtors on the Effective Date, and without
necessity for further approvals or orders, and nothing shall alter the legal, equitable or
contractual rights, obligations and defenses of the Debtors and the Insurers under the Insurance
Contracts or modify the coverage provided thereunder or the terms and conditions thereof except
that on and after the Effective Date, the Reorganized Debtors shall become and remain liable for
all of the Debtors’ obligations under the Insurance Contracts regardless of whether such
obligations arise before or after the Effective Date; (c) the claims of the Insurers arising (whether
before or after the Effective Date) under the Insurance Contracts shall be paid in the ordinary
course of business and without the need or requirement for any Insurer to file a proof of Claim or
Administrative Claim (for the avoidance of doubt, the Reorganized Debtors shall retain the right,
if any, to challenge any amounts owed under the Insurance Contracts in accordance with their
terms); and (d) the automatic stay of Bankruptcy Code section 362(a) and the injunctions set
forth in Article IX of the Plan, if and to the extent applicable, shall be deemed lifted without
further order of the Bankruptcy Court, solely to permit: (I) claimants with valid workers’
compensation claims or direct action claims against an Insurer under applicable non-bankruptcy
law to proceed with their claims; (II) the Insurers to administer, handle, defend, settle, and/or
pay, in the ordinary course of business and without further order of the Bankruptcy Court, (A)
workers’ compensation claims, (B) claims where a claimant asserts a direct claim against any
Insurer under applicable non-bankruptcy law, or an order has been entered by the Bankruptcy
Court granting a claimant relief from the automatic stay to proceed with its claim, and (C) all
costs in relation to each of the foregoing; and (III) the Insurers to cancel any Insurance Contracts,
and take other actions relating thereto, to the extent permissible under applicable non-bankruptcy
law, and in accordance with the terms of the Insurance Contracts.
For the avoidance of doubt, and subject to and without limiting the foregoing paragraph,
the Reorganized Debtors shall be deemed to have assumed all D&O Policies providing coverage
for those insureds currently covered by such D&O Policies for the remaining term of such D&O
Policies, including, without limitation, the six-year tail coverage purchased prior to the Petition
Date, and confirmation of this Plan shall not discharge, impair or otherwise modify the D&O
Policies or any obligations assumed by the deemed assumption thereof. For the further avoidance
of doubt, all D&O Policies have been prefunded and will not require any additional premiums on
or after the Effective Date, and shall provide coverage for the insureds for the remaining term of
such D&O Policies in respect of any claims, demands, suits, Causes of Action, or proceedings
against such insureds in at least the scope and amount as currently maintained by the Debtors,
subject to the terms thereof. Nothing in this Plan shall be deemed to impair any Entity’s claim, if
any, to proceeds of the D&O Policies or the priority of payment on such claim, if any, under the
D&O Policies.
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ARTICLE VII
PROCEDURES FOR RESOLVING DISPUTED CLAIMS AND INTERESTS
Section 7.01
Determination of Claims and Interests. After the Effective
Date, the Reorganized Debtors or the GUC Trust (as applicable) shall have and retain any and all
rights and defenses the Debtors or other party-in-interest had with respect to any Claim or
Interest immediately prior to the Effective Date, including the Causes of Action retained
pursuant to Section 5.10 of the Plan, except with respect to any Claim or Interest deemed
Allowed under this Plan.
Except as expressly provided in the Plan or in any order entered in the Chapter 11 Cases
prior to the Effective Date, including the Confirmation Order, no Claim or Interest shall become
an Allowed Claim or Interest unless and until such Claim or Interest is deemed Allowed or the
Bankruptcy Court has entered a Final Order, including the Confirmation Order, in the Chapter 11
Cases allowing such Claim or Interest. All settled Claims approved prior to the Effective Date
pursuant to a Final Order of the Bankruptcy Court, pursuant to Bankruptcy Rule 9019 or
otherwise, shall be binding on all parties. For the avoidance of doubt, any Claim determined and
liquidated pursuant to (a) an order of the Bankruptcy Court or (b) applicable non-bankruptcy law
(which determination has not been stayed, reversed, or amended and as to which determination
or any revision, modification, or amendment thereof as to which the time to appeal or seek
review or rehearing has expired and no appeal or petition for review or rehearing was filed or, if
filed, remains pending) shall be deemed an Allowed Claim in such liquidated amount and
satisfied in accordance with this Plan.
Nothing contained in this Section 7.01 shall constitute or be deemed a waiver of any
claim, right, or Cause of Action that the Debtors, the Reorganized Debtors, or the GUC Trustee
(as applicable), or any other party-in-interest may have against any Entity in connection with or
arising out of any Claim, including any rights under section 157(b) of title 28 of the United
States Code.
Section 7.02
Claims Administration Responsibility. The GUC Trustee (in
the case of Class 4 General Unsecured Claims and the Reorganized Debtors (in the case of all
other Claims) shall have responsibility for (a) administering, disputing, objecting to,
compromising, or otherwise resolving all Claims against and Interests in the Debtors including,
(i) filing, withdrawing, or litigating to judgment objections to Claims or Interests, (ii) settling or
compromising any Disputed Claim or Disputed Interest without any further notice to or action,
order, or approval by the Bankruptcy Court, and (iii) administering and adjusting the Claims
register to reflect any such settlements or compromises without any further notice to or action,
order, or approval by the Bankruptcy Court and (b) making distributions (if any) with respect to
all Claims and Interests.
Section 7.03
Objections to Claims. Any objections to Claims (other than
Administrative Claims) shall be served and filed on or before the Claims Objection Deadline (or
such later date as may be established by the Bankruptcy Court upon request of the Reorganized
Debtors or the GUC Trustee (as applicable), without further notice to parties-in-interest).
Notwithstanding any authority to the contrary, an objection to a Claim shall be deemed properly
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served on the Holder of the Claim if the Reorganized Debtors or the GUC Trustee (as applicable)
effect service in any of the following manners: (a) in accordance with Federal Rule of Civil
Procedure 4, as modified and made applicable by Bankruptcy Rule 7004; (b) to the extent
counsel for a Holder of a Claim or Interest is unknown, by first-class mail, postage prepaid, on
the signatory on the proof of Claim or other representative identified on the proof of Claim or
any attachment thereto (or at the last known addresses of such Holder if no proof of Claim is
filed or if the Debtors have been notified in writing of a change of address); or (c) by first-class
mail, postage prepaid, on any counsel that has appeared on behalf of the Holder of the Claim in
the Chapter 11 Cases and has not withdrawn such appearance. In the event that the Creditors’
Committee has not objected to the Claims of MedCo or the Vatera Lenders on or before March
12, 2020, any rights that the Creditors’ Committee, the Creditors’ Oversight Committee, and the
GUC Trust has to object to such claims are forever waived and released.
Section 7.04
Disallowance of Claims. Except as otherwise agreed, any and
all proofs of Claim filed after the applicable deadline for filing such proofs of Claim shall be
deemed Disallowed and expunged as of the Effective Date without any further notice to, or
action, order, or approval of the Bankruptcy Court, and Holders of such Claims shall not receive
any distributions on account of such Claims, unless any such late proof of Claim is deemed
timely filed by a Final Order of the Bankruptcy Court.
Nothing herein shall in any way alter, impair, or abridge the legal effect of the Bar Date
Order, or the rights of the Debtors, the Reorganized Debtors, the GUC Trustee (as applicable), or
other parties-in-interest to object to Claims on the grounds that they are time barred or otherwise
subject to disallowance or modification. Nothing in this Plan shall preclude amendments to
timely filed proofs of Claim to the extent permitted by applicable law.
All Claims of any Entity from which property is sought by the Debtors or the GUC
Trustee, as applicable, under sections 542, 543, 550, or 553 of the Bankruptcy Code or that the
Debtors, the Reorganized Debtors or the GUC Trustee (as applicable) allege is a transferee of a
transfer that is avoidable under sections 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) of the
Bankruptcy Code shall be Disallowed if (a) the Entity, on the one hand, and the Debtors or the
Reorganized Debtors or the GUC Trustee (as applicable), on the other hand, agree or the
Bankruptcy Court has determined by Final Order that such Entity or transferee is liable to turn
over any property or monies under any of the aforementioned sections of the Bankruptcy Code,
and (b) such Entity or transferee has failed to turn over such property by the date set forth in such
agreement or Final Order.
Section 7.05
Estimation of Claims. Before the Effective Date, the Debtors
and, after the Effective Date, the Reorganized Debtors or the GUC Trustee (as applicable), may
(but are not required to) at any time request that the Bankruptcy Court estimate a Disputed Claim
pursuant to section 502(c) of the Bankruptcy Code for any reason, regardless of whether any
party previously has objected to such Claim or whether the Bankruptcy Court has ruled on any
such objection, and the Bankruptcy Court shall retain jurisdiction to estimate any such Disputed
Claim, including during the litigation of any objection to any Disputed Claim or during the
pendency of any appeal relating to such objection. In the event that the Bankruptcy Court
estimates any contingent or unliquidated Claim, that estimated amount shall constitute a
maximum limitation on such Claim for all purposes under the Plan, without prejudice to the
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Holder of such Claim’s right to request that estimation should be for the purpose of determining
the Allowed amount of such Claim, and the Reorganized Debtors or the GUC Trustee (as
applicable) may elect to pursue any supplemental proceedings to object to any ultimate
distribution on such Claim. All of the objection, estimation, settlement, and resolution
procedures set forth in the Plan are cumulative and not necessarily exclusive of one another. All
estimation procedures set forth in the Plan shall be applied in accordance with section 502(c) of
the Bankruptcy Code. Disputed Claims may be estimated and subsequently compromised,
settled, withdrawn, or resolved by any mechanism approved by the Plan or the Bankruptcy
Court.
Section 7.06
No Interest on Disputed Claims. Unless otherwise
specifically provided for in this Plan or as otherwise required by section 506(b) of the
Bankruptcy Code, postpetition interest shall not accrue or be paid on Claims or Interests, and no
Holder of a Claim or Interest shall be entitled to interest accruing on or after the Petition Date on
any Claim or Interest. Additionally, and without limiting the foregoing, unless otherwise
specifically provided for in this Plan or as otherwise required by section 506(b) of the
Bankruptcy Code, interest shall not accrue or be paid on any Disputed Claim in respect of the
period from the Effective Date to the date a final distribution is made, when and if such Disputed
Claim becomes an Allowed Claim.
Section 7.07
Amendments to Claims. On or after the Effective Date,
except as otherwise provided herein, a Claim may not be filed or amended without the
authorization of the Bankruptcy Court or the Reorganized Debtors or the GUC Trustee (as
applicable), and, to the extent such authorization is not received, any such new or amended
Claim filed shall be deemed Disallowed in full and expunged without any further notice to or
action, order, or approval of the Bankruptcy Court.
ARTICLE VIII
PROVISIONS GOVERNING DISTRIBUTIONS
Section 8.01
Time of Distribution. Except as otherwise provided for herein
or ordered by the Bankruptcy Court, distributions under this Plan shall be made on the later of
(a) the Initial Distribution Date or (b) on the first Periodic Distribution Date occurring after the
later of (i) 30 days after the date when a Claim is Allowed or (ii) 30 days after the date when a
Claim becomes payable pursuant to any agreement between the Debtors, the Reorganized
Debtors, or the GUC Trustee, as applicable, and the Holder of such Claim; provided, however,
that the Reorganized Debtors, the Liquidating Debtors, or the GUC Trustee (as applicable) may,
in their sole discretion, make one-time distributions on a date that is not a Periodic Distribution
Date.
Section 8.02
Currency. Except as otherwise provided in the Plan or
Bankruptcy Court order, as of the Effective Date, any Claim asserted in currency other than U.S.
dollars shall be automatically deemed converted to the equivalent U.S. dollar value using the
exchange rate as of the Effective Date at 4:00 p.m. prevailing Eastern Time, mid-range spot rate
of exchange for the applicable currency as published in the next The Wall Street Journal
following the Effective Date.
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Section 8.03
Distribution Agent. The Distribution Agent shall make all
distributions required under this Plan, subject to the terms and provisions of this Plan. No
Distribution Agent shall be required to give any bond or surety or other security for the
performance of its duties. The Distribution Agent shall be authorized and directed to rely upon
the Debtors’ books and records and, as applicable, the Reorganized Debtors’ or the GUC
Trustee’s (as applicable) representatives and professionals in determining Allowed Claims not
entitled to distributions under the Plan in accordance with the terms and conditions of this Plan.
The Distribution Agent shall be empowered to (a) effect all actions and execute all agreements,
instruments, and other documents necessary to perform its duties under the Plan; (b) make all
distributions contemplated hereby; (c) employ professionals to represent it with respect to its
responsibilities; and (d) exercise such other powers as may be vested in the Distribution Agent
by order of the Bankruptcy Court, pursuant to the Plan, or as deemed by the Distribution Agent
to be necessary and proper to implement the provisions hereof. If the Distribution Agent is an
Entity other than the Reorganized Debtors, such Entity shall be paid its reasonable fees and
expenses, including the reasonable fees and expenses of its attorneys or other professionals.
Section 8.04
Claims Administered by Servicers. In the case of Holders of
Claims governed by an agreement and administered by a Servicer, the respective Servicer shall
be deemed to be the Holder of such Claims for purposes of distributions to be made hereunder.
The Distribution Agent shall make all distributions on account of such Claims to the Servicers or
as directed by the Servicers, in the Servicers’ sole discretion. Each Servicer shall, at its option,
hold or direct such distributions for the beneficial Holders of such Allowed Claims, as
applicable; provided, however, that the Servicer shall retain all rights under its respective
agreement in connection with delivery of distributions to the beneficial Holders of such Allowed
Claims, including rights on account of its charging lien; provided, further, however, that the
Reorganized Debtors’ or the GUC Trustee’s (as applicable) obligations to make distributions
pursuant to this Plan shall be deemed satisfied upon delivery of distributions to each Servicer or
the Entity or Entities designated by the Servicers. The Servicers shall not be required to give any
bond, surety, or other security for the performance of their duties with respect to such
distributions.
Section 8.05

Distributions on Claims Allowed After the Effective Date.

(a)
No Distributions Pending Allowance. Except as ordered by the Bankruptcy Court,
no payments or distributions shall be made with respect to all or any portion of a Disputed Claim
unless and until all objections to such Disputed Claim have been settled or withdrawn or have
been determined by a Final Order of the Bankruptcy Court, and the Disputed Claim has become
an Allowed Claim.
(b)
Special Rules for Distributions to Holders of Disputed General Unsecured
Claims. Notwithstanding any provision to the contrary in the Plan, and except as otherwise
agreed by the relevant parties, except as ordered by the Bankruptcy Court, no partial payments
and no partial distributions shall be made with respect to a Disputed General Unsecured Claim
until all such disputes in connection with such Disputed Claim have been resolved by settlement
or Final Order. All distributions made pursuant to the Plan on account of a Disputed General
Unsecured Claim that is later deemed an Allowed Claim by the Bankruptcy Court shall be made
together with any other distributions made on account of, as well as any obligations arising from,
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the distributed property as if such Allowed Claim had been an Allowed Claim on the dates
distributions were previously made to Holders of Allowed General Unsecured Claims included
in the applicable Class; provided, however, that no interest shall be paid on account of such
Allowed Claims unless required under applicable bankruptcy law.
(c)
Disputed Claims Reserve. The Reorganized Debtors or the GUC Trustee (as
applicable) shall establish and administer the Disputed Claims Reserve. Each Holder of a
Disputed General Unsecured Claim that becomes an Allowed General Unsecured Claim after the
Effective Date shall receive the treatment set forth in the Plan. On each Periodic Distribution
Date, all amounts in the Disputed Claims Reserve on account of a Disputed General Unsecured
Claim that has become Disallowed in whole or in part (or has been Allowed in an amount less
than its Provisionally Allowed amount) shall be redistributed ratably among the Holders of
Allowed General Unsecured Claims.
Section 8.06

Delivery of Distributions.

(a)
Record Date for Distributions. On the Distribution Record Date, the Claims
register shall be closed and the Distribution Agent shall be authorized and entitled to recognize
only those record Holders listed on the Claims register as of the close of business on the
Distribution Record Date. The Prepetition Agent shall have no obligation to recognize any
transfer of any Prepetition Credit Agreement Claims occurring after the close of business on the
Distribution Record Date and shall instead be entitled to recognize and deal for all purposes
under the Plan with only those Holders of record as of the close of business on the Distribution
Record Date.
(b)
Cash Distributions. Distributions of Cash may be made either by check drawn on
a domestic bank or wire transfer from a domestic bank, at the option of the Distribution Agent,
except that Cash payments made to foreign creditors may be made in such funds and by such
means as are necessary or customary in a particular foreign jurisdiction.
(c)
Address for Distributions. Distributions to Holders of Allowed Claims shall be
made by the Distribution Agent or the appropriate Servicer (i) at the addresses set forth on the
proofs of Claim filed by such Holders of Claims (or at the last known addresses of such Holders
of Claims if no proof of Claim is filed or if the Debtors or the Distribution Agent have been
notified in writing of a change of address), (ii) at the addresses set forth in any written notices of
address changes delivered to the Distribution Agent after the date of any related proof of Claim,
(iii) at the addresses reflected in the Schedules if no proof of Claim has been filed and the
Distribution Agent has not received a written notice of a change of address, or (iv) in the case of
a Holder of a Claim whose Claim is governed by an agreement and administered by a Servicer,
at the addresses contained in the official records of such Servicer. The Debtors, the Reorganized
Debtors or the GUC Trustee (as applicable), and the Distribution Agent shall not incur any
liability whatsoever on account of any distributions under the Plan.
(d)
Undeliverable Distributions. If any distribution to a Holder of a Claim is returned
as undeliverable, no further distributions to such Holder of such Claim shall be made unless and
until the Distribution Agent or the appropriate Servicer is notified of the then-current address of
such Holder of the Claim, at which time all missed distributions shall be made to such Holder of
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the Claim without interest on the next Periodic Distribution Date. Amounts in respect of
undeliverable distributions shall be returned to the Reorganized Debtors or GUC Trustee (as
applicable) and with respect to Class 4 Claims distributions, treated in accordance with the GUC
Trust Agreement.
(e)
Reversion. Any distribution under the Plan that is an Unclaimed Distribution for a
period of six months after such distribution shall be deemed unclaimed property under section
347(b) of the Bankruptcy Code and such Unclaimed Distribution shall revert to and vest in the
Reorganized Debtors or, with respect to Class 4 Claims Distributions, be delivered to the GUC
Trustee for treatment in accordance with the GUC Trust Agreement, (as applicable) free of any
restrictions thereon. Upon vesting, the Claim of any Holder or successor to such Holder with
respect to such property shall be cancelled and forever barred, notwithstanding federal or state
escheat, abandoned, or unclaimed property laws to the contrary. The provisions of the Plan and
the GUC Trust Agreement regarding undeliverable distributions and Unclaimed Distributions
shall apply with equal force to distributions that are issued by the Distribution Agent made
pursuant to any indenture or any other instrument evidencing a Claim or an Interest (but only
with respect to the initial distribution by the Servicer to Holders that are entitled to be recognized
under the relevant indenture or any other instrument evidencing a Claim or an Interest and not
with respect to Entities to whom those recognized Holders distribute), notwithstanding any
provision in such indenture or other instrument evidencing a Claim or an Interest to the contrary
and notwithstanding any otherwise applicable federal or state escheat, abandoned, or unclaimed
property law.
(f)
De Minimis Distributions. Notwithstanding any other provision of the Plan to the
contrary, the Distribution Agent shall not be required to make a distribution on account of an
Allowed Claim if (i) the aggregate amount of all distributions authorized to be made on the
Periodic Distribution Date in question is or has a value less than $50.00; provided, however, that
the Distribution Agent shall make, or cause to be made, a distribution on a Periodic Distribution
Date of less than $50.00 if the Distribution Agent expects that such Periodic Distribution Date
shall be the final Periodic Distribution Date; or (ii) the amount to be distributed to the specific
Holder of the Allowed Claim on the particular Periodic Distribution Date does not both (x)
constitute a final distribution to such Holder and (y) have a value of at least $50.00.
Section 8.07
Claims Paid or Payable by Third Parties. The Claims and
Solicitation Agent shall reduce in full a Claim to the extent that the Holder of such Claim
receives payment in full on account of such Claim from a party that is not the Distribution Agent
without any further notice to or action, order, or approval of the Bankruptcy Court. To the extent
a Holder of a Claim receives a distribution on account of such Claim and receives payment from
a party that is not the Distribution Agent on account of such Claim, such Holder shall, within two
weeks of receipt thereof, repay or return the distribution under the Plan to the Reorganized
Debtors or the GUC Trustee (as applicable), to the extent the Holder’s total recovery on account
of such Claim from the third party and under the Plan exceeds the amount of such Claim as of
the date of any such distribution under the Plan.
Section 8.08
Setoffs. Except as otherwise expressly provided for in the Plan,
the Reorganized Debtors or the Liquidating Debtors (as applicable), pursuant to the Bankruptcy
Code (including section 553 of the Bankruptcy Code), applicable non-bankruptcy law, or as may
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be agreed to by the Holder of a Claim, may set off against any Allowed Claim and the
distributions to be made pursuant to the Plan on account of such Allowed Claim, any Claims,
rights, and Causes of Action of any nature that the Reorganized Debtors or the Liquidating
Debtors (as applicable), may hold against the Holder of such Allowed Claim, to the extent such
Claims, rights, or Causes of Action against such Holder have not been otherwise compromised or
settled on or prior to the Effective Date (whether pursuant to the Plan or otherwise); provided,
however, that neither the failure to effect such a setoff nor the allowance of any Claim pursuant
to the Plan shall constitute a waiver or release the Reorganized Debtors or the GUC Trust (as
applicable) of any such Claims, rights, and Causes of Action that the Reorganized Debtors or the
GUC Trust (as applicable) may possess against such Holder. In no event shall any Holder of
Claims be entitled to set off any Claim against any Claim, right, or Cause of Action of the
Reorganized Debtors or the GUC Trust, as applicable, unless such Holder has filed a motion
with the Bankruptcy Court requesting the authority to perform such setoff on or before the
Confirmation Date, and notwithstanding any indication in any proof of Claim or otherwise that
such Holder asserts, has, or intends to preserve any right of setoff pursuant to Bankruptcy Code
section 553 or otherwise; provided, however, that the limitation on the right of setoff set forth in
this sentence shall not apply to any right of setoff of any MedCo Person.
Section 8.09
Allocation of Plan Distributions Between Principal and
Interest. To the extent that any Allowed Claim entitled to a distribution under this Plan is
composed of indebtedness and accrued but unpaid interest thereon, such distribution shall, to the
extent permitted by applicable law, be allocated for federal income tax purposes to the principal
amount of the Claim first and then, to the extent the consideration exceeds the principal amount
of the Claim, to the portion of such Claim representing accrued but unpaid interest.
ARTICLE IX
EFFECT OF PLAN ON CLAIMS AND INTERESTS
Section 9.01
Vesting of Assets. Except as otherwise explicitly provided in
this Plan, including Section 5.04(e), as of the Effective Date, the property of each Debtors’
Estate, if any, shall revest in the applicable Reorganized Debtors or the Liquidating Debtors (as
applicable) which, as Debtors, owned such property or interest in property as of the Effective
Date, free and clear of all Claims, Liens, charges, encumbrances, rights, and Interests. As of and
following the Effective Date, the Reorganized Debtors or the Liquidating Debtors (as applicable)
may operate their business and use, acquire, and dispose of property and settle and compromise
Claims, Interests, or Causes of Action without supervision of the Bankruptcy Court, free of any
restrictions of the Bankruptcy Code or Bankruptcy Rules, other than those restrictions expressly
imposed by this Plan or the Confirmation Order. For the avoidance of doubt, upon the
occurrence of the Supporting Lender Transaction Effective Date, the Excluded Causes of Action
shall revest in the applicable Reorganized Debtors pursuant to this Section 9.01 (or, if applicable,
be released pursuant to Section 9.04 of this Plan).
Section 9.02
Discharge of the Debtors. In the event of a Plan Sale,
pursuant to section 1141(d) of the Bankruptcy Code, except as otherwise specifically provided in
this Plan or the Confirmation Order, and effective as of the Effective Date: (a) the distributions
and rights that are provided in this Plan, if any, and the treatment of all Claims and Interests shall
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be in exchange for and in complete satisfaction, discharge, and release of all Claims and Causes
of Action, whether known or unknown, foreseen or unforeseen, existing or hereafter arising, at
law, in equity or otherwise, including any interest accrued on such Claims from and after the
Petition Date, against, liabilities of, Liens on, obligations of, rights against, and Interests in the
Debtors or any of their assets or properties, regardless of whether any property shall have been
distributed or retained pursuant to this Plan on account of such Claims, rights, and Interests,
including, but not limited to, Claims and Interests that arose before the Effective Date and all
debts of the kind specified in sections 502(g), 502(h), or 502(i) of the Bankruptcy Code, in each
case whether or not (i) a proof of Claim or Interest based upon such Claim, debt, right, or Interest
is filed or deemed filed under section 501 of the Bankruptcy Code, (ii) a Claim or Interest based
upon such Claim, debt, right, or Interest is Allowed under section 502 of the Bankruptcy Code,
or (iii) the Holder of such a Claim, right, or Interest accepted this Plan; (b) the Plan shall bind all
Holders of Claims and Interests notwithstanding whether any such Holders failed to vote to
accept or reject the Plan or voted to reject the Plan; (c) all Claims and Interests shall be satisfied,
discharged, and released in full, and the Debtors’ liability with respect thereto shall be
extinguished completely, including any liability of the kind specified under section 502(g) of the
Bankruptcy Code; and (d) all Entities shall be precluded from asserting against the Debtors, the
Estates, the Reorganized Debtors, or the Liquidating Debtors (as applicable), their successors
and assigns, and their assets and properties any other Claims or Interests based upon any
documents, instruments, or any act or omission, transaction, or other activity of any kind or
nature that occurred prior to the Effective Date. The Confirmation Order shall be a judicial
determination of the discharge of all Claims against and Interests in the Debtors, subject to the
occurrence of the Effective Date.
Section 9.03
Compromise and Settlement. Pursuant to Bankruptcy Rule
9019(a), the Debtors may compromise and settle various (a) Claims or Interests and (b) Causes
of Action that the Debtors have against other Entities up to the Effective Date. After the
Effective Date, any such right shall pass to the Reorganized Debtors or to the GUC Trustee (as
applicable) as contemplated in Section 9.01 of this Plan, without the need for further approval of
the Bankruptcy Court. Pursuant to Section 363 of the Bankruptcy Code and Bankruptcy Rule
9019 and in consideration for the distributions and other benefits provided pursuant to the Plan
or any distribution to be made on account of an Allowed Claim, the provisions of the Plan shall
constitute a good-faith compromise of all Claims, Interests, and controversies relating to the
contractual, legal, and subordination rights that a Holder of a Claim or Interest may have with
respect to any Allowed Claim or Allowed Interest.
Section 9.04
Debtor Release. As of the Effective Date, except for the
rights, if any, that remain in effect from and after the Effective Date to enforce the Plan
and the Definitive Documents, for good and valuable consideration, the adequacy of which
is hereby confirmed, including, without limitation, the service of the Released Parties to
facilitate the reorganization of the Debtors and the implementation of the Restructuring,
and except as otherwise provided in the Plan or in the Confirmation Order, the Released
Parties, in all capacities, will be deemed forever released and discharged, to the maximum
extent permitted by law, by the Debtors, the Reorganized Debtors, the Estates, all affiliates
or subsidiaries managed or controlled by the foregoing, and each of their predecessors,
successors and assigns, subsidiaries, and affiliates, and all of their respective current and
former officers, directors, principals, shareholders, members, partners, employees, agents,
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advisory board members, financial advisors, attorneys, accountants, investment bankers,
consultants, representatives, and other professionals, and such persons’ respective heirs,
executors, estates, servants, and nominees, from any and all Claims, Interests, or Causes of
Action whatsoever, including any derivative Claims asserted or that could have been
asserted on behalf of a Debtor, whether known or unknown, foreseen or unforeseen,
existing or hereafter arising, at law, in equity or otherwise, that such Entity would have
been legally entitled to assert (whether individually or collectively), based on, relating to, or
arising from, in whole or in part, directly or indirectly, in any manner whatsoever, the
Debtors, the assets, liabilities, operations or business of the Debtors, the Restructuring (as
defined in the Restructuring Support Agreement), the Chapter 11 Cases, the purchase,
transfer, sale, or rescission of the purchase or sale of any security of the Debtors or the
Reorganized Debtors, the making of any loan to the Debtors or the Reorganized Debtors,
any royalty arrangement with any Debtor, the subject matter of, or the transactions or
events giving rise to, any Claim or Interest that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the restructuring
of Claims and Interests before or during the Chapter 11 Cases, the negotiation,
formulation, preparation, or consummation of the Plan, the Term Sheet, the Restructuring
Support Agreement, the Definitive Documents, or any related agreements, instruments, or
other documents, or the solicitation of votes with respect to the Plan, in all cases based
upon any act or omission, transaction, agreement, event, or other occurrence taking place
on or before the Effective Date; provided that nothing in the Plan shall be construed to
release the Released Parties from willful misconduct or actual fraud as determined by a
Final Order; provided, further, that, on or promptly following the Effective Date, the
Debtors and MedCo shall dismiss with prejudice all claims pending against one another
and their current and former directors and officers and all Claims asserted by the Debtors
in any pending litigation against MedCo (and their current and former directors and
officers, to the extent applicable) shall be released; provided, further that the dismissal shall
not impair MedCo’s ability to assert and liquidate a prepetition general unsecured claim,
solely against the Debtors, with respect to any such pending claims, subject to the terms of
the subordination set forth in Section 5.04 hereof. Notwithstanding the foregoing, no Claim
of the Debtors against any former employee of the Debtors on account of such former
employee’s failure to return any amount awarded to him or her pursuant to the Debtors'
prepetition employee bonus and retention plan in accordance with the terms of the
applicable letter agreement governing the same is released pursuant to this Section 9.04.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval,
pursuant to Bankruptcy Rule 9019, of the Debtor Release, which includes by reference
each of the related provisions and definitions contained in this Plan, and further, shall
constitute the Bankruptcy Court’s finding that the Debtor Release is: (1) in exchange for
the good and valuable consideration provided by the Released Parties; (2) a good-faith
settlement and compromise of the claims released by the Debtor Release; (3) in the best
interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable, and
reasonable; (5) given and made after due notice and opportunity for hearing; and (6) a bar
to any of the Debtors or the Reorganized Debtors or their respective Estates or the GUC
Trustee asserting any claim, Cause of Action, or liability related thereto, of any kind
whatsoever, against any of the Released Parties or their property, released pursuant to the
Debtor Release.
51

A-413

Case 1:20-cv-00600-MN
Case 19-12748-LSS
DocumentDoc
26-1
520-1
Filed Filed
11/30/20
04/11/20
Page Page
414 of58
518
of PageID
70
#: 1672

Section 9.05
Third-Party Release. As of the Effective Date, the Releasing
Parties conclusively, absolutely, unconditionally, irrevocably, and forever discharge and
release (and each entity so discharged and released shall be deemed discharged and
released by the Releasing Parties) the Released Parties, in all capacities, and their
respective property from any and all Claims, Interests, obligations, rights, suits, damages,
causes of action, remedies, and liabilities whatsoever, including any derivative claims
asserted or assertable on behalf of the Debtors, the Reorganized Debtors, or their Estates,
any Claims or causes of action asserted on behalf of any Holder of any Claim or any
Interest or that any Holder of a Claim or an Interest would have been legally entitled to
assert, whether known or unknown, foreseen or unforeseen, existing or hereinafter arising,
at law, in equity, or otherwise, that such Releasing Party would have been legally entitled to
assert in their own right (whether individually or collectively), based on or relating to, or in
any manner arising prior to the Effective Date from, in whole or in part, directly or
indirectly, in any manner whatsoever, the Debtors, the assets, liabilities, operations, or
business of the Debtors, the Restructuring (as defined in the Restructuring Support
Agreement), the Chapter 11 Cases, or the Restructuring Support Agreement, the purchase,
sale, transfer, or rescission of any debt, security, asset, right, or interest of the Debtors or
the Reorganized Debtors, the making of any loan to the Debtors or the Reorganized
Debtors, any royalty arrangement with any Debtor, the subject matter of, or the
transactions or events giving rise to, any Claim against or Interest in the Debtors that is
treated in the Plan, the business or contractual arrangements between any Debtor and any
Released Party, the negotiation, formulation, or preparation of the Restructuring
documents or related agreements, instruments, or other documents, including the Plan, the
Term Sheet, the Restructuring Support Agreement, the Definitive Documents (as defined
in the Restructuring Support Agreement), or any related agreements or instruments, or the
solicitation of votes with respect to the Plan, or any other act or omission, transaction,
agreement, event, or other occurrence taking place on or before the Effective Date;
provided that nothing in the Plan shall be construed to release the Released Parties from
any claims based upon willful misconduct or intentional fraud as determined by a Final
Order.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval,
pursuant to Bankruptcy Rule 9019, of the Third-Party Release, which includes by
reference each of the related provisions and definitions contained in this Plan, and further,
shall constitute the Bankruptcy Court’s finding that the Third-Party Release is: (1) in
exchange for the good and valuable consideration provided by the Released Parties; (2) a
good-faith settlement and compromise of claims released by the Third-Party Release; (3) in
the best interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable,
and reasonable; (5) given and made after due notice and opportunity for hearing; and (6) a
bar to any of the Releasing Parties asserting any claim, Cause of Action, or liability related
thereto, of any kind whatsoever, against any of the Released Parties or their property
released pursuant to the Third-Party Release.
Section 9.06
Exculpation and Limitation of Liability. To the maximum
extent permitted by applicable law, no Exculpated Party will have or incur, and each Exculpated
Party is hereby released and exculpated from, any claim, obligation, suit, judgment, damage,
demand, debt, right, cause of action, remedy, loss, and liability for any claim in connection with
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or arising out of the administration of the Chapter 11 Cases; the negotiation and pursuit of the
Restructuring (as defined in the Restructuring Support Agreement), the Disclosure Statement, the
Restructuring Support Agreement, the Plan, or the solicitation of votes for, or confirmation of,
the Plan; the funding or consummation of the Plan; the Debtors’ sales and marketing process, the
Bidding Procedures, the Bidding Procedures Motion, and the Bidding Procedures Order; the
occurrence of the Effective Date; the administration of the Plan or the property to be distributed
under the Plan; the issuance of securities under or in connection with the Plan; or the transactions
in furtherance of any of the foregoing, except for fraud or willful misconduct, as determined by a
Final Order. This exculpation will be in addition to, and not in limitation of, all other releases,
indemnities, exculpations, and any other applicable law or rules protecting such Exculpated
Parties from liability, and this exculpation is not intended to, and shall not, limit the releases
given by the Releasing Parties or to the Released Parties under this Plan.
Section 9.07

Injunction.

(a)
Upon entry of the Confirmation Order, all persons acting in any capacity,
including all Holders of Claims and Interests, along with their respective present or former
employees, agents, officers, directors, principals, and affiliates, shall be enjoined from taking any
actions to interfere with the implementation or consummation of the Plan and the Restructuring
(as defined in the Restructuring Support Agreement) in relation to any Claim, Interest, security,
or agreement or Cause of Action that is extinguished, discharged, cancelled, surrendered, or
released pursuant to the Plan.
(b)
Except as expressly provided in the Plan, the Confirmation Order, or a separate
order of the Bankruptcy Court or as agreed to by the Debtors and a Holder of a Claim against or
Interest in a Debtor, all Entities that have held, hold, or may hold Claims against or Interests in
the Debtors whether or not such parties have voted to accept or reject the Plan and other partiesin-interest, along with their respective present or former employees, agents, officers, directors,
principals, and affiliates are permanently enjoined, on and after the Effective Date, solely with
respect to any Claim, Interest, security or agreement, or Cause of Action that is extinguished,
discharged, cancelled, surrendered, or released pursuant to the Plan, from (i) commencing,
conducting, or continuing in any manner, directly or indirectly, any suit, action, or other
proceeding of any kind (including, without limitation, any proceeding in a judicial, arbitral,
administrative, or other forum) against or affecting the Released Parties or the property of any of
the Released Parties, (ii) enforcing, levying, attaching (including, without limitation, any
prejudgment attachment), collecting, or otherwise recovering by any manner or means, whether
directly or indirectly, any judgment, award, decree, or order against the Released Parties or the
property of any of the Released Parties, (iii) creating, perfecting, or otherwise enforcing in any
manner, directly or indirectly, any encumbrance of any kind against the Released Parties or the
property of any of the Released Parties, (iv) asserting any right of setoff, directly or indirectly,
against any obligation due the Released Parties or the property of any of the Released Parties,
except as contemplated by the Plan; and (v) acting or proceeding in any manner, in any place
whatsoever, that does not conform to or comply with the provisions of the Plan.
(c)
The injunctions in the Plan shall extend to any successors of the Debtors and the
Reorganized Debtors or the Liquidating Debtors (as applicable) and their respective property and
interests in property.
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Section 9.08

Subordination Rights.

(a)
Except as otherwise provided in the Plan (including Section 5.04(f) hereof), the
allowance, classification, and treatment of all Allowed Claims and the respective distributions
and treatments under the Plan take into account and conform to the relative priority and rights of
the Claims in each Class in connection with any contractual, legal, and equitable subordination
rights relating thereto, whether arising under general principles of equitable subordination,
section 510(b) of the Bankruptcy Code, or otherwise. All Claims and all rights and claims
between or among Holders of Claims relating in any manner whatsoever to distributions on
account of Claims or Interests, based upon any claimed subordination rights, whether asserted or
unasserted, legal or equitable, shall be deemed satisfied by the distributions under the Plan to
Holders of Claims having such subordination rights, such subordination rights shall be deemed
waived, released and terminated as of the Effective Date, and all Holders shall be permanently
enjoined from enforcing such rights, if any. Except as otherwise specifically provided for in the
Plan, distributions to the various Classes of Claims hereunder shall not be subject to levy,
garnishment, attachment, or like legal process by any Holder of a Claim by reason of any
subordination rights or otherwise, so that each Holder of a Claim shall have and receive the
benefit of the distributions in the manner set forth in the Plan.
(b)
Except as otherwise provided in the Plan, the right of the Reorganized Debtors or
the GUC Trust (as applicable) to seek subordination of any Claim or Interest pursuant to section
510 of the Bankruptcy Code is fully reserved, and the treatment afforded any Claim or Interest
that becomes a subordinated Claim or Interest at any time shall be modified to reflect such
subordination. Unless the Plan or the Confirmation Order otherwise provide, no distributions
shall be made on account of a Claim subordinated pursuant to this Section 9.08(b) unless ordered
by the Bankruptcy Court.
Section 9.09
Protection Against Discriminatory Treatment. Consistent
with section 525 of the Bankruptcy Code, no Governmental Unit shall discriminate against the
Debtors or deny, revoke, suspend, or refuse to renew a license, permit, charter, franchise, or
other similar grant to, condition such a grant to, or discriminate with respect to such a grant
against, the Reorganized Debtors or the Liquidating Debtors (as applicable), or another Entity
with whom the Reorganized Debtors or the Liquidating Debtors (as applicable) have been
associated, solely because the Reorganized Debtors or the Liquidating Debtors (as applicable)
have been debtors under chapter 11, have been insolvent before the commencement of the
Chapter 11 Cases (or during the Chapter 11 Cases but before the Debtors are granted or denied a
discharge), or have not paid a debt that is settled and released in the Chapter 11 Cases.
Section 9.10
Release of Liens. Except as otherwise provided in this Plan, or
in any contract, instrument, release, or other agreement or document created pursuant to the Plan,
on the Effective Date, all mortgages, deeds of trust, Liens, pledges, or other security interests
against any property of the Estates shall be fully released, and all of the right, title, and interest of
any Holder of such mortgages, deeds of trust, Liens, pledges, or other security interests shall
revert to the Reorganized Debtors or the GUC Trust, if the applicable lien was as to GUC Trust
Assets, and their successors and assigns.
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Section 9.11
Reimbursement or Contribution. If the Bankruptcy Court
disallows a Claim for reimbursement or contribution of an Entity pursuant to section
502(e)(1)(B) of the Bankruptcy Code, then to the extent that such Claim is contingent as of the
Effective Date, such Claim shall be forever Disallowed notwithstanding section 502(j) of the
Bankruptcy Code, unless prior to the Effective Date (a) such Claim has been adjudicated as noncontingent or (b) the relevant Holder of a Claim has filed a contingent proof of Claim on account
of such Claim and a Final Order has been entered determining such Claim as no longer
contingent.
ARTICLE X
CONDITIONS PRECEDENT
Section 10.01
Conditions Precedent to the Confirmation Order. The
following are conditions precedent to the Confirmation of the Plan, each of which may be
satisfied or waived in accordance with Section 10.03 of this Plan:
(a)
in the event of a Section 363 Asset Sale, the Sale Order shall be entered and shall
be a Final Order;
(b)

in the event that the Supporting Lenders are the Successful Bidder:

(i)
the Restructuring Support Agreement shall have been approved by the
Bankruptcy Court and such approval shall not have been stayed or modified and the
Restructuring Support Agreement shall not have been terminated and shall remain in full force
and effect in accordance with its terms;
(ii)
the Bankruptcy Court shall have entered the order approving the
Disclosure Statement consistent with the Restructuring Support Agreement, and reasonably
acceptable to the Requisite Supporting Lenders;
(iii) the Restructuring Expenses due and payable as of the date of Confirmation
shall have been paid pursuant to the Restructuring Support Agreement and the Term Sheet (as
defined in the Restructuring Support Agreement); and
(iv)
the Debtors’ use of cash collateral pursuant to the Cash Collateral Order
shall not have terminated, and the Supporting Lenders shall not have delivered a notice of the
occurrence of a Termination Event (as defined in the Cash Collateral Order) to the Debtors; and
(c)

the Cash Collateral Order shall remain in full force and effect.

Section 10.02
Conditions Precedent to the Effective Date of the Plan. The
following are conditions precedent to the occurrence of the Effective Date, each of which may be
satisfied or waived in accordance with Section 10.03 of this Plan:
(a)
all conditions precedent to Confirmation set forth in Section 10.01 hereof shall
have been and shall remain satisfied or shall have been waived in accordance with Section 10.03
hereof;
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(b)

in the event that the Supporting Lenders are the Successful Bidder:

(i)
all conditions to the obligations of the Supporting Lenders, to the
obligations of the Debtors, and to the obligations of both the Supporting Lenders and the Debtors
set forth in Article VIII of the Restructuring Support Agreement shall have been either satisfied
or waived in accordance with the terms of the Restructuring Support Agreement and shall remain
either satisfied or waived, as applicable;
(ii)
the Confirmation Order shall be consistent with the Restructuring Support
Agreement and reasonably acceptable to the Requisite Supporting Lenders; and
(iii) the Restructuring Expenses due and payable as of the date of the Effective
Date shall have been paid pursuant to the Restructuring Support Agreement and the Term Sheet
(as defined in the Restructuring Support Agreement); and
(c)

the Confirmation Order shall remain in full force and effect and shall be a Final

Order;
(d)
in the event of a Section 363 Asset Sale, the Bankruptcy Court shall have entered
the Sale Order, and such order shall be a Final Order;
(e)
all authorizations, consents, certifications, approvals, rulings, no action letters,
opinions or other documents, or actions required by any law, regulation, or order to be received
or to occur in order to implement the Plan on the Effective Date shall have been obtained or shall
have occurred unless failure to do so will not have a material adverse effect on the Reorganized
Debtors or the Liquidating Debtors (as applicable); and
(f)
all statutory fees and obligations then due and payable to the Office of the United
States Trustee shall have been paid and satisfied in full.
Section 10.03
Waiver of Conditions Precedent. The conditions set forth in
Section 10.01 or Section 10.02 may be waived, in whole or in part, by the Debtors, with the
written consent of the Requisite Supporting Lenders (in the event the Supporting Lenders are the
Successful Bidder), which consent, for the avoidance of doubt, may be granted or withheld in
their sole discretion.
Section 10.04
Notice of Effective Date. The Reorganized Debtors or the
Liquidating Debtors (as applicable) shall file with the Bankruptcy Court a notice of the
occurrence of the Effective Date within a reasonable period of time after the conditions in
Section 10.02 of this Plan have been satisfied or waived pursuant to Section 10.03 of this Plan.
Section 10.05
Effect of Non-Occurrence of Conditions to Consummation.
If, prior to consummation of the Plan, the Confirmation Order is vacated pursuant to a Final
Order, then except as provided in any order of the Bankruptcy Court vacating the Confirmation
Order, the Plan will be null and void in all respects, and nothing contained in the Plan or
Disclosure Statement shall (a) constitute a waiver or release of any Claims, Interests, or Causes
of Action, (b) prejudice in any manner the rights of the Debtors or any other Entity, or (c)
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constitute an admission, acknowledgement, offer, or undertaking of any sort by the Debtors or
any other Entity.
ARTICLE XI
BANKRUPTCY COURT JURISDICTION
Section 11.01
Retention of Jurisdiction. Pursuant to sections 105(a) and
1142 of the Bankruptcy Code, the Bankruptcy Court shall have exclusive jurisdiction of all
matters arising out of, and related to, the Chapter 11 Cases and the Plan (without prejudice to the
rights, if any, of any party in interest to seek to withdraw the bankruptcy reference pursuant to 28
U.S.C. § 157(d) and related law with respect to any issue or proceeding subject to mandatory or
discretionary withdrawal), including jurisdiction to:
(a)
resolve any matters related to Executory Contracts and Unexpired Leases,
including: (i) the assumption, assumption and assignment, or rejection of any Executory Contract
or Unexpired Lease to which a Debtor is a party or with respect to which a Debtor may be liable,
and to hear and determine, and, if necessary, liquidate any Claims arising therefrom including
Cure Amounts pursuant to section 365 of the Bankruptcy Code; (ii) any potential contractual
obligation under any Executory Contract or Unexpired Lease that is assumed (or assumed and
assigned); (iii) the Reorganized Debtors’ or the Liquidating Debtors’ (as applicable) amendment,
modification, or supplement after the Effective Date, pursuant to Article VI of this Plan, of the
lists of Executory Contracts and Unexpired Leases to be assumed (or assumed and assigned) or
rejected or otherwise; and (iv) any dispute regarding whether a contract or lease is or was
executory, expired, or terminated;
(b)
adjudicate any and all adversary proceedings, applications, and contested matters
that may be commenced or maintained pursuant to the Chapter 11 Cases or this Plan, or that
were the subject of proceedings before the Bankruptcy Court, prior to the Effective Date,
proceedings to adjudicate the allowance of Disputed Claims and Disputed Interests, and all
controversies and issues arising from or relating to any of the foregoing;
(c)
ensure that distributions to Holders of Allowed Claims and Interests are
accomplished as provided herein and adjudicate any and all disputes arising from or relating to
distributions under the Plan;
(d)
allow in whole or in part, disallow in whole or in part, determine, liquidate,
classify, estimate, or establish the priority, secured or unsecured status, or amount of any Claim
or Interest, including hearing and determining any and all objections to the allowance or
estimation of Claims or Interests filed, both before and after the Confirmation Date, including
any objections to the classification of any Claim or Interest, and the resolution of request for
payment of any Administrative Claim;
(e)
issue injunctions, enter and implement other orders, or take such other actions as
may be necessary or appropriate to restrain interference by any Entity with consummation or
enforcement of the Plan or any Section 363 Asset Sale;
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(f)
determine any other matters that may arise in connection with or relate to the
Plan, the Disclosure Statement, the Confirmation Order, the Asset Purchase Agreement, the
GUC Trust Agreement, or, subject to any applicable forum selection clause, any contract,
instrument, release, or other document created in connection with the Plan, the Disclosure
Statement or any Section 363 Asset Sale;
(g)
enter and implement such orders as may be appropriate if the Confirmation Order
or the Sale Order (if applicable) is for any reason stayed, revoked, modified, and/or vacated;
(h)
enter and implement such orders as may be necessary or appropriate to execute,
implement or consummate the provisions of the Plan or the Asset Purchase Agreement and all
contracts, instruments, releases, and other agreements and documents created in connection with
the Plan, the Plan Supplement, the Disclosure Statement, any Asset Purchase Agreement, and
any Section 363 Asset Sale;
(i)
enter and enforce any order for the sale of property pursuant to sections 363,
1123, or 1146(a) of the Bankruptcy Code, including the Sale Order (if applicable);
(j)
consider any modifications of this Plan, to cure any defect or omission, or to
reconcile any inconsistency in any order of the Bankruptcy Court, including the Confirmation
Order and the Sale Order (if applicable);
(k)
hear and determine all applications for allowance of compensation and
reimbursement of expenses of Professionals authorized pursuant to the Bankruptcy Code or the
Plan;
(l)
determine requests for the payment of Claims entitled to priority under section
507(a)(1) of the Bankruptcy Code;
(m)
adjudicate, decide, or resolve any and all matters related to section 1141 of the
Bankruptcy Code;
(n)
hear and determine all disputes involving the existence, nature, scope, or
enforcement of the exculpations, injunctions and releases granted in connection with and under
the Plan, including under Article IX of the Plan;
(o)

hear any applications with respect to any Professional Claims;

(p)
enforce the injunction, release, and exculpation provisions set forth in the Plan,
including in Article IX of the Plan;
(q)
resolve any cases, controversies, suits, disputes, or Causes of Action that may
arise in connection with consummation of the Plan or any Section 363 Asset Sale, including the
interpretation, implementation, or enforcement of the Plan, the Confirmation Order, the Asset
Purchase Agreement, and the Sale Order, including disputes arising under agreements,
documents, or instruments executed in connection with this Plan or any Section 363 Asset Sale
or any disputes arising in connection with any Entity’s obligations incurred in connection with
the Plan or any Section 363 Asset Sale;
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(r)
hear and determine all suits or adversary proceedings to recover assets of the
Debtors and property of their Estates, wherever located;
(s)
hear and determine matters concerning state, local, and federal taxes in
accordance with sections 346, 505, and 1146 of the Bankruptcy Code;
(t)
grant any consensual request to extend the deadline for assuming or rejecting
Unexpired Leases pursuant to section 365(d)(4) of the Bankruptcy Code;
(u)

enter a Final Decree closing the Chapter 11 Cases;

(v)

hear any other matter not inconsistent with the Bankruptcy Code; and

(w)

enforce all orders previously entered by the Bankruptcy Court.

From the Confirmation Date through the Effective Date, the Bankruptcy Court shall
retain jurisdiction with respect to each of the foregoing items and all other matters that were
subject to its jurisdiction prior to the Confirmation Date. Nothing contained herein shall be
construed to increase, decrease, or otherwise modify the independence, sovereignty, or
jurisdiction of the Bankruptcy Court.
ARTICLE XII
MISCELLANEOUS PROVISIONS
Section 12.01
Binding Effect. Upon the Effective Date, this Plan shall be
binding upon and inure to the benefit of the Debtors, the Reorganized Debtors, all current and
former Holders of Claims, all current and former Holders of Interests, and all other parties-ininterest and their respective heirs, successors, and assigns.
Section 12.02
Payment of Statutory Fees. All fees payable pursuant to
section 1930 of title 28 of the United States Code, as of the entry of the Confirmation Order as
determined by the Bankruptcy Court at the Confirmation Hearing, shall be paid on the Effective
Date. The Reorganized Debtors or the Liquidating Debtors (as applicable) shall continue to pay
fees pursuant to section 1930 of title 28 of the United States Code until the Chapter 11 Cases are
closed by entry of the Final Decree. Furthermore, following entry of the Confirmation Order, the
Reorganized Debtors or the Liquidating Debtors (as applicable) shall continue to file quarterly
reports in compliance with Bankruptcy Rule 2015(a)(5); provided, however, that such reports
shall not purport to be prepared in accordance with GAAP, may not be construed as reports filed
under the Securities Exchange Act, and may not be relied upon by any party for any purpose
except as set forth in Bankruptcy Rule 2015(a)(5).
Section 12.03
Restructuring Expenses. Subject to the Cash Collateral Order,
including the payment procedures set forth therein, on the Effective Date, and otherwise in
accordance with the terms of any applicable fee letters and court orders during the pendency of
the Chapter 11 Cases, the Reorganized Debtors shall pay in full in Cash all outstanding
Restructuring Expenses not previously paid pursuant to an order of the Bankruptcy Court in
accordance with the terms of the applicable engagement letters entered into or acknowledged by
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the Debtors or other applicable arrangements, without the need for any application or notice to or
approval by the Bankruptcy Court. Restructuring Expenses invoiced after the Effective Date,
covering the period prior to or on the Effective Date, shall be paid promptly by the Reorganized
Debtors following receipt of invoices therefor and the terms of the applicable documents giving
rise to such rights; provided, however, that the Debtors or the Reorganized Debtors, as
applicable, reserve their right to dispute the reasonableness of any such Restructuring Expenses,
and any such dispute that is not consensually resolved among the parties shall be resolved by the
Bankruptcy Court. For the avoidance of doubt, Restructuring Expenses include, without
limitation, the fees, costs and expenses of (i) Sullivan & Cromwell LLP, (ii) Houlihan Lokey
Capital, Inc., (iii) Landis Rath & Cobb LLP, (iv) any other professionals that may be retained by
the Supporting Lenders in connection with the Restructuring, and (v) for the Prepetition Agent,
Holland & Knight LLP and any local counsel the Prepetition Agent deems necessary. The
Debtors shall also enter into ordinary and customary fee letters with the foregoing professionals
and fund the retainers and other amounts required thereunder as a condition precedent to the
effectiveness of the Restructuring Support Agreement.
Section 12.04
Statutory Committee Dissolution. On the Effective Date, any
statutory committee appointed in the Chapter 11 Cases, including the Creditors’ Committee,
shall dissolve, and members thereof shall be released from all rights and duties from or related to
the Chapter 11 Cases; provided, however, that the Creditors’ Committee will stay in existence
solely for the limited purpose of filing and prosecuting final fee applications.
Section 12.05
Modification and Amendment. Except as otherwise
specifically provided in the Plan, the Debtors reserve the right to modify the Plan, subject to any
applicable consent rights set forth herein, whether such modification is material or immaterial,
prior to Confirmation, and seek Confirmation consistent with the Bankruptcy Code and, as
appropriate, not re-solicit votes on such modified Plan. Subject to certain restrictions and
requirements set forth in section 1127 of the Bankruptcy Code and Bankruptcy Rule 3019 (as
well as those restrictions on modifications set forth in the Plan) and any consent rights as set
forth herein, the Debtors expressly reserve their respective rights to revoke or withdraw or to
alter, amend, or modify the Plan with respect to each Debtor, one or more times, before or after
Confirmation, and, to the extent necessary, may initiate proceedings in the Bankruptcy Court to
so alter, amend or modify the Plan after Confirmation, or remedy any defect or omission or
reconcile any inconsistencies in the Plan, the Disclosure Statement, or the Confirmation Order, in
such matters as may be necessary to carry out the purposes and intent of the Plan.
Section 12.06
Confirmation of Plan. The Debtors request Confirmation of
the Plan under section 1129(b) of the Bankruptcy Code with respect to any Impaired Class that
does not accept the Plan pursuant to section 1126 of the Bankruptcy Code. The Debtors reserve
the right to amend the Plan to any extent, if any, that Confirmation pursuant to section 1129(b) of
the Bankruptcy Code requires modification.
Section 12.07
Additional Documents. On or before the Effective Date, the
Debtors may file with the Bankruptcy Court such agreements or other documents as may be
necessary or appropriate to effectuate and further evidence the terms and conditions of the Plan.
The Reorganized Debtors or the GUC Trustee (as applicable) and Holders of Claims receiving
distributions pursuant to the Plan and all other parties-in-interest shall, from time to time,
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prepare, execute, and deliver any agreements or documents and take any other actions as may be
necessary or advisable to effectuate the provision and intent of the Plan.
Section 12.08

Revocation, Withdrawal, Non-Consummation.

(a)
Right to Revoke or Withdraw. The Debtors reserve the right to revoke or withdraw
this Plan at any time prior to the Effective Date and file subsequent chapter 11 plans.
(b)
Effect of Withdrawal, Revocation, or Non-Consummation. If the Debtors revoke
or withdraw this Plan prior to the Effective Date, or if the Confirmation Date or the Effective
Date does not occur, then this Plan, any settlement or compromise embodied in this Plan
(including the fixing or limiting to an amount certain Claims or Class of Claims or the allocation
of the distributions to be made hereunder), the assumption or rejection of Executory Contracts or
Unexpired Leases effected by this Plan, and any document or agreement executed pursuant to
this Plan shall be null and void in all respects. In such event, nothing contained herein or in the
Disclosure Statement, and no acts taken in preparation for consummation of this Plan, shall be
deemed to constitute a waiver or release of any Claims, Interests, or Causes of Action by or
against the Debtors or any other Entity, to prejudice in any manner the rights and defenses of the
Debtors, the Holder of a Claim or Interest, or any Entity in any further proceedings involving the
Debtors, or to constitute an admission, acknowledgement, offer, or undertaking of any sort by the
Debtors or any other Entity.
Section 12.09
Notices. After the Effective Date, any pleading, notice, or other
document required by the Plan to be served on or delivered to the parties below shall be served
as follows:
If to the Debtors or the Reorganized Debtors or the Liquidating Debtors (as applicable):
Melinta Therapeutics, Inc.
44 Whippany Road, Suite 280
Morristown, New Jersey 07960
Attn: Jennifer Sanfilippo
With a copy (which shall not constitute notice) to:
Skadden, Arps, Slate, Meagher & Flom LLP
155 North Wacker Drive
Chicago, Illinois 60606
Attn: Ron E. Meisler
Albert L. Hogan III
Christopher M. Dressel
– and –
Skadden, Arps, Slate, Meagher & Flom LLP
920 N. King Street
Wilmington, Delaware 19801
Attn: Joseph O. Larkin
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Jason M. Liberi
– and –
McDermott Will & Emery
The Nemours Building
1007 North Orange Street, 4th Floor
Wilmington, Delaware 19801
Attn: David R. Hurst
If to the Office of the United States Trustee:
Office of the United States Trustee 844 North King Street
Room 2207, Lockbox 35
Wilmington, Delaware 19801
Attn: Linda Richenderfer
If to the GUC Trustee:
Sean A. Gumbs; FTI Consulting
3 Times Square | 10th Floor
New York, NY 10036
– and –
Porzio, Bromberg & Newman, P.C.
100 Southgate Parkway
Morristown, NJ 07960
Attention:
Warren J. Martin Jr.
Rachel A. Parisi
Section 12.10
Term of Injunctions or Stays. Unless otherwise provided in
the Plan or in the Confirmation Order, all injunctions or stays in effect in the Chapter 11 Cases
pursuant to sections 105 or 362 of the Bankruptcy Code or any order of the Bankruptcy Court
and existing on the Confirmation Date (excluding any injunctions or stays contained in the Plan
or the Confirmation Order) shall remain in full force and effect until the Effective Date. All
injunctions or stays contained in the Plan or the Confirmation Order shall remain in full force
and effect in accordance with their terms.
Section 12.11
Governing Law. Unless a rule of law or procedure is supplied
by federal law (including the Bankruptcy Code and Bankruptcy Rules) or unless otherwise
specifically stated, the laws of the State of New York shall govern the construction and
implementation of this Plan and any agreements, documents, and instruments executed in
connection with this Plan (except as otherwise set forth in those agreements, in which case the
governing law of such agreements shall control). Corporate governance matters shall be
governed by the laws of the state of incorporation, formation, or functional equivalent thereof, as
applicable, of the applicable Debtor or Reorganized Debtor.
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Section 12.12
Entire Agreement. Except as otherwise indicated, this Plan
supersedes all previous and contemporaneous negotiations, promises, covenants, agreements,
understandings, and representations on such subjects, all of which have become merged and
integrated into the Plan.
Section 12.13
Severability. If, prior to Confirmation, any term or provision
of this Plan is held by the Bankruptcy Court to be invalid, void, or unenforceable, the
Bankruptcy Court shall have the power to alter and interpret such term or provision to make it
valid or enforceable to the maximum extent practicable, consistent with the original purpose of
the term or provision held to be invalid, void, or unenforceable, and such term or provision shall
then be applicable as altered or interpreted. Notwithstanding any such holding, alteration, or
interpretation, the remainder of the terms and provisions of the Plan will remain in full force and
effect and will in no way be affected, impaired, or invalidated by such holding, alteration, or
interpretation. The Confirmation Order shall constitute a judicial determination and shall provide
that each term and provision of the Plan, as it may have been altered or interpreted in accordance
with the foregoing, is (a) valid and enforceable pursuant to its terms, (b) integral to the Plan and
may not be deleted or modified without the consent of the Debtors, and (c) non-severable and
mutually dependent.
Section 12.14
No Waiver or Estoppel. Upon the Effective Date, each Holder
of a Claim or Interest shall be deemed to have waived any right to assert that its Claim or Interest
should be Allowed in a certain amount, in a certain priority, be secured, or not be subordinated
by virtue of an agreement made with the Debtors and/or their counsel or any other party, if such
agreement was not disclosed in this Plan, the Disclosure Statement, or papers filed with the
Bankruptcy Court.
Section 12.15
Conflicts. In the event that the provisions of the Disclosure
Statement and the provisions of the Plan conflict, the terms of this Plan shall govern. In the event
the provisions of this Plan and the Sale Order conflict with respect to any Section 363 Asset Sale,
the Sale Order shall govern. In the event that the provisions of this Plan and the provisions of the
Confirmation Order conflict, the terms of the Confirmation Order shall govern.
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Dated: March 31, 2020
Respectfully submitted,
MELINTA THERAPEUTICS, INC., on behalf of
itself, CEMPRA PHARMACEUTICALS, INC.,
CEM-102 PHARMACEUTICALS, INC.,
MELINTA SUBSIDIARY CORP., REMPEX
PHARMACEUTICALS, INC., and TARGANTA
THERAPEUTICS CORPORATION
/s/ Peter Milligan
Name: Peter Milligan
Title: Chief Financial Officer
Melinta Therapeutics, Inc.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re
Case No. 19-12748 (LSS)
MELINTA THERAPEUTICS, INC., et al.,
Jointly Administered
Debtors.1
Related to Docket Nos. 481, __

NOTICE OF (I) ENTRY OF FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER CONFIRMING
MODIFIED AMENDED JOINT PLAN OF
REORGANIZATION OF MELINTA THERAPEUTICS, INC.
AND ITS DEBTOR AFFILIATES AND (II) OCCURRENCE
OF EFFECTIVE DATE
PLEASE TAKE NOTICE OF THE FOLLOWING:
1.
Plan Confirmation. On [April] [•], 2020, the United States Bankruptcy Court for
the District of Delaware (the “Bankruptcy Court”) entered an order (the “Confirmation
Order”) confirming the Modified Amended Joint Plan of Reorganization of Melinta
Therapeutics, Inc. and Its Debtor Affiliates (the “Plan”)2 [Docket No. 481].
2.
Copies of Plan and Confirmation Order. The Confirmation Order included the
Plan as Exhibit A. The Confirmation Order, the Plan, and the other documents filed in these
cases, are available free of charge at http://www.kccllc.net/melinta or for a nominal fee at
https://ecf.deb.uscourts.gov/ (with use of a PACER account).
3.
Effective Date. On [April] [•], 2020, the Effective Date of the Plan occurred. All
conditions precedent to the Effective Date set forth in Section 10.02 of the Plan have been
satisfied or waived pursuant to Section 10.03 of the Plan.
4.

Professional Claims.

(a)

Final Fee Applications. All final requests for payment of Professional Claims
must be filed no later than 45 days after the Effective Date. After notice and a
hearing in accordance with the procedures established by the Bankruptcy Code,

1

The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta
Therapeutics, Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262);
Melinta Subsidiary Corp. (9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation
(1077). The address of the Debtors’ corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New
Jersey 07960.

2

Capitalized terms used herein but not otherwise defined herein shall have the meanings ascribed to such terms
in the Plan.

1
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the Bankruptcy Rules and prior orders of the Bankruptcy Court, the Allowed
amounts of such Professional Claims shall be determined by the Bankruptcy
Court.
(b)

Post-Effective Date Retention. Upon the Effective Date, any requirement that
Professionals comply with sections 327 through 331 of the Bankruptcy Code in
seeking retention or compensation for services rendered after the Effective Date
shall terminate, and the Reorganized Debtors shall be permitted to employ and
pay Professionals in their discretion (including the fees and expenses incurred by
professionals in preparing, reviewing, prosecuting, defending, or addressing any
issues with respect to final fee applications).

5.
Administrative Claims Bar Date. Except as otherwise provided herein or in the
Plan and as set forth in Sections 2.02 and 2.03 of the Plan, all requests for payment of an
Administrative Claim must be filed, in substantially the form of the Administrative Claim
Request Form contained in Exhibit A to the Plan Supplement, with the Claims and Solicitation
Agent and served on counsel for the Debtors and the GUC Trustee no later than the
Administrative Claims Bar Date, which shall be thirty days after the Effective Date of the Plan,
unless otherwise ordered by the Bankruptcy Court (except with respect to (a) Professional
Claims; (b) Administrative Claims Allowed by a Final Order of the Bankruptcy Court on or
before the Effective Date; (c) Administrative Claims that are not Disputed and arose in the
ordinary course of business and were paid or are to be paid in accordance with the terms and
conditions of the particular transaction giving rise to such Administrative Claim; (d)
Restructuring Expenses; or (e) Administrative Claims arising under chapter 123 of title 28 of the
United States Code). Holders of Administrative Claims that are required to, but do not, file and
request payment of such Administrative Claim(s) by the applicable Administrative Claims Bar
Date shall be forever barred, estopped, and enjoined from asserting such Administrative Claims
against the Debtors or their property and such Administrative Claims shall be deemed disallowed
in full as of the Effective Date, absent further order of this Court.
6.
Executory Contracts and Unexpired Leases to Be Rejected. Except as
otherwise provided in the Plan, upon the occurrence of the Effective Date, each Executory
Contract and Unexpired Lease shall be deemed rejected in accordance with, and subject to,
sections 365 and 1123 of the Bankruptcy Code as of the Effective Date, unless any such
Executory Contract or Unexpired Lease: (i) is listed on the Schedule of Assumed Executory
Contracts contained in the Plan Supplement; (ii) has been previously assumed by the Debtors by
Final Order of the Bankruptcy Court or has been assumed by the Debtors by order of the
Bankruptcy Court as of the Effective Date, which order becomes a Final Order after the Effective
Date; (iii) is the subject of a motion to assume pending as of the Effective Date; or (iv) is an
Insurance Contract. This Confirmation Order constitutes an order of the Bankruptcy Court
approving such rejections pursuant to sections 365 and 1123 of the Bankruptcy Code as of the
Effective Date. Counterparties to Executory Contracts or Unexpired Leases that are deemed
rejected as of the Effective Date shall have the right to assert any Claim on account of the
rejection of such Executory Contracts or Unexpired Leases subject to compliance with the
requirements of the Plan.

2
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7.
Executory Contracts and Unexpired Leases to Be Assumed. Upon the
occurrence of the Effective Date, and subject to paragraph 35 of the Confirmation Order, each
Executory Contract that (i) is listed on the Schedule of Assumed Executory Contracts and
Unexpired Leases contained in the Plan Supplement; (ii) has been previously assumed by the
Debtors by Final Order of the Bankruptcy Court or has been assumed by the Debtors by order of
the Bankruptcy Court as of the Effective Date, which order becomes a Final Order after the
Effective Date; (iii) is the subject of a motion to assume pending as of the Effective Date; or (iv)
is an Insurance Contract, shall be deemed assumed, in accordance with, and subject to, sections
105, 365 and 1123 of the Bankruptcy Code as of the Effective Date.
8.
Rejection Damages Claim Procedures. Unless otherwise provided by a
Bankruptcy Court order, any proofs of Claim asserting Claims arising from the rejection of the
Executory Contracts and Unexpired Leases pursuant to the Plan or otherwise must be filed with
the Claims and Solicitation Agent no later than 30 days after the later of the Effective Date, the
effective date of rejection, or the date notice of such rejection is transmitted by the Reorganized
Debtors or the Plan Administrator, as applicable, to the counterparty to such Executory Contract
or Unexpired Lease. The Reorganized Debtors or the GUC Trustee, as applicable, shall be
entitled to object to, and seek disallowance of, any proofs of Claim arising from the rejection of
Executory Contracts and Unexpired Leases that are not timely filed and served. All Allowed
Claims arising from the rejection of Executory Contracts and Unexpired Leases shall be
classified as General Unsecured Claims.
[Remainder of Page Intentionally Left Blank]
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Dated: Wilmington, Delaware
[April] [•], 2020
MCDERMOTT WILL & EMERY
/s/ DRAFT
David R. Hurst (I.D. No. 3743)
The Nemours Building
1007 North Orange Street, 4th Floor
Wilmington, Delaware 19801
Telephone: (302) 485-3900
Fax: (302) 351-8711
– and –
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Joseph O. Larkin (I.D. No. 4883)
Jason M. Liberi (I.D. No. 4425)
One Rodney Square
P.O. Box 636
Wilmington, Delaware 19899-0636
Telephone: (302) 651-3000
Fax: (302) 651-3001
– and –
Ron E. Meisler
Albert L. Hogan III
Christopher M. Dressel
155 North Wacker Drive
Chicago, Illinois 60606-1720
Telephone: (312) 407-0700
Fax: (312) 407-0411
Counsel to Debtors and Debtors-in-Possession
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1

(Proceedings commenced at 10:12 a.m.)

2

THE COURT:

Good morning.

3

Silverstein.

4

Case, case number 19-12748.

5

and Zoom.

This is Judge

We're here on the Melinta Therapeutics Inc.
We are proceeding by CourtCall

Let me turn it over to Debtor's counsel.

6

MR. HURST:

Good morning, Your Honor.

7

THE COURT:

The organized Debtor's counsel.

8

MR. HURST:

For the record, it's David Hurst from

9

McDermott Will & Emery, representing Melinta Therapeutics and

10

various of its affiliates, and these are the reorganized

11

debtors in these cases.

12

Also participating in the hearing today for the

13

reorganized debtors is Christopher Dressel from Skadden and

14

Jason Liberi from Skadden.

15

Your Honor, as reflected on the hearing agenda

16

for today's hearing, all the matters going forward today

17

relate to the Melinta's former shareholders' motions that

18

have been filed.

19

that have been filed on the docket, but when you boil it all

20

down, Your Honor, there really are basically just four. The

21

other ones are either duplicates or they're amended versions

22

of prior motions.

23

At their -- it's approximately 30 motions

So in the hearing agenda, we've laid it out as

24

four agenda item numbers, and I believe that's how they're

25

properly organized.

Your Honor, Mr. Dressel is prepared to
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1

present argument for the reorganized debtors with respect to

2

all these motions.

3

the (indiscernible) before you hear from us.

However, I assume you want to hear from

4

THE COURT:

5

And Ginger, please remind everybody of the

6

I do, thank you.

protocol for the hearing.

7

THE COURT RECORDER:

It is extremely important

8

that you put your phones on mute when you are not speaking.

9

When speaking, please do not have your phone on speaker, as

10

it creates feedback and background noise, and it makes it

11

very difficult to hear you clearly.

12

Also, it is very important that you state your

13

name each and every time you speak for an accurate record.

14

Your cooperation in this matter is greatly appreciated.

15

Thank you.

16

THE COURT:

Okay.

Thank you.

17

Before I do permit the shareholders and Ms. Luo,

18

in particular, and with all I do not see on Zoom, but I

19

understand you're on CourtCall, I have taken the time to go

20

through the agenda, and the motion to unseal documents,

21

number 1, is something I will hear today, and I have spent

22

some time with those documents, so that I understand what has

23

been redacted and what is already publicly available.

24
25

Number 2, the motion to bar unliquidated
shareholders' interests and employees stock incentives from
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1

participating in reorganized Melinta common stock, I will

2

hear that, as well.

3

addressed before.

4

Those two motions have not been

The motion to reconsider the sale order, which is

5

docket item number 3, and to request a reevaluation of

6

intangible assets, that, to me, as I read it, is something I

7

have already ruled on and would have been included in my

8

memorandum dated July 2nd.

9

on that, I'm going to need to understand when we get to it

10

So before I hear anything further

why I would hear that again.

11

And then, the motion to clarify, which is item

12

number 4, I think in passing I have probably said there's

13

nothing to clarify, so I'll hear that one briefly.

14

real two items I'm focused on today are one and two, and

15

we're going to take them separately.

16

But the

What I really want to understand, I don't need a

17

recitation of the entire case.

I'm familiar with the case,

18

and I'm familiar the issues that the shareholders have, and

19

particular, you, Ms. Luo, have with respect to confirmation.

20

But that, my ruling with respect to confirmation has been

21

appealed and that'll go forward in the appellate process.

22

So I don't need an entire recitation of the

23

disagreements that shareholders have with my ruling on

24

confirmation.

25

that's entirely proper to appeal my ruling to see if the

I ruled and it's been appealed, and of course,
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district court agrees, but I did take a look at the docket.

2

Judge Noreika has scheduled briefing on the appeal, and it's

3

proper that that go forward in front of her.

4

So with that, Ms. Luo, I would like to hear from

5

you with respect to the first agenda item, which is the

6

motion to unseal three docket items, 92, 173, and 444.

7

there are two transcripts, but those transcripts are not

8

sealed, so they should be available publicly.

9

So Ms. Luo, now, I'll hear from you on that

10

particular request.

11

hearing you.

12
13

And

Ms. Luo, if you're speaking, I'm not

You may still be muted.

MS. LUO:

Hi, Your Honor, the judge, so the

(indiscernible) --

14

THE COURT:

15

MS. LUO:

Yes.
-- yes, well, I was (indiscernible) for

16

the case -- because the case today for July -- September 17th

17

hearing was for motion to reconsider, so I prepared for that.

18

So I understand that you had just explained that the motion

19

to reconsider and you also said you need some reason for you

20

to possibly reconsider (indiscernible).

21

you -- I do have new evidence that I would like to present

22

for fraudulent, deceitful evidence and all of those are tied

23

together.

24
25

I do want to give

We did -- the (indiscernible) has been filed
properly and they will be (indiscernible) with other requests

A-456

Case 1:20-cv-00600-MN Document 26-1 Filed 11/30/20 Page 457 of 518 PageID #: 1715
9
1

such as unseal and sealed, such as (indiscernible).

2

these case -- all of that I needed because these plan and the

3

debtor has been fraudulent -- had filed -- this case is very

4

deceitful.

5

Let me present these first.

But

The material

6

(indiscernible) has many factually bankruptcy condition.

7

They have a quid pro quo agreement in November 2018 that

8

(indiscernible) committed to pledges up to 75 million of

9

Melinta Therapeutics stock.

10

And they did it so because the company had

11

numerous positive drug development, including new drug

12

approval, and top of line steroid result and additional 100

13

million euro for license deal that is in addition to 90

14

million license deal before.

15

the two are committed in November 2018 to purchase up to $75

16

million Melinta stock.

17

And so that is the reason why

In December 2018, Melinta terminated their 2018

18

purchase agreement and the purchase agreement was for the $75

19

million Melinta stock.

20

company and it shows that (indiscernible) has already

21

committed and were intended to purchase up to $75 million,

22

money plus stock.

23

And the above is a quote from the

Instead, the (indiscernible) did feel that

24

(indiscernible) and (indiscernible) conspired and

25

(indiscernible) into a fraudulent quid pro quo agreement for
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this bankruptcy scheme, and (indiscernible) Vatera purchase

2

agreement and replaced with a new convertible note for Vatera

3

that is subject to two conditions.

4

(indiscernible) Johnson as the CEO of the company, and the

5

amendment of (indiscernible) facility agreement to including

6

the stringent (indiscernible).

7

Appointment of

(Indiscernible) is the reason, the sole condition

8

(indiscernible) bankruptcy, and this is the fraudulently made

9

this agreement and with fraudulent considerations and

10

rewards.

11

Vatera to agree to (indiscernible) the loan and Deerfield for

12

this fraudulent (indiscernible) to drive this company to

13

bankruptcy, Deerfield agreed that Vatera -- Deerfield

14

modified this facility agreement and modified their

15

information of change of control under Deerfield facility

16

agreement to commit Vatera under their respective affiliates

17

to own more than 50 percent or more of the equity interest in

18

Melinta on a fully diluted basis, and this is a company

19

quote.

20

fraudulent at the time.

21

And (indiscernible) Deerfield agreed that for

(Indiscernible) bankruptcy (indiscernible).

It was

Prior this quid pro quo agreement, this company

22

had no more covenants.

It was stating it had no more

23

covenants going -- no more covenants and require only 25

24

million in case reserve.

25

financial statement, and they (indiscernible) financial

This goes in December 2017
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1

statement disclosed as normal covenants including

2

(indiscernible) financial recording and a restriction on the

3

payment of dividends.

4

And same case with June 2018 and September 2018

5

financial statement.

6

(indiscernible) with a minimal cash reserve of 25 million.

7

Instead and other normal covenants.

8

(indiscernible) the amendment of or Deerfield facility

9

agreement in January '14.

10

They were stating as normal

And these covenants

It was stated as normal covenants.

And in contrasting to after the January 14, the

11

covenants stated as the company Melinta's annual report much

12

have out of the opinion with ongoing consent and the minimal

13

cash filings was raised from 25 million to 40 million, and

14

net revenue requirement of 63 million for December 31st,

15

2019.

16

Again, to going to same as the new company,

17

(indiscernible) had always been a company with this company.

18

The company has not made any income until 2017 for

19

(indiscernible) $3 million and the company's financial

20

statement for 2016 and '17 both have (indiscernible).

21

it's (indiscernible) qualification.

22

qualification.

23

So

(Indiscernible)

Let me clarify that.

And so it's a previous condition developed before

24

Deerfield made the lower agreement and so both Deerfield

25

conspired with Vatera and the CEO Johnson to modify this
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covenant to including going consent.

2

(indiscernible) financial covenant that driving this company

3

into bankruptcy.

4

Going consent is

And from the docket 345, page 23, it states

5

Deerfield (indiscernible) includes numerous (indiscernible)

6

negative and a financial covenants on the company including

7

the company's added a financial statement for 2018 and

8

(indiscernible) stating (indiscernible) going consent

9

qualification.

The debt are subject to non-risk disclosed in

10

docket 345 and the first and the only risk related to

11

financial covenants list as the debt ability to continue as

12

going consent.

13

And this is the only risk listed with the

14

disclosure -- with the plan and the disclosure docket 345.

15

This restrictive covenants is being amended January 2019

16

(indiscernible) with the conservator that (indiscernible).

17

The consideration that the conservator has gotten for

18

(indiscernible) is there were 2 million share approved for --

19

especially for the issuance to Chief Executive Johnson.

20

So the reward received by Vatera was received was

21

one is Deerfield has deemed to have funded additional 5

22

million of (indiscernible) as a consideration for entering

23

into Deerfield facility agreement that was received by

24

Vatera.

25

In addition Vatera received a 9.3 million shares
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of Melinta stock, and the major control over the company for

2

just agreeing to conspiring with Deerfield.

3

This arrangement constitute a change of control

4

of the company and was incorporated as a change in control

5

(indiscernible).

6

financial statements February 8 filing for February 22nd,

7

2019, again, because I am actually in the lobby and I do not

8

have all my documents to lay out, so therefore I probably

9

will be shortening the reference.

10

And this was disclosed in the company's

So Deerfield received more than 50 percent of

11

control from Melinta with more than 20 percent of Melinta

12

interest which provided (indiscernible) for free after 145

13

(indiscernible).

14

by -- was given manually, represented 20 percent, and this

15

was after the company did 145 stock (indiscernible) meaning

16

they reduced all stockholders' interest value by 80 percent.

17

After that, they give 9 million shares of Melinta

This 20 percent of Melinta stock was given

18

and that represented 20 percent of Melinta interest, and this

19

was the consideration in addition to that 5 million Vatera

20

received.

21

purchase the $75 million of Melinta stock because the

22

positive drug development.

23

anyway, but Deerfield and John Johnson, they come to, you

24

know, they come to (indiscernible) Vatera (indiscernible)

25

deal (indiscernible).

So in other words is Vatera intend to committed to

They are planning to do it
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We are going to give you -- we are going to --

2

instead of you purchase $75 million share, we're going to

3

give you that for free and we give to you after we

4

(indiscernible) everybody else (indiscernible) 80 percent.

5

That's the kind of deal, fraudulent deals, they got for

6

Vatera as the majority shareholder to agree into this deal,

7

to meet (indiscernible) this covenant of going to covenant

8

driving into this bankruptcy.

9

And that is definitely fraudulent and that is

10

against -- that was purposely excluded in the bankruptcy

11

scheme to defraud all other stakeholder of Melinta.

12

violation of 28 USC Code 157 bankruptcy code, and more so the

13

company applied numerous manipulative devices such as the

14

fraudulently reduce other people's shares, such as they

15

fraudulently refused the company's intangible assets for 176

16

million, 176.7 shares.

17

intangible assets.

18

reduced shareholders' value was 190 million as of January

19

2019 to the deficit of 60 million.

20

It's in

I'm sorry, 176.7 million of

And that reduced the company's value and

And this reduction, this fraudulent reducing of

21

176.7 million has the other intentions of driving stock low

22

and drive -- sinking the stock, and so it would have jumped

23

back, and this is when people sold the stock and who gets the

24

stock?

25

It is Deerfield and Vatera.
So these are all considered as manipulative,
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deceitful devices and Title 17 CFR 240, Section 240.10B-5. So

2

the Vatera ownership, the fraudulently they had the purchase

3

roughly 29 percent.

4

fraudulent and fraudulent loan covenants amendment in January

5

2014, they had 29 percent of the ownership of Vatera, and

6

after the -- as of January 10th, Vatera was reflected as a 12

7

million 696 -- 12.696 million shares, and the value was by

8

how they did it was in January 10th, before the amendment is

9

January 14th.

Vatera had a 29 percent before the

January 10th they already reflected -- Vatera

10

already reflecting a share of 12 million and 61.7 percent

11

interest of Melinta.

12

Prior to agreeing to this loan covenants

13

amendment.

14

million -- 60 million shares, and of that, it was divided by

15

fixed (indiscernible) because everybody got fixed

16

(indiscernible).

17

they were given as free for 9 million shares after this 80

18

percent discounted for everybody else they were given.

19

Prior to that, they only have 29 percent, 12

So everybody got fixed (indiscernible) but

That was confirmed by the court docket by

20

investigators said that initially they committed to the 75

21

million and purchase of Melinta stock, it was not completed

22

and it was terminated and then replaced with this new

23

(indiscernible) convertible loan that (indiscernible) to

24

Deerfield in exchange for all the agreement, which is Vatera

25

is going to get (indiscernible) Vatera and to own more than
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52 percent - - more than 50 percent ownership of Melinta and

2

was given 9.3 million shares and was so to buy stock before

3

that, there's only 175 million contributed by Vatera.

4

is -- you can see through March financial statement, you can

5

see through September financial statement, there's only 175

6

million and Vatera would -- received this 9.3 million shares

7

represented 20 percent of control, 20 percent of control of

8

Melinta and plus 29 percent, roughly 30 million that Vatera

9

previously purchased it.

That

That's what make up the

10

52 million -- that's what make up the 60 million shares and

11

52 million -- 52 percent of control of the company after the

12

agreement.

13

So there was only -- and with the $175 million

14

contribution by Vatera, they receive a loan, note payable of

15

63.7 million with 11 million as a discount because the loan

16

was committed as 5 percent, considered to be below market

17

value.

18

million.

19

9.3 million shares of Melinta was given after by discount

20

everybody else 80 percent.

21

percent of ownership interest as of January 10th, 2019 in

22

exchange for the loan covenants by Deerfield, loan covenants

23

was executed on January 14, 2020.

24
25

So in other words, Vatera contributed only 175
They were given 63.7 million as note payable plus

So therefore, Vatera got a 61.7

And so this is definitely fraudulent and this
fraudulent reward where we see tremendous, at a tremendous,
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tremendous expense of all other stakeholders.

2

you would ask why, and Deerfield and credit Deerfield and

3

Targenta had a prior history of (indiscernible) company, such

4

as their -- I think it's 2014, November 2014, they bankrupted

5

trading corporation.

6

shares.

7

more than 2 million shares of trading corporation and

8

Deerfield and Johnson, they it appear had prior history for

9

deceitful bankruptcy scheme.

10

So and why,

Targenta received more than 2 million

As of February 2014 record, they - - Targenta had

John Johnson signed the trading to the different

11

note holder and different note holder was the plan supporting

12

agreement note holder and (indiscernible) note holder

13

(indiscernible) note holder of the trading corporation

14

bankruptcy.

15

September 15th, 2014, the company made many singular

16

nondisclosure agreement for other -- others (indiscernible)

17

216 million is the note that bankrupted the company.

18

The price agreed was $275 million dollars and on

So and they made a confidential agreement just as

19

(indiscernible) many confidential agreement that nobody knows

20

what's inside of it and so they made a confidential agreement

21

with the restricted holder for proposing restructuring in

22

September 2014 and that's prior to filing the bankruptcy of

23

November 2014.

24

2014.

25

Mr. Anick, age 71 years old, who had already been retired was

Johnson resigned in August 2014, in August

The following Mr. Johnson resigned, there was a
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take over the restructuring bankruptcy (indiscernible)

2

corporation.

3

Like Mr. Johnson, Mr. Anick also got rewarded

4

tremendously for compensation, but Mr. Anick only got awarded

5

125,000 shares of (indiscernible) stock compared to Mr.

6

Johnson on the record at least 2.2 million share of stock

7

awarded to Mr. Johnson.

8

company (indiscernible) adopted 2012 equity (indiscernible)

9

which we could issue up to 3 million share of common stock as

And when Mr. Johnson was hired, the

10

a newly hired employee as a material inducement to join the

11

company in January 2012 because as of February 2014, the

12

record shows at least Mr. Johnson received 2.2 million of the

13

shares.

14

have special voting right.

15

stock right.

16

amended these voting rights for the restrictive -- there was

17

a 10 million shares by the company --

Those shares are special restricted stock and they
That right is overpowered common

That was, you know, part of the scheme.

They

18

I want to make sure I'm still on the line, am I?

19

THE COURT:

20

but this is a good place --

21

MS. LUO:

22

THE COURT:

23

Ms. Luo, you are still on the line,

Okay.

Thank you, thank you.

-- this is -- no, no, no, this is a

good place to stop, okay?

24

MS. LUO:

25

THE COURT:

Okay.
You've been going for quite a while
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now.

And what I'm hearing are the same things that I've

2

heard before with respect to either this company or other

3

companies going back to 2012 and 2014, with respect to things

4

that are not in front of me.

5

And I am going to at this point deny the motion to

6

reconsider, to cancel stock, whatever you call it.

7

I'm not hearing anything new.

I have already ruled on these issues before in my

8

memorandum of July 2nd.

9

be this rolling filings.

I denied that relief.

There cannot

There have probably been close to

10

50 filings with respect to various issues, and that just

11

simply has to stop.

12

your motion, your first motion, to cancel the sale.

13

on that.

14

I ruled on confirmation.

I considered

The confirmation order is on appeal.

I ruled

I am not --

15

what you're asking me to do is, again, undo the confirmation

16

order which you have appealed.

17

see no basis to do it as I didn't before, and you have all

18

your appellate rights, and you can make arguments in front of

19

Judge Noreika with respect to all of the issues and every

20

piece of evidence you may think I ignored or did not properly

21

account for, but at this point, these matters are in front of

22

Judge Noreika in the United States District Court for the

23

District of Delaware.

24
25

I'm not going to do that.

I actually do believe I'm divested of
jurisdiction with respect to the confirmation order.
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matter is in front of her.

2

cancel as a motion to revoke.

3

relief is appropriately in front of Judge Noreika.

4

I considered your motion to
I denied that.

And now that

Continuing filing more motions in front of me is

5

not going to get you anywhere.

6

noticed it out doesn't mean that I need to hear it again.

7

I appreciate very much the passion with which you are

8

pursuing your relief, and I encourage you to continue to

9

pursue your relief through the legal system as you are

10

And the fact that the debtors
So

entitled to do, and you have filed your appeal.

11

And Judge Noreika will hear that appeal once it's

12

been briefed.

13

confirming the plan and she believes there's an appropriate

14

remedy, she will order that, but that -- you have an audience

15

for these grievances, and I'm not hearing anything new that

16

would make me change my mind on my July 2nd ruling.

17

And if she believes that I am incorrect in

So what I'd really like to do is focus on the two

18

motions that I have not heard before and that I did spend

19

some time to make sure I understood.

20

this motion to clarify, which I can dispose of quickly, but

21

let's hear --

And the -- and I guess

22

I'd like to switch gears, and I'd like to go to

23

your first request for an entry to unseal dockets 92, 173,

24

and 444.

25

related to the key employee incentive program, and most of

And I'll hear from you on those matters.
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this -- well, first of all, it's not under seal.

2

redactions.

3

There are

There is a version that's under seal, but there's

4

a public version, and it has redactions.

It has limited

5

redactions.

6

employees, I would call them, who the debtors felt it was

7

important to incentivize by a bonus structure targeted to a

8

sale price.

9

employees, positions, and names have been redacted, not the

It redacts the names of certain executive suite

And certain, not all, but certain of those

10

CEO, not the CFO, not the chief medical officer, those are

11

public.

12

And then, the actual awards for those parties and

13

the target number have been redacted, nothing else.

14

me hear why those -- that universe of information should be

15

made public.

16

MS. LUO:

So let

Well, the information for that we --

17

these were -- we did not see it.

18

exactly entails, but according to some notes, based on your

19

trustee, Ms. Linda's notes, you know, she said -- what the

20

lawyer said on Mr. (Indiscernible) describe as private

21

information, but U.S. trustee said I do think it's something

22

like that should have been made public at the time that it

23

appears.

24
25

So we do not know what

And then, there were other continued personal
information was described as personal information about
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(indiscernible) Ms. Linda, your trustee, (indiscernible) list

2

of (indiscernible) and without any number.

3

So if incentive, I mean, there were

4

(indiscernible) incentives for people were awarded for

5

incentives and just one of them recently -- their bank -- the

6

filing, it shows that even one employee the reward was

7

rewarded for 400,000 severance plus 200,000 taking bonus

8

agreement and those were improperly awarded and some of them

9

got called back.

10

And this is only example of one employee.

Here,

11

you talk about (indiscernible) employee that got awarded for

12

(indiscernible) bonus agreement, and award to the 2018 stock

13

incentive plan and it is (indiscernible) that 2018 stock

14

incentive plan was there.

15

to bankrupt the company in January, as of January 2019, why

16

were the executives from -- made from October 2019 two

17

million shares to all company executives and later, they

18

awarded (indiscernible) class retention bonus agreement.

19

Why wouldn't -- they were planning

Again, with one example, one employee was getting

20

more than $600,00 for a company to be bankrupted.

21

that is certainly very unreasonable to -- with the

22

(indiscernible) 1129 confirmation in order to confirm the

23

plan, the information must be disclosed, and the

24

(indiscernible) class retention bonus agreement means they

25

are definitely

-- they are the employees.
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that they're going to retained for the new company.

2

And this is required for disclosure and there

3

were directors and executives.

They are required for

4

disclosure under Bankruptcy 1129, I forgot the exact code

5

now.

6

cannot reference exact number of the code.

7

is --

Again, you know, I'm in the lobby and so I do not --

8

THE COURT:

9

MS. LUO:

10

THE COURT:

I believe it

No, you have the correct number.
Right.
You have the correct number, but

11

Ms. Luo, on this -- this is not an 1129 issue.

12

employee incentive plan was part of the bankruptcy filing. It

13

is not part of the go-forward company.

14

part of the bankruptcy filing.

15

think it was improperly approved.

16

MS. LUO:

17

THE COURT:

This key

This was approved as

And what I hear is that you
But I --

Yes.
-- ruled on that.

Okay, but I ruled

18

on that, and that's not a reason to unseal the private

19

commercial information, the limited information, that was

20

redacted.

The fact you --

21

MS. LUO:

22

THE COURT:

Well --- think I improperly ruled is not a

23

basis to redact the -- to un -- to request public access to

24

what I determined was commercially sensitive information that

25

should be protected.
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MS. LUO:

Well, this whole plan has been -- not

2

been transparent.

It has been improperly as to favor a

3

select handful of creditors over other creditors of the

4

estate and --

5

THE COURT:

6

MS. LUO:

Well, this --- the (indiscernible).

And it was done

7

to conceal, not in the agreement.

If they conceal all

8

essential information and the whole bankruptcy was a

9

deceitful, fraudulent bankruptcy scheme.

They're -- the

10

bankruptcy -- this was -- for this (indiscernible) tax

11

attribute, the tax of (indiscernible) $1 billion.

12

(indiscernible) the reason why Deerfield bankrupted

13

(indiscernible) Corporation and on the record Deerfield had

14

36 percent of the notes, the 2016 notes, and Vatera owned the

15

books as (indiscernible) that's the company.

16

This is

But if -- but (indiscernible) is a Canadian

17

company and (indiscernible) financial record shows that they

18

only took 59 million of the 2.12 billion of net operating

19

losses were deferred the tax assets.

20

through all the trouble to bankrupt the company because they

21

are in the bankruptcy scheme to fraudulently create tax-

22

deductible losses, such as the fraudulently created 176.7

23

million write-off, when they just had third party evaluate

24

the company as of December 31st, and December 31st, they

25

finalized the evaluation by a third-party company said
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their -- in terms of assets were $236 million, but which the

2

information would be released in March 2019, from March 2019

3

to September, more of the company (indiscernible).

4

(indiscernible) submitted for application and they have a

5

drug approval, and they have a legal license agreement.

6

It's all great, positive information.

They have

There's no

7

reason for them just to write off 176.7 million of the

8

company's most valuable in terms of assets.

9

And the stated reason, you proved that the

10

management -- another strategy -- strategy to (indiscernible)

11

to (indiscernible) including the sale of the part or all of

12

the company.

13

or any (indiscernible) write off 176.7 million assets before

14

they sell it.

Why would you -- why would any rational company

That makes absolutely no sense.

15

THE COURT:

16

MS. LUO:

17

THE COURT:

Ms. Luo?
It's fraudulent.
Ms. Luo, I'm going to stop you right

18

here, and I'm going to ask if there are any other

19

shareholders on the line who wish -- who filed a paper that

20

deals with unsealing the information that was redacted in the

21

court filing of the key employee incentive plan or Mr. Gill's

22

declaration or the information that was redacted in the

23

company disclosure letter to the restructuring support

24

agreement.

25

who would like to speak to those issues?

Is there any other shareholder who filed a paper
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MS. GUERRIER:

1

2

speak, Mona Guerrier.

3

THE COURT:

4

MS. GUERRIER:

Yes, Your Honor, I would like to

Yes, Ms. Guerrier.
Yes, Your Honor.

My name is Mona

5

Guerrier.

I own 29,360 shares of Melinta.

6

$114,400.

In pursuit to 219 rule, I'd like to join in the

7

shareholder's motion filed with the court.

8
9

I am at a loss of

Your Honor, I would like the motions to unseal
the docs due to, as Ms. Luo state there, there was no

10

transparency.

11

we're stating -- we're against your ruling.

12

feeling is that you probably are not aware of some of the

13

information as a judge.

14

looking at on a legal perspective.

15

in this company and we had our shares and we know what the

16

value of the company was when we invested, and now, you know,

17

we're seeing what happened to this confirmation.

18

There was not enough transparency, we see key employees are

19

being compensated and there's no transparency in that, and

20

we've lost a lot of money.

21

Your Honor, I'm not stating that we're -We're -- our

You see many cases daily.

You're

We've been -- we invest

So we're requesting for some of this information

22

to be unsealed so we can have transparency, exactly what

23

transpired, because we as shareholders, we are not aware what

24

happened.

25

All we know is we lost our money, so I'm with the
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shareholders requesting that the motion to unseal these docs,

2

that we have transparency to see how these employees were

3

compensated, especially when it was our money, and we're at a

4

loss, and these -- the employees are being compensated, you

5

know.

6

We've lost our hard-earned money, and I feel we

7

should be able to have some sort of transparency to see

8

exactly how this happened.

9

ruling was wrong.

And again, we're not saying your

All we're stating is that it's not

10

transparency, and there's a lot of information as Ms. Luo

11

stated.

12

months ago, the company was worth 489, I think $440 million

13

and in a matter of a six-month period, a drug is approved,

14

and you write off $176 million dollars to drive the company

15

into bankruptcy.

16

How do you write off $176 million, you know?

Six

So us, as shareholders, we feel this matter was

17

fraudulent and I'm going to remind you on your ruling on June

18

3rd.

19

there's proof that there was fraudulent -- if this was

20

fraudulent, the bankruptcy was fraudulent.

21

only reason under your July 2nd motion that you would

22

reconsider this motion.

23

You stated, the only reason you would reconsider if

That would be the

And I believe -- I could be wrong, I'm not a

24

lawyer, Ms. Luo has gone into in-depth detail to show you the

25

history of Deerfield, of purchasing companies and then
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driving them -- because they're supposed to get the loan.

2

There was a loan covenant, which they amended, due to this

3

loan amendment.

4

That's why we're here in bankruptcy.

And to make the matters worse, when they couldn't

5

get to bankruptcy, they wrote off 176 million in tangible

6

assets.

7

disappointed.

8

we're at a loss and Vatera, all the big companies had signed

9

private confidential non-disclosures and they're -- I don't

So this is what us as shareholders are very
We feel, you know, this was deceitful. And

10

know, maybe in the plan that these private non- disclosures,

11

we are not -- which we are not aware of, they would be

12

compensated later, but us, minority shareholders, the

13

expression is -- I don't know if they have a term to say,

14

we're screwed, we lose all our hard-earned money, our

15

retirement money.

16

So I feel anything we can disclose or any

17

information that may come to the light is very informative on

18

our behalf.

19

Honor, it's just that there's so information as Ms. Luo has

20

done the research, and there's proven so many history, they

21

have a history of bringing Mr. Johnson as a COO, CFO, and a

22

CEO, and he slowly drives the company to bankruptcy.

23

Not to say anything negative against you, Your

It's hindsight 20/20.

If we knew this earlier,

24

we would have pulled out, but we were not aware of it.

25

just doing our homework.

It's

We realize how we invested in the
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company, which is an anti (indiscernible) -- they're still

2

functioning, and who's doing very well right now with this

3

COVID situation.

4

And us, as shareholders, we get nothing, but the

5

bigger people who can afford it, like Vatera, Deerfield,

6

their shares are still unliquidated, and our shares,

7

employees' shares are unliquidated, but our shares are gone.

8

So you can understand our disappointment and our persistence

9

and Ms. Luo's tenacity and her drive to keep fighting for us

10
11

and on behalf of us and these motions she keeps filing.
So this is what I'd like to say in regards to

12

unsealing these documents.

13

look at the documents and see how it would value us

14

shareholders and if it's profitable for us because we're not

15

saying you did the ruling incorrectly, we're just stating

16

maybe you didn't have enough information, and we brought you

17

even new information since the original filings.

18

I'm asking, Your Honor, to please

I think we're finally showing you that, you know,

19

they have a history of numerously bringing forth these

20

fraudulent bankruptcies forward.

21

Johnson's history, if you look at Deerfield's history and how

22

they profit later, and the equity holders and the

23

shareholders get nothing.

24
25

If you look at Mr.

So I'm just asking you, Your Honor, to be merciful
on us shareholders and understand where we're coming from.
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1

Thank you.

2

THE COURT:

Thank you, Ms. Guerrier.

Is there

3

any other shareholder that would like to be heard?

4

hear anyone else.

5

Dressel -- to specifically respond to the seal motion, the

6

motion to unseal the documents and why, at this point in

7

time, it is still necessary to have any redactions in the

8

documents.

9

I do not

Let me ask -- is it going to be Mr.

MR. DRESSEL:

Thank you, Your Honor, Christopher

10

Dressel of Skadden, Arps, Slate, Meagher & Flom on behalf of

11

the reorganized debtors.

12

preface this, I -- saying as I believe I have before that

13

certainly, you know, the hardship faced by individual

14

investors in a bankruptcy case in which there's insufficient

15

value for recovery to equity holders isn't lost on us.

16

Let me just briefly, you know,

But that said, as a legal matter, I think the

17

request to unseal the key papers is not well-founded.

18

Your Honor noted, the redactions are limited in nature, and

19

in particular, I would emphasize the fact that because the

20

marketing process in this case did not yield any higher or

21

better bid, the only payments that were actually made under

22

the key employee incentive plan were the two payments of

23

$100,000 each to the debtor's chief executive officer and

24

chief financial officer, and that information was never

25

redacted and is available on the public record.
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1

The balance of the redactions, which are limited,

2

they address hypothetical situations that never came to pass

3

and are therefore moot, and beyond that, disclose private

4

compensation details for members of the debtor's executive

5

management team who are not section 15 officers for purposes

6

of SEC disclosure purposes.

7

We believe that un-redacting that information

8

could cause commercial harm because it would reveal

9

information that competitors could use to potentially solicit

10

employees of the debtors, and most importantly, it's simply

11

not necessary for any future proceedings that may be brought

12

by the shareholders, including the appeal, because again, the

13

information related to payments that were actually made under

14

the key have never been redacted.

15

THE COURT:

Okay.

What about the -- so that

16

covers the key and Mr. Gill's declaration.

17

schedule, the company disclosure letter?

18

MR. DRESSEL:

What about the

On at, Your Honor, I would begin by

19

pointing out that we had, I think, a sense of proceedings in

20

this court in March as to what information in those schedules

21

should be redacted.

22

extensive dialogue with Ms. Richenderfer's office, and we

23

settled on redactions that are limited in nature and that

24

were ultimately approved by the Court.

25

Following the hearing, we had, I think,

We took a very granular look at the information,
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1

you know, in the schedules and limited the redactions to

2

those that could reveal harmful commercial information if

3

disclosed, regarding the company and is not otherwise

4

available to the members of the public.

5

redactions -- the amount of information that we disclosed in

6

our disclosure letter, even accounting for the redactions we

7

made, I think, is significantly in excess of the amount of

8

disclosure that usually accompanies M&A and financing

9

agreement disclosure schedules in the bankruptcy process.

10

I would say that the

And so we believe that there's been kind of ample

11

transparency, that the redactions were thoroughly vetted, and

12

that their disclosure at this point could cause competitive

13

harm to the company.

14

MS. LUO:

Can I please?

15

THE COURT:

16

Ms. Luo, you can respond.

17

MS. LUO:

I'm sorry, did I hear someone?

Thank you, Your Honor, Judge

18

Silverstein.

Yes, well, we -- so in regards to restructured

19

supporting agreement, the following redactions are made.

20

think we will not pursue with the company disclosure letter,

21

but unless I would -- why would the declaration needs support

22

of a (indiscernible) in support of key employee incentive

23

plan and that must be disclosed and was docketed two motions

24

to approve the entry for the key employee incentive plan.

25

Key employee incentive plan, they said the employees were to
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1

have retention bonus agreement. They are the one that will be

2

served as directors of the new company.

3

So the bankruptcy code 1129(a)(4) and (5), they

4

required they disclose the identity of those directors and

5

insiders and the nature of any compensation they paid to --

6

had be or will be paid to them.

7

cure the deficiency of the bankruptcy code 1129(a), Section 4

8

and Section 5.

9

THE COURT:

Okay.

So disclose those only to

Thank you.

Okay.

With

10

respect to the motion to file under seal, first, let me say

11

that I saw the debtor's argument that I was divested of

12

jurisdiction with respect to the matters in front of me

13

today, and I do not agree with that argument with respect to

14

the motion to file under seal.

15

With respect to that, I'm familiar with the

16

divestment doctrine.

17

confusion and inefficiency if two courts were adjudicating

18

the same issues simultaneously.

19

front of me would not alter the appealed order, I'm not

20

divested of jurisdiction.

21

The purpose of it is to prevent

And as long as the matter in

With respect to the sealed document, I do not

22

believe I am divested of jurisdiction.

23

It does not impact the appeal that is in front of Judge

24

Noreika.

25

I can rule on this.

I did, as I said, previously, review the publicly
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1

filed document and the redactions so that I would be familiar

2

with them, and docket number 92, which is the -- I think it's

3

93, actually, which is the redacted version of 92, is very

4

limited redactions.

5

what I did consider, and I still consider to be commercially

6

sensitive confidential information, which were the target

7

maximum values that would form the basis of an award, an

8

incentive award, and based on what the debtor would sell for.

9

The only redactions are with respect to

The payment made to -- the payments that could be

10

awarded to the chief executive officer, the chief financial

11

officer, and the chief medical officer were not redacted.

12

They are available; they are publicly available.

13

was, as I recall, part of the negotiation.

14

And that

For those parties for whom information is

15

redacted, they actually did not receive any incentive

16

compensation.

17

the possibility that they might have received an incentive

18

payment that they, in fact, did not receive because the

19

targets weren't met does not need to be made public.

20

So I don't feel that those persons' names or

This is commercial information.

If the testimony

21

at the time was that if the -- if the pharmaceutical industry

22

is a small industry, that it's -- that there could be

23

poaching of these employees which would hurt the debtor and

24

that is commercial information that is not otherwise public.

25

And I see no reason to, at this time, change that decision.
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1129 does not come into play here in the sense

1

2

that this was awarded in the bankruptcy case.

3

there's transparency here, that there was a key employee

4

incentive program.

5

everything.

6

transactions.

7

I will say

The committee certainly had access to

It was negotiated, and there are limited

And 1129, I think, is not applicable, but to the

8

extent that it were, it's disclosed, the compensation, again,

9

that the CEO, the CFO, and the chief medical officer, who

10

actually, I don't think, got anything, but it did disclose

11

those who received compensation under this particular plan.

12

And therefore, to the extent 1129 is relevant, which, again,

13

I'm not sure that it is, those people who received

14

compensation under the key employee incentive plan that I

15

approved has been disclosed.

16

information.

17

That is publicly available

It follows, then, that the Gill declaration,

18

again, it is publicly available.

19

and those redactions are consistent with the redactions that

20

were in the -- made to the key employee incentive plan motion

21

itself.

22

It has limited redactions

They do not go beyond that.
With respect to the company disclosure letter, I

23

do recall this request to file under seal.

The first request

24

is to have the entire 84-page document under seal, and I

25

rejected that request.

After that was rejected and Ms. Luo
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1

is correct, Ms. Richenderfer, Linda Richenderfer, from the

2

Office of the United States Trustee, also expressed concerns

3

about the global request -- the request to seal on global

4

basis this entire disclosure document.

5

And having looked through it last night as to the

6

redactions, again, they are limited, and I do think that they

7

are limited to commercially sensitive nonpublic information,

8

for example, having to do with certain patent applications

9

that deal with commercially sensitive nonpublic information,

10

to deal with potential liabilities that an internal processes

11

that I think is not necessary to be disclosed.

12

And I don't see a purpose for the disclosure,

13

given that this is confidential commercial information,

14

nonpublic inform.

15

look at what purpose someone wants to use it for, wants

16

access for, and I don't see a purpose, given the limited

17

nature of the redactions.

18

Under 107, I can decide if they're -- and

Transparency is important.

There isn't a

19

question, transparency is important, and access to

20

information and public documents and filings is a bedrock

21

principle in the court system.

22

to, under the bankruptcy code and more generally, to protect

23

commercially sensitive nonpublic information from disclosure,

24

where there is a purpose to do so.

25

But it is also permissible

And I find that the limited nature of the
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redactions in the company disclosure letter are appropriate.

2

They were vetted, and I do not see a reason to change that

3

decision, although I have no problem with the shareholders

4

asking me to do so.

5

you will see, of the 88 pages, it's limited, and I think that

6

what has been disclosed is more than sufficient for parties

7

to understand the transaction and what was submitted to the

8

bankruptcy court.

9

And if you take a look at the document,

So for those reasons, I'm going to deny that

10

motion.

11

certainly do not think there was anything inappropriate about

12

the movements making that request.

13

But again, I have jurisdiction over it, and

I think the next issue, the next item, on my

14

agenda -- the next item and this is something that I noted in

15

my previous ruling had not been addressed is the motion to

16

bar unliquidated shareholder interests and employees stock

17

incentives from participating in the reorganized Melinta

18

common stock.

19

And again, I read what was filed.

And my understanding of the argument, Ms. Luo and

20

Ms. Guerrier -- am I saying your name correctly -- is that

21

the -- is that certain parties, particularly Deerfield, who

22

now owns 100 percent of the equity interest in the

23

reorganized Melinta should not be able to hold that stock and

24

that certain employees in particular who held stock also now

25

hold stock in the reorganized company, and they shouldn't be
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1

able to.

That's how I understand the argument to be.

2

Ms. Luo, do I understand your argument correctly?

3

MS. LUO:

Well, yes, the -- your plan approved

4

that Deerfield owned 100 percent of the stock, but the

5

actuality, you indirectly include that Deerfield and Vatera

6

agreed that Vatera actually owns 52 percent of Melinta, and

7

that was disclosed in the disclosure docket of 448.

8

docket of 520 actually approved the disclosure docket and

9

were to approve that any agreement made between Vatera and

And your

10

Deerfield around (indiscernible) obligation related to

11

interest of the holder and (indiscernible) credit agreement.

12

And also, your -- they approve (indiscernible) 520

13

also approved incentives for the 2018 staff incentive plan.

14

So all of these are indirectly approved it.

15

Vatera's attorney stated April 2nd, 2020 hearing,

16

confirmation hearing, he stated that Vatera subordinate loan

17

will no longer be subordinate.

18

received more than 52 percent of the company and Vatera, 63.7

19

was 77 million and general unsecured claim was allowed on the

20

date newly reorganized the company.

21

And in addition,

In other words, Vatera

So both the 2018 equity plan and Vatera was

22

approved for 60 million shares.

That is equivalent 52

23

percent of Melinta company.

24

the plan document approved, a plan that award 100 percent

25

went to equity of Melinta went to Deerfield.

So this award direct contrast to
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1

not true.

2

because -- and your plan approve one thing, but within the

3

disclosure and the company agreement.

4

Deerfield allowed change of control for Vatera to agree to

5

the loan covenant that driving to the bankruptcy, they

6

the reward that the exchange, consideration that Vatera got

7

is more than 50 percent of control.

8
9

That's why we need a clarification for that

It shows that the

--

And they didn't disclose in docket of 448 Vatera
was over 60 million shares.

That is equivalent -- 60 million

10

that equivalent to -- to 52 percent of the company. So the

11

actuality, it was proved that 100 percent of it goes to

12

Vatera and by the actuality that Vatera got 52 percent of

13

Melinta plus Vatera's attorney stated that Vatera subordinate

14

loan, unsecured claim no matter (indiscernible) is no longer

15

subordinate.

16

So basically, Vatera received tremendous,

17

tremendous amount of award for their unsecured claim and for

18

the company compared with the rest of us got nothing.

19

So that is a very unfair treatment, and treatment

20

against the bankruptcy code -- forgot the code number, maybe

21

7, that requires each class must be treated equally, and I

22

have made a repeatedly request that the debt attorney to

23

clarify the information.

24

so, to cover up the fraudulent deal, like they had fraudulent

25

bankruptcy deal, eight of them, at least, in the past for

The debtor has been refused to do
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1

Deerfield.

2

Deerfield is bankruptcy counseling for the tax

3

evasion scheme.

4

12 to 15 percent interest.

5

for company to pay.

6

but they want to drag the company into bankruptcy because

7

Deerfield is about a 992 million net operating losses is that

8

Deerfield can't utilize because Deerfield is (indiscernible)

9

business.

10

Deerfield loan is charging almost -- about
That's very high interest rate

So they're happy with the interest rate,

So and that is the same reason they're bankrupt

11

(indiscernible) in 2014, November.

12

Corporation, there's a 2.12 billion dollars net operating

13

losses.

14

2.12 million shares.

15

The (indiscernible)

And (indiscernible) only claimed 59 million of the

Who is, you know, who (indiscernible), and there's

16

no question here who has it.

17

(indiscernible) holder has very special privilege,

18

specifically other corporation of bylaw must be reasonably

19

accepted by Deerfield (indiscernible) note holder and the

20

plan must be reasonable accepted by Deerfield (indiscernible)

21

support note holder.

22

Deerfield is -- Deerfield as

So Deerfield has initiated the bankruptcy and

23

violate stockholder -- stock (indiscernible) million dollars

24

extra and top off the 275 million that Deerfield agreed with

25

John Johnson, CEO then of the (indiscernible) Corporation. So
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1

all along, Deerfield is interest -- make an interest of the

2

company and (indiscernible) and the tax evasion scheme.

3

So with the (indiscernible) with the doctors

4

(indiscernible) company, the company had as of June 2016, the

5

company only had 259 million before (indiscernible) that

6

Deerfield interested.

7

thing, manufactured 160 to 200 million write off of

8

(indiscernible) assets and (indiscernible) when they

9

(indiscernible) assets for that company at the hospital, it

10
11

And December 2016, they did the same

was 16 million and the (indiscernible) only 63 million.
There, I -- (indiscernible) do not know.

It's a

12

mystery how they got the 160 to 200 million in write off to

13

write off to become tax-deductible losses.

14

what Deerfield is interested in.

15

it's about -- it's a bankruptcy scheme to move your tax

16

evasion scheme and insider trading scheme.

17

That's exactly

And so this whole thing,

Deerfield manufactured 176 taxable losses with

18

the money, then they manufactured it for 160 to 200 million

19

taxable losses and we've adapted healthcare that Deerfield

20

actually purchased from Bank America and Goldman-Sachs right

21

before -- after (indiscernible).

22

basically, right away after (indiscernible).

23

mainly interested (indiscernible), you know, they got 100

24

percent and with the minimal the (indiscernible) lesser

25

minority owners making some nondisclosure agreements with
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1

some insiders.

2

And seeing that (indiscernible), seeing that

3

(indiscernible) bankruptcy (indiscernible) that Deerfield

4

applied with (indiscernible) Corporation, with

5

(indiscernible), with Melinta, and many other, at least more

6

than eight bankrupt companies that Deerfield has been

7

bankrupted.

8
9

These fraud -- are extremely fraudulent and
deceitful and they -- they're hiding the information.

10

They're hiding through (indiscernible) information and

11

they're hiding disclosure, and they even they hide SEC

12

filings.

13

They do not file SEC filings.

14

The last time Melinta filed SEC filings was for

15

September 2020 financial statement.

16

Melinta.

17

filed in November 2016.

18

September 2016.

19

filings.

20

That's the last time for

And the last time filing for (indiscernible) was
The last time they filed was

And after that, they never filed their SEC

They never disclosed any of this information.
And was the same for the (indiscernible)

21

Corporation. They stopped filing SEC reporting requirements

22

long before -- long before they filed the bankruptcy.

23

this is how they -- this is part of the scheme.

24

rewarded tremendously, tremendously to the insiders, to the

25

executives who are willing to (indiscernible) and then, they
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1

2

hide the information.
So why is the declaration (indiscernible)?

If you

3

are supporting something, should be legitimate.

You should

4

not have nothing to hide, so that is the same case, you know.

5

The company was disclosed as (indiscernible) $1.03 billion in

6

exchange for 133 million of secured loan.

7

that's believable?

8

60 million shares, 77 million claimed (indiscernible) more

9

than 50 million share for $150 million for 3 million shares

Do you think

Do you think they owe others with Vatera

10

in January 2018 and they had the purchase price of $91

11

million -- more than (indiscernible) the whole thing is owned

12

by Deerfield, but in June 4th, 2020, the company had a news

13

announcement that as April this year, Melinta become a

14

private owned company owned by affiliate of the Deerfield

15

Investment Company.

16

So themselves stated, basically, that Vatera and

17

(indiscernible) are affiliates.

So and they -- all of the

18

multi million dollars has disappeared.

19

you -- without explanation, without disclose, are you really

20

(indiscernible)?

21

more than 1 billion and (indiscernible) 133 million, how is

22

that a reasonable -- how is that a reasonable exchange?

You think of that,

And they're (indiscernible) properly to be

23

And while everything else, they have it.

24

themselves attorney themselves declared that Vatera

25

subordinate (indiscernible).
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1

(indiscernible).

2

hearing and Vatera (indiscernible) more than 52 percent of

3

control of the company. And all of this must be disclosed and

4

the bankruptcy code 1129A, Section 4 and 1129A, Section 5,

5

and the (indiscernible) incentive plans, there's got no name,

6

there's got no amount, and the 2018 stock incentive

7

(indiscernible).

8

(indiscernible) pursuant to ten, including any incentive

9

plans and (indiscernible) any credit agreement between

10
11

That was on the April 2nd confirmation

They applied (indiscernible) page 42 says

Vatera.
So all of this, (indiscernible) approved and

12

(Indiscernible) that Vatera has 100 percent of Melinta stock

13

and Melinta (indiscernible) stock listed as 1.03 billion

14

dollars and the Vatera (indiscernible) was initially 89

15

million dollars with (indiscernible) structured supporting

16

agreement at 50 million, so that come up to 133 million

17

secured loan.

18

So 1.03 billion exchange for 133 million.

Where

19

is the reasonableness there?

And this we're under -- this

20

award needs to be clarified, need to be explained.

21

was required that both bankruptcy code that (indiscernible)

22

employee retain (indiscernible) means their (indiscernible)

23

serving under the newly reorganized company.

24

(indiscernible) reorganized the company.

25

(indiscernible).

And it

So under newly

They must

The plan must be disclosed, the nature, the
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1

identity of the insiders (indiscernible) serve under the new

2

company and the nature of any compensation.

3

So Vatera as well as being a director, they were

4

used to be a (indiscernible) 20 percent -- is 20 percent of

5

Melinta ownership for free.

6

and that was made as a consideration to agree to the loan to

7

the (indiscernible) instead of purchasing the $75 million.

8

That was the consideration.

9

That makes them a 52 percent,

So you say how would they give up, that was the

10

agreement, and (indiscernible) and the company

11

(indiscernible) agreement.

12

maturity of the interest is (indiscernible) and that is --

13

that does not (indiscernible) code 1129A, Section 4 and 5.

14

(Indiscernible) the sufficiency (indiscernible)

15

(indiscernible) and Deerfield and the 2018 (indiscernible)

16

plan and the (indiscernible) bonus payment to clarify the

17

name, the amount, and the restrictive shares that

18

(indiscernible) for the newly reorganized company for

19

whatever their shares on the prior to the bankruptcy.

20

So and how is that for the

And for the share with the Vatera (indiscernible)

21

60 million plus 77 million claimed.

22

than (indiscernible) percent interest of the company, 3.3

23

million shares and 91 million general (indiscernible) of

24

claim.

25

(Indiscernible) is more

With 2018 stock incentive, that is why they
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1

always executive directors 2 million shares right between May

2

2019 to September -- October 2019.

3

they rewarded (indiscernible) bonus agreement.

4

And they (indiscernible)

Only later, we found out through the court paper

5

that one of such executives, Mr. (Indiscernible), was

6

rewarded 600 million shares, 600K, 600,000 -- 400 for

7

severance, 200,000 for retention bonus with (indiscernible).

8
9

Those executive (indiscernible) was awarded
100,000 each for doing nothing.

They did not had to

10

contribute any effort to be awarded.

11

plan must be disclosed.

12

directors and the retention (indiscernible) agreement, the

13

retention (indiscernible) means they are going to be retained

14

for the new company.

15

1129 and Section 4 and 5, disclosure the nature, the identity

16

and the nature, and (indiscernible) Vatera was --

17

(indiscernible) being the director and it was done right

18

before the bankruptcy and Michael did not have director.

19

That's the whole thing is because Michael did not have

20

director and Vatera and (indiscernible) stakeholders did not

21

have director before the bankruptcy.

22

And (indiscernible)

And because they are awarded to the

So those are required disclosures for

So they (indiscernible) because they were not --

23

before they had a director, they bought (indiscernible) for,

24

like, a director of the shareholders except (indiscernible)

25

to managing (indiscernible) agreement so they can get a deal.
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1

So the rest of the people, including Michael,

2

was -- Vatera got Vatera, Deerfield, they got the -- Vatera

3

got 52 percent control of the company with a 20 percent was

4

given for free by Deerfield.

5

share by 80 percent, including Michael.

6

triggering this -- one of the triggering of (indiscernible)

7

partnership, the three main creditors and shareholders.

8

THE COURT:

9

MS. LUO:

That was reducing everybody's

Okay, thank you, Ms. Luo.

Thank you.

Thank you.

10

THE COURT:

11

Ms. Guerrier has anything to add.

12

That's what

Thank you.

MS. GUERRIER:

I'm going to see if
Thank you.

Yes, yes, Your Honor.

My name is

13

Mona Guerrier, and pursuant to rule 2019, I join in the

14

shareholder motion filed with the courts in regarding to

15

motion to bar unseal shareholders' interest.

16

Your Honor, there was several motions filed.

I

17

don't have it before me.

I didn't want to move because I

18

told -- I was told I was not supposed to move.

19

in another folder, where it breaks down all the unlimited - -

20

unliquidated shareholders and what they would receive.

I forgot it

21

And Vatera was one of them, Medco was one of them.

22

Your Honor, as Ms. Luo has stated, it makes no

23

sense that Deerfield was the successful bidder on a company

24

that's worth a billion dollars, on a loan of -- I don't have

25

that information correctly, so I don't want to quote the
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1

number, but as Ms. Luo states, it doesn't make sense what the

2

successful bid was.

3

As you stated, we're not questioning your ruling.

4

We're questioning maybe there not enough information

5

presented before you, and we've come forward with additional

6

information to show the fraudulent -- how this -- how

7

Deerfield completed, you know, had the history of planning

8

these bankruptcies because it doesn't make sense that Vatera

9

would walk away from $133 million in shares and -- because

10

you stated all shares will be barred.

11

So to us, it just makes no sense.

If you own 52

12

percent of a company, that you're going to allow it to go

13

into bankruptcy and allow Deerfield to have a successful bid

14

because there was maximum sort of -- if they didn't conspire

15

back in June for this to happen when Kevin (indiscernible)

16

was one on the board, where he stepped off.

17

Also, another thing, it just makes no sense that

18

the people who valuated the intangible values of the company

19

were also sitting on the board, and that's why we questioned

20

some of the transparency to this matter.

21

Your Honor, I don't know if you're aware of that,

22

so that's why we're constantly requesting this additional

23

information as shareholders because this company has four

24

approved drugs, and you don't usually write off intangible

25

values.

A-496

Case 1:20-cv-00600-MN Document 26-1 Filed 11/30/20 Page 497 of 518 PageID #: 1755
49

What you do when you get more drugs that are

1

2

approved, the value of your company increase not decrease, so

3

as Ms. Luo stated, this has transpired due to -- there was a

4

plan by not giving the loan company, Deerfield, I don't know

5

about the actual -- how, I guess, was pushed back against the

6

wall because they refused to give the loan, so they didn't

7

give the loan.

8

And all of this we derived for this because we

9

didn't have the liquidating to the move the drug forward.

10

That's the company went into bankruptcy.

11

the company for you to authorize as the judge a bankruptcy,

12

they have shown a loss.

13

said there was no liquidity, so the drug no longer moved

14

forward.

15

And for them to get

And how they showed the loss, they

The shares should have been valued at maybe $20

16

or $30, but they walked away.

17

They actually refused to give the loan, therefore, refused to

18

give the loan, so the company went over.

19

sold their shares.

20

is an antibiotic company.

21

goes up.

22

They didn't get the loan.

A lot of people

We were optimistic because we know this
Your stock goes down and then, it

Then, they -- in September, the September quarter,

23

they wrote off the loss of 176 million in one quarter.

24

million -- okay, but it makes sense.

25

was 25 million up.

The previous quarter it

Okay, they could have written an
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1

additional 25.

2

They purposely did that because the revenue was

3

good, so they had to bring the revenue to show that they were

4

in the negative so everybody would no longer invest in the

5

company and the company was there, and then, in 30 days,

6

they're going to be filling bankruptcy, so they had to show

7

proof that the company was not valued as much.

8

Again, then, we come back in March.

9

There was

100 potential buyers that were going to bid on the company.

10

But Vatera faded, you know, based on -- they reserved the

11

rights.

12

They signed a nondisclosure but it doesn't make sense, uh-

13

huh, that Vatera is going to walk away from 133 million

14

dollars, they're going to let -- they own 52 percent of the

15

company.

16

company because you stated on your ruling that everybody's

17

shares, unliquidated and liquidated, were -- you had to have

18

$475 million invested, and they're going to walk away?

19

I guess, their back was pushed against the wall.

They're going to let Deerfield take over the

Nondisclosures are signed, which we are not aware

20

of as shareholders, so we're pretty much in the dark, but

21

because you state and see on the docket that their shares are

22

unliquidated, Medco's shares are unliquidated, John Johnson's

23

shares are unliquidated.

24

So it doesn't sense for the price as -- I forgot

25

how much Deerfield loan was, but they obtained this company
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1

as at such a cheap price versus, you know, this company

2

ongoing, pre-licensed drugs that are now impacting because

3

they've foreseen these -- these loans were written till 2025,

4

and you're going to call the loan in on 2019?

5

to start putting stipulations, Ms. Luo stated, the bankruptcy

6

was manufactured.

7

You're going

That's why as shareholders are disappointed, and

8

we're stating that everybody's motion to bar (indiscernible)

9

unliquidated shareholders should apply to everyone.

But as

10

(indiscernible) had stated, directly by you signing --

11

allowing to sign these non-disclosures and this information

12

that's confidential, technically, you know, they're getting

13

their shares.

14

shareholders equity, we get nothing.

15

They're going to get their money.

But us

But Melinta's not going to walk away from $133

16

million.

17

no -- that's why nobody else purchased the company.

18

no way the company could have been sold.

19

believe, was $160 million.

20

times that, Your Honor.

21

And he signed a document, that's why there was
There's

I think the debt, I

The company is worth five, six

So it makes no sense to us shareholders, and we're

22

requesting based on non-disclosures and documents to make

23

sure no shareholders receive this.

24

shareholders, our equities are not valued.

25

companies in their nondisclosures or any manner should
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1

receive compensation because it makes no sense.

2

And that goes for the walk away, Vatera's going

3

to walk away, so many other people that were listed on that

4

unliquidated shareholders, that they walked away.

5

shouldn't receive anything.

6

minority shareholders, receive nothing, nobody should receive

7

compensation.

8
9

If we as shareholders, the

And to us, this still makes no sense why someone
would allow the company to be sold in March.

10

a bid.

11

transparency.

12

automatically got the company.

13

They

There was never

That's where we say some of the stuff -- there was no
There was never any other bid. Deerfield

They had to sign disclosures with Deerfield.

So

14

many other insiders signed non-disclosures with Deerfield,

15

and they have their inside of -- they own the company, and us

16

minority shareholders receive no compensation.

17

very unfair, Your Honor, so I don't know the process that you

18

have to do, Your Honor, to make sure that Vatera does not get

19

anything of their restructured company, and any other member

20

should not -- CEO, CFO should not receive -- any key employee

21

should not receive because, Your Honor, we invested our

22

money, and if we're going to lose our money, I don't think an

23

employee should have compensation before me or any

24

shareholder's money.

25

you, Your Honor, for allowing me to speak.

I think it's

That is my personal opinion.
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1

THE COURT:

Thank you.

Thank you.

2

Mr. Dressel, I'll allow you to respond, please.

3

MR. DRESSEL:

Thank you, Your Honor.

Your Honor,

4

I think the plan is clear as to the treatment of shareholders

5

and satisfies the requirement that all former shareholders be

6

treated equally.

7

provides the effective date.

8
9

In particular, Section 3.02H of the plan

All interest in Melinta would be deemed
automatically cancelled without any further action, without

10

any holders of such interest receiving any recovery on

11

account of those interests.

12

used in 3.02H is broadly defined in section 1.82 of the plan

13

to include all equities, securities as defined in section

14

101.16 of the bankruptcy code.

15

You know, the term interest is

And the definition in the plan goes on clarify

16

for the avoidance of doubt that interest includes all equity

17

interest granted to pre-effective date employees of the

18

debtors as part of any incentive-based compensation.

19

So no participants in the 2018 restricted stock unit plan

20

received any recovery or retained any stock on account of

21

their participation in that plan.

22

So there's no carve-out for employees nor is

23

there a carve-out or exception for Vatera, Medco, or anyone

24

else.

25

cancelled and Deerfield received 100 percent of all of the

Put simply, the existing stock of Melinta was
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1

stock, of reorganized Melinta, in exchange for its secure

2

claim.

3

So we think the plan is straightforward.

It

4

complies with the requirements for confirmation.

5

ambiguity to clarify, and there's no further relief necessary

6

or appropriate.

7

THE COURT:

There's no

Mr. Dressel, I guess I may be

8

assuming more than recalling that the plan has some

9

management incentives program or for the possibility,

10

disclose the possibility that there might be management

11

incentive program, that the reorganized debtors would decide

12

upon and might reserve some stock for them based on go-

13

forward arrangement.

14

Is that correct?

MR. DRESSEL:

I think 100 percent of the stock

15

was issued to Deerfield, so there was no set aside on the

16

effective date.

17

THE COURT:

18

MR. DRESSEL:

Okay.
I think the company reserved its

19

right to consider a go-forward stock-based, you know, plan

20

just as any company, you know, would, to incentivize

21

employees.

22

service after the effective date, not on account of any pre-

23

existing equity interests that they might held as part of a

24

pre-effective date compensation plan or otherwise.

25

But that would be on account of their future

THE COURT:

Okay.
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1

Guerrier are referring to some nondisclosure agreements that

2

were entered into.

3

whom.

4

agreements entered into, I guess, other than with respect to

5

the sale process, between debtors and prospective

6

purchasers -- in the course of the bankruptcy case?

7

It's not clear to me, necessarily, with

Can you remind me whether there were nondisclosure

MR. DRESSEL:

All of the nondisclosure agreements

8

related to Deerfield, Medco, or Vatera's potential

9

participation, either in the sale process or more broadly in,

10

you know, potential transactions related, you know, to the

11

debtors, I think we asked both Vatera and Medco to consider

12

whether they wanted to participate in some sort of

13

recapitalization transaction in the company as part of the

14

company's evaluation of strategic alternatives.

15

Obviously, those efforts didn't come to pass, but

16

we wanted to provide those creditors with, you know,

17

material, nonpublic information.

18

they enter into nondisclosure agreements.

19

Honor, I don't recall the exact timing of those.

20

that we entered into those agreements with Vatera and Medco

21

prior to the petition date.

22

customary nondisclosure agreements for a transaction or a

23

bankruptcy case of this nature and did not contain any

24

substantive terms that are conventional, relating to the

25

treatment of confidential information.

And so we requested that
To be candid, Your
I believe

But regardless, they were
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1

THE COURT:

Okay.

2

MS. GUERRIER:

3

THE COURT:

4

MS. GUERRIER:

Thank you.

Your Honor, can I ask one question?

Sure.
I apologize.

Can I ask Mr. Dressel

5

what was the final number that the creditor, Deerfield, what

6

was the balance on -- that was on the loan that Deerfield was

7

the successful bidder.

8
9

THE COURT:

What was the successful bid?

recall.

10

MR. DRESSEL:

11

MS. GUERRIER:

12

the loan.

13
14

I don't

To my recollection -It was to the loan, it was whatever

Could you give me that amount, please, Your Honor?
THE COURT:

I will ask Mr. Dressel if he remembers

that.

15

MR. DRESSEL:

The approximate amount of

16

Deerfield's bid or the amount of secured debt that they

17

exchanged for 100 percent of the stock was 140 million of

18

principle.

19

reimbursement above that.

20

percent of the total balance of the loan, but close to it.

I believe they may have included some expense,

21

THE COURT:

22

MS. GUERRIER:

23

THE COURT:

24

MS. GUERRIER:

25

That represented not quite 100

Thank you.
May I speak, Your Honor?

Yes, Ms. Guerrier.
Your Honor, as Ms. Luo stated,

it -- this makes no sense to us as shareholders that a

A-504

Case 1:20-cv-00600-MN Document 26-1 Filed 11/30/20 Page 505 of 518 PageID #: 1763
57
1

company that's worth half a billion dollars is going to --

2

now, that -- with an -- post-approved drug on October 24th --

3

on the 24th, there's no liquidity because the (indiscernible)

4

is no longer giving the loan.

5

shown how we got to bankruptcy, so there's no liquidity, so

6

everybody -- the stock went down to, like, $3.

7

put out in November a quarterly report which proves the

8

company is -- it took a loss, negative 5 percent.

9

the negative 5 percent because the revenue was there, they

So now -- and Ms. Luo has

Then, they

But even

10

wrote off 176 million in tangible, so we're just showing you

11

how the set-up.

12

June, Mr. Figaro walks away as one of the

13

directors, which Mr. Figaro is Vatera, so I guess we're

14

assuming they found the information we're getting, so this

15

was premeditated because he comes off the board in June,

16

Mr. Figaro, and doesn't give the loan, so there's an ongoing

17

process.

18

drug is approved.

19

They said in October they would reevaluate it.
That's when you decide to walk away?

Then, they sent out a quarterly report showing

20

that a negative, writing off 176 million in tangible.

21

previous quarter they were off 25 million, and so that is

22

how -- this is where we see the premeditation, and this is

23

where we come to you, Your Honor, and we say some of your

24

rulings, you probably were not aware of what transpired.

25

The

And this is based on the fact they're bringing
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1

before you that the company is bankrupt, and this is what our

2

numbers are, and we're having financial difficulties, and we

3

cannot get a loan, so we have to file bankruptcy.

4
5

But at the same time, they do not allow any other
successful bidders to come on board.

6

There were 100 people, over 100 people, that

7

signed non-disclosures that were interested in this company,

8

and a company that was worth, six months before, 400, I

9

believe it was $440 or $480 million.

In a matter of six

10

months, the values decreased to half, and the successful

11

bidder is Deerfield, and he gets the company for $140

12

million?

13

And I apologize, they want us to believe -- us

14

shareholders to believe that Vatera, who invested all this

15

money, is going to walk away and lose all of his money?

16

Ms. Luo said, I don't have that information.

17

$133 million, so he's going to walk away from all of his

18

shares?

19

don't have it in front of me, but Ms. Luo filed it with all

20

the copies where she breaks down all the unliquidated

21

shareholders, and Vatera's on the top of the line.

22

As

He's saying at

His shares -- because you'll see the document, I

I know -- I recall there was a -- he had a 1.6

23

million in shares.

I think she has the numbers.

24

have the paperwork in front of me, but I refuse to believe

25

that Medco, Vatera is not getting anything.
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1

was -- they had their nondisclosure agreements signed where

2

they would be compensated and these insiders will be

3

compensated, but us minority equity holders, excuse the

4

expression, is pretty much screwed.

5

money, we lose our money.

6

We lose our retirement

I'm 54 years old, Your Honor.

I have ten more

7

years for retirement.

I cannot lose my money.

8

the company that was worth $489 million.

9

months, it had -- the value had decreased.

I invested in

In a matter of six
The stock had

10

been manipulated.

11

think the U.S. courts had asked a lot of questions about how

12

this happened.

13

And I, you know, I know such filing, I

This is an antibiotic company that is functioning

14

right now and has potential to make much more money, and as

15

we see, they have a history, as Ms. Luo has said, of buying

16

these companies, waiting two years, and selling these.

17

have no problem, Your Honor, in two years, if they sell this

18

company for 2, 3 billion, that I will be compensated.

19

I

I don't mind waiting, but I feel as us minority

20

shareholders, we should not be -- our stock should be not

21

valued.

22

I don't know what it is right now.

In the future,

23

if this company, because they bought this company down to

24

what it was, less than a couple million, to, I think, it was

25

6 million in January, for us to hear in two or three years
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1

that this company sold for a billion or two billion, we need

2

to be compensated, even it takes two years, Your Honor,

3

because they're stating the company has no value, which is --

4

we believe it's fraudulent, Your Honor.

5

was purposely brought to this fact by not giving us a loan.

6

We feel this matter

Why are you still functioning?

The company is

7

functioning.

Why is Deerfield now putting the money after

8

the fact?

9

and with COVID, these antibiotic drugs are even selling even

The company is functioning, the drug is happening,

10

more.

Our shares probably would be worth $100 right now,

11

Your Honor, with this COVID situation.

12

purposely decided, purposely didn't allow us minority --

13

Kevin (indiscernible) is not losing his money.

14

losing their money.

15

there's so many other numerous other companies that were

16

listed that were -- as unliquidated shareholders that are

17

going to get their money, either through private non-

18

disclosures, they will be compensated at a later period of

19

time.

These companies, they

Vatera is not

Medco is not losing their money.

And

20

And Your Honor, I'm asking that you file a ruling

21

on behalf of the shareholders that ask -- shares our part if

22

these companies are going to be compensated later, we should

23

be also compensated later because all Vatera's going to --

24

all that Deerfield's going to do is put money back in the

25

company, and the company will move forward, which he
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originally signed the loan stating the loan was valid until

2

2028.

3

Then, they write off all of this intangible, when

4

on 2018, December 2018, they said ongoing there was no issue

5

with the intangible, then, you devalue the company, you drag

6

the stock down, so they could come before you, Your Honor,

7

and file bankruptcy because if came before you with a $440

8

million value of company, you would not have approved based

9

on the value.

10

So this was orchestrated.

This was manufactured.

11

This was deceptive practice on behalf of Deerfield and all --

12

any other conspiracy and other -- and any other people that

13

conspired with them.

14

because they didn't have a choice, either to lose their money

15

or they invest more money, but it makes no sense that this

16

company was taken over for only $160 million.

17

is worth more than $160 million.

18

I don't know if Vatera conspired

That company

And we as shareholders need to be reimbursed our

19

money or ongoing when the sale of this company, which it's

20

going to happen, Your Honor, in two or three years, that we

21

be compensated, Your Honor.

22

Thank you very much for allowing me to speak.

23

Sorry for my passionate speech because I'm very upset about

24

how this matter happened when you're losing $114,000.

25

lot of money for me.

And Vatera is not losing.
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think they're walking away from $133 million.

2

disclosures they signed, they're going to get their money

3

back, and I want my money back, also, Your Honor.

4

very much for allowing me to speak.

5

THE COURT:

6

MS. LUO:

7

THE COURT:

8

MS. LUO:

9

THE COURT:

10

And these non-

Thank you

Thank you, Ms. Guerrier.
Oh, can I please say something?
Is this Ms. Luo?
Yes, Your Honor, Judge.
Ms. Luo, unless you have something

specifically to say with --

11

MS. LUO:

12

THE COURT:

Okay, yes.
-- respect to the plan, no, because

13

the plan provides that everyone's stock, no matter when they

14

received it or how they received it, pre-bankruptcy is

15

cancelled.

16

That's what the stock provided.
It doesn't matter if they got in the 2018

17

employment -- the 2018 equity plan, it doesn't matter if they

18

got it as incentives, as employees, it doesn't matter if they

19

bought it on the market.

20

it.

21

shareholders' stock is cancelled under this plan.

It doesn't matter how they got their stock. Every

22
23

It doesn't matter if they inherited

And 100 percent of the stock was issued to
Deerfield.

24

MS. LUO:

25

THE COURT:

Your Honor, so my -I will remind everyone that creditors
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did not get paid in full under this plan.

2

MS. LUO:

Can I please ask you how much did

3

creditors get paid because Vatera did sign NDA agreement.

4

Vatera later --

5

THE COURT:

Ms. Luo, Ms. Luo, Ms. Luo, I have

6

heard the arguments.

7

I'm just reminding people of this.

8

committee that was represented by counsel that was involved

9

in this entire bankruptcy proceeding, and creditors did not

10

There was a creditor's committee, and
There was a creditor's

get paid in full.

11

MS. LUO:

12

THE COURT:

Can we please know how much -The creditors would have to be paid

13

in full before shareholders receive anything.

14

regardless, this plan provided that all stock was cancelled.

15

And in that regard, under 1129, all equity holders were

16

treated fairly.

17

word.

And the same -- fairly is not the right

They were treated the same.

18

MS. LUO:

19

THE COURT:

20

MS. LUO:

21

thing?

But

That is (indiscernible).
I'm ruling now.
Your Honor, Can I please say one more

Can I please ask --

22

THE COURT:

23

MS. LUO:

No.
-- Mr. -- the attorney, Mr. -- you

24

know, because the Vatera agreement (indiscernible) Vatera on

25

the docket 520, page 41, it says Vatera was allowed -- Vatera
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1

claimed for 77 million was allowed, and the relevant credit

2

agreed, so how much did Vatera worth because these words --

3

THE COURT:

Vatera's claim was allowed in

4

whatever amount it was allowed in, and it received the same

5

recovery on it that all unsecured creditors receive, except I

6

think they were subordinated to some degree to other

7

creditors as part of a settlement agreement.

8
9

So that is not the issue that is in front of me,
though.

The issue that is in front of me is your request

10

I'll get the request right -- your request to bar

11

unliquidated shareholders' interests and employees stock

12

incentives from participating in the reorganized Melinta

13

common stock, and they are not participating in the

14

reorganized Melinta common stock under the plan.

15

--

Deerfield was issued 100 percent of the stock.

16

Everybody else's stock is cancelled, regardless of who holds

17

it, regardless of how.

18

disappointment, and anger that shareholders feel in this

19

circumstance, and $100,000 is a lot of money to lose.

20

There's no question about that.

21

And I understand the frustration,

So I don't want to -- you to think that I don't

22

understand that.

But we went through a process, and I

23

confirmed this plan, and it's been appealed, and you should

24

continue with your appeal.

25

is for.

That's exactly what the process

If I got it wrong, Judge Noreika will do what she
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1

thinks she can do under the circumstances.

2

So that's exactly what you should do.

3

specific request you gave me is a request that I don't need

4

to grant because that's what the plan says.

5

MS. LUO:

6

THE COURT:

7

MS. LUO:

The

Everybody --

Well --- everybody's stock got wiped out.
Except unliquidated shareholders, which

8

is the insiders, (indiscernible), Vatera, Medco, and a few

9

directors.

They --

10

THE COURT:

11

MS. LUO:

No --- are.

You approved of them as

12

unliquidated and so therefore, there's plenty of documents

13

show that Vatera actually is approved (indiscernible) --

14

THE COURT:

No, let's -- I'm looking at your --

15

Ms. Luo, Ms. Luo, I'm not going to argue with you.

16

ruling, okay?

17

MS. LUO:

18

THE COURT:

19

MS. LUO:

20

THE COURT:

I'm

But the (indiscernible) -Ms. Luo -Just one more thing.
No, no, I've heard everything.

The

21

list that you have put about unliquidated shareholders, I'm

22

not sure exactly what that is, but parties also had claims.

23

They had claims for loans.

24

whatever they had claims for.

25

between creditors' claims and stock holdings.

They had claims for wages or
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Vatera did not receive anything under the plan on

1

2

account of its stock holdings.

3

anything under the plan on account of its stock holdings.

4

Executives did not receive anything under the plan on account

5

of their stock holdings.

6

Medco did not receive

If they had claims, then, they're entitled to be

7

paid on their claims if they were allowed.

8

were not paid 100 cents on the dollar.

9

was somewhere in the 15-cent range for payment of creditors.

10

And those claims

My recollection is it

So my ruling is that I don't need to grant the

11

motion.

It's simply a reflection of the plan.

12

that holds for number 4 on the agenda, which is the motion

13

for an entry of an order to clarify Vatera, Medco, and

14

Deerfield shareholder interests and 2018 equity plans stock

15

incentive plan.

16

And I think

Again, any stock that anyone had under the 2018

17

equity incentive plan or otherwise, pre-bankruptcy was

18

cancelled, and they did not get a distribution on account of

19

those -- of their stock.

20

recovery on account of their stock.

21

the board.

22

So I think --

23

MS. LUO:

24

THE COURT:

25

MS. LUO:

Nobody did.

Nobody received a
It was cancelled across

Your Honor --- I have ruled on the motions.
Your Honor, can I please say, we --
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1

yes, we agree, on the book, they are -- everybody, all

2

shareholder gets zero, but in reality, they didn't, it's not

3

true.

4

Vatera stated -- Vatera attorney stated themselves that they

5

had 77 million convertible (indiscernible) was reinstated, so

6

there's so much confusion and there's so much differences

7

there.

8
9

On the -- for the reason I stated and also, they

So we do need the debtor to clarify that.

I

understand that you're ruling because they did not present to

10

you all of the information, and that's the whole bankrupt

11

scheme is they're hiding the most essential information and

12

(indiscernible) disclosure.

13

disclose the most essential financial dealings.

14

one more essential than Vatera with a 52 percent of stock

15

owner and 77 million shares.

16

They made a symbolic challenge with the key plan that it

17

was -- really was asking for more voting rights, but then,

18

they did not challenge.

19

working day in and night, day in and night to challenge this.

20

So we are requesting that Vatera
There is no

Did they challenge this?

No.

Even I, using little money, I am

You are satisfied that Vatera with a 52 percent

21

of interest, 29 million was purchased by them, and additional

22

20 million, 20 percent of the interest was given because they

23

agreed to the fraudulent deal.

24

(indiscernible) and plus 77 million was also general or

25

unsecured claim.
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According to you, they are only getting 15 cents

1

2

per dollar.

3

that is simply untrue.

4

have -- people can -- could be possibly believe that. Then no

5

one had to challenge it.

6

So more 15 or 21, whatever that percentage is,
If we did challenge it, yeah, I would

(Indiscernible) plan.

(Indiscernible) didn't challenge it because

7

they're (indiscernible) stock.

8

stock (indiscernible) reduce their 50 million interest by 50

9

percent, means they're left with the 10 million.

10

They (indiscernible) 145

That's when

the challenge -- their challenge (indiscernible).

11

Vatera filed one -- were filed regarding they're

12

keeping (indiscernible) regarding how to vote five time

13

instead of one.

14

not challenge the 77 million and -- according to the book.

15

It would be paid by 15 million.

16

challenge for the 91 million.

17

That was what the challenge is.

They did

50 percent and they couldn't
That is simply unbelievable.

That's why there needs to be clarification.

We

18

are requesting clarification for the treatment of Vatera, 50

19

million shares, 77 million (indiscernible), more than 50

20

million stock interests plus 91 million unsecured claim

21

interest.

22
23

We are requesting clarification.
THE COURT:

Thank you, Ms. Luo.

Luo, Ms. Luo --

24

MS. LUO:

25

THE COURT:

(Indiscernible).
Ms. Luo.
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MS. LUO:

1

2

That corresponds to the 52 percent of

Vatera --

3

THE COURT:

Ms. Luo, I'm going to ask the

4

operator to disconnect you if you don't stop talking.

I have

5

been patient, and I have listened, and as I said before, I

6

understand your frustration and I understand your anger.

7

understand it.

8

the code.

9

totally clear to me what this plan says.

I

But it doesn't change what I've done under

And it doesn't require clarification because it's
And I will tell you

10

for the last time that under the plan all stock was canceled,

11

and Deerfield gets 100 percent, creditors were not paid in

12

full.

13

So I think that concludes our hearing today.

14

MS. LUO:

15

THE COURT:

Can I say one more thing?
No.

As I said before, you have

16

appealed, and you should continue with your appeal.

17

are concluded for today.

18

Thank you.

We're adjourned.

(Proceedings ended at 12:23 p.m.)
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