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IN THF: UNITED STATES DISTRICT COURT FOR
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)

MF:UNTA THERAPEUTICS, INC., et al.,

)

)

C.A. No. 19-12748 (LSS)

)

BAP No. 20-09

)

Debtors.
LIN LUO

Chapter l 1

)

Appellant,
V.

MELTNTA THERAPEUTICS, INC.,
Appdicc.

)
)
)
)
)
)
)
)

C.A. No. 20-600 (MN)

APPELLANT'S OPENING BRIEFING - ADDENDUM
Appellant

request

to

correct

developments/addendum to the case.

one

sentence,

and

include

further

Below replaces the original sentence on

Appellant Opening Brief-Revised - page 13:
The fraudulent quid pro quo The Deerfield Facility Amendment that
incorporated Vatera's Amended and Restated Senior Subordinated Convertible
Loan Agreement, and subordinated the Vatera loan in exchange for being given
9,375,000 shares of Melinta stock free of charge and $5 million. "The latter was
deemed consideration and provided by creditor Deerfield to Vatera, Vatera'
ownership stake in the Company-Melinta was elevated from 29.6% to 61.7% 1 free
1

Vatera stock ownership was drastically increased and elevated from 29.6% (16,007,239 shares) of Melinta stock on
I
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of charge due to these arrangements." Below sentence is stroked.
The I atter

Vv'fl:S--t=l-eemeEl--BB-HfilEtB-fat-i-oH-artfl-t1rovi d ed

. tI1e ('.. om pany
Gtalrn 111

creditor Deerfie1d a m aj o rity

I\!1elinta bv Vatera (from 29.6% to 61.7<% ovmership of

M-elinta).
1. Melinta Bankruptcy exhibited extraordinary circumstances and is a
typical scheme. Ad Hoc Committee of former Melinta common stockholders stated
that the circumstances leading to this bankruptcy was the result of a typical scheme
sometimes called a "loan to own" (D.I. 883). This scheme was used to acquire and
profit from Melinta' s $1.12 billion Net Operating losses, a loss that creditor Deerfield
then utilized to reduce its own tax liabilities due to the Federal and State tax
authorities.

Previously the same creditor, Deerfield, initiated and successfully

bankrupted Dendreon Corporation in November 2014 for that company's net tax loss
of $2.12 billion using the same tactics. It again was the same Creditor Deerfield and
same CEO, John H. Johnson, from the same Capital Market Company (Jefferies
LLC), using the same Law Firm Skadden, Arps, Slate, Meagher & Flom LLP, that
executed Dendreon Corporation and Melinta Therapeutic Inc's bankruptcies. Not
surprisingly, the same judge approved these two companies' Chapter 11 Plan.
2. GUC Trustee cooperated with the creditor/predator - Deerfield to

December 20, 2018 (calculations are based upon 56,020,254 shares as of November 2, 2018) to 61.7% (12,696,590
shares percentage share calculations are based upon 11,213,233 shares as of January IO, 2019 and after the then
projected l -for-5 reversal stock split plus the 9,375,000 shares were given to Vatera). This was right before the January
14, 2020 Deerfield Facility Loan Amendment.
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circumvent the law after being approved for $2 million in professional fees.
What did GUC Trustee do to deserve the around $2 million in professional fees being
approved by the court and close to $1.75 million fees being spent? This contrasts to
the total of $2.25 million estate made available to 68 general unsecured creditors'
claims of Melinta at a 26% for recovery and zero recovery to all 13,750,691 shares
of Melinta shareholders2. (Melinta Shareholders' Equity was at around $141.6
million prior to the $176.7 million fraudulent write-off of assets 44 days ahead of
Melinta bankruptcy filing on December 27, 20193 ).
Ironically, prior to the approval of the $2 million in professional fees to the GUC
Trust, the Official Committee of Unsecured Creditors cited and objected to seven
irregular and improper Bid Procedures, but the Bankruptcy comi overruled all
objections except for a couple minor and immaterial revisions made. (D.I. 136, 4;
D.I. 280, 6,8). See the list below for some of the irregular and improper Bid
Procedures noted by the Official Committee of Unsecured Creditors/GUC Trustee
prior the approval of $2 million fees.
• "The Bid Procedures are not Fair or Reasonable and are a threat to
Maximization of Value for this Estate" (D.I. 136, 8).
• "As illustrated below, the Bid Procedures process, as proposed on its current
timeline, unduly favors Deerfield" (D.I. 136, 7).
(D.I. 345, 24) Amended Disclosure Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and its Debtor Affiliates (Filed by Melinta Therapeutics, Inc)
3
Melinta I OK SEC filing 6/30/2019, page I :https://sec.report/Document/000 l 461993-19-000045/mlnt063019x l Oq.htm; Melinta !OK SEC filing 2019-11-12, page 68: https://sec.report/Document/0001461993-19000059/mlnt-0930 I 9x I Oq.htm
2
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• "As submitted, the Bid Procedures (1) favor Deerfield and deter competitive
bidding; (2) inappropriately require a cash out, in the case of an equity plan
sponsorship bid; (3) do not provide for appropriate Committee participation;
and (4) provide unnecessary and unwarranted bid protections for Deerfield.4"
• "The Bid Procedures proposed by the Debtors envision two completely different
types of bids, to wit, either a bid to purchase all assets in a 363 sale, or alternatively,
a bid for 100% of the equity in a plan transaction like the one proposed by Deerfield.
In the Committee's view, based on its professionals' review and analysis of the
prepetition process, this second alternative-equity plan-has not been explored
in any substantial way with any prospective purchaser other than Deerfield5."
• "By the Bid Procedures Motion, the Debtors seek approval of ce1iain procedures
(the "Bid Procedures") which contemplate an expedited sale process (just a few
days from the Bid Procedures to the Bid Deadline) that will likely chill bidding
and assure that the assets are delivered to Deerfield6 ."
• "The Committee respectfully requests that the Comi strike this restriction. The
Committee is unaware of any authority permitting a debtor or lender to restrict
whom a committee may speak to. In particular, the Committee wishes to explore
the equity plan sponsorship option with prospective bidders which has not,
according to the Committee's investigation thus far, been explored in detail to
any interested party other than Deerfield7."
• "Although the case envisions a sale to Deerfield (a substantial equity holder) through
a plan of reorganization, that route will be locked into the extent that Deerfield
is the "highest and best" bidder at the Auction" (D.I. 136, 7).
After the approval of the $2 million in professional fees to the GUC Trust,

4

(D.I. 136, 7-8) Objection of the Official Committee of Unsecured Creditors to the Motion of Debtors for Orders
(l)(A) Establishing Bidding Procedures (Filed by Official Committee of Unsecured Creditors).
5
(0.1. 136, 5) Objection of the Official Committee of Unsecured Creditors to the Motion of Debtors for Orders
(l)(A) Establishing Bidding Procedures ... (Filed by Official Committee of Unsecured Creditors on 01/21/2020
6
(D.I. 136, 3) Objection of the Official Committee of Unsecured Creditors to the Motion of Debtors for Orders
(l)(A) Establishing Bidding Procedures... (Filed by Official Committee of Unsecured Creditors).
7
(D.I. 136, 15) Objection of the Official Committee of Unsecured Creditors to the Motion of Debtors for Orders
(l)(A) Establishing Bidding Procedures ... (Filed by Official Committee of Unsecured Creditors).

4
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the GUC Trustee/the Official Committee of Unsecured Creditors turned a blind
eye, it not further investigating nor pursuing any abnormal bidding
procedures, colorable claims, and the colorable creditors/predators, but cited
the following:
"In determining the treatment and disposition of any such colorable
claim, the Investigator may consider, among other things, the cost and
expense of pursuing such colorable 8claims ...the likely complexity of any
litigation involving such colorable claims.9"
Instead of extending times for distribution to the claims to prevent any
interference with the already scheduled Bankruptcy court proceedings on Januaiy
11, 2021 for the Motion to Stay Sale Order of Melinta and others, the GUC Trustee
did exactly the opposite going as far to modify the Court Order that approved
the Distribution Date on December 31, 2020. The GUC Trustee and the Debtor,
without a court approval, actually moved the Distribution Date 14 days ahead
to Decem her 17, 2020, which was just 3 days after the Appellant Reply Brief was
submitted on 12/14/2020 to the District Court. The intention was clearly to make
moot any appeal of the case and circumvent the court proceeding.
See below from D.I. 881 -Notice of Distribution filed by Sean A. Gumbs, as
Trustee for the General Unsecured Creditor Trust:
"PLEASE TAKE FURTHER NOTICE that on November 9, 2020, the
Bankruptcy Court entered the Order Approving Trustee's Motion for
8

(D.1. 881, 2) Notice of Distribution (Filed by Sean A. Gumbs, as Trustee for the General Unsecured Creditor Trust
on 12/18/2020).
9
(D.I. 345, 17 Amended Disclosure Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and its Debtor Affiliates (Filed by Melinta Therapeutics, Inc.
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Extension of Time to Make Distributions to General Unsecured Creditors
[Docket No. 862] (the "Distribution Order"), thereby extending the time in
which the Trustee may make an interim distribution to general
unsecured creditors to December 31, 2020.
PLEASE TAKE FURTHER NOTICE that in accordance with the Plan,
Confirmation Order, and GUC Trust Agreement, as modified by the
Distribution Order, the Trustee has made an initial distribution to
general unsecured creditor" on and around December 17, 2020.
The GUC Trustee/the Official Committee of Unsecured Creditors also declared
support to enjoin the Appellant from filing any further motion after the Appellant
made a statement under oath that "Appellant has no intention to file any fu1iher
motion to the Bankruptcy comi."
Declaration ofSean A. Gumbs in Support ofMotion ofReorganized Debtors
for Order Enjoining Lin Luo from Making Fmiher Filings Without Prior
Comi Authority (D.l. 882 filed by Sean A. Gumbs, as Trustee for the General
Unsecured Creditor Trust on 12/22/2020).
Also, on November 25, 2020, GUC Trustee coordinated with the Debtors'
attorney to cancel a hearing on December 1, 2020 10, but an Appellant Motion to
Stay Closing of the Sale Order ofMelinta (D.l. 843) filed on 10/19/2020 hadn't yet
been heard. Later they scheduled Appellant Motion to Stay Closing of the Sale
Order of Melinta on January 11, 2020, after having already made distributions to

"the Notice of Agenda of Matters Scheduled for Hearing on December I, 2020 at 3:30 p.m. (Eastern Time) Before
the Honorable Laurie Seiber Silverstein; Hearing Cancelled (D.I. 872 filed by Sean A. Gumbs 11/25/2020)
"Trustee's Fourth Notice of Satisfaction of Certain Fully Satisfied Claims" (D.1. 878 filed by Sean A. Gumbs)
"Order Scheduling Omnibus Hearing Date; to be Held on January 11, 2021 at 2:00 p.m. (Eastern)" (D.I. 879 on
12/8/2020)
10

6
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general unsecured creditors, thereby deciding the fate of the Motion to Stay Closing
of the Sale Order of Melinta. This was filed for the sole purpose of requesting no
distribution to general unsecured creditors until the appeal case is ruled upon. The
GUC Trustee conspired with Debtors' attorneys to truncate the law after the
receival of around $1. 75 million fees.

3. 14 individuals, companies, or individuals' group were proved bribes/
rewards, it shows massive efforts of fraud.

The Bribery/reward examples

committed by Melinta creditors and Melinta executives as follow:
a) Major Melinta shareholder and Creditor Vatera11 received a $5 million deemed
contribution from Deerfield 12, as consideration for entering into the Deerfield

Facility Amendment for agreeing to Deerfield's Facility Amendment with very
restrictive "going concern" covenants that intended to bankrupt the Company Melinta 13•
b) Vatera's receival of 9,375,000 shares 14 (at $8 per share) was free of charge.

Vatera ONLY contributed $75 million in subordinated convertible notes, which was

Vatera Healthcare Paiiners LLC, VHPM Holdings LLC, Vatera Investment Partners LLC, Oikos Investment
Partners LLC, Vatera Holdings Lie, Vatera Capital Management LLC, and affiliates (collectively "Vatera").
12
Deerfield Management Company, L,P, Deerfield Private Design Fund Ill, L.P., and Deerfield Private Design
Fund IV, L.P. (collectively "Deerfield"). Deerfield is the Plan supporting Lender of Melinta Bankruptcy.
13 Melinta !OK SEC Filing on 2019-03-014, page F25 disclosed the following: "(Vatera Subordinated Convertible
Loan), and pursuant to which Deerfield is deemed to have funded an additional $5 million of senior subordinated
convertible loans as consideration for entering into the Deerfield Facility Amendment". Vatera actually received the
Initial Disbursement shares that Deerfield deem funded the $5 million equivalent to 6.25% of the Total Initial
Disbursement Commitment, as Vatera Healthcare Partners LLC only contributed 93.75% of Total Initial
Disbursement Commitment and received I 00% Pro Rata Initial Disbursement share, and Deerfield deem funded the
remaining 6.25% of Total Initial Disbursement Commitment and received 0% Pro Rata Initial Disbursement share.
14
Vatera SEC Filing on 2019-02-22: https://www.sec.gov/cgi-bi11/ow11-disp'?actio11 =getowner&CI K =0001722413
11
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recorded as convertible notes payable to related parties as $63.7 million (minus
discount of $11,242K for a below market interest offer; ONLY ONE $75 million
payment was received by the Company according to the Consolidated Statement of
Cash Flows for the quarter ending March 31, 2019 through September 30, 2019 15
(the last filed financial statements with SEC). The Vatera's subordinated convertible
loan of $75 million funded on February 22, 2019 and has never been converted
into stock. There is no record that Vatera has paid for the 9,375,000 shares
received. This proves that Vatera' receival of 9,375,000 shares was free of
charge. Through the Quid Pro Quo Deerfield Facility Loan Amendment, and the
"Change of Control" provision that Deerfield permitted Vatera to own 50% or
more of equity interest of Melinta 16, again without requiring Vatera to pay for
it, therefore, Vatera's receival of 9,375,000 shares being free of charge
constitutes bribery.
c) "2,000,000 shares specifically for issuance to the Chief Executive Officer 17" was
approved for the Chief Executive Officer, John H. Johnson, at a special meeting on
January 19, 2019 and which stretched through January 20, 2019 for the approval.
d) CEO, John H. Johnson also received a target bonus at 2 times his annually salary of
Melinta I OK SEC Filing on 9/30/2019, page 4 https://sec.report/Document/0001461993-19-000059/mlnt0930 l 9x I Og.htm
16
"Deerfield Facility Amendment (i) modified the definition of"change ofcontrol" under the Deerfield Facility to
permit Valera Healthcare Partners LLC ("VHP"), Vatera Investment Partners LLC ("VIP" and, together with VHP,
"Vatera") and their respective affiliates to own 50% or more ofthe equity interest in Melinta on a fully diluted basis;
" disclosed on Melinta I OK SEC Filing on I 2/31/2018, page F-24: https://sec.reportiDocument/000 l 628280-19002907Im lnt-l 23 l l 8x I Ok.htm
17
Melinta SK SEC Filing on 2019-02-25, page 4: https://sec.report/Document/000 I 193125-19-049056/
8
15

Case 1:20-cv-00600-MN Document 30 Filed 01/08/21 Page 9 of 24 PageID #: 1961

$600K, severance at 1.5 times his annually salary of $600K, and $300K up front
payout for consulting services after his separation on August 29, 2019.
e) Interim CEO Ms. Jennifer A Sanfilippo received a $250,000 signing bonus, a
$100,000 KEIP bonus at Threshold Value (meaning no effmis required), and much
more to carry out turning over control of Melinta to Deerfield.
t) CFO Mr. Peter Milligan received a $100,000 KEIP bonus at Threshold Value
(meaning no effmis required), and much more to cany out turning over control of
Melinta to Deerfield.
g) 2,095,363 shares of common stock were awarded 18 to 13 plus Melinta directors
and executives from May 2019 through October 2019 19 prior to the December 27,

2019 Bankruptcy.
h) 30 or more Melinta executives were awarded Bonus Retention agreements from
September 2019 through December 201920 , with the projected payout by Melinta to
executives exceeding $20 million in Bonus Retention agreement, Severances, Target
Bonus and Annual Bonus during Januaiy 2020 through the Bankruptcy filing.
(0.1. 448, 448- 4,6) Notice of Filing of Plan Supplement to The Amended Joint Chapter 11 Plan of Reorganization
of Melinta Therapeutics, Inc. and its Debtor Affiliates.
19
2018 Equity Plan - Stock Incentives include but not limited to the following thirteen current and former
executives and directors: Susan Blum's Melinta Restricted Stock Units 25,000 shares; Bruce Downey's Melinta
Restricted Stock Units 30,000 shares; Sue Cammarata's Melinta Restricted Stock Units 120,000 shares; Kevin
Ferro's Melinta Restricted Stock Units 30,000 shares; James JR. Galeota's Melinta Restricted Stock Units 30,000
shares; David N Gill's Melinta Restricted Stock Units 30,000 shares; John H Johnson's Melinta Restricted Stock
Units 50,000 shares; John H Johnson's Melinta Restricted Stock Units 400,000 shares; Thomas P Koestler 's Melinta
Restricted Stock Units 30,000 shares; Peter J Milligan 's Melinta Restricted Stock Units 150,000 shares; Ryan
Lococo's Melinta Restricted Stock Units I 00,000 shares; Jennifer A Sanfilippo's Melinta Restricted Stock Units
120000 shares; Timothy Simon's Melinta Restricted Stock Units 200,000 shares; David Zaccardelli's Melinta
Restricted Stock Units 30,000 shares.
20
(0.1. 448, 124-126) Notice of Filing of Plan Supplement to The Amended Joint Chapter 11 Plan of Reorganization
of Melinta Therapeutics, Inc. and its Debtor Affiliates.
18
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i) All Melinta board directors' compensation has more than doubled from
$45,000 to $75,000 plus an additional $20,000 annual cash retainer or more
since September 2019. This includes Aron Schwartz, an independent member of
Melinta's Board of directors, was elected to supervise the investigation and color
claims of the plan.
j) Conspirer Jefferies LLC was paid $2.75 million by Melinta without any specific
actions required of them, both the auctions for Melinta and the previously managed
auction process ofDendreon Corporation were cancelled. Jefferies LLC was singled
out for "waiving certain times keeping requirement, (see D.I. 90 filed on
1/3/202021)". It shows that they had foreseen that there would be no auction as it
was cancelled on March 4, 2020, so not much effort was required of Jefferies LLC
aside from covering up. Jefferies LLC has been a heavily involved partner of
creditor Deerfield for book running, providing consulting service, marketing and
auction process services to Deerfield's borrower.
k) ... more than $1.16 billion in tax assets22 of Melinta being transferred to
Deerfield through this bankruptcy proceeding and being exempted from the
property transfer tax23.

(D.I. 90) Notice of Application of the Debtors for Entry of an Order (I) Authorizing the Retention and
Employment of Jefferies LLC as Investment Banker for the Debtors and Debtors in Possession Pursuant to I I
U.S.C. §§ 327(a) and 328(a), nunc pro tune to the Petition Date and (II) Waiving Certain Time-Keeping
Requirements.
12
(D.1.240, 26) Schedules of Assets and Liabilities for Melinta Subsidiary Corp. (Case No. 19-12751)
23 (D.I. 345-1, 40) Amended Disclosure Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and its Debtor Affiliates (Filed by Melinta Therapeutics, Inc.)
21

10
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I) Deerfield claimed 12,031,517 shares of Melin ta, which is equivalent to 38% of the
company's total shares as opposed to zero shares in June 2019. The 12,031,517
shares were preserved and disclosed via (D.I. 448, 56)24. Please note that Deerfield
sold all Melinta stock on or prior June 2019. Deerfield went from holding zero
Melinta shares to having 12,031,517 shares as of March 23, 2020. This change
represents an unethical and unfair seizure of shares from shareholders using
financial information manipulation and an inside trading scheme designed by
the creditors and accomplices, which are in violation of 17 CFR § 240.l0b-5 Employment of manipulative and deceptive devices.
m) 2 million in professional fees were approved for GUC Trustee and the GUC Trustee
was paid around $1. 75 million in professional fees. Appellant does not suggest all
but at least a substantial amount of those $1.75 million fees represent bribery.
n) The Company Melinta prepaid $6.848 million for CAC Specialty for Directors'
Liability insurance25.
The major shareholder Vatera received around $80 million Melinta of stock free
of charge; it was received after reducing all other shareholders' interest by 80%
through the 1-for-5 reversal stock split. Vatera' ownership stake in the Company Melinta was elevated from 29.6% to 61.7%
24

26

free of charge by simply conspiring

(D.I. 448,56) Notice of Filing of Plan Supplement to The Amended Joint Chapter 11 Plan of Reorganization of
Melinta Therapeutics, Inc. and its Debtor Affiliates. Filing date March 23, 2020
25
(D. I. 240, 40) Schedules of Assets and Liabilities for Melinta Subsidiary Corp.
26
Vatera stock ownership was drastically increased and elevated from 29.6% ( I 6,007,239 shares) of Melinta stock on
December 20, 2018 (calculations are based upon 56,020,254 shares as of November 2, 2018) to 61.7% (12,696,590
11
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with creditor Deerfield. Further, Vatera retained approximately the same ownership
interests under the newly reorganized Melinta27 through a broker-dealer28 after all
other 13. 7 million Melinta shareholders29

( equivalent

to $141.6 million

shareholder's equity3°) were deprived directly or indirectly by this Bankruptcy case.
4. The company's top of the line drug include Baxdela, Vabomere, Orbactiv
and Minovin for injection, plus a recently obtained approval from the FDA for
BAXDELA (CABP) Community-Acquired Bacterial Pneumonia, on Oct 24, 2019.
On July 10, 2019. The World Health Organization (WHO) added the company's
drug Vabomere® (meropenem and vaborbactam) to its Essential Medicines List
because of its ability to target multidrug-resistant infections caused by pathogens,

shares percentage share calculations are based upon 11,2 I 3,233 shares as of January to, 2019 and after the then
projected l -for-5 reversal stock split plus the 9,375,000 shares were given to Vatera). This was right before the Janumy
14, 2020 Deerfield Facility Loan Amendment.
27 Vatera further protected their approximately 52% common equity ownership through a Special no Fundamental
Change Clause in their Amended and Restated Senior Subordinated Convertible Loan Agreement amended and
restated as of January 14, 2019, which disclosed the following:
"provided that, for the avoidance of doubt, the immediately preceding proviso shall not be satisfied solely because
VHP, VIP and their respective affiliates or permitted assignees beneficially own more than, directly or
indirectly, 50% of the Borrower's common equity immediately prior to such transaction and continue to
beneficially own, directly or indirectly, more than 50% of the Borrower's common equity immediately prior to such
transaction and continue to beneficially own, directly or indirectly, more than 50% of the common equity of
the continuing or surviving corporation or transferee or the parent thereof immediately after such transaction in
substantially the same proportions as such ownership immediately prior to such transaction, if substantially
all other holders of the Borrower's common equity immediately prior to such transaction cease to beneficially
own any common equity of the continuing or surviving corporation or transferee of the parent thereof
immediately after such transaction
Melinta Form DEFAl 4A SEC filing, 2019-01-16, page 10: https://sec.report/Document/0001193125-19009983/d689737dex IO I .htm
28
The likely broker-dealer is Jefferies LLC, the capital marketing company managed Melinta's auction process, has
been the book-running manager for both Melinta and Deerfield's IPOs or SPAC (Special Purpose Acquisition
Company/Blank Check Company) DFP Healthcare Acquisitions Corp. Announces Pricing of$200 Million Initial
Public Offering (apnews.com)
29
(0.1. 345, 24) Amended Disclosure Statement for Amended Joint Chapter 11 Plan of Reorganization of Melinta
Therapeutics, Inc. and its Debtor Affiliates (Filed by Melinta Therapeutics, Inc)
30
Melinta Shareholders' Equity was at around$141.6 million prior to the$ I 76.7 million fraudulent write-off of
assets 44 days ahead of Melinta bankruptcy filing on December 27, 2019.

12
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and is deemed a "critical priority" by the WHO. Melinta Therapeutics, Inc., the
antibiotics company, with 4 out of 5 FDA approved patent drugs have a QIDP
(Qualified Infectious Disease Product) designation. EMA Approved drug include:
Vabomere, Orbactiv, and Baxdela is submitted for EMA approval; and Clinical
Phase II drug include Complicated Urinary Traction Infectius (cUTi) and New
formulation reduced infusion time.
5. The appellee has never disputed any of the vast amount of fraud
evidence being submitted to the court solely because the evidence is irrefutable
fact.
In light of the tremendous drug developments, the debtors and conspirators entered
into a fraudulent quid pro quo agreement, and added stringent covenants in order
to Bankrupt the Company Melinta, and fraudulently wrote-off $176.7 million31,
80% of valuable intangible assets 44 days prior to the December 27, 2019
Bankruptcy filing, a fact never disclosed in any comi filings32 . Thus, they claim
intangible assets only worth $40.1 million contrasts with the third-party
evaluation of $236.8 million33•

While Melinta lOK SEC filing on 2019-03-14

states "we concluded that the intangible assets were not impaired because of the
undiscounted cash flows exceeded the carrying value, if revenue forecasts decrease

Melinta I OK SEC Filing 2019-11-12 , page 2 9: https://scc.rcport/DocumcntiOOO I 461993 -19-000059/mlnt-093019x I Oq.htm
Additional $25.1 million goodwill impairment recorded earlier that year. Together, the company wrote off 88%
($201.8 million) of its most valuable intangible assets:
33 Melinta I OK SEC Filing on 2019- 3-14, page 48, F47: htlps://scc.rcport/Docurncnt/000I628280-I9-002907/mlnt-123 I I 8xI 0k.htm
13

31

32
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again in the future ... if we were to reduce our estimates of cash flows by 10% for
each of the intangible assets, we still would have concluded that the assets were not
impaired34 ". Among the chief cited reasons for this massive fraudulent write-off
includes "management's evaluation of ce1iain strategic operating alternatives,
including a sale of some or all of our assets35 ( disclosed on 3 rd quaiier 2019 financial
statement released on November 12 2019). Why would any company massively
write-down the value of its own assets prior to selling it? It defies logic and business
practice.
Also, even the transcript for April 2, 2020 confirmation hearing was
manipulated, because a crucial piece of evidence and a statement from Vatera's
attorney was missing. This along with a whole small section being deleted from both
the transcript and audio. On the April 2, 2020 confirmation hearing, after I made
my long presentation and concluded with a sentence: "Vatera is in this because the
January 14, 2019 amendment to the loan covenant placed Vatera's investment at risk
in a way they are forced to agree." This is on page 104 of the transcript. I vividly
recall Vatera's attorney Gregg Galardi then responded and stated the following:
"Vatera in this, because Vatera's loan will no longer be subordinate" under the newly
reorganized company. This is a crucial evidence because it proves the unequal
treatment of General Unsecured Claims, but this statement has been omitted

34 Mclinta I OK SEC filing on 2019-03 -14, page 4 9: https://sec.rcport/Document/0001628280-19-002907/rnlnt-123 I I 8x I Ok.him
35 Mclinla I OK SEC Filing on 2019-11-12, page 29: hllps://scc.rcpor(/Documcnt/00014619QJ-19-000059/111l11l-093019xl Oq.htm
14
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intentionally and completely from both the transcript and audio.
6. Additionally, Movant requests reconsideration of the denied Motion
to Reevaluate Assets under Rule 59(e), incorporated by Bankruptcy Rule 9023,

allows a party to seek reconsideration where: (1) there has been an intervening
change in the controlling law; (2) new evidence has become available; or (3) there
is a need to prevent manifest injustice or to correct a clear error of fact or
correct a clear error of law. See In re Conex Holdings, LLC, 524 B.R. 55, 58

(Bankr. D. Del. 2015). 11 In re W.R. Grace & Co., 398 B.R. 368, 371-72 (D. Del.
2008).
Where a court has misapprehended the facts of a case, a court may grant a
motion to reconsider an interlocutory order to prevent a manifest injustice (See In re
Energy Future Holdings Corp., 575 B.R. at 636-37). Also see In re Energy Future
Holdings Corp., granting a motion for reconsideration, the Delaware bankruptcy
court found the third prong of Bankruptcy Rule 9023 applicable where a termination
fee was to be amended to prevent a manifest injustice and to correct a clear error of
fact and law. See Energy Future Holdings Corp., 575 B.R. at 628.
7. Movant also requests relief from Judgment under Bankruptcy Rule
9024 and Rule 60(b)(3) fraud, 60(b)(6) "any other reason justifying relief from the
operation of the judgment." Rule 60(b) must be made within a reasonable time, not
more than a year after the entry of the judgment order. Movant's motions are less
15
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than a year and timely filed.
The court must also balance Rule 60(6)'s competing interests: '"the desire to
preserve the finality of judgment and the incessant command of the court's
conscience that justice be done in light of all the facts" (See Energy Future Holdings
Corp., 575 B.R. at 630 (quoting In re New Century TRS Holdings, Inc., No. 0710416KJC, 2012 WL 38974, at *2 (Bankr. D. Del. Jan 9, 2012), affd, No. ADV 0952251 KJC, 2013 WL 1196605 (D. Del. Mar. 25, 2013)).
The "substance" of review under either Bankruptcy Rules 9023 or 9024 is
that the purpose of a reconsideration motion '" is to correct manifest errors of law or
fact or to present newly discovered evidence. See Max's Seafood Cafe ex rel. LouAnn, Inc. v. Quinteros, 176 F.3d 669, 677 (3d Cir. 1999) (quoting Harsco Corp. v.
Zlotnicki, 779 F.2d 906, 909 (3d Cir. 1985) ).
Justice can only be served if the Plan is revoked or amended to provide
recovery to at least dissenting shareholders claims.

Very Respectfully,

Lin Luo, CPA, MBA
Email: lnnluo@hotmail.com
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CERTIFICATE OF SERVICE
IT IS HEREBY CERTIFIED that on January 5, 2020, this motion to object
the Debtors' injunction motion was served in the manner indicated to the following
persons:

1ST CLASS U.S. MAIL
Joseph O.Larkin
Jason M Liberi
SKADDEN, ARPS, SLATE, MEAGHER & FLOMLLP
One Rodney Square
920 North King Street
Wilmington, Delaware 19801
joseph.larkin@skadden.com
Jason.Li beri(Zt�skadden .com
Ron E Meisler
&
Christopher M. Dressel
SKADDEN, ARPS, SLATE, MEAGHER & FLOMLLP
155 N01th Wacker Drive
Chicago, Illinois 60606 - 172
Wilmington, Delaware 19801
ron.meisler@skadden.com
christopher.dressel@skadden.com
David R. Hurst
MCDERMOTT WILL & EMERY LLP
1007 N01th Orange Street, 4 th Floor
Wilmington, Delaware 19801
Dhurst Zvmwe.com

Lin Luo, CPA, MBA

Email: lnnluo@hotmail.com
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PLEASE TAKE FURTHER NOTICE that on November 9, 2020, the Bankruptcy Court
entered the Order Approving Trustee's �Motion for Extension of Time to Make Distributions to
General Unsecured Creditors [Docket No. 862] (the "Distribution Order"), thereby extending
•

�-,=,

the time in which the Trustee may make an interim distribution to general unsecured creditors to
December 3J:,.2020.
PLEASE TAKE FURTHER NOTICE that in accordance with the Plan, Confirmation
Order, and GUC Trust Agreement, as modified by the Distribution Order, the Trustee has made
an initial distribution to general unsecured creditors who timely provided requested tax
information to the Trustee in the aggregate amount of $2,250,000 (with $380,865.12 of such
amount reserved)2 on December 17, 2020, as reflected on Exhibit A hereto.

{Remainder ofPage Intentionally Left Blank/

2

Reserve held on account of disputed or unresolved claims, or claims with missing tax information.

6228681

2
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Motion has been given under the circumstances and that no other or further notice need be given;
and after due deliberation, and good and sufficient cause appearing therefor, it is hereby
ORDERED, ADJUDGED, AND DECREED:
1.

The Motion is APPROVED as set forth herein;

2.

The Initial Distribution Date of October 20, 2020 is hereby extended to December

31, 2020, without prejudice to any fu1iher extensions.
3.

The Trustee is authorized to take all actions necessary or appropriate to effectuate

the relief granted pursuant to this Order in accordance with the Motion.
4.

This Court shall retain jurisdiction and power with respect to all matters arising

from or related to the implementation or interpretation of this Order.

I
..
;i
.
,
·
v·
f.·11,?t--?U--l•e.u-.I�(/'{bµ
I.

Dated: November 9th, 2020
609629EWilmington, Delaware
12234404/1
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?LAURIE SELBE�SILVERSTEIN I'
UNITED STATES BANKRUPTCY JUDGE
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'
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11

In re
MELINTA THERAPEUTICS, INC., et al.,
Debtors. 1

Case No. 19-12748 (LSS)
Jointly Administered

ORDER APPROVING TRUSTEE'S MOTION FOR EXTENSION OF TIME
TO MAKE DISTRIBUTIONS TO GENERAL UNSECURED CREDITORS
Upon consideration of the Motion For Extension c>fTime to Make Distributions to General
Unsecured Creditors ("Motion")2 filed by Sean A. Gumbs of FTI Consulting, Inc., in his capacity
as trustee ("Trustee") for the trust established pursuant to the GUC Trust Agreement dated April
13, 2020 by and among Melinta Therapeutics, Inc. and certain of its affiliates, the reorganized
debtors in the above-captioned chapter 11 cases, and the GUC Trust, seeking entry of an order
pursuant to Bankruptcy Rules 9006(6)( l ), and Local Rule 9006-1, extending the time period to
make distributions to general unsecured creditors; and it appearing that the Court has jurisdiction
to consider the Motion in accordance with 28 U.S.C. §§ 157 and 1334 and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware dated
February 29, 2012; and it appearing that the Motion is a core matter pursuant to 28 U.S.C.
§ 157(6)(2); and that may enter a final order consistent with Article III of the United States
Constitution; and it appearing that venue of these Chapter 11 Cases and of the Motion is proper
pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that due and adequate notice of the

1
The Debtors and the last four digits of their respective taxpayer identification numbers are: Melinta Therapeutics,
Inc. (0364); Cempra Pharmaceuticals, Inc. (5814); CEM-102 Pharmaceuticals, Inc. (4262); Melinta Subsidiary Corp.
(9437); Rempex Pharmaceuticals, Inc. (6000); and Targanta Therapeutics Corporation (1077). The address of the
Debtors' corporate headquarters is 44 Whippany Road, Suite 280, Morristown, New Jersey 07960.
2 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Motion.

6096296
12234404/1
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one of them during the period of time prior to the
Investigation Deadline.
Vatera Claims

On the Supporting Lender Transaction Effective Date:

•
•

•

MedCo Claims

Deerfield shall waive its right under the
Subordination Agreement to payover of
distributions under the Plan to Vatera;
Subject to the Investigation and Court approval of
the releases and exculpations in favor of the Vatera
Persons pursuant to the Plan (as revised in
accordance with the Global Settlement Term
Sheet), Vatera shall (i) subordinate to the first $3.5
miIIion dTsfriottfecl to unsecured ci·edito,:sfro1�
cTOC Trust, so long as
the GUCTrusfexpe11ds~110h
moi=etT1a11l;2 mi!Tio in professional fees�andTiTf-the,:eaffe1:share pro 11ifa�wHh other unsecured
creditors to the extent of Vatera 's allowed
unsecured claims; and
The Committee's rights to object to Vatera's
unsecured claim shall be preserved. However, any
such objection must be filed on or before March 12,
2020, or it shall be waived.

On the Supporting Lender Transaction Effective Date:

•

•
•

Subject to the Investigation and Court approval of
the releases and exculpations in favor of the MedCo
Persons pursuant to the Plan (as revised in
accordance with the Global Settlement Term
Sheet), MedCo shall (i) subordinate to the first $3.5
million distributed to unsecured creditors from the
GUC Trust, so long as the GUC Trust expends no
more than $2 million in professional fees, and (ii)
thereafter share pro rata with other unsecured
creditors to the extent of MedCo's allowed
unsecured claims.
The Committee's rights to object to MedCo's
unsecured claim shall be preserved. However, any
such objection must be filed on or before March 12,
2020, or it shall be waived.
On or promptly following the Effective Date, the
Debtors and MedCo shall dismiss with prejudice all
claims pending against one another and their
current and former directors and officers, to the
extent applicable. Notwithstanding the foregoing,

41
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PART I-FINANCIAL INFORMATION

Item 1. F inancial Statements

MELINTA THERAPEUTICS, INC.
Condensed Consolidated Balance Sheets
(In thousands, except share and per share data)
(Unaudited)
,June 30,
2019

December 31,
2018

Assets
Current assets
Cash and equivalents
Receivables (See Note 3)

90,343
19,081

Inventory
Prepaid expenses and other current assets

42,043
5,292

41,341
3,848

156,759

149,482

$

Total current assets
Property and equipment, net
Intangible assets, net
Other assets (See Note 3)
$

Total assets

$

81,808
22,485

1,309

1,586

220,949
61,355

229,196
61,326

440,372

$

441,590

5,792

$

16,765

Liabilities
Current liabilities
Accounts payable

$

27,260
83,031

Accrued expenses
Deferred purchase price and other liabilities (Sec Notes 3 and 4)
Accrued interest on notes payable
Warrant liability

33,924
78,394
4,485
38

4,305
129
11,869

Conversion liability (See Note 4)
Total current liabilities

132,386

133,606

93,821
63,239
9,259

110,476

166,319

117,9?0

298,705

251,526

12
926,152
(784,497)

11
909,896
(719,843)

141,667

190,064

Long-term liabilities
Notes payable, net of debt discount and costs (See Note 4)
Convertible notes payable to related parties, net of debt discount and costs (See note 4)
Other long-term liabilities
Total long-term liabilities
Total liabilities

7,444

Commitments and contingencies (See Note 10)
Shareholders' Equity
Preferred stock; $.00 I par value; 5,000,000 shares authorized; -0- shares issued or outstanding at June
30, 2019, and December 31, 2018, respectively
Common stock; $.001 par value; 80,000,000 shares authorized; 11,829,897 and 11,204,050 issued and
outstanding at June 30, 2019, and December 31, 2018, respectively
Additional paid-in capital
Accumulated deficit
Total shareholders' equity
Total liabilities and shareholders' equity

� ' -�,===--=--="''��-=
"

"= -"�"""���, .,, =, ,_,....� "

$

440,372

$

441,590

The accompanying notes are an integral part of these condensed consolidated financial statements
1
https://sec.report/Document/0001461993-19-000045/mlnt-063019x1Oq.htm
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At its inception, the Vatera Loan Agreement provided for up to $135 million in convertible
loans. The Company made an initial borrowing of $75 million on February 22, 2019, and,
simultaneously, Deerfield was deemed to have funded an additional $5 million in convertible
loans. The remaining $60 million in commitments under the Vatera Loan Agreement were
originally available in two subsequent disbursements. The first subsequent disbursement of $25
million was available to be drawn after March 31, 2019, but on or prior to June 30, 2019; the
second subsequent disbursement of up to $35 million was available to be drawn after June 30,
2019, but on or prior to July I 0, 2019.
The funding of each disbursement under the Vatera Loan Agreement was subject to the
satisfaction (or waiver) of various conditions precedent, including, without limitation: the absence
of a default or event of default under the Vatera Loan Agreement or the Deerfield Facility
Agreement and no such default or event of default being reasonably expected to occur.
The Company and the Vatera Parties amended the Vatera Loan Agreement in June 2019
to, among other things, extend the period during which the Company could borrow the remaining
unfunded commitments through October 31, 2019. In exchange, the amount of the unfunded
commitments was reduced from $60 million to $27 million. The amendment also removed the
condition precedent to borrowing the remaining commitments that no default be reasonably
expected to occur under the Deerfield Facility Agreement; however, the amendment did not
remove the conditions to funding that no default be reasonably expected to occur under the Vatera
Loan Agreement or that no default had actually occurred under either the Deerfield Facility
Agreement or the Vatera Loan Agreement.
The loans under the Vatera Facility are convertible (at Vatera's option) into either common
stock of the Company or preferred stock of the Company. Such preferred stock is non
participating, non-voting stock with no dividend rights, but with a liquidation preference equal to
the amount of the Vatera Facility converted into preferred equity.
The Vatera Facility bears interest at 5% per year, payable 50% in cash and 50% in kind.
The Vatera Facility has a I% exit fee on funded amounts that are repaid or converted and a 3%
exit fee on amounts that are unfunded, payable upon repayment in full or conversion in full of the
Vatera Facility. The obligations under the Vatera Facility mature on January 6, 2025. As of the
Petition Date, the outstanding principal amount of the loans under the Vatera Facility was
approximately $80 million.
The Vatera Loan Agreement imposes numerous affirmative, negative, and financial
covenants on the Debtors. The financial covenants imposed by the Vatera Loan Agreement are
substantially comparable to those set forth in the Deerfield Facility Agreement, except that the
financial covenants in the Vatera Loan Agreement are approximately I0% less restrictive than the
corollary covenants in the Deerfield Facility Agreement.
3.

Equity

Melinta Therapeutics has a single series of equity, namely, its common stock, outstanding.
As of November 6, 2019, there were 13,750,691 outstanding shares of Melinta Therapeutics'
com,non -sfocf<:,�Tl1e-co111111on�-sfock trades- puoTicTy-ol-,--1'1eNasdaq under tl1eticker symbol
17
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