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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________ X
In re: :
MATLINPATTERSON GLOBAL : Case No. 21-11255 (DSJ)
GLOBAL OPPORTUNITIES :
PARTNERS Il L.P., etal., : Chapter 11

Debtors.! :
________________________________________________________ X

SUPPLEMENTAL STATEMENT BY FOREIGN REPRESENTATIVE REGARDING
BANKRUPTCY RULE 2004 MOTION AND COURT DIRECTED
INFORMAL INFORMATION EXCHANGE

Vanio Cesar Pickler Aguiar, not individually but as judicial administrator and foreign
representative of the bankruptcy estate of Varig Logistica, S.A. (the “Foreign Representative”), by
his attorneys, Eiseman Levine Lehrhaupt & Kakoyiannis, P.C. and Sequor Law, P.A., files this
Supplemental Statement regarding the Motion for Rule 2004 Examination filed by VRG (which
the Foreign Representative joined) and the Court directed informal information exchange and
states as follows:

PRELIMINARY STATEMENT

This statement discusses two remaining issues in connection with the information exchange

and the pending Rule 2004 document requests, as directed by the Court.

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s

federal tax identification number, if any, are: MatlinPatterson Global Opportunities Partners Il L.P.
(8284); MatlinPatterson Global Opportunities Partners (Cayman) Il L.P. (8246); MatlinPatterson
Global Partners 11 LLC (6962); MatlinPatterson Global Advisers LLC (2931); MatlinPatterson PE
Holdings LLC (6900); Volo Logistics LLC (8287); MatlinPatterson Global Opportunities Partners
(SUB) I L.P. (9209). The location of the Debtors’ address is: 600 Fifth Avenue, 22nd Floor, New

York, New York 10022.
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First, while the Foreign Representative and the Debtors have discussed and agreed on the
Debtors’ production of certain documents, the Debtors have conditioned the production of any
documents on the entry of a confidentiality stipulation that is not acceptable to the Foreign
Representative.

The Foreign Representative has objected to the provisions of the proposed confidentiality
stipulation, which seeks to (i) cover all document production, whether in response to formal
discovery or informal information gathering not just for the informal information exchange or Rule
2004s but in all future contested matters and adversary proceedings related to this Bankruptcy
Case; (ii) cover information produced not only by the Debtors and the Foreign Representative, but
also by non-parties; (iii) require the Foreign Representative to provide the stipulation to any person
he requests information from (whether by subpoena or informally) and invite such non-party to
become part of the stipulation; and (iv) require the Foreign Representative to approach all such
non-parties from whom he already obtained information and invite them to become signatories of
the stipulation.

Second, the Foreign Representative seeks a ruling from the Court directing the Debtors to
produce documents in response to the Foreign Representative’s third category of documents
requesting common interest agreements entered into by the Debtors with entities involved in this
Bankruptcy Case. The Debtors have declined to produce these documents.

RELEVANT BACKGROUND

1. On July 6, 2021 (the “Petition Date”), the Debtors filed Chapter 11 petitions.
Debtors’ cases are jointly administered under Case No. Case No. 21-11255-DSJ.
2. On July 15, 2021, counsel for the Foreign Representative and the Debtors had a

teleconference. On such call, counsel for the Foreign Representative requested copies of certain
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documents including, but not limited to, documents regarding MP |1 Preferred Partners, L.P. (“MP
11", the alleged secured creditor of the Debtors. Counsel for Foreign Representative received no
response to such oral request.

3. On August 2, 2021, VRG filed their Motion seeking a Rule 2004 examination
including production of documents [DE 85].

4. On August 9, 2021, counsel for the Foreign Representative wrote to counsel for the
Debtors (and copied all counsel of record including the Office of the US Trustee) requesting copies
of documents and confirmation of certain information (the “Request Letter”). The Request Letter
is attached here to as Exhibit “A”.

5. The Request Letter requested the following categories of documents from the
Debtors:

a. Documents relating to MP I1I’s loan to the Debtors, as well as other transactions
between MP Il and the Debtors;

b. The list of equity holders for each of the Debtors;

c. Copies of all common interest agreements of the Debtors with MP 11, with Varig
Logistica S/A (“VariglLog”), or in connection with the litigation against VRG,
VarigLog, the Foreign Representative, or HIDK Aerospacial S/A; and

d. Confirmation that litigation hold and preservation notices were sent to outside
service providers and were implemented internally by the Debtors.

6. On August 19, 2021, the Foreign Representative joined in VRG’s Rule 2004 motion
[DE 112]. As of that date, the Debtors had not responded in any manner to the Foreign
Representative’s Request Letter requesting documents and information.

7. On August 19, 2021, the Debtors responded to VRG’s Rule 2004 motion and the
Foreign Representative’s joinder [DE 113]. In such response, the Debtors accused the Foreign

Representative of “sandbagging” them. [DE 113, p. 8].
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8. The Debtors did state in their response that they would produce certain documents
“subject to the execution of an appropriate confidentiality stipulation” (DE 113, p. 15-16, 136).

9. On August 23, 2021, VRG replied to Debtors’ response [DE 115]. In that reply,
VRG accurately stated that the Debtors, as of that date, had not responded to the Foreign
Representative’s Request Letter requesting documents and information.

10.  On August 24, 2021 (two days before the hearing on VRG’s Rule 2004 Motion),
counsel for the Foreign Representative wrote to counsel for the Debtors in order to have a
discussion about the Foreign Representative’s Request Letter. Counsel for Debtors declined to
have such discussions at that time.

11.  Atthe hearing on August 26, 2021, this Court: (a) directed the parties to engage in
a meaningful dialogue about informal exchange of information prior to prosecuting formal
discovery requests, (b) provided direction to the parties that such informal information exchange
and Rule 2004 requests should be predominantly focused on topics of general application and
administration and less on any topics particular to a specific proof of claim or defense that might
be asserted in the future, and (c) requested that the parties “lower the temperature” in connection
with the written submissions to the Court. The Court has adjourned the hearing on VRG’s Rule
2004 Motion to September 17, 2021.

12.  On August 30, 2021, counsel for the Debtors, VRG, and the Foreign Representative
had a dialogue regarding the documents requested by VRG (and joined by the Foreign
Representative) and the documents and information requested by the Foreign Representative.

The Confidentiality Agreement

13.  On August 24, 2021, the Debtors circulated a copy of the Stipulated Confidentiality

Agreement and Protective Order (the “Confidentiality Stipulation™). After the meet and confer
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held on August 30, 2021, the Debtors circulated a revised version. The revised version of the
Confidentiality Stipulation is attached hereto as Exhibit “B”.

14.  The Confidentiality Stipulation purports to cover all information produced or
provided not just in connection with the information exchange or Rule 2004s but in future
contested matters and adversary proceedings. Ex. B, at Recital & 3. Moreover, it seeks to include
information provided or produced in response not just to a formal discovery request but in response
to any informal request.? Ex. B, at 3. T

15. Further, the proposed Confidentiality Stipulation applies to not just the Debtors, but
to “all non-Parties who are served with subpoenas or who otherwise produce documents or are
noticed for depositions with respect to the Case, and all such non-Parties are entitled to the
protections afforded hereby and subject to the obligations upon signing a Declaration in the form
provided as Exhibit A and agreeing to be bound by the terms of the [Confidentiality Stipulation].”
Ex. B, at 4.

16. Further, the proposed Confidentiality Stipulation places the burden on the Foreign
Representative to serve a copy of the Confidentiality Stipulation on the entity from whom it seeks

information, whether formally or informally, and “instruct the non-Party recipient of such

2 paragraph 3 of the Confidentiality Stipulation provides:

[A]ll information, documents, and things exchanged in, or subject to, discovery or provided
in response to a request, either by a Party or a non-Party (each a “Producing Party”) to any
other Party (each a “Receiving Party”), formally or informally, in response to or in
connection with any Discovery Requests or diligence requests, including without limitation
deposition testimony, interviews, documents, data, and other information, and including
material shared or produced prior to the entry of this Order (collectively, “Discovery
Material”).

See Ex. B, at 3.
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subpoena or Discovery Request that he, she or it may designate documents or testimony in the
Case according to the provisions herein.” Ex. B, at q 5. It also applies retroactively to the extent
the Foreign Representative has conducted information gathering efforts, requiring the Foreign
Representative to provide for service and notice of the Confidentiality Stipulation to such entities.

UNRESOLVED ISSUES BETWEEN DEBTORS AND THE FOREIGN
REPRESENTATIVE AS TO DOCUMENTS AND INFORMATION

A. Unresolved Issues Regarding Confidentiality Agreement

17.  The Debtors proposed a Confidentiality Stipulation that is not acceptable to the
Foreign Representative. Because the Foreign Representative will not execute the form proposed
by the Debtors, the Debtors have declined to provide any of the documents they offered in their
Response (DE 113, p.15-16, 136) and none of the documents or information requested in the
Foreign Representative’s Request Letter.

18.  VRG agreed to and executed the confidentiality stipulation; however, the
circumstances surrounding the Foreign Representative’s issues and those of VRG are wholly
dissimilar. VRG purports to hold a final arbitral award confirmed in the Cayman Islands which
confirmation is on further appeal to the Privy Council in London. VRG’s claim appears to be
liquidated in amount and the validity of such claim is dependent upon the ruling by the Privy
Council and the Debtors’ defense that enforcement of such claim (even if upheld) is impermissible
under res judicata or collateral estoppel principles. Accordingly, the VRG versus Debtors
disputes are not ones that obviously will need further discovery, witness testimony, or a trial on
the underlying merits.

19.  The Foreign Representative’s situation is dissimilar to that of VRG. The Foreign
Representative is the bankruptcy judicial administrator for the estate of Varig Logistica S.A., and

has the obligation to administer that estate. Since at least as early as 2007 one or more of the
6
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Debtors owned or controlled Varig Logistica, S.A.. Accordingly, it follows that every past and
future witness interview or information gathering effort (whether made in Brazil or in the US) in
connection with the Foreign Representative’s independent duties under Brazilian law (and in
connection with the pending Chapter 15 case in the Bankruptcy Court for the Southern District of
Florida) could be implicated by the proposed stipulation.

20. Moreover, the underlying dispute between the Foreign Representative and Debtors
is pending (but now stayed) in Brazil and was just past the pleading stage when this case was filed.
If permitted to go forward on the merits of the claim (in whatever forum), such dispute is subject
to discovery, witness testimony, and a trial. Moreover, even the Debtors’ purported defense to the
Foreign Representative’s claim will likely be subject to discovery, witness testimony, and a trial.

21.  With this background in mind, the proposed Confidentiality Stipulation is not
acceptable to the Foreign Representative for the reasons that follow.

22. First, in contrast to this Court’s direction to separate future contested matters from
the present information exchange and possible Rule 2004 examinations, the proposed
Confidentiality Stipulation seeks to govern information and discovery in all future contested
matters and adversary proceedings. See Ex. B, at p. 1 &2.

23. Second, the confidentiality stipulation seeks to govern “informal” and formal
discovery even beyond that provided by the Debtors, VRG, and the Foreign Representative by
stating that it also governs information and discovery provided by non-party witnesses (whether
or not such non-party witnesses were subpoenaed). See Ex. B, at { 3.

24.  Third, the Confidentiality Stipulation seeks to require the Foreign Representative
to present the Confidentiality Stipulation to any non-party from whom the Foreign Representative

seeks “information” (even without a subpoena) or discovery, and inviting such non-party to
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become a signatory to the stipulation. See Ex. B, at {1 4-5. This kind of provision is an
inappropriate intrusion into the manner the Foreign Representative or its counsel may seek to
obtain relevant information from non-parties (who may not even be located in the US). Of course,
for non-parties who receive a subpoena, Rule 45 and the protections outlined in every subpoena
are presumptively sufficient. Further, nothing precludes the Debtors from seeking additional
protections in connection with any subpoena served by the Foreign Representation on a non-party
(of course, if a non-party possesses documents and information pertaining to the Debtors it is
unlikely that same would be “trade secret or other confidential research, development, or
commercial information” of the Debtors under Rule 9018).

25. Fourth, the proposed Confidentiality Stipulation seeks to require the Foreign
Representative to approach all such non-parties with whom he already obtained “information” or
discovery and invite them to become a signatory to the stipulation. It is not entirely clear which
persons are intended to be captured by this notion. Is it all non-parties (whether in the US or in
Brazil) who the Foreign Representative approached before the case was filed but who might have
given information that could be used in connection with this case because it will be part of the
basis for the proof of claim being filed? Is it all non-parties (whether in the US or in Brazil) who
the Foreign Representative approached after the case was filed? This is not clear. The Debtors
have provided the Foreign Representative no support that a Court, in the absence of a stipulation,
can (or has) imposed this kind of obligation on a litigant.

26.  The Foreign Representative’s concerns also involve the overly broad scope of the
Confidentiality Agreement, which relates to “other disputes in connection” with the Debtor’s filing
of their Chapter 11 petitions. The relationship between Varig Logistica S/A and the Debtors, its

former owners and controllers, is a relevant part of Varig Logistica S/A’s Brazilian bankruptcy (it
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is the heart of the pending litigation between the Foreign Representative and the Debtors). The
Confidentiality Stipulation provides for drastic enforcement provisions® for “any breach,” which
may be interpreted in a manner that interferes with the Foreign Representative’s efforts to conduct
discovery in the Brazilian bankruptcy case or out of the Chapter 15 case pending in the Southern
District of Florida.

B. Documents Requested by the Foreign Representative

27.  Though the Debtors have stated that they will produce to the Foreign
Representative the same documents that they are producing to VRG, they have yet to produce
these documents because of the failure to agree to the Confidentiality Stipulation.

28. If the Debtors provide the Foreign Representative with the documents it provides
VRG, the Foreign Representative would receive production requested under the first and second
categories of documents in its Request Letter.

29.  Though the Debtors agreed to produce documents in response to the first and
second categories of documents, the Debtors object to producing (or confirming that none exist)
the third category of documents -- common interest agreements with Varig Logistica S/A, MP 1,
and/or those relating to litigation involving the litigation claimants. See Ex. B.

30.  Common interest agreements are relevant in the context of this Bankruptcy Case to
disclose the connections of the Debtors (and their law firm) to MP Il and the other litigation
claimants. Disclosing the existence of common interest agreements is mandatory as part of the

reporting of connections for all professionals. See White, Theus, and Eitel, Disclosures and

3 The Confidentiality Stipulation provides that in the event of “any breach,” a Party would
be entitled to not only monetary and other damages, but also “injunctive relief, specific
performance, without proof of actual damages or without any requirement to post a bond or provide
other security.” Ex. B, at { 34.
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Conflicts, The USTP’s Perspective on Professional Employment, ABI Journal, August 2020, pp.

47-48 (citing In re: Molten Metal, Inc. 289 B.R. 505, n. 20 (Bankr. D. Mass. 2003).
WHEREFORE, the Foreign Representative makes this further submission and requests the
Court (a) enter a protective order that (i) does not govern future contested matters or adversaries
and (ii) does not govern non-parties; (b) provide the documents to the Foreign Representative that
they have agreed to produce previously and those they have agreed to produce to VRG; and (c)
provide the documents and information the Foreign Representative requested in category three of
the Request Letter. The Foreign Representative also requests such other and further relief as is
just and proper.
Dated: September 13, 2021

Is/ Gregory S. Grossman
Gregory S. Grossman
(admitted pro hac vice)
Juan J. Mendoza

(admitted pro hac vice)
SEQUOR LAW, P.A.

1111 Brickell Avenue, Suite 1250
Miami, Florida 33131
Telephone: (305) 372-8282
ggrossman@sequorlaw.com
jmendoza@sequorlaw.com

-and-

Laurence May

Eric P. Heichel

Eric Aschkenasy

EISEMAN LEVINE LEHRHAUPT
& KAKOYIANNIS P.C.

805 Third Avenue

New York, New York 10022
Telephone: (212) 752-1000
Imay@eisemanlevine.com

10

SEQUOR LAW, P.A.



21-11255-dsj Doc 144 Filed 09/13/21 Entered 09/13/21 12:06:14 Main Document
Pg 11 of 39

EXHIBIT “A”

SEQUOR LAW, P.A.



21-11255-dsj Doc 144 Filed 09/13/21 Entered 09/13/21 12:06:14 Main Document

s SEQUOR LAW

July 23, 2021

Via Email

Elisha D. Graff, Esq.

Simpson Thacher & Bartlett LLP
Counsel for the Debtors

425 Lexington Avenue

New York, NY 10017
egraff@stblaw.com

Re: MatlinPatterson Global Opportunities Partners Il L.P. et al. (the
“Debtors™)?, Case No. 21-11255 (DSJ) (Bankr. S.D.N.Y.) (Jones, J.)

As you know, our firm along with Eiseman Levine et al. represent Vanio
Cesar Pickler Aguiar, not individually but as judicial administrator and foreign
representative of the bankruptcy estate of Variglog (“Foreign Representative”) in the
above-referenced proceedings. The Foreign Representative is a “party in interest”
under Section 1109(b) of the Bankruptcy Code. This letter requests information from
the Debtors who, under Section 1107 of the Bankruptcy Code are obligated to
perform the duties of a Chapter 11 trustee including those set forth in under Section
1106(a)(1) of the Bankruptcy Code which, in turn, lists the duties under Section
704(a)(7)(“the trustee shall — (7) unless the court orders otherwise, furnish such
information concerning the estate and the estate’s administration as is requested by
a party in interest”). Accordingly, we request the following information:

! The Debtors are MatlinPatterson Global Opportunities Partners Il L.P. (8284);
MatlinPatterson Global Opportunities Partners (Cayman) Il L.P. (8246); MatlinPatterson Global
Partners Il LLC (6962); MatlinPatterson Global Advisers LLC (2931); MatlinPatterson PE
Holdings LLC (6900); Volo Logistics LLC (8287); MatlinPatterson Global Opportunities
Partners (SUB) Il L.P. (9209).

1111 Brickell Avenue, Suite 1250, Miami, Florida 33131, T: 305.372.8282 F: 305.372.8282 www.sequorlaw.com
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EXHIBIT “B”
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