
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Orexigen Therapeutics, Inc.,

Debtor.1

Chapter 11

Case No. 18-10518 (__)

MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS, (I) APPROVING
DEBTOR-IN-POSSESSION FINANCING PURSUANT TO 11 U.S.C. §§ 105(a), 362, AND

364, FED. R. BANKR. P. 2002, 4001 AND 9014 AND LOCAL BANKRUPTCY
RULE 4001-2; (II) AUTHORIZING USE OF CASH COLLATERAL PURSUANT TO 11

U.S.C. §§ 105, 361, 362 AND 363 OF THE BANKRUPTCY CODE; (III) GRANTING
ADEQUATE PROTECTION AND SUPER-PRIORITY ADMINISTRATIVE CLAIMS;
(IV) SCHEDULING A FINAL HEARING; AND (V) GRANTING RELATED RELIEF

The above-captioned debtor and debtor-in-possession (the “Debtor”, or

“Orexigen”), by and through its undersigned counsel, hereby moves the Bankruptcy Court (this

“Motion”) for entry of (i) an interim order, the form of which is attached hereto as Exhibit A

(the “Interim DIP Order”),2 (a) authorizing the Debtor to obtain postpetition financing on a

secured, super-priority basis pursuant to sections 105, 362, 363, and 364 of the United States

Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”) on an interim basis and granting certain

related relief, (b) authorizing the use of cash collateral pursuant to sections 105, 361, 362, and

363 of the Bankruptcy Code on an interim basis, and (c) scheduling a final hearing on this

Motion pursuant to Rules 4001 and 9014 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules”); and (ii) a final order (the “Final DIP Order”) (a) authorizing the Debtor to

obtain postpetition secured, priming, super-priority financing on a final basis and granting certain

1 The last four digits of Debtor’s federal tax identification number are (8822). The Debtor’s mailing address for
purposes of this Chapter 11 Case is 3344 North Torrey Pines Court, Suite 200, La Jolla, CA, 92037.

2 Capitalized terms used but not defined herein shall have the meaning set forth in the DIP Loan Agreement (as
defined below) attached hereto as Exhibit B.
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related relief and (b) authorizing the use of cash collateral pursuant to sections 105, 361, 362,

and 363 of the Bankruptcy Code on a final basis. In support of this Motion, the Debtor relies on

the Declaration of Michael A. Narachi in Support of First Day Relief (the “First Day

Declaration”). In further support of this Motion, the Debtor respectfully states as follows:

JURISDICTION AND VENUE

1. The Bankruptcy Court has jurisdiction over this matter pursuant to 28

U.S.C. § 1334(b). Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. This matter is a

core proceeding within the meaning of 28 U.S.C. § 157(b)(2).

2. The statutory predicates for the relief requested herein are sections 105,

361, 362, 363, and 364 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001 and 9014, and

Rules 4001 and 9014 of the Local Rules of Bankruptcy Practice and Procedure of the United

States Bankruptcy Court for the District of Delaware (the “Local Rules”).

RELIEF REQUESTED

3. The Debtor requests entry of the Interim DIP Order and the Final DIP

Order, pursuant to sections 105, 361, 362, 363(c), 363(e), 364(c), 364(d)(1), and 364(e) of the

Bankruptcy Code, Bankruptcy Rules 2002 and 4001 and Local Rule 4001-2, granting the

following relief:

a. Accessing the DIP Loans — Authority for the Debtor, on the terms
set forth in the DIP Loan Agreement, to obtain the DIP Facility from the DIP Lenders
consisting of postpetition financing in an aggregate principal amount of up to
$70,350,000, which includes (i) up to $35,000,000 of new money loans (“New Money
Loans”), (ii) $35,000,000 of roll-up loans (“Roll-Up Loans”, and together with the New
Money Loans, the “DIP Loans”), and (iii) a $350,000 fee (the “Upfront Fee”), of which,
upon entry of and pursuant to this Interim DIP Order, (1) up to $7,500,000 of New
Money Loans may be borrowed by the Debtor; (2) up to $7,500,000 of Roll-Up Loans
may be incurred, which the Roll-Up Lenders will be deemed to have made to the Debtor
at the same time and in the same amount as each New Money Loan is borrowed under
clause (1); and (3) the Debtor will incur the Upfront Fee to the DIP Lenders, which will
be capitalized and added to the principal amount of the DIP Loans (collectively, the
“Interim DIP Facility”);
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b. Entry into the DIP Loan Documents — Authority for the Debtor to
execute, deliver and perform its obligations under the DIP Loan Agreement and to
execute and deliver all additional documentation consistent with the terms of (or as may
be required by) the DIP Loan Agreement and the other DIP Loan Documents, and to
perform all such other and further acts as may be required under or in connection with the
DIP Loan Documents, which documents shall be in form and substance satisfactory to
the DIP Administrative Agent and Required DIP Lenders and filed with the Bankruptcy
Court;

c. Use of Proceeds — Authority for the Debtor to use the proceeds of
the DIP Facility as permitted in the DIP Loan Agreement and in accordance with the
Interim DIP Order and Final DIP Order and the Budget attached to the Interim DIP Order
as Exhibit A, and any and all other Budgets approved thereafter from time to time in
accordance with the DIP Loan Agreement and Chapter 11 Orders;

d. Grant of Liens and Super-priority Claims — Authority for the
Debtor to grant automatically perfected (i) security interests in and liens on all of the DIP
Collateral that prime the interests of certain pre-petition security interests on the terms set
forth in the DIP Loan Agreement and Chapter 11 Orders, (ii) senior security interests in
and liens on all DIP Collateral that is not subject to an existing Lien, and (iii) non-
priming security interests in and liens on the DIP Collateral in which there are certain
pre-existing permitted senior liens, in each case to the DIP Administrative Agent for the
benefit of itself and the DIP Lenders to the extent provided in the DIP Loan Documents
and Chapter 11 Orders, and granting super-priority administrative expense status to the
DIP Obligations, in each case subject to the Carve-Out and on the terms and subject to
the relative priorities set forth in the DIP Loan Agreement;

e. Provision of Adequate Protection — Authority for the Debtor to
grant adequate protection to the Prepetition Collateral Agent including (i) effective and
perfected upon the entry of the Interim DIP Order, a security interest in and lien on
Collateral which liens and security interests are junior and subordinate only to (a) the
Carve-Out, (b) the DIP Liens, (c) the DIP Obligations, (d) the Super-priority Claim of the
DIP Administrative Agent for the benefit of the DIP Lenders, and (e) the Permitted
Exceptions, (ii) effective upon the entry of the Interim DIP Order, an allowed Super-
priority Claim, subject to (a) the Carve-Out and (b) junior only to the Super-priority
Claim of the DIP Administrative Agent, and (iii) current cash payments payable under
the Prepetition Note Documents to the Trustee or the Prepetition Collateral Agent for all
professional fees and expenses incurred by the Trustee or Prepetition Collateral Agent in
connection with enforcement of the Prepetition Note Documents and the Chapter 11
Case;

f. Payment of Obligations Under DIP Facility — Authority for the
Debtor to pay the principal, interest, fees, expenses, disbursements and other amounts
payable under the DIP Loan Agreement as such amounts become due and payable;

Case 18-10518    Doc 4    Filed 03/12/18    Page 3 of 51



4

g. Use of Cash Collateral — Authority for the Debtor to use cash
collateral within the meaning of section 363(c)(2) of the Bankruptcy Code in which the
DIP Lenders and Prepetition Secured Noteholders (as defined below) have an interest;

h. Modification of Automatic Stay — Vacating and modifying the
automatic stay imposed under section 362 of the Bankruptcy Code to the extent necessary
to implement and effectuate the terms and provisions of the DIP Loan Agreement,
Interim DIP Order and Final DIP Order;

i. Section 506(c) and “Equities of the Case” Waiver — Subject only
to and effective upon entry of the Final DIP Order, waiving the Debtor’s ability to
surcharge against any DIP Collateral pursuant to section 506(c) of the Bankruptcy Code
and any right of the Debtor under the “equities of the case” exception in section 552(b) of
the Bankruptcy Code;

j. Schedule Interim Hearing — Scheduling of an emergency hearing
(the “Interim Hearing”) on this Motion for the Bankruptcy Court to consider entry of the
Interim DIP Order, authorizing the Debtor to borrow the Interim DIP Facility, in
accordance with the terms of the DIP Loan Agreement and Interim DIP Order;

k. Schedule Final Hearing — Scheduling a final hearing (the “Final
Hearing”) on the Motion to consider entry of the Final DIP Order authorizing the DIP
Loans and DIP Facility on a final basis and approving notice procedures with respect
thereto; and

l. Certain related relief.

BACKGROUND

A. General Background

4. On March 12, 2018 (the “Petition Date”), the Debtor filed a voluntary

petition for relief under chapter 11 of the Bankruptcy Code (this “Chapter 11 Case”). The Debtor

continues to operate its business as debtor in possession pursuant to sections 1107(a) and 1108 of

the Bankruptcy Code.

5. The Debtor is a biopharmaceutical company focused on the treatment of

obesity and the commercialization of a single pharmaceutical drug for chronic weight

management. Additional details regarding the Debtor’s business and the facts and circumstances

supporting the relief requested herein are set forth in the First Day Declaration and are

incorporated herein by reference.
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B. Debtor’s Prepetition Capital Structure

6. As of the Petition Date, the Debtor’s capital structure consisted of the

following:

The Prepetition Secured Notes

7. In March 2016, Orexigen closed an offering of $165 million in aggregate

principal amount of 0% Convertible Senior Secured Notes due 2020 (the “Prepetition Secured

Notes”), related warrants to purchase up to 21,999,999 shares of the Orexigen’s common stock,

and 219,994 shares of Series Z Non-Convertible Non-Voting Preferred Stock (the “Series Z

Preferred Stock”), to qualified institutional buyers and accredited investors (the “Prepetition

Secured Note Purchasers”) pursuant to a securities purchase agreement, dated March 15, 2016,

by and between the Debtor and the Prepetition Secured Note Purchasers. The offering was led by

funds managed by The Baupost Group, L.L.C. (collectively, “Baupost” and together with the

other beneficial holders of the Prepetition Secured Notes, the “Prepetition Secured

Noteholders”), which, prior to the offering, was the holder of approximately 18.1% of

outstanding Orexigen common stock.

8. The Prepetition Secured Notes were scheduled to mature on July 1, 2020,

unless earlier repurchased, redeemed or converted in accordance with that certain Indenture,

dated as of March 21, 2016, by and between the Debtor, as Issuer, and U.S. Bank National

Association, as Trustee (in such capacity, the “Trustee”) and Prepetition Collateral Agent

(defined below), governing the issuance of the Prepetition Secured Notes (the “2016 Indenture”).

9. In connection with the offering of the Prepetition Secured Notes, Orexigen

entered into a Security Agreement (the “Security Agreement” and together with the Prepetition

Secured Notes, 2016 Indenture and related documents, the “Prepetition Note Documents”), dated

March 21, 2016, by and between Orexigen, the guarantors party thereto from time to time, and
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U.S. Bank National Association, as the collateral agent (in such capacity, the “Prepetition

Collateral Agent”), pursuant to which Orexigen granted a first-priority security interest in

substantially all of its current and future assets, including a pledge of 65% of its equity in

Orexigen Ireland (the “Prepetition Collateral”), to secure its obligations under the 2016

Indenture. Orexigen Ireland and Orexigen LLC are not guarantors of the Prepetition Secured

Notes.

10. The 2016 Indenture provides that, upon the occurrence of certain

fundamental changes or adverse events related to the regulatory approval for its drug product and

commercialization, including net sales of Orexigen, as described in the 2016 Indenture, the

Prepetition Secured Noteholders will, at their option, have the right to require Orexigen to

repurchase for cash all or a portion of their Prepetition Secured Notes at a repurchase price equal

to 100% of the aggregate principal amount of the Prepetition Secured Notes. In particular, under

the 2016 Indenture a fundamental change is deemed to occur if consolidated net product sales (a

non-GAAP measure defined in the 2016 Indenture as Debtor’s net sales plus aggregate net sales

by Orexigen’s distributors outside the United States) are less than $100 million for fiscal year

2017. Orexigen anticipates narrowly missing this net sales milestone, further precipitating the

need for the Debtor to file this Chapter 11 Case.

11. Pursuant to sections 6.01 and 6.02 of the 2016 Indenture, an event of

default occurred upon the Debtor’s voluntary filing of this Chapter 11 Case and 100% of the

principal on the Prepetition Secured Notes automatically became immediately due and payable.

As of the Petition Date, the Prepetition Secured Notes had an outstanding principal balance

remaining of $165 million.
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The 2013 Notes

12. In December 2013, the Debtor issued $115 million in aggregate principal

amount of 2.75% Convertible Senior Notes due 2020 (the “2013 Notes”) in an offering to

qualified institutional buyers conducted in accordance with Rule 144A under the Securities Act

of 1933, as amended.

13. Prior to the Petition Date, The 2013 Notes were scheduled to mature on

December 1, 2020, unless earlier repurchased or converted in accordance with the terms of that

certain Indenture, dated as of December 6, 2013, by and between the Debtor, as Issuer, and

Wilmington Trust National Association, as Trustee (the “2013 Indenture”). The 2013 notes are

the Debtor’s senior, unsecured obligations and rank senior in right of payment to any of the

Debtor’s indebtedness that is expressly subordinated in right of payment to the 2013 Notes; equal

in right of payment to any of Debtor’s unsecured indebtedness that is not so subordinated,

including the 2017 Exchange Notes (as defined below); and effectively junior in right of

payment to any of the Debtor’s secured indebtedness (including the 2016 Secured Notes) to the

extent of the value of the assets securing such indebtedness; and are structurally junior to all

indebtedness and other liabilities (including trade payables) of the Debtor’s subsidiaries.

14. In December 2016, the Debtor repurchased approximately $35 million in

face value of the outstanding 2013 Notes for approximately $10 million in open-market

transactions. In February 2017, Orexigen exchanged approximately $49.6 million in aggregate

principal amount of the 2013 Notes for an equal principal amount of 2017 Exchange Notes (as

discussed below). In November 2017, the Debtor agreed to exchange approximately $5 million

in principal amount of the 2013 Notes for 1.6 million shares of Orexigen common stock.
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15. The Debtor pays 2.75% interest per annum on the principal amount of the

2013 Notes semi-annually in arrears in cash on June 1 and December 1 of each year. Pursuant to

sections 7.01 and 7.02 of the 2013 Indenture, an event of default occurred upon the Debtor’s

voluntary filing of the Chapter 11 Case and 100% of the principal of, and accrued and unpaid

interest, if any, on all 2013 Notes automatically became immediately due and payable. As of the

Petition Date, the 2013 Notes had an outstanding principal balance of $25.343 million.

The 2017 Exchange Notes

16. In February 2017, Orexigen entered into an indenture, dated as of

February 23, 2017 (the “2017 Indenture”), by and between Orexigen and U.S. Bank National

Association, as trustee, governing Orexigen’s new 2.75% Convertible Exchange Senior Notes

due 2020 (the “2017 Exchange Notes”). Approximately $49.6 million in aggregate principal

amount of the 2013 Notes were exchanged for an equal principal amount of 2017 Exchange

Notes. The 2017 Exchange Notes are the Debtor’s senior, unsecured obligations and rank senior

in right of payment to any of the Debtor’s indebtedness that is expressly subordinated in right of

payment to the 2017 Exchange Notes; equal in right of payment to any of Debtor’s unsecured

indebtedness that is not so subordinated, including the 2013 Notes; and effectively junior in right

of payment to any of the Debtor’s secured indebtedness (including the Prepetition Secured

Notes) to the extent of the value of the assets securing such indebtedness; and are structurally

junior to all indebtedness and other liabilities (including trade payables) of the Debtor’s

subsidiaries.

17. The 2017 Exchange Notes bear interest at a fixed rate of 2.75% per year,

payable semi-annually in arrears on June 1 and December 1 of each year, beginning June 1,

2017. Interest on the 2017 Exchange Notes accrues from December 1, 2016.
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18. Prior to the Petition Date, approximately $9.2 million of principal value of

the 2017 Exchange Notes had been voluntarily converted into approximately 800,000 shares of

Orexigen common stock and $1.4 million in cash. In addition, in November 2017 Orexigen

agreed to exchange approximately $1.5 million of principal value of 2017 Exchange Notes for

approximately 500,000 shares of common stock.

19. Pursuant to sections 7.01 and 7.02 of the 2017 Indenture, an event of

default occurred upon the Debtor’s voluntary filing of the Chapter 11 Case and 100% of the

principal of, and accrued and unpaid interest, if any, on all the 2017 Exchange Notes

automatically became immediately due and payable. As of the Petition Date, the 2017 Exchange

Notes had an outstanding principal balance of $38.942 million.

Other Unsecured Debt

20. In addition to the 2013 Notes and the 2017 Exchange Notes, the Debtor

had unsecured obligations, as of the Petition Date, in the amount of approximately $38 million

consisting of accounts payable to various trade creditors.

Orexigen Common and Preferred Stock

21. Since its inception, Orexigen has raised capital investment through

numerous equity offerings totaling approximately $798,693,376.

22. On April 26, 2007, Orexigen completed its initial public offering (“IPO”)

and sold 7,000,000 shares of common stock at a price of $12.00 per share to the public. The

aggregate net proceeds received by Orexigen from the IPO, net of underwriting discounts and

commissions and offering expenses, was $84 million. Orexigen remains a publicly traded

company with its shares listed on The NASDAQ Capital Market.
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23. In connection with the Prepetition Secured Notes, Orexigen issued

219,994 shares of Series Z Preferred Stock. The Series Z Preferred Stock is not convertible and

does not pay or accrete dividends. The Series Z Preferred Stock is entitled to a liquidation

preference upon a fundamental change.

24. As of December 31, 2017, there were 18,887,033 shares of common stock

in Orexigen issued and outstanding and 219,994 shares of Series Z Preferred Stock issued and

outstanding. On March 9, 2018, the closing price of Orexigen’s common stock was $1.40 per

share.

Assets and Intercompany Receivables

25. The Debtor has total assets of approximately $271.1 million consisting of

cash, inventory, receivables, intellectual property and general intangibles.

26. The Debtor has various intercompany agreements with Orexigen Ireland,

including a license agreement and a Platform Contribution Transaction Agreement (“PCTA”).

Per the PCTA, Orexigen Ireland is obligated to make annual payments of $14,561,320 each year

to Orexigen on August 31st from 2015 to 2019. As of December 31, 2017, Orexigen Ireland was

obligated to the Debtor under the PCTA in an approximate amount of $29 million.

27. The Debtor also has provided various loans to Orexigen Ireland since

2015. As of December 31, 2017, the outstanding debt balance due from Orexigen Ireland to

Orexigen is $58.5 million (the “Intercompany Loans”). The Intercompany Loans are due and

payable at five years from the various loan dates with interest rates ranging from 1.22% to

1.95%. Interest only payments are due on December 31st of each year.

28. Additionally, in an effort to pool their resources to further develop and

commercialize the drug product in countries outside of the U.S., Orexigen and Orexigen Ireland
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share certain development and clinical costs. Orexigen performs certain services for Orexigen

Ireland including, but not limited to, general, administrative, marketing, accounting, regulatory

approval support, and supply chain, manufacturing and quality support. The services performed

by Orexigen are billed to Orexigen Ireland for reimbursement. As of December 31, 2017,

Orexigen Ireland owed the Debtor approximately $5.5 million on account of these services.

29. In total, the outstanding intercompany balance as of December 31, 2017 is

$93 million in favor of the Debtor.

C. Debtor’s Immediate Need for Liquidity

30. Prior to the Petition Date, the Debtor’s management determined that the

Debtor would have a need for additional working capital after the commencement of this Chapter

11 Case. While the Debtor did its best to conserve its available cash prior to the Petition Date, it

will need to have access to additional liquidity to ensure its ability to fund its day-to-day

operations and to reassure its employees, trade vendors and other constituencies that the Debtor

will be in a position to meet its obligations during the pendency of this Chapter 11 Case.

D. Marketing of DIP Facility

31. Prior to the Petition Date, the Debtor, with the assistance of Perella

Weinberg Partners L.P. (“PWP”) and its other professionals, worked diligently to identify other

sources of working capital financing to determine if they could obtain postpetition financing on

terms or conditions more favorable than those contained in the proposed DIP Facility. PWP

reached out to more than 30 parties for postpetition financing proposals, with three parties

ultimately submitting indicative proposals. All three indicative proposals sought to prime the

Prepetition Secured Noteholders, who refused to consent to priming liens.

32. Subsequently, certain holders of the Prepetition Secured Notes agreed to

provide DIP financing on more attractive terms to the Debtor than the other indicative proposals.
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Certain of these holders made it clear, however, that they would not provide the required

financing or consent to adequate protection provisions regarding their prepetition liens without

(i) a roll up of a portion of the outstanding principal balance of the Prepetition Secured Notes,

and (ii) milestones related to the Debtor’s sale of its assets under section 363 of the Bankruptcy

Code. After lengthy, arms’-length negotiations and trading numerous drafts of proposed term

sheets, the parties settled on the arrangement described above and the other terms described

herein, including a roll up of the Prepetition Secured Notes on a dollar-for-dollar basis with the

New Money Loan commitments.

33. As noted, the terms of the DIP Facility require the Debtor to complete a

sale of its assets in accordance with certain milestones. To maximize the value of its estate, and in

compliance with the milestones under the proposed DIP Facility, the Debtor will file a motion

within a few days after the Petition Date seeking authority to conduct an auction process by which

the Debtor will solicit offers and ultimately seek approval to sell substantially all of its assets to

the bidder with the highest or otherwise best offer. The Debtor also reserves the right to appoint a

stalking horse purchaser of its assets and to modify its auction and sale procedures accordingly.

The Debtor also will seek authority to retain PWP to serve as its investment banker to assist with

conducting the marketing and sale of its assets.

34. One critical element of the negotiations was the inclusion of the payment

of the Debtor’s contemplated KEIP and KERP (both of which had been approved by the

compensation committee of the Debtor’s Board of Directors) into the carve-out from the secured

obligations under the DIP Facility, which are necessary both to ensure that management is

properly incentivized to support and drive an auction process that will yield the highest and best

offer for the benefit of the Debtor’s estate and to retain “rank and file” employees so that the
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Debtor can preserve its value as a going concern. The parties ultimately agreed that the way to

ensure the payment of the KEIP and KERP was to include the program in the Carve-Out under

the DIP Loan Agreement. Although the parties understand such a structure is atypical, it is

necessary here because the Debtor faces a unique set of circumstances that justifies their

inclusion into the carve-out. The Debtor, as a small biopharmaceutical company, depends on the

commercialization of its intellectual property, but has not yet been able to turn a profit in this

manner. To fund the ramp up to commercialization, the Debtor needed secured debt to be added

to its capital structure, which is now dominated by secured debt. Moreover, given the Debtor’s

expected cash flows, a traditional debt-for-equity plan of reorganization seems unfeasible.

Therefore, a section 363 sale is the primary, if not exclusive, vehicle available to the Debtor to

maximize the value of its assets and continue the Debtor’s business, consequently preserving

jobs. The Debtor has already run two sales processes pre-petition but was unable to secure a

stalking horse bid before running very tight on liquidity, and therefore the DIP Facility is

necessary to bridge the Debtor to the completion of a sale. Finally, in light of the recent

resignation of the Debtor’s CFO immediately before the filing of the Chapter 11 Case, there is a

credible concern that without iron-clad assurances that the KEIP and KERP (if approved) will be

part of the Carve-Out, other senior executives, employees and the Debtor’s sales force will do

the same. Based on these peculiar facts, the DIP Lenders agreed to include the KEIP and KERP

in the Carve-Out.

35. Following extensive negotiations regarding these issues, the Debtor’s

working capital needs and the means by which the Debtor will seek to maximize the value of its

assets, the DIP Lenders ultimately agreed to provide the DIP financing on more attractive terms

to the Debtor than the other indicative proposals. The Lenders have offered to provide the DIP
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Facility to address the Debtor’s anticipated working capital needs during the pendency of this

Chapter 11 Case. The DIP Lenders are the Required Holders under the Prepetition Notes

Indenture because they hold in the aggregate the requisite amount of Prepetition Secured Notes,

and as such consent to the priming of the liens securing the Prepetition Secured Notes. In

addition, the Prepetition Collateral Agent consents to such priming.

36. In their capacity as Prepetition Secured Noteholders, the DIP Lenders

already have a vested interest in seeing the value of the Debtor’s business preserved and

maximized. Upon information and belief, one or more of the DIP Lenders made inquiries with

other of the Prepetition Secured Noteholders regarding participation in the DIP Facility, but not

all Prepetition Secured Holders were willing to commit the significant amounts of additional

capital contemplated under the DIP Facility.

37. The Debtor’s efforts to seek the necessary postpetition financing from

additional third parties, as well as vigorous negotiations with the DIP Lenders were reasonable

and satisfy the statutory requirements of section 364(c) of the Bankruptcy Code. The Debtor

requires access to liquidity from the DIP Facility, and use of cash collateral, in order to facilitate

a smooth transition into chapter 11, avoid serious impairment of its business operations, operate

the Debtor’s cash-intensive business in the ordinary course, and implement an auction and sale

process to maximize the value of the Debtor’s assets.

38. A contested priming or adequate protection fight could have proved

devastating to the Debtor’s business and to the contemplated auction process, subjecting the

Debtor to a significant risk of being unfinanced or underfinanced for an extended period of time,

especially in light of the Debtor’s low liquidity position as of the Petition Date.

Case 18-10518    Doc 4    Filed 03/12/18    Page 14 of 51



15

MATERIAL TERMS OF THE DIP FACILITY

39. The terms of the DIP Facility are set forth in the DIP Loan Agreement,

attached hereto as Exhibit B and are incorporated herein by reference. Bankruptcy Rule

4001(c)(1)(B) requires that a motion for authority to obtain credit list or summarize, and set out

the location within the relevant documents, all material provisions of the proposed credit

agreement and form of order, including interest rate, maturity, events of default, liens, borrowing

limits and borrowing conditions. Fed. R. Bankr. P. 4001(c)(1)(B). The material terms of the DIP

Facility are as follows:3

Required Disclosure Summary of Material Terms

Parties

DIP Loan Agreement,
Recitals

Borrower: Orexigen Therapeutics, Inc.

Guarantor: None

Administrative Agent: Wilmington Trust, National Association

DIP Lenders: See Schedule 1(A) to the DIP Loan Agreement
DIP Commitments

DIP Loan Agreement,
§§ 2.1, 2.2(a)-(b)

Interim DIP Facility: The Interim DIP Facility shall be in the aggregate
amount of up to $15,350,000, and consist of the following: (i) the
maximum amount of New Money Loans available to be drawn by the
Debtor during the interim period shall be $7,500,000, which may be
borrowed in one or more draws in accordance with the initial Budget;
(ii) the maximum amount of Roll-Up Loans to be incurred by the Debtor
during the interim period shall be $7,500,000, which the Roll-Up
Lenders shall be deemed to have made to the Debtor by rolling up
Prepetition Secured Notes into DIP Loans at the same time and in the
same amount as each New Money Loan is borrowed under clause (i),
and which shall be rolled-up on a final basis pursuant to the Interim DIP
Order; and (iii) the Upfront Fee in the amount of $350,000. Each Roll-
Up Loan deemed made pursuant to clause (ii) above shall be deemed
made by each Roll-Up Lender in an amount equal to such Roll-Up
Lender’s Roll-Up Loan Percentage of such Roll-Up Loan. All DIP
Loans made (or deemed made) under the Interim DIP Facility shall be
due and payable on the date that is the earliest to occur of (i) thirty (30)
calendar days after the Interim DIP Order Entry Date (unless such date

3 This summary of the DIP Facility is intended to assist the Bankruptcy Court in understanding key aspects of the
arrangement and is qualified in its entirety by reference to the DIP Loan Agreement.
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is extended by the Required DIP Lenders), and (ii) the occurrence of a
DIP Event of Default and the expiration of any applicable cure period,
unless the Final DIP Order approving the DIP Facility in form and
substance satisfactory to the Required DIP Lenders and the DIP
Administrative Agent shall have been entered by the Bankruptcy Court
on or before such date.

Aggregate Commitment: (i) New Money Loans in an aggregate amount
of up to $35,000,000, (ii) Roll-Up Loans in an aggregate amount of
$35,000,000 (the “Roll-Up Facility”), and (iii) the Upfront Fee, which
shall be approved by the Interim DIP Order and deemed fully earned on
the Closing Date and shall be paid in-kind on the Closing Date by being
capitalized and added ratably to the outstanding principal amount of
each DIP Lender’s DIP Loans on the Closing Date (in the same
percentage as such DIP Lender’s pro rata share of the New Money Loan
Commitments on the Closing Date and as set forth on Schedule 1(A) to
the DIP Loan Agreement) and shall constitute DIP Loan principal for all
purposes under the DIP Loan Agreement and the Chapter 11 Orders.

On the Final DIP Order Entry Date, subject to compliance with the
terms, conditions and covenants in the DIP Loan Agreement, the
Chapter 11 Orders and the Budget, (i) the full remaining amount of the
New Money Loan Commitments shall be available to the Debtor during
the Availability Period in one or more borrowings, and (ii) the full
amount of the $35,000,000 Roll-Up Facility shall be available to the
Debtor, less the aggregate amount of the Roll-Up Loans deemed
borrowed under the Interim DIP Facility, and effective immediately
upon the entry of the Final DIP Order, each Roll-Up Lender shall be
deemed to have made a Roll-Up Loan to the Debtor in an amount equal
to such Roll-Up Lender’s Roll-Up Loan Percentage of the remaining
amount of the Roll-Up Facility.

Interest Rate and
Default Interest

DIP Loan Agreement,
§§ 2.11 and 2.12

Interest Rate: Interest shall accrue on the principal balance of the DIP
Loans, from time to time, based on a 360 day year and charged for the
actual number of days outstanding. The Debtor shall pay interest and
default interest monthly in arrears in cash on the Interest Payment Date
for the immediately preceding Interest Period through and including the
interest payment date. All DIP Loans outstanding under the DIP Facility
shall bear interest for each Interest Period at a rate per annum equal to
the LIBO Rate for such Interest Period plus 10.00% per annum.

Default Rate: During the continuance of a DIP Event of Default,
outstanding DIP Obligations shall bear interest at a rate equal to 2% per
annum above the non-default interest rate indicated above and such
interest shall be payable monthly in arrears in cash on each Interest
Payment Date.

Use of New Money Subject to the terms and conditions of the DIP Loan Agreement, the
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Loan Proceeds

DIP Loan Agreement,
§ 2.5

proceeds of the New Money Loans included in the DIP Facility
(including the Interim DIP Facility) shall be used in accordance with the
terms of the Budget, including: (i) to pay (a) all reasonable fees due to
the DIP Lenders and the DIP Administrative Agent, (b) all professional
fees and expenses (including the reasonable fees and expenses of their
attorneys (including counsel for certain of the DIP Lenders, LLC, Quinn
Emanuel Urquhart & Sullivan, LLP, and counsel for the 1992 Funds,
Brown Rudnick LLP and counsel to the DIP Administrative Agent,
Arnold & Porter Kaye Scholer LLP and Duane Morris LLP) and
financial advisors), incurred by the DIP Lenders and the DIP
Administrative Agent) and financial advisors, incurred by the DIP
Lenders and the DIP Administrative Agent, including those incurred in
connection with the preparation, negotiation, documentation and court
approval of the DIP Facility, and (c) adequate protection payments as set
forth in Section 8.7; (ii) to pay the Upfront Fee; and (iii) to provide
working capital, and for other general corporate purposes of the Debtor
(including to market and sell certain assets of the Debtor not included in
the 363 Sale), and to pay administration costs of the Chapter 11 Case
and claims or amounts approved by the Bankruptcy Court as set forth in
the Budget.

Limitations on and
Conditions
Precedent to the Use
of Proceeds

DIP Loan Agreement
§§ 2.7 and 7.3

No portion of the Debtor’s Cash Collateral and other cash, if any, the
DIP Facility, the DIP Collateral or the Carve-Out may be used:

a. for any purpose that is prohibited under the Bankruptcy
Code or a Chapter 11 Order;

b. to finance in any way: (i) any adversary action, contested
matter, suit, arbitration, proceeding, application, motion,
objection or other Litigation of any type adverse to the
interests of any or all of the DIP Administrative Agent,
the DIP Lenders, the Trustee, or the Holders or their
respective rights and remedies under DIP Loan
Documents, the Interim DIP Order, the Final DIP Order
or the Prepetition Note Documents, or (ii) any other
action which with the giving of notice or passing of time
would result in a DIP Event of Default under the DIP
Loan Documents;

c. for the payment of fees, expenses, interest or principal
under the Prepetition Note Documents (other than the
inclusion of the Roll-Up Loans in the DIP Facility and
the permitted adequate protection payments as set forth in
Section 8.7);

d. to make any distribution under a plan of reorganization in
the Chapter 11 Case;
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e. to make any payment in settlement of any claim, action
or proceeding, before any court, arbitrator or other
governmental body without the prior written consent of
the Required DIP Lenders;

f. for any purpose or in any manner not approved in the
Budget or by the Required DIP Lenders; and/or

g. to finance in Orexigen Ireland in any way, directly or
indirectly.

Unless otherwise indicated below, the obligation of the DIP Lenders to
make each DIP Loan (including the Interim DIP Facility) shall be
subject to the prior or current satisfaction by the Debtor of each of the
following:

a. The Interim DIP Order or the Final DIP Order, as the
case may be, shall be in full force and effect, and shall
not (in whole or in part) have been reversed, modified,
amended, stayed, vacated, appealed or subject to a stay
pending appeal or otherwise challenged or subject to any
challenge.

b. All “Conditions to Interim DIP Facility” set forth in
Section 7.1 shall have been satisfied (unless waived by
the Required DIP Lenders) in a manner satisfactory to the
Required DIP Lenders and the DIP Administrative
Agent.

c. The Debtor shall be in compliance with the Interim DIP
Order (prior to entry of the Final DIP Order), the Final
DIP Order and the DIP Facility.

d. The DIP Administrative Agent and the DIP Lenders shall
have received (i) all periodic updates required under the
Budget, (ii) the Reconciliation Report, and (iii) all other
deliverables pursuant to the DIP Loan Documents on a
timely basis.

e. All costs, fees, expenses (including (i) the fees and
disbursements of Quinn, Emanuel, Urquhart & Sullivan,
LLP as counsel to certain of the DIP Lenders and certain
other Holders, (ii) Brown Rudnick, LLP as counsel to the
1992 Funds, (iii) Arnold & Porter Kaye Scholer LLP as
counsel to the DIP Administrative Agent, and (iv) local
counsel of the DIP Lenders and DIP Administrative
Agent, in connection with the administration of the DIP
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facility and any other matter related to the DIP Facility or
the Chapter 11 Case, other reasonable legal fees and
disbursements, any other compensation contemplated
herein and in the DIP Loan Documents, and any amounts
owed to the Trustee or Prepetition Collateral Agent
payable under the Prepetition Note Documents shall have
been paid to the extent due and the Debtor shall have
complied in all respects with all of its other obligations to
the DIP Administrative Agent and the DIP Lenders.

f. Except as disclosed in writing, since the Petition Date no
event that constitutes a Material Adverse Effect in the
operations, assets, revenues, financial condition, profits
or prospects of the Debtor (other than by virtue of the
commencement or continuation of the Chapter 11 Case)
shall have occurred.

g. No trustee, examiner or receiver shall have been
appointed or designated with respect to the Debtor or its
properties or assets and no motion filed by a Debtor
Party, or any other Person other than a Debtor Party that
is not contested in good faith by the Debtor, shall be
pending seeking any such relief or seeking any other
relief in the Bankruptcy Court to exercise control over
DIP Collateral.

h. There shall exist no claim, action, suit, investigation,
Litigation or proceeding, pending or threatened in any
court or before any arbitrator or governmental
instrumentality (i) which relates to the DIP Facility or the
transactions contemplated thereby and (ii) which is not
disclosed in a schedule to the DIP Loan Documents.

Fees

DIP Loan Agreement
§ 2.4

The Debtor shall pay the following fees, all of which shall be DIP
Obligations:

Upfront Fee. On the Closing Date, the Debtor shall pay the DIP
Lenders the $350,000 Upfront Fee. The Upfront Fee shall be
deemed fully earned on the Closing Date and shall be paid in-kind
on the Closing Date by being capitalized and added ratably to the
outstanding principal amount of each DIP Lender’s DIP Loans on
the Closing Date (in the same percentage as such DIP Lender’s pro
rata share of the New Money Loan Commitments on the Closing
Date and as set forth on Schedule 1(A) to the DIP Loan Agreement)
and shall constitute DIP Loan principal for all purposes under the
DIP Loan Agreement and the Chapter 11 Orders. Once paid, the
Upfront Fee shall be nonrefundable.
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Agency Fees. The Debtor shall pay to the DIP Administrative
Agent, for its own account, fees in the amounts and at the times
specified in the Fee Letter. Such fees shall be fully earned when
due and shall not be refundable for any reason whatsoever and will
be in addition to the reimbursement of the DIP Administrative
Agent’s out-of-pocket expenses in accordance with Section 11.1.

Maturity and
Termination

DIP Loan Agreement,
§ 2.9(a)

All DIP Obligations, to the extent not already paid or satisfied, shall be
repaid in full (subject to the Carve-Out), and the New Money Loan
Commitments shall terminate on the earliest to occur of: (i) the Interim
DIP Facility Maturity Date, (ii) the closing of the 363 Sale, (iii) the
occurrence of a DIP Event of Default and the expiration of any
applicable cure period, and (iv) July 31, 2018 (the “Maturity Date”).

Events of Default

DIP Loan Agreement,
§ 9.1

The occurrence of any of the following events shall constitute an event
of default (each, a “DIP Event of Default”):

a. The Debtor shall fail to pay (i) any principal of the DIP
Loans when the same shall become due and payable,
whether at the stated date of maturity or any accelerated
date of maturity or at any other date fixed for payment; or
(ii) within three (3) Business Days, any interest on the DIP
Loans, fees or other sums due thereunder or under the Fee
Letter, when the same shall become due and payable,
whether at the stated date of maturity or any accelerated
date of maturity or at any other date fixed for payment.

b. The Debtor shall fail to comply with the Agreed
Covenants or any of the other terms and conditions of the
DIP Loan Documents, or the Chapter 11 Orders; provided,
that, the Debtor shall not be required to comply with any
Agreed Covenant to the extent that (i) the Required DIP
Lenders have granted the Debtor an exception thereto in
writing, (ii) compliance would conflict, or otherwise be
inconsistent, with any provisions of the DIP Loan
Agreement, the Chapter 11 Orders, any other orders of the
Bankruptcy Court, or the Bankruptcy Code, or (iii) the
cost of compliance is not included in the Budget and the
Required DIP Lenders shall have failed to agree to an
amendment to the Budget or to otherwise make funds
available to fund the cost of compliance therewith.

c. Any of the 363 Sale Milestones shall not have been timely
satisfied, except as otherwise consented to in writing by
the Required DIP Lenders.

d. The Chapter 11 Case shall be dismissed or converted to a
Chapter 7 case under the Bankruptcy Code.
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e. A trustee, examiner or receiver with enlarged powers shall
be appointed or designated on a final basis in the Chapter
11 Case.

f. Except as expressly set forth in the Interim DIP Order, the
Final DIP Order or the DIP Loan Agreement, the Debtor
(1) incurs any additional postpetition Debt (other than
ordinary course trade Debt and insurance premium
financing consistent with prior practice) or (2) grants or
requests authority to grant any Lien or security interest to
secure such post-petition Debt.

g. Any Chapter 11 Order shall be amended, supplemented,
stayed, reversed, vacated or otherwise modified (or the
Debtor shall apply for authority to do so) without the
written consent of the Required DIP Lenders or any
Chapter 11 Order shall cease to be in full force and effect.

h. The Final DIP Order Entry Date shall not have been
occurred (subject to the Bankruptcy Court's availability)
within thirty (30) calendar days after the Interim DIP
Order Entry Date (unless such date is extended by the
Required DIP Lenders).

i. A Debtor Party shall take any action, including the filing
of an application, in support of any of (a) through (g)
above, or any Person other than the Debtor shall do so and
such application is not contested in good faith by the
Debtor.

j. A Debtor Party shall file a motion seeking, or the
Bankruptcy Court shall enter, an order (i) approving
payment of any pre-petition claim other than (x) as
provided for in a First Day Order and included in the
Budget or (y) otherwise consented to by the Required DIP
Lenders in writing, (ii) granting relief from the automatic
stay applicable under section 362 of the Bankruptcy Code
to any holder of any security interest to permit foreclosure
on any assets having a book value in excess of $100,000 in
the aggregate or to permit other actions that would have a
Material Adverse Effect on the Debtor or its estate, or
(iii) approving any settlement or other stipulation not
approved by the Required DIP Lenders and not included
in the Budget with any secured creditor of the Debtor
providing for payments as adequate protection (other than
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the adequate protection payments as set forth in Section
8.7), or otherwise to such secured creditor.

k. The Bankruptcy Court shall enter an order granting relief
from the automatic stay to the holder of any security
interest in any material asset of the Debtor.

l. Any material contract is rejected or otherwise terminated
or any material property of the Debtor is sold, in each
instance, without the prior written consent of the Required
DIP Lenders.

m. A Debtor Party files a motion without the express written
consent of the Required DIP Lenders or any Person other
than a Debtor Party shall do so and such application is not
contested in good faith by the Debtor and such motion is
granted, to obtain additional financing from a Party other
than the DIP Lenders under section 364(d) of the
Bankruptcy Code or to use Cash Collateral of a DIP
Lender under section 363(c) of the Bankruptcy Code.

n. Entry of an order by the Bankruptcy Court terminating or
modifying the exclusive right of the Debtor to file a
chapter 11 plan pursuant to section 1121 of the
Bankruptcy Code, without the prior written consent of the
Required DIP Lenders.

o. The Debtor shall support any other Person’s opposition of
any motion made in the Bankruptcy Court by the DIP
Administrative Agent or the DIP Lenders seeking
confirmation of the amount of the DIP Lenders’ claims or
the validity and enforceability of the Liens in favor of the
DIP Administrative Agent.

p. (i) Any Debtor Party shall seek to, shall support, acquiesce
in, or not challenge (in any such case by way of any
motion or other pleading filed with the Bankruptcy Court
or on behalf of the Debtor) any other Person’s motion to,
disallow in whole or in part the DIP Lenders’ claims in
respect of the DIP Obligations or to challenge the validity
and enforceability of the Liens in favor of the DIP
Administrative Agent or contest any material provision of
any DIP Loan Documents, (ii) such Liens and/or Super-
priority claims shall otherwise cease to be valid, perfected
and enforceable in all respects, or (iii) or any provision of
any DIP Loan Documents shall cease to be effective.
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q. Any judgments which are in the aggregate in excess of
$250,000 (not covered by insurance), as to any
postpetition obligation shall be rendered against the
Debtor and the enforcement thereof shall not be stayed.

r. (A) Any Debtor Party shall file any pleading or
proceeding which could reasonably be expected to result
in an impairment of the rights or interests of the DIP
Administrative Agent or the DIP Lenders or (B) entry of
an order of the Bankruptcy Court with respect to any
pleading or proceeding brought by any other Person which
results in such impairment of the rights or interests of the
DIP Administrative Agent or the DIP Lenders.

s. The Debtor shall fail to execute and deliver to the DIP
Administrative Agent any agreement, financing statement,
trademark filing, copyright filing, mortgages, notices of
lien or similar instruments or other documents that the DIP
Administrative Agent or the Required DIP Lenders may
reasonably request from time to time to more fully
evidence, confirm, validate, perfect, preserve and enforce
the DIP Liens created in favor of the DIP Secured Parties.

t. With respect to other Debt of the Debtor, the Debtor shall
fail to pay at maturity, or within any applicable period of
grace, any obligation for Debt in excess of $250,000 or
fail to observe or perform any material term, covenant or
agreement (other than any such obligation with respect to
which the Bankruptcy Code prohibits the Debtor from
complying with such obligation or permits the Debtor not
to comply with such obligation) contained in any
agreement by which it is bound, evidencing or securing
Debt in excess of $100,000 for such period of time as
would permit (assuming the lapse of time and/or giving of
appropriate notice if required and assuming such breach
has not been cured within the applicable grace period
thereunder) the holder or holders thereof or of any
obligations issued thereunder to accelerate the maturity
thereof.

u. There shall occur, in any single event or in a series of
events (related of unrelated) any damage to, or loss, theft
or destruction of, any DIP Collateral in an amount greater
than $1,000,000 that is not covered by insurance.
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v. (i) Any Debtor Party shall attempt to invalidate, reduce or
otherwise impair the Liens or security interests of the DIP
Administrative Agent and/or the DIP Lenders, claims or
rights against such Person or to subject any DIP Collateral
to assessment pursuant to section 506(c) of the Bankruptcy
Code, (ii) any Lien or security interest created by the
Chapter 11 Orders with respect to DIP Collateral shall, for
any reason, cease to be valid or (iii) any action is
commenced by the Debtor which contests the validity,
perfection or enforceability of any of the liens and security
interests of the DIP Administrative Agent and/or the DIP
Lenders created by the Chapter 11 Orders.

w. Any Debtor Party takes any action that would adversely
affect the rights, remedies, claims, liens or recovery of the
DIP Lenders and/or the Prepetition Collateral Agent and
the Trustee (on behalf of the Holders).

x. Any Person, including, but not limited to, the Debtor
Parties, files a plan of reorganization or a motion to sell all
or substantially all of the Debtor’s assets, in either case,
without the express prior written consent of the Required
DIP Lenders (other than as contemplated under the DIP
Loan Agreement).

y. The Debtor or Orexigen Ireland executes or enters into a
definitive purchase or sale agreement with respect to the
assets of the Debtor (including, but not limited to, any
stalking horse purchase or sale agreement), or otherwise
pursues any sale transaction, in either case, without the
express prior written consent of the Required DIP
Lenders, other than as contemplated under the DIP Loan
Agreement and any 363 Sale Order.

z. The Debtor transfers any assets to Orexigen Ireland
outside the ordinary course of business without the written
consent of the Required DIP Lenders.

Security and
Priority of DIP
Financing Liens

DIP Loan Agreement,
§§ 8.1 and 8.2

Security

To secure payment of the DIP Obligations, subject to the Chapter 11
Orders, the Debtor is granting to the DIP Administrative Agent, for the
benefit of itself and the DIP Lenders, liens upon, and security interest in,
subject to the Carve-Out and priorities set forth in Section 8.2, in and to
the following, now existing or hereafter acquired:
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(a) the Collateral;

(b) all funds of the Debtor on deposit from time
to time;

(c) all Personal Property (including all
Intellectual Property);

(d) Designation Rights with respect to all real
property leases, including, without limitation, the Real Property
Lease described on Schedule 3 to the DIP Loan Agreement; and

(e) all products, proceeds, replacements,
substitutions, accessions and additions of any of the foregoing.

Priority

(a) all DIP Obligations, including all DIP Loans
under the DIP Facility, shall pursuant to Bankruptcy Code section
364(c)(1), constitute allowed Super-priority Claims in the Chapter
11 Case, which Super-priority Claims are superior to all other
Super-priority Claims and other claims against the Debtor in the
Chapter 11 Case, including, for the avoidance of doubt, the Super-
priority Claim granted as adequate protection in respect of the
Prepetition Secured Notes;

(b) all DIP Obligations, including all DIP Loans
under the DIP Facility, and the DIP Liens against the DIP Collateral
securing the DIP Obligations shall:

(a) pursuant to section 364(c)(2) of the
Bankruptcy Code, constitute valid, fully
perfected and enforceable, senior first
priority DIP Liens on all DIP Collateral
that is not subject to an existing valid,
fully perfected and enforceable Lien or
valid Liens in existence as of the Petition
Date that are perfected subsequent to the
Petition Date pursuant to section 546(b) of
the Bankruptcy Code, including all cash
advanced as New Money Loans and all
products and proceeds of the New Money
Loans; provided, that such DIP Liens shall
be immediately junior to any Liens
perfected subsequent to the Petition Date
pursuant to section 546(b) of the
Bankruptcy Code to the extent such Liens
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have priority over the Liens securing the
Prepetition Secured Notes;

(b) pursuant to section 364(c)(3) of the
Bankruptcy Code, constitute valid, fully
perfected and enforceable, junior priority
DIP Liens on all DIP Collateral
encumbered by Permitted Exceptions,
which DIP Liens shall be immediately
junior to the Liens underlying the
Permitted Exceptions and senior to all
other Liens on such DIP Collateral
(including the Prepetition Liens, Adequate
Protection Liens and Existing Primed DIP
Secured Obligations); and

(c) pursuant to Bankruptcy Code section
364(d), constitute valid, fully perfected,
enforceable, first priority, priming DIP
Liens on all DIP Collateral subject to a
Lien as of the Petition Date, and which
shall be senior to all Existing Primed DIP
Secured Obligations (including Prepetition
Liens) and Adequate Protection Liens;
provided, that such DIP Liens shall be
immediately junior to any Liens
underlying the Permitted Exceptions.

Carve-Out

DIP Loan Agreement,
§ 1.1; Interim DIP
Order, ¶¶ 24.

Carve-Out. All DIP Obligations (and the repayment thereof),
Prepetition Secured Notes Protection, DIP Liens other liens and security
interests, and Super-priority Claims of the DIP Administrative Agent
and the DIP Lenders securing the DIP Facility and DIP Obligations shall
be subject to and subordinate to a carve out for payment of (a) all fees
required to be paid pursuant to 28 U.S.C. § 1930(a)(6) and any fees
payable to the Clerk of the Bankruptcy Court that are (i) incurred prior
to the Maturity Date, and (ii) included in the Budget for the period prior
to the Maturity Date; plus (b) all fees and expenses of Professionals that
are (i) incurred prior to the Maturity Date and which have not been paid
prior to the Maturity Date, (ii) allowed either prior to or after the
Maturity Date, and (iii) included in the amounts scheduled as
“Restructuring Professional Fees Incurred” in the Budget; plus (c) all
fees and expenses of Professionals incurred and allowed after the
occurrence of the Maturity Date, in an amount not to exceed $3,500,000;
plus (d) an amount not to exceed $500,000 to fund the Debtor's costs
and expenses (other than Professional fees and expenses included in the
preceding clause (c)) to conclude the Chapter 11 Case through a plan
process, structured or other case dismissal, case conversion or
otherwise; plus (e) all amounts necessary to fund the Debtor’s “Key
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Employee Retention Plan,” pursuant to the KEIP/KERP Term Sheet
(subject to and as approved by the Bankruptcy Court); plus (f) an
amount necessary to fund the Operational Incentive (as defined in the
KEIP/KERP Term Sheet) and Asset Sale Incentives (as defined in the
KEIP/KERP Term Sheet) under the “Key Employee Incentive Plan,”
equal to one percent (1%) of Asset Sale Proceeds (as defined in the
KEIP/KERP Term Sheet) generated from a sale of the Debtor’s assets
that generated Asset Sale Proceeds of at least $40,000,000 and not more
than $80,000,000, pursuant to the KEIP/KERP Term Sheet (subject to
and as approved by the Bankruptcy Court); plus (g) all fees required to
be paid pursuant to 28 U.S.C. § 1930(a)(6) and any fees payable to the
Clerk of the Bankruptcy Court after the Maturity Date.

Conditions to
Interim DIP Loan

DIP Loan Agreement,
§ 7.1

The obligation of the DIP Administrative Agent and DIP Lenders to
make the Interim DIP Facility available to the Debtor shall be subject to
the prior or concurrent satisfaction by the Debtor (unless waived by the
Required DIP Lenders) of each of the following:

a. The Chapter 11 Case shall have been commenced in the
Bankruptcy Court and all of the First Day Orders and all
related pleadings to be entered at the time of
commencement of the Chapter 11 Case or shortly
thereafter shall have been reviewed in advance by the DIP
Lenders and the DIP Administrative Agent and shall be in
form and substance acceptable to the Required DIP
Lenders and the DIP Administrative Agent in their sole
discretion.

b. The Bankruptcy Court shall have (i) entered the Interim
DIP Order which Interim DIP Order shall be in form and
substance satisfactory to the sole discretion of the
Required DIP Lenders and the DIP Administrative Agent,
and (ii) authorized, confirmed and approved all terms and
provisions of this DIP Facility and related DIP Loan
Documents.

c. The Debtor shall be in compliance in all material respects
with the Interim DIP Order.

d. All First Day Orders entered by the Bankruptcy Court,
including but not limited to, pertaining to cash
management, and all other motions and documents filed or
to be filed with, and submitted to, the Bankruptcy Court in
connection therewith shall be in form and substance
satisfactory to the Required DIP Lenders and the DIP
Administrative Agent in their sole discretion.
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e. The DIP Lenders and the DIP Administrative Agent shall
have been granted, pursuant to the Interim DIP Order, a
perfected, first priority Lien on all DIP Collateral and shall
have received UCC, tax and judgment Lien searches, and
other appropriate evidence, evidencing the absence of any
other Liens on the DIP collateral, except the Liens
securing the Prepetition Secured Notes and the Permitted
Exceptions.

f. The Debtor shall deliver a UCC-1 financing statement for
filing by the DIP Administrative Agent (or the Required
DIP Lenders) under the Uniform Commercial Code in the
jurisdiction or organization of the Debtor.

g. The Required DIP Lenders shall be satisfied that the
Debtor has complied with all other closing conditions,
including by (i) delivering evidence of authority and
(ii) obtaining and delivering evidence of any material third
party and governmental consents necessary in connection
with the DIP Facility, the financing thereunder and related
transactions.

h. The Debtor and the transactions contemplated by the DIP
Loan Agreement shall be in compliance with all applicable
Laws.

i. The DIP Lenders and the DIP Administrative Agent shall
have received prior to the Closing Date all documentation
and other information required by bank regulatory
authorities under applicable “know-your-customer” and
anti-money laundering rules and regulations, including the
USA PATRIOT Act, in each case satisfactory to each DIP
Lender and the DIP Administrative Agent.

j. The Debtor shall have executed and delivered to the DIP
Administrative Agent the DIP Loan Documents
evidencing the DIP Loans made and to be made under the
DIP Facility.

k. The Debtor shall have delivered a fully executed copy of
the Orexigen Ireland Agreement to the DIP Administrative
Agent.

l. The DIP Administrative Agent shall have received all fees
payable under the Fee Letter and all other amounts due
and payable to the DIP Administrative Agent, the DIP
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Lenders and their respective Affiliates on or prior to the
Closing Date, including, to the extent invoiced prior to the
Closing Date, reimbursement or payment of all out-of-
pocket expenses required to be reimbursed or paid by the
Debtor. In addition, the DIP Administrative Agent shall
have received a fully executed copy of the Fee Letter.

For purposes of determining compliance with the conditions specified in
Section 7.1, each DIP Lender that has signed the DIP Loan Agreement
shall be deemed to have consented to, approved or accepted or to be
satisfied with, each document or other matter required thereunder to be
consented to or approved by or acceptable or satisfactory to a DIP
Lender unless the DIP Administrative Agent shall have received written
notice from such DIP Lender prior to the proposed Closing Date
specifying its objection thereto.

Conditions to Full
Availability

DIP Loan Agreement,
§ 7.2

In order for the Debtor to borrow New Money Loans not included in the
Interim DIP Facility, not later than thirty (30) calendar days following
the Interim DIP Order Entry Date (unless such date is extended by the
Required DIP Lenders), the Final DIP Order shall have been entered by
the Bankruptcy Court (and which shall be in form substantially
consistent with the DIP Loan Agreement with such changes or
modifications from the Interim DIP Order as are approved by the
Required DIP Lenders and the DIP Administrative Agent).

Adequate Protection

DIP Loan Agreement,
§ 8.7

Pursuant to the Chapter 11 Orders, the Prepetition Collateral Agent, for
the benefit of the Prepetition Secured Noteholders, shall be granted the
following protection pursuant to sections 361, 507, 363(e) and 364(d)(1)
of the Bankruptcy Code or otherwise, in connection with: (a) (i) the
priming of the Prepetition Liens securing the Prepetition Secured Notes
to be effectuated by the DIP Liens and DIP Facility, (ii) the use of the
Pledged Collateral (including Cash Collateral), and (iii) all of the other
transactions contemplated by the DIP Facility, and (b) for the
diminution in the value of the pre-petition Liens of the Prepetition
Collateral Agent, for the benefit of the Prepetition Secured Noteholders,
whether or not such diminution in value results from the sale, lease or
use by the Debtor of the Pledged Collateral securing the Existing Primed
DIP Secured Obligations (including Cash Collateral), the priming of the
Prepetition Liens securing the Prepetition Secured Notes or the stay of
enforcement of any Prepetition Lien securing the Prepetition Secured
Notes arising from sections 105 or 362 of the Bankruptcy Code, or
otherwise:

a. Adequate Protection Liens. The Prepetition Collateral
Agent shall be granted for the benefit of the Holders,
effective and perfected as of the Interim DIP Order Entry
Date and without the necessity of the execution of
mortgages, deeds of trust, security agreements, pledge
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agreements, control agreements, financing statements or
other agreements, a valid and perfected security interest in
and lien on all assets of the Debtor and in the same relative
priority and to the same extent, priority, enforceability,
unavoidability and validity applicable to the respective
Prepetition Secured Parties’ Prepetition Liens in the
Pledged Collateral, which liens and security interests are
junior and subordinate only to (i) the Carve-Out, (ii) the
DIP Liens, (iii) the DIP Obligations, (iv) the Super-
priority Claims of the DIP Administrative Agent, and
(v) the Permitted Exceptions.

b. Super-priority Claim. Pursuant to and upon the entry of
the Interim DIP Order, the Prepetition Collateral Agent, on
behalf of the Holders, shall be granted, subject to the
Carve-Out, an allowed Super-priority Claim junior only to
the Super-priority Claim of the DIP Administrative Agent
and any Permitted Exceptions; provided that the Trustee
and the Prepetition Collateral Agent and Holders shall not
receive or retain any payments, property or other amounts
in respect of such Super-priority Claim unless and until
the DIP Obligations have indefeasibly been paid in cash in
full.

c. Fees and Expenses. The Debtor shall make current cash
payments payable under the Prepetition Note Documents
to the Trustee or the Prepetition Collateral Agent for all
professional fees and expenses incurred by the Trustee or
Prepetition Collateral Agent in connection with
enforcement of the Prepetition Note Documents and the
Chapter 11 Case, subject to the delivery of a Fee Notice,
as defined in, and in the manner set forth in the Interim
DIP Order.

d. Financial Reporting. The Debtor shall (a) provide the
Trustee and its advisors with unaudited quarterly financial
statements within sixty (60) calendar days after the
conclusion of each quarter, and (b) shall provide the
Trustee with any other reporting as reasonably required by
the Required DIP Lenders.

e. The Debtor shall consent to the appointment of any
successor Trustee designated by the Required Holders.

Acknowledgements

Interim DIP Order,

The Debtor admits, stipulates, acknowledges and agrees that:

a. Prepetition Secured Notes. Prior to the Petition Date, the
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¶ 10 Debtor and U.S. Bank National Association, as Trustee
and Prepetition Collateral Agent for the benefit of the
holders of the notes thereunder. The Trustee, Prepetition
Collateral Agent and such Holders are referred to
collectively as the “Prepetition Secured Parties”), entered
into that certain Indenture, dated as of March 21, 2016,
under which the Debtor issued 0% Convertible Senior
Secured Notes in the aggregate principal amount of up to
$165,000,000. The Prepetition Secured Notes, except to as
to “Permitted Liens” (as defined in the Indenture), are
secured by first priority, fully-perfected security interests
in and liens on all of Debtor’s right, title and interest in, to
and under the “Pledged Collateral” (as defined in the
Security Agreement, dated as of March 21, 2016 by and
between the Debtor, the Trustee, the Collateral Agent (as
defined therein) (the “Prepetition Collateral Agent”), and
the guarantors party thereto from time to time, if any).

b. Validity and Enforceability. (i) The Prepetition Note
Documents are valid and enforceable by the Prepetition
Secured Parties against the Debtor and as between the
other parties thereto, (ii) the Debtor’s obligations under
the Prepetition Note Documents constitute legal, valid,
binding, and non-avoidable obligations of the Debtor and
are secured by valid, binding, enforceable, duly perfected
first priority liens (except as to Permitted Liens) and
security interests granted by the Debtor to the Prepetition
Secured Parties in the Pledged Collateral (as defined in the
Security Agreement) in the amount and to the extent set
forth in the Prepetition Note Documents, including the
proceeds derived therefrom, (iii) the Prepetition Secured
Parties duly perfected the Liens securing the Prepetition
Secured Obligations by, among other things, filing
financing statements and, where necessary, by possession
of relevant instruments, certificates, cash or other
property, and all such financing statements were validly
executed by, or at the direction or with the consent of,
authorized representatives of the Debtor.

c. No Challenges. (a) No offsets, recoupments, challenges,
objections, reductions, defenses, impairments, claims,
counterclaims, or cross-claims of any kind or nature to any
of the Prepetition Secured Parties, Prepetition Liens or
Prepetition Secured Obligations (or to any amounts
previously paid to the Prepetition Secured Parties on
account thereof or with respect thereto) by any person or
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entity exist, including, without limitation, avoidance,
disallowance, disgorgement, recharacterization, or
subordination (whether equitable, contractual, or
otherwise) pursuant to the Bankruptcy Code or applicable
foreign or domestic law or regulation, (b) the Debtor and
its estate have no valid claims, objections, challenges,
causes of actions, or choses in action, including without
limitation, Avoidance Actions, against the Prepetition
Secured Parties or against any of their respective affiliates,
agents, attorneys, advisors, professionals, officers,
managers, members, directors or employees arising out of,
based upon or related to the Prepetition Liens, Prepetition
Secured Obligations or Prepetition Note Documents, and
(c) the Debtor irrevocably waives any right to challenge or
contest the Prepetition Liens of the Prepetition Secured
Parties on the Pledged Collateral or the validity or amount
of the Prepetition Liens, Prepetition Secured Obligations
or Prepetition Note Documents, as applicable;

d. Cash Collateral. All of the Debtor’s cash constitutes Cash
Collateral or proceeds of the Pledged Collateral and,
therefore, is Cash Collateral of the Prepetition Secured
Parties. For purposes of the Interim DIP Order, the term
“Cash Collateral” shall be deemed to include, without
limitation: (x) all “cash collateral” as defined in section
363(a) of the Bankruptcy Code; and (y) all deposits
subject to setoff and cash arising from the collection or
other conversion to cash of property of the Debtor in
which the Prepetition Secured Parties assert security
interests, liens or mortgages, regardless of whether such
security interests, liens, or mortgages existed as of the
Petition Date or arose thereafter pursuant to the Interim
DIP Order, and whether the property converted to cash
existed as of the Petition Date or arose thereafter.

363 Sale Milestones

DIP Loan Agreement,
§ 5.3

The Debtor shall comply with the following milestones in connection
with the 363 Sale:

a. As promptly as possible but in no event later than three (3)
Business Days after the Petition Date, the Debtor shall file
a motion seeking the entry of an order (i) approving the
363 Sale pursuant to section 363 of the Bankruptcy Code
and (ii) establishing and approving the Bidding
Procedures;

b. Within twenty-one (21) calendar days after the 363 Sale
motion has been filed, the Bankruptcy Court (subject to its
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availability) shall enter the Bidding Procedures Order.
The Bidding Procedures Order shall specify, among other
things, that (i) the Prepetition Trustee (upon the direction
of the Required Holders) shall have the unconditional right
to credit bid for any and all assets offered for sale by the
Debtor at the Auction and (ii) that any other bids at the
Auction must provide sufficient cash consideration to pay
off the DIP Obligations in cash and in full;

c. The Bidding Procedures Order shall provide that bids shall
be due within forty-five (45) calendar days after entry of
the Bidding Procedures Order (the “Bid Deadline”);

d. Within three (3) Business Days after the Bid Deadline, the
Debtor shall have commenced the Auction pursuant to the
Bidding Procedures Order;

e. Within ten (10) Business Days after the Bid Deadline, the
Bankruptcy Court (subject to its availability) shall have
entered an order approving the 363 Sale;

f. Upon the later of (i) twenty-five (25) calendar days after
entry of the 363 Order; and (ii) five (5) calendar days after
all necessary regulatory approvals are completed, the
Debtor shall have consummated the 363 Sale; and

g. The Bidding Procedures Order, the Bidding Procedures,
the Auction procedures, any definitive purchase or sale
agreement with respect to the assets of the Debtor
(including, but not limited to, any stalking horse purchase
or sale agreement) and the 363 Sale order shall each be in
form and substance satisfactory to the Required Holders
and the Required DIP Lenders in their sole discretion.

Modification of the
Automatic Stay

DIP Loan Agreement,
§ 9.2(b); Interim DIP
Order, ¶ 36

The automatic stay provisions under section 362 of the Bankruptcy
Code are vacated and modified, subject to the Carve-Out, to the extent
necessary to permit the DIP Administrative Agent and the DIP Lenders
to exercise, upon the occurrence and during the continuation of any DIP
Event of Default, all rights and remedies provided for in the DIP Loan
Agreement, and to take various actions without further order of or
application to the Bankruptcy Court. The DIP Lenders must provide the
Debtor, any committee and the U.S. Trustee (as defined below) with five
(5) Business Days’ written notice prior to exercising any enforcement
rights or remedies after a DIP Event of Default.

Indemnification

DIP Loan Agreement,

The Debtor shall indemnify the DIP Administrative Agent (and any sub-
agent thereof), each DIP Lender and each Related Party of any of the
foregoing persons (each such Person being called an “Indemnitee”)
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§ 11.2 against, and hold each Indemnitee harmless from, any and all losses,
claims, damages, liabilities, costs and related expenses (including the
fees, charges and disbursements of any counsel for any Indemnitee), and
shall indemnify and hold harmless each Indemnitee from all fees and
time charges and disbursements for attorneys who may be employees of
any Indemnitee, incurred by any Indemnitee or asserted against any
Indemnitee by any Person (including the Debtor) arising out of, in
connection with, or as a result of (i) the execution or delivery of any DIP
Loan Documents or any agreement or instrument contemplated thereby,
the performance by the Parties of their respective obligations thereunder,
the consummation of the transactions contemplated thereby, or, in the
case of the DIP Administrative Agent (and any sub-agent thereof) and
its related Parties only, the administration of the DIP Facility and the
DIP Loan Documents, (ii) any DIP Loan or the use or proposed use of
the proceeds therefrom, (iii) any breach or violation by the Debtor of its
obligations under, or any misrepresentation by the Debtor contained in,
this DIP Facility or the other DIP Loan Documents, or (iv) any other
action or inaction by, or matter which is the responsibility of, the
Debtor, or (v) any actual or prospective claim, litigation, investigation or
proceeding relating to any of the foregoing, whether based on contract,
tort or any other theory, whether brought by or on behalf of any Person
(including the Debtor), and regardless of whether any Indemnitee is a
Party thereto; provided that such indemnity shall not, as to any
Indemnitee, be available to the extent that such losses, claims, damages,
liabilities, costs or related expenses are determined by a court of
competent jurisdiction by final and nonappealable judgment to have
resulted from the gross negligence or willful misconduct of such
Indemnitee, if the Debtor has obtained a final and nonappealable
judgment in their favor on such indemnification claim by such
Indemnitee as determined by a court of competent jurisdiction. This
provision shall not apply with respect to taxes other than any taxes that
represent losses, claims, damages, etc. arising from any non-tax claim.
It is understood and agreed that the indemnification obligations under
the Prepetition Note Documents shall survive the Closing Date and the
repayment of the DIP Loans and exercise of any remedies in connection
therewith and shall continue as indemnification obligations under the
DIP Loan Agreement following the Closing Date or exercise of any
such remedies subject to the terms of such documents.

REQUIREMENTS UNDER LOCAL RULE 4001-2

40. Local Rule 4001-2(a) provides in pertinent part that:

(i) All Financing Motions must (a) recite whether the proposed form of order
and/or underling cash collateral stipulation or loan agreement contains any
provision of the type indicated below, (b) identify the location of any such
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provision in the proposed form of order, cash collateral stipulation and/or loan
agreement and (c) justify the inclusion of such provision:

(A) Provisions that grant cross-collateralization protection (other than
replacement liens or other adequate protection) to the prepetition secured
creditors (i.e., clauses that secure prepetition debt by post-petition assets in
which the secured creditor would not otherwise have a security interest by
virtue of its prepetition security agreement or applicable law);

(B) Provisions or findings of fact that bind the estate or other parties in
interest with respect to the validity, perfection or amount of the secured
creditor’s prepetition lien or the waiver of claims against the secured
creditor without first giving parties in interest at least seventy-five (75)
days from the entry of the order and the creditors’ committee, if formed, at
least sixty (60) days from the date of its formation to investigate such
matters;

(C) Provisions that seek to waive, without notice, whatever rights the
estate may have under 11 U.S.C. § 506(c);

(D) Provisions that immediately grant to the prepetition secured creditor
liens on the debtor’s claims and causes of action arising under 11 U.S.C.
§§ 544, 545, 547, 548 and 549;

(E) Provisions that deem prepetition secured debt to be post-petition debt
or that use prepetition loans from a prepetition secured creditor to pay part
or all of that secured creditor’s prepetition debt, other than as provided in
11 U.S.C. § 552(b);

(F) Provisions that provide disparate treatment for the professionals
retained by a creditors’ committee from those professionals retained by the
debtor with respect to a professional fee carve-out; and

(G) Provisions that prime any secured lien without the consent of that
lienor.

(H) Provisions that seek to affect the Court’s power to consider the
equities of the case under 11 U.S.C. § 552(b)(1).

Del Bankr. Local Rule 4001-2(a)(i).

A. Cross-Collateralization

41. No provision of the DIP Loan Agreement or Interim DIP Order grants

cross-collateralization protection of the type contemplated by Local Rule 4001-2(a)(i)(A).
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B. Stipulations and Challenge Provisions

42. The DIP Facility does not implicate Local Rule 4001-2(a)(i)(B), as the

Interim DIP order provides parties in interest with seventy-five (75) days from the entry of the

Interim DIP Order and the creditors’ committee, if formed, sixty (60) days from the date of its

formation to challenge the liens of the Prepetition Secured Parties in the Prepetition Collateral.

Interim DIP Order, at ¶ 42.

C. Section 506(c) Waiver

43. Paragraph 49 of the Interim DIP Order provides that:

Subject to and effective only upon entry of the Final DIP Order granting such
relief, no expenses of administration of the Chapter 11 Case or any future
proceeding that may result therefrom, including liquidation in bankruptcy or other
proceedings under the Bankruptcy Code, shall be charged against or recovered
from the DIP Collateral pursuant to section 506(c) of the Bankruptcy Code or any
similar principle of law.

44. As is customary for financing transactions of this type, the DIP Lenders

required the section 506(c) waiver as a condition to providing the DIP Loans to the Debtor. Thus,

the 506(c) waiver represents an integral, negotiated term of the DIP Facility, without which the

Debtor would have been unable to obtain postpetition financing and is reasonable under the

circumstances.

D. Liens on Avoidance Actions

45. Section 8.1 of the DIP Loan Agreement and paragraph 16 of the Interim

DIP Order provide that the DIP Collateral includes liens on the proceeds of all section 547

preference actions. The DIP Lenders have agreed to exclude all other avoidance actions from

their liens and security interests. The DIP Lenders required as a condition to providing the DIP

Loans to the Debtor that the DIP Collateral include liens on the proceeds of preference actions as

additional security for taking the risk of making the DIP Facility available to the Debtor.
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Accordingly, these provisions are appropriate to induce the DIP Lenders to provide the financing

necessary to fund these Chapter 11 Cases.

E. Roll-up

46. As detailed above, in consideration for providing the New Money Loan

Commitments, Sections 2.1 and 2.2 of the DIP Loan Agreement provide for Roll-Up Loans that

implicate Local Rule 4001-2(a)(i)(E). An amount equal to the amount of New Money Loans

borrowed under the Interim DIP Facility will be “rolled-up” dollar-for-dollar on a final basis at

the same time that such New Money Loans are funded, with the remainder of the Roll-Up

Facility “rolled-up” immediately upon entry of the Final DIP Order. Courts in this district have

approved similar roll-up provisions under interim orders. See, e.g., In re Cal Dive International,

Inc., No. 15-10458 (D.I. 74) (Bankr. D. Del. Mar. 9, 2015) (authorizing debtor-in-possession

financing that included a roll-up under the interim order); In re Southern Air Holdings, Inc., No.

12-12690 (D.I. 77) (Bankr. D. Del. Oct. 10, 2012) (same); In re Appleseed’s Intermediate

Holdings, LLC, No. 11-10160 (D.I. 34) (Bankr. D. Del. Jan. 20, 2011) (same).

47. The Roll-Up Loans are necessary because the DIP Lenders required the

Roll-Up Loans as part of the DIP Facility and would not have agreed to provide the new cash

funding thereunder without it. In addition, the Roll-Up Loans are reasonable because the one-to-

one (1:1) ratio of Roll-Up Loans to New Money Loans is in line with or below other approved

roll-up loans in this district. See, e.g., In re American Apparel, Inc., No. 15-12055 (D.I. 80)

(Bankr. D. Del. Oct. 6, 2015) (approving $90 million total financing, including a $60 million

roll-up, at a ratio of 2:1); In re Cal Dive Intl, Inc., No. 15-10458 (D.I. 282) (Bankr. D. Del. Apr.

20, 2015) (approving $120 million total financing, including a $99.8 million roll-up, at a ratio of

4.9:1); In re RadioShack Corp., No. 15-10197 (D.I. 947) (Bankr. D. Del. Mar. 12, 2015)
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(approving $285 million total financing, including a $250 million roll-up, at a ratio of 7.1:1); In

re AWI Delaware, Inc., No. 14-12092 (D.I. 279) (Bankr. D. Del. Oct. 6, 2014) (approving $193

million total financing, including a $125 million roll-up, at a ratio of 1.8:1); In re NEC Holdings

Corp., No. 10-11890 (D.I. 223) (Bankr. D. Del. Jul. 16, 2010) (approving $139 million total

financing, including a $110 million roll-up, at a ratio of 3.79:1); In re Real Mex Rests., Inc., No.

11-13122 (D.I. 392) (Bankr. D. Del. Nov. 9, 2011) (approving $49 million total financing,

including a $37.5 million roll-up, at a ratio of 3.26:1); In re Pacific Energy Res., Ltd., No. 09-

10785 (D.I. 415) (Bankr. D. Del. Jun. 4, 2009) (approving $183 million total financing, including

a $143 million roll-up, at a ratio of 3.58:1.

F. Creditors’ Committee Professionals

48. Paragraph 24 of the Interim DIP Order includes a carve-out for, among

other things, the payment of all allowed fees and expenses of the Committee’s professionals that

are incurred prior to the Maturity Date and included in the Budget.

49. The Budget includes $50,000 per week for the Committee (if one is

appointed). Naturally, the amounts allocated to the Debtor’s professionals are higher than those

allotted to professionals retained by any Committee because the Debtor’s professionals are

expected to perform significantly more work in connection with this Chapter 11 Case.

50. The Debtor submits that the treatment of professionals is substantially

similar (giving consideration to the differing duties of the Debtor and Committee) and, therefore,

there is no disparate treatment of any Committee professionals. In particular, each professional

employed by the Debtor and any Committee is included in the Budget and Carve-Out protections

in an amount that is commensurate with such professional’s anticipated workload in this Chapter

11 Case. In recognition of the higher workload expected of the Debtor’s professionals, the
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amounts allotted to them are higher than those allotted to professionals retained by any

Committee.

G. Priming Liens

51. The DIP Facility does not implicate Local Rule 4001-2(a)(i)(G) because

all priming thereunder is consensual. Specifically, although the DIP Facility will be secured by,

among other things, a first-priority, senior, priming, perfected lien on and security interest in the

DIP Collateral, including prepetition collateral, holders of a controlling share of the Prepetition

Secured Notes and the Prepetition Collateral Agent have agreed to the terms of the DIP Facility

and the Chapter 11 Orders, including the priming of their liens over the Prepetition Collateral,

based on the granting of various protections, including the adequate protection liens and other

DIP Loan terms. Interim DIP Order, at ¶ 22.

H. “Equities of the Case” Exception

52. The Interim DIP Order provides that “Subject to entry of the Final DIP

Order, the DIP Lenders and Prepetition Secured Parties are entitled to all of the rights and

benefits of section 552(b)(1) of the Bankruptcy Code and the ‘equities of the case’ exception

therein shall not apply.” Interim DIP Order, at ¶ 39.

53. This provision is common in postpetition financing transactions and, in

this case, forms an integral component of the bargain achieved between the DIP Lenders and the

Debtor with respect to the DIP Facility following several weeks of negotiations.

54. Accordingly, the facts and circumstances of these cases justify the

inclusion of the above terms that require disclosure under Local Rule 4001-2, and these terms of

the DIP Facility should be approved.
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BASIS FOR RELIEF REQUESTED

A. The Debtor’s Need for Postpetition Financing

55. The Debtor believes that it is essential that it obtain postpetition financing.

The relief requested herein will enable the Debtor to continue its ordinary course, day-to-day

operations, to preserve the value of its estate. Access to credit under the DIP Facility is necessary

to provide working capital during the pendency of these cases to deal with the liquidity

constraints described in the First Day Declaration and to provide the Debtor’s employees,

vendors and other key constituencies with confidence that the Debtor has sufficient resources

available to maintain its operations in the ordinary course. Absent this new liquidity, not only

would the Debtor’s ability to maximize the value of its estate be jeopardized, but the Debtor

almost certainly would be forced to cease its business operations, and lose the going-concern

value of its business to the detriment of all parties in interest.

56. Section 364 of the Bankruptcy Code “provides bankruptcy courts with the

power to authorize postpetition financing for a Chapter 11 debtor-in-possession.” See In re

Defender Drug Stores, Inc., 126 B.R. 76, 81 (Bankr. D. Ariz. 1991). “Having recognized the

natural reluctance of lenders to extend credit to a company in bankruptcy, Congress designed

[section] 364 to provide ‘incentives to the creditor to extend postpetition credit.’” Id. In

particular, section 364(c) of the Bankruptcy Code establishes the conditions under which a

debtor may obtain certain types of secured credit and provides, in pertinent part, as follows:

(c) If the trustee is unable to obtain unsecured credit allowable under section
503(b)(1) of this title as an administrative expense, the court, after notice and a
hearing, may authorize the obtaining of credit or the incurring of debt —

(1) with priority over any or all administrative expenses of the kind specified in
section 503(b) or 507(b) of this title;

(2) secured by a lien on property of the estate that is not otherwise subject to a
lien; or
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(3) secured by a junior lien on property of the estate that is subject to a lien.

11 U.S.C. § 364(c).

57. Courts have articulated a three-part test to determine whether a debtor may

obtain financing under section 364(c) of the Bankruptcy Code:

(a) the debtor is unable to obtain unsecured credit under section 364(b) (i.e.,
by granting a lender administrative expense priority);

(b) the credit transaction is necessary to preserve the assets of the estate; and

(c) the terms of the transaction are fair, reasonable and adequate, given the
circumstances of the debtor-Debtor and the proposed lender.

See In re Los Angeles Dodgers LLC, 457 B.R. 308, 312 (Bankr. D. Del. 2011); In re Aqua

Assocs., 123 B.R. 192, 195-96 (Bankr. E.D. Pa. 1991) (applying the above factors and holding

that “[o]btaining credit should be permitted not only because it is not available elsewhere, which

could suggest the unsoundness of the basis for the use of the funds generated by credit, but also

because the credit acquired is of significant benefit to the debtor’s estate and the terms of the

proposed loan are within the bounds of reason, irrespective of the inability of the debtor to obtain

comparable credit elsewhere”); In re Ames Dep’t Stores, 115 B.R. 34, 37-39 (Bankr. S.D.N.Y.

1990).

i. Credit Was Not Obtainable on Better Terms

58. To demonstrate that the credit required is not obtainable on an unsecured

basis or on better terms, a debtor need only demonstrate “by a good faith effort that credit was

not available without” the protections of sections 364(c) of the Bankruptcy Code. Bray v.

Shenandoah Fed. Sav. and Loan Ass’n (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir.

1986). Thus, “[t]he statute imposes no duty to seek credit from every possible lender before

concluding that such credit is unavailable.” Id.; see also Ames, 115 B.R. at 40 (holding that

debtor made a reasonable effort to secure financing where it approached four lending institutions,
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was rejected by two, and selected the least onerous financing option from the remaining two

lenders). Moreover, where few lenders are likely to be able and willing to extend the necessary

credit to the debtor, “it would be unrealistic and unnecessary to require [the debtor] to conduct an

exhaustive search for financing.” In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D. Ga.

1988), aff’d sub nom., Anchor Sav. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D. Ga.

1989).

59. As discussed above, to obtain postpetition financing, the Debtor and its

advisors approached numerous sophisticated, commercial entities, including potential strategic

buyers and principal creditors of the Debtor, about providing debtor-in-possession financing in

conjunction with a sale or other restructuring transaction. None of those potential lenders was

willing to make a postpetition loan on an unsecured basis, or on any basis other than pursuant to

priming DIP liens, in an amount necessary for the Debtor’s business operations and other

financing needs. As such, when considering all of the factors, the Debtor concluded that the DIP

Facility was its best financing alternative. The Debtor’s efforts to seek necessary postpetition

financing satisfy the statutory requirements of section 364 of the Bankruptcy Code. See, e.g., In

re 495 Cent. Park Ave. Corp., 136 B.R. 626, 630 (Bankr. S.D.N.Y. 1992) (debtor seeking

financing under section 364(c) of the Bankruptcy Code made acceptable attempt to obtain less

onerous financing by speaking to several lenders that denied the loan request); Ames, 115 B.R. at

40.

ii. The DIP Facility is Necessary to Preserve Assets of the Estate

60. It is essential that the Debtor obtain the financing required to continue,

among other things, the orderly operation of the Debtor’s business and to make certain capital

expenditures and satisfy certain working capital requirements of the Debtor’s business. The DIP

Facility is essential to provide the Debtor’s various stakeholders, including employees, vendors,
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service providers and other key constituencies, with confidence in the Debtor’s ability to

continue operating while it pursues a 363 Sale that will maximize recoveries.

61. The success of this Chapter 11 Case depends, among other things, on

(a) the Debtor’s ability to meet its day-to-day working capital requirements without interruption

or delay and (b) the confidence of the Debtor’s stakeholders. If the proposed DIP Facility is

denied, the Debtor almost certainly will experience business disruptions and the Debtor’s ability

to reorganize will be damaged irreparably. The Debtor would also not be able to run the intended

sale of its assets for the benefit of its creditors. In addition to ensuring that the Debtor can fund

its operations, the requested availability under the DIP Facility will help provide assurances to

the Debtor’s vendors and employees that they will be paid for postpetition services. Approval of

the requested borrowing under the DIP Facility is thus crucial to maximizing the value of the

Debtor’s estate.

iii. The Terms of the DIP Facility Are Fair, Reasonable and Appropriate

62. As discussed above, the terms and conditions of the proposed DIP Facility

are fair and reasonable under the circumstances and are superior to the terms of any alternative

financing available to the Debtor. The interest rates and other covenants negotiated with the DIP

Lenders are reasonable, and the terms of the DIP Facility were highly negotiated. Moreover, the

other terms and conditions of the proposed DIP Facility are similar, or more favorable to the

Debtor, than any other alternative financing available to the Debtor.

iv. Application of the Business Judgment Standard

63. As described above, after appropriate investigation and analysis, the

Debtor’s management has concluded that the DIP Facility provides the best alternative available

in the circumstances of this case. Bankruptcy courts routinely defer to a debtor’s business

judgment on most business decisions, including the decision to borrow money, unless such
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decision is arbitrary and capricious. See In re Trans World Airlines, Inc., 163 B.R. 964, 974

(Bankr. D. Del. 1994) (noting that the interim loan, receivables facility and asset-based facility

were approved because they “reflect[ed] sound and prudent business judgment on the part of

TWA . . . [were] reasonable under the circumstances and in the best interest of TWA and its

creditors”); cf. Group of Inst. Investors v. Chicago Mil. St. P. & Pac. Ry., 318 U.S. 523, 550

(1943) (holding that decisions regarding the rejection or assumption of a lease is left to the

business judgment of the debtor). In fact, “[m]ore exacting scrutiny would slow the

administration of the Debtor’s estate and increase its cost, interfere with the Bankruptcy Code’s

provision for private control of administration of the estate, and threaten the court’s ability to

control a case impartially.” Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311

(5th Cir. 1985).

64. The Debtor has exercised sound business judgment in determining that

this postpetition credit facility is both necessary and appropriate and has satisfied the legal

prerequisites to incur debt under the DIP Facility. The terms of the DIP Facility are fair and

reasonable, and are in the best interests of the Debtor’s estate. The Debtor has reason to believe

that the funds made available through the DIP Facility will be adequate to pay all administrative

expenses due and payable during the postpetition periods and fund the sale of its assets.

Accordingly, the Bankruptcy Court should grant the Debtor authority to enter into the DIP

Facility and obtain funds from the DIP Lenders on the priming secured and administrative

“Super-priority” bases described above, pursuant to section 364(c) of the Bankruptcy Code.

B. Approval of Priming Liens

65. In addition to authorizing financing under section 364(c) of the

Bankruptcy Code, courts also may authorize a debtor to obtain postpetition credit secured by a

lien that is senior or equal in priority to existing liens on the encumbered property, without the
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consent of the existing lien holders, if the debtor cannot otherwise obtain such credit and the

interests of existing lien holders are adequately protected. See 11 U.S.C. § 364(d)(1).

Specifically, section 364(d)(1) of the Bankruptcy Code provides, in relevant part, that a court

may, after notice and a hearing:

[A]uthorize the obtaining of credit or the incurring of debt secured
by a senior or equal lien on property of the estate that is subject to
a lien only if --

(A) the [debtor] is unable to obtain such credit otherwise; and

(B) there is adequate protection of the interest holder of the lien
on the property of the estate on which such senior or equal
lien is proposed to be granted.

11 U.S.C. § 364(d)(1).

66. Here, the DIP Liens prime the liens of the Prepetition Secured

Noteholders. However, because the Prepetition Collateral Agent and the Required Holders have

consented to this treatment, subject to approval of the adequate protection provisions described

in the DIP Loan Agreement, the priming of the prepetition Liens does not violate section

364(d)(1). Accordingly, the adequate protection to be provided to the Prepetition Collateral

Agent, for the benefit of the Secured Noteholders, is fair and reasonable, and is sufficient to

satisfy the standards of sections 363(c) and 364(d) of the Bankruptcy Code.

C. Cash Collateral and Adequate Protection

67. The Prepetition Collateral Agent has consented to the Debtor’s continued

use of Cash Collateral and to the proposed adequate protection described herein. The Prepetition

Collateral Agent, for the benefit of the Prepetition Secured Noteholders, is entitled, under

sections 363(e) and 364(d)(1)(B) of the Bankruptcy Code, to adequate protection of its interest in

the Prepetition Liens, including the Cash Collateral, for the aggregate diminution in the value of

its interest in the Prepetition Collateral, including the Cash Collateral, by reason of, among other
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things, (i) the imposition of the automatic stay under section 362 of the Bankruptcy Code, (ii) the

use of the Secured Noteholders’ Cash Collateral; and (iii) the use, sale or lease of Prepetition

Collateral pursuant to section 363(a) of the Bankruptcy Code. Accordingly, the Debtor has

agreed, subject to the Bankruptcy Court’s approval, to grant to the Prepetition Secured

Noteholders the following adequate protection for any diminution in the value of their respective

interests in the Prepetition Collateral from the Petition Date:

(A) Adequate Protection Liens. Subject to the terms and
conditions set forth in the Interim DIP Order, the Prepetition Collateral Agent, for
the benefit of the Prepetition Secured Noteholders, shall have and is hereby
granted (effective upon the entry of the Interim DIP Order and without the
necessity of the execution of mortgages, deeds of trust, security agreements,
pledge agreements, control agreements, financing statements or otherwise), valid
and fully perfected, security interests in, and liens upon the Collateral, in the same
relative priority and to the same extent, priority, enforceability, unavoidability and
validity applicable to the respective Prepetition Secured Parties’ security interests
and liens in the Pledged Collateral, which Adequate Protection Liens are junior
and subordinate only to (a) the Carve-Out, (b) the DIP Obligations, (c) the DIP
Liens, (d) the Super-priority Claim of the DIP Administrative Agent, and (e) the
Permitted Exceptions.

(B) Super-priority Claims: The Prepetition Collateral Agent,
for the benefit of the Prepetition Secured Noteholders, is hereby granted, subject
to the Carve-Out, an allowed Super-priority Claim junior only to the Super-
priority Claim of the DIP Administrative Agent, the DIP Liens and any Permitted
Exceptions. No cost or expense of administration under sections 105, 503(b) and
507(b) of the Bankruptcy Code shall be senior to, or pari passu with, any Super-
priority Claims, notwithstanding anything to the contrary in the Interim DIP
Order. The Trustee, Prepetition Collateral Agent and the Prepetition Secured
Noteholders shall not receive or retain any payments, property or other amounts
in respect of such Super-priority Claim unless and until the DIP Obligations have
been indefeasibly paid in cash in full.

(C) As further adequate protection, the Debtor shall make
current cash payments payable under the Prepetition Note Documents to the
Trustee or the Prepetition Collateral Agent for all professional fees and expenses
incurred by the Trustee or Prepetition Collateral Agent in connection with
enforcement of the Prepetition Note Documents and the Chapter 11 Case, subject
to the delivery of a Fee Notice (as that term is defined in Paragraph 45 of the
Interim DIP Order).
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Interim DIP Order, at ¶ 22-23.

D. Additional Relief to be Sought at Final Hearing

68. The Debtor also intends to seek the following relief in connection with the

DIP Facility to be approved at the Final Hearing and pursuant to the Final DIP Order:

(A) The DIP Administrative Agent, DIP Lenders and
Prepetition Secured Parties shall not be subject to the equitable doctrine of
“marshaling” or any similar doctrine with respect to the DIP Collateral; and

(B) None of the DIP Loan Agreement, DIP Loan Documents,
nor any other documents related to the transactions contemplated or reference
therein, shall in any way be construed or interpreted to impose or allow the
imposition upon the DIP Administrative Agent, DIP Lenders or Prepetition
Secured Parties any liability for any claims arising from the pre-petition or post-
petition activities of the Debtor in the operation of its business, or in connection
with its Chapter 11 Case.

Interim DIP Order, at ¶¶ 38 and 50.

69. The Debtor submits that the foregoing requested relief is customary for

debtor in possession financings of this nature and should be granted on a final basis pursuant to

the Final DIP Order.

E. Approval of the DIP Facility on an Interim Basis Is Necessary to Prevent Immediate
and Irreparable Harm

70. Bankruptcy Rule 4001(c)(2) governs the procedures for obtaining

authorization to obtain postpetition financing and provides, in relevant part:

The court may commence a final hearing on a motion for authority to obtain
credit no earlier than 14 days after service of the motion. If the motion so
requests, the court may conduct a hearing before such 14 day period expires, but
the court may authorize the obtaining of credit only to the extent necessary to
avoid immediate and irreparable harm to the estate pending a final hearing.

Fed. R. Bankr. P. 4001(c)(2).

71. In examining requests for interim relief under the immediate and

irreparable harm standard, courts apply the same business judgment standard applicable to other
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business decisions. See, e.g., Ames Dep’t Stores, 115 B.R. at 36; Simasko, 47 B.R. at 449. After

the 14-day period, the request for financing is not limited to those amounts necessary to prevent

the destruction of the debtor’s business, and the debtor is entitled to borrow those amounts that it

believes are prudent to the operation of its business. Ames Dep’t Stores, 115 B.R. at 36.

72. Immediate and irreparable harm would result if the relief requested herein

is not granted on an interim basis. As described in detail herein and the First Day Declaration,

the Debtor has an immediate need to obtain access to liquidity to, among other things, continue

to operate is business, maintain key business relationships, make payroll and satisfy other

working capital and operational needs. Funding each of these expenditures is necessary to

preserve and maintain the value of the Debtor’s estate for the benefit of all parties in interest.

73. The crucial importance of a debtor’s ability to secure postpetition

financing repeatedly has been recognized in this district. See, e.g., In re U.S. Concrete, Inc., Case

No. 10-11407 (D.I. 41) (Bankr. D. Del. Apr. 30, 2010); In re Taylor-Wharton Int’l LLC, Case

No. 09-14089 (D.I. 46) (Bankr. D. Del. Nov. 20, 2009); In re Lazy Days’ R.V. Center Inc., Case

No. 09-13911 (D.I. 40) (Bankr. D. Del. Nov. 6, 2009); In re Source Interlink Cos., Case No. 09-

11424 (D.I. 240) (Bankr. D. Del. May 28, 2009); In re EZ Lube, LLC, Case No. 08-13256 (D.I.

144) (Bankr. D. Del. Jan. 14, 2009).

74. Accordingly, the Debtor requests that, pending the Final Hearing, the

Bankruptcy Court schedule an interim hearing as soon after the Petition Date as is practical to

consider the Debtor’s request for authorization to obtain interim financing and the dollar-for-

dollar roll-up during the interim period under the DIP Facility.

F. Good Faith

75. The terms and conditions of the DIP Facility are fair and reasonable and

were negotiated by the parties in good faith and at arms’ length. Therefore, the DIP
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Administrative Agent and the DIP Lenders should be afforded the benefits of section 364(e) of

the Bankruptcy Code to the extent any or all of the provisions of the DIP Facility, or any order of

this Bankruptcy Court pertaining thereto, are hereafter modified, vacated, stayed or terminated

by subsequent order of this or any other court. See Interim DIP Order, at ¶ 41(c).

G. Modification of the Automatic Stay is Warranted

76. The Interim DIP Order provides that the automatic stay provisions under

section 362 of the Bankruptcy Code are vacated and modified to the extent necessary to permit

the DIP Administrative Agent and the DIP Lenders to exercise, upon the occurrence and during

the continuation of any DIP Event of Default, all rights and remedies provided for in the DIP

Loan Agreement, and to take various actions without further order of or application to the

Bankruptcy Court. Interim DIP Order, at ¶ 36. The Interim DIP Order also proposes that the DIP

Lenders must provide the Debtor, any committee and the U.S. Trustee with five (5) Business

Days’ written notice prior to exercising any enforcement rights or remedies after a DIP Event of

Default.

77. Stay modification provisions of this sort are ordinary and usual features of

debtor in possession financing facilities and, in the Debtor’s business judgment, are reasonable

under the present circumstances. Accordingly, the Bankruptcy Court should modify the

automatic stay to the extent contemplated under the DIP Loan Agreement and the proposed

Chapter 11 Orders.

H. Request for Final Hearing

78. Pursuant to Bankruptcy Rules 4001(b)(2) and (c)(2) and Local Rule 4001-

2(c), the Debtor requests that the Bankruptcy Court set a date for the final hearing on or prior to

April 2, 2018, and fix the time and date prior to the final hearing for parties to file objections to

this Motion.
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I. Waiver of Bankruptcy Rules Regarding Notice and Stay of an Order

79. To implement the foregoing successfully, the Debtor seeks a waiver of the

notice requirements under Bankruptcy Rule 6004(a), the twenty-one-day stay provided for by

Bankruptcy Rule 6003(b), and the fourteen-day stay provided for by Bankruptcy Rule 6004(h).

NOTICE

79. Notice of this Motion, the relief requested herein, and the Interim Hearing

has been served by the Debtor on (a) the Office of the United States Trustee for the District of

Delaware; (b) the Debtor’s top thirty (30) unsecured creditors; (c) the DIP Administrative Agent

and its counsel; (d) the DIP Lenders and their counsel; (e) the Trustee and its counsel; (f) the

Prepetition Collateral Agent and its counsel; (g) all other known holders of prepetition liens,

encumbrances or security interests against the Debtor’s property; (h) the Internal Revenue

Service; (i) the Securities and Exchange Commission; (j) the Delaware Secretary of State; (j) the

Delaware Secretary of the Treasury; (k) any party that has requested notice pursuant to

Bankruptcy Rule 2002; and (l) any other party required to be provided notice under Local Rule

9013-1(m). As this Motion is seeking “first day” relief, within two (2) Business Days after entry

of this Interim DIP Order, the Debtor will serve copies of the Motion and this Interim DIP Order

and any order entered in respect to the Motion as required by Local Rule 9013-l(m). Under the

circumstances, notice was sent under Bankruptcy Rules 4001(b), 4001(c) and 4001(d), Local

Bankruptcy Rule 4001-2 and section 102(1) of the Bankruptcy Code in light of the emergency

nature of the interim relief requested in the Motion, and no further notice of the relief sought at

the Interim Hearing and the relief granted herein is necessary or required.

NO PRIOR REQUEST

80. No prior motion for the relief requested herein has been made to this or

any other court.
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WHEREFORE, the Debtor respectfully requests that the Bankruptcy Court (a) enter the

Interim DIP Order, substantially in the form annexed hereto as Exhibit A; and (b) grant to the

Debtor such other and further relief as the Bankruptcy Court may deem proper.

March 12, 2018
Wilmington, Delaware

MORRIS, NICHOLS, ARSHT & TUNNELL LLP

Robert J. Dehney (No. 3578)
Andrew R. Remming (No. 5120)
Jose F. Bibiloni (No. 6261)
1201 N. Market St., 16th Floor
PO Box 1347
Wilmington, DE 19899-1347
Telephone: (302) 658-9200
Facsimile: (302) 658-3989
rdehney@mnat.com
aremming@mnat.com
jbibiloni@mnat.com
- and -

Christopher R. Donoho, III
Christopher R. Bryant
John D. Beck
HOGAN LOVELLS US LLP
875 Third Avenue
New York, NY 10022
Telephone: (212) 918-3000
Facsimile: (212) 918-3100
chris.donoho@hoganlovells.com
christopher.bryant@hoganlovells.com
john.beck@hoganlovells.com

Proposed Counsel for Debtor and Debtor in Possession

/s/ Jose F. Bibiloni
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PROPOSED INTERIM DIP ORDER
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re:  

Orexigen Therapeutics, Inc., 

Debtor.
1

Chapter 11 

Case No. 18-10518 (___) 

INTERIM ORDER (I) APPROVING DEBTOR-IN-POSSESSION FINANCING 

PURSUANT TO 11 U.S.C. §§ 105(a), 362, AND 364 AND FED. R. BANKR. P. 2002, 4001 

AND 9014 AND LOCAL BANKRUPTCY RULE 4001-2; (II) AUTHORIZING USE OF 

CASH COLLATERAL PURSUANT TO 11 U.S.C. §§ 105,  

361, 362 AND 363 OF THE BANKRUPTCY CODE; (III) GRANTING ADEQUATE  

PROTECTION AND SUPER-PRIORITY ADMINISTRATIVE CLAIMS;       

(IV) SCHEDULING A FINAL HEARING; AND (V) GRANTING RELATED RELIEF

Upon consideration of the motion (the “Motion”) of Orexigen Therapeutics, Inc., the 

debtor and debtor-in-possession (the “Debtor”) in the above-captioned Chapter 11 case (the 

“Chapter 11 Case”) pursuant to sections 105(a), 361, 362, 363 and 364 of title 11 of the United 

States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 2002, 4001 and 9014 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Local Rule 4001-2 of 

the Local Bankruptcy Rules for the District of Delaware (the “Local Bankruptcy Rules”), 

seeking, among other things: 

A. Authorization and approval for the Debtor to obtain post-petition financing and

incur the DIP facility (the “DIP Facility”), which includes, (i) the aggregate principal amount of 

not more than $35,000,000 in new borrowings (“New Money Loans”), of which the aggregate 

principal amount of not more than $7,500,000 will be available to the Debtor on an interim basis 

1
 The last four digits of Debtor’s federal tax identification number are (8822). The Debtor’s mailing address for 

purposes of this Chapter 11 Case is 3344 North Torrey Pines Court, Suite 200, La Jolla, CA, 92037. 
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in one or more draws in accordance with the Budget and pursuant to this order (this “Interim DIP 

Order”); (ii) $35,000,000 in aggregate principal amount of Prepetition Secured Notes (as defined 

below), which shall be rolled up (such loans, “Roll-Up Loans,” and together with the New 

Money Loans, the “DIP Loans”) and become DIP Loans hereunder, of which the aggregate 

principal amount of not more than $7,500,000 shall be rolled up on a final basis upon entry of 

and pursuant to this Interim DIP Order in the same amount and at the same as New Money Loans 

are borrowed during the period prior to the entry of the final order (the “Final DIP Order”), and 

the balance of which shall automatically be deemed to have been rolled up in full into the DIP 

Facility and become DIP Loans upon the entry of the Final DIP Order; and (iii) $350,000, 

constituting the Upfront Fee, which shall be approved by this Interim DIP Order and deemed 

fully earned on the Closing Date of the Interim DIP Facility and ratably added to the outstanding 

principal balance of the DIP Loans on such date and constitute additional DIP Loan principal for 

all purposes (the New Money Loans, Roll-Up Loans, and Upfront Fee approved pursuant to this 

Interim DIP Order constituting the “Interim DIP Facility”), all of which shall be on the terms and 

conditions set forth in (a) the Debtor in Possession Credit and Security Agreement dated as of 

March 12, 2018 (as may be amended from time to time, the “DIP Loan Agreement”),
2
 by and 

among the Debtor, as Borrower, Wilmington Trust, National Association, as the DIP 

Administrative Agent (in such capacity, the “DIP Administrative Agent”), and each of the DIP 

Lenders from time to time party thereto (collectively, the “DIP Lenders”), and (b) all other 

financing statements, mortgages, deeds of trust, deeds to secure debt, pledge agreements, 

affidavits, security agreements, fixture filings, assignments, memoranda or other documents, 

instruments or evidences of perfection with respect to the DIP Collateral (as defined below) as 

                                                 
2
 Capitalized terms that are not otherwise defined in this Interim DIP Order have the meanings given to such terms 

in the DIP Loan Agreement, which is attached to the Motion as an exhibit.  
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may be acceptable to the DIP Administrative Agent and the Required DIP Lenders (together with 

the DIP Loan Agreement, the “DIP Loan Documents”); 

B. Authorization, pursuant to section 364(c)(1) of the Bankruptcy Code, to grant to

the DIP Administrative Agent, for the benefit of itself and the DIP Lenders, as security for the 

DIP Obligations, an allowed Super-priority Claim in the Chapter 11 Case, which Super-priority 

Claim is a super-priority, administrative expense claim that has priority over all other 

administrative expenses and other claims against the Debtor in the Chapter 11 Case, including, 

without limitation, any other super-priority claims; 

C. Authorization, pursuant to section 364(c)(2) of the Bankruptcy Code, to grant to

the DIP Administrative Agent, for the benefit of itself and the DIP Lenders, fully-perfected and 

enforceable senior, first priority liens on and security interests in the DIP Collateral, other than 

Avoidance Actions (as defined below) that is not subject to an existing lien;  

D. Effective upon entry of the Final Order, authorization, pursuant to section

364(c)(2) of the Bankruptcy Code, to grant to the DIP Administrative Agent, for the benefit of 

itself and the DIP Lenders, fully-perfected and enforceable, senior, first-priority liens on and 

security interests in all proceeds of Avoidance Actions other than the Excluded Avoidance 

Actions (as defined below); 

E. Authorization, pursuant to section 364(c)(3) of the Bankruptcy Code, to grant to

the DIP Administrative Agent, for the benefit of itself and the DIP Lenders, fully perfected and 

enforceable, junior priority liens on and security interests in all DIP Collateral encumbered by     

(i) a valid, non-avoidable and enforceable Lien that is perfected subsequent to the Petition Date

(as defined below) as permitted by section 546(b) of the Bankruptcy Code and which has priority 

over the Liens securing the Prepetition Secured Notes, or (ii) a valid, non-avoidable and 
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enforceable Lien that was senior to the Liens securing the Prepetition Secured Notes on the 

Petition Date (“collectively, “Permitted Exceptions”), which DIP Liens shall be immediately 

junior to the Liens underlying the Permitted Exceptions and senior to all other Liens on such DIP 

Collateral (including, but not limited to, the Liens securing the Prepetition Secured Notes); 

F. Authorization, pursuant to section 364(d) of the Bankruptcy Code, to grant to the

DIP Administrative Agent, for the benefit of itself and the DIP Lenders, fully perfected, 

enforceable, first priority, priming DIP Liens on all DIP Collateral subject to a Lien as of the 

Petition Date; provided, that such DIP Liens shall be immediately junior to any Liens underlying 

the Permitted Exceptions, but, for the avoidance of doubt, senior to the Liens securing the 

Prepetition Secured Notes. 

G. Authorization of the Debtor to use Cash Collateral (as defined below) in which

the Prepetition Collateral Agent (as defined below) has an interest; 

H. Authorization to grant adequate protection (as may be amended from time to time

with the approval of the Bankruptcy Court, the “Prepetition Secured Notes Protection”) to the 

Prepetition Collateral Agent for the benefit of the Prepetition Secured Parties, for any 

Diminution in Value (defined below) of its Prepetition Collateral, including (i) effective and 

perfected upon the entry of this Interim DIP Order, a security interest in and lien on all DIP 

Collateral which liens and security interests are junior and subordinate only to (a) the Carve-Out 

(as defined below), (b) the DIP Liens, (c) the DIP Obligations, (d) the Super-priority Claim of 

the DIP Administrative Agent, for the benefit of itself and the DIP Lenders, and (e) the Permitted 

Exceptions (“Adequate Protection Liens”), (ii) effective upon the entry of the Final DIP Order, 

an allowed Super-priority Claim, subject to (a) the Carve-Out and (b) junior only to the Super-

priority Claim of the DIP Administrative Agent, and (iii) current cash payments payable under 
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the Prepetition Note Documents to the Trustee (as defined below) or the Prepetition Collateral 

Agent for the benefit of the Prepetition Secured Parties, for all professional fees and expenses 

incurred by the Trustee or Prepetition Collateral Agent in connection with enforcement of the 

Prepetition Note Documents and the Chapter 11 Case; 

I. Pursuant to Bankruptcy Rule 4001, that an interim hearing (the “Interim

Hearing”) on the Motion be held before this Court on or prior to March 13, 2018, to consider 

entry of this Interim DIP Order;  

J. Pursuant to this Interim DIP Order, that this Court schedule a final hearing (the

“Final Hearing”) on or prior to April 2, 2018, to consider entry of the Final DIP Order 

authorizing and approving, on a final basis, all of the relief requested in the Motion and DIP 

Loan Documents, including the full amount of the DIP Facility; and  

K. That the Court grant other related relief.

The Interim Hearing having been held by this Court on March __, 2018, and upon the 

Declaration of Michael Narachi in Support of First Day Relief [Dkt. No. __], the record made by 

the Debtor at the Interim DIP Hearing and the evidence and arguments of counsel, and after due 

deliberation and consideration and sufficient cause appearing therefor; 

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND 

CONCLUSIONS OF LAW:
3

1. Petition Date.  On March 12, 2018 (the “Petition Date”), the Debtor commenced

the Chapter 11 Case by filing a voluntary petition for relief under Chapter 11 of the Bankruptcy 

Code with the United States Bankruptcy Court for the District of Delaware (the “Court”).  The 

3
  The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law 

pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the 

extent that any of the following findings of fact include conclusions of law, they are adopted as such. To the extent 

any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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Debtor is continuing in possession of its property, and operating and managing its business, as 

debtor in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.  No trustee or 

examiner has been appointed in the Chapter 11 Case.  

2. Jurisdiction, Venue and Statutory Predicates.  This Court has jurisdiction over the

Debtor, the Chapter 11 Case, and the persons, entities and property affected hereby pursuant to 

28 U.S.C. §§ 157(b) and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2).  

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  The predicates for 

the relief requested herein are sections 105(a), 361, 362, 363, and 364,  and 507 of the 

Bankruptcy Code; Bankruptcy Rules 4001 and 9014; and Local Bankruptcy Rule 4001-2(b). 

3. Committee Formation.  No official committee of unsecured creditors 

(a “Committee”) has been appointed in the Chapter 11 Case to date.  

4. Notice.  Notice of the Motion, the relief requested therein, and the Interim

Hearing has been served by the Debtor on (a) the Office of the United States Trustee for the 

District of Delaware (the “U.S. Trustee”); (b) the Debtor’s top thirty (30) unsecured creditors; 

(c) the DIP Administrative Agent and its counsel; (d) the DIP Lenders and their counsel; (e) the

Trustee and its counsel; (f) the Prepetition Collateral Agent and its counsel; (g) all other known 

holders of prepetition liens, encumbrances or security interests against the Debtor’s property; 

(h) the Internal Revenue Service; (i) the Securities and Exchange Commission; (j) the Delaware

Secretary of State; (j) the Delaware Secretary of the Treasury; (k) any party that has requested 

notice pursuant to Bankruptcy Rule 2002; and (l) any other party required to be provided notice 

under Local Rule 9013-1(m).  As this Motion is seeking “first day” relief, within two (2) 

Business Days after entry of this Interim DIP Order, the Debtor will serve copies of the Motion 

and this Interim DIP Order and any order entered in respect to the Motion as required by Local 
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Rule 9013-l(m).  Under the circumstances, notice was sent under Bankruptcy Rules 4001(b), 

4001(c) and 4001(d), Local Bankruptcy Rule 4001-2 and section 102(1) of the Bankruptcy Code 

in light of the emergency nature of the interim relief requested in the Motion, and no further 

notice of the relief sought at the Interim Hearing and the relief granted herein is necessary or 

required. 

5. Necessity and Uses of Financing and Cash Collateral.  The DIP Facility and the

Debtor’s use of Cash Collateral will allow the Debtor to continue the operations of its business 

and administer and preserve the value of its estate during the pendency of the Chapter 11 Case.  

$7,500,000 of New Money Loans available under the Interim DIP Facility shall be drawn down 

in their entirety in a single draw and used exclusively to fund the working capital needs of the 

Debtor in accordance with the Budget until the entry of the Final DIP Order.  Upon entry of this 

Interim DIP Order, $7,500,000 of Prepetition Secured Notes shall be automatically deemed to 

have been rolled up on a final basis into the DIP Facility and to constitute Roll-Up Loans and 

DIP Loans hereunder and under the terms of the DIP Loan Agreement.  Entry of this Interim DIP 

Order approving the Interim DIP Facility and the Debtor’s interim use of Cash Collateral will 

benefit the Debtor and its estate and creditors and is necessary to avoid immediate and 

irreparable harm to the Debtor’s creditors and estate.  Therefore, it is in the best interest of the 

Debtor’s creditors and estate to establish the Interim DIP Facility described in the Motion, and as 

contemplated by the DIP Loan Documents, and to authorize the Debtor’s use of Cash Collateral, 

subject to the terms and conditions in the DIP Loan Documents and as set forth in this Interim 

DIP Order. 

6. No Credit Available on Other Terms.  The Debtor is unable to obtain unsecured

credit allowable under sections 503(b)(1), 364(a) or 364(b) of the Bankruptcy Code.  The Debtor 
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is unable to obtain secured credit allowable solely under sections 364(c)(1), 364(c)(2) and 

364(c)(3) of the Bankruptcy Code without granting the DIP Liens to the DIP Administrative 

Agent, for the benefit of itself and the DIP Lenders, and the Super-priority Claim to the DIP 

Administrative Agent, for the benefit of itself and the DIP Lenders, pursuant to sections 364(d) 

and 364(c)(1) of the Bankruptcy Code, under the terms and conditions set forth in the DIP Loan 

Documents and this Interim DIP Order, including, but not limited to, the priming of the 

Prepetition Secured Notes as provided herein.  The Debtor is also unable to obtain financing 

from sources other than the DIP Lenders, or on more favorable terms than those set forth in the 

DIP Loan Documents.  

7. Business Judgment and Good Faith.  The terms and conditions of the Interim DIP 

Facility, as set forth in the DIP Loan Documents, and the use of Cash Collateral, as described in 

the Motion, and as all were set forth at the Interim Hearing, are fair and reasonable, and the entry 

into the Interim DIP Facility on the terms and conditions set forth in the DIP Loan Documents 

represent a sound, prudent exercise of the Debtor’s business judgment consistent with its 

fiduciary duties, and are supported by reasonably equivalent value and fair consideration.  The 

Interim DIP Facility and use of the DIP Collateral and Cash Collateral, were negotiated in good 

faith (as that term is used in section 364(e) of the Bankruptcy Code) and at arm’s length and for 

fair consideration among (a) the Debtor, (b) the DIP Lenders, (c) the DIP Administrative Agent, 

and (d) the Required Holders of the Prepetition Secured Notes.  Accordingly, all of the Debtor’s 

obligations and indebtedness arising under, in respect of, or in connection with the extension of 

the Interim DIP Facility, the DIP Loan Documents, and all fees and other obligations or 

indebtedness owing to the DIP Lenders or DIP Administrative Agent, shall be deemed to have 

been extended by the DIP Administrative Agent and DIP Lenders in good faith (as that term is 
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used in section 364(e) of the Bankruptcy Code), and in express reliance upon the protections 

offered by section 364(e) of the Bankruptcy Code, and shall be entitled to the full protection of 

section 364(e) of the Bankruptcy Code in the event that this Interim DIP Order or any provision 

hereof is vacated, reversed or modified, on appeal or otherwise.   

8. Property of the Estate.  Each item of the DIP Collateral constitutes property of the

estate of the Debtor. 

9. Good Cause.  Good and sufficient cause exists for the entry of this Interim DIP

Order.  The borrowings under the Interim DIP Facility and the Debtor’s use of Cash Collateral 

and the other relief requested in the Motion, are necessary, essential, appropriate and in the best 

interest of the Debtor, its creditors, and its estate, as the borrowings under the Interim DIP 

Facility and access to Cash Collateral will, among other things, provide the Debtor with the 

liquidity necessary to fund the necessary expenses of its business, preserve and maximize the 

value of the Debtor’s estate for the benefit of all creditors through a sale of all or substantially all 

of its assets, and avoid immediate and irreparable harm to the Debtor and its estate, its creditors, 

its business, its employees, and its assets which would result if the Debtor did not have access to 

the Interim DIP Facility and Cash Collateral.   

10. Debtor’s Acknowledgments and Agreements.  Without prejudice to the rights of

any other party and subject to Paragraph 44 of this Interim DIP Order, the Debtor admits, 

stipulates, acknowledges and agrees that: 

(a) Prepetition Secured Notes.  Prior to the Petition Date, the Debtor and U.S.

Bank National Association, as Trustee and Prepetition Collateral Agent for the benefit of the 

Holders of the notes thereunder (the Trustee, Prepetition Collateral Agent and such Holders are 

referred to collectively as the “Prepetition Secured Parties”), entered into that certain Indenture, 
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dated as of March 21, 2016 (as amended, restated, amended and restated, supplemented or 

otherwise modified prior to the Petition Date, the “Indenture”), under which the Debtor issued 

0% Convertible Senior Secured Notes in the aggregate principal amount of up to $165,000,000 

(the “Prepetition Secured Notes”).  The Prepetition Secured Notes, except to as to “Permitted 

Liens” (as defined in the Indenture), are secured by first priority, fully-perfected security 

interests in and liens on all of Debtor’s right, title and interest in, to and under the “Pledged 

Collateral” as defined in the Security Agreement, dated as of March 21, 2016 (as amended, 

restated, amended and restated, supplemented, or otherwise modified prior to the Petition Date, 

the “Prepetition Security Agreement,” and together with the Indenture and the Prepetition 

Secured Notes, the “Prepetition Note Documents”) by and between the Debtor, the Trustee, the 

Collateral Agent, as defined therein (the “Prepetition Collateral Agent”), and the guarantors party 

thereto from time to time, if any.  

(b) Validity and Enforceability.  (i) The Prepetition Note Documents are valid 

and enforceable by the Prepetition Secured Parties against the Debtor and as between the other 

parties thereto, (ii) the Debtor's obligations under the Prepetition Note Documents (the 

“Prepetition Secured Obligations”) constitute legal, valid, binding, and non-avoidable obligations 

of the Debtor and are secured by valid, binding, enforceable, duly perfected first priority liens 

(except as to Permitted Liens) and security interests granted by the Debtor to the Prepetition 

Secured Parties in the Pledged Collateral (as defined in the Security Agreement) in the amount 

and to the extent set forth in the Prepetition Note Documents, including the proceeds derived 

therefrom, and (iii) the Prepetition Secured Parties duly perfected the Liens securing the 

Prepetition Secured Obligations (the “Prepetition Liens”) by, among other things, filing 

financing statements and, where necessary, by possession of relevant instruments, certificates, 
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cash or other property, and all such financing statements were validly executed by, or at the 

direction or with the consent of, authorized representatives of the Debtor.  

(c) No Challenges.  (i) No offsets, recoupments, challenges, objections,

reductions, defenses, impairments, claims, counterclaims, or cross-claims of any kind or nature 

to any of the Prepetition Secured Parties, Prepetition Liens or Prepetition Secured Obligations  

(or to any amounts previously paid to the Prepetition Secured Parties on account thereof or with 

respect thereto) by any person or entity exist, including, without limitation, avoidance, 

disallowance, disgorgement, recharacterization, or subordination (whether equitable, contractual, 

or otherwise) pursuant to the Bankruptcy Code or applicable foreign or domestic law or 

regulation, (ii) the Debtor and its estate have no valid claims, objections, challenges, causes of 

actions, or choses in action, including without limitation, claims of causes of action pursuant to 

sections 502(d), 544, 545, 547, 548, 549, 550, 551, 553(b) or  724(a) of the Bankruptcy Code or 

applicable non-bankruptcy law (collectively, “Avoidance Actions”), against the Prepetition 

Secured Parties or against any of their respective affiliates, agents, attorneys, advisors, 

professionals, officers, managers, members, directors or employees arising out of, based upon or 

related to the Prepetition Liens, Prepetition Secured Obligations or Prepetition Note Documents, 

and (iii) the Debtor irrevocably waives any right to challenge or contest the Prepetition Liens of 

the Prepetition Secured Parties on the Pledged Collateral or the validity or amount of the 

Prepetition Liens, Prepetition Secured Obligations or Prepetition Note Documents, as applicable;  

(d) Cash Collateral.  All of the Debtor’s cash constitutes Cash Collateral or

proceeds of the Pledged Collateral and, therefore, is Cash Collateral of the Prepetition Secured 

Parties.  For purposes of this Interim DIP Order, the term “Cash Collateral” shall be deemed to 

include, without limitation: (x) all “cash collateral” as defined in section 363(a) of the 
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Bankruptcy Code; and (y) all deposits subject to setoff and cash arising from the collection or 

other conversion to cash of property of the Debtor in which the Prepetition Secured Parties assert 

security interests, liens or mortgages, regardless of whether such security interests, liens, or 

mortgages existed as of the Petition Date or arose thereafter pursuant to this Interim DIP Order, 

and whether the property converted to cash existed as of the Petition Date or arose thereafter.    

Based on the foregoing, IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that: 

11. Motion Granted.  The Motion is granted in accordance with the terms and

conditions of this Interim DIP Order.  Any objections to the Motion with respect to entry of this 

Interim DIP Order that have not been withdrawn, waived or settled are hereby denied and 

overruled.   

12. Final Hearing.  The Final Hearing to consider entry of the Final DIP Order will be

held on April __, 2018, prevailing Eastern time.  The Debtor shall, on or before March __, 2018, 

mail a notice of the entry of this Interim DIP Order, together with a copy of this Interim DIP 

Order, to the parties having been given notice of the Interim Hearing, to any party which has 

filed prior to the such date of service a request for notice with the Bankruptcy Court and to 

counsel for any Committee.  Such notice shall constitute adequate notice of the Final Hearing, 

including without limitation, notice that the Debtor will seek approval at the Final Hearing of, 

among other things, (a) the $35,000,000 New Money Loan facility, less the aggregate amount of 

New Money Loans actually borrowed by the Debtor on a final basis pursuant to this Interim DIP 

Order; (b) the $35,000,000 Roll-Up Facility, less the aggregate amount of Roll-Up Loans 

actually deemed borrowed by the Debtor on a final basis pursuant to this Interim DIP Order, 

which shall be rolled up automatically into DIP Loans upon entry of the Final DIP Order; (c) the 

proposed waiver of rights under section 506(c) of the Bankruptcy Code; (d) the proposed 
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findings that the respective Liens of the Prepetition Secured Parties in the Pledged Collateral are 

valid, binding and enforceable, barring any successful challenges to such Liens; (e) the proposed 

restriction on “marshaling” (or the application of any similar doctrine) relating to the DIP 

Administrative Agent, DIP Lenders and/or Prepetition Secured Parties; (f) the waiver under 

section 552(b) of the Bankruptcy Code; and (g) the Carve-Out.  The notice of entry of this 

Interim DIP Order shall state that any party in interest objecting to the DIP Facility, DIP Loan 

Documents or use of Cash Collateral on the terms and conditions set forth therein and herein 

shall file a written objection with the United States Bankruptcy Court Clerk for the District of 

Delaware no later than March _, 2017, at _____ p.m. prevailing Eastern time, which shall be 

served so that the same are received on or before such date and time by: (a) Counsel to 

Wilmington Trust, National Association, as DIP Administrative Agent: (i) Arnold & Porter Kaye 

Scholer LLP, 70 W Madison St. Suite 4200, Chicago, IL 60602, Attn: Tyler Nurnberg, Esq. and 

Alan Glantz, Esq., and (ii) Duane Morris LLP, 222 Delaware Ave., Suite 1600, Wilmington, DE 

19801, Attn: Chris Winter, Esq.; (b) Counsel to certain of the Prepetition Secured Parties: 

(i) Quinn Emanuel Urquhart & Sullivan, LLP, 865 S. Figueroa St., 10
th

 Floor, Los Angeles,

California 90017, Attn: Eric Winston, Esq. and Bennett Murphy, Esq.; and (ii) Whiteford Taylor 

Preston LLP, The Renaissance Center, Suite 500, 405 N. King Street, Wilmington, DE 19801, 

Attn: Chris Samis, Esq. and L. Katherine Good, Esq.; (c) counsel to the Debtor: (i) Hogan 

Lovells US LLP, 875 Third Avenue, New York, New York 10022, Attn: Christopher R. Donoho, 

III, Esq. and Christopher R. Bryant, Esq., and (ii) Morris, Nichols, Arsht & Tunnell LLP, 1201 

N. Market St., 16th Floor, PO Box 1347 Wilmington, DE 19899-1347, Attn: Robert J. Dehney,

Esq.; (d) counsel to the Trustee and Prepetition Collateral Agent: Kelley Drye & Warren LLP, 

101 Park Ave., New York, NY 10178, Attn: James S. Carr, Esq. and Benjamin D. Feder, Esq.; 
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(e) counsel to any Committee as indicated in the docket of the Chapter 11 Case; (f) the U.S.

Trustee, J. Caleb Boggs Federal Building, 844 King Street, Room 5209, Wilmington, Delaware 

19801, Attn: Timothy J. Fox, Jr; and (g) counsel to the 1992 Funds: Brown Rudnick, LLP, 7 

Times Square, New York, NY 10036, Attn: Robert J. Stark, Esq. and Steven B. Levine, Esq.   

13. Authorization of the Interim DIP Facility and DIP Loan Documents.  The Debtor

is hereby authorized, pursuant to the terms of this Interim DIP Order and the DIP Loan 

Documents, to incur the Interim DIP Facility in the aggregate amount of $15,350,000, including 

to (a) borrow funds under the Interim DIP Facility in an aggregate principal amount of not more 

than $7,500,000 in one or more draws in accordance with Initial Budget (as defined below) 

during the period from the date of closing on the Interim DIP Facility following the entry of this 

Interim DIP Order until the date of entry of the Final DIP Order, (b) roll up not more than 

$7,500,000 of Prepetition Secured Notes, on a final basis automatically upon entry of and 

pursuant to this Interim DIP Order, in the same amount and at same time as New Money Loans 

are borrowed by the Debtor during the period from the date of closing on the Interim DIP 

Facility following the entry of this Interim DIP Order until the date of entry of the Final DIP 

Order, and (c) incur the $350,000 Upfront Fee, which shall be deemed fully earned on the 

Closing Date of the Interim DIP Facility and ratably added to the outstanding principal balance 

of the DIP Loans on such date and constitute additional DIP Loan principal for all purposes.  The 

Debtor’s use of borrowings under the DIP Facility and Cash Collateral, subject to the Permitted 

Deviations shall be in accordance with the purposes described herein and the Initial Budget and 

subsequent Budgets approved by the Required DIP Lenders. 

(a) Authorization.  In furtherance of the foregoing and without further

approval of this Court, the Debtor is authorized and directed to perform all acts, to make, execute 
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and deliver all instruments and documents (including, without limitation, the execution or 

recordation of security agreements, mortgages and financing statements) that may be reasonably 

required or necessary for the Debtor’s performance of its obligations under or in connection with 

the Interim DIP Facility and DIP Loan Documents, including, without limitation, (i) the 

execution, delivery and performance of the DIP Loan Documents, any other documents or 

instruments that may be reasonably requested by the DIP Administrative Agent and DIP Lenders 

in connection with the DIP Facility, and any waivers, forbearances, consents or amendments to 

the DIP Loan Documents as the Debtor and the Required DIP Lenders may agree in writing, all 

in accordance with the terms of the DIP Loan Documents and this Interim DIP Order, and                      

(ii) payment of all reasonable fees and expenses of the DIP Administrative Agent and DIP 

Lenders and their respective counsel and other retained professionals as set forth in the DIP Loan 

Documents and Paragraph 47 hereof. 

14. Upon entry of this Interim DIP Order, the DIP Loan Documents shall constitute 

valid, binding and enforceable obligations of the Debtor, enforceable against the Debtor in 

accordance with the terms thereof.  Subject to entry of the Final DIP Order, no obligation, 

payment, transfer or grant of security under the DIP Loan Documents or this Interim DIP Order 

shall be voidable, or recoverable under the Bankruptcy Code (including without limitation, under 

section 502(d) of the Bankruptcy Code) or under any applicable non-bankruptcy law, or subject 

to any defense, reduction, setoff, recoupment or counterclaim and shall survive dismissal of, or 

conversion of the case to a case under Chapter 7 of the Bankruptcy Code 

15. DIP Liens.  As security for and to the extent of the DIP Obligations which are the 

subject of this Interim DIP Order, effective and perfected upon entry of this Interim DIP Order, 

and without the necessity of the execution, recordation of filings of mortgages, deeds of trust, 
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security agreements, control agreements, pledge agreements, financing statements or other 

similar documents, the DIP Liens are hereby granted to the DIP Administrative Agent, for the 

benefit of itself and the DIP Lenders, on all of the Debtor's right, title and interest in and to the 

Designation Rights and all Personal Property, now owned or which may be hereafter acquired by 

the Debtor, including, but not limited to, the following (as more fully set forth in the DIP Loan 

Documents, collectively, the “DIP Collateral”):    

(a) the Collateral;

(b) all funds of the Debtor on deposit from time to time;

(c) all Personal Property (including, but not limited to, all Intellectual

Property); 

(d) all Designation Rights respecting the leases of real property described on

Schedule 3 of the DIP Loan Agreement; and 

(e) all products, proceeds, replacements, substitutions, accessions and

additions of any of the foregoing. 

16. Avoidance Actions.  Subject to entry of the Final DIP Order, the DIP Collateral

will include proceeds of all Avoidance Actions, other than the Excluded Avoidance Actions.
4

17. First Lien on Unencumbered Property.  Pursuant to section 364(c)(2) of the

Bankruptcy Code, the DIP Liens constitute valid, binding, continuing, enforceable, fully-

perfected first priority senior security interests in and liens upon the DIP Collateral (including all 

cash advanced as New Money Loans and all products and proceeds thereof) to the extent not 

subject to valid, perfected, non-avoidable and enforceable Liens in existence as of the Petition 

Date, or valid Liens in existence as of the Petition Date that are perfected subsequent to such date 

4
  Pursuant to the DIP Loan Agreement, “Excluded Avoidance Actions” mean all claims and causes of action 

pursuant to sections 545, 548, 549 and/or 724(a) of the Bankruptcy Code and all proceeds thereof. 
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to the extent permitted by section 546(b) of the Bankruptcy Code, if any; provided that such DIP 

Liens shall be immediately junior to any Liens that are perfected subsequent to the Petition Date 

pursuant to section 546(b) of the Bankruptcy Code to the extent that such Liens otherwise have 

priority over the Liens securing the Prepetition Secured Notes. 

18. Junior Lien on Encumbered Property.  Pursuant to section 364(c)(3) of the 

Bankruptcy Code, the DIP Liens granted pursuant to this Interim DIP Order to the DIP 

Administrative Agent, for the benefit of itself and the DIP Lenders, constitute valid, binding, 

continuing, enforceable, fully-perfected junior priority security interests in and liens upon the 

DIP Collateral, to the extent subject to the Permitted Exceptions;  

19. Priming DIP Liens.   Pursuant to section 364(d) of the Bankruptcy Code, the DIP 

Liens granted pursuant to this Interim DIP Order constitute valid, binding, continuing, 

enforceable, fully perfected, first priority, priming DIP Liens upon the DIP Collateral subject to a 

Lien as of the Petition Date, and which shall be senior to all Liens securing the Existing Primed 

DIP Secured Obligations (including Prepetition Liens) and the Adequate Protection Liens; 

provided, that such DIP Liens shall be immediately junior to any Liens underlying the Permitted 

Exceptions. 

20. Liens Senior to Certain Other Liens.  The DIP Liens granted pursuant to this 

Interim DIP Order to the DIP Administrative Agent, for the benefit of itself and the DIP Lenders, 

shall be senior to and shall not be subject or subordinate to (a) any lien or security interest that is 

avoided and preserved for the benefit of the Debtor and its estate under section 551 of the 

Bankruptcy Code or (b) subject to applicable law, any liens arising after the Petition Date, 

including, without limitation, any liens or security interests granted in favor of any federal, state, 
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municipal or other governmental unit, commission, board or court for any liability of the Debtor 

other than as expressly permitted under the DIP Loan Agreement.  

21. Super-priority Claim.  Pursuant to section 364(c)(1) of the Bankruptcy Code, all 

of the DIP Obligations shall constitute allowed claims against the Debtor with priority over any 

and all administrative expenses and all other claims against the Debtor, including, now or 

hereafter arising, of any kind whatsoever, including without limitation, all administrative 

expenses or claims arising under Sections 105, 326, 328, 330,331, 503(b), 506(c), 507(a), 507(b), 

726, 1113 or 1114 of the Bankruptcy Code (the “DIP Super-priority Claim”) and, for the 

avoidance of doubt, the Super-priority Claim granted as adequate protection in respect to the 

Prepetition Secured Notes hereunder. 

22. Adequate Protection for Prepetition Lien Holders.  In this Interim DIP Order, the 

term “Adequate Protection Liens” shall mean that, subject to the terms and conditions set forth in 

this Interim DIP Order, the Prepetition Collateral Agent, for the benefit of the Holders, shall have 

and is hereby granted (effective upon the entry of this Interim DIP Order and without the 

necessity of the execution of mortgages, deeds of trust, security agreements, pledge agreements, 

control agreements, financing statements or otherwise), valid and fully perfected, security 

interests in, and liens upon all assets of the Debtor, in the same relative priority and to the same 

extent, priority, enforceability, unavoidability and validity applicable to the respective 

Prepetition Secured Parties’ security interests and liens in the Pledged Collateral, which 

Adequate Protection Liens are junior and subordinate only to (a) the Carve-Out, (b) the DIP 

Obligations, (c) the DIP Liens, (d) the Super-priority Claim of the DIP Administrative Agent, 

and (e) the Permitted Exceptions.  
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23. The Prepetition Collateral Agent, for the benefit of the Holders, shall be granted 

the following adequate protection with respect to (a) (i) the priming of the Prepetition Liens 

securing the Prepetition Secured Notes to be effectuated by the DIP Liens and DIP Facility,                  

(ii) the use of the Pledged Collateral (including Cash Collateral), and (iii) all of the other 

transactions contemplated by the DIP Facility; and (b) for any diminution in the value of the 

Prepetition Liens of the Prepetition Collateral Agent, for the benefit of the Holders, whether or 

not such diminution in value results from the sale, lease or use by the Debtor of the Pledged 

Collateral securing the Existing Primed DIP Secured Obligations (including Cash Collateral), the 

priming of the Prepetition Liens securing the Prepetition Secured Notes or the stay of 

enforcement of any Prepetition Lien securing the Prepetition Secured Notes arising from sections 

105 or 362 of the Bankruptcy Code, or otherwise (“Diminution of Value”):   

(a) The Prepetition Secured Parties shall have and are hereby granted the 

Adequate Protection Liens subject to the exceptions and priorities set forth in Paragraph 22 and 

this Paragraph 23 hereof;  

(b) The Prepetition Collateral Agent, for the benefit of the Holders, is hereby 

granted, subject to the Carve-Out, an allowed claim against the Debtor pursuant to section 507(d) 

of the Bankruptcy Code to the extent any Diminution of Value with priority over any and all 

administrative expenses and all other claims against the Debtor, now or hereafter arising, of any 

kind whatsoever, including without limitation, all administrative expenses or claims arising 

under Sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 726, 1113 or 1114 of the 

Bankruptcy Code junior only to the DIP Super-priority Claim, the DIP Liens and any Permitted 

Exceptions. The Trustee, Prepetition Collateral Agent and the Holders shall not receive or retain 
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any payments, property or other amounts in respect of such claim unless and until the DIP 

Obligations have been indefeasibly paid in cash in full; and  

(c) As further adequate protection, the Debtor shall make current cash 

payments payable under the Prepetition Note Documents to the Trustee or the Prepetition 

Collateral Agent for all professional fees and expenses incurred by the Trustee or Prepetition 

Collateral Agent in connection with enforcement of the Prepetition Note Documents and the 

Chapter 11 Case, subject to the delivery of a Fee Notice in the manner set forth in Paragraph 45 

of this Interim DIP Order. 

24. Carve-Out.  All DIP Obligations (and the repayment thereof), Prepetition Secured 

Notes Protection, DIP Liens other liens and security interests, and Super-priority Claims of the 

DIP Administrative Agent and the DIP Lenders securing the DIP Facility and DIP Obligations 

shall be subject to and subordinate to a carve out for payment of (a) all fees required to be paid 

pursuant to 28 U.S.C. § 1930(a)(6) and any fees payable to the Clerk of the Bankruptcy Court 

that are (i) incurred prior to the Maturity Date, and (ii) included in the Budget for the period prior 

to the Maturity Date; plus (b) all fees and expenses of professionals retained by the Debtor and 

any official committee of unsecured creditors or equityholders appointed in the Chapter 11 Case, 

other than ordinary course professionals (“Professionals”) in the Chapter 11 Case that are (i) 

incurred prior to the Maturity Date and which have not been paid prior to the Maturity Date, (ii) 

allowed either prior to or after the Maturity Date, and (iii) included in the amounts scheduled as 

“Restructuring Professional Fees Incurred” in the Budget; plus (c) all fees and expenses of 

Professionals incurred and allowed after the occurrence of the Maturity Date, in an amount not to 

exceed $3,500,000; plus (d) an amount not to exceed $500,000 to fund the Debtor’s costs and 

expenses (other than Professional fees and expenses included in the preceding clause (c)) to 
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conclude the Chapter 11 Case through a plan process, structured or other case dismissal, case 

conversion or otherwise; plus (e) all amounts necessary to fund the Debtor’s “Key Employee 

Retention Plan,” pursuant to the terms attached to the DIP Loan Agreement as Exhibit D (subject 

to and as approved by the Bankruptcy Court, the “KEIP/KERP Term Sheet”); plus (f) an amount 

necessary to fund the Operational Incentive (as defined in the KEIP/KERP Term Sheet) and 

Asset Sale Incentives (as defined in the KEIP/KERP Term Sheet) under the “Key Employee 

Incentive Plan,” equal to one percent (1%) of Asset Sale Proceeds (as defined in the KEIP/KERP 

Term Sheet) generated from a sale of the Debtor’s assets that generated Asset Sale Proceeds of at 

least $40,000,000 and not more than $80,000,000 Term Sheet; plus (g) all fees required to be 

paid pursuant to 28 U.S.C. § 1930(a)(6) and any fees payable to the Clerk of the Bankruptcy 

Court after the Maturity Date.     

25. Payment of Allowed Professional Fees Prior to the Maturity Date.  Any payment 

or reimbursement made prior to the occurrence of the Maturity Date in respect of any allowed 

Professional fees shall not reduce the Carve-Out. 

26. Payment of Carve Out on or After the Maturity Date.  Any payment made on or 

after the occurrence of the Maturity Date in respect of any allowed fees and expenses of 

Professionals shall permanently reduce the Carve-Out on a dollar-for-dollar basis.  Any funding 

of the Carve-Out shall be added to, and made a part of, the DIP Obligations secured by the DIP 

Collateral and shall be otherwise entitled to the protections granted under this Interim DIP Order, 

the DIP Loan Documents, the Bankruptcy Code, and applicable law. 

27. Access to Collateral.  The DIP Administrative Agent, DIP Lenders, Prepetition 

Collateral Agent, and their respective advisors shall be given reasonable access to the collateral 
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securing their respective liens, security interests and claims granted pursuant to this Interim DIP 

Order for purposes of monitoring the business of the Debtor and valuing such collateral.  

28. Reservation of Rights of Prepetition Secured Parties.  Except as expressly 

provided herein, nothing contained in this Interim DIP Order (including, without limitation, the 

authorization of the use of any Cash Collateral) shall impair or modify any rights, claims or 

defenses available in law or equity, to the DIP Administrative Agent, DIP Lenders or Prepetition 

Secured Parties, to assert rights of setoff or other rights with respect thereto as permitted by 

applicable law (or the right of the Debtor to contest such assertion). 

29. Perfection of DIP Liens and Adequate Protection Liens.  The automatic stay 

imposed under section 362(a) of the Bankruptcy Code is hereby vacated and modified to the 

extent necessary to permit the Debtor to grant the DIP Liens to the DIP Lenders and the 

Adequate Protection Liens to the Prepetition Secured Parties contemplated by the DIP Loan 

Documents and this Interim DIP Order, including, but not limited to, the right to seek additional 

or different adequate protection. 

30. The DIP Liens and Adequate Protection Liens granted pursuant to the DIP Loan 

Documents and this Interim DIP Order shall constitute valid, enforceable and fully perfected 

security interests and liens, and the DIP Administrative Agent, DIP Lenders and the Prepetition 

Secured Parties shall not be required to file or serve financing statements, notices of lien or 

similar instruments which otherwise may be required under federal, state or local law in any 

jurisdiction, or take any action, including taking possession, to validate and perfect such security 

interests and liens; and the failure by the Debtor to execute any documentation relating to the 

DIP Liens or Adequate Protection Liens shall in no way affect the validity, enforceability, 

perfection or relative priority of such security interests and liens.  The DIP Administrative Agent, 
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DIP Lenders and Prepetition Secured Parties are hereby authorized, but not required, to file or 

record financing statements, trademark filings, copyright filings, mortgages, deeds of trust, or 

notices of lien or similar instruments in any jurisdiction, or take any other action in order to 

validate and perfect the liens and security interests granted to them hereunder.  Whether or not 

the DIP Administrative Agent, DIP Lenders or Prepetition Secured Parties shall, in their sole 

discretion, choose to file any of the foregoing or otherwise confirm perfection of the liens and 

security interests granted to them under the DIP Loan Documents and this Interim DIP Order, 

such liens and security interests shall be deemed valid, perfected, allowed, enforceable, 

nonavoidable and not subject to challenge, dispute or subordination, at the time and as of the date 

of entry of this Interim DIP Order.  The DIP Administrative Agent, DIP Lenders, and the 

Prepetition Secured Parties, without any further consent of any party, are authorized to take, 

execute and deliver such instruments (in each case without representation or warranty of any 

kind) to enable the DIP Administrative Agent (for the benefit of itself and the DIP Lenders), the 

DIP Lenders, and Prepetition Secured Parties to further validate, perfect, preserve and enforce 

the DIP Liens, and the Debtor shall cooperate with any reasonable requests of such parties to 

facilitate any of the foregoing. 

31. A certified copy of this Interim DIP Order may be filed with or recorded in filing 

or recording offices in addition to or in lieu of such financing statements, mortgages, notices of 

lien or similar instruments, and all filing offices are hereby authorized to accept such certified 

copy of this Interim DIP Order for filing and recording.  

32. Budget.  Attached hereto as Exhibit A is the initial Budget (the “Initial Budget”), 

which has been approved by the Required DIP Lenders.  All references to the Budget in this 

Interim DIP Order and the DIP Loan Agreement shall mean as the same is subject to the 
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Permitted Deviations (as defined below). Commencing on the Wednesday of the fourth (4th) 

week following the Petition Date, the Debtor shall deliver to the DIP Administrative Agent no 

less frequently than once every two (2) weeks an updated budget (each a “Proposed Budget”) 

reflecting weekly cash flow forecasts of receipts and disbursements for such Budget period (in 

substantially the same format as the prior monthly cash flow forecast of receipts and 

disbursements), in the manner and with the accompanying information set forth in the DIP Loan 

Agreement. Each Proposed Budget shall be subject to review and approval by the Required DIP 

Lenders before being deemed an approved Budget.  Three (3) Business Days after delivery of a 

Proposed Budget, unless the DIP Administrative Agent or Required DIP Lenders delivers a 

written, good faith, objection to the Debtor (a “Proposed Budget Objection”) setting forth 

specific objections to the Proposed Budget, such Proposed Budget shall be deemed approved by 

the Required DIP Lenders and shall become the new Budget.  If the DIP Administrative Agent or 

the Required DIP Lenders shall have timely delivered a Proposed Budget Objection to the 

Debtor, the prior approved Budget shall continue in place and the Parties shall negotiate in good 

faith to resolve the objections set forth in the Proposed Budget Objection.  Upon resolution of the 

objections set forth in the Proposed Budget Objection, such Proposed Budget shall become the 

new Budget.     

33. Compliance with the Budget shall be tested for the first week and each subsequent 

week on a cumulative basis beginning on March 12, 2018.  During each Budget Test Period, the 

Debtor will not permit (a) the actual aggregate amount of Net Receipts collected to be less than, 

in the first Budget Test Period, beginning on Monday of the first week following the Petition 

Date, and for all subsequent Budget Test Periods, to be less than 85% of the aggregate budgeted 

amount for such Budget Test Period set forth in the Budget and each previous Budget Test 
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Period set forth in the Budget (“Net Receipt Permitted Deviation”); provided that the DIP 

Administrative Agent, at the direction of the Required DIP Lenders, may authorize the Debtor in 

writing to exceed the Net Receipt Permitted Deviation for any Budget Test Period; or (b) the 

actual aggregate amount of disbursements set forth in the Budget to be more than 115% of the 

aggregate budgeted amount for such Budget Test Period set forth in the Budget and each 

previous Budget Test Period set forth in the Budget (excluding the fees and expenses of the DIP 

Administrative Agent and DIP Lenders that are required to be reimbursed under certain  

provisions of the DIP Loan Agreement) (the “Disbursements Permitted Deviation”, and together 

with the Net Receipt Permitted Deviation, “Permitted Deviations”); provided that the DIP 

Administrative Agent, at the direction of the Required DIP Lenders, may authorize the Debtor in 

writing to exceed the Disbursements Permitted Deviation for any Budget Test Period.  The 

Debtor shall deliver a weekly Reconciliation Report to the DIP Administrative Agent in 

accordance with the DIP Loan Agreement. In addition, the Debtor shall notify the DIP 

Administrative Agent as soon as reasonably practicable if the Debtor anticipates that it will 

violate the Permitted Deviation in any respect for any Budget Test Period. All other provisions 

related to the Budget as set forth in the DIP Loan Agreement shall be adhered to by the Debtor. 

34. Budget Covenants. 

(a) Except as provided in the DIP Loan Agreement or this Interim DIP Order, 

or as approved by the DIP Administrative Agent at the direction of the Required DIP Lenders, 

the Debtor shall not, directly or indirectly, (i) use any proceeds of the DIP Loans in a manner or 

for a purpose other than those consistent with the DIP Loan Agreement and this Interim DIP 

Order; or (ii) permit a disbursement causing any deviation from the Budget other than Permitted 

Deviations. 
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(b) Prior to the occurrence of a DIP Event of Default, the Debtor shall be 

permitted to pay fees and expenses of Professionals solely to the extent that such fees and 

expenses are in accordance with the Budget and authorized to be paid under sections 330 and 

331 of the Bankruptcy Code (other than any Professionals whose fees are not subject to such 

provisions) pursuant to an order of the Court, as the same may be due and payable.  Upon the 

occurrence of a DIP Event of Default, the right of the Debtor to pay professional fees and 

expenses shall terminate, other than as provided with respect to the Carve-Out. 

35. Termination.  Subject to the terms and conditions set forth in this Interim DIP 

Order, the Debtor is authorized to use the proceeds of the Interim DIP Facility and the Cash 

Collateral in the amounts set forth in the Initial Budget, subject to Permitted Deviations, through 

the earlier to occur of (a) the date that is thirty (30) calendar days after the date of entry of this 

Interim DIP Order (unless such date is extended by the Required DIP Lenders), and (b) entry of 

the Final DIP Order.  

36. Remedies; Termination of DIP Facility and Use of Cash Collateral.  Following 

five (5) Business Days’ notice of a DIP Event of Default to the Debtor, any Committee, and the 

Office of the U.S. Trustee, unless such DIP Event of Default is cured within such time or an 

order of the Bankruptcy Court is entered to the contrary, the DIP Administrative Agent and the 

DIP Lenders shall have relief from the automatic stay to exercise remedies under the DIP Loan 

Documents, the Chapter 11 Orders, and applicable law.  In addition, following five (5) Business 

Days’ notice of a DIP Event of Default to the Debtor, any Committee, and the Office of the U.S. 

Trustee and continuing during the pendency of such DIP Event of Default, unless such DIP 

Event of Default is cured within such time or an order of the Bankruptcy Court is entered to the 

contrary, without limitation of any of the remedies set forth in the DIP Loan Agreement and the 
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other DIP Loan Documents, the Debtor shall have no right to use or seek to use any Cash 

Collateral in which the DIP Administrative Agent, DIP Lenders, or Prepetition Secured Parties 

has an interest, other than in connection with funding and/or reserving amounts to fund the 

Carve-Out, or to request further DIP Loans. Subject to the terms and conditions set forth in this 

Interim DIP Order, the Debtor is authorized to use the proceeds of the Interim DIP Facility and 

the Cash Collateral of the Prepetition Secured Parties solely for the purposes set forth in the DIP 

Loan Documents, in accordance with the Initial Budget, and in accordance with any subsequent 

approved Budget, including, without limitation, to fund and/or reserve amounts to fund the 

Carve-Out.  

37. Asset Dispositions.  Promptly upon, but in no event more than two (2) Business 

Days after, receipt by the Debtor of net cash proceeds from any asset disposition of DIP 

Collateral, the Debtor shall prepay the DIP Obligations in an amount equal to 100% of the net 

cash proceeds so received, provided that the Debtor shall not sell assets outside the ordinary 

course of business unless such sale is approved by the Required DIP Lenders in their sole 

discretion and by the Bankruptcy Court. Promptly upon, but in no event more than two (2) 

Business Days after, receipt by Orexigen Therapeutics Ireland Limited (“Orexigen Ireland”) of 

net cash proceeds from any disposition of assets of Orexigen Ireland, then (a) Orexigen Ireland 

shall, or the Debtor shall cause Orexigen Ireland to, apply 100% of the net cash proceeds so 

received to repay intercompany debt owing from Orexigen Ireland to the Debtor (“Loan 

Repayment Funds”), and (b) promptly upon receipt by the Debtor of the Loan Repayment Funds, 

but in no event more than two (2) business days thereafter, the Debtor shall prepay the DIP 

Obligations in an amount equal to 100% of the Loan Repayment Funds; provided that the 

Orexigen Ireland shall not sell assets outside the ordinary course of business unless such sale is 
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approved by the Required DIP Lenders in their sole discretion.  It shall be a condition to the 

Closing that the Orexigen Ireland and the Debtor shall have entered into an agreement, in the 

form attached as an exhibit to the DIP Loan Agreement, to be effective as of the Closing Date 

and naming the DIP Administrative Agent, for the benefit of itself and the DIP Lenders, as a 

third-party beneficiary of such agreement, requiring that any sale of assets outside the ordinary 

course of business by Orexigen Ireland shall be for cash, except as may be approved by the 

Required DIP Lenders in writing, and containing other terms respecting any such sale and the 

application of Loan Repayment Funds as set forth herein (the “Orexigen Ireland Letter”).  The 

Court shall not permit the Debtor to incur any additional post-petition financing unless such full 

outstanding balance of the DIP Obligations are immediately repaid from the proceeds or such 

financing.    

38. Marshaling. Subject to entry of the Final DIP Order, in no event shall the DIP 

Administrative Agent, DIP Lenders or Prepetition Secured Parties be subject to the equitable 

doctrine of “marshaling” or any similar doctrine with respect to the DIP Collateral or any part 

thereof. 

39. Section 552(b).  Subject to entry of the Final DIP Order, the DIP Lenders and 

Prepetition Secured Parties are entitled to all of the rights and benefits of section 552(b)(1) of the 

Bankruptcy Code and the “equities of the case” exception therein shall not apply. 

40. Proofs of Claim.  The DIP Administrative Agent, the DIP Lenders, and the 

Prepetition Secured Parties, may, but shall not be required to file proofs of claim in the Chapter 

11 Case or any successor case and any order entered by the Court in relation to the establishment 

of procedures to file proofs or a bar date in the Chapter 11 Case or any successor case shall, or 

shall be deemed to, so provide.   
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41. Preservation of Rights Granted Under this Interim DIP Order.

(a) Except as otherwise set forth herein, no claim or Lien having a priority

senior to or pari passu with those granted by this Interim DIP Order to the DIP Administrative 

Agent and DIP Lenders or to the Prepetition Secured Parties, respectively, shall be granted or 

allowed while any portion of the Interim DIP Facility (or any refinancing thereof), the New 

Money Loan Commitments, the DIP Obligations which are the subject of this Interim DIP Order, 

or the Prepetition Secured Notes Protections remain outstanding, and the DIP Liens and the 

Adequate Protection Liens shall not be (a) subject or junior to any lien or security interest that is 

avoided and preserved for the benefit of the Debtor’s estate under section 551 of the Bankruptcy 

Code or (b) subordinated to or made pari passu with any other lien or security interest, whether 

under section 364(d) of the Bankruptcy Code or otherwise.  

(b) To the extent permitted by applicable law, if an order dismissing the

Chapter 11 Case under section 1112 of the Bankruptcy Code or otherwise is at any time entered, 

such order shall provide (in accordance with sections 105 and 349 of the Bankruptcy Code), to 

the fullest extent permitted by law, that (a) the DIP Liens, Adequate Protection Liens, and Super-

priority Claims pursuant to this Interim DIP Order shall continue in full force and effect and shall 

maintain their relative priorities as provided in this Interim DIP Order until all DIP Obligations 

and Prepetition Secured Notes Protections shall have been paid and satisfied in full and that such 

DIP Liens, Adequate Protection Liens and Super-priority Claims, shall, notwithstanding such 

dismissal, remain binding on all parties in interest and (b) this Court shall retain jurisdiction, 

notwithstanding such dismissal, for the purposes of enforcing the claims, liens and security 

interests referred to and provided for in this Interim DIP Order. 
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(c) If any or all of the provisions of this Interim DIP Order are hereafter

reversed, modified, vacated or stayed, such reversal, stay, modification or vacation shall not 

affect (a) the validity of any DIP Obligations or the Debtor's obligation to provide the Prepetition 

Secured Notes Protection incurred prior to the effective date of such reversal, stay, modification 

or vacation or (b) the validity or enforceability of any lien or priority authorized or created 

hereby or pursuant to the DIP Loan Documents, with respect to any DIP Obligations or with 

respect to the Prepetition Secured Notes Protection.  Notwithstanding any such reversal, stay, 

modification or vacation, any use of Cash Collateral, or DIP Obligations or Prepetition Secured 

Notes Protection incurred by the Debtor prior to the effective date of such reversal, stay, 

modification or vacation shall be governed in all respects by the original provisions of this 

Interim DIP Order, and the DIP Administrative Agent, DIP Lenders and Prepetition Secured 

Parties shall be entitled to all the rights, remedies, privileges and benefits granted in section 

364(e) of the Bankruptcy Code, this Interim DIP Order and pursuant to the DIP Loan Documents 

with respect to all uses of Cash Collateral, DIP Obligations and Prepetition Secured Notes 

Protection.  

(d) Except as expressly provided in this Interim DIP Order or in the DIP Loan

Documents, the DIP Liens, Adequate Protection Liens, Super-priority Claims and all other rights 

and remedies of the DIP Administrative Agent, the DIP Lenders and the Prepetition Secured 

Parties granted by the provisions of this Interim DIP Order and the DIP Loan Documents, as 

applicable, shall survive, and shall not be modified, impaired or discharged by (a) the entry of an 

order converting the Chapter 11 Case to a case under chapter 7 of the Bankruptcy Code, 

dismissing the Chapter 11 Case, or (b) the entry of an order confirming a plan of reorganization 

in the Chapter 11 Case and, pursuant to section 1141(d)(4) of the Bankruptcy Code, the Debtor 
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waives any discharge as to any remaining DIP Obligations.  The terms and provisions of this 

Interim DIP Order and the DIP Loan Documents shall continue in this Chapter 11 Case or in any 

superseding chapter 7 case under the Bankruptcy Code, and the DIP Liens, Adequate Protection 

Liens and Super-priority Claims and all other rights and remedies of the DIP Administrative 

Agent, DIP Lenders and Prepetition Secured Parties granted pursuant to this Interim DIP Order 

or DIP Loan Documents, as applicable, shall continue in full force and effect. 

42. Effect of Stipulations on Third Parties.  The agreements, stipulations and

findings contained in this Interim DIP Order shall be binding upon all parties in interest in 

this Chapter 11 Case, including, but not limited to, the Debtor and any Committee, if 

appointed, except to the extent that (a) a party in interest with standing, has timely 

commenced an adversary proceeding or contested matter asserting any claims or causes of 

action against the Prepetition Secured Parties, objecting to the Prepetition Secured Parties’ 

claims or liens, or challenging any of the admissions set forth in Paragraph 10 of this 

Interim DIP Order (a “Challenge”) no later than the earlier of (the “Challenge Period”)     

(i) 75 days from the date of entry of this Interim DIP Order with respect to parties in

interest other than the Committee, or (ii) 60 days from the date of formation of the 

Committee with respect to the Committee, and (b) the Court has ruled in favor of the party 

who  timely commenced such Challenge.  If no such Challenge is timely commenced within 

the Challenge Period, (a) all of the admissions in Paragraph 10 of this Interim DIP Order 

shall be binding and preclusive on the Debtor and its estate and its respective creditors, the 

Committee (if any), equity holders, and all other parties in interest in this Chapter 11 Case, 

(b) the claims of the Prepetition Secured Parties shall constitute allowed claims for all

purposes in this Chapter 11 Case and any subsequent chapter 7 case, (c) the Prepetition 
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Liens shall be deemed legal, valid, binding, perfected and otherwise unavoidable, (d) the 

Prepetition Liens and Prepetition Secured Obligations shall not be subject to 

subordination, counterclaims, set-off, defense, avoidance or any other or further challenge 

by any party in interest seeking to exercise the rights of the Debtor’s estate, including, 

without limitation, any successor thereto, and (e) as a result of the foregoing, the 

repayment of any Prepetition Secured Obligations (including, but not limited to, by means 

of the Roll-Up Loans) in accordance with the terms of this Interim DIP Order and the 

Prepetition Note Documents shall constitute an indefeasible payment and shall be final and 

binding for all purposes.  If any such Challenge is timely commenced within the Challenge 

Period, the agreements, stipulations and findings contained in Paragraph 10 of this Interim 

DIP Order shall nonetheless remain binding and preclusive on the Debtor and its estate 

and its creditors, the Committee (if any), equity holders, and all other parties in interest in 

this Chapter 11 Case, except to the extent that such findings or admissions were expressly 

and successfully disputed in such Challenge.  Nothing in this Interim DIP Order confers on 

any Person, including, but not limited to any Committee, standing or authority to pursue 

any cause of action belonging to the Debtor or its estate, including without limitation, 

claims and defenses with respect to the Prepetition Secured Obligations.   

43. Limitations on Use of DIP Facility Proceeds and Cash Collateral.

Notwithstanding anything in this Interim DIP Order or in any other order by this Court to the 

contrary, no portion of the Cash Collateral or other cash, if any, the DIP Facility, the DIP 

Collateral or the Carve-Out may be used: (a) for any purpose that is prohibited under the 

Bankruptcy Code or the Chapter 11 Order; (b) to finance in any way: (i) any adversary action, 

contested matter, suit, arbitration, proceeding, application, motion, objection or other Litigation 
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of any type adverse to the interests of any or all of the DIP Administrative Agent, the DIP 

Lenders, the Trustee, or the Holders or their respective rights and remedies under DIP Loan 

Documents, this Interim DIP Order, the Final DIP Order or the Prepetition Note Documents, or 

(ii) any other action which with the giving of notice or passing of time would result in a DIP

Event of Default under the DIP Loan Documents; (c) for the payment of fees, expenses, interest 

or principal under the Prepetition Note Documents (other than the inclusion of the Roll-Up 

Loans in the DIP Loan Facility and the permitted adequate protection payments as set forth in 

Section 8.7 of the DIP Loan Agreement); (d) to make any distribution under a plan of 

reorganization in the Chapter 11 Case; (e) to make any payment in settlement of any claim, 

action or proceeding, before any court, arbitrator or other governmental body without the prior 

written consent of the Required DIP Lenders; and/or (f) for any purpose or in any manner not 

approved in the Budget or by the Required DIP Lenders. 

44. Rights to Credit Bid.  The DIP Administrative Agent, at the direction of the

Required DIP Lenders,  and the DIP Lenders shall have the right to (a) credit bid and in such 

manner purchase (either directly or through one or more acquisition vehicles) all or any portion 

of the DIP Collateral at any sale thereof conducted under the provisions of the Bankruptcy Code, 

including under section 363 of the Bankruptcy Code or any similar laws in any other 

jurisdictions to which the Debtor is subject, or (b) credit bid and in such manner purchase (either 

directly or through one or more acquisition vehicles) all or any portion of the DIP Collateral at 

any other sale or foreclosure conducted by the DIP Administrative Agent (whether by judicial 

action or otherwise) in accordance with applicable Law, and shall have standing with respect to 

all aspects of any such sales or hearings related thereto.  Subject to payment in full in cash of the 

DIP Obligations, the Prepetition Collateral Agent (upon the direction of the Required Holders) 
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may credit bid all or any portion of the Pledged Collateral that is subject to a senior lien in favor 

of the Prepetition Collateral Agent (for the benefit of the Holders) offered for sale in accordance 

with the procedures set forth herein and in the DIP Loan Agreement. 

45. Reimbursement of Fees and Expenses.  The Debtor shall reimburse the DIP

Administrative Agent and DIP Lenders for all of their reasonable costs, fees, charges and 

expenses incurred in connection with the DIP Facility, DIP Loan Documents and the Chapter 11 

Case (including, without limitation, the reasonable fees and expenses of their attorneys 

(including counsel for certain Prepetition Secured Parties, Quinn Emanuel Urquhart & Sullivan, 

LLP and Whiteford Taylor Preston LLC, and counsel for the 1992 Funds, Brown Rudnick LLP) 

and financial advisors), as set forth in the DIP Loan Agreement.  A copy of any invoice 

submitted by the DIP Administrative Agent or DIP Lenders to the Debtor shall be delivered 

simultaneously to the U.S. Trustee and counsel to any Committee (the “Fee Notice”). Such 

invoices may be redacted to preserve any applicable privilege or work product doctrine and shall 

not be required to contain specific time entries.  None of such costs, fees, charges and expenses 

shall be subject to Court approval or required to be recorded or maintained in accordance with 

the United States Trustee guidelines relating to compensation and reimbursement of expenses 

and no recipient of any such payment shall be required to file any interim or final fee application 

with the Court.  Subject to the Debtor, any Committee, or the U.S. Trustee filing a written 

objection with this Court to any such fees and expenses within fourteen (14) days after receipt of 

the Fee Notice, the Debtor shall pay promptly such invoice in accordance with this Interim DIP 

Order and DIP Loan Agreement.  To the extent a timely filed objection is filed by the Debtor, 

any Committee, or the U.S. Trustee, the Debtor (a) shall pay such portion of the fees and 
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expenses to which no objection is interposed and (b) shall pay any remaining fees and expenses 

as ordered by the Bankruptcy Court (or upon withdrawal or resolution of the objection).   

46. Order Governs.   In the event of any inconsistency between the provisions of this

Interim DIP Order and the Motion, DIP Loan Documents and/or Prepetition Note Documents, 

the provisions of this Interim DIP Order shall govern and control.  

47. Enforceability.   This Interim DIP Order shall constitute findings of fact and 

conclusions of law and shall take effect and be fully enforceable nunc pro tunc to the Petition 

Date immediately upon entry hereof.  Notwithstanding Bankruptcy Rules 6004(h), 6006(d), 

7062, or 9014 of the Bankruptcy Rules or any other Bankruptcy Rule, or Rule 62(a) of the 

Federal Rules of Civil Procedure, this Interim DIP Order shall be immediately effective and 

enforceable upon its entity and there shall be no stay of execution or effectiveness of this Interim 

DIP Order. 

48. Binding Effect; Successors and Assigns. The DIP Loan Documents and the

provisions of this Interim DIP Order, including, subject to entry of the Final DIP Order, all 

agreements, stipulations and findings herein (subject to Paragraph 44 of this Interim DIP Order) 

shall be binding upon all parties in interest in the Chapter 11 Case, including, without limitation, 

the DIP Administrative Agent, DIP Lenders, the Prepetition Secured Parties, any Committee and 

the Debtor and its successors and assigns (including any estate representative or any chapter 7 or 

chapter 11 trustee hereinafter appointed or elected for the estate of the Debtor) and shall inure to 

the benefit of the DIP Administrative Agent, the DIP Lenders, the Prepetition Secured Parties 

and the Debtor and its successors and assigns; provided, however, that the DIP Lenders and the 

Prepetition Secured Parties shall have no obligation to permit the use of Cash Collateral or 
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extend any financing, as the case may be, to any trustee or similar responsible person appointed 

for the estate of any Debtor 

49. Limitation on Charging Expenses Against Collateral.  Subject to and effective

only upon entry of the Final DIP Order granting such relief, no expenses of administration of the 

Chapter 11 Case or any future proceeding that may result therefrom, including liquidation in 

bankruptcy or other proceedings under the Bankruptcy Code, shall be charged against or 

recovered from the DIP Collateral pursuant to section 506(c) of the Bankruptcy Code or any 

similar principle of law. 

50. Exculpation.  Nothing in this Interim DIP Order, the DIP Loan Documents, or any

other documents related to the transactions contemplated hereby or thereby shall in any way be 

construed or interpreted to impose or allow the imposition upon the DIP Administrative Agent, 

DIP Lenders or Prepetition Secured Parties any liability for any claims arising from the pre-

petition or post-petition activities of the Debtor in the operation of its business, or in connection 

with its Chapter 11 Case. 

51. No Third-Party Beneficiary.  Except as explicitly set forth herein, no rights are

created hereunder for the benefit of any third-party, any creditor or any direct, indirect or 

incidental beneficiary.    

52. Waiver.  Effective upon entry of the Final DIP Order, no person or entity shall be

entitled, directly or indirectly, to, except as expressly provided by Paragraph 24 of this Interim 

DIP Order with respect to the Carve-Out, charge or recover from the Collateral, whether by 

operation of section 506(c) of Bankruptcy Code, sections 105 or 552(b) of Bankruptcy Code, or 

otherwise, or direct the exercise of remedies or seek (whether by order of this Court or 

otherwise) to marshal or otherwise control the disposition of Collateral or property after a DIP 
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Event of Default under the DIP Loan Documents, or termination or breach under the DIP Loan 

Documents.  

53. In determining to make any loan under the DIP Loan Agreement or in exercising

any rights or remedies as and when permitted pursuant to this Final DIP Order or the DIP Loan 

Documents, the DIP Administrative Agent and the DIP Lenders shall not be deemed to be in 

control of the operations of the Debtor or to be acting as a “responsible person” or “owner or 

operator” with respect to the operation or management of the Debtor (as such terms, or any 

similar terms, are used in the United States Comprehensive Environmental Response, 

Compensation and Liability Act, 29 U.S.C. § 9601 et seq., as amended, or any similar federal or 

state statute). 

54. Retention of Jurisdiction.  The Bankruptcy Court shall retain jurisdiction to

enforce the provisions of the DIP Loan Documents and this Interim DIP Order and the rights of 

the parties set forth therein and herein, including with respect to the Professional Fee Account, 

and this retention of jurisdiction shall survive the confirmation and consummation of any 

Chapter 11 plan for the Debtor notwithstanding the terms or provisions of any such Chapter 11 

plan or order confirming such Chapter 11 plan or any order dismissing or closing the Chapter 11 

Case.  

Dated: March __, 2018 

Wilmington, Delaware 

UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT A 

INITIAL BUDGET 

[ATTACHED] 
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Draft - Subject to Material Change

Orexigen Therapeutics, Inc. Errors
DIP Cash Flow Forecast (USD) 0
$ in 000s

Post Post Post Post Post
Forecast Forecast Forecast Forecast Forecast 3/16 - 4/13

Week Ended 3/16/2018 3/23/2018 3/30/2018 4/6/2018 4/13/2018 Total

Forecast Week 1 2 3 4 5

Operating Cash Flow

Receipts

Operating Receipts 741$ 1,159$ 1,724$ 3,075$ 2,297$ 8,997$
Miscellaneous Receipts - - - - - -

Total Receipts 741$ 1,159$ 1,724$ 3,075$ 2,297$ 8,997$

Disbursements

Payroll & Benefits / Contractors (1,626)$ (301)$ (983)$ (214)$ (1,782)$ (4,905)$
Inventory (1,461) - - - - (1,461)
Manufacturing and Logistics (362) (181) (131) (37) (137) (847)
Gross to Net Disbursements (2,982) (1,572) (2,038) (1,727) (1,727) (10,047)
Marketing / Commercial Operations (7,661) (74) (5,941) (75) (75) (13,826)
Ordinary Course Professionals (300) (191) (191) (133) (133) (948)
Rent / Facilities / Equipment (25) (5) (5) (134) (4) (173)
Insurance - - - (76) - (76)
IT / Utilities (71) (30) (30) (24) (24) (179)
Regulatory and Compliance (236) (3) (3) (175) (5) (423)
Other G&A (192) (33) (33) (450) (25) (733)

Total Operating Disbursements (14,915)$ (2,391)$ (9,354)$ (3,045)$ (3,912)$ (33,617)$

Operating Cash Flow (14,174)$ (1,231)$ (7,631)$ 31$ (1,615)$ (24,621)$

Restructuring Costs

DIP Loan Interest and Fees (50)$ -$ -$ -$ (40)$ (90)$
Restructuring Professional Fees - - - (998) - (998)

Total Restructuring Costs (50)$ -$ -$ (998)$ (40)$ (1,088)$

Net Cash Flow (14,224)$ (1,231)$ (7,631)$ (967)$ (1,655)$ (25,708)$

Beginning Cash Balance 21,160$ 6,936$ 5,705$ 3,000$ 3,000$ 21,160$
Net Cash Flow (14,224) (1,231) (7,631) (967) (1,655) (25,708)
DIP Draw - - 4,926 967 1,655 7,548

Ending Cash Balance (maintain $3.0m min) 6,936$ 5,705$ 3,000$ 3,000$ 3,000$ 3,000$

DIP Loan Balance
Opening DIP Balance -$ 350$ 350$ 5,276$ 6,243$ -$
DIP Draw 350 - 4,926 967 1,655 7,898

Ending DIP Loan Balance 350$ 350$ 5,276$ 6,243$ 7,898$ 7,898$

DIP Loan Availability 35,000$ 35,000$ 30,074$ 29,107$ 27,452$ 27,452$

1 of 1
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EXHIBIT B

DIP LOAN AGREEMENT
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DEBTOR IN POSSESSION CREDIT AND SECURITY AGREEMENT 

dated as of March 12, 2018 

by and among 

OREXIGEN THERAPEUTICS, INC. 

as Borrower, 

and 

WILMINGTON TRUST, NATIONAL ASSOCIATION, 

as DIP Administrative Agent,  

and  

the DIP Lenders Party Hereto  
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DEBTOR IN POSSESSION CREDIT AND SECURITY AGREEMENT 

THIS DEBTOR IN POSSESSION CREDIT AND SECURITY AGREEMENT (as the same 

may be amended, supplemented, restated or otherwise modified from time to time, this “Agreement”) is 

dated as of March 12, 2018, by and among OREXIGEN THERAPEUTICS, INC., a Delaware 

corporation, as the borrower (the “Borrower”), WILMINGTON TRUST, NATIONAL 

ASSOCIATION (“Wilmington Trust”), as agent (in such capacity, including any successor thereto in 

such capacity, the “DIP Administrative Agent”), and each of the lenders party hereto and listed on 

Schedule 1(A), and any Person who becomes a lender hereto after the date hereof (each a “DIP Lender”, 

and collectively, the “the DIP Lenders”). The Borrower, the DIP Administrative Agent, and the DIP 

Lenders are sometimes referred to herein individually as a “Party” and collectively as “Parties” to this 

Agreement. 

RECITALS 

WHEREAS, on the date hereof (the “Petition Date”), the Borrower filed a voluntary petition for 

relief under Chapter 11 of the Bankruptcy Code (the “Chapter 11 Case,” Case No. __) in the United 

States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) and is continuing to 

operate its businesses and manage its properties as a debtor and a debtor in possession under sections 

1107 and 1108 of the Bankruptcy Code. 

WHEREAS, the Borrower is a party to that certain Indenture, dated as of March 21, 2016 (as 

amended from time to time, the “Prepetition Indenture”), among the Borrower, as borrower, and U.S. 

Bank National Association, as indenture trustee (the “Prepetition Trustee”) and collateral agent (the 

“Prepetition Collateral Agent”), pursuant to which the Borrower issued $165,000,000 in principal 

amount of secured notes (the “Prepetition Secured Notes”).  The Borrower, the Prepetition Guarantors, 

and Prepetition Collateral Agent are parties to that certain Security Agreement dated as of March 21, 

2016 (the “Prepetition Security Agreement”).  The DIP Lenders are beneficial Holders (as defined in 

the Prepetition Indenture) of the Prepetition Secured Notes in the amounts set forth in Schedule 1(B). The 

Prepetition Indenture, the Prepetition Security Agreement and all instruments and documents executed at 

any time in connection therewith, shall be referred collectively as the “Prepetition Note Documents.”   

WHEREAS, the Borrower has requested that the DIP Lenders enter into this Agreement to 

provide the Borrower with a debtor-in-possession credit facility in the principal amount of up to 

$70,000,000, and the DIP Lenders have agreed to provide the debtor-in-possession credit facility to the 

Borrower subject to, and on the terms and conditions of, (i) this Agreement, (ii) the Chapter 11 Orders (as 

defined below), when entered, and (iii) sections 364(c)(1), 364(c)(2), 364(c)(3) and 364(d) of the 

Bankruptcy Code.  

NOW, THEREFORE, in consideration of the premises and the agreements, provisions and 

covenants herein contained, the Borrower, the DIP Lenders and the DIP Administrative Agent agree as 

follows: 

AGREEMENT 

ARTICLE 1 - DEFINITIONS 

Section 1.1 Certain Defined Terms.  In addition to the terms defined elsewhere in this 

Agreement, for all purposes of this Agreement, the following terms have the following meanings: 

“363 Sale” means a sale of all or substantially all of the Borrower’s assets as approved by the 363 

Sale Order. 
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“363 Sale Milestones” shall have the meaning given to such term in Section 5.3. 

“363 Sale Order” means an order entered by the Bankruptcy Court approving the 363 Sale, 

which order shall be reasonably satisfactory to the DIP Administrative Agent and the Required DIP 

Lenders.  

“Additional Funding Amount” shall have the meaning given to such term in Section 2.15.  

“Adequate Protection Liens” shall have the meaning given to such term in Section 8.7(a). 

“Administrative Questionnaire” means an Administrative Questionnaire in the form of Exhibit 

E or another form reasonably acceptable to the DIP Administrative Agent. 

“Affiliate” means, with respect to any Person, (a) any Person that directly or indirectly controls 

such Person, (b) any Person which is controlled by or is under common control with such controlling 

Person, and (c) each of such Person’s (other than, with respect to any DIP Lender, any DIP Lender’s) 

officers or directors (or Persons functioning in substantially similar roles) and the spouses, parents, 

descendants and siblings of such officers, directors or other Persons.  As used in this definition, the term 

“control” of a Person means the possession, directly or indirectly, of the power to vote five percent (5%) 

or more of any class of voting securities of such Person or to direct or cause the direction of the 

management or policies of such Person, whether through the ownership of voting securities, by contract 

or otherwise. 

“Agent Parties” shall have the meaning given to such term in Section 12.1(d).  

“Agreed Covenants” means except for such exceptions expressly approved by the Required DIP 

Lenders in writing, the following covenants (i) from the Prepetition Indenture: 4.02 (Maintenance of 

Office or Agency), 4.03 (Appointments to Fill Vacancies in Trustee’s Office),  4.05 (Maintenance of 

Existence and Maintenance of Properties), 4.07 (Stay Extension and Usury Laws), 4.09 (Further 

Instruments and Acts), 4.11 (Tax Matters), 4.12 (Limitation on the Incurrence of Additional 

Indebtedness) (provided that the DIP Facility shall be “Permitted Indebtedness” thereunder), 4.13 

(Limitations on the Prepayments, Etc. of Indebtedness) (provided that the any payments made with 

respect to the DIP Facility or as approved by the Bankruptcy Court with the consent of the Required DIP 

Lenders shall not be subject to such provision), 4.14 (Restricted Payments), 4.15 (Asset Sales) (provided 

that the 363 Sale or any other sale approved by the Bankruptcy Court with the consent of the Required 

DIP Lenders shall not be subject to such provision ), 4.16 (Conduct of Business), 4.17 (Liens) (provided 

that the DIP Facility and the Liens and Super-priority Claims granted in connection with the DIP Facility 

shall not be subject to such provision), 4.18 (Limitation on Certain Restrictions on Subsidiaries) 

(provided that the DIP Facility and the Liens and Super-priority Claims granted in connection with the 

DIP Facility shall not be subject to such provision), 4.19 (Covenant to Guarantee Obligations and Give 

Security), 4.20 (Maintenance of Insurance), 4.21 (Notes to Rank Senior) (provided that the DIP Facility 

and the Liens and Super-priority Claims granted in connection with the DIP Facility shall not be subject 

to such provision), 4.22 (Impairment of Security Interest) (provided that the DIP Facility and the Liens 

and Super-priority Claims granted in connection with the DIP Facility shall not be subject to such 

provision), 4.23 (Security Interests; Further Assurances and Post-Closing Covenants) (provided that the 

DIP Facility and the Liens and Super-priority Claims granted in connection with the DIP Facility shall 

not be subject to such provision); and (ii) from the Prepetition Security Agreement: Sections 4.1 (Title; 

Consent), 4.2 (Validity of Security Interest), 4.3 (Defense of Claims) (provided that the DIP Facility and 

the Liens and Super-priority Claims granted in connection with the DIP Facility shall not be subject to 

such provision), 4.5 (Chief Executive Office; Change of Name; Jurisdiction of Organization, etc.), 4.6 

(Due Authorization and Issuance), and 4.7 (Pledged Collateral) (provided that the DIP Facility and the 
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Liens and Super-priority Claims granted in connection with the DIP Facility shall not be subject to such 

provision).          

“Agreement” shall have the meaning given to such term in the preamble. 

“Applicable Law” means as to any Person, all applicable Laws binding upon such Person or to 

which such a Person is subject. 

“Applicable Percentage” means, with respect to any DIP Lender at any time, fraction (expressed 

as a percentage) (carried out to the second decimal place) (a) the numerator of which is the sum of (i) the 

outstanding principal amount of such DIP Lender’s DIP Loans at such time and (ii) such DIP Lender’s 

New Money Loan Commitment at such time and (b) the denominator of which is the sum (i) the 

aggregate outstanding principal amount of all DIP Loans at such time and (ii) the aggregate amount of all 

New Money Loan Commitments outstanding at such time.  As to each DIP Lender, if the commitment of 

each DIP Lender to make DIP Loans has been terminated pursuant to Section 2.1, 2.9, 2.13 or Section 9.2 

or if the New Money Loan Commitments have expired, then the Applicable Percentage of each DIP 

Lender shall be determined based on the Applicable Percentage of such DIP Lender most recently in 

effect, giving effect to any subsequent assignments.  The initial Applicable Percentage of each DIP 

Lender is set forth opposite the name of such DIP Lender on Schedule 1(B) or in the Assignment and 

Assumption pursuant to which such DIP Lender becomes a party hereto, as applicable. 

“Asset Sale Incentives” shall have the meaning given to such term in the KEIP/KERP Term 

Sheet. 

 “Asset Sale Proceeds” shall have the meaning given to such term in the KEIP/KERP Term 

Sheet. 

“Assignee” shall have the meaning given to such term in Section 12.15(b). 

“Assignment and Assumption” means an assignment and assumption entered into by a DIP 

Lender and an assignee of such DIP Lender under Section 12.15(b) (with the consent of any party whose 

consent is required by Section 12.15(b)), in substantially the form of Exhibit F or any other form 

approved by the DIP Administrative Agent. 

“Auction” means an auction of all or substantially all of the Borrower’s assets to be held in 

accordance with the Bidding Procedures and Bidding Procedures Order. 

“Availability Period” means the period during which DIP Loans shall be available hereunder, 

which period shall commence on the Closing Date and end on the Maturity Date, and which availability 

shall be subject to all of the terms and conditions of this Agreement and the Chapter 11 Orders, including 

that no DIP Event of Default has occurred and is continuing, 

“Avoidance Actions” means all valid claims, objections, challenges, causes of actions, or choses 

in action, including without limitation, claims of causes of action pursuant to sections 502(d), 544, 545, 

547, 548, 549, 550, 551, 553(b) or 724(a) of the Bankruptcy Code or applicable non-Bankruptcy Law. 

“Bankruptcy Case” means the voluntary Chapter 11 case to be filed by the Borrower in the 

Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) on or around March 12, 2018.  

“Bankruptcy Code” means Title 11 of the United States Code entitled “Bankruptcy”, as the 

same may be amended, modified or supplemented from time to time, and any successor statute thereto. 
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“Bid Deadline” shall have the meaning given to such term in Section 5.3(c).  

“Bidding Procedures” means the bidding procedures governing the 363 Sale, as approved by the 

Bankruptcy Court pursuant to the Bidding Procedures Order and any other order of the Bankruptcy Court 

affecting the 363 Sale. 

“Bidding Procedures Order” means an order of the Bankruptcy Court approving the Bidding 

Procedures for the 363 Sale, scheduling the date for an Auction of all or substantially all of the 

Borrower’s assets, scheduling the hearing to consider approval of the 363 Sale, establishing related 

objection and other deadlines, and approving related notices and forms, in form and substance satisfactory 

to the DIP Administrative Agent and the Required DIP Lenders.     

“Borrower” shall have the meaning given to such term in the preamble. 

“Borrower Materials” shall have the meaning given to such term in Section 12.1(e).  

“Budget” means (i) the initial budget projecting operations for the ensuing thirteen (13) week 

period, including cash flow, forecasts of receipts, and disbursements, attached hereto as Exhibit A, and 

(ii) each weekly subsequent thirteen (13) week cash flow forecast of receipts and disbursements (in 

substantially the same format as the prior monthly cash flow forecast of receipts and disbursements) 

submitted by the Borrower to the DIP Administrative Agent no less frequently than once every two (2) 

weeks commencing on the Wednesday of the fourth (4
th
) week following the Petition Date. All references 

herein to the “Budget” shall mean as it is subject to the Net Receipt Permitted Deviation and the 

Disbursements Permitted Deviation. 

“Budget Test Period” means each week, commencing on the Petition Date, during which the 

Borrower’s compliance with each Budget shall be tested in accordance with terms of this Agreement and 

the Chapter 11 Orders. 

   “Business Day” means (i) any day except a Saturday, Sunday or other day on which either the 

New York Stock Exchange is closed, or on which commercial banks in New York are authorized by law 

to close and (ii) with respect to all notices, determinations, fundings and payments in connection with the 

LIBO Rate or any Loans, the term “Business Day” shall mean any day which is a Business Day described 

in clause (i) and which is also a day for trading by and between banks in Dollar deposits in the London 

interbank market. 

  “Carve-Out” means all DIP Obligations (and the repayment thereof), Prepetition Secured Notes 

Protection, DIP Liens other liens and security interests, and Super-priority Claims of the DIP 

Administrative Agent and the DIP Lenders securing the DIP Facility and DIP Obligations shall be subject 

to and subordinate to a carve out for payment of (a) all fees required to be paid pursuant to 28 U.S.C. § 

1930(a)(6) and any fees payable to the Clerk of the Bankruptcy Court that are (i) incurred prior to the 

Maturity Date, and (ii) included in the Budget for the period prior to the Maturity Date; plus (b) all fees 

and expenses of Professionals that are (i) incurred prior to the Maturity Date and which have not been 

paid prior to the Maturity Date, (ii) allowed either prior to or after the Maturity Date, and (iii) included in 

the amounts scheduled as “Restructuring Professional Fees Incurred” in the Budget; plus (c) all fees and 

expenses of Professionals incurred and allowed after the occurrence of the Maturity Date, in an amount 

not to exceed $3,500,000; plus (d) an amount not to exceed $500,000 to fund the Borrower's costs and 

expenses (other than Professional fees and expenses included in the preceding clause (c)) to conclude the 

Chapter 11 Case through a plan process, structured or other case dismissal, case conversion or otherwise; 

plus (e) all amounts necessary to fund the Borrower’s “Key Employee Retention Plan,” pursuant to the 

KEIP/KERP Term Sheet (subject to and as approved by the Bankruptcy Court); plus (f) an amount 
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necessary to fund the Operational Incentive (as defined in the KEIP/KERP Term Sheet) and Asset Sale 

Incentives (as defined in the KEIP/KERP Term Sheet) under the “Key Employee Incentive Plan,” equal 

to one percent (1%) of Asset Sale Proceeds (as defined in the KEIP/KERP Term Sheet) generated from a 

sale of the Borrower’s assets that generated Asset Sale Proceeds of at least $40,000,000 and not more 

than $80,000,000, pursuant to the KEIP/KERP Term Sheet (subject to and as approved by the Bankruptcy 

Court); plus (g) all fees required to be paid pursuant to 28 U.S.C. § 1930(a)(6) and any fees payable to the 

Clerk of the Bankruptcy Court after the Maturity Date. 

“Cash Collateral” shall have the meaning given to such term in section 363(a) of the Bankruptcy 

Code. 

“Casualty Event” means, with respect to any property (including any interest in property) of the 

Borrower, any loss of, damage to, destruction of, or condemnation or other taking of, such property for 

which Borrower receives insurance proceeds, proceeds of a condemnation award or other compensation. 

“Change in Control” means any of the following events: (a) any Person or two or more Persons 

acting in concert shall have acquired beneficial ownership, directly or indirectly, of, or shall have 

acquired by contract or otherwise, or shall have entered into a contract or arrangement that, upon 

consummation, will result in its or their acquisition of or control over, voting stock of the Borrower (or 

other securities convertible into such voting stock) representing twenty percent (20%) or more of the 

combined voting power of all voting stock of the Borrower, or (b) the occurrence of a “Change in 

Control” or terms of similar import under any document or instrument governing or relating to Debt of or 

equity in such Person. As used herein, “beneficial ownership” shall have the meaning provided in Rule 

13d-3 of the SEC under the Securities Exchange Act of 1934. 

 “Change in Law” means the occurrence, after the date of this Agreement, of any of the 

following: (a) the adoption or taking effect of any law, rule, regulation or treaty, (b) any change in any 

law, rule, regulation or treaty or in the administration, interpretation, implementation or application 

thereof by any Governmental Authority or (c) the making or issuance of any request, rule, guideline or 

directive (whether or not having the force of law) by any Governmental Authority; provided that 

notwithstanding anything herein to the contrary, (x) the Dodd-Frank Wall Street Reform and Consumer 

Protection Act and all requests, rules, guidelines or directives thereunder or issued in connection 

therewith and (y) all requests, rules, guidelines or directives promulgated by the Bank for International 

Settlements, the Basel Committee on Banking Supervision (or any successor or similar authority) or the 

United States or foreign regulatory authorities, in each case pursuant to Basel III, shall in each case be 

deemed to be a “Change in Law”, regardless of the date enacted, adopted or issued. 

“Chapter 11 Case” shall have the meaning given to such term in the recitals.  

“Chapter 11 Orders” means, collectively, the Interim DIP Order and, once entered by the 

Bankruptcy Court, the Final DIP Order, as the same may be amended, modified or otherwise 

supplemented from time to time in compliance with this Agreement. 

“Closing Date” means the date on or about the Interim DIP Order Entry Date on which the 

specified portion of the New Money Loan Commitments is made available for borrowings under the DIP 

Facility, which shall be no later than three (3) Business Days after the Interim DIP Order Entry Date, 

subject to satisfaction (or waiver by the Required DIP Lenders and the DIP Administrative Agent) of the 

applicable conditions precedent set forth herein. 

 “Collateral” means all real and personal property of the Borrower and its estate of any kind or 

nature whatsoever, tangible or mixed, now existing or hereafter acquired or created, whether existing 
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before or arising after the commencement of the Bankruptcy Case, including: (a) Accounts; (b) money of 

every kind; (c) Intellectual Property; (d) Chattel Paper; (e) Commercial Tort Claims; (f) Deposit 

Accounts; (g) Documents: (h) Electronic Chattel Paper; (i) Equipment; (j) Fixtures; (k) General 

Intangibles; (l) Goods; (m) Instruments; (n) Inventory; (o) Investment Property; (p) Letter-of-Credit 

Rights; (q) Payment Intangibles; (r) Promissory Notes; (s) Securities Entitlements; (t) Securities 

Accounts; (u) Software; (v) Supporting Obligations; (w) Tangible Chattel Paper; (x) all other personal 

property not otherwise described in clauses (a) through (w) above; and (y) all accessions to, substitutions 

and replacements for and proceeds and products of the foregoing, together with all books and records, 

customer lists, credit files, computer files, programs, printouts and other computer materials and records 

related thereto and any General Intangibles at any time evidencing or relating to any of the foregoing and 

all collateral security and guarantees given by any Person with respect to any of the foregoing.  

Notwithstanding the foregoing, the term “Collateral” and the component definitions thereof shall not 

include and, this Agreement shall not, at any time, constitute a grant of security interest in (i) the 

Excluded Capital Stock  (as defined in the Prepetition Indenture) or (ii) any Excluded Avoidance Actions.  

For avoidance of doubt “Collateral” includes all Pledged Collateral under the Prepetition Security 

Agreement.    

“Communications” shall have the meaning given to such term in Section 12.1(d). 

“Debt” of a Person means at any date, without duplication, (a) all obligations of such Person for 

borrowed money, (b) all obligations of such Person evidenced by bonds, debentures, notes or other 

similar instruments, (c) all obligations of such Person to pay the deferred purchase price of property or 

services, except trade accounts payable arising and paid on a timely basis and in the Ordinary Course of 

Business, (d) all capital leases of such Person, (e) all non-contingent obligations of such Person to 

reimburse any bank or other Person in respect of amounts paid under a letter of credit, banker’s 

acceptance or similar instrument, (f) all equity securities of such Person subject to repurchase or 

redemption other than at the sole option of such Person, (g) all obligations secured by a Lien on any asset 

of such Person, whether or not such obligation is otherwise an obligation of such Person, (h) “earnouts”, 

purchase price adjustments, profit sharing arrangements, deferred purchase money amounts and similar 

payment obligations or continuing obligations of any nature of such Person arising out of purchase and 

sale contracts, (i) all Debt of others guaranteed by such Person, (j) off-balance sheet liabilities and/or 

pension plan or multiemployer plan liabilities of such Person, (k) obligations arising under non-compete 

agreements, and (l) obligations arising under bonus, deferred compensation, incentive compensation or 

similar arrangements, other than those arising in the Ordinary Course of Business.  Without duplication of 

any of the foregoing, Debt of the Borrower shall include the DIP Loans.  

“Debtor Party” means, collectively, the Borrower, the Prepetition Guarantors, and each 

corporation, partnership, limited partnership, limited liability company or other legal entity whose consent 

or authorization is required for the Borrower to enter into, and perform its obligations under, this DIP 

Facility or the Prepetition Secured Notes.  

“Default” means the occurrence or existence of any event, circumstance, state of facts or 

condition which, but for the giving of any required notice, the expiration of any applicable grace or cure 

period or the satisfaction of any other condition precedent, would constitute a DIP Event of Default 

hereunder. 

“Defaulting DIP Lender” shall have the meaning given to such term in Section 2.15.  

 “Deficiency” means, with respect to the Budget, if at any time the projected disbursements of the 

Borrower for any Budget Test Period exceeds (i) the projected net receipts to be collected for the Budget 

Test Period and (ii) the remaining availability of the New Money Loan Commitments. 
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“Deposit Account” means a “deposit account” (as defined in Article 9 of the UCC), an 

investment account, or other account in which funds are held or invested for credit to or for the benefit of 

the Borrower. 

“Designation Rights” means, with respect to any Real Property Lease, the sole, exclusive, and 

continuing right to select, identify and designate a Real Property Lease shall be either: (i) rejected or       

(ii) assumed and assigned in connection with a 363 Sale or otherwise, including, without limitation, to 

whom it shall be assigned (including (a) which may be a purchaser or a purchaser's Affiliate in a 363 

Sale, or (b) any designated assignment to a third party which may, at the election of the Required DIP 

Lenders, involve a consensual agreement with such third party to waive its claims and terminate the Real 

Property Lease in lieu of assigning it), and, as to which the Borrower, upon such election, shall take such 

actions as may be reasonably required to effectuate such termination. 

“DIP Administrative Agent” shall have the meaning given to such term in the preamble. 

“DIP Administrative Agent Account” means the account designated from time to time in 

writing as the “DIP Administrative Agent Account” by the DIP Administrative Agent to the other parties 

hereto.  

“DIP Collateral” shall have the meaning given to such term in Section 8.1.   

“DIP Event of Default” shall have the meaning given to such term in Section 9.1.  

“DIP Facility” shall have the meaning given to such term in Section 2.1. 

“DIP Lender” and “DIP Lenders” have the meanings given to such term in the preamble.   

“DIP Lender Note” shall have the meaning given to such term in Section 2.3. 

“DIP Liens” shall have the meaning given to such term in Section 8.1. 

“DIP Loans” means, collectively, all New Money Loans and Roll-Up Loans.   

“DIP Loan Documents” means this Agreement, any DIP Lender Notes, the Security Documents, 

the Fee Letter and all other documents, instruments and agreements related to the DIP Obligations and 

heretofore executed, executed concurrently herewith or executed at any time and from time to time 

hereafter, as any or all of the same may be amended, supplemented, restated or otherwise modified from 

time to time.   

“DIP Loan Transfer” shall have the meaning given to such term in Section 12.15(b). 

“DIP Obligations” means the Borrower’s agreement to the prompt payment in full when due 

(whether at stated maturity, by acceleration or otherwise, including amounts that would become due but 

for the operation of the automatic stay) of all obligations and all fees, indemnification payments, premium 

and other amounts whatsoever, whether direct or indirect, absolute or contingent, now or hereafter from 

time to time owing or existing to the DIP Lenders or the DIP Administrative Agent under this DIP 

Facility or any of the DIP Loan Documents, including all interest, fees, premium and expenses accrued or 

incurred subsequent to the commencement of any bankruptcy or insolvency proceeding with respect to 

the Borrower, whether or not such interest, fees, premium or expenses are enforceable or allowed as a 

claim in such proceeding. 
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“DIP Secured Parties” means, collectively, the DIP Administrative Agent and the DIP Lenders.  

“Disbursements Permitted Deviation” shall have the meaning given to such term in Section 

4.2(b).  

“Dollars” or “$” means the lawful currency of the United States of America. 

“Eligible Subscriber” means a Person who beneficially owns (or whose affiliates beneficially 

own) Prepetition Secured Notes issued under the Prepetition Indenture who (x) is (or derives its interest 

from) a legal owner of Prepetition Notes in which such Eligible Subscriber (or its designated Affiliate 

(including funds under common management)) owns a beneficial interest and has executed this 

Agreement and (y) commits to fund its portion of the New Money Loans in the amount of its New Money 

Loan Commitment set forth on Schedule 1(A) or set forth on the Assignment and Assumption pursuant to 

which it became a party hereto. 

“Excluded Avoidance Actions” shall mean all claims and causes of action pursuant to sections 

545, 548, 549 and 724(a) of the Bankruptcy Code and all proceeds thereof. 

“Excluded Taxes” means any of the following Taxes imposed on or with respect to a Recipient 

or required to be withheld or deducted from a payment to a Recipient, (a) Taxes imposed on or measured 

by net income (however denominated), franchise Taxes, and branch profits Taxes, in each case, 

(i) imposed as a result of such Recipient being organized under the laws of, or having its principal office 

or, in the case of any DIP Lender, its applicable lending office located in, the jurisdiction imposing such 

Tax (or any political subdivision thereof) or (ii) that are Other Connection Taxes, (b) in the case of a DIP 

Lender, U.S. federal
 
withholding Taxes imposed on amounts payable to or for the account of such DIP 

Lender with respect to an applicable interest in a DIP Loan or New Money Loan Commitment pursuant to 

a law in effect on the date on which (i) such DIP Lender acquires such interest in the DIP Loan or New 

Money Loan Commitment, or (ii) such DIP Lender changes its lending office, except in each case to the 

extent that, pursuant to Section 2.17, amounts with respect to such Taxes were payable either to such DIP 

Lender's assignor immediately before such DIP Lender became a party hereto or to such DIP Lender 

immediately before it changed its lending office, (c) Taxes attributable to such Recipient’s failure to 

comply with Section 2.17(g) and (d) any withholding Taxes imposed under FATCA.  It is understood and 

agreed, for the avoidance of doubt, that any U.S.  Federal withholding tax imposed on a Foreign Lender 

(including an assignee or participant) as a result of a Change in Law or regulation or interpretation thereof 

occurring after the time such Foreign Lender became a party to this Agreement shall not be an Excluded 

Tax. 

“Existing Primed DIP Secured Obligations” means the pre-petition obligations and Liens 

securing the Prepetition Secured Notes and other pre-petition secured obligations of the Borrower 

including foreign exchange, currency and interest rate hedged obligations. 

“Extraordinary Receipt” means any cash in excess of $125,000 received by or paid to or for the 

account of the Borrower not in the Ordinary Course of Business, including, tax refunds, pension plan 

reversions, proceeds of insurance, condemnation awards (and payments in lieu thereof), indemnity 

payments (including in connection with any acquisition) and any purchase price adjustments (including in 

connection with any acquisition). 

“FATCA” means sections 1471 through 1474 of the Internal Revenue Code of 1986, as of the 

date of this Agreement (or any amended or successor version that is substantively comparable and not 

materially more onerous to comply with), any current or future regulations or official interpretations 

thereof, any agreements entered into pursuant to section 1471(b)(1) of the Internal Revenue Code of 1986 
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and any fiscal or regulatory legislation, rules or practices adopted pursuant to any intergovernmental 

agreement, treaty or convention among Governmental Authorities and implementing such sections of the 

Internal Revenue Code of 1986. 

“Fee Letter” means that certain Fee Letter, dated as of the date hereof, between the Borrower and 

the DIP Administrative Agent. 

“Final DIP Order” means an order of the Bankruptcy Court, satisfactory to the DIP 

Administrative Agent and the Required DIP Lenders in their sole discretion, approving the DIP Loan 

Documents and granting the Super-priority Claim status and Liens described in Article 8 on a final basis, 

which Final DIP Order (i) shall have been entered upon an application or motion of the Borrower 

satisfactory in form and substance to DIP Administrative Agent and the Required DIP Lenders in all 

material respects, on such prior notice to such Parties as may in each case be entitled to notice under the 

Bankruptcy Code, (ii) shall be in full force and effect, and (iii) shall not have been stayed, reversed, 

modified or amended in any respect; and, if the Final DIP Order is the subject of a pending appeal in any 

respect, neither the making of any DIP Loan nor the performance by the Borrower of any of its 

obligations hereunder or under any of the other the DIP Loan Documents or under any other instrument or 

agreement related thereto shall be the subject of a presently effective stay pending appeal. 

 “Final DIP Order Entry Date” means the date on which the Bankruptcy Court enters the Final 

DIP Order. 

 

 “First Day Motions” means those motions listed in Schedule 2. 

 

 “First Day Orders” means orders of the Bankruptcy Court granting the First Day Motions. 

 

“Foreign Lender” means (i) if the Borrower is a U.S. Person, a DIP Lender that is not a U.S. 

Person, and (ii) if the Borrower is not a U.S. Person, a DIP Lender that is resident or organized under the 

laws of a jurisdiction other than that in which the Borrower is resident for tax purposes. 

 

“GAAP” means United States generally accepted accounting principles applied on a consistent 

basis during the periods involved. 

 

“General Intangible” means any “general intangible” as defined in Article 9 of the UCC, and 

any personal property, including things in action, other than accounts, chattel paper, commercial tort 

claims, deposit accounts, documents, goods, instruments, investment property, letter of credit rights, 

letters of credit, money, and oil, gas or other minerals before extraction, but including payment 

intangibles and software.  

 

“Governmental Authority” means any nation or government, any state or other political 

subdivision thereof, and any agency, department or Person exercising executive, legislative, judicial 

regulatory or administrative functions of or pertaining to government and any corporation or other Person 

owned or controlled (through stock or capital ownership or otherwise) by any of the foregoing, whether 

domestic or foreign. 

 

“Holders” mean the beneficial holders of Prepetition Secured Notes under the Prepetition 

Indenture. 

 

“Indemnified Liabilities” shall have the meaning given to such term in Section 11.2. 
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“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with respect to 

any payment made by or on account of any obligation of the Borrower under any DIP Loan Document 

and (b) to the extent not otherwise described in (a) Other Taxes. 

 

“Indemnitee” shall have the meaning given to such term in Section 11.2. 

 

“Intellectual Property” means with respect to any Person, all United States and foreign patents, 

patent applications and like protections, including improvements, divisions, continuation, renewals, 

reissues, extensions and continuations in part of the same, trademarks, trade names, trade styles, trade 

dress, service marks, logos and other business identifiers and, to the extent permitted under Applicable 

Law, any applications therefore, whether registered or not, and the goodwill of the business of such 

Person connected with and symbolized thereby, copyright rights, copyright applications, copyright 

registrations and like protections in each work of authorship and derivative works, whether published or 

unpublished, technology, know-how and processes, operating manuals, trade secrets, clinical and non-

clinical data, computer hardware and software, rights to unpatented inventions and all applications and 

licenses therefor, used in or necessary for the conduct of business by such Person and all claims for 

damages by way of any past, present or future infringement of any of the foregoing, including, without 

limitation, the Intellectual Property identified on Schedule 4 hereto.  

 

 “Interest Payment Date” means each monthly anniversary of the Closing Date until the Maturity 

Date.  To the extent any such date is not a Business Day, the Interest Payment Date shall be the next 

succeeding Business Day. 

 

 “Interest Period” means each period commencing on a LIBOR Reset Date and ending on the 

day immediately preceding the then-next succeeding LIBOR Reset Date. 

 

“Interim DIP Facility” shall have the meaning given to such term in Section 2.2(a). 

“Interim DIP Facility Maturity Date” shall have the meaning given to such term in Section 

2.2(a).  

“Interim DIP Order” means an order of the Bankruptcy Court, satisfactory to the DIP 

Administrative Agent and the Required DIP Lenders in their sole discretion, approving, on an interim 

basis, the Interim DIP Facility.  

“Interim DIP Order Entry Date” means the date on which the Bankruptcy Court enters the 

Interim DIP Order. 

“Interim Period” means the period commencing on the Closing Date and ending on the earlier of 

the Final DIP Order Entry Date or the Maturity Date.  

 “Investment” means any investment in any Person, whether by means of acquiring (whether for 

cash, property, services, securities or otherwise), making or holding Debt (including any intercompany 

Debt), securities, capital contributions, loans, time deposits, advances, guarantees or otherwise. The 

amount of any Investment shall be the original cost of such Investment plus the cost of all additions 

thereto, without any adjustments for increases or decreases in value, or write-ups, write-downs or write-

offs with respect thereto. 

“KEIP/KERP Term Sheet” means the term sheet attached hereto as Exhibit D. 
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“Laws” means any and all federal, state, provincial, territorial, local and foreign statutes, laws, 

judicial decisions, regulations, ordinances, rules, judgments, orders, decrees, codes, injunctions, permits, 

governmental agreements and governmental restrictions, whether now or hereafter in effect, which are 

applicable to the Borrower, this Agreement or the DIP Facility in any particular circumstance.    

“Lender Affiliated Parties” shall have the meaning given to such term in Section 12.16. 

 

“LIBO Rate” shall mean, for any Interest Period, the greater of (i) the rate per annum determined 

by the DIP Administrative Agent by reference to the ICE Benchmark Administration London Interbank 

Offered Rate for deposits in Dollars for a term of one (1) month (as set forth on the applicable Bloomberg 

screen page or by such other commercially available source providing such quotations as may be 

designated by the DIP Administrative Agent from time to time) at approximately 11:00 a.m., London, 

England time, on the second full Business Day preceding the first day of such Interest Period; provided, 

however, that to the extent that an interest rate is not ascertainable pursuant to the foregoing provisions of 

this definition, the LIBO Rate shall be the interest rate per annum determined by the DIP Administrative 

Agent to be the average of the rates per annum at which the DIP Administrative Agent is offered deposits 

in Dollars by major banks in the London interbank market in London, England at approximately 11:00 

a.m., London, England time, two (2) Business Days prior to the first day of such Interest Period and (ii) 

1.00% per annum. 

 

“LIBOR Reset Date” means the Closing Date and the first Business Day of each calendar month 

occurring thereafter. 

 

“Lien” means, with respect to any asset, a lien, charge, pledge, security interest, encumbrance, 

right of first refusal, preemptive right or other restriction of any kind, in respect of such asset.  

 

“Litigation” means any action, suit or proceeding before any court, mediator, arbitrator or 

Governmental Authority.  

 

“Loan Repayment Funds” shall have the meaning given to such term in Section 2.14(a). 

 

“Major Decision” shall have the meaning given to such term in Section 12.14(b). 

  “Material Adverse Effect” means that the matter in question could reasonably be anticipated to 

materially and adversely affect (a) the Borrower’s ability to perform its obligations under any of the DIP 

Loan Documents, (b) the Borrower’s ability to operate in conformance with then current Budget, (c) the 

cash flow or marketability of the Collateral, either presently or as contemplated to be operated, 

constructed, used, leased or configured pursuant to Budget, (d) enforceability of any DIP Loan Document 

or the perfection or priority of any Lien created under any DIP Loan Document, or (e) the business 

operations, economic performance, assets or condition (financial or otherwise) of the Borrower; provided, 

that the filing or continuation of the Bankruptcy Case shall not be deemed to have a Material Adverse 

Effect.  

 

“Maturity Date” means the earliest to occur of the Interim DIP Facility Maturity Date, the 

closing of the 363 Sale, the occurrence of a DIP Event of Default and the expiration of any applicable 

cure period, and July 31, 2018.  

 

“Maximum Lawful Rate” shall have the meaning given to such term in Section 2.8. 

“Net Receipt Permitted Deviation” shall have the meaning given to such term in Section 4.2(a). 
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“Net Receipts” means the collection by the Borrower of gross revenue less amounts set off by 

wholesalers for (i) prompt pay, (ii) wholesaler fees, (iii) returns, (iv) chargebacks and (v) other 

adjustments and miscellaneous receipts in the ordinary course of business consistent with past practice.  

“New Money Loan” shall have the meaning given to such term in Section 2.1. 

“New Money Loan Commitments” means the commitments of the DIP Lenders under, and 

subject to, this Agreement and the Chapter 11 Orders to advance the Borrower a maximum of 

$35,000,000 of New Money Loans.   The New Money Loan Commitment of each DIP Lender is set forth 

on Schedule 1(A) or in the Assignment and Assumption pursuant to which such DIP Lender assumed its 

New Money Loan Commitment.  

“Notice of Borrowing” means a written notice substantially in the form of Exhibit B. 

“Ordinary Course of Business” means, in respect of any transaction involving the Borrower, the 

ordinary course of business of the Borrower, as conducted by the Borrower in accordance with past 

practices. 

“Orexigen Ireland” means Orexigen Therapeutics Ireland Limited.  

“Orexigen Ireland Agreement” shall have the meaning given to such term in Section 2.14(a). 

“Other Connection Taxes” means with respect to any Recipient, Taxes imposed as a result of a 

present or former connection between such Recipient and the jurisdiction imposing such Tax (other than 

connections arising from such Recipient having executed, delivered, become a party to, performed its 

obligations under, received payments under, received or perfected a security interest under, engaged in 

any other transaction pursuant to or enforced by any DIP Loan Document, or sold or assigned an interest 

in any DIP Loan or DIP Loan Document). 

“Other Taxes” means all present or future stamp, court or documentary, intangible, recording, 

filing or similar Taxes that arise from any payment made under, from the execution, delivery, 

performance, enforcement or registration of, from the receipt or perfection of a security interest under, or 

otherwise with respect to, any DIP Loan Document, except any such Taxes that are Other Connection 

Taxes imposed with respect to an assignment pursuant to an Assignment and Assumption. 

“Party” and “Parties” shall have the meanings given to such terms in the preamble. 

“Participant” shall have the meaning given to such term in Section 12.15(a). 

“Participant Register” shall have the meaning given to such term in Section 12.15(a). 

“Perfection Documents” shall have the meaning given to such term in Section 8.4(c). 

“Permitted Exceptions” means (i) a valid, non-avoidable and enforceable Lien that is perfected 

subsequent to the Petition Date as permitted by section 546(b) of the Bankruptcy Code, or (ii) a valid, 

non-avoidable and enforceable Lien that was senior to the Liens securing the Prepetition Secured Notes 

on the Petition Date. 

“Person” means any natural person, corporation, limited liability company, professional 

association, limited partnership, general partnership, joint stock company, joint venture, association, 
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company, trust, bank, trust company, land trust, business trust or other organization, whether or not a 

legal entity, and any Governmental Authority. 

“Personal Property” means all of the Borrower’s personal property, accounts, equipment, goods, 

inventory, and fixtures on or hereafter located upon, attached to, and/or used or required to be used in 

connection with the operation of the business of the Borrower, including the following types of property, 

as defined in Article 9 of the Uniform Commercial Code: Accounts, Chattel Paper, Commercial Tort 

Claims, Deposit Accounts, Electronic Chattel Paper, Equipment, General Intangibles, Goods, 

Instruments, Inventory, Investment Property, Letter of Credit Rights, and Supporting Obligations. 

 

“Platform” shall have the meaning given to such term in Section 12.1(d). 

 

“Pledged Collateral” shall have the meaning given to such term in the Prepetition Security 

Agreement. 

 

“Petition Date” shall have the meaning given to such term in the recitals to this Agreement. 

“Prepetition Collateral Agent” shall have the meaning given to such term in the recitals to this 

Agreement. 

“Prepetition Guarantor” shall have the meaning given to such term in the Prepetition Indenture. 

“Prepetition Indenture” shall have the meaning given to such term in the recitals to this 

Agreement. 

“Prepetition Liens” mean the Liens securing the obligations of the Borrower under the 

Prepetition Note Documents.  

“Prepetition Note Documents” shall have the meaning given to such term in the recitals to this 

Agreement. 

“Prepetition Secured Notes” shall have the meaning given to such term in the recitals to this 

Agreement. 

“Prepetition Secured Notes Protection” shall have the meaning given to such term in 

Section 8.7. 

“Prepetition Security Agreement” shall have the meaning given to such term in the recitals to 

this Agreement. 

“Prepetition Trustee” shall have the meaning given to such term in the recitals to this 

Agreement.  

“Professionals” mean professionals retained by the Borrower and any official committee of 

unsecured creditors or equityholders appointed in the Chapter 11 Case, other than ordinary course 

professionals. 

“Proposed Budget” shall have the meaning given to such term in Section 4.1(a). 

“Proposed Budget Objection” shall have the meaning given to such term in Section 4.1(a). 
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“Public Lender” shall have the meaning given to such term in Section 12.1(e). 

“Real Property Leases” shall have the meaning given to such term in Section 8.1(d). 

“Recipient” means (a) the DIP Administrative Agent, or (b) any DIP Lender, as applicable. 

“Reconciliation Report” means the weekly report delivered by the Borrower to the DIP 

Administrative Agent (for distribution to the DIP Lenders) on the third (3
rd

) Business Day of the 

immediately following week detailing the actual and budgeted results for such week on a cumulative 

basis by line item in the Budget and the cash receipts, together with a reasonably detailed written 

explanation of all Net Receipt Permitted Deviations and Disbursements Permitted Deviation, which report 

shall be in form and substance satisfactory to the DIP Lenders and the Borrower.  

“Register” shall have the meaning given to such term in Section 12.15(c). 

 

“Related Parties” means, with respect to any Person, such Person’s Affiliates and the partners, 

directors, officers, employees, agents, trustees, administrators, managers, advisors and representatives of 

such Person and of such Person’s Affiliates. 

“Required DIP Lenders” means, as of any date of determination, DIP Lenders having New 

Money Loan Commitments and DIP Loans outstanding representing more than 50% of the sum of all 

New Money Loan Commitments and all DIP Loans outstanding at such time. 

“Required Holders” means Holders of a majority of the outstanding amount of the Prepetition 

Secured Notes as of the date of determination. 

“Roll-Up Facility” shall have the meaning given to such term in Section 2.1.  

“Roll-Up Lender” means each DIP Lender that has a New Money Loan Commitment. 

“Roll-Up Loan” shall have the meaning given to such term in Section 2.2(a). 

“Roll-Up Loan Percentage” means, with respect to any Roll-Up Lender at any time, the ratio 

(expressed as a percentage) (i) the numerator of which is equal to the unused New Money Loan 

Commitment of such Roll-Up Lender at such time and (ii) the denominator of which is equal to the 

aggregate unused New Money Loan Commitments of all Roll-Up Lenders at such time. 

 “Securities Account” means a “securities account” (as defined in Article 9 of the UCC), an 

investment account, or other account in which investment property or securities are held or invested for 

credit to or for the benefit of the Borrower. 

“Security Document” shall have the meaning given to such term in Section 8.4(a). 

“Stated Rate” shall have the meaning given to such term in Section 2.8.  

“Subsidiary” means any direct or indirect subsidiary of the Borrower.  

“Super-priority Claim” means a claim against the Borrower in the Chapter 11 Case that is 

expressly granted pursuant to this Agreement and the Final DIP Order that is a super-priority, 

administrative expense claim pursuant to section 364(c)(1) of the Bankruptcy Code and which has 

priority, unless otherwise expressly indicated in this Agreement, over any or all administrative expenses 
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and other claims of the kind specified in, or otherwise arising or ordered under, any sections of the 

Bankruptcy Code (including sections 105, 326, 328, 330, 331, 503(b), 507(a), 507(b), 546(c) and/or 726 

thereof), and that is subject only to the Carve-Out and relative priorities of such claims as expressly set 

forth herein and in the Final DIP Order. 

“Taxes” means all present or future taxes, levies, imposts, duties, deductions, withholdings 

(including backup withholding), assessments, fees or other charges imposed by any Governmental 

Authority, including any interest, additions to tax or penalties applicable thereto. 

“Trustee” means U.S. Bank in its capacity as trustee under the Prepetition Indenture.  

“UCC” means the Uniform Commercial Code of the State of Delaware or of any other state the 

laws of which are required to be applied in connection with the perfection of security interests in any DIP 

Collateral. 

“United States” and “U.S.” mean the United States of America. 

“Upfront Fee” shall have the meaning given to such term in Section 2.4(a). 

“U.S. Bank” means U.S. Bank National Association, Trustee and Collateral Agent under the 

Prepetition Indenture (as such terms are defined therein).   

“U.S. Person” means any Person that is a “United States Person” as defined in 

Section 7701(a)(30) of the Internal Revenue Code of 1986. 

“U.S. Tax Compliance Certificate” has the meaning specified in Section 2.17(g). 

“Wilmington Trust” shall have the meaning given to such term in the preamble. 

“Withholding Agent” means the Borrower and the DIP Administrative Agent. 

Section 1.2 Accounting Terms and Determinations.  Unless otherwise specified herein, all 

accounting terms used herein shall be interpreted, all accounting determinations hereunder (including 

determinations made pursuant to the exhibits hereto) shall be made, and all financial statements required 

to be delivered hereunder shall be prepared in accordance with GAAP applied on a basis consistent with 

the most recent audited financial statements of the Borrower delivered to the DIP Administrative Agent 

and each of the DIP Lenders on or prior to the Closing Date. Notwithstanding any other provision 

contained herein, all terms of an accounting or financial nature used herein shall be construed, and all 

computations of amounts and ratios referred to herein shall be made, without giving effect to any election 

under Statement of Financial Accounting Standards 159 (or any other Financial Accounting Standard 

having a similar result or effect) to value any Debt or other liabilities of the Borrower or any Subsidiary 

of the Borrower at “fair value”, as defined therein. 

Section 1.3 Other Definitional and Interpretive Provisions.  References in this Agreement to 

“Articles”, “Sections”, “Annexes”, “Exhibits”, or “Schedules” shall be to Articles, Sections, Annexes, 

Exhibits or Schedules of or to this Agreement unless otherwise specifically provided.  Any term defined 

herein may be used in the singular or plural.  “Include”, “includes” and “including” shall be deemed to be 

followed by “without limitation”.  Except as otherwise specified or limited herein, references to any 

Person or Party include the successors and permitted assigns of such Person or Party.  References “from” 

or “through” any date mean, unless otherwise specified, “from and including” or “through and including”, 

respectively.  Unless otherwise specified herein, the settlement of all payments and fundings hereunder 
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between or among the Parties hereto shall be made in lawful money of the United States and in 

immediately available funds.  References to any statute or act shall include all related current regulations 

and all amendments and any successor statutes, acts and regulations.  References to any statute or act, 

without additional reference, shall be deemed to refer to federal statutes and acts of the United States.  

References to any agreement, instrument or document shall include all schedules, exhibits, annexes and 

other attachments thereto.  As used in this Agreement, the meaning of the term “material” or the phrase 

“in all material respects” is intended to refer to an act, omission, violation or condition which reflects or 

could reasonably be expected to result in a Material Adverse Effect.  References to capitalized terms that 

are not defined herein, but are defined in the UCC, shall have the meanings given them in the UCC.  All 

references herein to times of day shall be references to daylight or standard time, as applicable.   

ARTICLE 2 - DIP FACILITY 

Section 2.1 DIP Facility.  During the Availability Period, subject to Section 2.2, the DIP 

Lenders agree to and shall make available to the Borrower: (i) new money term loans in an aggregate 

amount of up to $35,000,000 (collectively, the “New Money Loans”), (ii) Roll-Up Loans in an aggregate 

amount of $35,000,000 (the “Roll-Up Facility”), and (iii) the Upfront Fee, which shall be approved by 

the Interim DIP Order and deemed fully earned on the Closing Date and shall be paid in-kind on the 

Closing Date by being capitalized and added ratably to the outstanding principal amount of each DIP 

Lender’s DIP Loans on the Closing Date (in the same percentage as such DIP Lender’s pro rata share of 

the New Money Loan Commitments on the Closing Date and as set forth on Schedule 1(A) hereto) and 

shall constitute DIP Loan principal for all purposes under this Agreement and the Chapter 11 Orders 

(collectively, the “DIP Facility”).  During the Availability Period, subject to Section 2.2, the DIP Lenders 

shall make the New Money Loans (in an aggregate principal amount at any one time outstanding not to 

exceed the sum of the New Money Loan Commitments as in effect on the Closing Date) available to 

Borrower from time to time in incremental amounts in the discretion of the Borrower.  DIP Loans may 

not be repaid and re-borrowed by the Borrower.  The amount of each DIP Lender’s New Money Loan 

Commitment shall be automatically and permanently reduced by the amount of each New Money Loan 

funded by such DIP Lender pursuant to this Section 2.1, immediately upon the funding thereof.   

Section 2.2 Availability of Funds.  

(a) Interim DIP Facility.  During the Interim Period, subject to compliance with 

the terms, conditions and covenants in this Agreement, the Interim DIP Order and the Budget, the 

Interim DIP Facility, in the aggregate amount of up to $15,350,000, shall be made available to the 

Borrower and shall consist of the following (collectively, the “Interim DIP Facility”): (i) The 

maximum amount of New Money Loans available to be drawn by the Borrower under the DIP 

Facility shall be $7,500,000, which may be borrowed in one or more draws in accordance with the 

initial Budget; (ii) the maximum amount of Roll-Up Loans (as defined below) available to be drawn 

by the Borrower under the DIP Facility shall be $7,500,000, which the Roll-Up Lenders shall be 

deemed to have made to the Borrower at the same time and in the same amount as each New Money 

Loan is borrowed under clause (i) of this Section 2.2(a), and which shall be rolled-up on a final basis 

pursuant to the Interim DIP Order; and (iii) the Upfront Fee in the amount of $350,000.  Roll-Up 

Loans under the Interim DIP Facility shall be deemed to have been made to the Borrower by rolling-

up an equal amount of Prepetition Secured Notes into DIP Loans (each, a “Roll-Up Loan”).  Each 

Roll-Up Loan deemed made pursuant to clause (ii) of this Section 2.2(a) shall be deemed made by 

each Roll-Up Lender in an amount equal to such Roll-Up Lender’s Roll-Up Loan Percentage of such 

Roll-Up Loan.  All DIP Loans made (or deemed made) under the Interim DIP Facility shall be due 

and payable on the date that is the earliest to occur of (i) thirty (30) calendar days after the Interim 

DIP Order Entry Date (unless such date is extended by the Required DIP Lenders), and (ii) the 

occurrence of a DIP Event of Default and the expiration of any applicable cure period, unless the 
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Final DIP Order approving the DIP Facility in form and substance satisfactory to the Required DIP 

Lenders and the DIP Administrative Agent shall have been entered by the Bankruptcy Court on or 

before such date (the “Interim DIP Facility Maturity Date”). 

(b) Full Availability.  On the Final DIP Order Entry Date, subject to compliance

with the terms, conditions and covenants in this Agreement, the Chapter 11 Orders and the Budget, 

(i) the full remaining amount of the New Money Loan Commitments shall be available to the

Borrower during the Availability Period in one or more borrowings, and (ii) the full amount of the

$35,000,000 Roll-Up Facility shall be available to the Borrower, less the aggregate amount of the

Roll-Up Loans deemed borrowed under the Interim DIP Facility, and effective immediately upon the

entry of the Final DIP Order, each Roll-Up Lender shall be deemed to have made a Roll-Up Loan to

the Borrower in an amount equal to such Roll-Up Lender’s Roll-Up Loan Percentage of the

remaining amount of the Roll-Up Facility.

(c) Borrowing Notice; Delivery of Funds.  Each request for a New Money Loan

shall be submitted to the DIP Administrative Agent in writing not less than three (3) Business Days 

prior to the date upon which funding of such New Money Loan is sought by the Borrower, and shall 

be in the form of a Notice of Borrowing appropriately completed and signed by an officer of the 

Borrower.  Each Notice of Borrowing shall specify (i) the requested date of the borrowing (which 

shall be a Business Day), (ii) the principal amount of New Money Loans to be borrowed and (iii) the 

wiring information of the account of the Borrower to which the proceeds of such borrowing are to be 

disbursed.  Following receipt of a Notice of Borrowing, the DIP Administrative Agent shall 

promptly notify each DIP Lender of its ratable amount of the New Money Loans requested.  Each 

DIP Lender shall make the amount of its New Money Loan available to the Administrative Agent in 

immediately available funds to the Administrative Agent’s Account not later than 2:00 p.m. (Eastern 

time) on the Business Day specified in the applicable Notice of Borrowing.  Upon satisfaction of the 

applicable conditions set forth in Section 7.3, the DIP Administrative Agent shall make all funds so 

received available to the Borrower in like funds by wire transfer of such funds to the account of the 

Borrower specified in the applicable Notice of Borrowing.  Notwithstanding anything to the contrary 

contained herein, there shall be no more than one (1) borrowing of New Money Loans in any 

calendar week.  

Section 2.3 DIP Lender Notes.  Upon the written request of a DIP Lender, the portion of the 

DIP Facility provided by such DIP Lender shall be evidenced by a promissory note executed by the 

Borrower and delivered by the Borrower to the requesting DIP Lender (each as amended, restated, 

renewed or replaced from time to time, a “DIP Lender Note”). 

Section 2.4 Fees.  The Borrower shall pay the following fees, all of which shall be DIP 

Obligations: 

(a) Upfront Fee.  As provided in Section 2.2, on the Closing Date, the Borrower

shall pay the DIP Lenders a fee equal to one (1) percent of the aggregate amount of New Money 

Loan Commitments (i.e., $350,000) (the “Upfront Fee”).  The Upfront Fee shall be deemed fully 

earned on the Closing Date and shall be paid in-kind on the Closing Date by being capitalized and 

added ratably to the outstanding principal amount of each DIP Lender’s DIP Loans on the Closing 

Date (in the same percentage as such DIP Lender’s pro rata share of the New Money Loan 

Commitments on the Closing Date and as set forth on Schedule 1(A) hereto) and shall constitute DIP 

Loan principal for all purposes under this Agreement and the Chapter 11 Orders.  Once paid, the 

Upfront Fee shall be nonrefundable. 
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(b) Agency Fees.  The Borrower shall pay to the DIP Administrative Agent, for 

its own account, fees in the amounts and at the times specified in the Fee Letter.  Such fees shall be 

fully earned when due and shall not be refundable for any reason whatsoever and will be in addition 

to the reimbursement of the DIP Administrative Agent’s out-of-pocket expenses in accordance with 

Section 11.1.  

Section 2.5 Use of New Money Loan Proceeds.  Subject to the terms and conditions herein, 

the proceeds of the New Money Loans included in the DIP Facility (including the Interim DIP Facility) 

shall be used in accordance with the terms of the Budget, including: (i) to pay (a) all reasonable fees due 

to the DIP Lenders and the DIP Administrative Agent, (b) all professional fees and expenses (including 

the reasonable fees and expenses of their attorneys (including counsel for The Baupost Group, LLC, 

Quinn Emanuel Urquhart & Sullivan, LLP, and counsel for the 1992 Funds, Brown Rudnick LLP and 

counsel to the DIP Administrative Agent, Arnold & Porter Kaye Scholer LLP and Duane Morris LLP) 

and financial advisors), incurred by the DIP Lenders and the DIP Administrative Agent) and financial 

advisors, incurred by the DIP Lenders and the DIP Administrative Agent, including those incurred in 

connection with the preparation, negotiation, documentation and court approval of the DIP Facility, and 

(c) adequate protection payments as set forth in Section 8.7; (ii) to pay the Upfront Fee; and (iii) to 

provide working capital, and for other general corporate purposes of the Borrower (including to market 

and sell certain assets of the Borrower not included in the 363 Sale), and to pay administration costs of the 

Chapter 11 Case and claims or amounts approved by the Bankruptcy Court as set forth in the Budget.    

Section 2.6 [Reserved].   

Section 2.7 Restrictions on Use of Funds.  No portion of the Borrower’s Cash Collateral and 

other cash, if any, the DIP Facility, the DIP Collateral or the Carve-Out may be used:  

(a) for any purpose that is prohibited under the Bankruptcy Code or a Chapter 

11 Order; 

(b) to finance in any way: (i) any adversary action, contested matter, suit, 

arbitration, proceeding, application, motion, objection or other Litigation of any type adverse to the 

interests of any or all of the DIP Administrative Agent, the DIP Lenders, the Trustee, or the Holders 

or their respective rights and remedies under DIP Loan Documents, the Interim DIP Order, the Final 

DIP Order or the Prepetition Note Documents, or (ii) any other action which with the giving of 

notice or passing of time would result in a DIP Event of Default under the DIP Loan Documents; 

(c) for the payment of fees, expenses, interest or principal under the Prepetition 

Note Documents (other than the inclusion of the Roll-Up Loans in the DIP Facility and the permitted 

adequate protection payments as set forth in Section 8.7); 

(d) to make any distribution under a plan of reorganization in the Chapter 11 

Case; 

(e) to make any payment in settlement of any claim, action or proceeding, 

before any court, arbitrator or other governmental body without the prior written consent of the 

Required DIP Lenders;  

(f) for any purpose or in any manner not approved in the Budget or by the 

Required DIP Lenders; and/or 

(g) to finance in Orexigen Ireland in any way, directly or indirectly.  

Case 18-10518    Doc 4-1    Filed 03/12/18    Page 64 of 167



 

 19  

 

Section 2.8 Maximum Interest.   In no event shall the interest charged with respect to the DIP 

Loan or any other DIP Obligations of the Borrower under any DIP Loan Document exceed the maximum 

amount permitted under the laws of the State of New York.  Notwithstanding anything to the contrary 

herein or elsewhere, if at any time the rate of interest payable hereunder or under any DIP Lender Note or 

other DIP Loan Document (the “Stated Rate”) would exceed the highest rate of interest permitted under 

any Applicable Law to be charged (the “Maximum Lawful Rate”), then for so long as the Maximum 

Lawful Rate would be so exceeded, the rate of interest payable shall be equal to the Maximum Lawful 

Rate; provided, however, that if at any time thereafter the Stated Rate is less than the Maximum Lawful 

Rate, the Borrower shall, to the extent permitted by law, continue to pay interest at the Maximum Lawful 

Rate until such time as the total interest received is equal to the total interest which would have been 

received had the Stated Rate been (but for the operation of this provision) the interest rate payable.  

Thereafter, the interest rate payable shall be the Stated Rate unless and until the Stated Rate again would 

exceed the Maximum Lawful Rate, in which event this provision shall again apply.  In no event shall the 

total interest received by the DIP Lenders exceed the amount which they could lawfully have received 

had the interest been calculated for the full term hereof at the Maximum Lawful Rate. If, notwithstanding 

the prior sentence, the DIP Lenders have received interest hereunder in excess of the Maximum Lawful 

Rate, such excess amount shall be applied to the reduction of the principal balance of the DIP Loan or to 

other amounts (other than interest) payable hereunder, and if no such principal or other amounts are then 

outstanding, such excess or part thereof remaining shall be paid to the Borrower.  In computing interest 

payable with reference to the Maximum Lawful Rate, such interest shall be calculated at a daily rate equal 

to the Maximum Lawful Rate divided by the number of days in the year in which such calculation is 

made. 

Section 2.9 Maturity and Repayment.  

(a) All DIP Obligations, to the extent not already paid or satisfied, shall be 

repaid in full (subject to the Carve-Out), and the New Money Loan Commitments shall terminate on 

the Maturity Date. 

(b) Any confirmation, conversion or dismissal order entered in the Chapter 11 

Case shall not discharge or otherwise affect in any way any of the DIP Obligations of the Borrower 

to the DIP Administrative Agent and the DIP Lenders under the DIP Facility and the DIP Loan 

Documents, other than after the payment in full and in cash, to the DIP Lenders and the DIP 

Administrative Agent of all DIP Obligations (subject to the Carve-Out) under the DIP Facility and 

the DIP Loan Documents on or before the effective date of a plan of reorganization or any 

conversion or dismissal order and the termination of the New Money Loan Commitments. 

(c) All payments by the Borrower of the DIP Obligations shall be made without 

set-off, recoupment or counterclaim. If any payment hereunder or under any of the DIP Loan 

Documents becomes due and payable on a day other than a Business Day, such payment shall be 

extended to the next succeeding Business Day, and such extension of time shall be reflected in 

computing interest thereon.  Except as otherwise expressly provided herein, all payments by the 

Borrower hereunder shall be made to the DIP Administrative Agent, for the account of the respective 

DIP Lenders to which such payment is owed, to the DIP Administrative Agent’s Account in Dollars 

and in immediately available funds not later than 12:00 Noon (Eastern time) on the date specified 

herein.  The Administrative Agent will promptly distribute to each DIP Lender its applicable share 

of such payment in like funds as received.  At the discretion of the DIP Administrative Agent, any 

payments received before 12:00 Noon (Eastern time) on any date shall be deemed received by the 

DIP Administrative Agent on such date, and any payments received at or after 12:00 Noon (Eastern 

time) on any date shall be deemed received by the DIP Administrative Agent on the next succeeding 

Business Day. 
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(d) If any DIP Lender makes available to the Administrative Agent funds for 

any New Money Loan to be made by such DIP Lender as provided in the foregoing provisions of 

this Article 2, and such funds are not made available to the Borrower by the DIP Administrative 

Agent because the conditions to the applicable New Money Loans set forth in Article 7 are not 

satisfied or waived in accordance with the terms hereof, the DIP Administrative Agent shall return 

such funds (in like funds as received from such DIP Lender) to such DIP Lender, without interest, 

within one (1) Business Day.  

(e) The obligations of the DIP Lenders hereunder to make New Money Loans, 

and the obligations of the DIP Lenders to make payments hereunder, are several and not joint.  The 

failure of any DIP Lender to make any New Money Loan or to make any payment hereunder on any 

date required hereunder shall not relieve any other applicable DIP Lender of its corresponding 

obligation to do so on such date, and no DIP Lender shall be responsible for the failure of any other 

DIP Lender to so make its New Money Loan or to make its payment hereunder. 

(f) Except as otherwise expressly provided herein, each borrowing of a DIP 

Loan, each payment or prepayment of principal of any DIP Loan, each payment of interest on the 

DIP Loans, and each reduction of the New Money Loan Commitments shall be allocated pro rata 

among the applicable DIP Lenders. 

Section 2.10 Books and Records.  The Borrower agrees that the DIP Administrative Agent’s 

and the DIP Lenders’ books and records showing the DIP Obligations and the transactions pursuant to 

this Agreement and the other DIP Loan Documents shall be admissible in any action or proceeding 

arising therefrom, and shall constitute rebuttably presumptive proof thereof, irrespective of whether any 

DIP Obligation is also evidenced by a DIP Lender Note or other instrument. Such books and records shall 

be deemed correct, accurate, and binding on the Borrower and an account stated (except for corrections of 

errors discovered by the DIP Administrative Agent or the DIP Lenders, as applicable) in the absence of 

bad faith, gross negligence, manifest error, or other evidence to the contrary.  In the event a timely written 

notice of objection is given by the Borrower, only the items to which exception is expressly made will be 

considered to be disputed by the Borrower.  In the event of any conflict between the records maintained 

by a DIP Lender and the DIP Administrative Agent, the latter shall control in the absence of manifest 

error. 

Section 2.11 Interest Rate.  Interest shall accrue on the principal balance of the DIP Loans, 

from time to time, based on a 360 day year and charged for the actual number of days outstanding. The 

Borrower shall pay interest and default interest monthly in arrears in cash on each Interest Payment Date 

for the Interest Period ending immediately prior to such Interest Payment Date. All DIP Loans 

outstanding under the DIP Facility shall bear interest for each Interest Period at a rate per annum equal to 

the LIBO Rate for such Interest Period plus 10.00% per annum.   

Section 2.12 Default Interest Rate.  During the continuance of a DIP Event of Default, 

outstanding DIP Obligations shall bear interest at a rate equal to 2% per annum above the non-default 

interest rate indicated in Section 2.11 above and such interest shall be payable monthly in arrears in cash 

on each Interest Payment Date. 

Section 2.13 Voluntary Prepayment.  The Borrower may, upon irrevocable written notice from 

the Borrower to the DIP Administrative Agent, at any time, (i) prepay the DIP Loans and/or (ii) reduce 

the New Money Loan Commitments, in each case in full but not in part; provided that such notice must 

be received by the DIP Administrative Agent not later than 12:00 p.m. (Eastern time) three (3) Business 

Days prior to the date of any prepayment of DIP Loans or reduction of New Money Loan Commitments, 
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as applicable. Any prepayment of the DIP Loans shall be accompanied by all accrued interest on the 

amount prepaid. 

Section 2.14 Mandatory Prepayment. 

(a) Asset Dispositions.  Promptly upon, but in no event more than two (2) 

Business Days after, receipt by the Borrower of net cash proceeds from any asset disposition of DIP 

Collateral, the Borrower shall prepay the DIP Obligations in an amount equal to 100% of the net 

cash proceeds so received, provided that the Borrower shall not sell assets outside the ordinary 

course of business unless such sale is approved by the Required DIP Lenders in their sole discretion 

and by the Bankruptcy Court. Promptly upon, but in no event more than two (2) Business Days after, 

receipt by Orexigen Ireland of net cash proceeds from any disposition of assets of Orexigen Ireland, 

then (i) Orexigen Ireland shall, or the Borrower shall cause Orexigen Ireland to, apply 100% of the 

net cash proceeds so received to repay intercompany debt owing from Orexigen Ireland to the 

Borrower (“Loan Repayment Funds”), and (ii) promptly upon receipt by the Borrower of the Loan 

Repayment Funds, but in no event more than two (2) Business Days thereafter, the Borrower shall 

prepay the DIP Obligations in an amount equal to 100% of the Loan Repayment Funds; provided 

that the Orexigen Ireland shall not sell assets outside the ordinary course of business unless such sale 

is approved by the Required DIP Lenders in their sole discretion. Orexigen Ireland and the Borrower 

shall enter into an agreement, attached hereto as Exhibit C, to be effective as of the Closing Date 

requiring that any sale of assets outside the ordinary course of business by Orexigen Ireland shall be 

for cash, except as may be approved by the Required DIP Lenders in writing, and containing other 

terms respecting any such sale and the application of Loan Repayment Funds as set forth in this 

Section 2.14(a) (the “Orexigen Ireland Agreement”). The DIP Administrative Agent, for the 

benefit of the DIP Lenders, shall be a third-party beneficiary of such agreement. 

(b) Casualty Events and Extraordinary Receipts.  The Borrower shall promptly, 

but in no event more than two (2) Business Days after receipt of such funds (i) prepay the DIP 

Obligations (subject to the Carve-Out) in an amount equal to 100% of such proceeds received by the 

Borrower from Casualty Events with respect to DIP Collateral and (ii) prepay the DIP Obligations in 

an amount equal to 100% of all other Casualty Events or Extraordinary Receipts (subject to the 

Carve-Out) with any excess proceeds from Casualty Events above the DIP Obligations to be used to 

repay obligations and amounts as may be required under the Prepetition Indenture. 

(c) Incurrence of Indebtedness. Promptly, but in no event more than two (2) 

Business Days after the incurrence or issuance by the Borrower of any indebtedness (other than 

ordinary course trade debt and insurance premium financing consistent with prior practice), the 

Borrower shall prepay the DIP Obligations in an amount equal to 100% of such net cash proceeds so 

received; provided that the Borrower shall not incur or issue additional post-petition indebtedness or 

grant or request authority to grant any Lien or security interest to secure post-petition indebtedness 

unless the amount of such debt shall be sufficient to pay (and shall be used to pay) the DIP 

Obligations in full in cash and, to the extent the net cash proceeds so received do not pay in full in 

cash all obligations under the Prepetition Indenture, such indebtedness shall be junior, subject and 

subordinate, in all respects to all rights, title, interests, Liens, claims, liabilities and obligations under 

the Prepetition Note Documents. 

(d) Equity Issuances. The Borrower promptly, but in no event more than two 

(2) Business Days after any equity issuance shall prepay the DIP Obligations in an amount equal to 

100% of the net cash proceeds of such equity issuance with any excess above the DIP Obligations to 

be used to repay obligations and amounts under the Prepetition Secured Notes.  
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(e) Notice to DIP Administrative Agent; Application of Payments.   

(i) The Borrower shall deliver to the DIP Administrative Agent, at least 

three (3) Business Days prior to each prepayment required under this Section 2.14, a certificate 

signed by an executive officer of the Borrower setting forth in reasonable detail the calculation of 

the amount of such prepayment and the reason for such prepayment.  Each notice of prepayment 

shall specify the prepayment date and the principal amount of DIP Loans to be prepaid. 

(ii) All prepayment made pursuant to this Section 2.14 shall be applied in 

accordance with Section 9.5. 

Section 2.15 Advance by the DIP Administrative Agent.  If the DIP Administrative Agent has 

received written notice from any DIP Lender on or prior to one (1) Business Day before the funding date 

requested in a Notice of Borrowing that such DIP Lender does not intend to fund all or any portion of its 

New Money Loan Commitment on the funding date requested in the applicable Notice of Borrowing 

(such DIP Lender, a “Defaulting DIP Lender”), the DIP Administrative Agent shall notify the DIP 

Lenders and the non-Defaulting DIP Lenders shall fund a corresponding amount pro rata according to 

their respective New Money Loan Commitments on such funding date to the DIP Administrative Agent 

Account, for remittance to the account of Borrower specified in the applicable Notice of Borrowing.  If 

the Borrower provides written notice to the DIP Administrative Agent that any DIP Lender did not fund 

all or any of its New Money Loan Commitment, the non-Defaulting DIP Lenders shall fund a 

corresponding amount pro rata to the DIP Administrative Agent Account (for remittance to the account 

of the Borrower specified in the applicable Notice of Borrowing) according to their respective New 

Money Loan Commitments within two (2) Business Days after receipt of the Borrower’s notice.  Upon 

the non-Defaulting DIP Lenders’ funding of any or all of a Defaulting DIP Lender’s New Money Loan 

Commitment to the Borrower (such portion of a Defaulting DIP Lender’s New Money Loan Commitment 

funded by a DIP Lender being referred to herein as an “Additional Funding Amount”), (a) such non-

Defaulting DIP Lenders shall be deemed to have purchased a New Money Loan Commitment equal to the 

Additional Funding Amount it funded (which shall reduce dollar-for-dollar the amount of the New 

Money Loan Commitment of the Defaulting DIP Lender), and if such funding occurs under the Interim 

Facility, such non-Defaulting DIP Lenders shall also be deemed to have made a Roll-Up Loan equal to 

the amount of such Additional Funding Amount it funded (which Roll-Up Loan shall be deemed to have 

rolled-up an equal amount of its Prepetition Secured Notes), (b) the interest in the DIP Loans of the 

Defaulting DIP Lender to the extent of the Additional Funding Amount funded by the non-Defaulting 

DIP Lenders and its rights hereunder (but not its liability in respect thereof or under the DIP Loan 

Documents or this Agreement to the extent the same relate to the period prior to the date of the funding of 

the Additional Funding Amount by the non-Defaulting DIP Lenders) shall terminate and (c) each DIP 

Lender shall promptly execute all documents reasonably requested to effectuate the foregoing. 

Section 2.16 Sharing of Setoffs.  If any DIP Lender shall, by exercising any right of setoff or 

counterclaim or otherwise, obtain payment in respect of any principal of or interest on any of its DIP 

Loans or other DIP Obligations hereunder resulting in such DIP Lender receiving payment of a 

proportion of the aggregate amount of its DIP Loans and accrued interest thereon or other such 

obligations greater than its pro rata share thereof as provided herein, then the DIP Lender receiving such 

greater proportion shall (a) notify the Administrative Agent in writing of such fact and (b) purchase (for 

cash at face value) participations in the DIP Loans and such other DIP Obligations of the other DIP 

Lenders, or make such other adjustments as shall be equitable, so that the benefit of all such payments 

shall be shared by the DIP Lenders ratably in accordance with the aggregate amount of principal of and 

accrued interest on their respective DIP Loans and other amounts owing them; provided that: 
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(a) if any such participations are purchased and all or any portion of the 

payment giving rise thereto is recovered, such participations shall be rescinded and the purchase 

price restored to the extent of such recovery, without interest; and 

(b) the provisions of this Section 2.16 shall not be construed to apply to 

(x) any payment made by the Borrower pursuant to and in accordance with the express terms of 

this Agreement or (y) any payment obtained by a DIP Lender as consideration for the assignment 

of or sale of a participation in any of its DIP Loans or New Money Loan Commitments to any 

assignee or participant. 

Section 2.17 Taxes. 

(a) Defined Terms.  For purposes of this Section 2.17, term “Applicable 

Law” includes FATCA. 

(b) Payments Free of Taxes.  Any and all payments by or on account of any 

obligation of the Borrower under any DIP Loan Document shall be made without deduction or 

withholding for any Taxes, except as required by Applicable Law.  If any Applicable Law (as 

determined in the good faith discretion of an applicable Withholding Agent) requires the 

deduction or withholding of any Tax from any such payment by a Withholding Agent, then the 

applicable Withholding Agent shall be entitled to make such deduction or withholding and shall 

timely pay the full amount deducted or withheld to the relevant Governmental Authority in 

accordance with Applicable Law and, if such Tax is an Indemnified Tax, then the sum payable by 

the Borrower shall be increased as necessary so that after such deduction or withholding has been 

made (including such deductions and withholdings applicable to additional sums payable under 

this Section) the applicable Recipient receives an amount equal to the sum it would have received 

had no such deduction or withholding been made. 

(c) Payment of Other Taxes by Borrower.  The Borrower shall timely pay to 

the relevant Governmental Authority in accordance with Applicable Law, or at the option of the 

Administrative Agent timely reimburse it for the payment of, any Other Taxes. 

(d) Indemnification by Borrower.  The Borrower shall indemnify each 

Recipient, within ten (10) days after demand therefor, for the full amount of any Indemnified 

Taxes (including Indemnified Taxes imposed or asserted on or attributable to amounts payable 

under this Section 2.17) payable or paid by such Recipient or required to be withheld or deducted 

from a payment to such Recipient and any reasonable expenses arising therefrom or with respect 

thereto, whether or not such Indemnified Taxes were correctly or legally imposed or asserted by 

the relevant Governmental Authority.  A certificate as to the amount of such payment or liability 

delivered to the Borrower by a DIP Lender (with a copy to the DIP Administrative Agent), or by 

the DIP Administrative Agent on its own behalf or on behalf of a DIP Lender, shall be conclusive 

absent manifest error. 

(e) Indemnification by the Lenders.  Each DIP Lender shall severally 

indemnify the DIP Administrative Agent, within ten (10) days after demand therefor, for (i) any 

Indemnified Taxes attributable to such DIP Lender (but only to the extent that the Borrower has 

not already indemnified the DIP Administrative Agent for such Indemnified Taxes and without 

limiting the obligation of the Borrower to do so), (ii) any Taxes attributable to such DIP Lender’s 

failure to comply with the provisions of Section 12.15(a) relating to the maintenance of a 

Participant Register and (iii) any Excluded Taxes attributable to such DIP Lender, in each case, 

that are payable or paid by the DIP Administrative Agent in connection with any DIP Loan 

Document, and any reasonable expenses arising therefrom or with respect thereto, whether or not 
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such Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.  

A certificate as to the amount of such payment or liability delivered to any DIP Lender by the 

DIP Administrative Agent shall be conclusive absent manifest error.  Each DIP Lender hereby 

authorizes the DIP Administrative Agent to set off and apply any and all amounts at any time 

owing to such DIP Lender under any DIP Loan Document or otherwise payable by the DIP 

Administrative Agent to the DIP Lender from any other source against any amount due to the DIP 

Administrative Agent under this paragraph (e). 

(f) Evidence of Payments.  As soon as practicable after any payment of 

Taxes by the Borrower to a Governmental Authority pursuant to this Section 2.17, the Borrower 

shall deliver to the DIP Administrative Agent the original or a certified copy of a receipt issued 

by such Governmental Authority evidencing such payment, a copy of the return reporting such 

payment or other evidence of such payment reasonably satisfactory to the DIP Administrative 

Agent. 

(g) Status of Lenders.  (i) Any DIP Lender that is entitled to an exemption 

from or reduction of withholding Tax with respect to payments made under any DIP Loan 

Document shall deliver to the Borrower and the DIP Administrative Agent, at the time or times 

reasonably requested by the Borrower or the DIP Administrative Agent, such properly completed 

and executed documentation reasonably requested by the Borrower or the DIP Administrative 

Agent as will permit such payments to be made without withholding or at a reduced rate of 

withholding.  In addition, any DIP Lender, if reasonably requested by the Borrower or the DIP 

Administrative Agent, shall deliver such other documentation prescribed by Applicable Law or 

reasonably requested by the Borrower or the DIP Administrative Agent as will enable the 

Borrower or the DIP Administrative Agent to determine whether or not such DIP Lender is 

subject to backup withholding or information reporting requirements.  Notwithstanding anything 

to the contrary in the preceding two sentences, the completion, execution and submission of such 

documentation (other than such documentation set forth in paragraphs (g)(ii)(A), (ii)(B) and 

(ii)(D) of this Section 2.17) shall not be required if in the DIP Lender’s reasonable judgment such 

completion, execution or submission would subject such DIP Lender to any material 

unreimbursed cost or expense or would materially prejudice the legal or commercial position of 

such DIP Lender. (ii) Without limiting the generality of the foregoing: 

(A) any DIP Lender that is a U.S. Person shall deliver to the Borrower 

and the DIP Administrative Agent on or about the date on which such DIP Lender becomes a 

DIP Lender under this Agreement (and from time to time thereafter upon the reasonable 

request of the Borrower or the DIP Administrative Agent), executed copies of IRS Form W-9 

certifying that such Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled to do so, 

deliver to the Borrower and the DIP Administrative Agent (in such number of copies as shall 

be requested by the recipient) on or about the date on which such Foreign Lender becomes a 

DIP Lender under this Agreement (and from time to time thereafter upon the reasonable 

request of the Borrower or the DIP Administrative Agent), whichever of the following is 

applicable: 

(1) in the case of a Foreign Lender claiming the benefits of an 

income tax treaty to which the United States is a party (x) with respect to payments of 

interest under any DIP Loan Document, executed copies of IRS Form W-8BEN or IRS 

Form W-8BEN-E establishing an exemption from, or reduction of, U.S. federal 

withholding Tax pursuant to the “interest” article of such tax treaty and (y) with respect 
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to any other applicable payments under any DIP Loan Document, IRS Form W-8BEN or 

IRS Form W-8BEN-E establishing an exemption from, or reduction of, U.S. federal 

withholding Tax pursuant to the “business profits” or “other income” article of such tax 

treaty; 

(2) executed copies of IRS Form W-8ECI; 

(3) in the case of a Foreign Lender claiming the benefits of the 

exemption for portfolio interest under section 881(c) of the Internal Revenue Code of 

1986, (x) a certificate substantially in the form of Exhibit G-1 to the effect that such 

Foreign Lender is not a “bank” within the meaning of section 881(c)(3)(A) of the Internal 

Revenue Code of 1986, a “10 percent shareholder” of the Borrower within the meaning 

of section 871(h)(3)(B) of the Internal Revenue Code of 1986, or a “controlled foreign 

corporation” related to the Borrower as described in section 881(c)(3)(C) of the Internal 

Revenue Code of 1986 (a “U.S. Tax Compliance Certificate”) and (y) executed copies 

of IRS Form W-8BEN or IRS Form W-8BEN-E; or 

(4) to the extent a Foreign Lender is not the beneficial owner, 

executed copies of IRS Form W-8IMY, accompanied by IRS Form W-8ECI, IRS 

Form W-8BEN, IRS Form W-8BEN-E, a U.S. Tax Compliance Certificate, substantially 

in the form of Exhibit G-2 or Exhibit G-3, IRS Form W-9, and/or other certification 

documents from each beneficial owner, as applicable; provided that if the Foreign Lender 

is a partnership and one or more direct or indirect partners of such Foreign Lender are 

claiming the portfolio interest exemption, such Foreign Lender may provide a U.S. Tax 

Compliance Certificate substantially in the form of Exhibit G-4 on behalf of each such 

direct and indirect partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled to do so, 

deliver to the Borrower and the DIP Administrative Agent (in such number of copies as shall 

be requested by the recipient) on or about the date on which such Foreign Lender becomes a 

DIP Lender under this Agreement (and from time to time thereafter upon the reasonable 

request of the Borrower or the DIP Administrative Agent), executed copies of any other form 

prescribed by Applicable Law as a basis for claiming exemption from or a reduction in 

U.S. federal withholding Tax, duly completed, together with such supplementary 

documentation as may be prescribed by Applicable Law to permit the Borrower or the DIP 

Administrative Agent to determine the withholding or deduction required to be made; and 

(D) if a payment made to a DIP Lender under any DIP Loan Document 

would be subject to U.S. federal withholding Tax imposed by FATCA if such DIP Lender 

were to fail to comply with the applicable reporting requirements of FATCA (including those 

contained in section 1471(b) or 1472(b) of the Internal Revenue Code of 1986, as applicable), 

such DIP Lender shall deliver to the Borrower and the DIP Administrative Agent at the time 

or times prescribed by law and at such time or times reasonably requested by the Borrower or 

the DIP Administrative Agent such documentation prescribed by Applicable Law (including 

as prescribed by section 1471(b)(3)(C)(i) of the Internal Revenue Code of 1986) and such 

additional documentation reasonably requested by the Borrower or the DIP Administrative 

Agent as may be necessary for the Borrower and the DIP Administrative Agent to comply 

with their obligations under FATCA and to determine that such DIP Lender has complied 

with such DIP Lender’s obligations under FATCA or to determine the amount, if any, to 

deduct and withhold from such payment.  Solely for purposes of this clause (D), “FATCA” 

shall include any amendments made to FATCA after the date of this Agreement. 

Case 18-10518    Doc 4-1    Filed 03/12/18    Page 71 of 167



 

 26  

 

Each DIP Lender agrees that if any form or certification it previously 

delivered expires or becomes obsolete or inaccurate in any respect, it shall update such form 

or certification or promptly notify the Borrower and the DIP Administrative Agent in writing 

of its legal inability to do so. 

 

(h) Treatment of Certain Refunds.  If any Party determines, in its sole 

discretion exercised in good faith, that it has received a refund of any Taxes as to which it has 

been indemnified pursuant to this Section 2.17 (including by the payment of additional amounts 

pursuant to this Section 2.17), it shall pay to the indemnifying party an amount equal to such 

refund (but only to the extent of indemnity payments made under this Section 2.17 with respect to 

the Taxes giving rise to such refund), net of all out-of-pocket expenses (including Taxes) of such 

indemnified party and without interest (other than any interest paid by the relevant Governmental 

Authority with respect to such refund). Such indemnifying party, upon the request of such 

indemnified party, shall repay to such indemnified party the amount paid over pursuant to this 

paragraph (h) (plus any penalties, interest or other charges imposed by the relevant Governmental 

Authority) in the event that such indemnified party is required to repay such refund to such 

Governmental Authority. Notwithstanding anything to the contrary in this paragraph (h), in no 

event will the indemnified party be required to pay any amount to an indemnifying party pursuant 

to this paragraph (h) the payment of which would place the indemnified party in a less favorable 

net after-Tax position than the indemnified party would have been in if the Tax subject to 

indemnification and giving rise to such refund had not been deducted, withheld or otherwise 

imposed and the indemnification payments or additional amounts with respect to such Tax had 

never been paid.  This paragraph shall not be construed to require any indemnified party to make 

available its Tax returns (or any other information relating to its Taxes that it deems confidential) 

to the indemnifying party or any other Person. 

(i) Survival.  Each Party’s obligations under this Section 2.17 shall survive 

the resignation or replacement of the DIP Administrative Agent or any assignment of rights by, or 

the replacement of, a DIP Lender, the termination of the New Money Loan Commitments and the 

repayment, satisfaction or discharge of all obligations under any DIP Loan Document. 

ARTICLE 3 - REPRESENTATIONS AND WARRANTIES 

To induce the DIP Administrative Agent and the DIP Lenders to enter into this Agreement and to 

provide the DIP Facility, the Borrower hereby represents and warrants to the DIP Administrative Agent 

and DIP Lenders, on the Closing Date and on each date the Borrower submits a Notice of Borrowing that:  

Section 3.1 Organization and Governmental Authorization; No Contravention.  Subject to the 

entry of the Chapter 11 Orders, the execution, delivery and performance by the Borrower of the DIP Loan 

Documents are within its powers, have been duly authorized by all necessary action pursuant to its 

organizational documents, require no further action by or in respect of, or filing with, any Governmental 

Authority and do not violate, conflict with or cause a breach or a default under (a) any Law applicable to 

the Borrower or any of the organizational documents of the Borrower, or (b) any agreement or instrument 

binding upon it, except for such violations, conflicts, breaches or defaults as could not, with respect to this 

clause (b), individually or in the aggregate, reasonably be expected to have a Material Adverse Effect. 

Section 3.2 Binding Effect.  Subject to the entry of the Chapter 11 Orders, each of the DIP 

Loan Documents and the DIP Obligations constitute the Borrower’s legal, valid and binding obligation, 

enforceable against it in accordance with its terms. 
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ARTICLE 4 – BUDGET 

Until payment and satisfaction in full of all DIP Obligations and termination of this Agreement 

and the New Money Loan Commitments, the Borrower covenants and agrees as follows: 

Section 4.1 Budget.   

(a) Budget and Approvals.  Attached hereto as Exhibit A is the initial Budget, 

which has been approved by the Required DIP Lenders.  Commencing on the Wednesday of the 

fourth (4
th
) week following the Petition Date, the Borrower shall deliver to the DIP Administrative 

Agent no less frequently than once every two (2) weeks (x) an updated budget (each a “Proposed 

Budget”) reflecting weekly cash flow forecasts of receipts and disbursements for such Budget 

period (in substantially the same format as the prior monthly cash flow forecast of receipts and 

disbursements), together with (i) a comparison of actual and forecast results from and after the week 

of March 3, 2018, (ii) a schedule of any changes in the assumptions used in preparing the Budget, 

(iii) a breakdown of the amount of fees and expenses paid to restructuring professionals, (iv) the 

calculation of the revised gross to net receipts and disbursements, (v) the details of compensation-

related expenses paid, (vi) a roll forward of current assets; and (vii) a comparison to the immediately 

previous Budget; and (y) the latest weekly TRx volume showing Contrave vs. original budget 

forecast and Qsymia vs. Saxenda vs. Belviq.  Each Proposed Budget shall be subject to review and 

approval by the Required DIP Lenders before being deemed an approved Budget.  Three (3) 

Business Days after delivery of a Proposed Budget, unless the DIP Administrative Agent (acting at 

the written direction of the Required DIP Lenders) delivers a written, good faith, objection to the 

Borrower (a “Proposed Budget Objection”) setting forth specific objections to the Proposed 

Budget, such Proposed Budget shall be deemed approved by the Required DIP Lenders and shall 

become the new Budget.  If the DIP Administrative Agent (acting at the written direction of the DIP 

Lenders) shall have timely delivered a Proposed Budget Objection to the Borrower, the prior 

approved Budget shall continue in place and the Required DIP Lenders and the Borrower shall 

negotiate in good faith to resolve the objections set forth in the Proposed Budget Objection.  Upon 

resolution of the objections set forth in the Proposed Budget Objection, such Proposed Budget shall 

become the new Budget. 

(b) Payment of Allowed Professional Fees Prior to the Maturity Date.  Any 

payment or reimbursement made prior to the occurrence of the Maturity Date in respect of any 

allowed Professional fees shall not reduce the Carve-Out. 

(c) Payment of Carve-Out on or After the Maturity Date.  Any payment made 

on or after the occurrence of the Maturity Date in respect of any allowed fees and expenses of 

Professionals shall permanently reduce the Carve-Out on a dollar-for-dollar basis.  Any funding of 

the Carve-Out shall be added to, and made a part of, the DIP Obligations secured by the DIP 

Collateral and shall be otherwise entitled to the protections granted under the Chapter 11 Orders, the 

DIP Loan Documents, the Bankruptcy Code, and Applicable Law. 

(d) Budget Covenants. 

(i) The Borrower shall not, directly or indirectly, (A) use any proceeds of 

the DIP Loans in a manner or for a purpose other than those consistent with this Agreement and 

the Chapter 11 Orders; or (B) permit a disbursement causing any deviation from the Budget other 

than the Permitted Deviations. 
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(ii) Prior to the occurrence of a DIP Event of Default, the Borrower shall be 

permitted to pay fees and expenses of Professionals solely to the extent that such fees and 

expenses are in accordance with the Budget and authorized to be paid under sections 330 and 331 

of the Bankruptcy Code (other than any Professionals whose fees are not subject to such 

provisions) pursuant to an order of the Bankruptcy Court, as the same may be due and payable.  

Subject to the Chapter 11 Orders, upon the occurrence of a DIP Event of Default (subject to all 

applicable grace periods set forth in this Agreement and the Chapter 11 Orders), the right of the 

Borrower to pay Professional fees and expenses shall terminate, other than as provided with 

respect to the Carve-Out. 

Section 4.2 Budget Tests.  Compliance with the Budget shall be tested for the first week and 

each subsequent week on a cumulative basis beginning on the Petition Date.  During each Budget Test 

Period, the Borrower will not permit:  

(a) the actual aggregate amount of Net Receipts collected to be less than, in the 

first Budget Test Period, beginning on Monday of the first week following the Petition Date, and for 

all subsequent Budget Test Periods, to be less than 85% of the aggregate budgeted amount for such 

Budget Test Period set forth in the Budget and each previous Budget Test Period set forth in the 

Budget (“Net Receipt Permitted Deviation”); provided that the DIP Administrative Agent (at the 

written direction of the Required DIP Lenders) may authorize the Borrower in writing to exceed the 

Net Receipt Permitted Deviation for any Budget Test Period; or 

(b) the actual aggregate amount of disbursements set forth in the Budget to be 

more than 115% of the aggregate budgeted amount for such Budget Test Period set forth in the 

Budget and each previous Budget Test Period set forth in the Budget (excluding the fees and 

expenses of the DIP Administrative Agent and DIP Lenders that are required to be reimbursed under 

the other provisions of this Agreement) (“Disbursements Permitted Deviation”); provided that the 

DIP Administrative Agent (at the written direction of the Required DIP Lenders) may authorize the 

Borrower in writing to exceed the Disbursements Permitted Deviation for any Budget Test Period.  

Section 4.3 Budget Permitted Deviation.  The Borrower shall deliver a weekly Reconciliation 

Report to the DIP Administrative Agent.  In addition, the Borrower shall notify the DIP Administrative 

Agent in writing as soon as reasonably practicable if the Borrower anticipates that it will violate the Net 

Receipt Permitted Deviation or the Disbursements Permitted Deviation for any Budget Test Period. 

ARTICLE 5 – AFFIRMATIVE COVENANTS 

Until payment and satisfaction in full of all DIP Obligations and termination of this Agreement 

and the New Money Loan Commitments, the Borrower further covenants and agrees as follows: 

Section 5.1 [Reserved] 

Section 5.2 Agreed Covenants.  The provisions of the Agreed Covenants of the Prepetition 

Indenture, together with all related definitions and ancillary provisions, all as in effect from time to time, 

are hereby incorporated herein by reference mutatis mutandis and shall be deemed to continue in effect 

(with any amendments, modifications or waivers thereof) for the benefit of the DIP Lenders and the 

Borrower, as applicable.  The Borrower covenants and agrees that it shall perform and observe each of the 

covenants set forth in the Agreed Covenants of the Prepetition Indenture as if (a) each reference therein to 

“Lender” and similar expressions were references to the DIP Lender under this DIP Facility, (b) each 

reference therein to “Default” or “Event of Default” and similar expressions were references to “Default” 

or “DIP Event of Default”, respectively, under this Agreement and the DIP Facility and (c) each reference 
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to “Agreement” were references to this Agreement and the DIP Facility.  Notwithstanding anything to the 

contrary, Borrower shall not be required to comply with any Agreed Covenant to the extent that (i) the 

Required DIP Lenders have granted the Borrower an exception thereto in writing, (ii) compliance would 

conflict, or otherwise be inconsistent, with any provisions of this Agreement, the Chapter 11 Orders, any 

other orders of the Bankruptcy Court, or the Bankruptcy Code, or (iii) the cost of compliance is not 

included in the Budget and the Required DIP Lenders shall have failed to agree to modify the Budget or 

otherwise make funds available to fund the cost of compliance therewith.   

Section 5.3 363 Sale Milestones.  The Borrower shall comply with the following milestones 

in connection with the 363 Sale (collectively, the “363 Sale Milestones”): 

(a) As promptly as possible but in no event later than three (3) Business Days 

after the Petition Date, the Borrower shall file a motion seeking the entry of an order (i) approving 

the 363 Sale pursuant to section 363 of the Bankruptcy Code and (ii) establishing and approving the 

Bidding Procedures; 

(b) Within twenty-one (21) calendar days after the 363 Sale motion has been 

filed, the Bankruptcy Court (subject to its availability) shall enter the Bidding Procedures Order.  

The Bidding Procedures Order shall specify, among other things, that (i) the Prepetition Trustee 

(upon the direction of the Required Holders) shall have the unconditional right to credit bid for any 

and all assets offered for sale by the Borrower at the Auction and (ii) that any other bids at the 

Auction must provide sufficient cash consideration to pay off the DIP Obligations in cash and in full; 

(c) The Bidding Procedures Order shall provide that bids shall be due within 

forty-five (45) calendar days after entry of the Bidding Procedures Order (the “Bid Deadline”); 

(d) Within three (3) Business Days after the Bid Deadline, the Borrower shall 

have commenced the Auction pursuant to the Bidding Procedures Order; 

(e) Within ten (10) Business Days after the Bid Deadline, the Bankruptcy Court 

(subject to its availability) shall have entered an order approving the 363 Sale; and 

(f) Upon the later of (i) twenty-five (25) calendar days after entry of the 363 

Order; and (ii) five (5) calendar days after all necessary regulatory approvals are completed, the 

Borrower shall have consummated the 363 Sale. 

(g) The Bidding Procedures Order, the Bidding Procedures, the Auction 

procedures, any definitive purchase or sale agreement with respect to the assets of the Borrower 

(including, but not limited to, any stalking horse purchase or sale agreement) and the 363 Sale order 

shall each be in form and substance satisfactory to the Required Holders and the Required DIP 

Lenders in their sole discretion..  

Section 5.4 Delivery of Information.  The Borrower shall deliver to the DIP Administrative 

Agent, the DIP Lenders, and their respective counsel (i) written notification, no later than the following 

Business Day, if the Borrower’s cash balance at the close of business on any Business Day shall be less 

than $2,000,000 and (ii) any and all information and developments in connection with any proposed 

transaction or change in control and any other event or condition which is reasonably likely to have a 

Material Adverse Effect on the Borrower, the DIP Loans or the Chapter 11 Case, including the progress 

of any proposed or confirmed Chapter 11 plan of reorganization. 

Section 5.5 Conduct of Subsidiaries.  The Borrower shall not directly or indirectly, engage in 
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any line of business other than those businesses engaged in on the Petition Date, and businesses 

reasonably related thereto, or to take any actions outside the ordinary course of business.    

Section 5.6 Additional Covenants.  The DIP Facility shall be subject to the following 

financial covenants:  

(a) The proceeds of the DIP Loans and all proceeds of DIP Collateral shall be 

used by the Borrower solely for the purposes of and up to the amounts set forth in the Budget 

(subject to the Net Receipt Permitted Deviation and the Disbursements Permitted Deviation).  For 

the avoidance of doubt, none of the proceeds of the DIP Loans or DIP Collateral shall be transferred 

to Orexigen Ireland. 

(b) If at any time there is a Deficiency, the Borrower shall promptly, but in no 

event later than three (3) Business Days after it reasonably believes a Deficiency exists, notify the 

DIP Administrative Agent in writing thereof. 

Section 5.7 Chapter 11 Filings. The Borrower shall deliver to the DIP Administrative Agent, 

the DIP Lenders, and their respective counsel promptly after the same is available, copies of all pleadings, 

motions, applications, judicial information, financial information and other documents filed by or on 

behalf of the Borrower with the Bankruptcy Court in the Chapter 11 Case, or distributed by or on behalf 

of the Borrower to any official committee appointed in the Chapter 11 Case. 

ARTICLE 6 – NEGATIVE COVENANTS 

The Borrower further covenants and agrees that, so long as any DIP Lender shall have any New 

Money Loan Commitment hereunder or any DIP Loan or other DIP Obligation remains outstanding, it 

shall not: 

(a) Create or permit to exist (i) any administrative expense, unsecured claim, or 

other claim or Lien on the DIP Collateral, or apply to the Bankruptcy Court for authority to do so, 

except for the Carve-Out or as may be incurred in the Ordinary Course of Business or included in the 

Budget, and (ii) any obligation to make adequate protection payments, or otherwise provide 

adequate protection, other than the Prepetition Secured Notes Protection. 

(b) Make any change, amendment or modification, or any application or motion 

for any change, amendment or modification, to any Chapter 11 Order, other than as agreed in writing 

by the Required DIP Lenders and the DIP Administrative Agent. 

(c) Make any payment of principal or interest or otherwise on account of any 

prepetition Debt or payables, other than the Prepetition Secured Notes Protection or as provided for 

in a First Day Order and included in the Budget. 

(d) Declare or make any dividend, payment or other distribution directly or 

indirectly of cash or a non-cash asset on account of equity or ownership interests. 

(e) File with the Bankruptcy Court a motion to approve, or otherwise seek 

approval of or pay, any incentive or retention plan, except as otherwise as agreed in writing by the 

Required DIP Lenders.  

(f) Advance funds to Orexigen Ireland without the consent of the Required DIP 

Lenders and approval of the Bankruptcy Court. 
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(g) File a motion or otherwise seek to assume or assign a Real Property Lease 

without the consent of the Required DIP Lenders.  

ARTICLE 7 – CONDITIONS 

Section 7.1 Conditions to Interim DIP Facility.  The obligation of the DIP Administrative 

Agent and DIP Lenders to make the Interim DIP Facility available to the Borrower shall be subject to the 

prior or concurrent satisfaction by the Borrower (unless waived by the Required DIP Lenders and the DIP 

Administrative Agent, subject to Section 12.14(b)) of each of the following: 

(a) The Chapter 11 Case shall have been commenced in the Bankruptcy Court 

and all of the First Day Orders and all related pleadings to be entered at the time of commencement 

of the Chapter 11 Case or shortly thereafter shall have been reviewed in advance by the DIP Lenders 

and the DIP Administrative Agent and shall be in form and substance acceptable to the Required 

DIP Lenders and the DIP Administrative Agent in their sole discretion. 

(b) The Bankruptcy Court shall have (i) entered the Interim DIP Order which 

Interim DIP Order shall be in form and substance satisfactory to the sole discretion of the Required 

DIP Lenders and the DIP Administrative Agent, and (ii) authorized, confirmed and approved all 

terms and provisions of this DIP Facility and related DIP Loan Documents.   

(c) The Borrower shall be in compliance in all material respects with the 

Interim DIP Order. 

(d) All First Day Orders entered by the Bankruptcy Court, including but not 

limited to, pertaining to cash management, and all other motions and documents filed or to be filed 

with, and submitted to, the Bankruptcy Court in connection therewith shall be in form and substance 

satisfactory to the Required DIP Lenders and the DIP Administrative Agent in their sole discretion. 

(e) The DIP Lenders and the DIP Administrative Agent shall have been 

granted, pursuant to the Interim DIP Order, a perfected, first priority Lien on all DIP Collateral and 

shall have received UCC, tax and judgment Lien searches, and other appropriate evidence, 

evidencing the absence of any other Liens on the DIP collateral, except the Liens securing the 

Prepetition Secured Notes and the Permitted Exceptions. 

(f) The Borrower shall deliver a UCC-1 financing statement for filing by the 

DIP Administrative Agent (or the Required DIP Lenders) under the Uniform Commercial Code in 

the jurisdiction or organization of the Borrower. 

(g) The Required DIP Lenders shall be satisfied that the Borrower has complied 

with all other closing conditions, including by (i) delivering evidence of authority and                          

(ii) obtaining and delivering evidence of any material third party and governmental consents 

necessary in connection with the DIP Facility, the financing thereunder and related transactions.  

(h) The Borrower and the transactions contemplated by this Agreement shall be 

in compliance with all Applicable Laws.  

(i) The DIP Lenders and the DIP Administrative Agent shall have received 

prior to the Closing Date all documentation and other information required by bank regulatory 

authorities under applicable “know-your-customer” and anti-money laundering rules and regulations, 
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including the USA PATRIOT Act, in each case satisfactory to each DIP Lender and the DIP 

Administrative Agent. 

(j) The Borrower shall have executed and delivered to the DIP Administrative 

Agent the DIP Loan Documents evidencing the DIP Loans made and to be made under the DIP 

Facility. 

(k) The Borrower shall have delivered a fully executed copy of the Orexigen 

Ireland Agreement to the DIP Administrative Agent.  

(l) The DIP Administrative Agent shall have received all fees payable under 

the Fee Letter and all other amounts due and payable to the DIP Administrative Agent, the DIP 

Lenders and their respective Affiliates on or prior to the Closing Date, including, to the extent 

invoiced prior to the Closing Date, reimbursement or payment of all out-of-pocket expenses required 

to be reimbursed or paid by the Borrower hereunder.  In addition, the DIP Administrative Agent 

shall have received a fully executed copy of the Fee Letter. 

For purposes of determining compliance with the conditions specified in this Section 7.1, each DIP 

Lender that has signed this Agreement shall be deemed to have consented to, approved or accepted 

or to be satisfied with, each document or other matter required thereunder to be consented to or 

approved by or acceptable or satisfactory to a DIP Lender unless the DIP Administrative Agent shall 

have received written notice from such DIP Lender prior to the proposed Closing Date specifying its 

objection thereto. 

Section 7.2 Conditions to Full Availability.  In order for the Borrower to borrow New Money 

Loans not included in the Interim DIP Facility, not later than thirty (30) calendar days following the 

Interim DIP Order Entry Date (unless such date is extended by the Required DIP Lenders), the Final DIP 

Order shall have been entered by the Bankruptcy Court (and which shall be in form substantially 

consistent with this Agreement with such changes or modifications from the Interim DIP Order as are 

approved by the Required DIP Lenders and the DIP Administrative Agent). 

Section 7.3 Conditions to All DIP Loans.  Unless otherwise indicated below, the obligation 

of the DIP Lenders to make each DIP Loan (including the Interim DIP Facility) shall be subject to the 

prior or concurrent satisfaction by the Borrower (unless waived by the Required DIP Lenders) of each of 

the following:  

(a) The Interim DIP Order or the Final DIP Order, as the case may be, shall be 

in full force and effect, and shall not (in whole or in part) have been reversed, modified, amended, 

stayed, vacated, appealed or subject to a stay pending appeal or otherwise challenged or subject to 

any challenge.   

(b) All “Conditions to Interim DIP Facility” set forth in Section 7.1 shall have 

been satisfied (unless waived by the Required DIP Lenders) in a manner satisfactory to the Required 

DIP Lenders and the DIP Administrative Agent. 

(c) The Borrower shall be in compliance with the Interim DIP Order (prior to 

entry of the Final DIP Order), the Final DIP Order and the DIP Facility. 

(d) The DIP Administrative Agent and the DIP Lenders shall have received                     

(i) all periodic updates required under the Budget, (ii) the Reconciliation Report, and (iii) all other 

deliverables pursuant to the DIP Loan Documents on a timely basis. 
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(e) All costs, fees, expenses (including (i) the fees and disbursements of Quinn, 

Emanuel, Urquhart & Sullivan, LLP as counsel to certain of the DIP Lenders and certain other 

Holders, (ii) Brown Rudnick, LLP as counsel to the 1992 Funds, (iii) Arnold & Porter Kaye Scholer 

LLP as counsel to the DIP Administrative Agent, and (iv) local counsel of the DIP Lenders and DIP 

Administrative Agent, in connection with the administration of the DIP facility and any other matter 

related to the DIP Facility or the Chapter 11 Case, other reasonable legal fees and disbursements, 

any other compensation contemplated herein and in the DIP Loan Documents, and any amounts 

owed to the Trustee or Prepetition Collateral Agent payable under the Prepetition Note Documents 

shall have been paid to the extent due and the Borrower shall have complied in all respects with all 

of its other obligations to the DIP Administrative Agent and the DIP Lenders. 

(f) Except as disclosed in writing, since the Petition Date no event that 

constitutes a Material Adverse Effect in the operations, assets, revenues, financial condition, profits 

or prospects of the Borrower (other than by virtue of the commencement or continuation of the 

Chapter 11 Case) shall have occurred. 

(g) No trustee, examiner or receiver shall have been appointed or designated 

with respect to the Borrower or its properties or assets and no motion filed by a Debtor Party, or any 

other Person other than a Debtor Party that is not contested in good faith by the Borrower, shall be 

pending seeking any such relief or seeking any other relief in the Bankruptcy Court to exercise 

control over DIP Collateral. 

(h) There shall exist no claim, action, suit, investigation, Litigation or 

proceeding, pending or threatened in any court or before any arbitrator or governmental 

instrumentality (i) which relates to the DIP Facility or the transactions contemplated thereby and                  

(ii) which is not disclosed in a schedule to the DIP Loan Documents.  

(i) No DIP Event of Default has occurred and is continuing. 

(j) The representations and warranties of the Borrower contained herein or any 

other DIP Loan Document, or which are contained in any document furnished at any time under or 

in connection herewith or therewith, shall be true and correct on and as of the date hereof (unless 

such representation is expressly limited to a prior date). 

(k) No notice shall exist of any challenge by a Debtor Party or by any Person 

other than a Debtor Party that is not contested in good faith by the Borrower, of any priority, Super-

priority Claim, DIP Lien, Lien, Prepetition Lien, claim, right or remedy of the DIP Administrative 

Agent, the DIP Lenders, the Trustee, the Prepetition Collateral Agent, or the Holders with respect to 

the DIP Collateral, Pledged Collateral, or other property, or assets of the Borrower or with respect to 

this DIP Facility and/or any Chapter 11 Order. 

(l) Receipt by the DIP Administrative Agent of a Notice of Borrowing within 

the time period contemplated by Section 2.2(c). 

(m) Satisfaction of any other condition reasonably requested by the Required 

DIP Lenders that arises out of or is related to the use of funds under the DIP Facility. 

ARTICLE 8 – PRIORITY OF DIP LIENS; SECURITY AGREEMENT 

Section 8.1 Generally.  To secure payment of the DIP Obligations, subject to the Chapter 11 

Orders, the Borrower hereby grants to the DIP Administrative Agent, for the benefit of the DIP Lenders, 
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liens upon, and security interest in, subject to the Carve-Out and priorities set forth in Section 8.2 

(collectively, the “DIP Liens”), in and to the following, now existing or hereafter acquired (collectively, 

the “DIP Collateral”):  

(a) the Collateral; 

(b) all funds of the Borrower on deposit from time to time;  

(c) all Personal Property (including all Intellectual Property); 

(d) Designation Rights with respect to all real property leases (“Real Property 

Leases”), including, without limitation, the Real Property Lease described on Schedule 3; 

(e) all proceeds of Avoidance Actions other than Excluded Avoidance Actions, 

subject to the entry of the Final DIP Order; and  

(f) and all products, proceeds, replacements, substitutions, accessions and 

additions of any of the foregoing.  

Section 8.2 Priority.  The Borrower hereby covenants, represents and warrants that, upon 

entry of the Chapter 11 Orders and subject to the Carve-Out and Excluded Avoidance Actions, at all 

times: 

(a) all DIP Obligations, including all DIP Loans under the DIP Facility, shall 

pursuant to Bankruptcy Code section 364(c)(1), constitute allowed Super-priority Claims in the 

Chapter 11 Case, which Super-priority Claims are superior to all other Super-priority Claims and 

other claims against the Borrower in the Chapter 11 Case, including, for the avoidance of doubt, the 

Super-priority Claim granted as adequate protection in respect of the Prepetition Secured Notes; 

(b) all DIP Obligations, including all DIP Loans under the DIP Facility, and the 

DIP Liens against the DIP Collateral securing the DIP Obligations shall: 

(i) pursuant to section 364(c)(2) of the Bankruptcy Code, constitute valid, 

fully perfected and enforceable, senior first priority DIP Liens on all DIP Collateral that is not 

subject to an existing valid, fully perfected and enforceable Lien or valid Liens in existence as of 

the Petition Date that are perfected subsequent to the Petition Date pursuant to section 546(b) of 

the Bankruptcy Code, including all cash advanced as New Money Loans and all products and 

proceeds of the New Money Loans; provided, that such DIP Liens shall be immediately junior to 

any Liens perfected subsequent to the Petition Date pursuant to section 546(b) of the Bankruptcy 

Code to the extent such Liens have priority over the Liens securing the Prepetition Secured 

Notes; 

(ii) pursuant to section 364(c)(3) of the Bankruptcy Code, constitute valid, 

fully perfected and enforceable, junior priority DIP Liens on all DIP Collateral encumbered by 

Permitted Exceptions, which DIP Liens shall be immediately junior to the Liens underlying the 

Permitted Exceptions and senior to all other Liens on such DIP Collateral (including the 

Prepetition Liens, Adequate Protection Liens and Existing Primed DIP Secured Obligations); and  

(iii) pursuant to Bankruptcy Code section 364(d), constitute valid, fully 

perfected, enforceable, first priority, priming DIP Liens on all DIP Collateral subject to a Lien as 

of the Petition Date, and which shall be senior to all Existing Primed DIP Secured Obligations 
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(including Prepetition Liens) and Adequate Protection Liens; provided, that such DIP Liens shall 

be immediately junior to any Liens underlying the Permitted Exceptions.  

Section 8.3 Identification of Collateral.  No submission by the Borrower to the DIP 

Administrative Agent of a schedule or other particular identification of DIP Collateral shall be necessary 

to grant to the DIP Administrative Agent a DIP Lien upon, or to vest in the DIP Administrative Agent 

security title to and a security interest in each and every item of DIP Collateral now existing or hereafter 

created or acquired, but rather such Lien, security title and security interest shall vest in the DIP 

Administrative Agent immediately upon the creation or acquisition or any item of DIP Collateral 

hereafter created or acquired, without the necessity for any other or further action by any the Borrower or 

by the DIP Administrative Agent. 

Section 8.4 Perfection and Maintenance of Liens.  

(a) The DIP Liens securing the DIP Obligations shall be effective and perfected 

automatically and without further action by the DIP Administrative Agent, DIP Lenders or Borrower 

pursuant to and upon entry of the Interim DIP Order (with respect to the Interim DIP Facility) and 

the Final DIP Order.  No filing or registration of any kind shall be required in order to perfect the 

DIP Liens granted herein or in any other Security Document.  Nevertheless, the DIP Administrative 

Agent or the Required DIP Lenders may elect, from an abundance of caution and in order to remove 

uncertainty, to file or record all such financing statements, mortgages, deeds of trust, deeds to secure 

debt, pledge agreements, affidavits, security agreements, fixture filings, assignments, memoranda or 

other documents, instruments or evidences of perfection with respect to the DIP Collateral as the 

DIP Administrative Agent or the Required DIP Lenders may deem appropriate (collectively referred 

to herein as the “Security Documents”), and no such filing or recording shall in any manner alter, 

diminish or otherwise limit the automatic perfection of all DIP Liens granted by the Chapter 11 

Orders.   

(b) In order to further evidence and perfect DIP Liens, the Borrower agrees that 

it shall execute and deliver to the DIP Administrative Agent all such Security Documents as the DIP 

Administrative Agent or the Required DIP Lenders may from time to time reasonably request. 

(c) The Borrower authorizes the DIP Administrative Agent (or its designee) to 

prepare and record or file all such notices or instruments of perfection as may be necessary or 

desirable, in the sole discretion of the DIP Administrative Agent or the Required DIP Lenders, to 

establish, perfect and maintain the DIP Liens upon the DIP Collateral including Uniform 

Commercial Code financing statements (collectively referred to herein as the “Perfection 

Documents”). 

(d) The Borrower hereby appoints the DIP Administrative Agent as its true and 

lawful attorney-in-fact (without requiring the DIP Administrative Agent to act as such), which power 

shall be coupled with an interest and irrevocable, for the limited purpose to prepare and record or file 

any Security Documents or Perfection Documents, and to perform all other acts that the DIP 

Administrative Agent deems appropriate, to establish, perfect, maintain and continue the DIP Liens 

upon the DIP Collateral. 

Section 8.5 Costs of Perfection and Enforcement.  The Borrower shall reimburse the DIP 

Administrative Agent for the payment of all costs, expenses and taxes of any kind or character incurred in 

connection with filing, recording or enforcing the Security Documents or the Perfection Documents, with 

all such costs and expenses being automatically added to the principal amount of the DIP Loans.   
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Section 8.6 Further Assurances.  Without limiting any other provisions hereof or in any of 

the other DIP Loan Documents, upon request by the DIP Administrative Agent or the Required DIP 

Lenders, the Borrower will make, execute and deliver or cause to be made, executed and delivered to the 

DIP Administrative Agent and, where appropriate, cause to be recorded or filed, as applicable, and from 

time to time thereafter to be re-recorded or refiled, as applicable, at such time and in such offices and 

places as shall be deemed necessary by the DIP Administrative Agent or the Required DIP Lenders, any 

and all such instruments of further assurance, certificates and other documents as may, in the opinion of 

the DIP Administrative Agent or the Required DIP Lenders, be necessary or desirable in order to 

effectuate, complete, or perfect, or to continue and preserve, the operation and effect of this Agreement, 

the Security Documents and the DIP Liens.     

Section 8.7 Adequate Protection Obligations.  Pursuant to the Chapter 11 Orders, the 

Prepetition Collateral Agent, for the benefit of the Holders, shall be granted the following protection (as 

may be amended from time to time with the approval of the Bankruptcy Court, the “Prepetition Secured 

Notes Protection”) pursuant to sections 361, 507, 363(e) and 364(d)(1) of the Bankruptcy Code or 

otherwise, in connection with: (a) (i) the priming of the Prepetition Liens securing the Prepetition Secured 

Notes to be effectuated by the DIP Liens and DIP Facility, (ii) the use of the Pledged Collateral (including 

Cash Collateral), and (iii) all of the other transactions contemplated by the DIP Facility, and (b) for any 

diminution in the value of the pre-petition Liens of the Prepetition Collateral Agent, for the benefit of the 

Holders, whether or not such diminution in value results from the sale, lease or use by the Borrower of the 

Pledged Collateral securing the Existing Primed DIP Secured Obligations (including Cash Collateral), the 

priming of the Prepetition Liens securing the Prepetition Secured Notes or the stay of enforcement of any 

Prepetition Lien securing the Prepetition Secured Notes arising from sections 105 or 362 of the 

Bankruptcy Code, or otherwise: 

(a) Adequate Protection Liens.  The Prepetition Collateral Agent shall be 

granted for the benefit of the Holders, effective and perfected as of the Interim DIP Order Entry Date 

and without the necessity of the execution of mortgages, deeds of trust, security agreements, pledge 

agreements, control agreements, financing statements or other agreements, a valid and perfected 

security interest in and lien on all assets of the Borrower and in the same relative priority and to the 

same extent, priority, enforceability, unavoidability and validity applicable to the respective 

Prepetition Secured Parties’ Prepetition Liens in the Pledged Collateral, which liens and security 

interests are junior and subordinate only to (i) the Carve-Out, (ii) the DIP Liens, (iii) the DIP 

Obligations, (iv) the Super-priority Claims of the DIP Administrative Agent, and (v) the Permitted 

Exceptions (“Adequate Protection Liens”). 

(b) Super-priority Claim.  Pursuant to and upon the entry of the Interim DIP 

Order, the Prepetition Collateral Agent, on behalf of the Holders, shall be granted, subject to the 

Carve-Out, an allowed Super-priority Claim junior only to the Super-priority Claim of the DIP 

Administrative Agent and any Permitted Exceptions; provided that the Trustee and the Prepetition 

Collateral Agent and Holders shall not receive or retain any payments, property or other amounts in 

respect of such Super-priority Claim unless and until the DIP Obligations have indefeasibly been 

paid in cash in full. 

(c) Fees and Expenses.  The Borrower shall make current cash payments 

payable under the Prepetition Note Documents to the Trustee or the Prepetition Collateral Agent for 

all professional fees and expenses incurred by the Trustee or Prepetition Collateral Agent in 

connection with enforcement of the Prepetition Note Documents and the Chapter 11 Case, subject to 

the delivery of a Fee Notice, as defined in, and in the manner set forth in the Interim DIP Order.   
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(d) Financial Reporting.  The Borrower shall (a) provide the Trustee and its 

advisors with unaudited quarterly financial statements within sixty (60) calendar days after the 

conclusion of each quarter, and (b) shall provide the Trustee with any other reporting as reasonably 

required by the Required DIP Lenders. 

(e) The Borrower shall consent to the appointment of any successor Trustee 

designated by the Required Holders. 

ARTICLE 9 – DIP EVENTS OF DEFAULT 

Section 9.1 DIP Events of Default.  The occurrence of any of the following events shall 

constitute a DIP Event of Default: 

(a) The Borrower shall fail to pay (i) any principal of the DIP Loans when the 

same shall become due and payable, whether at the stated date of maturity or any accelerated date of 

maturity or at any other date fixed for payment; or (ii) within three (3) Business Days, any interest 

on the DIP Loans, fees or other sums due hereunder or under the Fee Letter, when the same shall 

become due and payable, whether at the stated date of maturity or any accelerated date of maturity or 

at any other date fixed for payment. 

(b) The Borrower shall fail to comply with the Agreed Covenants or any of the 

other terms and conditions of the DIP Loan Documents, or the Chapter 11 Orders; provided, that, the 

Borrower shall not be required to comply with any Agreed Covenant to the extent that (i) the 

Required DIP Lenders have granted the Borrower an exception thereto in writing, (ii) compliance 

would conflict, or otherwise be inconsistent, with any provisions of this Agreement, the Chapter 11 

Orders, any other orders of the Bankruptcy Court, or the Bankruptcy Code, or (iii) the cost of 

compliance is not included in the Budget and the Required DIP Lenders shall have failed to agree to 

an amendment to the Budget or to otherwise  make funds available to fund the cost of compliance 

therewith. 

(c) Any of the 363 Sale Milestones shall not have been timely satisfied, except 

as otherwise consented to in writing by the Required DIP Lenders.  

(d) The Chapter 11 Case shall be dismissed or converted to a Chapter 7 case 

under the Bankruptcy Code. 

(e) A trustee, examiner or receiver with enlarged powers shall be appointed or 

designated on a final basis in the Chapter 11 Case. 

(f) Except as expressly set forth in the Interim DIP Order, the Final DIP Order 

or this Agreement, the Borrower (1) incurs any additional post-petition Debt (other than ordinary 

course trade Debt and insurance premium financing consistent with prior practice) or (2) grants or 

requests authority to grant any Lien or security interest to secure such post-petition Debt. 

(g) Any Chapter 11 Order shall be amended, supplemented, stayed, reversed, 

vacated or otherwise modified (or the Borrower shall apply for authority to do so) without the 

written consent of the Required DIP Lenders or any Chapter 11 Order shall cease to be in full force 

and effect. 
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(h) The Final DIP Order Entry Date shall not have occurred (subject to the 

Bankruptcy Court's availability) within thirty (30) calendar days after the Interim DIP Order Entry 

Date (unless such date is extended by the Required DIP Lenders). 

(i) A Debtor Party shall take any action, including the filing of an application, 

in support of any of (a) through (g) hereof, or any Person other than the Borrower shall do so and 

such application is not contested in good faith by the Borrower. 

(j) A Debtor Party shall file a motion seeking, or the Bankruptcy Court shall 

enter, an order (i) approving payment of any pre-petition claim other than (x) as provided for in a 

First Day Order and included in the Budget or (y) otherwise consented to by the Required DIP 

Lenders in writing, (ii) granting relief from the automatic stay applicable under section 362 of the 

Bankruptcy Code to any holder of any security interest to permit foreclosure on any assets having a 

book value in excess of $100,000 in the aggregate or to permit other actions that would have a 

Material Adverse Effect on the Borrower or its estate, or (iii) approving any settlement or other 

stipulation not approved by the Required DIP Lenders and not included in the Budget with any 

secured creditor of the Borrower providing for payments as adequate protection (other than the 

adequate protection payments as set forth in Section 8.7), or otherwise to such secured creditor. 

(k) The Bankruptcy Court shall enter an order granting relief from the 

automatic stay to the holder of any security interest in any material asset of the Borrower. 

(l) Any material contract is rejected or otherwise terminated or any material 

property of the Borrower is sold, in each instance, without the prior written consent of the Required 

DIP Lenders. 

(m) A Debtor Party files a motion without the express written consent of the 

Required DIP Lenders or any Person other than a Debtor Party shall do so and such application is 

not contested in good faith by the Borrower and such motion is granted, to obtain additional 

financing from a Party other than the DIP Lenders under section 364(d) of the Bankruptcy Code or 

to use Cash Collateral of a DIP Lender under section 363(c) of the Bankruptcy Code. 

(n) Entry of an order by the Bankruptcy Court terminating or modifying the 

exclusive right of the Borrower to file a chapter 11 plan pursuant to section 1121 of the Bankruptcy 

Code, without the prior written consent of the Required DIP Lenders. 

(o) The Borrower shall support any other Person’s opposition of any motion 

made in the Bankruptcy Court by the DIP Administrative Agent or the DIP Lenders seeking 

confirmation of the amount of the DIP Lenders’ claims or the validity and enforceability of the Liens 

in favor of the DIP Administrative Agent. 

(p) (i) Any Debtor Party shall seek to, shall support, acquiesce in, or not 

challenge (in any such case by way of any motion or other pleading filed with the Bankruptcy Court 

or on behalf of the Borrower) any other Person’s motion to, disallow in whole or in part the DIP 

Lenders’ claims in respect of the DIP Obligations or to challenge the validity and enforceability of 

the Liens in favor of the DIP Administrative Agent or contest any material provision of any DIP 

Loan Documents, (ii) such Liens and/or Super-priority claims shall otherwise cease to be valid, 

perfected and enforceable in all respects, or (iii) or any provision of any DIP Loan Documents shall 

cease to be effective. 
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(q) Any judgments which are in the aggregate in excess of $250,000 (not 

covered by insurance), as to any post-petition obligation shall be rendered against the Borrower and 

the enforcement thereof shall not be stayed. 

(r) (i) Any Debtor Party shall file any pleading or proceeding which could 

reasonably be expected to result in an impairment of the rights or interests of the DIP Administrative 

Agent or the DIP Lenders or (ii) entry of an order of the Bankruptcy Court with respect to any 

pleading or proceeding brought by any other Person which results in such impairment of the rights or 

interests of the DIP Administrative Agent or the DIP Lenders. 

(s) The Borrower shall fail to execute and deliver to the DIP Administrative 

Agent any agreement, financing statement, trademark filing, copyright filing, mortgages, notices of 

lien or similar instruments or other documents that the DIP Administrative Agent or the Required 

DIP Lenders may reasonably request from time to time to more fully evidence, confirm, validate, 

perfect, preserve and enforce the DIP Liens created in favor of the DIP Secured Parties. 

(t) With respect to other Debt of the Borrower, the Borrower shall fail to pay at 

maturity, or within any applicable period of grace, any obligation for Debt in excess of $250,000 or 

fail to observe or perform any material term, covenant or agreement (other than any such obligation 

with respect to which the Bankruptcy Code prohibits the Borrower from complying with such 

obligation or permits the Borrower not to comply with such obligation) contained in any agreement 

by which it is bound, evidencing or securing Debt in excess of $100,000 for such period of time as 

would permit (assuming the lapse of time and/or giving of appropriate notice if required and 

assuming such breach has not been cured within the applicable grace period thereunder) the holder 

or holders thereof or of any obligations issued thereunder to accelerate the maturity thereof. 

(u) There shall occur, in any single event or in a series of events (related of 

unrelated) any damage to, or loss, theft or destruction of, any DIP Collateral in an amount greater 

than $1,000,000 that is not covered by insurance. 

(v) (i) Any Debtor Party shall attempt to invalidate, reduce or otherwise impair 

the Liens or security interests of the DIP Administrative Agent and/or the DIP Lenders, claims or 

rights against such Person or to subject any DIP Collateral to assessment pursuant to section 506(c) 

of the Bankruptcy Code, (ii) any Lien or security interest created by the Chapter 11 Orders with 

respect to DIP Collateral shall, for any reason, cease to be valid or (iii) any action is commenced by 

the Borrower which contests the validity, perfection or enforceability of any of the liens and security 

interests of the DIP Administrative Agent and/or the DIP Lenders created by the Chapter 11 Orders. 

(w) Any Debtor Party takes any action that would adversely affect the rights, 

remedies, claims, liens or recovery of the DIP Lenders and/or the Prepetition Collateral Agent and 

the Trustee (on behalf of the Holders). 

(x) Any Person, including, but not limited to, the Debtor Parties, files a plan of 

reorganization or a motion to sell all or substantially all of the Borrower’s assets, in either case, 

without the express prior written consent of the Required DIP Lenders (other than as contemplated 

under this Agreement). 

(y) The Borrower or Orexigen Ireland executes or enters into a definitive 

purchase or sale agreement with respect to the assets of the Borrower (including, but not limited to, 

any stalking horse purchase or sale agreement), or otherwise pursues any sale transaction, in either 
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case, without the express prior written consent of the Required DIP Lenders, other than as 

contemplated under this Agreement and any 363 Sale Order. 

(z) The Borrower transfers any assets to Orexigen Ireland outside the Ordinary 

Course of Business without the written consent of the Required DIP Lenders. 

Section 9.2 Remedies.   

(a) Immediately upon the occurrence and during the continuation of a DIP 

Event of Default, the DIP Administrative Agent may, in its sole discretion, and at the direction of the 

Required DIP Lenders shall (without further notice or grace period, unless required by Applicable 

Law), take any or all of the following actions:  

(i) declare all DIP Obligations to be immediately due and payable;  

(ii) declare the termination, reduction or restriction of any remaining New 

Money Loan Commitments, to the extent any such New Money Loan Commitments remain;  

(iii) terminate the DIP Facility as to any future liability or obligation of the 

DIP Administrative Agent and the DIP Lenders, but without affecting any of the DIP Obligations, 

DIP Liens or Super-priority Claims;  

(iv) declare a termination, reduction or restriction on the ability of the 

Borrower to use any Cash Collateral derived solely from the proceeds of DIP Collateral (any such 

declaration shall be made to the Borrower, the official committee of unsecured creditors of the 

Borrower (if applicable) and the United States Trustee;  

(v) exercise the rights of a secured party upon default under the UCC; and/or  

(vi) exercise any and all rights and remedies available under any of the 

Prepetition Note Documents, including judicial or non-judicial foreclosure or public or private 

sale of any of the Collateral. 

(b) Following five (5) Business Days’ notice of such DIP Event of Default to 

the Borrower, any official committee of unsecured creditors (if applicable), and the Office of the 

U.S. Trustee, unless such DIP Event of Default is cured within such time or an order of the 

Bankruptcy Court is entered to the contrary, the DIP Administrative Agent and the DIP Lenders 

shall have relief from the automatic stay to exercise remedies under the DIP Loan Documents, the 

Chapter 11 Orders, and Applicable Law, subject to the Carve-Out. 

(c) The Borrower and the DIP Lenders hereby irrevocably authorize the DIP 

Administrative Agent, upon the direction of the Required DIP Lenders, to (a) credit bid and in such 

manner purchase (either directly or through one or more acquisition vehicles) all or any portion of 

the DIP Collateral at any sale thereof conducted under the provisions of the Bankruptcy Code of the 

United States, including under section 363 of the Bankruptcy Code of the United States or any 

similar laws in any other jurisdictions to which the Borrower is subject, or (b) credit bid and in such 

manner purchase (either directly or through one or more acquisition vehicles) all or any portion of 

the DIP Collateral at any other sale or foreclosure conducted by the DIP Administrative Agent 

(whether by judicial action or otherwise) in accordance with Applicable Law.  In connection with 

any such credit bid and purchase, the DIP Obligations owed to the DIP Lenders shall be entitled to 

be, and shall be, credit bid on a ratable basis (with DIP Obligations with respect to contingent or 
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unliquidated claims being estimated for such purpose if the fixing or liquidation thereof would not 

unduly delay the ability of the DIP Administrative  Agent to credit bid and purchase at such sale or 

other disposition of the DIP Collateral and, if such claims cannot be estimated without unduly 

delaying the ability of the DIP Administrative Agent to credit bid, then such claims shall be 

disregarded, not credit bid, and not entitled to any interest in the asset or assets purchased by means 

of such credit bid) and the DIP Lenders whose DIP Obligations are credit bid shall be entitled to 

receive interests (ratably based upon the proportion of their DIP Obligations credit bid in relation to 

the aggregate amount of DIP Obligations so credit bid in the asset or assets so purchased (or in the 

capital stock of the acquisition vehicle or vehicles that are used to consummate such purchase). 

Upon request by the DIP Administrative Agent or the Borrower at any time, the DIP Lenders will 

confirm in writing the DIP Administrative Agent’s authority to release any such liens on particular 

types or items of DIP Collateral pursuant to this Section 9.2(c). 

(d) The DIP Lenders acknowledge that, subject to payment in full in cash of the 

DIP Obligations, the Prepetition Collateral Agent (upon the direction of the Required Holders) may 

credit bid all or any portion of the Pledged Collateral that is subject to a senior lien in favor of the 

Prepetition Collateral Agent (for the benefit of the Holders) offered for sale in accordance with the 

procedures in the preceding clause (c), and that any other bids must include sufficient cash to pay off 

the DIP Facility in cash in full. 

Section 9.3 Terminated Use of Cash Collateral.  Following five (5) Business Days’ notice of 

a DIP Event of Default to the Borrower, any official committee of unsecured creditors (if applicable), and 

the Office of the U.S. Trustee, unless such DIP Event of Default is cured within such time or an order of 

the Bankruptcy Court is entered to the contrary, without limitation of any of the remedies set forth in this 

Agreement and the other DIP Loan Documents, the Borrower shall have no right to use or seek to use any 

Cash Collateral in which the DIP Administrative Agent, DIP Lenders, or Prepetition Collateral Agent has 

an interest, other than in connection with funding and/or reserving amounts to fund the Carve-Out. 

Section 9.4 Setoff Rights.  During the continuance of any DIP Event of Default, each DIP 

Lender is hereby authorized by the Borrower at any time or from time to time, with reasonably prompt 

subsequent notice to the Borrower (any prior or contemporaneous notice being hereby expressly waived) 

to set off and to appropriate and to apply any and all (a) balances held by such DIP Lender at any of its 

offices for the account of the Borrower (regardless of whether such balances are then due to the 

Borrower), and (b) other property at any time held or owing by such DIP Lender to or for the credit or for 

the account of the Borrower or any of its Subsidiaries, against and on account of any of the DIP 

Obligations. 

Section 9.5 Application of Proceeds. 

(a) Notwithstanding anything to the contrary contained in this Agreement, 

following the occurrence and during the continuance of a DIP Event of Default, the DIP 

Administrative Agent shall apply any and all payments received by the DIP Administrative Agent in 

respect of the DIP Obligations, and any and all proceeds of DIP Collateral received by the DIP 

Administrative Agent, in the following order: first, to all fees, costs, indemnities, liabilities, 

obligations and expenses incurred by or owing to the DIP Administrative Agent with respect to this 

Agreement, the other DIP Loan Documents or the DIP Collateral; second, to all fees, costs, 

indemnities, liabilities, obligations and expenses incurred by or owing to any DIP Lender with 

respect to this Agreement, the other DIP Loan Documents or the DIP Collateral; third, to accrued 

and unpaid interest on the DIP Loans; fourth, to the unpaid principal of the DIP Loans;  fifth, to any 

other indebtedness or obligations of the Borrower owing to the DIP Administrative Agent or any 

DIP Lender under the DIP Loan Documents.  Any balance remaining shall be delivered to the 
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Borrower or to whoever may be lawfully entitled to receive such balance or as a court of competent 

jurisdiction may direct.  In carrying out the foregoing, (i) amounts received shall be applied in the 

numerical order provided until exhausted prior to the application to the next succeeding category, 

and (ii) each of the Parties entitled to receive a payment in any particular category shall receive an 

amount equal to its pro rata share of amounts available to be applied pursuant thereto for such 

category. 

Section 9.6 Waivers.    

(a) No failure or delay by the DIP Administrative Agent or any DIP Lender in 

exercising any right, remedy, power or privilege under this Agreement, any other DIP Loan 

Document or the Chapter 11 Orders, shall operate as a waiver thereof, nor shall any single or partial 

exercise thereof preclude any other or further exercise thereof or the exercise of any other right, 

remedy, power or privilege. The remedies provided in this Agreement, the other DIP Loan 

Documents, and the Chapter 11 Orders, are cumulative and not exclusive of any remedies provided 

by Applicable Law.   

(b) Without limiting the generality of anything contained in this Agreement or 

the other DIP Loan Documents, the Borrower agrees that if a DIP Event of Default has occurred and 

is continuing (i) the DIP Administrative Agent shall not be subject to any “one action” or “election 

of remedies” law or rule, and (ii) all DIP Liens and other rights, remedies or privileges provided to 

the DIP Administrative Agent shall remain in full force and effect until the DIP Administrative 

Agent has exhausted all remedies against the DIP Collateral such that that the DIP Obligations shall 

have been satisfied in full.  

(c) Nothing contained herein or in any other DIP Loan Document shall be 

construed as requiring the DIP Administrative Agent to, following the occurrence and continuation 

of a DIP Event of Default, resort to any part of the DIP Collateral for the satisfaction of any of the 

Borrower’s obligations under the DIP Loan Documents in preference or priority to any other DIP 

Collateral, and the DIP Administrative Agent may seek satisfaction out of all of the DIP Collateral 

or any part thereof, in its absolute discretion in respect of the Borrower’s obligations under the DIP 

Loan Documents.  In addition, the DIP Administrative Agent shall have the right from time to time 

to partially foreclose upon any DIP Collateral in any manner and for any amounts secured by the 

DIP Loan Documents then due and payable as determined by the DIP Administrative Agent in its 

sole discretion.  Notwithstanding one or more partial foreclosures, any unforeclosed DIP Collateral 

shall remain subject to the DIP Liens, DIP Loan Documents and Chapter 11 Orders to secure 

payment of the remaining DIP Obligations. 

Section 9.7 Injunctive Relief.  The Parties acknowledge and agree that, in the event of a 

breach or threatened breach of the Borrower’s obligations under any DIP Loan Documents, the DIP 

Administrative Agent and the DIP Lenders may have no adequate remedy in money damages and, 

accordingly, shall be entitled to seek an injunction (including a temporary restraining order, preliminary 

injunction, writ of attachment, or order compelling an audit) against such breach or threatened breach, 

including maintaining any cash management and collection procedure described herein.  However, no 

specification in this Agreement of a specific legal or equitable remedy shall be construed as a waiver or 

prohibition against any other legal or equitable remedies in the event of a breach or threatened breach of 

any provision of this Agreement.  The Borrower waives, to the fullest extent permitted by law, the 

requirement of the posting of any bond in connection with such injunctive relief.   

Section 9.8 Marshaling; Payments Set Aside.  Neither the DIP Administrative Agent nor any 

DIP Lender shall be under any obligation to marshal any assets in payment of any or all of the DIP 
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Obligations.  To the extent that the Borrower makes any payment or the DIP Administrative Agent 

enforces the DIP Liens or the DIP Administrative Agent or any DIP Lender exercises its right of set-off, 

and such payment or the proceeds of such enforcement or set-off is subsequently invalidated, declared to 

be fraudulent or preferential, set aside, or required to be repaid by anyone, then to the extent of such 

recovery, the DIP Obligations or part thereof originally intended to be satisfied, and all DIP Liens, rights 

and remedies therefore, shall be revived and continued in full force and effect as if such payment had not 

been made or such enforcement or set-off had not occurred. 

ARTICLE 10 – DIP ADMINISTRATIVE AGENT  

Section 10.1 Appointment and Authorization.  Each DIP Lender hereby irrevocably appoints 

Wilmington Trust to act on its behalf as the DIP Administrative Agent hereunder and under the other DIP 

Loan Documents and authorizes the DIP Administrative Agent to enter into each of the DIP Loan 

Documents to which it is a party (other than this Agreement) on its behalf and to take such actions as the 

DIP Administrative Agent on its behalf and to take such actions and exercise such powers under the DIP 

Loan Documents as are delegated to the DIP Administrative Agent by the terms thereof, together with all 

such powers as are reasonably incidental thereto.  The provisions of this Article 10 are solely for the 

benefit of the DIP Administrative Agent and the DIP Lenders and the Borrower shall have no rights as a 

third-party beneficiary of any of the provisions hereof.  The DIP Administrative Agent shall not have, by 

reason hereof or any of the other DIP Loan Documents, a fiduciary relationship in respect of any DIP 

Lender or any other Person.  It is understood and agreed that the use of the term “agent” herein or in any 

other DIP Loan Documents (or any other similar term) with reference to the DIP Administrative Agent is 

not intended to connote any fiduciary or other implied (or express) obligations arising under agency 

doctrine of any Applicable Law.  Instead such term is used as a matter of market custom, and is intended 

to create or reflect only an administrative relationship between contracting parties.  The DIP 

Administrative Agent may perform any of its duties hereunder, or under the DIP Loan Documents, by or 

through its agents or employees.  

Section 10.2 Removal of the DIP Administrative Agent.   The DIP Administrative Agent may 

be removed only upon fifteen (15) days’ prior written notice by the Required DIP Lenders to the DIP 

Administrative Agent and the Borrower.  Upon the effective date of such removal, the DIP 

Administrative Agent shall be discharged from its duties and obligations hereunder and under the other 

DIP Loan Documents.  After the removal of the DIP Administrative Agent hereunder, the provisions of 

this Article 10 and Article 11 shall continue in effect for the benefit of such removed DIP Administrative 

Agent, its sub-agents and their respective Related Parties in respect of any actions taken or omitted to be 

taken by any of them while the removed DIP Administrative Agent was acting as DIP Administrative 

Agent hereunder and under the other DIP Loan Documents. 

Section 10.3 DIP Administrative Agent and Affiliates.  The DIP Administrative Agent, if it is 

a DIP Lender, and in its capacity as such, shall have the same rights and powers under the DIP Loan 

Documents as any other DIP Lender and may exercise or refrain from exercising the same as though it 

were not the DIP Administrative Agent, and the DIP Administrative Agent and its Affiliates may lend 

money to, invest in and generally engage in any kind of business with the Borrower or Affiliate of the 

Borrower as if it were not the DIP Administrative Agent hereunder. 

Section 10.4 Exculpatory Provisions.  The duties of the DIP Administrative Agent shall be 

mechanical and administrative in nature.  The DIP Administrative Agent shall not have by reason of this 

Agreement a fiduciary relationship in respect of any DIP Lender. Nothing in this Agreement or any of the 

DIP Loan Documents is intended to or shall be construed to impose upon the DIP Administrative Agent 

any obligation in respect of this Agreement or any of the DIP Loan Documents except as expressly set 

forth herein or therein. Without limiting the generality of the foregoing, the DIP Administrative Agent: 
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(a) shall not be subject to any fiduciary or other implied duties, regardless of 

whether a Default or DIP Event of Default has occurred and is continuing; 

(b) shall not have any duty to take any discretionary action or exercise any 

discretionary powers, except discretionary rights and powers expressly contemplated hereby or by 

the other DIP Loan Documents that the DIP Administrative Agent, as applicable, is required to 

exercise as directed in writing by the Required DIP Lenders (or such other number or percentage of 

the DIP Lenders as shall be expressly provided for herein or in the other DIP Loan Documents); 

provided that the DIP Administrative Agent shall not be required to take any action that, in its 

respective opinion or the opinion of its counsel, may expose the DIP Administrative Agent to 

liability or that is contrary to any DIP Loan Document or Applicable Law;  

(c) shall not, except as expressly set forth herein and in the other DIP Loan 

Documents, have any duty to disclose, and shall not be liable for the failure to disclose, any 

information relating to the Borrower or any of its Affiliates that is communicated to or obtained by 

the Person serving as the DIP Administrative Agent or any of its Affiliates in any capacity; and  

(d) shall be entitled to rely upon, and shall not incur any liability for relying 

upon, any notice, request, certificate, consent, statement, instrument, document or other writing 

(including, but not limited to, any electronic message, Internet or intranet website posting or other 

distribution) believed by it to be genuine and to have been signed, sent or otherwise authenticated by 

the proper Person.  The DIP Administrative Agent also may rely upon any statement made to it 

orally or by telephone and believed by it to have been made by the proper Person, and shall not incur 

any liability for relying thereon.  In determining compliance with any condition hereunder to the 

making of a DIP Loan, that by its terms must be fulfilled to the satisfaction of a DIP Lender, the DIP 

Administrative Agent may presume that such condition is satisfactory to such DIP Lender unless the 

DIP Administrative Agent shall have received written notice to the contrary from such DIP Lender 

prior to the making of such DIP Loan.  The DIP Administrative Agent may consult with legal 

counsel (who may be counsel for the Borrower), independent accountants and other experts selected 

by it, and shall not be liable for any action taken or not taken by it in accordance with the advice of 

any such counsel, accountants or experts. 

Section 10.5 Liability of the DIP Administrative Agent.   

(a) Neither the DIP Administrative Agent nor any of its Related Parties shall be 

liable to any DIP Lender or any other Person for any action taken or not taken by it (i) with the 

consent or at the request of the Required DIP Lenders (or such other number or percentage of the 

DIP Lenders as shall be necessary, or as the DIP Administrative Agent shall believe in good faith 

shall be necessary, under the circumstances as provided in Section 12.14 and Section 9.2) or (ii) in 

the absence of its own gross negligence or willful misconduct, as determined by a final and non-

appealable judgment of a court of competent jurisdiction.  Neither the DIP Administrative Agent nor 

any of its Related Parties shall be responsible for or have any duty to ascertain, inquire into or verify 

(a) any statement, warranty or representation made in connection with any DIP Loan Document or 

any borrowing hereunder; (b) the performance or observance of any of the covenants or agreements 

specified in any DIP Loan Document; (c) the satisfaction of any condition specified in any DIP Loan 

Document; (d) the validity, effectiveness, sufficiency or genuineness of any DIP Loan Document, 

any Lien purported to be created or perfected thereby or any other instrument or writing furnished in 

connection therewith; (e) the existence or non-existence of any Default or DIP Event of Default; 

(f) the financial condition of the Borrower; or (g) the creation, perfection or priority of any Lien 

purported to be created by any DIP Loan Document.   The DIP Administrative Agent shall not incur 

any liability by acting in reliance upon any notice, consent, certificate, statement, or other writing 
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(which may be a bank wire, telex, facsimile or electronic transmission or similar writing) believed 

by it to be genuine or to be signed by the proper Party or Parties.  The DIP Administrative Agent 

shall not be liable for any apportionment or distribution of payments made by it in good faith and if 

any such apportionment or distribution is subsequently determined to have been made in error the 

sole recourse of any DIP Lender to whom payment was due and payable but not made, shall be to 

recover from other the DIP Lenders any payment in excess of the amount to which they are 

determined to be entitled (and such other the DIP Lenders hereby agree to return to such DIP Lender 

any such erroneous payments received by them). 

(b) Notwithstanding anything to the contrary contained herein or otherwise, it is 

hereby acknowledged and agreed by each of the parties hereto that the DIP Administrative Agent 

shall not (i) be deemed to be a party to any Prepetition Note Document or have any duties, 

responsibilities or obligations thereunder or in respect thereof and (ii) shall not be deemed to be an 

agent or other fiduciary for any Holder or other Person in respect of the Prepetition Note Documents 

or the indebtedness and other obligations owing thereunder. 

Section 10.6 Indemnification.  Each DIP Lender shall, in accordance with their respective 

Applicable Percentages, indemnify the DIP Administrative Agent and its Related Parties (to the extent not 

reimbursed by the Borrower) upon demand against any and all Indemnified Liabilities; provided that no 

DIP Lender shall be liable for any portion of such Indemnified Liabilities resulting from the DIP 

Administrative Agent’s (or its Related Party's, as applicable) gross negligence or willful misconduct as 

determined by a final and non-appealable judgment of a court of competent jurisdiction.  If any indemnity 

furnished to the DIP Administrative Agent for any purpose shall, in the opinion of the DIP Administrative 

Agent, be insufficient or become impaired, the DIP Administrative Agent may call for additional 

indemnity and cease, or not commence, to do the acts indemnified against even if so directed by the DIP 

Lenders until such additional indemnity is furnished.  Without limitation of the foregoing, each DIP 

Lender shall reimburse the DIP Administrative Agent upon demand for its Applicable Percentage of any 

costs or out-of-pocket expenses incurred by the DIP Administrative Agent in connection with the 

preparation, execution, delivery, administration, modification, amendment or enforcement (whether 

through negotiations, legal proceedings or otherwise) of, or legal advice in respect of rights or 

responsibilities under, this Agreement, any other DIP Loan Document, or any document contemplated by 

or referred to herein, to the extent that the DIP Administrative Agent is not reimbursed for such expenses 

by or on behalf of the Borrower; provided that such reimbursement by the DIP Lenders shall not affect 

the Borrower’s continuing reimbursement obligations with respect thereto  Each DIP Lender hereby 

authorizes the DIP Administrative Agent to set off and apply any and all amounts at any time owing to 

such DIP Lender under any DIP Loan Document or otherwise payable by the DIP Administrative Agent 

to such DIP Lender from any source against any amount due to the DIP Administrative Agent under this 

Section 10.6.  The undertaking in this Section 10.6 shall survive termination of the New Money Loan 

Commitments, the payment of all other DIP Obligations and the resignation and/or replacement of the 

DIP Administrative Agent.  

Section 10.7 Right to Request and Act on Instructions.  The DIP Administrative Agent may at 

any time request instructions from the DIP Lenders or Required DIP Lenders, as applicable, pursuant to 

the terms of this Agreement or any other DIP Loan Document, with respect to any actions or approvals 

which by the terms of this Agreement or of any of the DIP Loan Documents, the DIP Administrative 

Agent is permitted or desires to take or to grant (or to not take or not grant), and if such instructions are 

requested, the DIP Administrative Agent shall be absolutely entitled to refrain from taking any action or 

to withhold any approval and shall not be under any liability whatsoever to any Person for refraining from 

any action or withholding any approval under any of the DIP Loan Documents until it shall have received 

such instructions from the DIP Lenders or Required DIP Lenders, as applicable.  Without limiting the 

foregoing, no DIP Lender shall have any right of action whatsoever against the DIP Administrative Agent 
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as a result of the DIP Administrative Agent acting or refraining from acting under this Agreement or any 

of the other DIP Loan Documents in accordance with the instructions of the DIP Lenders or Required DIP 

Lenders, as applicable, and, notwithstanding the instructions of DIP Lenders or Required DIP Lenders, as 

applicable, the DIP Administrative Agent shall have no obligation to take any action if it believes, in good 

faith, that such action would violate Applicable Law or expose the DIP Administrative Agent to any 

liability for which it has not received satisfactory indemnification in accordance with the provisions of 

this Agreement.  

Section 10.8 Credit Decision.  Each DIP Lender acknowledges that it has, independently and 

without reliance upon the DIP Administrative Agent or any other DIP Lender, and based on such 

documents and information as it has deemed appropriate, made its own credit analysis and decision to 

enter into this Agreement.  Each DIP Lender also acknowledges that it will, independently and without 

reliance upon the DIP Administrative Agent or any other DIP Lender, and based on such documents and 

information as it shall deem appropriate at the time, continue to make its own credit decisions in taking or 

not taking any action under the DIP Loan Documents or Chapter 11 Orders.  

Section 10.9 Agency for Perfection.  The DIP Administrative Agent and each DIP Lender 

hereby appoint each other DIP Lender as agent for the purpose of perfecting the DIP Liens in DIP 

Collateral which, in accordance with the UCC, can be perfected by possession or control.  If any DIP 

Lender (other than the DIP Administrative Agent) obtains possession or control of any such DIP 

Collateral, such DIP Lender shall notify the DIP Administrative Agent in writing thereof, and, promptly 

upon the DIP Administrative Agent’s request therefor, shall deliver such DIP Collateral to the DIP 

Administrative Agent or in accordance with the DIP Administrative Agent’s reasonable instructions or 

transfer control to the DIP Administrative Agent in accordance with the DIP Administrative Agent’s 

reasonable instructions.  Each DIP Lender agrees that it will not have any right individually to enforce or 

seek to enforce any Security Document or to realize upon any DIP Collateral unless instructed to do so by 

the DIP Administrative Agent (or consented to by the DIP Administrative Agent), it being understood and 

agreed that such rights and remedies may be exercised only by the DIP Administrative Agent. 

Section 10.10 Notice of Default.  The DIP Administrative Agent shall not be deemed to have 

knowledge or notice of the occurrence of any Default or DIP Event of Default unless the DIP 

Administrative Agent shall have received written notice from a DIP Lender or the Borrower referring to 

this Agreement, describing such Default or DIP Event of Default and stating that such notice is a “notice 

of default.”  The DIP Administrative Agent will promptly notify each DIP Lender of its receipt of any 

such notice.  The DIP Administrative Agent shall take such action with respect to such Default or DIP 

Event of Default as may be requested by the DIP Lenders or Required DIP Lenders, as applicable 

pursuant to the terms of this Agreement, in accordance with the terms hereof.  Unless and until the DIP 

Administrative Agent has received any such request, the DIP Administrative Agent may (but shall not be 

obligated to) take such action, or refrain from taking such action, with respect to such Default or DIP 

Event of Default as it shall deem advisable or in the best interests of the DIP Lenders. 

Section 10.11 Resignation of the DIP Administrative Agent; Successor DIP Administrative 

Agent. 

(a) The DIP Administrative Agent may at any time give notice of its resignation 

to the DIP Lenders and the Borrower.  Upon receipt of any such notice of resignation, the DIP 

Lenders shall have the right to appoint a successor DIP Administrative Agent.  If no such successor 

shall have been so appointed by the DIP Lenders and shall have accepted such appointment within 

ten (10) Business Days after the retiring the DIP Administrative Agent gives notice of its 

resignation, then such resignation shall nonetheless become effective in accordance with such notice 

of resignation from the DIP Administrative Agent and, from and following delivery of such notice, 
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(i) the retiring DIP Administrative Agent shall be discharged from its duties and obligations

hereunder and under the other DIP Loan Documents, and (ii) all payments, communications and

determinations provided to be made by, to or through the DIP Administrative Agent shall instead be

made by or to each DIP Lender directly, until such time as the DIP Lenders appoint a successor DIP

Administrative Agent as provided for herein.

(b) Upon the acceptance of a successor’s appointment as the DIP

Administrative Agent pursuant to clause (a) above, such successor shall succeed to and become 

vested with all of the rights, powers, privileges and duties of the retiring (or retired) DIP 

Administrative Agent (other than any rights to indemnity payments or other amounts owed to the 

retiring DIP Administrative Agent as of the effective date of its resignation), and the retiring the DIP 

Administrative Agent shall be discharged from all of its duties and obligations hereunder and under 

the other DIP Loan Documents (if not already discharged therefrom as provided above in this 

Section 10.11).  The fees payable by the Borrower to a successor DIP Administrative Agent shall be 

the same as those payable to its predecessor unless otherwise agreed between the Borrower and such 

successor.  After the retiring the DIP Administrative Agent’s resignation hereunder and under the 

other DIP Loan Documents, the provisions of this Article and all indemnity and expense 

reimbursement provisions herein applicable to the DIP Administrative Agent shall continue in effect 

for the benefit of such retiring DIP Administrative Agent and its sub-agents in respect of any actions 

taken or omitted to be taken by any of them while the retiring the DIP Administrative Agent was 

acting or was continuing to act as the DIP Administrative Agent. 

(c) The DIP Administrative Agent may perform any and all of its duties and

exercise its rights and powers hereunder or under any other DIP Loan Document by or through any 

one or more sub-agents appointed by the DIP Administrative Agent.  The DIP Administrative Agent 

and any such sub-agent may perform any and all of its duties and exercise its rights and powers by or 

through their respective Related Parties.  The exculpatory provisions of this Article 10 shall apply to 

any such sub-agent and to the Related Parties of the DIP Administrative Agent and any such 

sub-agent, and shall apply to the activities as such DIP Administrative Agent.  The DIP 

Administrative Agent shall not be responsible for the negligence or misconduct of any sub-agents 

except to the extent that a court of competent jurisdiction determines in a final and non-appealable 

judgment that the DIP Administrative Agent acted with gross negligence or willful misconduct in the 

selection of such sub-agents. 

ARTICLE 11 – EXPENSES AND INDEMNITY 

Section 11.1 Expenses; Indemnity. 

(a) The Borrower shall pay (i) all reasonable and documented out-of-pocket

expenses incurred by the DIP Administrative Agent (including, but not limited to, the fees and expenses 

of Arnold & Porter Kaye Scholer LLP and Duane Morris LLP, as counsel to the DIP Administrative 

Agent), the DIP Lenders (including, but not limited to, the fees and expenses incurred by Quinn Emanuel 

Urquhart & Sullivan, LLP, as counsel to certain of the DIP Lenders and certain of the Holders, local 

counsel to the DIP Lenders, and Brown Rudnick, LLP, as counsel to the 1992 Funds) and their respective 

Affiliates (including, in each case, the reasonable fees, charges and disbursements of counsel and advisors 

for such Persons, including local counsel to such persons in any relevant jurisdiction), in connection with 

the preparation, negotiation, execution, delivery and administration of the DIP Facility and the DIP Loan 

Documents or any amendments, modifications or waivers of the provisions hereof or thereof (whether or 

not the transactions contemplated hereby or thereby shall be consummated), or related to the Chapter 11 

Case and (ii) all documented out-of-pocket expenses incurred by the DIP Administrative Agent and the 

DIP Lenders (including, in each case, the fees, charges and disbursements of counsel (including  local 
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counsel to such persons in any relevant jurisdiction) and advisors for the DIP Lenders) in connection with 

the enforcement or protection of its rights (A) relating to or arising out of, in connection with or the result 

of the DIP Facility and the DIP Loan Documents, (B) relating to or arising out of, in connection with, or 

as a result of, the DIP Loans made hereunder, including all such documented out-of-pocket expenses 

incurred during any workout, restructuring or negotiations in respect of such DIP Loans, or (C) relating to 

or arising out of, in connection with or the result of the commencement, defense, conduct of, intervention 

in, or the taking of any other action (including preparation for and/or response to any subpoena or 

document request) related to the DIP Facility, the DIP Loan Documents or the DIP Loans in any action, 

litigation, investigation, or proceeding.  The indemnification provided under this Section 11.1(a) to each 

DIP Lender shall extend to (i) any entity which serves as a manager or investment advisor to such DIP 

Lender and (ii) all officers, directors and employees of such a manager or advisor, regardless of whether 

such persons or entities are otherwise considered to be Affiliates under the definition of that term in this 

agreement.     

Section 11.2 Indemnification by the Borrower.  The Borrower shall indemnify the DIP 

Administrative Agent (and any sub-agent thereof), each DIP Lender and each Related Party of any of the 

foregoing persons (each such Person being called an “Indemnitee”) against, and hold each Indemnitee 

harmless from, any and all losses, claims, damages, liabilities, costs and related expenses (including the 

fees, charges and disbursements of any counsel for any Indemnitee), and shall indemnify and hold 

harmless each Indemnitee from all fees and time charges and disbursements for attorneys who may be 

employees of any Indemnitee, incurred by any Indemnitee or asserted against any Indemnitee by any 

Person (including the Borrower) arising out of, in connection with, or as a result of (i) the execution or 

delivery of any DIP Loan Documents or any agreement or instrument contemplated hereby or thereby, the 

performance by the Parties hereto of their respective obligations hereunder or thereunder, the 

consummation of the transactions contemplated hereby or thereby, or, in the case of the DIP 

Administrative Agent (and any sub-agent thereof) and its related Parties only, the administration of the 

DIP Facility and the DIP Loan Documents, (ii) any DIP Loan or the use or proposed use of the proceeds 

therefrom, (iii) any breach or violation by the Borrower of its obligations under, or any misrepresentation 

by the Borrower contained in, this DIP Facility or the other DIP Loan Documents, or (iv) any other action 

or inaction by, or matter which is the responsibility of, the Borrower, or (v) any actual or prospective 

claim, litigation, investigation or proceeding relating to any of the foregoing, whether based on contract, 

tort or any other theory, whether brought by or on behalf of any Person (including the Borrower), and 

regardless of whether any Indemnitee is a Party thereto (collectively, the “Indemnified Liabilities”); 

provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such losses, 

claims, damages, liabilities, costs or related expenses are determined by a court of competent jurisdiction 

by final and nonappealable judgment to have resulted from the gross negligence or willful misconduct of 

such Indemnitee, if the Borrower has obtained a final and nonappealable judgment in their favor on such 

indemnification claim by such Indemnitee as determined by a court of competent jurisdiction. This 

provision shall not apply with respect to taxes other than any taxes that represent losses, claims, damages, 

etc. arising from any non-tax claim.  It is understood and agreed that the indemnification obligations 

under the Prepetition Note Documents shall survive the Closing Date and the repayment of the DIP Loans 

and exercise of any remedies in connection therewith and shall continue as indemnification obligations 

hereunder following the Closing Date or exercise of any such remedies subject to the terms hereof and 

thereof. 

Section 11.3 Waiver of Consequential Damages, Etc.  To the fullest extent permitted by 

Applicable Law, no Party or any beneficiary hereof shall assert, and each Party and beneficiary hereto 

hereby waives, any claim against any Indemnitee or any other Party, on any theory of liability, for special, 

indirect, consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 

connection with, or as a result of, this Agreement, any other DIP Loan Document or any agreement or 
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instrument contemplated hereby, the transactions contemplated hereby or thereby, any DIP Loan or the 

use of the proceeds thereof, or the Chapter 11 Orders.    

Section 11.4 Payments.  All amounts due under Section 11.1 and Section 11.2 shall be payable 

promptly after demand therefor; provided that all requests for payment or reimbursement of fees and 

expenses shall be subject to the delivery of a Fee Notice, as defined in, and in the manner set forth in the 

Interim DIP Order. 

Section 11.5 Survival.  Each Party’s obligations under Section 11.1 and Section 11.2 shall 

survive the termination of the DIP Loan Documents and payment of the obligations hereunder.   

 

ARTICLE 12 - MISCELLANEOUS 

Section 12.1 Notices.   

(a) Any notice, request, demand, consent, confirmation or other communication 

hereunder shall be in writing and shall be deemed received (i) when personally delivered to the 

Person or department if one is designated, (ii) one (1) Business Day following the date deposited 

with a national overnight courier, fees prepaid, (iii) three (3) calendar days following the date 

deposited with U.S. certified or registered mail, return receipt requested, postage prepaid, (iv) when 

sent by facsimile (except that, if not given during normal business hours for the recipient, shall be 

deemed to have been given at the opening of business on the next Business Day for the recipient) or 

(v) when sent by electronic mail, to the extent provided in clause (b) below, and addressed in each 

such case to the applicable Parties at their respective addresses set forth below (or in the case of a 

Person that becomes a DIP Lender after the date thereof, in its Administrative Questionnaire in the 

form attached hereto as Exhibit E) or such other single address as a Party may designate in a written 

notice given as herein provided (except that a change of address notice shall not be effective until 

actually received by the other Parties). 

 If to Borrower:    

 

Orexigen Therapeutics, Inc. 

3344 North Torrey Pines Court, Suite 200 

La Jolla, CA, 92037  

Attn:  Tom Lynch 

Facsimile: (858) 875-8650 

Email:  tlynch@orexigen.com 

           

with a copy (which will not constitute notice) to:  

 

Hogan Lovells US LLP 
875 Third Avenue 
New York, NY 10022 
Attn:  Christopher R. Donoho, III 

Christopher R. Bryant 
Facsimile: (212) 918-3000 
Email:  chris.donoho@hoganlovells.com 
 christopher.bryant@hoganlovells.com 
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 If to any DIP Lender:   

 

Quinn Emanuel Urquhart &Sullivan LLP 

865 S. Figueroa Street, 10
th
 Floor 

Los Angeles, CA 90017 

Attn: Eric Winston 

 Bennett Murphy 
Facsimile: (213) 443-3100 
Email:  ericwinston@quinnemanuel.com 
 bennettmurphy@quinnemanuel.com 
 

and  

 

1992 Funds 

40 West 57th Street - 32nd Floor 

New York, NY 10019 

Attn: Damon P. Meyer 
Facsimile: (646) 344-4747 
Email: damon.meyer@highbridge.com 
 

and  

 

Brown Rudnick, LLP 

Seven Times Square 

New York, NY 10036 

Attn: Robert J. Stark 

 Steven B. Levine 
Facsimile: (617) 289-0418 
Email:  slevine@brownrudnick.com 
 rstark@brownrudnick.com 
 
and  
 
Nineteen77 Global Multi-Strategy Alpha Master Limited  
c/o UBS O’Connor LLC 
1 North Wacker Drive, 32 Floor  
Chicago, IL 60606 
Attn:   Joseph Workman 
           Andrew Martin 
Email: joseph.workman@ubs.com 
            andy.martin@ubs.com 
 
 If to DIP Administrative Agent:    

 

Wilmington Trust, National Association, 

50 South Sixth Street, Suite 1290 

Minneapolis, MN  55402 

Attn:    Josh James 

Telephone:(612) 217-5637 

Telecopy:(612) 217-5651 

Email: jjames@wilmingtontrust.com 
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with a copy to (which copy shall not constitute notice): 

Arnold & Porter Kaye Scholer LLP 

250 West 55th Street 

New York, NY 10019-9710 

Attn:   Alan Glantz and Tyler Nurnberg 

Telephone: (212) 836-7253; (312) 583-2323  

Facsimile:  (212) 836-6763; (312) 583-2530 

Email:  alan.glantz@arnoldporter.com 

  tyler.nurnberg@arnoldporter.com 

 

(b) Notices and other communications to the DIP Administrative Agent and any 

DIP Lenders hereunder may be delivered or furnished by electronic communication (including email 

and Internet or intranet websites, including the Platform) pursuant to procedures approved by the 

DIP Administrative Agent, provided that the foregoing shall not apply to notices to the DIP 

Administrative Agent or any DIP Lender pursuant to Article 2 if such Person has notified the DIP 

Administrative Agent in writing that it is incapable of receiving notices under such Article 2 by 

electronic communication.  The DIP Administrative Agent or any Borrower may, in its discretion, 

agree to accept notices and other communications to it hereunder by electronic communications 

pursuant to procedures approved by it, provided that approval of such procedures may be limited to 

particular notices or communications. Unless the DIP Administrative Agent otherwise prescribes, 

(A) notices and other communications sent to an e-mail address shall be deemed received upon the 

sender’s receipt of an acknowledgment from the intended recipient (such as by the “return receipt 

requested” function, as available, return e-mail or other written acknowledgment), provided that if 

such notice or other communication is not sent during the normal business hours of the recipient, 

such notice or communication shall be deemed to have been sent at the opening of business on the 

next Business Day for the recipient, and (B) notices or communications posted to an Internet or 

intranet website shall be deemed received upon the deemed receipt by the intended recipient at its e-

mail address as described in the foregoing clause (A) of notification that such notice or 

communication is available and identifying the website address therefor. 

(c) Each Party understands that the distribution of material through an 

electronic medium is not necessarily secure and that there are confidentiality and other risks 

associated with such distribution and agrees and assumes the risks associated with such electronic 

distribution, except to the extent caused by the willful misconduct or gross negligence of the 

transmitting Party, as determined by a final, non-appealable judgment of a court of competent 

jurisdiction. 

(d) The Borrower agrees that the DIP Administrative Agent may, but shall not 

be obligated to, make the Communications (as defined below) available to the Lenders by posting 

the Communications on Debt Domain, IntraLinks, Syndtrak or a substantially similar electronic 

transmission system (the “Platform”). The Platform is provided “as is” and “as available.”  The 

Agent Parties (as defined below) do not warrant the adequacy of the Platform and expressly disclaim 

liability for errors or omissions in the Communications.  No warranty of any kind, express, implied 

or statutory, including any warranty of merchantability, fitness for a particular purpose, non-

infringement of third-party rights or freedom from viruses or other code defects, is made by any 

Agent Party in connection with the Communications or the Platform.  In no event shall the DIP 

Administrative Agent or any of its Related Parties (collectively, the “Agent Parties”) have any 

liability to the Borrower, any DIP Lender or any other Person or entity for damages of any kind, 

including direct or indirect, special, incidental or consequential damages, losses or expenses 

(whether in tort, contract or otherwise) arising out of the Borrower’s, or the DIP Administrative 
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Agent’s transmission of communications through the Platform.  “Communications” means, 

collectively, any notice, demand, communication, information, document or other material that the 

Borrower provides to the DIP Administrative Agent pursuant to any DIP Loan Document or the 

transactions contemplated therein which is distributed to the DIP Administrative Agent or any DIP 

Lender by means of electronic communications pursuant to this Section, including through the 

Platform. 

(e) The Borrower hereby acknowledges that (a) the DIP Administrative Agent 

will make available to the DIP Lenders materials and/or information provided by or on behalf of the 

Borrower hereunder (collectively, “Borrower Materials”) by posting the Borrower Materials on a 

Platform and (b) certain of the DIP Lenders may be “public-side” lenders (i.e., lenders that do not 

wish to receive material non-public information with respect to the Borrower, its Subsidiaries or 

their respective securities) (each, a “Public Lender”).  The Borrower hereby agrees to review and 

make all Borrower Materials that the Borrower  intends to be made available to Public Lenders 

clearly and conspicuously designated as “PUBLIC”.  By designating Borrower Materials as 

“PUBLIC”, the Borrower authorizes such Borrower Materials to be made available to a portion of 

the Platform designated “Public Investor,” which is intended to contain only information that is 

either publicly available or not material information (though it may be sensitive and proprietary) 

with respect to the Borrower, its Subsidiaries or their respective securities for purposes of United 

States federal and state securities laws.  Notwithstanding the foregoing, the Borrower shall not be 

under any obligation to mark any Borrower Materials “PUBLIC.”  The Borrower agrees that (i) any 

DIP Loan Documents and notifications of changes of terms of the DIP Loan Documents (including 

term sheets), (ii) any financial statements delivered pursuant hereto will be deemed to be “public-

side” Borrower Materials and may be made available to Public Lenders.  

Section 12.2 Severability.  In the event any provision of or obligation under this Agreement or 

any other DIP Loan Document shall be invalid, illegal or unenforceable in any jurisdiction, the validity, 

legality and enforceability of the remaining provisions or obligations, or of such provision or obligation in 

any other jurisdiction, shall not in any way be affected or impaired thereby. 

Section 12.3 Headings.  Headings and captions used in this Agreement and all other DIP Loan 

Documents (including the Exhibits, Schedules and Annexes hereto and thereto, if any) are included for 

convenience of reference only and shall not be given any substantive effect. 

Section 12.4 GOVERNING LAW; SUBMISSION TO JURISDICTION.   

(a) THIS AGREEMENT AND EACH OTHER DIP LOAN DOCUMENT, 

AND ALL MATTERS RELATING HERETO OR THERETO OR ARISING THEREFROM 

(WHETHER SOUNDING IN CONTRACT LAW, TORT LAW OR OTHERWISE), SHALL BE 

GOVERNED BY, AND SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH, 

THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO CONFLICTS OF 

LAWS PRINCIPLES.   

(b) EACH PARTY HERETO HEREBY CONSENTS AND AGREES 

THAT THE BANKRUPTCY COURT SHALL HAVE EXCLUSIVE JURISDICTION (OR IF THE 

BANKRUPTCY COURT DOES NOT HAVE OR DOES NOT EXERCISE JURISDICTION, ANY 

FEDERAL OR STATE COURT OF COMPETENT JURISDICTION LOCATED IN THE 

BOROUGH OF MANHATTAN IN THE STATE OF NEW YORK) TO HEAR AND 

DETERMINE ANY CLAIMS OR DISPUTES BETWEEN OR AMONG ANY PARTIES HERETO 

PERTAINING TO THE AGREEMENT OR ANY OF THE OTHER DIP LOAN DOCUMENTS 

OR TO ANY MATTER ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY 
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OF THE OTHER DIP LOAN DOCUMENTS; PROVIDED THAT EACH PARTY 

ACKNOWLEDGES THAT ANY APPEALS FROM THE BANKRUPTCY COURT MAY HAVE 

TO BE HEARD BY A COURT OTHER THAN THE BANKRUPTCY COURT; PROVIDED, 

FURTHER, THAT NOTHING IN THE AGREEMENT SHALL BE DEEMED OR OPERATE TO 

PRECLUDE THE DIP ADMINISTRATIVE AGENT OR ANY DIP LENDER FROM BRINGING 

SUIT OR TAKING OTHER LEGAL ACTION IN ANY OTHER JURISDICTION TO REALIZE 

ON THE DIP COLLATERAL OR ANY OTHER SECURITY FOR THE DIP OBLIGATIONS, 

OR TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE DIP 

ADMINISTRATIVE AGENT OR ANY DIP LENDER.  EACH PARTY HERETO EXPRESSLY 

SUBMITS AND CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR 

SUIT COMMENCED IN ANY SUCH COURT, AND EACH PARTY HEREBY WAIVES ANY 

OBJECTION THAT SUCH PARTY MAY HAVE BASED UPON LACK OF PERSONAL 

JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS, AND HEREBY 

CONSENTS TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS 

DEEMED APPROPRIATE BY SUCH COURT. 

Section 12.5 WAIVER OF JURY TRIAL.  THE BORROWER, DIP 

ADMINISTRATIVE AGENT AND EACH DIP LENDER HEREBY IRREVOCABLY WAIVES 

ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING 

ARISING OUT OF OR RELATING TO THIS AGREEMENT AND EACH OTHER DIP LOAN 

DOCUMENT, AND ALL MATTERS RELATING HERETO OR THERETO, AND AGREE 

THAT ANY SUCH ACTION OR PROCEEDING SHALL BE TRIED BEFORE A COURT AND 

NOT BEFORE A JURY.  THE BORROWER, DIP ADMINISTRATIVE AGENT AND EACH DIP 

LENDER ACKNOWLEDGES THAT THIS WAIVER IS A MATERIAL INDUCEMENT TO 

ENTER INTO A BUSINESS RELATIONSHIP, THAT EACH HAS RELIED ON THE WAIVER 

IN ENTERING INTO THIS AGREEMENT AND THE OTHER DIP LOAN DOCUMENTS, AND 

THAT EACH WILL CONTINUE TO RELY ON THIS WAIVER IN THEIR RELATED FUTURE 

DEALINGS.  THE BORROWER, DIP ADMINISTRATIVE AGENT AND EACH DIP LENDER 

WARRANTS AND REPRESENTS THAT THEY HAVE HAD THE OPPORTUNITY OF 

REVIEWING THIS JURY WAIVER WITH LEGAL COUNSEL, AND THAT EACH 

KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS. 

Section 12.6 NO ORAL AGREEMENTS, ENTIRE AGREEMENT.  ORAL 

AGREEMENTS OR COMMITMENTS TO LEND MONEY, EXTEND CREDIT OR TO FORBEAR 

FROM ENFORCING REPAYMENT OF A DEBT, INCLUDING PROMISES TO EXTEND OR 

RENEW SUCH DEBT, ARE NOT ENFORCEABLE UNDER THE BANKRUPTCY CODE.  TO 

PROTECT THE BORROWER, DIP ADMINISTRATIVE AGENT AND DIP LENDERS FROM 

MISUNDERSTANDING OR DISAPPOINTMENT, ALL AGREEMENTS REACHED BY THE 

BORROWER, DIP ADMINISTRATIVE AGENT AND DIP LENDERS CONCERNING SUCH 

MATTERS ARE CONTAINED IN THIS AGREEMENT, THE OTHER DIP LOAN DOCUMENTS, 

AND THE CHAPTER 11 ORDERS (ONCE ENTERED), WHICH COLLECTIVELY COMPRISE A 

COMPLETE AND EXCLUSIVE STATEMENT OF THE AGREEMENT BETWEEN THE 

BORROWER, DIP ADMINISTRATIVE AGENT AND DIP LENDERS.  THIS AGREEMENT 

EMBODIES THE ENTIRE AGREEMENT AND UNDERSTANDING BETWEEN THE PARTIES 

AND SUPERSEDES ALL PRIOR AGREEMENTS AND UNDERSTANDINGS (ORAL OR 

WRITTEN), INCLUDING ALL TERM SHEETS NEGOTIATED AMONG THE PARTIES OR 

PROPOSED BY ONE OR MORE PARTIES, RELATING TO THE SUBJECT MATTER HEREOF. 

Section 12.7 Counterparts; Integration.  This Agreement may be signed in any number of 

counterparts, each of which shall be an original, with the same effect as if the signatures thereto and 
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hereto were upon the same instrument. Signatures by facsimile or by electronic mail delivery of an 

electronic version of any executed signature page shall bind the applicable Parties. 

Section 12.8 No Strict Construction.  The Parties hereto have participated jointly in the 

negotiation and drafting of this Agreement.  In the event an ambiguity or question of intent or 

interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties hereto and no 

presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the authorship of 

any provisions of this Agreement. 

Section 12.9 Modification of Prepetition Note Documents.  Nothing herein is intended to or 

shall modify waive or amend any obligations of the Borrower or any DIP Lender under the Prepetition 

Indenture or the rights, relative priority or interests of the Trustee (on behalf of the Holders) under the 

Prepetition Indenture. 

Section 12.10 Reinstatement.  This Agreement shall remain in full force and effect and continue 

to be effective or to be reinstated, as the case may be, if at any time payment and performance of the DIP 

Obligations, or any part thereof, is, pursuant to Applicable Law, rescinded or reduced in amount, or must 

otherwise be restored or returned by any obligee of the DIP Obligations, whether as a fraudulent 

preference reviewable transaction or otherwise, all as though such payment or performance had not been 

made.  In the event that any payment, or any part thereof, is rescinded, reduced, restored or returned, the 

DIP Obligations shall be reinstated and deemed reduced only by such amount paid and not so rescinded, 

reduced, restored or returned. 

Section 12.11 Successors and Assigns.  This Agreement shall be binding upon and inure to the 

benefit of the Borrower and the DIP Administrative Agent and each DIP Lender and their respective 

successors and permitted assigns. 

Section 12.12 USA PATRIOT Act Notification.  The DIP Administrative Agent (for itself and 

not on behalf of any DIP Lender) and each DIP Lender hereby notifies the Borrower that pursuant to the 

requirements of the USA PATRIOT Act, it is required to obtain, verify and record certain information and 

documentation that identifies the Borrower, which information includes the name and address of the 

Borrower and such other information that will allow the DIP Administrative Agent or such DIP Lender, 

as applicable, to identify the Borrower in accordance with the USA PATRIOT Act. 

 

Section 12.13 Incorporation of Chapter 11 Orders by Reference.  Each of the Borrower, the DIP 

Administrative Agent, and the DIP Lenders agrees that any reference contained herein to the Chapter 11 

Orders include all terms, conditions, and provisions of such Chapter 11 Order and that the Chapter 11 

Order is incorporated herein for all purposes. To the extent there is any inconsistency between the terms 

of this Agreement and the terms of the Chapter 11 Orders, the terms of the Chapter 11 Orders shall 

govern. 

Section 12.14 Voting Requirements; Amendments and Waivers. 

(a) The DIP Administrative Agent shall have all necessary power, right and 

obligation to take any and all action of the type specified in this Agreement or any other DIP Loan 

Document as being within the DIP Administrative Agent’s or DIP Lender’s right, powers or 

discretion, except (i) with respect to a Major Decision, the DIP Administrative Agent shall only act 

only in accordance with directions from all the DIP Lenders, and (ii) with respect to all other events 

that under the terms of the DIP Loan Documents expressly require the consent, approval or 
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agreement of the DIP Lenders or Required DIP Lenders, as applicable, the DIP Administrative 

Agent shall only act in accordance with such terms.  

(b) This DIP Facility and the DIP Loan Documents constitute the entire 

agreement between the Parties hereto, and no modification, waiver, amendment, discharge or change 

of this DIP Facility or any DIP Loan Document nor any provision hereof or thereof shall be valid 

unless the same is in writing and signed by the Required DIP Lenders and acknowledged by the DIP 

Administrative Agent (or executed by the DIP Administrative Agent with the consent of the 

Required DIP Lenders) and the Borrower; provided that, (a) the DIP Administrative Agent may 

amend, modify or supplement any provision unless such action expressly requires the consent of the 

DIP Lenders or Required DIP Lenders or constitutes a Major Decision and (b) no amendment, 

waiver or consent shall, unless in writing and signed by all the DIP Lenders, do any of the following: 

(i) reduce the principal of, or interest on, the DIP Loans or any fees due hereunder or any other 

amount due hereunder or under any other DIP Loan Document; (ii) postpone any date fixed for any 

payment of principal of, or interest on, the DIP Loans or any fees due hereunder or under any other 

DIP Loan Document; (iii) release any of the DIP Collateral or subordinate the DIP Liens and DIP 

Super-priority Claim from their respective priorities as provided hereunder or under the Interim DIP 

Order or Final DIP Order; (iv) increase the DIP Facility amount; (v) release any guaranty of the DIP 

Facility; (vi) change the definition of “DIP Lenders” or “Required DIP Lenders” or a requirement 

for approval thereof; (vii) modify any requirement that all repayments be applied pro rata to the DIP 

Lenders in this Agreement (vii) advance any New Money Loans after a DIP Event of Default; (viii) 

permit any payment of prepetition Debt other than as contemplated in the First Day Orders or by this 

Agreement; (ix) change the amount of the New Money Loan Commitment of any DIP Lender (it 

being understood that no amendment, modification, termination, waiver or consent with respect to 

any condition precedent, covenant, mandatory prepayment or Default shall constitute a change in the 

individual New Money Loan Commitment of any DIP Lender); (x) amend or modify the provisions 

of Section 2.1 hereof concerning the mechanics of making and allocating the Roll-Up Loans; (xi) 

amend, modify or waive Section 2.14, Sections 7.1(a), (b), (c), (d), (e), (i) or (j), Sections 7.3(a), (e), 

(g) or (i), or Section 8.7, or (xii) change or seek to change any provisions of the Chapter 11 Orders 

concerning any of the foregoing (the foregoing items (i) through (xii) are collectively known as 

“Major Decisions”); and, provided further, that (i) no amendment, waiver or consent shall affect the 

rights or duties of the DIP Administrative Agent under this Agreement or any DIP Loan Document, 

unless such amendment, waiver or consent is in writing and is executed by the DIP Administrative 

Agent in addition to the DIP Lenders whose consent is required as set forth above; and (ii) the terms 

of the Fee Letter may not be amended or waived other than by a writing executed only by all of the 

parties thereto. 

Section 12.15 Participations and Assignments.   

(a) DIP Lender Participations.  Any DIP Lender may, without the consent of, or 

notice to, the DIP Administrative Agent at any time or times and without the Borrower’s consent, 

grant any participation in its share of the DIP Facility to one or more Persons not an Affiliate of the 

Borrower (each a “Participant”).  In the event of any such grant by a DIP Lender of a participation 

to a Participant, such DIP Lender shall remain responsible for the performance of its obligations 

hereunder, and the DIP Administrative Agent shall continue to deal solely and directly with such 

DIP Lender in connection with such DIP Lender’s rights and obligations hereunder, and the DIP 

Administrative Agent shall have no obligation to communicate with, give any notice to, make any 

payment to or take any direction from, any Participant.  For the avoidance of doubt, and without 

limitation, the Borrower agrees that each Participant shall be entitled to the benefits of Section 2.17 

(subject to the requirements and limitations therein, including the requirements under Section 

2.17(g) (it being understood that the documentation required under Section 2.17(g) shall be delivered 
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to the participating DIP Lender)) to the same extent as if it were a DIP Lender; provided that such 

Participant shall not be entitled to receive any greater payment under Section 2.17, with respect to 

any participation, than its participating DIP Lender would have been entitled to receive, except to the 

extent such entitlement to receive a greater payment results from a Change in Law that occurs after 

the Participant acquired the applicable participation.  Each DIP Lender that sells a participation shall, 

acting solely for this purpose as a non-fiduciary agent of the Borrower, maintain a register on which 

it enters the name and address of each Participant and the principal amounts (and stated interest) of 

each Participant’s interest in the DIP Loans or other obligations under the DIP Loan Documents (the 

“Participant Register”); provided that no DIP Lender shall have any obligation to disclose all or 

any portion of the Participant Register (including the identity of any Participant or any information 

relating to a Participant's interest in any commitments or its other obligations under any DIP Loan 

Document) to any Person except to the extent that such disclosure is necessary to establish that such 

commitment, loan, or other obligation is in registered form under section 5f.103-1(c) of the United 

States Treasury Regulations. The entries in the Participant Register shall be conclusive absent 

manifest error, and such DIP Lender shall treat each Person whose name is recorded in the 

Participant Register as the owner of such participation for all purposes of this Agreement 

notwithstanding any notice to the contrary.  For the avoidance of doubt, the DIP Administrative 

Agent (in its capacity as DIP Administrative Agent) shall have no responsibility for maintaining a 

Participant Register. 

(b) DIP Lender Assignments.   Any DIP Lender may, with the prior written 

consent of the DIP Administrative Agent (which consent shall not be (x) unreasonably withheld or 

delayed or (y) required if the Assignee is a DIP Lender, an Affiliate of a DIP Lender or a Person co-

managed by the same management company or advisory firm as a DIP Lender), at any time or times 

and without the Borrower’s consent, make an assignment of its pro rata share of the DIP Facility to 

an Eligible Lender (as defined in the Prepetition Note Documents) (such assignment a “DIP Loan 

Transfer”) not an affiliate of the Borrower (such assignee, an “Assignee”) subject to the following 

conditions: (i) the Assignee shall execute and deliver to the DIP Administrative Agent, for its 

approval, acceptance and recording in the Register maintained by the DIP Administrative Agent, an 

Assignment and Assumption, together with (x) a processing and recordation fee of $5,000 (unless 

waived by the DIP Administrative Agent in its sole discretion) for the DIP Administrative Agent’s 

own account (except that (A) no such processing and recordation fee shall be payable in the case of 

an Assignee which is an Affiliate of the assigning DIP Lender or which is otherwise co-managed by 

the same management company or advisory firm as the assigning DIP Lender and (B) such 

processing and recordation fee shall be $3,500 (and not $5,000) in the case of an Assignee which is 

an existing DIP Lender that is not an Affiliate of the assigning DIP Lender and that is not co-

managed by the same management company or advisory firm as the assigning DIP Lender), (y) to 

the extent such Assignee is not already a DIP Lender, an Administrative Questionnaire, and (z) to 

the extent such Assignee is not already a DIP Lender, any applicable tax forms required to be 

provided under this Agreement; (ii) the principal amount of any assigned New Money Loan 

Commitment shall be not less than all of such DIP Lender’s pro rata share of the DIP Loans; and 

(iii) each such DIP Loan Transfer shall be to an Eligible Subscriber or its designated affiliate 

(including funds under common management). Upon such execution, delivery, approval, acceptance 

and recording, from and after the effective date of such assignment, (1) Assignee thereunder shall be 

a Party to this Agreement and, to the extent that rights and obligations hereunder have been assigned 

to it pursuant to such assignment, have the rights and obligations of a DIP Lender hereunder and (2) 

the assigning DIP Lender thereunder shall to the extent that rights and obligations hereunder have 

been assigned by it pursuant to such assignment, relinquish its rights and be released from its 

obligations under this Agreement arising from and after the date of such assignment.  

Notwithstanding the foregoing, the DIP Administrative Agent shall not (x) be obligated to ascertain, 

monitor or inquire as to whether any DIP Lender or prospective DIP Lender is an Eligible Lender or 
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Eligible Subscriber (or designated affiliate (including funds under common management) thereof), 

and may conclusively rely on an Assignment and Assumption that is executed and delivered by an 

assignee DIP Lender that such assignee DIP Lender is an Eligible Lender or Eligible Subscriber (or 

designated affiliate (including funds under common management) thereof) or (y) have any liability 

with respect to or arising out of any assignment of DIP Loans or any other portion of the DIP 

Facility to a Person that is not an Eligible Lender or Eligible Subscriber (or designated affiliate 

(including funds under common management) thereof).   

(c) Register.  The Administrative Agent, acting solely for this purpose as a non-

fiduciary agent of the Borrowers, shall maintain at one of its offices in the United States a copy of 

each Assignment and Assumption delivered to it and a register for the recordation of the names and 

addresses of the DIP Lenders, and the New Money Loan Commitments of, and principal amounts 

(and stated interest) of the DIP Loans owing to, each DIP Lender pursuant to the terms hereof from 

time to time (the “Register”).  The entries in the Register shall be conclusive, absent manifest error, 

and the Borrower, the DIP Administrative Agent and the DIP Lenders may treat each Person whose 

name is recorded in the Register pursuant to the terms hereof as a DIP Lender hereunder for all 

purposes of this Agreement, notwithstanding notice to the contrary.  The Register shall be available 

for inspection by the Borrower and any DIP Lender at any reasonable time and from time to time 

upon reasonable prior notice. 

(d) Borrower Assignments.  The Borrower may not assign this Agreement or 

any of its rights or obligations hereunder without the prior written consent of each DIP Lender and 

the DIP Administrative Agent. 

Section 12.16 No Fiduciary Duty.  The DIP Administrative Agent, each DIP Lender and their 

respective Affiliates (collectively, the “Lender Affiliated Parties”), may have economic interests that 

conflict with those of the Borrower, and the Borrower acknowledges and agrees (a) nothing in the DIP 

Loan Documents or otherwise will be deemed to create an advisory, fiduciary or agency relationship or 

fiduciary or other implied duty between the Lender Affiliated Parties and the Borrower, its stockholders 

or its Affiliates; (b) the transactions contemplated by the DIP Loan Documents are arms’-length 

commercial transactions between the Lender Affiliated Parties, on the one hand, and the Borrower, on the 

other; (c) in connection therewith and with the process leading to such transaction each of the Lender 

Affiliated Parties is acting solely as a principal and not the agent or fiduciary of the Borrower, its 

management, stockholders, creditors or any other Person; (d) none of the Lender Affiliated Parties has 

assumed an advisory or fiduciary responsibility in favor of the Borrower with respect to the transactions 

contemplated hereby or the process leading thereto (regardless of whether any of the Lender Affiliated 

Parties or any of their respective Affiliates has advised or is currently advising the Borrower on other 

matters) or any other obligation to the Borrower except the obligations expressly set forth in the DIP Loan 

Documents; (e) the Borrower has consulted its own legal and financial advisors to the extent it deemed 

appropriate; (f) the Borrower is responsible for making its own independent judgment with respect to 

such transactions and the process leading thereto; and (g) the Borrower will not claim that any of the 

Lender Affiliated Parties has rendered advisory services of any nature or respect, or owes a fiduciary or 

similar duty to the Borrower, in connection with such transaction or the process leading thereto. 

 

 

[SIGNATURE PAGES FOLLOW] 
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IN WITNESS  WHEREOF,  intending to be legally bound, and intending  that this

Agreement  constitute an agreement executed under seal, each of  the Parties liave caused this

Agreement  to be executed under seal the day and year first  above mentioned,

OREXIGEN  THERAPEUTICS,  INC.,

Name:
Title:

Nanie:
Title: EVP, ChkifAdmlnlslratlw

Officer, GeneralCoun8el
8ecffltar

lSlgnamre Pay  to DIP Loan Agraemantl
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DIP LENDERS: 1992 MSF INTERNATIONAL LTD

By: Highbridge Capital Management, LLC, as trading
manager

By: ~^--
Name: J n Hem e
Title: M naging Director
Date: March ~, 2018

40 West 57`h Street, Floor 32
New York, NY 10019

1992 TACTICAL CREDIT MASTER FUND, L.P.

By: Highbridge Capital Management, LLC, as trading
manager ~

By: ~ vw.

Name: J on Hempel
Title: anaging Director
Date: March ~, 2018

40 West 57th Street, Floor 32
New York, NY 10019

jSrgnalure Page to DIP Loan Agreement]

Case 18-10518    Doc 4-1    Filed 03/12/18    Page 107 of 167



Case 18-10518    Doc 4-1    Filed 03/12/18    Page 108 of 167



 

 

Schedule 1 

 

DIP Lenders 

 New Money Loan Commitments 

 

   

   

Part A — New Money Loan Commitments 

DIP Lender New Money Loan 

Commitment 

Percentage 

Baupost Group Securities, L.L.C. $  21,169,355 60.5% 

EcoR1 Capital Fund, L.P. $  915,927 2.6% 

EcoR1 Capital Fund Qualified, 

L.P. 

$  4,164,718 11.9% 

1992 MSF International Ltd $  1,340,726 3.8% 

1992 Tactical Credit Master Fund, 

L.P. 

$  352,823 1.0% 

Nineteen77 Global Multi-Strategy 

Alpha Master Limited 

$  7,056,451 20.2% 

Total $35,000,000 100% 

 

 

Part B — Applicable Percentages  

DIP Lender Applicable 

Percentage 

Baupost Group Securities, L.L.C. 60.5% 

EcoR1 Capital Fund, L.P. 2.6% 

EcoR1 Capital Fund Qualified, 

L.P. 

11.9% 

1992 MSF International Ltd 3.8% 

1992 Tactical Credit Master Fund, 

L.P. 

1.0% 

Nineteen77 Global Multi-Strategy 

Alpha Master Limited 

20.2% 

Total 100% 
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Schedule 2 

 

List of First Day Motions 

 

 
1. Motion to Continue Prepetition Cash Management System  

2. Motion to Pay Prepetition Claims of Critical Vendors 

3. Motion to Continue Prepetition Customer Programs 

4. Motion to Continue Employee Related Programs and Pay Prepetition Employee Wages 

5. Motion to Continue Prepetition Insurance Programs 

6. Motion to Obtain Post-Petition Financing 

7. Motion to Pay Prepetition Taxes and Regulatory Fees 

8. Motion to Retain Kurtzman Carson Consultants LLC as Claims and Noticing Agent 

9. Motion to Provide Adequate Protection to Utility Providers 

10. Motion to Establish Notice and Objection Procedures for Transfer of Equity Securities 
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Schedule 3 

 

Real Property Leases of Borrower 

 

Borrower is a party to that certain Office Lease dated as of December 7, 2007, as amended, concerning 

the lease of office space in the two buildings located at 3344 and 3366 North Torrey Pines Court, La 

Jolla, CA 92037, of a total of 29,935 rentable and 27,524 usable square feet divided as follows: 9,628 

rentable square feet of space on the first (1
st
) floor of the 3344 Building [Suite 100]; 12,601 rentable 

square feet of space on the second (2
nd

) floor of the 3344 building [Suite 200]; and 7,706 rentable square 

feet on the third (3
rd

) floor of the 3366 Building [Suites 301, 310, 320 and 322]. The lease terminates on 

February 29, 2020. 

 

 

 

 

 

 

Case 18-10518    Doc 4-1    Filed 03/12/18    Page 111 of 167



 

 

Schedule 4 

 

Schedule of Intellectual Property 
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Trademark Schedule 
 

Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.031WEU 

European Community 

OREXIGEN 

THERAPEUTICS, INC. 

4744298 

11/16/2005 

4744298 

11/22/2006 

5 11/16/25 Registered 

OREX.031WJP 

Japan 

OREXIGEN 

THERAPEUTICS, INC. 

2005-107980 

11/16/2005 

4937667 

3/17/2006 

5 03/17/26 Registered 

OREX.076T 

United States 

OREXIGEN 78/960,760 

8/25/2006 

3396807 

3/11/2008 

5,16,44 03/11/18 Registered 

OREX.185WBR 

Brazil 

OREXIGEN 840.506.350 

05/06/13 

840.506.350 

02/23/16 

5 02/23/26 Registered 

OREX.186WBR 

Brazil 

OREXIGEN 840.506.430 

05/06/13 

840.506.430 

02/23/16 

16 02/23/26 Registered 

OREX.187WBR 

Brazil 

OREXIGEN 840.506.414 

05/06/13 

840.506.414 

02/23/16 

41 02/23/26 Registered 

OREX.188WBR 

Brazil 

OREXIGEN 840.506.376 

05/06/13 

840.506.376 

02/23/16 

44 02/23/26 Registered 

OREX.039WCA 

Canada 

OREXIGEN 1295336 

3/16/2006 

TMA730368 

12/8/2008 

5 12/08/23 Registered 

OREX.039WEU 

European Community 

OREXIGEN 4993441 

3/17/2006 

4993441 

3/15/2007 

5 03/17/26 Registered 

OREX.039WJP 

Japan 

OREXIGEN 2006-024597 

3/20/2006 

4971768 

7/21/2006 

5 07/21/26 Registered 

OREX.185WRU 

Russia 

OREXIGEN 2013715405 

05/07/13 

521619 

09/03/14 

5, 16, 41, 

44 

05/07/23 Registered 

1
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Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.040T 

United States 

 

78/718,907 

9/22/2005 

3396021 

3/11/2008 

5 03/11/18 Registered 

OREX.040WCA 

Canada 

 

1295335 

3/16/2006 

TMA730367 

12/8/2008 

5 12/08/23 Registered 

OREX.040WEU 

European Community 

 

4993671 

3/17/2006 

4993671 

3/15/2007 

5 03/17/26 Registered 

OREX.040WJP 

Japan 

 

2006-024598 

3/20/2006 

5045580 

5/11/2007 

5 05/11/27 Registered 

 

2
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Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.072WJP 

Japan 

 

2006-109628 

11/27/2006 

5050062 

5/25/2007 

5,16,44 05/25/27 Registered 

 

 

OREX.395T 

United States 

BRAINS BEHIND 

WEIGHT LOSS 

87/292,362 

01/06/17 

 41, 44  Allowed 

08/08/17 

OREX.056TD1 

United States 

CONTRAVE 78/979,619 

1/6/2006 

3393576 

3/4/2008 

5 03/04/18 Registered 

OREX.382WAU 

Australia 

CONTRAVE 1702042 

06/22/15 

1702042 

06/22/15 

5 06/22/25 Registered 

OREX.385IBH 

International 

Registration - 

Bahrain 

CONTRAVE 1326964 

11/01/16 

 5  Pending 

Extension of 

International 

Registration 

 

 

OREX.189WBR 

Brazil 

CONTRAVE 840.507.305 

05/07/13 

840.507.305 

02/23/16 

5 02/23/26 Registered 

OREX.190WBR 

Brazil 

CONTRAVE 840.507.313 

05/07/13 

840.507.313 

02/23/16 

16 02/23/26 Registered 

OREX.191WBR 

Brazil 

CONTRAVE 840.507.321 

05/07/13 

840.507.321 

02/23/16 

41 02/23/26 Registered 

OREX.192WBR 

Brazil 

CONTRAVE 840.507.348 

05/07/13 

840.507.348 

02/23/16 

44 02/23/26 Registered 

OREX.056WCA 

Canada 

CONTRAVE 1306356 

6/8/2006 

765793 

05/05/10 

5 05/05/25 Registered 

OREX.144WCA 

Canada 

CONTRAVE 1454998 

10/5/2009 

 

 

16, 44  Pending 

3
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Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.385IEG 

International 

Registration - Egypt 

CONTRAVE 1326964 

11/01/16 

 5  Pending 

Extension of 

International 

Registration 

 

 

OREX.056WEU 

European 

Community 

CONTRAVE 5161211 

6/12/2006 

5161211 

5/16/2007 

5,16,44 6/12/26 Registered 

OREX.382WIN 

India 

CONTRAVE 3031053 

08/12/15 

3031053 

08/12/15 

5 08/12/25 Registered 

OREX.352WWO 

International 

Registration  

CONTRAVE 1230877 

09/23/14 

1230877 

09/23/14 

5 09/23/24 Registered 

 

Designated 

Country: 

Mexico 

OREX.385WWO 

International 

Registration  

CONTRAVE 1326964 

11/01/16 

1326964 

11/01/16 

5 11/01/26 Registered 

 

Designated 

Countries: 

Bahrain, 

Egypt, Iran, 

and Oman 

OREX.385IIR 

International 

Registration - Iran 

CONTRAVE 1326964 

11/01/16 

 5  Pending 

Extension of 

International 

Registration 

 

 

OREX.385WIQ 

Iraq 

CONTRAVE 74980 

12/19/17 

 5  Pending  

4
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Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.056WJP 

Japan 

CONTRAVE 2006-054226 

6/12/2006 

5018316 

1/12/2007 

5,16,44 1/12/27 Registered 

 

OREX.385WJO 

Jordan 

CONTRAVE 149932 

11/03/16 

149932 

11/03/16 

5 11/03/26 Registered 

OREX.376WKR 

Korea 

CONTRAVE 40-2015-5778 

01/26/15 

40-1132532 

09/25/15 

5 09/25/25 Registered 

OREX.385WKW 

Kuwait 

CONTRAVE 184927 

11/06/16 

 5  Pending 

OREX.385WLB 

Lebanon 

CONTRAVE 60101 

11/28/16 

177044 

12/06/16 

5 12/06/31 Registered 

OREX.352IMX 

International 

Registration - 

Mexico 

CONTRAVE 1230877 

09/23/14 

1230877 

09/23/14 

5  Registered 

Extension of 

International 

Registration 

Statement of 

Grant issued 

02/03/16 

OREX.385IOM 

International 

Registration - Oman 

CONTRAVE 1326964 

11/01/16 

 5  Pending 

Extension of 

International 

Registration 

 

 

OREX.385WPK 

Pakistan 

CONTRAVE 474398 

11/03/17 

 5  Pending 

OREX.385WQA 

Qatar 

CONTRAVE 111203 

01/01/17 

111203 

12/10/17 

5 12/31/26 Registered 

OREX.189WRU 

Russian Federation 

CONTRAVE 2013715407 

05/07/13 

534137 

02/09/15 

5, 16, 41, 

44 

05/07/23 Registered 

5
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- 6 -

Case No. 
Country 

Trademark App. No. 
App. Date 

Reg No. 
Reg Date. 

Class(es) Renewal Status 

OREX.385WSA 
Saudi Arabia 

CONTRAVE 1438007000 
12/21/16 

1438007000 
03/07/17 

5 08/29/26 Registered 

OREX.385WZA 
South Africa 

CONTRAVE 2016/32554 
11/07/16 

5 Pending 

OREX.385WVN 
Vietnam 

CONTRAVE 4-2015-20928 
08/06/15 

5 Pending 

OREX.194T 
United States 

86/026,234 
8/1/13 

5,181,874 
04/11/17 

5, 16, 44 04/11/27 Registered 

OREX.155WCA 
Canada 

1488558 
7/7/2010 

5, 16, 44 Pending 

OREX.155WEU 
European  
Community 

9238247 
07/12/10 

9238247 
12/24/10 

5, 16, 44 07/12/20 Registered 

OREX.155WJP 
Japan 

2010-057466 
07/22/10 

5364307 
10/29/10 

5, 16, 44 10/29/20 Registered 

OREX.057WEU 
European 
Community 

EMPATIC 5843073 
4/4/2007 

5843073 
3/4/2008 

5, 16, 44 04/04/27 Registered 

OREX.391T 
United States 

GET CONTRAVE NOW 87/301,815 
01/13/17 

5, 44 Allowed 
08/15/17 

OREX.396T 
United States 

GCN 87/307,659 
01/19/17 

5, 44 Allowed 
12/05/17 

OREX.176WCN 
China 

LESS WEIGHT MORE 
SUPPORT 

11845236 
12/05/12 

11845236 
05/21/14 

41 05/20/24 Registered 

OREX.182WCN 
China 

LESS WEIGHT MORE 
SUPPORT 

11845235 
12/05/12 

11845235 
05/21/14 

44 05/20/24 Registered 

6
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Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.176WEU 

European 

Community 

LESS WEIGHT MORE 

SUPPORT 

11397106 

12/04/12 

11397106 

05/02/13 

41, 44 12/04/22 Registered 

OREX.176WJP 

Japan 

LESS WEIGHT MORE 

SUPPORT 

2012-097725 

12/03/12 

5622351 

10/11/13 

41, 44 10/11/23 Registered 

OREX.390WAL 

Albania 

MYSIMBA AL/T/2016/701 

09/19/16 

17719 

04/04/17 

5, 16, 44 09/19/26 Registered 

OREX.383WAU 

Australia 

MYSIMBA 1702044 

06/22/15 

1702044 

06/22/15 

5 06/22/25 Registered 

OREX.390WBA 

Bosnia and 

Herzegovina 

MYSIMBA BAZ1619717A 

09/21/16 

 5, 16, 44  Pending 

 

OREX.390WCA 

Canada 

MYSIMBA 1796815 

08/16/16 

 5, 16, 44  Pending 

 

OREX.316WEU 

European 

Community 

MYSIMBA 13395199 

10/23/14 

13395199 

03/16/15 

5, 16, 44 10/23/24 Registered 

OREX.383WIN 

India 

MYSIMBA 3031054 

08/12/15 

 5  Pending 

OREX.380WKR 

Korea 

MYSIMBA 40-2015-33484 

05/07/15 

40-1159113 

02/04/16 

5 02/04/26 Registered 

OREX.390WMK 

Macedonia 

MYSIMBA TM/MK/2016/0000890 

09/19/16 

25306 

11/27/17 

5, 16, 44 09/19/26 Registered 

OREX.390WME 

Montenegro 

MYSIMBA Z-348/2016 

09/19/16 

13544 

09/19/16 

5, 16, 44 09/19/26 Registered 

OREX.390WKV 

Kosovo 

MYSIMBA KS/M/2016/1281 

10/07/16 

21279 

10/07/16 

5, 16, 44 10/07/26 Registered 

OREX.316WNO 

Norway 

MYSIMBA 201412617 

11/03/14 

279915 

01/22/15 

5, 16, 44 11/03/24 Registered 
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Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.390WRS 

Serbia 

MYSIMBA Z-2016/1542 

09/19/16 

72493 

04/18/17 

5, 16, 44 09/19/26 Registered 

OREX.390WZA 

South Africa 

MYSIMBA 2016/32555 

11/07/16 

 5  Pending 

OREX.316WCH 

Switzerland 

MYSIMBA 62465/2014 

10/23/14 

668167 

01/07/15 

5, 16, 44 10/23/24 Registered 

OREX.390WTR 

Turkey 

MYSIMBA 2016/89803 

11/10/16 

2016 89803 

04/06/17 

5 11/10/26 Registered 

OREX.172T 

United States 

WEIGHTMATE 85/643,605 

06/05/12 

4584983 

08/12/14 

41, 44 08/12/24 Registered 

Sections 8 

& 15 due 

08/12/20 

OREX.172WBR 

Brazil 

WEIGHTMATE 840352999 

12/04/12 

840352999 

01/05/16 

41 01/05/26 Registered 

OREX.181WBR 

Brazil 

WEIGHTMATE 840352964 

12/04/12 

840352964 

10/27/15 

44 10/27/25 Registered 

OREX.172WCA 

Canada 

WEIGHTMATE 1605157 

12/03/12 

 41, 44  Pending 

OREX.172WCN 

China 

WEIGHTMATE 11845238 

12/05/12 

11845238 

05/21/14 

41 05/20/24 Registered 

OREX.181WCN 

China 

WEIGHTMATE 11845237 

12/05/12 

11845237 

05/21/14 

44 05/20/24 Registered 

OREX.172WEU 

European 

Community 

WEIGHTMATE 11396611 

12/04/12 

11396611 

05/02/13 

41, 44 12/04/22 Registered 

OREX.172WJP 

Japan 

WEIGHTMATE 2012-097724 

12/03/12 

5622350 

10/11/13 

41, 44 10/11/23 Registered 
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Case No. 

Country 

Trademark App. No. 

App. Date 

Reg No. 

Reg Date. 

Class(es) Renewal Status 

OREX.318WEU 

European 

Community 

YISINGA 13000989 

06/16/14 

13000989 

11/07/14 

5, 16, 44 06/16/24 Registered 

OREX.318WNO 

Norway 

YISINGA 201409416 

08/18/14 

278552 

10/28/14 

5, 16, 44 08/18/24 Registered 

OREX.318WCH 

Switzerland 

YISINGA 59006/2014 

08/04/14 

664736 

10/09/14 

5, 16, 44 08/04/24 Registered 
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Knobbe Ref. Portfolio Name Title: Country Status Application No. Filing Date Patent No. Issued
Expiration 

Date
Pub No. Pub. Date

OREX.001A Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
US Issued 10/828795 4/21/2004 7375111 5/20/2008 3/26/2025 2004/0254208 A1 12/16/2004

OREX.001C1 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
US Issued 11/356839 2/17/2006 7462626 12/9/2008 7/20/2024 2006/0142290 A1 6/29/2006

OREX.001C6 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
US Published 15/276600 9/26/2016 2017/0007698 A1 1/12/2017

OREX.001VAT Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
AT Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VATD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
AT Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VAU Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
AU Issued 2004233846 4/21/2004 2004233846 10/14/2010 4/21/2024

OREX.001VBE Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
BE Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VBED2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
BE Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VBG Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
BG Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VBGD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
BG Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VCA Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
CA Issued 2522708 4/21/2004 2522708 5/28/2013 4/21/2024

OREX.001VCH Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
CH Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VCHD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
CH Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VCN Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
CN Issued 200480011656.8 4/21/2004 ZL200480011656.8 7/7/2010 4/21/2024 CN1784221A 6/7/2006

OREX.001VCYD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
CY Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VCZ Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
CZ Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VCZD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
CZ Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VDE Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
DE Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VDED2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
DE Issued 10185782.9 4/21/2004 60 2004 051 414 4 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VDK Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
DK Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VDKD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
DK Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VEED2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
EE Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VEP Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
EP Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VEPD2 Weber/Cowley

COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS COMPRISING 

NALTREXONE AND BUPROPION 

EP Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/26/2024 2316456 5/4/2011

OREX.001VEPD3 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
EP Published 17175080.5 6/8/2017 3281628 2/14/2018

OREX.001VES Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
ES Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VESD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
ES Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

PATENT SCHEDULE
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OREX.001VFI Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
FI Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VFID2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
FI Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VFR Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
FR Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VFRD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
FR Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VGB Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
GB Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VGBD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
GB Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VGR Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
GR Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VGRD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
GR Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VHK Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
HK Issued 6110959.2 4/21/2004 1088850 12/17/2010 4/21/2024 1088850 11/17/2006

OREX.001VHKD2 Weber/Cowley

COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS COMPRISING 

NALTREXONE AND BUPROPION 

HK Published 11111902.1 4/21/2004 1157630A 7/6/2012

OREX.001VHU Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
HU Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VHUD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
HU Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VIE Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
IE Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VIED2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
IE Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VIL Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
IL Issued 171519 4/21/2004 171519 3/31/2011 4/21/2024 12/30/2010

OREX.001VILD1 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
IL Issued 207935 4/21/2004 207935 4/1/2016 4/21/2024 12/31/2015

OREX.001VIN Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
IN Issued 4738/DELNP/2005 4/21/2004 238872 2/24/2010 4/21/2024 2/24/2010

OREX.001VIT Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
IT Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VITD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
IT Issued 10185782.9 4/21/2004 502017000100247 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VJP Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
JP Issued 2006-513210 4/21/2004 4343948 7/17/2009 4/21/2024 10/14/2009

OREX.001VKR Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
KR Issued 10-2005-7020412 4/21/2004 10-1167579 7/16/2012 4/21/2024

OREX.001VLID2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
LI Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VLUD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
LU Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VMCD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
MC Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VMX Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
MX Issued PA/a/2005/011557 4/21/2004 256368 4/16/2008 4/21/2024

OREX.001VNL Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
NL Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VNLD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
NL Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VPL Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
PL Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006
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OREX.001VPLD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
PL Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VPT Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
PT Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VPTD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
PT Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VRO Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
RO Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VROD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
RO Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VRU Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
RU Issued 2005132453 4/21/2004 2350327 3/27/2009 4/21/2024 3/27/2009

OREX.001VSE Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
SE Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VSED2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
SE Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VSID2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
SI Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VSK Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
SK Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VSKD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
SK Issued 10185782.9 4/21/2004 2316456 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VTR Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
TR Issued 4760321.2 4/21/2004 1617832 3/12/2008 4/21/2024 1617832 1/25/2006

OREX.001VTRD2 Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
TR Issued 10185782.9 4/21/2004 2017/12897 6/14/2017 4/21/2024 2316456 5/4/2011

OREX.001VTW Weber/Cowley
COMPOSITIONS FOR AFFECTING 

WEIGHT LOSS 
TW Issued 93111785 4/27/2004 I356701 1/21/2012 4/26/2024 1/21/2012

OREX.028VAT Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
AT Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VBE Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
BE Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VBG Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
BG Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VCH Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
CH Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VCL Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
CL Issued 3299-2006 11/28/2006 49.883 5/20/2014 11/27/2026 6/15/2007

OREX.028VCY Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
CY Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VCZ Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
CZ Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VDE Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
DE Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VDK Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
DK Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VEE Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
EE Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008
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OREX.028VEP Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
EP Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VES Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
ES Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VFI Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
FI Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VFR Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
FR Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VGB Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
GB Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VGR Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
GR Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VHU Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
HU Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VIE Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
IE Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VIS Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
IS Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VIT Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
IT Issued 6838427 11/27/2006 502012902055251 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VJPD1 Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
JP Issued 2013-098463 5/8/2013 6169411 7/7/2017 11/27/2026

OREX.028VJPD3 Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
JP ABA Intent 2017-25683 2/15/2017

OREX.028VLT Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
LT Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VLU Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
LU Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VLV Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
LV Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VMC Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
MC Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VNL Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
NL Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VPL Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
PL Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VPT Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
PT Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VRO Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
RO Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008
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OREX.028VSE Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
SE Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VSI Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
SI Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VSK Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
SK Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VTR Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
TR Issued 6838427 11/27/2006 1954241 2/29/2012 11/27/2026 1954241 8/13/2008

OREX.028VTW Zonisamide SR
SUSTAINED-RELEASE 

FORMULATION OF ZONISAMIDE 
TW Issued 95143747 11/27/2006 I425944 2/11/2014 11/26/2026

OREXB.030A Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

US Issued 11/602571 11/21/2006 8815889 8/26/2014 7/20/2024 2007/0128298 A1 6/7/2007

OREXB.030C1 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

US Issued 14/326075 7/8/2014 9457005 10/4/2016 7/20/2024 2014/0323399 A1 10/30/2014

OREXB.030C2 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

US Published 15/284357 10/3/2016 2017/0020990 A1 1/26/2017

OREXB.030EPD3 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

EP Published 16179626.3 7/15/2016 3132792 2/22/2017

OREXB.030HKD3 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

HK Published 17107360.8 7/21/2017 1233527A 2/2/2018

OREXB.030VAU Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

AU Issued 2006323048 11/20/2006 2006323048 10/17/2013 11/20/2026

OREXB.030VBR Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

BR Pending PI0618918-0 11/20/2006

OREXB.030VCA Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

CA Issued 2630624 11/20/2006 2630624 8/6/2013 11/20/2026

OREXB.030VCL Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

CL Issued 3242-2006 11/22/2006 52.862 5/12/2016 11/22/2026 5/25/2007

OREXB.030VCN Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

CN Issued 2.0068E+11 11/20/2006 ZL200680051157.0 7/18/2012 11/20/2026 CN 101370488A 2/18/2009

OREXB.030VJP Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

JP Issued 2008-542399 11/20/2006 5180092 1/18/2013 11/20/2026

OREXB.030VJPD2 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

JP Issued 2014-114552 6/3/2014 5980840 8/5/2016 11/20/2026

OREXB.030VMO Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

MO Issued J/000862 8/24/2012 J/000862 12/14/2012 11/20/2026 12/5/2012

OREXB.030VMX Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

MX Issued MX/a/2008/006515 11/20/2006 311216 7/8/2013 11/20/2026

OREXB.030VMXD1 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

MX Issued MX/a/2013/007864 7/4/2013 337422 3/4/2016 11/20/2026
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OREXB.030VMXD2 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

MX Pending MX/a/2016/002858 3/3/2016

OREXB.030VRAT Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

AT Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRBE Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

BE Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRBG Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

BG Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRCH Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

CH Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRCZ Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

CZ Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRDE Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

DE Issued 9172666.1 11/20/2006 60 2006 034 048.6 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRDK Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

DK Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VREP Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

EP Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRES Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

ES Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRFI Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

FI Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRFR Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

FR Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRGR Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

GR Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRHU Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

HU Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRIE Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

IE Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRIS Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

IS Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRIT Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

IT Issued 9172666.1 11/20/2006 502013902141514 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRLT Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

LT Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRLV Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

LV Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRNL Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

NL Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009
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OREXB.030VRPL Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

PL Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRPT Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

PT Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRRO Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

RO Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRSE Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

SE Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRSK Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

SK Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VRTR Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

TR Issued 9172666.1 11/20/2006 2135603 1/2/2013 11/20/2026 2135603 12/23/2009

OREXB.030VTW Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

TW Issued 95143278 11/22/2006 I381849 1/11/2013 11/21/2026

OREXB.030VTWD1 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

TW Issued 101132083 11/22/2006 I458479 11/1/2014 11/22/2026

OREXB.030VTWD2 Insulin Sensitivity

COMPOSITIONS AND METHODS 

FOR INCREASING INSULIN 

SENSITIVITY 

TW Issued 103132660 9/22/2014 I598094 9/11/2017 11/22/2026 201524500 7/1/2015

OREXB.051C3 Food Craving
COMPOSITIONS AND METHODS 

FOR REDUCING FOOD CRAVINGS 
US Published 15/411585 1/20/2017 2017/0312269 A1 11/2/2017

OREXB.051VARD1 Food Craving
COMPOSITIONS AND METHODS 

FOR REDUCING FOOD CRAVINGS 
AR Pending 20170101009 4/19/2017

OREXB.051VTW Food Craving

USE OF NALTREXONE AND 

BUPROPION FOR TREATING 

OVERWEIGHT OR OBESE 

PATIENTS 

TW Issued 95143283 11/22/2006 I455723 10/11/2014 11/22/2026

OREX.061C1 Dose Escalation
METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 
US Issued 12/838364 7/16/2010 8722085 5/13/2014 11/8/2027 2011/0059170 A1 3/10/2011

OREX.061C2 Dose Escalation
METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 
US Issued 14/220349 3/20/2014 9125868 9/8/2015 11/8/2027 2014/0322318 A1 10/30/2014

OREX.061C3 Dose Escalation
METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 
US Published 14/844476 9/3/2015 2016/0193152 A1 7/7/2016

OREX.061VAU Dose Escalation
METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 
AU Issued 2007319472 11/8/2007 2007319472 5/16/2013 11/8/2027

OREX.061VAUD1 Dose Escalation

UNIT DOSAGE PACKAGE AND 

METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 

AU Issued 2013200156 1/11/2013 2013200156 2/2/2017 11/8/2027 10/20/2016

OREX.061VAUD2 Dose Escalation

UNIT DOSAGE PACKAGE AND 

METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 

AU Pending 2017200230 1/13/2017
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OREX.061VCA Dose Escalation

UNIT DOSAGE PACKAGE AND 

METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 

CA Issued 2668885 11/8/2007 2668885 8/2/2016 11/8/2027

OREX.061VKRD2 Dose Escalation

UNIT DOSAGE PACKAGE AND 

METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 

KR Published 10-2015-7017414 6/29/2015 10-2015-0082689 7/15/2015

OREX.061VKRD4 Dose Escalation UNIT DOSAGE PACKAGES KR Published 10-2017-7017570 6/26/2017 10-2017-0077291 7/5/2017

OREX.061VMXD1 Dose Escalation

UNIT DOSAGE PACKAGE AND 

METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 

MX Issued MX/a/2013/009433 8/15/2013 343867 11/25/2016 11/8/2027

OREX.061VMXD2 Dose Escalation

UNIT DOSAGE PACKAGE AND 

METHODS FOR ADMINISTERING 

WEIGHT LOSS MEDICATIONS 

MX Pending MX/a/2016/015381 11/24/2016

OREX.064A Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
US Issued 11/757773 6/4/2007 8916195 12/23/2014 2/2/2030 2007/0281021 A1 12/6/2007

OREX.064C1 Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
US Issued 14/555475 11/26/2014 9107837 8/18/2015 6/4/2027 2015/0080424 A1 3/19/2015

OREX.064C4 Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
US Published 15/279297 9/28/2016 2017/0014404 A1 1/19/2017

OREX.064JPD1 Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
JP Issued 2013-217496 10/18/2013 5921513 4/22/2016 5/31/2027

OREX.064JPD2 Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
JP Issued 2015-228613 11/24/2015 6174666 7/14/2017 5/31/2027

OREX.064VCL Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
CL Published 1608-2007 6/5/2007 10/12/2007

OREX.064VEP Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
EP Published 7795652.2 5/31/2007 2061448 5/27/2009

OREX.064VJP Naltrexone SR
SUSTAINED RELEASE 

FORMULATION OF NALTREXONE 
JP Issued 2009-514317 5/31/2007 5478245 2/21/2014 5/31/2027 5478245 4/23/2014

OREX.074A Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
US Issued 11/937421 11/8/2007 8088786 1/3/2012 2/3/2029 2008/0113026 A1 5/15/2008

OREX.074D1 Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
US Issued 13/330395 12/19/2011 8318788 11/27/2012 11/8/2027 2012/0093889 A1 4/19/2012

OREX.074D1C3 Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
US Published 14/988556 1/5/2016 2016/0338965 A1 11/24/2016

OREX.074VAR Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
AR Pending P-070104991 11/8/2007

OREX.074VAT Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

AT Issued 7864161 11/8/2007 E460925 3/17/2010 2089005 8/19/2009

OREX.074VAU Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

AU Issued 2007319471 11/8/2007 2007319471 1/10/2013 11/8/2027
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OREX.074VBE Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

BE Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VCA Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
CA Issued 2668884 11/8/2007 2668884 11/1/2016 11/8/2027

OREX.074VCH Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

CH Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VDE Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

DE Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VDK Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

DK Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VEP Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

EP Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VES Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

ES Issued 7864161 11/8/2007 2344440 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VFR Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

FR Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VGB Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

GB Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VHK Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

HK Issued 10101556.2 11/8/2007 HK1135026 11/5/2010 11/8/2027 1135026A 5/28/2010

OREX.074VIE Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

IE Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VIL Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

IL Issued 198577 11/8/2007 198577 3/9/2015 11/8/2027 7/31/2014

OREX.074VIN Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

IN Issued 3269/DELNP/2009 11/8/2007 282966 4/28/2017 11/8/2027

OREX.074VIND1 Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

IN Published 201718001707 1/16/2017 7/28/2017

OREX.074VIT Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

IT Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009
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OREX.074VJPD1 Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

JP Issued 2014-30437 2/20/2014 5908008 4/1/2016 11/8/2027

OREX.074VJPD2 Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

JP Issued 2015-225519 11/18/2015 6240140 11/10/2017 11/8/2027

OREX.074VJPD3 Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

JP Pending 2017-000075 1/4/2017

OREX.074VKR Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

KR Issued 10-2009-7011226 11/8/2007 10-1479324 12/29/2014 11/8/2027

OREX.074VKRD1 Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

KR Issued 10-2014-7021316 7/29/2014 10-1735466 5/8/2017 11/8/2027 10-2014-0101443 8/19/2014

OREX.074VKRD2 Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

KR Issued 10-2015-7009741 4/15/2015 10-1654176 8/30/2016 11/8/2027 10-2015-0046390 4/29/2015

OREX.074VKRD3 Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

KR Published 10-2016-7035323 12/16/2016 10-2017-0002660 1/6/2017

OREX.074VMX Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

MX Issued MX/a/2009/004874 11/8/2007 284606 3/9/2011 11/8/2027

OREX.074VNL Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

NL Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VRU Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

RU Issued 2009116835 11/8/2007 2452471 6/10/2012 11/8/2027

OREX.074VSE Trilayer Tablet

LAYERED PHARMACEUTICAL 

FORMULATIONS COMPRISING AN 

INTERMEDIATE RAPIDLY 

DISSOLVING LAYER 

SE Issued 7864161 11/8/2007 2089005 3/17/2010 11/8/2027 2089005 8/19/2009

OREX.074VTW Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
TW Issued 96142297 11/8/2007 I504419 10/21/2015 11/8/2027

OREX.074VTWD1 Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
TW Issued 104113742 4/29/2015 I609702 1/1/2018 11/7/2027 201603834 2/1/2016

OREX.074VTWD2 Trilayer Tablet
LAYERED PHARMACEUTICAL 

FORMULATIONS 
TW Pending 106126885 8/9/2017

OREX.109C2 Visceral Fat
METHODS FOR TREATING 

VISCERAL FAT CONDITIONS 
US Published 15/446933 3/1/2017 2017/0172999 A1 6/22/2017

OREX.109MX Visceral Fat
METHODS FOR TREATING 

VISCERAL FAT CONDITIONS 
MX Issued MX/a/2010/012909 5/29/2009 328471 3/12/2015 5/29/2029

OREX.109MXD1 Visceral Fat
METHODS FOR TREATING 

VISCERAL FAT CONDITIONS 
MX ABA Intent MX/a/2015/003129 3/11/2015

OREX.149AL Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
AL Issued 11844637.6 6/20/2013 AL/P/2017/000686 8/16/2017 12/2/2031 2646011 10/9/2013
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OREX.149AR Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
AR Published 20110104511 12/2/2011 4/17/2013

OREX.149AT Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
AT Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149AU Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
AU Issued 2011336298 6/25/2013 2011336298 6/15/2017 12/2/2031

OREX.149AUD1 Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
AU Pending 2017202793 4/27/2017

OREX.149BE Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
BE Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149BG Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
BG Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149BR Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
BR Pending BR 11 2013 015957-0 6/21/2013

OREX.149CH Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
CH Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149CL Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
CL Pending 2013-1565 5/31/2013

OREX.149CY Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
CY Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149CZ Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
CZ Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149DE Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
DE Issued 11844637.6 6/20/2013 602011040706.6 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149DK Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
DK Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149EE Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
EE Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149EP Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
EP Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149ES Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
ES Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149FI Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
FI Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149FR Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
FR Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149GB Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
GB Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149GR Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
GR Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013
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OREX.149HK Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
HK Published 14101457.8 2/14/2014 1188148A 4/25/2014

OREX.149HR Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
HR Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149HU Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
HU Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149IE Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
IE Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149IN Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
IN Published 5345/DELNP/2013 6/14/2013 6/17/2016

OREX.149IS Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
IS Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149IT Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
IT Issued 11844637.6 6/20/2013 502017000129861 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149LI Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
LI Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149LT Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
LT Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149LU Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
LU Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149LV Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
LV Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149MC Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
MC Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149MK Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
MK Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149MT Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
MT Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149MX Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
MX Issued MX/a/2013/006070 5/30/2013 350304 9/4/2017 12/2/2031

OREX.149MXD1 Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
MX Pending MX/a/2017/011193 8/31/2017

OREX.149NL Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
NL Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149NO Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
NO Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149NP Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
US Published 13/991372 6/3/2013 2013/0252995 A1 9/26/2013

OREX.149PL Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
PL Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013
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OREX.149PT Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
PT Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149RO Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
RO Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149RS Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
RS Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149RU Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
RU Issued 2013127420 6/17/2013 2620913 5/30/2017 12/2/2031

OREX.149SE Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
SE Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149SI Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
SI Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149SK Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
SK Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149SM Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
SM Issued 11844637.6 6/20/2013 SM-T-201700537 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149TR Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
TR Issued 11844637.6 6/20/2013 2646011 8/16/2017 12/2/2031 2646011 10/9/2013

OREX.149TW Binge Eating
METHODS FOR REDUCING BINGE 

OR COMPULSIVE EATING 
TW Issued 100144461 12/2/2011 I536986 6/11/2016 12/2/2031

OREX.150A Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

US Issued 12/987909 1/10/2011 9248123 2/2/2016 1/13/2032 2011/0172260 A1 7/14/2011

OREX.150AU Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

AU Issued 2011203867 6/25/2012 2011203867 3/17/2016 1/10/2031

OREX.150AUD1 Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

AU Published 2016201325 3/1/2016 12/21/2017

OREX.150BR Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

BR Pending BR1120120167839 7/6/2012

OREX.150C1 Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

US Published 15/011120 1/29/2016 2016/0143903 A1 5/26/2016

OREX.150CA Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

CA Pending 2785822 6/27/2012

OREX.150EP Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

EP Published 11732288.3 8/10/2012 2523557 11/21/2012
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OREX.150HK Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

HK Published 13105846 5/16/2013 1178744A 9/19/2013

OREX.150IL Major Depression

NALTREXONE AND BUPROPION 

FOR USE IN PROVIDING WEIGHT 

LOSS THERAPY IN PATIENTS 

WITH MAJOR DEPRESSIVE 

DISORDERS AND PACKAGES 

COMPRISING NALTREXONE AND 

BUPROPION FOR SAID USE 

IL Issued 220610 6/24/2012 220610 2/1/2017 1/10/2031 10/31/2016

OREX.150ILD1 Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

IL Pending 248319 10/13/2016

OREX.150IN Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

IN Published 5874/DELNP/2012 7/2/2012 12/20/2013

OREX.150JP Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

JP Issued 2012-548217 7/10/2012 6196041 8/25/2017 1/10/2031 2013-516493 5/13/2013

OREX.150KRD1 Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

KR Published 10-2017-7030738 10/25/2017 10-2017-0121333 11/1/2017

OREX.150MX Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

MX Issued MX/a/2012/007898 7/5/2012 344303 12/13/2016 1/10/2031

OREX.150MXD1 Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

MX Pending MX/a/2016/016343 12/9/2016

OREX.150RU Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

RU Issued 2012128109 7/5/2012 2616496 4/17/2017 1/10/2031

OREX.150RUD1 Major Depression

METHODS OF PROVIDING 

WEIGHT LOSS THERAPY IN 

PATIENTS WITH MAJOR 

DEPRESSION 

RU Pending 2017108985 3/17/2017

OREX.154AL Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

AL Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154AR Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

AR Published 20110104512 12/2/2011 5/27/2015

OREX.154AT Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

AT Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154AU Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

AU Issued 2011336304 6/25/2013 2011336304 7/13/2017 12/2/2031 3/30/2017

OREX.154AUD1 Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

AU Pending 2017204309 6/26/2017
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OREX.154BE Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

BE Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154BG Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

BG Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154BR Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

BR Published 11 2013 013390 2 5/29/2013 1/16/2018

OREX.154CA Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

CA Pending 2819262 5/28/2013

OREX.154CH Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

CH Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154CY Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

CY Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154CZ Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

CZ Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154DE Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

DE Issued 11845186.3 6/20/2013 60 2011 035 306.3 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154DK Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

DK Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154EE Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

EE Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154EP Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

EP Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154EPD1 Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

EP Published 17156985.8 2/20/2017 3222280 9/27/2017

OREX.154ES Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

ES Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154FI Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

FI Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154FR Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

FR Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154GB Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

GB Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154GR Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

GR Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154HK Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

HK Published 14101296.3 2/12/2014 1188136A 4/25/2014

OREX.154HR Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

HR Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154HU Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

HU Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013
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OREX.154IE Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

IE Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154IL Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

IL Pending 226504 5/23/2013

OREX.154IN Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

IN Published 5447/DELNP/2013 6/18/2013 12/5/2014

OREX.154IS Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

IS Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154IT Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

IT Issued 11845186.3 6/20/2013 502017000050217 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154JP Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

JP Issued 2013-542229 5/31/2013 6008866 9/23/2016 12/2/2031

OREX.154JPD1 Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

JP Pending 2016-177391 9/12/2016

OREX.154KR Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

KR Published 10-2013-7017317 7/2/2013 10-2014-0035320 3/21/2014

OREX.154LT Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

LT Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154LU Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

LU Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154LV Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

LV Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154MC Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

MC Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154MK Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

MK Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154MT Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

MT Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154MX Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

MX Published MX/a/2013/006071 5/30/2013 10/1/2013

OREX.154MXD1 Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

MX Pending MX/a/2017/013169 10/12/2017

OREX.154NL Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

NL Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154NO Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

NO Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154NP Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

US Published 13/991137 10/15/2013 2013/0245056 A1 9/19/2013

OREX.154PL Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

PL Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013
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OREX.154PT Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

PT Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154RO Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

RO Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154RS Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

RS Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154RU Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

RU Pending 2013127423 6/17/2013

OREX.154RUD1 Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

RU Pending 2017144631 12/19/2017

OREX.154SE Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

SE Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154SI Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

SI Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154SK Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

SK Issued 11845186.3 6/20/2013 2646031 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154SM Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

SM Issued 11845186.3 6/20/2013 T20170232 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154TR Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

TR Issued 11845186.3 6/20/2013 2017/06680 2/22/2017 12/2/2031 2646031 10/9/2013

OREX.154TW Food Effect

INCREASING DRUG 

BIOAVAILABILITY IN NALTREXONE 

THERAPY 

TW Pending 100144442 12/2/2011

OREX.177AE Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
AE Pending P1307/2014 11/30/2014

OREX.177AR Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
AR Pending 20130104443 12/2/2013

OREX.177AU Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
AU Pending 2013271622 12/16/2014

OREX.177BH Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
BH Pending 20140184 12/4/2014

OREX.177BR Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
BR Pending BR112014030282 0 12/3/2014

OREX.177BZ Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
BZ Pending 821.14 12/8/2014

OREX.177C1 Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
US Published 15/491870 4/19/2017 2017/0221380 A1 8/3/2017

OREX.177CA Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
CA Pending 2875056 11/27/2014

OREX.177CL Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
CL Published 3329-2014 12/5/2014 4/6/2015

OREX.177CN Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
CN Published 201380038518.8 1/19/2015 CN104470512A 3/25/2015

OREX.177CR2 Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
CR Published 2016-217 5/6/2016 9/14/2016

OREX.177DZ Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
DZ Pending 140770 12/22/2014

OREX.177EA Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
EA Pending 201492175 12/19/2014
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OREX.177EC Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
EC Pending IEPI-2015-223 1/6/2015

OREX.177EG Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
EG Pending PCT 1961/2014 12/4/2014

OREX.177EP Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
EP Published 13800883.4 12/17/2014 2858640 4/15/2015

OREX.177GT Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
GT Published A2014-278 11/28/2014 8/1/2017

OREX.177HK Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
HK Published 15109846 10/8/2015 1209057A 3/24/2016

OREX.177HN Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
HN Pending 2106/2014 12/5/2014

OREX.177IL Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
IL Pending 235939 11/27/2014

OREX.177IN Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
IN Published 42/DELNP/2015 1/2/2015 5/22/2015

OREX.177IR Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
IR Pending 139250140003008107 12/3/2013

OREX.177JO Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
JO Pending 346/2013 12/1/2013

OREX.177JP Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
JP Pending 2015-516181 12/5/2014

OREX.177KR Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
KR Published 10-2015-7000155 1/5/2015 10-2015-0016405 2/11/2015

OREX.177LY Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
LY Pending 4961/2014 12/7/2014

OREX.177MA Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
MA Pending 37714 12/30/2014

OREX.177MX Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
MX Published MX/a/2014/014822 12/4/2014 6/15/2015

OREX.177NI Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
NI Published 2014-000144 12/5/2014 7/15/2015

OREX.177NP Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
US Issued 14/405775 12/4/2014 9633575 4/25/2017 6/5/2033 2015/0154883 A1 6/4/2015

OREX.177OM Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
OM Pending OM/P/2014/000271 12/2/2014

OREX.177PE Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
PE Pending 2371-2014 12/4/2014

OREX.177QA Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
QA Pending QA/201412/00429 12/1/2014

OREX.177SV Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
SV Published E-4867-2014 12/5/2014 3/10/2015

OREX.177SY Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
SY Pending 3 1/5/2015

OREX.177TN Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
TN Issued TN2014/0508 12/4/2014 24238 6/3/2016 6/5/2033

OREX.177TW Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
TW Published 102144268 12/3/2013 201446247 12/16/2014

OREX.177UZ Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
UZ Pending IAP 20150003 1/5/2015

OREX.177ZA Light Study I
METHODS OF TREATING 

OVERWEIGHT AND OBESITY 
ZA Pending 2014/09218 12/15/2014

OREX.219A Light Study II

COMPOSITIONS AND METHODS 

FOR WEIGHT LOSS IN AT RISK 

PATIENT POPULATIONS 

US Issued 14/322810 7/2/2014 8969371 3/3/2015 7/2/2034

OREX.219AE Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

AE Pending 690/2016 6/5/2016
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OREX.219AR Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

AR Pending 20140104531 12/5/2014

OREX.219AU Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

AU Pending 2014360492 6/6/2016

OREX.219BH Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

BH Pending 20160081 6/5/2016

OREX.219BR Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

BR Published BR 11 2016 0127552 6/3/2016 8/8/2017

OREX.219C1 Light Study II

COMPOSITIONS AND METHODS 

FOR WEIGHT LOSS IN AT RISK 

PATIENT POPULATIONS 

US Issued 14/635518 3/2/2015 9119850 9/1/2015 7/2/2034 2015/0182524 A1 7/2/2015

OREX.219C2 Light Study II

COMPOSITIONS AND METHODS 

FOR WEIGHT LOSS IN AT RISK 

PATIENT POPULATIONS 

US Issued 14/839792 8/28/2015 9801875 10/31/2017 7/2/2034 2015/0366860 A1 12/24/2015

OREX.219C3 Light Study II

COMPOSITIONS AND METHODS 

FOR WEIGHT LOSS IN AT RISK 

PATIENT POPULATIONS 

US Pending 15/725830 10/5/2017

OREX.219CA Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

CA Pending 2932127 5/30/2016

OREX.219CN Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

CN Published 2.0148E+11 7/8/2016 CN 105899210 A 8/24/2016

OREX.219CR Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

CR Pending 2016-313 7/5/2016

OREX.219DZ Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

DZ Pending 160346 7/3/2016

OREX.219EA Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

EA Pending 201690964 6/7/2016

OREX.219EC Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

EC Pending IEPI-2016-57765 7/4/2016

OREX.219EG Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

EG Pending 933/2016 6/5/2016

OREX.219EP Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

EP Published 14867191 6/29/2016 3076971 10/12/2016
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OREX.219GCC Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

GC Pending GC 2014-28443 12/3/2014

OREX.219HK Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

HK Published 17103459.9 4/6/2017 1229713A 11/24/2017

OREX.219IQ Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

IQ Issued 423/2014 12/9/2014 4841 2/2/2017 12/9/2034

OREX.219JO Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

JO Pending 344/2014 12/3/2014

OREX.219JP Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

JP Pending 2016-536659 6/3/2016

OREX.219KR Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

KR Published 10-2016-7017977 7/5/2016 10-2016-0095076 8/10/2016

OREX.219LB Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

LB Issued 4393 12/5/2014 10517 10/16/2015 12/5/2034

OREX.219LY Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

LY Pending 5163/2016 6/5/2016

OREX.219MA Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

MA Pending 39100 6/8/2016

OREX.219MX Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

MX Published MX/a/2016/007231 6/2/2016 9/7/2016

OREX.219NP Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

US Published 15/101878 6/3/2016 2016/0310485 A1 10/27/2016

OREX.219NZ Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

NZ Pending 720620 5/30/2016

OREX.219OM Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

OM Pending OM/P/2016/00169 6/5/2016

OREX.219PA Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

PA Pending 91169 6/6/2016

OREX.219PE Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

PE Published 724-2016 6/3/2016 11/13/2016
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OREX.219PK Light Study II

COMPOSITIONS AND METHODS 

FOR WEIGHT LOSS IN AT RISK 

PATIENT POPULATIONS 

PK Pending 844/2014 12/1/2014

OREX.219PY Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

PY Pending 54647/2014 12/5/2014

OREX.219QA Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

QA Pending QA/201606/00237 6/6/2016

OREX.219RU Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

RU Pending 2016122483 7/6/2016

OREX.219SG Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

SG Pending 11201604434V 6/1/2016

OREX.219TN Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

TN Published TN2016/0231 6/6/2016 10/6/2017

OREX.219TW Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

TW Published 103142498 12/5/2014 201607536 3/1/2016

OREX.219UY Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

UY Published 35.864 12/4/2014 7/31/2015

OREX.219VE Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

VE Published 14-1444 12/8/2014 10/14/2016

OREX.219ZA Light Study II

COMPOSITIONS AND METHODS 

FOR REDUCING MAJOR ADVERSE 

CARDIOVASCULAR EVENTS 

ZA Pending 2016/03831 6/6/2016

OREX.220PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465360 3/1/2017

OREX.221PR6 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465334 3/1/2017

OREX.222PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465331 3/1/2017

30

Case 18-10518    Doc 4-1    Filed 03/12/18    Page 142 of 167

http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219PK&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219PY&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219QA&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219RU&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219SG&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219TN&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219TW&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219UY&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219VE&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.219ZA&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.220PR5&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.221PR6&criteria=orex
http://kmobnet/insidekmobnet/Patent_TM_Reports/facesheet.cfm?session_id=JSHS67837763+032608PM_48IKHSSJKy+74783441!@@@@&state=allow&Token=27201802&casenumber=OREX.222PR5&criteria=orex


OREX.223PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465335 3/1/2017

OREX.224PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465344 3/1/2017

OREX.225PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465333 3/1/2017

OREX.226PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465366 3/1/2017

OREX.227PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465343 3/1/2017

OREX.228PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465565 3/1/2017

OREX.229PR5 DPPV + Contrave

METHODS AND COMPOSITIONS 

FOR TREATING OBESITY, BLOOD 

GLUCOSE CONDITIONS AND 

IMPROVING GLYCEMIC CONTROL 

US Pending 62/465367 3/1/2017
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 A-1 

Exhibit A 

 

 Initial Budget 

 

[ATTACHED] 
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Draft - Subject to Material Change

Orexigen Therapeutics, Inc. Errors
DIP Cash Flow Forecast (USD) 0
$ in 000s

Post Post Post Post Post
Forecast Forecast Forecast Forecast Forecast 3/16 - 4/13

Week Ended 3/16/2018 3/23/2018 3/30/2018 4/6/2018 4/13/2018 Total

Forecast Week 1 2 3 4 5

Operating Cash Flow

Receipts

Operating Receipts 741$ 1,159$ 1,724$ 3,075$ 2,297$ 8,997$
Miscellaneous Receipts - - - - - -

Total Receipts 741$ 1,159$ 1,724$ 3,075$ 2,297$ 8,997$

Disbursements

Payroll & Benefits / Contractors (1,626)$ (301)$ (983)$ (214)$ (1,782)$ (4,905)$
Inventory (1,461) - - - - (1,461)
Manufacturing and Logistics (362) (181) (131) (37) (137) (847)
Gross to Net Disbursements (2,982) (1,572) (2,038) (1,727) (1,727) (10,047)
Marketing / Commercial Operations (7,661) (74) (5,941) (75) (75) (13,826)
Ordinary Course Professionals (300) (191) (191) (133) (133) (948)
Rent / Facilities / Equipment (25) (5) (5) (134) (4) (173)
Insurance - - - (76) - (76)
IT / Utilities (71) (30) (30) (24) (24) (179)
Regulatory and Compliance (236) (3) (3) (175) (5) (423)
Other G&A (192) (33) (33) (450) (25) (733)

Total Operating Disbursements (14,915)$ (2,391)$ (9,354)$ (3,045)$ (3,912)$ (33,617)$

Operating Cash Flow (14,174)$ (1,231)$ (7,631)$ 31$ (1,615)$ (24,621)$

Restructuring Costs

DIP Loan Interest and Fees (50)$ -$ -$ -$ (40)$ (90)$
Restructuring Professional Fees - - - (998) - (998)

Total Restructuring Costs (50)$ -$ -$ (998)$ (40)$ (1,088)$

Net Cash Flow (14,224)$ (1,231)$ (7,631)$ (967)$ (1,655)$ (25,708)$

Beginning Cash Balance 21,160$ 6,936$ 5,705$ 3,000$ 3,000$ 21,160$
Net Cash Flow (14,224) (1,231) (7,631) (967) (1,655) (25,708)
DIP Draw - - 4,926 967 1,655 7,548

Ending Cash Balance (maintain $3.0m min) 6,936$ 5,705$ 3,000$ 3,000$ 3,000$ 3,000$

DIP Loan Balance
Opening DIP Balance -$ 350$ 350$ 5,276$ 6,243$ -$
DIP Draw 350 - 4,926 967 1,655 7,898

Ending DIP Loan Balance 350$ 350$ 5,276$ 6,243$ 7,898$ 7,898$

DIP Loan Availability 35,000$ 35,000$ 30,074$ 29,107$ 27,452$ 27,452$

1 of 1
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 B-1 

Exhibit B 

 

Form of Notice of Borrowing 

 

_______________, 2018 

 

___________________ 

___________________ 

___________________ 

___________________ 

___________________ 

 

 

 RE: Notice of Borrowing under Debtor in Possession Credit and Security Agreement  

Ladies and Gentlemen: 

 

This Notice of Borrowing is delivered to you pursuant to Section 2.2(c) of the Debtor in 

Possession Credit and Security Agreement dated __________, 2018 (the “DIP Loan Agreement”), by and 

among Orexigen Therapeutics, Inc., a Delaware corporation (the “Borrower”), Wilmington Trust, 

National Association, as the DIP Administrative Agent, and each of the DIP Lenders from time to time 

party thereto (as may be amended from time to time, the “DIP Loan Agreement”).   

 

Unless otherwise defined herein, capitalized terms used herein shall have the meanings given to 

such terms in the DIP Loan Agreement.   

The Borrower hereby requests a New Money Loan as follows: 

Loan Amount Requested:  

Requested Funding Date (which 

shall be a Business Day):  

Wiring Instructions: 

$___________ 

 

___________, 2018 

___________  

 

 

 

 

 

 

The Borrower hereby certifies that (i) on the date of, and after giving effect to, the New Money 

Loan requested hereby, no Default or DIP Event of Default has occurred and is continuing; (ii) on the 

date of, and after giving effect to, the New Money Loan requested hereby, all of the representations and 

warranties of the Borrower contained in Article 3 of the DIP Loan Agreement are true and correct;                    

(iii) the proceeds of the New Money Loan requested hereby will be used in accordance with the approved 

Budget, the terms of the DIP Loan Agreement and each Chapter 11 Order that has been entered as of the 

date hereof; and (iv) all conditions applicable to the making of this New Money Loan set forth in Article 

7 of the DIP Loan Agreement have been satisfied.   

 

IN WITNESS WHEREOF, Borrower has caused this Notice of Borrowing to be executed and 

delivered as of the date first written above.   

 

   OREXIGEN THERAPEUTICS, INC. 

 

   By:_________________   

   Name:  

   Title:    
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Exhibit C 

 

Letter Agreement with Orexigen Therapeutics Ireland Limited 

 

[ATTACHED] 
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OREXIGEN THERAPEUTICS, INC. 

3344 North Torrey Pines Court 

Suite 200 

La Jolla, CA 92037 

 

 

March 12, 2018 

 

 

Orexigen Therapeutics Ireland Limited 

2nd Floor 

Palmerston House, 

Fenian Street 

Dublin 2 

Ireland  

 

Re:  Asset Dispositions by Orexigen Therapeutics Ireland Limited (“Orexigen Ireland”) 

 

Ladies and Gentlemen: 

 
Reference is hereby made to that certain Debtor in Possession Credit and Security Agreement, 

dated March 12, 2018 (the “DIP Loan Agreement”), between Orexigen Therapeutics, Inc. (as the 

“Borrower”), and the DIP Administrative Agent and DIP Lenders named therein. Capitalized terms used 

and not otherwise defined in this letter (the “Letter Agreement”) shall have the meanings assigned to 

such terms in the DIP Loan Agreement, a copy of which has been provided to Orexigen Ireland (together 

with the Borrower, the “Parties” to this Letter Agreement)   

Pursuant to Section 2.14(a) of the DIP Loan Agreement, the Borrower has agreed to certain 

mandatory repayment terms upon any disposition of assets by Orexigen Ireland, for the benefit of the DIP 

Administrative Agent and the DIP Lenders. 

In light of the foregoing, the Parties hereby agree as follows: 

1. Orexigen Ireland shall not sell assets outside the ordinary course of business unless such 

sale is approved by the Required DIP Lenders in their sole discretion. 

2. Promptly upon, but in no event more than two (2) Business Days after receipt by 

Orexigen Ireland of net cash proceeds from any disposition of assets of Orexigen Ireland, 

Orexigen Ireland shall apply 100% of the net cash proceeds so received to repay 

intercompany debt owing from Orexigen Ireland to the Borrower (such funds the “Loan 

Repayment Funds”).  

3. Any sale of assets outside the ordinary course of business by Orexigen Ireland shall be 

for cash, except as may be approved, in writing, by the Required DIP Lenders. Any such 

sale shall be subject to, and any document respecting such sale shall include a provision 

requiring the application of the Loan Repayment Funds as set forth in paragraph 1 above 

and Section 2.14(a) of the DIP Loan Agreement. 

4. Promptly upon receipt by the Borrower of the Loan Repayment Funds, but in no event 

more than two (2) business days thereafter, the Borrower shall prepay the DIP 

Obligations in an amount equal to 100% of the Loan Repayment Funds. 
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5. The DIP Administrative Agent, for the benefit of the DIP Lenders, is a third-party 

beneficiary of this Letter Agreement. 

6. This Letter Agreement shall be effective as of the Closing Date (as defined in the DIP 

Loan Agreement). 

7. No term or provision of the DIP Loan Agreement is amended, waived, modified or 

supplemented by this Letter Agreement, and each term and provision of the DIP Loan 

Agreement remains in full force and effect. 

8. This Letter Agreement shall be governed by, and shall be construed and enforced in 

accordance with the laws of the state of New York, without regard to conflicts of law 

principles. 

9. This Letter Agreement may be executed and delivered in multiple counterparts, each of 

which, when so executed and delivered, shall be an original, but such counterparts shall 

together constitute but one and the same instrument and agreement. A facsimile or 

Portable Document Format copy of a signature shall have the same force and effect as an 

original signature. 

10. EACH PARTY HERETO HEREBY CONSENTS AND AGREES THAT THE 

BANKRUPTCY COURT SHALL HAVE EXCLUSIVE JURISDICTION (OR IF THE 

BANKRUPTCY COURT DOES NOT HAVE OR DOES NOT EXERCISE 

JURISDICTION, ANY FEDERAL OR STATE COURT OF COMPETENT 

JURISDICTION LOCATED IN THE BOROUGH OF MANHATTAN IN THE STATE 

OF NEW YORK) TO HEAR AND DETERMINE ANY CLAIMS OR DISPUTES 

BETWEEN OR AMONG ANY PARTIES HERETO PERTAINING TO THE 

AGREEMENT OR ANY OF THE OTHER DIP LOAN DOCUMENTS OR TO ANY 

MATTER ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF 

THE OTHER DIP LOAN DOCUMENTS; PROVIDED THAT EACH PARTY 

ACKNOWLEDGES THAT ANY APPEALS FROM THE BANKRUPTCY COURT 

MAY HAVE TO BE HEARD BY A COURT OTHER THAN THE BANKRUPTCY 

COURT; PROVIDED, FURTHER, THAT NOTHING IN THE AGREEMENT SHALL 

BE DEEMED OR OPERATE TO PRECLUDE THE DIP ADMINISTRATIVE AGENT 

OR ANY DIP LENDER FROM BRINGING SUIT OR TAKING OTHER LEGAL 

ACTION IN ANY OTHER JURISDICTION TO REALIZE ON THE DIP 

COLLATERAL OR ANY OTHER SECURITY FOR THE OBLIGATIONS, OR TO 

ENFORCE A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE DIP 

ADMINISTRATIVE AGENT OR ANY DIP LENDER.  EACH PARTY HERETO 

EXPRESSLY SUBMITS AND CONSENTS IN ADVANCE TO SUCH 

JURISDICTION IN ANY ACTION OR SUIT COMMENCED IN ANY SUCH COURT, 

AND EACH PARTY HEREBY WAIVES ANY OBJECTION THAT SUCH PARTY 

MAY HAVE BASED UPON LACK OF PERSONAL JURISDICTION, IMPROPER 

VENUE OR FORUM NON CONVENIENS, AND HEREBY CONSENTS TO THE 

GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED 

APPROPRIATE BY SUCH COURT. 
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Please sign a counterpart of this Letter Agreement in the place indicated below,

whereupon this Letter  Agreement shall become a binding agreement.
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OREXIGEN  THERAPEUTICS  IRELAND  LIMITED

Title:
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Exhibit D 

KEIP/KERP Term Sheet 

[ATTACHED] 
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KEY EMPLOYEE INCENTIVE PLAN TERM SHEET 

 

KEIP Objective The Orexigen Therapeutics, Inc. Key Employee Incentive Plan 

(the “KEIP”) is designed to provide incentive payments to 

certain employees (“Participating Employees”) of Orexigen 

Therapeutics, Inc. (the “Company”) to encourage the 

achievement of certain performance targets, and to maximize the 

value of the estate. 

 

This program, which will cover the Q1-Q4 Fiscal Year 2018 

period, is to replace the Company’s pre-petition Q1-Q2 

Retention Plan for Participating Employees, as well as replace 

the normal 2018 annual bonus, any severance arrangements and 

long-term incentives. 

 

Participating Employees The Participating Employees are: 

 Michael Narachi, Chief Executive Officer 

 Thomas Cannell, Chief Operating Officer 

 Peter Flynn, Head of Global Development 

 Monica Forbes, Acting Chief Financial Officer 

 Thomas Lynch, Chief Administrative Officer 

 Stephen Moglia, Chief Accounting Officer 
 

Incentives Payments Operational Incentives 

 

Operational Incentive payments will be measured based on 

operating disbursements from the cumulative budget through the 

completion of the bankruptcy process. Only the Acting Chief 

Financial Officer and the Chief Accounting Officer 

(“Participating Finance Employees”) are eligible for the 

Operational Incentives. 

 

Asset Sale Incentives 

 

Asset Sale Incentives will be paid in connection with the sale of 

the Company’s assets if such sale takes place during Fiscal Year 

2018. Such incentives may be offset based on the following: 

transaction value, asset sale/distribution of proceeds, stalking 

horse bid price (if applicable), milestones related to the 

Company’s liquidation, the recovery rate of creditors, and wind 

down cash flows.  

 

For the Participating Finance Employees, the Operational 

Incentive will be deducted from the Asset Sale Incentive. 
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Structure of Payment  Operational Incentives 

 

Participating Finance Employees will receive a one-time payout 

equal to three-months of their base salary if operating 

disbursements during the bankruptcy process are no more 

than 115% of the cumulative budget through the completion of 

the bankruptcy process.  

 

Asset Sale Incentives 

 

The Asset Sale Incentives will be based on a percentage of the 

proceeds from the asset sale (whether in one or a series of asset 

sales and fully-paid up license) (the “Asset Sale Proceeds”) as 

outlined below. Collectively, the Participating Employees will 

receive an allocated portion of an aggregate payout equal to a 

percentage of Asset Sale Proceeds (the “Incentive Payout”).  

Allocation of the Incentive Payout to individual Participating 

Employees will be determined by the Company’s Compensation 

Committee; provided, however, if the Asset Sale Proceeds do not 

exceed $80 million, the Chief Executive Officer is not eligible to 

participate in the Incentive Payout, and such Incentive Payout 

shall be reallocated among the other Participating Employees, as 

determined by the Compensation Committee. 

 

In the event of the involuntary termination of employment of a 

Participating Employee by the Company for cause or voluntary 

termination of employment by a Participating Employee for any 

reason, the amount of the Incentive Payout allocated for such 

departing Participating Employee may be reallocated among the 

other Participating Employees, as determined by the 

Compensation Committee of the company.  

 

Asset Sale Incentives are uncapped to motivate achievement of 

maximum sale value. 
 

Asset Sale Proceeds Incentive 

Payout  

$0 - $40m 0% 

$40 - $80m 1% 

$80m - $120m 1.5% 

$120m - $165m 2.0% 

$165m and higher 2.5% 

 

In the event of an asset sale funded in part or in whole by a 

“credit bid”, the Asset Sale Proceeds will include the portion of 

the sale proceeds covered by such “credit bid”. 
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Effect of Termination of 

Employment 

Upon the involuntary termination of employment of a 

Participating Employee by the Company for cause or voluntary 

termination of employment by an Participating Employee for any 

reason, the right to any amounts under the KEIP that may be 

owed to such Participating Employee will be forfeited on the 

date of such employment termination and such Participating 

Employee will have no further rights under the KEIP.  

 

Upon the involuntary termination of employment of a 

Participating Employee without cause, the Participating 

Employee will be paid pro-rata based on actual performance 

during the measurement period and for death and disability. If an 

asset sale is to occur within 12 weeks of the Participating 

Employee’s involuntary termination without cause, the 

Participating Employee is eligible to receive what they should 

have received if still employed at the time of the asset sale. 

 

Performance 

Measurement 

Period 

Operational Incentive: 

 

Operational Incentive payments will be measured based on 

operating disbursements from the cumulative budget through the 

completion of the bankruptcy process. 

 

Asset Sale Incentive: 

 

Covers asset sale for Fiscal Year 2018 Q1 through Q4 period. 

 

Payout Period Operational Incentive is paid out upon the end of the bankruptcy 

process.  Asset Sale Incentive is paid out on close of the asset 

sale. 
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KEY EMPLOYEE RETENTION PLAN TERM SHEET 

 

KERP Objective The Orexigen Therapeutics, Inc. Key Employee Retention Plan 

(the “KERP”) is designed to retain key employees (“Non-

Insiders”) of Orexigen Therapeutics, Inc. (the “Company”) in their 

current roles over the near term while providing them with 

financial stability. 

 

Currently, the Company’s pre-petition Q1-Q2 incentive plan will 

be cancelled, which would leave Non-Insiders with a base salary 

as their only means of compensation. This program, which covers 

the Q1-Q4 Fiscal Year 2018 period, is designed to bring the Non-

Insiders’ compensation closer to market by providing guaranteed 

pay contingent upon remaining employed through the vesting 

period.  

 

Participating Employees Participating employees will include approximately 66 Non-

Insiders employed by the Company, as determined by the Chief 

Executive Officer of the Company.  
 

Timing of Payments Payments will be available to Non-Insiders from the 

implementation of the KERP until the Company sells its assets or 

emerges from bankruptcy (the “Vesting Period”). 

Payments The collective funds reserved for the KERP will not exceed 

$3,115,000 (“Collective Funds”).    

 

Non-Insiders will be able to obtain an amount equal to three-

months of the Non-Insider’s base salary.    

 

In the event of the involuntary termination of employment of a 

Non-Insider by the Company for cause or voluntary termination of 

employment by a Non-Insider for any reason, the amount of the 

Collective Funds allocated for such departing Non-Insider may be 

allocated to another Non-Insider(s), as determined by the Chief 

Executive Officer of the Company.  

 

Structure of Payment  The amount of payment received by each of the Non-Insiders will 

be based solely on their employment with the Company. No other 

performance metrics will be included. 

Effect of Termination of 

Employment 

Award will be forfeited if a Non-Insider resigns voluntarily or is 

terminated for cause. 

 

Awards would be 100% paid for involuntary termination without 

cause during the Vesting Period. 

 

Case 18-10518    Doc 4-1    Filed 03/12/18    Page 156 of 167



 

 E-1 

 

Exhibit E 

 

ADMINISTRATIVE QUESTIONNAIRE 

 
  Deal Name: Orexigen Therapeutics, Inc.  

Agent 

Address: 

Wilmington Trust, N.A Return To: Loan Agency Middle Admin 

 50 South Sixth Street Phone: 612-217-5649 

 Suite 1290 Fax: 612-217-5651 

 Minneapolis, MN 55402 E-mail: LoanAgency@WilmingtonTrust.com  

 

LENDER INFORMATION: 
Legal Name of Lender:  

Legal Address:  

Fund Manager:  

  

  

 

 

ADMINISTRATIVE/OPERATIONS/NOTICES CONTACTS: 
 Primary Contact Secondary Contact 

Name:   

Company:   

Title:   

Address:   

   

   

   

Phone:   

Fax:   

E-Mail Address:   

 

 

CREDIT CONTACTS: 
 Primary Contact Secondary Contact 

Name:   

Company:   

Title:   

Address:   

   

   

   

Phone:   
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Fax:   

E-Mail Address:   

 

INTRALINKS CONTACTS: 
Name:  

Phone:  

E-mail Address:  

  

Name:  

Phone:  

E-mail Address:  

  

Name:  

Phone:  

E-mail Address:  

 

DOMESTIC WIRE INSTRUCTIONS: 
Currency:  

Bank Name:  

Swift/Routing No.:  

Account Name:  

Account No.:  

FCC Account Name:  

FCC Account No.:  

Attention:  

 

FOREIGN WIRE INSTRUCTIONS: 
Currency:  

Bank Name:  

Swift/Routing No.:  

Account Name:  

Account No.:  

FCC Account Name:  

FCC Account No.:  

Attention:  

Reference:  

 

 

Currency:  

Bank Name:  

Swift/Routing No.:  

Account Name:  

Account No.:  

FCC Account Name:  

FCC Account No.:  
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Attention:  

Reference:  

 

 

Currency:  

Bank Name:  

Swift/Routing No.:  

Account Name:  

Account No.:  

FCC Account Name:  

FCC Account No.:  

Attention:  

Reference:  

 

 

TAX FORM PROVIDED: 
 

W-9   

W-8BEN  

W-8IMY  

W-8ECI  

W-8EXP  

Other   
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Exhibit F 

 

FORM OF ASSIGNMENT AND ACCEPTANCE 

 

 This Assignment and Acceptance (“Assignment and Acceptance”) is dated as of the Effective 

Date set forth below and is entered into by and between [Insert name of Assignor] (the “Assignor”) and 

[Insert name of Assignee] (the “Assignee”).  Capitalized terms used but not defined herein shall have the 

meanings given to them in the Credit Agreement identified below, receipt of a copy of which is hereby 

acknowledged by the Assignee.  The Standard Terms and Conditions set forth in Annex 1 attached hereto 

(the “Standard Terms and Conditions”) are hereby agreed to and incorporated herein by reference and 

made a part of this Assignment and Acceptance as if set forth herein in full. 

 For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the Assignee, 

and the Assignee hereby irrevocably purchases and assumes from the Assignor, subject to and in 

accordance with the Standard Terms and Conditions and the Credit Agreement, as of the Effective Date 

inserted by the Administrative Agent as contemplated below (i) all of the Assignor's rights and 

obligations as a Lender under the Credit Agreement and any other documents or instruments delivered 

pursuant thereto to the extent related to the amount and percentage interest identified below of all of such 

outstanding rights and obligations of the Assignor under the respective facilities identified below and (ii) 

to the extent permitted to be assigned under applicable law, all claims, suits, causes of action and any 

other right of the Assignor (in its capacity as a Lender) against any Person, whether known or unknown, 

arising under or in connection with the Credit Agreement, any other documents or instruments delivered 

pursuant thereto or the loan transactions governed thereby or in any way based on or related to any of the 

foregoing, including, but not limited to, contract claims, tort claims, malpractice claims, statutory claims 

and all other claims at law or in equity related to the rights and obligations sold and assigned pursuant to 

clause (i) above (the rights and obligations sold and assigned pursuant to clauses (i) and (ii) above being 

referred to herein collectively as, the “Assigned Interest”).  Such sale and assignment is without recourse 

to the Assignor and, except as expressly provided in this Assignment and Acceptance, without 

representation or warranty by the Assignor. 

1. Assignor: ______________________________ 

2. Assignee: ______________________________ [and is an Affiliate of [identify Lender]] 

3. Borrower: Orexigen Therapeutics, Inc., a Delaware corporation (the “Borrower”) 

4. DIP Administrative Agent: Wilmington Trust, National Association, as the DIP Administrative 

Agent (the “Administrative Agent”) 

5. Credit Agreement: The Debtor In Possession Credit Agreement dated as of March 12, 2018 

(as amended, restated, amended and restated, supplemented or otherwise modified from time-to-time, the 

“Credit Agreement”) among the Borrower, the DIP Lenders from time to time party thereto and the DIP 

Administrative Agent. 
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6. Assigned Interest: 

 

 

 

 

Assignor[s]
1
 

 

 

 

Assignee[s]
2
 

Aggregate 

New Money 

Loan 

Commitment

s 

for all 

Lenders
3
 

 

 

 

 

 

Aggregate  

Amount of 

DIP Loans 

for all 

Lenders 

Amount of 

New Money 

Loan  

Commitmen

ts 

Assigned
4
 

 

 

 

 

 

 

Amount of 

DIP Loans 

Assigned 

Applicable 

Percentage 

of 

Aggregate New 

Money Loan 

Commitments/ 

DIP Loans 

Assigned
5
 

  $________

____ 

 $______  _________% 

  $________

____ 

 $______  _________% 

 

 

[7. Trade Date: __________________]
6
 

Effective Date: __________________, 20__
7
 

                                                      
1 List each Assignor, as appropriate. 

2 List each Assignee, as appropriate. 

3 Amounts in this column and in the column immediately to the right to be adjusted by the counterparties to take into account any payments or 

prepayments made between the Trade Date and the Effective Date. 

4 Amounts in this column and in the column immediately to the right to be adjusted by the counterparties to take into account any payments or 

prepayments made between the Trade Date and the Effective Date.  

5 Set forth, to at least 9 decimals, as a percentage of the New Money Loan Commitments/DIP Loans of all DIP Lenders thereunder. 

6 To be completed if the Assignor and the Assignee intend that the minimum assignment amount is to be determined as of the Trade Date. 

7 To be inserted by the Administrative Agent and which shall be the Effective Date of recordation of transfer in the Register therefor. 
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The terms set forth in this Assignment and Acceptance are hereby agreed to: 

ASSIGNOR 

 

[NAME OF ASSIGNOR] 

 

By:        

Name:        

Title:        

 

 

ASSIGNEE 

 

[NAME OF ASSIGNEE] 

 

By:        

Name:        

Title:        

[Consented to and]
8
 Accepted: 

WILMINGTON TRUST, NATIONAL ASSOCIATION, 

as DIP Administrative Agent 

 

 

By:        

Name:        

Title:        

                                                      
8 To be added when the consent of the DIP Administrative Agent is required by the terms of the Credit Agreement. 
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ANNEX 1 TO ASSIGNMENT AND ACCEPTANCE 

STANDARD TERMS AND CONDITIONS FOR 

ASSIGNMENT AND ACCEPTANCE 

 

1. Representations and Warranties. 

1.1. Assignor.  The Assignor (a) represents and warrants that (i) it is the legal and beneficial owner of 

the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, encumbrance or other adverse 

claim and (iii) it has full power and authority, and has taken all action necessary, to execute and deliver 

this Assignment and Acceptance and to consummate the transactions contemplated hereby; and                            

(b) assumes no responsibility with respect to (i) any statements, warranties or representations made in or 

in connection with the Credit Agreement or any other DIP Loan Document, (ii) the execution, legality, 

validity, enforceability, genuineness, sufficiency or value of the DP Loan Documents or any collateral 

thereunder, (iii) the financial condition of the Borrower, any of its Subsidiaries or Affiliates or any other 

Person obligated in respect of any DIP Loan Document or (iv) the performance or observance by the 

Borrower, any of its Subsidiaries or Affiliates or any other Person of any of their respective obligations 

under any DIP Loan Document. 

1.2. Assignee.  The Assignee (a) represents and warrants that (i) it has full power and authority, and 

has taken all action necessary, to execute and deliver this Assignment and Acceptance and to consummate 

the transactions contemplated hereby and to become a DIP Lender under the Credit Agreement, (ii) it 

meets all requirements of an Eligible Lender and Eligible Subscriber (or its designated affiliate (including 

funds under common management)) under the Credit Agreement (subject to receipt of such consents as 

may be required under the Credit Agreement), (iii) from and after the Effective Date, it shall be bound by 

the provisions of the Credit Agreement as a DIP Lender thereunder and, to the extent of the Assigned 

Interest, shall have the obligations of a DIP Lender thereunder, (iv) it has received a copy of the Credit 

Agreement, together with copies of the most recent financial statements delivered pursuant to the Credit 

Agreement, as applicable, and such other documents and information as it has deemed appropriate to 

make its own credit analysis and decision to enter into this Assignment and Acceptance and to purchase 

the Assigned Interest on the basis of which it has made such analysis and decision independently and 

without reliance on the DIP Administrative Agent or any DIP Lender, and (v) if it is a Foreign Lender, 

attached hereto is any documentation required to be delivered by it pursuant to the terms of the Credit 

Agreement, duly completed and executed by the Assignee; and (b) agrees that (i) it will, independently 

and without reliance on the DIP Administrative Agent, the Assignor or any other DIP Lender, and based 

on such documents and information as it shall deem appropriate at the time, continue to make its own 

credit decisions in taking or not taking action under the DIP Loan Documents, and (ii) it will perform in 

accordance with their terms all of the obligations which by the terms of the DIP Loan Documents are 

required to be performed by it as a DIP Lender. 

2. Payments.  From and after the Effective Date, the DIP Administrative Agent shall make all 

payments in respect of [the][each] Assigned Interest (including payments of principal, interest, fees and 

other amounts) to [the][the relevant] Assignor for amounts which have accrued up to but excluding the 

Effective Date and to [the][the relevant] Assignee for amounts which have accrued from and after the 

Effective Date. 

3. General Provisions.  This Assignment and Acceptance shall be binding upon, and inure to the 

benefit of, the parties hereto and their respective successors and assigns.  This Assignment and 

Acceptance may be executed in any number of counterparts, which together shall constitute one 

instrument.  Delivery of an executed counterpart of a signature page of this Assignment and Acceptance 

by telecopy shall be effective as delivery of a manually executed counterpart of this Assignment and 

Acceptance.  This Assignment and Acceptance shall be governed by, and construed in accordance with, 

the laws of the State of New York. 
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EXHIBIT G-1 

[FORM OF]  

U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

 

Reference is hereby made to the Debtor in Possession Credit and Security Agreement 

dated __________, 2018 (the “Credit Agreement”), by and among Orexigen Therapeutics, Inc., a 

Delaware corporation (the “Borrower”), Wilmington Trust, National Association, as the DIP 

Administrative Agent, and each of the DIP Lenders from time to time party thereto.   

 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 

hereby certifies that (i) it is the sole record and beneficial owner of the DIP Loan(s) (as well as any DIP 

Lender Note(s) evidencing such DIP Loan(s)) in respect of which it is providing this certificate, (ii) it is 

not a bank within the meaning of Section 881(c)(3)(A) of the Internal Revenue Code of 1986, (iii) it is not 

a ten percent shareholder of the Borrower within the meaning of Section 871(h)(3)(B) of the Internal 

Revenue Code of 1986 and (iv) it is not a controlled foreign corporation related to the Borrower as 

described in Section 881(c)(3)(C) of the Internal Revenue Code of 1986. 

 

The undersigned has furnished the Administrative Agent and the Borrower with a 

certificate of its non-U.S. Person status on IRS Form W-8BEN or IRS Form W-8BEN-E (as applicable).  

By executing this certificate, the undersigned agrees that (1) if the information provided on this certificate 

changes, the undersigned shall promptly so inform the Borrower and the Administrative Agent, and                           

(2) the undersigned shall have at all times furnished the Borrower and the Administrative Agent with a 

properly completed and currently effective certificate in either the calendar year in which each payment is 

to be made to the undersigned, or in either of the two calendar years preceding such payments.  

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 

shall have the meanings given to them in the Credit Agreement. 

 

 

[NAME OF DIP LENDER] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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G-2-1 

EXHIBIT G-2 

[FORM OF] 

U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Debtor in Possession Credit and Security Agreement 

dated __________, 2018 (the “Credit Agreement”), by and among Orexigen Therapeutics, Inc., a 

Delaware corporation (the “Borrower”), Wilmington Trust, National Association, as the DIP 

Administrative Agent, and each of the DIP Lenders from time to time party thereto.   

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 

hereby certifies that (i) it is the sole record owner of the participation in respect of which it is providing 

this certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such 

participation, (iii) with respect such participation, neither the undersigned nor any of its direct or indirect 

partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 

course of its trade or business within the meaning of Section 881(c)(3)(A) of the Internal Revenue Code 

of 1986, (iv) none of its direct or indirect partners/members is a ten percent shareholder of the Borrower 

within the meaning of Section 871(h)(3)(B) of the Internal Revenue Code of 1986 and (v) none of its 

direct or indirect partners/members is a controlled foreign corporation related to the Borrower as 

described in Section 881(c)(3)(C) of the Internal Revenue Code of 1986.  

The undersigned has furnished its participating DIP Lender with IRS Form W-8IMY 

accompanied by one of the following forms from each of its partners/members that is claiming the 

portfolio interest exemption: (i) an IRS Form W-8BEN or IRS Form W-8BEN-E (as applicable) or (ii) an 

IRS Form W-8IMY accompanied by an IRS Form W-8BEN or IRS Form W-8BEN-E (as applicable) 

from each of such partner's/member's beneficial owners that is claiming the portfolio interest exemption.  

By executing this certificate, the undersigned agrees that (1) if the information provided on this certificate 

changes, the undersigned shall promptly so inform such DIP Lender and (2) the undersigned shall have at 

all times furnished such DIP Lender with a properly completed and currently effective certificate in either 

the calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 

years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 

shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By: 

Name:  

 Title:   

Date: ________ __, 20[  ] 

Case 18-10518    Doc 4-1    Filed 03/12/18    Page 165 of 167



 

 G-3-1 

EXHIBIT G-3 

[FORM OF]  

U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

 

Reference is hereby made to the Debtor in Possession Credit and Security Agreement 

dated __________, 2018 (the “Credit Agreement”), by and among Orexigen Therapeutics, Inc., a 

Delaware corporation (the “Borrower”), Wilmington Trust, National Association, as the DIP 

Administrative Agent, and each of the DIP Lenders from time to time party thereto.   

 

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 

hereby certifies that (i) it is the sole record and beneficial owner of the participation in respect of which it 

is providing this certificate, (ii) it is not a bank within the meaning of Section 881(c)(3)(A) of the Internal 

Revenue Code of 1986, (iii) it is not a ten percent shareholder of the Borrower within the meaning of 

Section 871(h)(3)(B) of the Internal Revenue Code of 1986, and (iv) it is not a controlled foreign 

corporation related to the Borrower as described in Section 881(c)(3)(C) of the Internal Revenue Code of 

1986. 

 

The undersigned has furnished its participating  DIP Lender with a certificate of its non-

U.S. Person status on IRS Form W-8BEN or IRS Form W-8BEN-E (as applicable).  By executing this 

certificate, the undersigned agrees that (1) if the information provided on this certificate changes, the 

undersigned shall promptly so inform such DIP Lender in writing, and (2) the undersigned shall have at 

all times furnished such DIP Lender with a properly completed and currently effective certificate in either 

the calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 

years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 

shall have the meanings given to them in the Credit Agreement. 

 

 

[NAME OF PARTICIPANT] 

By:  

 Name:   

 Title:   

Date: ________ __, 20[  ] 
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G-4-1 

EXHIBIT G-4 

[FORM OF] 

U.S. TAX COMPLIANCE CERTIFICATE 

(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Debtor in Possession Credit and Security Agreement 

dated __________, 2018 (the “Credit Agreement”), by and among Orexigen Therapeutics, Inc., a 

Delaware corporation (the “Borrower”), Wilmington Trust, National Association, as the DIP 

Administrative Agent, and each of the DIP Lenders from time to time party thereto.    

Pursuant to the provisions of Section 2.17 of the Credit Agreement, the undersigned 

hereby certifies that (i) it is the sole record owner of the DIP Loan(s) (as well as any DIP Lender Note(s) 

evidencing such DIP Loan(s)) in respect of which it is providing this certificate, (ii) its direct or indirect 

partners/members are the sole beneficial owners of such DIP Loan(s) (as well as any DIP Lender Note(s) 

evidencing such DIP Loan(s)), (iii) with respect to the extension of credit pursuant to this Credit 

Agreement or any other DIP Loan Document, neither the undersigned nor any of its direct or indirect 

partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary 

course of its trade or business within the meaning of Section 881(c)(3)(A) of the Internal Revenue Code 

of 1986, (iv) none of its direct or indirect partners/members is a ten percent shareholder of the Borrower 

within the meaning of Section 871(h)(3)(B) of the Internal Revenue Code of 1986 and (v) none of its 

direct or indirect partners/members is a controlled foreign corporation related to the Borrower as 

described in Section 881(c)(3)(C) of the Internal Revenue Code of 1986. 

The undersigned has furnished the DIP Administrative Agent and the Borrower with IRS 

Form W-8IMY accompanied by one of the following forms from each of its partners/members that is 

claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or IRS Form W-8BEN-E (as 

applicable) or (ii) an IRS Form W-8IMY accompanied by an IRS Form W-8BEN or IRS Form W-8BEN-

E (as applicable) from each of such partner's/member's beneficial owners that is claiming the portfolio 

interest exemption.  By executing this certificate, the undersigned agrees that (1) if the information 

provided on this certificate changes, the undersigned shall promptly so inform the Borrower and the DIP 

Administrative Agent, and (2) the undersigned shall have at all times furnished the Borrower and the DIP 

Administrative Agent with a properly completed and currently effective certificate in either the calendar 

year in which each payment is to be made to the undersigned, or in either of the two calendar years 

preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 

shall have the meanings given to them in the Credit Agreement. 

[NAME OF DIP LENDER] 

By: 

Name:  

 Title:   

Date: ________ __, 20[  ] 
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