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Docket #0051 Date Filed: 7/31/2018

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

PENSON WORLDWIDE, et al.,1
Debtors.

Case No. 13-10061 (LSS)
(Jointly Administered)

PENSON TECHNOLOGIES LLC, (successor in
interest to SAI HOLDINGS, INC. and PENSON
FINANCIAL SERVICES, INC.),
Plaintiff,
-against-

Adv. Pro. No. 16-51522 (LSS)
Filing Date: July 31, 2018

SCHONFELD GROUP HOLDINGS LLC,
Defendant.

DECLARATION OF ANDREW FISHMAN IN SUPPORT OF
DEFENDANT SCHONFELD GROUP HOLDINGS LLC’S
MOTION FOR SUMMARY JUDGMENT
Andrew Fishman, pursuant to 28 U.S.C. § 1746, hereby declares as follows:
1.

I am the President of defendant Schonfeld Group Holdings LLC (“Schonfeld”)

and, as such, am duly authorized to make this declaration (the “Declaration”) in support of
Schonfeld’s motion for summary judgment. I am fully familiar with the facts set forth herein
and submit this Declaration based on my personal knowledge. All of the documents attached to
this Declaration were maintained by me or under my oversight in the ordinary course of my

1

The Debtors in these jointly administered cases, along with the last four digits of each
Debtor’s federal tax identification number, are: Penson Worldwide, Inc. (6356); SAI Holdings,
Inc. (3657); Penson Financial Services, Inc. (3990); Penson Financial Futures, Inc. (6207); and
Penson Futures (6207). The Debtors’ mailing address is 5960 W. Parker Rd. #278-198, Plano,
Texas 75093.

¨1¤?1310061200303000000000051
]4##
SR«

Case 16-51522-LSS

Doc 51

Filed 07/31/18

Page 2 of 7

duties as Schonfeld’s President. Moreover, the facts set forth in the contemporaneously-filed
Memorandum of Law are predicated upon the documents attached hereto. Those facts are
incorporated herein by reference and adopted by me in their entirety.
2.

Attached hereto as Exhibit A (pages A1-A6) is a true and accurate copy of a

November 20, 2006 Unconditional Guaranty Agreement (the “Guaranty”) executed by
Schonfeld. The Guaranty was signed by Steven B. Schonfeld, as Schonfeld’s Chief Executive
Officer, whose signature I recognize on the document. A copy of the Guaranty has been
maintained by Schonfeld in the ordinary course of business since the document was executed.
3.

Attached hereto as Exhibit B (pages A7-A67) is a true and accurate copy of a

November 20, 2006 Asset Purchase Agreement (the “APA”) by and between Penson’s
predecessor-in-interest SAI Holdings, Inc. (“SAI”) and Schonfeld’s affiliate Schonfeld
Securities, LLC. Mr. Schonfeld, whose signature I recognize on the document, signed the APA
on Schonfeld Securities, LLC’s behalf. A copy of the APA has been maintained by Schonfeld
in the ordinary course of business since the document was executed.

During a binding

arbitration before the Financial Industry Regulatory Authority (the “FINRA Arbitration”)
between Penson and Schonfeld’s subsidiary, Opus Trading Fund LLC (“Opus”), Penson caused
the APA to be introduced into evidence as Exhibit P-1.
4.

Attached hereto as Exhibit C (A68-A120) is a true and accurate copy of a

November 20, 2006 Fully Disclosed Clearing Agreement by and between Penson’s predecessorin-interest Penson Financial Services, Inc. (“PFSI”) and Opus (the “Clearing Agreement”).
Mr. Schonfeld, whose signature I recognize on the document, signed the Clearing Agreement on
Schonfeld’s behalf. A copy of the Clearing Agreement has been maintained by Schonfeld in the
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ordinary course of business since the document was executed. During the FINRA Arbitration,
Penson caused the Clearing Agreement to be introduced into evidence as Exhibit P-2.
5.

Attached hereto as Exhibit D (pages A121-A138) is a true and accurate copy of

the November 20, 2006 Termination Compensation Payment Agreement by and between, inter
alia, Opus and PFSI. Mr. Schonfeld, whose signature I recognize on the document, signed the
Termination Compensation Payment Agreement on Schonfeld’s behalf.

A copy of the

Termination Compensation Payment Agreement has been maintained by Schonfeld in the
ordinary course of business since the document was executed. During the FINRA Arbitration,
Penson caused the Termination Compensation Payment Agreement to be introduced into
evidence as Exhibit P-8.
6.

Attached hereto as Exhibit E (pages A139-A151) is a true and accurate copy of

the December 28, 2007 Portfolio Margining Account Side Agreement (the “PMA”). The PMA
was executed by Robert J. Winn, the Managing Partner of Amity Advisors LLC, which in turn
is the Managing Member of Opus. I recognize Mr. Winn’s signature on the PMA, which has
been maintained by Schonfeld in the ordinary course of business since the document was
executed.

During the FINRA Arbitration, Penson caused the PMA to be introduced into

evidence as Exhibit P-4.
7.

Attached hereto as Exhibit F (pages A152-A154) is a true and accurate copy of

Opus’ January 26, 2012 letter terminating the PMA (the “Opus Termination Letter”). I
signed the Opus Termination Letter, a copy of which Schonfeld has maintained in its files in the
ordinary course of business since it was sent. During the FINRA Arbitration, Penson caused the
Opus Termination Letter to be introduced into evidence as Exhibit P-18.
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Attached hereto as Exhibit G (pages A155-A157) is a true and accurate copy of

Penson’s January 30, 2012 response to the Opus Termination Letter. Schonfeld has maintained
a copy of Penson’s January 30, 2012 letter in the ordinary course of business since it was
received. During the FINRA Arbitration, Penson caused its January 30, 2012 letter to be
introduced into evidence as Exhibit P-19.
9.

Attached hereto as Exhibit H (pages A158-A165) is a true and accurate copy of

a May 21, 2012 Term Sheet by and between, inter alia, Peak6 Investments L.P., Broadridge
Financial Solutions, Inc., and PFSI. The document was produced by Penson during discovery
in connection with the FINRA Arbitration and admitted into evidence during the FINRA
Arbitration as Exhibit R-26.
10.

Attached hereto as Exhibit I (pages A166-A167) is a true and accurate copy of

the October 26, 2012 Uniform Request for Withdrawal from Broker-Dealer Registration. The
document was produced by Penson during discovery in connection with the FINRA Arbitration
and admitted into evidence during the FINRA Arbitration as Exhibit R-28.
11.

Attached hereto as Exhibit J (pages A168-A182) is a true and accurate copy of

Schonfeld’s Proof of Claim, which was filed on February 13, 2013 as Claim Number 15 in
Penson’s bankruptcy proceeding.
12.

Attached hereto as Exhibit K (pages A183-A284) is a true and accurate copy of

the July 31, 2013 order confirming that certain Fifth Amended Joint Liquidation Plan of Penson
Worldwide, Inc. and its Affiliated Debtors (D.I. 781).
13.

Attached hereto as Exhibit L (pages A285-A294) is a true and accurate copy of

the January 27, 2014 Statement of Claim filed by Penson in connection with the FINRA
Arbitration.
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Attached hereto as Exhibit M (pages A295-A306) is a true and accurate copy of

the April 16, 2014 Answer and Affirmative Defenses filed by Opus in connection with the
FINRA Arbitration.
15.

Attached hereto as Exhibit N (pages A307-A353) is a true and accurate copy of

the Prehearing Memorandum filed by Penson on October 14, 2015 in connection with the
FINRA Arbitration.
16.

Attached hereto as Exhibit O (pages A354-A540) is a true and accurate copy of

the Pre-Hearing Memorandum filed by Opus on October 14, 2015 in connection with the
FINRA Arbitration.
17.

Attached hereto as Exhibit P (pages A541-A658) is a true and accurate copy of

the transcript of day 1 of the FINRA Arbitration, which took place on November 3, 2015.
18.

Attached hereto as Exhibit Q (pages A659-A772) is a true and accurate copy of

the transcript of day 2 of the FINRA Arbitration, which took place on November 4, 2015.
19.

Attached hereto as Exhibit R (pages A773-A838) is a true and accurate copy of

the transcript of day 3 of the FINRA Arbitration, which took place on November 5, 2015.
20.

Attached hereto as Exhibit S (pages A839-A970) is a true and accurate copy of

the transcript of day 4 of the FINRA Arbitration, which took place on December 16, 2015.
21.

Attached hereto as Exhibit T (pages A971-A1060) is a true and accurate copy of

the transcript of day 5 of the FINRA Arbitration, which took place on December 17, 2015.
22.

Attached hereto as Exhibit U (pages A1061-A1083) is a true and accurate copy

of the Post-Trial Memorandum filed by Penson on January 22, 2016 sin connection with the
FINRA Arbitration.
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Attached hereto as Exhibit V (pages A1084-A1106) is a true and accurate copy

of the Post-Trial Memorandum filed by Opus on January 22, 2016 in connection with the
FINRA Arbitration.
24.

Attached hereto as Exhibit W (pages A1107-A1114) is a true and accurate copy

of the February 26, 2016 Arbitration Award entered in full and final resolution of the FINRA
Arbitration (the “Arbitration Award”). The Award is publicly available at 2016 WL 890594
(FINRA).
25.

Attached hereto as Exhibit X (pages A1115-A1127) is a true and accurate copy

of the November 16, 2016 Complaint and Objection filed by Penson in its bankruptcy case (D.I.
1381), which initiated the instant adversary proceeding.
26.

Attached hereto as Exhibit Y (pages A1128-A1132) is a true and accurate copy

of the Judgment of the Supreme Court of the State of New York, dated February 23, 2018 (the
“Judgment”), entered in that certain action entitled Opus Trading Fund LLC v. Penson
Technologies LLC, Index No. 650738/2017.

The Judgment was electronically filed in

connection with that action as Doc. No. 38 and was also filed and docketed in the New York
County Clerk’s Office on February 23, 2018, at 3:03 P.M.
27.

Opus caused the Award to be paid in full and therefore the Judgment was marked

satisfied immediately upon its entry. Attached hereto as Exhibit Z (pages A1133-A1135) is a
true and accurate copy of the results of a judgment search conducted on WestLaw, confirming
that the Judgment was marked satisfied in full by the New York County Clerk’s Office.
28.

Attached hereto as Exhibit AA (pages A1136-A1181) is a true and accurate

copy of the unreported decision In re: IH 1, Inc. Miller v. Kirkland & Ellis LLP, 2016 WL
6394296 (Bankr. D. Del. Sept. 28, 2016).
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I declare under penalty of perjury that the foregoing is true and correct.
Executed on: July 31, 2018
Andrew Fishman
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EXHIBIT A
Unconditional Guaranty Agreement (dated November 20, 2006)
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UNCONDITIONAL GUARANTY AGREEMENT
This Guaranty Agreement (this "Guaranty'') is made as of the 20th day of November,
2006, by Schonfeld Group Holdings LLC, a Delaware limited liability company ("Guarantor"),
in favor of each of SAl Holdings, Inc., a Texas corporation ("SAl"), and Penson Financial
Services, Inc., a North Carolina corporation ("PFSI" and together with SA1 1 the "Companies").
RECITALS:
( 1)
Schonfeld Securities, LLC, a New York limited liability company ("SSLLC"), an
affiliate of Guarantor, is entering into concurrently herewith, that certain Asset Purchase
Agreement, by and between SSLLC and SAl dated as oF even date herewith (as modified,
supplemented, or amended from time to time, tbe "Asset Purchase Agreement").

(2)
Schonfeld Tools, LLC, a Delaware limited liability company ("Tools"), an
affiliate of Guarantor, is entering into concurrently herewith, that certain Services Agreement, by
and between Tools and PFSJ, dated as of even date herewith (as modified., supplemented or
amended from time to time, the "Services Agreement").
(3)
Schon~EX, LLC, a New York limited liability company ("Schon~EX"), an
affiliate of Guarantor, is entering into concurrently herewith, that certain Execution Services
Agreement, by and between SchonwEX and PFSI, dated as of even date herewith (as modified,
supplemented or amended from time to time, the "Execution Agreement").
(4)
Those Introducing Brokers listed on Annex A to the Asset Purchase Agreement
are entering into concurrently herewith separate Clearing Agreements, by and between each such
Introducing Broker and PFSI, each dated as of even date herewith (each as modified,
supplemented or amended, a "Clearing Agreement'' and collectively, the "Clearing
A greemcnts").

(5)
Guarantor, as an affiliate and/or equity holder of each of SSLLC, Tools, SchonEX and certain of the Introducing Broker, will receive a substantial benefit from the execution of
the Services Agreement, the Execution Agreement and tbc Clearing Agreements and the closing
of the transactions contemplated by the Asset Purchase Agreement.
(6)
Unless the context indicates otherwise, any capitalized term used and not defined
in this Guaranty has the meaning given to such tenn in the Asset Purchase Agreement.
For good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, and as a material inducement to PFSI to enter into the Services Agreement, the
Execution Agreement and eacb of the Clearjng Agreements and to SAl to enter into and to close
the transactions contemplated by the Asset Purchase Agreement, Guarantor hereby absolutely,
unconditionally and irrevocably guarantees; (i) to PFSl, the full and complete payment and
performance of the obligations of cm:h of Tools and Schon-EX under the Services Agreement
and the Execution Agreement, and the full and complete performance by the Introducing Brokers
of the obligations of the Introducing Brokers set fo11h in Sections l(e), ll(b), 17 and 20(d) of the
Clearing Agreements; and (ii) to SAJ, the full and complete payment and performance of the
obligations of SSLLC under the Asset Purchase Agreement (all of such agreements collectively
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referred to herein as the "Transaction Documents"), however and whenever incurred or
evidenced, whether primary, secondary, d.lrect, indirect, absolute, contingent, due or to become
due, now existing or hereafter contracted or acquired, and all modifications, extensions and
renewals of each of them as described below in this Guaranty, and specifically excluding, for
purposes of clarification, any trading losses incurred by the Introducing Brokers under the
Clearing Agreements (collectively called the ''Guaranteed Obligations")_, upon the following
tenns and conditions:

AGREEMENT:
1. Guaranty of Payment and Perfonnance.
Guarantor hereby absolutely,
unconditionally and irrevocably guarantees to the Companies the full, complete and timely
payment and/or pcrfomlancc, as the case may be, of all ofthe Guaranteed Obligations. This
Guaranty is a continuing and unconditional guaranty ofpayment and/or perfonnance, as the
case may be, and not of collection. This Guaranty shall continue to be effective or be
reinstated, as the case may be, if at any time any payment or performance of the Guaranteed
Obligations is rescinded, avoided or for any other reason invalidates any previous
satisfaction of such obligations of SSLLC, Tools, the Introducing Brokers or Scbon-EX and
such payment or performance shall remain unsatisfied as though such obligation had never
been satisfied. Except to the extent the provisions of this Guaranty give the Companies
additional rights, this Guaranty shall not be deemed to supersede or replace any other
guaranties given to the Companies by Guarantor.
2. Primary Liability of Guarantor.
(a)
This Guaranty is an absolute, irrevocable and unconditional guaranty of
payment and/or performance, as the case may be. Guarantor shall be liable for the
payment and/or perfonnance of the Guaranteed Obligations, as set forth in this Guaranty,
as a primary obligor. This Guaranty shall be effective as a waiver of, and Guarantor
hereby expressly waives, any and all rights to which Guarantor may otherwise have been
entitled under any suretyship laws in effect from time to time.
(b)
In the event of a default by any or all of SSLLC, Tools, the Introducing
Brokers and/or Schon-EX in payment or perfonnanee of the Guaranteed Obligations, or
any part thereof, when such payment or performance becomes due, either by its terms or
as the result of the exercise of any power to accelerate, Guarantor shall, on demand and
without presentment, protest, notice of protest, further notice of nonpayment or of
dishonor or of default or nonperfonnance, or notice of acceleration or of intent to
accelerate, or any other notice whatsoever, without any notice having been given to
Guarantor previous to such demand of the acceptance by the Companies of this Guaranty,
and without any notice having been given to Guarantor previous to such demand, all such
notices being hereby waived by Guarantor, perform or observe the agreement, covenant,
tenn or condition, as the case may be, and it shall not be necessary for the Companies, or
either of them, in order to enforce such payment or performance by Guarantor, first to
institute suit or pursue or exhaust any rights or remedies against SSLLC. Tools, the
Introducing Brokers and/or Scl1onrEX or others liable for such payment or perfommncc,
or to enforce any rights against any security that shall ever have been given to secure

2
A3

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 4 of 246

such payment or perfonnance, or to join SSLLC, Tools, the Introducing Brokers and/or
Schon-EX or any others liable for the payment or perfom1ancc of the Guaranteed
Obligations or any part thereof in any action to enforce this Guaranty, or to resort to any
other means of obtaining payment or perfonnance of the Guaranteed Obligations.
3. Waiver and Acknowledgments. Guarantor hereby waives and releases the
following rights, demands and defenses Guarantor may have with respect to the Companies,
or either of them, and collection and/or performance, as the case may be, of the Guaranteed
Obligations: (i) promptness and diligence in collection/enforcement of any of the
Guaranteed Obligations from any of SSLLC, Tools, the Introducing Brokers and/or SchonEX or any other person liable thereon, and in foreclosure of any security interest and sale of
any property serving as collateral for the Guaranteed Obligations, (ii) any law or statute that
requires that the Companies may make demand upon, asset1 claims against, or collect from
SSLLC. Tools, the Introducing Brokers and/or Schon-EX or any other persons or entities
prior to making demand upon, collecting from or taking action against Guarantor with
respect to the Guaranteed Obligations, (iii) any law or statute that rcquire.s that SSLLC,
Tools, the Introducing Brokers and/or Schon-EX or any other person be joined in, notified
of or made part of any action against Guarantor, (iv) notice of extensions, modifications,
renewals, or novations of the Guaranteed Obligations, or any new transactions or other
relationships between SSLLC, Tools, the Introducing Brokers and/or Schon-EX, the
Companies and/or any guarantor and of changes in the financial condition of, ownership of,
or business structure of SSLLC, Tools, the Introducing Brokers and/or Schon-EX or any
other guarantor, (v) presentment, protest, notice of dishonor, notice of default, demand for
payment, notice of intention to accelerate maturity, notice of acceleration of maturity, notice
of sale, and all other notices of any kind whatsoever to which Guarantor may be entitled,
(vi) the right to assert against the Companies any defense (legal or equitable), set-off,
counterclaim, or claim that Guarantor may have at any time against SSLLC, Tools, the
Introducing Brokers and/or Schon-EX or any other party liable to the Companies, (vii) all
defenses relating to invalidity, insufficiency, uncnforceability, enforcement, release or
impairment of the Transaction Documents, or any of them, or of any other guaranties held
by the Companies, (viii) any right to which Guarantor is or may become entitled to be
subrogated to the Companies' rights against SSLLC, Tools, the Introducing Brokers and/or
Schon-EX or any other person or to seek contribution, reimbursement, indemnification,
payment or the like, of participations in any claim, right or remedy ofthc Companies against
SSLLC, Tools, the Introducing Brokers and/or Schon-EX or any other person or any
security which the Companies' or their respective affiliates now have or hereafter acquire,
until such time as the Guaranteed Obligations have been fully and finally satisfied beyond
the expiration of any applicable preference period, and (ix) any claim or defense that
acceleration of maturity of the Guaranteed Obligations is stayed against Guarantor because
of the stay of assertion or of acceleration of claims against any other person or entity for any
reason including the bankruptcy or insolvency of that person or entity. Guarantor
acknowledges and represents that Guarantor has relied upon Guarantor's own due diligence
in making an independent appraisal of SSLLC, Tools, the Introducing Brokers and/or
Schon-EX and their respective businesses and affairs and financial condition; Guarantor will
not continue to be responsible for making an independent appraisal of such matters; and
Guarantor has not relied upon the Companies for any information regarding SSLLC, Tools,
the Introducing Brokers and/or Schon-EX or any other person.
3
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4. Financial Condition of Guarantor. Guarantor hereby represents, warrants and
covenants to the Companies that on the date hereof and until the full and final payment and
performance of all of the Guaranteed Obligations: (a) the fair saleable value of Guarantor's
assets exceeds its liabilities, Guarantor is meeting its current liabilities as they mature, and
Guarantor is and shall remain solvent, (b) all financial statements of Guarantor previously
provided to the Companies are true and correct and accurately reflect the financial condition
of Guarantor as of the date each such statement purports to reflect, (c) since the date of such
financial statements, there has not occurred any material adverse change in the financial
condition of Guarautor, (d) there are not now pending any court or administrative
proceedings or undischarged judgments against Guarantor, no federal or state tax liens have
been filed or, to Guarantor's knowledge, threatened against Guarantor, and Guarantor is not
in default or claimed default under any material agreement, (e) Guarantor shall deliver to the
Companies such infonnation in Guarantor's possession as the Companies may reasonably
request from time to time regarding Guarantor's tinancial condition and such information
shall be true and correct, (f) Guarantor shall undertake no action prior to the full and final
payment and perfonnance of all of the Guaranteed Obligations that could reasonably be
expected to materially and adversely affect its ability to satisfy any of its obligations
hereunder, and (g) Guarantor shaH cause SSLLC, Tools, the Introducing Brokers and/or
Schon-EX to perfonn and make payment of any of the Guaranteed Obligations, each as they
shall come due.
5. Intentionally Omitted.
6. Successors and Assigns. This Guaranty is for the benefit of the Companies and
their respective successors and assigns, and in the event of an assignment of the Guaranteed
Obligations, or any part thereof, the rights and benefits hereunder, to the extent applicable to
the Guaranteed Obligations so assigned, may be transferred with such Guaranteed
Obligations. Guarantor waives notice of any transfer or assignment of the Guaranteed
Obligations, or any part thereof, and agrees that failure to give notice will not affect the
obligations of Guarantor hereunder.
7. Binding Effect. This Guaranty is binding not only on Guarantor, but also on
Guarantor's successors and permitted assigns.
8. Governing Law; Forum. THE PROVISIONS OF SECTION 1 I .04 OF THE
ASSET PURCHASE AGREEMENT SHALL APPLY TO THIS AGREEMENT.
9. Tenn of Guaranty. This Guaranty shall continue in effect until all the Guaranteed
Obligations are fully and finally paid~ perfonned, flnd discharged, except that, and
notwithstanding any return of this Guaranty to Guarantor, this Guaranty shall continue in
effect with respect to any of the Guaranteed Obligations that survive a partial discharge of
the Guaranteed Obligations.
10.
Further Assurances. Guarantor will promptly execute and deliver to the
Companies upon the Companies' request all such other and further documents, agreements,
and instruments in compliance with or accomplishment of the agreements of Guarantor
under this Guaranty as the Companies may reasonably request from time to time. Any
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expenses incurred by Guarantor pursuant to this Section l 0 shall be allocated evenly among
the Guarantor and the Companies.
ll.
No Fiduciary RelationshiQ. The relationship betwt:en the Companies and
Guarantor, under this Guaranty, is solely that of a guarantor and a beneficiary of a guaranty.
The Companies have no fiduciary or other special relationship with or duty to Guarantor
under this Guaranty, and none is created hereby.
12.
Amendment. This Guaranty may be amended only by a writing signed by
Guarantor and by each ofPFSI and SAL
13.
Time of Essence. Time shall be of the essence in this Guaranty with
respect to all of Guarantor's obligations hereunder.

14.
Entire Agreement. This Guaranty, the Services Agreement, the Execution
Agreement, the Clearing Agreements, the Asset Purchase Agreement and the agreements,
armexcs and schedules referenced therein or attached thereto embody the entire agreement
between the Companies and Guarantor with respect to the guaranty by Guarantor of the
Guaranteed Obligations. This Guaranty supersedes all prior agreements and w1dcrstandings,
if any, with respect to the guaranty by Guarantor of the Guaranteed Obligations. No
condition or conditions precedent to the effectiveness ofthis Guaranty exist. This Guaranty
shall be effective upon execution by Guarantor and delivery to the Companies.
lN WITNESS WHEREOF, Guarantor has duly t:xecuted this Uncondition:1l
Guaranty Agreement as of the date first written above.
GUARANTOR:
SCHONFELD GROUP HOLDINGS LLC

5
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EXHIBIT B
Asset Purchase Agreement (dated November 20, 2006)
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Execution Copy

ASSET PURCHASE AGREEMENT
by and between
SAl HOLDINGS, INC.

and
SCHONFELD SECURITIES, LLC
dated as of November 20, 2006
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ASSET PURCHASE AGREEMENT
THIS ASSET PURCHASE AGREEMENT is entered into as of November 20, 2006 by
and between SAl HOLDINGS, INC., a Texas corporation ("Buyer"), and SCHONFELD
SECURITIES, LLC, a New York limited liability company (the "Company").
RECITALS
WHEREAS, the Company desires to sell and Buyer desires to purchase the Assets (but
not the Retained Assets) of the Company on the terms and conditions set forth in this Agreement;
and
WHEREAS, the Company and Buyer desire to have the transactions contemplated hereby
deemed to constitute a sale of a business and acknowledge the benefits of having such
transactions deemed to be a sale of a business; and
WHEREAS, the Company and Buyer each acknowledge that the sale of ~~··lJ~®.s~s
contemplated hereby is dependent upon Buyer operating the business without further
competition from the Company and certain Affiliates of the Company for an extended period
after the Conversion Date with respect to each Introducing Broker.
NOW, THEREFORE, in consideration of the mutual covenants and obligations contained
herein, the parties hereto, intending to be legally bound, hereby agree as follows:

ARTICLE l
DEFINITIONS
Section 1.01. Certain Defined Terms. As used in this Agreement, except as expressly
provided herein or as the context otherwise requires:
"Accounts Receivable" means (i) all trade accounts receivable and other rights to
payment from customers of the Company and the full benefit of all security for such accounts or
ti.ghts to payment, including all trade accounts receivable representing amounts receivable in
respect of services rendered to customers of the Company, (ii) all other accounts or notes
receivable of the Company and the full benefit of all security for such accounts or notes and (iii)
any claim, remedy or other right related to any of the foregoing.
"Affiliate" means, with respect to any Person, (i) a Person that controls, is controlled by,
or is under common control with such Person (it being understood that a Person shall be deemed
to "control" another Person, for purposes of this definition, if such Person directly or indirectly
has the power to direct or cause the direction of the management and policies of such other
Person, whether through holding beneficial ownership interests in such other Person, by Contract
or otherwise) and (ii) if such Person is a natural person, any spouse or lineal descendant of such
Person.
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"Agreement" means this Asset Purchase Agreement, including all recitals, Annexes,
Exhibits and Schedules relating hereto, as may be amended from time to time.
"Ancillary Agreements" means the Registration Rights Agreement, the Services
Agreement, the Stockholder Agreement, the Execution Services Agreement, the Bill of Sale,
Assib'llment and Assumption Agreement, the Tennination/Compensation Payment Agreement,
the Payment Guaranty Agreement and the Unconditional Guaranty Agreement, each entered into
simultaneously herewith.
"Books and Records" means all books of account and other financial records, files,
documents, instruments, books and records relating principally to the Company, including the
books and records required under Rules l?a-3 and l?a-4 of the Exchange Act and other
applicable Law.
"Business Day" means any day which is not a Saturday, a Sunday or any other day on
which the New York Stock Exchange is authorized or required by law to close.
"Buyer Indemnified Parties" means Buyer and each of its Affiliates, and their respective
officers, directors, employees, agents and representatives.
"Buyer Material Adverse Effect" means an effect that is materially adverse on the ability
of Buyer to perform its obligations under or consummate the transactions contemplated by this
Agreement.
"Clearing Agreements" means any fully disclosed or omnibus clearing arrangements,
any joint back office arrangements, or any other similar arrangements entered into by and
between the Introducing Brokers and PFS I simultaneously herewith that will be binding and
effective automatically upon the applicable Conversion Date.
"Code" means the U.S. Internal Revenue Code of 1986, as amended.
"Company Indemnified ParJj§~" means the Company, the Manager and each of their
respective Affiliates, officers and directors.
"Company Members" means Schonfeld Group Holdings, LLC, the record and beneficial
owner of all of the issued and outstanding Class A equity interests of the Company, and the
record and beneficial owners of all of the remaining issued and outstanding ~oting equity
interests ofthe Company.
"Competitive Business" means the business of being a broker-dealer that provides
clearing, carrying and financing services to correspondents; provided, however, that the business
of conduit securities lending shall not be considered a "Competitive Business."
"Confidentiality Agreement" means that certain Non-Disclosure Agreement between
PWI and the Company dated as of March 21, 2005.
"Contract" means any agreement, lease, sublease, occupancy agreement, license,
evidence of indebtedness, mortgage, indenture, inslmment, security agreement, security interest,
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guaranty, deed of trust or other contract obligation or commitment (whether written or oral), each
as amended.
"Conversion Date" means, for each Introducing Broker, the date upon which all of such
Introducing Broker's then current customers and proprietary accounts are converted to PFSI's
clearing software and beta testing has been completed.
·
"Debt" means obligations in respect of (i) borrowed money, (ii) capitalized lease
obligations, (iii) obligations under interest rate agreements and currency agreements,
(iv) guaranties of any obligation of any third Person, (v) letters of credit and (vi) indemnities or
performance bonds.
"Environmental. Health and Safety Liabilities" means any cost, damages, expense,
Jiability, obligation or other responsibility arising from or under any environmental law or
occupational health and safety law.
"Exchange Act" means the Securities Exchange Act of 1934, as amended.
"GAAP" shall mean United States generally accepted accounting principles, as in effect
from time to time and applied consistently throughout the applicable periods.
"Indemnified Person" means the Person or Persons entitled to indemnification under
Article X.
"Indemnifying Person" means the Person or Persons obligated to provide indemnification
under Article X.
"Introducing Brokers" means each of the entities listed on Annex A, or individually, an
"Introducing Broker".
"IRS" means the United States Intemal Revenue Service.
"Knowledge" means (i) with regard to a natural person, the actual knowledge of such
individual as to a particular fact or matter and such knowledge of such fact or matter as a prudent
individual could be expected to discover or otherwise become aware of after reasonable inquiry
concerning the existence of such fact or matter and (ii) with regard to any other Person, the
actual knowledge of each individual who is serving as a director, officer with a ranking of vice
president or above, partner, executor or trustee of such Person (or in any similar capacity) as
determined in accordance with the preceding clause (i).
"Law" means any statute, law, constitutional provision, code, regulation, ordinance, rule,
ruling, judgment, decision, order, writ, injunction, decree, permit, concession, grant, franchise,
license, agreement, directive, binding guideline or policy or rule of common law, requirement of,
or other govcnunental restriction of or determination by any Governmental Entity or any
interpretation of any oft he foregoing by any Govenuncntal Entity.
"Liabilities" means all Debt, and other liabilities of a Person of any kind, character or
description, whether absolute or contingent, known or unknown, accrued or unaccrued, disputed
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or undisputed, liquidated or unliquidated, secured or unsecured, joint or several, vested or
unvested, executory, determined, determinable or otherwise, and whether or not the same is
required to be accrued on the financial statements of such Person.
"Lien" means any encumbrance, mortgage, lien, claim, pledge, right of first refusal,
charge or other security interest or similar limitation.
"Litigation" means any actions, suits, arbitrations, proceedings, hearings, investigations
or complaints of any kind of, in, or before any court or quasHudicial or administrative agency of
any federal, state, local or foreign jurisdiction or before any arbitrator.
"Loss" or "Losses" means any and all losses, Liabilities, costs, claims, damages,
penalties, interest and expenses (including reasonable attorneys' fees and expenses and
reasonable costs of investigation and litigation but excluding lost profits and consequential
damages).
"Manager Principals" means each of Andrew Fislunan, Kathy Licursi, Mark Peters,
Steven B. Schonfeld and William Vidro, each in his/her individual capacity.
"Material Adverse Effect" means a material adverse effect on the financial condition,
business, prospects, assets, liabilities or results of operations of the Company, Manager, Buyer or
PWI, as the case may be, individually or in the aggregate, but shall not include any effect arising
out of or resulting from (i) a change in general economic or financial conditions and/or (ii) a
change affecting the securities markets or the brokerage industries in the United States generally;
provided that any such change does not have a disproportionate effect on the Company,
Manager, Buyer or PWI, as the case may be.
"Measurement Period Trigger Date" means the first to occur of: (i) the Threshold
Conversion Date to the extent that the Company notifies Buyer of its election to have the
Threshold Conversion Date trigger the Anniversary Payment Date calculation for purposes of
Section 3.0l(b); (ii) the date that the Conversion Date with respect to the last Introducing Broker
occurs; and (iii) January 1, 2008.
"NASD" shall mean the NASD (f/kla the National Association of Securities Dealers,
Inc.).
"Non-Competition Agreements" means those certain non-competition and nonsolicitation agreements entered into by and between Buyer and the Manager Principals
simultaneously herewith.
"OEE Agreement Approval" shall mean fmal approval, if required, by the New York
Stock Exchange of the Omnibus Equity Execution Agreement between PFSI and Schon-Ex, LLC
(the "OEE Agreement").
"Payment Guaranty Agreement" means that certain Unconditionai Guaranty Agreement
made as of even date herewith by the Company, the Manager and Steven B. Schonfeld, in his
individual capacity, in favor of PFSI.
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"Permitted Liens" means (i) Liens for Taxes not yet due and payable, (ii) mechanics',
materialman's, carriers', workers', repairers', landlords' and similar Liens arising or incurred in
the ordinary course of business, (iii) zoning~ entitlement, building and other land use regulations
that are not violated by current occupancy or use and (iv) customary covenants, conditions,
restrictions, easements and similar restrictions of record affecting title that do not impair cunent
occupancy or use.
"Person" means an individual, corporation, partnership, trust, limited liability company,

a branch of any legal entity, unincorporated organization, joint stock company, joint venture,
association, other entity or Govenunental Entity.
"PFSI" means Penson Financial Services, Inc., a North Carolina corporation.
"Post-Transfer Period" means any taxable period or portion thereof begiMing after the
applicable Conversion Date. If a taxable period begins on or before trut ;ij).pli(;a.\lc Conversion
Date, and ends after the applicable Conversion Date, then the portion of the taxable period that
begins on the day following the applicable Conversion Date shall constitute a Post-Transfer
Period.
"Pre-Transfer Period" means any taxable period or portion thereof that is not a PostTransfer Period.
"PWl" means Penson Worldwide, Inc., a Delaware corporation.
"Records" means information that is inscribed on a tangible medium or that is stored in
an electronic or other medium and is retrievable in perceivable form.
"SEC" means the United States Securities and Exchange Commission.
"Securities Act" means the Securities Act of 1933, as amended.
"SRO" means any domestic or foreign securities broker-dealer self-regulatory
organization.
"Subsidiary" means, with respect to any Person, any other Person (i) of which such
Person (either alone or through or together with one or more of such first Person's other
Subsidiaries) owns or has rights to acquire, directly or indirectly, more than fifty percent (50%)
of the stock or other equity interests the holders of which are generally entitled to vote for the
election of the board of directors or other governing body of such other Person or (ii) any other
Person over which such Person directly or indirectly has the power to direct or cause the
direction of the management and policies of such other Person, whether through holding
beneficial ownership interests in such other Person, by Contract or otherwise.
"Tax" or "Taxes" means all federal, state, local, or foreign net or gross income, gross
receipts, net proceeds, sales, use, ad valorem, value added, franchise, withholding, payroll,
employment, excise, property, deed, stamp, alternative or add-on minimum, environmental,
profits, windfall profits, transaction, license, lease, service, service use, occupation, severance,
energy, unemployment, social security, worker's compensation, capital, premium, or other taxes,
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assessments, customs, duties, fees, levies, or other governmental charges of any nature whatever,
whether disputed or not, together with any interest, penalties, additions to tax, or additional
amounts with respect thereto.
"Tax Return, means a report, return or other information (including any amendments)
required to be supplied to a Taxing Authority with respect to Taxes.
"Taxing Authority" means any governmental agency, board, bureau, body, department,
or authority of any United States federal, state, or local jurisdiction or any foreign jurisdiction,
having jurisdiction with respect to any Tax.
"Termination/Compensation Payment Agreement" means that certain agreement entered
into as of even date herewith by and among Opus Trading Fund LLC, Quantitative Trading
Strategies, LLC and PFSI.
"Threshold Conversion Date" means the date upon which each of (i) the Introducing
Brokers accounting for 95.0% of the aggregate average monthly share volume (or share volume
equivalents) of all of the Introducing Brokers (measured on a historical basis for the five month
period ending May 31 , 2006) arc converted to PFSI's clearing software, beta testing has been
completed and all of the customers of such Introducing Broker that have not objected to such
conversion have been converted.
"Unconditional Guaranty Agreement" means that certain Unconditional Guaranty
Agreement made as of even date herewith by the Manager in favor of Buyer and PFSI.
Other Defined Tenns.
Section 1.02.
given thereto in the Sections set forth below:

The following terms have the meanings

Term
4.23(d)
4.07(a)
4.07(a)
3.01(b)
3.0l(b)
3.0l(e)
2.01
3.019(b)
3.02(c)
4.20(a)

1940 Act
2005 Audited Financial Statements
2006 Audited Financial Statements
Actua} Net Income
Anniversary Payment Date
Annual Determination
Assets
Average ANI Amount
Bank Consent
Benefit Plans
Bill of Sale, Assignment
and Assumption Agreement
Business
Business Employees
Buyer
Closing
Closing Date

7.0l(g)
2.01
6.ll(a)
Preamble
3.04
3.04
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Preamble
4.11
4.23(e)
9.04
10.06(b)
10.06(b)
4.20(a)
4.07(a)
4.04
6.02
3.01(b)
3.01(b)
3.0l(c)
3.0l(a)
4.23(f)
6.02
4.19
3.01 (b)
3.01(b)
3.0l(b)
4.20(h)
3.01
3.01
4.23(d)
2.02
2.04
4.07(a)
9.01(a)
3.0l(b)

Company
Company Penn its
Company Policies and Procedures
Contest
Defense Counsel
Defense Notice
ERISA
Financial Statements
Governmental Entity
Guaranty Agreement
IBS Division
IBS Sale Transaction
Independent Auditors
Initial Consideration
Investment Advisers Act
Manager
Material Contract
Measurement Period
New Customers
Payment Cap Amount
Plans
Purchase Price
PWI Stock
Regulatory Agreement
Retained Assets
Retained Liabilities
Segregated Financial Statements
Tax h1demnitee
Threshold Amount

Section 1.03. Construction. Unless otherwise expressly provided herein or unless the
context of tllis Agreement clearly requires otherwise, (a) words using the singular or plural
number also include the plural or singular number, respectively, (b) the use of any gender herein
shall be deemed to include the other genders, (c) references herein to "Preamble," "Recitals,"
"Schedules," "Articles," "Sections," "subsections" and other sub_divisions without reference to a
document are to tl1e Preamble or specified Recitals, Schedules, Articles, Sections, subsections
and other subdivisions of this Agreement, (d) a reference to a subsection without further
reference to a Section is a reference to such subsection as contained in the same Section in which
the reference appears, and this rule shall also apply to other subdivisions within a s~cti.on or
subsection, (e) the words "herein," "hereof," "hereunder," "hereby" and other words of similar
import refer to this Agreement as a whole and not to any particular provision, (f) any reference to
a document shall, unless otherwise indicated, include the phrase "as amended, " and (g) the
words "include," "includes" and "including" are deemed to be followed by the phrase "without
limitation'~. All accounting terms used and not expressly defined herein shall have the meanings
given to them under GAAP.
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ARTICLE II
PURCHASE OF ASSETS
Section 2.01. Purchase and Sale of the .Assets . Subject to the tetms and conditions set
forth herein, at the Closing (or at the applicable Conversion Dale if otherwise expressly provided
·in this Section 2.01), the Company shall sell, convey, assign, transfer and deliver to Buyer, and
Buyer shall accept and purchase, free and clear of any Liens, all of the Company's right, title and
interest in and to all of the Company's properties, assets, powers and rights of any type, kind or
nature, whether tangible or intangible, and wherever located (other than the Retained Assets and
collectively, the "Assets") used in connection with, arising out of, or otherwise related to the
operation or conduct of the Company's clearing and joint back office operations (collectively, the
"Business") including, withoullimi~iQjl:, th~ folk>wing:
(a) the Clearing Agreements (for the purpose of clarity, il is understood that PFSl
has entered into Fully Disclosed Clearing Agreements and certain ancillary agreements in
connection therewith with each of the Introducing Brokers simultaneously herewith that will
become effective upon the applicable Conversion Date for each Introducing Broker whereupon
the existing Clearing Agreement between the Company and the applicable Introducing Broker
will terminate);
(b) on the Conversion Date with respect to each individual Introducing Broker, all
clearing deposits, cash, securities and other assets of such Introducing Broker held by the
Company and all rights of the Company for refunds and rights to offset in respect thereof arising
after such Introducing Broker's applicable Conversion Date;

(c) Intentionally Omitted;
(d) all Material Contracts listed on Schedule 2.0l(d);

(c) (i) all data and Records generated or used in co!Ulection with the operation of
the Business, inc1uding client and customer lists and Records, personnel records for the Business
Employees, (ii) referral sources, research and development reports and Records, financial and
accounting Records, creative materials, advertising materials, promotional materials, studies,
reports, correspondence and other similar documents and any other documents generated or used
in connection with the operation of the Business and/or (iii) the Records listed on Schedule
2.0He); and

(f) all claims of the Company against third parties relating to the Assets, whether
choate or inchoate, known or unknown, contingent or non-contingent, each as shall arise and
shall be based upon actions or inactions occurring afler the applicable Conversion Date, and all
such claims listed in Schedule 2,.QlL~
Notwithstanding the above, the transfer of the Assets pursuant to this Agreement shall nol
include the assumption of any Liability unless Buyer expressly assumes that Liability hereunder.
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Retained Assets.

Notwithstanding anything to the contrary contained in Section 2.01 or elsewhere in this
Agreement, all of the following assets of the Company (collectively, the "Retained Assets") are
not part of the sa]e and purchase contemplated hereunder, are excluded from the Assets and shall
remain the property of the Company after the Closing, including:
(a) all minute books, stock Records and corporate seals;

(b) all membership interests of the Company;
(c) aU Company data and Records not generated or used in connection with the
operation of the Business;
(d) those rights relating to deposits with regulators and other clearing firms, and
other deposits, prepaid expenses and claims for refunds and rights to offset in respect thereof;
(e) all insurance policies and rights thereunder;

(f) all Contracts, including Material Contracts, not listed in Schedule 2.0l(d);
(g) all personnel Records and other Records that the Company is required by law
to retain in its possession;

(h) all tools, furniture, office equipment, computer hardware, supplies, materials,
vehicles owned or leased by the Company, together with any express or implied warranty by the
manufacturers or sellers or lessors of any item or component part thereof and all maintenance
records and other documents relating thereto.
(i) all claims for refund of Taxes and other governmental charges of whatever
nature and all claims arising under the existing Clearing Agreements between the Company and
the Introducing Brokers prior to the applicable Conversion Date with respect to each individual
Introducing Broker;
(j) a11 rights in connection with and assets of the Company Plans; and
(k) all rights of the Company under this Agreement and the Ancillary
Agreements.
Section 2 .03 .
Approvals. Notwithstanding anything to the contrary contained
herein, (x) the Company shall not transfer any of the Assets to Buyer, (y) none of the Clearing
Agreements shall become effective, and (z) none of the existing agreements between the
Company and the Introducing Brokers shall terminate, unless and until all applicable regulatory
filings have been made, all applicable regulatory waiting periods have expired and/or the parties
have received all applicable approvals required for the transactions contemplated by this
Agreement as set forth on Schedule 2.03 and Schedule 5.03 .
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Section 2.04.
Retained Liabilities. The Retained Liabilities shall remain the sole
responsibility of and shall be retained, paid, performed and discharged solely by the Company.
''Retained Liabilities" shall mean every Liability of the Company, including:
(a) any Liability arising out of or relating to products or services of the Company
to the extent sold or performed prior to the applicable Conversion Date;
(b) any Liability under the existing Clearing Agreements between the Company
and the Introducing Brokers that arises after the applicable Conversion Date;
(c) any Liability for Taxes, including (i) any Taxes arising as a result of the
Company's operation of its business or ownership of the Assets prior to the applicable
Conversion Date, (ii) any Taxes that will arise as a result of the sale of the Assets pursuant to this
Agreement and (iii) any deferred Taxes of any nature;
(d) any Liability under any Contract not assumed by Buyer under Section 2.01,
including any Liability arising out of or relating to the Company's credit facilities or any security
interest related thereto;
(c) any Environmental, Health and Safety Liabilities arising out of or relating to
the operation of the Company's business or the Company's leasing, ownership or operation of
real property~

(f) any Liability under the Benefit Plans or relating to payroll, vacation, sick
leave, workers' compensation, unemployment benefits, pension benefits, employee stock option
or profit-sharing plans, health care plans or benefits or any other employee plans or benefits of
any kind for the Company's employees or former employees or both;
(g) any Liability under any employment, severance, retention or termination
a1:,1feement with any employee of the Company or any of its Affiliates;
(h) any Liability arising out of or relating to any employee grievance (expressly
excluding claims made by employees of the Company hired by Buyer or any of its Affiliates
with respect to grievances related to such employee's employment by Buyer);
(i) any Liability of the Company to any Company Member or Affiliate of the
Company;
(j) any Liability to indemnify, reimburse or advance amounts to any officer,
director, employee or agent of the Company;

(k) any Liability to distribute to any of the Companys Members or otherwise
apply all or any part of the consideration received hereunder;
(l) any Liability arising out of any proceeding pending as of the Closing Date (or
the applicable Conversion Date);
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(m) any Liability arising out of any proceeding commenced after the Closing Date
(or the applicable Conversion Date) and atising out of or relating to any occurrence or event
happening prior to the Closing Date (or the applicable Conversion Date);
(n) any Liability arising out of or resulting from the Company's compliance or
noncompliance with any Law or order of any Governmental Entity;
(o) any Liability relating to any Company Debt;
(p) any Liability of the Company under this Agreement or any other document
executed in cmmection with the transactions contemplated. hereunder; .and
(q) any Liability of the Company based upon the Company's acts or omissions
occurring after the Closing Date (or the applicable Conversion Date with respect to a Liability
related to an Introducing Broker and/or the Business).
Section 2.05. Activities Prior to Conversion of Individual Introducing Brokers. The
parties hereby agree and acknowledge that prior to the applicable Conversion Date for each
Introducing Broker, the Company shall continue to perform all obligations, provide all services,
collect all revenue, incur all liabilities, pay all expenses and otherwise perform the function of
the clearing broker pursuant to the terms and conditions of the existing clearing agreement
between the Company and such Introducing Broker.

ARTICLE III
CONSIDERATION
Section 3.01 .
purchas~ Price.
As consideration for the sale, transfer and
assignment of the Assets, PWI shall issue to the Company or the Manager, as designated by the
Company, the number of shares of PWI's common stock (the "PWI Stock") as set forth below
(collectively, the "Purchase Price"). Any issuance of PWl Stock shall be subject to any
applicable legal or regulatory approvals. In addition, the parties acknowledge and agree that
PWI shall under no circumstances issue PWI Stock to the Company and/or the Manager in
excess of nineteen and 99/100 percent (19.99%) of the issued and outstanding shares of capital
stock of PWI at the time of issuance. In the event that (x) PWI is unable to issue PWI Stock
when and as indicated below due to such legal or regulatory impediments (including, for
purposes of clarification, the 19.99% limitation set forth above), and/or (y) on the applicable
Anniversary Payment Date the PWI stock is not then actively traded on a national securities
exchange and the closing price therefor is not quoted in the Wall Street Journal or a successor
publication, then at such time Buyer shall make a cash payment to the Company or the Manager,
as designated by the Company, in a timely manner in lieu of such issuance of PWI Stock, in an
amount calculated pursuant to Section 3.01 (b) hereof.
(a)
On January 1, 2007, PWI will issue to the Company or the Manager, as
designated by the Company, 1,085,294 shares of PWI Stock (the "Initial Consideration").
Notwithstanding tbe foregoing obligation, in the event that on or before December 31, 2006, a
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Buyer Indemnified Party asserts in good faith a claim for indemnification against the Company
pursuant to and in accordance with the terms of Article X, upon written notice to the Company
given on or before December 31, 2006, Buyer shall have the right, but not the obligation, to
withhold from delivery of the Initial Consideration such number of shares of PWI Stock as shall
be reasonably necessary to satisfy the indemnification ciaim (based upon the then current value
of the PWI Stock and the amount of the indemnification claim) until (i) the indemnification
claim is resolved, or (ii) the Company shall post an alternative security that shall be reasonably
sufficient to satisfy the indemnification claim. In the event that Buyer elects to withhold shares
of PWI Stock pursuant to this Section 3.01(a) and the indemnification claim is ultimately
resolved in favor of the Company by final judgment of a court of competent jurisdiction, then in
such event in addition to the shares of PWI Stock to be de!iv:ered upon resolution of such
indemnification claim, Buyer shall also pay to the Company or the Manager, as designated by
the Company, in cash an amount equal to any decrease in the value of the shares of PWI Stock
that were withheld between January 1, 2007 and the date that such shares of PWI Stock are
delivered. Buyer's election to deliver all or part of the Initial Consideration shall not be deemed a
waiver of any other rights Buyer may have hereunder, including, without limitation, the right of a
Buyer Indemnified Party to assert a claim under Article X.
(b)
Within sixty (60) days after each Anniversary Payment Date (ninety (90) days if
the Anniversary Payment Date would otherwise occur in the month of December), PWI shall
issue to the Company or the Manager, as designated by the Company, that number of shares of
PWI Stock that in value equals, for the period of twelve (12) complete calendar months
immediately prior to such Anniversary Payment Date (each, a "Measurement Period"), nine (9)
times Actual Net Income times twenty percent (20%). An "Anniversary Payment Date" shall
occur on each of: (i) the earlier of (A) the first anniversary of the first day of the second calendar
month following the calendar month during which the last Conversion Date occurs, and (B) at
the Company's option, (x) the first anniversary of the first day of the calendar month following
the calendar month during which the Threshold Conversion Date occurs, or (y) January 1, 2008;
and (ii) the first, second and third anniversaries of the first Anniversary Payment Date as
determined pursuant to clause (i) above. The aggregate of all such payments to be made
pursuant to this Section 3.01{b) (exclusive of the lnitial Consideration for purposes of such
calculation) will at no time exceed the Payment Cap Amount.
For purposes of the calculations noted above:
"Actual Net Income" means net income, as calculated in accotdance with
the formula and model attached hereto as Schedule 3.01-1, as the same may be modified and
amended from time to time as appropriate and 3!:,7fecd to by the parties, from all revenue arising
under the Clearing Agreements, including, without limitation, net financing revenue, equity
clearing revenue, futures clearing revenue, option clearing revenue and other clearing revenue
(reduced by all costs associated with servicing the Introducing Brokers under the Clearing
Agreements). To the extent approved in writing by Buyer in advance (such approval not to be
unreasonably withheld or delayed), the Company shall receive credit for net income attributable
to any new customers, as further defined below (the "New Customers"). In addition to New
Customers with respect to which the Company receives Buyer's approval as provided above,
each of the following shall be considered New Customers and shaH not require Buyer's consent:
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(1)
The entities, groups and individuals set forth on
Schedule 3.01~2 hereto; provided, however, that for any of such
entities that are currently broker-dealers, Buyer's approval (not to
be unreasonably withheld or delayed) shall be required at any point
after the second (2nd) anniversary of the last Conversion Date
prior to such customers being deemed New Customers.

(2)
Any customers in which the Company or its
Affiliates, by reason of an acquisition, merger, consolidation,
investment, loan or similar vehicle, have an ownership or
economic interest, so long as such ownership or economic interest
either (x) entitles the Company or its Affiliates to at least twentyfour and 99/100 percent (24.99%) of such customer's business,
operating or trading profits or (y) requires the Company or its
Affiliates to fund, directly or indirectly, at least twenty-four and
99/100 percent (24.99%) of such customer's operating or trading
capital.
(3)
Any customer of the Company or its Affiliates who
as of the date hereof is included in the business of the Company or
its Affiliates, but changes or reorganizes its business form
(including, without limitation, customers that are not currently
broker-dealers, but subsequently become broker~dealers);
provided, however, that such change or reorganization is not
designed to controve1t any provision of this Agreement.
Notwithstanding anything to the contrary set forth above, the Company shall not
receive credit for net income for business sourced from customers of PFSI and its Affiliates or
their respective customers and Affiliates after the Closing Date.
"Payment Cap Amount" means:
(A)

with respect to the twelve (12) complete calendar month period
immediately prior to the second (2nd) Anniversary Payment Date,
forty percent (40%) of nine (9) times Actual Net Income;

(B)

with respect to the twelve (12) complete calendar month period
immediately prior to the third (3rd) Anniversary Payment Date,
sixty percent (60%) of nine (9) times Actual Net Income; and

(C)

with respect to the twelve (12) complete calendar month period
immediately prior to the fourth (4th) Anniversary Payment Date)
eighty percent (80%) of nine (9) times Actual Net Income;

provided, however, that the Payment Cap Amount limitation shall
only apply if, with respect to any such 12 complete calendar month period, Actual Net Income is
less than Nine- Million T'Wtl Hundred Twenty-Five Thousand Dollars ($9,225,000) (the
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"Threshold Amount"). If on the seventh (7th) rumiversary of the first day of the 12 complete
calendar month period immediately prior to the first Anniversary Payment Date, (x) any
payments due hereunder have been limited by the Payment Cap Amount and (y) Actual Net
Income during the seven (7) year period commencing on the first day of the 12 complete
calendar month period immediately prior to the first Atmiversary Payment Date is at least equal
to Ten Million Two Hundred Fifty Thousand Dollars ($1 0,250,000) measured on an average
basis over such seven year period (the "Average ANI Amount"), then PWI will issue to the
Company the number of shares ofPWI Stock in value (determined on the seventh anniversary of
the first day of the 12 complete calendar month period immediately prior to the first Anniversary
Payment Date) equal to the aggregate amount of any reductions caused by the implementation of
the Payment Cap Amount within sixty (60) days (or ninety (90) days in the event the
measurement period ends in December) after the end of such seven year period.
Notwithstanding anything to the contrary contained in the immediately preceding
paragraph, in the event that at any time prior to the fourth (4th) Anniversary Payment Date the
Company exercises its right to sell the institutional brokerage division of its business (the "IBS
Division") (whether by sale of assets, merger, consolidation or otherwise and whether in one
transaction or a series of related transactions) (the "IBS Sale Transaction") pursuant to the terms
of the Termination I Compensation Payment Agreement dated as of the date hereof among Opus
Trading Fund LLC, Quantitative Trading Strategies LLC and PFSI, then in such event: (i) for
purposes of calculating the application of the Payment Cap Amount from and after the closing of
the IBS Sale Transaction, the Threshold Amount shall be reduced to Nine Million Twenty-Seven
Thousand Dollars ($9,027,000); and (ii) for purposes of calculating Actual Net Income earned
during any Measurement Period that ends after the closing of the IDS Sale Transaction, Actual
Net Income shall include a pro rata amount of the average amount of Actual ·Net income·
attributed to the institutional brokerage division of the Company during each complete
Measurement Period ending prior to the closing of the JBS Sale Transaction. Thus, by way of
example and not limitation, in the event that: (i) the IBS Sale Transaction occurs on the last day
of the ninth month of the third Measurement Period (i.e., through 7 5% of the third Measurement
Period); and (ii) the IBS Division generated $500,000 of Actual Net Income during the first
Measurement Period and $1,000,000 of Actual Net Income during the second Measurement
Period (i.e., an average of $750,000 during the first and second Measurement Periods), then in
such event for purposes of calculating the Payment Cap Amount only, $187,500 would be added
to the calculation of Actual Net Income for the third Measurement Period (25% x $750,000 ==
$187,500).
Notwithstanding anything to the contrary contained in the paragraph preceding the
immediately preceding paragraph, in the event that the IBS Sale Transaction occurs at any time
before the seventh (7th) anniversary of the first day of the 12 complete calendar month period
immediately prior to the first Anniversary Payment Date and any payments due hereunder have
been limited by the Payment Cap Amount, then in such event the Average ANI Amount shall be
reduced to Ten Million Thirty Thouscmd Dollars ($10,030,000).
With respect to the value of PWI Stock to be issued to the Company or the McmAger, ~.§
designated by the Company, pursuant to this Section 3.01, such stock shall be valued on each
Anniversary Payment Date (including the seventh (7th) anniversary as set forth above with
respect to any Payment Cap Amount limitation adjustment), at the volume-weighted average
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closing price ofPWI Stock as quoted in the Wall Street Journal or a successor publication for the
twenty (20) Business Days immediately preceding the date that is ten (1 0) Business Days prior to
the applicable Anniversary Payment Date.
With respect to any issuance of PWI Stock to be made to the Company or the Manager,
as designated by the Company, pursuant to Section 3.01(b), Buyer may, in its sole discretion,
elect to pay cash in lieu of PWI Stock consideration, provided that the volume-weighted average
closing price ofPWI Stock as quoted in the Wall Street Journal or a successor publication for the
twenty (20) Business Days immediately preceding the date that is ten (1 0) Business Days prior to
the applicable Arutiversary Payment Date, is less than $15.30 per share (calculated on an as
adjusted basis).
In addition to any other rights that Buyer may have hereunder to satisfy all or part of the
Purchase Price in cash instead of by the issuance of PWI Stock, with respect to any issuance of
PWI Stock to be made to the Company or the Manager, as designated by the Company, with
respect to the third Anniversary Payment Date and the fourth Anniversary Payment Date
pursuant to Section 3.0l(b) (i.e., the fourth and fifth installments of the Purchase Price), Buyer
may, in its sole discretion, elect to pay cash in lieu of PWI Stock consideration, provided that (x)
Buyer notifies the Company in writing of such election not less than nine (9) months prior to the
applicable Anniversary Payment Date, and (y) the right to satisfy a portion of the Purchase Price
in cash instead of PWI Stock will only apply to all or part of an issuance of PWI Stock that
would result in the Company and the Manager owning in the aggregate more than five percent
(5%) of the issued and outstanding shares of capital stock of PWI at the time of issuance
(expressly excluding from such from such calculation PWI Stock acquired by the Company and
the Manager other than pursuant to this Agreement). Tims, for purposes of clarification, if on the
date of payment of the fourth or fifth installment of the Purchaser Price, the Company and the
Manager own less than five percent of the issued and outstanding shares of capital stock of PWI
but the number of shares of PWI Stock to be issued in satisfaction of such installment of the
Purchase Price would result in the Company and the Manager owning in the aggregate more than
five percent of the issued and outstanding shares of capital stock of PWI, assuming compliance
with the notice provision set forth above, the Company would have the right to substitute cash
for shares of PWI Stock, but only with respect to the number of shares of PWl Stock that would
cause the Company and the Manager to own in the aggregate more than five percent of the
issued and outstanding shares of capital stock of PWI at the time of issuance (expressly
excluding from such from such calculation PWI Stock acquired by the Company and the
Manager other than pursuant to this Agreement).
(c)
Within thirty (30) days after each Atmiversary Payment Date (fatty-five
(45) days if the Anniversary Payment Date would otherwise occur in the month of December),
PWI shall prepare a report setting forth the calculation of Actual Net Income for the applicable
Measurement Period (the "Annual Determination"), together with a statement of a member of the
Executive Committee or the Chief Financial Officer of PWI that the Annual Detennination was
prepared in accordance with this Agreement, and deliver to the Company such Annual
Determination, together with such supporting documentation as shall be reasonably necessary to
enable the Company to confirm the calculation of the Annual Determination.
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If the Company does not agree that the Annual Determination correctly states the Actual
Net Income for the applicable Measurement Period, the Company shall promptly (but not later than
thirty (30) days after the delivery of such Almual Detennination) give written notice to PWI of any
exceptions thereto (in reasonable detail describing the nature of the disagreement asserted). If the
Company and PWI reconcile their differences, the Annual Detennination shall be adjusted
accordingly and shall thereupon become binding, final and conclusive upon all of the parties
hereto. If the Company and PWI are unable to reconcile their differences in writing within fortyfive (45) days after written notice of exceptions is delivered by the Company, the
items/calculations in dispute shall be submitted to a mutually acceptable accounting firm selected
from among the five (5) largest accounting firms in the United States in terms of gross revenues
(the ''Independent Auditors") for final detennination, and the Annual Determination shall be
deemed adjusted in accordance with the detennination of the Independent Auditors and shall
become binding, final and conclusive upon all of the parties hereto. The Independent Auditors
shall consider only the items in dispute and shall be instructed to act within thirty (30) days (or
such longer period as the Company and PWI may agree) to resolve all items in dispute. If the
Company does not give notice of any exception within thirty (30) days after the delivery of an
Annual Determination, such Annual Determination shall thereupon become binding, final and
conclusive upon all the parties hereto.
Should the Independent Auditors dete1minc that the Annual Determination submitted by
Buyer understates the Actual Net Income by two and one half percent (2 .5%) or more from what is
ultimately determined by the Independent Auditors to be the Actual Net Income for the app1icablc
Measurement Period, then Buyer shall be solely responsible for all reasonable fees and expenses of
the Independent Auditors. In all other events, the Company shall be solely responsible for all
reasonable fees and expenses ofthe Independent Auditors.

Section 3.02.
Termination and Rescission. (a) Should the Threshold Conversion
Date and the OEE Agreement Approval not have occurred prior to May 31, 2007, then upon
receipt of written notice from Buyer given on or before June 15, 2007, the Company shall return
to Buyer any PWI Stock received by the Company or the Manager prior to such date and Buyer
shall return to the Company all of the Assets theretofore transferred to Buyer, including, for
purposes of clarification, immediate termination by PFSI of all of the Clearing Agreements
entered into between PFSI and the Introducing Brokers, whereupon with the exception of the
obligations set forth in Section 6.04 and Article Xl, neither party shall be deemed to have any
further obligations to the other pursuant to this Agreement; provided, however that should the
Threshold Conversion Date fail to occur due to a breach of the obligations set forth in this
Agreement by either party, the non-breaching party shall retain all claims against the other party
arising as a result of such other party's breach of this Agreement, including without limitation
electing to enforce the terms of this Agreement as if the lbreshold Conversion Date had
occurred. Upon the election of Buyer to tenninatc this Agreement pursuant to this Section
3.02(a), Buyer shall cause PFSI (at the Company's sole cost and expense with respect to the
applicable charges as described in Section 12(d) of the applicable Clearing Agreement, but only
to the extent not collected under the appHcabrc Clearing Agreement), to take all actions as shall
be reasonably necessary to transfer and convert all of the customers of the Introducing Brokers,
if any, converted prior to such date to the systems of the Company or ils designee.
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(b)
In the event that, despite each party's conunercially reasonable efforts, the
parties shall fail to obtain the requisite regulatory approvals set forth on Schedule 2.03 on or
before January 31, 2007, either party shall have the right to tenninatc this Agreement, (such right
of the parties to expire should such regulatory approvals be obtained prior to the termination of
this Agreement) whereupon (x) the Company shall return to Buyer any PWI Stock received by
the Company or the Manager prior to such date and Buyer shall return to the Company all of the
Assets theretofore transferred to Buyer, including, for purposes of clarification, immediate
termination by PFSI of all of the Clearing Agreements entered into between PFSI and the
Introducing Brokers, and (y) with the exception of the obligations set forth in Section 6.04 and
Article XI, neither party shall be deemed to have any further obligations to the other pursuant to
this Agreement; provided, however that should the failure to obtain the requisite regulatory
approvals occur due to a breach of the obligations set forth in this Agreement by either party, the
other party arising as a result of such other
non-breaching party shall retain all claims against
party's breach of this Agreement. Upon the termination of this Agreement pursuant to this
Section 3.02(b), Buyer shall cause PFSI, to take all actions as shall be reasonably necessary to
transfer and convert all of the customers of the Introducing Brokers, if any, converted prior to
such date to the systems of the Company or its designee. All applicable charges described in
Section l2(d) ofthc applicable Clearing Agreement shall be allocated evenly among the parties
(provided that the Company's allocable share shal1 be reduced by amounts collected under the
applicable Clearing Agreement).

the

(c)
Should Buyer not provide the Company with written evidence of receipt
of the consent to consummate the transactions contemplated by this Agreement as is required
pursuant to that certain Credit Agreement dated as of May 26, 2006 among PWI and Guaranty
Bank, as Administrative Agent, Swing Line Lender, Arranger and Letter of Credit Issuer,
Wachovia Bank, N.A., as Documentation Agent, and the other lenders party thereto (the "Bank
Consettt") on or before the date that is thirty (30) days from the date hereof, then in such event
the Company will have the right, but not the obligation, to terminate this Agreement upon five
(5) business days' prior written notice to Buyer, whereupon Buyer shall return to the Company
all of the Assets theretofore transferred to Buyer, including, for purposes of clarification,
immediate termination by PFSI of all of the Clearing Agreements entered into between PFSI and
the Introducing Brokers, whereupon with the exception of the obligations set forth in Sections
6.04, neither party shall be deemed to have any further obligations to the other pursuant to this
Agreement; provided, however that should the failure to obtain the Bank Consent occur due to a
breach of the obligations set forth in this Agreement by either party, the non-breaching party
shall retain all claims against the other party arising as a result of such other pa1iy's breach of
this Agreement.
Section 3.03 .Allocation of Purchase Price. The Purchase Price shall be allocated as set
forth on Schedule 3.03. After the Closing, the pa1iies shall make cons1stent usc of the allocation,
fair market value and useful lives specified for all Tax purposes and in all filings, declarations
and reports with the IRS in respect thereof, including the reports required to be filed under
Section 1060 of the Code. In any proceeding related to the determination of any Tax, neither
Buyer nor the Company shall contend or represent that such allocation is not a correct allocation.
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Section 3.04.
Closing. The closing of the purchase and sale of the Assets (the
"Closing") will take place as of the date hereof (the "Closing Date"), acknowledging the
provisions of Section 2.03.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES REGARDING
THE COMPANY
The Company hereby represents and warrants to Buyer as follows:
Section 4.01.
Company and Manager Organization. Each of the Company and
the Manager is a limited liability company duly organized, validly existing and in good standing
under the laws of the jurisdiction of its organization and has all requisite limited liability
company power and authority to carry on its business as now being conducted. Each of the
Company and the Manager is duly qualified or licensed to do business in each jurisdiction in
which the property owned, leased or operated by it or the nature of the business conducted by it
makes such qualiftcation or licensing necessary, except where the failure to be so qualified or so
licensed would not reasonably be expected to result in a Material Adverse Effect. True, correct
and complete copies of the articles of organization and operating agreement of the Company, as
most recently amended, have been made available to Buyer.
Section 4.02.

Intentionally Omitted.

Section 4.03.
Authority; Member Approval. Each of the Company and the
Manager has all requisite standing, power and authority to execute, deliver and perform its
obligations under this Agreement and the Ancillary Agreements and to consummate the
transactions contemplated hereby and thereby. Each of the Company and the Manager has
received the requisite approval of its equity holders as to the execution, delivery and
performance of each of this Agreement and each of the Ancillary Agreements and the
transactions contemplated hereby and thereby. This Agreement and the Ancillary Agreements
have been duly executed and delivered by each of the Company and the Manager, as applicable,
and constitute valid and binding obligations of each of the Company and the Manager,
enforceable against the Company and the Manager, as applicable, in accordance with their
respective terms.
Section 4.04.
No Conflicts. Except as set forth on Schedule 4.04, none of the
execution, delivery and performance of this Agreement or the Ancillary Agreements by the
Company or, to the extent involved, the Manager, or the consummation by the Company or, to
the extent involved, the Manager, of the transactions contemplated hereby and thereby, does or
will (a) conflict with or violate any organizational document of the Company, (b) require any
consent, approval, authorization or permit of, or filing with or notification to, any foreign,
federal, state or local government or subdivision thereof, or governmental, judicial, legislative,
executive, administrative or regulatory authority, agency, commission, tribunal or body, SRO,
clearing organization or non-governmental regulating body (each, a "Governmental Entity") to
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the extent that the rules, regulations or orders of such body are binding upon the Company or
otherwise have the effect oflaw, (c) require any consent, waiver or approval or, with or without
the giving of notice or lapse oftime or both, result in a default or breach by the Company (or
give rise to any right of termination, cancellation, modification or acceleration) under any of the
terms, conditions or provisions of any Contract to which the Company is a party or by which the
Company or any of the assets of the Company may be bound or is a third party beneficiary of,
(d) result in the creation or imposition of any Lien on any asset of the Company or (e) conflict
with or violate any Law applicable to the Company or by which any of the assets of the
Company are bound.
Except as set forth on Schedule 4.05, the

Section 4.05.
No Subsidiaries.
Company does not have any Subsidiaries.
Section 4.06.

Intentionally Omitted.

Section 4.07.
Financial Statements. (a) The Company has delivered to Buyer
copies of each of (i) the audited balance sheet of the Company (including all related notes and
schedules thereto) at March 25, 2005 and the audited statements of income, member's equity and
cash flows of the Company (including any related notes and schedules thereto) for the fiscal year
ended March 25, 2005 (collectively, the "2005 Audited Financial Statements"), and (ii) the
audited balance sheet of the Company (including all related notes and schedules thereto) at
March 31, 2006 and the audited statements of income, member's equity and cash flows of the
Company (including any related notes and schedules thereto) for the fiscal year ended March 31,
2006 (collectively, the "2006 Audited Financial Statements"). In addition, the Company has
delivered to Buyer copies of each of (i) the unaudited balance sheet (including all related notes
and schedules thereto) of the clearing and execution services business of the Company, and (ii)
the unaudited statement of income (including any related notes and schedules thereto) of the
clearing and execution services business of the Company for the fiscal year ended March 31,
2006 (collectively, the "Segregated Financial Statements", and together with the 2005 Audited
Financial Statements and the 2006 Audited Financial Statements, the "Financial Statements").
(b) The 2005 Audited Financial Statements and the 2006 Audited Financial
Statements have been prepared in accordance with GAAP (except as may be set forth in the
notes thereto), and fairly present in all material respects the financial position of the Company as
of the dates indicated and the results of operations and cash flows of the Company for the
periods indicated. The Segregated Financial Statements fairly present in all material respects the
financial position of the clearing and execution services business of the Company as of March
31, 2006 and the results of operations of the clearing and execut1on services business of the
Company for the fiscal year ended March 31, 2006. The Financial Statements were prepared
from the Books and Records of the Company.
(c) The Books and Records of the Company: (i) reflect all items of the
Company' s income and expense and all the Company's assets and liabilities required to be
reflected therein in accordance with GAAP; (ii) arc in all material respects complete and correct,
and do not contain or reflect any material inaccuracies or discrepancies; and (iii) have been
maintained in accordance with good business and accounting practices.
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(d) The Company maintains a system of internal accounting controls sufficient to
provide reasonable assurance that: (i) transactions are executed in accordance with
management's general or specific authorization; (ii) transactions are recorded as necessary to
permit preparation of financial statements in conformity with GAAP and to maintain asset
accountability; (iii) access to assets is permitted only in accordance with management's general
or specific authorization; and (iv) the recorded accountability for assets is compared with the
existing assets at reasonable intervals and appropriate action is taken with respect to any
differences.
(e) All financial statements provided by the Company to Buyer after the date
hereof, shall be true and correct in all material respects when delivered, shall be prepared in
accordance with GAAP (except as may be set forth in the notes thereto), shall fairly present in all
material respects the financial position of the Company and/or the Business, as applicable, as of
the dates indicated and the results of operations of the Company and/or the Business for the
periods indicated, and shall be prepared in accordance with the Books and Records of the
Company.
No Undisclosed Liabilities. Except as set forth on Schedule 4.08,
Section 4.08.
there are no Liabilities of the Company related to the Assets or the Business other than Liabilities
(i) expressly reflected or reserved against on the Financial Statements or (ii) incurred in the
ordinary course of business, consistent with the past practice of the Company since the
respective dates thereof.
B,yceivabl_es. All trade accounts, notes receivable and other
Section 4.09.
receivables of the Company that are reflected in the Books and Records of the Company and are
related to the Assets or the Business represent valid obligations arising from sales actually made
and/or services actually performed in the ordinary course of business, and are collectible net of
any reserve shown on the Company's balance sheet.
Absence of Material Adverse Change; Conduct of Business.
Section 4.10.
Except as set forth on Schedule 4.1 0, since March 25, 2006, the Company has conducted its
business with respect to the Assets and the Business only in the ordinary course consistent with
past practice and there has been (a) no change or event that, individually or together with other
changes or events, (i) has had or could reasonably be expected to have a Material Adverse Effect
on the Assets and/or the Business, (ii) prevent or materially delay the occurrence of the
Conversion Date with respect to any Introducing Broker, or (iii) make any of the representations
and warranties of the Company false or inaccurate as of the date hereof, (b) no waiver of any
material right of the Company or cancellation of any material Debt or claim held by the
Company with respect to the Assets and the Business, (c) no material loss, destruction or
damage to any property of the Company, whether or not insured, related to the Assets or the
Business, (d) no material labor dispute involving the Company and no material change in the
personnel of the Company, (e) no acquisition or disposition, assignment, license, mortgage,
pledge of, or Lien placed upon, the Assets, (f) no change in accounting methods or practices of
the Company, (g) no loss, or any development that is expected to result in a loss, of any
significant supplier, customer, distributor or account of or related to the Business (other than the
completion in the ordinary course of business of specific projects for customers), (h) no
amendment or te1mination of any Material Contract or other material agreement to which the

20

CONFIDENTIAL

A33

Penson_Opus00000042

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 34 of 246

Company is a party or by which the Company is bound, and (i) no agreement or commitment
(contingent or otherwise) to do any of the foregoing.
Section 4.11.
Permits: Compliance. The Company is in possession of all
material franchises, grants, authorizations, licenses, permits, easements, variances, exceptions,
consents, certificates, approvals and orders of any Governmental Entity legally necessary for it to
carry on the Business as now being conducted (the "Company Permits"), and no suspension or
cancellation of any Company Permit is pending or, to the Knowledge of the Company,
threatened. Except as set forth on Schedule 4.11, with respect to the ownership of the Assets and
the operation of the Business, the Company is not in conflict with, or in default or violation of,
nor, with the giving of notice or lapse of time or both, would be in conflict with, or in default or
violation of, (a) any Law applicable thereto or by which the Assets are bound or (b) any of the
Company Pennits.
Section 4 .12. Taxes. Except as set forth on Schedule 4.12,
(a) All Tax Returns required to have been filed on or before the Closing Date by
or with respect to the Company with any Taxing Authority have been duly and timely filed (with
due regard to extensions) in accordance with all applicable laws, and each such Tax Return
correctly and completely reflects the income, franchise or other Tax liability and all other
information required to be reported thereon. All Taxes owed by the Company whether or not
shown on any Tax Return, have been paid. The Company is not part of any affiliated, combined,
consolidated, unitary or similar group for purposes of any Tax.

(b) Intentionally Omitted.
(c) All Tax Returns filed witl1 respect to taxable years of the Company through
the taxable year ended June 30, 2001, have been examined and closed or are Tax Returns with
respect to which the applicable period for assessment under applicable law, after giving effect to
extensions or waivers, has expired. The Company is not a party or subject to any agreement
extending the time within which to file any Tax Return due on or before the Closing Date that
has not been filed. No waiver or extension of any statute of limitations is in effect with respect
to any Tax Return or the payment of Taxes nor has any extension of time with respect to the
payment of any Tax assessment or deficiency been requested or granted (other than with respect
to limitation periods that have since exp1red). No power of attorney has been executed or filed
with respect to the Company, with any Taxing Authority. The Company is not subject to any
written ruling or agreement with any Taxing Authority regarding Taxes.

(d) Schedule 4.12(dl contains a list of states, territories and jurisdictions (foreign
or domestic) to which any Tax is properly payable by the Company. No claim has ever been
made by any Taxing Authority in a jurisdiction in which the Company does not file Tax Returns
that it is or may be subject to taxation by that jurisdiction.
(c) To the Knowledge of the Company, no Taxing Authority is threatening to
assess any additional Taxes against or in respect of the Company for any past period. No
dispute, claim, audit, action, suit, proceeding or investigation concerning any Tax liability of the
Company is now pending or threatened. No issues have been raised with the Company in any
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examination by any Taxing Authority which reasonably could be expected to result in a proposed
deficiency with respect to the Company for any Post-Transfer Peliod. Schedule 4.12(e) attached
hereto lists all federal, state, local and foreign income Tax Returns filed by or with respect to the
Company for all taxable periods ended on or after March 25, 2001, indicates those Tax Returns,
if any, that have been audited, and indicates those Tax Returns that currently are the subject of
audit. The Company has delivered to Buyer complete and correct copies of all federal, state,
local and foreign income Tax Returns filed by, and all Tax examination reports and statements of
deficiencies assessed against or agreed to by, the Company since March 25, 2001.

(f) There are no Liens on any of the assets of Company that arose in connection
witl1 any failure (or alleged failure) to pay any Tax, other l~..li~· fQr' T~xes :not yet due and
payable.
(g) The Company has withheld and paid all Taxes required to have been withheld
and paid and has complied with all information reporting and backup withholding requirements,
including maintenance of required records with respect thereto, in connection with amounts paid
or owing to any employee, former employee, creditor, independent contractor, Member,
customer, supplier or other third party.
(h) Intentionally Omitted.
(i) Intentionally Omitted.
Section 4.13.
Absence of Litigation. Except as disclosed on Schedule 4.13,
neither the Company nor any of its officers, directors or employees in their respective capacities
as such (a) is subject to any outstanding injunctions, judgments, orders or decrees of any
Governmental Entity or (b) is a party to or, to the Knowledge of the Company, threatened to be
made a party to, or the subject of, any Litigation.
Section 4.14.
Inv~stm~!lt Sycurities. The Company has good and marketable
title to all securities held by it (except securities sold under repurchase agreements or held in any
fiduciary or agency capacity) related to the Business, free and clear of any Liens (other than
Permitted Liens), except to the extent such securities are pledged in the ordinary course of
business consistent with prudent business practices to secure obligations of the Company. Such
securities are valued on the books of the Company in accordance with GAAP . From March 25,
2006 to the date hereof, the Company has not incurred any material and unusua1 or extraordinary
iosses (other than trading losses in the ordinary course of business) in its investment portfolio.
Section 4.15.

Intentionally Omitted.

Section 4.16.
Customer Agreements and Related Documentation. With respect
to the customers of the Business, the Company has in its possession, and has delivered true,
complete and correct copies to Buyer of: the valid, binding and enforceable documentation
necessary to maintain each customer's account and to perform brokerage and related services for
such customers, in a manner consistent with its activities on behalf of such customers. From and
after March 25, 2005, each transaction effected by the Company in an account on behalf of such
customers has been duly authorized and was performed in accordance with the tcnns of the
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customer agreement or other documentation and applicable federal and state securities and
commodities Laws.
Section 4.17.
Disclosure of All Matters Relating to Regulatory Approval of the
Change-of-Control and Licensing. Except as disclosed on Schedule 4.17, the Company is not
aware of any facts or circumstances that would cause any Governmental Entity to not approve
the transfer of the Assets to Buyer.
Section 4.18.
Title. The Company has good and marketable title to, or a valid
lease, license or right to use, the Assets used by it in the conduct of the Business. Such Assets
owned by the Company are held free and clear of any Liens other than Permitted Liens.
Section 4.19.
Material CQntraGt~. Set forth on Schedule 4.19 is a complete list of
all Contracts related to the Assets and the Business, including the Clearing Agreements and any
agreements between the Company and any customers of the Introducing Brokers (each, a
"Material Contract"). Each Material Contract is valid, in full force and effect and enforceable in
accordance with its terms. Except as set forth on Schedule 4.19, (x) the Company has not
received any written notice of any default under any Material Contract and (y) to the Knowledge
of the Company, no event has occurred or circumstance exists (with or without notice or lapse of
time or both) that may contravene, conflict with or result in a violation or breach of, or give any
Person other than the Company the right to declare a default or exercise any remedy under, or to
accelerate the maturity or performance of, or to cancel, terminate or modify, any Material
Contract.
Section 4.20.
(a) Schedule 4.20(a) lists (i) each "employee benefit plan" (within the meaning of
Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended ("ERISA"),
whether or not subject thereto) contributed to, maintained or sponsored by the Company or with
respect to which the Company has any material Liability or potential Liability and (ii) each other
retirement, savings, deferred compensation, severance, stock, performance, bonus, incentive,
employment, vacation or other compensation or employee benefit plan, policy, or agreement of
any kind, contributed to, maintained or sponsored by the Company or with respect to which the
Company has any Liability or potential Liability (collectively, the "Benefit Plans").

(b) With respect to each Benefit Plan, the Company has made available to Buyer
a true and correct copy of (i) the most recent annual report (e.g., Form 5500), (ii) such Benefit
Plan, (iii) each trust agreement relating to each Benefit Plan, (iv) any written summaries of such
Beneftt Plan, (v) the most recent actuarial report or valuation, if any, relating to a Benefit Plan
and (vi) the most recent detennination letter, if any, issued by the IRS with respect to any Benefit
Plan intended to be qualified under Section 40l(a) ofthe Code.
(c) No event has occurred and there exists no condition or set of circumstances in
connection with any Benefit Plan pursuant to which Buyer or the Company could be subject to
any actual or contingent Liability under the terms of any Benefit Plans, ERISA, the Code or any
other applicable Law.
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(d) Neither the Company nor any of its Affiliates is a party to any collective
bargaining or other labor union Contract applicable to its employees, and no collective
bargaining agreement is being negotiated with respect to any employee (whether active or on
leave of absence) of the Company. As of the date hereof, there is no labor dispute, strike or work
stoppage against the Company or any of its Affiliates pending or, threatened in writing which
may interfere with the business activities of the Company. As of the date hereof, to the
Knowledge of the Company neither the Company nor any of its Affiliates, or any of its
representatives or employees has committed any unfair labor practices or violated any Law
relating to the employment of labor, including any provisions thereof relating to wages, hours
collective bargaining, the payment of payroll taxes, equal employment opportunity, employment
discrimination and employee safety, in cormection with the operation of the business of the
Company, and there is no charge or complaint against the Company or any of its Affiliates
relating thereto pending, or to the Knowledge of the Company, threatened.
(e) Each Benefit Plan that is intended to be qualified under Section 401 (a) of the
Code is so qualified and has received a favorable determination letter from the IRS and no
circumstance exists that is reasonably likely to result in the revocation or denial of any such
favorable determination letter.
(f) Except as disclosed on Schedule 4.20(£), no compensation or benefit under
any Benefit Plan wilJ become established, payable, increased or accelerated by reason of this
Agreement or consummation of the transactions contemplated hereby, either alone or in
conjunction with another event (e.g., termination of employment).

(g) Except as set forth on Schedule 4.20(g), no Benefit Plan (i) is subject to
ERISA, (ii) is in the nature of a defined benefit pension plan, or (iii) provides health or welfare
benefits beyond an employee's tennination of employment, except as required by Law. Each
Benefit Plan has been maintained and operated in material compliance with its terms and with all
applicable Laws.
(h) The Company has made available to Buyer true, correct and complete copies
of the governing plan documents and related agreements, forms and contracts for each retirement
plan, arrangement and account, including individual retirement accounts under Section 408 or
408(A) of the Code, education savings accounts under Section 530 of lhe Code, simplified
employee pension plans under Section 408(k) of the Code, savings incentive match plans for
employees under Section 408(p) of the Code, plans intended to be qualified under Section 40 I (a)
of the Code, custodial accounts under Section 403(b) of the Code, with respect to which the
Company acts as a custodian, trustee and/or prototype sponsor, and the governing plan
documents and related agreements, forms and contracts for each retirement plan, arrangement
and account for which the Company provides services (each a "Plan" or collectively, the
"Plans") and other related agreements or materials provided lo or made available to customers.
Neither the Company nor any Affiliate thereof has any liability with respect to any transaction
involving a Plan in violation of Section 406 of ERISA or any "prohibited transaction" as defined
in Section 4975(c)(I) of the Code, for which no exemption exists under Section 408 of ERISA or
Section 4975(e)(2) of the Code or on which an excise tax could be payable under Section 4975
of the Code or a civil penalty under Section 502(i) ofERISA.
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(i) The Company does not serve, and has not served during the past seven (7)

years from the date hereof, as a custodian, trustee and/or prototype sponsor or issuer for any
retirement plan, arrangement or account other than those referenced in paragraph (i) above,
including individual retirement annuities under Section 408(b) of the Code, or plans intended to
meet the requirements of Section 457 of the Code. Notwithstanding anything to the contrary
herein, none of the Company nor any ERISA Affiliate of the Company serves or has served
during the past seven (7) years as trustee of any Plan that is a retirement plan intended to be
qualified under Section 40l(a) of the Code.
(j) The Company docs not permit, and has not permitted during the past seven (7)
years from the date hereof, individuals to maintain margin accounts for the purpose of trading
securities in connection with any Plans for which it serves as custodian or trustee.

(k) The Company does not provide, and has not provided during the past seven
(7} years from the date hereof, recordkeeping services to any employee pension benefit plan as
defined under Section 3(2) of ERISA, including any profit sharing, 40l(k) or money purchase
pension plan or any cash balance or defined benefit pension plan.

(1) The Company does not provide, and has not provided during the past seven
(7) years from the date hereof, services, including any design, management or administrative
services, to arty qualified defined contribution plans that are either a stock bonus plan, or a
combination stock bonus and money purchase plan that invest primarily in employer securities,
including any employee stock ownership plan under Section 409 of the Code, or any employee
stock purchase plan under Section 423 of the Code.
(m)The Company docs not provide, and has not provided during the past seven
(7) years from the date hereot: services, including any design, management or administrative
services, to any qualified tuition program under Section 529 ofthe Code.
(n) The Company does not provide, and has not provided during the past seven
(7) years from the date hereof, services, including any design, management or administrative
services, to any employee welfare benefit plan as defined under Section 3(1) of ERISA, or any
Archer medical savings account under Section 220 of the Code, health savings account under
Section 223 of the Code, health reimbursement arrangement, flexible spending account or
cafeteria plan under Section 125 of the Code.
(o) The form of the Plans and the conduct of the Company with respect to the
Plans have been and are in compliance with applicable Law, including ERISA and the Code, and
the Company has not incurred, and is not reasonably expected to incur, any liability under either
ERISA or the Code relating to the Plans.
(p) All governmental reports required by the Company for acts completed prior to
the Closing Date with respect to the Plans, other than reports with respect to distributions and
contributions in 2005 reportable on IRS Fonns 1099-R and 5498 made from or to the Plans prior
to the Closing Date have been timely filed.

(q) To the extent applicable, the Company has obtained a favorable opinion letter
from the IRS on changes to the Code and Treasury regulations. including those made by the
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Economic Growth and Tax Relief Reconciliation Act of 2001 (or filed by applicable deadlines
imposed by the IRS and are awaiting receipt of such opinion letter) and all prior legislation with
respect to each Plan for which the Company serves as a prototype sponsor. No event has
occurred that would be reasonably likely to negatively impact reliance on such opinion letter.
(r) The Company has not received notice of or been advised of any investigations
by any Governmental Authority with respect to any Plan and there are no other claims, suits or
proceedings pending or, to the Knowledge of the Company, threatened against the Company
with respect to any Plan.
Section 4.21.

Intentionally Omitted.

Section 4.22.
Environmental Matters. There arc no legal, administrative, arbitral
or other proceedings, claims, actions, causes of action, private environmental investigations or
remediation activities or governmental investigations of any nature seeking to impose, or that
could reasonably result in the imposition of, any Liability on the Company arising under
common law or under any local, state or federal environmental statute, regulation or ordinance,
including the Comprehensive Environmental Response, Compensation and Liability Act of 1980,
as amended, which are pending or, to the Knowledge of the Company, threatened against the
Company. To the Knowledge of the Company, there is no reasonable basis for any such
proceeding, claim, action or governmental investigation that could reasonably result in the
imposition on the Company of any such Liability.
Section 4.23 .
Broker-Dealer. (a) The Company is duly and validly registered as
a broker-dealer with the SEC and is a duly qualified member of the NASD and each other SRO
of which it is required to be a member based upon the business conducted by the Company.
Schedule 4.23{a) sets fotth a complete list of each jurisdiction in which the Company is duly
qualified or registered as a broker-dealer. Except as set forth on Schedule 4.23(a), the Company
is not, and at no time since January 1, 2003 has it been, ~~d>tt> ohtail"'J.:-:al1y registration as a
broker-dealer, an investment adviser, a commodity trading advisor, a commodity pool operator, a
futures commission merchant, an insurance agent, a sales person or in any similar capacity with
the SEC, the NASD, the Commodity Futures Trading Commission, or any Governmental Entity
that has not been properly and timely obtained.
(b) To the Knowledge of the Company, the Company has not exceeded in any
material respect the business activities enumerated in any membership agreements or other
limitations imposed in connection with its registrations, forms (including Form BDs) and reports
filed with the NASD or any Governmental Entity. Except as set forth on Schedule 4.23(b), to the
Knowledge of the Company> the Company has filed all reports> registrations and statements,
together with any amendments required to be made with respect thereto> that they were required
to file since January I, 2003 with any Governmental Entity, and, to the Knowledge of the
Company, all other reports and statements required to be filed by it have been filed, including
any report or statement required to be fded pursuant to the laws, rules or regulations of the
United States, any state or any Governmental Entity and the Company has paid all fees and
assessments due and payable in connection therewith. The information contained in such
registrations, forms and reports was true and complete in all material respects as of the date of
the filing thereof. Except for normal examinations conducted by a SRO in the regular course of
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the business of the Company, no SRO has initiated any proceeding or investigation into the
business or operations of the Company or, to the Knowledge of the Company, any of its
employees, agents, brokers or representatives. Except as set forth on Schedule 4.23(b), there is
no unresolved violation or exception by any SRO with respect to any report or statement relating
to any examination of the Company.
(c) Each of the Company's employees that is required to be registered or licensed
as a registered principal, registered representative or a salesperson with the SEC, the securities
commission of any state or foreign jurisdiction or any SRO is duly registered or licensed to act in
their respective capacities, and all such registrations and licenses are in full force and effect. To
the Knowledge of the Company, all federal, state and foreign registration requirements have
been complied with in all respects and such registrations as currently filed, and all periodic
reports required to be filed with respect thereto, are accurate and complete in all respects.
(d) Except as set forth on Schedule 4.23(d), neither the Company nor any of its
Affiliates is subject to any cease-and-desist or other order or enforcement action issued by, or a
party to any written agreement, consent agreement or memorandum of understanding with, or a
party to any commitment letter or similar undertaking to, or is subject to any order or directive
by, or has been ordered to pay any civil penalty by, or is a recipient of any supervisory letter
from, or has adopted a board resolution at the request or suggestion of, any regulatory authority
or other Governmental Entity that restricts the conduct of its business or that in any manner
relates to its capital adequacy, its ability to pay dividends, its credit or risk management policies,
its management or its business (each, a ''Regulatory Agreement"), nor has the Company or any
of its Affiliates been advised in writing or otherwise by any regulatory authority or
Govenunental Entity that it is considering issuing or requesting any such Regulatory Agreement
nor is there any pending or, to the Knowledge of the Company, threatened regulatory
investigation. Neither the Company nor, to the Knowledge of the Company, any of its affiliated
persons, as defined in Section 2(a)(3) of the Investment Company Act of 1940, as amended (the
"1940 Act"), has been convicted within the past ten (1 0) years of any felony or misdemeanor
described in Section 9(a)(l) of the 1940 Act, or is, by reason of any misconduct, permanently or
temporarily enjoined from acting in the capacities, or engaging in the activities, described in
Section 9(a)(2) ofthe 1940 Act.
(e) The Company (i) has implemented policies and procedures that are reasonably
designed to comply with the applicable federal and state securities and commodities laws, rules
and regulations, including those relating to anti-money laundering, advertising, licensing, sales
practices, market conduct, maintenance of net capital, supervision, books and records, risk
assessment and continuing education and the rules of any SRO having jurisdiction (collectively,
the "Company Policies and Procedures") and (ii) the Company has no Knowledge of any
noncompJiance with the Company Policies and Procedures.
(f) The Company is not required to be registered as an investment adviser under
the Investment Advisers Act of 1940, as amended (the "Investment Advisers Act"), and the
transaction contemplated by this Agreement will not require the Company, its Affiliates or
customers to obtain the consent of any person under Section 205 of the Investment Advisers Act.
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(g) None of the activities of the Company requires it to be registered as an
exchange or transfer agent, a clearing agency, an alternative trading system, a government
securities dealer, a commodity trading advisor or commodity pool operator.
(h) Since January 1, 2003, to the Knowledge of the Company, no employee of the
Company is or has been (as applicable):

(i)
subject to a statutory disqualification specified in Section
3(a)(39) of the Exchange A~~~t.}~~ !Ot;!(l)lof the Investment Advisers Act, or any
substantially equivalent foreign law relating to (A) expulsion or suspension irom membership,
(B) bar or suspension from association, (C) denial of trading privileges, (D) order denying,
suspending or revoking registration or barring or suspending association, or (E) finding with
respect to causing any such effective foreign suspension, expulsion or order;
(ii)
convicted of any foreign offense, enjoined from any foreign act,
conduct or practice, or found to have committed any foreign act substantially equivalent to
any of those listed in Sections 15(b)(4)(B), (C), (D) or (E) of the Exchange Act; or
(iii)
found to have made or caused to be made any false foreign
statement or omission substantially equivalent to any of those listed in Section 3 ( a)(3 9)(E) of
the Exchange Act.
Section 4.24.
Insurance. Schedule 4.24 is a complete list as of the date hereof of
all fidelity bonds and policies of fire, directors and officers, general liability, property and other
fonns of liability inS"\.lrance and/or fidelity bonds owned, held by or applicable to the Company,
its assets or business. All such policies are in full force and effect, all premiums with respect to
such policies covering all periods up to and including the Closing Date have been paid, and no
notice of cancellation or termination has been received with respect to any such policy.
Schedule 4.24 includes an accurate list as of the date hereof of all claims involving a potential
loss in excess of Fifty Thousand Dollars ($50,000) thal have been made by the Company since
March 25, 2005 under the policies listed on Schedule 4.24 applicable to the Company or any of
its assets or properties. Such claim infonnation includes the following information with respect
to each accident, loss or other event (i) the identity of the c.laimant; and (ii) the date of the
occurrence.
Section 4.25.

Intentionally Omitted.

No Improper Payments.
Neither the Company nor, to the
Section 4.26.
Knowledge of the Company, any Person acting on its behalf has made, paid or received any
.bribes, kickbacks or other similar payments to or from any Person.
Section 4.27.
Brokers. Except as set forth on Schedule 4.27, neither the Company
nor any of its Affiliates has employed any financial advisor or finder or incuncd any liability for
any financial advisory or find~~·' ~s in CO.WW:f4ti.Q;1.With this Agreement or the transactions
contemplated by this Agreement.
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Section 4.28.
Sufficiency of Assets. With the exception of the Retained Assets
listed in Section 2.02(h), the Assets (i) constitute all of the assets, tangible and intangible, of any
nature whatsoever, that are used to operate and conduct the Business in the maMer presently
operated by the Company, and (ii) are reflected in the Segregated Financial Statements.
Section 4.29.
Relationship of the Company to Introducing Brokers. Except as set
forth on Schedule 4.29, the Company is an Affiliate of each of the Introducing Brokers.
Section 4.30.
Disclosure. No representation or warranty or other statement made by
the Company in this Agreement, the Ancillary Agreements or otherwise in connection with the
transactions contemplated hereby contains any untrue statement or omits to state a material fa.c t
necessary to make any of them, in light of the circumstances in which they were made, not
misleading. To the Knowledge of the Company there is no fact that has specific application to
the Company (other than general economic or industry conditions) and that may materially
adversely affect the Assets and/or the Business that has not been set forth in this Agreement, the
Ancillary Agreements or the Schedules attached hereto and thereto .

ARTICLE V
REPRESENTATIONS AND WARRANTIES REGARDING BUYER
Buyer hereby represents and warrants to the Company as follows:
Section 5.01 .
Organization of Buyer and PFSl. Each of Buyer and PFSI is a
corporation duly organized, valifi.~· -.e~~~g _a.ud, j:l:l. good standing under the laws of the
jurisdiction of its organization and has all requisite corporate power and authority to carry on its
business as now being conducted. Each of Buyer and PFSI is duly qualified or licensed to do
business in each jurisdiction in the United States in which the property owned, leased or operated
by it or the nature of the business conducted by it makes such qualification or licensing
necessary, except where the failure to be so qualified or so licensed would not reasonably be
expected to have a Material Adverse Effect. Buyer is a subsidiary of PWI and PFSI is a
subsidiary of Buyer.
Section 5.02.
Authority. Each of Buyer and PWI has all requisite power and
authority to execute, deliver and perform its obligations under this Agreement and the Anc1llary
Agreements to which it is party and to consummate the transactions contemplated hereby and
thereby. This Agreement and the Ancillary Agreements have been duly executed and delivered
by each of Buyer and PWI, as applicable, and constitute valid and binding obligations of each of
Buyer and PWI, enforceable against each of Buyer and PWI, as applicable, in accordance with
their respective terms.
Section 5.03 .
No Conflicts. Except as disclosed on Schedule 5.03, none of the
execution, delivery and performance of this Agreement or the AneiHary Agreements by Buyer
or, to the extent involved, PWI or the consummation by Buyer or, to the extent involved, PWI of
the transactions contemplated hereby and thereby does or will (a) conflict with or violate any
organizational document of Buyer or PWI, as applicable, (b) require any consent, approval,
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authorization or permit of, or filing with or notification to, any Governmental Entity, to the
extent that the rules, regulations or orders of such body are binding upon Buyer and/or PWI or
otherwise have the effect of law, (c) require any consent, waiver or approval or, with or without
the giving of notice or lapse of time or both, result in a default or breach (or give rise to any right
of termination, cancellation, modification or acceleration) under any of the terms, conditions or
provisions of any note, license, agreement, Contract, indenture or other instrument or obligation
to which Buyer, PWI or any of their Subsidiaries is a party or by which Buyer, PWI or any of
their Subsidiaries or any of the assets of Buyer, PWI or any of their Subsidiaries may be bound,
except for such consents, approvals and authorizations that have been obtained or (d) conflict
with or violate any Law applicable to Buyer, PWI or any of their Subsidiaries or by which any of
the assets of Buyer, PWI or any of their Subsidiaries are bound.
Brokers. Neither Buyer nor any of its Affiliates has employed any
Section 5.04.
financial advisor or finder or incurred any liability for any financial advisory or finders' fees in
connection with this Agreement or the transactions contemplated by this Agreement.
Section 5.05.
Absence of Litigation. Buyer is not (a) subject to any outstanding
injunctions, judgments, orders or decrees of any Governmental Entity or (b) a party to or, to the
Knowledge of Buyer, threatened to be made a party to, or the subject of, any Litigation; in each
case other than as would not reasonably be expected to result in a Buyer Material Adverse
Effect.
Section 5.06.
Registration Statement of PWl. The information contained in
PWI's registration statement on Form S-1 (including the Prospectus) as filed with the SEC was
true and correct in all material respects as of the effective date of the Registration Statement and
no amendment to the Form S-1 is required to be have been filed with the SEC other than those
filings PWI has made with the SEC prior to the date hereof. Subsequent to the effective date of
the Registration Statement, PWI has made a11 filings required by the SEC under the Exchange
Act.
Section 5.07.
Disclosure of All Matters Relating: to ReQUlaLorv Approval of the
Change-of-Control and Licensing. Except as disclosed on Schedule 5.07, Buyer is not aware of
any facts or circumstances that would (a) cause any Governmental Entity to nol approve the
transfer of the Assets to Buyer and/or PFSl, or (b) cause any Governmental Entity to revoke or
materially restrict PFSI's license or licenses to operate as a broker-dealer after the transfer of the
Assets.
Section 5.08.
Disclosure. No representation or warranty or other statement made
by Buyer in this Agreement, the Ancillary Agreements or otherwise in connection with the
transactions contemplated hereby contains any materially untrue statement or omits to state a
material fact necessary to make any of them, in light of the circumstances in which they were
made, not misleading. To the Knowledge of Buyer there is no fact that has specific application
to Buyer (other than general economic or industly conditions) and that may materially adversely
affect the value of the PWI Stock and/or the business and operations of PFSI that has not been
set f01th in this Agreement, the Ancillary Agreements or the Schedules attached hereto and
thereto. For purposes of this Section 5.08 only, the term "material" as relating to any item shall
mean that such item would need to be disclosed by Buyer in its periodic reports with the SEC
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from time to time, or if previously disclosed and later determined to be untrue due to the passage
of time or any other such circumstance, would require Buyer to correct such item through an
appropriate· filih'g'Withthc SEC.
ARTICLE VI
COVENANTS AND OTHER AGREEMENTS OF THE PARTIES
Section 6.01.
Conduct of the Business. Except as specifically set forth on
Schedule 6.01 and as otherwise contemplated by this Agreement, until the Measurement Period
Trigger Date, the Company shall conduct the Business in the ordinary course, consistent with
prior practice, and~ in any event, without the prior written consent of Buyer, the Company shall
not, prior to the Measurement Period Trigger Date and in com1ection with the conduct of the
Business :
(a) amend the Company's certificate of formation, by~laws or other comparable
organizational documents in a manner that could reasonably be expected to materia1ly and
adversely affect its abiHty to perform its obligations hereunder;
(b) redeem or otherwise acquire any Company Interests or issue any equity
securities of the Company or any option, warrant or right relating thereto or any securities
convertible into or exchangeable for any Company Interests if such redemption or acquisition
could reasonably be expected to materially and adversely affect its ability to perform its
obligations hereunder;
(c) acquire by merging or consolidating with, or by purchasing a substantial
portion of the assets of, or by any other manner, any business or any corporation, limited liability
company, partnership, joint venture, association or Person or other business organization or
division thereof if such acquisition, merger or consolidation could reasonably be expected to
materially adversely affect its ability to perform its obligations hereunder;
(d) except in the ordinary course of business and consistent with past practice or
as necessary to compel the conversion of an Introducing Broker to PFSI, commence an action or
proceeding against any Introducing Broker or any customer of the Business and in each such
case, the Company shall inform Buyer of its intentions prior to commencing any such action;
(e) acquire or lease any assets material to the Business;

(f) sell, lease, license, mortgage or otherwise subject to any Lien or dispose of
any of the Assets;
(g) enter into any Contract related to the Business or the Assets, or modify,
amend or terminate any Material Contract or waive, release, cancel or assign any material rights
or claims thereunder, including the waiver, release, cancellation or assignment of any material
Debt owing to the Company or the prepayment of any principal or interest on any Debt arising in
connection with or related to the Business or the Assets;
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(h) except as required by the tenus and provisions of written contracts between
the Company, on the one hand, and a Business Employee, on the other hand, as in existence on
the date of this Agreement and listed in the Schedules, or to comply with any applicable Law,
materially increase in any manner the aggregate compensation or benefits (including
commissions) of any Business Employee;

(i) make any filings or correspond with any Governmental Entity with respect to
the transaction contemplated by this Agreement without first consulting with Buyer, except
where otherwise prohibited by Law;
· (j) engage in any transactions with respect to the Business or the Assets with any
of its Affiliates or any Affiliates of any Company Member other than on an arm's·length basis;

(k) fail to comply with the minimum net capital requirements as set forth in Rule
15c3-l promulgated under the Exchange Act;

(1) take any action which has, or could reasonably be expected to have, the effect
of preventing or materially delaying the Conversion Date of any Introducing Broker or making
any of the representations and warranties of the Company false or inaccurate as of the
Measurement Period Trigger Date;
(~

ofu?rwise take any action resulting, or which could reasonably be expected
to result, in the occurrence of any of the events set forth in clauses (a) through (i) of Section
4.1 0; or
(n) authorize, or commit or agree to take, any of the foregoing actions.
Section 6.02. Covenants and Guaranties of the Manager.
Schonfeld Group Holdings
LLC, the manager of the Company and a Company Member (the "Manager"), hereby agrees to
absolutely, unconditionally and irrevocably guarantee the immediate payment of, and the full,
complete and timely perfonnance of, each of the Company's obligations contemplated by this
Agreement and the Ancillary Agreements pursuant to the terms of a Guaranty Agreement
("Guaranty Agreement") to be executed and delivered to Buyer simultaneously herewith. The
Manager further agrees to (i) cause the Company to comply with the provisions of this
Agreement, and (ii) refrain from taking any action that is reasonably likely to impair the
Companis ability to perform its obligations under this Agreement or any of the Ancillary
Agreements. The Manager has received the approval of 100% of its equity holders having the
right to voic as to the execution, delivery and pcrform<mce of this Agreement and each applicable
Ancillary Agreement executed by the Manager. This Agreement and each applicable Ancillary
Agreement executed by the Manager have been duly executed and delivered by the Manager and
constitute the valid and binding obligation of the Manager, enforceable against the Manager in
accordance with their terms.
Section 6.03. Access to Information. Subject to any applicable legal restrictions, the
Company shall) upon reasonable notice during normal business hours during the period prior to
and afier the Closing, (i) afford to Buyer and its accountants, counsel and other representatives
reasonable access to all of the personnel, properties, Contracts, Books and Records (including
Tax Returns and work papers, whether prepared by employees, consultants or independent
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auditors) of the Company related to the Business and the Assets, (ii) furnish promptly to Buyer
any information concerning the Business and the Assets as Buyer may reasonably request, and
(iii) assist Buyer in communicating with Persons having business relationships, agreements and
arrangements with the Company regarding the Business and the Assets, including the auditors,
consultants and other financial and legal advisors of the Company; provided that such access
does not disrupt the nonnal operations of the Company or result in the likely coordination of
pricing or other competitively-sensitive activities. The Company shall promptly notify Buyer of
any Cftrl'~<t,p&P<irulP~ re~-i·,~~ from any Governmental Entity, or any actions taken by any
Governmental Entity relating in any way to the Business.
Confidentiality. (a) Buyer acknowledges that the infonnation
Section 6.04.
provided and to be provided to it in cOJmection with this Agreement and the consummation of
the transactions contemplated hereby is subject to the Confidentiality Agreement, the tenns of
which are incorporated herein by reference. Effective upon, and only upon, the Closing, the
obligations of Buyer and PWI under the Confidentiality Agreement with respect to infonnation
relating solely to the Business and the Assets shall tenninate~ provided that each of Buyer and
PWI acknowledges that any and all other information provided to it by the Company concerning
the other businesses and activities of the Company shall remain subject to the tenns and
conditions of the Confidentiality Agreement after the date of the Closing and therefore, in
furtherance of the foregoing, (i) Buyer agrees to join, and hereby joins, as a party to the
Confidentiality Agreement as if Buyer was an original party thereto and as a result thereof Buyer
hereby agrees to be subject to and bound by all of the terms and conditions thereof and (ii) the
terms of the Confidentiality Agreement shall be modified accordingly hereby, mutatis mutandis.
Each of the Company, Buyer and PWl hereby further agrees to extend the term of the
Confidentiality Agreement to the day that is the eleventh (11th) anniversary of the Final
Conversion Date, with all provisions thereof, including all indemnification provisions, surviving
until the termination of the Confidentiality Agreement, except as set forth above with respect to
infonnation relating solely to the Business and the Assets.
(b) The Manager acknowledges that the Manager has had, and will continue to
have, access to confidential information of the Company, Buyer and/or Buyer's Affiliates which
is not generally known to the public. The Manager agrees that it shall not, and shall cause its
Affiliates (including the Company and its officers, employees, agents and representatives) to not,
without the prior express written pcnnission of Buyer, disclose to any other Person or use in any
way any confidential or proprietary information of the Company related to the Business or the
Assets and/or Buyer which the Manager may have obtained in connection with the transactions
contemplated by this Agreement, whether prior to the Closing Date or otherwise.
Section 6.05.
Maintenance of Records. Except as otherwise provided in Section
9.06, from and after the Closing, the Company agrees to hold all of its Books and Records
existing on the Closing Date and not to destroy or dispose of any thereof as required by Section
17(a) of the Exchange Act and Ru1es 17a-3 and 17a-4 promulgated thereunder, and thereafter, if
it desires to destroy or dispose of such Books and Records, to offer first in writing at least sixty
(60) days prior to such destruction or disposition to surrender them to Buyer.
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Section 6.06.
No Negotiation. Until the Measurement Period Trigger Date, the
Company shall not, directly or indirectly, and shall cause each of its officers, employees, agents,
representatives and affiliates not to, solicit, initiate, encourage or consider any inquiries or
proposals from, discuss or negotiate with, provide any nonpublic information to or consider the
merits of any inquiries or proposals from any Person (other than Buyer) relating to any sale of
equity securities or assets of the Company, any business combination transaction involving the
Company or the merger or consolidation of the Company that is reasonably likely to adversely
affect Buyer's ability to obtain the Assets and/or the Business.
Section 6.07.
Commercially Reasonable Efforts; Obtaining Consents~ Further
Action. (a) Each of the parties hereto agrees to use conunercially reasonable efforts to take, and
to cause its officers, employees, representatives, advisors and agents to take, all actions and to
do, or cause to be done, all things necessary, proper or advisable to consummate and make
effective as promptly as practicable the transactions contemplated by this Agreement and to
cooperate with each other in connection with the foregoing, inclurling using commercially
reasonable efforts (i) to obtain promptly all necessary waivers, consents and approvals from
other parties to material agreements, leases and other Contracts or agreements, including,
without limitation, approval of the OEE Agreement by the New York Stock Exchange, (ii) to
make promptly all filings and obtain promptly all necessary consents, approvals and
authorizations as are required to be obtained under any Law, (iii) to defend all lawsuits or other
legal proceedings challenging this Agreement or the consummation of the transactions
contemplated hereby, (iv) to cause to be lifted or rescinded any injunction or restraining order or
other order adversely affecting the ability of the parties to consummate the transactions
contemplated by this Agreement, (v) to cause and facilitate the prompt satisfaction of all
conditions in Article VII, and (vi) to cause each Introducing Broker to be converted to PFSrs
clearing software, to complete beta testing and to convert all of the customers of such
Introducing Broker that have not objected to such conversion to PFSI's clearing software. The
Company and Buyer, respectively, each agree to make, or to cause to be made, any filing or
notification required by any applicable Law, in each case, with respect to the transactions
contemplated by this Agreement (x) with respect to the NASD and any securities exchange of
which the Company is a member, within fifteen (15) Business Days after the date hereof, and (y)
with respect to all others required under any Law, as soon as practicable after the date of this
Agreement and to supply promptly any additional information and documentary material that
may be requested pursuant to applicable Law. In the event that approval of the OEE Agreement
by the New York Stock Exchange requires any amendment thereto, Buyer shall cause PFSI, and
Seller shall cause Schon-Ex, LLC, to enter into a restated OEE Agreement incorporating any
such required changes, provided that such required changes do not materially and adversely
change the benefit of the bargain for either party thereto.
(b) The parties shall keep each other appri<Sed of the status tf matters relating to
the completion of the transactions contemplated hereby and work cooperatively in connection
with obtaining the requisite approvals, consents or orders of each applicable Governmental
Entity, including:
(i)

cooperating with each other in cormection with required filings;
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(ii)
furnishing to the other party all information within its
possession that is required for any application or other filing to be made by the other party in
connection with the transactions contemplated by this Agreement;
(iii)
promptly notifying each other of any communications from or
with any Governmental Entity with respect to the transactions contemplated by this
Agreement;
(iv)
not agreeing to participate in any meeting or discussion with
any Governmental Entity in cOJmection with proceedings relating to the transactions
contemplated by this Agreement unless it consults with the other party in advance to the
extent permitted by such Governmental Entity, and gives the other party the opportunity to
attend and participate thereat to the extent permitted by such Governmental Entity; and
(v)
consulting and cooperating with one another in connection with
all analyses, appearances, presentations, memoranda, briefs, arguments, opinions and
proposals made or submitted by or on behalf of any party hereto in connection with
proceedings before any Governmental Entity relating to the transactions contemplated by this
.Agreement.
(c) If any party or any Affiliate thereof receives a request for additional
infonnation or documentary material from any Governmental Entity with respect to this
Agreement or the transactions contemplated by this Agreement, then such party, in good faith, as
soon as practicable and after consultation with the other party, shall make an appropriate
response to such request.
(d) At any time and from time to time, each party to this Agreement agrees,
subject to the terms and conditions of this Agreement, to take such actions and to execute and
deliver such documents as may be necessary to effectuate the purposes of this Agreement at the
earliest practicable time.
(e)
Any and all fees and related expenses (including filing fees) incurred in
connection with seeking the regulatory approvals for the transaction contemplated by this
Agreement, including, without limitation, the regulatory approvals set forth on Schedule 2.03
and compliance with the filing and notification requirements of the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended, shall be allocated equally among each of Buyer and the
Company (and if incurred by either Buyer or the Company, the opposite party shall reimburse
such party for its share of the expenses incurred); provided, that each party agrees to pay its own
consultants, accountants, attorneys or other advisors fees in connection with such actions .
Section 6.08.
Notifications. Until the Measurement Period Trigger Date, each
party shall promptly notifY the other party in writing of (i) any fact, change, condition,
circumstance or occunence or nonoccurrence of any event of which it is aware that will or is
reasonably likely to result in any of the conditions set forth in Article VII becoming incapable of
being satisfied or (ii) a breach of a representation or warranty.
Section 6.09.
Public Announcements; Customer Communicatiops. (a) Except as
may otherwise be required by applicable Law, from and after the date hereof Buyer and the
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Company will consult with each other in advance of issuing, or permitting any agent or Affiliate
to issue, any press releases or otherwise making, or permitting any agent or Aff11iate to make,
any public statements with respect to this Agreement or the transactions contemplated hereby.
(b) Immediately after the date of this Agreement, the Company and Buyer shall
jointly prepare, and the Company shall deliver to each Introducing Broker, a communication
regarding the acquisition of the Assets by Buyer in accordance with the terms of this Agreement
and the consequences of such transaction to such Introducing Broker. The Company shall assist
Buyer, as and when Buyer may reasonably request, in Buyer's initial contact with each such
Introducing Broker.

Conduct of the Manager. From the date hereof through the
Section 6.1 0.
Measurement Period Trigger Date, the Manager shall not take any action which has, or could
reasonably be expected to have, the effect of (i) making any of the representations and warranties
of the Company false or misleading as of the Measurement Period Trigger Date or (ii) preventing
or materially delaying the occurrence of the Conversion Date with respect to any Introducing
Broker.
Section 6.11.

Certain Employee Matters.

(a)
Continuation of Employment. Set forth on Schedule 6.ll(a) is a list of
certain employees of the Company setting fmth their respective positions and salary levels (lhe
"Business Employees"). Notwithstanding anything to the contrary contained herein, including,
without limitation, Section 6.ll(b), commencing on the date hereof Buyer shall have the right,
but not the obligation, to hire any or all of the Business Employees, provided that such
employment shall nol commence prior to the first Conversion Date. Ahy such employment shall
be conditional upon completion of background checks and security clearance and satisfaction of
Buyer's other standard terms of employment, each as are reasonably satisfactory to Buyer, and
execution of Buyer's standard employee agreement. Promptly after the date hereof, the
Company shall provide Buyer with reasonable access to the Business Employees and shall assist
Buyer in enabling it to obtain employment applications from each such Business Employee and,
to the extent permitted by applicable Law, such information regarding the Business Employees
as is contained in the Company's personnel records. Effective upon the written request of Buyer
delivered at any time on or after the first Conversion Date, the Company agrees, without cost to
Buyer, to terminate any outstanding employment agreements, whether written or oral, for each
Business Employee to whom employment is offered hy Buyer and accepted hy such Business
Employee.
(b) With the specific exception of the Business Employees, for a period of eleven
(11) years following the Closing Date, none of Buyer, PWI, PFSI or any of their respective
Affiliates will, and each will cause its respective officers, employees, agents and representatives
not to, directly or indirectly, (i) solicit for employment (or any similar arrangement) any member
or employee of the Company, the Manager, Schonfeld Tools, LLC, Schon-EX, LLC or the
Introducing Brokers, or any person who has been a mcmher of or employed by the Company, the
Manager, Schonfeld Tools, LLC, Schon-EX, LLC or the Introducing Brokers at any time within
the immediately preceding six (6) months, or (ii) persuade, induce or attcmpl to persuade or
induce any member or employee of the Company, the Manager, Schonfeld Tools, LLC, Schon-
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EX, LLC or the Introducing Brokers, or any person who has been a member or so employed at
any time within the immediately preceding six (6) months, to withdraw as a member of, or leave
his/her employment by the Company) the Manager, Schonfeld Tools, LLC, Schon-EX, LLC or
the Introducing Brokers.
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(c) Benefit Plans. Neither Buyer nor any of its Affiliates shall adopt, become a
sponsoring employer of, or have any obligations under or with respect to any compensation or
benefit plan, policy, arrangement or agreemtmt (including any Benefit Plans or workers
compensation programs), and the Company shall be solely responsible for any and all Liabilities
which have arisen or may arise in connection with any such compensation or benefit plan,
policy, arrangement or agreement, including Liabilities arising from income or excise Tax
assessments, participant benefit claims, fiduciary conduct, or under Title IV of ERISA.
(d) No Employee Rights; Tennination/Modification of Plans. Nothing in this
Section 6.11. express or implied (including anything contained in Section 6.11 (a), which shall be
subject in all respects to this Section 6.ll(d)), shall confer upon any Business Employee, or legal
representative or beneficiary thereof, any rights or remedies, including any right to employment,
or continued employment for any specified period, or compensation or benefits of any nature or
kind whatsoever under or by reason of this Agreement. Nothing in this Section 6.11, express or
implied (including anything contained in Section 6.1l(a), which shall be subject in all respects to
this Section 6.11 (d)), shall be construed to prevent Buyer or any of its Affiliates from
terminating the employment of any Business Employee or modifying to any extent or in any
respect the terms and conditions of such employment (including any benefit plan that Buyer or
any of its Affiliates may establish or maintain).
Section 6.12

Intentionally Omitted.

Section 6.13

Intentionally Omitted.

Access to a Member of the PWI Executive Committee. The
Section 6.14.
Company shall have the right to meet with a member ofPWPs Executive Committee (currently
comprised of Messrs. Roger J. Engemocn, Jr., Philip A. Pendergraft and Daniel P. Son) promptly
after the occurrence of each regularly scheduled meeting of PWI's board of directors and receive
general performance related financial information, until the later of (i) four (4) years from the
date hereof, and (ii) at such time after the date that is four (4) years from the date hereof as the
Company shall no longer hold at least five percent (5.0%) of the fully-diluted outstanding voting
equity securities of PWI. Notwithstanding the preceding sentence, the Company shall have no
right to receive any information that identifies specific results for identified clients or
information prepared in anticipation of or for any litigation with any unrelated third party, nor
shall such member of PWI's Executive Committee be required to divulge any information that
the Executive Committee, in its reasonable discretion, deems to be confidential information of
PWI. The Company acknowledges that any information obtained from the Executive Committee
member shall be deemed to be confidential information, and agrees to maintain the
confidentiality of such information with a reasonable degree of care, but in no event with less
care than it maintains its own confidential information.
rurthcr Assurances; Good Faith Effot1s. At any time or from time
Section 6.15.
to time after the Closing, each of the Company and Buyer shall execute and deliver such other
documents and instruments, provide such materials and information and take such other actions
as the other party may reasonably request to fulfill their respective obligations under this
Agreement and consummate the transactions contemplated hereby. Each of the Company and
the Manager agree to provide any financial statements reasonably requested by Buyer from time

38
rnM5:1ni::::I\JTIIll

A51

Penson_Opus00000060

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 52 of 246

to time as and to the extent that such financial statements are available. Each of Buyer and the
Company shall make good faith efforts to satisfy all remaining conditions of this Agreement and
to as promptly as reasonably practicable cause the conversion of the Introducing Brokers from
the Company to Buyer.
ARTICLE VII
CONDITIONS
Section 7.01.
Buyer Conditions. Each of the following conditions shall be an
express condition to the closing of the transactions contemplated hereby (unless satisfaction of
any such condition is expressly waived by Buyer in a writing delivered by Buyer to the
Company):
(a) (i) each of the representations and warranti.e.s of the Company contained in
this Agreement shall be true and correct in all material respects as of the date hereof (without
giving effect to any exception for "Material Adverse Effect" or other qualifier using the term
"material" or any variation thereof);
(b) no action or proceeding by any Governmental Entity shall have been instituted
or threatened which enjoins or prohibits, or would be reasonably expected to enjoin or prohibit,
any provision of this Agreement or the consummation of the transactions contemplated hereby
and no action or proceeding by any other Person shall l1ave been inatituted thi!t has resulted in
any order or injunction that prohibits or enjoins any provision of this Agreement or the
transactions contemplated hereby;
(c) no Law shall be in effect that prohibits or declares illegal the transactions
contemplated by this Agreement;
(d) all material consents, waivers, approvals, authorizations, exemptions,
registrations, licenses, declarations or filings from or with a Governmental Entity (including the
NASD), the receipt or making of which is required for the consummation of the transactions
contemplated by this Agreement, and each of the consents listed on Schedule 4.04 shall have
been obtained or made, and all waiting periods specified under applicable Law including, if and
to the extent applicable, any applicable waiting period under the Hart-Scott-Rodino Antitrust
Improvements Act, and all extensions thereof, the passing of which is necessary for such
consummation, shall have passed;
.(e) tb.ere ilhaU hot have occurred a Material Adverse Effect with respect to the
Business;
(f) Buyer shall have received an opinion of counsel for the Company to Buyer.
(g) Buyer shall have received an executed Bill of Sale, Assignment and
Assumption Agreement (the "Bill of Sale, Assignment and Assumption Agreement"); and
(h) the Company and the Manager shall have delivered to Buyer all other
documents or certificates that Buyer may reasonably request.
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Section 7.02.
Company Conditions. Each of the following conditions shall be a
condition to the occurrence of the closing of the transactions contemplated hereby (unless
satisfaction of any such condition is expressly waived by the Company in a writing delivered to
Buyer):
(a) (i) each of the representations and warranties of Buyer contained in this
Agreement shall be true and correct in all material respects as of the date hereof (without giving
effect to any exception for "Material Adverse Effect" or other qualifier using the term "material"
or any variation thereof);
(b) no action or proceeding by any Governmental Entity shall have been instituted
or threatened which enjoins or prohibits, or would be reasonably expected to enjoin or prohibit,
any provision of this Agreement or the consummation of the transactions contemplated hereby,
and no action or proceeding by any other Person shall have been instituted that has resulted in
any order or injunction that prohibits or enjoins any provision of this Agreement or the
transactions contemplated hereby;
(c) no Law shall be in effect that prohibits or declares illegal the transactions
contemplated by this Agreement;
(d) a11 material consents, waivers, approvals, authmizations, exemptions,
registrations, licenses, declarations or filings from or with a Governmental Entity (including the
NASD), the receipt or making of which is required for the consummation of the transactions
contemplated by this Agreement, shall have been obtained or made, and all waiting periods
specified under applicable Law and all extensions thereof, the passing of which is necessary for
such consummation, shall have passed;
(e) Buyer and PWI shall have delivered to the Company all other documents or
certificates that the Company may reasonably request;
(f) there shall not have occurred a Material Adverse Effect with respect to Buyer,
PWI and PFSI as measured on a consolidated basis; and
(g) the Company shall have received an opinion of counsel for Buyer and PWI to
the Company.
ARTICLE VIII
INTENTIONALLY OMITTED
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ARTICLE IX
TAX MATTERS
Section 9.01.
Tax Indemnification. (a) Regardless of any disclosure of any kind
made on or prior to the date hereof, in the futw·e or contained in this Agreement, any Ancillary
Agreement or any Schedule, Exhibit or Atu1cx hereto or thereto. the Company shall indemnify
and hold Buyer and its Affiliates (each, a "Tax Indemnitee") harmless from and against:
(i)
any Tax imposed upon or relating to (A) the Assets for the PreTransfer Period; (B) the Company or any Affiliate thereof for any period and (C) any Tax for
which Buyer may be liable, (W) under Section 1.1502-6 of the Treasury regulations (or any
similar provision of state, local or foreign law), (X) as a transferee or successor by operation
oflaw, (Y) by Contract or (Z) otherwise;

(ii)

Intentionally Omitted;

(iii)
any Tax arising directly or indirectly from a breach of a
representation or warranty set out in Section 4.12;
(iv)
any incremental Liability for Tax in a Post-Transfer Period
arising from an action taken by the Company or an Affiliate thereof with respect to a Tax
Return for a Pre-Transfer Period;
(v)
any Liabilities, costs, expenses (including reasonable expenses
of investigation and reasonable attorneys' fees and expenses), losses, damages, assessments,
settlements or judgments arising out of or in~ident to the imposition, assessment or assertion
of any Tax with respect to the Assets for the Pre-Transfer Period, including those incurred in
the good faith contest of the imposition, assessment or assertion of any Tax;
(vi)
Section 9.11 occur; and

any Liability incurred by Buyer should the events set forth in

(vii) any Liability incurred by Buyer as transferee with respect to the
Assets for the Pre-Transfer Period.
(b) Except as otherwise provided in Section 9.04, payment in full of any amount
due from the Company under this Section 9.01 shall made by the Company to Buyer in
immediately available funds at least five (5) Business Days before the date payment of the Taxes
to which such payment relates is due.
Section 9.02 .

Allocation of Certain Taxes.

(a) In the case of Taxes arising in a taxable period of the Company that includes
but does not end on the Closing Date or the applicable Conversion Date, except as provided in
Section 9.02(b), the allocation of such Taxes between the Prc~Transfer Period and the Post-

41

A 54

Penson_Opus00000063

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 55 of 246

Transfer Period shall be made on the basis of an interim closing of the books as of the Closing
Date or the applicable Conversion Date.
(b) Buyer shall indemnify and hold the Company harmless from and against any
Tax imposed upon or relating to the Assets for any Post-Transfer Period, except as provided in
Section 9.01 (a)(iv) and (v).
Section 9.03 .
Transfer Tax and Other Closing Expenses. The Company shall be
obligated to pay, and shall pay directly, or reimburse Buyer promptly upon demand and delivery
of proof of payment for, all excise, sales, transfer, documentary, filing, recordation and other
similar taxes, levies, fees and charges, if any (including all real estate transfer taxes and
conveyance and recording fees, if any), that may be imposed upon, or payable or collectible or
incurred in connection with, this Agreement and the transactions contemplated hereby. All other
expenses incurred in connection with the closing of the transactions contemplated herein will be
paid by the party incurring such expense.
Section 9.04.
Contests. If any claim for Tax is asserted in a Contest against any
Tax Indemnitee that would result in the indemnification of any such Tax Indemnitee by the
Company pursuant to this Article IX, then the following provisions of this Section 9.04 will
apply to the handling of such claim. For purposes of this Agreement, "Contest" means any audit,
court proceeding or other dispute with respect to any Tax matter that would result in the
indemnification of a Tax Indemnitee. Each party shall, at no cost to any other party, cooperate
with the other parties hereto and the other parties' representatives in a prompt and timely manner
in connection with any Contest. Such cooperation shall include, but not be limited to, making
available to the other party, during normal business hours, all books, records, returns, documents,
files, other information (including working papers and schedules), officers or employees
(without substantial interruption of employment) or other relevant information necessary or
useful in connection with any Contest requiring any such books, records and files. The
Company shall have the right to control the conduct of such Contest, including settlement or
other disposition thereof; provided that any settlement that would be adverse to Buyer shall
require Buyer's prior written consent. Buyer may, at its election, attend and participate in any
defense, prosecution, settlement or compromise of any Contest relating to a Tax matter that
would result in the indemnification of a Tax Tndemnitee and shall bear its own expenses and
costs with respect thereto.
Section 9.05.
Tax Returns. (a) The Company shall issue to each of the Company
Members at such time as is required by applicable Law a Fonn K-1 that will reflect the income
of the Company for all periods through and after the Closing Date.

(b) The Company shall file or cause to be filed all separate Tax Returns of the
Company for all taxable periods that end on or before the Closing Date or the applicable
Conversion Date.
(c) The Cornp~ny shall be responsible for the preparation and timely filing of a11
Tax Returns of the Company for all taxable periods.
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Section 9.06. Cooperation.
(a) Each party hereto shall, and shall cause its Affiliates to, provide to each of the
other parties hereto such cooperation and information as any of them reasonably may request in
filing any Tax Return, amended Tax Return or claim for refund, determining a liability for Taxes
or a right to refund of Taxes or in conducting any audit or other proceeding in respect of Taxes
arising in connection with the transfer of the Assets and the transactions contemplated hereby.
Such cooperation and information shall include (i) the retention of all returns, schedules and
work papers, material records or other documents relating to any tax matters directly related to
the Business and/or the Assets for the first taxable period after the Closing Date or the last
Conversion Date, and all prior taxable periods until the later of (A) the expiration of the
applicable statute of limitations or (B) six (6) years after the due date without extension for such
returns, including copies of all relevant portions of relevant Returns, together with relevant
accompanying schedules and relevant work papers, relevant documents relating to rulings or
other determinations by Taxing Authorities and relevant records concerning the ownership and
Tax basis of property, which any such party may possess and (ii) (upon the other party's request)
the provision of such returns, schedules, work papers, records or other documents. The
Company agrees (i) to abide by all record retention agreements entered into with any Taxing
Authority directly related to the Business and/or the Assets and (ii) to give Buyer reasonable
written notice prior to transferring, destroying or discarding any such books and records, and if
Buyer so requests, to allow Buyer to take possession of such books and records. Each party shall
make its employees reasonably available on a mutually convenient basis at its cost to provide
explanation of any documents or information so provided. Subject to the preceding sentence,
each party required to file Tax Returns pursuant to this Agreement shall bear all costs of filing
such Tax Retums.
(b) The Company agrees, upon request, to use reasonable efforts to obtain any
certificate or other document from any governmental authority or customer or of the Company as
may be necessary to mitigate, reduce or eliminate any Tax that could be imposed (including with
respect to the transactions contemplated by this Agreement) .
Section 9.07.
Surviv_al. All obligations under this Article IX shall survive the
Closing hereunder and continue until sixty (60) days following the expiration of the applicable
statute oflimitations on assessment of the relevant Tax, including extensions.
Section 9.08.
Characterization as Purchase Price Adjustment. All amounts paid
pursuant to this Article IX and Article X by one pa11y to another party shall be treated by such
parties as an adjustment of the Purchase Price.
Section 9.09.
Absence of Withholding Tax Liability. On or before the Closing
Date, the Company shall deliver to Buyer a certificate complying with the Code and Treasury
regulations, in fonn and substance satisfactory to Buyer, certifying that the transactions
contemplated hereby are exempt from withholding under Section 1445 of the Code.
Section 9.10.
ConflicJ:. In the event of a conflict between the provisions of this
Article IX and any other provision of this Agreement, the provisions of this Article IX shall
control.
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Section 9 .11.
Termination and Unwind. Notwithstanding anything contained in
this Section 9, in the event of the termination of this Agreement for any reason whatsoever, each
party shall be responsible for any Tax Liabilities on income earned by such party with respect to
the Assets.
ARTICLE X
INDEMNIFICATION
Section 10.01.
Survival of Renresentations and Warranties. The representations,
warranties, covenants and agreements set forth in or made pursuant to this Agreement and the
Ancillary Agreements or in any certificate delivered pursuant hereto shall survive as follows:
(i)
indefinitely with respect to the representations and warranties
contained in Sections 4.01, 4.03, 4.04, 4.18, 5.01, 5.02 and 5.03 and the covenants contained
in Sections 6.02, and 6.04;

(ii)
until sixty (60) days following the expiration of all applicable
statutes of limitation (including all periods of tolling or other extension, whether automatic or
p~rmissive) with respect to matters covered by Sections 4.12 and 4.20 and Article IX; or
(iii)
until the two-year anniversary of the Measurement Period
Trigger Date in the case of all other representations and warranties and any covenant or
agreement contained in this Agreement unless otherwise expressly provided for herein.
Notwithstanding the foregoing, (a) any repn:sentation, warranty, covenant or agreement
that would otherwise terminate in accordance with clause (ii) or (iii) above will continue to
survive if a claim notice shall have been timely given on or prior to such tennination date, until
the related claim for indemnification has been satisfied or otherwise resolved, and (b) claims
related to the fraud or willful misrepresentation of any party to this Agreement shall survive
indefinitely.
Indenmification by the Company. Subject to the provisions of
Section 10.02.
Sections 10.01 and 10.04, the Company agrees to indemnify each of the Buyer Indemnified
Parties against, and agrees to hold each of them harmless from, any and all Losses incun·ed or
suffered by them relating to or arising out of or in connection with any of the following:
(a) any breach of or any inaccuracy in any representation or warranty of the
Company contained in Article lV made as of the date hereof and as though restated on and as of
the Threshold Conversion Date, as may be qualified by the Schedules thereto;
(b) any breach of or failure by the Company to perform any agreement, covenant
or obligation of the Company contained in this Agreement (other than Article IX) or any
document delivered by the Company to Buyer on or prior to the Threshold Conversion Date;
(c) Intentionally Omitted;
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(d) any Liability incurred by Buyer should the events described in Section 9.11
occur;
(e) any noncompliance with any bulk sales laws or fraudulent transfer law in
respect of the transactions contemplated by this Agreement or any of the Ancillary Agreements;
(f) any brokerage or finder's fees or commissions or similar payments based upon
any agreement or understanding made, or alleged to have been made, by any Person with the
Company or any of its Affiliates (or any Person acting on their behalf) in connection with any of
the transactions contemplated by this Agreement or under any of the Ancillary Agreements;

(g) any of the Retained Liabilities; and

(h) any Liability in any way related to, or arising out of or in connection with, any
and all pending or tlueatened Litigation to which the Company is a party or with which it has
been threatened, including all such matters set forth (or which should have been set forth) on
Schedule 4.13.
Indemnification by Buyer. Subject to the provisions of Sections
Section 10.03.
10.01 and 10.04, Buyer agrees to indemnify each of the Company Indemnified Parties against,
and agrees to hold each of them harmless from, any and all Losses incurred or suffered by them
relating to ·or arising out of or in connection with any of the following:
(a) any breach of or any inaccuracy in any representation or warranty of Buyer
contained in Article V made as of the date hereof and as though restaled on and as of the
Threshold Conversion Date;
(b) any breach of or failure by Buyer to perfonn any agreement, covenant or
obligation of Buyer contained in this Agreement or in any document delivered by Buyer to the
Company on the Tln·eshold Conversion Date; or
(c) any brokerage or finder's fees or commissions or similar payments based upon
any agreement or tmderstanding made, or alleged to have been made, by any Person with Buyer
or any of its Affiliates (or any Person acting on their behalf) in connection with any of the
transactions contemplated by this Agreement or under any of the Ancillary Agreements.
Section 10.04.
Limitations on Indemnification. (a) The amount of any Losses
incurred or suffered by any Indemnified Person shall be calculated after giving effect to (i) any
insurance proceeds received by the Indemnified Person or any of its Affiliates with respect to
such Losses and (ii) any recoveries obtained by the Indemnified Person or any of its Affiliates
from any third Persons with respect to such Losses; provided that the obligation of any
lndenmifying Person to make any payment to an Indemnified Person shall not be stayed or
delayed pending any determination as to whether an insurance carrier will make any payment
with respect to all or part of any Losses or whether the Indemnified Person or any of its Affiliates
will recover from any third Person with respect to all or part of any Losses. If any such proceeds
or recoveries are received by an Indemnified Person or any of its Affiliates with respect to any
Losses after an IndemnifYing Person has made a payment to the Indemnified Person with respect
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thereto, the Indemnified Person or such Affiliate shall pay to the Indemnifying Person the
amount of such proceeds or recoveries (up to the amount of the Indemnifying Person's payment).
(b)
Indemnity Cushion. Subject to Section 10.04{c}, the Company shall not
have any liability to any Buyer Lndcmnified Parties with respect to Losses arising out of any of the
matters rcfcncd to in Section 10.02 until such time as the amount of such liability shall exceed
Fifteen Thousand Dollars ($15,000) in the aggregate (in which case the Company shall be liable
for all Losses in c.xcess of $15,000, without having to satisfy any monetary tJ1reshold for any
subsequent claim); provided, however, that this Section 10.04(b} shall not apply to Losses relating
to a breach of any representation or warranty contained in S(!ctions 4,03, 4.04.1:11, 4.18, 4.20 or
any other provision in this Agreement relating to Taxes.
(c)
Exceptions. Each of the limitations set forth in Section 10.04(b) shall in
no evetrt appLy to atry Losset; incurred by a Buyer Indemnified Party which relate, directly or
indirectly, to (i) any gross negligence, fraudulent acts, omissions or misrepresentations
committed by the Company, (i) any indemnification obligation under Section 10.02(g) or any
other provision in this Agreement relating to Taxes, and (iii) the Company's obligations set forth in
Section 11.07 to pay expenses.
Claims. As promptly as is reasonably practicable after becoming
Section 10.05.
aware of a claim for indemnification under this Agreement not involving a claim, or the
commencement of any suit, action or proceeding, of the type described in Section 10.06, the
Indemnified Person shall give notice to the Indemnifying Person of such claim and the amount
(to the extent then determinable) that, subject to Section 10.04, the Indemnified Person will be
entitled to receive hereunder from the Indemnifying Person; provided that the failure of the
Indemnified Person to give notice shall not relieve the Indemnifying Person of its obligations
under this Article X except to the extent (if any) that the Indemnifying Person shall have been
prejudiced in any material respect thereby.
Notice of Third Pm1y Claims; Assumption of Defense. (a) The
Section 10.06.
Indemnified Person shall give notice as promptly as is reasonably practicable to the
Indemnifying Person of the assertion of any claim, or the commencement of any suit, action or
proceeding, by any Person not a party hereto in respect of which indemnity may be sought under
Hus Agreement; provided that the failure of the Indemnified Person to give notice shall not
relieve the Indemnifying Person of its obligations under this Article X except to the extent (if
any) that the Indemnifying Person shall have been prejudiced in any material respect thereby.
The Indemnifying Person shall have the right, upon written notice to the
(b)
Indemnified Person (the "Defense Notice") within ten (10) Business Days after receipt from the
Indemnified Person of the claim notice, which Defense Notice by the Indemnifying Person shall
specify the counsel it will appoint to defend such claim ("Defense Counsel"), to conduct at its
expense the defense against such claim in its own nam~, ,Qt if neGeSSiii'Y in the name of the
Indemnified Person; provided, however, that the Indemnified Person shall have the right to
approve the Defense Counsel, which approval shall not be unreasonably withheld or delayed. In
the event that the Indemnifying Person shall fail to give the Defense Notice within such ten-day
period, it shall be deemed to have elected not to conduct the defense of the subject claim, and in
such event the Indemnified Person shall have the right to conduct the defense and to compromise
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and settle the claim without prior consent of the Indemnifying Person and the Indemnifying
Person will be liable for all Losses incurred in connection therewith.
In the event that the Indemnifying Person disputes the claim for
(c)
indemnification against it, such Indemnifying Person shall notify the Indemnified Person to such
effect within ten (1 0) Business Days after receipt of the claim notice (or within such shorter time
as may be necessary to give the Indemnified Person a reasonable opportunity to respond to such
third party claim). In such event the Indemnified Person shall have the right to conduct the
defense and to compromise and settle such third party claim, with the prior consent of the
Indemnifying Person (which consent will not be unreasonably withheld or delayed), and, once
such dispute has been finally resolved in favor of indemnification by a court or other tribunal of
competent jurisdiction or by mutual agreement of the Indemnified Person and the Indemnifying
Person, subject to the provisions of Section 10.04, the Indemnifying Person shall within ten (1 0)
Business Days of the date of such resolution or agreement, pay to the Indemnified Person all
Losses incurred by the Indemnified Person in connection with such third party claim, including
the reasonable costs and expenses incurred by the Indemnified Person in obtaining
indemnification hereunder.
(d)
In the event that the Indemnifying Person does deliver a Defense Notice
and thereby elects to conduct the defense of the subject claim, the Indemnifying Person shall be
entitled to have the exclusive control over the defense and settlement of the subject claim and the
Indemnified Person will cooperate with and make available to the Indemnifying Person such
assistance and materials as it may reasonably request, all at the expense of the Indemnifying
Person. The Indemnified Person shall have the right at its expense to participate in the defense
assisted by counsel of its own choosing. In such an event, the Indemnifying Person will not
settle the subject claim without the prior written consent of the Indemnified Person, which
consent will not be unreasonably with11eld or delayed.
Without the prior written consent of the Indenmified Person, the
(e)
Indemnifying Person will not enter into any settlement of any third party claim or cease to
defend against such claim, if pursuant to or as a result of such settlement or cessation, (i)
injunctive relief or specific perfonnance would be imposed against the Indemnified Person, or
(ii) such settlement or cessation would lead to liability or create any financial or other obligation
on the part of the Indemnified Person for which the Indemnified Person is not entitled to
indemnification hereunder.
Settlement. (a) Any settlement or compromise made or caused to
Section 10.07.
be made by the Indemnified Person of any claim, suit, action or proceeding of the kind referred
to in Section 10.06 shall also be binding upon the Indemnified Person in the same manner as if a
final judgment or decree had been entered by a court of competent jurisdiction in the amount of
such settlement or compromise. The Indemnifying Person will not be subject to any liability for
any settlement or compromise made without its consent, but such consent may not be
unreasonably withheld; provided that it shall not be unreasonable for an Indemnifying Person to
withhold its consent to any settlement or compromise involving the imposition of equitable
remedies or involving the imposition of any material obligations on the Indemnifying Person
other than monetary obligations for which the Indemnified Person will be indemnified
hereunder.
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(b) The Indemnified Person shall give the Indemnifying Person at least twenty
(20) Business Days' notice of any proposed settlement or compromise of ;:my claim. suit, action
or proceeding it is defending, during which time the Indemnifying Person may reject such
proposed settlement or compromise; vrovid£d that from and after such rejection, the
Indemnifying Person shall be obligated to assume the defense of and full and complete liability
and responsibility for such claim, suit, action or proceeding. Any and al1 Losses suffered by the
Indemnified Person in connection with such claim, strit, ·actiqn -~· ;prQ.o~~ng for which the
Indemnified Person is not otherwise entitled to indemnification under this Agreement shall be
paid by the Indemnifying Person to the extent they exceed the unindemnified Losses that would
have been suffered by the Indemnified Person under the proposed settlement that was so
rejected.
Section 10.08.
Failure of Indemnifying Person to Act. In the event that the
Indemnifying Person does not elect to assume the defense of any claim, suit, action or
proceeding, then any failure of the Indemnified Person to defend or to participate in the defense
of any such claim, suit, action or proceeding or to cause the same to be done, shall not relieve the
Inde~~pg .\?'erSQ.P Qf i~ $ligations hereunder.
Section 10.09.
Exclusive Remedy. Afier the Closing, and other than with respect
to claims based upon breaches of Section 6.12 or Section 6.13, the remedies available pursuant to
the provisions of this Article X and Article IX shall be the sole and exclusive remedy for
monetary damages for any breach of representations, warranties, covenants or ab>Tecmcnts herein,
provided, however, the foregoing shall not limit the right to seek recovery for fi:aud or willful
misconduct or to seek specific perfonnance, injunctive relief or other available equitable
remedies.

ARTICLE XI
MISCELLANEOUS
Section 11.01.
Headings. The section headings herein are for convenience of
reference only, do not constitute part of this Agreement and will not be deemed to limit or
otherwise affect any of the provisions hereof. References to Sections, unless otherwise
indicated, are references to Sections of this Agreement.
Section 11 .02.
Notices. All notices to be given pursuant to this Agreement to any
pru1y must be in writing and will be deemed to have been validly given if delivered personally,
sent by confirmed facsimile transmission or sen.t by overnight courier (providing proof of
delivery), to such party at its address given below. Notices shall be deemed given (i) if delivered
personally or by overnight courier, upon delivery or (ii) if sent by facsimile transmission, upon
confirmation of transmission thereof.
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The address of each party for the purposes of this Agreement is as follows:
If to the Company or the Manager:
Schonfeld Securities, LLC
460 Park Avenue- 19th Floor
New York, New York 10022
Attn.: Mark H. Peckman, Esq.
with a copy to:
Berkowitz, Trager & Trager, LLC
275 Madison Avenue - 36th Floor
New York, New York 10016
Attn.: Steven T. Gersh, Esq.
If to any Manager PrincipaL
Schonfeld Securities, LLC
460 Park A venue - 19th Floor
New York, New York 10022
Attn. : Andrew Fishman

with copies to:
Schonfeld:Sect~rities, LLC.
460 Park Avenue- 19th Floor
New York, New York 10022
Attn.: Mark H. Peckman, Esq.
Berkowitz, Trager & Trager, LLC
275 Madison Avenue- 36th Floor
New York, New York 10016
Attn.: Steven T. Gersh, Esq.

If to Buyer or PWI, to it at:
Penson Worldwide, Inc.
i 700 Pacific A venue
Suite 1400
Dallas, TX 75201
Attention: Chief Executive Officer
General Counsel
Fax: (214) 217-5096 and (214) 765-1164
Any party may by notice to the others change its address for notice and will so
change its address for notice whenever its existing address for notice ceases to be adequate for
delivery both by hand or overnight courier and by facsimile,
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Section 11.03.
Assiwnent; Tr'\osfer. of the Assets bv Buy~r. The rights and
obligations under this Agreement may be transferred only with the written consent of the other
parties hereto. Any transfer in violation of this Section 11.03 shall be null and void; provided,
however, that Buyer may assign any of its rights and obligations hereunder to any of its
Affiliates, it being understood that Buyer and/or PWI, as applicable, shall remain liable for the
performance of any such obligations. This Agreement shall be binding upon and shall inure to
the benefit of the parties hereto, and their respective successors and pennitted assigns. Buyer
further agrees not to sell, assign or otherwise transfer the Assets, and to cause PFSI not to sen,
assign or otl1erwise transfer the Assets except in cmmection with a transaction in which either (i)
substantially all of Buyer's or PFSI's other assets arc sold, assigned or transferred and with
respect to which adequate provision is made for the continued calculation of the Purchase Price
in a manner that does not materially prejudice the rights of the Company with respect to the
calculation, or its ability to cam or collect the balance, of the Purchase Price, or (ii) solely the
Assets are sold, assigned or transferred, provided that if such transaction occurs prior to the
Company receiving the full Purchase Price, such transaction will be effected in accordance with
and subject to an acceleration right to be detennined by the parties in good faith at the time such
transaction occurs.
Section I 1.04.
Govcming Law; Jurisdiction; Waiver of Jury Trial. (a) This
Agreement shall be governed by and construed in accordance with the laws of the State ofNew
York.
(b) To the fullest extent permitted by applicable law~ each party hereto (i) agrees
that any claim, action or proceeding by such party seeking any relief whatsoever atising out of,
or in connection with, this Agreement or the transactions contemplated hereby shall be brought
in any state or federal court of competent jurisdiction sitting in New York County in the State of
New York or Dallas County in the State of Texas, depending upon the location of the principal
office of the initial defendant, and not in any other state or federal court in the United States of
America or any court in any other country, (ii) agrees to submit to the exclusive jurisdiction of
such courts described in clause (i) for purposes of all legal proceedings arising out of, or in
connection with, this Agreement or the transactions contemplated hereby, (iii) waives and agrees
not to assert any objection that it may now or hereafter have to the laying of the venue of any
such proceeding brought in such a court or any claim that any such proceeding brought in such a
court has been brought in an inconvenient forum, and (iv) agrees that a final judgment in any
such action or proceeding shall be conclusive and may be enforced in other jurisdictions by suit
on the judgment or in any other manner provided by applicable Law.
OF THE
PARTIES
HERETO
IRREVOCABLY
AND
(c) EACH
UNCONDITIONALLY W AlVES TRIAL BY JURY IN ANY LEGAL ACTION OR
PROCEEDING RELATING TO THIS AGREEMENT OR THE TRANSACTIONS AND FOR
ANY COUNTERCLAIM RELATING THERETO.
Section 11.05.
Severability. In the event that any provision of this Agreement
shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining
provisions shall not in any way be affected or impaired thereby as long as the remaining
provisions do not fundamentally alter the relations among the parties.
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Section 11.06.
Entire Agreement: Amendment; No Waiver. (a) This Agreement,
together with the Ancillary Agreements and the Confidentiality Agreement, sets forth the entire
understanding and agreement between the parties with respect to the subject matter hereof and
thereof and supersede and replace any prior understanding, agreement or statement of intent, in
each case written or oral, of any kind and every nature with respect hereto. Any provision of this
Agreement, the Ancillary Agreements or the Confidentiality Agreement may be amended,
modified or waived in whole or in part at any time by an agreement in writing among the parties
thereto.
(b) The waiver by any party hereto of a breach of any provision of this Agreement
shall not operate or be construed as a further or continuing waiver of such breach or as a waiver
of any other or subsequent breach. Except as otherwise expressly provided herein, no failure on
the part of any party to exercise, and no delay in exercising, any right, power or remedy
hereunder, or otherwise available in respect hereof at law or in equity, shall operate as a waiver
thereof, nor shall any single or partial exercise of such right, power or remedy by such party
preclude any other or further exercise thereof or the exercise of any other right, power or remedy.
Section 11.07.
Expenses. Except as otherwise expressly set forth in this
Agreement, Buyer, on the one hand, and the Company, on the other hand, shall each pay their
respective expenses (including legal, investment banking, fmdcr's, broker's and accounting fees)
incurr-ed ·t1rt.:O-n'nedi'unwith rl:"f~ origination, negotiation and execution of, and the closing of the
transactions contemplated by, this Agreement and the Ancillary Agreements.
Section 11.08.

Intentionally Omitted.

Section 11.09.
Annexes, Schedules and Exhibits. All Annexes, Exhibits and
Schedules to this Agreement are hereby incorporated by reference and made a part of this
Agreement. Any fact or item which is disclosed on any Schedule that is referred to in a
representation or warranty in this Agreement shall not be deemed to be an exception to any other
representation or warranty in this Agreement, or to be disclosed on any other Schedule, unless
specified on such other Schedule by a cross-reference or otherwise. Any fact or item disclosed
on any Annex, Schedule or Exhibit to this Agreement shall not by reason only of such inclusion
be deemed to be material and shall not be employed as a point of reference in determining any
standard of materiality under this Agreement.
No Third Party Beneficiaries. Except as expressly provided
Section 11.1 0.
herein, nothing herein shall create or establish any third-party beneficiary hereto nor confer upon
any Person not a party to this Agreement any rights or remedies of any nature or kind whatsoever
under or by reason of this Agreement.
Section 11.11.
Countcmarts. This Agreement may be executed by facsimile and
in any number of counterparts, each of which when so executed shall be deemed to be an original
but all of which together shall constitute one and the same instrument.

Signature Page Follows
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IN WITNESS WHEREOF, each of the parties has caused this Asset Purchase
Agreement to be executed on its behalf by its officers thereunto duly authorized, all as of the
day and year first above written.

BUYER:
SAl HOLDINGS, INC.

B~~07~~
Name:
Title:
THE COMPANY:
SCHONFELD SECURITIES, LLC
By:

Schonfeld Group Holdings LLC
Manager, and in its own capacity solely as
to Sections 6.02, 6.04(b), 6.1 0, and 6.15

By:
Name: Steven B. Schonfctd
Title: ChiefExecutive Officer

PENSON WORLDWIDE, INC., solely as to
Sections 3.01, 6.04(a), and 6.15.

a~n~
Y·~
Title:
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IN WITNESS WHEREOF, each of the parties has caused this Asset Purchase
Agreement to be executed on its behalf by its officers thereunto duly authorized, all as of
the day and year first above written.

BUYER:

SAT HOLDINGS, INC.

By:

-----------------------

Name:
Title:

THE COMPANY:
SCHONFELD SECURITIES, LLC
By:

·Schtmfeld Group Holdings LLC
Manager, and in its own capacity solely as
to Sections 6.02, 6.04(b), 6.10, and 6.15

PENSON WORLDWIDE, INC., solely as to
Sections 3.01, 6.04(a), and 6.15.
By:

-------------------------

Name:
Title:
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ANNEXA

Introducing Brokers
Schonfeld Securities, LLC
Schonfeld & Company LLC
Opus Trading Fund LLC
Wheatley Capital Series Fund LLC
Quantitative Trading Strategies LLC
Trilliwn Trading, LLC
Spectrum Trading, LLC

Z:\stg\Transactions\S chonfeld - Penson Closing Docs 101506\Schonfeld- Penson Asset Purchase Agree 102806.doc
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EXHIBIT C
Fully Disclosed Clearing Agreement Between Pension Financial Services, Inc., and Opus
Trading Fund LLC (dated November 20, 2006)
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enson Financial Services®

llfember NASD (md SJPC

DISCLOSED CLEARING AGREEMENT BETWEEN
PENSON FINANCIAL SERVICES, INC. AND
OPUS TRADING FUND
As of November 20,2006

CONFIDENTIAL
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FULLY DISCLOSED CLEARING AGREEMENT
This Fully Disclosed Clea1ing Agreement (this "Agreement") is executed and entered into by
and between Penson Financial Services, Inc. ("Penson"), a North Carolina corporation, and Opus
Trading Fund LLC ("Correspondent") a Delaware limited liability company.
WHEREAS, Correspondent is in the process of registering or is registered with the Securities
and Exchange Commission ("SEC') as a broker-dealer of securities in accordance with Section 15(b)
of the Securities and Exchange Act of 1934 (the "Act") and is a member of the Philadelphia Stock
Exchange, and desires for Penson to act as a clearing broker for Correspondent; and
WHEREAS, Penson meets all requirements of the SEC to function as a clearing broker, and
desires to enter into an agreement to clear and maintain cash, margin, option or other accounts
("Accounts") for Correspondent or customers of Correspondent ("Customers").
NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for
other good and valuable consideration the receipt and sufficiency of which is hereby acknowledged,
the parties agree as follows:
1.

REPRESENTATIONS AND WARRANTIES
Correspondent represents and warrants to Penson that:
(a)

Correspondent is a limited liability company duly organized, validly existing and in
good standing under the laws of the state of its organization.

(b)

Correspondent has all the requisite authority in conformity with all applicable laws
and regulations to enter into this Agreement and to retain the services of Penson in
accordance with the terms hereof.

(c)

Correspondent shall employ as a manager of its brokerage operation only a person
who has all requisite licenses and experience in compliance with applicable securities
laws and regulations.

(d)

Correspondent shall duly employ personnel ("Registered Representatives") who have
the requisite licenses and experience in compliance with applicable securities laws
and regulations.

(e)

Correspondent has advised Penson that except as otherwise set forth on Schedule C
attached hereto and made a part hereof, Correspondent has not made any clearing
arrangements with any other clearing broker or dealer.

Penson represents and warrants to Correspondent that:

CONFIDENTIAL

(a)

Penson is a corporation duly organized, validly existing and in good standing under
the laws of the state ofNorth Carolina.

(b)

Penson is registered as a broker-dealer with the SEC and is in compliance with the
rules and regulations thereof.

(c)

Penson is a member corporation in good standing of the NASD and is in compliance
with the rules and regulations thereof.
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Penson is in compliance with the rules and regulations of each national securities
exchange of which it is a member.

CUSTOMER AND CORRESPONDENT ACCOUNTS

Responsibility for compliance with the provisions of the NASD's Conduct Rules regarding
opening, approving and monitoring Customer Accounts shall be allocated between Penson and
Correspondent as set forth in this Section 2.

CONFIDENTIAL

(a)

Account Documentation. Correspondent will be responsible for obtaining and
verifying all required information and the identity of each potential Customer.
Correspondent will be responsible for obtaining all documents related to Customer
Accounts and for the transmission of all required documents to Penson on a timely
basis. Penson may, in its discretion, receive documents directly from the Customer.
Correspondent acknowledges the obligation to retain all documents in an easily
accessible place in accordance with SEC rules and agrees to provide the original
application within 48 hours of a request from Penson and/or (as determined by
Penson) a legible copy by facsimile transmission within 24 hours of a request from
Penson. Correspondent will be responsible for complying with the requirement of
SEC Rule 15g-9, if applicable.

(b)

Knowledge of Customer and Customer's Investment Objectives. Correspondent
will be responsible for learning and documenting all the required information relating
to each and every Customer in order to insure compliance by Correspondent with
applicable rules and regulations. This required information includes, but is not
limited to, all of the information and instructions submitted to Penson pursuant to
Section 2(a), any additional facts relative to the Customer's investment objectives,
and every person holding power of attorney over any Customer Account. It shall be
the responsibility of Correspondent to ensure that those of its Customers who open
Accounts hereunder shall not be minors. Correspondent shall be solely responsible
for any issues regarding the suitability of any investments for its Customers.

(c)

Acceptance of Accounts. Prior to any Customer Account being opened with
Penson, it must be approved by Correspondent. Penson reserves the right, in its good
faith judgment, to withhold acceptance of, or to reject, any Customer, Customer
Account, Correspondent Account or any transaction for any Account and to terminate
any Account previously accepted by Penson. Initial acceptance of each Account shall
be conditioned upon Penson's receipt of completed forms as required by Section 2(a).
Correspondent shall not submit such forms with respect to any Customer Account
unless Correspondent has in its possession the documentation of all information
required pursuant to Section 2(b). Penson shall be under no obligation to accept any
Account as to which any documentation required to be submitted to Penson or
maintained by Correspondent pursuant to Sections 2(a) and 2(b) is incomplete. Prior
to acceptance of any Account, no action taken by Penson or any of its employees,
including, without being limited to, executing or clearing a trade in any Account,
shall be deemed to be or shall constitute acceptance of such Account.

(d)

Supervision of Orders and Accounts. Correspondent, Correspondent's designee or,
at Correspondent's request, Penson, will execute orders for Customers after
Correspondent's appropriate principals have accepted and approved said Accounts.
Correspondent agrees to notify Penson no less than three (3) days prior to signing any
foreign Customer that did not previously have an Account at Penson. Correspondent
will be responsible for the review and supervision of, and the suitability of,
Penson_OpuA~00315
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investments made by each and every one of its Customers and Penson shall have no
responsibility. Correspondent shall be responsible for insuring that all transactions in
and activities related to all Accounts opened by it with Penson, including
discretionary accounts, will be in compliance with all applicable laws, rules and
regulations of the United States, the several states, governmental agencies, securities
exchanges and the NASD, including any laws relating to Correspondent's fiduciary
responsibilities to Customers, either under the Employee Retirement Income Security
Act of 1974 or otherwise. Correspondent shall diligently supervise the activities of
its officers, employees and representatives with respect to all Accounts. Penson will
perform the clearing services provided for in this Agreement for Accounts accepted
by it in accordance with the terms of this Agreement, as it may be amended from time
to time and otherwise in accordance with its best business judgment. To the extent, if
any, that Penson accepts from Correspondent orders for execution in accordance with
Section 7(a), Correspondent shall be responsible for informing Penson of the location
of the securities that are the subject of the order so that Penson may comply with the
provisions of Rule 3110 of the NASD's Conduct Rules.
(e)

Accounts of Associated Persons. Correspondent will not accept Accounts for any
persons that come within the express provisions ofRule 3050 of the NASD's Conduct
Rules unless Correspondent has complied with the provisions of said Rule and, if
applicable, provided evidence of employer approval as required by the Rule.

(f)

Piggybacking Arrangements. Correspondent will not, without Penson's prior
written consent, act, or agree to act, as an intermediary for another NASD member in
obtaining clearing services. Should Penson agree to allow Correspondent to act as an
intermediary for another NASD member, Correspondent agrees to (i) maintain its
proprietary and customer accounts and the proprietary and customer accounts of any
member for which it is acting as an intermediary in compliance with Rule 3230 of the
NASD's Conduct Rules, and (ii) provide to Penson any data requested by Penson
related to such intermediary relationship as Penson shall, in its sole discretion, deem
necessary for Penson to comply with its reporting requirements prescribed in Rule
3150 of the NASD's Conduct Rules.

(g)

Account Responsibility for Certain Purposes. Notwithstanding anything herein to
the contrary, for purposes of the Securities Investment Protection Act of 1970 and the
Financial Responsibility Rules of the SEC, the Customer Accounts are the
responsibility of Penson. For all other purposes, the Customer Accounts shall be the
full, total and sole responsibility of Correspondent

(h)

Compliance with Anti-Money Laundering Laws.
1.
Penson and Correspondent agree to conduct business only with clients who
are engaged in legitimate and lawful business activities, to engage in financial
transactions using funds that are derived solely from lawful activities and legitimate
sources, and not to have involvement in any activity that facilitates money laundering
or the funding of terrorist or other criminal activities. Penson and Correspondent will
each comply with applicable anti-money laundering laws, including relevant
provisions in, and rules promulgated pursuant to, the U.S. Criminal Code (18 U.S. C.
§§ 1956, 1957), the Bank Secrecy Act and the USA Patriot Act.
2.
Penson and Correspondent each represent that they have in place an antimoney laundering compliance program based on the laws of their respective
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jurisdictions, and further agree to provide, each party to the other, a copy of such
program.
3.
Penson and Correspondent agree to allocate their anti-money laundering
responsibilities, with regard to the fully disclosed clearing arrangement between
Penson and Correspondent, in the following manner:
(1)

Know Your Customer

(a)
Correspondent shall be responsible for obtaining and
maintaining adequate information regarding Customers for whom it introduces trades
to Penson. Such information shall include, but not be limited to, verifying Customer
identity, performing background and credit checks of Customers, assuring that
foreign shell banks), and, on
Customers are not prohibited under the Patriot Act
a regular basis, consulting lists of known or suspected terrorists or terrorist
organizations maintained by U.S. government agencies to determine whether a person
seeking to open an Account, or a person for whom an Account is maintained, appears
on such lists. I
(b)
Penson shall be responsible for consulting lists of known
suspected terrorists or terrorist organizations maintained by U.S. Government
agencies on a regular basis to determine whether a person seeking to open an
Account, or a person for whom an Account is maintained, appears on such lists.
(c)
By submitting transactions for opening with Penson,
Correspondent represents that all Customers for whom Accounts are being submitted
have been subject to stringent due diligence procedures as required in (1) (a) above,
the identities of such Customers have been verified, and based on Correspondent's
analysis of information obtained, such Customers are not involved in activity that
facilitates money laundering or the funding of terrorist or other criminal activities.
(d)
Correspondent shall be required to maintain all records of the
information used to verify a person's identity in an easily accessible place for at least
two years, and to make such information available to Penson upon request.
(2)

Suspicious Activity Monitoring and Reporting

(a)
Penson shall be responsible for monitoring Customer
Accounts for any suspicious transactions that involve, in the aggregate, at least
$5,000 in funds or other assets. In this regard, Penson will monitor, on a regular
basis, among other things, Customer trades introduced by Correspondent for clearing,
wire transfers into accounts maintained on behalf of Customers, and the deposit of
and withdrawal from Customer Accounts of funds or other assets.
(b)
Correspondent shall notify Penson of any suspicious
transactions it detects or of which it is aware with respect to the accounts of
Customers for whom it introduces transactions to Penson.
(c)
Penson shall be responsible for filing with the Department of
Treasury any resulting Suspicious Activity Reports as required by the Patriot Act.
foll,owil'lg websites and any lists maintained thereon should be considered: Office
Asset Control
Financial Crimes Enforcement Network
'lf':li.'Yl'J,illir~~gQYLfu!~; Financial Action Task

':fi.Yi.~!lill.!a!1!.:.iill.YL1!!.\!l<,

Laurtde1ing ("FATF")
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Such reports will be filed pursuant to the relevant procedures set forth in Penson's
anti-money laundering compliance program.
Penson shall be responsible for filing with the Internal
(d)
Revenue Service joint FinCEN/IRS forms, as required by the Patriot Act, with
respect to transactions in which it receives more than $10,000 in currency or coins.
Such reports will be filed pursuant to the relevant procedures set forth in Penson's
anti-money laundering compliance program.
(3)

Information Sharing

(a)
Penson shall be responsible for establishing and maintaining
information-sharing procedures to provide for the sharing of information between
Penson and Correspondent as necessary to identify and report activities that may
involve terrorist activities or money laundering activities.
(b)
Correspondent shall agree to comply with the requirements
set forth in the information-sharing procedures developed by Penson pursuant to
(3)(a) above.
3.

EXTENSION OF CREDIT

Responsibility for compliance with the provisions of Regulation T issued by the Board of
Governors of the Federal Reserve System pursuant to the Act ("Regulation T') and all other
applicable rules, regulations and requirements of any exchange or regulatory agency affecting the
extension of credit shall be allocated between Penson and Correspondent as set forth in this Section
3.

CONFIDENTIAL

(a)

Margin Agreements.
At the time of opening of each Margin Account,
Correspondent will furnish Penson with a Penson Customer Margin and Short
Account Agreement, executed by the Customer, on the form furnished to
CmTespondent by Penson. Correspondent may use a substitute form upon written
approval by Penson.

(b)

Margin and Margin Maintenance. Penson shall send each margin Customer a
written disclosure statement at the time of the opening of a margin account as
required by SEC Rule 1Ob-16. Correspondent is responsible for assuring Customer's
payment of Customer's initial margin requirements and of all amounts necessary to
meet subsequent maintenance calls in each Customer Account, in order to insure
compliance with Regulation T and the house rules of Penson as provided to
Correspondent in writing by Penson (whether by Web posting or otherwise from time
to time). Such payment may be collected by Correspondent on Penson's behalf, or
made directly to Penson at Correspondent's option. Correspondent is responsible for
the payment of initial margin requirements and of all amounts necessary to meet
subsequent margin calls in each Correspondent Account. Penson shall have the
unlimited right to buy in or sell out positions in Accounts whenever Penson in its
discretion deems such action appropriate and despite whether, if the Account is a
Margin Account, any such Account is then in compliance with applicable margin
maintenance requirements or has requested an extension of time to make any
payment required by Regulation T. Prior to buying in or selling out a position in
Accounts, Penson will use reasonable efforts to notify Correspondent (provided that
any failure to provide such notice shall not affect Penson's rights to take any such
action without such notice having been sent). Correspondent acknowledges that
Penson has the right to demand payment on any debit balance and that Conespondent
Penson_ OpuA_6pp00318
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is responsible to Penson for any unsecured debit balance resulting from any failure of
a Customer to make any such payments upon demand.

4.

(c)

Margin Requirements. Initial margin and margin maintenance requirements
applicable to any Margin Account shall be in accordance with the house rules of
Penson as provided to Correspondent in writing by Penson (whether by Web posting
or otherwise from time to time), rather than in accordance with any lower
requirement of any law, any exchange or any regulatory agency. Penson may change
the margin requirements applicable to any Account or class of accounts, as described
in its house rules; Correspondent shall be responsible for advising its Customer of the
changed requirements and for the payment by its Customers of any additional margin
necessary to insure compliance with such increased requirements.

(d)

Losses. In addition to, and not in limitation of, Correspondent's agreement to
indemnify Penson pursuant to the provisions of Section 10, Correspondent
indemnifies and holds harmless Penson from and against any and all loss, cost,
expense and liability (including reasonable legal and accounting fees and expenses)
sustained by Penson arising out of any of the following:
(i)

any failure by any Customer to comply with the terms of its Customer Margin
and Short Account Agreement with Penson;

(ii)

the failure of Correspondent or any Customer to comply with Regulation

(iii)

the failure of Correspondent to satisfy its obligations under this Section 3; or

(iv)

the failure of delivery of securities sold or failure of payment for securities
purchased in accordance with the provisions of Regulation T; the return to
Penson unpaid of any check given to Penson by Correspondent or any
Customer; or the payment for and/or delivery of all "when issued"
transactions which Penson may accept or execute for the Accounts.

MAINTENANCE OF BOOKS AND RECORDS
Penson will maintain stock records and other records on a basis consistent with generally
accepted practices in the securities industry and will maintain copies of such records in
accordance with the NASD and SEC guidelines for record retention in effect from time to
time. At the time this Agreement is executed and annually thereafter, Penson will provide
Correspondent with a list or description of all exception or other reports that it offers to
Correspondent. (See Attached Schedule B.) Annually, Penson will provide Correspondent
with a list of those reports requested by or supplied to Correspondent and will provide a copy
of such notice to Correspondent's DEA (as defined in Section 15).
Penson and
Correspondent shall each be responsible for preparing and filing the reports required by the
governmental and regulatory agencies that have jurisdiction over each and Penson and
Correspondent will provide the other with such information, if any, which is in the control of
one party but is required by the other to prepare any such report. Correspondent agrees to
maintain detailed records of any option, margin or stock loan orders, including review of
"easy to borrow" or "hard to borrow" lists as applicable for each such order and to provide
such records to Penson upon request. Correspondent agrees to maintain records necessary to
comply with its OATS reporting obligations, to make such filings timely and to furnish such
documentation to Penson upon request.

5.

CONFIDENTIAL

RECEIPT, DELIVERY AND SAFEGUARDING OF FUNDS AND SECURITIES
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(a)

Receipt and Delivery in the Ordinary Course of Business. Penson, acting on
behalf of Correspondent, will receive and deliver all funds and securities in
connection with transactions for Customer Accounts in accordance with the
Customer's instructions to Correspondent. Correspondent shall be responsible for
advising Customers of their obligations to deliver funds or securities in connection
with each such transaction. Correspondent shall be responsible for any failure of any
Customer to fulfill such obligation. Penson shall be responsible for the safeguarding
of all funds and securities delivered to and accepted by it, subject to count and
verification by Penson. However, Penson will not be responsible for any funds or
securities delivered by a Customer or Correspondent, its agents or employees, until
such funds or securities are physically delivered to Penson's premises and accepted
by Penson or deposited in bank accounts maintained in Penson's name. It is expressly
understood and agreed, however, that Correspondent is responsible for compliance
with the Currency and Foreign Transactions Reporting Act (31 U.S.C. Section 5311
et seq.) and the rules and regulations promulgated thereunder (31 C.F.R. Section
103.11, as amended, et seq.).

(b)

Custody Services. Whenever Penson has been instructed to act as custodian of the
securities in any Correspondent or Customer Account, or to hold such securities in
"safekeeping," Penson may hold the securities in the Customer's name or may cause
such securities to be registered in the name of Penson or its nominee or in the names
of nominees of any depository used by Penson. Penson will perform the services
required in connection with acting as custodian for securities in Correspondent and
Customer Accounts, such as (i) collection and payment of dividends; (ii) transmittal
and handling (through Correspondent) of tenders or exchanges pursuant to tender
offers and exchange offers; (iii) transmittal of all proxy materials and other
shareholder communications; and (iv) handling of exercises or expirations of rights
and warrants, and of redemptions of securities.

(c)

Receipt and Delivery Pursuant to Special Instruction. Upon instruction from
Correspondent or a Customer, Penson will make such transfers of securities or
Accounts as may be requested. Correspondent shall be responsible for determining if
any securities held in Correspondent or Customer Accounts are "restricted securities"
or 11 control stock" as defined by the rules of the SEC and that orders executed for
such securities are in compliance with applicable laws, rules and regulations.

(d)

Draft-Issuing Authority. At its discretion Penson may authorize certain of
Correspondent's employees to sign drafts as drawer payable to Customers in amounts
and pursuant to conditions as may be determined by Penson from time to time.
Correspondent agrees that it will not request Penson to authorize someone to sign
drafts who is not an employee of Correspondent. Correspondent further agrees that
this authority shall not be granted by Penson until Correspondent has notified Penson
in writing that it has established and will maintain and enforce supervisory
procedures with respect to the issuance of such instruments. Correspondent agrees to
fully indemnify Penson from the negligence, fraud, or mistakes of Correspondent or
Correspondent's employees in connection with any draft issuing authority granted to
them and Correspondent authorizes Penson to charge any Correspondent Account or
any other assets of Correspondent held by Penson with the amount of any such losses.
Notwithstanding Section 5(a), Penson will not be responsible for the safeguarding of
funds withdrawn by Correspondent or Correspondent's employees pursuant to such
draft issuing authority. Penson may withdraw this draft issuing privilege without
notice at any time during the term of this Agreement. Notwithstanding anything
herein to the contrary, Penson may at any time, at its sole discretion, despite any prior
Penson_ OpuJ\_O;QP00320

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 77 of 246

authorization, refuse payment on any draft for which Correspondent is drawer and
Penson is payee.
6.

7.

CONFIDENTIAL

CONFIRMATIONS AND STATEMENTS
(a)

Preparation and Transmission. Penson will prepare and send to Customers
monthly statements of account (or quarterly statements if no activity occurs in an
account during any quarter covered by such statement), which statements shall meet
Penson's requirements as to format and quality and will indicate that Correspondent is
the introducing broker for the Account. Penson will be responsible for preparing and
transmitting confirmations. Upon prior written approval from Penson, Correspondent
may assume the responsibility of preparing and transmitting confirmations, including
the responsibility for compliance with the provisions of Rule 2230 of the NASD's
Conduct Rules. Copies of all monthly or quarterly statements sent by Penson to
Customers will be sent to Correspondent Penson will also provide to Correspondent
monthly statements of clearing services performed by Penson for Correspondent and
Customer Accounts showing the fees charged for such services during the month, as
provided in Section 8.

(b)

Examination and Notification of Errors. Correspondent shall examine promptly
all monthly statements of account, monthly statements of clearing services and other
reports provided to Correspondent by Penson. Correspondent shall notify Penson of
any error claimed by Correspondent in any Account in connection with (i) any
transaction prior to the settlement date of such transaction, (ii) information appearing
on daily reports within seven days of such report, and (iii) information appearing on
monthly statements or reports within 30 days of Correspondent's receipt of any
monthly statement or report. Any notice of error shall be accompanied by such
documentation as may be necessary to substantiate Correspondent's claim.
Correspondent shall provide promptly upon Penson's request any additional
documentation which Penson reasonably believes is necessary or desirable to
determine and correct any such error.

ACCEPTANCE
SERVICES

OF ORDERS, EXECUTION OF TRANSACTIONS,

OTHER

(a)

Customers' Orders. At Correspondent's option, orders received by Correspondent
can be executed by Correspondent or Correspondent's designee or can be forwarded
to Penson for execution. The party executing the order shall be responsible for errors
in execution. Acceptance of orders from Customers shall be the responsibility of
Correspondent, and Correspondent shall be responsible for the authenticity of all
orders. Correspondent shall advise each of its Customers that its relationship with
Penson is solely that of an introducing broker to a clearing broker and that, except as
set forth in Section 2(g) above, Correspondent bears all responsibility for the
Customer's Account. Penson is not obligated to accept for execution any orders
placed directly with Penson by a Customer. In addition, Penson is not obligated to
accept any orders from Correspondent or Correspondent's designee if Penson
determines in good faith that it should not. Correspondent assumes the risk of failure
by an over-the-counter dealer with which Correspondent executes an order in the
event such dealer fails to perform and will reimburse Penson for any loss incurred by
it in the transaction.

(b)

Transactions Clearing. During the term of this Agreement, Penson will clear
transactions on a fully disclosed basis for Accounts of Correspondent and the
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Customers that Correspondent introduces and Penson accepts as provided in Section
2(c); provided, however, that Penson is not obligated to clear any transactions for
Correspondent or Correspondent's Customers if Penson determines in good faith that
it should not.
(c)

8.

Other Services. Penson will perfonn such other services, upon such terms and at
such prices, as Penson and Correspondent may from time to time agree.

FEES AND SETTLEMENTS FOR SECURITIES TRANSACTIONS
(a)

(b)

Commissions: Fees for Clearing Services.
(i)

Correspondent has provided to Penson its basic commission schedule(s) and
Penson will charge each Customer the commission shown on such
schedule(s) or which Correspondent may otherwise direct Penson to charge
on each transaction. Correspondent's basic commission schedule(s) may be
amended from time to time by written instructions to Penson from
Correspondent. Penson shall be required to implement such changes only to
the extent that they are within the usual capabilities of Penson's data
processing and operations systems and only over such reasonable time as
Penson may deem necessary or desirable to avoid disruption of Penson's
normal operational capabilities. Penson may charge Correspondent for
implementing changes in the basic commission schedule(s) (x) to the extent,
based on either the frequency or volume of content, such changes are outside
of the ordinary course of business and Penson incurs fees and expenses
related thereto either as a result of third party charges or of an unusual burden
on its employees (in which case Penson may elect to allocate applicable costs
of such employees' work to" Correspondent), or (y) such commission
schedule(s) is outside the format of Penson's computer system and requires
Penson to incur additional fees and expenses (including, without limitation, as
a result of a burden on its employees, in which case Penson may elect to
allocate applicable costs of such employees' work to Correspondent).

(ii)

Penson will charge Correspondent for clearing services according to the fee
schedule set forth in Schedule A attached hereto and incorporated herein for
all purposes. Throughout the term of this Agreement, Penson may pass
through all actual third party increased charges (e.g., NASD TAF, SEC fees
and similar or substitute fees) upon ten (1 0) days' prior notice to
Correspondent, and shall pass through all such actual third party decreased or
terminated charges.

Settlements. Penson will collect commissions from Customers on behalf of
Correspondent and through Correspondent. Penson may make payments to
Correspondent against such commissions in advance of the monthly settlement
contemplated by this Section 8(b), the amount of such payments to be determined in
Penson's sole discretion based upon Penson's experience with Correspondent.
As soon as practicable after the end of each month (Penson will use
reasonable efforts to deliver such statements within five (5) business days ofthe end
of each month but will in all cases deliver such statements within ten (10) days of the
end of each month to the extent Correspondent reasonably and timely cooperates in
the preparation/evaluation thereof), Penson will forward to Correspondent a statement
showing the amount of commissions and other amounts collected by Penson on
Correspondent's behalf, and all amounts due to Penson from Correspondent
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(including, without being limited to, clearing charges, other charges, other fees and
items, however arising), together with the amount by
Correspondent exceeds the total.owed Penson. If such statement
Co:rrel~po,nd,ent owes monies to Penson, Correspondent shall promptly
pay Penson the amount by which the total owed Penson exceeds the total owed
Correspondent. If Correspondent fails to make such payment on a timely basis,
Penson shall have the right to charge any other Account maintained by Penson for
Correspondent or any other assets of Correspondent held by Penson (including the
deposit required pursuant to Section 9 and positions and balances in Correspondent
Accounts) for the net amount due Penson. Any failure by Penson to charge any
Account or assets of Correspondent held by Penson shall not act as a waiver of
Penson's right to demand payment of, or to charge Correspondent's Accounts for, the
full amount due at any time.
9.

DEPOSIT

Contemporaneously with the signing of this Agreement, Correspondent will deliver cash or
as specified in Schedule A, for deposit in an account maintained by Penson (the
securities to
If at any subsequent time Penson, in its good faith discretion (based on a
judgment by Penson), requires a,n
will dei:JOSlt
ad{iiti,om!l cash or securities in an amount
by Penson upon
of a written ,..,.m,..,t
reasortab:Le detail
of
such additional
corre:spc•nctent's business volume or modify
nature of the
Com:::spcllldent's transactions ("business mix") as specified by Penson. Any
the requirement that Correspondent either deposit
ad<iitlomll amounts or
business mix shall not act as a waiver of Penson's
to demand
such requirements at any time. If the Deposit Account is not
adequately funded as required by Penson, Penson may, in addition to all other rights under this
Agreement, transfer cash or securities of Correspondent held by Penson to the Deposit Account.
Correspondent agrees that if Penson, in its good faith discretion, determines it to be necessary,
Penson shall accept only liquidating transactions for individual Customer Accounts and that
such fact to the applicable Customer(s). If such notice is not given
co,rre~sp,onc:lerlt, Correspondent agrees that Penson may give such
Penson
be entitled to set-off against any deposit in
or remedies Penson may have under this Agreement or otherwise.
The deposit will be refunded to Correspondent within thirty (30) days after termination of this
Agreement for any reason (other than as a result of a termination under Section 12(a) to the extent
Penson determines in good faith there are outstanding liabilities under this Agreement, a termination
by Penson pursuant to Section 12(b)(i) or a termination of this Agreement pursuant to Section 12(c)
that results from an event affecting, or action or omission by, Correspondent or its affiliates that has
the effect of causing a termination of this Agreement under Section 12(c)), provided there has been
no claim that is reasonably likely to give rise to a claim for indemnification under Section 10 of this
Agreement, thereby invoking the rights set forth under Section 10(c) of this Agreement. In the event
any such claim
Section 10, Penson will refund to Correspondent the portion of the deposit
not
in Penson's good faith judgment, to satisfy such claim and shall refund the balance of
the
to
upon final resolution of such claim. If this Agreement is terminated
pursuant to Section 12(a), is terminated by Penson pursuant to Section 12(b)(i) or is terminated
pursuant to Section 12(c) that results from an event affecting, or action or omission by,
Correspondent or its affiliates that has the effect of causing a termination of this Agreement under
Section 12(c), Penson will refund to Correspondent the portion of the deposit not required, in
Penson's good faith judgment, to satisfy any claim that Penson may have against Correspondent as a
result of such termination and shall refund the balance of the deposit (if and to the extent there is any
such balance) to Correspondent upon final resolution of such claim. Correspondent agrees that if this
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Agreement is terminated for any reason, Penson may liquidate securities deposited and deduct from
such deposit any amounts Correspondent owes Penson because of failure to meet any of
Correspondent's obligations under this Agreement.
10.

INDEMNIFICATION
(a)

Indemnity.
(i)
Correspondent agrees to indemnify and hold harmless Penson, each person
who controls Penson within the meaning of the Act and any directors, officers,
employees, agents and attorneys of Penson ("Penson Indemnified Persons") from
and against all claims, demands, proceedings, suits and actions and all liabilities,
losses, expenses and costs (including any reasonable legal and accounting fees and
expenses) relating to Penson's defense of any failure, for any reason, fraudulent or
otherwise, by Correspondent, Correspondent's employees, independent agents or
contractors, or Customers to comply with any obligation under this Agreement or any
other agreement executed and delivered to Penson in connection with Penson's
performance of services hereunder and any act or failure to act by Penson
Indemnified Persons, except any act or failure to act which is the result of gross
negligence or willful misconduct on the part of any such Penson Indemnified Person.
Without limiting the generality of the foregoing, such failure is explicitly intended by
the parties to include failure resulting from (i) suspension of trading or bankruptcy or
insolvency of any company, securities of which are held in a Customer's Accounts;
(ii) failure by any Customer to maintain adequate margin; or (iii) breach of any
obligation existing between Correspondent and a Customer or violation of any law,
rule or regulation of the United States, a state or territory thereof, the SEC, the
Federal Reserve Board or other authority, applicable to any transaction contemplated
by this Agreement.

(ii)
Penson shall indemnify and hold Correspondent, each person who controls
Correspondent within the meaning of the Act and any directors, officers, employees,
agents and attorneys of Correspondent ("Correspondent Indemnified Persons")
harmless against any and all claims, demands, proceedings, suits and actions and all
liabilities, losses, expenses and costs (including any reasonable legal and accounting
fees and expenses) to which Correspondent Indemnified Persons may become
subject, insofar as such losses, claims, damages, liabilities, suits, actions or expenses
arise out of, or are based upon the gross negligence or willful misconduct of Penson
or its employees in providing the services contemplated hereunder.
(iii)
Upon receipt by any indemnified party under this Section 10 of notice of the
commencement of any action, and if a claim is to be made against the indemnifying
party under this Section 10, the indemnified party will promptly notify the
indemnifying party. The omission to notify the indemnifying party will not relieve it
from any liability that it may have to any indemnified party except to the extent that
the indemnifying party is actually prejudiced by such failure to provide notice. In
any such action brought against any indemnified party, the indemnifying party will be
entitled to participate in and, to the extent that it may wish, to assume the defense
thereof, subject to the provisions herein stated, with counsel reasonably satisfactory
to such indemnified party. After notice from the indemnifying party to such
indemnified party of its election to assume the defense thereof, the indemnifying
party will not be liable to such indemnified party under this Section 10 for any legal
or other expense subsequently incurred by such indemnified party in connection with
the defense thereof other than reasonable costs of investigation. The indemnified
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party shall have the right to employ separate counsel in any such action and to
participate in the defense thereof, but the fees and expenses of such counsel shall not
be at the expense of the indemnifying party ifthe indemnifying party has assumed the
defense of the action with counsel reasonably satisfactory to the indemnified party.

CONFIDENTIAL

(b)

Security Interest and Authorization to Charge. Correspondent grants to Penson a
first priority lien and security interest in any Correspondent Account maintained by
Penson and any other assets of Correspondent now or hereafter held by Penson and
authorizes Penson to discharge such lien by charging such Account and assets with
all amounts owing to Penson including, but not limited to, (i) any cost or expense
resulting from failures to deliver or failures to receive, (ii) any losses resulting from
unsecured debit balances in any Customer or Correspondent Account and (iii) any
amounts to which Penson is otherwise entitled pursuant to the provisions of Section
1O(a). Penson shall have discretion to liquidate or sell any securities without notice
to Correspondent, and to determine which securities to sell. Such charge may be
made against Correspondenf s Accounts or assets at any time and in such amount as
Penson deems appropriate, but not to exceed the amount owed by Correspondent to
Penson. No delay in charging any Correspondent Account or asset shall operate as a
waiver of Penson's right to do so at any future time as and when Penson deems
appropriate. Penson shall have the unlimited right to set-off any indebtedness or
other obligations of Correspondent under this Agreement or otherwise (absolute or
contingent, matured or unmatured)
against any obligations of Penson to
Correspondent, including from the Deposit Account (as described in Section 9)
and/or any other money, securities, or other property of Conespondent in Penson's
possession.

(c)

Reserves. In connection with any claim that is reasonably likely to give rise to a
claim for indemnification under this Section 10 for Penson or an Penson Indemnified
Person, Penson may, in its good faith discretion, in addition to any and all other rights
and remedies under this Agreement, reserve and retain such money, securities or
other property of Correspondent pending a determination of such claim as may be
reasonably necessary to satisfy any such claim and shall use good faith efforts to
notify Correspondent of any such claim (provided that any failure to provide such
notification shall not affect Penson's rights to make or prosecute such claim). The
money, securities or other property of Correspondent set aside in such a reserve shall
be subject to Penson's standard lien and security interest described in Section 1O(b)
above.
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UNDERTAKINGS OF CORRESPONDENT
(a)

Financial Statements and Other Reports. Correspondent will furnish to Penson as
soon as possible a copy of Correspondent's balance sheet and statement of earnings
for the current fiscal year and for each of Correspondent's subsequent fiscal years
during the term of this Agreement and as may otherwise be required by applicable
laws and regulations as well as polices of applicable regulatory organizations. Each
such balance sheet and statement of earnings shall be certified by independent public
accountants. Correspondent also shall furnish Penson with copies of its monthly and
quarterly Focus filings promptly after filing.

(b)

Other Clearing Services. During the term of this Agreement and except as
otherwise set forth on Schedule C, (x) Correspondent will not sign a clearing
agreement with another clearing broker or dealer, or otherwise permit another broker
or dealer to provide clearing services to Correspondent, with respect to a Core
Business, and (y) will provide Penson with not less than 75 days' written notice prior
to signing a clearing agreement with another clearing broker or dealer, or otherwise
permitting another broker or dealer to provide clearing services to Correspondent,
with respect to a Non-Core Business (it being understood that Correspondent shall
not have the right to enter into a Non-Core Business that is reasonably likely to
materially and adversely affect Correspondent's credit without Penson's prior written
consent). "Non-Core Business" means a business line other than a Core Business.
"Core Business" means (i) all clearing business processed for Correspondent by
Penson and/or its affiliates from the Conversion Date through the fourth anniversary
of the Conversion Date (it being understood that Correspondent shall have a rolling
90 day period with respect to new business under this subsection (i) to determine if
Penson has provided reasonable service with respect to such new business during
such applicable 90 day period and, to the extent Correspondent determines in its
reasonable discretion that Penson has not satisfactorily serviced such new business, to
cease having such business serviced by Penson whereupon such new business shall
not be deemed to be Core Business pursuant to this subsection (i)) other than business
that Penson has agreed in writing as of the date hereof that Correspondent may clear
with another clearing firm as set forth on Schedule C, (ii) all North American and
European equities (but with respect to European equities, all such equities other than
non-electronic institutional business), options, currencies and futures contracts
clearing business, and (iii) any clearing business not otherwise described in clauses
(i) and (ii) above as to which Penson is willing to provide, and is capable of
providing, the same or better financial terms and services to Correspondent as the
proposed third party clearing broker or dealer. All references to third party clearing
brokers or dealers in this clause (b) shall refer only to such entities as are unaffiliated
in any way with any of Correspondent, Schonfeld Group Holdings, LLC and their
respective subsidiaries and affiliates, which, in each case, deals solely on an arm's
length basis in the ordinary course of business with Correspondent.

(c)

Suspension or Restriction. In the event that Correspondent or any employee of
Correspondent shall become subject to suspension or restriction by any regulatory
body having jurisdiction over Correspondent and Correspondent's securities business,
Correspondent will notifY Penson immediately and Correspondent authorizes Penson
to take such steps as may be necessary for Penson to maintain compliance with the
rules and regulations to which Penson is subject. Correspondent further authorizes
Penson, in any event, to comply with directives or demands made upon Penson by
any exchange or regulatory body relative to Correspondent and Customers. In
connection with such directives or demands, Penson may seek advice or legal counsel
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and Correspondent will reimburse Penson for reasonable fees and expenses of any
third party "outsideH counsel retained in connection with such directives or demands.

12.

(d)

Fixed Price Offerings. Correspondent agrees that in making sales of securities, as a
part of a fixed price offering, it will comply with all applicable rules of the NASD,
including, without limitation, the NASD's Interpretations with respect to Free-Riding
and Withholding under Rules 2110 and 2740 ofthe NASD's Conduct Rules.

(e)

Customer Orders. Correspondent represents that all orders received by Penson from
Correspondent will be in accordance with its Customers' instructions. The parties
hereto expressly agree that Penson shall not be responsible for investigation into the
facts surrounding any transaction that it may have with Correspondent, or that
Correspondent may have with its Customers or other persons, nor shall Penson be
under any responsibility for compliance by Correspondent with any laws or
regulations which may be applicable to Correspondent.

(f)

Inquiries on Certificates. Penson agrees to act as Correspondent's direct inquirer
under the Lost and Stolen Securities Program under Rule 17f-1 (17CFR 240.17f-1 ).

(g)

Penson Financial Futures, Inc. Correspondent agrees that, in the event that the
assets in its Accounts, including the Deposit Account, are insufficient to meet any
obligations owed to Penson, and Correspondent has one or more accounts with
Penson Financial Futures, Inc. ("Penson Futures"), that Penson is hereby authorized,
to have Penson Futures liquidate the assets of any such accounts to the extent
necessary to pay such obligations, and to pay such amounts to Penson under the same
terms and conditions as Penson may liquidate or deduct Correspondent assets in the
Deposit Account pursuant to Section 9 of this Agreement.

TERMINATION OF AGREEMENT: TRANSFER OF ACCOUNTS
(a)

Effectiveness. This Agreement shall be effective upon delivery of written notice by
Penson to Correspondent confirming that Penson has converted all Customers (that
have not objected to such conversion) to Penson's clearing software and that beta
testing has been completed (the "Conversion Date") and shall thereafter remain in
force for ten (1 0) years (the "Initial Term"). Correspondent consents to the
conversion of its Customers to Penson's clearing software and from and after the date
hereof will use commercially reasonable efforts, at Correspondent's cost and expense,
to assist Penson with such conversion. Subsequent to the Initial Term, either party
may terminate this Agreement by giving sixty (60) days' prior written notice to the
other party.

(b)

Termination by Penson or Correspondent. (i)Penson
may
terminate
this
Agreement at any time on five (5) days' prior written notice to Correspondent in the
event that Correspondent:
(x)

fails to comply with the terms of this Agreement and upon notification by
Penson fails to comply within twenty (20) days from said notification; or

(y)
is enjoined, prohibited or suspended, as a result of an administrative or
judicial proceeding, from engaging in securities business activities constituting all or
portions of Correspondent's securities business, which injunction, prohibition or
suspension makes impracticable the fully disclosed clearing relationship established
in this Agreement.
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(ii)
Correspondent may tenninate this Agreement at any time on five (5) days'
prior written notice to Penson in the event that Penson:

(c)

(x)

fails to comply with the terms of this Agreement and upon notification by
Correspondent fails to comply within twenty (20) days from said notification;
or

(y)

is enjoined, prohibited or suspended, as a result of an administrative or
judicial proceeding, from engaging in securities business activities
constituting all or portions of Penson's securities business, which injunction,
prohibition or suspension makes impracticable the fully disclosed clearing
relationship established in this Agreement.

Automatic Termination. In addition to any other provisions for termination herein,
this Agreement shall terminate immediately in the event that either Correspondent or
Penson ceases to conduct its business or that Penson:

(i)

is no longer registered as a broker/dealer with the SEC; or

(ii)

is no longer a member in good standing of the NASD; or

(iii)

is suspended by any national securities exchange of which Penson is a
member for failure to comply with the rules and regulations thereof.

In addition to the foregoing, this Agreement shall terminate
immediately in the event that the Asset Purchase Agreement between SAI Holdings,
Inc. and Schonfeld Securities, LLC dated as of the date hereof is terminated for any
reason, whereupon the existing Clearing Agreement between Correspondent and
Schonfeld Securities, LLC shall be deemed reinstated and in full force and effect.
(d)

CONFIDENTIAL

Conversion of Accounts. In the event that this Agreement is terminated for any
reason, it shall be Correspondent's responsibility to arrange for the conversion or
ACAT (at Penson's discretion) of Correspondent and Customer Accounts to another
clearing broker. Correspondent will give Penson notice (the "Conversion Notice")
of:
(i)

the name of the broker that will assume responsibility for clearing services for
Customers and Correspondent;

(ii)

the date on which such broker will commence providing such services;

(iii)

Correspondent's undertaking, in form and substance reasonably satisfactory to
Penson, that Correspondent's agreement with such broker provides that such
broker will accept on conversion or ACAT all Correspondent and Customer
Accounts then maintained by Penson; and

(iv)

the name of an individual within that organization who Penson can contact to
coordinate the conversion or ACAT.
The Conversion Notice shall
accompany Correspondent's notice of termination given pursuant to Section
12(a) after the Initial Term or within thirty (30) days of the occurrence of an
event specified in Section 12(c).
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If Correspondent fails to give the Conversion Notice to Penson, Penson may
give to Customers such notice as Penson deems appropriate of the termination ofthis
Agreement and may make such arrangements as ·Penson deems appropriate for
transfer or delivery of Customer and Correspondent Accounts. Correspondent will
pay to Penson $3,000 in programming charges to process the conversion as well as
any applicable ACAT charges (if any). In addition, Correspondent shall pay any
costs incurred by Penson as billed by any third party vendors such as transfer agents,
etc.

13.

(e)

Survival. Termination of this Agreement shall not affect the parties' rights or
liabilities relating to business transacted prior to the effective date of such
termination. From the date of termination until transfer or delivery of all Customer
and Correspondent Accounts, the parties' rights and liabilities relating to business
transacted after such termination shall be governed by the same terms as those set
forth in this Agreement.

(f)

No Obligation to Release. Penson shall be entitled to withhold such amount of
securities or cash held by Penson for Correspondent in one or more Correspondent
Accounts in an amount equal to any amounts owing (whether immediately or,
thereafter, reasonably expected to become due and owing) to Penson pursuant to the
provisions of this Agreement and in excess of the amount held in the Deposit
Account, until such amounts are paid and any property of Penson in the possession of
Correspondent is returned to Penson.

CONFIDENTIAL NATURE OF DOCUMENTS

All agreements, documents, papers, and data in any form, supplied by either party to the
other pursuant to this Agreement concerning such party's business, financial condition or Customers
("Confidential lnformation 11 ) shall be treated by the receiving party as confidential. Each party
agrees to use a reasonable degree of care in safeguarding any Confidential Information received, but
not less than the degree of care used in safeguarding its own proprietary information. To the extent
such documents or data are retained by the receiving party, they shall be kept in a safe place and shall
be made available to third parties only as authorized by the disclosing party in writing or pursuant to
any order or request of a court or regulatory body having appropriate jurisdiction. Either party that
receives such order or subpoena shall provide the disclosing party prompt notice of the receipt of any
such order or subpoena, unless prohibited from doing so by the issuing authority prior to the
receiving party's compliance herewith. Documents received from the disclosing party and retained
by the receiving party shall be made available by the receiving party for inspection and examination
by the disclosing party's auditors, by properly authorized agents or employees of any regulatory
bodies or commissions or by such other persons as the disclosing party may authorize in writing.
Notwithstanding anything herein to the contrary, Correspondent expressly authorizes Penson to
supply any information requested relating to Correspondent, its business, or its Customers to any
regulatory body having appropriate authority.

14.

NOTICE TO CUSTOMERS

Subject to the requirements of the NASD's Conduct Rules, Correspondent shall provide, or
cause to be provided to every Customer upon the opening of a Customer Account, notice of the
existence and general terms of this Agreement.

15.

CUSTOMER COMPLAINT PROCEDURES

Correspondent will be responsible for the initial handling of all Customer complaints. Any
customer who initiates a complaint with Penson will be referred by Penson to Correspondent
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Penson will forward any complaints received to Correspondent's Designated Examining Authority
("DEA"). Penson will also notify the Customer in writing that the complaint was received and was
forwarded to Correspondent and to Correspondent's DEA. If any such complaint is based upon an
alleged act or failure to act by Penson, Correspondent will notify Penson promptly of such complaint
and the basis therefor; and will consult with Penson; and the parties will cooperate in determining the
validity of such complaint and the appropriate action to be taken.

16.

REMEDIES CUMULATIVE

The enumeration herein of specific remedies shall not be exclusive of any other remedies.
Any delay or failure by any party to this Agreement to exercise any right, power, remedy or privilege
herein contained, or now or hereafter existing under any applicable statute or law, shall not be
construed to be a waiver of such right, power, remedy or privilege, nor to limit the exercise of such
right, power, remedy or privilege, nor shall it preclude the further exercise thereof or the exercise of
any other right, power, remedy or privilege.

17.

RESTRICTED TRANSACTIONS

Without Penson's prior written consent, under no circumstances shall Correspondent
undertake any merger, acquisition, consolidation or change of control transaction, or sell a material
amount of its assets in one or a series of transactions, if and only if such transaction or series of
transactions is reasonably likely to (1) materially and adversely affect Correspondent's credit, (2)
result in a breach by Correspondent of another provision of this Agreement, (3) adversely affect
Penson's prospects for future business by Penson to be obtained from Correspondent during the
remaining term of this Agreement, or (4) result in a termination of this Agreement pursuant to Section
12(c). For purposes of the immediately preceding sentence, a change in control shall be deemed to occur
upon the acquisition (by any means whatsoever) of ownership (whether in one transaction or a series of
transactions or events over time), directly or indirectly, beneficially or of record, after the date hereof, by
any person or "group" (within the meaning of the Securities Exchange Act of 1934 and the rules of the
SEC thereunder) relative to the actual ownership of Correspondent as of the date hereof of 50.1% or more
of the outstanding voting equity interests/shares of Correspondent, expressly excluding any current
holders of voting equity interests/shares and any member's I stockholder's spouse and descendants and
any trust solely for the benefit of such persons (to the extent same occurs as a result of ordinary course
estate planning) and any affiliate of a member I stockholder (but only to the extent any affiliate is no less
creditworthy than the transferor). Notwithstanding anything to the contrary contained in this Section
17, Penson will not unreasonably withhold or delay its consent to a change of control transaction.

18.
RESPONSIBILITY FOR ERRORS; LIMIT ON LIABILITY; NO CONSEQUENTIAL
DAMAGES
In the general course of business, Penson and Correspondent shall each be responsible for
correcting their own errors. Notwithstanding the preceding sentence, in no event shall Penson be
liable to Correspondent in any way for any interruption or disruption of any services to be provided
by Penson to Correspondent hereunder to the extent that any such interruption or disruption is caused
by any third party or is otherwise outside of Penson's reasonable control. In any action by
Correspondent against Penson for any claim arising out of the relationship created by this
Agreement, Penson shall only be liable to Correspondent in cases of gross negligence or willful
misconduct, and in such cases Penson shall only be liable for the amount of actual monetary losses
suffered by Correspondent. Correspondent shall not, in any such action or proceeding, or otherwise,
assert any claim against Penson for consequential damages on account of any loss, cost, damage or
expense which Correspondent may suffer or incur related to transactions in connection with this
Agreement or otherwise, including, but not limited to, any lost opportunity claims.

19.
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P AIB Reserve Calculation. As the clearing broker for Correspondent, Penson agrees to
perform the calculation for PAIB assets ("PAlB reserve computation") in accordance
with the customer reserve computation ("customer reserve formula") set forth in SEC
Rule 15c3-3 with the following modifications:

(i)

Any credit (including a credit applied to reduce a debit) that is included in the
customer reserve formula will not be included as a credit in the PAIB reserve
computation.

(ii)

Note E(3) to Rule 15c3-3a which reduces debit balances by 1% under the basic
method and subparagraph (a)(l)(ii)(A) of the net capital rule which reduces debit
balances by 3% under the alternative method will not apply to the PAIB reserve
computation

(iii)

Neither Note E(l) to Rule 15c3-3a nor NYSE interpretation/04 to Item 10 of
Rule 15c3-3a regarding securities concentration charges will be applied to the
PAIB reserve computation

(b)

Reserve Computation Time Frames. The P~ reserve computation will be prepared
within the same time frames as those prescribed by Rule l5c3-3 for the customer reserve
formula.

(c)

P AIB Assets. The PAID reserve computation will include all of the proprietary accounts
of Correspondent's Accounts covered by this Agreement. All PAIB assets will be kept
separate and distinct from customer assets under the customer reserve formula in the
Customer Protection Rule.

(d)

P AlB Reserve Account. Penson will maintain a separate "Special Reserve Account for
the Exclusive Benefit of Customers" with a bank in conformity with the standards of
paragraph (f) of Rule 15c3-3 ("PAIB Reserve Accounf'). Cash and/or qualified
securities as defined in the customer reserve formula will be maintained in the PAIB
Reserve Account in an amount equal to the P AIB reserve requjrement.

(e)

PAIB Credits

(f)
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(i)

Credits included in the PAIB reserve computation that result from the use of
PAIB securities pledged to meet intra-day margin calls in a cross margin account
established between The Options Clearing Corporation and any regulated
commodity exchange can be reduced to the extent that the excess margin held by
the other clearing corporation in the cross margin relationship is used the
following business day to replace the PAIB securities that were previously
pledged. In addition, balances resulting from a cross margin account which are
segregated pursuant to the Commodities Future Trading Commission regulations
need not be included in the PAID reserve computation.

(ii)

Deposits received prior to a transaction pending settlement which are $5 million
or greater for any single transaction or $10 million in the aggregate can be
excluded as credits from the PAID reserve computation if such balances are
placed and maintained in a separate PAIB Reserve Account by 12 noon eastern
time (ET) on the following business day. Thereafter, the money representing any
such deposits may be withdrawn to complete the related transactions without
performing a new P AIB reserve computation.

Deposit Requirements. In the event the PAIB reserve computation results in a deposit
requirement, the requirement can be satisfied to the extent of any excess debit in the
customer reserve formula of the same date. However, a deposit requirement resulting
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from the customer reserve formula will not be satisfied with excess debits from the P AIB
reserve computation.

20.

(g)

Credit Balances. A credit balance resulting from a P AIB reserve computation can be
reduced by the amount that items representing such credits are swept into money market
funds or mutual funds of an investment company registered under the Investment
Company Act of 1940 prior to 10 a.m. ET on the deposit date, provided that the credits
swept into any such fund are not subject to any right, charge, security interest,
or
claim of any kind in favor of the investment company or Penso.n. Any credits which have
been swept into money market funds or mutual funds must be maintained in the name of
Correspondent or for the benefit of Correspondent. This treatment of credit balances
applies only to the P AIB reserve computation.

(h)

Exclusions from P AlB reserve computation
Commissions receivable and other receivables of Correspondent from Penson
(excluding clearing deposits) that are otherwise allowable assets under the Net
Capital Rule will not be included in the PAIB reserve computation, provided the
amounts have been clearly identified as receivables on the books and records of
the Correspondent and as payables on the books of Penson.

(ii)

The proprietary account of Correspondent that is a guaranteed subsidiary of a
clearing broker or who guarantees a clearing broker (i.e. guarantees all liabilities
and obligations) will be excluded from the PAlB reserve computation.

(i)

Clearing Deposits. Clearing deposits required to be maintained at registered clearing
agencies may be included as debits in the P AlB reserve computation to the extent the
percentage of the deposit which is based upon the specific clearing agency's aggregate
deposit requirements can be identified as the proprietary business of Correspondent and
other introducing brokers carried by Penson. The clearing deposit does not represent an
ownership interest.

(j)

Notification Requirements
(i)

Within two business days of the execution of this Agreement, Correspondent will
notify its DEA in writing that it has entered into this Agreement with Penson.

(ii)

Upon discovery that any deposit made to the P AlB Reserve Account does not
satisfy its deposit requirement, Penson shall by facsimile or telegram
immediately notify its DEA and the SEC. Unless a corrective plan is found
acceptable by the SEC and the DEA, Penson will provide written notification
within 5 business days of the date of discovery to Correspondent that P AIB
assets held by Penson will not be deemed allowable assets for net capital
purposes. In the event Correspondent wishes to continue to count its P AIB assets
as allowable, it will have until the last business day of the month following the
month in which notification is made to transfer all P AlB assets to another
clearing broker. However, if the deposit deficiency is remedied before the time
at which Correspondent must transfer its PAlB assets to another clearing broker,
Correspondent may choose to keep its assets at Penson.

MISCELLANEOUS
(a)

CONFIDENTIAL

(i)

Tax Reporting. Penson shall be responsible for providing IRS Fonn 1099 (or any
successor fonn) and other infonnation required to be reported by federal, state or
local tax laws, rules or regulations, to Customers solely with respect to events
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subsequent to the effective date of this Agreement and for the mailing of same at
Penson's expense.

CONFIDENTIAL

(b)

Scope of Services/Use of Penson Name. Penson shall limit its services pursuant to
the terms of this Agreement to those services expressly set forth herein and related
thereto. Correspondent agrees that it will not display or use any Penson trademarks,
trade names, logos or any other intellectual property without Penson's prior written
approval in each such case.

(c)

Modification. This Agreement may be modified only by a writing signed by both
parties to this Agreement. Such modification shall not be deemed as a cancellation of
this Agreement. Subject to the NASD's Conduct Rules, this Agreement and all
modifications may be required to be submitted to the NASD for approval prior to
effectiveness. It is expressly understood that brokerage services cannot be provided
by Correspondent under this Agreement until such approval, if required, is received.

(d)

Assignment. This Agreement shall be binding upon all successors, assigns or
transferees of both parties hereto, irrespective of any change with regard to the name
of or the personnel of Correspondent or Penson. Any assignment of this Agreement
shall be subject to the requisite review and/or approval of any regulatory or selfregulatory agency or body whose review and/or approval must be obtained prior to
the effectiveness and validity of such assignment. No assignment of this Agreement
by Correspondent or Penson shall be valid unless such assignment is made with the
prior written consent of the other party, such consent not to be unreasonably withheld
or delayed, or is made in connection with the sale of all or substantially all of the
assets of Correspondent or Penson, as the case may be. For purposes of this
Agreement, a merger or consolidation where Correspondent or Penson, as the case
may be, is not the surviving entity, shall be deemed an assignment. Neither this
Agreement nor any operation hereunder is intended to be, shall not be deemed to be,
and shall not be treated as a general or limited partnership, association or joint
venture or agency relationship between Correspondent and Penson. For any
assignment permitted Correspondent pursuant to this clause (d), Penson shall have
the right to withhold its consent in its sole discretion if the credit of Correspondent
and/or its successor is materially and adversely affected.

(e)

Account Documentation/Execution Services. Applicable laws and regulations
require that Penson must have proper documentation and support for any Account
opened on its books. If, after reasonable requests, the necessary documents to enable
Penson to comply with such account documentation requirements of the applicable
laws and regulations have not been received by Penson, Correspondent shall receive
notification that no further orders will be accepted for the Account involved.
Correspondent agrees that it shall be responsible for, and shall directly pay, SchonEX, LLC for any NYSE execution services of Correspondent that use Schon-EX,
LLC systems and that Penson shall have no liability of any kind therefor.

(f)

Construction. The construction and effect of every provision of this Agreement, the
rights of the parties hereunder and any questions arising out of the Agreement, shall
be subject to the statutory and common law of the State of Texas.

(g)

Arbitration. In the event of a dispute between the parties, such dispute shall be
settled by arbitration before arbitrators sitting in Dallas, Texas, in accordance with the
rules of the Arbitration Committee of the NASD then in effect. The arbitrators may
allocate attorneys' fees and arbitration costs between parties and such award shall be
Penson_OpuA~00333

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 90 of 246

final and binding between the parties and judgment thereon may be entered in any
court of competent jurisdiction.
(h)

Headings. The headings preceding the text, articles and sections hereof have been
inserted for convenience and reference only and shall not be construed to affect the
meaning, construction or effect of this Agreement.

(i)

Entire Agreement. This Agreement shall cover only the types of services set forth
herein and is in no way intended nor shall it be construed to bestow upon
Correspondent or Pelison any special treatment regarding any other arrangements,
agreements or understandings that presently exist between Correspondent and Penson
or that may hereafter exist. Correspondent shall be under no obligation whatsoever to
deal with Penson or any of its subsidiaries or any companies controlled directly or
indirectly by or affiliated with Penson, in any capacity other than as set forth in this
Agreement. Likewise, Penson shall be under no obligation whatsoever to deal with
Correspondent or any of its affiliates in any capacity other than as set forth in this
Agreement.

(j)

Severability. If any provision or condition of this Agreement shall be held to be
invalid or unenforceable by any court, or regulatory or self-regulatory agency or
body, such invalidity or unenforceability shall attach only to such provision or
condition. The validity of the remaining provisions and conditions shall not be
affected thereby and this Agreement shall be carried out as if any such invaiid or
unenforceable provision or condition were not contained herein.

(k)

Force Majeure. In addition to any excuse provided by applicable law, all parties
hereto shall be excused from liability for non-performance of this Agreement arising
from any event beyond any party's control, whether or not foreseeable by either party,
including but not limited to, labor disturbance, war, fire, accident, adverse weather,
inability to secure transportation, governmental act or regulation, inability to obtain
raw materials or other causes or events beyond either party's control, whether or not
similar to those enumerated above.

(1)

Interpleader. If Penson receives conflicting claims from Correspondent, a Customer
and/or other persons regarding money, securities or other property held by Penson,
Penson may, in its sole discretion, tender such money, securities or other property to
a court of competent jurisdiction and institute an action in interpleader or other
appropriate legal proceeding to determine the rights of the respective claimants.
Penson shall have no liability to Correspondent or Customers in connection with any
such action, and shall be entitled to reimbursement for its reasonable costs and
expenses in connection with such action from Correspondent.

(m)

Notice. For the purposes of any and all notices, consents, directions, approvals,
restrictions, requests or other communications required or permitted to be delivered
hereunder, Penson's address shall be:
Attention:

Bill Yancey
President
Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400
Dallas, Texas 75201

and Correspondent's address shall be:

CONFIDENTIAL
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Opus Trading Fund, LLC
One Jericho Plaza
Jericho,~ 11753
Attn: William Vidro
with a copy, that shall not constitute notice, to:
Opus Trading Fund, LLC
One Jericho Plaza
Jericho,~ 11753
Attn: Mark H. Peckman
Either party may provide such notice or change its address for notice purposes by
giving written notice pursuant to registered or certified mail, return receipt requested,
of the new address to the other party.
(n)

CONFIDENTIAL

Counterparts; NASD Approval; Other SRO Compliance. This Agreement may
be executed in one or more counterparts, all of which taken together shall constitute a
single agreement. When each party hereto has executed and delivered to the other a
counterpart, this Agreement shall become binding on both parties, subject only to any
required approval by the NASD. If required by the NASD, Penson will submit this
Agreement to the NASD promptly following execution and will notify
Correspondent, or cause Correspondent to be notified promptly upon receipt of such
approval. Correspondent is and shall be a member in good standing of the NASD and
is and shall remain in compliance with the rules and regulations thereof.
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MADE AND EXECUTED AT NEW YORK, NEW YORK AS OF THIS 20th DAY OF
NOVEMBER, 2006.
PENSON:

PENSON FINANCIAL SERVICES, INC.

By:

CORRESPONDENT:

OPUS TRADING FUND LLC

INDIVIDUAL:
[Signature]
[Print name]
One Jericho Plaza
Jericho, NY 11753
ENTITY:
[Name]
----------·~'---

[Type ofEntity, e.g., corporation,
partnership, etc.]

By:
Its:
One Jericho Plaza
Jericho, NY 11753

Schonfeld Securities, LLC acknowledges and agrees that, effective as of the Conversion Date, all
clearing agreements and arrangements with Correspondent shall automatically be deemed to be
terminated, provided that such termination shall not affect the rights of Schonfeld Securities, LLC
relating to business transacted prior to the Conversion Date.
SCHONFELD SECURITIES, LLC

By:
Its:
One Jericho Plaza
Jericho, NY 11753

CONFIDENTIAL
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MADE AND EXECUTED AT NEW YORK, NEW YORK AS OF THIS 1sT DAY OF
NOVEMBER, 2006.
PENSON:

PENSON FINANCIAL SERVICES, INC.

By:
Bill Yancey, President
1700 Pacific Avenue, Suite 1400
Dallas, Texas 75201
CORRESPONDENT:

OPUS TRADING FUND LLC

INDIVIDUAL:
[Signature]
[Print name]
One Jericho Plaza
Jericho, NY 11753
ENTITY:
[Name]
[Type ofEntity, e.g., corporation,
partnership, etc.]

II, Manager

By:
By:
Its:
One Jericho Plaza
Jericho, NY 11753

Schonfeld Securities, LLC acknowledges and agrees that, effective as of the Conversion Date, all
clearing agreements and arrangements with Correspondent shall automatically be deemed to be
terminated, provided that such termination shall not affect the rights of Schonfeld Securities, LLC
relating to business transacted prior to the Conversion Date.
SCHONFELD SECURITIES, LLC
LLC, Manager

Its:
One Jericho Plaza
Jericho, NY 11753
CONFIDENTIAL
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SCHEDULE A
To Fully Disclosed Clearing Agreement between Penson Financial Services, Inc.
("Penson") and Opus Trading Fund LLC ("Correspondent")
This Schedule A shall be effective for transactions beginning on the Conversion Date. The
required clearing deposit of Correspondent as of the date of adoption of this Schedule A pursuant
to Section 9 of the Agreement shall be $1,000,000.00. Payment of any third party pass-through
charges do not count toward any minimum charges set forth below. The parties hereto agree that
Penson's charges for services to Correspondent and/or Correspondent's Customers shall be as
follows:

Equities

0 tions

Prij.!_e er 1,000 shares
$0.35*
Price per contract
OCC fees extra)
$0.25

$0.30 premium per 1,000 shares for the first 8.75 billion shares per year
four years from the Conversion Date.
From and after the fourth year anniversary from the Conversion Date, the following discounts
will apply:
Discount per 1,000 Shares

<600
> 600-900
>900

$0.00
$0.10
$0.15

All discounts are progressive, not retroactive. For purposes of calculating the foregoing discounts
and premiums, all transactions cleared for Quantitative Trading Strategies LLC pursuant to the
Fully Disclosed Clearing Agreement with Penson shall be included in the foregoing volume
calculations as though cleared pursuant to this Agreement.
The foregoing rates include NSCC fees but do not include regulatory fees (i.e., SEC fees and
TAF fees). Penson will pass through any NSCC and DTC charges attributable to DVP trades.
All floor brokerage, all execution fees and rebates and all regulatory and exchange fees will be
passed through at cost.

CONFIDENTIAL
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For Pink Sheet and Bulletin Board stocks, a maximum $5.00 per execution exclusive of pass
through fees will apply.
Mutual Funds

$5.00 per ticket

Municipal Bonds

$5.00 per ticket

OTC Corporate Bonds

$5.00 per ticket

U.S. Treasuries & Agencies

$5.00 per ticket

All Other Securities

$5.00 per ticket

Other Correspondent Charges
ADR Conversion

$25.00 plus third party fees

Blue Sheet Charge

$25.00 per request

Cancels & Corrections:

$10.00 per item caused by Correspondent or
Customer error processed manually by Penson

New Account Verification

$1.00 per account only for retail accounts that
require verification

Paper Confirms

$1.00 per day per account which requires paper
confirms to be mailed.

Paper Statements

$1.00 per month per account which requires paper
statements to be mailed.

Research & Statement Copies:

$50.00 per hour with a minimum of one hour

Taxpayer ID Penalties

At cost

Other Customer Charges
144 Sales:

$50.00 surcharge

Accommodation Transfers:

$25.00 plus certificate fees. This includes transfer
and ship of a certificate, a free DTC delivery of a
security and transfer of a security using the DWAC
and DRS system.

Automated Customer Account Transfer
(ACAT):
Certificate Deposits

CONFIDENTIAL

$50.00 per account transferred from Penson
$50.00 per physical certificate deposit, assessed per
CUSIP per day per account.
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Custody Charge:

Customer accounts with physical certificates in the
Penson vault will be subject to a $60 charge per
year. This fee will be charged quarterly.

Employee Stock Option Plan (ESOP)

$50.00 per ESOP transaction

Inactivity Fee:

Customer accounts with securities in the account,
and with less than two trades during a calendar year,
will be subject to a $25.00 charge. Does not include
any employee related accounts of Correspondent.

Legal Deposits:

$25.00 per item

Prepays on Customer Trades:

$10.00 plus interest to settlement date.

Reg. "T" Extension:

$10.00 per request plus interest from settlement date
until paid

Reorg Items and Tenders:

$15.00 per item per account

Returned Checks:

$20.00 plus interest from the earlier of the
settlement date or date of deposit.

Securities Purchase against NonCleared Funds:

Interest on balance

Transfer Fees

At cost

Wire Funds - Domestic

$20.00

Wire Funds

$50.00

CONFIDENTIAL

International
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Interest on Proprietary JBO Account:*

Penson will use the following interest rates to apply interest to credits and debits on proprietary
Correspondent accounts. For clarity, those rates are currently (but subject to change):
Debit Balance:
Fed Funds + 60 bp
Credit Balance (Negative Debit):
Fed Funds 80 bp
Short Rebates (adjusted for non-standard rebates): Fed Funds- 75 bp
*For purposes hereof, balances of Correspondent and Quantitative Trading Strategies LLC shall
be aggregated and shall be subject to the rates above. However, if the monthly average balances
(calculated on a daily basis as net debits plus net credits, then aggregated and divided by the
number of calendar days in the month to calculate the monthly average) exceed $300 million, the
rates below shall apply to the excess amount over $300 million. Net debits will be calculated as
long positions at cost less deposit less short unrealized gain plus short unrealized loss and net
credits will be calculated as short positions at market value adjusted for positions with non, standard rebates. For purposes of allocating this reduction between Correspondent and
Quantitative Trading Strategies LLC, the average monthly debit and credit balances for each will
be calculated as defined above, and the ratio to the aggregate monthly average balance will be
. used for the allocation of the rates below to the excess amount over $300 million.
Excess Long Debits:
Short Credits

CONFIDENTIAL
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Fed Funds+ 35 bp
Fed Funds 35
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SCHEDULED
To Fully Disclosed Clearing Agreement between Penson Financial Services, Inc.
("Penson") and Opus Trading Fund LLC ("Correspondent 11 )
See Attached.

SCHEDULEC
To Fully Disclosed Clearing Agreement between Penson Financial Services, Inc.
("Penson") and Opus Trading Fund LLC ("Correspondent")
Goldman Sachs

equities, options, futures, internationals, DVP

ABN Amro Incorporated and UBS Securities

futures

Schonfeld Securities, LLC, through and until such time as Correspondent's customer and
proprietary accounts are converted to Penson's clearing software and beta testing has
been completed.
Including successors and assigns to each of the entities listed above.

Z:\stg\Transactions\Schonfeld -Penson Closing Docs I 0 1506\Schonfeld Penson Clearing Agree Opus I 03006.doc
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Penson Text Files
sources belt~tved to be reliable
ts
solely for yow• convenience
should consult wtth your
a l!'ue reflection ofyour
stalus and
errors or omissions. In no event shall Penson or any of its affiliates be
completeness of any information available on these Reports
information. Likewise, Penson and its affiliated entities shalt not
based upon the information provided on these Reports.
fnftii'mation contained herein is

i$ " without wwrtmty of any klmt stther lfiXpress or

mei'Chtmtability.;!ltm:ss
any spectallnci,::fent,al,
those resulting from loss of use,
or profits, whether or not
out ofor in connection with the use ofthese Reports or with the

but not
In no li!'llent shall Penson or any

paJislb,flily

wh<1f:rc~eVo:r, including,
~r ~•----· and on any

withoutltmllallon,
ari:ing

These are delimited text files that are e-mailed to our correspondents. The extension for each file Is .txt unless
otherwise noted. Also, these are dally reports unless otherwise noted. These files can be imported Into either
Microsoft Access or Microsoft Excel and manipulated however is desired.

EXTOOl - Hard To Borrow List
Description: Returns stocks which are hard to borrow.
This report includes the following columns and is comma delimited:

SECURITY CODE

EXT010 - Custom Trade Detail Extract
Description: Returns Individual Trade Detail on an office level.
This report includes the following columns and is comma delimited:
OFFICE CODE
ENTRY DATE
SHORT NAME
CUSIP
TRADE NUMBER
REGISTERED REP CODE
QUANTITY
PRlCE
TRADE DATE
SECURITY TYPE CODE
ACCOUNT NUMBER
ACCOUNT TYPE
BUY SELL CODE
SYMBOL
SHORT DESCRIPTION
PRINCIPAL AMOUNT
SETTLEMENT DATE
NET COMMISSION
ENTERED COMMISSION
FEEl
FEE2
FEE3
FEE4
FEES
REALLOWANCE
SEC FEE
MISC FEE
GROSS CALCULATED COMMISSION
GROSS ENTERED COMMISSION
STATE TAX AMOUNT

7/26/2004
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NET AMOUNT
TRADE INTEREST
RR CATEGORY COMMISSION

EXT011 - Custom Position Extract
Description: Returns Extract of Actual Townsend Position File.
This report includes the following columns and is comma delimited:
"POSITION"
OFFICE CODE

"00"
SYMBOL
ACCOUNT NUMBER
ACCOUNT TYPE CODE
CURRENCY CODE
SECURITY CODE
CLOSING PRICE
POSITION

EXT016- Custom Option Transaction Extract
Description: Returns Extract of Option Transactions.
This report bears the extension .csv.
This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
SHORT NAME
TRADE DATE
TRADE NUMBER
SETILEMENT DATE
BUY SELL CODE
QUANTITY
SHORT DESCRIPTION
PRICE
NET AMOUNT
GROSS CALCULATED COMMISSION
GROSS ENTERED COMMISSION
REGISTERED REP CODE

EXT017- Custom Balance Extract
Description: Returns Extract of Account Balances.
This report includes the following columns and is pipe delimited:
ACCOUNT NUMBER
ACCOUNT TYPE CODE
CURRENCY CODE
NAME
TRADE BALANCE
SETILE BALANCE
11011

SMA
PROCESS DATE

EXTOlS - Custom Buy Power Extract
Description: Returns Extract including Oaytrading Buying Power by Account.
This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
PROCESS DATE
DAYTRADING BUYING POWER

7/26/2004
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EXT019 -Custom Name Base Extract
Description: Returns Extract Including Name Base Information.
This report includes the following columns and is pipe delimited:
OFFICE CODE
ACCOUNT NUMBER
NAME
ADDRESS LINE 1
ADDRESS LINE 2
ADDRESS LINE 3
ADDRESS LINE 4
CITY
STATE
ZIP CODE
LAST TRADE DATE
LAST ACTIVITY DATE
REGISTERED REP CODE
TAX ID NUMBER
OLD SYSTEM ACCOUNT NUMBER
RESTRICTED DATE
RESTRICTED REASON CODE

EXT024 - Custom Confirm Extract
Description: Returns Extract Including Customer Confirm Information.
This report includes the following columns and is pipe delimited:
OFFICE CODE
CANCEL TRADE
ACCOUNT NUMBER
TRADE DATE
SETILEMENT DATE
ACCOUNT TYPE CODE
QUANTITY
SYMBOL
CUSIP
STOCK DESCRIPTION
INPUT PRICE
GROSS CALCULATED COMMISSION
OTHER COMMISSION
NET AMOUNT
INSTRUCTIONS TRADE LEGEND CODE
TRADE NUMBER
CAPACITY CODE
REP CODE
MARKET CODE
LEGEND DESCRIPTION
CAPACITY DESCRIPTION
ACCOUNT TYPE DESCRIPTION
MARKET DESCRIPTION
REP NAME
EXECUTION TIME
NAME
BUY SELL CODE

7/26/2004
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EXT025 - Custom Credit Debit Balance Extract
Description: Returns Monthly Credit and Debit Balance for an office. It is restricted to
Account Types not in M and C and where Account Class = c.
This report bears the extension .csv and Is a monthly report.
This report includes the following columns and Is comma delimited:
ACCOUNT NUMBER
CREDIT BALANCE
DEBIT BALANCE

EXT026 - Custom Cash Detail Extract
Description: .Returns Extract Including Cash Detail.
This report bears the extension .csv.
This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
OFFICE CODE
ACCOUNT TYPE CODE
AMOUNT
DESCRIPTION
PROCESS DATE
REGISTERED REP CODE

EXT027 - Custom Buy Power Extract
Description: Townsend Files for all offices with Maintenance Requirement with SMA.
This report includes the following columns and Is comma delimited:
ACCOUNT
OFFICE CODE
"00"
SYMBOL
ACCOUNT NUMBER
USD
EQUITY MARKET VALUE
TYPE 2 BALANCE
TYPE 3 BALANCE
MAINTENANCE REQUIREMENT
MARGIN EQUITY
MAINTENANCE EXCESS
SMA
OVERNIGHT BUYING POWER
TOTAL EQUITY
TYPE 1 BALANCE
CREDIT INTEREST BALANCE
MONEY MARKET BALANCE

7/26/2004
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EXT033 - Custom Customer Confirm Extract
Description: Returns Extract creating Confirm Text File.
This report Includes the following columns and Is pipe delimited:
OFFICE CODE
REGISTERED REP CODE
ACCOUNT NUMBER
ACCOUNT TYPE CODE
TRADE DATE
EXECUTION TIME
SETTLEMENT DATE
TRADE NUMBER
BUY SELL CODE
SYMBOL
QUANTITY
PRICE
PRINCIPAL AMOUNT
GROSS CALCULATED COMMISSION
SEC FEE
MISC FEE
NET AMOUNT
EXECUTING BROKER BACK
ENTRY DATE

EXT039 - Custom Web Account Information Extract
Description: Returns Extract Including Penson Web Account Information.
This report includes the following columns and is pipe delimited:
ACCOUNT NUMBER
FIRST NAME
LAST NAME
ADDRESS LINE 1
ADDRESS LINE 2
ADDRESS LINE 3
ADDRESS LINE 4
CITY
STATE
ZIP CODE
E~MAIL ADDRESS
PHONE NUMBER
FAX NUMBER
FIRST VISIT
LAST VISIT

EXT040 - Custom Buy Power Extract
Description: Returns Overnight and Daytrading Buying Power based on Account Number.
This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
PROCESS DATE
DAYTRADING BUYING POWER
OVERNIGHT BUYING POWER

7/26/2004
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EXT043- Custom Dally P&.L Extract
Description: Returns Profit and Loss Information Based on Account.
This report includes the following columns and is comma delimited:
UNIQUE ID
TRADE TYPE
ACCOUNT NUMBER
CUSIP
BUY SELL CODE
ACCOUNT TYPE CODE
EXECUTION TIME
QUANTITY
UPDATED BUYING POWER VALUE
PRICE
DAYTRADING BUYING POWER
PROCESS DATE
PROFIT LOSS VALUE

EXT044 - Custom Account Calculation Extract
Description: Returns Extract Including Calculation Total by Account.
This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
OFFICE CODE
TOTAL MARKET VALUE
EQUITY MARKET VALUE
MAINTENANCE REQUIREMENT
MAINTENANCE EXCESS
MARGIN EQUITY
TOTAL EQUITY
SMA
DAYTRADING BUYING POWER
REG T BUYING POWER
OVERNIGHT BUYING POWER
PROCESS DATE

EXT046 - DVP Special Cash Journal
Description: Returns Cash Journal information for accounts between 75000000 &. 79999999.
This report bears the extension .csv. This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
CURRENCY CODE
ACCOUNT TYPE CODE
ENTRY DATE
AMOUNT
BATCH CODE
DESCRIPTION
CUSIP
USERID
SOURCE PROGRAM

7/26/2004
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EXT049 - Balance Margin Dump
This report Includes the following columns and Is pipe delimited:
ACCOUNT NUMBER
CURRENCY CODE
ACCOUNT TYPE CODE
BEGINNING BALANCE
PRIOR BEGINNING BALANCE
TRADE BALANCE
SETTLE BALANCE
MARKET VALUE
DIVIDEND CHECK BALANCE
TODAY OPENING BALANCE
TODAY CUSTOM OPEN TRADE DATE BALANCE
LAST ACTIVE DATE
ACTIVITY INDICATOR
FREE CASH
FED CALL TOTAL
MAINTENANCE CALL TOTAL
STOCK LOAN VALUE
SMA
EXCESS
DAY TOTAL CASH
EQUITY
SHORT OPTION REQUIREMENT
PENDING DIVIDEND
DAY TRADING BEGINNING EQUITY
PROCESS DATE

EXTOSO - Balance Cash Dump
This report includes the following columns and is pipe delimited:
ACCOUNT NUMBER
CURRENCY CODE
ACCOUNT TYPE CODE
BEGINNING BALANCE
PRIOR BEGINNING BALANCE
TRADE BALANCE
SETTLE BALANCE
MARKET BALANCE
DIVIDEND CHECK BALANCE
TODAY OPENING BALANCE
TODAY CUSTOM OPENING TRADE DATE BALANCE
LAST ACTIVE DATE
ACTIVITY INDICATOR
FREE BALANCE
NEXT DAY DEBIT
SHORT OPTION REQUIREMENT
SHORT PUT COVER AMOUNT
PENDING DIVIDEND
PROCESS DATE

7/26/2004
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EXT058 - End of Month Account Standing
Description: Returns end of month balances for account types 1, 2, 3, C, M.
This report bears the extension .csv and Is a monthly report.
This report includes the following columns and Is comma delimited:
ACCOUNT NUMBER
OFFICE CODE
REGISTERED REP CODE
TRADE BALANCE
TOTAL MARKET VALUE
TOTAL EQUITY
PROCESS DATE

EXT059 - Compliance Extract- Margin Debits
Description: Report is the text version of the PFS048.
This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
OFFICE CODE
NAME
MARGIN DEBIT
SHORT CREDIT
MARKET VALUE
MARGIN EQUITY
PROCESS DATE
CUSIP
SYMBOL
QUANTITY
PRICE
MARKET VALUE
TOTAM MARKET VALUE
TOTAL EQUITY
EQUITY PERCENT

EXT062 -Trade Count- Trade Date
Description: Returns trade count for the office.
This report bears the extension .csv.
This report includes the following columns and is comma delimited:
OFFICE CODE
BUY SELL CODE
QUANTITY

EXT064 - Settle Date Inventory
Description: Summarizes RPT070- the Settlement Date Inventory sent by SunGard.
This report includes the following columns and Is comma delimited:
This report bears the extension .csv.
ACCOUNT NUMBER
OFFICE CODE
LONG COST
SHORT COST
MONTH TO DATE REALIZED PROFIT

7/26/2004
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EXT06S - Margin Debit - Securities
This report Includes the following columns and Is comma delimited:
This report bears the extension .csv.
ACCOUNT NUMBER
CUSIP
TRADE QUANTITY
MARKET VALUE
OFFICE CODE
QUANTITY
EXPOSURE

EXT069 - Credit Balances - Greater Than $100,000
This report includes the following columns and is comma delimited:
This report bears the extension .csv.
OFFICE CODE
ACCOUNT NUMBER
SETTLE BALANCE
CURRENCY CODE

EXT070 - Credit Balances - Less Than $100,000
This report Includes the following columns and rs comma delimited:
This report bears the extension .csv.
OFFICE CODE
ACCOUNT NUMBER
SETTLE BALANCE
CURRENCY CODE

EXT072- Security Price Dump
This report includes the following columns and is pipe delimited:
CUSIP
PREVIOUS PRICE
CLOSING PRICE
PROCESS DATE

EXT075- Balance Bank Dump
, Description: Returns Extract of Balance Bank Table.
This report includes the following columns and is pipe delimited:
ACCOUNT NUMBER
CURRENCY CODE
ACCOUNT TYPE CODE
BEGINNING BALANCE
PRIOR BEGINNING BALANCE
OPENING BALANCE
CURRENT BALANCE
TODAY'S WITHDRAWALS
TODAY'S DEPOSITS
TODAY'S JOURNALS
PROCESS DATE

EXT079- Deposit, Wire, and ACATS Transactions
Description: Returns Data for all cash and ACATS Movements. This is the same layout as the
PFS074.
This report includes the following columns and is comma delimited:
ACCOUNT NUMBER
OFFICE CODE

7/26/2004
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REGISTERED REP CODE
ENTRY TYPE CODE
AMOUNT
DESCRIPTION
PROCESS DATE

EXTOSO- Custom Security Price File
Description: Returns Extract Including Securities and their Closing Prices daily.
This report bears the extension .csv.
This report includes the following columns and is comma delimited:
CUSIP
SYMBOL
CLOSING PRICE
PROCESS DATE

EXT086 - Balance Totals
This report bears the extension .csv.
This report includes the following columns and is comma delimited:
TOTAL MARKET VALUE
EQUITY MARKET VALUE
TOTAL EQUITY
TOTAL BALANCE
TOTAl DEBITS

EXT099- RPT019 - Summary
Description: Summarizes RPT019- Registered Rep Blotter Based On Trade Date
This report includes the following columns and is comma delimited:
This report bears the extension .csv.
OFFICE CODE
DAILY TRADE COUNT
MONTHLY TRADE COUNT

EXT170 -Buying Power Extract
Description: Extract of Buying Power File.
This report includes the following columns and is comma delimited:
ACCOUNT
OFFICE CODE
"00"

REP CODE
CORRESPONDENT CODE
ACCOUNT NUMBER
CURRENCY MODE
EQUITY MARKET VALUE
TYPE 2 BALANCE
TYPE 3 BALANCE
MAINTENANCE REQUIREMENT
MARGIN EQUITY
MAINTENANCE EXCESS
SMA
CASH AVAILABLE
ORQ
MARGIN SOURCE
MARGIN MULTIPLIER

7/26/2004
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Penson Reports
These reports are available dally via e-mail and are Daytrading reports, unless otherwise noted.

PFSOOl- Easy To Borrow List
This dally report displays all stocks that are not considered hard to borrow.

PFS002 - Production Statistics Report
This daily report reflects your office's Gross Commission, Number of Trades, Trade Average, and Number of
Shares on a Trade Date as well as a Month to Date basis.

PFSOOS - Margin Report
This dally report shows daily trades in margin accounts, 4x maintenance excess, any margin calls based on 4x, 2x
maintenance excess, any margin calls based on 2x, lx maintenance excess, any margin calls based on lx, any
profits or losses or any Reg T calls.

PFS007 - Equity Report
This daily report shows each account's Office and Registered Representative Code, Account Number, Account
Name, Money Balance, Market Value, Equity Amount, and Percent Equity.

PFS009 - Combined Hedge Report
This daily report shows each account's equity, market value, maintenance requirement, maintenance excess,
buying power and overnight buying power. It will also show the positions held overnight in the account. This
report does not reflect equity for Type 1 positions held overnight.

PFS013 - Day Trader Buying Power Summary Report
This is a daily branch report that shows the same information as the PFS009, without the positions.

PFS024- Customer Equity Summary
This daily branch report will show the total equity in the account based on the Trade Date Cash Balance and the
Market Value. The balances in the different account types will be displayed individually. The type codes are leash, 2- margin, 3- short, C- credit interest, and M- Money Market.

PFS026 - Straddle Report

.

This daily report shows all straddles in all accounts. It shows Account Number, Account Name, Symbol, Long
Quantity, and Short Quantity.

PFS027- Negative Equity Report
This daily report shows any account with a net debit greater than the total market value in the account.

PFS028 - Option Report
This dally report shows all option positions for your accounts broken down by account. The report sows the
Account Type, Long or Short, Symbol, Quantity, Market Value, and Currency.
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PFS037- Compliance Report
This daily report displays trades that are non-compliant. Such reasons are an option trade in an account wbicb
has no option agreement on file, a trade made under a rep code which is not registered in the customer's state, a
possible duplicate order, or a trade entered where the price is too far from the market. The report shows the
Office Code and Registered Rep Code, Account Number & Type, Symbol, Trade Date, Trade Number, Buy/Sell
Code, Quantity, Principal Amount of Trade, and Currency.

PFS042- Tr~de Exception Report
This dally report shows all exceptions for your accounts. An exception Is either not run (not in our back office
system) or uncompared (the street does not know this trade). This report Is sent out In two parts. The first email includes all exceptions on the buy side and the second e·mail includes all exceptions on the sell side.

PFS043 - Confirmations (available on office level only)
This Is the trade confirmation for each account. This confirmation also shows any trades from a previous day
that are cancelled, corrected or entered.

PFS046 - Debit Balance Report
This report is a daily report that shows the accounts that have debit balances over $75,000.00 and the percentage
of equity in the account.

PFS048- Equity and Debit Report
This dally report shows all accounts with debits greater than $2,000 with one position concentrated at a
percentage greater than 75% of the margin equity.

PFS052- Compliance Report- Low Priced Shares
This daily report reflects all accounts which hold a position with the share price less than or equal to one dollar.
The report shows the Quantity, Symbol, Price, Market Value, Percent Equity, Total Equity of all positions with
the price less than or equal to a dollar. The report also displays the Account Number, Office Code, Account
Name, Margin Debit, Short Credit, Total Equity, Total Market Value, Percent Equity.

PFSOSS- Position Report
This report shows each account's overnight positions. It will also display the account type, the Unhedged
Quantity and the Unhedged Market Value.

PFS060 - Confirmations (No Cover) (available on the office level only)
This is 11 copy of the trade confirmation without the cover page of the customer information,
PFS066 - Internal Compliance Report - Type 1 Short Positions
This daily report reflects each account that is holding a short position in type one. The report shows Account
Number, Name, Symbol, Trade Quantity, Trade Balance and Currency Code.

PFS068- Negative Maintenance Excess
This daily report reflects all accounts which are in negative maintenance excess. The report shows Account,
Office Code, Name, Maintenance Excess, Equity, Market Value, and Equity Percent.
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Assignment Activity

This report is an office report that Is emailed to each office on the Sunday of Options Expiration. The report will
show the symbol of the option being exercised or assigned, the account number and account type, the registered
rep for the account, the underlying stock symbol of the option, whether it is a call or put, the strike price and the
quantity.

PFS074- Deposit, Wire&. ACATS Transactions
This dally report reflects all deposits, wires, and ACAT Transactions in your accounts.

PFS075 - Accounts With Short Balances
This daily report reflects accounts which have a short balance. The report shows Account, Office Code, Name,
Margin Balance, Short Credit, Total Equity, Total Market Value, Percent Equity, Largest Position Quantity,
Largest Position Symbol, Largest Position Price, Largest Position Market Value, Largest Position Percent
Equity, Largest Position Total Equity Quantity.

PFS076- 400Jo Maintenance Report
This daily report reflects concentrated accounts that are holding one position that Is greater than its entire
equity.

PFS083 - Option Exception Report
This report reflects all option exceptions.

PFS102- Unaffirmed Trade S-1
Unafflrmed Notices (DVP Transactions) on an S-1 basis.

PFS103- Unaffirmed Trade S-2
Unaflirmed Notices (DVP Transactions) on an S-2 basis.

PFS106 - Money Due Report
This report reflects all money due for cash accounts only.

PFS110- Third Party Cash Disbursements Report
This daily report shows all Third party Cash Disbursements. The report reflects the Transfer Date, Office Code,
Account Number, The Account N11me the funds are coming from, Transfer Amount, Transfer Type, and the
Account where the money is being deposited.

PFS112- Call Sheet Report
This daily report shows all accounts with a margin call. The report reflects the Office Code, Registered Rep
Code, Account Number, Account Name, Date Restricted, Amount of the Cal~ Percent Equity, Call Type, Trade
Date, and Date Due.

PFS114 - Broker Fail Report
This daily rl\port shows all trades run with a broker/dealer that are past settlement date due to the contra-party
not knowing or accepting the trade in a timely manner. The report reflects the Settlement Date, Trade Date,
Trade Number, CUSIP, Symbol, Description of the CUSIP, Buy Sell Code, Quantity, Trade Value, Front Side
Account Number, Back Side Account Number, Number of Days Old, Market Value, In Money Exposure, and
Out of Money Exposure.
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PFS116- ACAT Reject Report
This report shows all incoming ACATs rejected for the office. The report reflects the Office Code, Rep Code,
Account Name, Account Number, Clearing Firm the ACAT is coming from, and the Reject Reason.

PFS117- ACAT Transfer Report
This report shows all completed ACATs for the process date and that will arrive at the new clearing firm at the
start of the following business day. This report reflects the Rep Code, Account Name, Account Number,
Clearing Firm, and the Value of the Account.

PFS118 - DVP Fail Report
This report shows all trades placed in a DVP account that have failed. This report reflects Settled Date, Trade
Date, Trade Number, CUSIP, Symbol, Short Description of the Security, Buy Sell Code, Quantity, Trade Value,
Account Number, Days Old, Market Value, In and Out of Money Exposure Amount.

PFS122- Unsettled Trades Report
This daily report shows any unsettled trades In dealer accounts for that specific process date.

PFS123- Settled Trades Report
This dally report shows any settled trades in dealer accounts for that specific process date.

PFS130 - Inventory Positions Report
This reports returns P&L for positions held in Inventory Accounts.

PFS135- Cash/Trade Activity Report
This daily report shows all accounts containing an opening or closing balance and the activity in that account for
that daily. The report displays Buy/Sell Code, Trade Date, Settlement Date, Trade Number, Symbol, Quantity,
Description, Price, Amount, and Currency Code for the transactions.

PFS137 - Address Change Report
This report is a copy of the letter sent to your customer when an address change or any content of the address
has changed. It specifies the old address, the new address, and the date of the change.

PFS140- Corporate Action Voluntary Actions
This report provides detailed Information regarding securities undergoing Voluntary Reorganizations. The
report lists Cusip, Symbol, Expiration Date, Reorg Cut-off Date, Type of Corporate Action. Notes from the
offering are included along with positions held in that security.

PFS142 - Required Documents
This report shows documents required for accounts that are missing required paperwork. This report is in
account number order. It reflects the Registered Rep Code, Account Number, Account Name, Account Nature
Code, all Missing Paperwork, and the number of days that the paperwork has been required.

PFS143 - Incoming

I

Outgoing Funds $5,000 or More

This report shows accounts where either an incoming or an outgoing wire transfer occurred. The report
displays the Rep Code, Account Number, Account Name, Date Account Opened, Entry Date, Restrict Reason
Code, the Account Nature Code, Amount Of Transfer, Total Equity in the account, and the Description of the
transfer.

CONFIDENTIAL

Penson_Op~~qqp00356

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 113 of 246

PFS144 - Internal Transfers $3,000 or More
This report returns results where over the past five process dates the total amount of internal transfers are
greater than $3,000. The report displays Rep Code, Account Number, Account Name, Date Opened, Entry Date,
Restrict Reason Code, Account Nature Code, Amount, Total Equity, Description.

PFS145 - Frequent Transactions, 10 or More, of $3,000 or More For
Activity During The Last 45 Days
This report returns results for all accounts having a requested number of transactions greater tban 10 of an
amount greater than $3,000 during the last 45 process dates. The reports displays Rep Code, Account Number,
Account Name and Type, Currency Code, Entry Date, Process Date, Amount, Description, Record Type, Equity,
Account Nature Code, Date Account Opened, and the Restrict Reason Code.

PFS146 - 30 Day Activity $5,000 or More
This report shows accounts where over a 30 Day period of time, transactions summing to $5,000 or more are
displayed. The report shows the rep code, Account Number, Account Name, Date Account Opened, Entry Dates
for each transaction, Restrict Reason Code, Amount ofTransactions, Total Equity in the Account, and the
Description of eacb Transnction.

PFS147 - OSI Cash Movement of $5 1 000 or More
This report returns all cash movements requested via the OSI poster regardless of completion status. The report
displays Rep Code, Account Number, Account Nature, Closed Status, Account Name and Address, Amount,
Total Equity, and Foreign Status.

PFS148 - OSI Wire Transfers of $3,000 or More
This report returns all wire transfers requested via the OSI poster regardless of completion status, The report
displays Account Name and Address, From and To Account Number, Amount and Description, Bank ABA No.,
and Bank Account Number.

PFS157 - CorporateAction Mandatory Report
This report provides detailed information regarding securities undergoing Mandatory Reorganizations. The
report lists Old Cuslp, Old Symbol, Security Description, ISIN (if applicable), Type of Reorganization, New
Cusip, New Symbol, Security Description, Stock Factor, Cash Factor, Ex Date, Payable Date and Record Date.
Notes from tbe offering are included along with positions held in that security.

PFS165 - Proprietary Accounts Cash Detail
Tbis reports provides cash detail, deposits and journals, for all subaccount for the past 10 business days. The
report lists Account Number, Office/Rep Code, Account Name, Account Type, Currency Code, Entry Date,
Process Date, Amount, and Journal Description.

PFS166 - E-Confirm Statistics
This is a monthly report that returns statistics fore-confirms. The report lists Office Code, Office Name,
Registered Rep Code, Account Number, User Login, Total Number of Confirms, and Process Date.

PFS173 - Custom Proprietary Position
This report is generated for all master and subaccount relationships. The report reflects the Office/Rep Code,
Account Number, Symbol, CUSIP, Trade Date Quantity, Trade Date Market Value, Settlement Date Quantity,
Settlement Date Market Value, and Currency code for each position in the Master Account and each Subaccount
belonging to that Master Account.
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PFS174- Custom Proprietarv Balance
This report Is generated for all master and subaccount relationships. The report reflects the Of:flc~~/R;~pC:ode.
Account Number, Trade Date Cash Balance, Trade Date Market Value, Trade Date Total Equity, SeitleJme1nt
Date Cash Balance, Settlement Dote Market Value, Settlement Date Total Equity for the Master Account and
each Subaccount belonging to tbat Mast.er Account.

PFS176 - Return Mail Tracking
This month-end report reflects all accounts where mail has been returned to Penson due to un,lielltVeJrabili~y.
report shows Account Number, Short Name on the accJ>unt>Addx:ess,
and the
the account. The report also shows whether or not the1·e are
in
JH:count, the
the Last Activity Date, the Date the mail was Returned, the
Reason Code, and the
of the Returned
Mail. Once a valid address has been given to our New Accounts department, it will be taken off the report.

PFS178 - Corrected Imported Trades Error Report
This daily report shows all trades that were sent to us via an upload and errored out of the import routine. It
shows the details of the trade and also gives the error message for that trade.

PFS180- Negative Consent- SEC 17a-3/17a-4
This dally report Is produced to notifY account holders oftbe information that the broker has submitted to
Penson regarding specific information on the account. This data includes: Account Number, Name and Address
on the account, Estimated Net Worth, Estimated Liquid Net Worth, Estimated Annual Income, Investment
Objective, and Employment. There is a nominal fee billed to the BID for the request of this report. This report
is only available on Penson's FTP site. EXT373 is available free of charge and provides the data contained in the
PFS180. The B/D can use this data to create its own negative consent letter.

PFS182 - MIS Exception Report
This daily report was created in compliance with Section 326 of the USA Patriot Act. This report is generated
when PFSI submits new account holder data to McDonald Information Sen'ices, Inc. for SSNtrTN validation
and OFAC screening. This report Is only available in pdf format. To cover the charge of this verification
process, each B/D is charged $.50 per tax identification number, per run and will be reflected on the firm's
monthly settlement.

PFS188 - SO Monthly Clearing Fee Blotter
This report is created at settlement date end of month. It displays, in office and entity order, all trades and
correspondent payout Information for accounts associated with a correspondent. The report provides totals by
office and entity, as well as a firm totaL

PFS190 - Quarterly Commission Report
This quarterly report shows each account's commissions on a quarter to date and a year to date basis. The
report displays the account number, account name, rep code, quarter to date commission, quarter to date count,
year to date commission, and year to date count.

PFS193- Custom Trade Count with MTD
This daily report shows each account's commissions and trade count for that particular settlement date~ and
month to date. The report displays Office/Rep Code, Account Number, Commission based on the current
settlement date, Total Buys based on the current settlement date, Total Sells based on the current settlement
date, Total Trades based on the current settlement date, MTD Commission, MTD Total Buys, MTD Total Sells,
and MTD Total Trades, all based on the current settlement date.
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PFS207- Pending Buy-In Executions
This daily report is a buy-in notice for accounts that are holding short positions In threshold securities. The
report dlspJ11ys Symbol, CUSIP, Security Name, Office Code, Rep Code, Account Number, Account Type,
Quantity, and Due Date (Buy-In Date).

PFS208- Final Buy-In Notice
This daily report is the final buy-in notice for accounts that are holding short positions in threshold securities.
These short positions that haven't been covered will be bought in at noon on the Due Date. The report displays
Symbol, CUSIP, Security Name, Office Code, Rep Code, Account Number, Account Type, Quantity, and Due
Date (Buy-In Date).

PFS209- Confirmation of Buy-In Execution
This report shows the accounts that were bought in on threshold securities. The report displays Symbol,
CUSIP, Security Name, Buy-In Price, Trade Date (Buy-In Date), Settlement Date, Office, Rep Code, Account
Number, Account Type, Quantity, and Principal Amount of Trade. This report Is only sent if an account was
bought in on a position from PFS208.
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Penson Financial Services.

Member NASD and SIPC

PENSOtt
AntiNMoney Laundering Reports Suggestions
July2005

$

PFS 110- Third Party Cash Disbursements Report

$ PFS137- Address Change Report
This report is a copy of the letter sent to your customer when an address
change or any content of the address has changed. It specifies the old
address, the new address, and the date of the change.

$

PFS 142- Required Documents

$

PFS 143 -Incoming Funds $5,000 or more (daily report)

$

PFS 143- Outgoing Funds $5,000 or more (daily report)

$

PFS 144 -Internal Transfers $3,000 or more (daily report)

$

PFS 145- Frequent Transactions, 10 or more, of $3,000 or more for activity during
the last 45 days

$

PFS 146-30 day Activity of $5,000 or more (daily report)

$

PFS 147- OSI Cash Movement of $5,000 or more (dally report)

$

PFS 148- 051 Wire Transfers of $3,000 or more (dally report)

$

PFS176-Return Mail

Tra~klng

reflects accounts where mall has been returned to Penson
unciellli'erablllt¥. The report shows Account Numt;Jer, Short Name on the
State, and the Zip Code
or not there are
Date, the

on the account. The
in
<'Iecount, the Cash
mall was
the Restrlct

Page 1 of 3

CONFIDENTIAL

Penson_0PA~~QP00360

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 117 of 246

Penson Financial Servi,es.

Member NASD and SIPC

PENSOtf
AntiMMoney Laundering Reports Suggestions
July 2005
Reason Code, and the Age of the Returned Mall. Once a valid address has been
given to our New Accounts department, It will be taken off the report.

$

$

PFS180- Negative Consent- SEC 17a-3/17a-4
This dally report Is produced to notify account holders of the Information that the
broker has submitted to Penson regarding specific Information on the account. This
data induoes: Account
Name and Address on the account, Estimated Net
F..stlmated
Worth, Estimated Annual Income, Investment
Obj1ective, and
There Is a nominal fee billed to the B/D for the request
report.
report Is only avaHable on Penson's FTP site. EXT373 is
available free of charge and provides the data contained In the PFS180. The B/D
can use this data to create its own negative consent letter.

PFS182· MIS Exception Report
This dally report was created In compliance with Section 326 of the USA Patriot Act.
This report Is generated when PFSI submits new account holder data to McDonald
Information Services, Inc. for SSNmN
and OFAC screening. This report
Is only available In pdf format. To cover the: charge of this verification process, each
B/D ls chtll'ged $.60 per tax ldentltk:atlorl
per run and will be reflected on
the firm's monthly settlement.

$

RPT 012- Agreements Required Report

$

RPT 313- Weekly Required Documents

$ RPT 603- This report lists, in account order, customer accounts that have
had ten or more trades and have generated $2,000 or more In commissions during the
month. It can help Identify customer accounts that potentially need further review.
$

PFS 074/EXT 079- Deposit, Wire & ACAT Transactions

$

EXT 025- Custom Credit Debit Balance

$

EXT 026- Custom Cash Detail

$

EXT 046- DVP Special Cash Journal

$

EXT 058- End of Month Account Standing

$

EXT 069- Credit Balances- Greater than $100,000

$

EXT 070- Credit Balances- Less than $1001000

$

EXT 137- Change of Name and Address

Page 2 of3
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Penson Financial Services.

Member NASD ani/ SIPC

PENSOt4
Anti-Money Laundering Reports Suggestions
July2005

$

EXT 239- Additional Name alternate (For use w/ PO Boxes)

$

EXT 233- PO Box Report (Not listed)

$

EXT 255- Required Documents

$

EXT26S- Incoming/Outgoing Funds

$

EXT266- Internal Transfers

$

EXT267- Frequent Transactions

$

EXT268- 30 Day Activity

$

EXT269- OSI Cash Movement

$

EXT270- OSI Wire Transfers

$

EXT 373- provides all the data as the PFS 180 for the BD to use in the
creation of their own letters to their account holders.

Page 3 of 3
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SunGard Reports
These reports are emailed daily to our correspondents, unless otherwise noted. If a
correspondent does not generate any information for a report. the report will not be
emalled out for that day.

RPT019 (RPT19A)- TD Daily RR Blotter
This report displays gross and net commissions to the correspondents. It displays all
daily trades and commission adjustments, with commission totals by office/registered
representative, and firm. It shows gross and net commissions for the day, month to
and year to date. It also shows the monthvto-date and year~to·date trade counts by
commission category. If a commission is not entered on the Trade Entry or Order Entry
screen, a commission program determines the commission
In addition to
displaying trade detail, such as trade date, trade number, and account number, the report
also shows the percentage of payout and an indicator that the trade was processed with a
split representative.

RPT036 - Short Options Report
This rGport details all short
positions. The report reflects the option type,
underlying symbol, premium,
option symbol, expiration date, strike price, market
description, and whether this Is In or out of the money.

RPT041 - Customer Money Line
This report provides the correspondents with information about current and future
customer balances. It displays, in office/registered
order within account
number order, trade and settlement date balances, free cash in the account, money fund
balance (only if account has a balance on the PHASES system), the SMA in the margin
account, and the total of dividends credited to the account but held In the check file. In
addition, it displays projected settlements, which include the net amount of trades settling
tomorrow and the day after tomorrow.

PEN041 - Customer Money Line
This report replicates the RPT041 with one exception. It displays, in ascending order, by
free cash instead of by account number.

RPT044 - Customer Cash Balance Summary
This report provides the sales force with Information about customer balances. It
displays, in office/registered representative order within account number order, trades and
settlement date balances, available cash In
account, money fund balance (all balances
even if there is no balance on PHASE3), the SMA in the margin account, and the total of
dividends credited to the account but held in the check file. It also includes column totals,
as well as totals by registered representative, office, and a grand total. It shows office and
grand totals on separate pages. Additionally, the report totals debit and credit interest
accounts by account type, by registered representative, and by office and grand total. The
debit column lists accounts as unsecured, partially secured, partially unsecured, or
secured.

the

RPT073- Requirement Report
This report shows, in office/registered representative order, which accounts have a
requirement such as money due, securities due, or fed call. It displays trade, settle and
free
credit Interest amount, margin account, market value, and margin fee cash.
For Money Fund
if the system tried to sweep money the previous day, the
report shows the amount If the account has sold securities in the cash account that are
held in the margin account, an asterisk(*) appears in the MG column.

RPT169 -Trade Date Inventory
This report lists by trade date the Inventory accounts, their trades and positions at the end
of the day.
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RPT174- Expiring Options Report - Office I RR Order
This report alerts the Registered Representatives to expiring options. It lists by Offlce/RR,
options expiring during the current month. This report Is first produced each month on
the second Friday. It Is also produced dally for the week prior to expiration date.

RPT202- Cash/Securities Due Report
This report details all trade-related fails in the customer account number range for all nonOVP accounts. Fields determine when falls should appear ("S·O" through "S-3") and the
frequency (dally, weekly, or monthly) ofthe report.
Note:
S-3 = settlement date - 3 business days
S·D = settlement date

RPT270 - Settlement Date Inventory
This report lists by settlement date the inventories, their trades and positions at the end of
the day.

RPT313- Weekly Required Documents
This Is a weekly report (run on Friday night) which Usts, In registered representative and
account number order, the required agreements/documents owed to our firm by your
customer. It also shows the date the agreement was coded into the Phase3 system as
required. A pege break separates reg!istered representathtes.

RPT519 - TD Clearing Fee Blotter
This daily report lists all trades and payout information for accounts associated with a
correspondent. It lists all trade date correspondent trade Information, which is then
totaled by commission Income category within office, and then within entity. Firm grand
totals also appear.

RPT603 - Customer Account Surveillance Report
This report lists, in account number order, customer accounts that have had ten or more
trades and have generated $2,000 or more in commissions during the month. It can help
identify customer accounts that potentially need further review.

RPT679 (RP679A} - Open Orders
This report displays all open orders for your office which have been entered into Phase3
directly by someone in your office.

RPT682 - Daily Activity Report
Grouped by buys and sells, and listed in symbol order, this report shows all orders
It details quantity,
order
entered and /or executed In the system the previous
date and number, time of entry. account number,
representative number, short
as welt as any action taken,
name, time in force, the destination order, and
to the GTC flle.
whether executed,
rejected, nothing done, or

RPT698 - Daily Mutual Fund Switching Blotter
This report, which Is generated at the branch
displays all customer accounts that
Include mutual fund purchase and Uqultlatlon activity within the past 90 days. The report
Is sorted by registered representative, account number, trade date, buy/sell, and trade
number. A page break separates each office/registered representative.
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EXHIBIT D
Termination Compensation Payment Agreement (dated November 20, 2006)
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Execution Copy
TERMINATION I COMPENSATION PAYMENT AGREEMENT

AGREEMENT dated as of November 20, 2006 by and among OPUS TRADING
FUND LLC, a Delaware limited liability company ("Opus"), QUANTITATIVE
TRADING STRATEGIES LLC, a Delaware limited liability company ("QTS'', and
together with Opus, "Payors") and PENSON FINANCIAL SERVICES, INC., a North
Carolina corporation ("PFSI").
WHEREAS, Schonfeld & Company LLC, a New York limited liability company
("SclwnCo"), and PFSI are concurrently herewith entering into a Fully Disclosed
Clearing Agreement dated as of the date hereof with an Initial Term of ten years (the
"SclwnCo Clearing Agreement');
WHEREAS, Schonfeld Securities, LLC, a New York limited liability company
("SSLLC''), and PFSI are concurrently herewith entering into a Fully Disclosed Clearing
Agreement dated as of the date hereof (the "SSLLC Clearing Agreement"); and
WHEREAS, Trillium Trading, LLC, a New Jersey limited liability company
("Trillium"), and PFSI are concurrently herewith entering into a Fully Disclosed Clearing
Agreement dated as of the date hereof with an Initial Tem1 of ten years (the "Trillium
Clearing Agreement');
WHEREAS, PFSI has agreed to grant (i) SchonCo the right to teffilinate the
SchonCo Clearing Agreement prior to the end of the Initial Term, (ii) Trillium the right to
teffilinate the Trillium Clearing Agreement prior to the end of the Initial Term, and (iii)
SSLLC the right to sell the institutional brokerage division of its business (the "IBS
Division"), expressly subject to and conditioned upon Payors entering into this
Agreement and agreeing to make (x) a termination payment to PFSI in the event of a
teffilination of the SchonCo Clearing Agreement by SchonCo prior to the end of the
Initial Tenn of the Schon Co Clearing Agreement, (y) a termination payment to PFSI in
the event of a termination of tl1e Trillium Clearing Agreement by Trillium prior to the
end of the Initial Term of the Trillium Clearing Agreement, and (z) a compensation
payment to PFSI in the event of a sale of the IBS Division prior to the end of the Initial
Term of the SSLLC Clearing Agreement.
NOW THEREFORE, in consideration of the premises and the mutual covenants
and agreements hereinafter set forth and other valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereby agree as follows:
I. Definitions. Unless otherwise defmed herein, capitalized tenus used herein shall
have the meanings ascribed to such terms in the SchonCo Clearing Agreement, the
SSLLC Clearing Agreement, and the Trillium Clearing Agreement, as applicable.
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2. SchonCo Termination Payment.
(a)
At anytime after the fifth (5th) aruriversary of the Conversion Date,
SchonCo shall have the right to terminate the SchonCo Clearing Agreement upon not less
than thirty (30) days' prior written notice to PFSI, notwithstanding anything to the
contrary in Section 12(a) ofthe SchonCo Clearing Agreement (the date of termination of
the SchonCo Clearing Agreement to be hereinafter referred to as the "SclwnCo
Termination Date"). In such case, at the option of PFSI to be exercised by written notice
to Payors given within thirty (30) days of the SchonCo Termination Date:
(i)

Within thirty (30) days of receipt by Payors of written demand by PFSI
accompanied by reasonable supporting documentation to enable Payors to
verify PFSI's calculations, Payors shall pay, or shall cause one or more of
their respective affiliates to pay, to PFSI or any designee ofPFSI, a lump sum
payment equal to "N" in the calculation set forth below, an example of which
is attached hereto as Schedule A (such number to be hereinafter referred to as
the "SclwnCo Deficiency Amount'):
N = V x (120 - number of months since J.\IIPTD)
120

where "V" equals the aggregate value of all of the PWI Stock (as defined in the Asset
Purchase Agreement dated as of the date hereof by and between SSLLC and SAl
Holdings, Inc., Texas corporation (the "APA")) issued to SSLLC and/or its designee
pursuant to Sections 3.0l(a) and (b) ofthe APA, plus the aggregate amount of any cash
payments made in lieu thereof pursuant to Sections 3.01(a) and (b) of the APA,
attributable to the Clearing Pretax Income (as defined on Exhibit A to Schedule 3.01-1 to
the APA (the "CPF')) generated by SchonCo (ascribing a value of $1,581,794 with
respect to the shares ofPWI Stock issued pursuant to Section3.01(a) and calculated as of
the date of each issuance with respect to the shares of PWI Stock issued pursuant to
Section 3.01(b)), and "MPTD" means the Measurement Period Trigger Date as defined
in the AP A; or
(ii)

The fees payable by Opus to PFSI pursuant to the Fully Disclosed Clearing
Agreement between Opus and PFSI dated as of the date hereof, and the fees
payable by QTS to PFSI pursuant to the Fully Disclosed Clearing Agreement
between QTS and PFSI dated as of the date hereof (collectively, the "Payor
Cleari11g Agreeme11ts"), shall be increased in amounts to be negotiated and
agreed upon in good faith by Opus, QTS and PFSI based upon then current
and anticipated trading volume of Payors such that the aggregate amount of
the increase in such fees to be paid to PFSI by Payors over the balance of the
Initial Terms of the Payor Clearing Agreements will equal the SchonCo
Deficiency Amount.

(b)
In the event that PFSI elects to increase the clearing fees payable by Opus and
QTS pursuant to Section 2(a)(ii) above and the SchonCo Deficiency Amount is recouped
2
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by PFSI prior to the expiration of the Initial Terms of the Payor Clearing Agreements, the
fees payable by Payers pursuant to the Payor Clearing Agreements will immediately be
reduced to the amount that would otherwise be contemplated by the applicable Payor
Clearing Agreement, without the foregoing increase. In the event that the full SchonCo
Deficiency Amount is not recouped by PFSI prior to the expiration of the Initial Terms of
the Payor Clearing Agreements, upon the end of the Initial Terms of both Payor Clearing
Agreements and within thirty (30) days of receipt by Payers of written demand by PFSI
accompanied by reasonable supporting docmnentation to enable Payers to verify PFSI's
calculations, Payers shall pay to PFSI in a lump sum an amount equal to the difference
between the aggregate amom1t recouped by PFSI pursuant to Section 2(a)(ii) above and
the SchonCo Deficiency Amount.
(c)
Notwithstanding anything to the contrary contained in tlus Section 2, in
the event that PFSI and SchonCo negotiate a reduction in the clearing fees payable by
SchonCo to PFSI pursuant to the SchonCo Clearing Agreement, within tllirty (30) days of
receipt by Payers of written demand by PFSI, which written demand shall be given
within ninety (90) days of each anniversary of the MPTD occuning after the effective
date of the reduction in the clearing fees (but only during the Initial Term) and shall be
accompanied by reasonable supporting docmnentation to enable Payers to verify PFSI's
calculations, Payers shall pay, or shall cause one or more of their respective affiliates to
pay, to PFSI or any designee ofPFSI a lump sun1 payment equal to "P" in the calculation
set forth below, an example of which is attached hereto as Schedule B:

P=

v

CECPI- CACPI

10

ACPI

CCP

where "V" is as defined in Section 2(a)(i) above, "CCP" equals the cumulative amount
of all cash payments made by Payers (or their respective affiliates) to PFSI (or any
designee of PFSI) pursuant to this Section 2(c), "ACPI" is the quotient obtained by
dividing (x) the sum of$1,445,353 plus the CPI generated by SchonCo during each of the
four Measurement Periods (as defmed in the APA), by (y) five (5), "CECPI" is the
product of one-twelfth (1112th) of ACPI multiplied by the number of months elapsed
subsequent to the negotiated reduction in clearing fees, and "CACPI" is the cumulative
amount of CPI generated by SchonCo during the period subsequent to the negotiated
reduction in clearing fees. In addition to the foregoing payment obligation, the supporting
documentation shall be provided by PFSI and the calculation provided for above shall
also be undertaken within thirty (30) days of the termination of the SchonCo Clearing
Agreement for the period from the date of the last such calculation through the date of
termination (the "SchonCo Termination Date Calculation"). In the event that "P" as
calculated above is negative with respect to any period other than with respect to the
SchonCo Termination Date Calculation, neither Payers nor PFSI shall be required to
make any payment pursuant to this Section 2(c). In the event that "P" as calculated above
is negative with respect to the SchonCo Termination Date Calculation, within ninety (90)
days of the termination of the SchonCo Clearing Agreement, PFSI shall pay to Payers a
lump sum payment in an amount equal to "P" in the calculation set forth above, provided
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that in no event will PFSI be required to pay an amount in excess of"CCP" {i.e., if "P" is
negative $800,000 with respect to the SchonCo Termination Date Calculation and CCP is
$500,000 through the end of the SchonCo Clearing Agreement, PFSI shall pay $500,000
to Payors pursuant to this sentence).
(d)
several.

All of the obligations of Payors pursuant to this Section 2 shall be joint and

3. SSLLC Compensation Payment.
SSLLC shall have the right to sell the IBS Division {whether by sale of
(a)
assets, merger, consolidation or otherwise and whether in one transaction or a series of
related transactions) at any time upon not less than thirty (30) days' prior written notice
to PFSI, notwithstanding anything to the contrary in Section 17 of the SSLLC Clearing
Agreement (the date of the closing of such sale to be hereinafter referred to as the "IBS
Sale Date"). In such case, at the option of PFSI to be exercised by written notice to
Payors given within thirty (30) days of the IBS Sale Date:
(i)

Within thirty (30) days of receipt by Payors of written demand by PFSI
accompanied by reasonable supporting documentation to enable Payors to
verifY PFSI's calculations, Payors shall pay, or shall cause one or more of
their respective affiliates to pay, to PFSI or any designee ofPFSI, a lump sum
payment equal to "M" in the calculation set forth below, an example of which
is attached hereto as Schedule A (such number to be hereinafter referred to as
the "SSLLC Deficiency Amount'):
M=V

X

(120 - number of months since MPTD)
120

where "V" equals the aggregate value of all of the PWI Stock issued to SSLLC or its
designee pursuant to Sections 3.01 (a) and (b) of the APA, plus the aggregate amount of
any cash payments made in lieu thereof pursuant to Sections 3.01(a) and (b) of the APA,
attributable to the CPI generated by the IBS Division {ascribing a value of $276,631 with
respect to the shares ofPWI Stock issued pursuant to Section 3.01(a) and calculated as of
the date of each issuance with respect to the shares of PWI Stock issued pursuant to
Section 3.01(b)), and "MPTD" means the Measurement Period Trigger Date as defined
in the APA; or
(ii)

The fees payable by Opus to PFSI pursuant to the Fully Disclosed Clearing
Agreement between Opus and PFSI dated as of the date hereof, and the fees
payable by QTS to PFSI pursuant to the Fully Disclosed Clearing Agreement
between QTS and PFSI dated as of the date hereof, shall be increased in
amounts to be negotiated and agreed upon in good faith by Opus, QTS and
PFSI based upon then current and anticipated trading volume of Payors such
that the aggregate amount of the increase in such fees to be paid to PFSI by
Payors over the balance of the Initial Terms of the Payor Clearing Agreements
will equal the SSLLC Deficiency Amount.
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(b)
In the event that PFSI elects to increase the clearing fees payable by Opus and
QTS pursuant to Section 3(a)(ii) above and the SSLLC Deficiency Amount is recouped
by PFSI prior to the expiration ofthe Initial Terms of the Payor Clearing Agreements, the
fees payable by Payors pursuant to the Payor Clearing Agreements will immediately be
reduced to the amount that would otherwise be contemplated by the applicable Payor
Clearing Agreement, without the foregoing increase. In the event that the full SSLLC
Deficiency Amount is not recouped by PFSI prior to the expiration of the Initial Terms of
the Payor Clearing Agreements, upon the end of the Initial Tenns of both Payor Clearing
Agreements and within thirty (30) days of receipt by Payors of written demand by PFSI
accompanied by reasonable supporting documentation to enable Payors to verify PFSI' s
calculations, Payors shall pay to PFSI in a lump sum an amount equal to the difference
between the aggregate amount recouped by PFSI pursuant to Section 3(a)(ii) above and
the SSLLC Deficiency Amount.
(c)
several.

All of the obligations of Payors pursuant to this Section 3 shall be joint and

4. Trillium Termination Payment.

(a)
In the event that Trilliun1 exercises its right to tenninate the Trillium
Clearing Agreement after the fifth (5th) anniversary of the Conversion Date pursuant to
Section 12(a) of the Trillium Clearing Agreement (the date oftennination ofthe Trillium
Clearing Agreement to be hereinafter referred to as the "Trillium Termination Date"),
and the Trillium Clearing Agreement is not replaced with a new clearing agreement
between Trillium and PFSI as contemplated by Section 4(c) below, then in such case, at
the option of PFSI to be exercised by written notice to Payors given within thirty (30)
days of the Trillium Tennination Date:
(i)

Within thirty (30) days of receipt by Payors of written demand by PFSI
accompanied by reasonable supporting documentation to enable Payors to
verify PFSI's calculations, Payors shall pay, or shall cause one or more of
their respective affiliates to pay, to PFSI or any designee of PFSI, a lump sum
payment, the form of which will be determined by Section 4( d), equal to "N"
in the calculation set forth below, an example of which is attached hereto as
Schedule A (such number, as the same may be increased pursuant to Section
4(d) below, to be hereinafter referred to as the "Trillium Deficiency
Amount'):
N=V

X

(120- number of months since MPTD)
120

where "V" equals the aggregate value of all of the PWI Stock issued to SSLLC and/or its
designee pursuant to Sections 3.01(a) and (b) ofthe APA plus the aggregate amount of
any cash payments made in lieu thereof pursuant to Sections 3.01(a) and (b) ofthe APA,
attributable to the CPI generated by Trillium (ascribing a value of $2,602,966 with
respect to the shares ofPWI Stock issued pursuant to Section 3.01(a) and calculated as of
5
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the date of each issuance with respect to the shares of PWI Stock issued pursuant to
Section 3.01(b)), and "MPTD" means the Measurement Period Trigger Date as defined
in the APA; or
(ii)

The fees payable by Opus and QTS pursuant to the Payor Clearing
Agreements, shall be increased in amounts to be negotiated and agreed upon
in good faith by Opus, QTS and PFSI based upon then current and anticipated
trading volume of Payers such that the aggregate amount of the increase in
such fees to be paid to PFSI by Payers over the balance of the Initial Te1ms of
the Payor Clearing Agreements will equal the Trillium Deficiency Amount.

(b)
In the event that PFSI elects to increase the clearing fees payable by Opus
and QTS pursuant to Section 4(a)(ii) above and the Trillium Deficiency Amount is
recouped by PFSI prior to the expiration of the Initial Terms of the Payor Clearing
Agreements, the fees payable by Payers pursuant to the Payor Clearing Agreements will
immediately be reduced to the amount that would otherwise be contemplated by the
applicable Payor Clearing Agreement, without the foregoing increase. In the event that
the full Trillium Deficiency Amount is not recouped by PFSI prior to the expiration of
the Initial Terms of the Payor Clearing Agreements, upon the end of the Initial Terms of
both Payor Clearing Agreements and within thirty (30) days of receipt by Payers of
written demand by PFSI accompanied by reasonable supporting documentation to enable
Payers to verify PFSI's calculations, Payers shall pay to PFSI in a lump sum an amount
equal to the difference between the aggregate amount recouped by PFSI pursuant to
Section 4(a)(ii) above and the Trillium Deficiency Amount.

(c)
Notwithstanding anything to the contrary contained in this Section 4, in the
event that at any time after the fifth (5th) anniversary of the Conversion Date PFSI and
Trillium negotiate a reduction in the clearing fees payable by Trillium to PFSI pursuant to
the Trillium Clearing Agreement (including, for purposes of this Section 4(c), a
tennination of the Trillium Clearing Agreement and replacement with a new clearing
agreement at reduced clearing fees), within thirty (30) days of receipt by Payers of
written demand by PFSI, which written demand shall be given within ninety (90) days of
each anniversary of the MPTD occurring after the effective date of the reduction in the
clearing fees (but only during the Initial Te1m) and shall be accompanied by reasonable
supporting documentation to enable Payers to verify PFSI's calculations, Payers shall
pay, or shall cause one or more of their respective affiliates to pay, to PFSI or any
designee ofPFSI a lump sum payment equal to "P" in the calculation set forth below (the
("Renegotiation Deficiency"), an example of which is attached hereto as Schedule B:

P=

v

CECPI- CACPI
X

-

CCP

ACPI

10

where "V" is as defined in Section 4(a)(i) above, "CCP" equals the cumulative
amount of all cash payments made by Payers (or their respective affiliates) to PFSI (or
any designee ofPFSI) pursuant to this Section 4(c), "ACPI" is the quotient obtained by
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dividing (x) the sum of $2,378,441 plus the CPI generated by Trillium during each of the
four Measurement Periods (as defined in the APA), by (y) five (5), "CECPI" is the
product of one-twelfth (1112th) of ACPI multiplied by the number of months elapsed
subsequent to the negotiated reduction in clearing fees, and "CACPI" is the cumulative
amount of CPI generated by Trillium during the period subsequent to the negotiated
reduction in clearing fees. h1 addition to the foregoing payment obligation, the supporting
documentation shall be provided by PFSI and the calculation provided for above shall
also be undertaken within thirty (30) days of the termination of the Trillium Clearing
Agreement for the period from the date of the last such calculation through the date of
termination (the "Trillium Termination Date Calculation"). In the event that "P" as
calculated above is negative with respect to any period other than with respect to the
Trillium Termination Date Calculation, neither Payors nor PFSI shall be required to make
any payment pursuant to this Section 4(c). In the event that "P" as calculated above is
negative with respect to the Trillium Termination Date Calculation, within ninety (90)
days of the termination of the Trillium Clearing Agreement, PFSI shall pay to Payors a
lmnp sum payment in an amount equal to "P" in the calculation set forth above, provided
that in no event will PFSI be required to pay an runom1t in excess of "CCP" (i.e., if "P" is
negative $800,000 with respect to the Trillimn Termination Date Calculation and CCP is
$500,000 through the end of the Trillium Clearing Agreement, PFSI shall pay $500,000
to Payors pursuant to this sentence). For purposes of clarification, it is agreed ru1d
understood that: (x) Trillium's election to terminate the Trillium Clearing Agreement and
enter into a new clearing agreement with PFSI or an affiliate of PFSI in lieu of the
Trillimn Clearing Agreement, will be governed by this Section 4(c) and will not trigger
any obligation by Payors under Section 4(a) above unless and until ru1y such replacement
clearing agreement is tenninated prior to the expiration of the Initial Tenn; and (y) in no
event will the obligation of Payors m1der this Section 4(c) exceed the amount that would
otherwise be due pursuant to Section 4(a) had Trillimn elected to tenninate the Trillium
Clearing Agreement on the date of renegotiation.
(1)
Notwithstanding anything to the contrary contained in Section
(d)
4(a), the Trillium Deficiency Amount will be increased by the product of the aggregate
net gain, if any, on all shares of PWI Stock that were issued to SSLLC and/or its designee
pursuant to the APA (the "Aggregate Net Gain"), multiplied by a percentage based upon
the number of such shares of PWI Stock that were attributable to the CPI generated by
Trillimn (the "Trillium Percentage"), in each case calculated as provided in this Section
4(d), an example of which is attached hereto as Schedule C (the "TDC Supplemetrtal
Amount').

(2)
For purposes of calculating the TDC Supplemental Amount, the Trillium
Percentage will be calculated by dividing (x) N (as calculated pursuant to the fonnula set
forth in Section 4(a)(i) above), by (y) the aggregate value of all of the PWI Stock issued
to SSLLC and/or its designee pursuru1t to Sections 3.0l(a) ru1d (b) of the APA (calculated
as of the date of each issuance pursuant to Section 3.0l(b) of the APA) plus the aggregate
amom1t of any cash payments made in lieu thereof pursuant to Sections 3.0l(a) and (b) of
the AP A. For purposes of the immediately preceding sentence, the aggregate value of all
of the PWI Stock issued to SSLLC and/or its designee pursuant to Sections 3.0l(a) (i.e.,
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the Initial Consideration of 1,085,294) will be deemed to be $18,449,998 (the "Original

Issuance Value").
(3)
For purposes ofthe TDC Supplemental Amount, the Aggregate Net Gain
will be calculated by subtracting the aggregate "cost" of all of the shares of PWI Stock
issued to SSLLC ancl!or its designee pursuant to Sections 3.01(a) and (b) of the APA,
from the aggregate "value" of such shares of PWI Stock based upon the following:
(i)

the "cost" of each share ofPWI Stock issued pursuant to Sections 3.01(a) and
3.01(b) will be equal to the quotient of (x) $18,449,998 plus the aggregate
value, as determined pursuant to the first paragraph of Section 3.01 (b) of the
APA on each Anniversary Payment Date (as defined in the APA), of all shares
of PWI Stock issued pursuant to Section 3. 0 1(b) of the APA, divided by the
aggregate number of shares of PWI Stock issued to SSLLC and!or its designee
pursuant to Sections 3.01(a) and 3.01(b) of the APA (the "Average Cost Per

(ii)

the "value" of each share of PWI Stock that is owned by SSLLC ancl!or its
designee as of the Trillium Termination Date will be deemed to be equal to
the volume-weighted average closing price of PWI Stock as quoted in the
\Vall Street Journal for the twenty (20) business days immediately preceding
the Trillium Termination Date, provided that such value will be reduced by
$.05 per share in the event, and only in the event, that PFSI elects to receive
payment pursuant to Section4(a)(ii); and
the "value" of each share of PWI Stock that is sold by SSLLC ancl!or its
designee on or before the Trillium Tennination Date will be deemed to be
equal to the amount realized on such sale by SSLLC ancl!or its designee, net
of all third party brokerage and execution fees, underwriting discounts and!or
commissions paid in connection with such sale.

Sltare");

(iii)

(4)
In the event that PFSI elects to receive a lump sum payment of the
Trillium Deficiency Amount (as increased pursuant to this Section 4(d)) pursuant to
Section 4(a)(i), then in such event Payors will satisfY a percentage of the Trillium
Deficiency Amount (as increased pursuant to this Section 4(d)) by transferring shares of
PWI Stock to PFSI or any designee of PFSI. For purposes of this Section 4(d)(4), any
PWI Stock to be transferred shall be equal in value to the volume-weighted average
closing price of PWI Stock as quoted in the Wall Street Journal for the twenty (20)
business days immediately preceding the date that is ten (1 0) business days prior to the
Trillium Termination Date. The percentage of the Trillium Deficiency Amount (as
increased pursuant to this Section 4(d)) that Payors will satisfY by transfer of shares of
PWI Stock will be equal to the percentage of the shares of PWI Stock issued pursuant to
Sections 3.0l(a) and (b) of the APA that have not been sold by SSLLC ancl!or its
designee as of the Trillium Termination Date. Thus, by way of example, in the event that
5,000,000 shares of PWI Stock are issued to SSLLC ancl!or its designee pursuant to the
AP A and as of the Trillium Tennination Date SSLLC and!or its designee continue to own
4,000,000 of such shares, Payors would satisfY 80% of the Trilliun1 Deficiency Amount
(as increased pursuant to tlris Section 4(d)) by transfer of shares of PWI Stock.
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(e)
(1)
Notwithstanding anything to the contrary contained in Section
4(c), in the event that the net amount paid by Payors to PFSI thereunder is positive
(including, for purposes of clarification, the payment to be made, if any, based upon the
Trillium Termination Date Calculation) (such net amount, the "Renegotiation Make-up
Amount), in addition to the payments required pursuant to Section 4(c), within ninety
(90) days of the termination of the Trillium Clearing Agreement, Payors shall pay to
PFSI an amount equal to the product of the Aggregate Net Gain multiplied by a
percentage based upon the Renegotiation Make-up Amount (the "Renegotiation
Percentage"), in each case calculated as provided in this Section 4(e) (the

"Renegotiation Supplemental Payment").
(2)
For purposes of calculating the Renegotiation Supplemental Payment, the
Renegotiation Percentage will be calculated by dividing (x) Renegotiation Make-up
Amount, by (y) the Original Issuance Value.
(3)
For purposes of the Renegotiation Supplemental Payment, the Aggregate
Net Gain will be calculated as of the date of the Trillium Tennination Calculation Date
and as set forth in Section 4(d)(3 ).

(4)
In the event that Payors are required to make a Renegotiation
Supplemental Payment to Payors pursuant to this Section 4(e), then in such event Payors
will satisfy a percentage of the Renegotiation Supplemental Payment by transferring
shares of PWI Stock to PFSI or any designee of PFSI. For purposes of tlus Section
4(e)(4), any PWI Stock to be transferred shall be equal in value to the volume-weighted
average closing price of PWI Stock as quoted in the Wall Street Joumal for the twenty
(20) business days immediately preceding the date that is ten (1 0) business days prior to
tl1e Trillium Termination Calculation Date. The percentage of the Renegotiation
Supplemental Payment tl1at Payors will satisfy by transfer of shares of PWI Stock will be
equal to the percentage of tl1e shares of PWI Stock issued pursuant to Sections 3.0l(a)
and (b) of the AP A tl1at have not been sold by SSLLC and/or its designee as of tl1e
Trillium Termination Calculation Date. Thus, by way of example, in the event that
5,000,000 shares of PWI Stock are issued to SSLLC and/or its designee pursuant to tl1e
AP A and as of the Trillium Termination Calculation Date SSLLC and/or its designee
continue to own 2,500,000 of such shares, Payors would satisfy 50% of the Renegotiation
Supplemental Payment by transfer of shares of PWI Stock.
(f) All of the obligations of Payors pursuant to this Section 4 shall be joint and
several.
5. Guaranty. The obligations ofPayors pursuant to Sections 2, 3 and 4 hereof shall
be guaranteed by Steven B. Schonfeld, Schonfeld Securities, LLC and Schonfeld Group
Holdings LLC, a Delaware limited liability company (collectively the "Guarantors").
Simultaneously with the execution and delivery of this Agreement, the Guarantors shall
execute and deliver to PFSI an Unconditional Guaranty Agreement.
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6. Notices. All notices to be given pursuant to this Agreement to any party must be
in writing and will be deemed to have been validly given if delivered personally, sent by
confirmed facsimile transmission or sent by overnight courier (providing proof of
delivery), to such party at its address given below. Notices shall be deemed given (i) if
delivered personally or by overnight courier, upon delivery or (ii) if sent by facsimile
transmission, upon confirmation of transmission thereof. The address of each party for
the purposes of this Agreement is as follows:
Ifto Payors:
Opus Trading Fund LLC
Quantitative Trading Strategies LLC
460 Park A venue - 19th Floor
New York, New York 10022
Attn.: Mark H. Peckman, Esq.
with a copy to:
Berkowitz, Trager & Trager, LLC
275 Madison Avenue- 36th Floor
New York, New York 10016
Attn.: Steven T. Gersh, Esq.
Ifto PFSI:
C/0
Penson Worldwide, Inc.
1700 Pacific Avenue
Suite 1400
Dallas, TX 75201
Attention: Chief Executive Officer
General Counsel

7. Governing Law. This Agreement shall be govemed and construed in
accordance with the laws of the State of New York without regard to conflict of law
principles.
8. Assignments, Successors. This Agreement shall not be assigned by any pruiy
hereto without the prior written consent of all of the other parties. This Agreement shall
inure to the benefit of, and be binding upon and enforceable against, the successors,
representatives and permitted assigns of the parties hereto.
9. Counterparts; Facsimile Signatures. This Agreement may be executed in
one or more counterparts, each of which shall be deemed to be an original, but all of
which taken together shall constitute one and the same instrument. Facsimile signatures
shall be acceptable and binding.

10
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IN WITNESS WHEREOF, this Termination Payment Agreement has been ·
executed on behalf of the parties hereto as of the date first written above.
OPUS TRADING FUND LLC

QUANTA TIVE TRADING STRATEGIES LLC

By:

Wavefront Capital Group II LLC
Manager

By:

YLJ JJJ·_J

.

Name:~ I c_k. ~e"f1· e l J_ ·
Title: 11.t""'"\ ~ . ., Me"' \ler

PENSON FINANCIAL SERVICES, INC.

By: ________________________
Name:
Title:
ACCEPTED AND AGREED:
SCHONFELD & COMPANY LLC

SCHONFELD SECURITIES, LLC
By: SCHONFELD GROUP HOLDING LLC,
Manager

Chi f Executive Officer
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IN WITNESS WHEREOF, this Termination Payment Agreement has been
executed on behalf of the parties hereto as of the date first written above.
OPUS TRADING FUND LLC

Amity Management Company II, LLC
Manager

By:

By:

---------------------Name:.
Title:

QUANTATIVE TRADING STRATEGIES LLC
Wavefront Capital Group II LLC
Manager

By:

By:

------------------~--

Name:
Title:

PENSON FINANCIAL SERVICES, INC.

By:~Q-Y~
Name:
Title:

ACCEPTED AND AGREED:

SCHONFELD & COMPANY LLC
By: ______________________
Name:
Title:
SCHONFELD SECURlTIES, LLC
By: _______________________
Name:
Title:
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SCHEDULE A
Example of Calculation of the Schon Co Deficiency Amount 1
Assuming (i) the value of all of the PWI Stock issued to SSLLC and/or its
designee pursuant to Sections 3.01(a) and (b) of the APA (calculated as of the date of
each issuance pursuant to Section 3.01(b) of the APA) plus the aggregate amount of any
cash payments made in lieu thereof pursuant to Sections 3.01(a) and (b) of the APA,
attributable to the CPI generated by SchonCo equals $10,944,000, and (ii) SchonCo
elects to tenninate the SchonCo Clearing Agreement at the end of the seventh year of the
Initial Tenn (i.e., 84 months from the Conversion Date), the SchonCo Deficiency
Amount would be $3,283,200, calculated as follow:
84 = 36) + 120 = $3,283,200

$10,944,000 X (120

For all purposes of this Agreement, the value of all of the PWI Stock issued to
SSLLC and/or its designee pursuant to Sections 3.01(a) and (b) ofthe APA (calculated as
ofthe date of each issuance pursuant to Section 3.0l(b) ofthe APA) plus the aggregate
amount of any cash payments made in lieu thereof pursuant to Sections 3.01(a) and (b) of
the AP A, attributable to the CPI generated by SchonCo shall be the sum of (i)
$1,581,794, plus (ii) the product of:
(w) the aggregate an1ount of CPI generated by SchonCo over the four
Measurement Periods; multiplied by
(x) nine (the assumed multiple); multiplied by
(y) 20%; multiplied by
(z) 60.8% (one minus the assumed tax rate of39.2%).
[See footnote #2 below for example.]

1

For all purposes of this Agreement, the fonnula for the calculation of the SSLLC Deficiency
Amount pursuant to Section 3 will be the same as for the calculation of the SchonCo Deficiency
Amount as set forth on tllis Schedule A, provided that for purposes of calculating the SSLLC Deficiency
Amount, the number $276,631 will be inserted in place of the amount of $1,581,794 as set forth in the
above example. In addition, for all purposes of this Agreement, the formula for the calculation of the
Trilliun1 Deficiency Amount pursuant to Section 4 will be the same as for the calculation of the
SchonCo Deficiency Amount as set forth on tllis Schedule A, provided that for purposes of calculating
the Trillium Deficiency Amount, the number $2,602,966 will be inse11ed in place of the amount of
$1,581,794 as set forth in the above example.
12
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SCHEDULEB

Example of Calculation of the Renegotiation Payment
Pursuant to Sections 2(c) and 4(c)

Assuming (i) SchonCo renegotiates lower clearing fees under the SchonCo
Clearing Agreement effective as of the eighth anniversary of the MPTD (two years
remaining on the term of the SchonCo Clearing Agreement), (ii) SchonCo generates an
aggregate of $8,554,647 of CPI over the four Measurement Periods, 2 and (iii) SchonCo
generates an aggregate of $1,500,000 of CPI during the one year period immediately
subsequent to renegotiation, the amount payable to PFSI pursuant to Section 2(c) for the
one year period immediately subsequent to renegotiation would be $273,600, calculated
as follows:

v + 10 = $10,944,000 + 10

$1,094,400
CECPI = ($2,000,000 + 12) x 12 = $2,000,000
CACPI = $1,500,000
CECPI- CACPI = $2,000,000- $1,500,000 = $500,000
ACPI = $10,000,000 + 5 = $2,000,000
(CECPI- CACPI) + ACPI = $500,000 + $2,000,000 = 25%
CCP=O
p = $1,094,400 X 25% = $273,600-0 = $273,600

2

In this example, the value of all of the PWI Stock issued to SSLLC and/or its designee
pursuant to Sections 3.01(a) and (b) of the APA (calculated as of the date of each
issuance pursuant to Section 3.01 (b) of the APA) plus the aggregate amount of any cash
payments made in lieu thereof pursuant to Sections 3.01(a) and (b) of the APA,
attributable to the CPI generated by SchonCo would be calculated as follows:
$1,445,353 + $8,554,647 = $10,000,000
$10,000,000 X 9 = $90,000,000
$90,000,000 X .20 = $18,000,000
$18,000,000 X .608 = $10,944,000
For all purposes of tins Agreement, the formula for the calculation of ti1e lun1p sun1
payment to be made pursuant to Sections 2(c) and 4(c) will be the same, provided timt in
the above example the amount $2,378,441 would be substituted for the highlighted
amount of$1,445,353.
13
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By way of further example, ifSchonCo then generates an aggregate of$3,000,000
of CPI during the one year period commencing 12 months after renegotiation (the tenth
and final year of the SchonCo Clearing Agreement), no payment would be due by
SchonCo with respect to such one year period and PFSI would be required to make a
payment to SchonCo in the amount of $273,600 (the lesser of the aggregate amount of
the CCP and the negative amount of "P" as reflected in the calculation below). The
calculation of such payment is as follows:

v + 10 = $10,944,000 + 10

$1,094,400
CECPI = ($2,000,000 + 12) x 24 = $4,000,000
CACPI = $1,500,000 + $3,000,000 = $4,500,000
CECPI CACPI = $4,000,000 - $4,500,000 = -$500,000
ACPI $10,000,000 + 5 $2,000,000
(CECPI- CACPI) + ACPI = -$500,000 + $2,000,000 = -25%
CCP $273,600
p = $1,094,400 X -25% -$273,600-$273,600 = -$547,200

14
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SCHEDULEC

Example of Calculation of the TDC Supplemental Amount Pursuant to
Section 4(d)

Assuming the issuance pursuant to Sections 3.01(a) and (b) ofthe APA of:
(i)
1,085,294 shares valued at $17.00 per share as the Initial Consideration
($18,449,998);
(ii)
1,000,000 shares valued $20.00 per share on the date of issuance
($20,000,000);
(iii)
1,200,000 shares valued at $18.00 on the date of issuance ($21,600,000);
(iv)
800,000 shares valued at $25.00 on the date of issuance ($20,000,000);
and
(v)
1,000,000 shares valued at $22.00 on the date of issuance ($22,000,000).
For purposes of calculating the Trillium Percentage, the aggregate value of all of
the PWI Stock issued pursuant to the APA (5,085,294 shares) would be $102,049,99 at a
weighted average "cost" per share of $20.06767. 3 Assuming "N", as calculated pursuant
to the formula set forth in Section 4(a)(i) equals $7,500,000, the Trillium Percentage
would equal 7.349% ($7,500,000 + $102,049,998 = 7.349%).
Assuming that prior to the Trillium Termination Date, SSLLC sold 1,000,000
shares of PWI Stock in a single transaction and received net proceeds (i.e., net of third
party brokerage and execution fees, underwriting discounts and/or commissions) of
$26.00 per share, the net gain on such transaction would be $5,932,330 ($26.00 $20.06767 = $5.93233)
($5.93233 X 1,000,000 $5,932,330)
Assuming that the value of the PWI Stock as of the Trillium Termination Date
(calculated pursuant to the volume weighted average method set fmih in Section
4(d)(3)(ii)) equals $28.00 per share. The net gain on such shares would be
$32,405,900.16
($28.00- $20.06767 = $7.93233)
(5,085,294 1,000,000 = 4,085,294)
(4,085,294 X $7.93233 $32,405,900.16)
The Aggregate Net Gain
$32,405,900.16 = $38,338,230.16).

would

be

$38,338,230.16

($5,932,330

+

Thus, the TDC Supplemental Amount would be $2,817,476.53($38,338,230.16x
7.349% $2,817,476.53).
3

This example assumes that no cash was substituted for any portion of the Purchase Price
(as defmed in the AP A). In the event that cash were substituted, the amount of such cash
would be added to the aggregate value of all PWI Stock for purposes of tllis calculation.
15
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The sum of the Trillium Deficiency Amount and the TDC Supplemental Amount would
be $10,317,476.53 ($ 7,500,000 + $ 2,817,476.53 $10,317,476.53)
The percentage of the shares ofPWI Stock issued pursuant to Sections 3.01(a) and (b) of
the APA that have not been sold by SSLLC and/or its designee as of the Trillium
Termination Date would be 80.335% (4,085,294 + 5,085,294 = .80335).
Thus, the lump sum payment to be made pursuant to Section 4( a)(i), as determined
pursuant to Section 4(d)(4), would be 296,019 shares of PWI Stock (80.335% x
$10,317,476.53
$8,288,544.77 + 28.00 = 296,019) and $2,028,931.76 in cash ( (180.335%) X $10,317,476.53 $2,028,931.76)

Z:\stg\Transactions\Schonfeld- Penson Closing Docs 101506\Schonfeld- Penson SchonCo Tennination Agree 111506.doc
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EXHIBIT E
Portfolio Margining Account Side Agreement (dated December 28, 2007)
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Penson Financial Services, Inc.
1700 Pacific Avenue
Dallas, TX 75201
December 28, 2007
Opus Trading Fund LLC
One Jericho Plaza
Jericho, NY 11753
Attn: Robert Winn

Re:

Portfolio Margining Account Side Agreement

Dear Mr. Winn:
Thank you for choosing Penson Financial Services, Inc. ("Penson") as your portfolio margining
account broker. In addition to the Customer Account, Margin and Short Account Agreement and
the Customer Option Agreement (together, the "Account Documents") executed by Opus
Trading Fund LLC ("Customer"), please be advised of the following:
1.

Initial Account Funding. Contemporaneously with executing this side agreement
(the "Agreement"), Customer will deliver to Penson cash or securities acceptable to
Penson in the aggregate amount of at least $5,000,000 for deposit into the portfolio
margining account opened by Penson for Customer (the "Account"). Additionally, if
at any subsequent time, Penson, in its good faith discretion (based on a rational, risk
based judgment by Penson), requires an additional deposit, Customer will deposit
additional cash or securities into the Account in an amount specified by Penson upon
receipt of a written request by Penson specifying in reasonable detail the basis for
such request. Instead of making such additional deposit, Customer may reduce
its business volume or modify the nature of the securities involved in its
transactions as specified by Penson.

2.

Fees. Penson will charge Customer for portfolio margining services according to the
fee schedule set forth in Schedule A attached hereto and incorporated herein for all
purposes. Penson may debit the Account on a monthly basis for the commissions and
other charges set forth in Schedule A. Throughout the term of this Agreement,
Penson may pass through all actual third party increased charges set forth in
Schedule A (e.g., FINRA, TAF, SEC fees and similar or substitute fees) and shall
pass through all such actual third party decreased or terminated charges.

3.

Setoff. Penson shall have the unlimited right to setoff any amounts owed to Penson
and/or its affiliates by Customer for any obligation contained in this Agreement or
the Account Documents against any obligation of Penson to Customer.

4.

Term; Termination of Agreement.
a.

Effectiveness. This Agreement shall be effective upon delivery of written notice
by Penson to Customer confirming that Penson has opened the Account and shall
remain in force until April 30, 2017 (the "Initial Term"). Subsequent to the
Initial Term, either party may terminate this Agreement by giving sixty (60)
days' prior written notice to the other party.
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b. Termination by Penson or Customer.
1.

Penson may terminate this Agreement at any time on five (5) days' prior
written notice to Customer in the event that Customer:
1. fails to comply with the terms of this Agreement or the Account
Documents and upon notification by Penson fails to comply
within twenty (20) days from said notification; or
2.

is enjoined, prohibited or suspended, as a result of an
administrative or judicial proceeding, from engaging in securities
business activities constituting all or portions of Customer's
securities business, which injunction, prohibition or suspension
makes impracticable the portfolio margining relationship
established in this Agreement and the Account Documents.

ii. Customer may temrinate this Agreement at any time on five (5) days'
prior written notice to Penson in the event that Penson:
1. fails to comply with the terms of this Agreement or the Account
Documents and upon notification by Customer fails to comply
within twenty (20) days from said notification; or
2. is enjoined, prohibited or suspended, as a result of an
administrative or judicial proceeding, from engaging in securities
business activities constituting all or pmiions of Penson's
securities business, which injunction, prohibition or suspension
makes impracticable the portfolio margining relationship
established in this Agreement and the Account Documents.
c.

Automatic Termination. In addition to any other provisions for termination
herein, this Agreement shall terminate immediately in the event that either
Customer or Penson ceases to conduct its business or that Penson:
1.

is no longer registered as a broker/dealer with the SEC; or

n. is no longer a: member in good standing of FINRA; or
iii. is suspended by any national securities exchange of which Penson is a
member for failure to comply with the rules and regulations thereof.
d.

Survival. Termination of this Agreement shall not affect the parties' rights or
liabilities relating to business transacted prior to the effective date of such
termination.

e.

No Obligation to Release. Penson shall be entitled to withhold such amount of
securities or cash held by Penson for Customer in one or more Accounts in an
amount equal to any amounts owing (whether immediately or thereafter,
reasonably expected to become due and owing) to Penson pursuant to the
provisions of this Agreement or the Account Documents, until such amounts are
paid and any property of Penson in the possession of Customer is returned to
Penson.

2
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5.

Other Portfolio Margining Services. During the term of this Agreement and except
as otherwise set forth on Schedule B, (a) Customer will not sign a portfolio
margining agreement with another clearing broker or dealer, or otherwise permit
another broker or dealer to provide portfolio margining services to Customer, with
respect to a Core Business, and (b) will provide Penson with not less than 75 days'
written notice prior to signing an agreement with another broker or dealer, or
otherwise permitting another broker or dealer to provide the services provided
hereunder cir under the Account Documents (the "Services"), with respect to a
Non-Core Business (it being understood that Customer shall not have the right to
enter into a Non-Core Business' that is reasonably likely to materially and adversely
affect Customer's credit without Penson's prior written consent). "Non-Core
Business" means a business line other than a Core Business. "Core Business" means
(i) all business processed for Customer by Penson and/or its affiliates from the
effective date of this Agreement and the Account Documents through April 30,
2011 (it being understood that Customer shall have a rolling 90 day period with
respect to new business under this subsection (i) to determine if Penson has provided
reasonable service with respect to such new business during such applicable 90 day
period and, to the extent Customer determines in its reasonable discretion that Penson
has not satisfactorily serviced such new business, to cease having such business
serviced by Penson whereupon such new business shall not be deemed to be Core
Business pursuant to this subsection (i)) other than business that Penson has agreed in
writing as of the date hereof that Customer may clear with another clearing firm as
set forth on Schedule B, (ii) all North American and European equities (but with
respect to European equities, all such equities other than non-electronic institutional
business), options, currencies and futures contracts clearing business, and (iii) any
clearing business not otherwise described in clauses (i) and (ii) above as to which.
Penson is willing to provide, and is capable of providing, the same or better financial
terms and services to Customer as the proposed third party clearing broker or dealer.
All references to third party clearing brokers or dealers in this clause (b) shall refer
only to such entities as are unaffiliated in any way with any of Customer, Schonfeld
Group Holdings, LLC and their respective subsidiaries and affiliates, which, in each
case, deals solely on an arm's length basis in the ordinary course of business with
Customer.

6.

Indemnity.
a.

Customer agrees to indenmify and hold harmless Penson, each person who
controls Penson within the meaning of the Securities Act of 1933, as amended
(the "Ad'), and any directors, officei's, employees, agents and attorneys of
Penson ("Penson Indemnified Persons") from and against all claims, demands,
proceedings, suits and actions and all liabilities, losses, expenses and costs
(including any reasonable legal and accounting fees and expenses) relating to
Penson's defense of any failure, for any reason, fraudulent or otherwise, by
Customer, Customer's employees, independent agents or contractors to comply
with any obligation under this Agreement, the Acc01mt Documents or any other
agreement executed and delivered to Penson in connection with Penson's
performance of the Services and any act or failure to act by Penson Indenmified
Persons, except any act or failure to act which is the result of gross negligence or
willful misconduct on the part of any such Penson Indenmified Person. Without
limiting the generality of the foregoing, such failure is explicitly intended by the
parties to include failure resulting from (i) suspension of trading or bankruptcy or
insolvency of any company, securities of which are held in the Account; (ii)

3
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failure by any Customer to maintain adequate margin; or (iii) violation by
Customer of any law, rule or regulation of the United States, a state or territory
thereof, the SEC, the Federal Reserve Board or other authority, applicable to any
transaction contemplated by this Agreement.
b. Penson shall indemnify and hold harmless Customer, each person who controls
Customer within the meaning of the Act and any directors, officers, employees,
agents and attorneys of Customer ("Customer Indemnified Persons") against
any and all claims, demands, proceedings, suits and actions and all liabilities,
losses, expenses and costs (including any reasonable legal and accounting fees
and expenses) to which Customer Indemnified Persons may become subject,
insofar as such losses, claims, damages, liabilities, suits, actions or expenses arise
out of, or are based upon the gross negligence or willful misconduct of Penson or
its employees in providing the services contemplated hereunder.
c.

7.

Upon receipt by any indemnified party under this Section 6 of notice of the
commencement of any action, and if a claim is to be made against the
indemnifying party under this Section 6, the indemnified party will promptly
notify the indemnifying party. The omission to notify the indemnifying party
will not relieve it from any liability that it may have to any indemnified party
except to the extent that the indemnifying party is actually prejudiced by such
failure to provide notice. In any such action brought against any indemnified
party, the indemnifying party will be entitled to participate in and, to the extent
that it may wish, to assume the defense thereof, subject to the provisions herein
stated, with counsel reasonably satisfactory to such indemnified party. After
notice from the indemnifying party to such indemnified party of its election to
assume the defense thereof, the indemnifying party will not be liable to such
indemnified party under this Section 6 for any legal or other expense
subsequently incurred by such indemnified party in connection with the defense
thereof other than reasonable costs of investigation. The indemnified party shall
have the right to employ separate counsel in any such action and to participate in
the defense thereof, but the fees and expenses of such counsel shall not be at the
expense of the indemnifying party if the indemnifying party has assumed the
defense of the action with counsel reasonably satisfactory to the indemnified
party.

Restricted Transactions. Without Penson's prior written consent, under no
circumstances shall Customer undertake any merger, acquisition, consolidation or
change of control transaction, or sell a material amount of its assets in one or a series
of transactions, if and only if such transaction or series of transactions is reasonably
likely to (a) materially and adversely affect Customer's credit, (b) result in a breach
by Customer of another provision of this Agreement, .(c) adversely affect Penson's
prospects for future business by Penson to be obtained from Customer during the
remaining tem1 of this Agreement, or (d) result in a termination of this Agreement
pursuant to Section 4(c) of this Agreement. For purposes of the immediately
preceding sentence, a change in control shall be deemed to occur upon the acquisition
(by any means whatsoever) of ownership (whether in one transaction or a series of
transactions or events over time), directly or indirectly, beneficially or ·of record, after
the· date hereof, by any person or "group" (within the meaning of the Securities
Exchange Act of 1934 and the rules of the SEC thereunder) relative to the actual
ownership of Customer as of the date hereof of 50.1% or more of the outstanding
voting equity interests/shares of Customer, expressly excluding any current holders
. of voting equity interests/shares and any member's I stockholder's spouse and

4
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descendants and any trust solely for the benefit of such persons .(to the extent same
occurs as a result of ordinary course estate planning) and any affiliate of a member I·
stockholder (but only to the extent any affiliate is no less creditworthy than the
transferor). Notwithstanding anything to the contrary contained in this Section 7,
Penson will not unreasonably withhold or delay its consent to a change of conh·ol
transaction.
8.

Subaccount Charges. Customer has provided to Penson its basic schedules of
subaccount charges and Penson will charge each subaccount the charges shown on
such schedules or which Customer may otherwise direct Penson to charge.
Customer's basic schedules qf charges may be amended from time to time by written
insh'uctions to Penson from Customer. Penson shall be required to implement such
changes only to the extent that they are within the usual capabilities of Penson's data
processing and operations systems and only over such reasonable time as Penson
may deem necessary or desirable to avoid disruption of Penson's normal operational
capabilities. Penson may charge Customer for implementing changes in the basic
schedules (a) to the extent, based on either the frequency or volume of content, such
changes are outside of the ordinary course of business and Penson incurs fees and
expenses related thereto either as a result of third party charges or of an unusual
burden on its employees (in which case Penson may elect to allocate applicable costs
of such employees' work to Customer), or (b) such schedules are outside the format
of Penson's computer system and requires Penson to incur additional fees and
expenses (including, without limitation, as a result of a burden· on its employees, in
which case Penson may elect to allocate applicable costs of such employees' work to
Customer). For the avoidance of confusion, the charges made to the subaccounts set
forth in this Section 8 shall be in addition to, and not in lieu of, any charges to be
made to the subaccounts as set forth in Schedule A.

9.

Confidential Nature of Documents. All agreements, documents, papers and data in
any form, supplied by either party to the other pursuant to this Agreement conceming
such party's business, financial condition or Customers ("Confidential Information")
shall be treated by the receiving party as confidential. Each party agrees to use a
reasonable degree of care in safeguarding any Confidential Information received, but
not less than the degree of care used in safeguarding its own proprietary information.
To the extent such documents or data are retained by the receiving party, they shall
be kept in a safe place and shall be made available to third parties only as authorized
by the disclosing party in writing or pursuant to any order or request of a court or
regulatory body having appropriate jurisdiction. Either party that receives such order
or subpoena shall provide the disclosing party prompt notice of the receipt of any
such order or subpoena, unless prohibited from doing so by the issuing authority
prior to the receiving party's compliance herewith. Documents received from the
disclosing party and retained by the receiving party shall be made available by the
receiving party for inspection and examination by the disclosing party's auditors, by
properly authorized agents or employees of any regulatory bodies or commissions or
by such other persons as the disclosing party may authorize in writing.
Notwithstanding anything herein to the contrary, Customer expressly authorizes
Penson to supply any information requested relating to Customer, its business, or its
Customers to any regulatory body having appropriate authority.

10.

Assignment. This Agreement shall be binding upon all successors, assigns or
transferees of both parties hereto, irrespective of any change with regard to the name
of or the personnel of the Customer or Penson. Any assignment of this Agreement
shall be subject to the requisite review and/or approval of any regulatory or self-
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regulatory agency or body whose review and/or approval must be obtained prior to
the effectiveness and validity of such assignment. No assignment of this Agreement
by the Customer or Penson shall be valid unless such assignment is made with the
prior written consent of the other party, such consent not to be unreasonably withheld
or delayed, or is made in connection with the sale of all or substantially all of the
assets of the Customer or Penson, as the case may be. For purposes of this
Agreement, a merger or consolidation where the Customer or Penson, as the case
may be, is not the surviving entity, shall be deemed an assignment. Neither this
Agreement nor any operation hereunder is intended to be, shall not be deemed to be,
and shall not be treated as a general or limited partnership, association or joint
venture or agency relationship between the Customer and Penson. For any proposed
assignment of this Agreement by the Customer, Penson shall have the right to
withhold its consent in its sole discretion if the credit of the Customer and/or the
Customer's successor is materially and adversely affected.
11.

12.

Entire Agreement. The parties expressly agree that this Agreement and the Account
Documents shall constitute the entire agreement between the parties concerning the
subject matter contained herein and therein. This Agreement shall govern and
control in the event of any conflicts or inconsistencies between the terms and
conditions contained in this Agreement and the terms and conditions contained in the
Account Documents. This Agreement supersedes that certain Fully Disclosed
Clearing Agreement between Penson and Customer dated November 20, 2006 (the
"Clearing Agreement"), which shall be terminated effective as of the effective date
of this Agreement. In the event that the Customer elects to again register as a broker
dealer, then the parties will enter into a clearing agreement, in lieu of this Agreement,
containing substantially the terms and conditions contained in the Clearing
Agreement. The terms herein may be modified only by a writing signed by both
parties to this Agreement. This Agreement shall be binding upon all successors,
assigns or transferees of both parties hereto. This Agreement and its enforcement
· shall be subject to the laws of the state ofNew York.
Miscellaneous.
a.

Severability. If any provision or condition of this Agreement shall be held to be
· invalid or unenforceable by any court, or regulatory or self-regulatory agency or
body, such invalidity or unenforceability shall attach only to such provision or
condition. The validity of the remaining provisions and conditions shall not be
affected thereby and this Agreement shall be carried out as if any such invalid or
unenforceable provision or condition were not contained herein.
·

b. Force Majeure. In addition to any excuse provided by applicable law, all parties
hereto shall be excused from liability for non-perforn1ance of this Agreement
arising from any event beyond any party's control, whether or not foreseeable by
either party, including but not limited to, labor disturbance, war, fire, accident,
adverse weather, inability to secme transportation, governmental act or
regulation, inability to obtain raw materials or .other causes or events beyond
either party's control, whether or not similar to those enumerated above.
c.

Notice. For the purposes of any and all notices, consents, directions, approvals,
restrictions, requests or other communications required or permitted to be
delivered hereunder, Penson's address shall be:

6
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Bill Yancey
President
Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400
Dallas, Texas 75201

and Customer's address shall be:
Opus Trading Fund, LLC
One Jericho Plaza
Jericho, NY 11753
Attn: Robert Winn
with a copy, that shall not constitute notice, to:
Opus Trading Fund, LLC
One Jericho Plaza
Jericho, NY 11753
Attn: MarkH. Peclanan
Either party may provide such notice or change its address for notice pi.rrposes by
giving written notice pursuant to registered or certified mail, return receipt
requested, of the new address to the other party.
d.

Counterparts. This Agreement may be executed in one or more counterparts,
all of which taken together shall constitute a single agreement.

7
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Please aclmowledge the Customer's agreement with the terms herein in the space provided below.
Sincerely,
PENSON FINANCIAL SERVICES, INC.

(l\
~()
P11iiPt;dergr~

By:

Executive Vice President

Hereby Aclmowledged:
OPUS TRADING FUND LLC

By:

Amity Advisers LLC
Manager
)

By:,

j

~'),
\V

I

t(t·
'

I

I

,fll

j

i"' ,.

SIGNATLJRE
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SCHEDULE A
The parties hereto agree that Penson's charges for services to Customer shall be as follows:

Equities

Options

Futures

Price per 1,000 shares
0.35*
Price per contract
(OCC fees extra)
0.25
CMTA
0.25 (capped at $5.00)
Price per contract
(Exchange fees extra)
TBD by the parties

*Plus $0.30 premium per ! ,000 shares for the first 8.75 billion shares per year during the first
four years from the commencement of the first "Measurement Period" (as defined in that certain
Asset Purchase Agreement between SAl Holdings, Inc. and Schonfeld Securities LLC dated as of
November 20, 2006
From and after the fourth year anniversary from the coll1111encement of the first Measurement
Period, the following discounts will apply:
Monthly Share Volume (In Millions)

Discount per 1,000 Shares

< 600
> 600-900
>900

$0.00
$0.10
$0.15

All discounts are progressive, not retroactive.
The foregoing rates include NSCC fees but do not include regulatory fees (i.e., SEC fees and
TAF fees). Penson will pass through any NSCC and DTC charges attributable to DVP trades.
All floor brokerage, all execution fees and rebates and all regulatory and exchange fees will be
passed through at cost.
For Pink Sheet and Bulletin Board stocks, a maximum $5.00 per execution exclusive of pass
tlu·ough fees will apply.
Mutual Funds

$5.00 per ticket

Municipal Bonds

$5.00 per ticket

OTC Corporate Bonds

$5.00 per ticket

U.S. Treasuries & Agencies

$5.00 per ticket

All Other Securities

$5.00 per ticket

9
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Other Customer Charges
ADR Conversion

$25.00 plus third party fees

Blue Sheet Charge

$25.00 per request

Cancels & Corrections:

$10.00 per item caused by Customer or
Customer error processed manually by Penson

New Account Verification

$1.00 per account only for retail accounts that
require verification

Paper Confirms

. $1.00 per day per account which requires paper
confirms to be mailed.

Paper St[],tements

$1.00 per month per account which requires
paper statements to be mailed.

Research & Statement Copies:

$50.00 per hour with a minimum of one hour

Taxpayer ID Penalties

At cost

Other Customer Charges
144 Sales:

$50.00 surcharge

Accommodation Transfers:

$25.00 plus certificate fees. This includes
transfer and ship of a certificate, a free DTC
delivery of a security and transfer of a security
using the DWAC and DRS system.

Automated Customer Account Transfer
(ACAT):

$50.00 per account transferred from Penson

Certificate Deposits

$50 per physical certificate deposit, assessed per
CUSIP per day per account.

Custody Charge:

Customer accounts with physical certificates in
the Penson vault will be subject to a $60 charge
per year. This fee will be charged quarterly.

Employee Stock Option Plan (ESOP)

$50.00 per ESOP transaction

Inactivity Fee:

Customer accounts with securities in the
account, and with less than two trades during a
calendar year, will be subject to a $25.00 charge.
Does not include any employee related accounts
of Customer.

Legal Deposits:

$25.00 per item

Prepays on Customer Trades:

$10.00 plus interest to settlement date.

10
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Reg. "T" Extension:

$10.00 per request plus interest from settlement
date until paid

Reorg Items and Tenders:

$15.00 per item per account

Returned Checks:

$20.00 plus interest from the earlier of the
' '
settlement date or date of deposit.

Securities Purchase against NonCleared Funds:

futerest on balance

Transfer Fees

At cost

Wire Funds- Domestic

$20.00

Wire Funds

$50.00

futernational

Interest on Account:*
[To be determined]
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SCHEDULED
Goldman Sachs - equities, options, futures, internationals, DVP
ABN Amro Incorporated and UBS Securities- futures
Including successors and assigns to each of the entities listed above.
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EXHIBIT F
Opus Termination Letter (dated January 26, 2012)
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OPUS TRADING FUND LLC
One Jericho Plaza
Jericho, New York 11753

January 26,2012

Via Facsimile (214-765-11 00) and Certified Mail. Return Receipt Requested
Mr. Bill Yancey
President
Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400
Dallas, Texas 75201
Re:

Termination of Portfolio Margining Account Side Agreement and Equity
Execution Agreement

Dear Mr. Yancey:
Reference is made to that certain Portfolio Margining Account Side Agreement dated
December 28, 2007, as amended (the "PM Agreement''), between Penson Financial Services,
Inc. ("Penson") and Opus Trading Fund LLC ("Opus").
As you are aware, on December 2, 201 I Penson informed Opus that as a result of certain
restrictions imposed on Penson by securities regulators, Penson would be unable to finance debit
balances for Opus in excess of $40 million, effective on December 7, 2011 (three business days
after Penson informed Opus of the imposition of the debit balance financing restrictions). It is
our understanding that the debit balance financing restrictions were imposed on Penson without
regard to the amount of cash or securities deposited by Opus in the portfolio margining account
maintained by Penson for Opus pursuant to Section 1 of the PM Agreement.
As you are further aware from, among other things, our course of dealing over the past
five years, the normal business operations of Opus require debit financing well in excess of the
$40 million limit imposed by the securities regulators. Consequently, and as Penson has
acknowledged, as of December 7, 2011 it was no longer possible or practicable for Penson to
provide to Opus the services required under the PM Agreement. As a result of the foregoing, and
at the direction and with the prior consent and cooperation of Penson, Opus entered into a
portfolio margining agreement with, and on December 7, 2011 transferred its entire portfolio
margining account from Penson to, J.P. Morgan Securities LLC.
Accordingly, pursuant to Section 4(b)(ii)(2) of the PM Agreement, and based upon the
facts that Penson has conveyed to us, please accept this letter as formal notice by Opus of the
termination of the PM Agreement on the date that is five days after the date hereof as a result of
Penson being enjoined, prohibited or suspended from engaging in securities business activities,
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which injunction, prohibition or suspension has made impracticable the portfolio margining
relationship established in the PM Agreement.
Alternatively, if the right to tenninate the PM Agreement set forth in Section 4(b)(ii)(2) is
not available to Opus for any reason, then please accept this letter as formal notice by Opus
pursuant to Section 4(b)(ii)(l) of the PM Agreement of Penson's failure to comply with the
terms of the PM Agreement by failing to provide to Opus all of the services required thereunder.
If such failure is not cured within 20 days from the date hereof, Opus intends to terminate the
PM Agreement pursuant to Section 4(b)(ii)(l) thereof.
In addition, pursuant to Section 7 of that certain Equity Execution Agreement dated
November 12,2010 between Penson and Opus, as amended (the "Execution Agreement"), please
accept this letter as fonnal notice by Opus of the termination of the Execution Agreement on the
earlier to occur of (a) the termination of the PM Agreement, and (b) the date that is 30 days from
the date hereof.
Please be advised that Opus has not yet determined the full costs and expenses, including
those due to the disruption to its business, that it has incurred as a result of Penson's inability to
provide to Opus the services required under the PM Agreement and reserves all rights under the
PM Agreement and the Execution Agreement.
Very tmly yours,
OPUS TRADING FUND LLC
By:

Amity Advisers LLC
Manager

By:

Schonfe~6rou

Manager

- oldings LLC

,

President
cc:

Mr. Phil Pendergraft (via email ppendergraft@penson.com)
Owen Scheurich, Esq. (via email oscheurich@penson.com)
Mark H. Peckman, Esq. (via email mhpeckman@schonfeld.com)
Steven T. Gersh, Esq. (via email stg@bertralaw.com)

2
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EXHIBIT G
Response to Opus Termination Letter (dated January 30, 2012)
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CONFIDENTIAL AND
IN ADMISSJBLE SETTLEMENT COMMUNICATION

January

:w, '2012

Opus Trading Fund LLC
Schonfeld Seculities, LLC
One Jericho Plazu
Jericho, NY 11753
Att: Andrew Fishman
Mark PeckmM
Robcr1 Winn
Mark Peters
VIA f ACSIMlLE AND OVERNIGHT COURIER

Gentlemen,
We arc in receipt of your Jetter dated January 26, 2012 {the "Opus Letter") sent to Bill
Yancey relating to that certain Portfolio Margining Account Side Agreement dated
December 28, 2007 (a-s amended, the ~'PM Agreement") rmd Equity Execution
Agreement dated November 12, 2010 (os amended, the "Execution Agreement"), each
between Penson Financial Services, lnc. ("Pcns{1n") and Opus Tn1ding Fund LLC
("Opus").

TI1e Opus Letter contains critical incol'l'ect t"tlctuul assumptions. which consequently lead
to inaccurate unalytical conclusions. First, there arc no provisions in the PM Agreernent
that n:quire Penson to provide ilny defined level oftinnncing to Opus. It is also not
mrtrket practice for clearing finns to provide such finnncing commitments as. it i~
understood thut financing m!ly be o!'fert:d based on the totality of the circumstanc~.
which may change from time to tin1e and may or nlay nat be under the clearing 11l111's
c;ontrol. Second, in Dece-mber, 2011, we reached an understanding with Opus that based
on the parties' mutualmterests we would temponuily ullow Opus t() have J.P. Morgan
Securities LLC sel'vlce Opus' financing and custody requirements. Opus at no time !hen
or prior to our receipt of the Opus Letter alleged u Penson breach ofthe PM Agreement.
Third. none of the facts LJf provisions of the I)M Ab'fCCmcnt you cited support the
proposition that there has been a Penson breach of ~he PM Agreement.
As you also rcc.o.ll. reveL1.ues gcneruted lmder the PM AgL"eement were included when
calculating the consideration paid by SAl Holdings, Inu. (a Penson affiliate, "SAl") in
connection with that certain Asset Purchase Agreement dated November 20, 2006 (ac:
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amom.lt::d. the "Purchase Agreemenr") belween SAT and Schonfeld Securities, LLC (an
Opus aftiliatc, ''Schoufeld"). We also believe that the Execution Agreement, entered into
in conce1t with the PM Agreement, constitutes~ agreement contemplated by the
Purchase Agreement, as revenues generated thereunder were included when calculating
the consideration paid by SAt under the Purchase Agreement. Opus' intonded conduct as
se-t out in tbe Opus Letter indicates to us that Schonfeld and Opus ore acting in o.
co nccrted way to deny Pen son the in tended ben eti ts of the Purcha sc Agr~emen t.

This attempt to t.milaterally and inappropriately alter lh~ bargains those entities have
stn.1d..: are harmful lo Penson and its affiliates and will not be tolerated. We believe,
among other things, thal Opus' action causes a breach of the PM Agreement, the
Execution A.~;,'Teement and the Purchase Agreement, and other agreements andlhtry
theretn, and we are hereby notifying Schon-teld that it has indemnitication obligations in
favor of Penson and its affiliates under Section 10.02 of the Purchase Agreement. As a
dit·cct cons~qucncc of the hatm cuused by the nctions set fortl1 in the Opus Letter,
Penson's contractual and other rights entitle us to an offset against all amounts that would
otherwise be due in the thture to Schonfeld undt..'T the tenns of the Purchase Agret---ment,
as well as to 5ieek other zunounts. You are hereby nolil-ied that we ure immediately
suspending payment of all such future payments pending .a determination of the amount
Qf your Habi lity to Penson or until the above-described contractuul breaches w-e cured.

We note th ut we may e.x ere i se other or u ur rights and remed ics, ccm tractu a! or otherwlse,
all of which ore hereby reserved.
Very truly yours,

~~
Phil Pend cq;nrft:

Cc: Steven Uer~h. Esq.

A157

01/31/~012 TUE 11.14 [E/RX NO 8740)

@ 003

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 158 of 246

EXHIBIT H
Apex Purchase Term Sheet (dated May 21, 2012)
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EXHIBIT I
Uniform Request for Withdrawal from Broker-Dealer Registration
(dated October 26, 2012)
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I OFFICIAL USE

UNIFORM REQUEST FOR WITHDRAWAL FROM
BROKER-DEALER REGISTRATION

AMENDED #2

I

WARNING: INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACT MAY CONSTITUTE. CRIMINAL VIOLATIONS.
j, A. FULL NAME OF BROKER-DEALER (ff sole pmplietor, state last. fir>! and middle nama):

Penson Financial Services. Inc.

C. NAME UNDER \M-ItCH BUSINJ;SS IS CONDUCTED, IF DIFFERENT:

D. FIRM CRD NO.:

N/A

25866

F. FIRM MAIN ADDRESS:

E. SEC FILE NO.:

8·42095

t>U~BER A•u ~<WEET

NUMBER AND STREET

&TA""'i:H':.O~rR'<

Clf'f

CITY

[8]

3.

I

~

0

75201

H. AREA CODE /TELePHONE NO.:

NIA
2. Check One:

ZIPf.<I/PCSTALCODE

TXIUSA

Dallas

1700 Pacific Ave., Suite 1400

G. MAILING ADDRESS, IF DIFFERENT:

_
56 1673990

8. IRS Emp. lden! No.:

214·765·1100

0

Full Wrthdrawal (skip item 3)

Partial Wthclr.awal (Check box(es) where withdrawing in Item 3.}

SECURITlt:S AND EXCHANGE COMMlSSION (check only if intending to conduct an intrastate business)

0

D

1/)

CBOE

a:

D
IXl
CXJ

LJ

[]]

D

D

D

D

NSX

FINRA

NOX

NYSE

PHLX

ARCA

D
ISE

OTHER (specify)

Hawaii

1.5chigan

00

N!rth Carolina

Idaho

Mnneoolll

Nooh Oakola

llinoia

\1ia&istlppi

[X]
[X]

CX1

Oklahoma

m
[X]

Indiana

Ohio

Iowa

\Aonlana

m

Oregon

Kansas

Nebraska

[X]

Peons)IYania

Ken!ucky

Nevada

[KJ
[X]

PuertoHioo

New Hampshre

[X)
[X]
[X]

1!nas
Utah

Vmnonl
Viryinlslonds
Vif 01nia

Woohingil>n

[]]

WesiiJirQ'nia

Rhode Island

Wisconsin

Soulh Caroina

W)'(V'f!Olg

Soulh Dakota

CKl

IMnessrlll
DO

MM

YYYY

I

om
YIOS

5.

Does the broker-dealer owe any money or securl!les to any customer or broker-dealer?

If partial wtthdrawal, indicate jurlsdlcllon(s) from which you are withdrawing
where you owe funds or securltles to customers in such jurisdiotion(s);
If full withdrawal. complete A-D below.
A. Number of customers owed funds. or securities:
B. Amount of money owed to:
C.M;~rkel

value of securities owed lo:
D.Oescrlbe arrangements made for payment

I

1,_____ __,1,

NO

C

I -o- I
customefs ~
]
customers!._SUJ_._o_o_ __,l

broker-dealers
broker-dealers

lso.oo

I

~[S~o::;;.o;;;o===il

If this is a full withdrawal and Item 5 is answered "yes,' 1ile witflthe CRD a FOCUS Report Part II (or P<>rt IIA for non-carrying or non-clearing llrms)
"Statement of Financial Condition" and "Computation of Net Capilal" sections. For firms that do not file FOCUS Reporls, file a statemtmt of financial
condition giving the type and amount of the finrn's assets and liabilities and net wonh. The FOCUS Report and the statement of financral condition must
rellact the finances of the firm no earlier than 10 day~ before this Form BOW is filed.
YES

6.

Is the broker-dealer now the subject of or named in any inv~stment-related:

• inv<?stigatlon
• consumer-initiated complaint
• private civil litigation

CKl
IX)

CXJ

NO

D
0
D

NOTE: UpCJate any incomplete or inacatJrate information contained in item 11 of Form BD.
7,

NAME A."''C A.GORE&.."i 01- n!E PERSON WHO

~U. 1-!Avt:; CUSTODY OF BCIOKS .1\1110 R~C(1~DS"

AREA CODE 1 TEL£.:lk0NE NO.

__ Apex Clearing Corporation
ADDReSS '/\HERE aoo•s.MlO RE;CORDS WilL aE L0CA1'EO. W D!Cf.RENf.

NliMB2R AND STREET

CITY

I

214-765-11 00~=::--=:::--i

STATFJCO\.NfRY

ZIP... 4{P()SfAL CODE

HOD Pacific Ave., Suite 1400
Dallas
TX/USA
75201
a. EXECUTION: The undersigned certifies that llefsne has executed this form an behalf of. and wilh the authority of, the broker-dealer, ond that all

information herein, including any attachments hereto, Is accurate, complete, and current. The undersigned and broker-dealer further certify that all
information previolJsly su omitted on Form BD is accurate and complete as of this date. and that the broker-dealer's books and records will tie
preserved and available for inspection as required by law.
i 0/26/:Alii (origirlal filed 08/03/2012, amen.~de"'d"-'0""'8"'-'/2:::.:9:;:.;12:::.:0~1-=2.~--)_ _ _.:. P.: .e;.; .:nso:.: .:. ;n. .:.F.:.:.in""a.. :.n. .:.ci.: : ai;. .;S; .;e. .:.rv.: .ice;;.; . :;s. :. ,l:.:..:nc.::c·'-------------

oBatey: (Ml?fJ~~,Y,Yll II At {I,. .'

fJ Qttvv \ W\

l.~

Name

R. Barto McCain, EVP/Chiel Financial Officer
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EXHIBIT J
Proof of Claim (dated February 13, 2013)
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UNITED STATES BANKRUPTCY COURT FOR DISTRICT OF DELAWARE

PROOF OF CLAIM
Indicate Debtor against which you assert a claim by checking the appropriate box below. (Check onl~ one Debtor Jler claim form. If ~ou wish to assert claims against multil!le Debtors, ~ou must file a seJlarate

form against each seearate debtor against whom lfOU are asserting a claim. If multiele boxes are checked, claims will be deemed as filed against the first checked Debtor for alll!ure:oses.)

0

Penson Worldwide, Inc. (Case No. 13-10061)
0 Penson Holdings, Inc. (Case No. 13-10065)
0 Penson Futures (Case No. 13-10069)
~ SAl Holdings, Inc. (Case No. 13-10062)
0 Penson Execution Services. Inc. (Case No. 13-1 0067)
0 GHP1. Inc. (Case No. 13-10070)
0 Penson Financial Services, Inc. (Case No. 13-10063)
0 Nexa Technologies, Inc. (Case No. 13-10068)
0 GHP2, LLC (Case No. 13-10071)
0 Penson Financial Futures, Inc. (Case No. 13-10064)
NOTE: Thisform should not be used to make a claim for an administrative expense (other than a claim ossf!l'ted under 11 LT. S.C. .§ 503(b)(9)) arising after the commencement of the
case. A "request"forpaymentofan administrative expense (t1ther than a claim asserted under 11 U.S. C.§ 503(b)(9)) may be filed pursuant to 11 USC§ 503.
Name of Creditor (the person or other entity to whom the debtor owes money or property):

0 Check this box if this claim

Schonfeld Group Holdings LLC

amends a previously filed
claim.

Name and address where notices should be sent:

Court Claim
Number:
({(kno>tn)

Schonfeld Group Holdings LLC
460 Park Avenue, 19th Floor
New York, New York 10022
Attention: Mark H. Peckman, Esq.
Telephonenumber:

Filed on:

CJ Check this box if you are aware
that anyone else has tiled a proof
of claim relating to this claim.
Attach copy of statement giving
particulars.

email: mhpeckman@schonfeld .com

212-758-7814

Name and address where payment should be sent (if different from above):

Telephone number:

email:

1. Amount of Claim as of Date Case Filed: $ 3, 783,932
If all or part of the claim is secured, complete item 4.
If all or pmt of the claim is entitled to priority, complete item 5.
~Check this box if the claim includes interest or other charges in addition to the principal amount of the claim. Attach a statement that itemizes
interest or charges.
2. Basis fm· Claim: Un~aid ~urchase ~rice for the com~leted sale of a clearing business.
(See instmction #2)
3. Last four digits of any number by
which creditor identifies debtor:

----

3a. Debtor may have scheduled account as:

3b, Uniform Claim Identifier (optional):

(See instruction #3a)

(See instruction #3b)

4. Secured Claim (See instmction #4)
Check the approp1iate box if the claim is secured by a lien on property or a right of setoff, attach required redacted documents, and provide the
requested inf{mnation.

5. Amount of Claim Entitled to
Priority unde1· 11 U.S. C.
§507(a). If any part of the claim
falls into one of the following
categories, check the box
specifying the priority and state
the amount.
ODomestic support obligations
under II U.S.C.
§507(a)(l )(A) or (a)(! )(B).

0 Wages, salaries, or
commissions (up to S II, 725 *)
earned within 180 days before
the case was filed or the
debtor's business ceased,
whichever is earlier- II
U.S.C. §507 (a)(4).

0 Contributions to an employee

Nature of property or right of setoff: 0 Real Estate OMotor Vehicle OOther

benefit plan- 11 U.S.C. §507
(aX5).

Describe:
Value of Property: S

% OFixed OVariable

Annual Interest Rate

0 Up to $2,600* of deposits

(when case was filed)
Amount of arrearage and other charges, as of the time case was filed, included in secured claim,
if any: S

Basis for perfection:

Amount of Secured Claim: $

Amount Unsecured: $

toward purchase, lease, or
rental of property or services
tor personal, family, or
household use- II U.S.C.
§507 (a)(7).

6, Claim Pursuant to 11 U.S. C. § 503(b)(9): h1dicate the amount of your claim arising from the value of any goods received by the Debtor \\~thin 20 days
before the date of commencement of the above case, in which the goods have been sold to the Debtor in the ordinary course of such Debtor's business.
Attach documentation suppruting such claim.

$

(See instmction #6)

0 Taxes or penalties owed to
governmental units- II U.S.C.
§507 (a)(8).

0 Other- Specify applicable

7, Credits. TI1e amount of all payments on this claim has been credited for the purpose of making this proof of claim. (See instruction #7)
8. Documents: Attached are redacted copies of any documents that support the claim, such as promiss01y notes, purchase orders, invoices,
itemized statements of nnming accounts, contracts, judgments, mortgages, and secmity agreements. If the claim is secured, box 4 has been
completed, and redacted copies of documents providing evidence of perfection of a security interest are attached. (See instruction 8, and the
definition of "redacted".)
DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.
If the documents are not available, please explain:

[J I am d1e creditor's authorized agent.

0 I am the trustee, OI' the debtor, or

0 I run a guarantor, surety,

(Attach copy of power of attorney, if any.)

their authorized agent
(See Bankruptcy Rule 3004.)

indorser, or other codebtor.
(See Bankruptcy Rule 3005.)

I declare under penalty of peijury that the infonnation provided in this claim is true and con·ect to tl1e best of my knowledge, infonnation, and
reasonable belief.
Print Nm11e: Mark H. Peckman
/"'?
7
Title: General Counsel

v..z~ ((..e--t:::-

(Signature)
Company: Scbocfeld Gro11p l:loldicgs I I C
Address and telephone number (if different from notice address above):

Telephone number:

Penaltyfor pl·esentmgfroudulent c/mm: Fme of up to $500,000'
'

IIIII

Amount entitled to priority:

s
*

9. Signature: (See instruction #9)
Check the appropriate box.

MI am the creditor.

paragraph of II U.S. C. §507
(a)L).

'2-' :2(
I

(Date)

l '3

Amounts ore subject to
adjustment on 4/1/13 and eve1y
3 years thereafter wirh respect
to ca.s'es commenced on or
after the dote of adjustment
COURT USE ONLY

RECEIVED
FEB 1 3 2013

- UR1ZMANCARSONCONSULTANTS
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Schonfeld Group Holdings LLC
February 12, 2013

Via UPS
Penson Claims Processing Center
c/o Kurtzman Carson Consultants, LLC
2335 Alaska Avenue
El Segundo, California 90245
In Re: Penson Worldwide, Inc., et al., Debtors
Chapter 11
Case Nos. 13-10061 and 13-10062 (PJW)
Dear Sir or Madam:
Enclosed are the following documents in connection with the Chapter 11 bankruptcy
. fil~g of SAl Holdings, hlc. (Case No. 13-1 0062):
1. Proof of Claim of Schonfeld Group Holdings LLC ("Schonfeld") dated February 12,
2013 .
2. Interest calculation pursuant to Section 1 of the Proof of Claim.
3. Letter agreement dated January 25, 2011 among Schonfeld, Opus Trading Fund LLC,
Whitney Capital Series Fund LLC, SAl Holdings, Inc. ("SAl"), and Penson Financial
Services, Inc. Please note that this letter agreement amends the Asset Purchase
Agreement dated November 20, 2006 between SAl and Schonfeld ("Asset Purchase
Agreement"), and verifies that SAl owes $6 million to Schonfeld as unpaid purchase
price under the Asset Purchase Agreement. The remaining unpaid principal balance
is $3,500,000 (excluding interest).
4. Letter agreement dated September 22, 2011 between Schonfeld and SAl. Please note
that this letter agreement amends the Asset Purchase Agreement, and verifies that
Schonfeld has the right to accelerate all unpaid purchase price payments.
5. Default notice dated February 2, 2012 from Schonfeld to Penson Worldwide, Inc.
with respect to the unpaid purchase price.
6. Acceleration notice dated February 17, 2012 from Schonfeld to Penson Worldwide,
Inc. with respect to the unpaid purchase price.
Please note that Penson Worldwide, Inc. ("PWf') is a signatory to the Asset Purchase
Agreement with limited obligations, including obligations with respect to payment of the
purchase price thereunder. Accordingly, Schonfeld is hereby filing a Proof of Claim with respect
to the Chapter 11 bankruptcy filing of PWI (Case No. 13-10061). Enclosed are the following
documents in connection therewith:

460 Park Avenue, 19'" Floor, New York, New York 10022
(212) 758-7814
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L Proof ofCiaim of Schonfeld dated February 12, 2013,
2. Interest calculation pursuant to Section 1 of the Proof of Claim.
3. Letter agreement dated January 25,2011 among Schonfeld, Opus Trading Fund LLC,
Whitney Capital Series Fund LLC, SAI, ond Penson Financial Services, Inc, Pleas.e
note that this letter agreement amends the Asset Pw:chase Agreement, and verifies
that SAl oWes $6 minion to Schonfeld as unpaid purchase price under the ~\sset
Purchase Agreement. The remaining unpatd pnncipal balance is $3,5(H1,0Q6.
(excluding interest).
4. Letter agreement dated September 22, 2011 betvreen Schonfeld and SAT. Please note
that this letter agrrement runends the Asset Pw-chase Agreement, and verifies that
Schonfeld has the right to accelerate all unpaid purchase price payments.
5. Default notice dated Febnlary 2, 2012 from Schonfeld to Penson Worl-dwide, Inc,
with respect to the unpaid purchase price.
7, Acceleration notice dated February l7, 2012- from Schonfeld to Penson Worldwide,
Inc. with r~spect to the unpaid purchase pnce.
Also enclosed me copies of the two foregomg Proofs ofClatm. Kmd!y acknowledge the
filing thereo-f and return the same to me in the enclosed stamped self~addressed envelope.
Please feel free- to contact me with any questums. Thank you.

SCHONFELD GROUP HOLDINGS LLC

By:~~'-,;+-;=::=·:+\('.,~~:::._::·
::=.~

Mark Peckman
Executive Vice President and General
Counsel

460 Park Avenue, 1?' Floor, New York, New York 10022
(212) 758-7814
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SAl Holdings, Inc. (Case No. 13-10062} • Sdte-.-.feld Group Holdings I.LC~ Creditor

Intere-st ta1cll.l1ation;
2/11/2012
1/11/1013

St•rt D•t•
End D~te,
Day Count:
tnltJllt Amount

tntere-:;:t fu)te.
Total intij:rE!s.t amount
Total amount due lm;1udlng interest

319
3,SOO,QOO

9%
$

283,931
3.783,931
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Schonfeld Gl'OUJ) Holdin,gs LLC
Opus Tradingli'und LLC

January 25, 2011
SAI Holdings, Inc.
1700 Paclfic Aven\te, S:uite 1400
Dallas, TX 75201
Gentlemen;

Reference Is made to that certain Asset Purchase Agtee1Jlent between SAl :Holdings, Inc. ("SAr')
Holdings LLC, the assignee to Schonfeld Securities L:LC ("SGH") dated as ·of
Noventher 20, 2D06, as amended (the '~P•u·chase Agr~mcnt"). Capitalized tetms not .otherwise defined
herein shall have the meanings ascribed to them in tho PurohttSe Agreement. Furthel' reference is nwle t<l
that .oertai:n Tttrmin:atlon/Coillpemmtion Payment Agreement hetween Penson Fi11fu1cia1 Services, Jnc.
C'PFSI"'),. Opus Trading :Fund LLC ('10p.us'') and Quantitatfve Trading Strategies LLC ("QTS"), dated as
of November 2{), 2006, as amended (the "Tellninatf(ln Agreement"). B11ch of Opus and PFSI agree ami
nckuowledge that QTS is 110 .lo.uger subject to thfol tenus -and conditions of the Termination Agreem~nt.
ru~d Scltonfuld Group

lb lieu of ma,l<.iug the Purchase Price payment tor tlJe third MeasuremMt P~riod (covedng the
pedod from June 1, 2009 through Ma.y 31, 2010) mt the schedule set forth in the PurchaSe Agreement,
each ofSGH and SAl hereby (tgree that SAl shall pay, OJ' cause to be paid, to SGH a total of $6,00'0,000,
payable by wh'e transfer in itnm,ediately available funds to a hank account d~ignate-d by SOH, with the
payment broken down into tweJv.e (12) successive, equal monthly installments of $500,000, wjth each
payment to be made uo later than the first day of the respective month, commencing :September 1, 2011
and ending with the final payment duo on or before August 1; 2012. Each of the parties hereto agrees nnd
acknowledges that the payments due to PFSI under the T-ermiuaiion Aga·eem.ent, in the. amonn:ts listecl for
each entity listed on S:chedttle A hereto, have been deducted from the amotmts owed by SAl to SGH
under the :Purchase Agreement, and the payment set forth above reflects such changes.
Each party agrees that the "cluwback" amouuts for the entities listed .on Schedule A (the
«clawbacks") arc based upon the calcuhttlon set forth in tb.e Termination Agreement fbr each of the
named entltics for the third Measurement Pcriodi pMvided; Jwwever, that th.e Clawbacks for Lightspeed
Trading LLC f/k/a Schonfeld & Company Jc.LC (cotle<ltively, with UgbtsJ'eed Finaue.iuJ, Inc. at1d li11y
affiliates of Lightspeed FimmcjaJ, Inc. whjch are c<mtrolled by Lightspced Financial, Inc., refen·cd to
her~in as "Lightspeed") ant! Trillium Trading; LLC (collectively, with 'tr!Uium Holdings, Ll,C and any
aftiliates of Trillium Holdings, LLC which are contltltl¢d by Trillium Holdings, LLC, referred to herein
ttS "T1·1llimu'') take into acC0tUlt agroed~upon paynwnt obligations by Opus un<let· the 'l'ettnillaticm
Agreonnmt fQr the third and m1y priOJ' Measurement llt}t'iods and estimates of the CPI (as defined in the
Termination Agr¢emc11t) to be gemel'ated by tntch entities during the fontth Measurement hriod attd
periods sub.sequent UlCI'eto. Tile patties llj&t'ee Mtl Mknowledge that Opus may t~ither (l) owe sotn!i ot' 1\0
ttdditioMl funds u11der the Termim~tion A;g~~uxet1t for Lightspced und/or TJ'illium if, subs9quent to the
third Measurement Period, t11e application of Section~> 2(a), 2(c), 4(1\) or 4(c) of the Tarmination
Agrooment rcsulis iu u pnymcnt obligation by Opus; or (H) earn back fu11ds should the CPI generated by
Ligbtspeed and/or Ti•illimn inctet)se above current expectations, based on the Clawbac~, through the
yearssu~jcet to the terms and conditions of the Termi:nation Agreement {covering the period through 120
montlls after the Mcusurement Period Trigger Date). No earn b~Wk right is available for a11y other entity
listed on Scftedule A.

l
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Should Opus eam back any funds due to an increase in CPI generated by Lightspced and/or
Trillium as described above, PFSI agrees to pay back such funds as follows: in any Measurement Period
(or in any similar one year period following the last Measurement Period. i.e., from June l to May 31)
during which such funds are earned back, (i) the first $1,000,000 earned during each such one year period
shall be paid in cash; and (ii) any additional funds eamed during each such one year period in excess
thereof may be paid, at PFSI's soJe option, in cash or shares of PWl Stock, or any combination thereof,
provided that PFSI provides notice of its intention to pay PWI Stock to SGH no later than the date chat is
twenty business days prior to either (A) the applicable Anniversary Payment Date (i.e., June l) or, as
applicable, (B) each one year anniversary following the last Anniversary Payment Date.
The terms of this Agreement shall be considered confidential and subject to Section 6.04 of the
Purchase Agreemem. This Agreement shaJI be governed by the internal laws of the State ofNew York,
regardless of conflicts of Jaws principles. Except as modified hereby, each of the Purchase Agreement
and the Tenninalion Agreement remains in full force and effect. In the event that any provision of this
Agreement sha11 be invalid, illegal or unenforceable, the validity, legality and enforooabiltty of the
remaining provisions shaH not in nny way be affected or impaired thereby as long as the remaining
provisions do not fundamentally alter the relations among the parties. This Agreement may be executed
by facsimile and in any number of counterparts, each of which when so executed shall be deemed to be an
original but all of which together shall constitute one and the same instrument.

Jf the foregoing correctly reflects your understanding of our agreement, kindly execute two copies
in the space provided below and return one fully executed copy to the undersigned. Upon such delivery,
. e~en betw~~ undersigned.
this letter agreement shall be a binding and enforceable .agre

G 0(jp...fiOLDf.NGS LLC

SCHON_EE

~~

.

/

~Andrew Fishman

v

'President

OPUS TRADING FUND LLC
By:

Amity Advisers LLC
Manager
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Acknowledged and Agreed:
WIDTNEY CAPITAL SERIES FUND LLC
Dy:

Amity Advisers LLC

Manager

Andrew Fishman
]>resident

SAl HOLDINGS, INC.

Title:
PENSON FINANCIAL SERVICES, lNC.
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WT-TITNBY CAPITAL SHRIES lo"UNlJ u..c
lly:

Amity Advisers LLC
Manager

Al76

Case 16-51522-LSS

Doc 51-1

Filed 07/31/18

Page 177 of 246

Schedule A
Trumination Agreement Clawback Amoll!lts
Max;Ta.k Asset Matw.g~ment LLC (no ~-earn permitted)~ $132,90.5
Whitney (no re-ea.rn permitted): $457,000
Lightspeed (subject to re·earn as described herein): $6,241,729
T~illium (subject tore-earn

as described herein): $2,368,653
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Schonfeld Group Holdings LLC

September 22, 2011
SAl Holdings, Inc.
1700 Pacific Avenue, Suite 1400
Dallas, TX 75201
Gentlemen:
Reference is made to that certain Asset Purchase Agreement between SAl Holdings, Inc.
('"SAl") and Schonfeld Group Holdings LLC, the assignee to Schonfeld Securities LLC ("SGH")
dated as ofNovember 20, 2006, as amended (the "Purchase Agreement"). Capitalized terms not
otherwise defined herein shall have the meanings ascribed to them in the Purchase Agreement.
In lieu of making the payment for the fourth and fmal Measurement Period (the
"Payment,) on the schedule set forth in the Purchase Agreement, each of SGH and SAI hereby
agree that SAI shall wire or cause to be wired to a bank account designated by SGI r the
"Remaining Payment" (as defined below) in immediately available funds no later than October
1, 2011. SGH acknowledges receipt of $5,000,000 previously received in partia1 satisfaction of
the Payment.
The "Remaining Payment" shall equal the amount owed by SAI to SGH as calculated in
the Annual Determination for the fourth Measurement Period (after the same has been finalized
and agreed to by the parties hereto), less (a) $5,000,000 and (b) any other payments made in
partial or full satisfaction of the Payment prior to October 1, 20 11. In the event the parties fail to
finalize and agree to the Annual Detennination by October 1, 2011, then SAl shall wire or cause
to be wired to a bank account designated by SGH the undisputed portion of the Remaining
Payment in immediately available fWlds no later than October 1, 2011, and the disputed amount
of the Remaining Payment shall be subject to the dispute resolution provisions set forth in
Secth::m 3.01 ofthe Purchase Agreement. The parties agree that all amounts owed to SGH as set
forth in the final Annual Determination that have not been paid prior to August 1, 2011 shall bear
interest at the Lesser of (i) 8% per annum or (ii) the Maximum Rate, and the interest due and
owing shall be included in the calculation of the Remaining Payment. For purposes of this
Agreement, "Maximum Rate" shall mean the maximum nonusurious rate of interest that SAI is
pennitted under applicable law to contract for, take, charge, or receive. Notwithstanding
wtything to ihe contrary contained herein, no provisions of this Agreement shall require the
payment or permit the collection of interest in excess of the Maximum Rate. For purposes of
calculating the amount of interest due hereunder, a 360 day year shall be used. Any failure by
SAIto pay to SGH any Purchase Price payments under the PmohaseAgreement (including those
set forth herein and those set forth in that certain letter agreement dated January 25, 2011 among
SAl, Penson Financial Services, Inc., SG.H, Opus Trading Fund LLC and Whitney Capital Series
Fund LLC), following written notice thereof given by SGH to SAl and a period of ten (10)
business days within which SAI may cure such failure, shall entitle SGH to immediately
accelerate the maturity dates and declare due all of the then un]1(tie;PRa~Fti~ p~ents.
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The terms of this Agreement shall be considered confidential and subject to Section 6.04
of the Purchase Agreement. This Agreement shall be governed by the internal laws of the State
of New York, regardless of conflicts oflaws principles. Except as modified hereby, the Purchase
Agreement remains in full force and effecl. In the event that any provision of this Agreement
shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining
provi..c;ions shall not in any way be affected or impaired thereby as long as the remaining
provisions do not fundamentally alter the relations among the parties. This Agreement may be
executed by facsimile and in any number of counterparts, each of which when so executed shall
be deemed to be an original but all of which together shall constitute one and the same
instrument.

If th~· f®gping ct¢tectly ref!lects your understanding of our agreement, kindly execute
two copies in the space provided below and return one fully executed copy to the undersigned.
Upon such delivery, this letter agreement shall be a binding and enforceable agreement between
the undersigned.
·

..

.,,

Acknowledged and Agreed:

SAl HOLDINGS, INC.

By:

----------------------------

Name:

Title:
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Schonfeld Group Holdings LLC
460 Park Avenue, 19"' Floor
New York, New York 10022
212-832-0900

February 2, 2012
Via Facsimile (214-217-5096) and (214-765-1164)
Penson Worldwide, Inc.
1700 Pacific Avenue
Suite 1400
Dallas, TX 75201
Chief Executive Officer
Attention:
General Counsel
RE:

Asset Purchase Agreement between SAl Holdings, Inc. and Schonfeld
Securities, LLC dated November 20, 2006, as amended (the "APA")

Dear Sirs:
Reference is made to that certain letter agreement dated September 22, 20 II (the
"Letter Agreement") between SAl Holdings, Inc. ("SAl") and Schonfeld Group Holdings
LLC ("Schonfeld''). The Letter Agreement amends the APA. Schonfeld hereby gives
notice to SAl and Penson Worldwide, Inc. that SAl has failed to pay to Schonfeld the
Purchase Price payment under the APA that was due and payable by Febnlai)' 1, 2012.
The ten business day cure period within which SAl may cure such failure shall
commence as of the date hereof.
Please feel free to contact me with any questions. Thank. you.
Very truly yours,
/~·

SCHONFELD 9Rtf~p /HQLDINGS LLC
/'

-:;:;
· ,,

/

... _. />:1/
/

By :

r

' .

~.<~
~~·
·sffin.an

{~n

President
cc:

Mr. Phil Pendergraft (via email ppendergra:ft@penson.com)
Owen Scheurich, Esq. (via email oscheurich@penson.com)
Mark H. Peckman, Esq. (via email mhpeckman@schonfeld.com)
Steven T. Gersh, Esq. (via email stg@bertralaw.com)
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Schonfeld Group Ilolding• LLC
460 Park Avenuet 19w Floor
New York, New York 10U22
212-532·0900

tebruru:y 17,2012
Via Facsimile (214-2l7-5096)llllg (211-?65-!164)
Penson Worldwide, Inc.
1700 Pacific Avenue

Suite 1400
Dollas, TX 752 01
Attention:
Chief Executive Officer
General Counsel

RE:

Asset Purchase Agreement between SAl Holdings, Joe. and Schonfeld
Securities, LLC dated November 20, 2006, us amended (the "APA")

Dear Sir:;:

This letter foilDws-up our 1trtter dllted February 2, 2012 to you. Reference is mrule
to that certain letter agreement dated September 22, 2011 (the ''Letter Agreement'~
between SAl Holdings, Inc. ("8Al'1 and Schonfeld Group Holdings LLC ("Schonfeld'l
The Letter Agreement amends lhe A.PA. Schonfeld hereby gives. notice to SAl and
Penscn Worldwide, Inc. ("PWI") that SAl has failed to pay to Schonfeld the Purchase
Price payment under the APA that was due and payable by February I, 2012, nnd !hot the

ten bTisiness day cure period within \vhich SAI cou1d have cured such failure has expired
without any c:we by SAL
Accordingly, Schonfeld hereby gives notice to SAl and PWI that the matl.U'ity
dates of nll unpaid Purchase Price paymct:J'ts are immediately accelerated~ hereby declares
that all of the unpaid Purchase Price payments arc immediately due ~.Wd payable, and
hereby demands the immediate payment thereof.
Very truly yours,

SCHONFELD GROUP HOLDINGS LLC

Ily:

u.
.
Vvt"!.,, f4~~L
Mark Peckman

Executive Vice. President :md
General Counwl
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Mr. Phil Pendergraft (via email ppendergrafi@penson.com)
Owen Scheurich, Esq. (via email oscheurich@penson.com)
Sleven T. Gersh, Esq. (via email stg@bertralaw.com)
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EXHIBIT K
Fifth Amended Joint Liquidation Plan of Penson Worldwide, Inc. and its Affiliated
Debtors (D.I. 781) (dated July 21, 2013)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

------------------------------------------------------)(
In re

Chapter 11

Penson Worldwide, Inc.,
et al.,

Case No. 13-10061 (PJW)
Jointly Administered

Debtors. 1

Docket Ref. No. 774

------------------------------------------------------)(
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER CONFIRMING FIFTH
AMENDED JOINT LIQUIDATION PLAN OF PENSON WORLDWIDE, INC.,
AND ITS AFFILIATED DEBTORS
Upon consideration of the Fifth Amended Joint Liquidation Plan of Penson Worldwide,

Inc., and its Affiliated Debtors (anne)(ed hereto as E)(hibit 1, and including all e)(hibits thereto
and as amended, modified, and/or supplemented from time to time, the "Plan") jointly proposed
by Penson Worldwide, Inc., SAl Holdings, Inc., Penson Financial Services, Inc., Penson
Financial Futures, Inc., Penson Holdings, Inc., Penson E)(ecution Services, Inc., Ne)(a
Technologies, Inc., GHP2, LLC and Penson Futures (each, a "Debtor," and collectively, the
"Debtors"); 2 and the Debtors having filed the Third Amended Disclosure Statement with Respect

to the Joint Liquidation Plan ofPenson Worldwide, Inc., and its Affiliated Debtors [Docket No.
593] (including all emibits thereto and as amended, modified, and/or supplemented from time to
time, the "Disclosure Statement"); and the Bankruptcy Court, by Order dated June 7, 2013
[Docket No. 599] (the "Disclosure Statement Order"), having approved the Disclosure Statement
as containing adequate information; and the Debtors having filed the Plan Supplement, including

The debtors in these Chapter 11 cases, along with the last four digits of each Debtor's federal tax
identification number, are: Penson Worldwide, Inc. (6356); SAl Holdings, Inc. (3657); Penson Financial
Services, Inc. (3990); Penson Financial Futures, Inc. (6207); Penson Holdings, Inc. (4821); Penson
Execution Services, Inc. (9338); Nexa Technologies, Inc. (7424); GHPI, Inc. (1377); GHP2, LLC (1374),
Penson Futures (6207).
2
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any amendments or supplements thereto [Docket No. 708] on July 15, 2013; and upon the
affidavits of service filed reflecting compliance with the notice and solicitation requirements of
the Disclosure Statement Order [Docket Nos. 661 and 662] (the "Notice Affidavits"); and upon
the Certification of Michael J Hill with respect to the Tabulation of Votes on the Fourth
Amended Joint Liquidation Plan of Penson Worldwide, Inc., and its Affiliated Debtors [Docket
No. 765], filed with the Bankruptcy Court on July 29, 2013 (the "Voting Declaration"); and upon
the Declaration of Bryce B. Engel Pursuant to 28 USC.§ 1746 in Support of Confirmation of
Fourth Amended Joint Liquidation Plan of Penson Worldwide, Inc., and its Affiliated Debtors
[Docket No. 762], filed with the Bankruptcy Court on July 29, 2013 and the Declaration of
Bryce B. Engel Pursuant to 28 USC.§ 1746 in Support of Confirmation of Fifth Amended Joint
Liquidation Plan of Penson Worldwide, Inc., and its Affiliated Debtors [Docket No. 773], filed
with the Bankruptcy Court on July 31, 2013 (together, the "Engel Declaration"); and upon the
Debtors' Memorandum of Law in Support of Confirmation of Fourth Amended Joint Liquidation
Plan of Penson Worldwide, Inc., and its Affiliated Debtors, and in Response to Objections
Thereto [Docket No. 766] filed with the Bankruptcy Court on July 29, 2013 (the "Confirmation
Memorandum"); and any objections to the Plan (the "Objections")3 having been resolved and/or
overruled by the Bankruptcy Court pursuant to this Order; and a hearing having been held on

The Objections include: (i) Objection by the Internal Revenue Service to the Fourth Amended Joint Plan of
Liquidation of Penson Worldwide, Inc., and Its Affiliated Debtors [Docket No. 726]; (ii) Missouri
Department of Revenue Objection to Fourth Amended Joint Plan of Liquidation [Docket No. 739]; (iii)
Texas Comptroller of Public Accounts' Objection to the Fourth Amended Joint Liquidation Plan of Penson
Worldwide, Inc. and its Affiliated Debtors [Docket No. 749]; (iv) Grace Financial Group LLC's Objection
to Confirmation of the Fourth Joint Liquidation Plan of Penson Worldwide, Inc. and its Affiliated Debtors
[Docket No. 731]; (v) George E. Morris Revocable Trust's Objection to Confirmation of the Fourth Joint
Liquidation Plan of Penson Worldwide, Inc. and its Affiliated Debtors [Docket No. 730]; (vi) Limited
Objection by Andrzej Abraszewski to Fourth Amended Joint Plan of Penson Worldwide, Inc. and its
Affiliated Debtors and Joinder to Certain Other Objections [Docket No. 737]; (vii) Joinder of NDV
Investment Company, JM Property SP Z.O. SP K, Jerzy Mendelka and Adamba Imports International, Inc.
to the Limited Objection by Andrzej Abraszewski to Fourth Amended Joint Plan of Penson Worldwide, Inc.
and its Affiliated Debtors [Docket No. 740].
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July 31, 2013 (the "Confirmation Hearing"); and upon the evidence adduced and proffered and
the arguments of counsel made at the Confirmation Hearing; and the Bankruptcy Court having
reviewed all documents in connection with confirmation and having heard all parties desiring to
be heard; and upon the record of these Chapter 11 Cases; and after due deliberation and
consideration of all of the foregoing; and sufficient cause appearing therefore; the Bankruptcy
Court hereby makes the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW:
A.

The Debtors and GHP1, Inc. previously filed the Fourth Amended Joint

Liquidation Plan of Penson Worldwide, Inc., and its Affiliated Debtors [Docket No. 592] (the
"Fourth Amended Plan"), and the Debtors filed the Plan, which includes substantially the same
terms as the Fourth Amended Plan, except that it removes GHP1, Inc. as a debtor that is subject
to the Plan.
B.

Capitalized terms used herein, but not defined herein, shall have the

respective meanings attributed to such terms in the Plan and the Disclosure Statement, as
applicable.
C.

The Bankruptcy Court has jurisdiction over the Debtors' Chapter 11 Cases

pursuant to 28 U.S.C. §§ 1334(a) and 157(b)(1). Venue ofthese proceedings and the Chapter 11
Cases in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409. This is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2).
D.

The Debtors have the burden of proving the elements of section 1129(a) of

the Bankruptcy Code by a preponderance of the evidence. As set forth below, the Debtors have
met that burden.
E.

This Bankruptcy Court takes judicial notice of the docket in these cases

maintained by the clerk of the Bankruptcy Court and/or its duly appointed agent, including,
-301:13951443.2
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without limitation, all pleadings, notices, and other documents filed, all orders entered, and all
evidence and arguments made, proffered or adduced at the hearings held before the Bankruptcy
Court during these Chapter 11 Cases, including, without limitation, the hearing to consider the
adequacy of the Disclosure Statement and the Confirmation Hearing.
F.

The Plan complies with all of the applicable provisions of the Bankruptcy

G.

The classification of Claims and Equity Interests under the Plan is proper

Code.

under section 1122 of the Bankruptcy Code.
H.

The Plan provides equal treatment for each Claim or Equity Interest in a

single particular Class.
I.

The Debtors have complied with the applicable provisions of the

Bankruptcy Code.
J.

The Plan has been proposed in good faith and not by any means forbidden

K.

Any payments made or promised by the Debtors for services or for costs

bylaw.

and expenses in, or in connection with, the Chapter 11 Cases, or in connection with the Plan and
incident to the Chapter ll Cases, have been approved by, or are subject to approval of, the
Bankruptcy Court as reasonable.
L.

Through the filing of the Plan Supplement, the identity and affiliation of

the Chief Officer, the currently known members of the Board of Managers, and appointed
Liquidation Trustee were fully disclosed. The appointment of Mr. Bryce B. Engel as the Chief
Officer, and pursuant to his duties as the Chief Officer, as the Liquidation Trustee, is consistent
with the interests ofthe Debtors' creditors and Equity Interest holders, and with public policy.

- 401:13951443.2
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M.

The provisions of section 1129(a)(6) ofthe Bankruptcy Code are

inapplicable to the Debtors' Chapter 11 Cases.
N.

The procedures by which the Ballots for acceptance or rejection of the

Plan were distributed and tabulated were fair, properly conducted, and complied with the
Bankruptcy Code, the Bankruptcy Rules, Local Rules ofBankruptcy Practice and Procedure of
the United States Bankruptcy Court for the District of Delaware (the "Local Rules"), applicable
non-bankruptcy law and the Disclosure Statement Order.

0.

As is evidenced by the Voting Declaration and the Notice Affidavits, the

transmittal and service of the Plan, the Disclosure Statement, Ballots, and notice of the
Confirmation Hearing were adequate and sufficient under the circumstances, and all parties
required to be given notice of the Confirmation Hearing (including the deadline for filing and
serving objections to the confirmation of the Plan) have been given due, proper, timely, and
adequate notice in accordance with the Disclosure Statement Order and in compliance with the
Bankruptcy Code, the Bankruptcy Rules, the Local Rules, and applicable non-bankruptcy law,
and such parties have had an opportunity to appear and be heard with respect thereto. No other
or further notice is required.
P.

As evidenced by the Disclosure Statement, the Liquidation Analysis and

evidence adduced and proffered at the Confirmation Hearing, each holder of a Claim or Equity
Interest in each impaired Class has either accepted the Plan or will receive or retain under the
Plan property of a value, as of the Effective Date of the Plan, that is not less than the amount that
such holder would receive or retain if the Debtors liquidated under chapter 7 of the Bankruptcy
Code on such date.
Q.

With respect to each Class of Claims, such Class has accepted the Plan or

such Class is not impaired under the Plan and is, therefore, deemed to have accepted the Plan
- 501:13951443.2
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under section 1126(f) of the Bankruptcy Code, except for Classes 6A, 7A, 8A, 5B, 6B, 5C, 6C,
4D, 5D, 4E, and 5E, which are deemed to have rejected the Plan. With respect to Classes 6A,
7A, 8A, 5B, 6B, 5C, 6C, 4D, 5D, 4E, and 5E, the Plan satisfies the requirements of section
1129(b) of the Bankruptcy Code and can be confirmed notwithstanding the deemed rejection by
such Claims and Equity Interests.
R.

At least one impaired Class of Claims has accepted the Plan, determined

without including any acceptances of the Plan by any insider.
S.

Except to the extent that the holder of a particular Claim has agreed to a

different treatment of such Claim, the treatment of Claims under the Plan of the type specified in
sections 507(a)(l) and 507(a)(3)- 507(a)(8) of the Bankruptcy Code, if any, complies with the
provisions of section 1129(a)(9) of the Bankruptcy Code.
T.

No other chapter 11 plan has been moved for confirmation.

U.

The primary purpose of the Plan is not the avoidance of taxes or the

requirements of section 5 of the Securities Act of 1933.
V.

Confirmation of the Plan is not likely to be followed by the need for

further financial reorganization of the Debtors.
W.

All fees payable under section 1930 of title 28 of the United States Code

have either been paid or will be paid under the Plan.
X.

The Debtors do not have any retiree benefit programs within the meaning

of section 1114 of the Bankruptcy Code.
Y.

Based on the record before the Court in these Chapter 11 Cases, including

evidence presented at the Confirmation Hearing, (i) the Debtors (and each of their respective
Affiliates, agents, directors, officers, employees, advisors and attorneys) have solicited votes on
the Plan in good faith and in compliance with the Bankruptcy Code and any applicable non-

- 601:13951443.2
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bankruptcy law, and pursuant to Bankruptcy Code section 1125(e), and (ii) the Debtors, the
Committee, the Consenting Second Lien Noteholders and Consenting Convertible Noteholders
(and each of their respective Affiliates, advisory Affiliates, agents, representatives, members,
principals, shareholders, officers, directors, employees, advisors, attorneys, and other
professionals) participated in good faith and in compliance with the applicable provisions of the
Bankruptcy Code with regard to the distributions of the Units under this Plan, and therefore are
not, and on account of such distributions will not be, liable at any time for the violation of any
applicable law, rule, or regulation governing the solicitation of acceptances or rejections of the
Plan or such distributions made pursuant to this Plan.
Z.

Based on the record before the Bankruptcy Court in these Chapter 11

Cases, the Debtors, the Committee, the Consenting Second Lien Noteholders, and Consenting
Convertible Noteholders (and each of their respective Affiliates, advisory Affiliates, agents,
representatives, members, principals, shareholders, officers, directors, employees, advisors,
attorneys, and other professionals), through their participation in the negotiation and preparation
of the Plan and Disclosure Statement, and their efforts to confirm the Plan and in connection
with the transactions contemplated by the Plan, have participated in these Chapter 11 Cases in
compliance with the applicable provisions of the Bankruptcy Code and, in all cases, shall be
entitled to the protections afforded by Bankruptcy Code section 1125(e). The Debtors and all
parties in interest (including PTL, the Committee, the Consenting Second Lien Noteholders and
the Consenting Convertible Noteholders) will be acting in good faith if they proceed to (i)
consummate the Plan and the agreements, settlements, transactions, and transfers contemplated
thereby; and (ii) take the actions authorized and directed by this Order notwithstanding an appeal
of this Order, so long as no stay is in effect pending appeal, even if the Debtors and such parties
in interest act with knowledge of that appeal.
- 701:13951443.2
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AA.

Bankruptcy Code section 1145 is applicable to the issuance ofthe Units

and Beneficial Interests (as defined in the Liquidation Trust Agreement) in the Liquidation Trust
issued pursuant to the Plan. Pursuant to Bankruptcy Code section 1145 and applicable nonbankruptcy law, the Units and Beneficial Interests in the Liquidation Trust issued pursuant to the
Plan and their transfer are exempt from registration under the Securities Act and all rules and
regulations promulgated thereunder, and any and all applicable state and local laws, rules, and
regulations to the fullest extent permitted pursuant to Bankruptcy Code section 1145. In
addition, under Bankruptcy Code section 1145, the Class A Units, Class B Units and Beneficial
Interests in the Liquidation Trust contemplated by the Plan and any and all agreements
incorporated therein will be freely tradable in the United States of America by the recipients
thereof, subject to: (1) the provisions of Bankruptcy Code section 1145(b)(l) relating to the
definition of an underwriter in Securities Act section 2(a)(ll); (2) compliance with applicable
securities laws and any rules and regulations of the SEC, if any, applicable at the time of any
future transfer of the Class A Units, Class B Units or Beneficial Interests in the Liquidation
Trust; (3) the restrictions, if any, on the transferability of such Units or Beneficial Interests,
including those set forth in the PTL LLC Agreement or the Liquidation Trust Agreement; and (4)
applicable regulatory approval, if necessary.
BB.

The Debtors propose the modifications to the Plan as identified at the

Confirmation Hearing and as are reflected in the version of the Plan attached hereto as Exhibit 1.
In accordance with section 1127(a) ofthe Bankruptcy Code and Bankruptcy Rule 3019, the
modifications do not (i) affect the classification of Claims or Equity Interests or adversely affect
the treatment afforded to holders of Claims or Equity Interests; (ii) constitute material
modifications of the Plan under section 1127 of the Bankruptcy Code; (iii) cause the Plan to fail
to meet the requirements of sections 1122 or 1123 of the Bankruptcy Code; (iv) adversely
- 801:13951443.2
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change the treatment of holders of Claims or Equity Interests who have accepted the Plan (other
than holders of Claims or Equity Interests who have accepted such modifications in writing or
open court); or (v) require re-solicitation of acceptances or rejections from any such holders nor
do they require that any holders be afforded an opportunity to change previously cast
acceptances or rejections of the Plan.
CC.

The Settlements embodied in the Plan are the product of good faith, arm's-

length negotiation between the Debtors, the Noteholder Committees and the Committee and are
fair, equitable, and in the best interests of the Estates, creditors and other parties in interest.
DD.

All documents necessary to implement the Plan, including those contained

in the Plan Supplement, and all other relevant and necessary documents have been negotiated in
good faith and at arms' length and shall, upon completion of documentation and execution, be
valid, binding, and enforceable agreements and not be in conflict with any federal or state law.
ACCORDINGLY, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED as follows:

1.

The findings of this Bankruptcy Court as set forth herein shall constitute

findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, which is applicable to
this matter by virtue of Bankruptcy Rule 9014. To the extent any findings of fact constitute
conclusions of law, they are adopted as such. To the extent any conclusions of law constitute
findings of fact, they are adopted as such.
2.

The Plan, including all exhibits and modifications thereto, is approved and

confirmed pursuant to section 1129(b) of the Bankruptcy Code. The terms of the Plan, including
the Plan Supplement, are incorporated by reference into and are an integral part of this Order;
provided, however, that if there is any conflict between the terms of the Plan, including the Plan
Supplement, and the terms ofthis Order, the terms of this Order shall control.

- 901:13951443.2
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3.

The solicitation of votes on the Plan complied with the procedures (the

"Solicitation Procedures") set forth in the Disclosure Statement Order, was appropriate and
satisfactory based upon the circumstances of the Chapter 11 Cases, and was in compliance with
the provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, and applicable
non-bankruptcy law.
4.

Modifications made to the Plan following the solicitation of votes thereon

satisfied the requirements of Bankruptcy Code section 1127 and Bankruptcy Rule 3019. Such
modifications are reflected in the blackline of the plan that was filed on July 29, 2013 [Docket
No. 761] and in the confirmation version ofthe Plan attached to this Order.
5.

All parties have had a full and fair opportunity to litigate all issues raised,

or that might have been raised, by an objection to the Plan, including any objections that could
have been raised to any documents or agreements contained in the Plan Supplement or related
thereto. The Objections, to the extent not previously resolved, resolved herein or withdrawn, are
hereby overruled and denied.
6.

In accordance with section 1142 of the Bankruptcy Code, section 303 of

the Delaware General Corporation Law and any comparable provisions of the business
corporation or similar law of any other state (collectively, the "Reorganization Effectuation
Statutes"), but subject to the fulfillment or waiver of all conditions precedent listed in Article XV
of the Plan, without further action by the Bankruptcy Court or the stockholders, managers or
directors of any Debtor or PTL, the Debtors, PTL, the Liquidation Trustee, and the Chief Officer,
are authorized and empowered to: (a) take any and all actions necessary or appropriate to
implement, effectuate and consummate the Plan, this Order or the transactions contemplated
thereby or hereby, whether or not specifically referred to herein or therein, including, without
limitation, those transactions identified in Article IX and Article X of the Plan and the payment
- 1001:13951443.2
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of any taxes owing in respect of distributions under the Plan; and (b) execute and deliver, adopt
or amend, as the case may be, any contracts, instruments, releases, agreements and documents
necessary to implement, effectuate and consummate the Plan, including the Plan Documents.
7.

To the extent that, under applicable non-bankruptcy law, any of the

actions necessary or appropriate to implement, effectuate and consummate the Plan, this Order or
the transactions contemplated thereby or hereby would otherwise require the consent or approval
of the stockholders, directors or managers of any of the Debtors or PTL, this Order shall,
pursuant to section 1142 of the Bankruptcy Code and the Reorganization Effectuation Statutes,
constitute such consent or approval with respect to the implementation or consummation of the
Plan, this Order and the transactions contemplated thereby or hereby, and such actions are
deemed to have been taken by unanimous action of the directors, stockholders and managers of
the appropriate Debtors or PTL as may be necessary to cause the same to become effective under
the applicable state law.
8.

Pursuant to section 1146(a) of the Bankruptcy Code, neither the making

nor delivery of an instrument of transfer, nor the revesting, transfer, and sale of any real property
or personal property of the Debtors in accordance with the Plan, shall subject the Debtors or
PTL to any state or local law imposing a stamp tax, transfer tax, or similar tax or fee, and each
and every federal, state, and local government agency is hereby directed and authorized to accept
any and all documents and instruments necessary, useful, or appropriate to effectuate,
implement, and consummate the transactions contemplated by the Plan and this Order, without
payment of any stamp, real estate transfer, mortgage recording, or other similar tax imposed by
state or local law.

9.

The Debtors and PTL are authorized to take, whether prior to or

subsequent to the Effective Date, such actions necessary or desirable to modify the corporate
- 11 01:13951443.2
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structure of the Debtors, including, without limitation, through the transfer of assets (including
an Equity Interest in a Debtor) from the Debtor entity at which such assets are held to another
Debtor entity or PTL, the merger, dissolution, or consolidation of one or more of the Debtors, or
the conversion of a Debtor to a limited liability company or a corporation.
10.

Mr. Bryce B. Engel ("Mr. Engel") is appointed as the Chief Officer of

PTL and in connection with his duties as the Chief Officer, as the Liquidation Trustee of the
Liquidation Trust, and shall have such powers and duties and shall receive such compensation as
is provided for in the Plan, the Plan Supplement, and any engagement agreement and related
agreements executed in connection therewith. As of the Effective Date, all Claims shall be
recourse solely to PTL and/or the Liquidation Trust, as applicable, and Mr. Engel shall have no
liability or obligation personally or in his capacity as the Chief Officer and the Liquidation
Trustee to any creditor of the Debtors, regardless of whether such creditor has received notice of
these Chapter 11 Cases or whether the Claim held by such creditor is contingent or unmatured.
11.

Any and all executory contracts and unexpired leases not previously

rejected by the Debtors, unless specifically assumed pursuant to the Bankruptcy Code prior to
the date hereof by order of the Bankruptcy Court, assumed pursuant to the Plan and the Plan
Supplement or the subject of a motion to assume or assume and assign pending on the date
hereof, shall be deemed rejected by the Debtors as of the Confirmation Date, subject to the
occurrence of the Effective Date. This Order constitutes an order: (i) approving the assumption,
assumption and assignment or rejection, as the case may be, of executory contracts and
unexpired leases, as described above, pursuant to Bankruptcy Code sections 365(a) and
1123(b)(2); (ii) providing that the Debtors have properly provided for the cure of any defaults
that might have existed; (iii) providing that each assumption, assignment, or rejection, as the
case may be, is within the sound business judgment of the Debtors and is in the best interest of
- 1201:13951443.2
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the Debtors' estates and all parties in interest in the Chapter 11 Cases; and (iv) providing that the
requirements for assumption or assumption and assignment of any executory contract or
unexpired lease to be assumed had been satisfied. Unless otherwise indicated, all assumptions or
rejections of executory contracts and unexpired leases pursuant to the Plan are effective as of the
Effective Date. Each executory contract or unexpired lease assumed pursuant to the Plan or by
Bankruptcy Court order but not assigned to a third party before the Effective Date shall revest in
and be fully enforceable by the Debtors or PTL, as their assignee, as applicable, in accordance
with its terms, except as such terms may have been modified by the provisions of the Plan or
such order. The promise ofthe Debtors or PTL, as their assignee, to perform all obligations
under each executory contract or unexpired lease assumed under the Plan constitutes adequate
assurance of future performance pursuant to Bankruptcy Code section 365(b)(1)(C).
12.

All proofs of claim with respect to Claims arising from the rejection ofthe

executory contracts and unexpired leases pursuant to this Order shall, unless another order of the
Bankruptcy Court provides for an earlier date, be filed by 4:00p.m. (prevailing Eastern Time) on
the date that is thirty (30) days after the Effective Date, and such proofs of claim must otherwise
comply with the Order Establishing Bar Dates For Filing Proofs of Claim, Including Section
503(b)(9) Claims and Approving the Form and Manner ofNotice Thereof, dated February 7,

2013 [Docket No. 144] (the "Bar Date Order"). Any holder of a Claim arising from the rejection
of an executory contract or unexpired lease pursuant to this Order with respect to which a proof
of claim is not timely filed as provided herein shall not be treated as a creditor or beneficiary of
the Liquidation Trust or permitted to participate in any distribution in the Chapter 11 Cases, and
holders of such Claims shall be forever barred, estopped and enjoined from asserting such
Claims in any manner against any ofthe Debtors or PTL, the Estates, the Liquidation Trust, or
any of such parties' accountants, advisors, agents, attorneys, consultants, directors, employees,
- 1301:13951443.2
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members, officers, representatives, or Professionals, and the foregoing parties and their
respective property shall be forever discharged from any and all indebtedness or liability with
respect to such Claims.
13.

The Committee shall be dissolved on the later of: (i) the Effective Date;

(ii) the conclusion of any appeals with respect to this Order (but such functions shall relate solely
to services performed related to such appeal); and (iii) the dismissal, the conversion or
confirmation of a plan of the GHP 1, Inc. chapter 11 estate, and the Committee shall be deemed
dissolved as of such date; provided, however, that following the Effective Date, the Professionals
to the Committee shall be entitled to assert any claims for compensation for services rendered or
reimbursement for expenses incurred after the Effective Date solely in connection with the
pursuit of their own Fee Claims. Notwithstanding anything in this Plan to the contrary, the Chief
Officer on behalf ofPTL is authorized to prosecute any objection, action or proceeding filed by
the Committee that is not resolved prior to the Effective Date.
14.

Unless required to be filed by an earlier date by another order of this

Bankruptcy Court, all requests for payment of Administrative Expense Claims accruing on or
after the Petition Date, but prior to the Effective Date, other than: (i) a Fee Claim, (ii) an
Administrative Expense Claim that has been Allowed on or before the Effective Date; and (iii) a
Claim for U.S. Trustee Fees, must be submitted to the Claims and Voting Agent and be served
on PTL and its counsel and the Chief Officer, so as to be received by 5:00p.m. (prevailing
Eastern Time) on the date that is forty (40) days after service of notice of occurrence of the
Effective Date. Any holder of such claim with respect to which a request for payment of such
Administrative Expense Claim (other than an Administrative Expense Claim expressly excluded
from the operation of the Administrative Expense Claim Bar Date) is not timely filed as set forth
above shall not be permitted to participate in any distribution in the Chapter 11 Cases, and
- 1401:13951443.2
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holders of such Administrative Expense Claims shall be forever barred, estopped and enjoined
from asserting such Administrative Expense Claims in any manner against the Debtors or PTL,
the Estates, the Liquidation Trust, or any of the foregoing parties' accountants, advisors, agents,
attorneys, consultants, directors, employees, members, officers, representatives, or Professionals,
and the foregoing parties and their respective property shall be forever discharged from any and
all indebtedness or liability with respect to such Administrative Expense Claims.
Notwithstanding the foregoing or anything in this Order to the contrary, as provided in the Plan,
nothing herein shall be construed as to require the Consenting Second Lien Noteholders or the
Consenting Convertible Noteholders to obtain Bankruptcy Court authorization for the payment
of any Restructuring Support Agreement Professional Fees, which shall be paid pursuant to
Section 17.02 of the Plan.
15.

Unless required to be filed by an earlier date by another order of this

Bankruptcy Court, all requests for payment or any other means of preserving and obtaining
payment of a Fee Claim that arose prior to the Effective Date and that was not already paid,
released, or otherwise settled must be filed with the Bankruptcy Court and served on PTL and its
counsel, the Chief Officer, the U.S. Trustee, and former counsel to the Committee by no later
than forty-five (45) days after the Effective Date, or such extended date as the Bankruptcy Court
may allow. Any holder of a Fee Claim with respect to which a request for payment of such Fee
Claim that is not timely filed as set forth above shall not be permitted to participate in any
distribution in the Chapter 11 Cases, and holders of such Fee Claims shall be forever barred,
estopped and enjoined from asserting such Fee Claims in any manner against the Debtors or
PTL, the Estates, the Liquidation Trust, or any of the foregoing parties' accountants, advisors,
agents, attorneys, consultants, directors, employees, members, officers, representatives, or
Professionals, and the foregoing parties and their respective property shall be forever discharged
- 15 01:13951443.2
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from any and all indebtedness or liability with respect to such Fee Claims. Objections to Fee
Claims, if any, must be filed and served on PTL and its counsel, the Chief Officer, the U.S.
Trustee, and the holder of such Fee Claim, no later than sixty (60) days after the Effective Date
or such other date as may be established by the Bankruptcy Court.
16.

Following the Effective Date, PTL, through the Chief Officer, shall be

entitled to object to Administrative Expense Claims and Claims and Equity Interests. To the
extent a Claim is not governed by the Alternative Dispute Resolution Procedures approved by
the Court, any objections must be filed with the Bankruptcy Court and served upon the holders
of the Claims and Equity Interests and all parties who have requested notice in the Chapter 11
Cases on or before the later of(i) one hundred and twenty (120) days after the Effective Date,
and (ii) such later date as may be fixed by this Bankruptcy Court, without notice and a hearing.
No objection shall be required with respect to a proof of Claim or proof of Administrative
Expense Claim filed after the applicable Bar Date, and any and all such Claims and
Administrative Expense Claims are hereby deemed disallowed unless otherwise ordered by the
Bankruptcy Court after notice and a hearing.
17.

The provisions of the Plan and this Order shall be, and hereby are now,

and forever afterwards, binding on the Debtors, all holders of Claims and Equity Interests
(whether or not impaired under the Plan and whether or not, if impaired, they accepted the Plan),
any other party in interest, any other party making an appearance in these Chapter 11 Cases, and
any other person or entity affected thereby, as well as their respective heirs, successors, assigns,
trustees, subsidiaries, affiliates, officers, directors, agents, employees, representatives, attorneys,
beneficiaries, guardians, and similar officers, or any person claiming through or in the right of
any such person or entity.
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18.

The Bankruptcy Court hereby retains jurisdiction of these Chapter 11

Cases and all matters arising under, arising out of, or related to, these Chapter 11 Cases and the
Plan (i) as provided for in the Plan, (ii) as provided for in this Order, and (iii) for the purposes set
forth in sections 1127 and 1142 ofthe Bankruptcy Code.
19.

In accordance with section 1123(b) ofthe Bankruptcy Code, except as

otherwise provided herein and upon the terms and provisions of the Plan, all Causes of Action
are expressly reserved for later adjudication and therefore, no preclusion doctrine, including,
without limitation, the doctrines of res judicata, collateral estoppel, issue preclusion, claim
preclusion, estoppel Gudicial, equitable or otherwise) or laches shall apply to such Causes of
Actions upon or after the confirmation or consummation of the Plan, and the Debtors through
PTL or the Liquidation Trust, as applicable, retain the exclusive right to enforce any and all
present and future rights, claims or causes of action against any Person consistent with the Plan.
20.

The release, exculpation, and indemnification provisions contained in the

Plan including, without limitation, those set forth in Article XIV of the Plan, are expressly
incorporated into this Order as if set forth in full and are hereby authorized and approved. As
pertaining to Mr. Engel, notwithstanding anything in this Order, the Plan, the Plan Supplements,
and any engagement agreements and related agreements executed by Mr. Engel in connection
therewith to the contrary, any releases, discharge, and/or waiver of claims or causes of action of
Mr. Engel, including, without limitation, those for indemnity and contribution (if any) (together,
the "Engel Indemnity Claims"), shall not limit, waive or impair, or be deemed by operation of
law, equity or otherwise to limit, waive or impair in any way the ability of Mr. Engel to: (i) assert
and prosecute claims under, and/or otherwise avail himself of, any applicable insurance policies,
including, without limitation, the D&O Insurance Policies; and (ii) to assert defensively, but only
defensively, including, without limitation, by way of defensive setoff or recoupment, the Engel
- 1701:13951443.2
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Indemnity Claims. For the avoidance of doubt, with respect to Engel Indemnity Claims, other
than any amounts received from the D&O Insurance Policies or payable under the Chief Officer
Employment Agreement, Mr. Engel will receive no further payments, distributions or
compensation from the Debtors' Estates, PTL, or the Liquidation Trust.
21.

The injunctions contained in the Plan, including those provided in Article

XIV of the Plan, are hereby authorized, approved, and binding on all Persons described therein.
22.

The failure to reference or discuss any particular provision of the Plan in

this Order shall have no effect on the validity, binding effect, and enforceability of such
provision, and such provision shall have the same validity, binding effect, and enforceability as
every other provision of the Plan.
23.

As of the Effective Date, the engagement of each Professional retained by

the Debtors or the Committee shall be terminated, except to the extent set forth in paragraph 13
above. Nothing herein shall prevent or prohibit PTL or the Liquidation Trust from engaging any
of such Professionals after the Effective Date.
24.

The Settlements embodied in the Plan are hereby approved in all respects

and the entry of this Order constitutes approval of such compromise and settlement under
Bankruptcy Rule 9019.
25.

Notwithstanding any provision to the contrary in the Plan or the

Confirmation Order, nothing shall affect the ability of the Internal Revenue Service, the Missouri
Department of Revenue, or the Texas Comptroller of Public Accounts to pursue any non-Debtors
to the extent allowed by non-bankruptcy law for any liabilities that may be related to any federal
or state tax liabilities owed by the Debtors.
26.

Nothing in the Plan or the Confirmation Order shall be construed to

require the Texas Comptroller of Public Accounts to file an administrative expense request to the
- 1801:13951443.2
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extent such entity is exempt from doing so pursuant to section 503(b)(l)(D) ofthe Bankruptcy
Code.
27.

Nothing in the Plan or Confirmation Order shall be construed as allowing

the Debtors, PTL, or Liquidation Trust to violate any applicable provision, withholding or
reporting requirements under the Internal Revenue Code.
28.

Nothing in the Plan or Confirmation Order shall be construed to provide

for exclusive jurisdiction over matters involving the Internal Revenue Service.
29.

Nothing in the Plan or Confirmation Order shall affect the rights of the

Internal Revenue Service, the Missouri Department of Revenue, or the Texas Comptroller of
Public Accounts, to assert any setoff or recoupment rights under applicable law and any such
rights are expressly preserved.
30.

The Distributions Record Date shall be the Effective Date.

31.

Notwithstanding any provision in the Plan which settles Intercompany

Claims pursuant to the Intercompany Claims Settlement, nothing in the Plan shall impair or
prevent Christopher K. Hehmeyer or Drinker Biddle & Reath LLP from prosecuting any proofs
of claim against any Debtor which they believe is liable for such claim, provided that a timely
proof of claim was filed against such Debtor, and all of the Debtors' defenses and objections to
such claims are preserved.
32.

On the Effective Date, LMA SPC for and on behalf of MAP84 Segregated

Portfolio ("MAP84") and Knighthead Master Fund LP shall be deemed to have automatically
transferred to PTL all of their right, title, and interest in and to their respective Third Party
Causes of Action to PTL and such Third Party Causes of Action shall vest in PTL free and clear
of all Claims, Liens, Liabilities, encumbrances, charges and other interests. Thereupon, MAP84
and Knighthead Master Fund LP shall have no interest in such transferred Third Party Causes of
- 1901:13951443.2
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Action except as provided in the Plan and the PTL LLC Agreement. In connection with the
vesting and transfer of the Third Party Causes of Action, any attorney-client, work-product
protection or other privilege or immunity attaching to any documents or communications
(whether written or oral) transferred to PTL shall vest in PTL. PTL is authorized to take all
necessary actions to effectuate the transfer of such privileges, protections and immunities.
33.

Notwithstanding section 17.05 ofthe Plan, the engagement of Akin Gump

Strauss Hauer & Feld, LLP ("Akin Gump") as counsel to PWI in the Putative Class Action shall
not automatically terminate upon the occurrence of the Effective Date, and such engagement
shall continue until terminated by PWI or Akin Gump. Akin Gump shall not be required to file
fee applications with this Court for fees and expenses it incurs in connection with the Putative
Class Action from and after the Effective Date, and Akin Gump is permitted to seek
reimbursement for such fees and expenses from the Debtors' D&O Insurance Policies (subject
to, and in accordance with, the terms thereof) without the need for further order of this Court.
34.

The Debtors with the consent of the Committee, the Consenting Second

Lien Noteholders and Consenting Convertible Noteholders are hereby authorized to further
amend or modify the Plan at any time prior to the substantial consummation of the Plan in
accordance with section 1127 ofthe Bankruptcy Code and Section 17.11 of the Plan, without
further order of the Bankruptcy Court. In addition, without the need for a further order or
authorization of this Bankruptcy Court, but subject to the express provisions of this Order, the
Debtors are authorized and empowered as may be necessary to make non-material modifications
to the documents filed with the Bankruptcy Court, including the Plan Supplement or documents
forming part of the evidentiary record at the Confirmation Hearing, in their reasonable business
judgment, as well as such other modifications that are made in accordance with the terms of the
Plan or the applicable Plan Document. The Debtors, PTL or the Chief Officer may institute
-2001:13951443.2
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proceedings in this Bankruptcy Court to remedy any defect or omission or reconcile any
inconsistencies in the Plan or this Order with respect to such matters as may be necessary to
carry out the purposes and effects of the Plan.
35.

Bankruptcy Code section 1145 applies with respect to the issuance of the

Units and Beneficial Interests and any subsequent sales, resales, or transfers or other
distributions of any such Units or Beneficial Interests shall be exempt from any registration
requirements under any and all federal or state securities laws or rules or regulations, including
section 5 of the Securities Act.
36.

Nothing in the Plan or Confirmation Order shall be deemed to constitute a

discharge of the Debtors in violation of Section 1141 (d)(3) of the Bankruptcy Code.
37.

On the Effective Date, the Plan shall be deemed to be substantially

consummated under Bankruptcy Code sections 11 01 and 1127.
38.

The provisions of Federal Rule of Civil Procedure 62, as applicable

pursuant to Bankruptcy Rule 7062, and Bankruptcy Rule 3020(e) shall not apply to this Order,
and the Debtors are authorized to consummate the Plan immediately upon entry of this Order.
The period in which an appeal with respect to this Order must be filed shall commence
immediately upon the entry of this Order.
39.

Except as otherwise provided in this Order, if any or all of the provisions

of this Order are hereafter reversed, modified, vacated, or stayed by subsequent order of this
Court or any other court, such reversal, stay, modification, or vacatur shall not affect the validity
or enforceability of any act, obligation, indebtedness, liability, priority, or lien incurred or
undertaken by the Debtors or PTL, as applicable, prior to the effective date of such reversal, stay,
modification, or vacatur. Notwithstanding any such reversal, stay, modification, or vacatur of
this Order, any such act or obligation incurred or undertaken pursuant to, or in reliance on, this
-21 01:13951443.2
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Order prior to the effective date of such reversal, stay, modification, or vacatur shall be governed
in all respects by the provisions of this Order and the Plan or any amendments or modifications
thereto.
40.

Pursuant to Bankruptcy Rule 2002(f)(7) and 3020(c), PTL or the Chief

Officer are hereby directed to serve a notice of the entry of this Order and the Effective Date,
substantially in the form of Exhibit 2 attached hereto (the "Confirmation and Effective Date
Notice"), on all parties that received notice of the Confirmation Hearing and all parties who have
entered their appearance in these Chapter 11 Cases and requested notice pursuant to Bankruptcy
Rule 2002, no later than twenty (20) Business Days after the Effective Date; provided, however,
that PTL or the Chief Officer shall be obligated to serve the Confirmation and Effective Date
Notice only on the record holders of Claims or Equity Interests as of the date of this Order to the
extent known.
41.

The provisions of the Plan and this Order, including the findings of fact

and conclusions of law set forth herein, are nonseverable and mutually dependent.
42.

Pursuant to Bankruptcy Code section 1123(a) and 1142(a), the provisions

of this Order, the Plan and related documents, or any amendments or modifications thereto shall
apply and be enforceable notwithstanding any otherwise applicable non-bankruptcy law.
43.

Nothing in this Order shall constitute a confirmation of the Plan or any

other chapter 11 plan with respect to GHP1, Inc., and PTL and the Liquidation Trust shall have
no liability for any claims against GHP1, Inc.

-2201:13951443.2
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44.

Notwithstanding the entry ofthis Order or the occurrence of the Effective

Date, pursuant to Bankruptcy Code sections 105 and 1142, this Court, except as otherwise
provided in the Plan or herein, shall retain exclusive jurisdiction over all matters arising out of,
and related to, the Chapter 11 Cases to the fullest extent as is legally permissible, including as
provided in the PTL LLC Agreement and the Liquidation Trust Agreement.
Dated: Wilmington, Delaware
July~,2013

E~/J£MA

_T_H_E_HLO_N~O~RA~B~L~E_P_E_T~~R~J.-W-A-L~SYH~~~~--UNITED STATES BANKRUPTCY JUDGE
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THIS PLAN HAS NOT BEEN APPROVED BY THE BANKRUPTCY COURT FOR
DISSEMINATION, UNTIL APPROVED, IT SHOULD NOT BE RELIED UPON BY ANY
PERSON OR ENTITY, NOR MAY IT BE USED IN CONNECTION WITH ANY
SOLICITATION OF VOTES.
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

------------------------------------------------------}(
In re

Chapter 11

Penson Worldwide, Inc.,
et al.,

Case No. 13- 10061 (PJW)

Debtors. 1

Jointly Administered

------------------------------------------------------}(

FIFTH AMENDED JOINT LIQUIDATION PLAN OF PENSON WORLDWIDE, INC.,
AND ITS AFFILIATED DEBTORS

Dated: Wilmington, Delaware
July 31, 2013

YOUNG CONAWAY STARGAIT & TAYLOR, LLP
Pauline K. Morgan
M. Blake Cleary
Rodney Square
1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP
Andrew N. Rosenberg
Oksana Lashko
1285 Avenue of the Americas
New York, New York 10019
Telephone: (212) 373-3000

Co-Counsel for the Debtors and the Debtors in
Possession

Co-Counsel for the Debtors and the Debtors in Possession

1

The debtors in these Chapter 11 cases, along with the last four digits of each Debtor's federal tax identification
number, are: Penson Worldwide, Inc. (6356); SAl Holdings, Inc. (3657); Penson Financial Services, Inc. (3990);
Penson Financial Futures, Inc. (6207); Penson Holdings, Inc. (4821); Penson Execution Services, Inc. (9338); Nexa
Technologies, Inc. (7424); GHP1, Inc. (1377); GHP2, LLC (1374), Penson Futures (6207). For purposes of this
Plan, the terms "Debtor" and "Debtors", as used herein, shall exclude GHP1, Inc.
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INTRODUCTION
Penson Worldwide, Inc., and the other debtors and debtors in possession in the abovecaptioned cases, as set forth on Exhibit A hereto propose the following joint Chapter 11 Plan of
liquidation for the resolution of the outstanding Claims against and Equity Interests in the
Debtors. Reference is made to the Disclosure Statement for a summary and analysis of the Plan,
and certain related matters including, among other things, establishment of a limited liability
company and a trust for the benefit of creditors, as set forth herein, and certain tax matters
related to the consideration to be issued and/or distributed under this Plan. The Debtors reserve
the right to alter, amend, modify, revoke or withdraw this Plan.
Parties are encouraged to read the Plan and the Disclosure Statement and their respective
exhibits and schedules in their entirety before voting to accept or reject the Plan. No materials
other than the Disclosure Statement and the respective schedules and exhibits attached thereto
and referenced therein have been authorized by the Bankruptcy Court for use in soliciting
acceptances or rejections of the Plan.
ARTICLE I
DEFINITIONS AND CONSTRUCTION OF TERMS
A.
Definitions. As used herein, the following terms have the respective meanings
specified below:
1.0 1. Administrative Expense Claim means any right to payment constituting a cost or
expense of administration of any of the Chapter 11 Cases 2 under sections 503(b) and 507(a)(2)
of the Bankruptcy Code, including, without limitation, any actual and necessary costs and
expenses of preserving the estates of the Debtors and, any actual and necessary costs and
expenses of operating the business of the Debtors, any indebtedness or obligations incurred or
assumed by the Debtors in Possession in connection with the conduct of their business (including
postpetition intercompany transfers), but not including Fee Claims or U.S. Trustee Fees.
1.02. Advancement Orders means the Orders entered by the Bankruptcy Court: (i)
Permitting the Debtors' Current and Former Directors, Officers, and Employees to Seek
Reimbursement and Advancement of Defense Costs From the Debtors' Insurance Providers [D.I.
311]; (ii) Authorizing Penson Worldwide, Inc. and Penson Financial Services Inc. to Employ and
Retain Akin Gump Strauss Hauer & Feld LLP as Special Litigation Counsel Pursuant to 11
U.S.C. Sections 327(e) and 328(a), Nunc Pro Tunc to the Petition Date [D.I. 140]; (iii)
Supplemental Order with Respect to Employment and Retention of Akin Gump Strauss Hauer &
Feld LLP as Special Litigation Counsel [D.I. 694]; (iv) Permitting Christopher K. Hehmeyer to
Seek Reimbursement and Advancement of Defense Costs from the Debtors' Directors and
Officers' Liability Insurance Providers [D.I. 496]; (v) Notice of Amendment to Counsel List
Pursuant to Order Permitting the Debtors' Current and Former Directors, Officers, and
Employees to Seek Reimbursement and Advancement of Defense Costs from the Debtors'
Insurance Providers [D.I. 501]; (vi) Supplemental Order Permitting The Debtors' Current And
All capitalized terms used but not defined herein shall have the meanings set forth in Article I herein.
01:13961271.1
Doc#: USI:87286llv2

A213

Case
07/31/18
214
of 246
Case16-51522-LSS
13-10061-LSS Doc
Doc51-1
781-1 Filed
Filed
07/31/13 Page
Page
8 of
78

Former Directors, Officers, And Employees To Seek Reimbursement And Advancement Of
Defense Costs From The Debtors' Insurance Providers [D.I. 639]; (vii) Notice of Amendment to
Counsel List Pursuant to Order Permitting the Debtors' Current and Former Directors, Officers,
and Employees to Seek Reimbursement and Advancement of Defense Costs from the Debtors'
Insurance Providers [D.I. 649]; (viii) Second Supplemental Order Permitting The Debtors'
Current and Former Directors, Officers, and Employees to Seek Reimbursement and
Advancement of Defense Costs from the Debtors' Insurance Providers [D.I. 693]; and (ix) any
additional supplemental order or notice modifying the orders listed in (i)-(viii).
1.03. Affiliate shall have the meaning ascribed to such term in section 101(2) of the
Bankruptcy Code, and when used with reference to any Debtor, shall include, but not be limited
to, each of the other Debtors.
1.04. Allowed means, with reference to any Claim or Administrative Expense Claim
against the Debtors: (i) any Claim that has been listed by the Debtors in their respective
Schedules, as such Schedules have been or may be amended by the Debtors from time to time in
accordance with Bankruptcy Rule 1009, as liquidated in amount and not disputed or contingent
and for which no contrary proof of claim has been filed; provided, however, that any such Claim
listed in the Schedules that has been paid by the Debtors after the Petition Date pursuant to an
order of the Bankruptcy Court shall not be considered an Allowed Claim; (ii) any Claim or
Administrative Expense Claim allowed pursuant to the Plan; (iii) any Claim or Administrative
Expense Claim that is not Disputed; (iv) any Claim or Administrative Expense Claim that is
compromised, settled, or otherwise resolved pursuant to the authority granted to the Debtors
pursuant to a Final Order of the Bankruptcy Court or under the Plan; or (v) any Claim or
Administrative Expense Claim that has been Allowed by Final Order. Claims allowed solely for
the purpose of voting to accept or reject the Plan pursuant to an order ofthe Bankruptcy Court
shall not be considered "Allowed Claims" hereunder. Unless otherwise specified herein or by
order of the Bankruptcy Court, "Allowed Administrative Expense Claim" or "Allowed Claim"
shall not, for any purpose under the Plan, include interest on such Administrative Expense Claim
or Claim from and after the Petition Date. Any Distribution to the Holder of an Allowed Claim
under this Plan shall be net of any setoff amount of any Cause of Action that may be asserted by
any Debtor against the Holder of such Claim.
1.05. Amended SunGard Claim means SunGard Financial Systems LLC's general
unsecured claim in the aggregate amount of$16.0 million, as set forth in the SunGard Settlement
Agreement, which is classified and treated in Class 3B of this Plan.
1.06. Apex A voidance Action means any A voidance Action arising as a result of or in
connection with the Apex Transaction.
1.07.
1.08.
Clearing.

Apex Clearing means Apex Clearing Corporation.
Apex Holding means Apex Clearing Holdings LLC, the parent company of Apex

1.09. Apex Transaction means that certain transaction, and all documents, agreements
and transactions related thereto, pursuant to which, among other things, on June 5, 2012, PFSI's
01:13961271.1
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customer and correspondent accounts, related contractual rights, and other related assets were
sold and transferred to Apex Clearing and net assets were contributed towards the regulatory
capital of Apex Clearing in consideration for, among other things, the issuance of membership
interests in Apex Holding to PFSI.
1.1 0. Assigned Causes of Action means any and all Causes of Action other than those
released under the Plan, including, without limitation, the Apex A voidance Action, the Knight
Avoidance Action, all patent infringement claims, and the Debtors' claims against their auditors,
underwriters, officers, directors, and agents relating to the Debtors' financial statements and
securities offerings.
1.11. A voidance Action means any avoidance or equitable subordination or recovery
actions under (i) sections 105, 502(d), 510, 542 through 551, and 553 of the Bankruptcy Code or
(ii) any other applicable similar state or federal law concerning the avoidance of fraudulent
transfers, fraudulent conveyances, preferential transfers, or prohibited distributions.
1.12. Ballot means the form distributed to each Holder of an impaired Claim that is
entitled to vote to accept or reject the Plan, on which is to be indicated acceptance or rejection of
the Plan and which shall be in form and substance reasonably acceptable to the Required
Consenting Second Lien Noteholders and the Required Consenting Convertible Noteholders.
1.13. Bankruptcy Code means title 11 of the United States Code, as amended from time
to time, as applicable to the Chapter 11 Cases.
1.14. Bankruptcy Court means the United States Bankruptcy Court for the District of
Delaware, or any other court exercising jurisdiction over the Chapter 11 Cases or any proceeding
therein.
1.15. Bankruptcy Rules means the Federal Rules of Bankruptcy Procedure as
promulgated by the United States Supreme Court under section 2075 of title 28 of the United
States Code, and any local rules of the Bankruptcy Court.
1.16. Bar Date means any deadline for filing proofs of Claim and administrative
expense request forms against a Debtor with respect to (a) Claims that arose on or prior to the
Petition Date, or (b) Administrative Expense Claims, including 503(b )(9) Claims, as established
by an order of the Bankruptcy Court.
1.17. Bar Date Order means the order entered by the Court approving the Bar Dates (as
defined in the Bar Date Order) and form and manner of notice thereof.
1.18.

Board of Managers shall have the meaning set forth in Article IX ofthis Plan.

1.19.

Books and Records shall have the meaning set forth in Article XVII of this Plan.

1.20. Business Day means any day other than a Saturday, Sunday, or any "legal
holiday" as defined in Bankruptcy Rule 9006(a).
1.21.

Canadian Debtor means Penson Financial Services Canada, Inc.

01:13961271.1
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1.22. Canadian Proceeding means the Canadian Debtor's liquidation proceeding under
applicable Canadian law.
1.23.

Cash means legal tender ofthe United States of America and equivalents thereof.

1.24. Causes of Action means, without limitation, any and all actions, causes of action,
Avoidance Actions, controversies, liabilities, obligations, rights, suits, damages, judgments,
Claims, and demands whatsoever owned by any of the Debtors, whether known or unknown,
reduced to judgment, liquidated or unliquidated, fixed or contingent, matured or unmatured,
disputed or undisputed, secured or unsecured, whether assertable directly, indirectly, derivatively
or in any representative or other capacity, existing or hereafter arising, in law, equity, or
otherwise, based in whole or in part upon any act, failure to act, error, omission, transaction,
occurrence or other event arising or occurring prior to the Petition Date or during the course of
the Chapter 11 Cases, including through the Effective Date.
1.25. Chapter 11 Cases means the cases under chapter 11 of the Bankruptcy Code
commenced by the Debtors, which are being jointly administered under case caption Penson
Worldwide, Inc., et al., Chapter 11 Case No. 13-10061 (PJW), which are currently pending
before the Bankruptcy Court.
1.26. Charging Lien means any Lien or priority granted to, and held by, (i) the Second
Lien Notes Indenture Trustee, for payment on account of the Second Lien Notes Indenture
Trustee Fee Claim; and (ii) the Convertible Notes Indenture Trustee, for payment on account of
the Convertible Notes Indenture Trustee Fee Claim.
1.27. Chief Officer means an individual designated by the Board ofManagers, who
shall serve as a manager ofPTL, from and after the Effective Date in accordance with the terms
of the PTL LLC Agreement.
1.28.

Claim means "claim" as defined in section 101(5) ofthe Bankruptcy Code.

1.29.

Claims and Voting Agent means Kurtzman Carson Consultants LLC.

1.30. Class means a class of Holders of Claims or Equity Interests as set forth in Article
III of the Plan.
1.31. Class A Units means a class of membership interests created pursuant to the PTL
LLC Agreement. Class A Units will be distributed to and held by the Holders of Second Lien
Notes in exchange for their (A) Second Lien Note Secured Claims; (B) Second Lien Note
Deficiency Claims; (C) Second Lien Notes Guarantee Secured Claims; and (D) Second Lien
Notes Guarantee Deficiency Claims, in each case, as set forth in this Plan.
1.32. Class Action Stipulation means the Stipulation of Settlement dated as of
December 28, 2012 entered by the parties to the Putative Class Action to resolve the Putative
Class Action.
1.33. Class B Units means a class of membership interests created pursuant to the PTL
LLC Agreement. Class B Units will be distributed to and held by (A) the Holders of Convertible
01:13961271.1
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Notes in exchange for their Convertible Note Claims; and (B) the Holders of General Unsecured
Claims against PWI in exchange for such General Unsecured Claims against PWI, in each case,
as set forth in this Plan.
1.34. Class C Units means a class of membership interests created pursuant to the PTL
LLC Agreement. Class C Units will be held by the Liquidation Trust for the benefit of Holders
of General Unsecured Claims of any Debtor other than PWI. Any recoveries with respect to
Class C Units will be distributed by the Liquidation Trust to the Holders of Allowed General
Unsecured Claims against any Debtor other than PWI in exchange for such General Unsecured
Claims against any Debtor other than PWI, as set forth in this Plan.
1.35. Class D Expiration Date shall mean the fifth anniversary of the Effective Date, on
which date all Class D Units and all rights and interests of the Holders of Class D Units shall
expire; provided, however, that if all Claims ofthe Holders ofClass A Units, Class B Units, and
Class C Units are paid in full on or prior to such fifth anniversary, then the Class D Expiration
Date shall mean the date on which a certificate of cancellation for PTL is filed with the Secretary
of State of the State of Delaware.
1.36. Class D Units means a class of membership interests created pursuant to the PTL
LLC Agreement. Class D Units will be held by the Liquidation Trust for the benefit of Holders
of Securities Law Claims and Equity Interests in PWI. Any recoveries with respect to Class D
Units will be distributed by the Liquidation Trust to the Holders of Allowed Securities Law
Claims and Allowed Equity Interests in PWI, as set forth in this Plan.
1.37. Collateral means any property or interest in property of the estates of the Debtors
subject to a Lien to secure the payment or performance of a Claim, which Lien is not subject to
avoidance or otherwise invalid under the Bankruptcy Code or applicable state law.
1.0 1. Committee means the statutory committee of creditors appointed pursuant to
section 1102(a) of the Bankruptcy Code in the Chapter 11 Cases.
1.38. Company means PWI and its direct and indirect subsidiaries as set forth on
Exhibit C annexed hereto.
1.39. Confirmation Date means the date on which the Clerk of the Bankruptcy Court
enters the Confirmation Order on the docket.
1.40. Confirmation Hearing means the hearing held by the Bankruptcy Court to
consider confirmation of the Plan pursuant to section 1129 of the Bankruptcy Code, as such
hearing may be adjourned or continued from time to time.
1.41. Confirmation Order means the order of the Bankruptcy Court confirming the Plan
pursuant to section 1129 of the Bankruptcy Code and which shall be in form and substance
reasonably acceptable to the Required Consenting Second Lien Noteholders and the Required
Consenting Convertible Noteholders.
1.42. Consenting Convertible Noteholders means (a) those Holders of Convertible Note
Claims that are signatories to the Restructuring Support Agreement as of the Petition Date and
01:13961271.1
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(b) any Holders of Convertible Note Claims that become parties to the Restructuring Support
Agreement (in accordance with the terms thereof) prior to the Confirmation Date.
1.43. Consenting Second Lien Noteholders means (a) those Holders of Second Lien
Note Claims that are signatories to the Restructuring Support Agreement as of the Petition Date
and (b) any Holders of Second Lien Note Claims that become parties to the Restructuring
Support Agreement (in accordance with the terms thereof) prior to the Confirmation Date.
1.44. Convertible Notes means those certain notes issued pursuant to the Convertible
Notes Indenture.
1.45. Convertible Note Claim means any Claim arising from, or related to, the
Convertible Notes, which Claims shall be deemed Allowed in the aggregate amount of
$63,017,400.00 through the Petition Date; provided, however, that no Distribution shall be made
under this Plan on account of the Convertible Note Claims held by any Holder until any Claims
or Causes of Action arising out of or related to the Apex Transaction that have been asserted by
the Debtors or PTL on or prior to the applicable Distribution Date against such Holder or any of
its affiliates or subsidiaries have been resolved.
1.46. Convertible Noteholders Committee means the informal committee of certain
Holders of Convertible Notes who are parties to the Restructuring Support Agreement.
1.47. Convertible Notes Indenture means that certain indenture dated June 3, 2009, as
may have been amended, supplemented or modified from time to time, pursuant to which PWI
issued 8.0% unsecured Convertible Notes due 2014, which are unsecured obligations, in the
principal amount of $60 million, and all documents ancillary thereto.
1.48. Convertible Notes Indenture Trustee Fee Claim means the claim of the
Convertible Notes Indenture Trustee for compensation and reimbursement of fees, expenses and
indemnity claims pursuant to the terms of the Convertible Notes Indenture, whether prior to or
after the Petition Date and whether prior to or after the Effective Date.
1.49. Convertible Notes Trustee means Wells Fargo N.A. as successor to U.S. Bank
National Association, as indenture trustee pursuant to the Convertible Notes Indenture.
1.50.

Corporate Transactions shall have the meaning set forth in Section 10.02 of this

1.51.

Creditor Sub-Trust shall have the meaning set forth in Section 9.02(e) of this

Plan.

Plan.
1.52. Debtors means each of the debtors and debtors in possession listed on Exhibit A
annexed hereto.
1.53. Deficiency Claim means, with respect to a Claim that is partially secured by a
Lien on, or security interest in, property of any of the Debtors, or that has the benefit of partial
rights of setoff under § 553 of the Bankruptcy Code, the amount by which the Allowed amount
of such Claim exceeds the value of the property of the Debtors securing such Claim or the
01:13961271.1
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amount subject to setoff, as applicable, as determined by the Bankruptcy Court pursuant to
§§ 506(a), 553, and/or 1129(b)(2)(A)(i)(II) of the Bankruptcy Code.
1.54. Disclosure Statement means the disclosure statement relating to the Plan, either in
its present form or as the same may be altered, amended, or modified from time to time,
including, without limitation, all exhibits and schedules thereto, as approved by the Bankruptcy
Court pursuant to section 1125 of the Bankruptcy Code, and which shall be in form and
substance reasonably acceptable to the Required Consenting Second Lien Noteholders and the
Required Consenting Convertible Noteholders.
1.55. Disclosure Statement Order means the order of the Bankruptcy Court approving
the Disclosure Statement and which shall be in form and substance reasonably acceptable to the
Required Consenting Second Lien Noteholders and the Required Consenting Convertible
Noteholders.
1.56. Disputed means, with reference to any Claim or Administrative Expense Claim
that is not an Allowed Claim, (i) any Claim or Administrative Expense Claim proof of which
was timely and properly filed, and which is disputed under the Plan or as to which the Debtors or
PTL have interposed a timely objection and/or request for estimation in accordance with section
502(c) of the Bankruptcy Code and Bankruptcy Rule 3018, which objection and/or request for
estimation has not been withdrawn or determined by a Final Order, and (ii) any Claim or
Administrative Expense Claim, proof of which was required to be filed by order of the
Bankruptcy Court but as to which a proof of claim was not timely or properly filed.
1.57.

Distribution means a distribution of Cash or other property pursuant to the Plan.

1.58. Distribution Date means any date that is (a) the Effective Date, (b) the Initial
Distribution Date, (c) any Interim Distribution Date, or (d) the Final Distribution Date.
1.59. Distribution Record Date means the Confirmation Date, or such other date as
shall be set forth in the Confirmation Order.
1.60. D&O Insurance Policies means any and all insurance policies providing or
possibly providing coverage for the Debtors and any current and former director, officer or
employee of the Debtors, and any related agreements and endorsements, including but not
limited to: XL Specialty Insurance Company, Management Liability and Company
Reimbursement Policy Nos.: ELU121247-11 and ELU116959-10 (the "Primary Policy");
Federal Insurance Company, DFI Excess Professional Liability Insurance Policy No.: 68045352; Liberty Mutual Insurance Company, Management Liability and Professional Liability
Follow Form Excess Policy No.: 200475-211; Catlin Insurance Company, Inc., Side A Excess
Insurance Policy Including DIC Coverage Policy Nos.: XSP-1 00-706-0511 and XSP-1 00-706051 0; Axis Insurance Company, Excess Policy Policy Nos.: MCN726759/0 112011 and
MCN726759/01/2010; Federal Insurance Company, Executive Elite- Directors and Officers
Liability Insurance Policy No.: 8211-7383.
1.61. D&O Insurance Proceeds means any and all benefits, proceeds, coverage and
payments paid, payable, or available, currently and in the future, pursuant to the terms of the
01:13961271.1
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D&O Insurance Policies, including payments and proceeds for Loss (as defined in the D&O
Insurance Policies) and Non-indemnifiable Loss (as defined in the D&O Insurance Policies).
1.62. Effective Date means such day that is the business day as soon as reasonably
practicable after all conditions to the occurrence of the effective date set forth in Section 15.02
hereof have been satisfied or waived.
1.63. Equity Interest means any share of common or preferred stock or other instrument
evidencing an ownership interest in any of the Debtors, whether or not transferable, and any
option, warrant, or right, contractual or otherwise, to acquire any such interest.
1.64.
this Plan.

Equity Interest Sub-Trust shall have the meaning set forth in Section 9.02(e) of

1.65. Estate means each estate created in the Chapter 11 Cases pursuant to section 541
of the Bankruptcy Code.
1.66. Fee Claim means any request for allowance and payment of claims for
Professional Fees.
1.67. Filed Subsidiary Debtors means, individually or collectively, the Debtors listed on
Exhibit B annexed hereto.
1.68. Final Distribution Date means the date on which the final Distributions are made
under the Plan to the Holders of Allowed Claims.
1.69. Final Order means an order, ruling or judgment that (a) is in full force and effect,
(b) is not stayed, and (c) is no longer subject to review, reversal and modification or amendment,
by appeal or writ of certiorari; provided, however, that the possibility that a motion under Rule
59 or 60 of the Federal Rules of Civil Procedure, or any analogous rule under the Federal Rules
of Civil Procedure or the Bankruptcy Rules, may be filed relating to such order, ruling or
judgment shall not cause such order, ruling or judgment not to be a Final Order.
1.70. General Unsecured Claim means an unsecured nonpriority claim against a Debtor
(including an Insurance Claim) that is not an Administrative Expense Claim, Fee Claim, Priority
Tax Claim, Subordinated Loan Claim, Second Lien Note Claim, Second Lien Note Guarantee
Claim, Convertible Note Claim, Securities Law Claim, or Intercompany Claim.
1.71. Guarantor Debtors means, individually or collectively, SAl and PHI, each of
whom guaranteed PWI's obligations under the Second Lien Notes Indenture.
1.72.

Holder means any Person that holds a Claim or Equity Interest.

1.73. Illiquid Instruments means the 9.70% Cambridge Student Housing Series C
Finance Bonds, the 9.70% Cambridge Student Housing Series D Finance Bonds, the 10.25%
Dade County Housing Junior Finance Bonds, the 7.625% Leon County Educational Facility
Series B Bonds, the 6.625% Will County Student Housing Series A Revenue Bonds, and the
7.75% Will County Student Housing Series B Revenue Bonds held by SAL
01:13961271.1
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1.74.
Indenture.

Indentures means the Second Lien Notes Indenture and the Convertible Notes

1.75. Indenture Trustees means the Second Lien Notes Indenture Trustee and the
Convertible Notes Indenture Trustee.
1.76. Indenture Trustee Fee Claims means the claims of the Indenture Trustees for
compensation and reimbursement of fees, expenses and indemnity claims pursuant to the terms
of the Indentures and/or documents ancillary thereto, whether prior to or after the Petition Date
and whether prior to or after the Effective Date.
1. 77. Initial Distribution Date means the first Business Day that is 20 days after the
Effective Date, or such later date as may be reasonably selected by the Chief Officer or Board of
Managers of PTL or the Liquidation Trustee, as applicable, to make the initial Distributions
under the Plan to Holders of Allowed Claims.
1.78. Insurance Claim means any Claim arising from an incident or occurrence that is
covered under one or more of the Debtors' insurance policies, and is: (a) asserted or which can
be asserted against the Debtors and/or the Debtors' insurers; or (b) asserted or which can be
asserted against any current or former officer, director or employee of the Debtors, any insureds
or any additional insureds (to the extent the Claim against such officer, director or employee and
additional insured, as applicable, is covered under such insurance policies).
1.79. Intercompany Claim means, prior to the Petition Date, (a) any account reflecting
intercompany book entries by one Debtor with respect to any other Debtor, the non-Debtor
Affiliates or the Canadian Debtor; and (b) any Claim that is not reflected in such book entries
and is held by a Debtor against any other Debtor, any non-Debtor Affiliates or the Canadian
Debtor, but excluding the Subordinated Loans.
1.80. Intercompany Claims Settlement shall have the meaning set forth in Section
9.04(b) ofthis Plan.
1.81. Interim Distribution Date means any date, other than the Final Distribution Date,
after the Initial Distribution Date on which the Chief Officer or the Board of Managers of PTL,
or the Liquidation Trustee, as applicable, determines that an interim Distribution should be made
to Holders of Allowed Claims in light of, inter alia, resolutions of Disputed Claims and the
administrative costs of such a Distribution.
1.82. Knight A voidance Action means any A voidance Action arising as a result of or in
connection with the Knight Transaction.
1.83. Knight Transaction means that certain transaction, and all documents, agreements
and transactions related thereto, pursuant to which, among other things, on May 31, 2012 (i)
PFSI sold certain assets ofPFSI's futures clearing business, including but not limited to,
customer contracts, segregated customer account assets, assets relating to the foreign currency
exchange business, certain membership seats and licenses for clearing exchanges, and other
related assets to Knight Execution & Clearing Services LLC; and (ii) Knight Execution &
01:13961271.1
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Clearing Services LLC assumed, subject to specified exceptions, certain liabilities and
obligations under customer contracts in the futures clearing business.
1.84.

Lead Plaintiff shall have the meaning set forth in Article XVII of this Plan.

1.85.

Lien shall have the meaning set forth in section 101(37) of the Bankruptcy Code.

1.86. Liquidation Trust means the trust created pursuant to the Plan and Liquidation
Trust Agreement.
1.87. Liquidation Trust Agreement means the agreement governing, among other
things, the retention and duties of the Liquidation Trustee, as described in Article IX of the Plan,
which shall be in substantially the form and substance filed in the Plan Supplement.
1.88. Liquidation Trust Assets means collectively, the Class C Units and Class D Units,
issued by PTL to the Liquidation Trust on the Effective Date, together with all Distributions
from PTL received in connection with such Units and any other proceeds received by the
Liquidation Trust in connection with such Units.
1.89. Liquidation Trust Beneficiaries mean (i) with respect to the Creditor Sub-Trust,
the Holders of General Unsecured Claims of any Debtor other than PWI, and (ii) with respect to
the Equity Interest Sub-Trust, the Holders of Securities Law Claims and the Holders of Equity
Interests, in each case that are entitled to a Distribution under this Plan, solely to the extent that
such Claims or Equity Interests have not been Paid in Full.
1.90. Liquidation Trustee means the trustee appointed by the Debtors, in consultation
with Second Lien Noteholders Committee and the Convertible Noteholders Committee, to
administer the Liquidation Trust.
1.91.

Nexa means Nexa Technologies, Inc., an indirect subsidiary ofPWI.

1.92. Net Distributable Assets means the net proceeds received by PTL from the
disposition of any PTL Asset, that is available for Distribution to the Holders of Allowed Claims,
including Allowed Deficiency Claims, after the payment in full of Allowed Administrative
Expense Claims, Allowed Fee Claims, U.S. Trustee Fees, Allowed Priority Tax Claims, Allowed
Non-Tax Priority Claims, Allowed Other Secured Claims, Allowed Second Lien Note Secured
Claims, Allowed Second Lien Note Guarantee Secured Claims, and the Wind-Down Expenses of
PTL.
1.93. Non-Tax Priority Claim means any Claim, other than an Administrative Expense
Claim or a Priority Tax Claim, entitled to priority in right of payment under section 507(a) of the
Bankruptcy Code.
1.02.

Notes mean, collectively, the Convertible Notes and the Second Lien Notes.

1.94. Other Secured Claim against a Debtor means any Secured Claim other than a
Second Lien Note Secured Claim or Second Lien Note Guarantee Secured Claim.
01:13961271.1
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1.95. Paid in Full, Payment in Full, or Pay in Full means, with respect to an Allowed
Claim, payment in Cash or other consideration in an aggregate amount equal to the Allowed
amount thereof.
1.96. Person means an individual, a corporation, a partnership, a limited liability
company, an association, a trust, a governmental authority, a labor union or other entity or
organization.
1.97.

Petition Date means January 11, 2013.

1.98. PFSC means Penson Financial Services Canada, Inc., an indirect subsidiary of
PWI and a Canadian Debtor.
1.99.

PFSI means Penson Financial Services, Inc., an indirect subsidiary ofPWI.

1.100. PHI means Penson Holdings, Inc., an indirect subsidiary ofPWI.
1.101. Plan means this Chapter 11liquidation plan, including the Plan Supplement and
all exhibits, supplements, appendices, and schedules hereto, either in its present form or as the
same may be altered, amended, or modified from time to time and which shall be in form and
substance reasonably acceptable to the Required Consenting Second Lien Noteholders and the
Required Consenting Convertible Noteholders.
1.1 02. Plan Documents means those documents necessary to effectuate the Plan
following entry of the Confirmation Order, and to be contained in the Plan Supplement (which
shall be subject to revision and modification prior to the Effective Date), each of which shall be
in form and substance reasonably acceptable to the Debtors, the Required Consenting Second
Lien Noteholders, and the Required Consenting Convertible Noteholders.
1.103. Plan Supplement means the supplemental appendix to this Plan, to be filed on or
prior to the date that is five (5) days prior to the Voting Deadline, which will contain, as the case
may be and to the extent applicable under the Plan as of the Confirmation Date, draft forms or
signed copies, or the material terms, of the following: the PTL LLC Agreement, the Liquidation
Trust Agreement, and list of executory contracts and unexpired leases, if any, to be assumed by
the Debtors.
1.104. Plan Support Parties means each of the Consenting Second Lien Noteholders,
each of the Consenting Convertible Noteholders, and any other Person who has executed the
Restructuring Support Agreement with the Debtors.
1.105. PTL Assets means all rights, title and interest in the Debtors' assets (including
Nexa assets to the extent not sold during the Chapter 11 Cases) as of the day prior to the
Effective Date, including, without limitation, the Debtors' Cash, the Assigned Causes of Action,
and the transferred Third-Party Securities Laws Causes of Action; provided, however, that at the
discretion of the Debtors or the Chief Officer, the PTL Assets may include the stock of a
reorganized Debtor and specific assets of such Debtor shall remain in such reorganized Debtor.
The PTL Assets shall be transferred by the Debtors to PTL on the Effective Date, free and clear
of all liens, claims and encumbrances.
01:13961271.1
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1.106. PTL shall have the meaning set forth in Section 9.02(a) of this Plan.
1.107. PTL LLC Agreement shall have the meaning set forth in Section 9.02(a) of this
Plan.
1.1 08. PTL Reserve means the reserve established by PTL in a segregated account with
respect to any Claims that are Disputed, which shall solely be used to make Distributions once
such Claims become Allowed or Disallowed.
1.109. Prepetition Restructuring means the Apex Transaction, the Knight Transaction
and all agreements, documents and transactions related thereto.
1.11 0. Priority Tax Claim means any Claim of a governmental unit of the kind specified
in sections 502(i) and 507(a)(8) ofthe Bankruptcy Code.
1.111. Professional(s) means each Person retained by order of the Bankruptcy Court in
connection with the Chapter 11 Cases pursuant to sections 327, 328, 330, or 1103 of the
Bankruptcy Code, excluding any ordinary course professionals retained pursuant to an order of
the Bankruptcy Court.
1.112. Professional Fees means fees and expenses for legal, financial advisory,
accounting and other services and reimbursement of expenses related thereto that are awardable
and allowable under sections 328, 330(a), 331, 503(b) or 1103(a) of the Bankruptcy Code or
otherwise and that are rendered (a) prior to the Effective Date, or (b) thereafter in connection
with applications filed pursuant to section 330, 331, 503(b) or 1103(a) ofthe Bankruptcy Code.
To the extent that the Bankruptcy Court or any higher court denies by a Final Order any amount
of a Professional's fees or expenses, then those amounts shall no longer be Professional Fees.
1.113. Promissory Note means the promissory note, dated as of May 15, 2012, between
SAl, as the borrower, and PFSI, as the lender thereunder, in the principal amount of $5,500,000.
1.114. Promissory Note Claim means a claim arising from, or related to, the Promissory
Note.
1.115. Pro Rata means proportionate as determined on a Debtor by Debtor basis, so that,
for example, the ratio of (A)(x) the amount of all consideration distributed on account of an
Allowed Claim to (y) the amount of such Allowed Claim as against any Debtors is the same as
the ratio of (i) the amount of all consideration distributed on account of all Allowed Claims in
the Class in which such Claim is classified with respect to such Debtor to (ii) the amount of all
Allowed Claims in such Class with respect to such Debtor or (B) (x) the amount of all
consideration distributed from Net Distributable Assets of any Debtor on account of all Allowed
Claims in a Class of such Debtor to (y) the amount of such Allowed Claims in a Class of such
Debtor is the same as the ratio of (i) the amount of all consideration distributed from Net
Distributable Assets of such Debtor to all Classes of Allowed Claims against such Debtor which
are pari passu with respect to such Class with respect to such Debtor to (ii) the amount of all
Allowed Claims in each of such Classes with respect to such Debtor.
1.116. Putative Class shall have the meaning set forth in Article XVII of this Plan.
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1.117. Putative Class Action means the securities litigation entitled Friedman v. Penson
Worldwide, Inc., et al., Case No. 11-cv-2098-0, pending in the United States District Court for
the Northern District of Texas.
1.118. PWI means Penson Worldwide, Inc., which is the direct or indirect parent of each
of the other Debtors.
1.119. PWI Assets means assets of PWI transferred to PTL.
1.120. PWI Subordinated Loan means the five-year loan in the aggregate amount of$70
million made pursuant to that certain Subordinated Loan Agreement dated as of May 6, 2010
between PWI, as the lender, and PFSI, as the borrower.
1.121. PWI Subordinated Loan Claim means any Claim arising from, or related to, the
PWI Subordinated Loan, which Claim shall be deemed Allowed in the aggregate amount of $45
million.
1.122. Released Parties means, collectively: (a) the Debtors, the Company, and their
directors, officers, employees, agents, members, liquidators, monitors, advisors and professionals
(including any attorneys, financial advisors, investment bankers, and other professionals retained
by such Persons), each solely in its capacity as such, and only if such Persons occupied such
positions at any time on or after the Petition Date; (b) the Second Lien Noteholders Committee,
the Second Lien Notes Indenture Trustee and each of their respective advisors and professionals
(including any attorneys, financial advisors, investment bankers, and other professionals retained
by the Second Lien Noteholders Committee or the Second Lien Notes Indenture Trustee), each
solely in its capacity as such; (c) the Convertible Noteholders Committee, the Convertible Notes
Indenture Trustee, and each of their respective advisors and professionals (including any
attorneys, financial advisors, investment bankers, and other professionals retained by the
Convertible Noteholders Committee or the Convertible Notes Indenture Trustee), each solely in
its capacity as such; and (d) the Plan Support Parties (including, without limitation, each
Consenting Second Lien Noteholder and each Consenting Convertible Noteholder) and each of
their respective officers, partners, directors, employees, agents, members, shareholders, advisors
and professionals (including any attorneys, financial advisors, investment bankers, and other
professionals retained by such Persons), each solely in its capacity as such; and (e) the
Committee, each of the Committee's members, and each of their directors, officers, employees,
agents, members, advisors and professionals (including any attorneys, financial advisors,
investment bankers, and other professionals retained by the Committee or the Committee's
members), each solely in their capacities as such.
1.123. Required Consenting Convertible Noteholders means the Consenting Convertible
Noteholders holding greater than 50% of the aggregate amount of Convertible Note Claims held
by all of the Convertible Noteholders.
1.124. Required Consenting Second Lien Noteholders means the Consenting Second
Lien Noteholders holding greater than 50% of the aggregate amount of Second Lien Note Claims
held by all of the Second Lien Noteholders.
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1.125. Restructuring Support Agreement means the agreement, including all exhibits and
supplements annexed thereto, dated as of January 10, 2013 (as it may be amended, supplemented
or otherwise modified from time to time, in accordance with the terms thereof, both as to
substance and parties thereto) by and between the Debtors and the Plan Support Parties, a copy
ofwhich is attached to the Disclosure Statement.
1.126. Restructuring Support Agreement Professional Fees means the reasonable and
documented fees and expenses due and owing to (i) Fried, Frank, Harris, Shriver & Jacobson
LLP, counsel to the Second Lien Noteholders Committee and one (1) local counsel for the
Second Lien Noteholders Committee, and (ii) Sidley Austin LLP, counsel to the Convertible
Noteholders Committee and one (1) local counsel for the Convertible Noteholders Committee, in
each case, in accordance with their existing engagement or fee letters.
1.127. SAl Subordinated Loan means collectively, the loans made through certain
assignment agreements between SAl, as the lender, and PFSI, as the borrower, under that certain
Subordinated Loan Agreement, dated as of June 29,2011, in the principal amount of$5 million
and that certain Subordinated Loan Agreement, dated as of June 30, 2011, in the principal
amount of $10 million, which matured on June 29 and June 30, 2012, respectively. As of the
Petition Date, the principal amount outstanding under the SAl Subordinated Loan is $13.5
million plus accrued interest.
1.128. SAl Subordinated Loan Claim means any Claim arising from, or related to, the
SAl Subordinated Loan, which Claim shall be deemed Allowed in the aggregate amount of$12
million.
1.129. Schedules means the schedules of assets and liabilities, the lists of Holders of
Equity Interests, and the statements of financial affairs filed by the Debtors pursuant to section
521 of the Bankruptcy Code and Bankruptcy Rule 1007, and all amendments and modifications
thereto filed with the Bankruptcy Court through and including the Confirmation Date.
1.130. Second Lien Notes means those certain notes issued pursuant to the Second Lien
Notes Indenture.
1.131. Second Lien Note Claim means any Claim arising from, or related to, the Second
Lien Notes, other than a Securities Law Claim, which Claims shall be deemed Allowed in the
aggregate principal amount of$216,940,625.00 through the Petition Date; provided, however,
that the Holders of Second Lien Note Claims shall also be entitled to receive post-petition
interest on account of the Second Lien Note Secured Claims to the extent permitted under
section 506(b) of the Bankruptcy Code.
1.132. Second Lien Note Collateral means (i) with respect to PWI, 100% of the Equity
Interests in SAl, (ii) with respect to SAl, 100% of the Equity Interests in PFSI, GHPl, Inc., and
PHI, and (iii) with respect to PHI, 65% of the Equity Interests in PFSC.
1.133. Second Lien Note Deficiency Claim means with respect to each applicable
Debtor, the Unsecured Claims or Deficiency Claims of Second Lien Noteholders arising from, or
related to the Second Lien Notes.
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1.134. Second Lien Note Guarantee Claim means the Second Lien Note Claim against
each applicable Guarantor Debtor arising from, or related to, SAl's and PHI's guarantee of
PWI's obligations under the Second Lien Notes Indenture.
1.135. Second Lien Note Guarantee Deficiency Claim means with respect to each
applicable Guarantor Debtor, the Unsecured Claims or Deficiency Claims of Second Lien
Noteholders arising from, or related to SAl's and PHI's guarantee ofPWI obligations under the
Second Lien Notes Indenture.
1.136. Second Lien Note Guarantee Secured Claim means with respect to each
applicable Guarantor Debtor, the Second Lien Note Secured Claim against Guarantor Debtors
arising from, or related to, SAl's and PHI's guarantee ofPWI's obligations under the Second
Lien Notes Indenture.
1.137. Second Lien Note Secured Claim means that portion of the Second Lien Note
Claim against a Debtor that is secured by the Second Lien Note Collateral granted by such
Debtor, to the extent of the value thereof.
1.138. Second Lien Noteholders Committee means the informal committee of certain
Holders of Second Lien Notes who are parties to the Restructuring Support Agreement.
1.139. Second Lien Notes Indenture means that certain indenture dated May 6, 2010, as
may have been amended, supplemented or modified from time to time, pursuant to which PWI
issued 12.5% Senior Second Lien Secured Notes due 2017 in the aggregate principal amount of
$200 million, and all documents ancillary thereto.
1.140. Second Lien Notes Indenture Trustee means U.S. Bank National Association, as
trustee and collateral agent under the Second Lien Notes Indenture.
1.141. Second Lien Notes Indenture Trustee Fee Claim means the claim of the Second
Lien Notes Indenture Trustee for compensation and reimbursement of fees, expenses, and
indemnity claims pursuant to the terms of the Second Lien Notes Indenture and/or documents
ancillary thereto, whether prior to or after the Petition Date and whether prior to or after the
Effective Date.
1.142. Second Lien Pledge Agreement means that certain pledge agreement dated as of
May 6, 2010 by and among PWI and certain subsidiaries thereof and U.S. Bank National
Association, as collateral agent, as it may have been amended, supplemented or modified from
time to time.
1.143. Secured Claim means any Claim that is: (a) secured by a valid, perfected and
enforceable lien on property in which the Estates have an interest and that is not subject to
avoidance under applicable bankruptcy or non-bankruptcy law, to the extent of the value of the
Claim Holder's interest in the Estate, interest in such property as of the Confirmation Date; or (b)
subject to setoff under section 553 of the Bankruptcy Code, or to the extent of the amount subject
to setoff, each as determined pursuant to sections 506(a) and llll(b) of the Bankruptcy Code.
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1.144. Securities Law Claim means any Claim against a Debtor, whether or not the
subject of an existing lawsuit (a) arising from rescission of a purchase or sale of any shares, notes
or any other securities of any Debtor or an affiliate of any Debtor, (b) for damages arising from
the purchase or sale of any such security, (c) for violations ofthe securities laws,
misrepresentations, or any similar Claims against a Debtor, including, to the extent related to the
foregoing or otherwise subject to subordination under section 51 O(b) of the Bankruptcy Code,
any attorneys' fees, other charges, or costs incurred on account ofthe foregoing Claims against a
Debtor, or (d) except as otherwise provided for in this Plan, for reimbursement, contribution, or
indemnification allowed under section 502 of the Bankruptcy Code on account of any such
Claim against a Debtor, including, without limitation (i) any prepetition indemnification,
reimbursement or contribution obligations of the Debtors, pursuant to the Debtors' corporate
charters, by-laws, agreements entered into any time prior to the Petition Date, or otherwise, and
relating to Claims against a Debtor otherwise included in the foregoing clauses (a) through (c),
and (ii) Claims against a Debtor based upon allegations that the Debtors made false and
misleading statements or engaged in other deceptive acts in connection with the sale of equity
securities, or otherwise subject to section 51 O(b) of the Bankruptcy Code.
1.145. Settlement shall have the meaning set forth in Section 9.04(a) of this Plan.
1.146. Subordinated Loan Claims means collectively, the PWI Subordinated Loan Claim
and the SAl Subordinated Loan Claim.
1.147. SunGard Settlement Agreement means that certain settlement agreement by and
among the Debtors and SunGard Financial Systems LLC, which, among other things, fully and
finally allows for all purposes, the Amended SunGard Claim.
1.148. Third-Party Cause of Action means any actions, causes of action, or suits, owned
by any Holder of a Claim, whether assertable directly, indirectly, or in any representative or
other capacity, occurring prior to the Effective Date, arising in law, equity, or otherwise, other
than against the Debtor or released under Section 14.06(b) against a Released Party, (a) for
damages arising from the purchase or sale of any security ofthe Debtor or the Debtor's affiliates
or (b) for violations of the securities laws, misrepresentations, or any similar actions or liabilities
arising from the purchase or sale of any such security.
1.149. Third-Party Cause of Action Transferor shall have the meaning set forth in
Section 9.02(k) of this Plan.
1.150. Units shall have the meaning set forth in Section 9.02(a) of this Plan.
1.151. Unsecured Claim means a Claim that is not an Other Secured Claim,
Administrative Claim, Priority Tax Claim, Non-Tax Priority Claim, Second Lien Note Secured
Claim, or Second Lien Note Guarantee Secured Claim, provided that Unsecured Claims shall
include, without limitation, any Deficiency Claims.
1.152. U.S. Trustee Fees means fees arising under 28 U.S.C. § 1930(a)(6) or accrued
interest thereon arising under 31 U.S.C. § 3717.
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1.153. Voting Deadline means the date specified in the Disclosure Statement, the
Disclosure Statement Order, the ballots, or related solicitation documents approved by the
Bankruptcy Court as the last date, as such date has been, and may be further, extended for
Holders of impaired Claims entitled to vote to submit their ballots with respect to this Plan.
1.154. Wind-Down Expenses means: (a) any costs and expenses of winding down the
Estates and/or the Debtors after the Effective Date and until the entry of a final decree closing
the Chapter 11 Cases, including, without limitation, any compensation paid to the Chief Officer,
professionals and consultants retained by the Chief Officer, and payment of statutory fees and
taxes required to be paid in connection with dissolving each of the former Debtors; (b) any costs
and expenses of PTL and the Liquidation Trust, including, without limitation, any compensation
paid to the Chief Officer and the Liquidation Trustee, professionals and consultants retained by
PTL and the Liquidation Trust, and any fees and expenses associated with maintaining the PTL
Assets and the Liquidation Trust Assets, making Distributions in accordance with this Plan, and
otherwise administering PTL and the Liquidation Trust; (c) the reasonable fees and expenses
(including reasonable attorneys' fees and costs) that are incurred by PTL; and (d) fees and
expenses of professional Persons incurred by PTL in connection with the implementation and
consummation of this Plan, and incurred by PTL and any official committee of creditors in
preparing, prosecuting or objecting to final fee applications, as provided in Section 17.07 of the
Plan.
B.
Interpretation; Application of Definitions and Rules of Construction. Wherever
from the context it appears appropriate, each term stated in either the singular or the plural shall
include both the singular and the plural and pronouns stated in the masculine, feminine, or neuter
gender shall include the masculine, feminine, and neuter. Unless otherwise specified, all section,
article, schedule, or exhibit references in the Plan are to the respective Section in, Article of,
Schedule to, or Exhibit to, the Plan. The words "herein," "hereof," "hereto," "hereunder," and
other words of similar import refer to the Plan as a whole and not to any particular section,
subsection, or clause contained in the Plan. Except for the rule contained in section 102(5) of the
Bankruptcy Code, which shall not apply, the rules of construction contained in section 102 of the
Bankruptcy Code shall apply to the construction of the Plan. A term used herein that is not
defined herein, but that is used in the Bankruptcy Code, shall have the meaning ascribed to that
term in the Bankruptcy Code. The headings in the Plan are for convenience of reference only
and shall not limit or otherwise affect the provisions of the Plan. To the extent there is any
inconsistency between any of the provisions of this Plan and any of the provisions contained in
the Plan Documents to be entered into as of the Effective Date, the Plan Documents shall control.

C.
Appendices and Plan Documents. All Plan Documents and appendices to the
Plan are incorporated into this Plan by reference and are a part of this Plan as if set forth in full
herein. The documents contained in the exhibits and the Plan Supplement shall be approved by
the Bankruptcy Court pursuant to the Confirmation Order. Holders of Claims and Equity
Interests may inspect a copy of the Plan Documents, once filed, in the Office of the Clerk of the
Bankruptcy Court during normal business hours, or at http://www.kccllc.net/penson, or obtain a
copy of the Plan Documents by sending a written request to the following address: Kurtzman
Carson Consultants, 2335 Alaska Avenue, El Segundo, CA 90245.
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ARTICLE II
TREATMENT OF ADMINISTRATIVE
EXPENSE CLAIMS AND PRIORITY TAX CLAIMS
2.0 1. Administrative Expense Claims. Except to the extent that any entity entitled to
payment of any Allowed Administrative Expense Claim agrees to a different treatment, each
Holder of an Allowed Administrative Expense Claim shall receive Cash in an amount equal to
such Allowed Administrative Expense Ciaim on, or as soon thereafter as is reasonably
practicable, the later of the Effective Date and the date such Administrative Expense Claim
becomes an Allowed Administrative Expense Claim.
2.02. Time for Filing Administrative Expense Claims. The Holder of an Administrative
Expense Claim accruing on or after January 11, 2013, other than: (a) a Fee Claim; (b) an
Administrative Expense Claim that has been Allowed on or before the Effective Date; and (c) a
claim for U.S. Trustee Fees, must submit to the Claims and Voting Agent and serve on PTL and
its counsel and the Liquidation Trustee and counsel to the Liquidation Trust, a request for such
Administrative Expense Claim so as to be received by 5:00p.m. (prevailing Eastern Time) on
the date that is forty (40) days after service of notice of occurrence of the Effective Date. Such
request must include at a minimum: (i) the name of the Debtor(s) that are purported to be liable
for the Administrative Expense Claim; (ii) the name of the Holder of the Administrative Expense
Claim; (iii) the amount of the Administrative Expense Claim; (iv) the basis of the Administrative
Expense Claim; and (v) supporting documentation for the Administrative Expense Claim. For
the avoidance of doubt, this Section 2.02 of the Plan shall not be applicable to any claims arising
under section 503(b)(9) of the Bankruptcy Code, or Indenture Trustee Fee Claims or any
Restructuring Support Agreement Professional Fees, which Fee Claims shall be paid pursuant to
Sections 10.07 and 17.02 ofthe Plan, respectively. FAILURE TO FILE AND SERVE SUCH
NOTICE OR REQUEST TIMELY AND PROPERLY SHALL RESULT IN THE
ADMINISTRATIVE EXPENSE CLAIM BEING FOREVER BARRED AND
EXTINGUISHED.
2.03.

Professional Compensation and Reimbursement Claims.

All requests for allowance of Fee Claims on a final basis must be filed with the
Bankruptcy Court and served on PTL and its counsel, and the U.S. Trustee, no later than fortyfive (45) days after the Effective Date. After notice and a hearing in accordance with the
procedures established by the Bankruptcy Code and prior orders of the Bankruptcy Court in the
Chapter 11 Cases, the allowed amounts of such Fee Claims shall be determined by the
Bankruptcy Court. For the avoidance of doubt, this Section 2.03 of the Plan shall not be
applicable to any Indenture Trustee Fee Claim or any Restructuring Support Agreement
Professional Fees, which Fee Claims shall be paid pursuant to Sections 10.07 and 17.02 of the
Plan, respectively. FAILURE TO FILE AND SERVE FINAL FEE APPLICATIONS TIMELY
AND PROPERLY SHALL RESULT IN THE UNDERLYING FEE CLAIMS BEING
FOREVER BARRED AND EXTINGUISHED.
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Objections to Fee Claims, if any, must be filed and served pursuant to the
procedures set forth in the Confirmation Order no later than sixty (60) days after the Effective
Date or such other date as may be established by the Bankruptcy Court.
Upon final allowance by the Bankruptcy Court of any Fee Claim, PTL shall pay
from the PTL Assets the amount of all Allowed but unpaid Professional Fees promptly and
directly to the applicable Professional.
2.04. Priority Tax Claims. Except to the extent that a Holder of an Allowed Priority
Tax Claim has been paid by the Debtors prior to the Effective Date or agrees to a different
treatment, each Holder of an Allowed Priority Tax Claim shall receive, at the sole option ofPTL,
either (a) on, or as soon thereafter as is reasonably practicable, the later of the Effective Date and
the first Business Day after the date that is thirty (30) calendar days after the date a Priority Tax
Claim becomes an Allowed Claim, Cash in an amount equal to such Allowed Claim, or (b)
deferred Cash payments following the Effective Date, payable semi-annually over a period
ending not later than five (5) years after the Petition Date, in an aggregate amount equal to the
Allowed amount (plus post-petition interest due thereon, to the extent legally entitled thereto) of
such Priority Tax Claim. Applicable post-petition interest, as determined under applicable nonbankruptcy law, shall accrue on the Allowed Administrative Expense Claim of Internal Revenue
Service and the Allowed Priority Tax Claim of Internal Revenue Service and the Texas
Comptroller of Public Accounts.
ARTICLE III
CLASSIFICATION OF CLAIMS AND EQUITY INTERESTS
All Claims and Equity Interests, other than Administrative Expense Claims, Fee Claims,
and Priority Tax Claims, are classified in the Classes set forth below for all purposes, including
voting, confirmation, and distributions pursuant to the Plan, as follows:
Identification of Classes Against PWI (Debtor 1)
Class 3

Designation

Impairment

Entitled to Vote

Class lA

Non-Tax Priority
Claims

Unimpaired

No (conclusively
presumed to accept)

Class 2A

Other Secured Claims

Unimpaired

No (conclusively
presumed to accept)

Class 3A

General Unsecured
Claims

Impaired

Yes

Class 4A

Second Lien Note
Claims

Impaired

Yes

Class SA

Convertible Note

Impaired

Yes

3

The following chart assigns letter "A" to each Class of Claims and Interests against PWI for purposes of
identifying each separate Class of Claims and Interests against PWI.
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Claims
Class 6A

Intercompany Claims

Impaired

No (deemed to reject)

Class 7A

Securities Law Claims

Impaired

No (deemed to reject)

Class 8A

Equity Interests

Impaired

No (deemed to reject)

Identification of Classes Against PFSI (Debtor 2)
Class4

Impairment

Designation

Entitled to Vote

Class lB

Non-Tax Priority
Claims

Unimpaired

No (conclusively
presumed to accept)

Class 2B

Other Secured Claims

Unimpaired

No (conclusively
presumed to accept)

Class 3B

General Unsecured
Claims

Impaired

Yes

Class 4B

Subordinated Loan
Claims

Impaired

Yes

Class 5B

Intercompany Claims

Impaired

No (deemed to reject)

Class 6B

Equity Interests

Impaired

No (deemed to reject)

Identification of Classes Against Guarantor Debtors SAl and PHI (Debtors 3 and 4)
Class'

Designation

Impairment

Entitled to Vote

Class lC

Non-Tax Priority
Claims

Unimpaired

No (conclusively
presumed to accept)

Class 2C

Other Secured Claims

Unimpaired

No (conclusively
presumed to accept)

Class 3C

General Unsecured
Claims

Impaired

Yes

Class 4C

Second Lien Note
Guarantee Claims

Impaired

Yes

Class 5C

Intercompany Claims

Impaired

No (deemed to reject)

Class 6C

Equity Interests

Impaired

No (deemed to reject)

4

The following c'hart assigns letter "B" to each Class of Claims and Interests against PFSI for purposes of
identifying each separate Class of Claims and Interests against PFSI.
5
The following chart assigns letter "C" to each Class of Claims and Interests against Guarantor Debtors SAl and
PHI for purposes of identifying each separate Class of Claims and Interests against SAl and PHI.
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Identification of Classes Against Nexa (Debtor 5)
Class()

Impairment

Designation

Entitled to Vote

Class lD

Non-Tax Priority
Claims

Unimpaired

No (conclusively
presumed to accept)

Class 2D

Other Secured Claims

Unimpaired

No (conclusively
presumed to accept)

Class 3D

General Unsecured
Claims

Impaired

Yes

Class 4D

Intercompany Claims

Impaired

No (deemed to reject)

Class 5D

Equity Interests

Impaired

No (deemed to reject)

Identification of Classes Against Remaining Filed Subsidiary Debtors (Debtors 6
through 9)
Class'

Designation

Impairment

Entitled to Vote

Class IE

Non-Tax Priority
Claims

Unimpaired

No (conclusively
presumed to accept)

Class 2E

Other Secured Claims

Unimpaired

No (conclusively
presumed to accept)

Class 3E

General Unsecured
Claims

Impaired

Yes

Class 4E

Intercompany Claims

Impaired

No (deemed to reject)

Class 5E

Equity Interests

Impaired

No (deemed to reject)

The Claims and Equity Interests against the Debtors shall be classified as specified above
(other than Administrative Claims, Fee Claims and Priority Tax Claims). Consistent with§ 1122
of the Bankruptcy Code, a Claim or Equity Interest is classified by the Plan in a particular Class

6

The following chart assigns letter "D" to each Class of Claims and Interests against Nexa for purposes of
identifying each separate Class of Claims and Interests against Nexa.
7
The following chart assigns letter "E" to each Class of Claims and Interests against the remaining Filed Subsidiary
Debtors for purposes of identifying each separate Class of Claims and Interests against the remaining Filed
Subsidiary Debtors. The remaining Filed Subsidiary Debtors are Penson Execution Services, Inc., Penson Financial
Futures, Inc., GHP2, LLC, and Penson Futures.
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only to the extent the Claim or Equity Interest is within the description of the Class, and a Claim
or Equity Interest is classified in a different Class to the extent it is within the description of that
different Class. This Plan does not effect a substantive consolidation of the Debtors.

The treatment in this Plan is in full and complete satisfaction of the legal, contractual, and
equitable rights that each entity holding an Allowed Claim or an Allowed Equity Interest may
have in or against PTL or the PTL Assets or the Liquidation Trust or the Liquidation Trust
Assets, as applicable, contributed by the applicable Debtor. This treatment supersedes and
replaces any agreements or rights those entities have in or against the applicable Debtor or its
property. To the extent that asset recoveries exceed expectations in an amount that would permit
a Distribution to a Class of Claims or Equity Interests that is not entitled to retain anything under
the Plan prior to the Class D Expiration Date, the Liquidation Trustee shall give effect to the
priority scheme under the Bankruptcy Code and file a motion on notice to interested Holders of
Claims or Equity Interests to effectuate such Distributions. All Distributions under the Plan will
be tendered to the Person holding the Allowed Claim or Allowed Equity Interest in accordance
with the terms ofthis Plan. EXCEPT AS SPECIFICALLY SET FORTH IN THIS PLAN, NO
DISTRIDUTIONS WILL BE MADE AND NO RIGHTS WILL BE RETAINED ON
ACCOUNT OF (I) ANY CLAIM THAT IS NOT AN ALLOWED CLAIM; (II) SECURITIES
LAW CLAIMS; AND (III) EQUITY INTERESTS, EXCEPT AS SET FORTH IN THIS PLAN.

ALLOWED CLAIMS AGAINST ANY ONE DEBTOR WILL BE SATIS FlED
SOLELY FROM THE ASSETS OF SUCH DEBTOR AND THAT DEBTOR'S ESTATE AND
PAID BY SUCH DEBTOR AND ITS ESTATE, PTL OR THE LIQUIDATION TRUST, AS
APPLICABLE. NOTHING IN THE PLAN OR THE DISCLOSURE STATEMENT SHALL
CONSTITUTE OR BE DEEMED TO CONSTITUTE AN ADMISSION THAT ANY ONE OF
01:13961271.1
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THE DEBTORS IS SUBJECT TO OR LIABLE FOR ANY CLAIM AGAINST ANY OTHER
DEBTOR. A CLAIM AGAINST MULTIPLE DEBTORS CO-LIABLE ON SUCH CLAIM,
TO THE EXTENT ALLOWED IN EACH DEBTOR'S CASE, WILL BE TREATED AS A
SEPARATE CLAIM AGAINST EACH DEBTOR'S ESTATE FOR ALL PURPOSES
(INCLUDING, BUT NOT LIMITED TO, VOTING AND DISTRIBUTION). NO HOLDER OF
A CLAIM AGAINST MULTIPLE DEBTORS CO-LIABLE ON SUCH CLAIM SHALL
RECEIVE MORE THAN 100% OF THE ALLOWED AMOUNT OF SUCH CLAIM, EXCEPT
AS OTHERWISE PROVIDED IN THIS PLAN.

ARTICLE IV
CLASSIFICATION AND TREATMENT OF CLAIMS AGAINST AND EQUITY
INTERESTS IN PWI (DEBTOR 1)
4.01.

CLASS lA- NON-TAX PRIORITY CLAIMS.

(a) Impairment and Voting. Class lA is unimpaired by the Plan. Each
Holder of an Allowed Non-Tax Priority Claim is not entitled to vote to accept or reject the Plan
because it is unimpaired and conclusively deemed to have accepted the Plan, pursuant to
section 1126(f) of the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Non-Tax
Priority Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release and compromise of each Allowed Non-Tax
Priority Claim, each Holder of an Allowed Non-Tax Priority Claim shall receive Cash in an
amount equal to such Allowed Non-Tax Priority Claim on the later of the Effective Date and
the date such Claim becomes an Allowed Non-Tax Priority Claim, or as soon as reasonably
practicable thereafter.
4.02.

CLASS 2A - OTHER SECURED CLAIMS.

(a) Impairment and Voting. Class 2A is unimpaired by the Plan. Each
Holder of an Other Secured Claim is not entitled to vote to accept or reject the Plan because it
is unimpaired and conclusively deemed to have accepted the Plan, pursuant to section 1126(f)
of the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Other
Secured Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release, and compromise of each Allowed Other
Secured Claim, each Holder of an Allowed Other Secured Claim shall, at the option of the
01:13961271.1
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Debtors (and after the Effective Date, at the option ofPTL), receive (i) Cash in an amount
equal to such Allowed Other Secured Claim; (ii) the collateral securing any such Allowed
Other Secured Claim; or (iii) other treatment rendering such Claim unimpaired in accordance
with section 1124 of the Bankruptcy Code, in each case on the later of the Effective Date and
the date such Claim becomes an Allowed Other Secured Claim, or as soon as reasonably
practicable thereafter.
4.03.

CLASS 3A- GENERAL UNSECURED CLAIMS.

(a) Impairment and Voting. Class 3A is impaired by the Plan. Each Holder
of a General Unsecured Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. Subject to the terms of this Plan and the PTL LLC Agreement,
each Holder of an Allowed General Unsecured Claim shall receive its Pro Rata share of the
Class B Units, in full and final satisfaction, settlement, release, and compromise of and in
exchange for its Allowed General Unsecured Claim against the PWI Estate, payable from the
Net Distributable Assets of the PWI Estate. Distributions under Section 4.03(b), 4.04(b)(ii) and
4.05(b) shall be shared Pro Rata among the Holders of Allowed General Unsecured Claims,
Allowed Second Lien Note Deficiency Claims, and Allowed Convertible Note Claims.
4.04.

CLASS 4A- SECOND LIEN NOTE CLAIMS.

(a) Impairment and Voting. Class 4A is impaired by the Plan. Each Holder
of a Second Lien Note Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. On or as soon as practicable after the applicable Distribution
Date, subject to the terms of this Plan and the PTL LLC Agreement, each Holder of an Allowed
Second Lien Note Claim against PWI shall receive its Pro Rata share of Class A Units, in full
and final satisfaction, settlement, release and compromise of and in exchange for, (i) its Allowed
Second Lien Note Secured Claim against the PWI Estate, to the extent of the value of the
security granted by PWI, and (ii) its Allowed Second Lien Note Deficiency Claim, payable from
the Net Distributable Assets of the PWI Estate. Distributions under Section 4.03(b), 4.04(b)(ii)
and 4.05(b) shall be shared Pro Rata among the Holders of Allowed General Unsecured Claims,
Allowed Second Lien Note Deficiency Claims, and Allowed Convertible Note Claims.
4.05.

CLASS 5A- CONVERTIBLE NOTE CLAIMS.

(a) Impairment and Voting. Class 5A is impaired by the Plan. Each Holder
of a Convertible Note Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. On or as soon as practicable after the applicable Distribution
Date, subject to the terms of this Plan and the PTL LLC Agreement, each Holder of an Allowed
Convertible Note Claim against PWI shall receive its Pro Rata share of Class B Units, in full and
final satisfaction, settlement, release and compromise of and in exchange for its Allowed
Convertible Note Claim against the PWI Estate, payable from the Net Distributable Assets of the
PWI Estate. Distributions under Section 4.03(b), 4.04(b)(ii) and 4.05(b) shall be shared Pro Rata
among the Holders of Allowed General Unsecured Claims, Allowed Second Lien Note
Deficiency Claims, and Allowed Convertible Note Claims.
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4.06.

CLASS 6A- INTERCOMPANY CLAIMS.

(a) Impairment and Voting. Class 6A is impaired by the Plan. Each Holder
of an Allowed Intercompany Claim is deemed to have rejected the Plan and is not entitled to
vote to accept or reject the Plan, pursuant to section 1126(g) of the Bankruptcy Code.
(b) Treatment. On the Effective Date, all net Intercompany Claims (taking
into account any setoffs of Intercompany Claims) held by the Debtors between and among the
Debtors, or between and among the Debtors and one or more of the non-Debtor Affiliates or
the Canadian Debtor, shall be Allowed in the amount of $0.
4.07.

CLASS 7A- SECURITIES LAW CLAIMS.

(a) Impairment and Voting. Class 7A is impaired by the Plan. Each Holder
of a Securities Law Claim is deemed to have rejected the Plan and is not entitled to vote to
accept or reject the Plan.
(b) Distributions. Each holder of an Allowed Securities Law Claim as of the
Distribution Record Date shall not receive any distributions on account of such Allowed
Securities Law Claims, provided, however, that, to the extent that asset recoveries exceed
expectations in an amount that would permit a Distribution to a Class of Securities Law Claims,
then after the payment in full of all Allowed Claims of the Holders of the Class A Units and the
Class B Units (plus, where applicable, post-petition interest due thereon until payment in full),
PTL will distribute amounts then available to the Liquidation Trust as the Holder of the Class D
Units for the benefit of the Holders of Securities Law Claims against the PWI Estate, payable
from the Net Distributable Assets of the PWI Estate. Notwithstanding the foregoing proviso, if
distributions on account of the Class D Units do not commence prior to the Class D Expiration
Date, the Class D Units shall be cancelled and the Net Distributable Assets of the PWI Estate
shall continue to be distributed to the Holders of Class A Units and Class B Units in proportion
to the Allowed Unsecured Claims of such Holders after payment of any applicable secured
claims. Distributions to holders of Securities Law Claims on account of such Holders' Class D
Units shall be in accordance with the priorities of the Bankruptcy Code.
4.08.

CLASS 8A - EQUITY INTERESTS.

(a) Impairment and Voting. Class 8A is impaired by the Plan. Each Holder
of an Equity Interest is deemed to have rejected the Plan and is not entitled to vote to accept or
reject the Plan.
(b) Distributions. The holders of Equity Interests shall not receive any
distributions on account of such interests, provided, however, that, to the extent that asset
recoveries exceed expectations in an amount that would permit a Distribution to a Class of
Equity Interests, then after the payment in full of all Allowed Claims of the Holders of the
Class A Units and the Class B Units (plus, where applicable, post-petition interest due thereon
until payment in full, PTL will distribute amounts then available to the Liquidation Trust as the
holder of the Class D Units for the benefit of the Holders of Equity Interests against the PWI
Estate, payable from the Net Distributable Assets of the PWI Estate. Notwithstanding the
foregoing proviso, if distributions on account of the Class D Units do not commence prior to
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the Class D Expiration Date, the Class D Units shall be cancelled and the Net Distributable
Assets of the PWI Estate shall continue to be distributed to the Holders of Class A Units and
Class B Units in proportion to the Allowed Unsecured Claims of such holders after payment of
any applicable secured claims. On the Effective Date, all Equity Interests in PWI shall be
deemed cancelled. Distributions to Holders ofEquity Interests on account of such Holders'
Class D Units shall be in accordance with the priorities of the Bankruptcy Code.

ARTICLE V
CLASSIFICATION AND TREATMENT OF CLAIMS AGAINST AND EQUITY
INTERESTS IN PFSI (DEBTOR 2)
5.01.

CLASS 1B- NON-TAX PRIORITY CLAIMS.

(a) Impairment and Voting. Class lB is unimpaired by the Plan. Each Holder
of an Allowed Non-Tax Priority Claim is not entitled to vote to accept or reject the Plan
because it is unimpaired and conclusively deemed to have accepted the Plan, pursuant to
section 1126(f) of the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Non-Tax
Priority Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release and compromise of each Non-Tax Priority
Claim, each Holder of an Allowed Non-Tax Priority Claim shall receive Cash in an amount
equal to such Allowed Non-Tax Priority Claim on the later of the Effective Date and the date
such Claim becomes an Allowed Non-Tax Priority Claim, or as soon as reasonably practicable
thereafter.
5.02.

CLASS 2B -OTHER SECURED CLAIMS.

(a) Impairment and Voting. Class 2B is unimpaired by the Plan. Each Holder
of an Other Secured Claim is not entitled to vote to accept or reject the Plan because it is
unimpaired and conclusively deemed to have accepted the Plan, pursuant to section 1126(f) of
the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Other
Secured Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release, and compromise of each Allowed Other
Secured Claim, each Holder of an Allowed Other Secured Claim shall, at the option of the
Debtors (and after the Effective Date, at the option ofPTL), receive (i) Cash in an amount
equal to such Allowed Other Secured Claim; (ii) the collateral securing any such Allowed
Other Secured Claim; or (iii) other treatment rendering such Claim unimpaired in accordance
with section 1124 of the Bankruptcy Code, in each case on the later of the Effective Date or the
date such Claim becomes an Allowed Other Secured Claim, or as soon as reasonably
practicable thereafter.
5.03.

CLASS 3B- GENERAL UNSECURED CLAIMS.
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(a) Impairment and Voting. Class 3B is impaired by the Plan. Each Holder
of a General Unsecured Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. Subject to the terms of this Plan, the PTL LLC Agreement and
the Liquidation Trust Agreement, each Holder of an Allowed General Unsecured Claim shall
receive its Pro Rata share of the beneficial interest in the Creditor Sub-Trust, plus, to the extent
solvent (excluding the Subordinated Note Claims and Intercompany Claims), post-Effective
Date interest on the amounts outstanding on such Allowed General Unsecured Claims as of six
months after the Effective Date at a rate equal to 5% per annum, such interest to begin accruing
six months after the Effective Date, in full and final satisfaction, settlement, release, and
compromise of, and in exchange for, its Allowed General Unsecured Claim against the PFSI
Estate. Distributions shall be payable from the Net Distributable Assets of the PFSI Estate.
5.04.

CLASS 4B- SUBORDINATED LOAN CLAIMS.

(a) Impairment and Voting. Class 4B is impaired by the Plan. Each Holder
of an Allowed Subordinated Loan Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. Subject to the terms of this Plan and the PTL LLC Agreement,
and in exchange for full and final satisfaction, settlement, release, and compromise of each
Allowed Subordinated Loan Claim, each Holder of an Allowed Subordinated Loan Claim shall
receive, after payment in full of all Allowed General Unsecured Claims against the PFSI Estate
(including post-Effective Date interest), its Pro Rata share of the Net Distributable Assets of the
PFSI Estate. Such Distributions will constitute property of the PWI Estate and the SAl Estate,
as applicable, and will be distributed in accordance with Article IV and Article VI of this Plan,
respectively, and the PTL LLC Agreement.
5.05.

CLASS 5B- INTERCOMPANY CLAIMS.

(a) Impairment and Voting. Class 5B is impaired by the Plan. Each Holder
of an Allowed Intercompany Claim is deemed to have rejected the Plan and is not entitled to
vote to accept or reject the Plan, pursuant to section 1126(g) of the Bankruptcy Code.
(b) Treatment. On the Effective Date, all net Intercompany Claims (taking
into account any setoffs oflntercompany Claims) held by the Debtors between and among the
Debtors, or between and among the Debtors and one or more of the non-Debtor Affiliates or
the Canadian Debtor, shall be Allowed in the amount of $0.
5.06.

CLASS 6B- EQUITY INTERESTS.

(a) Impairment and Voting. Class 6B is impaired by the Plan. Each Holder
of an Equity Interest is deemed to have rejected the Plan and is not entitled to vote to accept or
reject the Plan.
(b) Distributions. The Holders ofEquity Interests shall not receive any
distributions on account of such interests, provided, however, that, to the extent that, after
payment in full of all Allowed General Unsecured Claims and Allowed Subordinated Loan
Claims against the PFSI Estate, asset recoveries exceed expectations in an amount that would
OJ: 13961271.1
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permit a Distribution to a Class of Equity Interests in PFSI, such Distributions will be paid to
the SAl Estate (on account of its Equity Interests in PFSI), and will otherwise constitute
property of the SAl Estate, and will be distributed in accordance with Article VI of this Plan.
ARTICLE VI
CLASSIFICATION AND TREATMENT OF CLAIMS AGAINST AND EQUITY
INTERESTS IN GUARANTOR DEBTORS - SAl AND PHI (DEBTORS 3 AND 4)~
6.01.

CLASS 1C- NON-TAX PRIORITY CLAIMS.

(a) Impairment and Voting. Class 1C is unimpaired by the Plan. Each Holder
of an Allowed Non-Tax Priority Claim is not entitled to vote to accept or reject the Plan
because it is unimpaired and conclusively deemed to have accepted the Plan, pursuant to
section 1126(±) of the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Non-Tax
Priority Claim has been paid by the Debtors prior to the Effective Date or agrees to a different
treatment, each Holder of an Allowed Non-Tax Priority Claim shall receive Cash in an amount
equal to such Allowed Non-Tax Priority Claim on the later of the Effective Date and the date
such Allowed Non-Tax Priority Claim becomes an Allowed Non-Tax Priority Claim, or as
soon thereafter as is practicable.
6.02.

CLASS 2C - OTHER SECURED CLAIMS.

(a) Impairment and Voting. Class 2C is unimpaired by the Plan. Each Holder
of an Other Secured Claim, including a Promissory Note Claim, is not entitled to vote to accept
or reject the Plan because it is unimpaired and conclusively deemed to have accepted the Plan,
pursuant to section 1126(±) ofthe Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Other
Secured Claim, including a Holder of an Allowed Promissory Note Claim, agrees to a different
treatment, subject to the terms of this Plan and in exchange for full and final satisfaction,
settlement, release, and compromise of each Allowed Other Secured Claim and Allowed
Promissory Note Claim, each Holder of an Allowed Other Secured Claim and Allowed
Promissory Note Claim, shall, at the option ofthe Debtors (and after the Effective Date, at the
option ofPTL), receive (i) Cash in an amount equal to such Allowed Claim; (ii) the collateral
securing any such Allowed Claim; or (iii) other treatment rendering such Claim unimpaired in
accordance with section 1124 of the Bankruptcy Code, in each case on the later of the Effective
Date and the date such Claim becomes an Allowed Claim, or as soon as reasonably practicable
thereafter, provided, that in full satisfaction of the Promissory Note Claim, 40% of all proceeds
from the Illiquid Instruments, up to $3,500,000, shall be distributed to the PFSI Estate and no
further distributions on account of the Promissory Note Claim will be made.
8

The inclusion of SAl and PHI in the same class is for convenience purposes only. Notwithstanding the inclusion
of SAl and PHI in the same class, nothing herein shall be deemed to substantively consolidate these Debtors. All
votes shall be tabulated on a Debtor by Debtor basis and all claims shall be paid only from the assets ofthe
applicable Debtor that is obligated on account of such Allowed Claim.
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6.03.

CLASS 3C- GENERAL UNSECURED CLAIMS.

(a) Impairment and Voting. Class 3C is impaired by the Plan. Each Holder
of a General Unsecured Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. Subject to the terms of this Plan, the PTL LLC Agreement and
the Liquidation Trust Agreement, each Holder of an Allowed General Unsecured Claim shall
receive its Pro Rata share of the beneficial interest in the Creditor Sub-Trust, in full and final
satisfaction, settlement, release, and compromise of, and in exchange for, its Allowed General
Unsecured Claim against the SAl and PHI Estates. PTL shall make Pro Rata Distributions to the
Liquidation Trust as the Holder of the Class C Units from the Net Distributable Assets of the
SAl and PHI Estates, as applicable. Distributions under Section 6.03(b) and 6.04(b)(ii) shall be
shared Pro Rata among the Holders of Allowed General Unsecured Claims and Allowed Second
Lien Note Guarantee Deficiency Claims.
6.04.

CLASS 4C- SECOND LIEN NOTE GUARANTEE CLAIMS.

(a) Impairment and Voting. Class 4C is impaired by the Plan. Each Holder
of a Second Lien Note Guarantee Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. On or as soon as practicable after the applicable Distribution
Date, subject to the terms of this Plan and the PTL LLC Agreement, each Holder of an Allowed
Second Lien Note Guarantee Claim against SAl and PHI shall receive its Pro Rata share of Class
A Units, in full and final satisfaction, settlement, release and compromise of and in exchange for,
(i) its Allowed Second Lien Note Guarantee Secured Claim against the SAl and PHI Estates, to
the extent of the value of the security granted by SAl and PHI, and (ii) its Allowed Second Lien
Note Guarantee Deficiency Claim against the SAl and PHI Estates, payable from the Net
Distributable Assets of the SAl and PHI Estates, as applicable. Distributions under Sections
6.03(b) and 6.04(b)(ii) shall be shared Pro Rata among the Holders of Allowed General
Unsecured Claims and Allowed Second Lien Note Guarantee Deficiency Claims.
6.05.

CLASS 5C- INTERCOMPANY CLAIMS.

(a) Impairment and Voting. Class 5C is impaired by the Plan. Each Holder
of an Allowed Intercompany Claim is deemed to have rejected the Plan and is not entitled to
vote to accept or reject the Plan, pursuant to section 1126(g) of the Bankruptcy Code.
(b) Treatment. On the Effective Date, all net Intercompany Claims (taking
into account any setoffs oflntercompany Claims) held by the Debtors between and among the
Debtors, or between and among the Debtors and one or more of the non-Debtor Affiliates or
the Canadian Debtor, shall be Allowed in the amount of $0.
6.06.

CLASS 6C - EQUITY INTERESTS.

(a) Impairment and Voting. Class 6C is impaired by the Plan. Each Holder
of an Equity Interest is deemed to have rejected the Plan and is not entitled to vote to accept or
reject the Plan.
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(b) Distributions. The Holders of Equity Interests shall not receive any
distributions on account of such interests, provided, however, that, to the extent that, after
payment in full of all Allowed General Unsecured Claims and Allowed Second Lien Note
Guarantee Claims against the SAl and PHI Estates, asset recoveries exceed expectations in an
amount that would permit a Distribution to a Class of Equity Interests in SAl and PHI, such
Distributions will be paid to the PWI Estate (on account of its Equity Interests in SAl) and the
SAl Estate (on account of its Equity Interests in PHI), will constitute property of the PWI
Estate and SAl Estate, as applicable, and will be distributed in accordance with Article IV and
Article VI of this Plan, respectively.
ARTICLE VII
CLASSIFICATION AND TREATMENT OF CLAIMS AGAINST AND EQUITY
INTERESTS IN NEXA (DEBTOR 5)
7.01.

CLASS 1D- NON-TAX PRIORITY CLAIMS.

(a) Impairment and Voting. Class 1D is unimpaired by the Plan. Each
Holder of an Allowed Non-Tax Priority Claim is not entitled to vote to accept or reject the Plan
because it is unimpaired and conclusively deemed to have accepted the Plan, pursuant to
section 1126(f) of the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Non-Tax
Priority Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release and compromise of each Non-Tax Priority
Claim, each Holder of an Allowed Non-Tax Priority Claim shall receive Cash in an amount
equal to such Allowed Non-Tax Priority Claim on the later of the Effective Date and the date
such Claim becomes an Allowed Non-Tax Priority Claim, or as soon as reasonably practicable
thereafter.
7.02.

CLASS 2D- OTHER SECURED CLAIMS.

(a) Impairment and Voting. Class 2D is unimpaired by the Plan. Each
Holder of an Other Secured Claim is not entitled to vote to accept or reject the Plan because it
is unimpaired and conclusively deemed to have accepted the Plan, pursuant to section 1126(f)
of the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Other
Secured Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release, and compromise of each Allowed Other
Secured Claim, each Holder of an Allowed Other Secured Claim shall, at the option of the
Debtors (and after the Effective Date, at the option ofPTL), receive (i) Cash in an amount
equal to such Allowed Other Secured Claim; (ii) the collateral securing any such Allowed
Other Secured Claim; or (iii) other treatment rendering such Claim unimpaired in accordance
with section 1124 ofthe Bankruptcy Code, in each case on the later ofthe Effective Date and
the date such Claim becomes an Allowed Other Secured Claim, or as soon as reasonably
practicable thereafter.
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7.03.

CLASS 3D- GENERAL UNSECURED CLAIMS.

(a) Impairment and Voting. Class 3D is impaired by the Plan. Each Holder
of a General Unsecured Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. Subject to the terms of this Plan, the PTL LLC Agreement and
the Liquidation Trust Agreement, each Holder of an Allowed General Unsecured Claim shall
receive its Pro Rata share of the beneficial interest in the Creditor Sub-Trust on the later of the
Effective Date and the date such Claim becomes an Allowed General Unsecured Claim, in full
and final satisfaction, settlement, release, and compromise of, and in exchange for, its Allowed
General Unsecured Claim against the Nexa Estate. Distributions shall be payable from the Net
Distributable Assets of the Nexa Estate within thirty (30) days of the Effective Date or as
reasonably practicable thereafter.
7.04.

CLASS 4D- INTERCOMPANY CLAIMS.

(a) Impairment and Voting. Class 4D is impaired by the Plan. Each Holder
of an Allowed Intercompany Claim is deemed to have rejected the Plan and is not entitled to
vote to accept or reject the Plan, pursuant to section 1126(g) of the Bankruptcy Code.
(b) Treatment. On the Effective Date, all net Intercompany Claims (taking
into account any setoffs oflntercompany Claims) held by the Debtors between and among the
Debtors, or between and among the Debtors and one or more of the non-Debtor Affiliates or
the Canadian Debtor, shall be Allowed in the amount of$0.
7.05.

CLASS 5D- EQUITY INTERESTS.

(a) Impairment and Voting. Class 5D is impaired by the Plan. Each Holder
of an Equity Interest is deemed to have rejected the Plan and is not entitled to vote to accept or
reject the Plan.
(b) Distributions. The Holders of Equity Interests shall not receive any
distributions on account of such interests, provided, however, that, after payment in full of all
Allowed General Unsecured Claims against the Nexa Estate, asset recoveries exceed
expectations in an amount that would permit a Distribution to a Class of Equity Interests in
Nexa, such Distributions will be paid to the SAl Estate (on account of its Equity Interests in
Nexa), will constitute property of the SAl Estate, and will be distributed in accordance with
Article VI ofthis Plan.
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ARTICLE VIII
CLASSIFICATION AND TREATMENT OF CLAIMS AGAINST AND EQUITY
INTERESTS IN REMAINING FILED SUBSIDIARY DEBTORS (DEBTORS 6
THROUGH9) 9
8.01.

CLASS IE- NON-TAX PRIORITY CLAIMS.

(a) Impairment and Voting. Class IE is unimpaired by the Plan. Each Holder
of an Allowed Non-Tax Priority Claim is not entitled to vote to accept or reject the Plan
because it is unimpaired and conclusively deemed to have accepted the Plan, pursuant to
section II26(f) of the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Non-Tax
Priority Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release and compromise of each Non-Tax Priority
Claim, each Holder of an Allowed Non-Tax Priority Claim shall receive Cash in an amount
equal to such Allowed Non-Tax Priority Claim on the later of the Effective Date and the date
such Claim becomes an Allowed Non-Tax Priority Claim, or as soon as reasonably practicable
thereafter.
8.02.

CLASS 2E - OTHER SECURED CLAIMS.

(a) Impairment and Voting. Class 2E is unimpaired by the Plan. Each Holder
of an Other Secured Claim is not entitled to vote to accept or reject the Plan because it is
unimpaired and conclusively deemed to have accepted the Plan, pursuant to section II26(f) of
the Bankruptcy Code.
(b) Treatment. Except to the extent that a Holder of an Allowed Other
Secured Claim agrees to a different treatment, subject to the terms of this Plan and in exchange
for full and final satisfaction, settlement, release, and compromise of each Allowed Other
Secured Claim, each Holder of an Allowed Other Secured Claim shall, at the option of the
Debtors (and after the Effective Date, at the option ofPTL), receive (i) Cash in an amount
equal to such Allowed Other Secured Claim; (ii) the collateral securing any such Allowed
Other Secured Claim; or (iii) other treatment rendering such Claim unimpaired in accordance
with section II24 of the Bankruptcy Code, in each case on the later of the Effective Date and
the date such Claim becomes an Allowed Other Secured Claim, or as soon as reasonably
practicable thereafter.

9

Remaining Filed Subsidiary Debtors are Penson Execution Services, Inc., Penson Financial Futures, Inc., GHP2,
LLC, and Penson Futures. The inclusion of the remaining Filed Subsidiary Debtors in the same class is for
convenience purposes only. Notwithstanding the inclusion of the remaining Filed Subsidiary Debtors in the same
class, nothing herein shall be deemed to substantively consolidate these Debtors. All votes shall be tabulated on a
Debtor by Debtor basis and all claims shall be paid only from the assets of the applicable Debtor that is obligated on
account of such Allowed Claim.
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8.03.

CLASS 3E- GENERAL UNSECURED CLAIMS.

(a) Impairment and Voting. Class 3E is impaired by the Plan. Each Holder of
a General Unsecured Claim is entitled to vote to accept or reject the Plan.
(b) Treatment. Subject to the terms of this Plan, the PTL LLC Agreement and
the Liquidation Trust Agreement, each Holder of an Allowed General Unsecured Claim shall
receive its Pro Rata share of the beneficial interest in the Creditor Sub-Trust, in full and final
satisfaction, settlement, release, and compromise of, and in exchange for, its Allowed General
Unsecured Claim. Distributions shall be payable from the Net Distributable Assets of the Estate
against which the Holder's claim is Allowed.
8.04.

CLASS 4E- INTERCOMPANY CLAIMS.

(a) Impairment and Voting. Class 4E is impaired by the Plan. Each Holder of
an Allowed Intercompany Claim is deemed to have rejected the Plan and is not entitled to vote
to accept or reject the Plan, pursuant to section 1126(g) of the Bankruptcy Code.
(b) Treatment. On the Effective Date, all net Intercompany Claims (taking
into account any setoffs oflntercompany Claims) held by the Debtors between and among the
Debtors, or between and among the Debtors and one or more of the non-Debtor Affiliates or
the Canadian Debtor, shall be Allowed in the amount of $0.
8.05.

CLASS 5E- EQUITY INTERESTS.

(a) Impairment and Voting. Class 5E is impaired by the Plan. Each Holder of
an Equity Interest is deemed to have rejected the Plan and is not entitled to vote to accept or
reject the Plan.
(b) Distributions. The Holders of Equity Interests shall not receive any
distributions on account of such interests, provided, however, that, after payment in full of all
Allowed General Unsecured Claims against Estates of the Filed Subsidiary Debtors, asset
recoveries exceed expectations in an amount that would permit a Distribution to a Class of
Equity Interests in the remaining Filed Subsidiary Debtors, such Distributions will be paid to
SAl Estate, as the parent of the remaining Filed Subsidiary Debtors, will constitute property of
the SAl Estate, and will be distributed in accordance with Article VI of this Plan.
ARTICLE IX
IMPLEMENTATION OF THE PLAN
9.01.

No Substantive Consolidation of the Debtors.

Notwithstanding anything to the contrary set forth herein, although the Plan is
presented as a joint plan of liquidation, the Plan does not provide for the substantive
consolidation ofthe Debtors' Estates, and on the Effective Date the Debtors' Estates shall not
be deemed to be substantively consolidated for any reason. Allowed Claims held against one
Debtor will be satisfied solely from the Cash and assets of such Debtor and that Debtor's
01:13961271.1
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Estate, even after such Debtor's assets are transferred to PTL. Except as specifically set forth
herein, nothing in the Plan, the Plan Documents or the Disclosure Statement shall constitute or
be deemed to constitute an admission that any one or all of the Debtors is subject to or liable
for any Claims against any other Debtor. A Claim against multiple Debtors will be treated as a
separate Claim against each Debtor's Estate and the secured portion of such Claim will be
determined based on the value of the assets pledged by that Debtor, for all purposes including,
but not limited to, voting and distributions made by PTL or the Liquidation Trust; provided,
however, that no Claim will receive value in excess of 100% of the Allowed amount of such
Claim except upon the Class D Expiration Date if there are sufficient Distributions to provide
for such recovery.
9.02.

Limited Liability Company and Liquidation Trust.

(a) Formation of Limited Liability Company. On or before the Effective
Date, PTL will be formed as a Delaware limited liability company and all assets of the Debtors
will be conveyed and transferred to PTL. In connection with the vesting and transfer of the
PTL Assets, including the Causes of Action, any attorney-client privilege, work-product
protection, common interest privilege, or other privilege or immunity attaching to any
documents or communications (whether written or oral) transferred to PTL shall vest in PTL.
The Debtors and the Chief Officer are authorized to take all necessary actions to effectuate the
transfer of such privileges, protections and immunities. The Limited Liability Company
Agreement ofPTL (the "PTL LLC Agreement") will provide for the creation of four classes of
membership interests: (i) Class A Units, (ii) Class B Units, (iii) Class C Units, and (iv) Class D
Units (collectively "Units"). The PTL LLC Agreement shall be in form and substance
reasonably acceptable to the Required Consenting Second Lien Noteholders, the Required
Consenting Convertible Noteholders and the Committee. PTL will be managed by a board of
managers (the "Board of Managers") selected by the Holders of Class A Units, Class B Units
and the Committee in accordance with the terms of the PTL LLC Agreement. The initial Board
of Managers will consist of one member appointed by the Committee, one member appointed
by the Convertible Noteholders Committee, and two members appointed by the Second Lien
Noteholders Committee. Class A Units will be distributed to the Second Lien Notes Indenture
Trustee, or if the Second Lien Notes Indenture Trustee consents to the direct distribution to
Holders through the facilities of the DTC, to each Holder of an Allowed Second Lien Note
Claim, in exchange for their Second Lien Note Claims; provided, that without constituting a
waiver of its Charging Lien, the Second Lien Notes Indenture Trustee Fee Claim shall be paid
in accordance with Section 10.07 of the Plan. Class B Units will be distributed to and held by
(A) the Holders of Convertible Notes in exchange for their Convertible Note Claims; and (B)
the Holders of General Unsecured Claims against PWI in exchange for such General
Unsecured Claims. Class C Units will be distributed to and held by the Liquidation Trust for
the benefit of Holders of General Unsecured Claims of any Debtor other than PWI in exchange
for such General Unsecured Claims. Class D Units will be distributed to and held by the
Liquidation Trust for the benefit of (i) the Holders of Equity Interests in PWI, in exchange for
such Equity Interests, and (ii) the Holders of Securities Law Claims, in exchange for such
Claims. All rights of the Holders of Class D Units and the Class D Units themselves shall
expire on the Class D Expiration Date and no distributions shall be made by PTL on account of
such Units after that date.
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(b)

Management of PTL.

(i)
PTL will be managed by the Chief Officer and a Board of
Managers consisting of four managers, two of whom, after the initial appointment, shall be
elected by the Holders of Class A Units, one of whom shall be elected by the Holders of Class
B Units, and a fourth member shall be elected by the Committee, in accordance with the terms
of the PTL LLC Agreement. After payment in full of all amounts payable to the Holders of the
Class A Units and Class B Units in connection with such Holders' Allowed Claims (plus,
where applicable, post-petition interest due thereon until Payment in Full), the Board of
Managers of PTL will be appointed by the Liquidation Trust in accordance with the PTL LLC
Agreement; provided, however, that the Liquidation Trust shall have no rights to appoint the
Board of Managers if such power does not vest prior the Class D Expiration Date. With the
exception of amounts distributable to the Holders of Class C Units, which amounts shall be
distributed as soon as reasonably practicable after receipt by PTL, the Chief Officer shall have
the discretion to determine the timing and amount of any Distributions to the various Holders
of Units and to determine the amount of any reserves or other amounts to be retained to fund
operating and other expenses of PTL; provided, however, that the Chief Officer shall make
Distributions at the timing and in the amount as directed by majority vote of the Board of
Managers, as provided in the PTL LLC Agreement. PTL will have authority to retain, on
behalf of PTL, any counsel, financial advisors, claims agents, auditors, or other such
professionals as PTL deems appropriate at all times. PTL may select any of the foregoing
professionals in PTL's sole discretion, and prior employment in any capacity in the Chapter 11
Cases on behalf of the Debtors and the Debtors' estates shall not preclude PTL's retention of
such professionals. The relative duties and responsibilities of the Board of Managers and the
Chief Officer shall be set forth in the PTL LLC Agreement.

(ii) After the Effective Date, all property of PTL shall be managed and
administered by PTL in a manner reasonably designed to maximize values. PTL is authorized
to prosecute the Assigned Causes of Action for the benefit of any Holders of Allowed Claims
who shall be entitled to receive a Distribution hereunder. If PTL, in the discretion of the Chief
Officer, decides not to sell any non-Cash property or if such property cannot, in the judgment
of the Chief Officer, be sold or liquidated in a commercially reasonable manner prior to the
Final Distribution Date, PTL shall have the right to abandon or otherwise dispose of such
property with the prior approval of the Bankruptcy Court. Absent willful misconduct or fraud
in connection therewith, no party in interest shall have a cause of action against PTL, the Board
of Managers, the individual members of the Board of Managers, the Liquidation Trust, or the
Debtors, or their respective directors, officers, employees, consultants, trustees or professionals
arising from or related to the disposition of non-Cash property in accordance with this Section
9.02(b)(ii).
(c)

Distributions With Respect to PTL Units. The PTL LLC Agreement will

provide that:
(i)
Subject to the allocation of those amounts payable in connection
with (A) the Class B Units and (B) the Class C Units, the Holders of Class A Units will be
entitled to receive from PTL, out of amounts available for Distributions, their Pro Rata share
from the liquidation of applicable PTL Assets in an amount not to exceed the Holders' Allowed
01:13961271.1
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Claims (plus, where applicable, post-petition interest due thereon until Payment in Full);
provided, however, that upon the occurrence of the Class D Expiration Date, Holders of the
Class A Units shall be entitled to additional distributions as provided herein;
(ii) Subject to the allocation of those amounts payable in connection
with (A) the Class A Units and (B) the Class C Units, the Holders of Class B Units will be
entitled to receive from PTL, out of amounts available for Distributions, their Pro Rata share
from the liquidation of applicable PTL Assets in an amount not to exceed the Holders' Allowed
Claims (plus, where applicable, post-petition interest due thereon until Payment in Full);
provided, however, that upon the occurrence of the Class D Expiration Date, Holders of the
Class B Units shall be entitled to additional distributions as provided herein;
(iii) Subject to the allocation of those amounts payable in connection
with (A) the Class A Units and (B) the Class B Units, the Holders ofthe Class C Units will be
entitled to receive from PTL, out of amounts available for Distributions and payable to the
Liquidation Trust on each Holders' behalf, their Pro Rata share from the liquidation of
applicable PTL Assets in an amount not to exceed the Holders' Allowed Claims (plus, where
applicable, post-petition interest due thereon until Payment in Full); and
(iv) The Holders of Class D Units will be entitled to receive any
amounts received by PTL from the liquidation of PTL Assets after the payment in full of all
Allowed Claims of the Holders of the Class A Units and the Class B Units; provided, however,
that after the Class D Expiration Date, any amounts received by PTL from the liquidation of the
PTL Assets shall be distributed to the Holders of Class A Units and Class B Units in proportion
to the Allowed Unsecured Claims of the Holders of Class A Units and the Holders of Class B
Units after payment of any applicable secured claims.
(d) Creation of the Liquidation Trust. On or before the Effective Date, the
Liquidation Trust shall be formed pursuant to the Liquidation Trust Agreement and the filing of
a certificate of trust with the Delaware Secretary of State. The Liquidation Trustee will have
authority to retain, on behalf of the Liquidation Trust, any counsel, financial advisors, claims
agent, auditors, or other such professionals as it deems appropriate at all times. The
Liquidation Trust may select any of the foregoing professionals in the Liquidation Trustee's
sole discretion, and prior employment in any capacity in the Chapter 11 Cases on behalf of the
Debtors and the Debtors' estates shall not preclude the Liquidation Trust's retention of such
professionals. The Liquidation Trust Beneficiaries' interests in the Liquidation Trust shall be
uncertificated and, subject to applicable law, shall only be transferrable upon the death of the
applicable Liquidation Trust Beneficiary or pursuant to applicable law.
(e) Purpose of the Liquidation Trust. On the Effective Date, (i) the Claims of
Holders of General Unsecured Claims against the Debtors other than PWI shall be deemed to
be transferred to the Liquidation Trust and the Liquidation Trust shall, in turn, exchange such
Claims for the Class C Units in PTL; and (ii) all Securities Claims and Claims with respect to
Equity Interests in PWI shall be deemed to be transferred to the Liquidation Trust and the
Liquidation Trust shall, in tum, exchange such Claims for the Class D Units in PTL. The
Liquidation Trust shall be established as a liquidation trust for the primary purpose of
monetizing and distributing the Liquidation Trust Assets to the Liquidation Trust Beneficiaries.
01:13961271.1
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Under the terms of the Liquidation Trust, the Liquidation Trustee will establish two sub-trusts:
(i) a sub-trust to hold the Class C Units of PTL (the "Creditor Sub-Trust") and (ii) a sub-trust to
hold the Class D Units ofPTL (the "Equity Interest Sub-Trust"). Amounts held in the Creditor
Sub-Trust will be distributed in accordance with the Liquidation Trust Agreement to
Liquidation Trust Beneficiaries who formerly held unsecured claims against Debtors other than
PWI. The Liquidation Trust shall not distribute any Class C Units thereunder but will only
distribute the applicable Distributions received on account of such Class C Units to the
applicable Holders ofthe beneficial interest in the Creditor Sub-Trust. Amounts held in the
Equity Interest Sub-Trust, if any, shall be distributed in accordance with the Liquidation Trust
Agreement, with payments first made Pro Rata to the Holders of Securities Claims, until Paid
in Full, and thereafter Pro Rata to the former Holders of Equity Interests in PWI. The
Liquidation Trust shall not distribute any Class D Units thereunder but will only distribute the
applicable Distributions received on account of such Class D Units to the applicable Holders of
the beneficial interest in the Equity Interest Sub-Trust.
(f)
Transfer Taxes. Any transfer of the PTL Assets to PTL or the Liquidation
Trust Assets to the Liquidation Trust shall be exempt from any stamp, real estate transfer,
mortgage reporting, sales, use or other similar tax to the extent permitted under section 1146(a)
of the Bankruptcy Code.
(g)

Federal Income Tax Treatment.

(i)
PTL shall be taxable as a partnership for all federal and state
income tax purposes and no member or manager of PTL shaH be permitted to make any
election inconsistent with such treatment.
(ii) The Liquidation Trust will be established for the sole purpose of
distributing the Liquidation Trust Assets, and any proceeds therefrom, in accordance with
Treasury Regulation section 301.7701-4(d) and Revenue Procedure 94-45, with no objective to
continue or engage in the conduct of a trade or business. The Liquidation Trust is intended to
qualify as a liquidation trust for U.S. federal income tax purposes. In general, a liquidation
trust is not a separate taxable entity for U.S. federal income tax purposes, but is instead treated
as a grantor trust, i.e., pass-through entity. All parties must treat the transfer of the portion of
the Liquidation Trust Assets attributable to the Liquidation Trust Beneficiaries as a transfer of
such assets directly to the Liquidation Trust Beneficiaries. Consistent therewith, all parties
must treat the Liquidation Trust as a grantor trust of which the Liquidation Trust Beneficiaries
are the owners and grantors. Subject to the terms of the Liquidation Trust Agreement, the
Liquidation Trustee will determine the fair market value of the Liquidation Trust Assets as
soon as possible after the Effective Date, and the Liquidation Trust Beneficiaries and the
Liquidation Trustee must consistently use this valuation for all U.S. federal income tax
purposes, including for determining gain, loss or tax basis.
(h) Reserves. PTL shall establish a PTL Reserve on account of Claims
against any Debtor that are Disputed. PTL may, for U.S. federal income tax purposes (and, to
the extent permitted by law, for state and local income tax purposes), (i) make an election
pursuant to Treasury Regulation section 1.468B-9 to treat the PTL Reserve as a "disputed
ownership fund" within the meaning of that section, (ii) allocate taxable income or loss to the
OJ: 1396127l.J
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PTL Reserve, with respect to any given taxable year (but only for the portion of the taxable
year with respect to which such Claims are Disputed), and (iii) distribute assets from the PTL
Reserve as, when, and to the extent, such Claims that are Disputed cease to be Disputed,
whether by virtue of becoming Allowed or otherwise resolved. Unit Holders shall be bound by
such election, if made by the Board of Managers of PTL, and as such shall, for U.S. federal
income tax purposes (and, to the extent permitted by law, for state and local income tax
purposes), report consistently therewith.
(i)

Dissolution.

(i)
PTL shall continue in existence until such time as PTL is dissolved
in accordance with the terms of the PTL LLC Agreement.
(ii) The Liquidation Trust shall be dissolved no later than five (5)
years from the Effective Date; provided, however, that the term of the Liquidation Trust may
be extended if the Class D Unit Expiration Date does not occur on the fifth anniversary ofthe
Effective Date.
(j)
Securities Law Matters. To the extent the interests in PTL or the
Liquidation Trust are deemed to be "securities," the issuance of such interests under the Plan
are exempt, pursuant to section 1145 of the Bankruptcy Code, from registration under the
Securities Act of 1933, as amended, and any applicable state and local laws requiring
registration of securities.

(k) Transferred Third-Party Securities Laws Cause of Action. Any Holder of
a Claim may elect to assign to PTL, by written instrument executed by such Holder, any ThirdParty Cause of Action that such Holder may have (such Holder a "Third-Party Cause of Action
Transferor"). A Third-Party Cause of Action Transferor executing such instrument shall be
deemed to transfer any Third-Party Cause of Action such Holder may have to PTL as of the
date of such transfer. PTL shall not be obligated to pursue any transferred Third-Party Cause
ofAction and, as assignee of such transferred Third-Party Causes of Action, all decisions with
respect to such transferred Third-Party Causes of Action, including, without limitation,
decisions with respect to the prosecution and settlement of such transferred Third Party Causes
of Action, shall belong solely to PTL. For purposes of distributions, the proceeds of any
transferred Third-Party Causes of Action shall be deemed general property ofPWI's estate and
any proceeds thereof shall be distributed in accordance with Article IV herein without regard to
the identity or status of the Third-Party Cause of Action Transferor. For avoidance of doubt,
after the transfer of a Third-Party Cause of Action, Transferor shall have no direct interest in
such transferred Third-Party Cause of Action, and any right to distributions of proceeds from
such transferred Third-Party Cause of Action by a Third-Party Cause of Action Transferor will
be solely by virtue of the terms of this Plan and such Third-Party Cause of Action Transferor's
status as a Unit holder in PTL.
9.03. Approval of Plan Documents. The solicitation ofvotes on the Plan shall be
deemed a solicitation for the approval of the Plan Documents and all transactions contemplated
hereunder. Entry of the Confirmation Order shall constitute approval of the Plan Documents and
such transactions. On the Effective Date, the PTL shall be authorized to enter into, file, execute
01:13961271.1
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and/or deliver each of the Plan Documents and any other agreement or instrument issued in
connection with any Plan Document without the necessity of any further corporate, board or
shareholder action.
9.04

Settlement of Claims and Controversies.

(a)
Settlement Under the Plan: Pursuant to section 1123(b)(3)(A) of the
Bankruptcy Code and Bankruptcy Rule 9019 and in consideration of the distributions and other
benefits provided under the Plan, the provisions of the Plan constitute a good faith compromise
and settlement of all released claims against the Released Parties, and the Plan constitutes a
request for the Bankruptcy Court to authorize and approve such compromise and settlement, to
release all of the released claims belonging to the Debtors' Estates and any other Person that is
deemed to have given a release pursuant to Section 14.06 of this Plan against each and every and
all Released Parties (the "Settlement"). Distributions to be made pursuant to the Plan shall be
made on account of and in consideration of the Settlement. Entry of the Confirmation Order
shall confirm the Bankruptcy Court's approval, as of the Effective Date of the Plan, of all
components of the Settlement and the Bankruptcy Court's finding that the Settlement is in the
best interests of the Debtors, their respective Estates, PTL, the Liquidation Trust, and the Holders
of Claims and interests, and is fair, equitable and reasonable.
(b)
Intercompany Claims Settlement Under the Plan. Pursuant to section
ll23(b)(3)(A) of the Bankruptcy Code and Bankruptcy Rule 9019 and in consideration of the
distributions and other benefits provided under the Plan, the provisions of the Plan constitute a
good faith compromise and settlement of ali Intercompany Claims, including, without limitation,
the PWI Subordinated Loan Claim, the SAl Subordinated Loan Claim, and the Promissory Note
Claim (the "Intercompany Claims Settlement"), and the Plan constitutes a request to authorize
and approve the Intercompany Claims Settlement. Pursuant to the Intercompany Claims
Settlement, in full satisfaction of the Promissory Note Claim 40% of all proceeds from the
Illiquid Instruments, up to $3,500,000, shall be distributed to the PFSI Estate. No further
distributions on account of the Promissory Note Claim will be made. Entry of the Confirmation
Order shall constitute the Bankruptcy Court's approval, as of the Effective Date of the Plan, of
the Intercompany Claims Settlement and the Bankruptcy Court's finding that the Intercompany
Claims Settlement is in the best interests of the Debtors, their respective Estates, PTL, the
Liquidation Trust and the Holders of Claims and interests, and is fair, equitable and reasonable.

ARTICLE X
CORPORATE GOVERNANCE AND ACTIONS
10.01. Post-Effective Date Corporate Existence. On the later of the Effective Date and
the transfer of all the Debtors' assets to PTL as provided in Section 9.02 of this Plan, except to
the extent that the Debtors or the Chief Officer determine otherwise, each ofthe Debtors shall be
deemed dissolved for all purposes without the necessity for any other or further actions to be
taken by or on behalf of the Debtors or payments to be made in connection therewith; provided,
however, that each Debtor shall file with the Office of the Secretary of State for the state of its
incorporation or formation a certificate of dissolution which may be executed by an officer of
such Debtor or the Chief Officer on behalf of such Debtor without the need for approval by any
OJ: 13961271.J
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board of directors, stockholders, members, or managers, as applicable. From and after the
Effective Date, the Debtors shall not be required to file any document, or take any other action,
or obtain any approval from any Debtor's board of directors, stockholders, members, or
managers to withdraw such Debtor's business operations from any states in which the Debtors
previously conducted the Company's business operations.
10.02. Corporate Action. On or prior to the Effective Date, any Debtor and, after the
Effective Date, PTL, may enter into or undertake any corporate transactions or other entity
transactions (collectively, "Corporate Transactions") and may take such actions as may be
determined by such Debtor or PTL to be necessary or appropriate to effect such corporate
transactions. The actions to effect the corporate transactions may include, without limitation: (i)
the execution and delivery of appropriate agreements or other documents of merger,
consolidation, conversion, restructuring, recapitalization, disposition, liquidation or dissolution
containing terms that are consistent with the terms herein and that satisfy the requirements of
applicable law and such other terms to which the applicable entities may agree; (ii) the execution
and delivery of appropriate instruments of transfer, assignment, assumption, disposition, or
delegation of any asset, property, right, liability, duty or obligation on terms consistent with the
terms herein and having such other terms to which the applicable entities may agree; (iii) the
filing of appropriate certificates or articles of merger, consolidation, conversion or dissolution (or
similar instrument) pursuant to applicable law; and (iv) all other actions which the applicable
entities may determine to be necessary or appropriate, including making filings or recordings that
may be required by applicable law in connection with such Corporate Transactions. The
Corporate Transactions may include one or more mergers, consolidations, conversions,
restructurings, recapitalizations, dispositions, liquidations or dissolutions, as may be determined
by the applicable Debtors or Chief Officer to be necessary or appropriate to effect the purposes
of such Corporate Transactions for the benefit of PTL. In each case in which the surviving,
resulting or acquiring Person in any such transaction is a successor to a Debtor, such surviving,
resulting or acquiring Person will perform the obligations of the applicable Debtor pursuant to
this Plan to pay or otherwise satisfy the Allowed Claims against such Debtor, except as provided
in any contract, instrument or other agreement or document effecting a disposition to such
surviving, resulting or acquiring Person, which may provide that another Debtor will perform
such obligations. Implementation of the Corporate Transactions shall not affect any
distributions, discharges, exculpations, releases or injunctions set forth in this Plan. On or prior
to, or as soon as practicable after, the Effective Date, the Debtors or PTL may take such steps as
the Debtors or PTL may deem necessary or appropriate to effectuate any Corporate Transactions
that satisfy the requirements set forth in this Section 10.02. The Corporate Transactions shall be
authorized and approved by the Confirmation Order pursuant to, among other provisions,
sections 1123 and 1141 of the Bankruptcy Code and Title 6 and 8 ofthe Delaware Code, if
applicable, without any further notice, action, third-party consents, court order or process of any
kind, except as otherwise set forth herein or in the Confirmation Order.
10.03. Officers and Boards of Managers. Effective as of the Effective Date, the Board of
Managers ofPTL shall be comprised of two members appointed by the Second Lien Noteholders
Committee, one member appointed by the Convertible Noteholders Committee and one member
appointed by the Committee. The Chief Officer may be removed by majority vote ofthe Board
of Managers. The relative duties and responsibilities of the Board of Managers and the Chief
Officer shall be set forth in the PTL LLC Agreement. Effective as of the Effective Date,
01:13961271.1
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members of the board of directors of each Debtor prior to the Effective Date, in their capacities
as such, shall have no continuing obligations to the Debtor(s) or PTL on or after the Effective
Date.
10.04. Payment of Wind-Down Expenses. PTL Wind-Down Expenses shall be paid by
the Chief Officer from the PTL Assets, as set forth in the PTL LLC Agreement, and Liquidation
Trust Wind-Down Expenses shall be paid by the Liquidation Trustee from the Liquidation Trust
Assets, as set forth in the Liquidation Trust Agreement.
10.05. Cancellation of Existing Securities and Agreements. On the Effective Date, any
document, agreement or instrument evidencing any Claim (including, but not limited to, the
Indentures and the Notes (except to the extent otherwise provided in this Plan)) or Equity
Interests in PWI and Filed Subsidiary Debtors shall be deemed cancelled without further act or
action under any applicable agreement, law, regulation, order, or rule and the obligations of the
Debtors under such documents, agreements, or instruments evidencing such Claims and Equity
Interests, as the case may be, shall be discharged.
10.06. Second Lien Notes and Convertible Notes. Notwithstanding anything herein to
the contrary, the applicable provisions of the Indentures shall continue in effect solely for the
purposes of permitting the Indenture Trustees to: (i) make the distributions to be made to Holders
of Allowed Second Lien Note Claims and Allowed Convertible Note Claims, as contemplated by
Article IV and Article VI of the Plan; and (ii) preserving the rights of the applicable Indenture
Trustee under the applicable Indenture, including, without limitation: (a) such Indenture
Trustee's rights to pursue claims or actions against non-Debtors, (b) such Indenture Trustee's
Charging Lien, and (c) such Indenture Trustee's rights with respect to compensation,
reimbursement of expenses (including attorney's fees), and indemnity under the applicable
Indenture; provided, however, that, except as set forth in Section 10.07 of the Plan, such rights
against the Debtors and Charging Liens are limited to the distributions, if any, to the Holders of
the Allowed Second Lien Note Claims and Allowed Convertible Note Claims, as applicable.
The Holders of or parties to such cancelled (or converted, as applicable) instruments, securities
and other documentation will have no rights against the Debtors arising from or relating to such
instruments, securities and other documentation or the cancellation (or conversion, as applicable)
thereof, except the rights provided pursuant to the Plan.
10.07. Rights ofthe Indenture Trustees.
(a) In full satisfaction of any Allowed Indenture Trustee Fee Claims for fees
and expenses incurred through the Effective Date, including to the extent such Allowed
Indenture Trustee Fee Claims are secured by any Charging Liens under the Indentures, PTL
will distribute to the Indenture Trustees on the Effective Date, or as soon thereafter as
practicable, Cash equal to the amount of the Allowed Indenture Trustee Fee Claims; provided,
however, that with respect to Claims to which the Debtors or PTL shall have objected as set
forth in subsection 10.07(b) hereof, no distribution, solely in respect of the disputed portion of
such Claim, shall be payable by the Debtors or PTL hereunder until such objection has been
resolved. To the extent the Indenture Trustees incur fees or expenses after the Effective Date,
the Indenture Trustees shall be compensated and reimbursed for such fees and expenses as
Wind-Down Expenses, subject to the conditions set forth in subsection 10.07(b) hereof.
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(b) As a condition to receiving payment thereof from the Debtors or PTL,
each Holder of an Indenture Trustee Fee Claim shall deliver to the Debtors (or, if after the
Effective Date, the Chief Officer), written copies of invoices in respect of such claims, with
narrative descriptions of the services rendered (including appropriate redactions to preserve
privileged matters) and itemization of expenses incurred in such detail and with supporting
documentation as is customary for an Indenture Trustee. An Indenture Trustee Fee Claim shall
be deemed Allowed and shall be promptly paid, except to the extent the Debtors (or, if after the
Effective Date, the Chief Officer) object within fifteen (15) business days after receipt of such
invoices and supporting documentation based upon a "reasonableness" standard in accordance
with the applicable Indenture. If the Debtors or the Chief Officer timely object to the request
for payment of any Indenture Trustee Fee Claim, the undisputed amount of any Indenture
Trustee Fee Claims with respect to which such objection(s) are pending shall be Allowed and
paid by PTL on the Effective Date or as soon thereafter as reasonably practicable. PTL shall
not be required to make any payments with respect to the disputed portion of an Indenture
Trustee Fee Claim as to which the Debtors (or the Chief Officer) have objected until resolved
or determined by the Bankruptcy Court. In the event such objector(s) are unable to resolve a
dispute as to an Indenture Trustee Fee Claim, each Indenture Trustee may, in its sole discretion,
elect to (i) submit any such dispute to the Bankruptcy Court for resolution by application
requesting payment of the disputed portion of the Indenture Trustee Fee Claims in accordance
with the reasonableness standards set forth in the applicable Indenture (and not subject to the
requirements of sections 503(b)(3) and (4) of the Bankruptcy Code, which shall not apply) or
(ii) assert its Charging Lien to obtain payment of a disputed portion of the Indenture Trustee
Fee Claim in lieu of Bankruptcy Court resolution described in subsection (i).
(c) As soon as practicable after the Effective Date, the applicable Indenture
Trustee or the Claims and Voting Agent shall transmit a notice to holders ofNotes via DTC,
advising such holders of the effectiveness of this Plan and providing instructions to such
holders to tender their Notes in accordance with the applicable Indenture in exchange for the
Distributions to be made pursuant to this Plan. Delivery of any Note will be effected, and risk
of loss and title thereto shall pass, only upon delivery of such Note to the applicable Indenture
Trustee in accordance with the terms and conditions of such notice to holders of Notes, such
notice to holders of Notes to be in such form and have such other provisions as the Debtors
may reasonably request. Each holder of any Note shall surrender such Note to the applicable
Indenture Trustee. No Distribution hereunder shall be made to or on behalf of any such holder
unless and until such Note is received by the relevant Indenture Trustee, or the loss, theft or
destruction of such Note is established to the satisfaction of the relevant Indenture Trustee,
including requiring such holder (i) to submit a lost instrument affidavit and an indemnity bond,
and (ii) to hold the Debtors and the relevant Indenture Trustee harmless in respect of such Note
and any Distributions made in respect thereof. Upon compliance with this Section by a holder
of any Note, such holder shall, for all purposes under this Plan, be deemed to have surrendered
such Note. Any such holder that fails to surrender such Note or satisfactorily explain its nonavailability to the applicable Indenture Trustee within three (3) months of the Effective Date
shall be deemed to have no further Claim against the Debtors, the Debtors' estates, the Debtors'
property, PTL or the applicable Indenture Trustee in respect of such Claim and shall not
participate in any Distributions under this Plan, and the Distribution that would otherwise have
been made to such holder shall be distributed by the applicable Indenture Trustee to all
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applicable holders who have surrendered their Notes or satisfactorily explained their nonavailability to the applicable Indenture Trustee within three (3) months of the Effective Date.
(d) All Distributions to be made under the Plan (i) to Holders of Allowed
Convertible Note Claims shall be made to the Convertible Notes Indenture Trustee and (ii) to
Holders of Allowed Second Lien Note Claims shall be made to the Second Lien Notes
Indenture Trustee, unless the applicable Indenture Trustee consents to the direct distribution
through DTC, and, subject at all times to the applicable Indenture Trustee's Charging Lien, the
Indenture Trustees shall transmit such Distributions to their respective Holders of such Allowed
Claims, to be applied as follows: first, to any principal or premium then outstanding on the
relevant Notes, and second, to any interest or other amounts then outstanding on such Notes.
Notwithstanding the foregoing, nothing herein shall modify or impair any Indenture Trustee's
rights relating to such Indenture Trustee's Indenture Trustee Fee Claims. All payments to such
Holders shall only be made after the surrender by each such holder of the Note certificates
representing such Claim, or in the event that such certificate is lost, stolen, mutilated or
destroyed, upon the holder's compliance with the requirements set forth in §10.07(c) above.
Upon surrender of such Note certificates, the applicable Indenture Trustee shall cancel and
destroy such Notes. As soon as practicable after surrender of Note certificates evidencing such
Allowed Note Claims, the applicable Indenture Trustee shall distribute to the holder thereof
such holder's pro rata share of the Distribution, but subject to the rights of such Indenture
Trustee to assert its Charging Lien against such Distribution.
(e) Consistent with Bankruptcy Rule 3003(c), the Debtors shall recognize a
proof of claim filed by any Indenture Trustee (or if no proof of claim is filed, the applicable
Allowed Claims described herein), in respect of any of the Notes, and any proof of claim which
is filed by the registered or beneficial holder of such Notes may be disallowed as duplicative of
the Claim ofthe applicable Indenture Trustee without need for any further action or order by
the Bankruptcy Court.
ARTICLE XI
PROVISIONS REGARDING VOTING
AND DISTRIBUTIONS UNDER THE PLAN
11.0 1. Nonconsensual Confirmation. If any impaired Class of Claims entitled to vote
shall not accept the Plan by the requisite statutory majority provided in section 1126(c) of the
Bankruptcy Code, the Debtors shall have the right to amend the Plan in accordance with Section
17.09 hereof or to ask the Bankruptcy Court to confirm the Plan under section 1129(b) ofthe
Bankruptcy Code, or both. With respect to impaired Classes of Claims and Equity Interests that
are deemed to reject the Plan, the Debtors shall request that the Bankruptcy Court confirm the
Plan pursuant to section 1129(b) of the Bankruptcy Code.
11.02. Elimination of Vacant Classes. Any Class of Claims or Equity Interests that does
not have a Holder of an Allowed Claim or Allowed Interest or a Claim or Equity Interest
temporarily Allowed by the Bankruptcy Court as of the date of the Confirmation Hearing shall
be deemed eliminated from the Plan for purposes of voting to accept or reject the Plan and for
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purposes of determining acceptance or rejection of the Plan by such Class pursuant to section
1129(a)(8) of the Bankruptcy Code.
11.03. Voting Classes. Except for Holders of Claims or Interests in Classes that are
deemed to have accepted or rejected this Plan pursuant to the terms of this Plan, if, at the time of
the Confirmation Hearing, there are any Holders of Claims or Interests in a particular Impaired
Class of Claims or Interests that were given the opportunity to vote to accept or reject this Plan
and were notified that a failure of any Holders of Claims or Interests in such Impaired Class of
Claims or Interests to vote to accept or reject this Plan would result in such Impaired Class of
Claims or Interests being deemed to have accepted this Plan, but no Holders of Claims or
Interests in such Impaired Class of Claims or Interests voted to accept or reject this Plan, then the
Debtors reserve the right to seek, on reasonable notice to parties in interest with an opportunity
to object and be heard, to have such Class of Claims or Interests deemed to have accepted this
Plan. If there is no impaired accepting Class with respect to any of the Filed Subsidiary Debtors
6 through 9, the Debtors reserve the right to effect mergers and dissolutions with respect to Filed
Subsidiary Debtors 6 through 9 and to take and cause to be taken such actions in order to carry
out such mergers and dissolutions, on such terms and conditions the Debtors may deem
necessary or desirable.
11.04. Distributions. Pursuant to the terms and provisions of the Plan, PTL or the
Liquidation Trustee or, with respect to Second Lien Note Claim, the Second Lien Notes
Indenture Trustee and with respect to Convertible Note Claim, the Convertible Notes Indenture
Trustee, shall make the required Distributions specified under the Plan, on or as soon as
practicable the Initial Distribution Date, Interim Distribution Date, or Final Distribution Date, as
the case may be, under the Plan. Any payment of Cash made by PTL or the Liquidation Trustee
pursuant to the Plan shall, at the option ofPTL or the Liquidation Trustee, as applicable, be made
by check drawn on a domestic bank or wire transfer.
11.05. Insurance Claims. That portion of each Allowed Claim that is an Insurance Claim
shall be paid by PTL solely and exclusively: (a) from the proceeds of insurance relating to such
Insurance Claim as and when such proceeds are received; or (b) by the applicable insurance
carrier to the extent of such insurance. Notwithstanding the foregoing, an Allowed Claim, or any
portion thereof, for which insurance coverage may be available shall not be treated as an
Insurance Claim under the Plan until the Holder of such Allowed Claim has actually received
payment from the applicable insurance carrier, its assignee, successor or affiliate (collectively,
the "Insurer"), in respect of such Claim or portion thereof. If the Holder of an Allowed Claim
does not receive payment from the applicable Insurer for any reason (other than as a result of the
Holder's willful misconduct or gross negligence), distributions under the Plan to such Holder, if
any, shall not be reduced on account of the insured portion of such Claim; provided, that, as a
condition to any distribution from PTL to the Holder of an Allowed Claim, all or some of which
may be covered by insurance, the Holder of such Claim shall be deemed to have assigned to PTL
such Holder's right to receive payments on the Claim from the Insurer to the extent of the
distribution under the Plan and shall pay to PTL any amounts paid by the Insurer to or on behalf
of such Holder to the extent of the distribution (except to the extent such amounts have been paid
by the Insurer to PTL). If a Holder reasonably determines to abandon attempts to collect
insurance from an Insurer, the Holder shall give 10 Business Days' notice thereof to PTL, and at
the expiration of such notice period may abandon attempts to collect such amounts from the
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Insurer and PTL shall thereupon be entitled to all rights of the Holder against the Insurer with
respect to such amounts.
11.06. Timing of Distributions. In the event that any payment, distribution, or act under
the Plan is required to be made or performed on a date that is not a Business Day, then the
making of such payment or distribution or the performance of such act may be completed on or
as soon as reasonably practicable after the next succeeding Business Day, but shall be deemed to
have been completed as of the required date. Any requirement under the Plan that PTL or
Liquidation Trustee make a payment or distribution on a date shall mean that such party is
required to commence the process of making a payment or distribution on such date or as soon as
reasonably practicable thereafter.
11.07. Holders as of the Distribution Record Date. As of the close of business on the
Distribution Record Date: (i) the claims register maintained in the Chapter 11 Cases shall be
closed; (ii) the transfer of books and records ofthe Notes as maintained by the applicable
Indenture Trustee or its agent shall be closed; and (iii) any transfer of any Claim or any interest
therein, including, without limitation, any of the Notes, shall be prohibited. Neither the Debtors,
PTL, nor the Indenture Trustees, if applicable, shall have any obligation to recognize any transfer
of any Claim or any interest therein, including, without limitation, any of the Notes, occurring
after 5:00p.m. (prevailing Eastern Time) on the Distribution Record Date, and instead may, in
their sole discretion, recognize and deal for all purposes under this Plan with only those holders
of record as of 5:00 p.m. (prevailing Eastern Time) on the Distribution Record Date.
11.08. Distributions to Address of Record. Subject to Bankruptcy Rule 9010, and except
as set forth in this Section 11.08 of the Plan, all distributions under the Plan to Holders of
Allowed Claims shall be made to the Holder of each Allowed Claim at the address of such
Holder as listed on the Schedules as of the Distribution Record Date, unless the Debtors or, on
and after the Effective Date, PTL and the Liquidation Trustee, have been notified in writing of a
change of address, including, without limitation, by the timely filing of a proof of claim by such
Holder that provides an address for such Holder different from the address reflected on the
Schedules. In the event that any distribution to any such Holder is returned as undeliverable, no
distribution to such Holder shall be made unless and until the appropriate PTL or the Liquidation
Trustee, as applicable, has been notified ofthe then current address of such Holder, at which
time or as soon as reasonably practicable thereafter, such distribution shall be made to such
Holder without interest; provided, however, that, at the later ofthe expiration of one (1) year
from the date of a distribution and the date a Claim becomes an Allowed Claim, such
distributions shall be deemed unclaimed property and shall revest in PTL or the Liquidation
Trust, as applicable, and be distributed to other Holders of Allowed Claims, in accordance with
the Plan or otherwise ordered by the Bankruptcy Court.
11.09. Minimum Distributions. PTL or the Liquidation Trustee shall not be obligated to
make any payment of Cash of less than one hundred dollars to any Holder of an Allowed Claim.
Notwithstanding anything contained herein to the contrary, if, on any Distribution Date there
remains $10,000 or less available for distribution to Holders of Allowed General Unsecured
Claims, in lieu of making any further distributions to the Holders of such Claims, PTL or the
Liquidation Trust may distribute such Cash to the charity of its choice.
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11.1 0. Unclaimed Distributions. All distributions to Holders of Allowed Claims under
the Plan that are unclaimed for a period of one ( 1) year after distribution thereof shall be deemed
unclaimed property under section 347(b) of the Bankruptcy Code, and any entitlement of any
Holder of any Claim to such distributions shall be extinguished and forever barred. All such
unclaimed property shall revest in PTL or the Liquidation Trust and be distributed to other
Holders of Allowed Claims or donated in accordance with the Plan or otherwise ordered by the
Bankruptcy Court.
11.11. Setoffs. PTL may, but shall not be required to, set off against any Claim (for
purposes of determining the Allowed amount of such Claim on which distribution shall be
made), any Causes of Action of any nature whatsoever that the Debtors may have against the
Holder of such Claim, but neither the failure to do so nor the allowance of any Claim hereunder
shall constitute a waiver or release by the Debtors or PTL of any such Causes of Action that the
Debtors or PTL may have against the Holder of such Claim.
11.12. Allocation of Plan Distributions Between Principal and Interest. To the extent
that any Allowed Claim entitled to a distribution under the Plan is comprised of indebtedness and
accrued but unpaid interest thereon, such distribution shall be allocated first to the principal
amount of the Claim (as determined for federal income tax purposes) and then, to the extent the
consideration exceeds the principal amount of the Claim, to accrued but unpaid interest.
11.13. Estimation of Claims; Certain Reserves. For purposes of calculating and making
Distributions to the Holders of Allowed Claims in any Class under the Plan, PTL shall hold in
the PTL Reserve at the time of such Distribution an amount sufficient to make Distributions on
Disputed Claims in such Class in the same Pro Rata percentage as is being made on Allowed
Claims in such Class. For purposes of determining the amount to be held in the PTL Reserve,
the Debtors shall use the maximum amount set forth in the Proof of Claim, unless a lesser
amount is ordered by the Bankruptcy Court or agreed to by PTL and the Holder of such Disputed
Claim. PTL also shall be entitled to seek one or more estimation orders from the Bankruptcy
Court for such purposes, which requests may be included as part of an objection filed with
respect to such Disputed Claims. PTL shall not be required to establish a PTL Reserve on
account of any portion of (i) an Insurance Claim that in Chief Officer's good faith estimate can
be paid from available insurance coverage if and when such Insurance Claim becomes and
Allowed Claim or (ii) any portion of a Disputed Claim asserting post-Petition Date interest
unless the Allowed Claims in such Disputed Claim's Class have been paid in full.
Notwithstanding the foregoing or anything else in this Plan, unless otherwise ordered by the
Bankruptcy Court, PTL Reserves shall not be required to be established or maintained with
respect to proofs of Claims or requests for Administrative Expense Claims filed after the
applicable Bar Date. The PTL Reserves may be merely bookkeeping entries or accounting
methodologies, which entries or methodologies may be revised from time to time and evergreen
in nature, as appropriate.
11.14. No Recourse. Notwithstanding that the Allowed amount of any particular
Disputed Claim is reconsidered under the applicable provisions of the Bankruptcy Code and
Bankruptcy Rules or is Allowed in an amount for which after application of the payment
priorities established by this Plan there is insufficient value to provide a recovery equal to that
received by other Holders of Allowed Claims in the respective Class, no Claim Holder shall have
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recourse against PTL, the Chief Officer, the Board of Managers, the individual members of the
Board of Managers, the Liquidation Trust, the Liquidation Trustee, the Debtors, or any oftheir
respective professionals, consultants, officers, directors, employees or members or their
successors or assigns, or any of their respective property. THE ESTIMATION OF CLAIMS
AND THE ESTABLISHMENT OF RESERVES UNDER THE PLAN MAY LIMIT THE
DISTRIBUTION TO BE MADE ON INDIVIDUAL DISPUTED CLAIMS, REGARDLESS OF
THE AMOUNT FINALLY ALLOWED ON ACCOUNT OF SUCH DISPUTED CLAIMS.
11.15. Satisfaction of Claims and Equity Interests. Unless otherwise provided in the
Plan or the Confirmation Order, any distributions and deliveries to be made on account of
Allowed Claims under the Plan shall be in complete settlement, satisfaction and release of any
right to distributions from the Debtors' Estates on account of such Allowed Claims.
11.16. Withholding and Reporting Requirements. In connection with this Plan and all
distributions thereunder, PTL and the Liquidation Trustee shall comply with all withholding and
reporting requirements imposed by any federal, state, local or foreign taxing authority, and all
Distributions hereunder shall be subject to any such withholding and reporting requirements.
PTL and the Liquidation Trustee shall be authorized to take any and all actions that may be
necessary or appropriate to comply with such withholding and reporting requirements, including,
without limitation, liquidating a portion of any Distribution to generate sufficient funds to pay
applicable withholding taxes or establishing any other mechanisms PTL or the Liquidation
Trustee believe are reasonable and appropriate, including requiring a Holder of a Claim to
submit appropriate tax and withholding certifications. Notwithstanding any other provision of
this Plan, (a) each Holder of an Allowed Claim or Allowed Interest that is to receive a
distribution under this Plan shall have sole and exclusive responsibility for the satisfaction and
payment of any tax obligations imposed by any governmental unit, including income,
withholding and other tax obligations on account of such distribution, and (b) no Distributions
shall be required to be made to or on behalf of such Holder pursuant to this Plan unless and until
such Holder has made arrangements satisfactory to PTL and the Liquidation Trustee for the
payment and satisfaction of such tax obligations or has, to the PTL's and the Liquidation
Trustee's satisfaction, established an exemption therefrom.

ARTICLE XII
PROCEDURES RELATING TO DISPUTED CLAIMS
12.01. Objections to Administrative Expense Claims and Claims. Following the
Effective Date, PTL, through the Chief Officer, shall be entitled to object to Administrative
Expense Claims and Claims. Any objections to Administrative Expense Claims and Ciaims shall
be filed and served on or before the later of (i) one hundred and twenty (120) days after the
Effective Date, and (ii) such later date as may be fixed by the Bankruptcy Court, which later date
may be fixed before or after the date specified in clause (i) above. No objection shall be required
with respect to a proof of Claim or proof of Administrative Expense Claim filed after the
applicable Bar Date, and any and all such Claims and Administrative Expense Claims shall be
deemed disallowed unless otherwise ordered by the Bankruptcy Court after notice and a hearing.
Any objections to Administrative Expense Claims and Claims shall be handled solely by PTL
through the Chief Officer.
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12.02. Amendments to Claims. After the Confirmation Date, a proof of Claim or
Administrative Expense Claim may not be amended without the authorization of the Bankruptcy
Court. Any amendment to a proof of Claim or Administrative Expense Claim submitted after the
Confirmation Date shall be deemed disallowed in full and expunged without any action by the
Debtors or PTL, unless the Holder of the Claim or Administrative Expense Claim has obtained
prior Bankruptcy Court authorization to file the amendment.
12.03. No Distributions Pending Allowance. Notwithstanding any other provision
hereof, if any portion of a Claim or Administrative Expense Claim is Disputed, no payment or
distribution provided hereunder shall be required to be made on account of such Claim or
Administrative Expense Claim unless and until such Disputed Claim or Administrative Expense
Claim becomes Allowed in its entirety.
12.04. Resolution of Disputed Claims. On and after the Effective Date, PTL, through the
Chief Officer, shall have the authority to compromise, settle, otherwise resolve, or withdraw any
objections to Disputed Claims without approval of the Bankruptcy Court. The reasonable fees
and expenses (including reasonable attorneys' fees and costs) that are incurred by PTL and the
Chief Officer shall be borne by PTL.
12.05. Resolution of Disputed Insurance Claims. All Insurance Claims not previously
Allowed shall be considered to be Disputed Claims as of the Effective Date such that no
objection to an Insurance Claim is required to be filed. All Insurance Claims shall be litigated to
an order of a court of competent jurisdiction over such claim except to the extent that PTL,
through the Chief Officer, in conjunction with the Debtors' applicable insurer, and the Holder of
the Disputed Insurance Claim compromise, settle or otherwise resolve the respective Insurance
Claim or agree to another method of claim resolution such as mediation or arbitration, in which
event they may settle, compromise or otherwise resolve any Disputed Claim without further
order of the Bankruptcy Court or any other court.

ARTICLE XIII
EXECUTORY CONTRACTS AND UNEXPIRED LEASES
13.01. Rejection or Assumption and Retention or Assignment.
(a) Assumption or Rejection of Executory Contracts and Unexpired Leases.
Pursuant to sections 365(a) and 1123(b)(2) of the Bankruptcy Code:
(i)
all executory contracts and unexpired leases of the Debtors shall be
deemed to be rejected by the applicable Debtor as of the Confirmation Date, subject to the
occurrence of the Effective Date, except for any executory contract or unexpired lease: (a) that
previously has been assumed and/or assigned pursuant to an order of the Bankruptcy Court
entered prior to the Effective Date; (b) as to which a motion for approval of the assumption
and/or assignment of such executory contract or unexpired lease has been filed and served prior
to the Confirmation Date; or (c) that is specifically designated as a contract or lease to be
assumed and/or assigned or retained on Schedule 13.01, which schedule shall be contained in
the Plan Supplement and shall list corresponding Cure Amounts;
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(ii) notwithstanding anything otherwise herein to the contrary, the
Debtors reserve the right, on or prior to the Effective Date, to amend Schedule 13.01 to delete
any executory contract or unexpired lease therefrom or add any executory contract or unexpired
lease thereto, in which event such executory contract(s) or unexpired lease(s) shall be deemed
to be, as applicable, rejected, assumed and/or assigned or retained. The Debtors shall provide
notice of any amendments to Schedule 13.01 to the parties to the executory contracts and
unexpired leases affected thereby. The listing of a document on Schedule 13.01 shall not
constitute an admission by the Debtors that such document is an executory contract or an
unexpired lease or that the Debtors have any liability thereunder.
(b) Approval of Assumptions, Retentions and Rejections by Confirmation
Order. Entry of the Confirmation Order by the Bankruptcy Court shall constitute approval of
the rejections, retentions, assumptions and/or assignments contemplated by this Plan pursuant
to sections 365 and 1123 ofthe Bankruptcy Code. Each executory contract and unexpired lease
assumed pursuant to Section 13.01(a) shall vest in and be fully enforceable by PTL in
accordance with its terms, except as modified by the provisions ofthis Plan, or any order of the
Bankruptcy Court authorizing or providing for its assumption or applicable federal law. The
Debtors reserve the right to file a motion on or before the Confirmation Date to assume or
reject any executory contract or unexpired lease.
13.02. Cure of Defaults.
(a) Generally. Except as may otherwise be agreed to by the Debtors or the
Chief Officer, as the case may be, and the non-Debtor party to the contract or lease, within
thirty (30) days after the Effective Date, PTL shall cure any and all undisputed defaults under
any executory contract or unexpired lease assumed by the Debtors pursuant to the Plan, in
accordance with section 365(b) of the Bankruptcy Code. Subject to the last sentence of Section
13.02(b) of the Plan, all disputed defaults that are required to be cured shall be cured either
within thirty (30) days ofthe entry of a Final Order determining the amount, if any, ofPTL's
liability with respect thereto, or as may otherwise be agreed to by the parties.
(b) Notice of Proposed Cure. The Debtors shall, prior to the conclusion of the
Confirmation Hearing, file and serve on parties to executory contracts and unexpired leases that
may be assumed pursuant to Section 13.01 of the Plan a notice (the "Cure Notice") listing the
proposed Cure Amount to be paid in connection with the executory contracts and unexpired
leases that may be Assumed, retained, assumed and/or assigned pursuant to Section 13.01(a) of
the Plan. The non-Debtor parties to such contracts and leases shall have until fifteen (15) days
following service of the Cure Notice to object in writing to the proposed cure and to propose an
alternative cure. In the event that no objection is timely filed, the applicable party shall be
deemed to have consented to the cure proposed by the Debtors (including amounts of
compensation for actual pecuniary loss) and shall be forever enjoined and barred from seeking
from the Debtors, PTL, the Chief Officer and the Liquidation Trustee any additional amount on
account of the Debtors' cure obligations under section 365 of the Bankruptcy Code. If an
objection is timely filed with respect to the Cure Amount proposed by the Debtors for an
executory contract or unexpired lease, the Bankruptcy Court shall hold a hearing to determine
the amount of any disputed cure amount not settled by the parties. Notwithstanding anything
otherwise to the contrary, at all times through the date that is thirty (30) days after the entry of a
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Final Order resolving and fixing the amount of a disputed cure amount, whether such date is
before or after the Effective Date, each of the Debtors and PTL shall be authorized to reject
such executory contract or unexpired lease by notice to the non-debtor party to such executory
contract or unexpired lease.
13.03. Bar Date for Filing Proofs of Claim Relating to Executory Contracts and
Unexpired Leases Rejected Pursuant to the Plan. Claims arising out of the rejection of an
executory contract or unexpired lease pursuant to Section 13.01 of the Plan must be filed with
the Bankruptcy Court and served upon the Debtors in accordance with the Bar Date Order. All
such Claims not filed within such time will be forever barred from assertion against the Debtors
and their estates, and PTL.

ARTICLE XIV
EFFECT OF CONFIRMATION & INDEMNIFICATION,
RELEASE, INJUNCTIVE AND RELATED PROVISIONS
14.01. Binding Effect. From and after the Confirmation Date, but subject to the
occurrence of the Effective Date, this Plan shall be binding and inure to the benefit of the
Debtors, all present and former Holders of Claims and Equity Interests, and their respective
assigns, including PTL.
14.02. Vesting of Assets. Upon the Effective Date and the transfer of the PTL Assets to
PTL and the Liquidation Trust Assets to the Liquidation Trust, as applicable, pursuant to sections
1141 (b) and (c) of the Bankruptcy Code, any assets of the Debtors and Estates shall vest in PTL
or the Liquidation Trust, as applicable, in each case free and clear of all Claims, Liens,
encumbrances, charges, and other interests, except as otherwise provided herein or in the
Confirmation Order. Pursuant to section 1123(b)(3) of the Bankruptcy Code and the terms of
this Plan, PTL shall retain and shall have the exclusive rights, in its discretion to enforce against
any Person any and all Causes of Action that constitute PTL Assets.
14.03. Term of Pre-Confirmation Injunctions or Stays. Unless otherwise provided in this
Plan, the Confirmation Order, or a separate order from the Bankruptcy Court, all injunctions or
stays arising under or entered during the Chapter 11 Cases in accordance with sections 105 or
362 of the Bankruptcy Code, or otherwise, and in existence on the Confirmation Date, shall
remain in full force and effect until the later of (i) the Effective Date, (ii) the date indicated in
such applicable order, (iii) the dissolution of PTL, or (iv) the dissolution of the Liquidation Trust.
Notwithstanding the foregoing, any stay or injunction, if any is applicable, is terminated effective
as of the Effective Date to allow the Debtors (or PTL as transferee), Roger J. Engemoen, Jr. and
Samco Capital Markets, Inc. to fully prosecute until conclusion and liquidate (and nothing in the
Plan, the Confirmation Order or any Plan Documents impairs, discharges, precludes or
prejudices) their respective claims, counterclaims, offsets, defenses, affirmative defenses, rights
or interests asserted in Arbitration No. 12-02714 before the Financial Industry Regulatory
Authority ("FINRA Action"), all of which are preserved; provided that in the FINRA Action: (i)
the net proceeds of any judgment or recovery realized by the Debtors (or by PTL as transferee),
shall be governed by and distributed in accordance with the terms of this Plan. Further, the
Debtors (or PTL as transferee) retain their right to assert any claim awarded to them in the
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FINRA Action as a setoff, reduction or recoupment against any judgment or recovery by Roger
J. Engemoen, Jr. and Samco Capital Markets, Inc. therein, and (ii) Roger J. Engemoen, Jr. and
Samco Capital Markets, Inc. retain their right to assert any claim awarded to them in the FINRA
Action as a setoff, reduction or recoupment against any judgment or recovery by the Debtors (or
by PTL as transferee) therein and, after any such setoff, reduction or recoupment, if allowed, the
remainder of such claim will be treated in accordance with the terms of the Plan. The rights,
defenses, affirmative defenses, and any right of setoff or recoupment of Roger J. Engemoen in
connection with any existing or future claims or Causes of Action against him are preserved and
are not precluded, impaired, discharged or enjoined by the Plan, the Confirmation Order or the
Plan Documents.
14.04. Injunction Against Interference with Plan. Upon the entry of the Confirmation
Order, all Holders of Claims and Equity Interests and other parties in interest, along with their
respective present or former affiliates, employees, agents, officers, directors, or principals, shall
be enjoined from taking any actions to interfere with the implementation or consummation of
this Plan.
14.05. Injunction. Except as otherwise expressly provided in this Plan or the
Confirmation Order, as of the Confirmation Date, but subject to the occurrence ofthe Effective
Date, all Persons who have held, hold or may hold Liens, Claims, liabilities or encumbrances
against or Equity Interests in, any or all of the Debtors, along with their respective present or
former employees, agents, officers, directors, or principals, are permanently enjoined, with
respect to any such Liens, Claims, liabilities or encumbrances or Equity Interests, as of the
Confirmation Date but subject to the occurrence of the Effective Date, from: (a) commencing,
conducting or continuing in any manner, directly or indirectly, any suit, action or other
proceeding of any kind (including any proceeding in a judicial, arbitral, administrative or other
forum) against or affecting the Debtors, PTL, the Chief Officer, the Board ofManagers, the
individual members of the Board of Managers, the Liquidation Trust, the Liquidation Trustee, or
any oftheir property, or any direct or indirect transferee of any property of, or direct or indirect
successor in interest to, any of the foregoing Persons or any property of any such transferee or
successor; (b) enforcing, levying, attaching (including any pre-judgment attachment), collecting
or otherwise recovering by any manner or means, whether directly or indirectly, any judgment,
award, decree or order against the Debtors, PTL, the Chief Officer, the Board ofManagers, the
individual members of the Board of Managers, the Liquidation Trust, the Liquidation Trustee, or
any of their property (including, without limitation, the PTL Assets and the Liquidation Trust
Assets, as applicable), or any direct or indirect transferee of any property of, or direct or indirect
successor in interest to, any of the foregoing Persons, or any property of any such transferee or
successor; (c) creating, perfecting or otherwise enforcing in any manner, directly or indirectly,
any encumbrance of any kind against the Debtors, PTL, the Chief Officer, the Board of
Managers, the individual members of the Board of Managers, the Liquidation Trust, the
Liquidation Trustee, or any of their property (including, without limitation, the PTL Assets and
the Liquidation Trust Assets, as applicable), or any direct or indirect transferee of any property
of, or successor in interest to, any of the foregoing Persons; (d) acting or proceeding in any
manner, in any place whatsoever, that does not conform to or comply with the provisions of this
Plan to the full extent permitted by applicable law; (e) taking any actions to interfere with the
implementation or consummation of this Plan; and (f) commencing or continuing, in any manner
or in any place, any action that does not comply with or is inconsistent with the provisions of this
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Plan, such as commencing or continuing in any manner any action or other proceeding of any
kind with respect to any Claims and Causes of Action which are extinguished or released
pursuant to this Plan; provided, however, that nothing contained herein shall preclude such
Persons from exercising their rights arising under and consistent with the terms of this Plan;
provided, further, that nothing contained herein shall enjoin any suit, action or other proceeding
of any kind (including any proceeding in a judicial, arbitral, administrative or other forum)
commenced or continued against any customer of the Debtors, who is not a Released Party,
regarding such customer's property.
14.06. Releases.

(a) Releases by the Debtors. Except as otherwise provided in this Plan or
the Confirmation Order, as of the Effective Date, the Debtors, in their individual
capacities and as debtors in possession, and PTL shall be deemed to forever release and
waive all claims, obligations, suits, judgments, damages, demands, debts, rights, causes of
action and liabilities, whether liquidated or unliquidated, fixed or contingent, matured or
unmatured, known or unknown, foreseen or unforeseen, then existing or thereafter
arising, in law, equity or otherwise, which are based in whole or in part on any act,
omission, transaction, event or other occurrence taking place on or before the Effective
Date in any way relating to the Debtors, PTL, the Canadian Debtor, the Chapter 11
Cases, this Plan or the Disclosure Statement, the Canadian Proceeding and that could
have been asserted by or on behalf of the Debtors, or PTL, whether directly, indirectly,
derivatively or in any representative or any other capacity, against any Released Party;
provided, however, that in no event shall anything in this Section be construed as (i) a
release of any Person's fraud, willful misconduct or gross negligence, (ii) a release or
waiver of the Debtors' or PTL's right or ability to assert or raise certain claims against
any Released Party as defense to a claim or suit brought against them or their assets by
any Released Party, (iii) with respect to Peak6 Investments, L.P. and its affiliates, and
Apex Clearing, Apex Holdings and their affiliates, a release or waiver of any claims,
causes of action, or culpability arising out of or relating to the Apex Transaction or the
Knight Transaction, (iv) with respect to Knight Execution & Clearing Services LLC and
its affiliates, a release or waiver of any claims, causes of action, or culpability arising out
of or relating to the Knight Transaction, or (v) with respect to the Debtors and their
subsidiaries, a release or waiver of claims, causes of action, or culpability arising out of or
related to the improper disclosure, the failure to disclose, or insufficient disclosures of
certain nonaccrual receivables collateralized by certain illiquid assets pledged to PFSI by
Call Now, Inc. in relation to Call Now, Inc.'s margin trading account at PFSI, including,
among other assets, the so-called Retama Park Development Corporation Bonds.
(b) Releases by Holders of Claims. Except as otherwise provided in this
Plan or the Confirmation Order, on the Effective Date, to the fullest extent permissible
under applicable law, as such law may be extended or interpreted subsequent to the
Effective Date, all Holders of Claims, in consideration for the obligations of the Debtors
and PTL under this Plan, and other contracts, instruments, releases, agreements or
documents executed and delivered in connection with this Plan, and each entity (other
than the Debtors) that has held, holds or may hold a Claim, as applicable, will be deemed
to have consented to this Plan for all purposes and the restructuring embodied herein and
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will be deemed to forever release, waive and discharge all claims, demands, debts, rights,
causes of action or liabilities (other than the right to enforce the obligations of any party
under this Plan and the contracts, instruments, releases, agreements and documents
delivered under or in connection with this Plan), including as a result of this Plan being
consummated, whether liquidated or unliquidated, fixed or contingent, matured or
unmatured, known or unknown, foreseen or unforeseen, then existing or thereafter
arising, in law, equity or otherwise from the beginning of time through and including the
Effective Date in any way relating to the Debtors, PTL, the Canadian Debtor, the Chapter
11 Cases, this Plan or the Disclosure Statement, the Canadian Proceeding against the
Released Parties in their respective capacities as such; provided, however, that the
foregoing releases shall apply only to any Holder of a Claim that (a) is entitled to vote on
the Plan and (b) "opts-in" to the releases provided in this Section 14.06(b) in a timely and
properly submitted Ballot. Notwithstanding the foregoing, in no event shall anything in
this Section be construed as (i) a release of any Person's fraud, willful misconduct or gross
negligence; (ii) a release or waiver of any Released Party's right or ability to assert or
raise claims against any Released Party as defense to a claim or suit brought against them
or their assets by any Released Party, (iii) with respect to the Debtors and their
subsidiaries, a release or waiver of claims, causes of action, or culpability arising out of or
related to the improper disclosure, the failure to disclose, or insufficient disclosures of
certain nonaccrual receivables collateralized by certain illiquid assets pledged to PFSI by
Call Now, Inc. in relation to Call Now, Inc.'s margin trading account at PFSI, including,
among other assets, the so-called Retama Park Development Corporation Bonds, (iv) with
respect to Knight Execution & Clearing Services LLC and its affiliates, a release or
waiver of any claims, causes of action, or culpability arising out of or relating to the
Knight Transaction, or (v) with respect to Peak6 Investments, L.P. and its affiliates, and
Apex Clearing, Apex Holdings and their affiliates, a release or waiver of any claims,
causes of action, or culpability arising out of or relating to the Apex Transaction or the
Knight Transaction.
(c) Notwithstanding anything otherwise to the contrary, no provision of
this Plan or of the Confirmation Order, including any release or exculpation provision,
shall modify, release or otherwise limit the liability of any Person not specifically released
hereunder, including any Person that is a co-obligor or joint tortfeasor of a Released
Party, that otherwise is liable under theories of vicarious or other derivative liability.
(d) Notwithstanding any language to the contrary contained in the
Disclosure Statement, Plan and/or Confirmation Order, no provision of the Plan or of the
Confirmation Order shall preclude the U.S. Securities and Exchange Commission from
enforcing its police or regulatory powers and no provision shall release any non-Debtor
from liability in connection with any legal action or claim brought by the U.S. Securities
and Exchange Commission.
(e) Notwithstanding any language to the contrary contained in the
Disclosure Statement, Plan and/or Confirmation Order, to the extent the Class Action
Stipulation is not approved by entry of final, non-appealable orders of this Court and the
United States District Court for the Northern District of Texas, nothing in the Plan or the
Confirmation Order shall or is intended to (i) affect, release, enjoin or impact in any way
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the prosecution of the claims of the Lead Plaintiff or the Putative Class asserted or to be
asserted against any non-Debtor in the Putative Class Action, or (ii) preclude Lead
Plaintiff or the Putative Class from seeking discovery from the Debtors, PTL, the
Liquidation Trust or any transferee of the Debtors' assets.

14.07. Exculpation and Limitation of Liability. None of the Debtors, PTL, the Board of
Managers, the individual members of the Board of Managers, the Committee, the Indenture
Trustees, the individual members of the Committee, or any of their respective current members,
partners, officers, directors, employees, advisors, professionals, affiliates, or agents and advisors
of any of the foregoing (including any attorneys, financial advisors, investment bankers and
other professionals retained by such Persons, but solely in their capacities as such) shall have or
incur any liability to any Holder of any Claim or Equity Interest for any act or omission in
connection with, related to, or arising out of the Chapter 11 Cases, the Canadian Proceeding, the
Prepetition Restructuring, the negotiation and execution of this Plan, the Disclosure Statement,
the solicitation of votes for and the pursuit of confirmation of this Plan, the consummation of this
Plan, or the administration of this Plan, and the property to be distributed under this Plan,
including all documents ancillary thereto, all decisions, actions, inactions and alleged negligence
or misconduct relating thereto and all prepetition activities leading to the promulgation and
confirmation of this Plan except fraud, willful misconduct or gross negligence as determined by
a Final Order. Notwithstanding the foregoing, nothing in this Section 14.07 shall: (i) be
construed as a release of any Person's or entity's fraud, gross negligence or willful misconduct
with respect to matters set forth in this Section 14.07; (ii) limit the liability of attorneys for the
Debtors, the Indenture Trustees, PTL, the Chief Officer or the Liquidation Trust to their
respective clients pursuant to DR 6-102 ofthe Code of Professional Responsibility; (iii) be
construed as a release or waiver of the Debtors' or PTL's right or ability to assert or raise certain
claims against any party as a defense to a claim or suit brought against them by such party; or
(iv) constitute a release, waiver, or exculpation of any claims, causes of action, or culpability
arising out of or relating to the Prepetition Restructuring with respect to Peak6 Investments, L.P.
and its affiliates, and Apex Clearing, Apex Holdings and their affiliates. As consideration for,
and as an express condition of, the exculpation provided in this Section 14.07, each officer and
director of the Debtors receiving exculpation under this Section 14.07 agrees to provide
reasonable cooperation and assistance to the Debtors, PTL, and the Chief Officer, as applicable,
and their successors and assigns, in connection with the chapter 11 cases and the pursuit of any
claims, causes of action, or liabilities. Such cooperation and assistance shall not involve or
require any out-of-pocket expense by such officer or director. In the event any officer or director
of the Debtors fails to provide reasonable cooperation or assistance as requested by the Debtors,
PTL, or the Chief Officer, as applicable, or their successors and assigns, the remedy shall be that
all exculpations provided to such Person under this Plan with respect to the Prepetition
Restructuring shall be null and void.
14.08. Limitation on Releases and Exculpation. Notwithstanding anything to the
contrary in this Plan, nothing in Sections 14.06 or 14.07 of the Plan shall waive or release (i) any
claims, causes of action, or culpability of any Person based upon or arising out of such Person's
knowingly or willfully failing to disclose, knowingly or willfully improperly disclosing, or
intentionally or willfully providing insufficient disclosure of, any material fact, including,
without limitation, disclosures arising out of or related to any Debtor's nonaccrual receivables or
disclosures arising out of or relating to the value of the so-called Retama Park Development
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Corporation, Cambridge, Dade County, and Will County municipal bonds; (ii) without limiting
the foregoing, any claims, causes of action, or culpability of any Person arising out of or relating
to any Debtor's nonaccrual receivables or disclosures arising out of or related to the so-called
Retama Park Development Corporation, Cambridge, Dade County, and Will County municipal
bonds to the extent that after January 2, 2013, any Holder of a claim discovers any fact or
circumstance not previously known to such Holder, which materially affects such claim, cause of
action or culpability; or (iii) any claims, causes of action, or culpability of any Person arising out
of or related to such Person's knowingly or intentionally providing false or misleading financial
information to the Holder of any claim to the extent not included in clause (i) or (ii) above.
14.09. Injunction Related to Releases and Exculpation. Except as otherwise provided in
this Plan, the Confirmation Order shall permanently enjoin the commencement or prosecution by
any Person, whether directly, derivatively or otherwise, of any Claims, obligations, suits,
judgments, damages, demands, debts, rights, Causes of Action or liabilities satisfied, released or
discharged pursuant to this Plan, including the Claims, obligations, suits, judgments, damages,
demands, debts, rights, Causes of Action or liabilities released in Sections 14.06 and 14.07 of
this Plan.
14.10. Release of Liens and Encumbrances.
(a) Each Lien or encumbrance on the Debtors' assets, other than a permitted
encumbrance (excluding a permitted encumbrance securing a financial obligation that is not an
Assumed Liability), including Liens or encumbrances securing: (w) any Second Lien Note
Claim, Second Lien Note Guarantee Claim, Convertible Note Claim, Other Secured Claim or
Administrative Expense Claim arising under or related to the Debtors' Indentures; (x) any
Claim that is purportedly secured; or (y) any judgment, personal property or ad valorem tax, or
other tax of any kind or character, mechanic's or similar lien Claim, in each case regardless of
whether such Claim is an Allowed Claim, shall, regardless of whether such Claim has been
scheduled or proof of such Claim has been filed:
(i)
if such Lien or encumbrance secures a Priority tax Claim or Other
Secured Claim, upon payment of the consideration set forth in Article IV-VIII, as the case may
be, automatically, and without further action by the Debtors or PTL, be deemed released; or
(ii) in all other cases, automatically, and without further action by the
Debtors or PTL, be deemed released immediately upon the occurrence of the Effective Date,
and without further action by the Debtors or PTL, be deemed released.
(b) The Holder of any such Lien or encumbrance shall execute such
documents and instruments as PTL, the Chief Officer or the Liquidation Trustee, as the case
may be, require to evidence such Claim Holder's release of such property or Lien or
encumbrance, and if such Holder refuses to execute appropriate documents or instruments, the
Debtors, PTL, or the Chief Officer (as applicable) may, in their discretion, file a copy of the
Confirmation Order in the appropriate recording office, which shall serve to release any Claim
Holder's rights in such property; and
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(c) On the Effective Date, except as expressly provided in the Plan, all right,
title and interest in Estate property subject to a Lien or an encumbrance immediately prior to
the Effective Date shall be transferred as a PTL Asset to PTL.
14.11. Satisfaction of Subordination Rights.
All Claims against the Debtors and all rights and Claims between or among claimholders
relating in any manner whatsoever to Claims against the Debtors, based upon any claimed
subordination rights (if any), shall be deemed satisfied by the distributions under this Plan, and
such subordination rights shall be deemed waived, released, and terminated as of the Effective
Date.
ARTICLE XV
CONDITIONS PRECEDENT
15.01. Conditions to Confirmation. The following are conditions precedent to
confirmation of this Plan that may be satisfied or waived in accordance with Section 15.03 of
this Plan:
(a) the Bankruptcy Court shall have approved the Disclosure Statement with
respect to this Plan in an order in form and substance reasonably acceptable to the Debtors, the
Consenting Second Lien Noteholders and the Consenting Convertible Noteholders;
(b) the Confirmation Order and Plan Documents shall be in form and
substance reasonably acceptable to the Debtors, the Consenting Second Lien Noteholders and
the Consenting Convertible Noteholders;
(c) in each case subject to the occurrence of the Effective Date, to the extent
necessary or appropriate, the Plan Documents, including the PTL LLC Agreement and the
Liquidation Trust Agreement, to be entered into by PTL shall have been entered and delivered,
all actions, documents, and agreements necessary to implement the Plan shall have been
effected or executed and the Debtors shall have received all material authorizations, consents,
regulatory approvals, rulings, letters, no-action letters, opinions, or documents that are
reasonably necessary to implement the Plan and that are required by law, regulation, or order.
15.02. Effectiveness. The Plan shall not become effective unless and until: (i) the
Confirmation Order shall have been entered by the Bankruptcy Court and become final and nonappealable; (ii) the Plan Documents shall have been executed and become effective; and (iii) the
order approving the SunGard Settlement Agreement shall have become final and non-appealable.
15.03. Waiver of Conditions. The Debtors, with the consent ofthe Consenting Second
Lien Noteholders and the Consenting Convertible Noteholders (in each case, such consent not to
be unreasonably withheld or delayed), to the extent not prohibited by applicable law, may waive
one or more of the conditions precedent: (i) to effectiveness of the Plan set forth in Section 15.02
hereof in whole or part, upon five Business Days' notice to the Bankruptcy Court without a
hearing, provided, however, that waiver of the condition precedent to effectiveness of the Plan
set forth in Section 15 .02(iii) of this Plan shall also require the consent of SunGard Financial
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Systems LLC (such consent not be unreasonably withheld or delayed); or (ii) to confirmation of
the Plan set forth in Section 15.01 hereof prior to the Confirmation Date without any hearing.
The failure to satisfy or waive any condition to the Confirmation Date or the Effective Date may
be asserted by the Debtors in their sole discretion regardless of the circumstances giving rise to
the failure of such conditions to be satisfied (including any action or inaction by the Debtors in
their sole discretion). The failure of the Debtors to exercise any of the foregoing rights shall not
be deemed a waiver of any other rights, and each such right shall be deemed an ongoing right,
which may be asserted at any time.
15.04. Withdrawal ofPlan.
(a) Right to Revoke or Withdraw. The Debtors, with the consent of the
Consenting Second Lien Noteholders and the Consenting Convertible Noteholders, reserve the
right to jointly revoke or withdraw the Plan at any time prior to the Effective Date.
(b) Effect of Withdrawal, Revocation or Non-Consummation. If the Debtors
revoke or withdraw the Plan prior to the Effective Date, or if the Confirmation Date or the
Effective Date does not occur, the Plan, any settlement or compromise embodied in the Plan
(including the fixing or limiting to an amount certain any Claim or Interest or Class of Claims
or Interests), the assumption or rejection of executory contracts, unexpired leases, any release,
exculpation or indemnification provided for in the Plan, and any document or agreement
executed pursuant to the Plan shall be null and void. In such event, nothing contained herein,
and no acts taken in preparation for consummation of the Plan shall be deemed to constitute a
waiver or release of any Claims by or against or Equity Interest in the Debtors or any other
Person, to prejudice in any manner the rights of the Debtors or any Person in any further
proceedings involving the Debtors, or to constitute an admission of any sort by the Debtors or
any other Person.
15.05. Waiver of Rule 3020(e) Stay. Pursuant to Bankruptcy Rule 3020(e), the
Confirmation Order shall be immediately effective upon its entry and shall not be subject to the
stay provided in Bankruptcy Rule 3020(e).
ARTICLE XVI
RETENTION OF JURISDICTION
16.01. Scope ofBankruptcy Court Jurisdiction. The Bankruptcy Court shall have
exclusive jurisdiction of all matters arising out of, and related to, the Chapter 11 Cases and the
Plan pursuant to, and for the purposes of, sections 105(a) and 1142 of the Bankruptcy Code and
for, among other things, the following purposes:
(a) To hear and determine pending applications for the assumption,
assumption and assignment or rejection of executory contracts or unexpired leases and the
allowance of cure amounts and Claims resulting therefrom or from the assumption, assumption
and assignment or rejection of executory contracts or unexpired leases pursuant to this Plan;
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(b) To hear and determine any and all adversary proceedings, applications,
and contested matters, and to order appropriate relief in connection therewith (including
issuance and/or enforcement of releases);
(c) To hear and determine any objection to Administrative Expense Claims,
Claims or Equity Interests;
(d) To enter and implement such orders as may be appropriate in the event the
Confirmation Order is for any reason stayed, revoked, modified, or vacated;
(e) To issue such orders in aid of execution and consummation of the Plan, to
the extent authorized by section 1142 of the Bankruptcy Code;
(f) To consider any amendments to, or modifications of, the Plan and the Plan
Supplement, and any dispute or controversy relating to execution, delivery or compliance with
any document included in the Plan Supplement, and to cure any defect or omission, or
reconcile any inconsistency in any order of the Bankruptcy Court, including the Confirmation
Order;
(g) To hear and determine all applications for compensation and
reimbursement of expenses of professionals under sections 330, 331, and 503(b) of the
Bankruptcy Code;
(h) To hear and determine disputes arising in connection with the
interpretation, implementation, or enforcement of this Plan;
(i)
To issue injunctions, enter and implement other orders, and take such
other actions as may be necessary or appropriate to restrain interference by any Person with the
consummation, implementation, or enforcement of the Plan, any transaction to be
consummated in accordance herewith, the PTL LLC Agreement, the Liquidation Trust
Agreement, the Confirmation Order, or any other order of the Bankruptcy Court;

G) To recover all assets of the Debtors and property ofthe Debtors, PTL, and
Liquidation Trust, wherever located;
(k) To hear and determine matters concerning state, local, and federal taxes,
including as provided by sections 346, 505, and 1146 of the Bankruptcy Code (including the
expedited determination of tax under section 505(b) of the Bankruptcy Code);
(I)

To resolve any Disputed Claims or Equity Interests;

(m)

To hear any other matter not inconsistent with the Bankruptcy Code; and

(n) To enter a final decree closing the Chapter 11 Cases; provided, however,
with respect to a governmental unit's exercise of its police or regulatory powers other than the
enforcement of a money judgment, the jurisdiction of any other tribunal shall not be reduced or
impaired from that as set forth in any applicable, valid statutory grant of jurisdiction.
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ARTICLE XVII
MISCELLANEOUS PROVISIONS
17.01. Authorized Post-Petition Date Payments. Notwithstanding the contents ofthe
Schedules, Claims listed therein as undisputed, liquidated and not contingent shall be reduced by
the amount, if any, that was paid by one or more of the Debtors pursuant to an order of the
Bankruptcy Court. To the extent such payments are not reflected in the Schedules, such
Schedules are hereby amended and reduced to reflect that such payments were made. Nothing in
this Plan shall preclude PTL, the Chief Officer or the Liquidation Trustee from paying Claims
that the Debtors were authorized to pay pursuant to any Final Order entered by the Bankruptcy
Court prior to the Confirmation Date.
17 .02. Payment of Fees and Expenses of Certain Creditors. All Restructuring Support
Agreement Professional Fees payable under the Restructuring Support Agreement and the Plan
shall be paid by the Debtors prior to or on the Effective Date without any further notice to or
action, order, or approval of the Bankruptcy Court.
17.03. Effectuating Documents and Further Transactions. Each of the Debtors and PTL
is authorized to execute, deliver, file, or record such contracts, instruments, releases, indentures,
and other agreements or documents and take such actions as may be necessary or appropriate to
effectuate and further evidence the terms and conditions of the Plan and any securities issued
pursuant to this Plan.
17.04. Exemption from Transfer Taxes. Pursuant to section 1146(a) ofthe Bankruptcy
Code, the issuance, transfer, or exchange of notes or equity securities under the Plan, the creation
of any mortgage, deed of trust, or other security interest, the making or assignment of any lease
or sublease, or the making or delivery of any deed or other instrument of transfer under, in
furtherance of, or in connection with the Plan, including any merger agreements or agreements of
consolidation, deeds, bills of sale, or assignments executed in connection with any of the
transactions contemplated under the Plan, shall constitute a "transfer under a plan" and shall not
be subject to any stamp, real estate transfer, mortgage recording, or other similar tax.
17.05. Termination of Professionals. On the Effective Date, the engagement of each
Professional retained by the Debtors shall be terminated without further order of the Bankruptcy
Court or act of the parties. All final requests for compensation or reimbursement of the fees of
any professional employed pursuant to sections 327 or 1103 of the Bankruptcy Code or
otherwise in the Chapter 11 Cases must be filed and served on PTL and its counsel, the
Liquidation Trustee and counsel for the Liquidation Trust, and the Office of the United States
Trustee, not later than sixty (60) days after the Effective Date, unless otherwise ordered by the
Bankruptcy Court. Objections to applications of such professionals or other entities for
compensation or reimbursement of expenses must be filed and served on the parties specified
above in this Section 17.05 and the requesting professional or other entity not later than twenty
(20) days after the date on which the applicable application for compensation or reimbursement
was served.
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17.06. Access. From and after the Effective Date, PTL and the Liquidation Trust shall
cooperate with any Person that served as a director or officer of a Debtor at any time prior to the
Effective Date, and make available to any such party such documents, books, records or
information relating to the Debtors' activities prior to the Effective Date that such party may
reasonably require relating to any action taken in connection with such party's role as a director
or officer of a Debtor, any action taken in connection with the negotiation, execution and
implementation ofthis Plan, and the Chapter 11 Cases.
17.07. Books and Records. For five (5) years from the Effective Date, which period may
be extended upon reasonable request of a party in interest, the Debtors, PTL, the Liquidation
Trust, and/or any transferee of the Debtors' books, records, documents, files, and electronic data
(in whatever format, including native format) (collectively, the "Books and Records"), (i) shall
preserve and maintain all of the Books and Records, and (ii) shall not destroy, abandon, transfer
or otherwise render unavailable such Books and Records absent further order of this Court or
any court of competent jurisdiction, on 60 days-notice to parties in interest (including, but not
limited to the Securities and Exchange Commission and Lead Plaintiff (defined below in Section
17.08)), with an opportunity to be heard.
17.08. Putative Class Action. To the extent that the Class Action Stipulation is not
approved by entry of final, non-appealable orders of this Court and the United States District
Court for the Northern District of Texas, such non-approval shall not affect, impact, waive or
prejudice any Claims against the Debtors to the extent of available insurance coverage and
proceeds by the lead plaintiff, Reid Friedman (the "Lead Plaintiff'), in the Putative Class Action,
individually and on behalf of all persons or entities who purchased publicly traded common
stock of PWI between March 30, 2007 and August 4, 2011, or that held PWI common stock as of
the record date in 2009, 2010, and 2011 (March 23, 2009, March 29, 2010, and March 1, 2011,
respectively) and were entitled to vote on the election of PWI's directors (the "Putative Class"),
or the Putative Class, arising out of, related to, or asserted in the Putative Class Action.
17 .09. Payment of Statutory Fees. On the Effective Date, and thereafter as may be
required, the Debtors and/or PTL, as applicable, shall pay all fees payable pursuant to section
1930 of chapter 123 of title 28 of the United States Code through the entry of a final decree
closing the applicable Debtor's cases.
17.10. Post-Effective Date Fees and Expenses. From and after the Effective Date, in the
ordinary course of business and without the necessity for any approval by the Bankruptcy Court,
the Chief Officer or the Liquidation Trustee shall pay, from the PTL Assets or the Liquidation
Trust Assets, as applicable, the reasonable fees and expenses of professional Persons thereafter
incurred by PTL, including those fees and expenses incurred in connection with the
implementation and consummation of this Plan, and fees incurred in preparing, prosecuting and
objecting to final fee applications, which fees and expenses shall constitute Wind-Down
Expenses. The Liquidation Trust shall report all disbursements to PTL for inclusion in the
Wind-Down expenses·.
17 .11. Amendment or Modification of this Plan. Alterations, amendments, or
modifications of or to the Plan (including to provide for treatment different than that set forth
herein with respect to any class of Claim or Equity Interest, including establishment of
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subclasses of Classes of Claims or Equity Interests to the extent required if so elected by the
Debtors, the unimpairment of Classes that are impaired hereunder, and the impairment of Classes
that are unimpaired hereunder) may be proposed in writing by the Debtors at any time prior to
the Confirmation Date, provided that the Plan, as altered, amended, or modified, satisfies the
conditions of sections 1122 and 1123 of the Bankruptcy Code, and the Debtors shall have
complied with section 1125 of the Bankruptcy Code. This Plan may be altered, amended, or
modified, with the consent of the Consenting Second Lien Noteholders and the Consenting
Convertible Noteholders (in each case, such consent not to be unreasonably withheld or
delayed), at any time after the Confirmation Date and before substantial consummation, provided
that this Plan, as altered, amended, or modified, satisfies the requirements of sections 1122 and
1123 of the Bankruptcy Code and the Bankruptcy Court, after notice and a hearing, confirms the
Plan, as altered, amended, or modified, under section 1129 of the Bankruptcy Code and the
circumstances warrant such alterations, amendments, or modifications. A Holder of a Claim or
Equity Interest that has accepted this Plan shall be deemed to have accepted this Plan, as altered,
amended, or modified, if the proposed alteration, amendment, or modification does not
materially and adversely change the treatment of the Claim or Equity Interest of such Holder.
17.12. SunGard Settlement Agreement. If anything in the Plan and Disclosure Statement
conflicts with, or is contrary to any term(s) ofthe SunGard Settlement Agreement, as such term
or terms pertain(s) to SunGard Financial Systems LLC's rights, remedies and privileges or with
respect to the treatment of the Amended SunGard Claim, the SunGard Settlement Agreement
shall control.
17.13. D&O Insurance Policies. Notwithstanding any other provision ofthe Plan, the
Disclosure Statement, any Plan Document, or the Confirmation Order, the respective claims,
rights, priority of payment, and interests, if any, of any Person covered by the D&O Insurance
Policies (such Persons, the "Covered Insureds") in, under, or with respect to, the D&O Insurance
Policies and the D&O Insurance Proceeds (and against any insurance carriers), subject to, and in
accordance with, the terms thereof, are: (i) preserved and retained by them; and (ii) not
determined, precluded, impaired, discharged or enjoined by the (a) Plan, (b) the Confirmation
Order, (c) any Plan Document, or (d) any vesting of property under the Plan, the Confirmation
Order, the Plan Documents or otherwise. Further, nothing in the Plan, the Disclosure Statement,
any Plan Document, or the Confirmation Order alters or affects the D&O Insurance Policies, or
the Covered Insureds' rights thereunder, including without limitation, in each case, the priority of
payments provision set forth in the Primary Policy. Nothing herein limits payment ofD&O
Insurance Proceeds to satisfy the amounts to be contributed to settle the Putative Class Action
pursuant to the terms of the Class Action Stipulation approved by this Court by Order dated
March 26, 2013. Nothing herein shall preclude, prejudice, impair or otherwise affect any rights
the Debtors, PTL, the Liquidating Trustee or creditors of the Debtors may have with respect to
the D&O Insurance Policies or the D&O Insurance Proceeds. From and after the Effective Date,
the Advancement Orders shall have no further effect on the Covered Insureds with regards to
defense costs (including attorney's fees) incurred post-Effective Date; provided, however, that
the budgets and caps for defense costs (including attorney's fees) contained in the Advancement
Order remain in effect through the Effective Date.
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17 .14. Confirmation Order. The Confirmation Order shall, and is hereby deemed to,
ratify all transactions effected by the Debtors during the period commencing on the Petition Date
and ending on the Confirmation Date except for any acts constituting willful misconduct, gross
negligence, recklessness or fraud.
17.15. Severability. If, prior to the entry of the Confirmation Order, any term or
provision of the Plan is held by the Bankruptcy Court to be invalid, void, or unenforceable, the
Bankruptcy Court, at the request of the Debtors, shall have the power to alter and interpret such
term or provision to make it valid or enforceable to the maximum extent practicable, consistent
with the original purpose of the term or provision held to be invalid, void, or unenforceable, and
such term or provision shall then be applicable as altered or interpreted. Notwithstanding any
such holding, alteration, or interpretation, the remainder of the terms and provisions of the Plan
will remain in full force and effect and will in no way be affected, impaired, or invalidated by
such holding, alteration, or interpretation. The Confirmation Order shall constitute a judicial
determination and shall provide that each term and provision of the Plan, as it may have been
altered or interpreted in accordance with the foregoing, is valid and enforceable pursuant to its
terms.
17 .16. Expedited Tax Determination. Chief Officer or the Liquidation Trustee may
request an expedited determination of taxes under section 505(b) ofthe Bankruptcy Code for all
returns filed for, or on behalf of, the Debtors or PTL for all taxable periods beginning on or
before the Effective Date.
17.17. Governing Law. Except to the extent that the Bankruptcy Code or other federal
law is applicable, or to the extent an exhibit or schedule hereto or in the Plan Supplement
provides otherwise, the rights, duties, and obligations arising under the Plan shall be governed
by, and construed and enforced in accordance with, the laws of the State of Delaware, without
giving effect to any contrary result otherwise required under applicable choice or conflict of law
rules.
17.18. Binding Effect. The Plan shall be binding upon and inure to the benefit ofthe
Debtors, the Holders of Claims and Equity Interests, and their respective successors and assigns,
including PTL.
17.19. Exhibits/Schedules. All exhibits and schedules to the Plan, including the Plan
Supplement, are incorporated into and are a part of the Plan as if set forth in full herein.
17 .20. Notices. All notices, requests, and demands to or upon the Debtors or PTL to be
effective shall be in writing (including by facsimile transmission) and, unless otherwise
expressly provided herein, shall be deemed to have been duly given or made when actually
delivered or, in the case of notice by facsimile transmission, when received and telephonically
confirmed, addressed as follows:

01:13961271.1

62

Doc#: USI:87286llv2

A274

Case
Case 16-51522-LSS
13-10061-LSS

Doc
Doc 51-2
781-1 Filed
Filed07/31/18
07/31/13 Page
Page29
69ofof301
78

Young Conaway Stargatt & Taylor, LLP
Pauline K. Morgan
M. Blake Cleary
Rodney Square
1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 576-3312
Co-Counsel for the Debtors and the Debtors in
Possession

Paul, Weiss, Rifkind, Wharton & Garrison
LLP
Andrew N. Rosenberg
Oksana Lashko
1285 Avenue of the Americas
New York, New York 10019
Telephone: (212) 373-3000
Facsimile: (212) 492-0158
Co-Counsel for the Debtors and the Debtors in
Possession

Fried, Frank, Harris, Shriver & Jacobson
LLP
Gary Kaplan, Esq.
Garrett Ledgerwood, Esq.
One New York Plaza
New York, New York 10004
Telephone: (212) 859-8520
Facsimile: (212) 859-4000
Counsel for the Second Lien Note holders
Committee

Sidley Austin LLP
Larry J. Nyhan, Esq.
Bojan Guzina, Esq.
One South Dearborn
Chicago, IL 60603
Telephone: (312) 853-7323
Facsimile: (312) 853-7036
Counsel for the Convertible Note holders
Committee

Penson Worldwide, Inc., et al.
Attn: Bryce Engel
800 Klein Road,
Suite 200
Plano, Texas 75074

Hahn & Hessen LLP
Mark T. Power, Esq.
488 Madison Avenue
New York, New York 10022
Telephone: (212) 478-7200
Facsimile: (212) 478-7400
Counsel for the Committee
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Dated: Wilmington, Delaware
July 31,2013
Respectfully submitted,

Penson Worldwide, Inc., et al.
/s/ Bryce B. Engel
Bryce B. Engel
Penson Worldwide, Inc., on behalf of itself
and its affiliated Debtors

By:
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EXHIBIT A
List of Debtors and Debtors in Possession

(i)

Penson Worldwide, Inc.

(ii)

Penson Financial Services, Inc.

(iii)

SAl Holdings, Inc.

(iv)

Penson Holdings, Inc.

(v)

Nexa Technologies, Inc.

(vi)

Penson Execution Services, Inc.

(vii) Penson Financial Futures, Inc.
(viii) GHP2,LLC
(ix)

Penson Futures
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EXHIBITB
List of Filed Subsidiary Debtors

(i)

Penson Financial Services, Inc.

(ii)

SAl Holdings, Inc.

(iii)

Penson Holdings, Inc.

(iv)

Nexa Technologies, Inc.

(v)

Penson Execution Services, Inc.

(vi)

Penson Financial Futures, Inc.

(vii) GHP2,LLC
(viii) Penson Futures
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EXHIBITC
Corporate Organization Chart for
Penson Worldwide, Inc. and its Subsidiaries
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EXHIBIT2
Confirmation and Effective Date Notice
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
-------------------------------------------------------------- X

In re:

Chapter 11

PENSON WORLDWIDE, INC., et al./

Case No. 13-10061 (PJW)

Debtors.

(Jointly Administered)

-------------------------------------------------------------- X

NOTICE OF (A) ENTRY OF ORDER APPROVING DEBTORS' FIFTH
AMENDED JOINT LIQUIDATION PLAN OF PENSON WORLDWIDE, INC.
AND ITS AFFILIATED DEBTORS; (B) OCCURRENCE OF THE EFFECTIVE
DATE OF THE PLAN; AND (C) RELATED DEADLINES
PLEASE TAKE NOTICE OF THE FOLLOWING:
1.
Confirmation of Plan. On July 31, 2013 (the "Confirmation Date"), the
United States Bankruptcy Court for the District of Delaware (the "Bankruptcy Court") entered its
Proposed Findings of Fact, Conclusions of Law, and Order Confirming Fifth Amended Joint
Liquidation Plan ofPenson Worldwide, Inc., and Its Affiliated Debtors [Docket No. _ _
___](the "Confirmation Order")?
2.

Effective Date. The Effective Date of the Plan was August ___, 2013.

3.
Fee Claims. As provided in Section 2.03 of the Plan, all requests for
compensation or reimbursement of Fee Claims for services rendered prior to the Effective Date
shall be filed and served on PTL and its counsel and such other entities who are designated by
the Bankruptcy Rules, the Confirmation Order or other order of the Court, no later than 5:00
p.m. (prevailing Eastern Time) on the date that is forty five (45) days after the Effective
Date, September
, 2013. In the event a holder of a Fee Claims fails to file and serve
final fee applications timely and properly, such holder shall not be permitted to participate in any
distribution in the Chapter 11 Cases, and holders of such Fee Claims shall be forever barred,
estopped and enjoined from asserting such Fee Claims in any manner against the Debtors or
PTL, the Estates, the Liquidation Trust, or any of the foregoing parties' accountants, advisors,
agents, attorneys, consultants, directors, employees, members, officers, representatives, or
1

The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
Penson Worldwide, Inc. (6356); SAl Holdings, Inc. (3657); Penson Financial Services, Inc. (3990); Penson
Financial Futures, Inc. (6207); Penson Holdings, Inc. (4821); Penson Execution Services, Inc. (9338); Nexa
Technologies, Inc. (7424); GHPl, Inc. (1377); GHP2, LLC (1374); and Penson Futures (6207). The Debtors'
mailing address is 800 Klein Road, Suite 200, Plano, Texas 75074.
2

Unless otherwise defmed in this notice (the "Notice"), capitalized terms used herein shall have the meanings
ascribed to them in the Fourth Amended Joint Liquidation Plan of Penson Worldwide, Inc., and Its Affiliated
Debtors, including the exhibits thereto, and all documents and agreements executed pursuant thereto, and as
modified from time to time, the "Plan").
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Professionals, and the foregoing parties and their respective property shall be forever discharged
from any and all indebtedness or liability with respect to such Fee Claims.
4.
Administrative Claims Bar Date. Unless required to be filed by an
earlier date by another order of the Bankruptcy Court, all requests for payment of Administrative
Expense Claims accruing on or after the Petition Date, but prior to the Effective Date, other than:
(i) a Fee Claim, (ii) an Administrative Expense Claim that has been Allowed on or before the
Effective Date; and (iii) a Claim for U.S. Trustee Fees, must be submitted to the Claims and
Voting Agent and be served on PTL and its counsel and the Chief Officer, so as to be received
by 5:00 p.m. (prevailing Eastern Time) on the date that is forty (40) days after service of
this notice, September
, 2013. Any holder of an Administrative Expense Claim
(other than an Administrative Expense Claim expressly excluded from the operation of the
Administrative Expense Claim Bar Date) that does not file such claim as set forth above shall not
be permitted to participate in any distribution in the Chapter 11 Cases, and holders of such
Administrative Expense Claims shall be forever barred, estopped and enjoined from asserting
such Administrative Expense Claims in any manner against the Debtors or PTL, the Estates, or
the Liquidation Trust, or any of the foregoing parties' accountants, advisors, agents, attorneys,
consultants, directors, employees, members, officers, representatives, or Professionals, and the
foregoing parties and their respective property shall be forever discharged from any and all
indebtedness or liability with respect to such Administrative Expense Claims.
5.
Rejection Damages Bar Date. Pursuant to Section 13.03 of the Plan,
counterparties to executory contracts or unexpired leases rejected pursuant to the Plan shall file
any rejection damages claims on or before 5:00p.m. (prevailing Eastern Time) on September
___ , 2013, and such proofs of claim must otherwise comply with the Order Establishing Bar
Dates For Filing Proofs of Claim, Including Section 503(b)(9) Claims and Approving the Form
and Manner ofNotice Thereof, dated February 7, 2013 [Docket No. 144]. Any holder of a Claim
arising from the rejection of an executory contract or unexpired lease pursuant to the
Confirmation Order with respect to which a proof of claim is not timely filed as provided herein
shall not be treated as a creditor or beneficiary of the Liquidation Trust or permitted to
participate in any distribution in the Chapter 11 Cases, and holders of such Claims shall be
forever barred, estopped and enjoined from asserting such Claims in any manner against any of
the Debtors or PTL, the Estates, the Liquidation Trust, or any of such parties' accountants,
advisors, agents, attorneys, consultants, directors, employees, members, officers, representatives,
or Professionals, and the foregoing parties and their respective property shall be forever
discharged from any and all indebtedness or liability with respect to such Claims.
6.
Copies of the Confirmation Order. Any party-in-interest wishing to
obtain a copy of the Confirmation Order may obtain such copy: (i) at
http://www.kccllc.net/penson or (ii) by contacting Troy Bollman; (302) 573-7796;
tbollman@ycst.com. Copies of the Confirmation Order may also be reviewed during regular
business hours at the Bankruptcy Court, 824 Market Street, Wilmington, Delaware 19801 or may
be obtained at the Bankruptcy Court's website at www.deb.uscourts.gov, by following the
directions for accessing the ECF system on such site.
Dated: August
, 2013
Wilmington, Delaware
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YOUNG CONAWAY STARGATT &
TAYLOR,LLP
Pauline K. Morgan (No. 3650)
Kenneth J. Enos (No. 4544)
Rodney Square
1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253

PAUL, WEISS,RIFKIND, WHARTON &
GARRISON LLP
Andrew N. Rosenberg
Oksana Lashko
1285 A venue of the Americas
New York, New York 10019
Telephone: (212) 373-3000
Facsimile: (212) 757-3990

Counsel to PTL
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EXHIBIT L
Statement of Claim (dated January 27, 2014)
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FINRA Case No.

\I.\- C(i) Z5l

FINRA DISPUTE RESOLUTION

PENSON TECHNOLOGIES LLC, (FKA
PENSON FINANCIAL SERVICES, INC.),
Claimant,
v.

OPUS TRADING FUND LLC,
Respondent.

STATEM.ENT OF CLAIM

l.

Penson Technologies LLC ("Penson") brings this claim to recover damages for the

wrongful termination by its customer-Opus Trading Fund LLC ("Opus")-of a contract
governing execution and clearing of securities transactions. Penson has suffered two categories
of damages.
2.

First, under the relevant contracts, Penson was to provide and was entitled to be paid

for providing clearing services to Opus, on an exclusive basis, for a 10-year period.

Opus

breached the agreement by improperly terminating it after a period of just four years. Penson's
damages for this breach of contract are in an amount of at least $20 million.
3.

Second, Penson is entitled to recover damages for accrued clearing fees and out-of-

pocket expenses that were outstanding for trades that Penson had already executed and/or cleared
at the time of the wrongful termination.
JURISDICTION AND HEARING VENUE
4.

FINRA has jurisdiction to hear and decide this controversy, and Opus is bound to

arbitrate under FINRA Rule 12200 and under the arbitration clause in the Equity Execution
Agreement, dated November 12, 2010.
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Opus is located in Jericho, New York, and the Equity Execution Agreement requires

arbitration in New York. Accordingly, New York City is the appropriate venue for this suit.

THE PARTIES
6.

Penson was a wholly owned subsidiary of Penson Worldwide Inc., with its head office

located in Dallas, Texas. At all relevant times, Penson acted as a clearing broker providing
execution services to over one million customer accounts, through over 200 brokerage clients.
7.

Opus is a proprietary trading firm. It employs hundreds of traders, each of whom has

an individual account, and also runs numerous high-frequency trading algorithms. On
information and belief, Opus is wholly-owned by Schonfeld Group Holdings LLC.

BACKGROUND
8.

In a huge $100 million transaction in November 2006, Penson's parent, SAl Holdings,

Inc. ("SAl") purchased Schonfeld's entire securities clearing and back office operations. That
business included the rights to execute trades for Schonfeld's "introducing firms" also known as
"correspondents." Opus, which was a subsidiary of Schonfeld, also was the "crown jewel" of the
transaction; it was far and away the most valuable correspondent being transferred in the
transaction.

The transaction was motivated primarily by the expectation that Penson would

derive revenues from Opus's future business activities, which Penson would support.
9.

Specifically, the Asset Purchase Agreement ("APA") between SAl and Schonfeld

transferred to SAl all Clearing Agreements between Schonfeld and its subsidiaries, along with all
of Schonfeld's other "customer agreements." APA § 2.0l(a), (d).

Pursuant to the APA,

following the transfer, Penson would provide clearing services for all of these "correspondents."
10.

In total, SAl was required to pay Schonfeld an amount projected to reach

approximately $100 million for the portfolio of correspondents being transferred. The exact
Page 2 of9
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amount of the purchase pnce would be composed of periodic "earn out payments" to be
determined by the trading activity over the first four years of the deal and the net profits earned
over the course of that time period. Approximately $35 million of the projected purchase price
was attributable to the Opus business.
II.

SAl was willing to pay such large sums because the transfer of Schonfeld's customer

agreements would ensure a sizable and steady revenue stream during the life of those agreements
because each agreement was for a I 0-year term and each was exclusive in nature, including the
agreement with Opus.
12.

Though the customer agreements with Schonfeld's correspondents had 10-year terms,

the AP A required that SAl make all of its earn out payments over the first four years of this J 0year term. Thus, even though Penson was acquiring customer relationships enabling it to provide
exclusive clearing services to Schonfeld's legacy correspondents, services that would extend
through 2017, the purchase price would be fully paid by February I, 2012.
13.

As explained below, however, in January 2012, shortly before the last earn out payment

was due to be paid to Schonfeld, Opus purported to terminate its exclusive clearing agreement
with Penson. The net effect of that improper termination was that SAl paid approximately $35
million for the Opus clearing relationship; in exchange, Penson obtained the right to provide
clearing services for a ten year period on an exclusive basis, but instead, Opus improperly
terminated the agreement, and Penson was able to provide clearing services for just four years,
receiving net income of approximately $15 million.
14.

Opus' termination was without justification and Penson is entitled to be compensated

for the damages arising out of this fundamental breach of contract.
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FACTS

15.

Penson and Opus entered into a Portfolio Margining Account Side Agreement (the

"PMA Agreement") on or about December 28, 2007. The same parties entered into an Equity
Execution Agreement on or about November 12, 2010.
16.

The PMA Agreement requires Penson to provide Opus with portfolio margmmg

services. Portfolio margining services are execution clearing and financing.
17.

Opus agreed to pay for those services according to a detailed fee schedule attached to

the contract. PMA, Schedule A. Some of those charges are Penson's own commisSions,
representing the revenue that it eams for the services that it provides to Opus.
18.

In addition, Schedule A states that Penson will pass through certain out-of-pocket costs

that it incurs in executing Opus's trades. For example, "[a]ll floor brokerage, all execution fees
and rebates and all regulatory and exchange fees will be passed through at cost."

19.

Opus further agreed that Penson would be its exclusive clearing broker:
During the tenn of this Agreement and except as otherwise set forth on
Schedule B, (a) Customer [Opus] will not sign a portfolio margining
agreement with another clearing broker or dealer, or otherwise permit another
broker or dealer to provide portfolio margining services to Customer, with
respect to a Core Business, and (b) will provide Penson with not less than 75
days' written notice prior to signing an agreement with another broker or
dealer, or otherwise permitting another broker or dealer to provide the services
provided hereunder or under the Account Documents (the "Services"), with
respect to a Non-Core Business ....

20.

"Core Business" includes, among other things, "all business processed for Customer by

Penson" and "all North American and European equities ... options, currencies and futures
contract clearing business." PMA Agreement, Section 5.
21.

The term of the agreement was 10 years.

22.

Starting in April 2007, Penson provided clearing and other services to Opus, m

accordance with the relevant agreements.
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23.

In 2008, Penson earned net income of approximately $3,425,808 from Opus.

24.

In 2009, Penson earned net income of approximately $4,135,240 from Opus.

25.

In 2010, Penson earned net income of approximately $4,162,784 from Opus.

26.

In 2011, Penson earned net income of approximately $2,883,166 from Opus.

27.

In conjunction with the services described in the PMA Agreement, Penson from time to

time extended credit to Opus. Penson extended this credit as a matter of course but the amount
and terms of the credit were always subject to Penson's absolute discretion. Moreover, as
explained below, that credit was an accommodation by Penson and was never required by any
contract.
28.

In late October of 2011, because of concerns about the impact of large customer debit

balances on customers and related customer protection rules, FINRA imposed on Penson a "soft
limit" of $75 million in credit that it could issue to Opus.
29.

In response to the FINRA requirement, Penson asked Opus to reduce its credit use and

suggested routing trades through a different Opus entity or to move part of its business to
Penson's Canadian affiliate.
30.

On information and belief, Opus took no steps whatsoever to comply with Penson's

request. Instead, Opus announced that it was uncomfortable with Penson's financial condition
and then reduced the cash that it left on deposit with Penson. That reduction had the perverse
effect of increasing Opus's credit use, precisely when FINRA had instructed Penson to keep
Opus's credit down.
31.

In the first week of December, FINRA issued a "hard limit" of $50 million in credit to

any one customer. It gave Penson three days to comply with that order.
32.

In response to the new FINRA order, Penson could have simply limited Opus to $50

million in credit extension. However, because of what Penson believed to be a very good
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relationship with Opus and in order to provide the best possible support of this customer, Penson
agreed temporarily to allow Opus to custody its securities at JPMorgan Chase, which would
allow JPMorgan Chase to provide all financing services. Penson made this decision, and
cooperated in the transition, despite the financial impact of temporarily giving up any financing
revenues from Opus, because of its perceived close relationship with Opus.
At no time during this transition was there any discussion between Penson and Opus

33.

abo'ut the change being anything other than temporary, nor about any breach of contract by
Penson.

In fact, Penson pointed out that this temporary change would be a breach of

the exclusivity provisions in the PMA Agreement by Opus, and suggested documenting this
change in order to provide protection to Opus. Opus agreed to take that documentation up after
the holidays.
34.

Instead, in January 2012, without warning, Opus sent Penson a notice that purported to

terminate the PMA Agreement and a related Equity Execution Agreement. The purported
termination was based on Section 4(b )(ii)(2) of the PMA Agreement, which permits Opus to
terminate the agreement if Penson:
is enjoined, prohibited or suspended, as a result of an administrative or
judicial proceeding, from engaging in secunt1es business activities
constituting all or po1tions of Penson's securities business, which injunction,
prohibition or suspension makes impracticable the portfolio margining
relationship established in this Agreement and the Account Documents.
The letter, of course, could not and did not identify any "injunction, prohibition or suspension."
In fact, Penson was never prohibited from engaging in any "securities business activities," let
alone all of them. Instead, Opus's letter cited "our course of dealing over the past five years,"
which supposedly made Penson "aware" that "the normal business operations of Opus require
debt fmancing well in excess of the $40 [sic] million limit imposed by the securities regulators."
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Opus has never contended (and it is not the case) that Penson ever was incapable of

performing the clearing duties that it actually undertook in the PMA Agreement. Instead, Opus
relied on a made-up obligation to finance its portfolio-an obligation that Opus did not bargain
for and an obligation that Penson did not undertake.
36.

Section 3 of the Equity Execution Agreement lists the "Duties and Responsibilities of

Penson." Significantly, it says nothing about any obligation to finance Opus's portfolio.
37.

In fact, in another agreement executed when it sold its clearing business to Penson,

Schonfeld specifically acknowledged that it
is responsible for assuring [each] Customer's [including Opus's] payment of
[Customer's initial margin requirements and of all amounts necessary to meet
subsequent maintenance calls in each Customer Account. ... [Schonfeld] is
responsible for the payment of initial margin requirements and of all amounts
necessary to meet subsequent margin calls in each Correspondent Account.
Penson shall have the unlimited right to buy in or sell out positions in
Accounts whenever Penson in its discretion deems such action appropriate
and despite whether, if the Account is a Margin Account, any such Account is
then in compliance with applicable margin maintenance requirements or has
requested an extension of time to make any payment required by Regulation
T.
Fully Disclosed Clearing Agreement§ 3(b) (emphasis added).
38.

The APA further states that Penson may change the margin requirements at any time:
Penson may change the margin requirements applicable to any Account or
class of accounts, as described in its house rules; Correspondent shall be
responsible for advising its Customer of the changed requirements and for the
payment by its Customers of any additional margin necessary to insure
compliance with such increased requirements.

Fully Disclosed Clearing Agreement§ 3(c) (emphasis added).
39.

Opus's letter further acknowledges that it "entered into a portfolio margining agreement

with, and on December 7, 2011 transferred its entire portfolio margining account from Penson to,
J.P. Morgan Securities LLC." Notwithstanding the letter's naked assertion that Opus did so

"with the prior consent and cooperation of Penson," as described in paragraphs 32 and 33 above,
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Penson agreed only that Opus temporarily could obtain custodial services from another financial
services firm, not change the clearing relationship that the PMA Agreement governs.
40.

Of the $100 million that SAI paid to Schonfeld under the APA, approximately $35

million was for the Opus clearing relationship that was agreed to last for 10 years. It is ludicrous
for Opus to suggest that Penson somehow waived the remaining 6-year clearing relationship with
Opus.
41.

Following its letter, Opus immediately stopped executing trades with Penson.

42.

Thus, by Opus's own admission, it has brazenly violated the exclusivity requirements

in Section 5 of the PMA Agreement.
43.

Not only did Opus exploit its made-up theory of breach by Penson to terminate the

agreement going forward, it also refused to pay $2.5 million in fees and expenses that had
already accrued on trades that Penson executed for Opus. (After netting against Opus's deposit,
the amount due is approximately $1.9 million.)
44.

On or about January 11, 2013, Penson Worldwide Inc., Penson's indirect parent, filed a

bankruptcy petition in the Bankrnptcy Court, District of Delaware.

FIRST CAUSE OF ACTION
<BREACH OF CONTRACT-FAILURE TO PAY)
45.

The PMA Agreement required that Opus pay Penson the fees and out-of-pocket

expenses described in the Schedule.
46.

At the time of its purported termination of the PMA Agreement, Opus owed Penson at

least $1.8 million for trades that Penson had already executed.
47.

Even if the allegations and legal conclusions in Opus's termination letter were correct

and valid, Opus still was required to pay for expenses that had already accrued before the
purported termination.
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Accordingly, Opus is liable to Penson for those fees and expenses, plus accrued interest

in an amount to be proved at trial, but believed to be in excess of $1.8 million.

SECOND CAUSE OF ACTION
CBREACH OF CONTRACT-BREACH OF EXCLUSIVITY)
49.

As noted above, Section 5 of the PMA Agreement prohibited Opus from entering into a

portfolio margining agreement with any other broker.
50.

By its own admission, Opus flagrantly violated the PMA Agreement by signing an

agreement with J.P. Morgan Securities LLC and then moving all of its business away from
Penson.
51.

Accordingly, Opus is liable to Penson for the loss of revenue on the remaining term of

its contract, six years, in an amount to be proved at trial, but believed to be in excess of $20
million, plus accrued interest.
Dated: New York, New York
January 27, 2014
Respectfully submitted,

:YA~FJ~1(S ..

c/dr~~
Christopher J. Houpt
1675 Broadway
New York, New York 10019-5820
Tel: (212) 506-2500
Fax: (212) 262-1910

Counsel for Claimant
Penson Technologies LLC
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COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
A Professional Corporation
Court Plaza North
25 Main Street
P.O. Box 800
Hackensack, New Jersey 07602-0800
201-489-3000
201-489-1536 Facsimile
Attorneys for Respondent, Opus Trading Fund LLC
PENSON TECHNOLOGIES LLC, (FKA
PENSON FINANCIAL SERVICES, INC.),
Claimant,

FINANCIAL INDUSTRY REGULATORY
AUTHORITY
FINRA Case No. 14-00257

v.

ANSWER AND AFFIRMATIVE
DEFENSES

OPUS TRADING FUND LLC,
Respondent.

Respondent, Opus Trading Fund LLC ("Opus"), by and through its attorneys, Cole,
Schotz, Meisel, Forman & Leonard, P.A., responds to the Statement of Claim filed by Claimant,
Penson Technologies LLC ("Penson"), as follows:
ANSWER TO STATEMENT OF CLAIM
1.

Opus denies the allegations contained in paragraph 1 of the Statement of Claim.

2.

Opus refers to the referenced contracts for a true and accurate account of their

terms. Opus denies the remaining allegations contained in paragraph 2 of the Statement of
Claim, and specifically avers that claimant Penson was not formerly known as Penson Financial
Services, Inc. ("PFSI"), but was formed pursuant to a Joint Liquidation Plan of Penson
Worldwide, Inc. and its affiliated debtors (the "Debtors") and assigned assets of the Debtors, and
was never a party to any agreements with Opus.
3.

Opus denies the allegations contained in paragraph 3 of the Statement of Claim.
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AS TO JURISDICTION AND HEARING VENUE
4.

The allegation concerning FINRA's jurisdiction is a legal conclusion to which no

response is required. Opus refers to the referenced FINRA Rule and the referenced Equity
Execution Agreement for a true and accurate account of their terms.
5.

Opus admits that its principal place of business is located in Jericho, New York.

Opus refers to the referenced Equity Execution Agreement for a true and accurate account of its
terms. The remaining allegations contained in paragraph 5 ofthe Statement of Claim are legal
conclusions to which no response is required.
AS TO THE PARTIES
6.

Opus lacks sufficient knowledge and information to admit or deny the allegations

contained in paragraph 6 of the Statement of Claim and leaves Penson to its proofs thereon.
7.

Other than to admit it is a proprietary trading firm, Opus denies the allegations

contained in paragraph 7 of the Statement of Claim.
AS TO BACKGROUND
8.

Opus admits that in November 2006, SAl Holdings, Inc. ("SAI"), purchased

certain assets of Schonfeld Securities, LLC pursuant to an Asset Purchase Agreement (the
"APA") which was assigned to Schonfeld Group Holdings LLC ("Schonfeld") and refers to the
AP A, which is a separate agreement between entities that are not parties to this Statement of
Claim, for a true and accurate account of its terms. Opus denies any allegations contained in
paragraph 8 ofthe Statement of Claim that are inconsistent with the terms of the APA. Opus
lacks sufficient knowledge and information to admit or deny the allegation that Opus was the
"crown jewel" of the transaction and leaves Penson to its proofs thereon. Opus also lacks
sufficient knowledge and information to admit or deny the allegation concerning the motivation

2
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of SAl to enter into the referenced transaction and leaves Penson to its proofs thereon. Opus
denies the remaining allegations contained in paragraph 8 of the Statement of Claim.
9.

Opus refers to the referenced APA for a true and accurate account of its terms.

Opus denies any allegations contained in paragraph 9 ofthe Statement of Claim that are
inconsistent with the terms of the APA
10.

Opus refers to the referenced AP A for a true and accurate account of its terms.

Opus denies any allegations contained in paragraph l 0 of the Statement of Claim that are
inconsistent with the terms of the APA and expressly avers that SAl failed to pay Schonfeld in
full for the purchase.
11.

Opus refers to the referenced AP A for a true and accurate account of its terms.

Opus denies any allegations contained in Paragraph 11 of the Statement of Claim that are
inconsistent with the terms of the AP A Opus lacks sufficient knowledge and information to
admit or deny the alleged reason why SAl was willing to enter into the AP A and leaves Penson
to its proofs thereon.
12.

Opus refers to the referenced customer agreements and the referenced APA for a

true and accurate account of their terms. Opus denies any allegations contained in Paragraph 12
of the Statement of Claim that are inconsistent with the terms of the AP A.
13.

Opus admits that in 2012, after learning that PFSI had been enjoined, prohibited,

or suspended from engaging in certain securities business, which injunction, prohibition, or
suspension made impractical the services PFSI was contractually obligated to provide to Opus,
Opus terminated PFSI's services. Opus denies the remaining allegations contained in paragraph
13 ofthe Statement of Claim.
14.

Opus denies the allegations contained in paragraph 14 of the Statement of Claim.
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FACTS

15.

Other to aver the agreements were with PFSI and not claimant Penson, Opus

admits the allegations contained in paragraph 15 of the Statement of Claim.
16.

Opus refers to the referenced Portfolio Margining Account Side Agreement (the

"PMA Agreement") for a true and accurate account of its terms. Opus admits that portfolio
margining services encompass execution, clearing, and financing.
17.

Opus refers to Schedule A of the PMA Agreement for a true and accurate account

of its terms. Opus denies any allegations contained in paragraph 17 of the Statement of Claim
that are inconsistent with the PMA Agreement.
18.

Opus refers to Schedule A of the PMA Agreement for a true and accurate account

of its terms.
19.

Opus refers to the PMA Agreement for a true and accurate account of its terms.

20.

Opus refers to the PMA Agreement for a true and accurate account of its terms.

21.

Opus refers to the PMA Agreement for a true and accurate account of its terms.

22.

Opus admits that starting in April2007, PFSI provided clearing and other services

to Opus in accordance with certain agreements.
23.

Opus lacks sufficient knowledge and information to admit or deny the allegations

contained in paragraph 23 of the Statement of Claim and leaves Penson to its proofs thereon.
24.

Opus lacks sufficient knowledge and information to admit or deny the allegations

contained in paragraph 24 of the Statement of Claim and leaves Penson to its proofs thereon.
25.

Opus lacks sufficient knowledge and information to admit or deny the allegations

contained in paragraph 25 of the Statement of Claim and leaves Penson to its proofs thereon.
26.

Opus lacks sufficient knowledge and information to admit or deny the allegations

contained in paragraph 26 of the Statement of Claim and leaves Penson to its proofs thereon.
4
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Opus admits that in connection with PFSI's obligations under the PMA

Agreement, PFSI extended credit to Opus and, indeed, such financing, just like clearing, was an
essential part of the portfolio margining services PFSI agreed to provide. Opus denies the
remaining allegations contained in paragraph 27 of the Statement of Claim.
28.

Opus admits that in late October of2011, PFSI informed Opus that FINRA had

imposed on PFSI a "soft limit" of $75 million in credit that it could issue to Opus.
29.

Opus admits that beginning in or about August 2011, PFSI proposed various ways

for Opus to obtain the contractual benefits it was entitled to receive from PFSI, but which PFSI
could no longer provide, and that those proposals actually included a repurchase agreement and
accounting scheme whereby PFSI would leave assets on the books of its American entity while
transferring liabilities to a PFSI Canadian affiliate to artificially present an inflated net capital
position.
30.

Opus admits it could not comply with PFSI's illegal requests and that it was

uncomfortable with PFSI's financial situation and its inability to provide Opus the services
required under the parties' contracts. Opus admits it reduced the cash it left on deposit with PFSI
as it was entitled to do. Opus lacks knowledge or information sufficient to form a belief as to the
effect of Opus' reduction of the cash on deposit with PFSI and leaves Penson to its proofs
thereon. Opus denies the remaining allegations set forth in paragraph 30 of the Statement of
Claim.
31.

Opus admits that in the first week of December 20 11, PFSI informed Opus that

FINRA has issued a "hard limit" of $50 million in credit to any one customer and had given
PFSI three days to comply with that order.
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Opus denies that PFSI "could have simply limited Opus to $50 million in credit

extension," since same would be a violation of the parties' contractual agreements. Indeed, the
December 2011 FINRA order limiting PFSI to the extension of$50 million in credit to any one
customer limited PFSI's ability to provide Opus the services required under the parties'
contracts. As a result, Opus and PFSI began to explore other entities from which Opus could
obtain the services that PFSI could no longer provide. JPMorgan Chase agreed to provide
services to Opus. Thus, with PFSI's consent, Opus began transitioning its securities to
JPMorgan Chase. Opus denies the remaining allegations set forth in paragraph 32 of the
Statement of Claim.
33.

Opus denies the allegations contained in paragraph 33 of the Statement of Claim.

34.

Opus refers to the referenced January 2012 notice for a true and accurate account

of its terms. Opus denies that the January 2012 notice was sent without warning. Opus further
denies Penson's characterization ofPFSI's ability to engage in securities business activities.
35.

Opus denies the allegations contained in paragraph 35 of the Statement of Claim.

36.

Opus refers to the referenced Equity Execution Agreement for a true and accurate

account of its terms.
3 7.

Opus refers to the referenced Fully Disclosed Clearing Agreement for a true and

accurate account of its terms and to the PMA Agreement which expressly superseded the Fully
Disclosed Clearing Agreement. PMA Agreement, ~ 11, p. 6.
38.

Opus refers to the referenced Fully Disclosed Clearing Agreement for a true and

accurate account of its terms and to the PMA Agreement which expressly superseded the Fully
Disclosed Clearing Agreement. PMA Agreement, ~ 11, p. 6.
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Opus refers to the referenced letter for a true and accurate account of its terms.

Opus denies the remaining allegations set forth in paragraph 39 of the Statement of Claim.
40.

Opus denies the allegations contained in paragraph 40 of the Statement of Claim

and specifically avers that PFSI was unable to provide the services for which Opus contracted
and that SAl failed to pay Schonfeld in full for its purchase.
41.

Opus denies the allegations contained in paragraph 41 of the Statement of Claim.

42.

Opus denies the allegations contained in paragraph 42 of the Statement of Claim.

43.

Opus denies the allegations contained in paragraph 43 of the Statement of Claim

and specifically avers that PFSI wrongfully retained Opus' deposit.
44.

Opus refers to the referenced bankruptcy petition for a true and accurate account

of the entity that filed a bankruptcy petition and its filing date.

AS TO THE FIRST CAUSE OF ACTION
FOR BREACH OF CONTRACT- FAILURE TO PAY
45.

Opus refers to the referenced PMA Agreement for a true and accurate account of

its terms.
46.

Opus denies the allegations contained in paragraph 46 of the Statement of Claim.

47.

The allegations contained in paragraph 47 of the Statement of Claim are Penson's

legal conclusions to which no response is required ..
48.

Opus denies the allegations contained in paragraph 48 ofthe Statement of Claim.

AS TO THE SECOND CAUSE OF ACTION
FOR BREACH OF CONTRACT- EXCLUSIVITY
49.

Opus refers to the referenced PMA Agreement for a true and accurate account of

its terms.
50.

Opus denies the allegations contained in paragraph 50 of the Statement of Claim.
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Opus denies the allegations contained in paragraph 51 of the Statement of Claim.
AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

Penson has failed to state a claim against Opus upon which relief may be granted.
SECOND AFFIRMATIVE DEFENSE
Penson's claims are barred in whole or in part by the parties to the agreements' course of
performance.
THIRD AFFIRMATIVE DEFENSE
Penson's claims are barred in whole or in part by the parties to the agreements' course of
dealing.
FOURTH AFFIRMATIVE DEFENSE
Penson's causes of action are barred in whole or in part by the doctrine of laches.
FIFTH AFFIRMATIVE DEFENSE
Penson's causes of action are barred in whole or in part by the doctrine of equitable
estoppel.
SIXTH AFFIRMATIVE DEFENSE
Penson's causes of action are barred in whole or in part by the doctrine of unclean hands.
SEVENTH AFFIRMATIVE DEFENSE
Penson lacks standing to pursue the causes of action set forth in the Statement of Claim.
EIGHTH AFFIRMATIVE DEFENSE
Penson and/or its predecessors or assignors waived any right to assert the causes of action
set forth in the Statement of Claim through its failure to disclose such causes of action in its
sworn bankruptcy disclosures.
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NINTH AFFIRMATIVE DEFENSE

Penson's causes of action are barred in whole or in part by its or its predecessors or
assignors failure to mitigate damages.
TENTH AFFIRMATIVE DEFENSE

Penson's damages, if any, were caused by or its predecessors or assignors own acts,
negligence and/or omissions.
ELEVENTH AFFIRMATIVE DEFENSE

Penson's causes of action are barred in whole or in part because PFSI failed to comply
with the terms of its contractual agreements with Opus.
TWELFTH AFFIRMATIVE DEFENSE

Penson's causes of action against Opus are without basis in law or fact.
THIRTEENTH AFFIRMATIVE DEFENSE

Penson's causes of action are barred in whole or in part by the doctrine of accord and
satisfaction.
FOURTEENTH AFFIRMATIVE DEFENSE

Penson's causes of action are barred by virtue ofPFSI's own breach of contract and/or
breach of the duty of good faith and fair dealing.
FIFTEENTH AFFIRMATIVE DEFENSE

Penson's claims are barred in whole or in part by the doctrine of waiver.
SIXTEENTH AFFIRMATIVE DEFENSE

Opus is not the legal and/or proximate cause of any losses or damages sustained by
Penson or its predecessors or assignors.
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SEVENTEENTH AFFIRMATIVE DEFENSE
Penson's claims are barred because PFSI and/or Penson and its predecessors and
assignors have acted in bad faith.
EIGHTEENTH AFFIRMATIVE DEFENSE
Opus has not breached any obligation it has to Penson or its predecessors or assignors.
NINETEENTH AFFIRMATIVE DEFENSE
Penson's damages, if any, were the result ofPFSI's action or inaction over which Opus
had no control.
TWENTIETH AFFIRMATIVE DEFENSE
The Statement of Claim is barred because Penson and its predecessors or assignors have
not suffered any damages as a result of the matters alleged in the Statement of Claim.
TWENTY-FIRST AFFIRMATIVE DEFENSE
The Statement of Claim is barred in whole or in part by the doctrines of setoff and/or
recoupment.
TWENTY -SECOND AFFIRMATIVE DEFENSE
Penson's claims are frivolous and/or have been filed in bad faith and, therefore, at the
conclusion of this matter, Opus should be awarded its costs and attorneys' fees.
TWENTY-THIRD AFFIRMATIVE DEFENSE
Opus reserves the right to amend its Answer and/or Affirmative Defenses and to assert
additional defenses and/or supplement, alter or change this Answer upon the revelation of more
definite facts during and or upon completion of further discovery and investigation.
WHEREFORE, Respondent, Opus Trading Fund LLC, demands an award against
Claimant, Penson Technologies LLC, dismissing the Statement of Claim with prejudice, and
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awarding Opus forum fees, attorneys' fees, and such other relief as the Panel deems just and
equitable.
COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
Attorneys for Respondent,
Opus Trading Fund LLC

By:

DATED: April

lb, 2014
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FINRA DISPUTE RESOLUTION

PENSON TECHNOLOGIES LLC (FKA PENSON
FINANCIAL SERVICES, INC.),
Claimant,

FINRA No. 14-00257

-againstOPUS TRADING FUND LLC,
Respondent.

CLAIMANT PENSON TECHNOLOGIES LLC'S PREHEARING MEMORANDUM
Claimant Penson Teclmologies LLC, which is the assignee of Penson Financial Services,
Inc. (collectively, "Penson") respectfully submits this pre hearing memorandum for consideration
by the Panel in preparation for the final hearing. As explained below, the evidence at final
hearing will show that Opus Trading Fund LLC ("Opus") breached various contracts with
Penson and that Penson is entitled to recover damages in an amount to be proven at final hearing,
but in an amount believed to be not less than $21 million.

I.

PRELIMINARY STATEMENT
Penson was, until 2012, the second-largest clearing broker in the United States. This case

arises out of the wrongful termination by Opus of an agreement that required Opus, among other
things, to execute and clear almost all of its securities trades through Penson. The case needs to
be understood in the context of a large transaction (the "Transaction") between Penson's parent
(SAl Holdings, Inc.) and Opus' parent (Schonfeld Securities LLC). In that November 2006
Transaction, SAl bought assets from Schonfeld, which consisted of its entire securities clearing
and back office operations -in total, SAl paid approximately $90 million. The assets purchased

I

A308

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 63 of 301

included clearing agreements and relationships with a number of introducing brokers, including
Opus.
In return, SAl received Schonfeld's entire clearing business, and as an integral part of the

Transaction, entered into new clearing agreements for each of its seven introducing brokers or
"correspondents." 1 These correspondents would thereafter be serviced by SAl and its affiliates.
Six of the new correspondent clearing agreements had a term often years, one had a term of five
years, and each was exclusive in nature; thus, SAl expected to recoup the purchase price, and
more, based on the income that the acquired assets would generate until at least 2017.
The largest and most important asset purchased by SAl was a clearing agreement
between Penson and Opus. Of the total purchase price, the amount paid for this particular
clearing agreement (as set forth below) was approximately $35 million- more than one third of
the total purchase price for the seven correspondent clearing agreements. The reason SAl was
willing to pay $35 million for this one particular asset was that the clearing agreement was
expected to generate net income to Penson of at least that amount over its ten year initial term
(the agreement was subsequently extended by two years), and Penson expected the relationship
to endure thereafter. And that expectation was borne out: in less than five years, from June 2007
until January 2012, the Opus relationship generated net income to Penson in an amount of
approximately $16 million.
The evidence will show that in January 2012, Opus purported to terminate its contracts
with Penson after only four years and then moved its clearing business to JP Morgan, thereby
depriving Penson of any income for the remaining eight years of the extended contract. Opus
claimed that the termination was proper, because Penson was unable to offer Opus more than
1

The seven correspondents were: (1) Schonfeld Securities, LLC; (2) Schonfeld & Company LLC; (3)
Opus Trading Fund LLC; ( 4) Wheatley Capital Series Fund LLC; (5) Quantitative Trading Strategies
LLC; (6) Trillium Trading, LLC; and (7) Spectrum Trading, LLC.
2
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$40 million in overnight margin financing. But the contracts never required Penson to offer any
particular level of margin financing, and Opus established a clearing relationship with JP Morgan
long before there were any limits on Penson's ability to finance. By this lawsuit, Penson seeks to
recover the losses it has suffered because of Opus' breach. The evidence will show that Penson
is entitled to compensatory damages of at least $20.9 million.
In addition to these damages, after it improperly terminated the contract and unilaterally

moved its business to JP Morgan, Opus even refused to pay for commissions already earned by
Penson for services, and for pass-through fees that Penson had already paid on Opus' behalf
during the time that Opus was clearing through Penson. These commissions and fees amount to
$2,501,451.

II.

BACKGROUND
A.

SAI!Schonfeld Transaction

Penson Financial Services was a clearing firm that provided clearing services for
brokerage firms and their clients. Schonfeld Group Holdings LLC is a multi-billion dollar
trading firm with various affiliates and subsidiaries including, among others, Opus and Schonfeld
Securities, LLC ("Schonfeld"). In 2006, Penson's parent company, SAl Holdings, Inc. ("SAl")
engaged in extensive negotiations that resulted in the purchase of Schonfeld's entire securities
clearing and back office operations in November. The Asset Purchase Agreement ("APA")
between SAl and Schonfeld transferred to SAl all clearing agreements between Schonfeld and its
subsidiaries, along with all of Schonfeld's customer agreements. Pursuant to the APA, following
the transfer, Penson would provide clearing services for all seven of Schonfeld's legacy
correspondents and Penson would derive the income associated with those relationships. As
noted above, Opus was by far the most important clearing relationship acquired, and its revenues
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were the largest. As an integral part of the Transaction, all seven correspondents entered into
new exclusive long-term fixed price clearing agreements with Penson.
As a result of the Transaction, Schonfeld received an initial payment in stock which was
worth $28,261,056 when paid, of which 36.2%, or $10,230,502, was attributable to the value of
the Opus contract.

2

In addition and thereafter, Schonfeld was paid annual "earnout" payments

based on the performance of the customer and introducing broker relationships that had been
transferred. In total, Schonfeld received four annual earnout payments on top of the initial
payment: the earnout payments derived from the Opus contract were for 2008, $6, 166,455; for
2009, $7,443,431; for 2010, $5,765,827 3 ; and for 2011, $5,189,699.
These earnout payments were calculated based on the total after tax net income received
by Penson from all of the Schonfeld correspondents. By way of example, for the twelve month
period from June 2007 to May 2008, Opus generated after tax net income to Penson of
$3,425,808. Under the APA, Schonfeld received a 1.8 multiple of the net income. So in 2008,
the earnout payment made to Schonfeld for the Opus relationship was $6,166,455. The total
annual earnout payment paid to Schonfeld each year was calculated by determining the
combined net income for all correspondents and applying the 1. 8 multiple.
All in, Schonfeld received $89,560,341 in the Transaction. This is not in dispute.
B.

Penson/Opus Relationship

On the same day that SAl and Schonfeld executed the APA and as an integral part of the
Transaction, Penson and Opus entered into a Fully Disclosed Clearing Agreement under which
Penson agreed to provide clearing services to Opus, which was a registered broker-dealer at that
2

Although the payments to Schonfeld were made from SAl, the money was derived from Penson's
revenues from its clearing relationship with Opus.
3

As a result of Opus' premature termination, the 2010 payment (which would have totaled $7,493,011 for
Opus) was not paid in full. The amount shown in the text is Opus' portion of the amount actually paid.
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time. Specifically, the parties agreed that Penson would "clear and maintain cash, margin,
option, or other accounts ("Accounts") for [Opus] or customers of [Opus]." Clearing Agreement
p. 1. The Clearing Agreement, though later superseded by the PMA Agreement, contains
provisions reflecting the intent of the parties that endured throughout the relationship.
With respect to margin, the Clearing Agreement provides that Opus
is responsible for assuring [each] Customer's [including Opus'] payment of
Customer's initial margin requirements and of all amounts necessary to meet
subsequent maintenance calls in each Customer Account. . . . [Schonfeld] is
responsible for the payment of initial margin requirements and of all amounts
necessary to meet subsequent margin calls in each Correspondent Account.
Penson shall have the unlimited right to buy in or sell out positions in Accounts
whenever Penson in its discretion deems such action appropriate and despite
whether, if the Account is a Margin Account, any such Account is then in
compliance with applicable margin maintenance requirements or has requested an
extension of time to make any payment required by Regulation T.
Clearing Agreement § 3(b ).

It further provides that Penson may change the margm

requirements at any time:
Penson may change the margin requirements applicable to any Account or class
of accounts, as described in its house rules; Correspondent shall be responsible for
advising its Customer of the changed requirements and for the payment by its
Customers of any additional margin necessary to insure compliance with such
increased requirements.
Clearing Agreement § 3(c).
Most importantly, in accordance with the terms of the AP A, the Clearing
Agreement included an exclusivity provision prohibiting Opus from engaging another
clearing broker or dealer:
During the term of this Agreement and except as otherwise set forth on Schedule

£, (x) Correspondent [Opus] will not sign a clearing agreement with another
clearing broker or dealer, or otherwise permit another broker or dealer to provide
clearing services to Correspondent, with respect to a Core Business, and (y) will
provide Penson with not less than 75 days' written notice prior to signing a
clearing agreement with another clearing broker or dealer, or otherwise permitting
another broker or dealer to provide clearing services to Correspondent, with
respect to a Non-Core Business ....
5
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Clearing Agreement § ll(b ). "Core Business" basically means (I) all business that Penson
initially cleared and executed for Opus; (2) all North American and European equity business;
and (3) all business for which Penson would be willing to provide services for Opus 4
Towards the end of 2007, in an effort to reduce the burden of oversight of regulators,
which had in the past caused significant issues for Schonfeld and its affiliates, Opus decided to
withdraw its broker-dealer membership with FINRA. Although Penson had no obligation to
alter its contractual relationship with Opus, as an accommodation to Opus, Penson agreed to
change Opus' status from an introducing broker or correspondent relationship into a public
customer relationship. There was no intention to change the core aspects of the relationshipthe ten-year, fixed rate exclusive contract remained intact. Moreover, the parties both
understood that the new customer relationship would have capital implications for Penson.
When Opus was a registered broker-dealer, certain capital charges accrued on Opus' books, but

4

"Core Business" is defmed as:

"Core Business" means (i) all business processed for [Opus} by Penson and/or its
affiliates from the effective date of this Agreement and the Account Documents
through April 30, 2011 (it being understood that [Opus] shall have a rolling 90 day
period with respect to new business under this subsection (i) to determine if Penson
has provided reasonable service with respect to such new business during such
applicable 90 day period and, to the extent [Opus] determines in its reasonable
discretion that Penson has not satisfactorily serviced such new business, to cease
having such business serviced by Penson whereupon such new business shall not be
deemed to be Core Business pursuant to this subsection (i)) other than business that
Penson has agreed in writing as of the date hereof that [Opus] may clear with another
clearing firm as set forth on Schedule B, (ii) all North American and European
equities (but with respect to European equities, all such equities other than nonelectronic institutional business), options, currencies and futures contracts clearing
business, and (iii) any clearing business not otherwise described in clauses (i) and
(ii) above as to which Penson is willing to provide, and is capable of providing, the
same or better financial terms and services to [Opus] as the proposed third party
clearing broker or dealer. All references to third party clearing brokers or dealers in
this clause (b) shall refer only to such entities as are unaffiliated in any way with any
of [Opus], Schonfeld Group Holdings, LLC and their respective subsidiaries and
affiliates, which, in each case, deals solely on an arm's length basis in the ordinary
course of business with [Opus].

PMA Agreement, § 5 (emphasis added).
6
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when Opus became Penson's customer, the charges instead accrued on Penson's books. In other
words, the relationship change was to Penson's detriment, and also had the effect of subjecting
Opus, as a public customer, to any restrictions regulators might impose on Penson related to such
business. To account for the relationship change, Penson and Opus entered into, among other
agreements, a Portfolio Margining Side Account Agreement ("PMA Agreement," Exhibit A) on
December 28, 2007 which superseded the earlier Clearing Agreement, but largely echoed the
Clearing Agreement in most material respects.
The initial term of the PMA Agreement was ten years, although two additional years
were added to the term in 2010. Under the PMA Agreement, Penson was to provide certain
services to Opus on an exclusive basis -these services were basically the same as those set forth
in the Clearing Agreement. And like the Clearing Agreement, the PMA Agreement prohibited
Opus from entering into a contractual relationship with another broker or dealer:
During the term of this Agreement and except as otherwise set forth on
Schedule B, (a) [Opus] will not sign a portfolio margining agreement with
another clearing broker or dealer, or otherwise permit another broker or dealer
to provide portfolio margining services to Customer, with respect to a Core
Business, and (b) will provide Penson with not less than 75 days' written
notice prior to signing an agreement with another broker or dealer, or
otherwise permitting another broker or dealer to provide the services provided
hereunder or under the Account Documents (the "Services"), with respect to a
Non-Core Business ....
PMA Agreement, § 5. "Core Business" includes, among other things, "all business processed for
Customer by Penson" and "all North American and European equities ... options, currencies
and futures contract clearing business." PMA Agreement, § 5.
To complement the PMA Agreement, Penson and Opus entered into an Equity Execution
Agreement ("EEA") in November 2010. Under the EEA, Penson provided Opus access to an
automated order processing system that enabled Opus to transmit securities orders to systems
and/or exchanges.
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Opus also executed a Customer Account, Margin and Short Account Agreement
("Customer Agreement") and other customer account documents. Among other things, the
opening account documentation made clear that margin financing was subject to Penson's
discretion at any time:
The descriptions in this disclosure statement relating to eligibility requirements
for portfolio margining accounts, and minimum equity and margin requirements
for those accounts, are minimums imposed under the self-regulatory organization
rules. Time frames within which margin and equity deficiencies must be met are
maximums imposed under the self-regulatory organization rules. Broker-dealers
may impose their own more stringent requirements.
New Account Form- Portfolio Margin Account, Paragraph 17 (emphasis added). The Customer
Agreement further provides:
[Opus] agrees to maintain in all accounts with you such positions and margins as required
by all applicable statutes, rules, regulations, procedures and custom, or as you deem
necessary or advisable.
Customer Agreement, Paragraph 20 (emphasis added).
Beginning in June 2007, Penson provided clearing, execution, financing, and custody
services to Opus, in accordance with the relevant agreements. Over the first four years of the
relationship, Penson earned after tax net income from Opus for these services as follows:
•

In 2008, Penson earned net income of approximately $3,425,808.

•

In 2009, Penson earned net income of approximately $4,135,240.

•

In 2010, Penson earned net income of approximately $4,162,784.

•

In 2011, Penson earned net income of approximately $2,883,166.

And from June 2011 through January 2012, Penson earned net income from Opus of $1,139,848.
Over those four-plus years, the total after tax net income derived from the Opus relationship was
$15,746,846. There is no dispute about this. Furthermore, over those four years, approximately
89% of Penson's revenue from the Opus relationship was derived from clearing and execution
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services; approximately 11% of Penson's revenue was attributable to financing services it
provided to Opus.

5

As noted above, in accordance with the AP A, SAl paid Schonfeld a multiple of 1. 8 times
the net income attributable to each legacy Schonfeld correspondent for four years. Thus,
Penson's earnout payments relating to Opus were as follows:
•

$6,166,455 (1.8

X

$3,425,808)

•

$7,443,431 (1.8

X

$4, 135,240)

•

$5,765,698 (1.8 x $4,162,784, less the portion not paid)

•

$5,189,699 (1.8

X

$2,883, 166).

In total, Penson made four earnout payments to Schonfeld that are attributable to Opus' net

income in the amount of $24,565,411. Including the Opus share of the initial stock award
($10,230,502), SAl paid a total of $34,795,913 to Schonfeld for the Opus relationship. As noted,
net income received by Penson was just $15,746,846. So the difference between what was paid
for the Opus relationship and what Penson actually received was $19,049,067. Again, the reason
Penson was willing to pay more than it received initially was because of the significant value of
a long-term, fixed price exclusive contract. Based on the amounts already paid, this contract had
substantial value both to Penson - and to any prospective buyer of that asset.

C.

Credit Limits

In August 2011, because of concerns about the impact oflarge customer debit balances

on customers and related customer protection rules, FINRA imposed on Penson a "soft limit" of
5

Penson's revenues by year, attributable to each service it provided Opus:
2008 : 87% clearing; 13% fmancing
2009: 92% clearing; 8% fmancing
2010: 90% clearing; 10% financing
2011: 87% clearing; 13% financing
9
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$75 million on overnight margin credit that it could issue to any individual public customer,
including Opus. The limit only applied to overnight financing; it had no impact on intraday
leverage, which in Opus' case was not subject to day trading rules and remained fully available
to them without restriction or regulatory limit. Because issuance of margin was always in
Penson's discretion, FINRA's direction did nothing to change Penson's contractual agreements
with its customers, including Opus. Nevertheless, Penson notified Opus of this soft limit.
Then, a few months later, in the first week of December 20 II FINRA advised Penson
6

that the soft limit would be a hard limit of no more than $40 million in overnight margin credit
to any one public customer. In response to the new FINRA letter, Penson simply could have
limited Opus to $40 million in overnight credit extension. Nothing in the applicable agreements
between Penson and Opus prevented Penson from doing so. However, even though Penson
could still provide unlimited intraday leverage to Opus, Penson recognized that staying within
the $40 million overnight limit would require Opus to leave more funds on deposit than was their
typical practice and potentially impact certain of their overnight trading strategies. (Notably, the
impact of these limits on Opus was a direct result of Opus' earlier decision to become a portfolio
margining customer of Penson.) Therefore, because of what Penson perceived to be a very good
relationship with Opus and in order to provide the best possible support for this customer, as an
accommodation, Penson agreed to allow Opus to custody its securities at JP Morgan on a
temporary basis, until such time as the FINRA limits on credit extension were lifted. 7 Under this
temporary arrangement, JP Morgan would provide Opus with all financing services, while

6

Penson's Statement of Claim incorrectly identified this as a $50 million limit.
Notably, the FINRA letter stated that the credit limits could be removed or reduced "pursuant to a letter
of withdrawal of this notice issued" by FINRA. In other words, Penson understood this to be a temporary
limit, hence the agreement for Opus to temporarily custody its securities at JP Morgan. It defies logic
that, based on a temporary restriction, Penson would relinquish a permanent relationship that Penson had
already paid a significant sum to acquire.

7
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Penson would continue to execute and clear trades for Opus, a service that constituted the largest
part of the relationship and accounted for about 90% of its revenues. As noted above, the PMA
Agreement expressly prohibits Opus from entering into a portfolio margining agreement with
another clearing firm during the term of the contract; nevertheless, Penson made this good faith
accommodation for its customer and it willingly cooperated in the transition of securities and
money balances to JP Morgan because of its perceived close relationship with Opus.
The temporary arrangement with JP Morgan was consistent with standard industry prime
brokerage practices whereby one brokerage firm provides custody and financing while another
firm provides execution and streetside clearing services. Here, approximately 89% of revenue
from Opus' business came from the clearing and execution services (provided by Penson) while
11% carne from the custody and financing services (provided by JP Morgan). The evidence will
show that this type of split clearing/custody arrangement is customary in the securities industry
and was not to Opus' disadvantage whatsoever.
Unbeknownst to Penson at the time, Opus already was in advanced discussions with JP
Morgan to move its entire business to JP Morgan and in fact had already entered into a portfolio
margin agreement with JP Morgan in 2010, well before FINRA's credit limit and Penson's
subsequent agreement for JP Morgan to temporarily custody Opus' securities. During discovery,
Penson requested that Opus produce evidence of prior written notice of the JP Morgan portfolio
margining relationship, as required under the PMA Agreement. Opus has produced none.
Penson continues to receive discovery from JP Morgan, and at this time does not fully know
what the evidence will show, but even now, it is clear that Opus intended to move its entire
business long before FINRA imposed any credit limits on Penson. We expect the evidence will
demonstrate that Opus, whose parent by January 2012 had been paid $90 million in connection
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with the Transaction, used the FINRA limits as a convenient pretext to leave Penson, when in
fact it had been preparing to do so long before.
D.

Opus' Purported Termination of the PMA Agreement

At no time during the December 2011 transfer of Opus' cash and securities to JP Morgan
was there any discussion between Penson and Opus that the transfer of custody and financing
responsibilities to JPMorgan was anything other than temporary; nor was there any discussion
that Penson's streetside clearing and execution responsibilities would change in any way. In
fact, for the month of December 2011, Penson derived revenue for execution and streets ide
clearing services in the amount of$175,121; and for the month of January 2012, Penson derived
revenues for clearing in the amount of $331,247. These sums were in keeping with revenues
Penson had derived for these services in previous months and years. In other words, from
December 2011 through the end of January 2012, the parties conducted business exactly as
contemplated: Penson provided execution and streetside clearing services to Opus, while JP
Morgan provided custody and financing services.
On January 26, 2012, with no warning whatsoever, Opus sent a letter to Penson
purporting to abruptly terminate the parties' exclusive twelve year PMA contract after only four
years- and conveniently, right after Schonfeld had been paid almost $35 million for the Opus
relationship. See Opus Termination Letter, Exhibit B. In its letter, Opus invoked Section
4(b)(ii)(2) of the PMA Agreement, which permits Opus to terminate the agreement, but only in
certain narrow circumstances:
[If Penson] is enjoined, prohibited or suspended, as a result of an administrative
or judicial proceeding, from engaging in securities business activities constituting
all or portions of Penson's securities business, which injunction, prohibition or
suspension makes impracticable the portfolio margining relationship established
in this Agreement and the Account Documents.
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Penson strenuously objected to Opus' letter with a letter of its own on January 30, 2012. See
Exhibit C. Probably recognizing that its pretext for termination was flimsy at best, Opus went on
to cite Section 4(b )(ii)(l) as an alternate ground for termination:
[Opus] may terminate this Agreement at any time on five (5) days' prior written
notice to Penson in the event that Penson: (1) fails to comply with the terms of
this Agreement or the Account Documents and upon notification by Customer
fails to comply within twenty (20) days from said notification ...
Opus stopped executing and clearing through Penson the very day that it sent the termination
letter. In blatant violation of the exclusivity clause in the PMA Agreement, Opus began
receiving execution and streetside clearing services from JP Morgan.
As of January 2012, the time Opus terminated the Agreement, Schonfeld had been paid a
total of approximately $34.8 million for its sale of the Opus clearing and PMA relationship.
Penson meanwhile, received net income for only four years (amounting to a mere $15.7 million),
not for the twelve years that it is entitled to. The PMA Agreement was a twelve-year, exclusive
agreement, with all but the last two years at a fixed price predetermined pricing schedule. It had
significant economic value to Penson, yet was unilaterally and impermissibly terminated by the
party who had already received its benefit of the bargain before Penson was able to realize the
full value of the agreement. Opus did not have the right to terminate the agreement and transfer
Penson's valuable asset- six more years of fixed-price exclusive clearing plus an additional two
years of exclusive clearing. Even if Opus and Penson had mutually agreed to end their
relationship, Penson would have explored the possibility of selling its exclusive clearing rights to
another clearing firm (the PMA Agreement contains an assignment right), thereby realizing the
value of its asset. But Opus unilaterally and improperly eliminated that opportunity from Penson
by moving its execution and clearing business to JP Morgan without notice.
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As explained above, Penson and Opus had had a longstanding relationship and Penson
repeatedly accommodated Opus (e.g., moving from a clearing relationship to a customer
relationship, temporarily agreeing to allow Opus to custody its securities at JP Morgan); Penson
had confidence that Opus would mutually respect the parties' contractual terms. Penson had no
reason to believe that Opus would ever move its entire business to JP Morgan- in effect stealing
Penson's valuable asset- and the agreements explicitly prohibited Opus from so acting.
Penson's only recourse was to initiate this lawsuit against Opus. Opus' purported termination of
the PMA Agreement was not permitted and Opus breached the relevant agreements. Penson is
entitled to be compensated properly for the asset- the Opus clearing relationship -that Opus
improperly stole from Penson and transferred to JP Morgan.
On May 31, 2012, Penson entered into an Assignment and Assumption Agreement
("AAA") with Apex Clearing Corporation ("Apex") pursuant to which Penson ultimately
transferred certain assets of its United States securities business to Apex (the "Apex
Transaction"). The Apex Transaction closed on June 5, 2012, and Penson assigned virtually all
of its 230 correspondent agreements, and their customers' active accounts, to Apex. The
correspondent agreements transferred to Apex included several Schonfeld entities which had
remained with Penson, including Lightspeed and Trillium. The Apex Transaction, however, did
not include the Opus relationship. In fact, it specifically excluded Opus and all legal rights
relating to that relationship, all of which remained with Penson. See AAA Schedule 3.1(i)
("Clearing Contracts with the following Clients will be retained by Transferor: Opus Trading
Fund and its affiliates ... ")
Penson continued operations for seven months after the Apex Transaction, providing
services to various clients and to Apex. In January 2013, Penson filed for Chapter 11 bankruptcy
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protection, resulting in the creation of a new entity, Penson Technologies LLC, which was
assigned all of Penson's rights, including all rights relating to Opus.

III.

ARGUMENT
A.

Breach of Contract- Breach of Exclusivity Provision
1.

Opus' Termination Breached the PMA Agreement

Opus' January 26, 2012 termination letter and its unilateral transfer of the balance of its
execution and streets ide clearing business from Penson to JP Morgan was a breach of the
exclusivity provision in the PMA Agreement. As explained above, the PMA Agreement
required Opus to clear exclusively with Penson for a period of twelve years:
During the term of this Agreement and except as otherwise set forth on
Schedule B, (a) {Opus] will not sign a portfolio margining agreement with
another clearing broker or dealer, or otherwise permit another broker or
dealer to provide portfolio margining services to Customer, with respect to a
Core Business, and (b) will provide Penson with not less than 75 days'
written notice prior to signing an agreement with another broker or dealer, or
otherwise permitting another broker or dealer to provide the services provided
hereunder or under the Account Documents (the "Services"), with respect to a
Non-Core Business (it being understood that [Opus] shall not have the right to
enter into a Non-Core Business that is reasonably likely to materially and
adversely affect [Opus'] credit without Penson's prior written consent).
"Non-Core Business" means a business line other than a Core Business.
"Core Business" means (i) all business processed for {Opus] by Penson
and/or its affiliates from the effective date of this Agreement and the Account
Documents through April 30, 2011 (it being understood that [Opus] shall have
a rolling 90 day period with respect to new business under this subsection (i)
to determine if Penson has provided reasonable service with respect to such
new business during such applicable 90 day period and, to the extent [Opus]
determines in its reasonable discretion that Penson has not satisfactorily
serviced such new business, to cease having such business serviced by Penson
whereupon such new business shall not be deemed to be Core Business
pursuant to this subsection (i)) other than business that Penson has agreed in
writing as of the date hereof that [Opus] may clear with another clearing firm
as set forth on Schedule B, (ii) all North American and European equities
(but with respect to European equities, all such equities other than nonelectronic institutional business), options, currencies and futures contracts
clearing business, and (iii) any clearing business not otherwise described in
clauses (i) and (ii) above as to which Penson is willing to provide, and is
capable of providing, the same or better financial terms and services to [Opus]
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as the proposed third party clearing broker or dealer. All references to third
party clearing brokers or dealers in this clause (b) shall refer only to such
entities as are unaffiliated in any way with any of [Opus], Schonfeld Group
Holdings, LLC and their respective subsidiaries and affiliates, which, in each
case, deals solely on an arm's length basis in the ordinary course of business
with [Opus].
PMA Agreement, § 5 (emphasis added).
Opus was absolutely prohibited from signing another portfolio margining agreement with
respect to Core Business, and could only sign another agreement with respect to Non-Core
Business by providing 75 days' written notice to Penson. Core Business includes (1) all business
that Penson currently provided for Opus; (2) all North American and European equity business;
and (3) all business that Penson would be willing to provide to Opus. And Non-Core Business is
everything other than Core Business. In other words, Penson had to be given the opportunity to
provide all business to Opus, and expressly reject such business, before it would count as "Non
Core Business." And even then, Opus would have to provide 75 days' written notice to Penson.
Exclusivity provisions in clearing contracts are common, in part because clearing
relationships require the clearing firm to make an up-front financial investment, which is then
recaptured through long-term clearing profits. And of course the twelve year exclusivity
arrangement with Opus was a central feature of the overall Transaction- there is no way that
SAl would have paid $35 million to Schonfeld for a customer relationship scheduled to last for
just four years. Courts have consistently held that exclusivity provisions are enforceable. Juster

Acquisition Co., v. N Hudson Sewerage Auth., 2014 WL 268652, at* 10 (D. N.J. Jan. 23, 2014)
(holding that "the Court must enforce the Exclusivity Provision as written, giving its terms their
plain and ordinary meaning" where it was a "significant business transaction between two
sophisticated parties dealing at arm's length"); see also S. Rd Assocs., LLC v. Int 'I Bus.

Mach.~.

Corp., 826 N.E.2d 806, 809 (N.Y. 2005) ("when parties set down their agreement in a clear,
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complete document, their writing should ... be enforced according to its terms") (quoting Vt.

Teddy Bear Co. v. 538 Madison Realty Co., 807 N.E.2d 876, 879 (2004)). This is true even
where one of the parties arguably is harmed by enforcement of the provision. Private One of

NY, LLC v. JMRL Sales & Serv., Inc., 2008 WL 4482406 at *10 (Sup. Ct. N.Y. Kings Cnty.
2008) ("While it is possible that defendants may lose some business of third parties by the
enforcement of the exclusivity clause of the contract, these are the terms for which defendants
bargained and to which they expressly agreed."). Here, the PMA Agreement was extensively
negotiated between two sophisticated parties and the terms of the agreement were crystal clear.
The exclusivity provision is undoubtedly enforceable.
Opus' purported termination letter, and its simultaneous transfer of the balance of its
clearing business to JP Morgan in January 2012, is a blatant breach of the exclusivity provision
of the contract. Opus' agreements with JP Morgan required JP Morgan to provide exactly the
same services that Penson was already providing for Opus -"Core Business"- which the PMA
Agreement explicitly prohibited Opus from doing.
2.

Opus Had No Legitimate Basis for Terminating the PMA Agreement
Under Section 4(b )(ii)(2).

Opus' termination letter was based on Section 4(ii)(2) of the PMA Agreement, which
provided certain limited grounds for termination:
[Opus] may terminate this Agreement at any time on five (5) days' prior written
notice to Penson in the event that Penson ... is enjoined, prohibited or suspended,
as a result of an administrative or judicial proceeding, from engaging in securities
business activities constituting all or portions of Penson's securities business,
which injunction, prohibition or suspension makes impracticable the portfolio
margining relationship established in this Agreement and the Account
Documents.
Breaking this provision down, Opus can terminate the PMA Agreement only if it can
demonstrate every one of the following:
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•

Penson was enjoined, prohibited or suspended from engaging in securities business
activities; and

•

The injunction, prohibition, or suspension made impracticable the portfolio margining
relationship with Opus; and

•

The injunction prohibition or suspension was as a result of an administrative or judicial
proceeding;

Opus cannot prove any one of these conditions, much less all of them; they did not occur.
a.

Penson Was Not Enjoined from Engaging in Securities Business
Activities Constituting All or Portions ofPenson's Securities
Business

For termination under this clause to be effective, Penson must have been enjoined,
prohibited or suspended from "engaging in securities business activities constituting all or
portions of Penson's securities business." There was no such injunction, prohibition or
suspension. Rather, FINRA simply limited the amount of overnight margin credit that Penson
could offer to any one customer, including Opus; it did not prohibit Penson from offering
margin. Moreover, the amount of credit that Penson could offer to any individual customer,
Opus or otherwise, was always entirely up to Penson. In the clearing industry, the amount of
credit is always discretionary. FINRA did not enjoin, prohibit or suspend Penson from extending
credit.
b.

The PortjiJlio Margining Relationship Was Not ImpracticablePenson had no Obligation to Finance Opus' Business

Nor was the portfolio margining relationship somehow rendered impracticable by the
FINRA-imposed limits. Penson never had an obligation to finance Opus' portfolio at any
particular levels -like any margin lender, Penson always was permitted to restrict the credit it
was willing to extend. Penson could have retained Opus' financing business, reduced the
overnight margin financing to $20 million (well below FINRA's $40 million limit) and still not
been in breach of the PMA Agreement. Instead, as a courtesy to a long-time client, Penson
18
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allowed Opus to move the financing piece of its business to JP Morgan temporarily. Opus cites
no provision in the contracts -and none exist- requiring Penson to finance Opus' portfolio at
any specific level. In fact, Penson's expert will testify that it is industry standard not to agree to
any levels of financing because margin lending is highly dependent on countless variables,
including the volatility of the market and the lender's liquidity, which are both in constant flux.
It is noteworthy that Opus' new portfolio margining agreement with JP Morgan also did not

contain a guaranteed level of financing. 8
Moreover, the parties' relationship included not just financing but also clearing and
execution, which was the larger and more profitable part of the relationship. Penson was subject
to no limitations in handling the clearing and execution portion of the relationship. In fact, even
after financing was temporarily transferred to JP Morgan in December 2011, Penson continued
to execute and clear streetside trades for Opus and would have continued to do so indefinitely, if
not for the purported termination letter on January 26, 2012.

8

Further, the law is clear that a clearing firm can increase margin requirements for customers in its
absolute and complete discretion. See Capital Options Inv., Inc. v. Goldberg Bros. Commodities, Inc.,
1990 WL 180583, at *23 (N.D. Ill. Oct. 24, 1990) (holding that "in exchange for the privilege of trading
on margin," brokers may contractually reserve "the right to protect themselves by closing out ...
customers' positions at any time that they deem it necessary for their protection for any reason
whatsoever"), aff'd, 958 F.2d 186, 190 (7th Cir. 1992) (explaining that "margins are accorded a special
status ... so that futures commission agents are able to assure their own financial integrity,
which ... contributes to the financial integrity of the entire marketplace [thereby] requir[ing] brokers to be
able to anticipate the possibility of future volatility and to exercise their discretion as a matter of business
judgment to raise margins accordingly ... "); Cauble v. Mabon Nugent & Co., 594 F. Supp. 985, 990-91
(S.D.N. Y. 1984) (stating that "margin call notice requirements may be altered or waived by contract" and
validating a provision in a customer agreement providing that the broker may, "in its sole and absolute
discretion, without notice or demand to Customer, close out Customer's open positions in whole or in part
or take any other action it deems necessary to satisfy such margin requirements"); FINRA, Guidance on
Margin, available at
http://www.fmra.org/web/groups/investors/@inv/@smart/@advanc/documents/investors/p005897.pdf,
(warning customers that a "firm can make changes [to margin policies] at [its] discretion," "the firm has
the right to liquidate securities ... in order to meet its equity requirements for customer margin accounts,"
and if a firm chooses to issue a margin call, "it may give [customers] a very limited time to satisfy the
call" especially in a volatile market.)
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Penson was Not Enjoined, Prohibited Or Suspended As a Result
of an Administrative or Judicial Proceeding

Finally, Penson even if it could be said somehow that Penson was enjoined, prohibited, or
suspended, it would not have been "as a result of an administrative or judicial proceeding."
There was no administrative or judicial proceeding. A "proceeding" is defined as a lawsuit or
some means for redress before a court or a judge. See Black's Law Dictionary (defining
"proceeding" as "1) The regular and orderly progression of a lawsuit, including all acts and
events between the time of commencement and the entry of judgment. 2) Any procedural means
for seeking redress from a tribunal or agency. 3) An act or step that is part of a larger action. 4)
The business conducted by a court or other official body; a hearing.")
An administrative proceeding is generally considered to require a hearing or inquiry
before an administrative agency. See, e.g., Office Depot, Inc. v. Nat 'l Union Fire Ins. Co. of

Pittsburgh, Pa., 734 F. Supp. 2d 1304, 1318-19 (S.D. Fla. 2010) (holding that the plain meaning
a "regulatory or administrative proceeding" requires a "formal legal action or hearing conducted
in a court of law or before some other official tribunal.").
Similarly, a "judicial proceeding" is "any court proceeding; any proceeding initiated to
procure an order or decree." Black's Law Dictionary; see also C.P.L.R. § 105(b) (defining "civil
judicial proceeding" as a "prosecution, other than a criminal action, of an independent
application to a court for relief.") The C.P.L.R. further provides that civil proceedings must be
prosecuted "in the form of an action," which is commenced by filing a summons and complaint,
or a summons with notice. C.P.L.R. §§ 103(b ), 304(a). Courts have specifically held that
investigations do not constitute proceedings. Ritchie Risk-Linked Strategies Trading Jr., Ltd. v.

Coventry First LLC, 2014 WL 5420926, at *3 (S.D.N.Y. Oct. 20, 2014).
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Here, FINRA communicated overnight margin credit limits and certain other limits
unrelated to Opus to Penson via a simple letter. FINRA did not file a complaint, prosecute any
sort of claim, or initiate any form of legal action before a court or other tribunal. FINRA did not
hold a hearing, nor did it issue an order. There was no administrative or judicial proceeding.
Opus could terminate the PMA Agreement under very limited circumstances. None of
these is present here and Opus' purported termination was improper.

3.

Opus Had No Legitimate Basis for Terminating the PMA Agreement
Under Section 4(b )(ii)(l).

In its termination letter, Opus also cites Section 4(b )(ii)(l) as an alternative basis for

termination. But Section 4(b)(ii)(l) permits termination only if Penson:
fails to comply with the terms of this Agreement or the Account Documents and
upon notification by [Opus] fails to comply within twenty (20) days from said
notification ...
The termination letter alleges that Penson failed to comply with the terms of the PMA
Agreement "by failing to provide to Opus all of the services required thereunder." This is a false
statement. In fact, Penson was fully capable of providing execution and clearing services to
Opus and continued to do so through January 25, 2012, and would have continued thereafter if
not for Opus' unilateral and unauthorized decision to stop clearing through Penson in favor of JP
Morgan. With respect to financing services, Opus cannot credibly maintain that Penson was
"required" to provide any particular level of financing services to Opus, because there is no such
obligation in the PMA Agreement and such "requirement" simply does not exist in the clearing
industry. Thus, there was no "failure" by Penson that could justify termination.
The fact is, Opus breached the exclusivity provision of its PMA Agreement with Penson.
Opus' purported termination is nothing more than a pretext. Opus is liable to Penson for the
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damages Penson suffered as a result of Opus' breach. We discuss the measure of damages
below.
B.

Breach of Contract- Failure to Pay

The PMA Agreement required Penson to provide Opus with portfolio margining services,
which include execution, clearing and financing. Opus agreed to pay for those services
according to a detailed fee schedule attached to the agreement. See PMA Agreement, Schedule
A. Some of those charges were Penson's own commissions, representing the revenue it earned

from the services that it provided Opus. In addition, Schedule A states that Penson will pass
through certain out-of-pocket costs that it incurs in executing Opus' trades. For example, "[a]ll
floor brokerage, all execution fees and rebates and all regulatory and exchange fees will be
passed through at cost." At the time of its purported termination of the PMA Agreement, Opus
owed Penson $2,501,451 in commissions for services already rendered, and for fees and
expenses that Penson had already incurred. 9

IV.

DAMAGES
Damages for breach of contract are intended "to place the nonbreaching party in as good

a position as it would have been had the contract been performed" (Brushton-Moira Cent. Sch.

Dist. v. Thomas Assocs., 692 N.E.2d 551, 553 (N.Y. 1998)). "In other words, so far as possible,
the law attempts to secure to the injured party the benefit of his bargain .... " (Freund v.

Washington Sq. Press, 314 N.E.2d 419, 420 (N.Y. 1974)). In addition, where the parties agree
on a formula to calculate a payment on early termination, New York courts give effect to the
parties' agreement. See Truck Rent-A-Ctr., Inc. v. Puritan Farms 2nd, Inc., 361 N.E.2d 1015,
9

Penson's Statement of Claim alleged that the amount of fees Opus owed to Penson was $1.8; however,
that accounted for a $600,000 clearing deposit that Penson was holding in 2012. In fact, after Penson sold
certain of its assets to Apex Clearing Corporation ("Apex") in June 2012, the deposit was transferred to
Apex. At some point, Apex returned the deposit to Opus despite Penson's rightful claim to the funds.
22
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1018 (1977) ("The rule is now well established. A contractual provision fixing damages in the
event of breach will be sustained if the amount liquidated bears a reasonable proportion to the
probable loss and the amount of actual loss is incapable or difficult of precise estimation.");

Crown IT Servs., Inc. v. Koval-0/sen, 11 A.D.3d 263, 265 (1st Dep't 2004) (same); Trilegiant
Corp. v. Orbitz, LLC, 125 A.D.3d 504, 504 (1st Dep't 2015) (terminating party required to make
termination payments regardless of non-terminating party's future impossibility of performance).
"The essential elements of a cause of action to recover damages for breach of contract are
the existence of a contract, the plaintiff's performance pursuant to the contract, the defendant's
beach of its contractual obligations, and damages resulting from the breach." PFM Packaging

Mach. Corp. v. ZMY Food Packing, Inc., 2015 WL 5436749, at *1 (2d Dep't Sept. 16, 2015).
A.

Termination I Compensation Payment Agreement

The most straightforward method of calculating damages here is to apply the formula that
the parties agreed would apply when a correspondent or customer terminated its clearing
agreement early. Three of the Schonfeld correspondents transferred to Penson under the APA
had a contractual right to early termination of its clearing relationship upon the occurrence of
some event. Though each customer's early termination right depended on conditions that were
unique to that customer, in every case, the parties agreed on the same formula to calculate the
"Termination/Compensation Payment." Such termination payment formulas are enforceable
under New York law. See TruckRent-A-Ctr., 361 N.E.2d at 1018.
Opus did not have such a formula in its contract, but that was not because the parties
believed that the formula should not apply. Rather, the parties did not include a formula for an
early termination payment for Opus, because Opus was not allowed to terminate early under any
circumstances in the first place. Only certain customers, each of which had particular reasons
that they might need to leave an exclusive relationship with Penson, bargained for such
23
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termination rights, and in each case that right was subject to conditions, for example, the sale of a
business unit. Opus had no such reason to terminate and accordingly had no right to terminate.
Indeed, the evidence will show that Opus was such a substantial piece of the Schonfeld
Transaction that Penson would never have agreed to include early termination provisions in the
Opus Clearing Agreement or subsequent agreements. The formula for payments upon permitted
terminations, therefore, serves as a floor for the damages that Penson can recover as a result of
Opus' breach of contract.
The Termination/Compensation Payment formula recognizes that the amount that SAl
paid for each customer relationship was based on Penson's expected earnings from that customer
over the 10-year exclusivity period. The formula first calculates the fraction of the 10-year
period that remained after the early termination date-that is the portion of the 10 years from
which Penson did not benefit. The formula then reimburses Penson for the corresponding
fraction of the purchase price that was allocated to that customer. For example, if the customer
terminated halfway through the 10 years, then Penson would recover half of its purchase price.
For each correspondent that had a right to terminate, the contract provides for a
termination payment equal to:
N

=

V x (120- number of months since MPTD)
120

The "MPTD," or Measurement Period Trigger Date, is essentially the date on which the
customer's clearing was transferred to Penson. The parenthetical, by subtracting from 120
months (1 0 years) the number of months since the MPTD, gives the number of months

remaining in the exclusivity period. Dividing that figure by 120 gives that remaining period as a
fraction of the total 120-month period; thus, if 80 months have passed since the MPTD, 40
months remain, or one-third of the total. Finally, that fraction is multiplied by "V," which is the
24
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value of the stock or cash that SAl paid Schonfeld for anticipated earnings related to the
particular customer.
Applying that formula to Opus first requires an adjustment to account for the two-year
extension of the exclusivity period. The 120 in the formula refers to the number of months in the
10-year exclusivity period for the other correspondents. Applying the same approach to Opus
would require replacing 120 with 144 (the number of months in 12 years):
N

=

V x (144- number of months since MPTD)
144

The MPTD for Opus occurred in June 2007, and Opus improperly withdrew its business in
January 2012, a difference of 56 months. Subtracting 56 months from the 144-month contract
term yields a remaining term of 88 months. Dividing by 144 shows that the remaining term was
approximately 61% of the extended term provided in the contract. "V" is equal to the value of
the stock transferred to Schonfeld that was attributable to earnings or expected earnings from
Opus-as noted above, including both the portion of the initial stock award attributable to Opus
and the earnout payments attributable to Opus, that figure is $34,795,913. Finally, "N" would be
equal to 61% of that number, or $21,264,169.
As noted above, this figure is reached by applying the formula that the parties agreed
would apply to customers other than Opus who, unlike Opus, were allowed to terminate early. It
is intended to compensate Penson for amounts that were paid for a clearing relationship that it
agreed could be terminated before the end of the contract term. That formula, therefore, does not
attempt to compensate Penson for damages suffered by an unexpected and impermissible
termination. As a result, it is properly seen as a floor, not a full measure of damages.
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Out of Pocket Losses

An alternative measure of damages would compensate Penson for out-of-pocket losses-

the amount that SAl paid for the Opus contract, less what was received before Opus withdrew its
business. Whereas the formula reimburses Opus for the fraction of the purchase price that
corresponds to the remaining time in the contract term, this approach would reimburse Opus for
the dollar amount that it paid and did not earn back during the truncated contract term.
Penson gave up a total of over $34.8 million worth of stock and cash in exchange for the
Opus relationship. During the 56 months in which Opus abided by the contract, Penson earned
$15.7 million. The difference of$19,049,067 reflects Penson's out-of-pocket loss-cash (stock
value) out minus cash in.
C.

Unpaid Receivables

As noted above, in addition to improperly terminating the contract, Opus simply failed to
pay over $2.5 million of charges owed to Penson at the time of the termination. These are
comprised of $642,170 of commissions due and $1,859,281 pass through fees that Penson on
Opus' behalf. These amounts total $2,501,451.

V.

INDEMNIFICATION
The parties contracted in the Equity Execution Agreement, dated November 12, 2010,

that Opus would indemnify Penson against any losses Penson incurs as a result of any failure by
Opus to abide by the terms of its Agreement with Penson:
[Opus] shall indemnify Penson, each person who controls Penson within the
meaning of the Securities Act of 1933, as amended, and any directors, officers,
employees, agents and attorneys of Penson ("Penson indemnified Persons") from
and against any and all claims, demands, proceedings, suits and action and all
liabilities, losses, expenses and costs (including any legal and accounting fees and
expenses) to which Penson becomes subject at any time as a result of any failure
of [Opus] to abide by the terms and conditions of this Agreement or any
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applicable governmental, exchange or regulatory requirement, except to the extent
of any Penson Indemnified Person's gross negligence.
EEA, § 6(b ). As explained above, Penson has been subject to significant losses and subsequent
legal expenses as a result of Opus' failure to abide by the terms of its agreements. Accordingly,
Penson respectfully requests the Panel to order Respondent to comply with the terms of the EEA
and indemnify Penson for all its expenses including legal fees.
VI.

CONCLUSION
For the foregoing reasons, Penson respectfully requests that the Panel grant Penson

damages in an amount to be proven at final hearing, but in an amount not less than $21 million,
plus accrued interest, and order Opus to indemnify Penson for its fees and expenses incurred in
prosecuting these claims.
Dated: New York, NY
October 14, 2015
MAYER BROWN LLP
By: Is/ Mark G. Hanchet
Mark G. Hanchet
Christopher J. Houpt
Virginia C. Palitz
1221 Avenue ofthe Americas
New York, New York 10020
Tel: (212) 506-2500
Attorneys jiJr Claimant Penson
Technologies LLC
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Penson Financial Services, Inc.
1700 Pacific Avenue
Dallas, TX 75201
December 28, 2007
Opus Trading Fund LLC
One Jericho Ploza.
Jericho, NY 11753
Attn: Robert Winn

Re:

Portfolio Mrrrgining Account Side Agreement

Dear Mr. Winn:
Thank you for choosing Penson Financial Services, Inc. ("Penson") as your portfolio margining
account broker. In addition to the Customer Account, Margin and Short Account Agreement and
the Customer Option Agreement (together, the "Accou11t Docume11ts") executed by Opus
Trading Fuod LLC ("Customer"), please be advised of the following:
1.

Initial Account Funding. Contemporaneously with executing this side agreement
(the "Agreement"), Customer will deliver to Penson cash or securities acceptable to
Penson in the aggregate amount of at least $5,000,000 for deposit into tbe portfolio
margining account opened by Penson for Customer (the "Account"). Additionally, if
at any subsequent time, Penson, in its good f-aith discretion (based on a rational, risk
based judgment by Penson), requireB an additional deposit, CllBtomer will deposit
additional cash or securities into the Account in an amount specified by Penson upon
receipt of a written request by Penson specifying in reasonable detail the basis for
such request. Instead of making such additional deposit, Customer may reduce
its business volume or modifY the nature of the securities involved in its
transactions as specified by Penson.

2.

F~es. Penson will charge Customer for portfolio margining services according to the
fee schedule set forth in Schedule A attached hereto and incorporated herein for all
purposes. Penson may debit the Account on a monthly basis for the commissions and
ot"\ler charges set forth in Schedule A. 1broughout the tenn of this Agreement,
Penson may pass through all actual third party increased charges set forth m
Schedule A (e.g., FOOA, TAF, SEC fees and similar or substitute fees) and shall
pass through all such actual third party decreased or terminated charges,

3.

Setoff. Penson shall have the W1limited right to setoff any ·amounts owed Lo Pem;un
and/or its affiliates by Customer for any obligation contained in this Agreement or
the Account Documents against any obligation of Penson to Customer.

4.

Term; Termination of Agreement
a.

CONFIDENTIAL

Effectiveness. This Agreement shall be effective upon delivery of written notice
by Penson to Customer confirming that Penson has opened the Account and shall
remain in force until April 30, 2017 (the "lnitilJL Term"). Subsequent to the
Initial Tenn, either party may terminate this Agre!"Jllent by giving sixtY (60)
days' prior written notice to the other party.
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Termination by Penson or Customer,
1.

Penson rnay terminate this Agreement at any time on five (5) days' prior
written notice to Customer in the event that Customer:

I. fails to comply with U1e tenns of this Agreemeut or the Account
Documents and upon notification by Penson fails to comply
within twenty (20) days from said notification; or

2. is enjoined, prohibited or suspended, as a result of

at\

administrative or judicial proceeding, from engaging in securities
business activities constituting all or portions of Customer's
securities business, which injunction, prohibition or suspension
makes impracticable the portfolio margining relationship
established in this Agreement and the Account Documents.
ii. Customer may tenninate this Agreement at any time on five (5) days'
prior written notice to Penson in the event that Penson:

1. fails to comply with the terms of this Agreement or the Account
Documents and upon notification by Customer fails to comply
within twenty (20) days from said notification; or
2. is enjoined, prohibited or suspended, as a result of an
administrntive or judicial proceeding, from engaging in securities
business activities constituting all or portions of Penson's
securities business, which injunction, prohibition or su.'>pension
makes· imprncticablc the portfolio margining relationship
established in this Agreement and the Account Documents.
c.

Automatic Termination. In addition to any other provisions for termination
herein, this Agreement shall tenninate immediately in the event that either
Customer or Penson ceases to conduct its busine:~s or that Penson:
1.

is no longer registered as a broker/dealer with the SEC; or

ii. is no longer a· member in good standing ofFINRA; or

iii. is suspended by any national securities exchange of which Penson is a
member for failure to comply with the rules and regulations thereof
d.

Survival. Termination of this Agreement shall not affect the parties' rights or
liabilities relating to business transacted prior to the effective date of such
tennination.

e.

No Obligation to Release. Penson shall be entitled to withhold such amount of
securities or cash held by Penson for Customer in one or more Accoonts in an
amount equal to any amounts owing (whether immediately or thereafter,
reasonably expected to become due and owing) to Penson pursuant to the
provisions of this Agreement or the Account Documents, until such amounts are
paid and any property of Penson in the possession of Customer is rctumed to
Penson.

2
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5.

Otlter Portfolio Margining Services. During the term of this Agreement and except
as othe1wise set forth on Schedule B, (a) Customer will not sign a portfolio
margining agreement with another clearing broker or dealer, 0r 0lherwisc permit
another broker m dealer to provide portfolio margining services to Customer, with
respect to a Core Business, and (b) will provide Penson with not less than 75 days'
written notice prior to signing nn agreement with another broker or dealer, or
otherwise permitting another broker or dealer to provide the .services provided
hereunder o1· under the Account Documents (the "Services"), with respect to a
Non-Core Business (it being understood that Customer shall not have the right to
enter into a Non-Core Business that is reasonably likely to materially and adversely
affect Customer's credit without Penson's prior \Vfitten consent). "Non-Core
Business" means a business line other than a Core Business. "Core Business" means
(i) all business processed for Cw;tomer by Penson and/or its affiliates from the
effective date of this Agreement !md the Account Documents through April 30,
2011 (it being understood that Customer shall have a rolhng 90 day period with
respect to new business under this subsection (i) to determine if Penson has prOVJderl
reasonable service with respect to such new business during such applicable 90 day
period and, to the extent Customer det~es in its reasonable discretion that Penson
has not satisfactorily serviced such new business, to cease having such business
serviced by Penson whereupon such new business shall not be deemed to be Core
Business pursuant to this subsection (i)) other than business that Penson has agreed in
\Vfiting !IS of the date hereof that Customer may elear with another clearing firm as
set forth on Schedule B, (ii) all North American and European equities (but with
respect to European equities, all such equities other than non"electronic institutional
business), options, currencies and futures contracts clearing business, and (iii) any
clearing business not otherwise described in clauses (i) and (ii) above as to which
Penson is willing to provide, and is capable of providing, the same or better financial
tenns and services to Customer as the proposed third party clearing broker or dealer.
All references to third party clearing brokers or dealers in this clause (b) shall refer
only to such entities as are unaffiliated in any way with any of Customer, Schonfeld
Group Holdings, LLC and their respective subsidiaries and affiliates, which, in each
case, deals solely on an arm's length basis in the ordinary course of business with
Customer.

6.

Indemnity.
a.

Customer agrees to indenmify and hold harmless Penson, each person who
controls Penson within the meaning of the Securities Act of 1933, as arnendJ
(the "Act"), and any directors, officeis, employees, agents and attorneys of
Penson ("Pe11son Iud2nudjied Persons") from and against all clnims, demands,
proceedings, suits and actions and all liabilities, losses, expenses and costs
(including any reasonable legal and accmmting fees and expenses) relating to
Penson's defense of any failure, for any reason, fraudulent or othe1wise, by
Customer, Customer's employees, independent agents or contractors to comply
with any obligation under this Agreement, the Account Documents or any other
agreement executed and delivered to Penson in connection with Penson's
performance of the Services and any act or failure to act by Penson Indemnified
Persons, except any act or failure to act which is the result of gross negligence or
willful misconduct on the part of any such Penson Indemnified Person. Without
limiting the generality of the foregoing, such failure is t:xplicitly intended by the
parties to include failure resulting from (i) suspension of tradi11g or bankruptcy or
insolvency of any company, securities of which are held in the An:ount; (ii)
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failure by any Customer to maintain adequate margin; or (iii) violation by
Customer of any law, rule or regulation of the United States, 11 state or territory
thereof, the SEC, the Federal Reserve Board or other authority, applicable to any
transaction contemplated by this Agreement.
b . Penson shall indemnify a.nd hold hannless Customer, each person who controls
Customer within the meaning of the Act and any directors, officers, employees,
agents and attorneys of Customer ("Cttstomer Jmlemllijied Persons") against
any and all claims, demands, proceedings, suits and actions and all liabilities,
losses, expenses and costs (including any reasonable legal and accounting fees
and expenses) to which Customer Indemnified Persons may become subject,
insofar as such losses, claims, damages, liabilities, suits, actions or expenses arise
out of, or are based upon the gross negligence or willful misconduct of Penson or
its employees in providing the services contemplated hereunder.
c. Upon receipt by any indemnified party under this Section 6 of notice of the
commencement of any action, and if a chum is to be made against the
indemnifying parly under this Section 6, the indemnified party will promptly
notify the indemnifying party. The omission to notify the indenU1ify.i11g party
will not relieve it from any liability that it may have to any indemnified party
except to the ex~nt that the indemnifying party is actually prejudiced by such
faHure to provide notice. In any such action brought against any indemnified
party, the indemnifying party will be entitled to patticipate in and, to the extent
that it may wish, to a.~sume the defense thereof, subject to the provisions herein
statecl, with counsel reasonably satisfact01y to such indemnified party . After
notice from the indemnifying party to such indemnified party of its election to
asswne the defense thereof, the indenmifying party mll not he liable to such
indemnified party under this Section 6 for any legal or other expense
subsequently incurred by such indemnified party in connection with the defense
thereof other than reasonable costs of investigation. The indemnified party shall
have the right to employ separate counsel in any such action and to participate in
the defense thereof, but the fees and expenses of such counsel sl1all not be at the
expense of the indemnifying party if the indemnifying party has assumed the
defense of the action with counsel reasonAbly satisfactory to the indemnified
party.
7.

Restricted Transact!ous. Without Penson's prior written consent, under no
circumstances shall Customer undertake any merger, acquisition, consolidation or
change of control transaction, or sell a material amount of its assets in one or a series
of transactions, if and only if such transaction or series of transactions is reasonably
likely to (a) materially and adversely affect Customer's credit, (b) result in a breach
by Customer of another provision of this Agreement, .(c) adversely affect Penson' s
prospects for future business by Penson to be obtained from Custome1 dm-ing the
remaining term of this Agreement, or (d) result in a termination of this Agreement
pursuant to Section 4(c) of this Agreement. For purposes of the inunedi!!tt:ly
preceding sentence, a change in control shall be deemed to occur upon the acqmsition
(by any means whatsoever) of ownership (whether in one transaction or a series of
transactions or events over time), directly or indirectly, beneficially or of record, after
the date hereof, by any person or "group" (within the meAning of the Securities
Exchange Act of 1934 and the rules of the SEC thereunder) relative to the actual
ownership of Customer as of the date hereof of 50.1% or more of the outstanding
voting equity interests/shares of Customer, expressly excludmg any current holders
of voting equity interests/shares and any member's I stockholder's spouse and
4
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descendants and any trust solely for the benefit of such persons (to the extent same
occurs as a result of ordinary course estate planning) and any affiliate of a member I
stockholder (hut only to the extent any affihatc is no less creditv.rortby !hem the
transferor). Notwithstanding any1hing to the contrary cont~ine.c! in tl1is Section 7,
Penson will not unreasonably withhold or delay its consent to a change of control
transaction.
8.

Subnecount Charges. Customer has provided to Penson its basic schedules of
subaccount charges and Penson will charge each subaccount the charges shown on
such schedules or which Customer may otherwise direct Penson to charge.
Customer's basic schedules qf charges may be amended from time to time by \VTittcn
instructions to P.enson from Customer. Penson shall be required to implement such
changes only to the extent that they are within the usual capabilities of Penson's data
processing and operations systems and only over such reasonable time as Penson
may deem necessary or desirable to avoid disruption of Penson's no1mal operational
capabilities. Penson may charge Customer for implementing changes in the basic
schedules (a) to the extent, based on either the frequency or volume of content, such
changes are outside of the ordinary course of business and Penson incurs fees and
expenses related thereto either as a result of third party charges or of an unusual
burden on .its employees (in which case Penson may elect to allocate applicable costs
of such employees' work to Customer), or (b) such schedules are outside the fonnot
of Penson's computer system and requires Penson to incur additional fees and
expenses (including, without limitation, as a result of a burden on its employees, in
which case Penson may elect to allocate applicable costs of such employees' work to
Customer). For the avoidance of confusion, the charges made to the subaccounts set
forth in this Section 8 shall be in addition to, and nol in lieu of, tlil)' chorge,q to be
made to the subaccounts as set forth in Schedule A.

9.

Confidential Nature of Documents. All agreements, documents, papers and data in
any form, supplied by either party to the other pursuant to this Agreement conce~ning
such party's business, financial condition or Customers ("CoufideJltiallnformation")
shall be treated by the receiving party as confidential. Each party 'agrees to use a
reasonable degree of care in safeguarding any Confidential Information received, but
not less than the degree of care used in safeguarding its own proprietary information.
To the extent such documents or data ure retained by the receiving party, they shall
be kept in a safe place and shall be made Rvai\11ble to third parties only as authmized
by the disclosing party in writing or pursuant to any order or request of a court or
regulatory body having approptiate jurisdiction. Either party that receives such order
or subpoena shall provide the disclosing party prompt notice of the receipt of any
such order or subpoena, unless prohibited from doing so by the issuing authority
prior to the receiving party's compliance herewith. Documents received from the
disclosing party and retained by the receiving party shall be marie available by the
receiving party for inspection and examination by the disclosing party's auditors, by
properly authorized agents or employees of any regulatory bodies or commissio11S or
by such other persons as the disclosing party may authorize in writing.
Notwithstanding anything herein to the contrary, Customer expressly authorizes
Penson to supply any information requested relating to Customer, its busiJJess, or its
Customers to any regulatory body having appropriate authority.

10.

Assignment. This Agreement shall be binding upon all successors, assigns or
transferees of both parties hereto, irrespective of any change with regard to the name
of or the personnel of the Customer or Penson. Any assignment of this Agreem~nt
shall be subject to the requisite review and/or approval of any regulatory or self-

5
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regulatory agency or body whose review and/or approval must be obtained prior to
the effectiveness and validity of such ass1gnment. No assignment of this Agreement
by the Customer or Penson shall be valid unless such assignment is made with the
prior written consent of the other pmty, such consent not to be unreasonably wi lhheld
or delayed, or is made in connection with the sale of all or imbstant1al!y all of the
assets of the Customer or Pens()n, as the case may be . For purposes of this
Agreement, a merger or consolidation where the Customer or Penson, as the case
may be, is not the sw-viving entity, shall be deemed an assignment. Neither this
Agreement nor any operation heremtder is intended to be, shall not be deemed to be,
and shall not be [feated as a general or limited partnership, association or joint
venture or agency relationship between the Customer and Penson. For any proposed
assignment of this Agreement by the Customer, Penson shall have the right to
withhold its consent in its sole discretion if the credit of the Customer and/or the
Cu~lomer'~ succe.ssor is materially and adversely affected.
11.

12.

Entire Agreement. The parties expr<>.ssly agree that this Agreement and the Account
Documents shall constitute the entire agreement between the parties concerning the
subject matter contained herein and therein. This Agreement shall govern and
control in the event of any conflicts or inconsistencies between the terms and
conditions contained in this Agreement and the terms and conditions contained in the
Account Documents. This Agreement supersedes that certain Fully Disclosed
Clearing Agreement between Penson and Customer dated November 20, 2006 (the
"C/8a1;ilrg Agrit31mmt''), which shall be terminated effective as of the effective date
of this Agreement. 1n the event that the Customer elects to again register as a broker
dealer, then the parlies will enter into a clearing agreement, in lieu of this Agreement,
containing substantially the terms and conditions contained in the Clearing
Agreement. The terms herein mQy be modified m1ly by a Wiiting signed by both
parties to this Agreement. This Agreement shall be binding upon all successors,
assigns or traMferees of both parties hereto. This Agreement and its enforcement
· shall be subject to the laws of the state of New York,
MlsceUane~us.

a.

Severability. If any provision or condition of this Agreement s]JEill be held to be
· invalid OJ unenforceable by any cowt, or regulatory or self~rcgulo.tory agency or
body, such invalidity or unenforceability shall attach only to such prov1sion or
condition. The validity of the remaining provisions and conditions shall not be
affected thereby and this Agreement shall be can ied oul as if any such invalid or
unenforceable provision or condition were not contained herein.
·

b. Force Majeure, In addition to any excuse provided by app1icable law, all parties
hereto shall be excused from liability for non-performance of this Agreement
arisiog from any event beyond any party's control, whether or not foreseeable by
either party, including but not limited to, labor disturbance, war, fire, accident,
adverse weather, inability to secure transpor1ation, govemmenlal act or
regulation, inability to obtain raw materials or other causes or events beyond
either party's control, whether or not similar to those enumerated above.
c,

Notice, For the purposes of any and all notices, consents, directions, approvals,
reslriclions, requests or other communications required or permitted to be
delivered hereUJider, Penson's address shall be:

6
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Bill Yancey
President
Penson Fmancial Services, hlC.
1700 Pacific A venue, Suite 1t1 00
Dallas, Texas 75201

and Customer's address shall be:
Opus Trading Fund, LLC
One Jericho Plaza
Jericho, NY ll753
Attn: Robert Winn
with a copy, that shall not constitute notice, to:
Opus Trading Fund, LLC
One Jericho Plaza
Jericho, NY 11753
Attn: Mark H. Peckman
Either party may provide such notice or change its address for notice pinposes by
gi"Ying written notice pursuant to registered or certified mail, return receipt
requested, of the new address to lhe other party.
d.

Counterparts. This Agreement may be executed in one·or more counterparts,
all of which taken together shall constitute a single agreement.

7

CONFIDENTIAL

A342
Penson_Opus00006539

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 97 of 301

Please aclmowledge the Customer's agreement with the terms herein in the space provided below.
Sincerely,
PENSON Flli"ANCIAL SERVICES, lli'C.

B~-~-~~w*--~dergrafl,
,

Executive Vice President

Hereby Acknowledged:

OPUS TRADING FUND LLC
By:

Amity Advisers LLC
Manager

).

By: . \(1 {,. ' . .

'

) / II '

SIGNATURE

) .

._!l: k)f__fT_. ~~.· ·- ~L

J

"

\. . ( t \

·'

NAME
illLE
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A

The parties hereto agree that Penson's charges for services to Custon1er shall be as follows:

I

Equities

Price per 1,000 shares
0.35*
· Price per contract
(OCC fees extra)
I

I

Options

I

0.25
0.25 (capped at $5.00)
Prkc per contract

I

· cMTA

I

Futures

1

I

_(~xcha nge

fees extra}

TDD by the parties

1

I

1

1

j

*Ph.ls $0,30 premium per ~.o. 00 shares.for the first 8.75 bi1lion share.s per year during the firs. t
four years from the commencement of the first "Measurement Period" (as defined in thnt certain
As-set Purchase Agreement between SAl Holdings, Inc. and Schonfeld Securities LLC dated as of
November 20, 2006
From and after the fourth year anniversary from the commencement of the first Measurement
Period) U1e following discounts will apply:

<600

> 600 - 900
>900

$0.00
$0.10
$0.15

All discounts are progressive, not retroactive.
The foregoing rates include NSCC fees but do not include regulatory fees (Le., SEC fees and
TAF fees). Penson will pass through any NSCC and DTC charges attributable to DVP trodes.
A11 floor brokerage, all execution fees and rebates and all regulatory and exchange fees will be
pas.sed through at cost.
For Pink Sheet and BuBetin Board stocks, a maximum $5.00 per execution exclusive of pass
through fees will apply.
Mutual Funds

$5.00 per ticket

Municipal Bonds

$5.00 per ticket

OTC Corporate Bonds

$5.00 per ticket

U.S, Treasuries & Agencies

$5.00 per ticket

All Other Securi.ties

$5.00 per ticket

9
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Other Customer Chnrges

ADR Conversion

$25.00 plus third party fees

Dlue Sheet Charge

$25.00 per request

Cancels & Corrections:

$10.00 per item caused by Customer or
Customer error processed manually by Penson

New Account Verification

$1.00 per account only forretail accounts that
require verif1cation

Paper Confnms

$1.00 per day per account w hie h requires paper
confinns to be mailed.

Paper

St<l;t~mcnts

Resear~.:h

& Statement Copies:

Taxpayer ID Penalties

$] .00 per month per account which requires
paper statements to be mailed.
$50.00 per hour with a minimum of one hour

At cost

Other Customer Charges
144 Sales:

$50,00 surcharge

Acconunodation Transfers:

$25.00 plus certificate fees. This includes
transfer and ship of a certificate, a free DTC
delivery of a security and transfer of a security
using the DW AC and DRS system.

Automated Customer Account Transfer
(A CAT):

$50.00 per account transferred from Penson

Certificate Deposits

$50 per physical certificate deposit, assessed per
CUSIP per day per account.

Custody Chru-ge:

Customer accounts with physical certificates in
the Penson vault will be subject to a $60 charge
per year. This fee will be charged quarterly.

Employee Stock Option Plan (ESOP)

$50.00 per ESOP transaction

Inactivity Fee:

Customer accounts with secw-ities in the
account, and with less than two trades during a
calendar year, will be subject to a $25,00 charge.
Does not include any employee related accounts
of Customer.

Legal Deposits;

$25.00 per item

Prepays on Customer Trades:

$l0.00 plus interest to settlement date.
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Reg. "T" Extension :

$10.00 per request plus interest from settlement
date until paid

Reorg Items and Tenders:

$1 S.00 per item per acc01mt

Rehuned Checks:

$20.00 plus interest from the earlier of the
settlement dale or date of deposit.
' ·

Securities Purchase against NonCleared Funds:

Interest on bal1111ce

Transfer Fees

At cost

Wire Funds - Domestic

$20.00

Wire Funds - International

$50.00

Interest on
(T~

Acc~unt:*

be determined}

II
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SCBEDULEB

Golclman Sachs-

~qui ties,

options, futw"es, internationals, DVP

ABN Amro Incorporated and UBS Securities- futures
Includ ing successors and assigns to each of the entities listed above.

12

CONFIDENTIAL

A347
Penson_Opus00006544

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 102 of 301

EXHIBIT B

A348

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 103 of 301

OPUS TRADING FUND LLC
One Jericho Plaza
Jericho, New York 11753

January 26, 2012

Via racsjmile (214-765-11 00) and Ccr1ifiqd Mail. Return Receipt Requeste~
Mr. Bill Yancey
President
Penson Financial Services, Inc.
1700 Pacific A venue, Suite 14 00
Dallas, Texas 75201

Rc:

Termination of Por1folio Margining Account Side Agreement and Equity
Execution Agreement

Dear Mr. Yancey:
Reference is made to that certain Portfolio Marsining Account Side Agreement dated
December 28, 2007, as amended {the "PM Agreement"), between Penson Financial Services,
Inc. ('Penson") and Opus Trading Fund LLC ("Opus").
As you are aware, on December 2, 2011 Penson informed Opus that as a result of certain
restrictioll9 imposed on Penson by securities regulators, Penson would be unable to fimmce debit
balances for Opus in excess of $40 million, effective on December 7, 2011 (three business days
after Penson informed Opus of the imposition of the debit balance financing restrictions). It is
our understanding that the debit balance financing reslrictions were imposed on Penson without
regarJ to the amount of cash or securities deposited by Opus in the portfolio margining account
maintained by Penson for Opus pursuant to Section t of the PM Agreement.
As you !ll'e further o.ware from, wnong other things, our course of dealing over the past
five years, the normal business operations of Opus require debit financing well in excess of the
$40 million limit imposed by the securities regulators. Consequently, and as Penson has
acknowledged, as of December 7, 2011 it was no longer possible or practicable for Penson to
provide to Opus the services required under the PM Agreement. As a result of the foregoing, and
at the direction and with the prior consent and cooperation of Penson, Opus entered into a
portfolio margining agreement with, and on December 7, 201 t transferred its cntil-e portfolio
margining account from Penson to, J.P. Morgan Securities LLC.
Accordingly, pursuant to Section 4(b)(ii)(2) of the PM Agreement, and based upon the
fncts that Penson has conveyeJ to us, please accept this letter as formal notice by Opus of the
termination of the PM Agreement on the date that is five days after the date hereof as a result of
Penson being enjoined, prohibited or suspenJcd from engaging in securities business activities,

A349
CONFIDENTIAL

Penson_Opus00001148

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 104 of 301

which injunction, prohibition or suspension has made impracticable the portfolio margining
relationship established in the PM Agreement.
Alternatively, if the right to terminate the PM Agreement set forth in Section 4(b)(ii)(2) is
not available to Opus for any reason, then please accept this letter as formal notice by Opus
pursuant to Section 4(b)(ii)(l) of the PM Agreement of Penson's failure to comply with the
terms of the PM Agreement by failing to provide to Opus all of the services required thereunder.
If such failure is not cured within 20 days from the date hereof, Opus intends to terminate the
PM Agreement pursuant to Section 4(b)(ii)(l) thereof.
In addition, pursuant to Section 7 of that certain Equity Execution Agreement dated
N ovembcr 12, 2010 between Penson and Opus, as amended (the "Execution Agreement"), please
accept this letter as formalnoticc by Opus of the termination of the Execution Agreement on the
earlier to occur of (a) the termination of the PM Agreement, and (b) the date that is 30 days from
the date hereof.
Please be advised thul Op~IS has not yet determined the full costs und expenses, including
those due to the disruption to its business, that it has incurred as a result of Penson's inability to
provide to Opus the services required under the PM Agreement and reserves all rights under the
PM Agreement and the Execution Agreement.
Very truly yours,
OPUS TRADING FUND LLC

By:

Amity Advisers LLC

Manager

cc:

Mr. Phil Pendergraft (viE\ email ppendergraft@pcnson.com)
Owen Scheurich, Esq. (via email oscheurich@penson.com)
Mark H. Peckman, Esq. (via email mhpeckman@schonfeld.com)
Steven T. Gersh, Esq. (via email stg@bertralaw.com)
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Penson Worldwide*
I 700 Pac i fie Avenue
Sui!e 1400

Dallas, Texa..1 7520 I· 7)22
214.765.1100

"''W"!'.penson.com

CONFIDENTJAJ, AND
INADMISSIBLE SETTLEMENT COMMUNICATION

January 30,2012
Opus Trading Fund LLC
Schonfeld Secwities, LLC
One Jericho Plaza
Jericho, NY 11753
Att: Andrew Fishman
Mark Peckman
Robeat Winn
Mark Peters
VIA FACSIMILE AND OVERNIGHT COURIER
Gentlemen,
We are in receipt of your letter dated January 26, 2012 (the "Opus Letter") sent to Bill
Yancey relating to that certain Portfolio Margining Account Side Agreement dated
December 28, 2007 (as amended, the "PM Ab>Teement") and Equity Execution
Agreement dated November 12, 2010 (as amended, the "Execution Agreement"), each
between Penson Financial Services, Inc. ("Penson") and Opus Trading Fund LLC
("Opus").
The Opus Letter contains critical incorrect factual assumptions, which consequently lead
to inaccurate anaJytical conclusions. First, there arc no provisions in the PM Agreement
that require Penson to provide any defined level of financing to Opus. H is also not
market practice for clearing tirms to provide such financing commitments as it is
understood that financing may be offered based on the totality of the circumstances,
which may change from time to time and may or may not be under the clearing firm's
controL Second, in December, 201 l, we reached an understanding with Opus that based
on the parties' mutual interests we would temporarily allow Opus to have J.P. Morgan
Securities LLC service Opus' financing and custody requirements. Opus at no time then
or prior to our receipt of the Opus Letter alleged a Penson breach of the PM Agreement.
Third, none of the facts or provisions of the PM Agreement you cited support the
proposition that there has been a Penson breach of the PM Agreement.
As you also recall, revenues generated under the PM Agreement were included when
cnlculating the consideration paid by SAl Holdings, Inc. (a Penson affiliate, "SAl") in
connection with that certain Asset Purchase Agreement dated November 20, 2006 (as

A352
CONFIDENTIAL

Penson_Opus00001110

Case 16-51522-LSS

~

Doc 51-2

Filed 07/31/18

Page 107 of 301

amended, the "Purchase Agreement") between SA\ and Schonfeld Securities, LLC (an

PBISON• Opus affiliate, "Schonfeld"). We also believe that the Execution Agreement, entered into
in com:ert with the PM Agreement, constitutes an agreement contemplated by the
P~1rchase Agreement, as revenues generated thereunder were indutled when calculating
the consideration paid by SAl under the Purchase Agreement. Opus' intended conduct as
set out in the Opus Letter indicates to us that Schonfeld and Opus arc acting in a
concerted way to deny Penson the intended benefits of the Purchase Agreement.
This attempt to unilaterally and inappropriately alter the bargains those entities have
struck are harmful to Penson and its affiliates and will not be tolerated. We believe,
among other things, that Opus' action causes a breach of the PM Agreement, the
Execution Agreement and the Purchase Agreement, and other agreements ancillary
thereto, and we are hereby notifying Schonfeld that it has indemnification obligations in
favor of Penson anti its affiliates under Section I 0.02 of the Purchase Agreement. As a
direct consequence of the hatm caused by the actions set forth in the Opus Letter,
Penson's contractual and other rights entitle us to an offset against all amounts that would
otherwise be due in the future to Schonfeltl under the terms of the Purchase Agreement,
as well as to seck other amounts. You are hereby notified that we are immediately
suspending payment of all such future payments pending a detennination of the amount
of your liability to Penson or until the above-described contractual breaches are cured.

We note that we may exercise other of our rights and remedies, contractual or otherwise,
all of which are hereby reserved.
Very truly yours,

~~2WPhil Pendergraft

Cc: Steven Gersh, Esq.

A353
CONFIDENTIAL

Penson_ Opus00001111

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 108 of 301

EXHIBIT O
Respondent Opus Trading Fund LLC’s Pre-Hearing Memorandum (October 14, 2015)
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COLE, SCHOTZ, P.C.
A Professional Corporation
Court Plaza North
25 Main Street
P. 0. Box 800
Hackensack, New Jersey 07602-0800
(201) 489-3000
(201) 489-1536 Facsimile
Attorneys for Respondent, Opus Trading Fund, LLC
PENSON TECHNOLOGIES LLC, (FKA
PENSON FINANCIAL SERVICES, INC.),
Claimant,

FINRA ARBITRATION
CASE NO.: 14-00257
Arbitration

v.

OPUS TRADING FUND LLC,
Respondent.

RESPONDENT OPUS TRADING FUND LLC' S PRE-HEARING MEMORANDUM

Of Counsel and on the Brief:
Warren A. Usatine, Esq.
Wendy F. Klein, Esq.
Michael R. Yellin, Esq.
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PRELIMINARY STATEMENT
As a result of illegal and unethical acts committed by Penson's 1 management team that
grievously impaired Penson's finances, the Financial Industry Regulatory Authority ("FINRA")
in 20 II imposed prohibitions on Penson that rendered it unable to perform its contractual
obligations to respondent Opus Trading Fund LLC ("Opus") and which, in turn, led Penson to
direct Opus to immediately move its business elsewhere. Although Penson's inability to perform
its obligations exposed Opus to a tremendous amount of potential damages, Opus largely was
able to mitigate its exposure by transferring its business, on three-days' notice, from Penson to
JP Morgan Securities, LLC ("JP Morgan" or "JPM"), with Penson's cooperation and assistance.
Thereafter, and also as a result of its management team' misconduct, Penson sold what
was left of its clearing business and used the federal bankruptcy process to liquidate the balance
of its assets. Three years after it forced Opus to transfer its business out of Penson, the carcass
left behind following Penson's liquidation in bankruptcy, now represented by a liquidating
trustee supposedly seeking to create value for creditors left holding the bag when Penson's
business failed, commenced this arbitration. Remarkably, Penson now alleges Opus' transition
to JP Morgan breached the very contract Penson was prohibited from performing due to FINRA
restrictions. Penson's allegations are wholly without merit and Penson has absolutely no good
faith basis for pursing its claims against Opus. Indeed, this case is nothing more than a desperate
and frivolous effort by the liquidated estate of a failed and tarnished company to extort money
from Opus. This Panel should dismiss Penson's claims in their entirety and award Opus its

1

"Penson" refers to claimant Penson Technologies, LLC, formerly known as Penson
Financial Services, Inc. ("PFSI").
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attorneys' fees, expenses, and costs incurred in defending against Penson's shameful prosecution
of this action.
The contract at the center of this dispute is the December 2007 Portfolio Margining
Account Side Agreement ("PM Agreement") between Opus and Penson.

2

The PM Agreement

required Penson, a securities broker-dealer, to provide portfolio margining services to Opus for a
period of 10 years

3

Portfolio margining is a SEC-approved risk-based margining policy

whereby a broker-dealer, like Penson, provides financing (i.e., extends credit) to a customer, like
Opus. That financing allows the customer to purchase securities on credit (otherwise known as
purchasing "on margin") using leverage based on the risk of the customer's entire portfolio.
Portfolio margining services include the extension of credit (financing services) and the
provision of clearing services for the customer's trades.
Pursuant to the PM Agreement, Penson was to provide Opus with all of its financing
needs, including providing Opus with the maximum leverage allowable under the law.
Specifically, pursuant to the PM Agreement, Opus was permitted to borrow overnight up to
approximately 6.67 times the amount of collateral that it had on deposit with Penson and to use
that credit to invest in securities. From 2007 through 2011, in accordance with the PM

2

Pursuant to Paragraph 11 of the PM Agreement, "[t]he parties expressly agree[d] that
this Agreement and the Account Documents shall constitute the entire agreement between the
parties concerning the subject matter contained herein and therein. This Agreement shall govern
and control in the event of any conflicts or inconsistencies between the terms and conditions
contained in this Agreement and the terms and conditions contained in Account Documents.
[The PM Agreement] supersedes that certain Fully Disclosed Clearing Agreement between
Penson and Customer dated November 20, 2006 (the "Clearing Agreement"), which shall be
terminated as of the effective date of this Agreement."
3

The PM Agreement was subsequently extended for an additional two years.

2
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Agreement, Penson regularly provided Opus with well in excess of $75 million per day in
financing, which Opus required to conduct its trading activities.
Penson and Opus' relationship began to change, however, after Penson's public
disclosure in May 2011 that Penson had made approximately $100 million of margin loans to an
individual named Christopher J. Hall ("Hall") and his affiliates, including a company named Call
Now, Inc. ("Call Now"). Hall and Call Now, in turn, invested Penson's loaned money in risky,
unrated municipal bonds related to a struggling Texas racetrack. Penson began to incur
significant losses in connection with those ill-advised margin loans to Hall and Call Now
beginning in 2008. Rather than liquidate the collateral for those loans and take the resulting
losses, Penson covered up the loans and then doubled down on its mistakes by extending
additional loans to Hall and Call Now in clear violation of the law. As stated above, it was not
until May 2011, that Penson made its first public disclosure of those events. By then, however,
the catastrophic damage to Penson's finances already was done. Within 3 days of that
disclosure, the stock price of Penson's publicly traded parent company, Penson Worldwide, Inc.
("PWI"), dropped by approximately 40%.
By September 2009, Penson's net capital had been reduced by approximately $40 million
as a result of the loans to Hall and his affiliates. Having determined the racetrack bonds were not
marginable, FINRA directed Penson to send maintenance margin calls to three accounts
associated with Hall, but the margin calls were never paid. In 2010, FINRA concluded Penson
did not have sufficient controls over its extension of credit to the Hall and Call Now accounts
and directed Penson to take a further $15.4 million deduction to its net capital. Despite the
problems with the loans to Hall and Call Now, Penson failed in conformity with GAAP to
identify the loans as impaired or to measure the amount of impairment. FINRA ultimately
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concluded that Penson's financial statements were materially misstated and its financial
disclosures misleading.
In PWI's August 5, 2011 earnings conference call, Phil Pendergraft, a co-founder and
CEO of PWI and an executive vice president of Penson, admitted the mistakes made in
extending credit to Hall and Call Now. In or about that same time, FINRA mandated that
Penson devise a plan to improve Penson's liquidity and capital by $100 million. On August 26,
2011, Penson wrote to FINRA to outline its plan to meet that mandate. Pursuant to Penson's
plan, which was not disclosed to Opus prior to its implementation, Opus' debit balance was to be
capped at $75 million per day 4 In addition, going forward Opus would only be permitted to
trade at a 4 to 1 ratio of credit to collateral, which was much less favorable to Opus than the 6.67
to 1 ratio to which Opus was entitled under the PM Agreement.
That significant limitation on Penson's ability to provide financing to Opus constituted a
breach by Penson of the PM Agreement, as Penson could no longer provide the portfolio
margining services contemplated therein. Penson did not inform Opus of the limitations,
however, for almost two months. When it finally made that disclosure, Penson assured Opus that
it would provide a solution to the debit financing issue as soon as possible. Opus, therefore,
continued using Penson's services.
Given Penson's significant financial issues, Opus remained concerned about Penson's
ability to continue providing services to its business. In an attempt to avoid any potential
interruption to Opus' business, and as disclosed to Penson, Opus contacted JP Morgan to discuss
the potential of transferring its portfolio margining business away from Penson should the need

4

Significantly, despite its representations to FINRA, Penson's debit balances with Opus
exceeded the $75 million cap on multiple instances after August 26, 2011.
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arise. Unbeknownst to Opus at the time, that backup plan also was consistent with FINRA's
mandate that Penson develop a contingency plan for the transfer of its customers to another
broker-dealer in the event that Penson could no longer support its customers' business.
On December I, 2011, Penson received a Notice of Action from FINRA (the "FINRA
Directive"), which prohibited Penson from providing financing greater than $40 million to any
customer. As a result of the FINRA Directive, and knowing the $40 million debit cap would not
be sufficient in view of Opus' business needs, Penson informed Opus it had to transfer its
account within three business days. Although Opus had made every attempt to maintain its
relationship with Penson through its financial woes, the prohibitions imposed by the FINRA
Directive made it impracticable for Opus to continue its portfolio margining relationship with
Penson. Indeed, Penson itself recognized it could not meet its contractual obligations to Opus
with the FINRA Directive in place and instructed Opus to transfer the custody, financing, and
clearing of its trades before December 7, 20 II, when the prohibitions set forth in the FINRA
Directive were to take effect. With Penson's knowledge and assistance, Opus transferred its
portfolio to JP Morgan.
Incredibly, Penson's Second Cause of Action argues that Opus' transition of the
financing and clearing of its portfolio to JP Morgan somehow breached the terms of the PM
Agreement. Although not expressly stated in its Statement of Claim, Penson apparently is
suggesting that Opus somehow should have returned its business to Penson at some unspecified
later date. FINRA's prohibitions on Penson's provision of financing services, however, were
never lifted. Nor did Penson ever request that Opus return its portfolio margining business to
Penson. Moreover, by October 26, 2012, Penson had withdrawn as a broker-dealer and thus was
not permitted to provide portfolio margining services under any circumstances. Shortly before

5

A360

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 115 of 301

that Penson had sold what remained of its clearing business and ultimately it filed for bankruptcy
protection to effect the liquidation of its remaining assets. Stated simply, Penson's Second
Cause of Action, which seeks $20 million in damages, is wholly without merit and is nothing
more than a desperate attempt to extort money from Opus through an exercise in revisionist
history.
Given the compensation arrangement struck between the Penson estate and its current
professionals, Penson apparently believes it has nothing to lose in trumping up the claim asserted
in its Second Cause of Action. Specifically, Penson is financing this arbitration by relying on the
fact that Opus has acknowledged, since well before this arbitration was commenced, that it owes
money to Penson as a result of transaction fees incurred by Opus prior to the transfer of its
business to JP Morgan (the basis of Penson's First Cause of Action). In fact, since late
2011/early 2012, Opus has been requesting the backup necessary to substantiate those fees so
that Opus could pay Penson. Rather than provide that backup, however, the liquidating trustee of
the Penson estate and his professionals, who stand to recover a percentage of any judgment
entered against Opus in this arbitration, have avoided settling that claim so they could finance
this vexatious litigation without taking any risk. That is, armed with the knowledge that Opus
will concede it owes some amount in fees to Penson on Penson's First Cause of Action, Penson's
apparent plan is to use some of those anticipated funds to finance the pursuit of its frivolous
Second Claim. It is simply reprehensible that Penson is pursuing a baseless claim rather than
reconciling with Opus the amounts owed and distributing those proceeds (without an offset for
attorneys' fees) to the many creditors that Penson left empty-handed after its executives drove
the company into bankruptcy.

6
A361

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 116 of 301

In view of Penson's flagrant abuse of the arbitration process, Opus respectfully submits
that both of Penson's claims should be dismissed, in their entirety, that Penson be sanctioned,
and that Opus be awarded its attorneys' fees, expenses, and costs incurred in defending against
this utterly frivolous action.
STATEMENT OF FACTS
Opus is a proprietary trading firm that operates through its individual traders, who invest
the firm's money in various securities. Opus is a wholly-owned subsidiary of Schonfeld Group
Holdings LLC ("Schonfeld").
Penson and Opus' Relationship
The JBO Arrangement
In November 2006, Schonfeld entered into an Asset Purchase Agreement (the "APA")
with Penson's direct parent, SAl Holdings, Inc. ("SAl"). Through the APA and related
agreements executed contemporaneously, Penson agreed to provide clearing and financing
services to Schonfeld's proprietary trading firms (also known as "correspondents"), including
Opus.
Originally, Penson provided clearing and financing services to Opus through a
mechanism known as a Joint Back Office ("JBO") arrangement. Pursuant to that arrangement,
Opus was required to register as a broker-dealer and to have an equity interest in Penson, the
broker-dealer from which Opus sought credit. As a result of Penson and Opus' JBO relationship,
Opus was entitled to obtain credit from Penson, which it could then utilize to purchase securities.
As reflected on the Schedule of Debit Balances attached hereto at Exhibit A, during the
course of Opus and Penson's JBO arrangement, from April2007 through December 2007,
Penson provided Opus with an average of $190 million in credit each day. More specifically, out
of the 181 trading days during that time period, Penson's extension of credit to Opus exceeded
7
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$75 million on 151 days (83% ofthe time) and exceeded $40 million on 162 days (90% ofthe
time). Notably, the amount of credit utilized by Opus was entirely within its discretion and the
day to day fluctuations in Opus' borrowing solely were the result of the trading strategy that was
being run by Opus. Between April2007 and August 25, 2011, Penson never imposed a limit on
Opus' financing.
The PM Agreement
In 2006, the SEC changed its rules to permit broker-dealers wishing to provide
maximally leveraged financing to extend credit directly to customers without the need for the
complicated structure of a JBO arrangement. Specifically, and as elaborated upon in the Expert
Report of Stephen Doran, attached hereto as Exhibit B, under that newly permitted "risk based"
margining policy (known as "portfolio margining"), as long as a customer's entire portfolio met
certain requirements, largely focused on ensuring that the portfolio was appropriately balanced
from a risk perspective, the broker-dealer was permitted to provide the customer with overnight
financing in an amount up to 6.67 times the amount of collateral (otherwise known as "margin")
that the broker-dealer was holding on the customer's behalf. Put differently, under the applicable
laws governing portfolio margining, Penson was permitted to set its minimum margin
requirement (i.e. its minimum collateral requirement) to as low as approximately 6.67 to 1 (15%)
overnight credit to collateral.
To take advantage of that new opportunity, Penson and Opus negotiated to end their JBO
arrangement and in its place, established a portfolio margining relationship. That portfolio
margining relationship was memorialized in the December 28, 2007 PM Agreement. See
Exhibit C (PM Agreement). There, Penson agreed to be Opus' exclusive provider of portfolio
margining services and Penson committed, among other things, to fulfill all of Opus' financing
needs for a period often years.
8
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Penson was well aware of Opus' financing needs prior to execution of the PM
Agreement, having provided Opus with financing as part of the parties' JBO relationship from
April 2007 through December 2007. From late December 2007 and continuing through Penson's
December 2011 breach of the PM Agreement, Penson consistently provided the same levels of
financing that it had provided to Opus during their earlier JBO relationship. Specifically, and as
reflected on Exhibit A, after the execution of the PM Agreement, Penson provided Opus the
following levels of financing:
• From January 2008 through December 2008, Penson extended credit to Opus on 253
trading days, at an average of approximately $127 million in extended credit each day.
During that time period, Penson's extension of credit to Opus exceeded $75 million on
168 days (66% of the time) and exceeded $40 million on 198 days (78% of the time).
• From January 2009 through December 2009, Penson extended credit to Opus on 252
trading days, at an average of approximately $113 million in credit each day. During that
time period, Penson's extension of credit to Opus exceeded $75 million on 182 days
(72% of the time) and exceeded $40 million on 236 days (94% of the time).
• From January 2010 through December 2010, Penson extended credit to Opus on 252
trading days, at an average of approximately $155 million in credit each day. During that
time period, Penson's extension of credit to Opus exceeded $75 million on 189 days
(7 5% of the time) and exceeded $40 million on 227 days (90% of the time).
• From January 2011 through December 2011, Penson extended credit to Opus on 235
trading days, at an average of approximately $155 million in credit each day. During that
time period, Penson's extension of credit to Opus exceeded $75 million on 185 days
(7 5% of the time) and exceeded $40 million on 207 days (88% of the time).
Penson's Demise

In May, 2011, PWI publically disclosed, for the first time, that it had $42.6 million in
loan receivables collateralized by speculative and unrated bonds issued by Retama Development
Corp., a Texas racetrack that had been deemed essentially worthless. See Exhibit D (Sept. 17,
2015 SEC Order). Making matters worse, PWI also disclosed that one of its Directors was
forced to step down after the company revealed that he concurrently served as CEO of Call Now,
which operated the Retama racetrack. Id. As reflected in the SEC's Order, that debacle, coupled
9
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with existing financial difficulties stemming from the downturn of the economy, led to the
demise of Penson.

!£L ~ 61.

In 2011, FINRA demanded Penson address its large customer debit balances and liquidity
issues. On August 26, 2011, in response to a mandate from FINRA that Penson raise $100
million of additional working capital, Penson wrote to FINRA to outline its plan to comply with
FINRA's requirement. See Exhibit E (Penson's August 26, 2011 Letter, with its attachment).
Penson acknowledged in its letter that "a failure to implement and make significant progress as
determined by FINRA on the plan by September 30, 2011 may, in FINRA's complete discretion,
result in formal action by FINRA."
Penson's plan included imposing a limit on the debit balances of its customers "so that no
debit balance for any individual customer will exceed 25% of Tentative Net Capital." Penson
represented to FINRA that it would limit Opus' debit balances to no more than $75 million so
long as its respective equity percentages (i.e., its minimum margin) were at least 25% of its
outstanding credit. That restriction, on which Opus was not consulted, meant Opus could no
longer trade at its historical levels of financing reflected on Exhibit A. In addition, Opus was
required to maintain 25% equity, i.e., trade at a 4 to 1 ratio of credit to collateral, which was
much less favorable to Opus than the 6.67 to 1 ratio of overnight credit to collateral to which
Opus was entitled under the PM Agreement.
Recognizing those restrictions prevented Penson from providing Opus with the portfolio
margining services contemplated by the PM Agreement, PWI's CEO Phil Pendergraft
("Pendergraft") spoke several times, albeit belatedly, with Opus' upper management team to
provide assurances that it was working to lift this limitation. In those conversations, Opus'
representative Andrew Fishman ("Fishman") stressed to Pendergraft that Opus' financing needs
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often exceed $75 million, and that it would have to seek an alternative financing relationship to
ensure that Opus' business would not be interrupted if Penson remained incapable of providing
the financing services Opus required. Fishman informed Pendergraft that Opus was going to
meet with JP Morgan to coordinate such a backup plan, and Pendergraft responded that he
understood.
Recognizing Penson was obligated under the PM Agreement to meet Opus' need for
financing in excess of $75 million, Pendergraft desperately tried to devise a way for Penson to
provide Opus with the services for which it had bargained. Penson's initial suggestion was a
repurchase ("repo") transaction involving Penson's Canadian affiliate. It appears Penson was
looking to bring cash onto the books of its U.S. broker-dealer by selling the Opus securities to its
Canadian affiliate, optically improving the liquidity and balance sheet of the Penson U.S brokerdealer. Opus had serious doubts about the legality of such a transaction and, after expressing
those doubts to Penson, both parties concluded the repo transaction could not and should not
occur.
This significant limitation on Penson's ability to provide financing to Opus constituted a
breach of the PM Agreement, as Penson could no longer provide the portfolio margining services
contemplated therein. Indeed, although a coincidental downturn in the stock market in the late
summer/fall of 20 II had suppressed Opus' immediate need for consistent financing in excess of
$75 million, the $75 million cap and the 25% margin requirement simply were not workable
given the amount of business Opus was transacting. 5 Acting on Penson's assurances that it was
looking for a swift solution to the limitation, Opus continued using Penson's services.

5

In fact, despite Penson's representations to FINRA (of which Opus only later was made
aware), Opus' debit balance exceeded the $75 million cap on multiple instances after August 26,
(continued ... )
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Into November 2011, Penson's financial woes continued and Opus became increasingly
worried that Penson would be unable to support its business. When those concerns were
expressed to Phil Pendergraft, he responded that he understood Opus' worries and acknowledged
its need to consider alternatives if Penson continued to be unable to provide Opus with the
portfolio margining services the PM Agreement required.
Quite tellingly, by late November 2011, unbeknownst to Opus, FINRA also began to
consider the likelihood that Penson no longer would be able to support its customers' financing
and clearing needs, and insisted that Penson develop a conversion plan to transfer Penson's
accounts to another firm if Penson could no longer service them. See Exhibit G (Nov. 21, 2011
Email from FINRA to Pendergraft, with its attachment). The final blow to Penson's ability to
provide portfolio margining services to Opus occurred in late November 2011, when JP Morgan,
which was a lender to Penson, made the decision to suspend all unsecured lending, intra-day
loans, and its $110 million credit line to Penson. Penson required that line of credit in order to
meet the financing needs of its customers.
As a result of JPM's decision, and "for the protection of investors," on December 1,
2011, FINRA issued the FINRA Directive 6 See Exhibit H (Dec. 1, 20 11 FINRA Directive).
That administrative directive required Penson to immediately curtail its financing activities
including, without limitation, prohibiting any of Penson's customers from having debit balances
exceeding $40 million. Recognizing that drastic prohibition would greatly affect its ability to do

( ... continued)
2011. That again drew the attention ofFINRA, which pressed Penson to further address Opus'
financing levels. See Exhibit F (Oct. 25, 2011 Email from FINRA to Pendergraft).
6

Notably, Penson never provided a copy of the FINRA Directive to Opus. Opus saw the
FINRA Directive for the first time in discovery in this Arbitration.
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business, Penson took pains to prevent the news from becoming widely disseminated. See

Exhibit I (Dec. 1, 2011 Email from Pendergraft to FINRA). In fact, it appears as though many
of Penson's own employees were kept in the dark about Penson's financial woes and only
reluctantly brought "over the wall" after FINRA's action. See Exhibit J (Dec. 2, 2011 Email
from Pendergraft to Yancey and Engel).
The next day, December 2, 2011, Pendergraft informed Fishman that FIRNA had
prohibited Penson from carrying a debit balance in excess of $40 million with any customer.
Pendergraft also informed Fishman that FINRA was mandating the prohibition as of Wednesday,
December 7, 2011, and that if a customer's debit balance exceeded $40 million on two days in
any month, that customer's account would be liquidated. Pendergraft understood that Opus
could not conduct business under such prohibitions and directed Opus, albeit apologetically, to
transfer its portfolio to JP Morgan. Pendergraft made clear that Penson would cooperate and
assist in any way to effectuate the change.
In the following days, Penson worked closely with Opus to transfer Opus' financing and
clearing services to JP Morgan. See Exhibit K (Dec. 6, 2011 Email from Pendergraft to Penson
Employees); Exhibit L (Dec. 5, 2011 Email from Pendergraft to Fishman); Exhibit M (Dec. 5,
2011 Email from Pendergraft to Kenny, Yancey, and Engel). Ultimately, after an all hands on
deck effort, Opus' financing and clearing services were transferred from Penson to JP Morgan,
effective December 7, 2011.
To memorialize the conclusion of its business relationship with Penson, on January 26,
2012, Opus sent Penson a letter formally notifying Penson that it was terminating the PM
Agreement. See Exhibit N (Opus Termination Letter). From that point forward, Penson's
communications with Opus struck a markedly different tone. Gone was the Penson that
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acknowledged its mistakes and their tremendously negative impact on Opus. Instead, after
January 26, 2012, Penson's communications with Opus consisted of litigation posturing. See

Exhibit 0 (Pendergraft Letter Regarding Termination).
On January 30, 2012, Penson sent Opus a letter purporting to respond to Opus'
termination letter. Penson's letter inexplicably asserted, among other inaccuracies, that "[i]n
December, 20 11, we reached an understanding with Opus that based on the parties' mutual
interests we would temporarily allow Opus to have J.P. Morgan Securities LLC service Opus'
financing and custody requirements." Id. Notably, however, Penson's letter did not explain how
it was in either party's best "interest" to disruptively cease Opus' portfolio margining business
and transfer it to another broker-dealer in three business days, as mandated by the FINRA
Directive. Moreover, Penson's letter did not elaborate on how the transfer of Opus' business
could be considered "temporary." In fact, Penson never once requested that Opus return its
business to Penson, nor did Penson ever notify Opus as to whether FINRA's prohibitions on
Penson's business had been lifted. Thus, it was never possible for Opus to return its portfolio
margining business to Penson.
As the effects of Penson's management team's misconduct spread, Penson's downward
spiral continued. In late May 2012, in an effort to protect Penson's customers and preserve value
for Penson and its parent company, Penson orchestrated a sale of its U.S. securities accounts and
contracts to Apex Clearing Corp. ("Apex"). 7 See Exhibit P (Apex Purchase Term Sheet). The
terms of the sale to Apex were memorialized in a May 31, 20 12 Purchase and Sale Agreement.

7

Notably, Penson could not assign the PM Agreement to Apex without Opus' prior
written consent.
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Thereafter, on October 26, 2012, Penson withdrew as a broker-dealer. See Exhibit Q
(Penson Broker-Dealer Withdrawal Form). The impact of that moment is substantial because
under FINRA Rules, Penson no longer could provide portfolio margining services once it
withdrew as a broker-dealer. That fact is also memorialized in Section 4(c)(i) of the PM
Agreement, attached as Exhibit C, which provided for automatic termination of the Agreement
in the event Penson withdrew as a broker-dealer. Ultimately, Penson filed for bankruptcy in the
District of Delaware on January 11, 2013 for purposes of liquidating its remaining assets.
In July 2012, Penson retained the Mayer Brown law firm to represent it in connection
with the claims that were ultimately asserted in this arbitration. At the time, Mayer Brown
already was representing Penson in connection with the SEC's investigation of Penson's
misconduct. See Exhibit R (Penson Application to Employ Mayer Brown). Despite only five
months having passed from the time that Penson first took the position that Opus' transfer of its
portfolio margining business to JP Morgan was "temporary" to the time that Penson retained
Mayer Brown, the law firm did not issue a demand or otherwise request that Opus return its
business to Penson.
On February 8, 2013, Penson applied to the Bankruptcy Court for permission to employ
and retain the Mayer Brown law firm, using funds that otherwise would be distributed to
Penson's creditors, to assist with, among other things: (1) the SEC's investigation of Penson; and
(2) the potential commencement of litigation against Opus. Id. Penson requested that Mayer
Brown be compensated in accordance with their pre-bankruptcy fee arrangement, to wit:
Mayer Brown and [Penson] have agreed that for this matter, Mayer
Brown's Regular Hourly Rates for its timekeepers (including all
attorneys and paralegals who work on it) will be reduced by 50%,
but if Penson receives any recovery with respect the [its purported
claims against Opus], Penson will share the gross amount of any
such recovery on a 50/50 basis with Mayer Brown until Mayer
15
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Brown has received not more than 125% of its gross fees at the
Regular Hourly Rates for representing [Penson] in connection with
[its purported claims against Opus].

Mayer Brown's retention was approved by the Bankruptcy Court in a March 14, 2013 Order.
See ExhibitS (Order Authorizing Penson Employment of Mayer Brown). The claims in this
arbitration were not asserted until nearly a year after Penson submitted its application to approve
Mayer Brown's retention in the Bankruptcy Court.
On September 17, 2015, more than two years after Mayer Brown was retained to assist
Penson with the SEC's investigation, the SEC announced settlements of charges against four
Penson officials as a result of their misconduct with respect to the extension of margin loans to
Hall and Call Now. See Exh. D. Among other things, the SEC's Order confirms that Penson's
risky and improper lending to Hall and Call Now led to its demise:
PWI's disclosures and impairment of the loans to Hall/Call Now in
2011 contributed to a series of events that ultimately led to
Penson's demise in 2013. In 2011, PWI's 17 clearing businesses
were already experiencing lower trading commissions and interest
revenues due to the weak global economy and market volatility.
The losses on the loans to Hall/Call Now in 2011 seriously
undermined confidence in PWI's ability to operate as a going
concern. PWI's creditors restricted credit lines that were vital to its
operations, correspondents and customers ceased doing business
with PFSI, and investors sold millions of PWI shares at depressed
prices. These events caused a liquidity crisis that prohibited PWI
from servicing or restructuring more than $260 million in
outstanding debts. As a result, PWI was forced to sell its clearing
broker dealer subsidiaries, including PFSI's clearing business, and
file for bankruptcy protection in 2013.

To settle these claims, and among other penalties, Pendergraft paid a $100,000 fine and was
permanently banned from working in the securities industry. Penson's former CEO, Bill
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Yancey, paid a $25,000 fine and was banned from working in the securities industry for a period
of six months. Id.
Quite tellingly, despite Opus' explicit request for the production of documents
concerning any SEC investigations or Orders, and despite Mayer Brown's involvement in both
this arbitration and in the SEC investigation, Penson disingenuously chose to withhold such
documents from its production. See Exhibit T (Letter to Mark Hanchet Regarding SEC
Charges); Exhibit U (Response Letter from Mark Hanchet Regarding SEC Charges). Indeed,
had the SEC not made its Order publicly available, Opus likely never would have known the full
extent of Penson's egregious acts.

LEGAL ARGUMENT
I.

PENSON'S SECOND CAUSE OF ACTION MUST BE DISMISSED
BECAUSE OPUS WAS NOT OBLIGATED TO CONTINUE ITS
PORTFOLIO MARGINING RELATIONSHIP WITH PENSON
AFTER DECEMBER 2011.
A.

Penson's Breach of the PM Agreement Excused Opus'
Continued Performance
1.

The August 26, 2011 Breach

Penson's Second Cause of Action seeks to recover the alleged revenue that Penson would
have received had the parties' PM Agreement remained extant for ten years. Penson, however,
breached the PM Agreement on August 26, 2011, with more than 6 years remaining on its initial
term, when it imposed limits on its ability to extend financing and leverage to Opus in order to
meet FINRA's mandate to increase Penson's working capital. See Exh. E. Those limits
expressly breached the PM Agreement by making it impossible for Penson to provide Opus with
the portfolio margining services contemplated in the PM Agreement. As a result of Penson's
breach, as of at least August 26, 2011, Opus' continued performance under the PM Agreement
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was excused. Accordingly, and as elaborated upon below, Penson's Second Cause of Action
must be dismissed in its entirety.
Pursuant to New York law, "when one party has committed a material breach of a
contract, the non-breaching party is discharged from performing any further obligations under
the contract, and the non-breaching party may elect to terminate the contract and sue for
damages." NAS Electronics, Inc. v Transtech Electronics PTE Ltd., 262 F. Supp. 2d 134, 145
(S.D.N.Y. 2003) (citations omitted); see also Awards.com, LLC v Kinko's, Inc., 42 A.D.3d 178,
188 (1st Dep't 2007), aff'd, 14 N.Y. 3d. 791 (2010) (stating that "[w]hen a party materially
breaches a contract, the non-breaching party ... can elect to terminate the contract").
As of at least August 26, 20 11, Penson was in breach of the PM Agreement because it could no
longer provide the portfolio margining services contemplated therein. Although Opus continued,
in good faith, to try and work with Penson to salvage the parties' relationship, Penson's breach of
the PM Agreement was never cured after its August 26, 20 II breach, excusing Opus' future
performance.
As described in the Expert Report of Stephen Doran, attached as Exhibit B (without
exhibits), portfolio margining necessarily requires that financing decisions be made based on the
risk associated with the client's portfolio, and not in response to a mandate from FINRA having
nothing to do with the client. Moreover, not only does portfolio margining necessarily require
that financing decisions (including the amount of financing provided and the customer's
minimum margin requirements) be tied to the customer's risk, Opus and Penson explicitly
contracted to remove any remaining possibility that Penson could use something other than the
risk of Opus' portfolio to change Opus' margin requirements. Specifically, the PM Agreement
expressly provides that Penson only can request an additional deposit from Opus "in its good
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faith discretion (based on a rational, risk based judgment by Penson)," and only if such request
was submitted in writing to Opus "specifying in reasonable detail the basis for such request."
See Exh. C,

~1.

Penson never made such a request. From the inception of the parties' portfolio margining
relationship on January 1, 2008 until the imposition of the limitations imposed by the August 26,
2011letter, Penson's extension of credit to Opus always was based solely on Opus' needs. The
cap of Penson's financing to Opus at $7 5 million on August 26, 20 11 had nothing to do with the
risk of Opus' portfolio. Instead, Penson imposed the cap as a way to comply with a FINRA
mandate concerning Penson's financial health, not Opus' portfolio risk. That made it impossible
for Penson to provide Opus with the portfolio margining services required by the PM Agreement
and, as a result, Penson was in clear breach of the PM Agreement.
As a result of Penson's breach of the PM Agreement, Opus was relieved from its duty to
continue to perform and could immediately have terminated the PM Agreement and sued Penson
for damages. Although Opus chose not to take such measures, it proceeded with deep concerns
and with caution thereafter regarding Penson's ability to fulfill its contractual obligations. First,
Opus requested and received assurances from Penson that the financing limitations were
temporary. Opus also requested and received detailed updates on Penson's attempts to improve
its liquidity and the impact of FINRA restrictions on its financing capabilities.
Second, Opus attempted to mitigate its potential damages as required by New York law.
See Holy Properties Ltd., L.P. v Kenneth Cole Productions, Inc., 87 N.Y.2d 130, 133 (1995).
Specifically, and in preparation for the possibility that Penson's assurances were hollow and that
it would never regain the ability to perform its obligations under the PM Agreement, Opus began
speaking with JP Morgan about transitioning its financing and clearing services to JP Morgan, if
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necessary. Notably, those efforts were all fully disclosed to Penson, which never objected to
same.
In summary, the August 26, 2011 restriction on Penson's financing and leverage
capabilities represented a breach of the PM Agreement. Although Opus could have immediately
terminated the agreement and sued Penson for breach, it acted in good faith to continue the
relationship and prepared to mitigate its damages if it was forced to terminate the agreement.
However, because the restrictions on Penson were never lifted (in fact they were made more
stringent), Penson's breach continued, providing an adequate and independent basis for Opus'
eventual termination of the PM Agreement. Accordingly, this Panel should dismiss Penson's
Second Cause of Action for breach of the PM Agreement, in its entirety.
2.

The December 2011 Breaches

Moreover, Penson unquestionably breached the PM Agreement on December 1, 2011,
when the FINRA Directive prohibited Penson from allowing Opus' debit balance to exceed $40
million. Penson again breached the PM Agreement on December 2, 2011, when it directed Opus
to transfer its financing and clearing services to JP Morgan, in contravention of the PM
Agreement's requirement that Penson provide Opus with all of its financing and clearing needs.
On December 2, 20 11, Penson informed Opus about the FINRA Directive (although it
did not provide Opus with a copy of the document) and indicated that as a result thereof,
effective December 7, 2015, Penson was prohibited from allowing any customer's debit balance
(the total amount lent to the customer) to exceed $40 million per day. Keenly aware that limit
made it impossible for Penson to provide Opus with the portfolio margining services the PM
Agreement required, Penson directed Opus to transfer the clearing and financing of its portfolio
to another broker-dealer before December 7, 2015, when the prohibitions imposed by the FINRA
Directive were to become effective. The FINRA limits and Penson's subsequent direction to
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Opus that it utilize another broker-dealer were not authorized under the PM Agreement,
constituted a breach of the PM Agreement, and excused Opus from any further performance
thereunder. Accordingly, this Panel should dismiss Penson's Second Cause of Action in its
entirety.
B.

The FINRA Directive Made Impracticable the Portfolio
Margining Relationship Established by the PM
Agreement

Opus validly exercised its right to terminate the PM Agreement because the FINRA
Directive made the continuation of the portfolio margining relationship established by the PM
Agreement impracticable. Pursuant to Section 4(b)(ii)(2) of the PM Agreement (Exhibit C),
Opus was permitted to terminate the PM Agreement if Penson were ever:
enjoined, prohibited or suspended, as a result of an administrative
or judicial proceeding, from engaging in securities business
activities constituting all or portions of Penson's securities
business, which injunction, prohibition or suspension makes
impracticable the portfolio margining relationship established in
this Agreement and the Account Documents.

As a result of the FINRA Directive, Penson was "enjoined, prohibited or suspended"
from engaging in securities business activities constituting a portion of Penson's securities
business, resulting in it being impracticable, if not impossible, for the portfolio margining
relationship established by the PM Agreement to continue. First, FINRA is the administrative,
self-regulatory organization authorized by Congress, and overseen by the SEC to police the
actions of securities firms in the United States. The Second Circuit Court of Appeals has noted
that:
Under Section 15A(b) of the Exchange Act, [FINRA has] a
statutory authority and obligation to "appropriately discipline[]"
their members for violation of any provision of the Exchange Act,
the rules or regulations promulgated thereunder, or their own rules,
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"by expulsion, suspension, limitation of activities, functions, and
operations, fine, censure, being suspended or barred from being
associated with a member, or any other fitting sanction." 15
U.S.C. § 78o-3(b )(7).
[Fiero v Fin. Indus. Regulatory Auth., Inc., 660 F3d 569, 574 (2d
Cir 2011).]
Second, the FINRA Directive states "effective immediately" Penson "must limit all customer
margin balances such that no debit balance for any individual customer will exceed $40 million
on a trade-date basis." See Exh. H. The FINRA Directive further provides that Penson's
"failure to comply with the requirements and/or restrictions imposed by this notice shall ...
result in the automatic and immediate suspension of [the] firm .... " Id. Thus, under the threat
of suspension from FINRA, the binding FINRA Directive prohibited Penson from engaging in
securities business activities constituting a portion of its securities business.
Third, FINRA's action prevented Penson from providing Opus the portfolio margining
services the PM Agreement required. At all times during the parties' four-year relationship,
Opus had required and Penson had provided well in excess of $40 million per day in financing.
The FINRA Directive's restriction to $40 million per day in financing would have crippled
Opus' primary business, and would have frustrated the very purpose the PM Agreement was
intended to further. That Penson acknowledged it no longer could perform under the PM
Agreement is best reflected by Penson's direction that Opus transfer its business to another
broker-dealer on three days notice.
Similarly, and as elaborated upon in the Expert Report of Stephen Doran, Penson's
inability to provide portfolio margining made continuation of the portfolio margining
relationship contemplated in the PM Agreement impracticable. See Exh. B. Penson's
requirement that Opus transfer its business to JP Morgan similarly acknowledged that reality.
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Indeed, there simply was no way for Penson to perform its obligations under the PM Agreement
in light of the FINRA Directive, making the parties' continued relationship impracticable, if not
impossible, and excusing any further performance by Opus.
Accordingly, even if the Panel were to find that Penson did not breach the PM
Agreement, the Panel should find that Opus was entitled to and did validly terminate the PM
Agreement pursuant to Section 4(b )(ii)(2). For that reason, Penson's Second Cause of Action
must be dismissed in its entirety.
C.

Penson Waived Its Right to Enforce the PM Agreement
When It Directed Opus to Transition Its Portfolio
Margining Business to JP Morgan

In December 2011, Penson directed Opus to transition its business to another brokerdealer and then assisted Opus in moving the custody, clearing, and financing of its trades to JP
Morgan. As a result of that deliberate and intentional waiver of Penson's right under the PM
Agreement to be the exclusive provider of portfolio margining services to Opus, Penson is now
prohibited from enforcing that waived right. Thus, Penson's Second Cause of Action, which
relies on that waived right, must be dismissed in its entirety.
A waiver is the voluntary and intentional relinquishment of a known right. Town of
Hempstead v Inc. Vii. of Freeport, 15 AD3d 567, 569 (2d Dept 2005). This "abandonment 'may
be established by affirmative conduct or by failure to act so as to evince an intent not to claim a
purported advantage."' Fundamental Portfolio Advisors, Inc. v Tocgueville Asset Mgt., L.P., 7
NY3d 96, 104 (2006) (quoting General Motors Acceptance Corp. v Clifton-Fine Cent. School
Dist., 85 NY2d 232, 236 (1995)). The New York Court of Appeals has held that "[a] waiver, to
the extent that it has been executed, cannot be expunged or recalled .... " Nassau Trust Co. v
Montrose Concrete Products Corp., 56 NY2d 175, 184 (1982).
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Here, Penson voluntarily and intentionally waived its right to enforce the PM
Agreement's exclusivity provisions by directing Opus to transfer its business elsewhere and
assisting in Opus' transfer to JP Morgan for the precise services contemplated by the PM
Agreement. To the extent Penson intended Opus' transfer to JP Morgan to be pursuant to a
modification of the PM Agreement, rather than a termination of the PM Agreement, such a
modification was required by the PM Agreement's express terms to be in writing. See Exh. C,

~

11. No written modification to the PM Agreement was ever entered into by the parties.
In fact, Penson did not express any reservations with Opus' transfer to JP Morgan until
almost two months after the transfer, which it required and helped facilitate, had occurred.
Indeed, it was not until after Opus, in reliance on Penson's direction, established a portfolio
margining relationship with JP Morgan and then formally terminated the PM Agreement, that
Penson alleged it could not do so. However, Penson's waiver of any rights it had to continue
enforcing its right to be the exclusive portfolio margining services provider under the PM
Agreement already had occurred at that point, and could no longer be recalled. Regardless, even
if Penson could somehow have retracted its waiver, it never did and was never capable of doing
so. As explained above, the FINRA Directive was never lifted and Penson never informed Opus
that it was capable of servicing its business.
Because Penson voluntarily and intentionally waived its rights to enforce any aspect of
the PM Agreement against Opus, the Panel should dismiss Penson's Second Cause of Action in
its entirety.

D.

Penson Should Be Estopped From Attempting to
Enforce the PM Agreement Against Opus

In December, 2011, Penson directed Opus to transition its business to another brokerdealer and assisted Opus in transferring the custody, clearing, and financing of its trades to JP
24
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Morgan. Despite those undisputed facts, Penson is now suing Opus for breaching the PM
Agreement by leaving Penson for JP Morgan. Equity cannot permit Penson to maintain that
disingenuous position. Rather, Penson is estopped from asserting its Second Cause of Action
against Opus.
Estoppel is "imposed by law in the interest offaimess to prevent the enforcement of
rights which would work fraud or injustice upon the person against whom enforcement is sought
and who, in justifiable reliance upon the opposing party's words or conduct, has been misled into
acting upon the belief that such enforcement would not be sought." Nassau Trust Co. v
Montrose Concrete Products Com., 56 N.Y.2d 175, 184 (1982) (citation omitted). Thus, to estop
a claimant from enforcing a claim, the respondent party must prove that it relied upon the other
claimant's actions or words that it would not enforce its rights, that respondent justifiably relied
on those actions or words, and that the respondent was prejudiced as a result. Town of
Hempstead, 15 A.D.3d at 569.
Opus meets all three requirements for estoppel in this case. Penson's upper management
repeatedly and unwaveringly supported Opus' transfer of its portfolio margining business to JP
Morgan. See Exhs. K-M. In reliance on Penson's directions and support, Opus transferred its
business to JP Morgan. Opus' reliance on Penson's directions was in good faith- Opus needed
to continue its business and Penson was unable to provide Opus with portfolio margining
services. For Penson to assert the transfer was improper is entirely inequitable and Penson
should be estopped from claiming otherwise.
E.

The PM Agreement Was Automatically Terminated by
Penson's Withdrawal as a Broker-Dealer in October,
2012

Even if the PM Agreement could be found to have continued in existence after Penson's
prior multiple breaches detailed above, including Penson's direction to Opus to transfer its
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business, the PM Agreement automatically terminated on October 26, 2012, when Penson
withdrew as a broker-dealer. See Exh. Q. Specifically, pursuant to Section 4(c)(i) of the PM
Agreement, the contract automatically terminated if Penson "is no longer registered as a
broker/dealer with the SEC." See Exh. C. In view of the undisputed fact that Penson withdrew
as a broker-dealer in October 2012, it is unfathomable how Penson can claim it is owed damages
for years following that date, even if it could prove there was no prior breach by Penson excusing
Opus' performance and even if it could prove no prior basis for Opus to terminate the
Agreement. In other words, if Penson could ever demonstrate that Opus improperly transferred
its business to JP Morgan, as it alleges through its attempt at revisionist history, its purported
recovery necessarily would be limited to the time that Penson was once again able to serve Opus'
portfolio margining needs (which Opus does not believe ever occurred) through no later than
October 26, 2012, when Penson's withdrawal as a broker-dealer would have automatically
terminated the PM Agreement if it were still extant.
F.

Opus Should Be Awarded its Attorneys' Fees, Expenses,
and Arbitration Costs as a Result of Penson's Frivolous
Prosecution of this Arbitration

As a result of Penson's bad faith prosecution of its Second Cause of Action, Opus should
be awarded its attorneys' fees, expenses, and arbitration costs incurred in defending this action.
In New York, a FINRA panel may award attorneys' fees if there is a "provision therefor in a
statute or the agreement to arbitrate, or if requested by the parties during the arbitration process."
Matza v Oshman, Helfenstein & Matza, 33 A.D.3d 493, 494-95 (1st Dept 2006); see also CPLR
§ 7513 (stating that attorneys' fees may be awarded if"provided in the agreement to arbitrate").

FINRA's own rules and procedures are in accord, as they instruct arbitrators that attorneys' fees
may be awarded where "[a] contract includes a clause that provides for the fees." FINRA
Dispute Resolution Arbitrator's Guide, at 67 (Oct. 2015 Ed.).
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The arbitration clause governing this dispute expressly authorizes a grant of attorneys'
fees:
In the event of a dispute between the parties, such dispute shall be
settled by arbitration in accordance with the FINRA Code of
Arbitration then in effect. The arbitrators may allocate
attorneys' fees and arbitration costs between parties and such
award shall be final and binding between the parties and judgment
thereon may be entered in any court of competent jurisdiction.
Any arbitration proceedings shall be held in New York, New York.
Equity Execution Agreement, Section 8( d) (emphasis added). In addition, Opus explicitly
requested attorneys' fees in its Answer and Affirmative Defenses. See Answer and Affirmative
Defenses ("Penson's claims are frivolous and/or have been filed in bad faith and, therefore, at the
conclusion of this matter, Opus should be awarded its costs and attorneys' fees.").
There is no question that Opus should be awarded attorneys' fees in this action. Opus
went to great lengths to maintain the parties' relationship and help Penson get back on its feet at
a time when Penson's financial condition was deteriorating. That loyalty did not come without a
cost. The evidence that will be presented to the Panel will reflect countless man hours and
dollars expended by Opus in an attempt to deal with Penson's several breaches of the PM
Agreement, and to mitigate damages after those breaches. Throughout a period of several years,
Opus acted in the utmost good faith, expecting that its business partner was doing the same.
Unbeknownst to Opus, however, Penson was acting in flagrant bad faith. Throughout
their relationship with Opus, Penson's officers were engaging in enormously risky and illegal
transactions that jeopardized Penson's financial health. The SEC's recent disclosure of its
actions against Phil Pendergraft and Bill Yancey are tangible proof of Penson's intentional
misdeeds. Indeed, at the same time Pendergraft was providing assurances to Opus that Penson
was in good financial health and would figure out a way to handle Opus' business, Penson had
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furtively doubled down on its horrendous business deals with even riskier and illegal actions that
ultimately bankrupted the company. Now, Penson somehow asserts that Opus breached the PM
Agreement by transferring its business to JP Morgan and not returning to a company that: (1)
could no longer perform its business, (2) directed and helped Opus to leave, (3) never asked
Opus to return, (4) repeatedly acted illegally and unethically, (5) voluntarily withdrew as a
broker-dealer; and (6) ultimately went bankrupt and ceased operating. Given those
circumstances, it is utterly inconceivable that Penson persists in maintaining its Second Cause of
Action against Opus.
On October 6, 2015, after Opus first learned about the September 17, 2015 SEC Order,
see Exh. D, Opus wrote to Penson to request: (1) an explanation as to why the SEC Order and
the documents concerning it were not previously produced to Opus, despite Opus' explicit
request for such documents during discovery; and (2) that Penson's frivolous Second Cause of
Action be withdrawn. See Exh. T. The next day, Penson responded by asserting a meritless
excuse for its flagrant disregard for its discovery obligations and by stating that it would not
withdraw its Second Cause of Action. See Exh. U.
For the numerous aforementioned reasons, Penson's Second Cause of Action is entirely
frivolous, with no basis in fact or law. Even more troublesome is the fact that Penson is once
again attempting to profit from Opus' good faith, despite Penson's repeated bad faith throughout
the course of this relationship. Accordingly, this Panel should dismiss Penson's Second Cause of
Action and award Opus the attorneys' fees, expenses, and arbitration costs associated with
defending against this absurd claim.
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PENSON'S HAS NOT SUBSTANTIATED ITS FIRST CAUSE
OFACTION, WHICH HAS BEEN UNNECESSARILY ASSERTED
IN THIS ARBITRATION.
Unlike Penson's Second Cause of Action, which seeks to recover for what Penson claims

it could have earned in the future from Opus, had the parties' relationship not ended after four
years, Penson's First Cause of Action seeks to recover for monies that allegedly were due and
owing from Opus to Penson at the time the parties' relationship terminated. Opus has been
ready, willing and able to pay Penson any monies it legitimately owes on its First Cause of
Action, yet Penson has failed to produce documentation necessary to substantiate its claim to be
owed $1.8 million.
Specifically, Opus repeatedly requested invoices detailing these charges countless times
over several months, but Penson never provided the documentation necessary for Opus to remit
payment. See Exhibit V (Emails from Shawn Badami to Penson Concerning Transaction Fee
Balances). Indeed, to date the only documentation of these charges has come from Opus; Penson
still has not produced any documents related to its claims of Opus' outstanding balance. Opus,
on its own and without assistance from Penson, has calculated the charges at an amount
substantially less than half of the $1.8 million that Penson claims to be owed.
Based on Penson's unwillingness to engage in a reconciliation that would have resulted
in payment by Opus, it can only be assumed that Penson purposely withheld its invoices to
prevent payment being made. Penson has an obvious although illicit reason for doing so. If
Opus had paid Penson for the accrued fees prior to this arbitration, Penson necessarily would
have had to remit those monies to the company's unsecured creditors. However, by waiting until
this arbitration, Penson is able to rely on its anticipated recovery on its First Cause of Action in
order to finance the litigation of its Second Cause of Action. Thus, the Penson bankruptcy estate
can literally take a free, desperate shot at trying to convince this Panel to award it something on
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its frivolous Second Cause of Action, believing it has the security of a likely (albeit reduced)
recovery given Opus' repeated attempts to reconcile the necessary accounting and make the
payment that is the subject of the First Cause of Action.
The Panel should not countenance Penson's use of its First Cause of Action, which
should have been settled years ago, to finance its Second Cause of Action, which has clearly
been asserted and maintained in bad faith. Accordingly, it is respectfully requested that after
Penson establishes the monies that are due and owing to it (as is its burden at the hearing), the
total sum should be reduced by a sum sufficient to sanction Penson for its abuse of the arbitration
process.
CONCLUSION

For all of the foregoing reasons and based on the facts and authority cited in support
thereof, and the evidence to be presented before the Panel, Respondent respectfully requests the
Panel dismiss Penson's claims in their entirety and award Opus its attorneys' fees, costs of suit,
and other expenses incurred in defending this arbitration.
Respectfully submitted,
COLE, SCHOTZ, P.C.
Attorneys for Respondent,
Opus Trading F nd, LLC

By:

DATED: October 14, 2015
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Opus Trading Fund LLC • schedule of debit balances for the trading years 2007 through 2011
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0
0
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01
0
01

Dec-07

273,301,803
303,697,110
253,032,641
201,622,686
86,267,486
151,956,830
208,904,505
164,121,287
108,144,218

21
21
23
19
23
21
20

Jan-08
Feb-08
Mar-08
Apr-08
May-08
Jun-08
Jul-08
Aug-08
Sep-08
Oct-08
Nov-08
Dec-08

143,702,779
115,888,038
160,953,062
180,370,085
235,716,471
183,558,472
161,722,713
92,995,500
124,562,607
32,744,037
55,939,328
36,950,178

21
20
20
22
21
21
22
21
21
23
19
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17
18
19
22
21
21
20
16
14
9
11
10

Jan-09
Feb-09
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May-09
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Jul-09
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Sep-09
Oct-09
Nov-09
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88,616,164
82,657,079
77,643,880
105,907,456
137,543,585
124,250,364
108,797,309
92,889,135
142,529 670
179,254,528
118,532,869
93,615,778
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100%
48%
84%
96%
86%
65%
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39%
58%
45%
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2
5
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75%
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57%
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253
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100%
100%
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9
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95%
75%
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65%
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80%
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100%

100%
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I
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Jan-10
Feb-10
Mar-10
Apr-10
Mav-10
Jun-10
Jul-10
Aug-10
Sep-10
Oct-10
Nov-10
Dec-10
Jan-11
Feb-11
Mar-11
Apr-11
May-11
Jun-11
Jul-11
Aug-11
Sep-11
Oct-11
Nov-11
Dec-11

i

213,687,204
194,450' 527
265,883,604
289,006,765
202,585,992
179,601,474
80,781,217
49,504,286
80,124,025
80,078,241
132,153,973
101 ,480,384

19
19
23
21
20

188,700,911
189,071,968
207,233,468
217,524,609
209,736,258
258,586,123
136,554,328
76,917,130
79,958,821
75,921,540
81,371,974
63,263,849

Apri12007- December 2011 totals
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21
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9
50%
4
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20
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4
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2
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81%
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100%
100%
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95%
100%
100%
100%
95%
95%
43%
18%
43%
52%

~
100%
100%
100%
100%
100%
100%
90%
43%
48%
48%
52%
25%

19
23
20
21
22
18
10
10
10
11
1

155,157,0771

154,878,613

I

252

227

90%

189

75%

235

207

88%

185

79%

1173

1030

88%

875

75%

57
55

Total number of months:
Total months in which average daily debit balance exceeded $40 mm:
Total months in which average daily debit balance exceeded $75 mm:
Percentage of days in which daily debit balance is over $1 OOmm:
Percentage of days in which daily debit balance is over $150mm:
Percentage of days in which daily debit balance is over $200mm:
Percentage of days in which daily debit balance is over $300mm:
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52
66%
44%
25%
7%

Notes:
•- In 2007, there were seven (7) dates for which Opus did not have any data reflecting its debit balances. For purposes of these calculations, !hose days were assigned a debit balance of $0.00.
•- There were 25 days in which Opus' equity exceeded its gross market value ("GMV"). For purposes of these calculations, those days were assigned a deb~ balance of $0.00.
- Penson's October 27, 2011 data is inaccurate and would have resulted in overstating Opus' debit balance for that day. To avoid overstating the debit balance in these calculations, October 27,
2011 was assigned a debit balance of $0.00.
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Mr. Stephen Doran
28 Haworth Drive
Haworth, New Jersey 07641
(201) 244-0096
October 14,2015

Via Electronic Mail
Wendy F. Klein, Esq.
Cole Schotz P.C.
25 Main Street
Hackensack, NJ 07601

Re:

Penson Technologies LLC v. Opus Trading Fund LLC
FINRA Case No.: 14-00257

Dear Ms. Klein:
Pursuant to your request, I have reviewed the following documentation forwarded to me
by your office in connection with the above captioned matter:
•
•
•
•
•
•
•
•
•
•

•
•

Penson Technologies LLC' s ("Penson") January 27, 2014 Statement of Claim;
Opus Trading Fund LLC's ("Opus") April 16, 2014 Answer and Affirmative
Defenses;
November 20, 2006 Fully Disclosed Clearing Agreement (the "Clearing
Agreement") (Bates labeled Penson_Opus0000021 0-Penson_ Opus00000240);
December 28, 2007 Portfolio Margining Account Side Agreement ("PM
Agreement") (Bates labeled Penson_Opus00006533-Penson_ Opus00006544);
November 12, 2010 Equity Execution Agreement
(Bates labeled
Penson_Opus00006520-Penson_Opus00006529);
August 26, 2011 letter from Penson to FINRA with the attachment thereto (Bates
labeled Penson_Opus00006839-Penson_Opus0000684 7);
December 1, 2011 directive from FINRA to Penson (the "FINRA Directive")
(Bates labeled Penson_Opus00006379-Penson Opus00006382);
January 26, 2012 letter from Opus to Penson terminating the PM Agreement and
Equity Execution Agreement (Bates labeled Opus0000600- Opus0000601);
January 30, 2012 letter from Penson to Opus responding to January 26, 2012
letter (Bates labeled Opus0000605- Opus0000606);
April 16, 2012 letter from Opus to Penson re: "Termination of the Portfolio
Margining Account Side Agreement" (Bates labeled Penson_Opus00006283Penson_Opus6284);
Penson's FOCUS Reports from January 2010 through June 2012;
Penson's October 26, 2012 Unif01m Request for Withdrawal from Broker-Dealer
Registration ("BDW") (Penson_Opus00006848);
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September 23, 2011 e-mail and attachment sent from Phil Pendergraft to Mark
Peters (Opus_0003770-0003803);
September 27, 2011 e-mail and attachment sent from Phil Pendergraft to Mark
Peters (Opus_0003805-0pus_0003806);
Opus Trading Fund LLC
Schedule of debit balances (Opus_00065050pus_0006506);
Form 10-Q for the Quarterly Period Ended March 31,2011
May 19, 2014 press release from the United States Securities and Exchange
Commission (Opus_0004653-0pus_0004654);
September 17,2015 press release from the SEC (Opus_0005408-0pus_0005409);
September 17,2015 SEC Order (Opus_0005981-0pus_0006004);

You have asked me to analyze the services, rights, and obligations provided for in the PM
Agreement, and to analyze and opine, based on the circumstances presented: (1) whether the
portfolio margining relationship established by the PM Agreement ever became impracticable
and, if so, when; and/or (2) whether Penson was ever unable to provide portfolio margining
services to Opus and, if so, when. My opinion and analysis of these issues is set forth below. I
also have attached at Tab 1 a copy of my curriculum vitae.
OPINIONS.

1.
As elaborated upon below, the portfolio margining relationship established by the
PM Agreement became impracticable on December 1, 2011, as a result ofthe FINRA Directive.
2.
As also elaborated upon below, Penson was unable to provide portfolio margining
services as required by the PM Agreement to Opus as of the following dates, for the following
reasons:
a. As a result of a mandate from FINRA, on August 26, 2011, if not earlier, because
of the limitations placed on Penson's ability to finance securities transactions.
b. On December 1, 2011, as a result of the FINRA Directive, which prohibited
Penson from having any individual customer's debit balance exceed $40 million
on a trade-date basis.
c. On October 26, 2012, because Penson withdrew its broker-dealer registration.
BACKGROUND TO PORTFOLIO MARGINING SERVICES.
Regulation T.

Traditionally, Federal Reserve Board Regulation T ("Reg T") governed the extension of
credit from a securities broker-dealer, 1 like Penson, to a customer, like Opus, for the purpose of
1

Every firm that provides financing for the purpose of purchasing securities must be
licensed and registered by FINRA as a "broker-dealer."
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allowing the customer to purchase securities on credit (otherwise known as purchasing on
margin). In broad terms, Reg T, which remains effective, imposes limits on the amount of credit
that a broker-dealer can extend to a customer based on the amount of collateral held by the
broker-dealer on behalf of the customer (whether in the form of a cash deposit or securities
custodied with the broker-dealer). A lower margin requirement allows the client to have greater
buying power by reducing the amount of collateral that it must deposit with the broker-dealer to
make a credit purchase. Conversely, raising the margin requirement typically reduces the risk to
the broker-dealer involved in the transaction and imposes limitations on the client's buying
power. Since 1974, the Federal Reserve has maintained a margin requirement of 50% of the
initial purchase price of the security. For example, pursuant to Reg T's requirements, if a
customer wants to purchase $100.00 worth of a security by utilizing as much credit as possible,
the customer would need to deposit $50.00 with the broker-dealer and could then obtain the other
$50.00 from the broker-dealer on credit. This is because the $50 deposit is 50% (the Reg T
margin requirement) of the total initial purchase, with the broker-dealer (referred to in the
industry as "the house") financing the balance.
Reg T only sets requirements and limits on the amount of "initial margin" that a broker
dealer can extend to a customer, i.e., the amount of credit that a customer can use to make its
initial purchase of a security. Reg T does not address the "minimum maintenance" margin that
both regulatory entities and the broker dealer can impose upon the customer. Maintenance
margin is the threshold amount of credit (or equity percentage) that a customer must remain
above to keep a margin account in good standing. Establishing a maintenance margin
requirement is important because market fluctuations often cause a customer's account to fall
below the initial margin or account equity percentage of 50% shortly after the initial purchase.
To address the maintenance margin issue, Reg T authorizes self-regulatory organizations, such as
the New York Stock Exchange ("NYSE"), to adopt maintenance margin rules that are consistent
with Reg T's mandate. For example, the NYSE can mandate that if, as a result of market
changes, a customer's margin falls below a specified level, the broker-dealer must issue a
maintenance margin call to collect additional collateral or funds and/or take corrective actions,
such as liquidating the customer's positions to achieve the necessary margin requirement.
Pursuant to the NYSE and FINRA' s current rules and regulations, after an investor has bought
securities on margin, the minimum required level of margin is 25% of the total market value of
the securities in the margin account. This level is a minimum, and many brokerages have higher
maintenance requirements of 30-40%.
Continuing the example above, if the customer's initial purchase of $100 is now worth
$66.50, the customer's margin level would be 25%. That number is determined by taking the
security's value of $66.50, less the $50 in previously extended credit, which equals the
customer's current equity amount of$16.50. The equity of $16.50 is then divided by the current
market value of $66.50, resulting in the current margin level (the maintenance margin) of 25%.
At this level, and under NYSE rules, the customer would not be subject to a margin calL If the
security lost any more value, however, the customer's equity would fall below 25% and the
customer would be subject to a maintenance margin call.
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Joint Back Office.

Until the establishment of portfolio margining (discussed below) in 2006, the most
efficient way for a client to acquire securities using leverage greater than 50% was through a
Joint Back Office ("JBO") arrangement. JBO was designed for professional, proprietary, and
market making entities, enabling those entities to make leveraged purchases and sales of
securities utilizing lower margin than required under Reg T. The client receives credit (risk
based) from its JBO clearing firm for a specified amount of the purchase/sale price of securities.
To become a JBO, the client-entity must register as a broker-dealer and then acquire an equity
interest in the firm from which the client is seeking credit. Typically, introducing broker-dealer
firms establish the required ownership interest by purchasing limited partnership interests or
limited liability company interests in the clearing firm.
Portfolio Margining.

In December 2006, the SEC approved a rule change pursuant to which broker-dealers, for
certain accounts, had the ability to compute minimum margin amounts using a risk-based
portfolio approach in lieu of both the strict margin requirements utilized by Reg T and the
complicated structure of establishing a JBO. Under this risk based margining policy, known as
"portfolio margining," the goal is to align minimum margin requirements with the overall risk of
the customer's entire portfolio. Thus, unlike in Reg T, in which all securities have the same
margin requirements regardless of risk, by utilizing portfolio margining, customers can include
securities of varying degrees of risk in their portfolios to achieve lower margin requirements
(higher leverage) on balanced equity or hedged positions. The actual amount of credit that a
financing entity may provide to a client is determined through the use of the Theoretical
lntermarket Margining System (TIMS), which is a risk-based algorithm developed by the
Options Clearing Corporation (OCC). Stated simply, when a customer's portfolio is properly
balanced, the OCC TIMS model can allow a broker-dealer to provide initial margin requirements
as low as 6 2/3 to 1 (approximately 15%), which is significantly more favorable to customers
than the 2 to 1 (50%) initial margin requirement ofReg T.
Despite the acceptance of the OCC TIMS model, regulatory bodies remain free to set
more stringent minimum margin requirements. For example, at the time the PM Agreement was
executed, FINRA Rule 431 (since repealed) set a higher minimum margin requirement than set
by the OCC TIMS model. Pursuant to Rule 431, the only way for a customer to avoid this
heightened standard was for the customer to have a minimum of $5 million on deposit with the
broker-dealer as security against its leveraged trades. If the customer made the $5 million
deposit with the broker-dealer, then pursuant to Rule 431 the customer was entitled to the
maximum overnight leverage (6 2/3 to 1) allowable under the OCC TIMS model.
Proprietary trading firms running sophisticated portfolios - like Opus - will typically
confirm with their financing partner that their strategies and portfolios can be permitted to
consume the maximum amount of margin (i.e. utilize the 6 2/3 to 1 margin permissible under the
OCC TIMS model). In this case, Opus and Penson already had been working together for
approximately eight (8) months when they entered into the PM Agreement, so Penson was very
familiar with Opus' leverage requirements, and the parties had agreed to a formula that would be
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used to determine the credit that would be extended with respect to Opus' portfolio. Proprietary
trading firms may or may not be fully margined at all times, but their selection of a financing
partner is based on the stability and availability of access to the full portfolio margining facility.
Indeed, these sophisticated trading entities typically run strategies that are designed to be fully
levered. However, even if the customer is not utilizing the full margin available, customers like
Opus will want to ensure that they have access to the maximum leverage so that their unused
leverage (known in the industry as "dry powder") is available should the need arise. This is
particularly necessary in volatile markets, which often present greater trading opportunities
requiring immediate access to greater leverage.
In summary, the allowance of portfolio margining enabled many clients - like Opus - to
return to customer status and avoid the regulatory reporting requirements of being a brokerdealer, while still obtaining significantly greater than 50% financing.
Clearing.

Clearing is the activity that takes place from the time a commitment to purchase or sell a
security is made until the transaction is settled, and involves managing the post-trade, presettlement issues with the trade, such as the maintenance of the securities and the movement of
monies from one account to another. Because a broker-dealer's financing of a trade is
collateralized by the acquired securities, a financing broker-dealer also will provide the clearing
services for those trades to its customers so that it can maintain control over its collateral.
ANALYSIS OF PM AGREEMENT.
Financing.

In December 2007, Penson and Opus entered into the PM Agreement, whereby Opus
transitioned from having a JBO relationship with Penson to being a portfolio margining customer
of Penson. 2 Pursuant to the PM Agreement, except as otherwise indicated in the agreement,
Penson was to be the exclusive portfolio margining provider to Opus for its "Core Business" for
a period often years.
Pursuant to the PM Agreement, in which Penson agreed to be Opus' exclusive provider
of portfolio margining services, Penson committed to fulfilling all of Opus' financing needs.
Penson was aware of those needs prior to execution of the PM Agreement, having provided Opus
with financing from April 2007 through December 2007, during which time Opus and Penson
had a JBO relationship. After the PM Agreement was executed at the end of December 2007,
and continuing through early December 2011, Penson consistently provided the same levels of
financing that it had provided to Opus during their earlier JBO relationship.
Specifically, as reflected on the Schedule of Debit Balances attached hereto at Tab 2,
from April 2007 through December 2007, prior to the execution of the PM Agreement, Penson
2

Paragraph 11 of the PM Agreement contemplates that if Opus elects to again register as
a broker-dealer, the parties would reestablish the JBO agreement.
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provided Opus with an average of $190 million in credit each day. Out of the 181 trading days
during that time period, Penson's extension of credit to Opus exceeded $75 million on 151 days
(83% ofthe time) and exceeded $40 million on 162 days (90% of the time). After the execution
of the PM Agreement, Penson provided Opus the following levels of financing:
• From January 2008 through December 2008, Penson extended credit to Opus on 253
trading days, at an average of approximately $127 million in extended credit each day.
During that time period, Penson's extension of credit to Opus exceeded $75 million on
168 days (66% ofthe time) and exceeded $40 million on 198 days (78% of the time).
• From January 2009 through December 2009, Penson extended credit to Opus on 252
trading days, at an average of approximately $113 million in credit each day. During that
time period, Penson's extension of credit to Opus exceeded $75 million on 182 days
(72% of the time) and exceeded $40 million on 236 days (94% of the time).
• From January 2010 through December 2010, Penson extended credit to Opus on 252
trading days, at an average of approximately $155 million in credit each day. During that
time period, Penson's extension of credit to Opus exceeded $75 million on 189 days
(75% of the time) and exceeded $40 million on 227 days (90% of the time).
• From January 2011 through December 2011, Penson extended credit to Opus on 235
trading days, at an average of approximately $15 5 million in credit each day. During that
time period, Penson's extension of credit to Opus exceeded $75 million on 185 days
(75% of the time) and exceeded $40 million on 207 days (88% of the time).
Leverage.

Because the PM Agreement required Opus to make a $5 million deposit with Penson,
pursuant to then~effective Rule 431 Opus was entitled to the maximum amount of overnight
leverage allowable under the OCC TIMS model (6 2/3 to 1). Specifically, Penson's obligation to
provide the maximum amount of margin to Opus was confirmed in Paragraph 1 of the PM
Agreement, which requires Opus to make the $5 million deposit at Penson.
Notably, the PM Agreement also provides that Penson may only seek an additional
deposit above and beyond the initial $5 million deposit "in its good faith discretion (based on a
rational, risk based judgment by Penson)" and must do so in a "written request by Penson
specifying in reasonable detail the basis for such a request." This is not a standard provision in a
PM Agreement, because it imposes an obligation on Penson to require no more than the $5
million deposit and to provide the maximum margin allowable under the law unless Opus'
portfolio became excessively risky, such that Penson could provide a "rational, risk based"
reason to request an additional deposit. Usually in portfolio margining agreements, a broker~
dealer is free to request an additional deposit in its sole discretion, without the limiting language
concerning a rational, risk based judgment. In that more typical formulation, if the customer
does not like the request for an additional deposit, the customer can provide notice, terminate the
agreement, and move to another portfolio margin provider. Here, however, the PM Agreement
contained an exclusivity requirement for the term of the contract. (See PM Agreement,~ 5.)
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Specifically, the PM Agreement required Opus to exclusively use Penson for portfolio
margining for a period of ten years, with the PM Agreement being terminable essentially only
"for cause." This long-tenn requirement and exclusivity is unusual in a portfolio margining
relationship. Although the PM Agreement's long-term exclusivity created risk for Opus in that
it could not move its portfolio for reasons such as price (financing and clearing rates/charges),
that risk was offset by Penson's inability to raise the amount of Opus' margin and request
additional deposit absent a rational, risk based judgment based on Opus' portfolio.
Penson continually extended credit to Opus, pursuant to the OCC TIMS model, for
approximately four (4) years. Throughout that time, as reflected above and at Tab 2, Opus'
financing requirements remained consistent with its pre-PM Agreement financing needs. In
addition, throughout that time, it is my understanding that Penson never once asked for an
additional deposit from Opus pursuant to Section 1 of the PM Agreement (without regard for the
normal portfolio margining requirement necessary to support Opus' portfolio), confirming that
Opus' portfolio never provided Penson a basis to request an additional deposit and Opus was at
all times a client in good standing from a risk and margin perspective.
AUGUST 26, 2011 LETTER FROM PENSON TO FINRA.
FINRA's Risk Oversight and Operational Regulation division regularly examines all
financing firms to determine compliance with FINRA's rules and those of the SEC and the
Municipal Securities Rulemaking Board ("MSRB"). FINRA's objective is to protect investors
and ensure (through periodic examinations) compliance with FINRA's, the SEC's, and the
MSRB's rules.
Penson began experiencing significant financial distress after the public disclosure in its
Form 10-Q for the period ending March 31, 2011, that its parent company had $42.6 million in
loan receivables collateralized by bonds in a Texas racetrack that had essentially been deemed
worthless. As recited in a recently issued SEC Order, attached at Tab 3, Penson made
approximately $100 million of failed margin loans to Christopher J. Hall and his affiliates,
including a company named Call Now, Inc., who invested in risky, unrated mw1icipal bonds.
Call Now became a large shareholder of Penson's parent company, Penson Worldwide, Inc.
("PWI"). Penson incurred significant losses beginning in 2008 on the margin loans to Hall and
Call Now, the collateral for which was distressed municipal bonds related to the struggling Texas
racetrack. Rather than liquidate the collateral and take the losses, Penson extended further loans
to Hall and Call Now in 2009 and 2010 in violation of federal margin requirements. Three days
after the issuance ofPWI's Form 10-Q for the period ending March 31, 2011, PWI's stock price
dropped by approximately 40%. (Tab 3.) The SEC announced on September 17, 2015 that it
had settled charges against four individuals associated with Penson in connection with these
loans and the improper accow1ting and reporting stemming from them, including barring Phil
Pendergraft, the co-founder and a director/CEO of Penson, from the securities industry. (Tab 4
(Sept. 17, 2015 SEC Press Release).)
The SEC Order summarizes how Penson's risky and improper lending to Hall and Call
Now led to its demise:
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PWI's disclosures and impairment of the loans to Hall/Call Now in
2011 contributed to a series of events that ultimately led to
Penson's demise in 2013. In 2011, PWT's 17 clearing businesses
were already experiencing lower trading commissions and interest
revenues due to the weak global economy and market volatility.
The losses on the loans to Hall/Call Now in 2011 seriously
undermined confidence in PWI's ability to operate as a going
concern. PWI's creditors restricted credit lines that were vital to
its operations, correspondents and customers ceased doing business
with PFSI, and investors sold millions of PWI shares at depressed
prices. These events caused a liquidity crisis that prohibited PWI
from servicing or restructuring more than $260 million in
outstanding debts. As a result, PWI was forced to sell its clearing
broker dealer subsidiaries, including PFSI's clearing business, and
file for bankruptcy protection in 2013.
(Tab 3,, 61.)
With particular relevance to Opus, on August 26, 2011, in response to examination and
liquidity concerns raised by FINRA, Penson wrote to FINRA to outline its plan to reach $1 00
million of additional working capital, as required by FINRA. Penson acknowledged in its letter
that "a failure to implement and make significant progress as determined by FINRA on the plan
by September 30, 2011 may, in FINRA's complete discretion, result in formal action by
FINRA." (A copy of Penson's August 26, 2011 letter, with its attachment, is attached at Tab 5.)
With the goal of reducing its "overall business," Penson's plan included imposing a limit
on the debit balances of its customers "so that no debit balance for any individual customer will
exceed 25% of Tentative Net Capital." Penson's plan then clarifies that Opus is "permitted to
have debit balances of up to $75 million so long as [its] respective equity percentage [is] at least
25%." This means that Opus could no longer trade at its historical levels of financing, but
instead its debit balance would be capped at $75 million. In addition, Opus was required to have
25% equity, well in excess of the margin permitted by the OCC TIMS model.
The total margin and equity percentage limits imposed by Penson were arbitrary
numbers, having nothing to do with the risks posed in financing Opus' portfolio and everything
to do with Penson's financial problems. Put differently, by implementing the August 26, 2011
plan, Penson set discrete limits on Opus' margin without a "rational, risk based judgment by
Penson" as required by Paragraph 1 of the PM Agreement. In fact, as a result of these arbitrary
limits, Penson was no longer providing portfolio margining, which is a risk based margin policy
wherein the amount of credit extended and margin percentages used is based on the overall risk
of the client's portfolio. Rather, the curtailment of Opus' margin was based on the financial
health of Penson; the risk associated with Opus' portfolio became irrelevant. Thus, as opposed
to the 6 2/3 to 1 leverage to which Opus was entitled, Penson was curtailing Opus' leverage to
approximately 4 to 1. This is not portfolio margining. As of August 26, 2011, therefore, as a
result of its plan to meet FINRA's mandate, Penson was providing financing but was no longer
providing portfolio margining services to Opus.
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PENSON'S CONDUCT FOLLOWING THE AUGUST 26, 2011 LETTER.

Ultimately (although not timely), Penson advised Opus about the restrictions contained in
its August 26, 2011 letter. Penson then scrambled to find a way to keep Opus' financing
business despite its inability to provide Opus with the leverage to which it was entitled.
Penson's primary suggestion was a repurchase ("repo") transaction, whereby Penson's Canadian
affiliate would enter into the repo agreement with Opus. It appears that Penson was looking to
bring cash onto the books of its U.S. broker dealer by selling the Opus securities to its Canadian
affiliate, optically improving the liquidity and balance sheet of the Penson U.S broker dealer.
For the customer, this is an extremely risky maneuver specific to the asset and client protection
afforded to them under SEC guidelines. Specifically, certain SEC rules (including Rule 15c3-3,
the customer protection rule) are designed to ensure that customer property (securities and funds)
in the custody of broker-dealers is adequately safeguarded. By law, both of these rules apply to
the activities of registered broker-dealers, but not to unregistered affiliates (like Penson's
Canadian affiliate). Thus, had Opus agreed to the repo transaction, it would have lost the
customer protections afforded by the SEC rules.
The legality/ethics of Penson's proposed repo transaction are questionable at best and,
quite curiously, this proposed transaction was not included in Penson's list of potential
remediation actions to FINRA. Both Opus and Penson ultimately concluded that this repo
transaction could not occur.
DECEMBER 1, 2011 DIRECTIVE FROM FINRA TO PENSON.

Sometime after the August 26, 2011 letter, JPM, which was a lender to Penson, made the
decision to suspend all unsecured lending, intra-day loans, and its $110 million credit line to
Penson. As a result of JPM' s decision, and "for the protection of investors," on December 1,
2011, FINRA issued an administrative directive to Penson, requiring Penson to immediately
curtail its financing activities including, without limitation, prohibiting customer trade date
balances exceeding $40 million. (A true copy of the December 1, 2011 FINRA directive (the
"FINRA Directive") is attached at Tab 6.) This administrative prohibition of a portion of
Penson's securities business rendered the portfolio margining relationship between Opus and
Penson impracticable. Indeed, because Penson could no longer provide the services agreed to
and documented in the PM Agreement, Opus was restrained by forces outside its control and
could no longer run the type of portfolio that its investment strategy dictated. This made it
entirely "impracticable" for Opus to stay at Penson.
Moreover, and as discussed above, the FINRA Directive also created an environment in
which Penson was unable to provide portfolio margining services. A portfolio margining
relationship requires that the amount of credit and margin provided be calibrated according to the
risk of the client portfolio. The margin cannot and must not be calibrated based on the financial
or lack of financial health of the clearing firm. The FINRA Directive is very specific on
restrictions and business curtailment for reasons having nothing to do with the risk associated
with Opus' portfolio. The credit cap imposed by the FINRA Directive precluded Penson from
providing Opus with maximum leverage, limiting the trades Opus' traders could make, and
preventing Penson from providing portfolio margining services to Opus.
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As a result of the FINRA Directive, Penson on December 2, 2011, told Opus that it had to
move the custody, clearing, and financing of its portfolio to another broker-dealer within 3
business days. Opus had no advance notice that it would be forced to transition its business
away from Penson at that time. Nevertheless, despite some interruption to its business, Opus
was ultimately able, with Penson's cooperation and assistance, to transition the custody, clearing,
and financing of its portfolio to JP Morgan by December 7, 2011.
PENSONS' BROKER/DEALER WITHDRAWAL.

On October 26, 2012, approximately 10 months after Penson directed Opus to transfer its
business, Penson filed its BDW. (A copy of the BDW is attached at Tab 7.) FINRA Rules
require that an entity providing portfolio margining services must be registered as a brokerdealer. Thus, as of October 26, 2012, Penson could not provide portfolio margining services to
any entity.
ANALYSIS OF PENSON'S CLAIM.

Penson's Statement of Claim does not dispute the effect of the FINRA Directive, or of
the earlier, self-imposed restrictions, on Penson's ability to provide portfolio margining services
to Opus, and yet claims Opus' termination of the PM Agreement was "without justification."
(Id., ~ 14.) Penson's Statement of Claim states that "Penson agreed only that Opus temporarily
could obtain custodial services from another financial services firm, not change the clearing
relationship that the PM[] Agreement governs." (Id., ~ 39.) My understanding is that Opus
refutes the contention that its transfer of its portfolio margining relationship to JPM was intended
to be temporary. In any event, I am unaware of any evidence that FINRA ever withdrew the
FINRA Directive and/or that Penson ever regained the ability to provide portfolio margining
services to Opus.
To the extent that Penson may be suggesting that Opus should have continued clearing its
trades at Penson despite Penson's inability to finance those transactions (although I am not aware
that Penson ever requested that arrangement), such an arrangement would be contrary to the
well-established practice in the industry. It would be entirely impractical for Opus to divorce the
clearing and financing of its trades. Penson apparently recognized this fact, having assisted Opus
in transferring both the financing and clearing of Opus's trades to JPM following the issuance of
the FINRA Directive.
Based on my review of the documents provided to me, and the analysis set forth above, it
is my opinion that at multiple points in the parties' relationship, Penson ceased providing
portfolio margining services to Opus. It is also my opinion that as of December 1, 2011, it
became impractical to continue the portfolio margining relationship contemplated by the PM
Agreement based on certain prohibitions on Penson's securities business.
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Should you require anything further, please do not hesitate to contact me.
Sincerely yours,

Stephen Doran

.

·······························
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Penson Financial Services, Inc.
1700 Pacific Avenue
Dallas, TX 75201
December 28, 2007
Opus Trading Fund LLC
One Jericho Plaza
Jericho, NY 11753
Attn: Robert Winn

Re:

Portfolio Margining Account Side Agreement

Dear Mr. Winn:
Thank you for choosing Penson Financial Services, Inc. ("P(.mson") as your portfolio margining
account broker. In addition to the Customer Account, Margin and Short Accotmt Agreement and
the Customer Option Agreement (together, the "Account ·Documents") executed by Opus
Trading Fund LLC ("Customer"), please be advised of the following:
1.

Initial Account Funding. Contemporaneously with executing this side agreement
(the "Agreement"), Customer will deliver to Penson cash or securities acceptable to
Penson in the aggregate amount of at least $5,000,000 for deposit into the portfolio
margining account opened by Penson for Customer (the "Account"). Additionally, if
at any subsequent time, Penson, in its good faith discretion (based on a rational, risk
based judgment by Penson), requires an additional deposit, Customer will deposit
additional cash or securities into the Account in an a:nount specified by Penson upon
receipt of a written request by Penson specifying in reasonable detail the basis for
such request. Instead of making such additional deposit, Customer may reduce
its business volume or modify the nature of the securities involved in its
transactions as specified by Penson.

2.

Fees. Penson will charge Customer for portfolio margining services according to the
fee schedule set forth in Schedule A attached hereto and incorporated herein for ~11
purposes. Penson may debit the Account on a monthly basis for the commissions and
ot[ler charges set forth in Schedule A. Throughout the term of this Agreement,
Penson may pass through all actual third party increased charges set forth in
Schedule A (e.g., FINRA, TA.F, SEC fees and similar or substitute fees) and shall
pass through all such actual third party decreased or tenninated charges.

3.

Setoff. Penson shall have the unlimited right to setoff any amounts owed to Penson
and/or its affiliates by Customer for any obligation contained in this Agreement or
the Account Documents against any obligation of Penson to Customer.

4.

Term; Termination of Agreement.
a.

CONFIDENTIAL

Effectiveness. This Agreement shall be effective upon delivery of written notice
by Penson to Customer confirming that Penson has opened the Account and shall
remain in force until April 30, 2017 (the "Initial Term"). Subsequent to the
Initial Tenn, either party may tcnninate this Agreement by giving sixty (60)
days' prior written notice to the other party.
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b. Termination by Penson or Customer.
i. Penson may terminate this Agreement at any time on five (5) days' prior
written notice to Customer in the event that Customer:

1. fails to comply with the terms of this Agreement or the Account
Documents and upon notification by Penson fails to comply
within twenty (20) days from said notification; or

2. is enjoined, prohibited or suspended, as a result of an
administrative or judicial proceeding, from engaging in securities
business activities constituting all or portions of Customer's
securities business, which injunction, prohibition or suspension
makes impracticable the portfolio margining relationship
established in this Agreement and the Account Documents.
ii. Customer may temlinate this Agreement at any time on five (5) days'
prior written notice to Penson in the event that Penson:
1. fails to comply with the terms of this Agreement or the Account
Documents and upon notification by Customer fails to comply
within twenty (20) days from said notification; or
.2. is enjoined, prohibited or suspended, as a result of an
administrative or judicial proceeding, from engaging in securities
business activities constituting all or p01tions of Penson's
sectn·ities business, which injunction, prohibition or suspension
makes impracticable the portfolio margining relationship
established in this Agreement and the Account Documents.
c.

Automatic Termination. In addition to any other provisions for termination
herein, this Agreement shall terminate immediately in the event that either
Customer or Penson ceases to conduct its business or that Penson:
1.

is no longer registered as a broker/dealer with the SEC; or

ii. is no longer a member in good standing ofFIN.RA; or
iii. is suspended by any national securities exchange of which Penson is a
member for failure to comply with the rules and regulations thereof.
d.

Survival. Termination of this Agreement shall not affect the parties' rights or
liabilities relating to business transacted pdor to the effective date of such
temrination.

e.

No Obligation to Release. Penson shall be entitled to withhold such amount of
securities or cash held by Penson for Customer in one or more Accounts in an
amount equal to any amounts owing (whether immediately or thereafter,
reasonably expected to become due and owing) to Penson pursuant to the
provisions of this Agreement or the Accotnlt Documents, until such amounts are
paid and any property of Penson in the possession of Customer is returned to
Penson.
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Qj:her Portfolio Margining Services. During the term of this Agreement and except
as otherwise set forth on Schedule B, (a) Customer will not sign a portfolio
margining agreement with another qlearing broker or dealer, or otherwise permit
another broker or dealer to provide portfolio margining services to Customer, with
respect to a Core Business, and (b) will provide Penson with not less than 75 days'
written notice prior to signing an agreement with another broker or dealer, or
otherwise permitting another broker or dealer to provide the services provided
hereunder or under the Account Documents (the "Services"), with respect to a
Non-Core Business (it being understood that Customer shall not have the right to
enter into a Non-Core Business' that is reasonably likely to materially and adversely
affect Customer's credit without Penson's prior written consent). "Non-Core
Business" means a business line other than a Core Business. "Core Business" means
(i) all business processed for Customer by Penson and/or its affiliates from the
effective date of this Agreement and the Account Documents through April 30,
2011 (it being understood that Customer shall have a rolling 90 day period with
· respect to new business under this subsection (i) to determine if Penson has provided
reasonable service with respect to such new business during such applicable 90 day
period and, to the extent Customer determines in its reasonable discretion that Penson
has not satisfactorily serviced such new business, to cease hav:ing such business
serviced by Penson whereupon such new business shall not be deemed to be Core
Business pursuant to this subsection (i)) other than business that Penson has agreed in
writing as of the date hereof that Customer may clear with another clearing finn as
set forth on Schedule B, (ii) all North American and European equities (but with
respect to European equities, all such equities other than non-electronic institutional
business), options, currencies and futures contracts clearing business, and (iii) any
clearing business not otherwise described in clauses (i) and (ii) above as to which.
Penson is willing to provide, and is capable of providing, the same or better financial
terms and services to Customer as the proposed third party clearing broker or dealer.
All references to third party clearing brokers or dealers in this clause (b) shall refer
only to such entities as are unaffiliated in any way with any of Customer, Schonfeld
Group Holdings, LLC and their respective subsidiaries and affiliates, which, in each
case, deals solely on an ann's length basis in the ordinary course of business with
Customer.

Indemnity.
a.

Customer agrees to indenmizy and hold hannless Penson, each person who
controls Penson within the meaning of the Securities Act of 1933, as amended
(the "Act''), and any directors, officets, employees, agents and attomeys of
Penson ("Penson Indemnified Persons") from and against all claims, demands,
proceedings, suits and actions and all liabilities, losses, expenses and costs
(including any reasonable legal and accounting fees and expenses) relating to
Penson's defense of any failure, for any reason, fraudulent or otherwise, by
Customer, Customer's employees, independent agents or contractors to comply
with any obligation under this Agreement, the Account Documents or any other
agreement executed and delivered to Penson in connection with Penson's
pe1formance of the Services and any act or failure to act by Penson Indemnified
Persons, except any act or failure to act which is the result of gross negligence or
willful misconduct on the pa1t of any such Penson Indemnified Person. Without
limiting the generality of lhe foregoing, such failure is explicitly intended by the
parties to include failure resulting from (i) suspension of trading or bankruptcy or
insolvency of any company, securities of which are held in the Account; (ii)
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failure by any Customer to maintain adequate margin; or (iii) violation by
Customer of any law, rule or regulation of the United States, a state or territory
thereof, the SEC, the Federal Reserve Board or other authority, applicable to any
transaction contemplated by this Agreement.
·
b.. Penson shall indemnify and hold harmless Customer, each person who controls
Customer within the meaning of the Act and any directors, officers, employees,
agents and attorneys of Customer ("Customer Indemnified Persons") against
any and all claims, demands, proceedings, suits and actions and all liabilities,
losses, expenses and costs (inchrdidg any reasonable legal and accou:nting fees
and expenses) to which Customer Indemnified Persons may become subject,
insofar as such losses, ~laims, damages, liabilities, suits, actions or expenses arise
out of, or are based upon the gross negligence or willful misconduct of Penson or
its employees in providing the services contemplated hereunder.
c. Upon receipt by any indemnified party under this Section 6 of notice of the
commencement of any action, and if a claim is to be made against the
indemnifying party under this Section 6, the indenmified party will promptly
notify the indemnifying party. The omission to notify the indemnifying party
will not relieve it from any liability that it may have to any indemnified party
except to the extent that the indemnifying party is actually prejudiced by such
failure to provide notice. In any such action brought against any indemnified
party, the indemnifying party will be entitled to participate in and, to the extent
that it may wish, to assume the defense thereof, subject to the provisions herein
stated, with counsel reasonably satisfactory to such indemnified party. After
notice from the indemnifying party to such indemnified party of its election to
assume the defense thereof, the indemnifying pmiy will not be liable to such
indemnified party under this Section 6 for any legal or other expense
subsequently incurred by such indemnified party in connection with the defense
thereof other than reasonable costs of investigation. The indemnified party shall
have the right to employ separate com1sel in any such action and to participate in
the defense thereof, but the fees and expenses of such counsel shall not be at the
expense of the indemnifying party if the indemnifying party has assumed the
defense of the action with counsel reasonably satisfactory to the indemnified
party,
7.

Restricted Transactions. Without Penson's prior written consent, under no
circumstances shall Customer undertake any merger; acquisition, consolidation or
change of control transaction, or sell a material amount of its assets in one or a series
of transactions, if and only if such transaction or series of transactions is reasonably
likely to (a) materially and adversely affect Customer's credit, (b) result in a breach
by Customer of another provision of this Agreement, .(c) adversely affect Penson's
prospects for future business by Penson to be obtained from Customer during the
remaining term of this Agreement, or (d) result in a termination of this Agreement
pm·suant to Section 4(c) of this Agreement. For purposes of the immediately
preceding sentence, a change in control shall be deemed to occur upon the acquisition
(by any means whatsoever) of ownership (whether in one transaction or a series of
transactions or events over time), directly or indirectly, beneficially or of record, after
the· date hereof, by any person or "group" (within the meaning of the Securities
Exchange Act of 1934 and the rules of the SEC thereunder) relative to the actual
ownership of Customer as of the date hereof of 50.1 o/o or more of the outstanding
voting equity interests/shares of Customer, expressly excluding any current holders
. of voting equity interests/shares and any member's ! stockholder's spouse and
4
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descendants and any trust solely for the benefit of such persons .(to the extent same
occurs as a result of ordinary course estate planning) and any affiliate of a member I·
stockholder (but only to the extent any affiliate is no less creditwmthy than the
transferor). Notwithstanding anything to the contrary contained in this Section 7,
Penson will not unreasonably withhold or delay its consent to a change of control
transaction.
8.

Subaccount Charges. Customer has provided to Penson its basic schedules of
subaccount charges and Penson will charge each subaccount the charges shown on
such schedules or which Customer may otherwise direct Penson to charge.
Customer's basic schedules qf charges may be amended from time to time by written
instructions to Penson from Customer. Penson shall be required to implement such
changes only to the extent that they are within the usual capabilities of Penson's data
processing and operations systems and only over such reasonable time as Penson
may deem necessmy or desirable to avoid disruption of Penson's normal operational
capabilities. Penson may charge Customer for implementing changes in the basic
schedules (a) to the extent, based on either the frequency or volume of content, such
changes are outside of the ordinary course of business and Penson incurs fees and
expenses mlated thereto either as a result of third party charges or of an unusual
burden on .its employees (in which case Penson may elect to allocate applicable costs
of such employees' work to Customer), or (b) such schedules are outside the format
of Penson's computer system and requires Penson to incur additional fees and
expenses (including, without limitation, as a result of a burden on its employees, in
which case Penson may elect to allocate applicable costs of such employees' work to
Customer). For the avoidance of confusion, the charges made to the subaccounts set
forth in this Section 8 shall be in addition to, and not in lieu of, any charges to be
made to the subaccounts as set forth in Schedule A.

9.

Confidential Nature of Documents. All agreements, documents, papers and data in
any fom1, supplied by either party to the other pursuant to this Agreement concerning
such partyls business, financial condition or Customers (11 Co1tjidential Informatiou'')
shall be treated by the receiving party as confidential. Each patty ·agrees to use a
reasonable degree of care in safeguarding any Confidential Information received, but
not less than the degree of care used in safeguarding its own proprietary information.
To the extent such documents or data are retained by the receiving party, they shall
be kept in a safe place and shall be made available to third parties only as authorized
by the disclosing party in writing or pursuant to any order or request of a court or
regulatory body having appropriate jurisdiction. Either party that receives such order
or subpoena shall provide the disclosing patty prompt notice of the receipt of any
such order or subpoena, unless prohibited from doing so by the issuing au_thority
prior to the receiving party's compliance herewith. Documents received from the
disclosing party and retained by the receiving party shall be made available by the
receiving party for inspection and examination by the disclosing party's auditors, by
properly authorized agents or employees of any regulatory bodies or commissions or
by such other persons as the disclosing party may authorize in W1iting.
Notwithstanding anything herein to the contrary, Customer expressly authorizes
Penson to supply any infornmtion requested relating to Customer, its business, or its
Customers to any regulatmy body having appropriate authority.

10.

Assignment. This Agreement shall be binding upon all successors, assigns or
transferees of both parties hereto, irrespective of any change with regard to the name
of or the personnel of the Customer or Penson. Any assignment of this Agreement
shall be subject to the requisite review and/or approval of any regulatory or self-
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regulatory agency or body whose review and/or approval must be obtained prior to
the effectiveness and validity of such assignment. No assignment of this Agreement
by the Customer or Penson shall be valid unless such assignment is made with the
prior written consent of the other party, such consent not to be umeasonably withheld
or delayed, or is made in connection with the sale of all or substantially all of the
assets of the Customer or Penson, as the case may be. For purposes of this
Agreement, a merger or consolidation where the Customer or Penson, as the case
may be, is not the surviving entity, shall be deemed an assignment. Neither this
Agreement nor any operation hereunder is intended to be, shall not be deemed to be,
and shall not be treated as a general or limited partnership, association or joint
venture or agency relationship between the Customer and Penson. For any proposed
assignment of this Agreement by the Customer, Penson shall have the right to
withhold its consent in its sole discretion if the credit 'of the Customer and/or the
Customer's successor is materially and adversely affected.
11.

12.

Entire Agreement. The parties expressly agree that this Agreement and the Account
Documents shall constitute the entire agreement between the parties concerning the
subject matter contained herein and therein. This Agreement shall govern and
control in the event of any conflicts or inconsistencies between the terms and
conditions contained in this Agreement and the terms and conditions contained in the
Account Documents. This Agreement supersedes that certain Fully Disclosed
Clearing Agreement between Penson and Customer dated November 20, 2006 (the
"Clearing Agreemeitt"), which shall be terminated effective as of the effective date
of this Agreement. In the event that the Customer elects to again register as a broker
dealer, then the parties will enter into a clearing agreement, in lieu of this Agreement,
containing substantially the terms and conditions contained in the Clearing
Agreement. The terms herein may be modified only by a writing signed by both
parties to this Agreement. This Agreement shall be binding upon all successors,
assigns or transferees of both parties hereto. This Agreement and its enforcement
· shall be subject to the laws of the state of New York.
Miscellane()us.
a.

Severability. If any provision or condition of this Agreement shall be held to be
· invalid or unenforceable by any court, or regulatory or self-regulatory agency or
body, such invalidity or unenforceability shall attach only to such provision or
condition. The validity of the remaining provisions and conditions shall not be
affected thereby and this Agreement shall be can·ied out as if any such invalid or
unenforceable provision or condition were not contained herein.
·

b.

Force Majeure. In addition to any excuse provided by applicable law, all parties
hereto shall be excused from liability for non-perfom1ance of this Agreement
arising from any event beyond any party's control, whether or not foreseeable by
either party, including but not limited to, labor disturbance, war, fire, accident,
adverse weather, inability to secure transportation, govemmental act or
regulation, inability to obtain raw materials or .other causes or events beyond
either party's control, whether or not similar to those enumerated above.

c.

Notice. For the purposes of any and all notices, consents, directions, approvals,
restrictions, requests or other communications required or permitted to be
delivered hereUlider, Penson's address shall be:
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Bill Yancey
President

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400
Dallas, Texas 75201

and Customer's address shall be:
Opus Trading Fund, LLC
One Jericho Plaza
Jericho, NY 11753
Attn: Robert Winn
with a copy, that shall not constitute notice, to:
Opus Trading Fund, LLC
One Jericho Plaza

Jericho,NY 11753
Attn: MarkH. Peckman
Either party may provide such notice or change its address for notice pirrposes by
giving written notice pursuant to registered or cettified mail, return receipt
requested, of the new address to the other party.
d.

Counterparts. This Agreement may be executed in one or more counterpa1ts,
all of which taken together shall constitute a single agreement.
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Please acknowledge the Customer's agreement with the terms herein in the space provided below.
Sincerely,
PENSO~

FINANCIAL SERVICES, INC.

B;>~()
Q..\
PllilP{;

dergr~

Executive Vice President

Hereby Acknowledged:
OPUS TRADING FUND LLC
By:

Amity Advisers LLC
Manager

8
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SCHEDULE A

The parties hereto agree that Penson's charges for services to Customer shall be as follows:
i

Equities_

Price per 1,000 shares

Options

Price per contnct
(OCC fees extra)

0.35*

0.25
0.25 (capped at $5.00)

CMTA

Price per contract
(Exchange fees extra)

Futures

TBD by the f!arties

*Plus $0.30 premium per ~,000 shares for the first 8.75 billion shares per year during
four years from the commencement of the first "Measurement Period" (as defined in
Asset Purchase Agreement between SAl Holdings, Inc. and Schonfeld Securities
November 20, 2006
From and after the fourth year anniversary from the commencement of the ftrst lVlC:aslzcmcnt
Period, the following discounts will apply:
.\Yfonthlyj?hare Volume (In Millions)

Discount per 1,000 Shares

< 600
> 600-900
>900

$0.00
$0.10
$0.15

All discounts are progressive, not retroactive.
The foregoing rates include NSCC fees but do not include regulatory fees (i.e., SEC fees and
TAl" fees). Penson will pass through any NSCC and DTC charges atlTibutable to DVP trades.
All floor brokerage, all execution fees and rebates and aU regulatory and exchange fees will be
passed through at cost.
For Pink Sheet and Bulletin Board stocks, a maximum $5.00 per execution exclusive of pass
through fees will apply.
Mutual Funds

$5.00 per ticket

Municipal Bonds

$5.00 per ticket

OTC Corporate Bonds

$5.00 per ticket

U.S. Treasuries & Agencies

$5.00 per ticket

All Other Securities

$5.00 per ticket
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Other Customer Charges
ADR Conversion

$25.00 plus third party fees

Blue Sheet Charge

$25.00 per request

Cancels & Corrections:

$10.00 per item caused by Customer or
Customer error processed manually by Penson

New Account Verification

$1.00 per account only for retail accounts that
require verification

Paper Confirms

. $1.00 per day per account which requires paper
confirms to be mailed.

Paper St<.:ttements

$1.00 per month per account which requires
paper statements to be mailed.

Research & Statement Cop1es:

$50.00 per hom· with a minimum of one hour

Taxpayer ID Penalties

At cost

Other Customer Charges

144 Sales:

$50.00 surcharge

Accommodation Transfers:

$25.00 plus certificate fees. This includes
transfer and ship of a certificate, a free D'l'C
delivery of a security and transfer of a security
using the DWAC and DRS system.

Automated Customer Account Transfer
(ACAT):

$50.00 per account transferred from Penson

Certificate Deposits

$50 per physical certificate deposit, assessed per
cusrr> per day per account.

Custody Charge:

Customer accounts with physical certificates in
the Penson vault will be subject to a $60 charge
per year. This fee will be charged quarterly.

Employee Stock Option Plan (ESOP)

$50.00 per ESOP transaction

Inactivity Fee:

Customer accounts with securities in the
account, and with less than two trades during a
calendar year, will be subject to a $25.00 charge.
Does not include any employee related accounts
of Customer.

Legal Deposits:

$25.00 per item

Prepays on Customer Trades:

$10.00 plus interest to settlement date.
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Reg, uT" Extension:

$10.00 per request plus interest fi:om settlement
date until paid

Reorg Items and Tenders:

$15.00 per item per account

ReLun1ed Checks:

$20.00 plus interest from the earlier of the
' '
settlement date or date of deposit.

Securities Purchase against NonCleared Funds:

Interest on balance

Transfer Fees

At cost

Wire Funds

Domestic

Wire Funds •·· Intertlational

$20.00
$50.00

Interest on Account:*
[To be determined]
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SCHEDULEB

Goldman Sachs- equities, options, futures, internationals, DVP

ABN Amro Incorporated and lTBS Securities- futures
Including successors and assigns to each of the entities listed above.

12

CONFIDENTIAL

Penson_~4Jsbo006544

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 168 of 301

Exhibit D

A414

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 169 of 301

UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES ACT OF 1933
Release No. 9914/ September 17, 2015
SECURITIES EXCHANGE ACT OF 1934
Release No. 75941/ September 17, 2015
INVESTMENT COMPANY ACT OF 1940
Release No. 31829/ September 17, 2015
ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 3697 I September 17, 2015
ADMINISTRATIVE PROCEEDING
File No. 3-16819

ORDER INSTITUTING
ADMINISTRATIVE AND CEASE-ANDDESIST PROCEEDINGS PURSUANT
TO SECTION 8A OF THE SECURITIES
ACT OF 1933, SECTIONS 4C, 15(b),
AND 21C OF THE SECURITIES
EXCHANGE ACT OF 1934, SECTION
9(b) OF THE INVESTMENT COMPANY
ACT OF 1940, AND RULE 102(e) OF
THE COMMISSION'S RULES OF
PRACTICE, MAKING FINDINGS, AND
IMPOSING REMEDIAL SANCTIONS
AND A CEASE-AND-DESIST ORDER

In the Matter of
PHILIP A. PENDERGRAFT,
KEVIN W. MCALEER, CPA,
THOMAS R. JOHNSON,
and CHARLES W. YANCEY,
Respondents.

I.
The Securities and Exchange Commission ("Commission") deems it appropriate and in the
public interest that public administrative and cease-and-desist proceedings be, and hereby are,
instituted pursuant to Section 8A of the Securities Act of 1933 ("Securities Act"), Sections 15(b)
and 21C of the Securities Exchange Act of 1934 ("Exchange Act"), and Section 9(b) of the
Investment Company Act of 1940 ("Investment Company Act"), against Philip A. Pendergraft,
Exchange Act Sections 4C and 21C, and Rule 102(e)(l)(iii) ofthe Commission's Rules of Practice
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against Kevin W. McAleer, CPA, Exchange Act Section 21 C against Thomas R. Johnson, and
Exchange Act Section 15(b) against Charles W. Yancey.

II.
In anticipation of the institution of these proceedings, Respondents have submitted Offers
of Settlement ("Oifers") which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission is a party, and without admitting or denying the findings herein, except as
to the Commission's jurisdiction over them and the su~ject matter of these proceedings, which are
admitted, and except as provided herein in Section V, Respondents consent to the entry of this
Order Instituting Public Administrative a11d Cease-and-Desist Proceedings Pursuant to Section 8A
ofthe Securities Act of 1933, Sections 4C, 15(b), and 21C ofthe Securities Exchange Act of 1934,
Section 9(b) of the Investment Company Act of 1940, and Rule 102(e) of the Commission's Rules
of Practice, Making Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order
("Order"), as set forth below.

Ill.
On the basis of this Order and Respondents' Offers, the Commission finds 1 that

A.

Summary

1.
These proceedings relate to approximately $100 million in failed margin loans made
by now-defunct Penson Financial Services, Inc. ("PFSI")-which was once the second largest
clearing broker-dealer in the U.S.-to certain of its customers. PFSI made the bulk ofthese margin
loans between 1999 and 2008 to Christopher J. Hall and his affiliates, including a company named
Call Now, Inc. ("Call Now"), who invested in risky, unrated municipal bonds. Hall was the
Chairman of Call Now's board of directors, and in 2006 Call Now became a large shareholder of
PFSI's publicly traded parent company, Penson Worldwide, Inc. ("PWI").
2.
In the wake of the financial crisis of2008, PFSJ incurred significant losses on these
margin loans to Hall and Call Now because their margin collateral had plummeted in value. A
substantial portion of Hall and Call Now's margin collateral consisted of distressed municipal bonds
related to a financially struggling horse racetrack in Texas operated by Call Now. Hall and Call
Now failed to satisfy margin calls issued by PFSI because they did not have sufficient assets. Hall
and Call Now's primary hope of satisfYing PFSI's margin calls rested on speculation that a futme
change in Texas gambling laws would allow slot machines at Texas horse racetracks. Nevertheless,
PFSI failed to liquidate these customers' collateral to satisfy their margin calls because doing so

The findings herein are made pursuant to Respondents' Offers of Settlement and are not
binding on any other person or entity in this or any other proceeding.
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would lock in large losses for PFSI and PWT (collectively "Penson"). Instead, in 2009 and 2010
Penson extended additional loans to these customers, hoping that they would survive financially and
their collateral value would improve in the future so that Penson could reverse the losses on the
margin loans. But these additional loans improperly increased Hall and Call Now's indebtedness to
PFSI in violation of federal margin regulations, which are designed to prevent the excessive use of
credit by broker-dealers.
3.
Under the accounting standards governing public companies and broker-dealers,
Penson should have recognized losses on the loans as early as 2009, but did not do so until nearly
two years later. As a result, Penson failed to present its financial statements in SEC filings in
conformity with accounting principles generally accepted in the U.S. ("GAAP"), for the annual
periods ended December 31, 2009 and December 31, 2010, and with respect to PWI, the quarterly
periods ended March 31, 2010 through June 30,2011. In addition, Penson failed to adequately
disclose the nature of the loans in SEC filings for the 2009 and 20 l 0 annual periods in violation of
applicable disclosure requirements.
4.
PWI ultimately recorded more than $60 million in losses for these loans in 2011 and
2012. These losses and other disclosures about the loans beginning in 2011 contributed to a series
of events resulting in PWI and PFSI's bankruptcies in 2013.
5.
Respondent Philip A. Pendergraft, Penson's co-founder, Director and CEO ofPWI,
and an Executive Vice President ("EVP") of PFSI, managed Penson's loans to Hall, Call Now, and
their related entities and exercised substantial control over certain key operations of
PFSI. Pendergraft, along with Respondent Kevin W. McAleer (PWI' s CFO), was responsible for
the improper accounting treatment and disclosure of these loans in PWI and PFSI' s filings with the
Commission. Respondent Thomas R. Johnson, who was a Director of PWI, and a Director and the
President/CEO of Call Now, was a cause of PWI' s improper disclosures as he knew or should have
known that these disclosures were materially misleading when he signed PWI's filings with the
Commission. Finally, Respondent Charles W. Yancey, PFSI's President/CEO, failed reasonably to
supervise Pendergraft, an EVP and associated person ofPFSI, who managed PFSI's margin loans to
Hall, Call Now, and their related entities, and directed PFSI's recordkeeping and financial reporting
with respect to those loans for the relevant periods.

B.

Respondents

6.
Philip A. Pendergraft, age 56, is a resident of Arlington, Texas. Pendergraft was a
co-founder, a Director, and the Chief Executive Officer ofPWI, and an Executive Vice President
and associated person ofPFSI fi·om May 1995 to July 2012. He held Series 3, 4, 7, 15, 24, 27, 53,
and 63 licenses.
7.
Kevin W. McAleer, CPA, age 64, is a resident of Frisco, Texas. McAleer was
PWI' s Chief Financial Officer from February 2006 to March 2012. McAleer has been a CPA since
1976 and CUlTently is licensed as a CPA by the Texas Board of Accountancy.
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8.
Thomas R. .Johnson, age 48, is a resident of Orleans, Massachusetts. Johnson was
a Director ofPWI from August 2003 to May 2011. Johnson also was a Director and the
President/CEO of Call Now, Inc. from November 2001 to approximately November 2011. He held
Series 7, 24, 52, and 63 licenses.
9.
Charles W. Yancey, age 59, is a resident of Colleyville, Texas. He was PFSI's
President and CEO from August 2005 to Februaty 2012. Yancey currently is associated with a
registered broker-dealer and holds Series 7, 24, 55, and 63 licenses.
C.

Other Relevant Entities

10.
Penson Worldwide, Inc. was a Delaware corporation witl1 its principal place of
business in Dallas, Texas, that provided clearing, execution, and other services to the securities
brokerage industry through its subsidiaries. In October 2012, PWI filed Forms 25 and 15
voluntarily withdrawing its common stock from listing on the Nasdaq Global Market and
te1minating its registration under Exchange Act Sections 12(b) and 12(g). On January 11, 2013,
PWI and its subsidiaries filed for Chapter 11 bankmptcy in the U.S. Bankmptcy Court for the
District of Delaware.
11.
Penson Financial Services, Inc. was a North Carolina corporation with its principal
place of business in Dallas, Texas. PFSI was a wholly owned subsidiary of SAl Holdings, Inc.
("SAl"), which was a wholly owned subsidiary of PWI. From 2009 to 2011, PFSI was the second
largest clearing broker-dealer in the U.S. based on the number of correspondents. PFSI was
registered as a broker-dealer with the Conunission from February 1990 to October 2012, when its
filed Fom1 BDW became effective. On January 11,2013, PFSI filed for bankruptcy along with
PWL
12.
Christopher J. Hall, age 56, was the Chairman and controlling shareholder of Call
Now, Inc. for all relevant periods. Hall was a former CFO and fmancial operations principal of
Howe, Solomon & Hall, Inc., which was registered as a broker-dealer with the Commission from
June 1983 to February 2000.
Call Now, Inc. was a Nevada corporation with its principal place of business in the
13.
City of Selma, Texas. Call Now's primary business was the operation and management of the
Retama Park horse racetrack owned by the Retama Development Corporation, a municipal
corporation of Selma. Call Now's conunon stock was registered under Exchange Act Section 12(g)
until August 1, 2014, when its registration was revoked by the Commission for failure to f1le
periodic repmts since the period ended June 30, 2011.
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Facts
Background

14.
PFSI was P\VI's U.S.-based and largest clearing broker-dealer subsidiary. PFSI
generated substantial interest income from its margin lending business-extending credit to
correspondent broker-dealers and customers to purchase securities on margin collateralized by
existing cash or securities in their margin accounts. PFSI's margin lending business was suQject
to, among other things, the margin regulations of the Board ofGovemors of the Federal Reserve
System ("Federal Reserve Board") and the Financial Industry Regulatory Authority ("FINRA"). 2
These margin regulations generally require a margin account to maintain minimum equity
(maintenance margin) of at least 25% of the current market value of the marginable securities in
the account. PFSI's intemal margin policies also required a margin account to maintain a 25%
minimum maintenance margin rate.
15.
When the margin equity of a PFSI customer's margin account fell below the 25%
minimum maintenance margin rate, PFSI' s systems generated a maintenance margin call. PFSI' s
policies required its operations personnel to demand the customer to deposit the required cash or
marginable securities into the account within three days to cure the margin deficiency. PFSI's
customer margin account agreement required the customer promptly to pay, upon demand, any
margin indebtedness or deficiency. If the customer failed to do so, PFSI typically liquidated
securities or other assets from the customer's account to redress the margin deficiency. In some
instances PFSI also obtained guarantees or other pledges of collateral from margin customers to
address margin deficiencies. PFSI generally established an allowance for doubtful accounts and
recognized a bad debt expense when the collateral, guarantees, or other rights were insufficient to
cover potential losses on margin loans.
Penson's Relationship With Christopher J. Hall and Call Now, Inc.
16.
From 1999 to 2008, PFSI extended substantial margin loans to Christopher J. Hall
and his affiliates, who primarily invested in risky, unrated municipal bonds. By 2008, these
margin loans were maintained in four accounts-Hall's personal account, l11e Hemisphere Trust
("Hemisphere," a Belize-based trust controlled by Hall), The Global Trust ("Global," another
Belize-based trust purportedly cross-guaranteed by Hemisphere), and Call Now's account
(controlled by Johnson) (collectively "Hall/Call Now" or the "Hall/Call Now accounts"). During
this period, Pendergraft was PFSI's primary relationship manager for Hall/Call Now based on his
prior business relationship with Hall.

Exchange Act Section 7(c); Regulation T, 12 C.F.R. §§ 220.1 220.12; NASD Conduct
Rule 2520 ("NASD Rule 2520"). NASD Rule 2520 was amended and superseded by FINRA
Rule 4210 effective December 2, 2010.
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17.
One of the key investments in the Hall/Call Now accounts was in unrated municipal
bonds issued by the Retama Development Corporation ("RDC"), which owned the Retama Park
horse racetrack. The RDC had issued $93.9 million in two series of bonds since 1993 to build and
fund Retama Park-$7 million of Series A bonds, secured by Retama Park's facilities, and $86.9
million in Series B revenue bonds ("Retama B Bonds") that paid interest only ifRetama Park
generated sufficient revenue. But Retama Park had struggled financially since it opened in 1995
and the RDC never paid interest on the Retama B Bonds. Retama Park's primary hope of making
a profit was legislation in Texas that would allow expanded gambling, including slot machines, at
Texas horse racetracks. Since Retama Park opened, however, every bill proposing such legislation
had failed in the Texas Legislature.
18.
Hall and his affiliates, including Call Now, owned the vast majority ofthe Retama
B Bonds, held in their PFSI accounts, and other Retama Park related assets. Hall and Call Now's
goal with these investments was to operate Retama Park and lobby the Texas Legislature to pass
enhanced gambling legislation, which purportedly would cause the value oftheir Retama Park
related assets to appreciate and be sold at a premium to a casino or other gaming company. To
finance portions of this plan, Hall and Call Now withdrew cash from their PFSI margin accounts to
make loans to the RDC, which repeatedly needed money to avoid defaulting on its debts and to pay
its and Retama Park's operating expenses. Hall and Call Now also obtained substantial additional
margin loans from PFSI for purchasing or carrying hundreds of unrated municipal bonds and other
securities, and Call Now also withdrew ca-;h from its margin account partially to fund its own
operating expenses.
19.
Also, at Penson's request in 2003, Hall and Johnson (on behalf of Call Now) agreed
to have Call Now purchase $6.6 million ofPWI's convertible notes by borrowing from CaJl Now's
PFSl margin account to fund the purchase. At the time, PWl needed capital to grow its business,
and Penson detennined that a quick way to raise that capital was to have Call Now buy PWI's
notes with a margin loan from PFSI. In exchange, PWl agreed to use its best efforts to appoint a
nominee of Call Now to its Board of Directors, and Johnson thereafter was elected to PWI' s Board
in August 2003. In May 2006, PWI completed an initial public oflering of its common stock, and
Call Now converted its PWI notes to common stock to become PWI's t1fth largest common
stockholder. Call Now also became a related party ofPWI due to Johnson's dual role as a PWI
director and a Call Now director and officer.
20.
The Hall/Call Now accounts were unusual at PFSI for at least the following
reasons. First, they were direct customer accounts not a-;sociated with a con-espondent broker,
which was not common at PFSL Second, the accounts obtained substantial margin loans to
purchase or carry umated municipal bonds, whereas PFSI generally made margin loans to
customers to purchase equity securities. Finally, Pendergraft was the primary relationship manager
for the Hall/Call Now accounts instead of PFSI' s operations department, which was otherwise
responsible for monitoring margin lending risk and enforcing margin requirements.
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PFST's Margin Loans to Hall/Call Now Were Troubled by 2009
21.
By early 2008, the margin equity for Hall and Hemisphere's accounts had fallen
below FINRA's and PFSI's 25% minimum maintenance margin rate for all customer margin
accounts. Instead of issuing margin calls to Hall and Hemisphere per PFSI's policies, however,
PFSllowered the minimum maintenance margin rate for the unrated municipal bonds in Hall and
Hemisphere's accounts from 25% to 7% (which corresponds to FINRA's minimum maintenance
margin rate for municipal bonds) so that, in effect, no margin call would be issued to the
customers. 3
22.
But during 2008, Hall and Hemisphere's unrated municipal bonds had further
declined in value, causing their margin equity to fall below the 7% minimum maintenance margin
rate. Pendergraft, throughout 2008, had demanded that Hall deposit additional collateral into Hall
and Hemisphere's accounts, but Hall failed to deposit sufticient collateral to satisfy the accounts'
margin deficiency. Although FINRA' s margin rules and PFSI' s policies required PFSI to obtain
the required margin from Hall and Hemisphere within fifteen business days of the date the margin
deficiency occurred, PFSI could not do so because Hall did not have sufficient assets. 4 PFSI also
did not request FINRA to grant it additional time to obtain the required margin. PFSI decided not
to liquidate the mostly unrated municipal bonds in Hall and Hemisphere's accounts because they
could not be sold without locking in substantial losses for PFSI. Because the accounts' margin
equity was below the minimum maintenance margin rate, PFSI was required to deduct Hall and
Hemisphere's margin deficiency from its net capital in accordance with the Commission's net
capital rule. 5 By December 31,2008, PFSI had deducted $14.2 million, as "other deductions
and/or charges" from its net capital for Hall and Hemisphere's margin deficiency.

NASD Rule 2520(e)(2)(B) required a minimum maintenance margin rate of7% of the
current market value of any positions in exempted securities, including municipal bonds. NASD
Rule 2520(f)(l) also required that "[s]ubstantial additional margin must be required in all cases
where the securities canied in 'long' or 'shmi' positions are subject to unusually rapid or violent
changes in value, or do not have an active market on a national securities exchange, or where the
amount carried is such that the position(s) cannot be liquidated promptly." PFSI's own policies
required a minimum maintenance margin rate of the greater of 15% of the current market value,
or 7% of face value, for investment grade municipal bonds.
NASD Rule 2520(f)(6) required that "[t]he amount of margin or 'mark to market'
required by any provision of this Rule shall be obtained as promptly as possible and in any event
within fifteen days from the date such deficiency occuned, unless [the NASD or FINRA] has
specifically granted the member additional time." PFSI's policies also stated that if a margin
account's equity fell below the 25% maintenance rate, PFSI would "liquidate enough securities
to bring the account back to a 25% maintenance rate."
See Exchange Act Rule 15c3-l(c)(2).
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23.
By early 2009, PFST's senior executives, including Yancey, became aware of
irregularities with PFSI's margin loans to the Hall/Call Now accounts. Hall and Hemisphere's
accounts repeatedly appeared on PFSI's exception and risk management reports that tracked large
margin debts, outstanding margin calls, or negative equity (unsecured loan balances). Many PFSI
senior executives were aware that the Hall/Call Now accounts held mostly unrated municipal
bonds, which were distressed or in default, and PFSI generally did not extend margin loans on such
collateral. The executives also knew that PFSI had taken net capital charges for Hall and
Hemisphere's margin deficiency. But all ofPFSI's executives, including Yancey, defeiTed to
Pendergraft on the issues raised by these accounts. Pendergraft instructed PFSI executives,
including Yancey, not to get involved with the Hall/Call Now accounts because he was managing
them personally in consultation with certain members ofPWI's Board. Pendergraft, as PFSI's cofounder and EVP, exercised substantial control over ce1tain key PFSI operations, including
computations ofPFSI's net capital and management of the Hall/Call Now accounts. PFSI's senior
executives generally did not challenge Pendergraft's authority or actions over those matters.
Of all the PFSI executives, only Yancey attempted to address the risks posed by
24.
PFSI's margin loans to Hall and Hemisphere. Other PFSI executives looked to Yancey to address
those risks. Although Yancey reported to Pendergraft in Pendergraft's capacity as CEO ofPWI,
Yancey supervised Pendergraft in Pendergraft's capacity as an EVP and associated person of PFSI.
By early 2009, Yancey became more aware of the Hall/Call Now accounts as Hall and
Hemisphere's accounL<> becan1e more distressed. Yancey was aware that the Hall/Call Now loan
balances continued to increase, Hall and Hemisphere's accounts continued to appear on PFSI's
negative equity reports, and PFSI deducted from its net capital increasing amounts of those
accounts' margin deflciencies. Yancey told Pendergraft that PFSI should stop extending loans to
the Hall/Call Now accounts and should liquidate their collateral. Yancey also denied requests for
additional loans to those accounts. But Pendergraft rebuffed Yancey's efforts. Yancey routinely
sought assurances from Pendergraft that the accounts were being properly managed. Pendergraft
assured Yancey on numerous occasions that the accounts' collateral had substantial value and
would recover in the future, and that Yancey should not worry about the accounts and instead
focus on grmving PFSI's business. Though Yancey repeatedly voiced his concerns about the loans
to Pendergraft thereafter, Yancey did not take additional measures that reasonably would be
expected to address Pendergraft's management of the Hall/Call Now accounts.
25.
By early 2009, PFST's operations personnel effectively ceased monitoring the
Hall/Call Now accounts because of Pendergraft's control over them. Pendergraft also instructed
PFSI's margins department to "abate" or close without any action any margin calls generated by
PFSI's systems for the Hall/Call Now accounts as he would handle margin issues personally with
Hall and Call Now.
Penson Makes Another Loan to Hall in 2009 to Support His Account
26.
By March 2009, Hall's personal account had a negative equity balance of$9
million. Hall also had unmet margin calls in the amount of$15.8 million. At Pendergraft's
demand, Hall agreed to pledge to Penson his controlling interest of 1.5 million restricted shares of
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Call Now as additional collateral, but told Pendergraft that he needed to borrow $3.7 million to pay
off purportedly existing liens on the shares. Pendergraft agreed to have Penson lend Hall the
money to do so.
27.
In exchange for Hall's pledge of 1.5 million Call Now shares to Penson,
Pendergraft, after discussions with certain PWI directors and officers, arranged for a loan to Hall
from SAl (PWI's subsidiary that owned PFSI) via promissory notes and stock pledge agreements
effective June 2009 ("SAI loan"). The SAI loan to Hall was payable on demand, like a margin
loan, and charged an interest rate of 7 .45%, which PFSI had charged on margin loans. Pendergraft
directed PFSI to wire the loan proceeds fi·om PFSI's bank accounts to a trust account of Hall's
lawyer in Florida, per Hall's wiring instructions. After the PFSI wires were received by the trust
account, Hall delivered the Call Now stock certificates to PFSI. PFSI then deposited the shares
into Hall's margin account, thereby reversing the account's negative balance of$9 million to a
positive balance by July 2009.
28.
This SAI loan to Hall was made in contravention of Regulation T, which prohibits
the withdrawal of cash from any margin account that creates or increases a margin deficiency, and
PFSI' s own policies, which prohibited the withdrawal of any cash from a margin account that was
subject to a maintenance margin call. 6 The SA! loan was effectively a margin loan as it was a
demand loan that charged PFSI's margin loan interest rate, funded by PFSI, and collateralized by
Hall's Call Now shares. Although the value of Hall's Call Now shares deposited into his PFSI
margin account supposedly restored the account to a positive balance, the shares were nonmarginable, and had no effect on his account's existing margin deficiency. Because the SAl loan
was effectively a margin loan, however, the loan actually had the effect of increasing Hall's
account's margin deficiency by $3.7 million. Most PFSI executives, including Yancey, were not
aware of the SAl loan when it was made.
29.
By June 2009, Penson's loans to Hall/Call Now reached $89 million as unpaid loan
interest continued to accrue and Call Now withdrew cash from its margin account to ftmd Retama
Park and its own operating expenses, including portions of Hall and Johnson's Call Now salaries.
Hall and Hemisphere's margin accounts continued to be subject to daily margin calls that Hall had
failed to meet since 2008. ·rhough Penson and Hall had hoped that the 2009 session of the Texas
Legislature (which meets every odd-numbered year) would result in enhanced gambling
legislation, bills proposing such legislation failed to reach a floor vote before the session adjourned
in June 2009.

6

Regulation T, 12 C.F.R. § 220.4(e )(l )(ii), permits the withdrawal of cash or securities
from an account except if "[t]he withdrawal, together with other transactions, deposits, and
withdrawals on the same day, would create or increase a margin deficiency."

9

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 178 of 301

FINRA Instructs PFSI to Take a 100% Haircut to Net Capital for the Retama B Bonds
30.
During the summer of2009, FINRA's exam staff conducted a cycle examination of
PFSI, and found that PFSI failed to comply with FINRA's margin rules because the Retama B
Bonds owned by Hall/Call Now were not marginable securities. The FINRA exam staff reached
this conclusion because the Retama B Bonds were unrated, did not have an active market, and had
deferred on interest payments. After discussions with PFSI's executives and outside counsel, the
FINRA exam staff instructed PFSI to apply a I 00% margin maintenance rate or "haircut" to its net
capital for the value of the bonds, issue margin calls to the account holders, and submit a plan of
liquidation of the collateral. The FINRA exam staff reviewed these conclusions in an exit meeting
with all senior PFSI executives in October 2009.
31.
PFSI eventually agreed to treat the bonds as non-marginable, and applied a 100%
haircut for their value, resulting in an additional $20 million deduction to PFSI's net capital. This
was on top of the nearly $20 million in net capital charges PFSI was already taking for Hall and
Hemisphere's margin deficiency. By September 30, 2009, PFSI had deducted approximately $40
million from its net capital for the Hall/Call Now accounts' margin deficiency, and reported net
capital of $92 million. Though PFSI did not violate minimum net capital requirements, its margin
loans to the Hall/Call Now accounts had substantially reduced its net capital.
32.
On September 24, 2009, pursuant to FINRA's instructions, PFSI also sent
maintenance margin call letters to Hemisphere, Global, and Call Now. The letters stated that,
based on FINRA's determination that the Retama B Bonds in their accounts were not marginable,
Hemisphere, Global, and Call Now needed to deposit in their accounts additional margin in the
amounts of$8.25 million, $2.7 million, and $5.3 million, respectively, by September 30,2009.
Hemisphere, Global, and Call Now failed to deposit any margin in response to these margin calls.
Penson "Restructures" Hall and Call Now's Debts to Support Their Accounts
33.
By yearend 2009, Penson's loans to the Hall/Call Now accounts totaled $91 million
and became severely distressed due to further declines in collateral value and unpaid interest. Hall
and Hemisphere's accounts had become unsecured by more than $26 million. Margin calls on all
four of the Hall/Call Now accounts remained unpaid for months as the customers lacked "the
wherewithal" to pay. PFSI's net capital charges for those unpaid margin calls had soared to $56
million, compared with PFST's reported net capital of $95 million at yearend 2009. Penson did not
liquidate or foreclose on the accounts' illiquid collateral because liquidation would result in
significant losses to Penson, and foreclosure would result in the impractical outcome of Penson
controlling Call Now and Retama Park's operations. Penson concluded that the only viable option
was to restructure Hall/Call Now's debts to obtain as much collateral as possible.
34.
In February 2010, Pendergraft, after months of negotiations with Hall and Johnson
(on behalf of Call Now), devised a complex transaction ("restructuring transaction") involving
Penson, Hall, and Call Now. The purpose of the transaction was to obtain as much collateral as
possible to reduce the unsecured portion of Hall's margin loan, which was $15.7 million at yearend
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2009. Because Call Now's collateral (which included PWT stock) was relatively more liquid than
Hall's, Penson demanded that Call Now transfer approximately $10 million in additional equity in
cash and other assets to Hall by buying Hall's illiquid collateral, including certain unrated
municipal bonds and an additional 721,463 Call Now shares.
35.
Because Call Now did not have enough cash or liquid assets to finance this
transaction, Penson again authorized the use ofPFSI's capital, like the SAl loan, to make an
improper loan to Call Now. PWI "conve1ted" Call Now's $13.9 million outstanding margin loan
at PFSI into a two-year promissory note in favor of PWI, effectively transferring the debt from Call
Now's margin account and PFSI's books to PWI. This promissory note, which was collateralized
in pat1 by all of the securities in Call Now's margin account, ostensibly reset Call Now's margin
debt to zero and allowed it to borrow on margin again from its PFSI margin account. Then, against
part of the same collateral securing Call Now's promissory note, Pendergraft directed PFSI to
extend another $5.5 million in margin loans to Call Now so that it could use those proceeds to buy
Hall's illiquid collateral. While this transaction increased the equity in Hall's account by
approximately $10 million, Call Now's overall indebtedness to Penson also increased from $13.9
million to $19.4 million as a result of this transaction.
36.
Indirectly related to this transaction, Pendergraft directed PFSI to extend another
$500,000 margin loan to Call Now and another $1 million margin loan to Hall in February and
April2010, respectively, when Call Now and Hall's accounts were subject to unmet margin calls.
Call Now used the $500,000 to fund its investment and operating expenses for 2010, including
portions of Hall's and Johnson's $200,000 annual Call Now salaries. Hall loaned the $1 million to
the RDC for its and Retama Park's operating expenses.
These extensions of credit, like the SAl loan, were in contravention of Regulation T
3 7.
and PFSI' s policies.
FINRA Finds That PFSI Lacked Sufficient Internal Controls on the Hall/Call Now Loans
3 8.
In the summer of 2010, the FINRA exam staff conducted a cycle examination of
PFSI. The FTNRA exam staff concluded that PFSI did not have sufficient controls over its
extension of credit to the Hall/Call Now accounts because the loans continued to be collateralized
by unrated municipal bonds lacking an active market. The FINRA exam staff instructed PFST to
take a fmther $15.4 million deduction to its net capital for additional concentrated positions of
unrated municipal bonds collateralizing the loans. The FINRA exam staff also concluded that
Pendergraft's control over the Hall/Call Now accounts resulted in PFSI's failure to consider or
identifY risk factors such as the marketability and concentration of the collateral, liquidity risk, and
the customers' creditworthiness. By not adequately considering these risk factors, the FINRA
exam staff concluded, PFSI failed to supervise these credit extensions and materially impaired its
net capital. The FINRA exam staff reviewed these conclusions at an exit meeting with all senior
PFSI executives in October 2010.
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3 9.
By yearend 201 0, Yancey knew or had reason to know that Pendergraft approved
loans to Hall/Call Now in 2009 and 2010 that contravened Regulation T and PFSI's own policies
and internal controls. Yancey knew that Pendergraft directed PFSI's associated persons not to
record losses on the Hall/Call Now loans in PFSI's books and records and financial statements
because Pendergraft had assured Yancey that he and other PWI executives had detennined that the
loans were collectable, following discussions with PWI's Board and auditor. But Yancey told
Pendergraft that he doubted whether the Hall/Call Now loans were fully collectable because the
loan balances continued to grow from 2009 to 2010, and because PFSI continued to take large
deductions to its net capital for the Hall/Call Now loans since September 2009. Although Yancey
continued to voice concerns to Pendergraft about extending additional credit to Hall/Call Now and
advocated to liquidate their collateral to minimize losses for PFSI, Yancey failed to take additional
measures that reasonably would be expected to prevent and detect Pendergraft's actions resulting
in PFSI extending credit in contravention of Regulation T, and resulting in PFSI's failure to
accurately record losses in its ledgers and to file its financial statements in conformity with GAAP.
Penson's Improper Accounting of the Hall/Call Now Loans in its 2009 Yearend Filings
40.
PWI and PFSI were required under GAAP to evaluate whether the Hall/Call Now
loans were impaired. Impairment is required to be recognized when information available before
the financial statements are issued indicate that it is "probable" that the creditor will be unable to
collect all amounts due, including principal and interest, in accordance with the loan's contractual
terms. 7 PWI and PFSl were also required, under GAAP, to measure and recognize in their
financial statements the amount of impairment losses associated with such loans, and to disclose
the amount of the impaired loans and loans that were more than ninety days past due and still
accruing. 8 These financial statements were included in PWI's Forms 10-K and 10-Q, and PFSI's
annual audited reports filed with the Commission.
41.
PWI and PFSI's accounting policies claimed that they "did not lend money to
customers or correspondents except on a fully collateralized basis." Those policies also required
PWI and PFSI to record a bad debt expense and an allowance for doubtful accounts if a margin
customer's collateral value, guarantees, or other rights granted were insufficient to cover any
potential losses.
42.
At yearend 2009, Hall/Call Now co1lectively owed Penson $91 million, and were
subject to margin calls for $56 million. Hall, Hemisphere, Global, and Call Now were required
under their PFSI customer margin account agreements promptly to pay any indebtedness or
deficiency upon demand from PFSL Each of these four customers failed to meet PFSI's demands
for payment by September 30, 2009.

Financial Accounting Standards Board Accounting Standards Codification ("ASC")
Topic 310-10-35-16.
8

ASC 310-10-35-22 & 310-10-50-7.
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43.
Nonetheless, PWI and PFSI, at Pendergraft and McAleer's direction, concluded
that the Hall/Call Now loans were fully collectable and not impaired because they expected,
without adequate basis, that (a) the real estate market would recover in 2010, or (b) the Texas
Legislature likely would pass enhanced gambling legislation in 2011, either of which would cause
the Hall/Call Now accounts' collateral value to improve and, at some point in the future, allow the
customers to pay back their loans. For the same reasons, PWI and PFSI concluded that loss
recognition and the establishment of an allowance for doubtful accounts for the Hall/Call Now
loans was not necessary. PWI's Audit Committee and auditor concurred with these conclusions.
44.
But these conclusions did not comply with GAAP. Because the Hall/Call Now
accounts failed to meet their outstanding margin calls upon demand, it was at least probable at
yearend 2009 that PWI and PFSI would be unable to collect all amounts due in accordance with
the contractual terms of the margin loans. Neither the possible recove1y of the real estate market,
the possible enactment of gambling legislation, nor the additional collateral pledged in the
restructuring transaction affected PWI and PFSI's inability to collect all amounts when due from
the customers at yearend 2009. Further, PWI and PFSI failed to record a bad debt expense for the
Hall/Call Now loans, or even to disclose that the loans were past due for more than ninety days and
still accruing.
45.
As a result, PWI and PFSI failed to properly identifY the loans to Hall/Call Now as
impaired, and to measure and recognize the amount of impairment in conformity with GAAP. Had
PWI and PFSI properly identified the loans as impaired and measured the amount of impairment
according to their own internal policies, they would have recorded a loss in the amount of
approximately $19 million for the period ended December 31, 2009. Such a loss would have been
material to PWI and PFSI's net income of$16 million and $35.3 million, respectively, for the same
period. By failing to recognize this impairment charge, PWI and PFSI's financial statements,
included in PWI's 2009 Fonn 10-K and PFSI's 2009 annual audited report, were not presented in
conformity with GAAP, and were materially misstated and inaccurate for the period ended
December 31,2009. Because PWI's 2009 Form 10-K was incorporated by reference in the
offering memorandum for PWI's April2010 unregistered offering of$200 million in Senior
Second Lien Secured Notes Due 2017 ("201 0 Offering Memorandum"), PWI's 2010 Oftering
Memorandum also was materially misstated.
Penson's Misleading Related Party Disclosures in Yearend 2009 Filings
46.
Under Item 404(a) ofRegulation S-K, PWI was required to disclose any transaction
in which PWI was a participant and the amount involved exceeded $120,000, and in which any
related person ofPWI had a direct or indirect material interest. Item 404(a) also required PWI to
disclose any other information regarding the transaction or the related person in the context of the
transaction that is material to investors in light of the circumstances of the particular transaction.
Similarly, GAAP required PWI and PFSI to disclose material related party transactions, including
the nature of the relationship involved, a description of the transactions, and such other infonnation
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deemed necessary to an understanding of the effects ofthc transactions on their financial
statements. 9
47.
PW1's 2009 Form 10-K included the following disclosure in a note to the financial
statements about the February 2010 Hall/Call Now restructuring transaction:
Over the past several years, the Company has, through PFSI, its U.S. securities clearing
broker-dealer subsidiary, extended margin credit to Call Now, among other of the
Company's related parties. Such credit has been extended in the ordinary course of
business, on substantially the san1c terms, including interest rates and collateral, as those
prevailing at the time for comparable transactions with unaffiliated third parties and had not
involved more than normal risk of collectability or presented other unfavorable features.
The Company's management recently determined that certain municipal bonds
underlying Call Now's margin position had suffered reduced liquidity, and began working
with Call Now to restructure the margin loan. As part of the restructuring, on February 25,
2010, Call Now converted $[13,922,000] of its outstanding margin loan into a Promissory
Note in favor of the Company accumulating interest at a rate of 10% per year. The
Company's management currently believes that all amounts due under the Promissory Note
will be collected pursuant to the terms of the Promissory Note .... Mr. Thomas Johnson
has no interest in the Call Now margin account or the Promissory Note, except to the extent
of his approximately 3.2% ownership interest in Call Now. Mr. Johnson abstained fi·om
voting on all matters on behalf of the Company.
48.
This disclosure did not comply with GAAP and was materially misleading in
nwnerous ways. First, it failed to disclose that the true purpose of the transaction was to obtain as
much collateral as possible for Hall's unsecured debt. Second, it failed to disclose that Call Now
had failed to pay margin calls issued by PFSI because it determined, at FINRA's instruction, that
the Retan1a B Bonds held by Call Now were not marginable collateral. Third, the loans to Call
Now were not made in the ordinary course--Call Now received favorable treatment from Penson
because it was a related party. Fourth, it omitted the fact that Penson premised collectability of the
loan on speculation as to the recovery of the real estate market and gambling legislation. Finally, it
omitted the fact that Johnson, on behalf of Call Now, had obtained loans fi·om PFSI to Call Now to
fund its operating expenses, including portions of his and Hall's annual $200,000 salaries.
49.
These materially misleading disclosures were also substantially included in PFSI's
2009 annual audited report, and PWI's 2010 definitive Proxy Statement on Schedule 14A, which
was used to solicit votes to reelect Pendergraft and Johnson as PWI Directors through 2013. The
disclosures also were incorporated by reference in PWI's April20l0 Offering Memorandum. As a
result, PFSl's 2009 annual audited report, and PW1's 2010 Schedule 14A and April2010 Offering
Memorandum also contained materially misleading disclosures and were inaccurate.

9

ASC 850-10-50.
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Penson's Accounting and Disclosure Errors in 2010
In PWI's quarterly reports on Forms 10-Q for the periods ended from March 31,
50.
2010 to September 30, 2010, PWI continued to fail to identify the Hall/Call Now loans as impaired
and to measure and recognize impairment losses on those loans. PWl also continued to fail to
disclose the amount of loans over ninety days past due and still accruing. As a result, PWI 's
quarterly financial statements for these periods were not presented in conformity with GAAP and
were materially misstated.
51.
By yearend 2010, Penson's loans to HalVCall Now had reached $95 million, and
the customers continued to fail to meet outstanding margin calls. The real estate market did not
recover in 201 0 to improve the collateral value underlying the loans. The possibility of gambling
legislation in 2011 was Penson's main hope for collecting on the loans.
52.
Penson placed Hall and Hemisphere's loans on nonacemal status and cea<>ed to
accrue interest on them beginning in March 2010. Effective January 1, 2011, Penson placed all of
the HalVCall Now loans on nonaccrual status and ceased to accrue interest on them, indicating that
Penson no longer believed that it would collect all amom1ts due m1der the terms of the loan
agreements with these customers.
53.
In its 2010 Form 10-K, PWI disclosed that it had $97.4 million in loans or
receivables "primarily from customers and conespondcnts" for which interest income was
recorded when received. PWI did not disclose that the vast majority ofthese receivables were the
$95 million in loans to Hall/Call Now, who were direct customers ofPFSI not introduced through
a conespondent broker-dealer. Even though Penson ceased to accrue interest on the Hall/Call Now
loans, Penson continued to treat the loans as fully collectable. PFSI 's 2010 ammal audited report
did not make any disclosures about these loans being placed on nonaccmal status.
54.
As a result, PWI and PFSl tailed to properly identify the loans to Hall/Call Now as
impaired, and to measure and recognize the amount of impairment of the loans as required by
GAAP. Had PWI and PFSI properly identified the loans as being impaired and measured the
amount of impairment according to their own internal policies, they would have recorded
cumulative losses of at least $18 million for the period ended December 31, 2010. This amount
would have been material to both PWI' s reported net loss of $19.8 million and PFSI' s reported net
income of$23.6 million for the same period. By failing properly to accom1t for and adequately to
disclose the natw·e of the Hall/Call Now loans, PWI and PFSI's financial statements, included in
PWI's 2010 Form 10-K and PFSI's 2010 armual audited report, were not presented in conformity
with GAAP and were materially misstated and inaccurate for the period ended December 31,2010.
PWI's 2010 Form 10-K, PWI's 2011 definitive Proxy Statement on Schedule 14A,
55.
and PFSI's 2010 annual audited report contained essentially the same related party disclosme
about the Call Now loan as in their respective 2009 Form 10-K, 2010 Schedule 14A, and 2009
annual audited report. For the reasons described above in connection with the disclosures in PWI's
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2009 Form 10-K, PWT's 2010 Fom1 10-K and Schedule 14A, and PFST's 2010 annual audited
report were materially misleading and inaccurate.
PWI's Accounting Enors in its 2011 Quarterly Reports
56.
In its Form I 0-Q for the period ended March 31, 20Il, P\VI again failed to identifY
and measure any impairment on the loans to liall/Call Now as required by GAAP. Had PWI done
so, it would have recorded cumulative losses totaling at least $20 million for the period.
57.
But PWI did, in its Form 10-Q, disclose that it had approximately $97 million in
"Nonaccrual Receivables" -almost entirely the Hall/Call Now loans-of which approximately
$43 million were collateralized by RDC bonds and related assets. The Form 10-Q frnther
disclosed that, should expanded gambling legislation not be enacted in 2011, it is possible that the
collateral underlying the receivables might be impaired, resulting in a write down of a portion of
the receivables that could be material in amount. The Form 10-Q, however, failed to disclose the
nature of the remaining $54 million in Nonaccmal Receivables and whether they were adequately
collateralized. Nevertheless, three days after this Form 10-Q was filed, PWT' s stock price had
dropped by approximately 40%, and Johnson resigned as a Director of PWL
58.
Three months later, in its Form I 0-Q for the period ended June 30, 2011, PWI
finally disclosed that the carrying value of the Nonaccrual Receivables collateralized by the RDC
bonds and related assets were not fully collectable and recorded an impairment charge of $43
million-PWI's biggest losses ever. However, PWT should have recognized in prior periods at
least $20 million of impairment losses on the Hall/Call Now loans. PWI disclosed that one factor
underlying the decision to record an impairment charge was the Texas Legislature's adjoumment
in June 20 II without passing enhanced gambling legislation. PWl also began to foreclose on
certain collateral underlying the Hall/Call Now accounts. PWI ultimately recorded approximately
$60 million in losses on these loans by the first quarter of2012.
59.
Pendergraft, McAleer, and Johnson each signed PWI's annual reports on Forms 1OK for the periods ended December 31, 2009, and December 31, 2010. Pendergraft and McAleer
also signed PWI's qumterly reports on Fonns 10-Q for the periods ended from March 31, 2010 to
June 30, 2011, and certified each periodic report identified above.
Penson's Demise
60.
In PWI's August 5, 2011 earnings conference call, Pendergraft admitted that the
company had made mistakes in extending credit to Hall/Call Now: "Our mistake--really a couple
of mistakes here--one was not bringing these accounts into line with our new policies and
procedures [on credit extension]. And second-was not just going out and liquidating the accounts
when we [began] to see illiquidity in the underlying assets."

61.
P\VI's disclosures and impairment ofthe loans to Hall/Call Now in 2011
contributed to a series of events that ultimately led to Penson's demise in 2013. In 2011, P\VTs
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clearing businesses were already experiencing lower trading commissions and interest revenues
due to the weak global economy and market volatility. The losses on the loans to Hall/Call Now in
2011 seriously tmdcm1ined confidence in PWI's ability to operate as a going concern. PWI's
creditors restricted credit lines that were vital to its operations, correspondents and customers
ceased doing business with PFSI, and investors sold millions of PWI shares at depressed prices.
These events caused a liquidity crisis that prohibited PWI from servicing or restructuring more
than $260 million in outstanding debts. As a result, PWI was forced to sell its clearing brokerdealer subsidiaries, including PFSI's clearing business, and file for bankruptcy protection in 2013.

E.

Violations

62.
Securities Act Section 17(a)(2) prohibits any person from obtaining money or
property in the offer or sale of securities by means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to make the statements made, in light of the
circumstances under which they were made, not misleading. Securities Act Section 17(a)(3)
prohibits any person from engaging in any transaction, practice, or course of business which
operates or would operate as a fraud or deceit upon the purchaser in the offer or sale of securities.
63.
Exchange Act Section 7(c) prohibits a broker or dealer, directly or indirectly, from
extending or maintaining credit or arranging for the extension or maintenance of credit to or for
any customer in violation of rules and regulations prescribed by the Federal Reserve Board.
Regulation T, prescribed under Section 7(c), prohibits, among other things, the withdrawal of cash
or securities from a margin account that creates or increases a margin deficiency. 12 C.F.R. §
220.4( e)(l )(ii).
64.
Exchange Act Section 13(a) and Rules 13a-l and 13a-13 require every issuer of a
security registered pursuant to Exchange Act Section 12 to file with the Commission aruma! and
quarterly reports as the Commission may require. Rule 13a-14 mandates, among other things, that
an issuer's principal executive and financial officers ce1tify each periodic report. Rule 12b-20
requires that the issuer's filings contain such further material information as may be necessary to
make the required statements, in the light of the circumstances under which they were made, not
misleading.
65.
Exchange Act Section 13(b)(2)(A) requires issuers to make and keep books,
records, and accounts which, in reasonable detail, accurately and fairly reflect their transactions
and dispositions of their assets. Section 13(b)(2)(B) requires issuers to devise and maintain a
system of internal accounting controls sufficient to provide reasonable assurances that, among
other things, transactions are recorded to permit the preparation of financial statements in
conformity with GAAP. Section 13(b)(5) prohibits any person from knowingly circumventing or
knowingly failing to implement a system of internal accounting controls, and from knowingly
falsifying any book, record, or account under Section 13(b)(2). Rule 13b2-1 prohibits any person
from directly or indirectly falsifying or causing to be falsified any book, record or account subject
to Section 13(b)(2)(A).
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66.
Exchange Act Section 14(a) requires issuers that solicit any proxy or consent or
authorization in com1ection with any security registered pursuant to Section 12 of the Exchange
Act (other than an exempted security) to comply with such rules as the Commission may
promulgate. Rule l4a-9 prohibits the use of proxy statements containing materially false or
misleading statements or materially misleading omissions.
67.
Exchange Act Section 15(b)(4)(E) requires a broker or dealer reasonably to
supervise, with a view to preventing violations of the federal securities laws, another person who
commits such violation, if such other person is subject to its supervision. Exchange Act IS(b )(6)
incorporates by reference Section l5(b)(4)(E) and allows for the imposition of sanctions against
persons associated with a broker or dealer for failing reasonably to supervise.
68.
Exchange Act Section 17(a) requires each broker-dealer to make and keep records
and make and disseminate such repmts as the Commission may prescribe. Rule 17a-3(a)(2)
requires broker-dealers to maintain ledgers reflecting assets and liabilities, income and expense and
capital accounts. Exchange Act Section 17(e) and Rule 17a-5 require broker-dealers to file with
the Commission ammal audited reports containing, among other things, financial statements
prepared in conformity with GAAP. The records and reports required by these rules must be
accurate.
69.
Exchange Act Section 4C(a)(3) and Rule 102(e)(l)(iii) of the Commission's Rules
of Practice provide, in pertinent part, that "[t]he Conm1ission may censure a person or deny,
temporarily or permanently, the privilege of appearing or practicing before it in any way to any
person who is found ... [t]o have willfully violated ... any provision of the Federal securities laws
or ilie rules and regulations thereunder." 17 C.F.R. § 20l.l02(e)(l)(iii).
70.
As a result of the conduct described above, Pendergraft willfull/ 0 violated
Securities Act Sections 17(a)(2) and 17(a)(3), Exchange Act Section 13(b)(5), and Exchange Act
Rules l3a-14 and 13b2-1. Pendergraft also willfully aided and abetted and caused PWI's
violations ofExchange Act Sections 13(a), 13(b)(2)(A), l3(b)(2)(B), and 14(a), and Rules 12b-20,
13a-1, 13a-13, and 14a-9. Pendergraft also willfully aided and abetted and caused PFSI' s violations
of Exchange Act Sections 7( c), 17(a), and 17(e), Exchange Act Rules 17a-3(a)(2) and 17a-5, and
Regulation T.

10

A willful violation of the securities laws means merely '"that the person charged with the
duty knows what he is doing."' Wonsover v. S.E. C., 205 F.3d 408, 414 (D.C. Cir. 2000) (quoting
Hughes v. S.E.C., 174 F.2d 969, 977 (D.C. Cir. 1949)). There is no requirement that the actor
"'also be aware that he is violating one of the Rules or Acts." !d. (quoting Gearhart & Otis, Inc.
v. S.E.C., 348 F.2d 798, 803 (D.C. Cir. 1965)).
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71.
As a result of the conduct described above, McAleer willfully 11 violated Exchange
Act Section 13(b)(5), and Rules 13a-14 and 13b2-1 within the meaning of Section 4C(a)(3) and
Rule 102(e)(l)(iii). McAleer also caused PWI's violations ofExchange Act Sections 13(a),
13(b)(2)(A), and 13(b)(2)(B), and Rules 12b-20, 13a-1, and 13a-13.
72.
As a result of the conduct described above, Johnson caused PWI's violations of
Exchange Act Sections 13(a), 13(b)(2)(A), and 14(a), and Rules 12b-20, 13a-1, and 14a-9.
73.
As a result of the conduct described above, Yancey failed reasonably to supervise
Pendergraft, an associated person ofPFSI, within the meaning ofExchange Act Section 15(b)(6),
incorporating by reference Section 15(b)(4)(E), with a view to preventing and detecting
Pendergraft's aiding and abetting and causing PFSI's violations ofExchange Act Sections 7(c),
17(a), and 17(e), Exchange Act Rules 17a-3(a)(2) and 17a-5, and Regulation T.

1<'.

Undertakings

74.
Respondents Pendergraft, McAleer, Johnson, and Yancey have undertaken to
cooperate fully with the Commission in any and all investigations, litigation, administrative or other
proceedings commenced by the Commission or to which the Commission is a party relating to or
arising from the matters described in the Order. In connection with such investigations, litigation,
administrative or other proceedings, Respondents agree to the following: (i) to produce, without
service of a notice or subpoena, any and all documents and other materials and information as
reasonably requested by the Commission; (ii) to appear and testifY without service of a notice or
subpoena in such investigations, interviews, depositions, hearings and trials, at such times and
places as reasonably requested by the Cmmnission; and (iii) to respond promptly to all inquiries
fl-om the Commission. Respondent Yancey also has undertaken to provide to the Commission,
within fifteen ( 15) days after the end of the six-month suspension period described below, an
affidavit that he has complied fully with the sanctions applicable to him described in Section IV
below.

IV.
In view of the foregoing, the Commission deems it appropriate, in the public interest to
impose the sanctions agreed to in Respondents' Offers.
Accordingly, pursuant to Section 8A ofthe Securities Act, Sections 4C, 15(b), and 21C of
the Exchange Act, Section 9(b) of the Investment Company Act and Rule 102(e)(l)(iii) of the
Commission's Rules of Practice, it is hereby ORDERED that:

11

See id.
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Philip A. Pendergraft

1.
Respondent Pendergraft shall cease and desist fi·om committing or causing any
violations and any future violations of Securities Act Sections 17(a)(2) and 17(a)(3), and Exchange
Act Sections 7(c), 13(a), 13(b)(2)(A), l3(b)(2)(B), 13(b)(5), 14(a), 17(a), and 17(e), Exchange Act
Rules 12b-20, 13a-l, 13a-13, 13a-14, 13b2-l, 14a-9, 17a-3(a)(2), and 17a-5, and Regulation T.
2.

Pendergraft be, and hereby is:

a.
barred from association with any broker, dealer, investment adviser,
municipal securities dealer, municipal advisor, transfer agent, or nationally recognized
statistical rating organization;
b.
prohibited from serving or acting as an employee, officer, director, member
of an advisory board, investment adviser or depositor o±: or principal underwriter for, a
registered investment company or affiliated person of such investment adviser, depositor, or
principal underwriter; and
c.
barred from participating in any otlering of a pe1my stock, including: acting
as a promoter, finder, consultant, agent or other person who engages in activities with a
broker, dealer or issuer for purposes of the issuance or trading in any penny stock, or
inducing or attempting to induce the purchase or sale of any penny stock.
3.
Any reapplication for association by Pendergraft will be subject to the applicable
laws and regulations governing the reentry process, and reentry may be conditioned upon a nwnber
of factors, including, but not limited to, the satisfaction of any or all ofthe following: (a) any
disgorgement ordered against Pendergraft, whether or not the Commission has fully or partially
waived payment of such disgorgement; (b) any arbitration award related to the conduct that served
as the basis for the Commission order; (c) any self-regulatory organization arbitration award to a
customer, whether or not related to the conduct that served as the basis for the Commission order;
and (d) any restitution order by a self-regulatory organization, whether or not related to the conduct
that served as the basis for the Commission order.
Pendergraft shall pay a civil money penalty in the amount of $100,000 to the
4.
Commission. Payment shall be made in $20,000 installments within 15, 90, 180, 270, and 360
days ofthe date of entry ofthis Order. If any payment is not made by the date the payment is
required by this Order, the entire outstanding balance of civil penalties, plus any additional interest
accrued pmsuant to 31 U.S.C. 3717, shall be due and payable immediately, without further
application. Payments must be made as set forth in paragraph E below.
5.

Pendergraft shall comply with the undertaking in Section III, paragraph 74, above.
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Kevin W. McAleer

1.
Respondent McAleer shall cease and desist from cotmnitting or causing any
violations and any future violations ofExchange Act Sections 13(a), 13(b)(2)(A), 13(b)(2)(B), and
13(b)(5), and Exchange Act Rules 12b-20, 13a-l, 13a-13, 13a-14, and 13b2-l.
2.
McAleer is denied the privilege of appearing or practicing before the Commission
as an accountant.
After one year from the date of this Order, McAleer may request that the
3.
Conunission consider his reinstatement by submitting an application (attention: Office of the Chief
Accountant) to resume appearing or practicing before the Commission as:
a.
a preparer or reviewer, or a person responsible fot· the preparation or review,
of any public company's financial statements that are filed with the Commission. Such an
application must satisfY the Commission that McAleer's work in his practice before the
Commission will be reviewed either by the independent audit conunittee of the public
company for which he works or in some other acceptable manner, as long as he practices
before the Commission in this capacity; and/or
an independent accountant. Such an application must satisfY the
b.
Commission that:
1)
McAleer, or the public accounting firm with which he is associated,
is registered with the Public Company Accounting Oversight Board ("Board") in
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to
be effective;
2)
McAleer, or the registered public accounting firm with which he is
associated, has been inspected by the Board and that inspection did not identity any
criticisms of or potential defects in the respondent's or the firm's quality control
system that would indicate that the respondent will not receive appropriate
supervtston;

3)
McAleer has resolved all disciplinary issues with the Board, and has
complied with all terms and conditions of any sanctions imposed by the Board
(other than reinstatement by the Commission); and
4)
McAleer acknowledges his responsibility, as long as he appears or
practices before the Commission as an independent accountant, to comply vvith all
requirements of the Commission and the Board, including, but not limited to, all
requirements relating to registration, inspections, concuiTing partner reviews, and
quality control standards.
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4.
The Commission will consider an application by McAleer to resume appearing or
practicing before the Commission provided that his state CPA license is cunent and he has
resolved all other disciplinary issues with the applicable state boards of accountancy. However, if
state licensure is dependent on reinstatement by the Commission, the Commission will consider an
application on its other merits. The Commission's review may include consideration of, in
addition to the matters referenced above, any other matters relating to McAleer's character,
integrity, professional conduct, or qualifications to appear or practice before the Commission.
5.
McAleer shall pay a civil money penalty in the amount of$25,000 to the
Conunission. Payments shall be made in $5,000 installments within 15, 90, 180, 270, and 360
days of the date of entry of this Order. If any payment is not made by the date the payment is
required by this Order, the entire outstanding balance of civil penalties, plus any additional interest
accrued pursuant to 31 U.S.C. 3717, shall be due and payable immediately, without further
application. Payments must be made as set f01th in paragraph E below.
6.
C.

McAleer shall comply with the undertaking in Section III, paragraph 74, above.

Thomas R. Johnson

1.
Respondent Johnson shall cease and desist from committing or causing any
violations and any future violations of Exchange Act Section 13(a), 13(b)(2)(A), 14(a), and
Exchange Act Rules 12b-20, 13a-1, and 14a-9.
2.
Johnson shall pay a civil money penalty in the amount of $25,000 to the
Commission. Payment shall be made in $5,000 installments within 15, 90, 180, 270, and 360 days
of the date of entry of this Order. If any payment is not made by the date the payment is required
by this Order, the entire outstanding balance of civil penalties, plus any additional interest accrued
pursuant to 31 U.S.C. 3717, shall be due and payable immediately, without further application.
Payments must be made as set forth in paragraph E below.
3.

D.

Johnson shall comply with the undertaking in Section III, paragraph 74, above.

Charles W. Yancey

1.
Respondent Yancey be, and hereby is, suspended from association in a supervisory
capacity with any broker, dealer, investment adviser, municipal securities dealer, municipal
advisor, transfer agent, or nationally recognized statistical rating organization for a period of six (6)
months, effective on the date of entry of this Order.
2.
Yancey, shall, within iifteen (15) days of the entry of this Order, pay a civil money
penalty in the an10unt of$25,000 to the Commission. If timely payment is not made, additional
interest shall accrue pursuant to 31 U.S.C. § 3717. Payment must be made as set forth in paragraph
E below.
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Yancey shall comply with the unde11akings in Section nr, paragraph 74, above.

Respondents may make payments in the following ways:
1.
By transmitting payment electronically to the Commission, which will provide
detailed ACH transfer/Fedwire instructions upon request;
2.
By making direct payment from a bank account via Pay.gov through the SEC
website at http://www.sec.gov/about/offices/ofm.htm; or
3.
By certified check, bank cashier's check, or United States postal money order,
made payable to the Securities and Exchange Cmm11ission and hand-delivered or mailed to:
Enterprise Services Center
Accounts Receivable Branch
HQ Bldg., Room 181, AMZ-341
6500 South MacArthur Boulevard
Oklahoma City, OK 73169
4.
Payments by check or money order must be accompanied by a cover letter
identifying each payor by name as a Respondent in these proceedings, and the file number of these
proceedings; a copy of the cover letter and check or money order must be sent to Gerald W.
Hodgkins, Division of Enforcement, Securities and Exchange Commission, 100 F St., NE,
Washington, DC 20549.
F.
The Commission will hold funds paid pursuant to this Section in an accow1t at the United
States Treasury pending a decision whether the Commission, in its discretion, will seek to
distribute funds or, subject to Exchange Act Section 21 F(g)(3), transfer them to the general fund of
the United States Treasury. Tbe Commission may distribute civil money penalties collected in this
proceeding if, in its discretion, the Commission orders the establishment of a Fair Fund pursuant to
15 U.S.C. § 7246, Section 308(a) of the Sarbanes-Oxley Act of2002, as amended. Regardless of
whether the Commission in its discretion orders the creation of a Fair Fund for the penalties
ordered in this proceeding, amounts ordered to be paid as civil money penalties pursuant to this
Order shall be treated as penalties paid to the government for all purposes, including all tax
purposes. To preserve the deterrent effect of the civil penalty, Respondents agree that in any
Related Investor Action, they shall not argue that they are entitled to, nor shall they benefit by,
offset or reduction of any award of compensatory damages by the amount of any part of
Respondents' payment of a civil penalty in this action ("Penalty Offset"). If the com1 in any
Related Investor Action grants such a Penalty Offset, Respondents agree that they shall, within 30
days after entry of a final order granting the Penalty Offset, notify the Commission's counsel in
this action and pay the amount of the Penalty Offset to the Securities and Exchange Commission.
Such a payment shall not be deemed an additional civil penalty and shall not be deemed to change
the amount of the civil penalty imposed in this proceeding. For pmposes of this paragraph, a
"Related Investor Action" means a private damages action brought against Respondents by or on
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behalf of one or more investors based on substantially the same facts as alleged in the Order
instituted by the Commission in this proceeding.

v.
It is further Ordered that, solely for purposes of exceptions to discharge set forth in Section
523 ofthe Bankruptcy Code, 11 U.S.C. §523, the findings in this Order are true and admitted by
Respondent, and further, any debt for disgorgement, prejudgment interest, civil penalty or other
amounts due by Respondents under this Order or any other judgment, order, consent order, decree
or settlement agreement entered in connection with this proceeding, is a debt for the violation by
Respondents of the federal securities laws or any regulation or order issued under such laws, as set
forth in Section 523(a)(l9) of the Bankruptcy Code, 11 U.S.C. §523(a)(l9).
By the Commission.

Brent J. Fields
Secretary
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Penson
Financial Services.
Member FINRA, NYSE and S!PC
1700 Pacific Avenue
Suite 1400
Dallas, Texas 75201-7322
214.765.1100
www.penson.com

CONFIDENTIAL
FOIA CONFIDENTIAL TREATMENT REQUESTED
BY PENSON :FINANCIAL SERVICES, INC.
OMITTED INFORMATION HAS BEEN FILED
UNDER SEPARATE COVER WITH COMMISSION
(REQUEST 08.[ ].2011)

August 26, 2011

VIA Email and Overnight Delivery
William J. Wollman
Managing Director
FINRA Risk Operational and Oversight
20 Broad Street
New York, NY 10005-2601
Dear Mr. Wollman:
Attached is our proposed plan with respect to reaching a solution on the $100 million
working capital benefit. There are a number of points we wish to explain in our approach
to developing the plan so that you will appreciate that we have considered all areas of
shared focus. To the extent we have not addressed any substantive areas from our
conversations, please let us know so that we may do so.
We note that we have included in our plan certain significant tmdertakings to achieving
the working capital benefit that we had not previously discussed with you. By way of
example, the agreement we have reached with NSCC on market maker domination
charges is very important and should have the anticipated $4 million impact.
Consequently, we believe it is less critical to impose new written policies on those of our
correspondents generating these charges to achieve further reductions in this area at this
time. An additional concern in having to follow that course of action is the potential
market impact that would have on our firm. However, should we not see that we are
achieving the overall plan benefit, we will revisit this issue.

A Penson Worldwide Company
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William J. Wollman
August 26, 20 ll
Page2
We also note that, given the other methods of achieving the plan benefit, it does not seem
that correspondent terminations are the most expeditious way of achieving the plan
benefit. The reason for this is that it would take time to effect such tenninations and not
violate our contractual commitments or otherwise jeopardize the viability of certain
correspondents while creating difficulties for their clients. We will provide you the
correspondent liquidity impact analysis as indicated in the plan and, additionally,
consider terminations as necessary if we are not othe1wise timely achieving the plan
benefit. We also intend to consider correspondent terminations as a tool for improving
our liquidity position over time.
We look forward to continuing our dialogue and providing you updated information
regarding our progress towards achieving the $100 million working capital benefit. We
are fully committed to achieving it and will take additional steps as necessary beyond
those set forth in this letter if necessary to achieve it We appreciate all the time you have
devoted our finn and providing input regarding our situation and look forward to a
continued strong relationship. We recognize that a failure to implement and make
significant progress as determined by FINRA on the plan by September 30, 2011 may, in
FINRA's complete discretion, result in formal action by FINRA.
If you or your colleagues have any questions about the matters noted above or any other
issues, please contact Phil Pendergraft, our counsel, Bob Mendelson of Morgan, Lewis &
Bockius LLP, or the undersigned.
This letter and the enclosed materials are submitted solely for FINRA's Risk Oversight
and Operational Regulation unit's use and with the understanding that the finn believes
that business confidentiality pertains to each page of this letter and the attachments
hereto. This letter and the enclosed materials are considered to be confidential or private
internal documents that are commercially valuable and, as such, constitute or contain
trade secrets, the disclosure of which may violate proprietary rights and could put the
firm at an unfair disadvantage. For these reasons, the firm respectfully requests that the
enclosed materials and this letter be kept confidential and that FINRA limit its
dissemination to staff members assigned to the matter. In the event the FINRA is
requested to provide this letter or the enclosed materials to any third party, we request
that you notify us immediately so that the firm can take the appropriate course of action
to protect its rights. We understand that this letter and the enclosed materials will be
provided to the Securities and Exchange Commission (the "SEC"). . Accordingly, we
hereby request this letter and the enclosed materials, as well as any memoranda, notes or
other writings made by any member or employee of the Commission relating to any of
the foregoing or any conference or telephone conversation with respect thereto and any
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William J. Wollman
August 26, 2011
Page3

copies or extracts of any of the foregoing (the "Confidential Materials~~) be withheld from
public availability pursuant to the Freedom of Information Act (the "FOIA..) and rules
and regulations promulgated by the SEC. See 5 U.S.C. § 552(b)(3) and (4), 17 C.F.R. §
200.80(b)(3) and (4) and 17 C.F.R. § 200.83. We hereby request the SEC to afford the
Confidential Materials thls confidential treatment and not disclose such Confidential
Materials or the existence thereof in response to any FOIA request, for a period of ten
years, the period specified in Rule 83 of the SEC.

7j~.~o£ /

~~cey (,/Cf
Chief Executive Officer
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In continuation of our recent discussions around the capital and liquidity needs of our business, and in
light of the dramatic recent market volatility, we are writing to you to outline a number of steps which
we either have taken or are committing to take by September 30, 2011. The goal of these steps is to
improve the liquidity and capital of PFSI by $100 million, as defined more fully below. We believe that
these steps are important in order to reduce the risk and improve the stability of our business.
Based on the data you have supplied us, our principal liquidity drivers (including our reserve
requirements and settlement and clearing fund obligations at industry clearinghouses) and our previous
discussions with you, we are committing to either (1) Increase existing working capital by at least $100
million of additional working capital, (2) reduce our business to a point that lowers our need for working
capital by at least $100 million; or 3) take a combination of measures in clauses (1) and (2) resulting in
an addition of working capital and reduction in requirements for working capital in an aggregate amount
of at least $100 million (the "$100 million working capital benefit"). We anticipate achieving this
objective in the following ways:
Capital additions/releases
TD Ameritrade provided a $15 million non PAIB deposit on June 30th. This deposit was returned to

•

them as planned as a part of the thinkorswlm conversion. The repayment of this obligation had no
impact on the firm's incremental liquidity.
As you know, we have completed the thinkorswim conversion to TD Ameritrade. We estimate that

•

this has reduced our June lih debits by approximately $550 million, which has improved liquidity by
a corresponding $16.5 million compared to that date. This benefit has already been received. The
transfer of this business has also meaningfully reduced the risk exposure of our remaining book of
business.
•

As you know, we plan to consolidate our US futures clearing subsidiary (Penson Futures) into PFSI,
our US securities clearing broker. This consolidation is scheduled to be completed by the end of
August and should provide approximately $32 million in regulatory capital to PFSI

•

1

•

As you know, we received a $15 million subordinated loan from TD Ameritrade on June 30th. As you
also know, we have signed a letter of intent with Broadridge Financial to expand our existing
contractual relationship into new service areas. As a part of this expansion, we expect to receive a
$20 million upfront payment, $15 million of which will be used either to repay the TD Ameritrade
subordinated loan, or will be used to fund a replacement subordinated loan, with the balance used

1

Please see table and footnote 3 below indicating we are only Intending to take $26.4 million Into account for

purposes of reaching the $100 million working capital benefit based on the liquidity analysis references in footnote

3.

CONFIDENTIAL

A443
Penson_Opus00006842

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 198 of 301

to pay down intercompany receivables, increasing net capital and liquidity on a dollar for dollar
basis. We expect to receive this payment no later than the first week of October. A copy of the
letter of intent will be provided to you with this letter and further documentation in connection with
the $20 million upfront payment will be delivered upon finalization.
Operational Changes
•

NSCC Illiquid Charges- We will reduce these charges to an average of less than $1 million per
day. We currently plan to do so by limiting the illiquid charge at any one time on any one
security to no more than $50,000. We will do this either by taking prompt action to close that
position and eliminate the charge or, in certain circumstances we may allow a correspondent to
post a non-PAIB deposit equal to the charge. Should these policies fail to result in reducing this
charge below the $1 million goal, we will determine and implement other actions necessary to
do so, which may include terminating correspondent relationships. These policies went into
effect the week of August 15th. Achieving this goal will improve liquidity by approximately $8
million, based upon the average level of these charges since June 27th as supplied to us by your
team.

•

NSCC Market Maker Domination Charges- We will reduce these charges to an average of no
more than $4 million per day. We believe that the majority of these charges are being caused
by the inability of NSCC to match our correspondents' market-maker trades with their offsetting
lD trades. We have received agreement from NSCC to waive any charges in excess of $1 million
per MPID where there is an affirmed ID trade as an offset. We have put in place a procedure to
ensure that waivers are received on the morning of T+l, prior to the final clearing fund
calculation for the day. We started this process the week of August 15th' receiving, by way of
example, a $1.5 million credit against preliminary MMD charges for one day during that week.
We believe that this single change will allow us to meet the $4 million objective. Should this
prove Incorrect, we will pursue other actions designed to reduce this charge including trading
limitations and, if necessary, termination of the correspondent clearing agreement. We do not
believe that the previously discussed strategy of requesting non PAIB deposits is a feasible
solution to this issue. Achieving this goal will improve liquidity by approximately $4 million from
the average level of these charges since June 27th as supplied to us by your team.

•

Fixed Income Fails- The week of August 15th, we implemented new policies with respect to the
trading of international fixed income securities which are designed to reduce the amount of fails
to deliver vs. excess in the reserve computation formulas. These policies require staggered
settlement dates when transactions are processed between depositories and allow us to cancel
failed trades to correspondent inventories if necessary. We believe that these policies will
reduce our fails and the corresponding liquidity drain by $5 million per day. Should these
policies fail to achieve the desired goal, we will take other action, including termination of some
or all of the correspondent relationships causing these charges. We will provide a copy of the
complete policies that were sent to the correspondents in this area along with our submission of
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this plan. We also provided a detailed listing and analysis of the correspondents affected by
these changed policies on August 25, 2011 (it being understood that the identification of certain
trades by correspondent and the associated charges we will save may be provided promptly
after August 25, 2011 as we complete our analysis).
•

Pre-funding of late day money market redemptions at Ridge- As an accommodation to clients,
Ridge traditionally allowed clients to request a wire from funds held in omnibus money funds
after the cut-off for same day redemptions. PFSI has continued this practice, resulting in the
firm financing these redemptions for one day from firm cash. On July

zih, we changed the

procedure so that such redemptions are made only on an exceptional basis. Our analysis
indicates that this operational change will increase liquidity by approximately $6.5 million per
day.
Other Items
•

Reduction in Correspondents/Direct Customer Relationships- We are reviewing correspondent
relationships and direct customer relationships with the intent of reducing overall debit
balances. We have identified a number of possible reductions. We are including
correspondents with dual clearing relationships in this review. We provided our analysis
(including a list of all correspondents and direct customers evaluated, current debit balances,
current liquidity usage, and the firm's preliminary determination of which correspondents
/customers it is considering for termination or restriction ) on August 24, 2011. We will provide
our analysis of which correspondents and direct customers with whom the firm will continue to
conduct business (and why) on the current basis promptly. We will also provide a list of
termination and deconversion dates for those customer/correspondents that will not continue a
relationship with the firm by September 30, 2011.

•

Renewal of Expiring Contracts- We are reviewing our relationships with 7 correspondents
whose contracts are expiring within the next 90 days. We will provide an analysis of these
correspondents' liquidity usage by September 30, 2011 and will not renew any of these
contracts without FINRA's consent.

•

Reduction in Debit Balances- As an additional measure to reducing the overall business, we will
limit debit balances so that no debit balance for any individual customer will exceed 25% of
Tentative Net Capital

•

2

•

We will implement this policy by August 31, 2011.

Reduction in fail/volatility charges at NSCC- We are reviewing our institutional correspondent
activity to determine correspondents responsible for unusual fail or volatility charges at NSCC.

2

However, Opus and Simplex are each permitted to have debit balances of up to $75 million so long as their

respective equity percentages are at least 25%.
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We are including correspondents with dual clearing relationships in this review. We provided
our complete analysis (including a list of all correspondents, average fail charges, average
volatility charge, and the firm's preliminary determination of which correspondents it may
terminate, restrict, or with whom the firm will continue to conduct business with on the current
basis (and why)) on August 25, 2011.
•

Increase in margin requirements- We have increased margin requirements on short options by
50%. We are reviewing the feasibility of increasing equity requirements across the board, given
our current technology development restraints, as well as the effectiveness and impact of
manually raising margin requirements for specific accounts with large debits. We provided our
analysis of the large debits (including a list of all accounts with debit balances in excess of $1
million and the average debits balance) on August 24, 2011. We provided our further analysis of
the large debits (including a list of current margin requirements, equity percentage and the
firm's determination and reasoning of how the debit balance may be reduced) on August 25,
2011. We anticipate the release of enhancements to our margin system by September 6, 2011,
which will allow us to increase margin requirements on fixed income securities in a more
effective fashion. We will communicate a plan on these increases prior to that date.

•

Subordinated loan from Fifth Third Bank- Prior to the decision to consolidate the Penson
Futures into PFSI, Penson Futures was approved for a $10 million subordinated revolver from
Fifth Third Bank. The bank is currently reviewing the transfer of this commitment to PFSI, and
has indicated that we will receive a new term sheet next week. We are hopeful of completing
this facility by the end of September. We will communicate progress on this initiative as
available.

•

We are continuing to have discussions with third parties about providing capital to Penson
Worldwide generally. An important use of any capital raised will be to ensure that we meet the
$100 million objective in new capital/liquidity for PFSI. We will keep you Informed of any
progress in these discussions.

•

Subsequent to the consolidation of Penson Futures into PFSI, we will request that BNY reinstate
our unsecured loan facility. They have previously indicated a willingness to consider this request
at that time, We will communicate their response to you.

•

We will prepare to enter into a standby clearing agreement with another clearing firm. This
agreement would provide for guarantee payments at clearing corporations and for the pay
off of bank loans if called on to do so. We will identify a firm or firms that are able to provide
this guarantee and the definitive terms of such an agreement and will provide a plan to FINRA
no later than the earlier of one week after the termination of current private equity discussions
or September 30, 2011.
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In keeping with the goal of Increasing liquidity and capital, until the $100 million objective is
reached, PFSI agrees that it will not request approval of new correspondents If such business will
have an appreciable adverse impact on PFSlliquidity. If the firm makes significant progress over
time in reaching the $100 million objective, Including termination of existing correspondent or
direct client relationships as necessary, PFSI may request to enter into new relationships,
subject to FINRA approval. PFSI will provide FINRA with a detailed analysis of the expected
liquidity impact of each such potential correspondent as a part of the approval package.

The majority of these initiatives are either complete or will be completed by early September with
working capital benefits flowing promptly afterwards. The Broad ridge funding will likely not be
received until the first week of October, although we have requested that it close by the end of
September.

We believe that the overall timing and impact of these actions is as follows:
Benefits currently received:
TDA sub-loan

$15 million

TOS conversion benefits

$16.5 million

Benefits expected from current operational policy changes:

$23.5 million

(should scale up over the next few days)
Benefit from PFS/PFSI consolidation:

$26.4 mlllion

3

(by early September)

Benefit from Broadridge contract:

$5 million

(by first week in October)
Total benefit from specifically identified actions:

$86.4 million

We are committed to achieving the $100 million objective, and will take the actions listed above, and
other actions as necessary in order to do so. These other actions will include part or all of the initiatives
listed under "Other Items" above, as well as any additional steps needed in order to achieve the

3

See separate liquidity analysis provided August 23, 2011 by Mr. Gilmore to Mr. Wollman.
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objective. If the items detailed above do not achieve at least $100 million of additional liquidity on

a

sustained basis, we will continue to reduce business, including terminating correspondent relationships,

if necessary. We understand that once the $100 million objective is met, we will meet with FINRA to
discuss whether additional reductions are needed to fulfill this pian. However, after meeting the
objective, we still intend to manage our business with the goal of balancing our available working capital
with the liquidity needs of our business taking into account the business mix of our correspondents.
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Koutros, Demetrios G <Demetrios.Koutros@finra.org>
Tuesday, October 25, 2011 9:48 AM
Phil Pendergraft <ppendergraft@penson. com>
Ellman, Michael <Michael.Ellman@finra.org>; Bergeron, Ornella
<Ornella.Bergeron@finra. org>
OPUS Margin Debits

Phil- Not sure what your plan is in regard to OPUS we did note their margin debit spiked to $84mm. J

Confidentiality Notice: This email, including attachrrtents, may include non-public,
proprietary 1 confidential or
privileged information.
If you are not an
intended
or an authorized agent of an intended
you are hereby
1
notified that any dissemination 1 distribution or copying of the information
contained in or transmitted with this e-mail is unauthorized and strictly
prohibited.
If you have received this email in error,
notify the sender by
replying to this message and permanently delete this e-mail, its attachments 1 and
of it imrr.ediately. You should not retain, copy or use this e-mail or
any
any attachment for any purpose, nor disclose all or any part of the contents to any
other person. Thank you
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Wollman, Bill <Bill.Wollman@finra.org>
Monday, November 21, 2011 10:55 AM
Phil Pendergraft <ppendergraft@penson. com>
jkenny@penson.com; Bergeron, Omelia <Ornella.Bergeron@finra.org>; Koutros,
Demetrios G <Demetrios.Koutros@finra.org>; Ellman, Michael
<Michael.Ellman@finra.org>; Vogel, Grace <Grace.Vogel@finra.org>
Framework for Backup Clearing
Framework for Standby Clearing.docx

Phil,
As we discussed on Friday afternoon, please review the attached and come back to us with the
following:
1.
Signed agreement with a clearing firm to provide backup clearing services no later than
December 8, 2011;

2.

Conversion plan for accounts carried by Penson to be moved to a new clearing firm in the event
that Penson becomes unable to carry and clear customers, no later than December 15, 2011
We will work with John Kenny to discuss the details of this request between now and the due dates.
We want to emphasize that this is currently a backup plan, however, failure to meet the dates outlined
above may result in FINRA directing Penson to reduce its business.
If you have any questions, please do not hesitate to call me.
Bill
<<Framework for Standby Clearing.docx>>

Bill Wollman
Financiallndustty Regulatory Authority· FINRA
20 Broad Street I New York, NY 10005
Phone: 646.315.8496/ Fax: 646.315.8775
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Confidentiality Notice: This email, including attachments, may include non-public,
proprietary, confidential or legally privileged information.
If you are not an
intended
or an authorized agent of an intended
, you are hereby
notified that any dissemination, distribution or copying of the information
contained in or transmitted with this e-mail is unauthorized and
prohibited.
If you have received this email in error, please notify the sender by
replying to this message and permanently delete this e-mail, its attachments, and
any copies of it immediately. You should not retain, copy or use this e-mail or
any attachment for any purpose, nor disclose all or any part of the contents to any
other person. Thank you
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Framework for standby clearing
Two scenarios:
1.

2.

Reduce business by transferring liquidity heavy correspondents to another clearing firm
•

Need to identify who those correspondents are

•

Follow all steps in second scenario

Transfer all accounts and Penson liquidates
•

New clearing firm needs to be in a position to accept significant number of
correspondents within 48 hours

•

Let's check their clearing agreement to make sure it is assignable

In order to do that:
•

Connectivity between correspondent's front end system and new back office platform
needs to be pre-established

•

Customer name and address file need to be available to new clearing firm, created and

•

Security master files need to be compared and any differences identified and

updated weekly/daily, with ability to reconcile on long term basis
remediated, including updated pricing and other services
•

Control locations used by Penson need to be identified and compared to those used by
new clearing firm

•

Would new clearing firm be in a position to use Penson as a good control location for 30
days? Is there any chance that customer assets could be being seized by
custodians/clearing banks?

•

What is required for transfer of DTC and DCC numbers to new clearing firm, or
alternately for positions to be transferred to new clearing firm?

•

Need to consider both voluntary and involuntary transfers, meaning scenarios where
the clearing firm has pre-negotiated and where the clearing firm takes accounts as an
accommodation on short notice.
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Financial Industry Regulatory Authority

William Wollman
Senior Vrce Pres rdent

Risk Oversight & Oper.Reg

THIS LETTER CONSTITUTES NOTICE OF FINRA ACTION AGAINST YOUR FIRM PURSUANT TO FINRA RULE
9557. THE REQUIREMENTS AND/OR RESTRICTIONS IMPOSED UPON YOUR FIRM AS SET FORTH IN THIS
NOTICE ARE IMMEDIATELY EFFECTIVE.

Via email, facsimile and by-hand delivery
December 1, 2011

Mr. Bill Yancey
President, Chief Executive Officer
Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400
Dallas, TX 75201
Dear Mr. Yancey:
Pursuant to FINRA Rule 9557, FINRA is issuing this revised notice of action against your firm. This notice
replaces the notice dated November 29, 2011. With this notice, FINRA hereby directs your firm to
comply and/or to restrict its business activities in conformity with certain provisions under FINRA Rule
4120(c). You should review this notice in its entirety. In addition to reviewing this notice, it is your
responsibility to familiarize yourself with all applicable FINRA requirements, including those set forth in
FINRA Rules 9557 and 9559.

Restrictions
Pursuant to FINRA Rule 4120(c)(2), FINRA is hereby directing Penson Financial Services, Inc. ("Penson")
to reduce its business to a point where the firm is able to adequately fund its business as further
detailed below. This directive is effective immediately and shall remain in effect unless FINRA staff
removes or reduces the restriction pursuant to a letter of withdrawal of this notice issued as set forth
pursuant to FINRA Rule 9557(g)(2).
This action is required for the protection of investors and will continue until Penson 1) establishes a new
clearing bank relationship including intra-day loan capability; 2) establishes an unsecured line of credit
similar to the line previously maintained with J.P. Morgan Chase; and 3) establishes an executed back up
clearing arrangement and detailed conversion plan acceptable to FINRA.

Investor protection. M..rket integrity.
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FINRA has made this determination as a result of J.P. Morgan Chase's decision not to continue as
Penson's main clearing bank and its decision to suspend all unsecured lending, including intra-day loans
and its $110 million line of credit. This action also follows voluntary restrictions offered by the firm via
letter dated August 26, 2011, which were identified to address liquidity concerns raised by FINRA and
acknowledged by management of your firm. The firm has failed to follow at least one of these voluntary
restrictions, which necessitates this letter.
For purposes of this notice and the restrictions imposed pursuant to Rule 4120{c), FINRA requires the

following actions be implemented, effective immediately:

•

Penson must limit all customer margin balances such that no debit balance for any individual
customer will exceed $40 million on a trade-date basis. Accounts that exceed this amount must
be brought back into compliance with this limit within two business days. Any account that
exceeds this limit two times within a rolling two month period must be restricted to liquidating
orders only. This restriction will be effective three business days from the date of this letter to
allow for notice to be provided to customers.

•

Penson may not open any new portfolio margin accounts, effective immediately.

•

Penson must limit NSCC Market Maker Domination ("MMD") charges to an average of no more
than $4 million per day for a rolling three day period. If at any time the firm fails to stay within
this limit, then it must take immediate action to restore compliance with this provision, such as
limiting the correspondent causing such condition to liquidating transactions in MMD securities.

•

Penson may not enter into new clearing relationships after the date of this letter without
approval from FINRA.

The restrictions imposed by this letter are based, in part, on the firm's representations that it will
consolidate substantially all of its customer accounts onto the Ridge platform via a conversion scheduled
for December 9, 2011. In addition, FINRA has requested that Penson enter into an executed backup
clearing agreement, including a detailed conversion plan, with another FINRA member by December 15,
2011. If either of these commitments is not met by the dates specified, or the firm's financial or
operational condition changes, FINRA may issue additional restrictions pursuant to FINRA Rule 4120.
If the firm, its management or its representatives have any questions about specific transactions, please

contact William Wollman, Senior Vice President who will be able to provide guidance as to these
requirements.

Suspension
Pursuant to paragraph (f) of FINRA Rule 9557, your firm's failure to comply with the requirements
and/or restrictions imposed by this notice shall be deemed, without further notice from FINRA, to result
in the automatic and immediate suspension of your firm unless FINRA staff issues a letter of withdrawal
of all requirements and/or restrictions imposed by this notice pursuant to F!NRA Rule 9557{g)(2).
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Requesting a Letter of Withdrawal of the Notice
Your firm may make a request for a letter of withdrawal of this notice pursuant to FINRA Rule 9557(e).
The request must be directed to the undersigned via overnight courier or facsimile and may be
requested at any time after this notice is served. If your firm elects to make such a request, then
your firm must demonstrate to the satisfaction of FINRA staff that the requirements and/or
restrictions imposed by this notice should be removed or reduced. If FINRA staff denies your
request, FINRA Rules do not preclude your firm from making a subsequent request or requests.

Request for Hearing; Stay of Effectiveness
In addition to making a request for a letter of withdrawal pursuant to FINRA Rule 9557{e), your firm
may file a written request for a hearing with the Office of Hearing Officers pursuant to FINRA Rule
9559. Such request must be made within two business days of service of this notice. Accordingly,
such request must be made on or before close of business on Monday, December 5, 2011.
Pursuant to FINRA Rule 9557(d), a timely request for a hearing shall stay the effectiveness of this
notice for ten business days after service of this notice or until the Office of Hearing Officers issues a
written order under FINRA Rule 9559(o)(4}(A) (whichever period is less) (unless FINRA's Chief
Executive Officer (or such other senior officer as the Chief Executive Officer may designate) determines
that such a stay cannot be permitted with safety to investors, creditors or other members). No
extension of the stay period is permitted. In situations where a timely request for a hearing stays the
action for ten business days after service of the notice or until the Office of Hearing Officers issues a
written order under Rule 9559{o)(4)(A) (whichever period is less), this notice shall not be deemed to
have taken effect during that entire period.
A request for a hearing must set forth with specificity any and all defenses to this notice. A request for
a hearing may seek to contest: (a) the validity of the requirements and/or restrictions imposed by this
notice (as the same may have been reduced by a letter of withdrawal pursuant to FINRA Rule
9557(g)(2), if applicable); and/or {b) FINRA staffs determination not to issue a letter of withdrawal of
all requirements and/or restrictions imposed by this notice, if such has been requested by your firm.

Hearing Panel
Pursuant to FINRA Rule 9559(n), a Hearing Panel may approve or withdraw- but not modify -the
requirements and/or restrictions imposed by this notice. FINRA Rules provide that if the Hearing Panel
approves the requirements and/or restrictions imposed by this notice and finds that your firm has not
complied with all of them, then the Hearing Panel shall impose an immediate suspension on your firm.
Please contact me with any questions regarding this notice.
Sincerely,

Cc: Philip Pendergraft
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Phil Pendergraft <ppendergraft@penson. com>
Thursday, December 1, 20 11 3 :00 PM
'Demetrios.Koutros@finra.org'
Re: Penson Letter 12/1/11

Thanks ... obviously the smaller the circulation the better.
Thanks
Phil

Penson Financial Services, Inc.
Building the Best Clearing and Execution Services Firm in the World

From: Koutros, Demetrios G [mailto:Demetrios.Koutros@finra.org]
Sent: Thursday, December 01, 2011 01:58PM
To: Phil Pendergraft
Subject: Re: Penson Letter 12/1/11

I will check currently we have only discussed tllis with the SEC
··--· Original Message ----From: Phil Pendergraft <ppendergrc~ft@penson.com>
To: Koutros, Demetrios G
Sent: Thu Dec 01 14:45 12 2011
Subject: FW: Penson Letter 12/l/ll

J:
How broadly will tllis letter be shared? Will it go to any clearing organizations (DTC etc.)?
Tltanks
Phil

From: DiGioia, Lina [Lina.DiGioia@finra.org]
Sent: Thursday, December 01,2011 1:42PM
To: Bill Yancey
Cc: Phil Pendergraft; Andy Koslow; nnendelson@morganlewis.com: Bergeron, Omelia; Wolhnan, Bill; Vogel, Grace;
Ellman, Michael; Koutros, Demetrios G
Subject: Penson Letter 12/1/11

STATEMENT OF COJ\'FIDENTIALITY: This message and any auaclunenls are intended solely for Ute person or entity to
which it is addressed and may contain confidential or privileged information. If the recipient of tllis message is not the
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addressee or a person responsible for delivering the message to the addressee, such recipient is prohibited from reading or
using this message in any way. If you have received this message in error, please call the sender of this message immediately
and delete t11e message from any computer.

Confidentiality Notice: This email, including attachments, may include non-public,
proprietary, confidential or legally privileged information.
If you are not an
intended recipient or an authorized agent of an intended
, you are hereby
notified that any dissemination, distribution or copying of the information
contained in or transmitted with this e-mail is unauthorized and strictly
prohibited.
If you have received this email in error, please
the sender by
replying to this message and permanently delete this e-mail, its attachments, and
any copies of it immediately. You should not retain, copy or use this e-mall or
any attachment for any purpose, nor disclose all or any part of the contents to any
other person. Thank you
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Phil Pendergraft <ppendergraft@penson. com>
Friday, December 2, 2011 12:17 PM
Bill Yancey <BYancey@PENSON.COM>; Bryce Engel <BEngel@PENSON.COM>
RE: Important

Bill
I have asked John Kenny to call when he lands so that we can work on most of this.

I have already reached out to Opus and will talk to Paul Mishkin today as well.
We need to get a notice out on PM accounts to all correspondents approved for PM
Thanks
Phil

From: Bill Yancey

Sent: Friday, December 02, 2011 11:05 AM
To: Phil Pendergraft; Bryce Engel
Subject: Important

GuysThere are several items that I believe require high level attention near term. Rather than attempt to cover them in
detail, I am simply forwarding a bullet list of important topics.

• Key employee retention plan- we are losing our very best people .... we cannot run the business if our stars
all leave
• New Finra letter- we need to bring a few more people over the wall today .... Carl, William, Holly, etc ...
(Holly and Kim are picking up on the Finra letter contents from daily interaction with the Commission staff
onsite)
• We have to tell Sean Malloy something today ... No additional business- (plan to communicate with our
sales team ... possibly further reduce sales team)
• We need to notify PM relationships that no additional accounts can be opened (NOW)
• Communication with lB's/clients regarding large debits- there will be fall out (NOW)
• Some sort of communication with PFSI team is critical (lots of very restless and worried key
managers/leaders already hearing certain things- need a communication plan)
o I suggest we immediately communicate that we cannot add any business until the conversion is
cleaned up ..... mid Ql 2012
• more later. ...
Bill Yancey! PFSI President/CEO
Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.765.1314 I F: 214.765.1027
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Phil Pendergraft <ppendergraft@penson.com>
Tuesday, December 6, 2011 10:46 AM
Brian Gover <BGover@PENSON.COM>; Gaty Wiedman <GWiedman@PENSON.COM>;
R yanThomason <rthomason@PENSON. COM>
John Ketmy <JKetmy(g!PENSON.COM>; Bart McCain <bmccain@PENSON.COM>
RE: $20MM outgoing OPUS wire

Brian
If they have the excess, this is fine. We are transferring their custody and financing to JPM effective tomorrow, so it is not surprising that they
are taking out funds.
Thanks
Phil
From:

Brian Gover

Sent: Tuesday, December 06, 2011 9:43AM
To: Gary Wiedman; Ryan Thomason
Cc: John Kenny; Phil Pendergraft; Bart McCain

Subject: FW: $20MM outgoing OPUS wire
Ryan,
Could you either run the query or check with Mike Thomas to get the TD and SD balance for Opus?
Thanks

From:

Cliffton Douangdara

Sent: Tuesday, December 06, 2011 9:40AM
To: Laura McClure
Cc: Josue Sanchez; Michael Oxley; Brian Gover; Penson • Dallas- Banking; Sammy Ngo

Subject: $20MM outgoing OPUS wire
Please approve and release this wire for Opus.
1 Total Row(s)
Outgoing Tran>fers

1¢.
Action Office Code Account
OF

Account Name

Amount Fees Currency IRA Sys Dist Status

66400003 OPUS TRADING FUND LLC Wire Transfer 20000000.00 15.00 USD

No No

Pending Penson Approval

Regards,

CLIFFTON DOUANGDARA

I Product Support Group

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.penson.com

Building the Best Clearing and Execution Services Firm in the World
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Phil Pendergraft <ppendergraft@penson.com>
Monday, December 5, 2011 9:59AM
Andrew Fishman <amfishman@schonfeld.com>
Mark Peters <MPeters@schonfeld.com>
RE: Please let me know where and when mark and I can call u

Andrew
Tam available on my cell phone at 214 213 102o.
Thanks
Phil

From: Andrew Fishman [amfislunar('qjschonfeld.com]
Sent: Monday, December 05, 2011 8:32 AM
To: Phil Pendergraft
Cc: Mark Peters
Subject: Please let me know where and when mark and I can call u
We finished our call with jpm and have a game plan. Need to discuss with u.

Andrew Fishman
President
Schonfeld Group
460 Park Avenue
New York, NY 10022
(212) 758-8203

Tllis communication is for infonnational purposes only. It is not intended as an offer or solicitation or as an official confirmation.
Market prices and other infonnation are not guaranteed as to completeness or accuracy and are subject to change without notice.
Schonfeld Group reserves the right to monitor and review the content of all messages sent to or from this e-mail address.
--_ 000 _2117df62fe3b4bcea62eef68c7179736joumalreportgenerato
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Phil Pendergraft <ppendergraft@penson.com>
Monday, December 5, 2011 10:44 AM
John Kenny <JKenny@PENSON.COM>
Bill Yancey <BYancey@PENSON.COM>; Bryce Engel <BEngel@PENSON.COM>
Opus

John:
Opus is planning to move their custody and financing to JPM. They are shooting to do this effective on Wednesday trade
date.
Effective Wednesday, they will begin to process all street side trades into an inventory account on our books, and then
submit average price trades that will go into a DVP account on our books, with JPM as the prime broker. Opus will handle
the trade creation and submission for both sides.
The tentative plan is for them to run trades for closing trade date positions as of tomorrow night. They will run trades at
tomorrow's closing price flattening all of the subaccounts into the inventory account, and then run average price trades to
JPM in the DVP account.
John .. .I need you to call Mark Peters asap on this to work out the details. His number is 516 942 2513.
Please let me know if you need any assistance from me on this.
Thanks

Phil
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OPUS TRADING :FUND LLC
One Jericho Plaza
Jericho, New York .11753

January 26,2012

Mr. Bill Yancey
President
Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400
Dallas, Texas 75201
Re:

Termination of Portfolio Margining Account Side Agreement and Equity
Execution Agreement

Dear Mr. Yancey;
Reference is made to that ce1tain Portfolio Margining Account Side Agreement dated
December 28, 2007, as amended (the "PM Agreement"), between Penson Financial Services,
Inc. ("Penson") and Opus Trading Fund LLC ("Opus").
As you are aware, on December 2, 2011 Penson informed Opus that as a result of certain
restrictions imposed on Penson by securities reglllators, Penson would be unable to finance debit
balances for Opus in excess of $40 million, effective on December 7, 2011 (three business days
after Penson informed Opus of the imposition of the debit balance financing restrictions). It is
our undr:m:llanding that the debit balance financing restrictions were imposed on Penson without
regard to the amount of cash or securities deposited by Opus in the pmtfolio margining account
maintained by Penson for Opus pursuant to Section 1 of the PM Agreement

As you are further aware from, among other things, our course of dealing over the past
t1ve years, the normal business operations of Opus require debit financing well in excess of the
$40 million limit imposed by the securities regulators. Consequently, and as Penson has
acknowledged, as of December 7, 2011 it was no longer possible or practicable for Penson to
provide to Opus the services required under the PM Agreement. As a result of the foregoing, and
at the direction and with the prior consent and cooperation of Penson, Opus entered into a
portfolio margining agreement with, and on December 7, 2011 transferred its entire portfolio
margining account from Penson to, J.P. Morgan Securities LLC.
Accordingly, pursuant to Section 4(b)(ii)(2) of the PM Agreement, and based upon the
facts that Penson has conveyed to us, please accept this letter as fom1al notice by Opus of the
termination of the PM Agreement on the date that is five days after the date hereof as a result of
Penson being enjoined, prohibited or suspended from engaging in securities business activities,
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which injunction, prohibition or suspension has made impracticable the portfolio margining
relationship established in the PM Agreement
Alternatively, if the right to terminate the PM Agreement set forth in Section 4(b)(ii)(2) is
not available to Opus for any reason, then please accept this letter as formal notice by Opus
pursuant to Section 4(b)(H)(1) of the PM Agreement of Penson's failure to comply with the
terms of the PM Agreement by failing to provide to Opus all of the services required thereunder.
If such failure is not cured within 20 days from the date hereof, Opus intends to terminate the
PM Agreement pursuant to Section 4(b)(ii)(l) thereof.
In addition, pursuant to Section 7 of that ce1iain Equity Execution Agreement dated
November 12, 2010 between Penson and Opus, as amended (the "Execution Agreement"), please
accept this letter as fom1al noti~;.~e by Opus of the tem1ination of the Execution Agreement on the
earlier to occur of(a) the termination ofthe PM Agreement, and (b) the date that is 30 days from
the date hereof.
Please be advised that Opus has not yet determined the full costs and expenses, including
those due to the disruption to its business, that it has incurred as a rcsuH of Penson's inability to
provide to Opus the services required under the PM Agreement and reserves all rights under the
PM Agreement and the Execution Agreement.

Very truly yours,
OPUS TRADING FUND LLC

By:

Amity Advisers LLC
Manager

By:

Schonfe_~S!. trr()%1)\'l!dings LLC
M ana~t ,., · J,;.(r''

r~ · · ·o·.· · · · · · ·l~:·:·;, ~(:-: ~t·w, ·- · · · · · · · · · ·
y;

Andrew tvl, 'RJshman
JHt~sid~;~lrt

<.~c:

Mr. Phil. I)endergraft (via email ppendergraft@penson.com)
Owen Scheurich, Esq. (via email oscheurich@penson.com)
Mark H. Peckman, Esq. (via email rnhpeckman@schonfeld.com)
Steven T. Gersh, Esq. (via email stg@beliralaw.com)
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FAX NO, 2147651140

P. 02

1700 rae ilk Avenue
Suite l>lOO

Dallas. T~xns 7S:l0l-7lll.
214.?65, II 00.
www.pct!S!.>n,co>n

CONFIDli:NTIAL AND
INADMISSIBLE SETTLEl\lENT COMMUNICATiON

JanuaJ-y 30,201.2
Opus Trading Fund LLC
Schonfeld Seculities, LLC
One Jericho Ph'!:La
Jericho, NY 11753

Att: Andrew Fishman

Mark Pec!<-.man
Robert Winn
Mark Peters

VIA FACSfMTLE AND OVERNIGHT COURIER
Gentlemen,

We are in receipt ofyout letter dated January 26, 2012 (the "Opus Letter") sent to Bill
Yancey relating to that certain Portfolio Margining Account Side Agreement dated
Dcct~rnber 28, 2007 (os arnended, the "PM Agreement") l\nd Equity Execution
Agreement dated Noven1ber 12, 2010 (~Is amended, the "Execution Agreement"), each

between Penson Financial Services., Tnc, (''Pens<m'') and Opus Trading F1.1nd LLC
("Opus'').

The Opq~ \..\':r.te:r (~i:\nt;J.lns cl:Hital inc.:rtTcct fnttt1n1 <1,st:u:nptions, whl6h ~::onsequently ]cad
l(J inact.nrnte Hnulytical <~ondusis.)H$. Fin~t, there am no provlsio>1S in th<; PM Agre(-:mcnt
thm r~qnire f>(:nson to provide <my defhHxl h>.vel (Jf UnHncing to Opu~;. H i~ a!so not
nmrk(~f prncth:.e: ti..ll' dtm·inP.; t1m.Hl w ,rrovide il1Ud1 ·nn~:mcing c:t'>nJmltn-lt::tHs usn is
unders!Of)(l that t1nandng may be ollht:d based on .the tl:lt<)llty ofthc circumstanct:~.
which may d1ange th~>lri. time to tirne and may or 111ay not be under the cleru·ing firm's
~.:ontroL Sc.,~(md, in Dc-:<::~l:ll!bcx:, 20 11, we reachc.!d an understt:\nding with Opus that based
on the paxti!::'s' wuttml intcn:sts we would t~UWQU!IH.Y ~~nnw ()pus i(~ h~v4~ J.}\ Mrirgan
Set~urities LLC service Opu!-i' financing ~md.cm;tody roqtdn~rnr;;nl:>; Opu<> at: no ti!Ji(l then
or prior to our n~celpt of the Opus Letter alleged <l f'<mson br~~anh oftht; PM Az.n~t':nil:~nt.
Third, none oft he fncts or provisions of the PM A,p.rc;{~n:xertt yNi cited :wpptnHhe
propu~ition

that there has been a Penson breach oft he PM Agreotnent

As ycu also recalL revenues generated under the PM Agreetn~:)rH were included when
calculating the consideration puid hy SA I Holdings, Inc. (a i'"enson affiliate, '"SAl'') in
connection with that cettnin A.sset Purchase Agreement dated November 20, 2006 (as
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arnendt:d, the ''Purchase Agreement") ht:!t\Veen SAT and Schon1eld Securitie~, LLC {an
Opus affiliate, ''Schonfeld''): We also bolieve that the Execution Agreement. entered into
in concert with rht! PM A&,•-reement, constitutes an agre0ment Goniernplated hy the
Purchuse Agreement, us revenues generated thon~Hnder wcm included whfm cah:u!ming
the consideration paid by SA[ under the Purchase Agreement Opus' intended conduct as
set out 1n the Opus Letter indicates to us that Schont'i.31d and Opus an~ ucting in.~
concorl.ed way t\.) deny Penson the· intended ben~tits of the Purchase Agreement.
This attem.pt to unllatem.lly and inapptopriately alter fht! bargains those entities have
stmck are harmf'ill to Penson and its affiliates and will not be tolerated. We be1i('ve,
u.mong othet things, that Opus' action cnuse:=; a breach of the f'M Agreement, the
Execution Agreement and the Purchase Agreement, and otber agn.':~ments anciHary
thfm'!to, and we are hereby notifying Schontl~lct that it ha!i: indemnitk::ttion obligations in
favor of Penson and its affiliates under S<;;ction 10,02 of the Purchase Abrreement. As a
direct COlWt:qucncc of the hwm caused by the a(.:~ions sd itnth in the Opus Letter,
Penson's contractual and <.lthcrrights entitle u.s to an clffsct against all arni..)Unts that would
mhcrwiso be due in the htture to Schonfeld under the terrns of the Purchaiile Agre::t:..ment,
as wd I as to seek other anl()ttnts. Ycu are hereby 11oti n~d that we are immediately
suspending payment ofall such future payment::< pending a determination of the amount
of your Eabi !ity to Penson or until the above-dosoribGd contractual breaches are cured.

We note thut we may exercise other of ~)Uf rights and remedks, contractual or otherwise,
all of whJCh £Jrc hcl'oby reserved.

Very truly yo1.1rs,

~-;a2wPhil Penclorgraft
Cc: Steven Gersh, Esq.

01/31/2012 TUE 11•14 [TX/RX NO 8HO] IP.J003
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Term Sheet
May 21,2012

This term sheet reflects the principal terms and conditions of a proposed series oftransactions
(the "Transaction") in which a new holding company ("Newco") will be formed to hold 100% of the
equity interests in Ridge Clearing & O~ttsourcing Solutions, Inc. ("JVP 1 Sub"). Newco will be owned
by a subsidi!:lt)l of PEAK6 Investments, L.P. ("PEAK6") and Penson Financial Services, Inc. ("PPSI")
as set forth herein. rt is currently contemplated that Newco will be formed as a limited liability
company (with a checked box to be treated as a corporation for federal income tax purposes). It is
understood that the consummation of each of the transactions contemplated hereby and the agreements
related thereto is dependent upon all such transactions and agreements being consummated
simultaneously or in immediate sequence.
The parties acknowledge that (i) the proposed Transaction has been structured in a manner to
protect approximately 1 million customers holding retail brokerage accO\.mts through PFSI
cor!'espondents and preserve value for PFSI and its parent entity and (ii) the Securities and Exchange
Commission (the "SEC") and FINRA are supportive of the Transaction and PEAK6 expects, and is
entering into this term sheet based on the understanding that the SEC and FINRA will proactively
support the Transaction. including through public comment and discussions with PWI's bondholders.
Contributions in Kind to Newco

t. Broadridge Financial Solutions, Inc. ("Broa_grld~") sells 100% of JVPt Sub to Newco. The
purchase price paid to Droadridge is equal to the amount of regulatory net capital transferred
with JVP1 Sub, which is estimated to be uppwximatcly $3.5 million (the "Broadridge Purchase
Price").
2. PFSI assigns all US securities clearing contracts and all related customer and introducing
broker proprietary accounts and assets to JVP1 Sub (or if for tax or other reasons it is
determined by PEAK6 to have the contl'ibution be to Newco and then contributed to JVPl Sub,
the contribution shall first be to Newco).
3. No Canadian or futures assets/liabilities/contracts or operations will be included.
4, In connection with the Transaction, PFSI will indemnify Newco, JVPl Sub, PEAK6 and
PEJ\K6's affiliates fot· aH liabilities, costs, expenses, obligations, claims, actions, settlements
and proceedings in connection with, resulting from or related to (x) the Transactions and/or the
assignments, (y)excluded liabilities (which will include all liabilities arising pre-closing) and
(z) breaches of representations and warranties in the assignment agreement, provided that such
indemnity for breaches of representations and warranties, except for agreed exclusions, shall
not exceed $45 million but such cap shall not apply to any offset/recovery under the first
sentence of Section 4(b) below.
a. PFSf will make customary representations and warranties, including without limitation
as to its balance sheet and solvency before and after consummation ofthe Transaction,
that the transactions do not conflict with, breach or violate other agreements or
covenants of it, its parent or any of their affiliates.
b. All of PFSI 's indemnification obligations, at the indemnitee's election, may be satisfied
by reducing PFSl 's distributions fmm Newco, and/or its payments under the services
agreements to which it i!l a patty. In the event that PFSI, Nexa Technologies, Inc.
("Nexa") or any other PFSI affiliates that are parties thereto or that provide services
thereunder cannot perform under the Transition Services Agreement between Newco,
1
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JVP1 Sub, PFSI and Nexa ("PFSI/Nexa TSA"), Broadridge will perform the services
lmder the PFSI/Nexa TSA for the balance of the transition period, which shall not
exceed 24 months (Broadridge will also provide any and all reasonably necessary
service and assistance to Newco and JVPl Sub to transition to a new service provider
and to prevent service interruptions or degradation of services at cost); provided that the
PFSI/Nexa TSA provides Broadridge an ability to obtain the necessary property and
personnel to provide the services contemplated thereunder, at cost as provided for
below in paragraph 2a under "Services Agreement."
c. Penson Worldwide Inc. ("PWI") and PFSl will further covenant and agt•ee that it is their
intention to reorganize their remaining business amund the Nexa business, which has a
value and net income in excess of all other PFSI/PWI busiriesses, and there are no
agreements, understandings or identified purchasers for their other businesses, other
than the futures business. PWI and PFSI will further represent that they have no present
intention to sell their principal remaining business, other than the futures business,
which PFSI expects to sell for a minimum of$10,000,000 over net asset value, and its
discontinued operations.
5. In connection with the sale of JVPl Sub, Broadridge will indemnify Newoo, JVP1 Sub and
PEAK6 and PEAK6's aftiliates for all liabilities in connection with the sale, for breaches of
representations and warranties in the sale agreement and for all liabilities, expenses,
obligations, settlements, proceedings costs or claims related to the operation of NP 1 Sub's
business and/or periods of time prior to the sale. Newco and JVPl Sub will indemnify
Broadridge for all liabilities, expenses, obligations, settlements, proceedings costs Ol' claims
related to the operation ofNcwco's and JVPl S11b's business acquired from PFSl (and not, for
the avoidance of doubt related to businesses acquired from Broadridge or the re-payment of
escheat capital in JVP1 Sub) for periods oftime following the sale. All of Broadridge•s
indemnification obligations may be satisfied, at the indemnitee's election, by reducing
Broadridge's payments under the services agreements to which it is a party and/or the amount
ofBroadridge's potential termination payment under the MSA (described below).
6. PFSJ will represent that (i) it has received a legal opinion from Delaware counsel to the effect
that the Transactions do not constitute the sale of all or substantially all of Penson Worldwide
Inc.'s assets or business and approval of the shareho1ders of Penson Worldwide Inc. is not
required (and at PRA K6,s election, such opinion shall be provided to PEAK6 along with a
standard reliance letter from the law firm rendering such opinion) and (ii) the consummation of
the transactions does not violate either the Indenture, dated June 3, 2009, between Penson
Worldwide, Jnc. and U.S. Bank National Association or the Indenture, dated May 6, 201 0~
between Penson Worldwide, Inc. and U.S. Bank National Association.
7. PFSl agrees to provide PEAK6 with reasonable access to PFS1's books and records relating to
the assignment ofthc assets and the pre-closing operation ofthe business, and PEAK6 will
cause Newco and JVP1 Sub to provide PFSI with reasonable access to the books and records
related to the pre-closing business in its possession or control.
Contributions of Cash and Regulatory Net Capital
l, PEAK6
$40 mm of cash
2. PFSI
$90 mm ofregulatory net capital as defined in Rule 15c3-1~ as determined by
PEAK6, whose determination with respect thereto shall be binding upon the
parties unless manifestly unreasonable. A mechanism designed to ensure that at
least $90 mm of regulatory net capital is contributed at the closing will be
2
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included, and any excess will be refunded to PFSI after completion of a
mutually acceptable true~up process.
Cauital Structure and Economic and Voting Interests in Newco
1. Capital Structure
a. $35 mm of PEAK6 contribution is in the form of a subordinated loan made directly to
JVP1 Sub by an affiliate ofPEAK6 to be identified. Cash pay interest at a rate of9%
per annum. The debt will be structured as a 2-ycar loan on FINRA Fonn SL-31D,
b. Remaining PEAK6 and PFSI contributions are common membership interests in
Newco.
2, Economic Interests (not including debt portion)
a. PEAK6
5.263%
b. PFSI
94.737%
Management I Governance ofNewco
l. PEAK6 manages Newco as managing member. As a management fee, PEAK6 will be paid (j)
20% of the first $10 million of annual net profits ofNewco and JVPl Sub, on a consolidated
basis and (ii) 30% of annual the net profits ofNewco and JVP1 Sub, on a consolidated basis, in
'-'Xcess of$10 million.
2. PEAK6 enters a support services agreement with Newco, pursuant to wbjch PEAK6 will
provide services (including legal, back office, tinance, accounting, etc.) and will be paid the
fully allocated costs of such services plus 2% of the gross revenues ofNewco and JVPl Sub,
on a consolidated basis.
3. PEAK6 has the option, which it may exercise, in whole or in part: from time to time and at any
time, to purchase PFSFs interests in Newco at an amount equal to 120% of the then-current
value ofPFSI's capi1al account (whichshall equal $90 million as of the closing, and be debited
or credited with PFSI's pro-rata pot1ion of consolidated profits and losses ofNewco calculated
on a GAAP basis).
4. PFSI will establish an escrow account with $2 ,million for the benefit ofNewco, JVP 1 Sub and
PEAK6 to meet actual documented legal and !Higation cosls and expenses for which Newco,
JVPl Sub or PEAK6 are entitled to indemnification. Such account shall be maintained with an
institution acceptable to PEAK6 and be for a minjmum 5-year term.
Services Agreements
L PFSI terminates the existing Master Services Agreement between PFSI and Broadridge (the
"Existing MSA''), as it relates to and including all existing U.S. schedules thereto or, at
PEAK6's election, such agreement will be assigned to JVP1 Sub at closing. PFSI will be
entitled to continue to utilize the Broadl'idge services in the U.S. until the conversion to JVPl
Sub is complete.
2. Broadridge enters into a new 10-year master services agreement (the "MSAH) with Newco and
JVPl Sub for Broadridge and its affiliates to provide services to Newco and JVPl Sub. In the
event that the Existing MSA is assigned to JVP 1 Sub, upon the entry into the MSA, the
Existing MS/\ will terminate without any penalty, fee or obligation except as set forth in
Section 6 below.
a. Broadridge agrees that under the MSA it will perform, in consideration of the revenue
sharing arrangement set forth below, (i) all services consistent with the services
Broadridge currently provides and services Broadridge bus committed to provide to
PFSI, and (ii) as necessary, any or all services to be provided by PFSI and/or Nexa
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pursuant to the PFSI/Nexa TSA in the event PFSI and/or Nexa do not perform any or all
such services pursuant to, and for the remainder of the term of, the PFSI/Nexa TSA.
The services in (i) above shall include services as they may be required as a result of
future regulatory, industry or similar changes in the correspondent clearing business and
that Newco requests, to the extent that Broadridge can provide them, at no additional
cost to Newco and/or JVPl. To the extent Broadridgc performs any services pursuant
to the PFSI/Nexa TSA, Broadridge shall be paid in accordance with the terms of the
TSA (but in no event more for such services than PPSI's cost therefor). The parties
intend that the MSA (or other agreement entered into relating to such services) shall
contain "catch-all" and "no-extras" provisions to this effect. Payments to Broadridge
under the MSA will be as follows:
$0 to $150,000,000 of Net Revenue- 22% of such Net Revenues (but for 2012, the
revenue sharing number will be a lower percentage of Net Revenues ofNewco
(considered on an annualized basis) if Net Revenues are less than or eq~ml to 95% of
first quarter 2012 actual PFSI Net Revenues (considered on an annual basis))
Next $50,000,000 (i.e. $150,000,000.01 to $200,000,000) ofNet Revenue- 20% of
such 1\et Revenues
Next $50,000,000 (i.e. $200,000,000.01 to $250,000,000) ofNet Revenue- 17% of
such Net Revenues
Net Revenues in excess of $250,000,000- 13% of such Net Revenues
"Net Revenue" shall mean annual (calendar year) revenues from correspondent
clearing businesses run on the Broadridge platform only and shall exclude any revenues
relating to non--correspondent clearing businesses such as revenue from floor brokerage
operations, clearance, execution, order routing and other fees {but only to the extent
such revenues are related to non-cor1·espondent clearing businesses).
b. lfNewco and/or JVPl Sub identifY any product or service needed (based on the current
business operations of the operations to be acquired by JVPl Sub and Newco) to
operate their respective businesses within four months of closing that is not provided
under the MSA or currently performed by PFSl or one of its affiliates tor itself,
Broudridge will agree to build or otherwise obtain such product or service at
Broadridge's cost and provide such product m service to Newco and JVPl Sub at no
additional cost to Newco and JVPI Sub, except to the extent prohibited by law, rule or
regulation, or by a regulator. After expiration of such four month period, ifNewco
and/or JVPl Sub identify any product or service needed to operate their respective
businesses that is not provided under the MSA or currently performed by PFSI or one of
its affiliates for itself, Broad1·idge shall supply such product or service to Newco and
JVPl Sub (i) at no additional cost to Newco and JVPl Sub ifBroadridge's cost is equal
to Ot' less than the additional revenues reasonably expected to result to Broadridge as a
result of such product or service or (ii) at a pl'ice to be negotiated between JVP 1 Sub
and Broadridge in good faith if provision of such product or service to JVP 1 Sub will
cost Broadridge more than the additional revenues reasonably expected to be received
by Broadridge as a result of such product or service.
c. If the entire MSA is terminated by Newco for convenience, Broad ridge shall receive a
payment equal to $65 million, reduced on a straight-line basis over the term ofthe MSA
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(reduced on a monthly basis by $541,666.66 on each monthly anniversary of entry into
the MSA) (the '~Termination Fee").
d. IfBroadridge fails to meet its obligations to provide services under the MSA, its
payments under the MSA may, at the election of the other party to the agreement, be
reduced to offset losses and damages in connection with such faiJure, provided that such
payments will, other than certain to be agreed exceptions, be capped for each year ofthe
term at the gr·eate1· of(i) for year one of the MSA, $20 million, year two of the MSA,
$15 mllllon, and thereatler $l 0 million and (ii) the amount of compensation Broadridge
has received under such agreement over the p1·ior rolling 12-month period (as measured
from the date of such failure. lfBroadridge is in material default and does not cure
within 30 days, Newco and JVPl Sub shall be entitled to terminate the MSA and all
schedules thereto without payment ofthe termination fee set forth above.
e. Broad1·idge shall have audit rights with regard to Net Revenue calculations.
f. Broadridge and PEAK6 will mutually agree on a list of additional services to be
included in the MSA that BI'Oadridge will provide for no additional cost.
PFSI, Nexa and, if necessary, other Penson entities enter into a transition services agreement to
pmvide securities and futures clearing services to JVP1 Sub and Newco.
a. PFSI, Nexa and stJch other entities must petform transition services to operate the
cleal'ing and othel' business, inch1ding at a minimum the services it currently performs.
Such services must ensure that Newco und JVPl Sub comply with applicable
regulatory, legal or industry requirements.
b. If PFSI, Nexa and/or such other entities fail to meet their obligations to provide
services, in addition to the othel' remedies available to Newco and JVPl Sub, at
Newco's election, PFSI's distributions from Newco can be reduced.
c. Broadridge will take such steps as it deems necessary or appropriate to put it in a
position to provide such replacement services.
Nexa (and other Penson entities to be determined) enters into a services agreement with
Newco, pursuant to which Nexa grants to Newco and JVPl Sub a royalty free, fully paid, nonexclusive, world-wide, sublicensablc, pcrpctualliccnsc to the intellectual propet1y currently
used in PFSI's business as part ofNewco's clearing operations and agrees to provide related
services to Newco and JVPl Sub. Other than for Nexa back~end order routing and execution
which will be as provided for under the PFSI/Nexa TSA, Nexa and Newco will negotiate new
pricing terms for any licenses and services for any additional customer and correspondent of
Newco following the closing who desires to use the Nexa platform and agrees to provide
'- \) 1-1 ~
related services to Newco and JVPl Sub. Ne:xa and PFSl agree to provide all somce codes to
Newco and JVP1 Sub. w\~ +\..e. e"'"f.C.,~\;l-t\0" ~ N~c~ .\"""'rlVlf e.v;d ~o~\....t\.-lU... w~\l ue. ,
PFSI and Broadridge and their respective uffiliates, including Ncxa, agree not to, directly or p\~d. W\
indirectly, through ownership, control, management or otherwise, compete with, facilitate
o.~"'? \<;
10
competition with or provide intellectual pwperty or know~how to an entity that directly or
'~·"'""
indirectly competes with Newco or JVPI Sub in the correspondent cleal'ing business; provided, ~
however, that Broadridge may pt·ovide services to other parties similar to what it will provide
Newco and JVP 1 Sub under the MSA. The MSA will contain a mutually agreed to exclusivit-y
provision from JVPl Sub and Newco.
Concurrently with the closing of the Transaction, Broad ridge and PFSI wit! enter into a
Termination and Mutual Release Agreement, whereby they will terminate the existing Master
·
Services Agreement between them and release each olht:r rwm all U.S. claims of any nature,
including all ofBroadridges's rights of payment pursuant to that certain Amended and Restated
Seller Note dated effective as of July I, 2011 (but excluding any claims related solely to the

·w

6.

y

5

CONFIDENTIAL

A481
Penson_Opus00005401

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 236 of 301

performance of future obligations pursuant to the new agreements entet•ed into in connection
with the Transaction).
Governmental Approvals

All governmental, regulatory body and exchange approvals and consents (including approvals of selfregulatory organizations) in form and substance acceptabJe to PEAK6 will be in place at closing.
Funding

Replacement overnight funding for the clearing business in amounts reasonably acceptable to PEAK6
shall be in place as of the closing.
Confidentialij)!

The parties agree that the terms ofthis term sheet and all confidential and proprietary material
disclosed to one another during the course of negotiations of the transaction contemplated hereby will
be considered confidential and will not, without the other parties' prior written consent, be disclosed
to any third party, in any mannt:r whatsoever, in whole or in part, other than as otherwise required by
law or pe1mitted pursuant to confidentiality agreements between the parties hereto, and will not be
used by any party other than in connection with the transaction contemplated hereby.
Otller;

Non~ Binding

Nature

This term sheet may be executed in counterparts (whether by original signature or facsimile copy
thereof), each of which shall be deemed to constitute an original but all ofwhich, when taken together,
shall constitute one and the same instrument.
This Term Sheet was prepared to facilitate discussions l'egarding the proposed transactions outlined
abovt:. This Term Sheet does not constitute an offet· to enter into negotiations; it is only a non-binding
preliminary expression of interest. No obligations with respect to the ncgotiatjon, execution or closing
of the proposed Transaction are created, implied or inferred hereby. The on1y legally binding
obligtttions that will exist among the parties will be those expressly set forth in definitive transaction
documents when and if such definitive tt·ansaction documents are executed and delivered. PEAK6
reserves the right to withdraw from the negotiations and to not proceed with the transactions
contemplated hereby or with any transactions for any or no reason at any time prior to the execution
and delive1-y of s~1ch de1:1nitive transaction documents.
Agreed and accepted:
PEAK6 INVESTMENTS, L.P.
By:

___h~ \

Pv \

Name: DO\"'~ e..\ '1<-~ ~ c 11\1; k l
Title: ?.:...("--\ "'c: ,....) f't-1\ ~ 1.V~.wrl>Me-rts

D11te:.

M..<;j\, ~, 1.. \ I 2..::> \'Z..
6
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BROADRIDGE F1NANCIAL SOLUTIONS, INC.

PENSON FINANCIAL SERVICES, lNC.

~P-..JV1
Name:
Title: (...,~\,c;..,:_.f-1'¥'-ev--

Date:

';.

lt..\\ \L

Date:

Signature Page to Non· Binding Term Sheet Dated May 21, 2012
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I OFFICIAL USE

UNIFORM REQUEST FOR WITHDRAWAL FROM
BROKER-DEALER REGISTRATION

I

WARNING: INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACT MAY CONSTITUTE. CRIMINAL VIOLATIONS.
1. A. FULL NAME OF BROKER-DEALER (if sola pmprietor, state last. first and middle nama):
B. IRS Emp. !dent No.:
56-1673990
Penson Financial Services. Inc.
C. NAME UNDER WHICH BUSINESS IS CONDUCTED, IF DIFFERE:NT:
D. FIRM CRD NO.:

N/A

E. SEC FILE NO.:

25866

f', FIRM MAIN ADDRESS:

8-42095
G. MAILING ADDRESS, IF DIFFERENT:

1700 Pacific Ave., Suite 1400
CITY

NUMBER AND STREET

STA-~ICOUNTRY

CIT'!

NJMBER " " "'"<ET

NIA

0

2. Check One:
(,)

w
3, tJ)

0

0

D

a:
tJ)

214·765-1100

D

[X]

BSE
Ala bema

00

Alaska

[X)

Ari:zooa

D

D

LJ

[X]

CBOE

CHX

NSX

FINRA

Partial Wlhclrawal (Check box(es) where withdrawing in Jtem 3.)

NQX

D

D

D

D

NYSE

D

PHLX

ARCA

ISE

OTHER (specif),)

rAJ

Michigan

rn
m

Idaho

m

MinnesoiB

llincis

[X]

-'.liss~Sippi

Indiana

~ [X]
~
u 0

Arl<ansoo

!Xl

CBii[ornia

[X] Iowa

[!]

Colorado

[X] Kansas
[gJ Kentucky

Connoclicul

D

[X) Hawau

[X] Nocth Caral01a
[K] North Dakota
[X] Ohio

[X]

Utah

[X]

Vmnoot

[X] \1issouli

[X]

Ol<lahoma

[!]

Vir;) in lsl,nds

[X] 'OOnlana
[X] Nabraska

m

Vir'lnia

[EJ Washinglon

Puerto Rico

m

CKl
CKl

[X] Rhode lslard

CXl

Locisi2na

[X]

IT!

Maine

[X]

NawJeroey

00

Soulh Caroina

[X] Flocrla

[X) IAal)>land

[X]

Newl>'elit<l

[X]

So"th Dakola

[KJ Georgia

~

[2Q NewYorl;

[X]

Tl!nness~

If full withdrawal. complete A-D below.
A. Number of customers owed funds or securities:

-0j$ 0.00

I

B. Amount of money owed to:

customers

C.Market value of securities owed to:
D. Describe arrangements made for payment:

customers 1~0.00

Y'IY'(

I

I

NO

I· I

1·1

I

I

00

Does the broker-dealer owe any money or securl!les to any customer or broker-dealer?
If partial withdrawal, indicate jurlsdlctlon(s) from which you are withdrawing
where you owe funds or securities to customers in such jurisdiction(s):

WesiVirginia

[X] W~consin
[X) W)'()')Jing

DO

MM

YES

5.

rn

[X] Nevada

Date flrm ceased business or withdrew registration request (for partial withdrawals.
give the dale ceased business In the jurisdictions checked in item 3):

Te:~as

Oregon

[X]
[X] Dis !riel oi Cok.mbia

\1as.sachusetts

[XJ

Pennsylvania

New Hampshre

DeiilWiJI'e

4.

0

Full Withdrawal (skip item 3)

SECURITIES AND EXCHANGE COMMISSION (check on I~ if intending to conduct an intrastate business)

AM !OX

i... m

ZIP+<IIPCSTo\LCODE

TXIUSA
Dallas
75201
H. AREA CODE /TELEPHONE NO.:

l
I

broker-dealers
broker-dealers

I·

ISO.OO
ISO.OO

I
I

If this is a full withdrawal end Item 5 is answered "yes,' file w~h the CRD a FOCUS Report Part II (or Part IlA for non-carrying or non-clearing firms)
"Statement of Financial Condition" and "Computation of Net Capi1al" sections. For firms that do not file FOCUS Reports, file a statement of financial
condition giving the type and amount of the finn's assets a11d liabilities and net worth. The FOCUS Report and the statement of financial condition must
reflect the finances of the firm no earlier than 10 day~ before this Farm BOW is filed.
YES

6.

Is the broker-dealer now the subject of or named in any investment-related:

• investigation

• consumer-initiated complaint
• private civil litigation
NOTE: Update any incomplete or inaccLJrate information contained in item 11 of Form 80.

7.

.\REA CODE I TELE"HONE NO.

Apex Clearing Corporation
ADDRESS

~HERE:.

CKl

NO

D
D
D

I

RECO~DS·

N.AJJIE ANC ADORESS OF THE PERSON W'HO VVILL.I-"AVE: CUSTODY OF BOOt<S AND

[K)
[KJ

214-765-iiOO

B001<S N-JO RECORD$ Will BE. LOCAtED,

I~ ot~FEREN{

NUMB;;R AND BTR!:ET

STATfJCO<.../'•ffR'r'

CITY

ZIP·4i'POSTAL CODE

TX/USA
75201
1700 Pacific Ave., Suite 1400
Dallas
B. EXECUTION: The undersigned certifies that he/she has executed this form on behalf of. and with the authority of, the broker-dealer, and that all
information herein, including any attachments hereto, Is accurate, complete, and current. The undersigned and broker-dealer fllrther certify that all
information previoLJsiy submitted on Form BD is accurate and complete as of this date, and that the broker-dealer's books and reconds will be
preserved and available for inspection as required by law,
Penson Financial Services, Inc.
10126/40,11>1 (origi[1alliled 08/03/2012, amended OB/29/2012)
Name
A. Barto McCain, EVP/Chief Financial Officer

~~~e(t'J(j~~ M~ C~

~-r{

Signature
Subscribed and swam before me this
My Commission expires

day of

4 J/tf /1/
I

Qm ~Name
and
L

County of

e

.

.f),
A Ll A 5

I
CONFIDENTIAL

TIII".:AV

I#

Year

by

lp,dh -Y/:k LIA?
Notary Public

·~of

IEYA :5

{/

VtCMl .. M'(ERS

M~~~B.~
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter II

PENSON WORLDWIDE, INC., et al.,

Case No. 13-10061 (PJW)

Debtors. 1

(Jointly Administered)
Obj. Deadline: February 22, 2013 at 4:00 p.m. (ET)
Hearing Date: March 14,2013 at 9:30a.m. (ET)

-------------------------------------------------------------- X

APPLICATION PURSUANT TO SECTION 327(e) OF THE BANKRUPTCY CODE
AND BANKRUPTCY RULES 2014 AND 2016 FOR AN ORDER AUTHORIZING
THE RETENTION AND EMPLOYMENT OF MAYER BROWN LLP AS SPECIAL
COUNSEL FOR THE DEBTORS NUNC PRO TUNC TO THE PETITION DATE
The above-captioned debtors and debtors in possession (collectively, the
"Debtors"), by this application (the "Application"), respectfully seek the issuance and entry of an
order pursuant to sections 327(e) and 328(a) of title 11 of the United States Code, 11 U.S.C.
§§ 101 et seq. (the "Bankruptcy Code") and Rules 2014 and 2016 of the Federal Rules of
Bankruptcy Procedure (the "Bankruptcy Rules") authorizing the retention and employment of
Mayer Brown LLP ("Mayer Brown") as the Debtors' special counsel nunc pro tunc to the
Petition Date (as defined below). In support of this Application, the Debtors rely upon the
declaration of Mark Hanchet (the "Hanchet Declaration"), attached hereto as Exhibit B, and
respectfully represent as follows:

1

The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
Penson Worldwide, Inc. (6356); SAl Holdings, Inc. (3657); Penson Financial Services, Inc. (3990); Penson
Financial Futures, Inc. (6207); Penson Holdings, Inc. (4821 ); Penson Execution Services, Inc. (9338); Nexa
Technologies, Inc. (7424); GHPl, Inc. (1377); GHP2, LLC (1374); and Penson Futures (6207). The Debtors'
mailing address is 800 Klein Road, Suite 200, Plano, Texas 75074.
Ol:l3l47l79A
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.JURISDICTION
1.

This Court has jurisdiction to consider this matter pursuant to 28 lJ .S.C.

§§ 157 and 1334, and the Amending Standing Order ofReference from the United States District
CoUii for the District of Delaware dated as ofFebruary 29,2012. This matter is a core
proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper in this Court pursuant to 28 U.S.C.
§§ 1408 and 1409.
2.

The predicates for the relief requested herein are sections 327(e) and

328(a) of the Bankmptcy Code, rules 2014(a) and 2016 of the Federal Rules ofBankruptcy
Procedure and rules 2014-1 and 2016-1 of the Local Rules ofBankmptcy Practice and Procedure
of the United States Bankruptcy Court for the District of Delaware (the "Local Rules").
BACKGROUND

3.

On January 11, 2013 (the "Petition Date") each of the Debtors filed a

voluntary petition for relief under chapter 11 of the Bankruptcy Code (the "Chapter 11 Cases").
4.

The Debtors continue to operate their business and manage their properties

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. The
Chapter II Cases have been consolidated for procedural purposes only. No request for the
appointment of a trustee or examiner has been made in the Chapter 11 Cases. On January 24,
2013, the United States Trustee for the District of Delaware (the "U.S. Trustee") appointed the
Official Committee of Unsecured Creditors (the "Creditors' Committee") pursuant to section
11 02 of the Ban kruptey Code.
5.

Additional information regarding the events leading up to the Petition

Date and the facts and circumstances suppmting the relief requested herein are set fmih in the

01:13147179.4
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Declaration of Bryce B. Engel in Support a.( Chapter 11 Petitions and Requests for First Day
Reli~f[Docket

No. 2] (the "First Day Declaration"), which is incorporated herein by reference.

RELIEF REQUESTED
6.

By this Application, the Debtors seek the authority to employ and retain

Mayer Brown as their special counsel to continue representing them with respect to (a) certain
potential litigation with one oftheir former customers (the "Anticipated Litigation") and (b) a
pending investigation by the Securities and Exchange Commission (the "SEC Investigation" and
collectively with the Anticipating Litigation, the "327(e) Matters") pursuant to sections 327(e)
and 328(a) of the Bankruptcy Code in these Chapter 11 Cases, effective nunc pro tunc to the
Petition Date.

BASIS FOR RELIEF REQUESTED
A.

Mayer Brown's Qualifications
7.

Founded more than 130 years ago, Mayer Brown is one of the oldest fi1ms

in the United States and a leading global law firm employing more than 1500 lawyers in 21
offices in key business centers worldwide. Mayer Brown attorneys have extensive expertise
representing clients in a full-range of regulatory investigations and enforcement actions
conducted by the Securities and Exchange Commission (the "SEC"), the Financial Industry
Regulatory Authority, Inc ("FINRA"), the U.S. Commodity Futures Trading Commission,
individual states, and self-regulatory organizations. Mayer Brown attorneys also have
represented clients in many arbitration forums including FINRA, the Judicial Arbitration and
Mediation Services, and the American Arbitration Association, among others.
8.

With respect to the Debtors, Mayer Brown has garnered extensive

familiarity with the Debtors and their businesses through its regular representation of the Debtors
01:13147179.4
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in various matters since Mayer Brown was first retained by the Debtors in January, 2006. Over
the years, Mayer Brown has represented the Debtors in more than 100 FINRA arbitrations and
multiple regulatory investigations. As a result, Mayer Brown is very well-acquainted with the
Debtors and is well-qualified and able to represent the Debtors in the 327(e) Matters in an
efficient, timely and effective manner.
9.

The issues presented in the 327(e) Matters are complex and will require

counsel with extensive experience, knowledge and expertise, particularly in the areas of
regulatory investigations and enforcement actions. The Debtors have already requested
authorization to retain Paul, Weiss, Rifkind, Whm1on & Garrison LLP ("Paul Weiss") and
Young Conaway Stargatt & Taylor, LLP ("Young Conaway") as their general reorganization and
bankruptcy counsel. Nevertheless, the Debtors have requested that Mayer Brown continue to
represent them in connection with the 327(e) Matters to ensure continuity going forward.
10.

The Debtors submit that their continued representation by Mayer Brown

remains in the best interest of the estates and will avoid disruption that would result from
transitioning to new counsel. The Debtors further submit that the employment of Mayer Brown
as special counsel will not be duplicative of, but will augment the services to be provided by Paul
Weiss and Young Conaway. Mayer Brown has indicated its willingness to serve as the Debtors'
special counsel on the basis set forth herein and in the Hanchet Declaration and to render the
services described herein.
B.

Services to be Rendered
11.

The Debtors seck to retain Mayer Brown to render necessary services

relating to the 327(e) Matters. A detailed description of the 327(e) Matters is provided below:
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•

Anticipated Litigation. Mayer Brown was retained in July 2012 to represent
Penson Financial Services, Inc. ("Penson") in connection with claims against
one of its customers (the "Customer") and/or the Customer's affiliates arising
out of an Asset Purchase Agreement, a Pm1folio Margin Account Side
Agreement, and an Equity Execution Agreement, among other related
agreements? Mayer Brown expects to prosecute a FINRA arbitration against
the Customer and possibly state or federal court action against related parties.

•

SEC Investigation. Mayer Brown represents Penson in an investigation
currently being conducted by the SEC that is related to the resignation of one
of Penson's board members, as announced in a Form 8-K filed by Penson in
2012. The discovery requests and inquiries from the SEC as a consequence of
this investigation are extensive and ongoing.

12.

Mayer Brown has the necessary resources and expe11ise to provide such

advice and services. Furthermore, Mayer Brown is familiar with the Debtors' former businesses
and many of the legal issues likely to arise in connection with the 327(e) Matters.

C.

Compensation
13.

Subject to the billing adjustments described herein, Mayer Brown's billing

rates for attorneys handling the Anticipated Litigation are $825 per hour for partners and
between $420 and $670 per hour for associates (the "Regular Hourly Rates"). Mayer Brown and
the Debtors have agreed that for this matter, Mayer Brown's Regular Hourly Rates for its
timekeepers (including all attorneys and paralegals who work on it) will be reduced by 50%, but
if Penson receives any recovery with respect the Anticipated Litigation, Penson will share the
gross amount of any such recovery on a 50/50 basis with Mayer Brown until Mayer Brown has

2

Because the litigation has not yet commenced and it is possible that elaims with this Customer may yet be
resolved without the need for any formal litigation, the identity ofthe Customer is not being disclosed herein.
However, all necessary conflicts checks have been run with respect to such Customer in preparing the Hanchet
Declaration and, if required, Mayer Brown understands the Debtors will make the name of such Customer available
to the Court under seal or to the U.S. Trustee, Creditors' Committee or other interested parties with appropriate
confidentiality provisions in place.
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received not more than 125% of its gross fees at the Regular Hourly Rates for representing the
Debtors in connection with the Anticipated Litigation.
14.

With respect to the SEC Investigation, Mayer Brown has agreed to cap its

Regular Hourly Rates. Specifically, hilling rates for pminers working on the SEC Investigation
are capped at $485 per hour and billing rates for associates working on the SEC Investigation are
capped at $475 per hour.
15.

Mayer Brown also intends to hill the Debtors for the reasonable and

necessary time incurred by its attorneys and other professionals in connection with being
retained and compensated as special counsel in these Chapter 11 Cases at its Regular Hourly
Rates (e.g. for the time spent preparing this Declaration and time incurred preparing monthly fee
statements and interim and final fee applications), recognizing that the Debtors' general
bankruptcy attorneys in these Chapter 11 Cases take the lead in handling such matters so as to
avoid any duplication of effmis. The hourly rates for partners working on such administrative
bankmptcy matters range from $825 per hour to $950 per hour, the hourly rate for counsel is
$750 and the hourly rate of associates will range from $420 to $670 per hour. The hourly rate
for paralegal support on such work is $270.
16.

The Regular Hourly Rates proposed to he charged by Mayer Brown

(before application of the discounts and caps discussed above for the 327(e) Matters) are the
fim1's standard hourly rates for work of this nature. These rates are set at a level designed to
fairly compensate the firm for the work of its attomeys and paralegals and to cover fixed and
routine overhead expenses. It is Mayer Brown's policy to charge its clients in all areas of
practice for all other expenses incurred in connection with a client's case. The expenses charged
to clients include, among other things, mail and express mail charges, special or hand delivery
01:13147179,4
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charges, document processing, photocopying charges, charges for mailing supplies (including,
without limitation, envelopes and labels) provided by the firm to outside copying services for use
in mass mailings, travel expenses, computerized research, transcription costs, as well as nonordinary overhead expenses approved by the client such as secretarial and other overtime. If
necessary, as outlined above, the firm will charge the Debtors for these expenses in a manner and
at rates consistent with charges made generally to Mayer Brown's other clients. The firm
believes that it is fairer to charge these expenses to the clients incurring them than to increase the
hourly rates and spread the expenses among all clients.
17.

When Mayer Brown was engaged by the Debtors on or about July 30,

2012 to represent Penson in the Anticipated Litigation, the Debtors paid to Mayer Brown a
retainer in the amount of $1 00,000? Two invoices were issued against this retainer in the
aggregate amount of $5,982.16 for services rendered. Thus, as of the Petition Date, Mayer
Brown was holding a retainer with respect to the Anticipated Litigation with a balance of
$94,017.84 (the "Net Retainer"). Mayer Brown intends to use the Net Retainer as an evergreen
retainer to be held by Mayer Brown as security throughout the Chapter 11 Cases.
18.

In these Chapter II Cases, a general security retainer is appropriate for

several reasons. See In re Insilco Teclmologies. Inc., 291 B.R. 628, 634 (Bankr. D. Del. 2003)
(Carey, J.) ("Factors to be considered, include ... whether tetms of an engagement agreement
reflect normal business terms in the marketplace; ... the relationship between the Debtor and the
3

Mayer Brown also received a retainer in the amount of$150,000 on or about June 21, 2012 to secure payment for
services to be rendered to the Debtors with respect to matters unrelated to the 327(e) Matters (the "Other Retainer").
On December 20, 2012, $109,286.68 of the Other Retainer was used to pay for services previously provided and
invoiced by Mayer Brown to Penson. Furthermore, on January 7, 2013, the remaining balance of$40,713.32 from
the Other Retainer was applied against the then outstanding invoices, which left Mayer Brown with a prepetition
invoice and work in process on matters unrelated to the 327(e) Matters totaling $65,000. As a result, as of the
Petition Date, Mayer Brown holds a prepetition, unsecured claim in the amount of$65,000.
01:13147179.4
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professionals, i.e., whether the parties involved are sophisticated business entities with equal
bargaining power who engaged in an an11S-length negotiation[] [and] ... whether the retention,
as proposed, is in the best interests of the estate[] ... ");see also Statements of Bankruptcy Judge
Peter J. Walsh, In re CTC Communications Group, Inc., Case No. 02-12873 (PJW) (Bankr. D.
Del. May 22, 2003), transcript of hearing held May 22,2003, at 43 ("I agree and adopt
wholeheartedly Judge Carey's decision in the Insilco case."). First, these types of retainer
agreements reflect normal business tenns in the marketplace. See In re Insilco Technologies,
Inc., 291 B.R. at 634 ("[I]t is not disputed that the taking of [security] retainers is a practice now
common in the market place."). Second, both Mayer Brown and the Debtors are sophisticated
business entities that have negotiated the retainer at arm's length. Third, the retention of Mayer
Brown is in the best interests of the Debtors' estates because the retention agreement and retainer
allow the Debtors to maintain the prepetition relationship established with Mayer Brown. Thus,
under the standards mtieulated in In re Insileo Technologies, Inc., and adopted In re CTC
Communications Group, Inc., the facts and circumstances of these Chapter 11 Cases support the
approval ofthe security retainer.
19.

Mayer Brown will seek approval of payment of compensation upon Mayer

Brown's filing of appropriate applications for allowance of interim or final compensation
pursuant to the applicable sections of the Bankruptcy Code, the Bankruptcy Rules, the Local
Rules of the Bankruptcy Comt for the District of Delaware and Orders of this Court.
20.

Mayer Brown further states that it has not shared, nor agreed to share (a)

any compensation it has received or may receive fl·om its representation of the Debtors on the
327( e) Matters with another party or person, other than with the partners, counsel and associates
of Mayer Brown, or (b) any compensation another person or party involved in these Chapter 11
01:13147179.4
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Cases has received or may receive other than with respect to the pro-rata sharing with the
Debtors for gross recoveries from the Anticipated Litigation as described herein.

D.

Other Professional Relationships
21.

To the best of the Debtors' knowledge, and except as set forth in the

Hanchet Declaration, the partners, counsel and associates of Mayer Brown (i) do not have any
connection with any of the Debtors, their affiliates, their creditors or any other parties in interest,
or their respective attorneys and accountants, and (ii) do not hold or represent any interest
adverse to the Debtors or their estates with respect to the matters on which Mayer Brown is to be
employed.

E.

Continued Retention of Mayer Brown is in the Best Interests of the Debtors
22.

The Debtors believe that it is necessary and in the best interests of their

estates and creditors to employ and retain Mayer Brown as special counsel to render professional
services on their behalf in these cases. Where counsel has already been engaged in a
representation that is the subject ofthe section 327(e) application, continuity of representation is
in the "best interests" ofthe estate. See e.g., In re Bowman, 181 B.R. 836, 847 (Bankr. D. Md.
1995) (approving retention of section 327(e) special counsel and noting that where counsel is
"already familiar with the litigation ... appointing different counsel could cause needless and
wasteful expense and delay to the estate"); In re Black & White Cab Co., 175 B.R. 24, 26
(Bankr. E.D. Ark. 1994) (approving retention of attorney to continue his representation of the
debtor in connection with a criminal investigation because, among other reasons, the attorney's
prior involvement in the matter indicated that he could "assist in the resolution of the
investigation ... more expeditiously than any other attorney."). The Debtors believe that both
the strategic interruption and the duplicative cost in obtaining a substitute counsel to replace
01:13147179.4
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Mayer Brown's unique role at this jw1cture would be extremely harmful to the Debtors and their
estates. Ifthc Debtors are required to retain special counsel other than Mayer Brown, the
Debtors, their estates and all parties in interest will be unduly prejudiced by the time and expense
necessary to enable other counsel to become familiar with the 327( e) Matters.
23.

For the reasons set forth herein and in the Hanchet Declaration, the

Debtors believe that it is in the best interests of their estates and creditors for the Debtors to be
authorized to employ and retain Mayer Brown to render professional services on their behalf.

NOTICE
24.

Notice of this Application has been provided to: (i) the U.S. Trustee;

(ii) counsel for the Creditors' Committee; (iii) counsel for the Second Lien Noteholders
Committee; (iv) counsel for the Convertible Noteholders Committee; and (v) all parties that have
filed a notice of appearance in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002. In
light of the nature of the relief requested herein, the Debtors submit that no other or further
notice is necessary.
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CONCLUSION
WHEREFORE, the Debtors respectfully request that the Court enter an order in
the form attached hereto as Exhibit A granting the relief requested herein and such other and
further relief as is just and proper.
Dated: February __5[_, 2013
Plano, Texas

PENSON WORLD\VIDE, INC., et al.,
On behalf oft

ebtors
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

PENSON WORLDWIDE, INC., et al.,

Case No. 13-10061 (PJW)

Debtors. 1

(Jointly Administered)
Obj. Deadline: February 22, 2013 at 4:00p.m. (ET)
Hearing Date: March 14, 2013 at 9:30a.m. (ET)

-------------------------------------------------------------- X

NOTICE OF APPLICATION
TO:

(I) THE U.S. TRUSTEE; (II) COUNSEL FOR THE CREDITORS' COMMITTEE; (III)
COUNSEL FOR THE SECOND LIEN NOTEHOLDERS COMMITTEE; (IV)
COUNSEL FOR THE CONVERTIBLE NOTEHOLDERS COMMITTEE; AND (V)
ALL PARTIES THAT HAVE FILED A NOTICE OF APPEARANCE IN THESE
CHAPTER 11 CASES PURSUANT TO BANKRUPTCY RULE 2002.

PLEASE TAKE NOTICE that the debtors and debtors in possession in the abovecaptioned cases (collectively, the "Debtors") have filed the attached Application Pursuant to
Section 327(e) of the Bankruptcy Code and Bankruptcy Rules 2014 and 2016 for an Order
Authorizing the Retention and Employment of Mayer Brown LLP as Special Counsel for
the Debtors Nunc Pro Tunc to the Petition Date (the "Application") with the United States
Bankruptcy Court for the District of Delaware (the "Court").
PLEASE TAKE FURTHER NOTICE that responses to the Application, if any,
are required to be filed on or before February 22, 2013 at 4:00 p.m. (ET) (the "Objection
Deadline") with the United States Bankruptcy Court, 824 Market Street, 3rd Floor, Wilmington,
Delaware 19801. At the same time, you must also serve a copy of the response upon the
Debtors' undersigned counsel so as to be received on or before the Objection Deadline.
PLEASE TAKE FURTHER NOTICE THAT A HEARING ON THE
APPLICATION WILL BE HELD ON MARCH 14,2013 AT 9:30A.M. (ET), BEFORE THE
HONORABLE PETER J. WALSH AT THE UNITED STATES BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE, 824 NORTH MARKET STREET, 6TH FLOOR,
COURTROOM
WILMINGTON, DELAWARE 19801.

1

The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
Penson Worldwide, Inc. (6356); SAl Holdings, Inc. (3657); Penson Financial Services, Inc. (3990); Penson
Financial Futures, Inc. (6207); Penson Holdings, Inc. (4821 ); Penson Execution Services, Tnc. (9338); Nexa
Technologies, Inc. (7424); GHPI, Inc. (1377); GHP2, LLC (1374); and Penson Futures (6207). The Debtors'
mailing address is 800 Klein Road, Suite 200, Plano, Texas 75074.
01:13271744.1
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PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND IN
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF
REQUESTED BY THE APPLICATION WITHOUT FURTHER NOTICE OR HEARING.

Dated: February 8, 2013
Wilmington, Delaware

YOUNG CONAWAY STARGA TT & TAYLOR, LLP

Is/ Ashley E. Markow
Pauline K. Morgan (No. 3650)
M. Blake Cleary (No. 3614)
Kenneth J. Enos (No. 4544)
Ashley Markow (No. 5635)
Rodney Square
1000 North King Street
Wilmington, Delaware 1980 1
Telephone: (302) 571-6600
Facsimile: (302) 571-1253
-and PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP
Andrew N. Rosenberg
Oksana Lashko
1285 Avenue of the Americas
New York, New York 10019
Telephone: (212) 373-3000
Facsimile: (212) 757-3990

Counsel to the Debtors and
Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

PENSON WORLDWIDE, INC., et al.,

Case No. 13-10061 (PJW)

Debtors. 1

(Jointly Administered)
Re: Docket No.

-------------------------------------------------------------- X

ORDER AUTHORJZING THE RETENTION AND EMPLOYMENT OF
MAYER BROWN LLP AS SPECIAL COUNSEL FOR THE DEBTORS
NUNC PRO TUNC TO THE PETITION DATE
Upon consideration of the application (the "Application") 2 of the above-captioned
debtors and debtors in possession (collectively the "Debtors") pursuant to section 327(e) of the
Bankruptcy Code and Bankruptcy Rules 2014 and 2016 for entry of an order authorizing the
retention and employment of Mayer Brown LLP ("Mayer Brown") as special counsel for the
Debtors nunc pro tunc to the Petition Date; and upon consideration of the Application and all
pleadings related thereto, including the Hanchet Declaration; and it appearing that the relief
requested is in the best interests of the Debtors' estates, their creditors, and other parties in
interest; and the Court having jurisdiction to consider the Application and the relief requested
therein pursuant to 28 U.S.C. §§ 157 and 1334, and the Amending Standing Order of Reference
from the United States District Court for the District of Delaware dated as of February 29, 2012;
and consideration of the Application and the relief requested therein being a core proceeding

1

The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
Penson Worldwide, Inc. (6356); SAl Holdings, Inc. (3657); Penson Financial Services, Inc. (3990); Penson
Financial Futures, Inc. (6207); Penson Holdings, Inc. ( 4821 ); Penson Execution Services, Inc. (9338); Nexa
Technologies, Inc. (7424); OHPl, Inc. (1377); OHP2, LLC (1374); and Penson Futures (6207). The Debtors'
mailing address is 800 Klein Road, Suite 200, Plano, Texas 75074.
2

Unless otherwise defined herein, capitalized terms shall have the meanings ascribed to them in the Application.
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pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C.
§ § 1408 and 1409; and due and proper notice of the Application having been provided under the
particular circumstances, and it appearing that no other or further notice need be provided; and
the Court being satisfied based on the representations made in the Application and the Hanchet
Declaration that Mayer Brown represents no interest adverse to the Debtors' estates with respect
to the matters upon which they are to be engaged and that the employment of Mayer Brown is
necessary and in the best interests of the Debtors' estates; and after due deliberation and
sufficient cause appearing therefor,
IT IS HEREBY ORDERED, ADJUDGED, and DECREED that:
1.

The Application is GRANTED, as set forth herein.

2.

In accordance with sections 327(e) and 328(a) of the Bankruptcy Code,

the Debtors are hereby authorized to retain and employ the firm of Mayer Brown as special
counsel on the terms set forth in the Application and the Hanchet Declaration, effective nunc pro

tunc to the Petition Date.
3.

Mayer Brown shall be entitled to allowance of compensation and

reimbursement of expenses, upon the filing and approval of interim and final applications
pursuant to the Bankruptcy Code, the Bankruptcy Rules, the Local Rules of this Court and such
other orders as the Court may direct
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This Court shall retain jurisdiction over any and all matters arising from or

related to the interpretation or implementation of this Order.

Dated:

Wilmington, Delaware
March_, 2013

Peter J. Walsh
United States Bankruptcy Court Judge
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EXHIBIT B
Declaration of Mark Hanchet

01:13147!79.4

Op~~~~004507

Case 16-51522-LSS

Doc 51-2

Case 13-10061-LSS

Filed 07/31/18

Doc 179-3

Page 259 of 301

Filed 02/08/13

Page 2 of 42

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF I>ELA WARE
In re:

Chapter 11

PENSON WORLDWIDE, INC., et al.,

Case No. 13-10061 (PJW)

Debtors. 1

(Jointly Administered)

DECLARATION OF MARK HANCHET IN SUPPORT OF
DEBTORS' APPLICATION PURSUANT TO SECTION 327(e) OF THE
BANKRUPTCY CODE AND BANKRUPTCY RULES 2014 AND 2016 FOR AN
ORDER AUTHORIZING THE RETENTION AND EMPLOYMENT OF MAYER
BROWN LLP AS SPECIAL COUNSEL FOR THE DEBTORS
NUNC PRO TUNC TO THE PETITION DATE
I, MARK HANCl-IET, being duly sworn, deposes and says:
1.

I am a pattner in the firm of Mayer Brown LLP ("Mayer Brown"), which has

offices located at, among other places, 1675 Broadway, New York, New York 10019-5820, and I
have been duly admitted to practice in the State of New York. I am familiar with the matters set
forth herein and I am authorized to make this declaration (the "Declaration") on behalf of Mayer
Brown pursuant to Rules 2014 and 2016 of the Federal Rules of Bankruptcy Procedure (the
"Bankruptcy Rules") and title 11 of the United States Code (the "Bankruptcy Code").
2.

This Declaration is submitted in support of the Debtors' Application Pursuant to

Section 327(e) of the Bankruptcy Code and Bankruptcy Rules 2014 and 2016 for an Order

1

The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
Penson Worldwide, Inc. (63 56); SAl Holdings, lnc. (365 7); Penson Financial Services, inc. (3990); Penson
Financial Futures, Inc. (6207); Penson Holdings, Inc. (4821); Penson Execution Services, Inc. (9338); Nexa
Technologies, Inc. (7424); GHPI, Inc. (1377); GHP2, LLC (1374); and Penson Futures (6207). The Debtors'
mailing address is 800 Klein Road, Suite 200, Plano, Texas 75074.
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Authorizing the Retention and Employment of Mayer Brown LLP as Special Counsel for the
Debtors Nunc Pro Tunc to the Petition Date (the "Applieation"). 2
B.

Background

3.

Founded more than 130 years ago, Mayer Brown is one of the oldest firms in the

United States and a leading global law firm employing more than 1500 lawyers in 21 offices in
key business centers worldwide. Mayer Brown attorneys have extensive expertise representing
clients in a full-range of regulatory investigations and enforcement actions conducted by the
Securities and Exchange Conm1ission (the "SEC"), the Financial Industry Regulatory Authority,
Inc ("FINRA"), the U.S. Commodity Futures Trading Commission, individual states, and selfregulatory organizations. Mayer Brown attorneys also have represented clients in many
arbitration forums including FINRA, the Judicial Arbitration and Mediation Services, and the
American Arbitration Association, among others.
4.

With respect to the Debtors, Mayer Brown has garnered extensive familiarity with

the Debtors and their businesses through its regular representation of the Debtors in various
matters since Mayer Brown was first retained by the Debtors in January, 2006. Over the years,
Mayer Brown has represented the Debtors in more than 100 FINRA arbitrations and multiple
regulatory investigations. As a result, Mayer Brown is very well-acquainted with the Debtors
and is well-qualified and able to represent the Debtors in the 327(e) Matters in an efficient,
timely and effective manner.
C.

Specific 327(e) Matters
5.

As stated in the Application, the Debtors seek to employ Mayer Brown as special

counsel with respect to: (a) certain potential litigation with one of its customers (the "Anticipated
2

Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Application.
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Litigation"); and (b) a pending investigation by the Securities and Exchange Cmmnission (the
"SEC Investigation" and collectively with the Anticipating Litigation, the "327(e) Matters") to
provide ongoing legal services to ce11ain Debtors related to the 327(e) Matters. The 327(e)
Matters are described fw1her below.
6.

Anticipated Litigation. Mayer Brown was retained in July 2012 to represent

Penson Financial Services, Inc. ("Penson") in connection with claims against one of its
customers (the "Customer") and/or the Customer's affiliates arising out of an Asset Purchase
Agreement, a Pm1folio Margin Account Side Agreement, and an Equity Execution Agreement,
among other related agreements. 3 Mayer Brown expects to prosecute a FlNRA arbitration
against the Customer and possibly state or federal court action against related parties.
7.

SEC Investigation. Mayer Brown represents Penson in an investigation currently

being conducted by the SEC that is related to the resignation of one of Penson's board members,
as am1ounced in a Form 8-K filed by Penson in 2012. The discovery requests and inquiries from
the SEC as a consequence of this investigation are extensive and ongoing.

D.

Lack of Adverse Interest
8.

Based on the conflicts and cmmections search conducted and described herein, to

the best of my knowledge, neither I, Mayer Brown, nor any partner, counsel or associate thereof,
insofar as I have been able to asce11ain, represent or hold any interest adverse to the Debtors or to
their estates with respect to the 327(e) Matters for which Mayer Brown is to be employed.

3

Because the litigation has not yet conunenced and it is possible that claims with this Customer may yet be
resolved without the need for any formal litigation, the identity of the Customer is not being disclosed herein.
However, all necessary conflicts checks have been run with respect to such Customer in preparing this Declaration
and, if required, Mayer Brown understands the Debtors will make the name of such Customer available to the Cmui
under seal or to the U.S. Trustee, Creditors' Committee or other interested parties with appropriate confidentiality
provisions in place.
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Further, based on the conflicts and connections search conducted and described herein, to the
best of my knowledge, neither I, Mayer Brown, nor any partner, counsel or associate thereof has
any connections with the Debtors, their creditors, any other pmty in interest, their respective
attorneys and accountants, the United States Trustee, or any person employed in the Office of the
United States Trustee, except as stated below and in the schedules attached hereto.
9.

In com1ection with the preparation of this Declaration, Mayer Brown conducted a

thorough investigation to determine whether it could accept the representation. Mayer Brown
has undertaken a thorough review of its computerized database (the "Conflicts Database"),
which contains the names of clients and other parties interested in particular matters. Mayer
Brown requires all of its professionals, before accepting the representation of a new client, or the
representation of an existing client in a new matter, to perform a conflicts check through the
Conflicts Database and to enter into that database conflicts information regarding the proposed
new clients or matters. Accordingly, a review of the Conflicts Database should reveal m1y and
all actual or potential conflicts of interest with respect to any given representation. In pruticular,
a trusted employee of Mayer Brown's conflicts and client records department used this system to
check for any potential conflicts or other connections regru·ding all persons and entities known to
Mayer Brown involved in the two specific 327(e) Matters. To the extent I have been able to
ascertain based on the results of such search, Mayer Brown does not hold any conflicts, represent
any adverse interests, or otherwise have any com1ections to the specific 327(e) Matters (other
than representing the Debtors).

10.

In addition, the Debtors provided to Mayer Brown a list of the names of

individuals and entities that may be potential parties in interest in these Chapter 11 Cases (the
"Potential Parties in Interest"). The Potential Parties in Interest are identified on Schedule 1
01:13147179.4
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Though not relevant to Mayer Brown's ability to comply with the requirements of

Section 327(e) of the Bankruptcy Code with respect to its representation of the Debtors on the
327(e) Matters, out of an abundance of caution and in order to provide full disclosure, the
Conflicts Database also was searched for any connections to the Potential Parties in Interest on
Schedule 1. Based on the results of that search, to the extent I have been able to ascertain that
Mayer Brown has been retained within the last three years to represent any of the Potential
Parties in Interest, such facts are disclosed on Schedule 2 hereto. 4
11.

To the best of my knowledge and information, three of the entities on Schedule 2

are on the list of Mayer Brown's 20 largest clients, although none of them accounted for more
than 1.5% of Mayer Brown's gross revenue in any of the preceding three years. The information
listed on Schedule 1 may have changed without my knowledge and may change during the
pendency of these Chapter 11 Cases. Accordingly, Mayer Brown will update this Declaration as
necessary if and when Mayer Brown becomes aware of any additional material information.
12.

As part of its diverse practice, Mayer Brown appears in cases, proceedings, and

transactions involving many different professionals, including attorneys, accountants, financial
consultants, and investment banl<ers, some of which may represent claimants and parties in
interest in the Chapter 11 Cases.

In addition, Mayer Brown may have in the past or may

currently be representing other professionals involved in these cases in matters unrelated to these

As reference in Scl!edule 2, the term "Inactive" means that a matter has been closed, either because it has been
determined that the work on the matter is completed, or because the matter has been closed pursuant to Mayer
Brown's automatic closing rules, under which nearly all categories of matters are closed when there has not been
any time billed to the matter in more than a year; no matter is closed under the automatic closing rules if there has
been time billed to the matter within the last year. The term "Active" means that the matter has not been closed,
which in nearly all cases will mean that time has been billed to the matter within the last year. The term "Archived"
means that the matter is closed and there has not been any time billed on the matter in more than four years. As a
result, only clients with "Active" matters are consider by Mayer Brown to be current clients of the firm.
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Chapter 11 Cases and the 327(e) Matters. Based on our cunent knowledge of the professionals
involved, Mayer Brown does not represent or have a relationship with any attorneys,
accountants, financial consultants, or investment bankers that would be materially adverse to the
Debtors with regard to the 327(e) Matters.
13.

Certain partners, counsel, and associates of Mayer Brown may have in the past

represented, may presently, and likely in the future will represent, persons or entities on
Schedule 1 in matters wholly unrelated to these Chapter 11 Cases and 327(e) Matters. Mayer
Brown believes that its representation of such persons or entities in such unrelated matters will
not affect its representation of the Debtors in the 327(e) Matters.
14.

To the best of my knowledge and information, no member or employee of Mayer

Brown holds any of the Debtors' debt or equity securities nor is any member or employee of
Mayer Brown an insider of the Debtors. It is possible that a professionally managed mutual
fund, retirement account, or other investment account may hold equity interests in or other
securities of the Debtors, but it is unknown to me at tl1is time.
15.

To the best of my knowledge, Mayer Brown has no connection with the United

States Trustee, the judge in these Chapter 11 Cases, or any person employed by the Oftice of the
United States Trustee.
E.

Compensation for Fees and Expenses
16.

SuQject to the billing adjustments described herein, Mayer Brown's billing rates

for attorneys handling the Anticipated Litigation are $825 per hour for partners and between
$420 and $670 per hour for associates (the "Regular Hourly Rates"). Mayer Brown and the
Debtors have agreed that for this matter, Mayer Brown's Regular Hourly Rates for its
timekeepers (including all attorneys and paralegals who work on it) will be reduced by 50%, but
01:13147179.4

6

opt~~<ooo4513

Case 16-51522-LSS
Case 13-10061-LSS

Doc 51-2

Filed 07/31/18

Doc 179-3

Filed 02/08/13

Page 265 of 301
Page 8 of 42

if Penson receives any recovery with respect the Anticipated Litigation, Penson will share the
gross amount of any such recovery on a 50/50 basis with Mayer Brown until Mayer Brown has
received not more than 125% of its gross fees at the Regular Hourly Rates for representing the
Debtors in connection with the Anticipated Litigation.
17.
Hourly Rates.

With respect to the SEC Investigation, Mayer Brown has agreed to cap its Regular
Specifically, billing rates for partners working on the SEC Investigation are

capped at $485 per hour and billing rates for associates working on the SEC Investigation are
capped at $475 per hour.
18.

When Mayer Brown was engaged by the Debtors on or about July 30, 2012 to

represent Penson in the Anticipated Litigation, the Debtors paid to Mayer Brown a retainer in the
amount of $100,000. Two invoices were issued against this retainer in the aggregate amount of
$5,982.16 for services rendered. Thus, as of the Petition Date, Mayer Brown was holding a
retainer with respect to the Anticipated Litigation with a balance of $94,017.84 (the "Net
Retainer"). Mayer Brown intends to use the Net Retainer as an evergreen retainer to be held by
Mayer Brown as security throughout the Chapter 11 Cases.
19.

On or about approximately June 21, 2012, Mayer Brown received a different

retainer from the Debtors in the amount of $150,000.00 to secure payment for services to be
rendered by Mayer Brown to the Debtors on other litigation matters it was working on for the
Debtors at that time (the "Other Retainer"). Prepetition invoices were issued and applied against
the Other Retainer twice before the Petition Date. On December 20, 2012, $109,286.68 of the
other Retainer was used to pay invoices on various matters that Mayer Brovvn had issued
previously to Penson and then on January 7, 2013 the remaining balance of $40,713.32 was
applied against the then outstanding invoices, which left Mayer Brown, as a consequence, with
01.13147179.4
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prepetition invoices and work in process on these other matters for Penson totaling $65,000. As
a result, as of the Petition Date, Mayer Brown held a prepetition unsecured claim in the amount
of $65,000 (the "Prepetition Claim").

Unless required to do so in order to be retained to

represent the Debtors on the 327(e) Matters, Mayer Brown intends to hold onto its Prepetition
Claim and to file a proof of claim with respect to it in these Chapter 11 Cases.
20.

Mayer Brown also intends to bill the Debtors for the reasonable and necessary

time incurred by its attorneys and other professionals in connection with being retained and
compensated as special counsel in these Chapter 11 Cases at its Regular Hourly Rates (e.g. for
the time spent preparing this Declaration and time incuned preparing monthly fee statements and
interim and final fee applications), recognizing that the Debtors' general bankruptcy attorneys in
these Chapter 11 Cases take the lead in handling such matters so as to avoid any duplication of
efforts. The hourly rates for partners working on such administrative bankruptcy matters range
from $825 per hour to $950 per hour, the hourly rate for cow1sel is $750 and the hourly rate of
associates will range from $420 to $670 per hour. The hourly rate for paralegal support on such
work is $270.
21.

The Regular Hourly Rates proposed to be charged by Mayer Brown (before

application of the discounts and caps discussed above for the 327(e) Matters) are the firm's
standard hourly rates for work of this nature. These rates arc set at a level designed to fairly
compensate the firm for the work of its attorneys and paralegals and to cover fixed and routine
overhead expenses. It is Mayer Brown's policy to charge its clients in all areas of practice for all
other expenses incurred in connection with a client's case. The expenses charged to clients
include, among other things, mail and express mail charges, special or hand delivery charges,
document processing, photocopying charges, charges for mailing supplies (including, without
Ol:13l47l79A
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limitation, envelopes and labels) provided by the firm to outside copying services for use in mass
mailings, travel expenses, computerized research, transcription costs, as well as non-ordinary
overhead expenses approved by the client such as secretarial and other overtime. If necessary, as
outlined above, the firm will charge the Debtors for these expenses in a manner and at rates
consistent with charges made generally to Mayer Brown's other clients. The firm believes that it
is fairer to charge these expenses to the clients incurring them than to increase the hourly rates
and spread the expenses among all clients.
22.

During the 90-day period preceding commencement of these Chapter 11 Cases,

Mayer Brown received the following payments from the Debtors 5 :
Date
10/29/2012
11/5/2012
12/l 0/2012
12/21/2012
12/2112012
1/7/2013
1/7/2013
TOTAL:

23.

Amount
$85,578.13
$2,595.29
$64,832.71
$2,883.87
$1 09,286.68
$40,713.32
$3,098.29

Payor
Penson Financial Services, Inc.
Penson Financial Services, Inc.
Penson Financial Services, lnc.
From MB Trust Account
From MB Trust Account
From MB Trust Account
From MB Trust Account

$308,988.296

Mayer Brown will seek approval of payment of compensation upon Mayer

Brown's filing of appropriate applications for allowance of interim or final compensation
pursuant to the applicable sections of the Bankruptcy Code, the Bankruptcy Rules, the Local
Rules of the Bankruptcy Court for the District of Delaware and Orders of this Court.

5

Invoice dates corresponding to the payments Mayer Brown received in the 90-day period prior to the Petition Date
can be found on Schedule 3 attached hereto.
6

The last four payments identified in this table reflect disbursements made by Mayer Brown of funds it was holding
in its client trust account from the two Retainers that had been paid to it outside of the 90-day period (i.e. in June and
August of2012).
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Mayer Brown further states that it has not shared, nor agreed to share (a) any

compensation it has received or may receive from its representation of the Debtors on the 327(e)
Matters with another party or person, other than with the partners, counsel and associates of
Mayer Brown, or (b) any compensation another person or patiy involved in these Chapter 11
Cases has received or may receive other than with respect to the pro-rata sharing with the
Debtors for gross recoveries from the Anticipated Litigation as described herein.
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I declare under penalty of pe1jury that the foregoing is true and correct.
Executed this 8th day of February, 2013.

Is/ Mark Hanchet
MARK HANCHET

01:13147179.4
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Inre:

Chapter 11

PENSON WORLDWIDE, INC., et al.,

Case No. 13-10061 (PJW)

Debtors. 1

(Jointly Administered)
Rc: Docket No.

JJ9

ORDER AUTHORIZING THE RETENTION AND EMPLOYMENT OF
MAYER BRO\VN LLP AS SPECIAL COUNSEL FOR THE DEBTORS
NUNC PRO TUNC TO THE Pl<~TITION DATE
Upon consideration of the application (the "Application") 2 of the above-captioned
debtors and debtors in possession (collectively the "Debtors") pursuant to section 327(e) of the
Bankruptcy Code and Bankruptcy Rules 2014 and 2016 for entry of an order authorizing the
retention and employment of Mayer Brown LLP ("Mayer Bro._w:!") as special counsel for the
Debtors nunc pro tunc to the Petition Date; and upon consideration of the Application and all
pleadings related thereto, including the Hanchet Declaration; and it appearing that the relief
requested is in the best interests of the Debtors' estates, their creditors, and other parties in
interest; and the Court having jurisdiction to consider the Application and the relief requested
therein pursuant to 28 U.S. C. §§ 157 and 1334, and the Amending Standing Order of Reference
from the United States District Court for the District of Delaware dated as of February 29, 201 2;
and consideration of the Application and the relief requested therein being a core proceeding

1

The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, arc:
Penson Worldwide, lnc. (6356); ~AT Holdings, Inc. (3657); Penson Financial Services, Inc. (3990); Penson
I1inancial Futures, Inc. (6207); Penson Holdings, Inc. (4821); Penson Execution Services, Inc. (9338); Nexa
Technologies, Inc. (7424); GHPl, Inc. (1377); GHP2, LLC (J 374); and Penson Futures (6207). The Debtors'
mailing address is 800 Klein Road, Suite 200, Plano, Texas 75074.
2

Unless otherwise defined herein, capitalized terms shall have the meanings ascribed to them in the Application.
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pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C.

§§ 1408 and 1409; and due and proper notice of the Application having been provided under the
particular circwnstances, and it appearing that no other or further notice need be provided; and
the Court being satisfied based on the representations made in the Application and the Hanchet
Declaration that Mayer Brown represents no interest adverse to the Debtors' estates with respect
to the matters upon which they are to be engaged and that the employment of Mayer Brown is
necessary and in the best interests of the Debtors' estates; and after due deliberation and
sufficient cause appearing therefor,
IT IS HEREBY ORDERED, ADJUDGED, and DECREED that:

1.

The Application is GRANTED, as set forth herein.

2.

In accordance with sections 327(c) and 328(a) of the Bankruptcy Code,

the Debtors are hereby authorized to retain and employ the finn of Mayer Brown as special
counsel on the terms set forth in the Application and the IIanchet Declaration, effective nunc pro
tunc to the Petition Date.

3.

Mayer Brown shall be entitled to allowance of compensation and

reimbursement of expenses, upon the filing and approval of interim and final applications
pursuant to the Bankruptcy Code, the Bankruptcy Rules, the Local Rules ofthis Court and such
other orders as the Court may direct.
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This Courr shall retain jurisdlc:tion over any and allrnattcr1> arising from or

rch1tcd tn the intetprutation ()!" irnplcnwntation of this Ordpr.
Dated:

Wi lnringt~~~.•.)(llawarc
tv1arch (

, 2013
1

,_._e_r_. . -~4Pcter .1. Wulsh

Unilcd States Bankruptcy Couti: Judge
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Court Plaza North
25 Main Street

Cole Schotz P.c.

P.O. Box 800
Hackensack, NJ 07602-0800

201-489-3000

201-489-1536 fax

New York

Warren A. Usatlne
Member

Delawore

Reply lo New Jersey Office
Writer's Direct Uno; 201-525-6233

Maryland

Writer's Direct Fax; 201-678-6233

Texos

Writer's E~Moih wuwfine@coleschoh::.com

October 6, 2015

Via E-mail and First Clnss Mail
Mark G. Hanchet, Esq.
Mayer Brown LLP
1675 Broadway
New York, NY 10019

Re:

Penson Technologies LLC v. Opus Trading Fund LLC
.FINRA Case No.: 14-00257

Dear Mr. Hanchct:
As you are aware, this firm represents respondent Opus Trading Fund, LLC ("Opus") in the
above-referenced matter.
Opus has obtained a copy of a September 17, 2015 Order (the "Order") entered by the
Securities and Exchange Commission ("SEC") against four former oHicers, directors, and/or
employees of Penson Financial Services, Inc. ("PFSI") and Penson Worldwide, Inc. ("PWI")
(collectively, "Penson"). 1 The Order verifies what Opus always has known -- that as a result of
Penson's own illegal conduct and other misdeeds, Penson was rendered unable to perform its
contractual obligations to Opus for the remaining term of the parties' December 28, 2007 Portfolio
Margining Agreement (the "PM Agreement"). In fact, as Opus always has maintained, it was the
detrimental financial impact of Penson's own illegal acts (and not any acts of Opus) that caused
Penson (and not Opus) to breach and constructively terminate the PM Agreement in late 2011
because of its clear inability to perform.
Despite these facts, which clearly were known to Penson and its representatives at the time
its claims in this matter were asserted, Penson's Second Cause of Action seeks to recover from
Opus for the "loss of revenue on the remaining tenn" of the PM Agreement. That revenue,
however, could be earned only if Person performed its contractual obligations to Opus, which
Penson did not (and could not) do. Penson's Second Cause of Action thus cannot be sustained.
As an initial matter, please provide an immediate explanation as to why the Order was not
previously disclosed by Penson as a supplement to its document production. FINRA's discovery
1

A copy of the Order is attached to this letter as Exhibit A.
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Mark G. Hanchet, Esq.
October 6, 2015
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rules require that parties "must act in good faith when complying" with their discovery obligations,
including using "best efforts to produce all documents or information required or agreed to be
produced." Rule 12507. Penson's failure to produce the highly relevant Order unquestionably
reflects a failure to act in good faith in responding to Opus' discovery requests.
Specifically, Opus' document production included a request that Penson produce: "[a]ny and
all documents from January 1, 2009 to date related to any sanctions, injunction~, limitations,
prohibitions, penalties or suspensions imposed on Penson by riNRA, the SEC, or any other regulatory
body." (See Document Request, No. 20.) Notably, "Penson" was broadly defined in Opus' document
requests to include:
Claimant Penson Technologies LLC (FKA Penson Financial Services,
Inc.) and its partners, agents, employees, principals, officers,
directors, representatives, parents, subsidiaries, affiliates, predecessor
entities, attorneys and/or all persons or entities acting or purporting to
act on its behalf, including, without limitation, Penson Worldwide,
Inc. and/or SAl Holdings, Inc.
[Id., Definition No. 11.]
Penson responded to Request No. 20 by indicating that other than privileged materials,
Penson would produce documents "responsive to this request." Notably, Penson's responses also
expressly state that Penson would continue to "supplement or amend" its responses if and when
additional responsive information was obtained.
The Order, and all documents that may have been exchanged with the SEC that lead to the
Order, clearly are responsive to Request No. 20. The Order imposes sanctions on Philip A.
Pendergraft, Kevin W. McAleer, Thomas R. Johnson, and Charles W. Yancey, each of whom were
former officers, directors, and/or employees of Opus. Inexplicably, however, nearly four weeks
have passed since the Order was entered, and it was never produced. While Opus reserves its right
to bring this matter to the attention of the panel, please immediately explain this glaring failure to
comply with the FfNRA Rules.
Putting aside this highly suspicious discovery deficiency, the Order confirms the
unsustainability of Penson's Second Cause of Action, which must immediately be withdrawn.
Specifically, and as you likely are aware, the Order imposes monetary and injunctive sanctions
against Penson's former officers, directors, and/or employees as a result of their active participation
and/or complicity in: (a) causing Penson to issue over $90 million in illegal margin loans; and (b)
hiding those illegal margin loans from regulatory officials and from Penson's shareholders. The
Order also confirms that "Penson's demise" to use the SEC's own language -- was entirely the
result of the impaired loans and Penson's ultimate disclosure of same. (Id., ~ 60.) As confirmed by
the Order:
The losses on the [illegal margin loans] in 2011 seriously undermined
confidence in PWI 's ability to operate as a going concern. PWI's
52792/000 l-12331i659v2
October 06, 2015
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creditors restricted credit lines that were vital to its operations,
correspondents and customers ceased doing business with PFSI, and
investors sold millions of PWI shares at depressed prices. These
events caused a liquidity crisis that prohibited PWI from servicing or
restructuring more than $260 million in outstanding debts. As a result,
PWI was forced to sell its clearing broker dealer subsidiaries,
including PFSI's clearing business, and file for bankruptcy protection
in 2013.

Contrary to Penson's contrived allegations against Opus, Penson has no one to blame but its
own officers, directors, and employees for its failure to earn any further revenue under the PM
Agreement. In fact, as a result of the financial implications of the misconduct described in the
Order, Penson was unable to continue servicing any of its portfolio margining customers, including
Opus. It is now clear that Penson's December 2011 mandate that Opus transfer its business to JP
Morgan was not, as Penson alleges, u "temporary" change. Rather, it was a necessary and
permanent step as Penson tried desperately to keep the regulators from dealing a final blow to the
already doomed company.
Under these circumstances, Penson's Second Count is frivolous and should immediately be
withdrawn. Failure by Penson to do so will result in Opus pursuing all available remedies against
Penson and its agents. In light of the imminent deadlines in this matter, please confirm that the
Second Count has been withdrawn no later than the close of business on Wednesday, October 7,
2015.
Needless to say, this Jetter is written without prejudice to anx and all of Opus' rights and
remedies against Penson and its agents, all of which are expressly reserved.

{'

,,

WAU:cdc
Attachment
cc:
Virginia Palitz, Esq.
Hilary E. Deutsch, Esq.
Wendy F. Klein, Esq.
Michael R. Yellin, Esq.
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MAYER• BROWN
Mayer Brown LLP
1221 Avenue of the Americas
New York, New York 10020-1001
Main Tel +1 212 506 2500
Main Fax +1 212 2621910
www .maye!llrown.com

October 7, 2015

Mark G. Hanchet
Direct Tel +1 212 506 2695
Direct Fax +1 212 849 5695
mhanchet@mayerbrown.com

Warren A Usatine
Court Plaza North
25 Main Street
P.O. Box 800
Hackensack, NJ 07602-0800
Re:

Penson Technologies LLC v. Opus Trading Fund
LLC, FTNRA Case No. 14-00257

Dear Mr. Usatine:
I am in receipt of your letter dated October 6, 2015.
Be advised that Penson will not be withdrawing its Second Count. Penson will prove at
final hearing that Opus breached its contractual obligations to Penson and is liable to Penson for
damages resulting from that breach. The SEC Order does not change that.
Moreover, Penson was not required to produce the SEC Order in discovery. First of all,
the SEC Order does not fall within yom· time period (January 1, 2009 to August 20, 2014).
Second we do not agree with your expansive definition ofthc term "Penson" in this context; we
interpret your request for materials relating to regulatory sanctions imposed on "Penson," to
mean just that: "Penson," the formerly registered entity. If you meant to discover regulatory
sanctions imposed on other entities or individuals, you were required to so specify- and had you
done so, we would have objected on relevance grounds. For the avoidance of doubt, be advised
that we did not produce materials relating to "injunctions, limitations, prohibitions, penalties or
suspensions imposed on" Penson's "partners, agents, employees, principals, officers, directors,
representatives, parents, subsidiaries, affiliates, predecessor entities, attorneys and/or all persons
or entities acting or purporting to act on its behalf." We supplied responsive materials for
Penson only. Finally, the SEC Order is a public document, equally available to all parties. The
fact that you attach the document to your letter dispels any possible claim of prejudice.
Sincerely,

MtWL )J

Mark G. Hanchet
cc:

Iv(

1/Mw/u,(

(J

Wendy Klein, Esq.
Michael Yellin, Esq.

Mayer Brown LLP operates in combination with other Mayer Brown entities (the 'Mayer Brown Practices•), which have offices In North America,
Europe and Asia and are associated with Taull & Chequer Advogados, a Brazilian law partnership.
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Shawn Badami <SMBadami@schonfeld.com>
Thursday, August 16, 2012 8:47 AM
'Ciiffton Douangdara'; Lisa Henderson
RE: Balances in Opus accounts
imageOOl.png; image002Jpg

Hey Guys,
How are we doing on the info?
Regards,
Shawn

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]
Sent: Monday, August 13, 2012 5:48 PM
To: Shawn Badami; Lisa Henderson
Subject: RE: Balances in Opus accounts

I will need to follow up on my for the questions below. I will let you know as soon as I can.
Regards,
Cliff

From: Shawn Badami [mailto:SMBadami@schonfeld.com]
Sent: Monday, August 13, 2012 4:36 PM
To: Cliffton Douangdara; Lisa Henderson
Subject: RE: Balances in Opus accounts
Thanks. What about the questions from the previous statements'? One of the things I can remember is the DVP entries
you had. Not sure they should be there. Also the financing issue that we had in August and September was a big one
too.
Hi Lisa, so you don't feel left out, do you have any additional ECN bills'? I believe we were missing one from November
and not sure if there was anything for December and/or January.
Hope all is well with you guys.
Rf)gards,
Shawn

From: Cliffton Douangdara [!nailto:CDouangdara@PENSON.COM]
Sent: Monday, August 13, 2012 5:33 PM
To: Shawn Badami; Lisa Henderson
Subject: RE: Balances in Opus accounts
Sorry, I've been trying to catch up on my emails. I can provide you the December statement tomorrow.

1
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From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Monday, August 13, 2012 10:39 AM
To: Cliffton Douangdara; Lisa Henderson

Subject: RE: Balances in Opus accounts
Hey Cliff,
Happy Monday. Any update on the settlement statement questions and December's settlement statement?

Regards,
Shawn

From: Cliffton Douangdara [mailto;CDouangdara@PENSON.COM]

Sent: Thursday, June 07, 2012 11:58 AM
To: Shawn Badami; Lisa Henderson
Subject: RE: Balances in Opus accounts
Hi Shawn,

I do not have an update but please see attached for November's settlement. I will provide December shortly.
Regards,
Cliff

From: Shawn Badami [mailto:SMBadami@schonfeld.com)

Sent: Wednesday, June 06, 2012 1:52PM
To: Usa Henderson; Cliffton Douangdara

Subject: RE: Balances in Opus accounts
Hi Guys,
Any update on the various questions? Also, do you have pre-liminary settlement statements for November and
December?
Regards,
Shawn

From: Lisa Henderson [mailto:lhenderson@PENSON.COM]
Sent: Wednesday, May 30, 2012 10:33 AM
To: Shawn Badami; Cliffton Douangdara
Subject: RE: Balances in Opus accounts
Shawn,
I was out of the office at the end of last week. I'll follow up with Bryce and Phil and most likely one of them will get back
to you.
Thanks Lisa
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Penson Financial Services, Inc.

1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214 765 1156 I F: 214 217 4917
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Wednesday, May 30, 2012 9:12AM
To: Cliffton Douangdara
Cc: Lisa Henderson
Subject: RE: Balances in Opus accounts

Hi guys, any update?
Regards,
Shawn

From: Cliffton Douangdara [mai!to:CDouangdara@PENSON.COM]

Sent: Wednesday, May 23, 2012 2:30 PM
To: Shawn Badami

Cc: Lisa Henderson

Subject: RE: Balances in Opus accounts
Hi Shawn,

I am going to follow up on my end for the August and September 2011 financing calculations. I will provide you an
update as soon as I can. As for you additional inquiries below, I will have to do more research and get back to you on
these as well.
Regards,
Cliff

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Wednesday, May 23, 2012 9:41AM
To: Cliffton Douangdara

Cc: Lisa Henderson

Subject: RE: Balances in Opus accounts
Hi Cliff,
Any update on these financing calcs and the follow up questions on the October settlement. We really need to get
caught up with the settlement statements to figure out what our good balance is. Also,! noticed that there was an entry
for -$619k to our account for "Opus Tap payment" yesterday. Can you tell rne what is this for? With the "legal issues"
that you noted to us, I would not be expecting any entries unless they were agreed upon. There are a couple other
entries that were made that we don't agree with in our account as well, the debit interest and the $66k. What account
is that transfer from'?

TradeD ate
5/22/2012
4116/2012
1/27/2012
1/5/2012

AccountTypeDescription
General Margin
General Margin
General Margin
General Margin

Transaction Type
Cash Journal
Cash Journal
Cash Journal
Interest Paid

ActivityDescription
OPUS TAP PAYMENT
TFR FROM ACCT 3TB-00110-1
VS.1118ACCTS
INTEREST ON DEBIT BALANCE
3

SecuritySubDescription
Cash
Cash
Cash
Cash

Currency
USD
USD
USD
USD

PrincipaiAmount
(619,533.1
(66,876.1
235,885,951.
(4,538.'
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Also, it appears that the main account 3TB05000 isn't showing up in MTS the past couple of days. Please let me know
when that is fixed.
Regards,
Shawn

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]
Sent: Tuesday, March 27, 2012 12:13 PM
To: Shawn Badami
Subject: RE: Balances in Opus accounts
Are you referencing the attached spreadsheet for October? I will follow up with my VP now about the August and
September finance charges.
Regards,
Cliff

From: Shawn Badami [mailto:SMBadami@schonfeld.com]
Sent: Tuesday, March 27, 2012 9:09AM
To: Cliffton Douangdara
Subject: RE: Balances in Opus accounts
Hey Cliff,
Do you have an update on these?
Regards,
Shawn

From: Shawn Badami

Sent: Wednesday, March 21, 2012 1:26PM
To: 'Ciiffton Douangdara'

Subject: RE: Balances in Opus accounts
Hi Cliff,
Hope all is well. Do you have an update on the August and September financing calcs? Also, the October statement
doesn't look complete. There are some items not filled in, the dividends don't look complete and the previous month
settlement postings look to high. Let me know when you when get a chance to look into it.
Thanks,
Shawn

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Friday, March 02, 2012 8:17AM
To: Shawn Badami
Subject: RE: Balances in Opus accounts
Here is the October statement.
4

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

Page 285 of 301

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Thursday, March 01, 2012 4:06 PM
To: Cliffton Douangdara

Subject: RE: Balances in Opus accounts
Hey Cliff, nothing attached. No problem, when you send the Oct, can you attach the Sep as well.

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Thursday, March 01, 2012 4:48 PM
To: Shawn Badami

Subject: RE: Balances in Opus accounts
Hi Shawn,

Please see attached for September. I am still awaiting response from my VP of Accounting. She is has left the office for
the day but I will follow up with her first thing tomorrow. I will send October shortly.
Regards,

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
I F: 214.217514/
www .penson.com

P: 214.9')3.3200

Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Thursday, March 01, 2012 2:07 PM
To: Cliffton Douangdara

Subject: RE: Balances in Opus accounts
Hi Cliff,
Do you have an update on the August and September financing charge issues? Also, have you had a chance to finish
up the September statement (I think you also sent part of the October statement as well). The auditors for Penson sent
over a confirmation related so some of the settlement items. I'd like to catch up on the statements so we can get the
confirms back to your auditors.
Regards,
Shawn
5
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From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Wednesday, February 08, 2012 7:35PM
To: Shawn Badami
Subject: RE: Balances in Opus accounts
Hi Shawn,
I apologize as I meant to respond to this issue earlier. Please see attached for Septemeber's statement. The large debit
balances for August and September were due cross trades that Opus started implementing during that time which
caused the large straddled balances. I actually discussed this issue with Accounting already but I am still awaiting a
response from them. The balances for October, November, and December are correct. I have attached the preliminary
October statement for your reference. I can try and see if I can pull a query that will destraddle the August and
September balances for you to review. Please let me know if you have any extra questions.
Regards,

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Wednesday, February 08, 2012 4:07 PM
To: Cliffton Douangdara
Subject: RE: Balances in Opus accounts
Hey Cliff,
Any luck on this? I can't remember anything weird going on in August. I know sometime in the summer we moved a
couple large positions out and delivered them over to JPM, but I believe that was before then.
In the meantime, do you have a draft of the September statement that I can start looking at?
Regards,
Shawn

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Monday, January 30, 2012 1:11 PM
To: Shawn Badami
Subject: RE: Balances in Opus accounts
Hi Shawn,
Sorry, I am still researching the matter. Did your firm change any trading strategies during this time frame that would
cause the large debit balances?
Regards,
6
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Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Monday, January 30, 2012 10:40 AM
To: Cliffton Douangdara
Subject: RE: Balances in Opus accounts
Hey Cliff,
Any info on the August financing balances? I think there may be the same issue for September based on the cash
journal I see.
Thanks,
Shawn

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Monday, January 30, 2012 9:04AM
To: Shawn Badami
Subject: RE: Balances in Opus accounts
The available to withdraw is $684,776.79 for Opus.

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Monday, January 30, 2012 8:02 AM
To: Cliffton Douangdara

Subject: RE: Balances in Opus accounts
Thanks. Can you tell me the balance that we can take out now?

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Monday, January 30, 2012 9:00AM
To: Shawn Badami

Subject: RE: Balances in Opus accounts
Hi Shawn,
7
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The balances have been rolled up into account 3TBOSOOO.
Regards,.

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.pensoncfQ!I!
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.comJ

Sent: Thursday, January 26, 2012 10:20 AM
To: C!iffton Douangdara
Subject: RE: Balances in Opus accounts
Hi Cliff,
Did you guys get a chance to post the entries yet?
Regards,
Shawn

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COMJ

Sent: Wednesday, January 25, 2012 5:50PM
To: Shawn Badami; Meg Caffrey
Cc: Warren Bunting; Brian Gover; Mark Peters; Joseph Avantario

Subject: RE: Balances in Opus accounts
Thank you, Shawn. I will let you know once the balances have been swept into the main account.
Regards,

PENS~

Penson Financial Services, Inc.
1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mailto:SMBadami@schonfeld.com]

Sent: Wednesday, January 25, 2012 4:46 PM
To: Cliffton Douangdara; Meg Caffrey
Cc: Warren Bunting; Brian Gover; Mark Peters; Joseph Avantario

Subject: RE: Balances in Opus accounts
Cliff,
8
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If that's what needs to be done, then please make the corresponding journals to the main account so we can get a true
balance. Please confirm the balance once the journals are done so we can make the appropriate withdrawaL
Thanks,
Shawn

From: Ctiffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Wednesday, January 25, 2012 5:36PM
To: Shawn Badami; Meg Caffrey
Cc: Warren Bunting; Brian Gover
Subject: RE: Balances in Opus accounts
Shawn -I know it has been a while since we have touched base on this issue. I understand that your firm was hesitant to
journal balances out of the sub accounts due to accounting for your traders' payouts. However, I think the best option is
to do a one time journal and move all the balances to account 3TBOSOOO. Since Opus is no longer a portfolio margin
account, we have no way of rolling up the balances because accounts are in different branch codes and rep codes.
Meg- Per our phone conversation, the debits are erroneous but we have no way of verifying the true balance until
everything is moved into one or two accounts. I would have called you but I do not have your contact information. Feel
feel to you call me.
Regards,

Penson Financial Services, Inc.

1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 I F: 214.217.5147
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

From: Shawn Badami [mallto:SMBadami@schonfeld.com]

Sent: Friday, December 23, 2011 11:12 AM
To: Cliffton Douangdara
Cc: Warren Bunting
Subject: RE: Balances in Opus accounts
Hi Cliff,
We would have to understand how that would affect various aspects of data that we receive/retrieve, i.e. all the files that
we get such as MTS performance and cash files, the historical data in MTS, etc. As you know the sub account details are
important for us to do reconciliations, payouts, etc. Unfortunately it's the holiday's and there people have some
vacations. But I will see what people's availability will be next week. I guess I'm not sure why the accounts don't roll up
like they did pre-conversion. It seems a little late in the game for something like this to come up. Let me ask around here
their thoughts.
Regards,
Shawn

From: Cliffton Douangdara [mailto:CDouangdara@PENSON.COM]

Sent: Friday, December 23, 2011 11:48 AM
To: Shawn Badami
9
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Cc: Warren Bunting

Subject: Balances in Opus accounts
Importance: High
I know we talked over the phone yesterday in regards to collapsing Opus to one or two accounts. Your answer was that
it would not be possible at this time. However, we are being asked once again on how to clean up the large debit
balances across certain accounts. Could you provide some further clarification on the reasoning of why this cannot be
done? Would you be willing to just journal the funds to one account but still leave all of the accounts open? If you like,
we can set up a conference call to discuss this matter.
Regards,

Penson Financial Services, Inc.

PENSOif

1700 Pacific Avenue, Suite 1400 I Dallas, TX 75201
P: 214.953.3200 IF: 214.217.5147
www.penson.com
Building the Best Clearing and Execution Services Firm in the World

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or entity to which it is addressed and may
contain confidential or
leged information. If the recipient of this
message is not the addressee or a person responsible for delivering the
message to the addressee, such recipient is proh
from reading or
us
this message in any way. If you have received this message i~ error,
please call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e·mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachmer:ts are
intended solely for the person or entity to which it is addressed and may
contain confidential or privileged information. If the
of
s
message is not the addressee or a person responsible for delivering the
message to the addressee, such recipient is prohibited from reading or
using this message in any way. If you have received this message in error,
please call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other information are not guaranteed as to completeness or accuracy
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and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or entity to which it is addressed and may
contain confidential or privileged information. If the rec
ent of this
message is not the addressee or a person responsible for delivering the
message to the addressee, such re
ent is prohibited from reading or
using this message in any way. If you have received this message in error,
please call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended sole
for the person or entity to which it is addressed and may
contain confidential or privileged information. If the rec ient of this
message is not the addressee or a person responsible for delivering the
message to the addressee, such rec
ent is prohibited from reading or
using this message in any way. If you have received this message in error,
se call the sender of this message immediately and
the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other infonnation are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or entity to which it is addressed and may
contain confidential or privileged information. If the recipient of this
message is not the addressee or a person responsible for delivering the
message to the addressee, such recipient is prohibited from reading or
using this message in any way. If you have received this mBssage in error,
please call the sender of this message immediat
and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confim1ation. Market prices and other information are not guaranteed as to completeness or accuracy
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and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or tl·om this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or entity to which it is addressed and may
contain confidential or privil
information. If the recipient of this
message is not the addressee or a person responsible for del
ring the
message to the addressee, such recipient is prohibited from reading or
using this message in any way. If you have received this message in error,
please call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confitmation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or entity to which it is addressed and may
contain confidential or privil
information. If the recipient of this
message is not the addressee or a person responsible for delivering the
message to the addressee, such recipient is prohibited from reading or
using this message in any way. If you have received this message in error,
ease call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other infmmation are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

This commtmication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
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official confirmation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended sole
for the person or entity to which it is addressed and may
contain confidential or privileged information. If the recipient of
s
message is not the addressee or a person responsible for delivering the
message to the addressee, such recipient is prohibited from reading or
using this message in any way. If you have received this message in error,
please call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confirmation. Market prices and other infonnation are not guaranteed as to completeness or accuracy
and are subject to change 'Nithout notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or ent
to which it is addressed and may
contain confidential or privileged informa on. If the
ent of this
message is not the addressee or a person responsible for del
the
message to the addressee, such rec
ent is prohibited from reading or
using this message in any way. If you have received this message in error,
please call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. lt is not intended as an offer or solicitation or as an
official confirmation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

This communication is for infonnational purposes only. It is not intended as an offer or solicitation or as an
official confim1ation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or entity to which it is addressed and may
contain confidential or privileged information. If the recipient of this
message is not the addressee or a person responsible for delivering the
message to the addressee, such rec
ent is prohibited from reading or
13
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using this message in any way. If you have received this message in error,
se call the sender of this message immediately and delete the message
from any computer.

This communication is for informational purposes only. It is not intended as an offer or solicitation or as an
official confi1mation. Market prices and other information are not guaranteed as to completeness or accuracy
and are subject to change without notice. Schonfeld Group reserves the right to monitor and review the content
of all messages sent to or from this e-mail address.

STATEMENT OF CONFIDENTIALITY: This message and any attachments are
intended solely for the person or enti
to which it is addressed and may
contain confidential or privil
information. If the
ent of this
message is not the addressee or a person responsible for delivering the
message to the addressee, such
ient is prohibited from reading or
using this message in any way. If you have received this message in error,
ease call the sender of this message immediately and delete the message
from any computer.
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EXHIBIT P
Transcript of FINRA Arbitration (dated November 3, 2015)
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FINRA DISPUTE RESOLUTION

:z --------------------------------------)(
3

PENSON TECHNOLOGIES LLC, (FKA

4

PENSON FINANCIAL SERVICES, INC.),

5
6

Claimant,

7

8

Case No. 14-00:Z57
v.

9
10

OPUS TRADING FUND LLC,

11

1:Z

Respondent.

13

--------------------------------------)(

14

One Liberty Plaza

15

New York, New York

16

17

November 3, :Z015

18

10:0:Z a.m.

19
:ZO

BE F 0 R E:

:Z1

ERIC S. HUTNER, Chairman

:Z:Z

JEFFREY F. FRIEDMAN, Arbitrator

:Z3

LEONARD M. BAKAL, Arbitrator

:Z4
:Z5

Reported by MARK RICHMAN, C.S.R., RPR,

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A542

Case 16-51522-LSS

Doc 51-2

Filed 07/31/18

HEARING - DAY 1

Page 297 of 301

- 11/03/2015
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1 APPEARANCES:
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page4
1

MAYER BROWN LLP
Attorneys for Claimant
1675 Broadway
New York, NY 10019-5820
BY: MARK G. HANCHET, ESQ.
CHRISTOPHER J. HOUPT, ESQ.
VIRGINIA C. PAUTZ, ESQ.
(m han ch et@m ayerbrown .com)
( choupt@mayerbrown .com)
(vpalitz@ma yerbrown .com)

PROCEEDINGS

2
CHAIRMAN: Nothing from Mr.
3 Friedman.
4

MR. BAKAL: I have nothing
5 add[ional.
6
CHAIRMAN: Nothing from Mr.

7 Bakal. Are there any objections to
8 the oomposition of the panel orto
9 any of the disclosures that have

COLE SCHOTZ
Attorneys for Respondent
Court North Plaza
25 Main Street
Hackensack, NJ 10022
BY: WENDY F. KLEIN, ESQ.
WARREN A. USATINE, ESQ.
MICHAEL R. YELLIN, ESQ.
MARK J. PESCE, ESQ.
(wklein@coleschotz.com)
(wu sati ne@ col esch otz .com )
( myellin@ col esch otz .com )
(mpesce@coleschotz.com)

10 been made by members ofthe panel
11 as it might relate to who's sitting
12 up here today?
13
MR. HANCHET: Not from
14 claimant
15
MS. KLEIN: No objections on
16 behaW of respondent.
CHAIRMAN: Very good. We're
17
18
19
20
21
22
23

ALSO PRESENT:
MARK PECKMAN
STEPHEN DORAN
BRYCE ENGEL
ANDREW FISHMAN

not going to go around the table.
We've done that before and the
oourt reporter has indicated we do
nat need to do that on the reoord.
I would like 1D ask are all oounsel
in the room intended to be listed

24 as oounsel or representative for
25 the parties as far as the written a
Page 3

1
2

PROCEEDINGS
CHAIRMAN: Good morning,

3
4
5
6
7
8

everyone, and weloome. My name is
Eric Hutner, I'm the chairman of
the arb[ration panel. This

9

moming to my right is.
MR. FRIEDMAN: Jeffrey
Friedman.
CHAIRMAN: To my left.

Page 5
1
PROCEEDINGS
2 award is ooncemed, the people who
3 are here today?
MR. HANCHET: Yes.
4
MS. KLEIN: Yes.
5
6
CHAIRMAN: All right The
7 arbitrators have all submitted
8 their oath previously, Mr. Bakal?
9
MR. BAKAL: I have.

10
MR. BAKAL: Len Bakal.
CHAIRMAN: And we const[ute
11
12 the arbitration panel to this
13 matter. This is the Penson
14 Technologies LLC versus Opus

10
CHAIRMAN: Mr. Friedman?
11
MR. FRIEDMAN: Yes.
12
CHAIRMAN: I have as well.
13 This oontroversy has been submitted
14 to the panel of arbitrators for

15 Trading Fund LLC matter, case
16 number 14.()()257.
17
~is November3rd, 2015 and
18 [is approximately 10:02 a.m.
19
I think the disclosures that

15
16
17
18
19

20
21
22
23
24
25

Pages 2 .. 5

have been made by the members of
the panel have been circulated to
oounsel. I don't have anything
further to add for myself.
MR. FRIEDMAN: Nothing
further.

hearing in aOOJrdance with the oode
of arbitration prooedure. The
panel is authorized to determine
each of the matters set forth in
the statements submitted and filed
20 w[h FINRA Dispute Resolotion.
21 Unless the law directs otherwise
22 all awards rendered pursuant to the
23 oode will be final and not subject
24 to appeal. It is suggested that no
25 interruptions be made during an
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Page 6
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3
4
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6
7
8
9
10
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PROCEEDINGS
individual's testim:my. Parties
are entitled to make objections,
cross examine and redirect
witnesses and may, in the
discretion of the arbitrators,

present rebuttal testimony. The
arbitrators may ask questions as
they deem appropriate. The
submission of this matter to
arbitration will not include any
right of FINRA that [would

13
14
15
16
17
18
19
20
21
22
23
24
25

otherwise be authorized to adopt,
administer or enforce. If any
matter comes 1D the attention of
this panel during and in oonnection
with this panel's participation in
this prooeeding e[her firom the

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDINGS
the mattarto FINRA for
disciplinary investigation.
If we make any such referral,
[ v.ill only be in[iated after

reoord or from material or
oommunications related to this
proceeding thatthis panel has
reason 1D believe may constitute a
violation of FINRA's rules under
the federal securities lavvs, this
panel may initiate a referral of

Page 8
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3
4
5
6
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9
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PROCEEDINGS
engaging in any oonversations or
contact with the rrembers of this
panel except while in this room and
in the presence of all parties,
oounsel or representatives. Thank
you for your anticipated
oooperation.
In the room we have just the
first witness?
MR. HANCHET: Yes.
CHAIRMAN: Not exactly sure

13
14
15
16
17
18
19
20
21
22
23
24
25

why the script calls for the oath
to be administered to the witness
but I would ask the court reporter
to do that at this time.
PHILIP A PENDERGRAFT, Having
been called as a witness, was been
duly swam by the Notary Public
(Mark Richman).
CHAIRMAN: Parties and a
oorporate representative are
penmitted to remain throughout the
proceeding. Expert witnesses are
permitted to remain unless the

Page 7

this dispute has been either
setHed or otherwise disposed of or
after a final award has been
rendered.
The arbitrators have been
selected to serve as neutral
arbitrators, to hear and decide
this matter. We are not FINRA
Dispute Resolution employees.

Pursuantto canon 1 ofthe ABA AAA
oode of ethics for oommercial
arbitrators we as neutral
arbitrators have the duty of
conducting these proceedings w[h
fairness and integrity. This duty
extends to all parties and to this
process. Therefore, on behalf of
the panel, I respectfully request
that all parties and their counsel
or representatives refrain from

Pages 6 .. 9

Page 9
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PROCEEDINGS
panel determines that the witness
should be excused. All other
witnesses vvill now be excusedthere are none - and will be
called upon at the appropriate time
unless the panel determines that
the witnesses will remain. Nat an
issue tcday.
The arbitrators have read the
papers that have been submitted by
the parties. These papers along
with the executed submission
agreements will be marked and
received into evidence as
arbitrators' exhib[ 1. And I
think what we've got are the
submission agreements, the
statement of claim and the answer
to the statement of claim. Is
there anything else that you're
aware of, Mr. Hanchet?
MR. HANCHET: Yes. There were
trial memoranda and expert reports
that were submitted.
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3
4
5
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7
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21
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PROCEEDINGS
CHAIRMAN: There are, but I
don't know that they're considered

Page 12
1
2
3
4
5
6
7
8
9
10
11
12

part of arbitrators' exhibit number
1. I received the prehearing
memoranda, the witness lists and
the expert reports. I assume Mr.
Bakal and Mr. Friedman has and
they've confinmed that as well. As
far as the exhibits go, no other
pleadings.
MR. HANCHET: I don't believe

so.

PROCEEDINGS
to act in a civil manner at all
times. Parties and attorneys are
requested to be on time for all
sessions and to limit breaks 1D the
time allotted. The plan, by the
way, is to start at 10 a.m. and to
go to 4:45 p.m. today. We will
break at a convenient time in the
12 to 1 fiame.
Parties and attorneys are
responsible for providing all
ocpies of all propcsed exhib[s to
all uther parties and to the panel.
Parties are encouraged 1D avoid
repetitive arguments. Parties and
oounsel must direct all objections
and m.Jtions to the panel and not to
each other.
The stenographic reocrd will
be the official record of the
hearing.
I should note we've got a

13
14
15
16
17
18
19
20
21
22
23
24 fairly sophisticated panel here.
25 I've been involved in a number of

CHAIRMAN: Ms. Klein.
MS. KLEIN: No, I'm not aware
of any other pleadings.
CHAIRMAN: Okay, very good.
As far as FINRA's Dispute
Resolution's ongoing efforts to
improve the arbitration process,
each party or representative is
asked to voluntarily oomplete an
evaluation concerning this
arbitration. For your oonvenience,
FINRA has made [possible for you
Page 11
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PROCEEDINGS
to oomplete the evaluation online.
You can find the evaluation form at
FINRA.org/arbevaluation. Wyou do
nat have Internet aa:;ess or have
difficulty completing the
evaluation online, please ask your
case administrator to provide a
paper version of the evaluation
that you can mail to the address
indicated.
Each party may make an opening
statement ~should be limited to
what the party intends to prove and
should nut be a presentation of
evidence or of the merits of the
case. Evidenoe will be marked for
identification and shown to the
opposing party for review and
possible objection to its
admissibility. The panel will rule
on any objections asserted and
determine whether the document will
be received in evidence.
All participanta are expected

Page 13
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PROCEEDINGS
these cases. Sc keep that in mind
as we move forward through the
testim:my and the evidence.
The panel asks that everyone
silence their cellphones or ather
electronic devices. This will help
us 1D minimize distractions and to
focus on testimony.
There will be periodic breaks.
That will allow us to view inooming
messages that arrive during the
hearing. This does nut apply to
the use of electronic devices 1D
view case documents. Electronic
devices cannot be used to reoord or
broadcast the hearing. All right
lfthere's nothing further why
don't we get started w[h opening
stetements.
And Mr. Hanchet, the ftoor is
yours.
MR. HANCHET: Thank you. Just
one seocnd. Could I just see if
our expart is in the lobby?
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Page 16

1

OPENING- HANCHET

1

2
3

CHAIRMAN: Sure.
MR. HANCHET: I'll be right

2 and it was the entire clearing
3 business. The entire clearing

OPENING- HANCHET

4 back.

4 business involved basically seven

5
CHAIRMAN: All right Lefs
6 begin.

5 oorres~ndents and you'll hear a
6 lot about the clearing business and
7 you'llleam how that works if you

7
MR. HANCHET: Good morning,
8 gentlemen. My name is Mark
9 Hanchet. You've met the various
10 members of our team. You've read
11 the trial memoranda and I don't

8 don't already know.
9
Opus was the most important

12 want 1D go over those again. I

10 pieoe ofthat relationship. Cifthe
11 $90 million, Opus aooounted for
12 aOOut $35 million, so more than one

13 want to highlight a oouple ofthe
14 major issues that I think are going

13 third ofthe purchase prioe was
14 dedicated to Opus.

15 to be presented to you to decide,
16 and there are a oouple of difficult

15
And the $35 million payment
16 that was made can be broken down

17
18
19
20
21
22
23

issues which I'd like to outline
for you.
I think a lot of lawyers say
this, butthis really is a simple
case. There aren't very many

17
18
19
20
21
22
23

issues in dispute. There are a
oouple of critical ones. But

24 ultimately this is a breach of
25 oontract case. Opus breached a

into an upfront payment and then
several annual eamout payments
that were paid as the parties
started 1D do business with one
another.
Now in return what Penson
received was a contract, and that

24 oontract is atthe heart cifthis.
25 The oontract allowed Penson to be
Page 15

Page 17

1
OPENING- HANCHET
2 oontract with our client, Penson.

1
OPENING- HANCHET
2 the exclusive, and this is

3
4
5
6
7
8
9

through the oourse oftestimony how
[ came to be that Penson
Technologies became the sua:;essor
in interest to Penson Financial
Services, Inc. which was the other

3 important, the exclusive provider
4 of clearing and portfolio margining
5 services for Opus for a ten-year
6 period. So those two ooncepts are
7 going 1D oome up again and again.
8 It was an exclusive oontract and it
9 was for ten years.

10
11
12
13
14

party to the oontract that I want
to talk about
So the case is a breach of
oontract case. It's also an unjust
enrichment case which you will hear

10
11
12
13
14

And this arrangement was
governed by a series of agreements.
You'll see them. Key am:mg them is

15
16
17
18
19

about and I think you will
understand why.
As I say, the facts aren't
really in dispute. The case can be
summarized pretty simply and let me

15
16
17
18
19

which I will refer to from time to
time as the PMA side agreement.
So from 2007 until December
2011 Penson provided these services
that I've just outlined for you and

20
21
22
23
24
25

try and do that
In November 2000 there was a
major transaction. Penson paid
Schonfeld, which is the parent of
Opus, approximately $90 million to
purchase their clearing business

20
21
22
23
24
25

the net inoome they generated was
around $15 million.
And in January 2012 Opus
purported to terminate the
oontract, the PMA side agreement I
just mentioned to you and you'll

We are here on behalf of Penson
Technologies. And you'll hear

Pages 14 .. 17

something called the portfolio
margining aOOJunt side agreement
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OPENING- HANCHET
hear the reasons why. But at the
time of termination Penson's total

13
14
15
16
17
18
19
20
21
22
23
24
25

terminated after four years, they
never got the six tail years of

Page 20
1
2
3
4
5
6
7
8
9
10
11
12

net inoome derived from this

relationship was $15 million. And
I've told you that they paid $35
million for this relationship.
lfs a b[ of a delta there.
Thafs why we're here.
Penson never gat the right to
reap the benef[s of the oontract,
the ten-year oontract that was

13
14
15
16
17
18
19
20
21
22
23
24
25

that And thafs where the money
was, as you'll hear.

So this case primarily, not
emirely and I'll explain why, is
aOOut Penson's efforts to recover
the value of that contract, the $20
million. We think «s worth $20
million and we will give you some
guidance in our damages
presentation as to why thafs an
appropriate number.

OPENING- HANCHET
indeed a breach, thatthe
termination was not proper. I
won't argue that now. I'll save
that for closing.
So I mentioned a oouple of
time teasers, there's a disputed
issue here, well what is it, what
oould it be? There's one major
fact that you're going to have to
resolve. We know that Penson
provided the servioes from 2006 to

2011. And those servioes fell into
basically two buckets and you'll
hear a lot of testimony about these
buckets. There's clearing and
exclusion portion and there's a
custody and financing portion.
Penson was providing those
services.
In the third and fourth
quarterof2011, FINRA, which was
Penson's regulator, was very
ooncerned about large customer
debit balances on Penson's OOoks.

Page 19
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OPENING- HANCHET
Now none of these facts, what
I've just outlined, none of them
are in dispute. None of the
numbers are in dispute. I mean I
guess they dispute thatthey owe
$20 million. But none of the
actual numbers that were acb.Jally
paid and received by Schonfeld were
in dispute.
So the question for the panel,
the main question is going to boil
down 1D whether Opus's termination
of the agreement was proper. The
panel will see the relevant
agreements and you'll see the
evidence and documents and glean
the facts leading up to that
termination. You'll seethe
oorres~ndence that was

exchanged
between the parties at and around
the time of termination. And I
know I'm not supposed to say this
bct we think that the totality of
the facts will show that there was

Pages 18 .. 21
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OPENING- HANCHET
And PFSI in light of those concems
agreed to limit its overnight
financing, the am.Juntthat it would
provide to any individual customer,
to $75 million and we're going to
be calling that a soft cap and
you'll hear a lct aboutthe soft
cap in this case.

And then in Deoember, few
months later, FINRA imposed, this
wasn't voluntary, this was an
imposition of a $40 million cap on
overnight margin that Penson oould
extend to any one customer, and
we'll call that a hard cap.
So Penson notified Opus aboct
these caps. And in December2011
Penson and Opus both understood
thatthis cap put a crimp in Opus's
abil[y to do business as [had in
the pest. There's no dispute about
that But what happened next is
where the big factual dispute is.
Penson says that [worked
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Page 22
OPENING- HANCHET
w[h Opus to find a temporary

Page 24

1
2
3
4
5
6
7
8
9
10
11
12

temporarily to JPMorgan and
JPMorgan would offer custody and
financing services on an interim
basis.
Remember how I explained there
were two buckets? Penson holds on
to one bucket and it gives up the
cther bucket. You'll hear

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

testimony that says the other
bucket that vvas given up was pretty
small, 10 percent of the revenues
out of this relationship. Penson
held on to the 90 peroem bucket.
And Penson am-tinued for two months
to provide clearing and execution
services for Opus. The evidence
will show that thafs how the
parties did business. The evidence
show thatthat is a standard
arrangement in the business.
And then from Penson's point

13
14
15
16
17
18
19
20
21
22
23
24
25

going to disagree, that I guaramee
you. Penson's expert will say
Penson as a portfolio margin lender
always had discretion in offering
financing to its customer, always.
Opus's expert will say that
Penson was required to offer Opus
at all times the maximum overnight
leverage available, which was six
and tvvo thirds to one. No
discretion. Very big delta between
these tvvo iXJSitions. And they are
slightly more nuanced than I've

1
2
3
4
5
6
7
8
9
10
11
12
13
14
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16
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OPENING- HANCHET
of view ocmpletely out of the blue
Opus sent a termination letter at
the end of January purporting to
terminate the PMA side agreement
Penson, you will hear testimony,
was completely blindsided by this.
Opus says that Penson worked
w[h Opus to find a permanent

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPENING- HANCHET
just outlined butthafs going to
be a major ~XJint in this case.
And so according to Opus when
FINRA imposed a hard cap, if nct
before, Penson breached the PMA
side agreement They had to
because they can no longer offer
six and tvvo thirds to one leverage.
Thafs their position.
So then there are some m.xe
undisputed facts.
In June 2012, five momhs
afterthetermination or so, Penson
sold its clearing business to
another em[y, Apex Clearing.
You'll hear aboutthat tiransaction.

solution to this problem. Opus's
portfolio would be moved

OPENING- HANCHET
say.
And we think the evidence is
overwhelmingly in support of our
pos[ion butthafs for the panel.
There's also a major issue of
oontention between the experts.
Often times I s[through these
arbitrations and the experts agree
on everything, you sort of wonder

why do we have exparts. Well this
is a case where the experts are

Page 23

solution, the problem that I
oU[Iined before, but Opus says that
early in December Opus's entire
portfolio was moved to JPMorgan.
We agree on that but, according to
Opus, [was a"'ays understood that
JPMorgan would do all the services,
nat tvvo buckets, one giant bucket
going overtoJPM. They would
perform all the clearing, execution
and custcx:ly and financing services.
And the termination agreement,
acoording to Opus, wasn't out of
the blue. ltwasjustOpus
formalizing a new legal
relationship. Thafs what they

Pages 22 .. 25

Page 25

So the entire business that Penson
had, all the clearing relationships
that it had, it sold to another
em[y. Penson's rights with
respect to Opus were not
transferred. Penson held on to
those rights deliberstely.
And a few months after that
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Page 26
1

OPENING- HANCHET

Page 28
1

OPENING- KLEIN

2 sale Penson filed for bankruptcy

2 much.

3 and entered into liquidation
4 proceedings.
So damages, I alluded to [
5

3
4

Ms. Klein.
MS. KLEIN: Thank you. Well

5 we do agree that this is a contract
6 case. But it's a oontract case
7 oonceming one contract, a December

6 before, at the end of our case in
7 chief we will ask the panel to
8 award damages. They fall into two

8 2007 portfolio margining agreemem

9 categories. First we want to
10 reoover damages that were caused by

9 that claimants predecessor, Penson
10 Financial Services, Inc., entered
11 into w[h respond em Opus Trading

11 Opus's breach ofthe ocntract,
12 their unjustified termination.

12 Fund.

13
14
15
16

Penson will present different
methodologies, how you should
arrive at the right number. We
think the right number is around

13
And I want to say that again
14 because Penson clearly is going to
15 spend a lot of time during this
16 arb[ration talking about general

17
18
19
20
21

$20 million.
Seocnd, totally separate
category of damages, Penson should

17
18
19
20
21

industry standards or agreements
between ather parties or terminated
agreements in an attempt to
distract from the actual terms of
the acb.Jal contract at issue or to
22 oonfuse the panel into thinking

be- should reoover unpaid

expenses, and those are in the
22 amount of$2.4 million.

23
Opus has agreed that some
24 am.Junt is avving. But those tvvo,
25 the seocnd category which I'll call

23 this case is about those ather
24 oontracts. It is not
25
This is a oontract case
Page 27

Page 29

1
OPENING- HANCHET
2 the 2.4 just for shorthand, they

1
OPENING- KLEIN
2 ocnoeming the 2007 portfolio

3
4
5
6
7
8

3
4
5
6
7
8

fall into tvvo categories as well.
First there were passthrough fees
that were charged to Penson.
Penson paid them. $1.8 million.
You will hearaboutthem, TAP.
Seocnd, Penson gets to be paid

9 for the clearing services that it
offered for the month of Deoember
and January. Thafs around
$640,000. That's how we getto the
2.4.

10
11
12
13

14
15
16
17
18
19

So in summary, we think the

14
15
16
17
18
19

dispute. The parties and their
respective experts have differing
vievvs but there's really no dispute

20 at all that Penson paid $35 million
21 for a ten-year ocntract and they
22 didn't get that. They gct a four
23 year contract. That's what this is
24 about Thank you.
25
CHAIRMAN: Thank you very

margining agreement which you may
hear me refer to as the PMA. And
that is betvveen Penson and Opus.
And as the evidence will prove,
Penson breached the PMA and
otherwise triggered its termination

9 in at least five different ways.
Penson's breach stemmed from
catastrophic financial problems [
created that u~imately led to [s

10
11
12
13

evidence will be consistent.
There's only one area of major

Pages 26 .. 29

demise, which included ceasing to
be in the clearing business,
withdrawing its membership in
FINRA, withdrawal of [s

broker-dealer registration and
filing for bankruptcy.
And following Penson's breach
20 of the PMA and w[h Penson's
21 assistance, Opus transferred its

22 financing business to JPMorgan and
23 its clearing business. The
24 evidence presented during this
25 hearing will establish those facts
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Page 30
1

OPENING- KLEIN

2 beyond a doubt.
Amazingly though and desp[e
3

OPENING- KLEIN

2 house money, to buy and sell
3 securities to achieve gains. And
4 as is customary in the business,

4 those undisputed facts, Penson is
5
6
7
8

Page 32
1

navv claiming in this arbitration
that it was Opus who wrongfully
terminated the agreement and that
Opus owes Penson damages. That

5
6
7
8

Opus uses margin, which will be
explained but I believe the
arbitrators understand what that
is, to give its traders greater

9 claim is sheer and utter nonsense
10 and should be dismissed in its

9 buying povver, to try to maximize
10 their retum on the market

11 emirety.
12
Penson, as Mr. Hanchet said,

11 strategies.
12
And prior to Opus's

13
14
15
16

actually has two claims in this
arbitration. Both of them, though,
are for breach of the portfolio
margining agreement. The first

13
14
15
16

relationship with Penson, Opus's
affiliated company, Schonfeld
Securities, provided those clearing
and financing services to Opus, as

17
18
19
20
21
22

claim seeks payment for accrued
fees ovved from Opus to Penson at
the time thatthe PMA was
tenminated in January 2012 and that
ooncems claims owed to Penson for
previously performed services which

17
18
19
20
21
22

well as other affiliated
oorres!XJndents that also required
clearing and financing for their
trades. And in 2006 Schonfeld
securities decided it wanted to get
out of the clearing and financing

23 Penson at some point claims was
24 1.8, now it seems to claim is 2.4,
25 bct which Opus has calculated at

23 business and after going through a
24 process with an investment and
25 banking advisor and meeting with
Page 31

1
OPENING- KLEIN
2 much less.
I'm actually going to address
3
4 that claim seoond, havvever, since
5 the principal controversy that
6 brings us here today ooncems
7 Penson's seoond cause of action
8 which seeks damages based on this

Page 33
1
OPENING- KLEIN
2 pctemial purchasers Schonfeld,
3
4
5
6

Schonfeld Securities entered into a
transaction with Penson's parent
ocmpany SAl Holdings LLC whereby
Schonfeld sold SAl [s clearing

7 business.
8
That sale was memorialized in

9
10
11
12
13

claim that Opus wrongfully
tenminated the PMA and by Opus's
actions denied Penson the right to
provide clearing and financing
services to Opus for the remaining

9
10
11
12
13

an Asset Purchase Agreement between
Schonfeld and SAl and ne[her

14
15
16
17
18
19

eight years of the PMA
fts the evidence will
establish, this claim is so
frivolous, that Opus has soughtthe
imposition of sanctions against
Penson for bringing it.

14
15
16
17
18
19

does the Asset Purchase Agreement
govem the relationship betvveen
Penson and Opus that is at issue in
this arb[ration. As part ofthe

20
Just to provide a little
21 background, the evidence will show
22
23
24
25

that Opus is a proprietary trading
firm that am:mg other business
activities employs traders who use
Opus's money, sometimes called

Penson nor Opus, the parties in
this arbitration, are a party to
that Asset Purchase Agreement Nor

sale Schonfeld caused a number of
oorresiXJndents like Opus to enter

20 into agreements with Penson for
21 Penson to provide them clearing and
22 financing services.
23
And the evidence will show and
24 you'll hear this that Penson
25 originally provided clearing and
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2 financing services to Opus through

2 protections, such a long term,

3 a mechanism you may be familiar
4 w[h called the joint back offioe

3 locked in agreement oould create a
4 situation where Penson could

5
6
7
8

arrangerrent, or JBO. And that
arrangement was memorialized in a
November 20th, 2006 fully disclosed

5 essentially shut down Opus's
6 business. For example, if Opus
7 were locked in to a ten-year

clearing agreement which you may

8 relationship with Penson and Penson

9 also hear about.
10
To be clear, that ocntract

9 had unfettered discretion to set
10 Opus's margin requirements, Penson

11 the fully disclosed clearing
12 agreement is no longer in

11 oculd unilaterally decide ifs
12 going to cap Opus's financing at a

existence, nat at issue in this
arbitration. In fact, it was
expressly tenminated by the
oontractthat is at issue in this
17 arbitiration, the PMA BU[ sorre of
18 its critical terms are repeated in
19 the PMA Specifically, there are
20 two critical tenms of the fully
21 disclosed clearing agreement that
22 the evidence will establish vvere

13
14
15
16

13
14
15
16

certain level, or that it would
require Opus to put up more
ocllateral than wculd otherwise be
required under the law, and

prohibit Opus from getting up to
the maximum leverage.
fts you will hear, the result
of such a cap on financing or
leverage would be catastrophic. ~
22 would allow Penson, and nat Opus,

17
18
19
20
21

23 bcth heavily negotiated at the time
24 and which ultimately carried over
25 to the PMA that is at issue here.

23 to determine the size of Opus's
24 business and the nature of its
25 trading stirategies. ~would
Page 35
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The first is the provision
that made the clearing and
financing relationship betvveen
Penson and Opus exclusive for a
period of ten years. And as you
will hear from Opus's witnesses as
well as our expert, this is an

9 unusual provision in a clearing and
financing arrangement. Usually
customers are not locked in to
clearing and financing agreements
for such extended pariodsoftirre.

10
11
12
13
14
15
16
17
18
19

They are free to leave for another
provider after some reasonable
period of notice.
And so the seoond provision is
related to the first
You will hear testimony that

Page 37
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2 prevent Opus and [s lifeblood, [s
3
4
5
6
7
8

traders, from having access to the
full amount of leverage provided
for under the governing rules.
And if the traders vvere not
allovved to have as much buying
pavver as they needed to run their
9 strategies, they'd ,;mply leave
10 Opus and go to ancther tirading
11 ocmpany.
12
So to avoid such a scenario,
13 you will hear and the evidence will
14
15
16
17
18
19

demonstrate, Opus engaged in
extensive and hard fought
negotiations with Penson in which
[demanded, and u~imately
obtained, an express limitation on
Penson's abil[y to change the

20 Opus refused to agree to such a
21 ten-year exclusive term unless it

20 leverage to which Opus was
21 em[led.

22 was accompanied by a limitation on

22

23 Penson's abil[y to change Opus's
24 margin requirements.
25
This is because absent other

Pages 34 .. 37

Specifically, the fully
23 disclosed clearing agreement
24 lim[ed Penson's abil[y to request
25 add[ional deposHrom Opus, that
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3
4
5
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is more deposit than would
otherwise be required by the
margining rules, by stating that
Penson could only request an
add[ional depos[ in [s good

Page 40
1
2
3
4
5
6
7
8
9
10
11
12

faith discretion, based on a

rational risk-besed judgment by
Penson.
And if that determination were
made Penson then had to -was
required to notify Opus in writing
and detail the basis for that
request and then Opus, at [s

13
14
15
16
17
18
19
20
21
22
23
24
25

option, oould either increase its
deposit or reduce its credit usage.

And prior to entering into
this clearing agreement, Penson was
fully apprised of the amount of
financing Opus would be requiring
and assured Opus it oould provide
[. And following reaching
agreement on those terms, which are
significant, Penson began clearing
and financing Opus's trades.

OPENING- KLEIN
So you'll hear also around the
time that the parties entered into
this fully disclosed clearing
agreement, the SEC actually changed
[s rules to perm[ prime brokers
to extend maximally leveraged
financing directiy to customers
w[houtthe need for the

oomplicated structure of a JBO
arrangement And specifically
under the newly perm[led riskbased margining policy for
customers, which were known as
portfolio margining, as long as the
customer's entire portfolio met
certain requirements, largely
focusing on ensuring that the
portfolio was appropriately
balanced from a risk perspective,
the broker was perm [led to provide
the customer with overnight
financing in an amount up to six
and tvvo thirds times the amount of
oollateral, otherwise known as

Page 39
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3
4
5
6
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And as reflected on a schedule
of deb[ balanoes that will be
presented in this case, during the
oourse of Opus's and Penson's JBO
arrangement which actually began in
April of2007 and through Deoember
of 2007, Penson provided Opus w[h
an average of 190 million in credit
each and every day. Each and every
day Penson vvas providing credit to
Opus. And notably the amourit of
cred[ used by Opus was entirely
w[hin Opus's discretion. And the

day-to-day fluctuations in Opus's
borrowing were the sole result of
the tirading stirategy run by Opus.
And as you will hear, at no time
did Penson ever object to Opus's
debit balance, on which Penson was
charging interest, or otherwise
determine that Opus's portfolio was
too risky and that an add[ional
depos[ needed to be made pursuant
to the terms of the agreement.

Page 41
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9
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14
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18
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margin, that the broker-dealer was
holding on the customers behalf.
So put differently, under the
applicable laws goveming portfolio
margining, Penson was permitted to
set its minimum margin requirement,
its minimum oollateral requirement
to as low as 6.67 to 1 ovemight
cred[to oollateral.
And you'll hear testimony that
both Penson and Opus warited to take
advantage of this new option. And
so at the end of Deoember 2007, the
parties executed the PMA which
terminated the fully disclosed
clearing agreement and then became
the agreement governing Penson's
provision of financing and clearing
to Opus. And pursuantto the PMA,
Penson was to provide Opus with all
of its financial and clearing
needs, it was exclusive, including
providing Opus with its maximum
leverage allowable under the
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2 portfolio margining rules. And the

2 required a ten-year term of

3 PMA specifically required Opus, in
4 paragraph 1 ofthe agreement, to
5 make a $5 million deposit w[h

3 exclusivity.
4
Pursuant to the PMA, Penson
was to provide financing and
clearing. Opus, havvever, oontinued
to use its executing broker,

6 Penson which pursuant to the then
7 effective rules meant Opus was
8 entitled to the maximum amount of

5
6
7
8

9 leverage allowable under what is
10 called the OCC TIMs model or six

9 oompany, for execution. So at the
10 start of the relationship Penson is

11 and tvvo thirds to one.
12
And paragraph 1 ofthe

11 providing clearing and financing.
12 Schon-Ex is providing Opus's

13
14
15
16

13 execution.
14
fts the evidence will show,
15 it's not until approximately three
16 years, later in November 2010, that

agreement, front and center to the
PMA, was the heavily negotiated
language from the fully disclosed
clearing agreement, that Penson

Schon-Ex, another affiliated

Schonfeld also decides to get out
of the execution business, and Opus
entered into a separate equity
execution agreement with Penson
whereby Penson would act as Opus's
22 executing broker.

17
18
19
20
21

oould only request an additional
deposit from Opus, again in its
good faith discretion, based on a
rational risk-besed judgment and
had to do so in writing, specifying
22 reasonable detail.

17
18
19
20
21

23
And as Opus will demonstrate,
24 this is not a standard provision in
25 a portfolio margin agreement.

23
So from November 2010 forward,
24 in addition to clearing and
25 financing Opus's trades, Penson
Page 43

Page 45

1
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2 Because it imposes an obligation on

1
OPENING- KLEIN
2 also began executing Opus's trades.

3
4
5
6
7
8

3
4
5
6
7
8

Penson not to change Opus's margin
requirements and thereby to provide
the maximum leverage allowable
under the law, unless Opus's
portfolio became too risky, such
that Penson oould then provide some

9 rational risk-based reason to
10 request the additional depos[.
11
Usually, as you \Mil hear, in
12 portfolio margining agreements,
13 broker-dealers are free to request
14
15
16
17
18
19

additional deposit in their sole
discretion, even if it exceeds the
portfolio margin requirements and
usually there is not that limiting
language.
In the more typical

Pages 42 .. 45

And again, Penson is well aware of
Opus's financing needs prior to
execution of the PMA It had
provide Opus with financing
pursuantto the JBO relationship.
And from late Deoember 2007 and
9 oontinuing through Penson's breach
10 in Deoember 2011 , Penson
11 ocntinually extended cred[to Opus
12 every day pursuantto the OCC TIMs
13 model, consistently provided the
14
15
16
17
18
19

20 formulation, though, if a customer
21 doesn't like the request for an

same levels of financing as it
provided during the JBO
relationship.
Navv unbeknavvnstto Opus at
this time, as the evidence will
show, Penson had begun engaging in
20 risky and prohib[ed loans to
21 certain entities associated with

22 additional de~XJsitthe customer can

22 Penson insiders for several years

23 simply terminate the agreement,
24 move to another portfolio margin
25 provider. Here, however, the PMA

23 that began creating devastating
24 financial problems for it.
25
It was not, however, until
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2011 that Penson publicly
disclosed, for the first time, that
[had a 42.6 million in loan
receivables oollateralized by
speculative, unrated txmds issued
by Rffiama Development Corp, a Texas
raoetrack, which bonds had been
deemed essentially wcrthless.
And making matters worse,
Penson's parent, Penson Worldwide
Inc., referred to as PWI, also

13
14
15
16
17
18
19
20
21
22
23
24
25

disclosed that one of its directors
was forced to step down after the
oompany revealed that he was
ooncurrently serving as CEO of Call
Now which operated the racetrack.
And as we will dem:mstrate, in
a reoentSeptember 17th, 2015 SEC
order, very recent, that imposed
sanctions, including a lifetime ban
from the securities industry for
what apparently will be Penson's
firat w[ness, the CEO, Phil

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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the demise of Penson and its
inabil[y to perform its
obligations under the PMA.
Indeed, a~hough those events
were nct disclosed until 2011 ,
Penson had been suffering
significant financial losses from
those activities since 2008.
And by the time the impropar
loans were finally disclosed to the
investing public, the catastrophic
damage to Penson's finances had

Page 48
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2
3
4
5
6
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8
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And on August 26, in response
to a mandate from FINRA that Penson
raise a hundred million of
additional working capital, Penson
wrote to the FINRA and oU[Iined its
plan to oomply w[h that mandate.
And you will hear that Penson's

19
20
21
22
23
24
25

That restriction, on which
Opus was not oonsulted, would mean
Opus oould no longer trade at its
historical levels of financing.
In addition, Opus would be
required to maintain 25 percent
equity, trade at a four to one

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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ratio of cred[ to collateral,

plan included imposing a limit on
the deb[ balanoes of its
customers. Specifically w[h
regard to Opus, Penson represented
13 to FINRA that [would lim[ Opus's
14 deb[ balanoes to no more than 75
15 million, so long as its respective
16 equity percentages, its minimum
17 margin, were at least 25 percent of
18 the outstanding cred[.

Pendergraft, that debacle led to
Page 47

already been done.
We \Mil be showing a chart
laterw[hin three days of
disclosure the stock price of
Penson's publicly traded parent
dropped by approximately 40
percent
Navv in response to Penson's
dire financial situation FINRA
demanded in 2011 that Penson
address its large customer debit
balances and its liquidity issues.

Page 49

which was obviously much less
favorable to Opus than the 6.67 to
1 ratio to which it was entitled
under the PMA.
And notably Penson's decision
to impose these limits was
predicated on Penson's dire
financial condition and nat on any
rational, risk-based judgmem
oonceming Opus's iXJrtfolio as
required by the PMA.
Navv Penson's restriction of
the financing it would provide to
Opus oonstituted a breach by Penson
of the PMA because Penson would no
longer be providing the portfolio
margining services oontemplated
therein.
But Penson didn't even inform
Opus of that limitation for almost
tvvo months, and it never informed
Opus of the 25 paroent margin
requirement.
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And when [finally made the

debit financing issue as soon as
possible.

And in response to that, that
oonversation, Opus told Penson,
told Mr. Pendergraft, that [would
have to begin exploring options in
case the situation was not

13
14
15
16
17
18
19
20
21
22
23
24
25

resolved. And Penson agreed it
should do so.
Indeed, as you will hear, as
the evidence will show, several
months later FINRA instructed
Penson to line up backup clearing
arrangements for its customers so
[ oould protect those customers

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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never actually did so, apparently
reoognizing that it was acb.Jally
prohib[ed by the PMA from doing

Page 52
1
2
3
4
5
6
7
8
9
10
11
12

disclosure of the debit balance
limit to Opus, Penson assured Opus
[would provide a solution to the

like Opus.
Now interestingly, desp[e
Penson represeming to FINRA that
[would lim[ Opus's debit
balances to 75 million, Penson

OPENING- KLEIN
days. And it had to transfer its
acoount to another broker-dealer.
Now, a~hough Opus had made
every attempt to maintain its
relationship w[h Penson through

its financial woes, the
prohib[ions imposed by the FINRA
directive violated the PMA, made it
impractical for Opus to continue

its portfolio margining
relationship because, as the

13
14
15
16
17
18
19
20
21
22
23
24
25

evidence will shavv, Opus's trading
strategy always required more than
40 million in financing, or at
least on 90 peroent ofthe trading

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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2011, when the prohib[ions in the

days as you will here.
And as I said, indeed Penson
itself recc:gnized it oould not meet
[s oontractual obligations to Opus
w[h that FINRA directive in place,
told Opus you have to move your
acoount. You have to m.Jve the
custody, financing and clearing of
the trades before Deoember 7th,

Page 51

so. But u~imately FINRA imposed
even greater restrictions on
Penson's business.
Penson's business/financial
oondition oontinued to worsen.
December 1st, 2011 Penson received
a notioe of action from FINRA which
prohib[ed Penson from providing
financing greater than 40 million
to any customer. And if Penson
failed to oomplywith that
restriction, Penson would be
immediately suspended.
As a result ofthe FINRA
directive, and knowing that 40
million deb[ cap would not be
sufficient in view of Opus's
business needs, the evidence will
show that Penson informed Opus it
had to transfer its account and it
had to do so within three business

Pages 50 .. 53

Page 53

FINRA directve were to take
effect
And so w[h Penson's knowledge
and with Penson's assistance, it
needed Penson's assistance, Opus
transferred its financing and
clearing business to JPMorgan
effective December 7, 2011. And
from December?, 2011 through the
end of January 2012, Opus cleared
and finanoed [s trades w[h

JPMorgan.
Now notably during the
tvvo-month period, Opus oontinued to
execute its trades with Penson
pursuant to the separate equity
execution agreement And equity,
as I think everyone on this panel
understands, different from
clearing, different from financing.
Executing is what they were
doing, not financing and clearing.
So all of Opus's clearing and
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2 financing was being done by

2 contracts to Apex Clearing Corp.

3 JPMorgan.
Then in January 2012, January
4

3
Under the PMA, havvever, Penson
4 could not assign the PMA to Apex

5 26, Opus sends Penson a letter
6 formally terminating -formally
7 notifying Penson that it was

5 without Opus's prior written
6 oonsent. And the evidence will
7 show Penson never sought Opus's

8 terminating the portfolio margining

8 oonsent and the PMA was nat

9 agreement and the execution
10 agreement at that time.

9 assigned.
10
And then, on October26, 2012,

11
And Penson sent a letter as
12 you will hear in response claiming

11 Penson withdrew as a broker-dealer
12 and the impact of that is also

13
14
15
16

for the first time that the parties
had reached an understanding, in
December, based on the parties'
mutual interests, that Penson would

13
14
15
16

substantial because under FINRA
rules, Penson no longer oould
provide portfolio margining
services once it withdrew as a

17
18
19
20
21

temporarily allow Opus to have
JPMorgan service Opus's financing
and custcx:ly requirements.
Penson's letter did not

17
18
19
20
21

broker-dealer.
And that fact is also
memorialized in the PMA because the
PMA provided for automatic
termination in the event Penson
withdrew as a broker-dealer.
And then ultimately Penson
filed for bankruptcy in the
District of Delaware on January 11,

explain how either parties'

22 interest was- how it was in

22

23 either parties' best interest to
24 disruptively cease Opus's portfolio
25 margining business and transfer to

23
24
25
Page 55

Page 57

1
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2 it another broker-dealer in three

1
OPENING- KLEIN
2 2013 for purposes of liquidating

3
4
5
6
7
8

3
4
5
6
7
8

So given these facts which
will be proved, which makes clear
that the cessation of the financing
and clearing relationship between
Penson and Opus was due solely to

9 will prove Penson never once
requested Opus retum its business
to Penson. Nor did Penson ever
notify Opus that FINRA's
prohib[ions had been lifted.

9
10
11
12
13

Penson's financial problems and
related regulatory issues.
It's truly inoomprehensible to
us how Penson can tum around and
claim Opus breached the agreement

14
15
16
17
18
19

14
15
16
17
18
19

days as mandated by the FINRA
directive.
Moreover, Penson's letter did
nat elaborate on how the transfer
of Opus's business oould be
oonsidered temporary. In fact, we

10
11
12
13

Thus, it was never possible
for Opus to retum its portfolio
margining business to Penson.
In fact, as the effect of
Penson's management team's

its remaining assets.

20 including Phil Pendergraft,
21 Penson's downward spiral oontinued.

or that Penson is entitled to
damages.
In fact, Penson itself seems
to be casting around for a theory
to support its claim because first
[argued thatthe transfer of
20 Opus's aa;ountto JPMorgan was
21 temporary and Opus had an

22 And in late May 2012, in an effort

22 obligation to bring it back. But

23 to protect Penson's customers, and
24 as orchestrated by FINRA, Penson
25 sold its US securities accounts and

23 you will not see any evidence of
24 that
25
The next argument it appears

misoonduct spread, management team

Pages 54 .. 57
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2 to float is that Opus never
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2 w[h its obligations under the PMA

3 actually transferred its account,
4 that it oontinued to clear the

3
As set forth in that Texas
4 oomplaintwhich will be submitted

5
6
7
8

1

5
6
7
8

business even during that period
after Opus had moved its acoount.
But that argument also makes zero
sense and «s ftatly oomradicted

into evidence here, the directors
and officers of Penson caused it to
violate FINRA nules regarding
margin requirements.

9 by the facts that you will hear.
10
Penson oontinued to execute

9
CHAIRMAN: Ms. Klein, do we
10 need to hear about the complaint?

11 trades, but it was JPMorgan that
12 financed and cleared those trades.

11 Is that something that is
12 u~imately going to be the evidenoe

13
And that fact will be proved
14 oonclusively by a document that you
15 will see in this hearing, executed
16 by Penson and JPMorgan on Deoember

13 as to whether or not a oontract was
14 breached, the oomplaint in that
15 matter?
MS. KLEIN: Well [will be in
16

17
18
19
20
21

7, 2011, known as a form 1 to
schedule A And the function of
that document is to memorialize
that an executing broker, in this
case Penson, will be giving up the
22 trades that it executes to the

17
18
19
20
21

23 prime broker in this case JPMorgan
24 for clearing and settlement
25
Sc as of Deoember 7th, 2011,

23 that for the case.
24
MS. KLEIN: Absolutely. So
25 we're here and you will hear that

22

the sense that the allegations in
that complaint will make clear from
Penson's avvn m.Juth that it was the
financial issues that made it
impossible for [CHAIRMAN: Why don~ we save

Page 59

Page 61
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2 Penson was no longer providing

1
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2 Opus oontinued to behave in good

3 clearing or financing.
4
Penson nates ather theories
5 such as it was never required to
6 provide any financing at all or
7 that Opus should have entered into
8 some third-party anrangemem. None

3
4
5
6
7
8

faith, make every possible attempt
to oontinue the portfolio margining
relationship despite financial
troubles and desp[e all ofthose

10 all oontiradicted by the facts that
11 you will hear.
12
So, although Penson is casting
13 around for parties to blame other

issues, Penson somehow asserting
that Opus breached the agreement
9 by tiransfening [s business to
10 JPMorgan, which Penson assisted [
11 with, and not returning to the
12 oompany even though that oompany,
13 Penson, oould no longer perform its

14
15
16
17
18
19

14
15
16
17
18
19

business, directed and helped Opus
leave, never asked Opus to retum,
repaatedly acted illegally and
unethically and voluntarily
withdrew as a broker-dealer.
I just vvant to touch on

9 of those make any sense and they're

than itself, Penson actiually
brought an action in Texas against
Mr. Pendergraft, who will be
apparently Penson's first witness,
and other former directors and
officers, and in that oomplaint it
20 made very clear that [was the bad
21 faith actions of those individuals
22 that resulted in Penson's financial
23 demise, bsnknuptcy and u~imate
24 liquidation, all of which made [
25 impossible for Penson to oomply

Pages 58 .. 61

20 briefly the calculation of damages
21 that Penson seems to be floating

22 here because that further exposes
23 the absurd[y ofthe claim.
24
Penson claims that it was
25 never oontemplated that the PMA
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Page 62
1

OPENING- KLEIN

Page 64
1

OPENING- KLEIN

2 could be terminated before the end

2 provides only that if the agreement

3 of its initial ten-year term, and
4 that because it was terminated

3 terminates before the end of its
4 term, which it did here, such

5 early, Opus should have to pay an
6 early termination fee based on
7 formulations in other agreements.

5 termination should nat affect the
6 parties' rights or liabil[ies to
7 business oonducted before

8 And that argument is incredible for

8 termination.

9 at least two reasons. The PMA
10 obviously does provide that it

9
And that brings us back to the
10 first claim for reliefthat Penson

11 oould terminate before the end of
12 [s term. It expressly provides,

11 brings which is the payment for
12 business oonducted before the

13
14
15
16

and we will look at these
provisions of the agreement because
this is the comract that is at
issue, it oould terminate in

17
18
19
20
21
22

various instances. It oould
terminate if Penson failed to
comply w[h the terms cif the PMA
It oould terminate if Penson was
prohib[ed by FINRA from engaging

13 termination of the agreement.
Now w[h regard to that cause
14
15 of action, Opus has been, for
16 years, ready and willing to pay any
17 amount [ leg[imately owes to
18
19
20
21
22

in j:X)rtions of its securities

23 business. If Penson ceased to
24 oonduct business. If Penson was no
25 longer registered as a

Penson. But Penson has failed to
prcx:luce documentation necessary to
substantiate its claim to be avved
any amount, let alone the 1.8
million it claims and now it has

23 raised to 2.4 million.
24
In fact, as you will see, «s
25 only Opus in this hearing that has
Page 63

Page 65

1
OPENING- KLEIN
2 broker-dealer. If Penson was no

1
OPENING- KLEIN
2 provided any documentation that can

3
4
5
6
7
8

3
4
5
6
7
8

assist in substantiating some of
the amounts that Opus may owe to
Penson.
For years, Opus has been
trying to reconcile the difference
between what Penson claims and what

10
11
12
13

9
10
11
12
13

Opus has calculated to arrive at
the acb..Jal amount.
Opus repeatedly recuested
invoices, as was the parties'
practice during the whole oourse of

14
15
16
17
18
19

their relationship to reconcile the
am.Junts, Penson never provided.
Penson still has not produoed
any documents related to its claims
of an Opus outstanding balance.
What now does appear is that

longer a member in good standing of
FINRA And in fact each and every
one of those circumstances happened
in this case which is why the
agreement terminated.
None of those circumstances
9 had anything to do w[h Opus's

actions. Indeed, if it were not
for the fact that Opus was able to
transfer its business to JPMorgan
within three days, due to some
14 extraordinary effort and w[h the
15 oooperation of Penson, it would be
16 Opus here asserting claims against
17 Penson for damages including for
18 business interruption and breach of
19 thePMA

20
And the second reason why that
21 damage calculation is ridiculous is
22
23
24
25

because the early termination that
Penson claims should apply if the
agreement terminates is found
nowhere in the PMA The PMA

20 Opus is attempting to charge 21 what Penson is attempting to charge
22
23
24
25

Opus for clearing services its now
claiming it was performing pursuant
to the PMA, after Opus transferred
its aa;ountto JPMorgan, who was
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Page 66

1
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3
4
5
6
7
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9
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12
13
14
15
16
17
18
19

Page 68

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

OPENING- KLEIN
clearing Opus's account and
charging it for clearing services.
So even though Penson was no
longer providing the services
provided for under the PMA, it is
still seeking to be paid for those
services. Penson was providing
execution services for some short
pericx:l and to the extent there were
passthrough exchange fees
associated with those services Opus
stands ready and willing to pay
those substantiated charges as [

OPENING- KLEIN
I'm going to end my closing
the same way I started it by
reminding you that it's a oontract
case and that the contract is the
portfolio margining agreement and
that under that agreement Penson no
longer oould perform its
obligations because of the
financial misconduct and regulatory
repercussions as the evidence will
shavv.

Thank you.
CHAIRMAN: Thank you. All
right. We are ready to proceed
with the evidence. Mr. Hanchet,
would you like to take a little
break or are you ready to get
started?
MR. HANCHET: I'm ready but
20
21 maybe we should take just take two
22 or three minU[es. I'd like to get

has been for years.
It's also become apparent and

you'll hear about approximately

600,000 of what Penson now claims,

bU[ «s really an ailtempt at a
20 double reoovery because at some
21 poim Penson took 600,00022
CHAIRMAN: Ms. Klein, I'm
23 sony. You're kind of slipping
24 into more closing.
25
MS. KLEIN: I'm sony. I'm

23 a drink of water.
24
CHAIRMAN: Lefsgooffthe
25 reoord very briefly. Five minutes.
Page 67
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OPENING- KLEIN
going to wrap [up right now.
CHAIRMAN: I think you need to
do that.
MS. KLEIN: Okay, great. So
the evidence will show that there
is an amount that Penson took from
Opus's aooount, apparently [then
transferred it to Apex, navv it's
claiming that Apex refunded [to
it. There's no substantiation for

any ofthat and that will be clear.
So it seems that Penson is
hoping by bringing this action in
arbitration that the panel somehow
is going to disregard the facts or
disregard the law and just award
something to Penson.
We ask this panel to decline
20 that illicit invitation and it
21 should nat oount in Penson's use of

22 its first cause of action which
23 should have been settled years ago
24 to setHe its seoond cause of
25 action.

Page 69
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3
4
5
6
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8
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21
22
23

24
25

DIRECT- PENDERGRAFT (HANCHET)
(A reoess was had.)
CHAIRMAN: The w[ness has
beenswom.
MR. HANCHET: That was
strange, he was.
CHAIRMAN: So lefs begin.
PHILIP PENDERGRAFT, having
been previously duly swam, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. HANCHET:
Q. Could you please state your
name for the reoord.
A lfs Philip, w[h one L,
Pendergraft.
Q. Where do you reside.
A In Arlington, Texas.
Q. Have you ever heard of an

ent[y called Penson Technologies LLC?
A Yes.
Q. Whafs your current
affiliation with Penson Technologies?
A I'm an independent oontractor.
Q. So generally speaking, what
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Page 70

Page 72
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DIRECT- PENDERGRAFT (HANCHET)
are your responsibilities as an
independent oontractor in your current
capacity?
A I'm providing l[igation
advice and doing oonsulting for
litigation and arbitration matters.
Q. How long have you been serving
in that capacity?
A. Sinoe May ofthis year.
Q. Whafs the term of your
engagement?

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

A. It expires in June of next
year and can be extended.
Q. So June of2016?
A. Yes, sir.

13
14
15
16
17
18
19
20
21
22
23
24
25

the panel about your education briefly.
A. Weill grew up in Japan. I
came back to the states and went to
school in San Antonio to Trinity, I'm a

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
A I did. I went in the pizza
business.
Q. So why don't you tell the

Q.

Besides this action what other
litigation matters are you working on for
Penson Technolc:gies?
A. The actuall[igation or

arbitiration matters would be Trade Wall
Street matter, matter associated with
Sentinel, and the Tribune case which vvas
just settled. And then I've also done
some oonsulting work related to matters

DIRECT- PENDERGRAFT (HANCHET)
I'm just going to say Penson to make it
easy?
A Well, I retiree as CEO in July
of 2012. I oontinued to serve as
chairman ofPFSI fora oouple of months
after that and laft that pos[ion I think
in August.
Q. So lefs just talk briefly
aboutyourbackground. ljustwantyou
to explain to the panel who you are and
where you came from. Why don~ you tell

graduate of Trinity University in San
Antonio with a degree in eoonomics. I
have a little b[ of post --I have a
little bit of graduate work but not a
degree. Thafs my educational
background.

Q.

Okay. So after you graduated
from Trinity, did you enter the
workforce?

Page 71
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DIRECT- PENDERGRAFT (HANCHET)
that are not actually in arbitration or
litigation today.
Q. All right So besides this
oonsultancy arrangement that you've just
outlined, are you otherwise currently
employed?
A Well I'm largely retiree. I
have done a little bit of oonsulting work
since my retirement, but mainly I manage
my invesbnents and I'm active in my
church and do nonprofrtwork.
Q. Navv before working with Penson
Technologies and before you retired, can
you tell the panel what your last
position was?
A. I was chief executive officer
of Penson Worldwide which was the
ultimate parent oompany of the Penson
oompanies, and I vvas chairman of the
board of Penson Financial Services which

was the US broker-dealer, and then I held
various OOard or officer titles with
ather subsidiaries.
Q. And when did you retire from,

Page 73

panel about your- maybe nat focus on
the pizza business buttell the panel a
little b[ about your background up until
the time you joined Penson just briefty
so they get a sense of your background.
A. Sure. I was in the pizza
business for three years. After that I
went into the brokerage business. I have
been -I started as a stockbroker IMth a
small clearing firm in Fort Worth, Texas.
CHAIRMAN: What year was thaf?
THE WITNESS: That was in
1983.
A. And worked for then a series
of cther- well that firm actually
closed in 1990and lthenwenttowork
for a self-clearing firm in Dallas called
First Southwest Company which was a large
investment banking firm but did not
provide clearing services, and so I
helped them develop clearing servioes.
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Page 74
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DIRECT- PENDERGRAFT (HANCHET)
I left there in 1994 and went
to another little firm in Dallas that was
actually not even in the clearing
business, they were what we call an
introducing broker, that firm was Barr &
Company, and I helped them go- beocme
self-clearing and then go into the
clearing business. And then when that
firm was sold in 1995 to Southwest
Securities, my partner, Dan Son, and I
set out on our own and we founded Penson.

13
14
15
16
17
18
19
20
21
22
23
24
25

Penson is actually an amalgam, it's made
up of our two names, it's Pendergraft and
Son, Penson.
Q. Now when did you and Mr. Son

Page 76
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DIRECT- PENDERGRAFT (HANCHET)
actually, for our business and so we
actually boughtthe broker-dealer from
them and we named it Penson Financial
Services in May of 1995.
Q. Just give the panel a sense of
what [was you bought, like what are we

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
what was the nature of its business, what
was its scale, what are we talking about?
A. It was intended to be a
clearing business. That was my
background and expertise. It was Dan
Son's background and expertise.
L[erally Penson would have been the

talking about? You didn~ buy IBM. What
did you buy?
A. We essentially bought a shell
that was a registered broker-dealer. ~
was not self-clearing. It was an
13 intrcx:lucing broker-dealer that- we
14 actually, we actually bought [because
15 SunGuard told us that [was registered
16 in 50 states and so we thought that wculd
17 provide us w[h the abil[y to begin
18 business more quickly. It actually
19 tumed out that it was registered in tvvo
20 states and was operating under
21 institutional exemptions in 48. So we
22 had to- the firstthing we started
23 doing was getting registered in 48
24 states.
Q. And when you formed Penson,
25

form Penson?
A. Well we actually boughtthe
ocmpeny May 18th, 1995.
Q. When you say boughtthe
ocmpeny what are you talking about?
A. ltvvas-

MS. KLEIN: Excuse me for the
interruption. This is Mr. Fishman
from Opus.
Page 75

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
CHAIRMAN: Any objection?
MR. HANCHET: No objection.
We have three more ooming actually.
I'm joking.
MR. BAKAL: Just give me your
name.
MR. FISHMAN: Andrew Fishman.
CHAIRMAN: All right, lefs go
off the reoord.
(Discussion off the reoord due
to a knock on the door.)
MR. HANCHET: Can you read
back the last question and answer
please.
(The requested portion of the
reoord was read.)
A. The broker-dealerthat
actually became Penson services was an
existing broker-dealer that was owned by
SunGuard, the SunGuard data processing
oompanies and SunGuard was going to be,
at least initially the plan was for
SunGuard to be the cap[al provider for
the Penson broker-dealer and so they

Page 77

third clearing business that we had
in[iated in the last five years. And so
we- [was intended to offer fully
disclosed clearing services in the US
market. That was a"'ays -that was the
initial strategy and it remained the
strategy for really the lifetime of the
business.
Q. After you formed it, why don't
you describe the development of Penson
briefly?
A. Sure. We actually started
with nothing. SunGuard was unable to
provide the financing because of some
oontractual issues with our former
employer. So we actually started w[h
seed capital, a million dollars from a
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Page 78
1
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Page 80
1

DIRECT- PENDERGRAFT (HANCHET)

2 oorres!XJndent firm, Service Asset

2 the cutting ecge of the industry and we

3 Management Company that became our
4 partners, and we borrovved $2 million and

3 were right there. And so our business
4 grew dramatically between 1995 and 2000.

5 we startec unfolding metal tables and
6 chairs that I borrowec from my church.
7 And there were eleven of us. And we

Q. So when you say you started
5
6 off with eleven employees, havv many
7 oorres!XJndents or introducing brokers

8 started processing business in July of

8 were you servicing and then how did that

9 1995 and the - as a clearing - offering
10 fully disclosec clearing servioes only.
11 As I said, we started w[h essentially $3

9 grow oompared to 1990's just to give a
10 sense of scale here?

12 million in capital.

11
A. Well we obviously started IMth
12 none, but we quickly brought tvvo or I

Q. So is Hair to say the
13
14 business grew?
15
A. Well, yes.
Q. Why don't you describe the
16

13
14
15
16

17
18
19
20
21

growth ofthe business.
A. So Penson was formed at a,
really an inflection [X)int in US
securities markets. The traditional
brokerage model of broker assisted or a
22 broker intermediary for investing was

17
18
19
20
21

23 beginning to breakdown under the
24 inftuenoe oftechnology. And so 1995 and
25 the early years of Penson in the late

23 borrowing money. And we were fortunate
24 to have local banking relationships that
25 allovved us to OOrrow m:mey at the parent

think three that we had cleared for at
our previous firm, and that was our base.
And I think by the time we came to 2000
we probably had a hundred introducing

brokers and the business had gone to
where we were processing tens of
thousands of transactions per day. And
we actually, we had oontinued to finance
the business through earnings through
22 selling stock to insiders and through

Page 79

Page 81

1
DIRECT- PENDERGRAFT (HANCHET)
2 'OO's were really the time when the

DIRECT- PENDERGRAFT (HANCHET)
2 oompany and downstream it as capital to

3
4
5
6
7
8

3
4
5
6
7
8

Internet and electronic trading
capabilities, the nevv technologies began
to impact the marketplace.
And Dan and I had had some
experience with that at our previous firm
and we were able with Penson to really

1

the broker-dealer. And so we financed
the business growth overthatfive-year
period really internally and through
borrowec money, and we gct to 2000 and we
were growing faster than we could
finance.

9 start from scratch and build a platform,
technology platform that catered to the
electronic trading. And of oourse our
original business plan was we're going to
start in the electronic space, because we

Q. So you said you startec off
9
10 w[h eleven employees. By 2000 how many
11 employees did Penson have, aOOut, just
12 again scale?
13
A. We probably had 150.

14
15
16
17
18
19

14
15
16
17
18
19

10
11
12
13

have some expertise and capability there,
and then we're going to, we're going to
migrate into the real business. Then
we'll start, once we get on our feet and
running, then we will begin servicing
real brokers.

Q.

So after 2000 did Penson

oontinue to expand?
A. Yes. So in 2000 because our
business was growing so dramatically we
filed ourfiratS1 to take the oompany
public. We actually filed that in May,

20
What actually happaned is over
21 the next five years the electronic world

20 which was in hindsight was the peak of
21 the market and it then tumed around and

22 took over the real - I mean there was

22 went down for, straight davvn for a year.

23 this, this dramatic shift in the
24 industry. And so electronic trading,
25 electronic access became really the hot,

23 And so actually by the time we got to mid
24 2001 we weren't growing as quickly. And
25 so we no longer needed the capital in the
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Page 82
1

DIRECT- PENDERGRAFT (HANCHET)

Page 84
1

DIRECT- PENDERGRAFT (HANCHET)

2 way we had and so we were through ourS1.

2 gravv the business and public offering,

3
But we also in 2000 began our
4 international expansion. So we OOught a

3 was either sell the business or take it
4 public in order to generate the capital.

5
6
7
8

Q. Now 2006. In this case of
5
6 oourse there's a transaction that I
7 alluded to in my opening, the so-called
8 Schonfeld deal and Ms. Klein mentioned it

clearing business, a fledgling clearing
business based in Montreal, Canada, and
that became overtime the number one
clearing broker in Canada. We bought a

9 fledgling clearing business in10 actually we bought probably a ten-year

9 as well in passing, where does the
10 Schonfeld deal f[ into this timeline
11 you've been outlining here?

11 old business in London that was very
12 small and that became our UK and European

12

A. Well in early 2006 we began
oonversations w[h Schonfeld about the
pctemial of doing something w[h their

13 business.
14
And so we expanded into
15 execution services. We began to offer
16 technology platforms that provided direct

13
14
15
16

17
18
19
20
21

access into the marketplace.
So we, even when the US
business growth slavved down as a result
of the market oorrection that began in
early 2000, we oominued to find ways to
22 expand in other markets.

17
18
19
20
21

Q. Navv you mentioned public
23
24 filing once before. Did there come a
25 time Penson went public once again?

23 we were not- our goal was simply nat to
24 be a US clearing broker. It was to baa
25 preeminent broker and it was to provide

clearing business. Now maybe I should
take a step back and say our philosophy

at Penson was that we were building, we
wamed to build a global clearing
business. And so we were all about
buying businesses, about adding new
customers, about expanding into new
22 markets. We were -we wanted to be -

Page 83
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DIRECT- PENDERGRAFT (HANCHET)
A Well we didn't go public in
2000 a~hough we did file an 51. We did
evemually go public in 2006.
Q. Why don~ you describa the
business in and around 2006, what did it
look like by that point?
A Well by 2006 we were the

9 number3 or four clearing broker in the
10
11
12
13

US marketplace. Our Canadian business
had grown dramatically. We were now the
number one provider in Canada. We had
our European business had gravvn more

14
15
16
17
18
19

slavvly but was providing clearing and
execution services in the UK and in the
oontinem. And we had pretty thriving
execution technolc:gy business associated
w[h direct acoess market technology.
So at that point we were

20 probably five or six hundred people. And
21 again, we had reached the limit of our

22 abil[y to finanoe the business. We had,
23 in 2005 we had taken in a private equ[y
24 partner and by 2000 it was clear we were
25 going to need more capital to continue to

Page 85
1
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2 access to multiple markets and multiple
3
4
5
6
7
8

securities products on one clearing
platform to customers here in the US and
internationally.
So we were oonstantly looking
for op~XJrtunities to grow the business.
And in 2006, at some point early 2006 we

9
10
11
12
13

began oonversations with Schonfeld. We
had -I don'tthink I met any ofthose
individuals at that time but we certainly
were familiar with the firm. Schonfeld
was also one of the early pioneers in

14
15
16
17
18
19

electronic trading and they had built a
substantial business, and had for some
time had cleared for that business
themselves. They had an affiliated
clearing firm that cleared for the
business of the -of their avvn firms and
20 firms that they were affiliated w[h, as
21 well as I think a few small firms that
22 they didn't have direct affiliation w[h
23 bU[ that were -that they had
24 relationships with.
25
So we began those
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Page 88

DIRECT- PENDERGRAFT (HANCHET)
2 conversations in early 2006. They didn't

1

DIRECT- PENDERGRAFT (HANCHET)

2 those customers or the money that you

3 actually oome to fruition until late in
4 2006. I think the Asset Purchase

3 have segregated on be haW of those
4 customers. So as our customer business

5 Agreement is signed some time in November
6 of2006.
Q. Let me stop you there. We
7
8 will come back and talk about that.

5 grevv, the size of the balance sheet grew.
Q. Now besides the Schonfeld deal
6
7 which we will talk about a little b[

9 Let's just continue with the growth of
10 Penson and so on.

9 deals, major acquisitions that Penson
10 engaged in in this time frame?

11
So the Schonfeld transaction
12 we know vvas oonsummated sometime that

11
A. In 2005 we did a smaller deal
12 where we bought a clearing broker on the

13 year, and did there oome a time where
14 Penson entered into the futures business,
15 for instance?
16
A. Yes, same year. We bought a

13
14
15
16

8 later were there ather sort of major

west coast. I think we did a couple of
small transactions in Canada and maybe
one in the US. The next major
transaction that we did we actiually
17 didn't oonsummate until2009.
Q. Which one was that?
18
19
A. Thet's the Broadridge
20 transaction.
Q. Why don't you tell the panel
21
22 about what led up to the Broadridge
23 transaction and the thinking behind [,

17
18
19
20
21

futures clearing business based in
Chicago, a long, well-established,
well-known firm called Goldenberg
Hehmeyer & Co. and we renamed it Penson
GH Co. and that became our- we had a
22 small futures business prior that we

23 started from scratch. But the Goldenberg
24 Hehmeyertransaction gave us
25 sophisticated futures capabil[ies and it

24 etcetera?
25
A. Broadridge is a major data
Page 87
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2 was again oonsistentwith this idea of

1
DIRECT- PENDERGRAFT (HANCHET)
2 processing provider to the securities

3
4
5
6
7
8

3
4
5
6

multiple asset classes, offering clearing
and execution services in multiple asset
classes both domestically and
internationally.
Q. Okay. Now what did Penson's
balanoe sheet look like in this time

9 frame?
10
A. Well [was -the footings
11 were several billion dollars now. OurQ. What does that mean, the
12
13 footings?
14
15
16
17
18
19

A. It means our assets and
liabilities- our assets- each side of
the balanoe sheettotalled to several
billion dollars. We had, I don't
remember the exact numbers, but billions
of dollars worth of asse[s and

industry. They are- they were actually
a company that was spun out of ADP
several years ago to focus specifically
on brokerage prooessing. And they had a
7 legacy clearing business that had
8 actually been the old US clearing
9 business that was not, was nat a good frt
for them. They loved the business bct [
was not a good f[forthe type of public

10
11
12
13
14
15
16
17
18
19

oompany investors that they were looking
for. They wanted to be a dsta prooessing
business for the brokerage industry.
They didn'twamto be a principal in the
brokerage industry. And so they began to
look for pctemial partners. Because
they didn't just wantto sell their
brokerage business, they wanted a

20 liabilities. Again in the brokerage
21 business m.Jst of your assets are customer

20 relationship that would involve an
21 ongoing partnership. One of the services

22 -in the clearing business most of your

22 that Broad ridge offered was the

23 assets are acb..Jally customer assets.
24 They are the cash the customers have on
25 depos[ and the loans that you make to

23 outsourced management. They offered
24 whole suite of data processing products,
25 but also outsourced management of parts
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of the clearing process, parts of the
back office process.
So what they were looking to
do was sell their brokerage business,
their clearing business to a clearing
broker that wculd then utilize some of
those outsourced services. And we came
to- and this was a very big acquisition
for us. It was the biggest one we ever
did. It was a big- it was a business
actually catapulted us into number 2 in

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

the US market and significantly increased
the size of our balance sheet.
Q. So hold on. Before the
transaction, about how many
oorres!XJndents did Penson have?
A. 200.
Q. And then after the
transaction?
A. More than 300. I think we had
320 or330 or something which put us
number2 in the league tables for
clearing brokers in the US.
Q. Navv, how did Penson finance

13
14
15
16
17
18
19
20
21
22
23
24
25
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this transaction?
A. We issued $200 million worth
of high yield debt.
Q. When you say high yield debt,
what are you talking about?
A. ~was 12 and a haW peroent
debt.
Q. And then what did you do with
the proceeds of that debt?
A. We put additional capital in
our business to support the Schonfeld
business -the Broad ridge business and

DIRECT- PENDERGRAFT (HANCHET)
that could provide integrated clearing
across multiple asset classes and
multiple markets. Andwethoughtthere
was a window of opportunity to build a
global business, and so we were -I mean
that was really our goal. And so growth
and capability and scale was all about
that
Q. Now through this whole process
you've described, up until the Broad ridge
deal and even afterwards, what was your
personal role in Penson's growth
development, etcetera?
A. When we started the business
there were only eleven of us and we did

-sort of everybody did everything.
I have- my background is in
economics but I have served as chief
technology officer, chief financial
officer. I have- and then for the

period of time from 2000to 20051 was
the chief operating officer ofthe Penson
parent oompany as well as having direct
responsibility for the US broker-dealer

Page 91

we refinanced an expiring bank line.
Q. Now you've been talking about
the philosophy at Penson was growth and
so on and so forth. Why was Penson so
interested in growth? What was the
economic puriXJse of all of this?
A. We fe~ like we had a unique
opportunity to build a global business.
That the acre -that the legacy clearing
providers in the marketplace were largely
technology trapped w[h old technology

and that there were really very few firms
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in oonjunction with my partner, Dan Son.
We ran many of our are - Dan and I
operated as a partnership- as partners.
We officed together for 20 years. And he
was president of the Penson businesses,
typically, and I was - had an EVP role,
but we ran the businesses very much as
partners.
Q. So with respect to the various
oorresiXJndents you mentioned several
hundred, did you have a personal
relationship with principals from these
oorresiXJndents?
A. I had a personal relationship
w[h many ofthem. In the early years
Dan and I were the ones that vvent out and
signed those firms. Particularly some of
our larger firms that because of the
dynamics in the electronic trading space
we were able to- we signed firms that
were three- or four-man firms that grew
to be really significant brokerage
businesses because of the way they
utilized technology. And so we had a lot
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2 of very significant clients that we had

2 market, most brokerage firms that are

3 known a very long time.
Q. Lefs talk about a little bit
4

3 registered are introducing or
4 oorrespondent brokerage firms that

5
6
7
8

5 oontract with a clearing broker to
6 provide all ofthe back offioe suite of
7 servioes and that typically includes

aOOut what the clearing business because
thafs integral to this case and we want
to make sure the panel understands havv
clearing works. Can you describe like

8 clearing, settlement, custody, financial

9 the typical parties to a clearing
10 arrangement?

9 services and can include execution
10 services as well.

11
A. Well there's typically two
12 parties. The clearing broker is the firm

Q. How, generally spaaking, in
11
12 broad strokes, how does a clearing firm

13
14
15
16

13 make money in this, in this set up you
14 described?
15
A. Well there's typically fees
16 eamed for the clearing and processing of

that holds the customer's securities and
cash and actually processes the
transactions on behalf of the customers
of an introducing broker.

17
18
19
20
21
22

Now an introducing broker or
oorrespondent broker is typically, but
not always, is typically a smaller firm
that is focused on the customer
relationship as opposed to the back
office processor. And so in the
23 trad[ional model that would have baen a
24 smaller brokerage firm that might have
25 been brokers that dea~ w[h public

17
18
19
20
21
22

trades.

Q. Explain whatthat means.
A. When an order is executed in
the marketplace, so when a customer
places an order either through their
broker or through some piece of

23 technology that order goes to a
24 marketplace, to an exchange, and that
25 order is then executed on the exchange.
Page 95
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2 customers. Those public customers then

1
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2 Once the order has been - once a buyer

3
4
5
6
7
8

would - and that brokerage firm, that
intrcx:lucing broker would execute their
orders through the clearing broker.
Their customers would send the cash to
the clearing broker. The clearing broker
would hold the securities and do all of

3
4
5
6
7
8

and seller have made a transaction, have
made a deal, a trade, that trade has to
get cleared, has to be given up to a
clearing broker for settlement and
processing.
So you actually can't execute

9
10
11
12
13

the back office prooessing.
So there's a- now sometimes

9
10
11
12
13

an order on an exchange unless you have a
clearing broker because otherwise there
would be no way to exchange money or for
there to be -or exchange the
securities. So if an order is executed

14
15
16
17
18
19

on an exchange then the industry
vernacular is given up to a clearing
broker. And the clearing broker then
actually oompares the trade w[h the

that introducing broker does not deal
w[h the public. Sometimes «s a
proprietary trading firm and they're

14
15
16
17
18
19

trading just their own money. But again
in order to access the marketplace you
have to have a clearing broker because
when a trade is executed it has to be
cleared and settled and custody
established somewhere. And for most
20 firms, that expertise- [doesn't pay
21 to do that yourseW. lfs a high, «sa

22
23
24
25

high fixed oost business. It is a
business that requires more capital.
lfs oertainly more tightly regulatory
scrutinized and so most firms in the US

oounterparty, with the clearing broker,
lefsjust use an example ifourcustomer

20 is a buyer, then we oompare that trade
21 w[h the seller to make sure that- \Mth
22
23
24
25

the seller's clearing broker to make sure
that all ofthe oomponents of that trade
match, quantity, price, the security.
And then on settlement date, which is
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2 typically three business days later, the

2 each relationship.

3 clearing brokers together actually
4 facilitate the transfer of cash and

Q. And we will look at some of
3
4 the documentation in place with Opus and

5 securities in order to settle that
6 transaction, to close it out. And then
7 the clearing broker holds the securities

5 we can quantify that better.
6
Sony. You were aOOutto
7 describe something else.

A

8 on behalf of the customer of the

8

9 introducing broker and would hold the
10 cash. Any exoess cash on depos[ by that

9 oom~XJnent of revenue stream for clearing
10 brokers is interest inoome. And that is

11 customer would be held in their brokerage
12 acoount.

11 interest, largely «s interest related
12 to the management of the customer cash

13
And so those are the - so the
14 trading services, the clearing,
15 settlement, execution services offered by
16 a clearing broker are typically paid for

13 and securities that are on def:Qsit
14
So it's margin financing, it
15 is interest revenue associated with stock
16 lending services, it's interest

17
18
19
20
21
22

by a fee which we typically call
clearing and execution charges.
Then there's a suite of
services around Q. Let me stop you. When you say
clearing and execution charges, what are

17
18
19
20
21
22

23 we talking about? Like if someone trades
24 a thousand IBM or something, what does
25 the clearing firm get?

Well just the second major

associated with the investment of excess
customer cash, and tha«s really the
seoond bucket of revenue associated with
a clearing broker.
Q. And you call that financing or
something else?

23
A. Well on our balance sheet 24 on our inoome statement it's net interest
25 inoome. But it's essentially --and ifs
Page 99
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A Well there's certainly no way

3 to answer that.
Q. Probably a bad question. I
4
5 just vvantto give themA There's a -I mean depends on
6
7 the kind of customer.
Q. Okay.
8
9
A So [could range from10
11
12
13
14
15
16
17
18
19

CHAIRMAN: It's all done by
oontract, isn't it?
THE WITNESS: lfs all done by
contract.
A. So [could be, [could be 20
cents a thousand for one oontract,
depending on the kind of introducing
broker and the kind of business they do,
all the way up to 10, 15, $250 depending
on the size of the broker and the kind.

20 lfs business specific, business line
21 specific and ifs defined in the
22 oontract. And so there's no way to -I
23 mean there's not a, there's not a24 there's nota specific number that would
25 oover all situations. lfs different for

Page 101
1
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2 nat all financing because there are ather
3
4
5
6
7
8

services involved there, but financingI mean there's other revenue sources and
interest inoome that don't involve
lending m:mey, but financing services,
lending of mcney certainly is a part of
that

9
10
11
12
13

Now over the history of
Penson, havv would you describe the ratio
percentage of its overall income if you
oompare these two buckets? Do you
understand my question?

14
15
16
17
18
19

A. Yes. And, you know, «s
really difficultto say. It varied over
time depending on the size of the
business and the kind of customers. What
we did see pretty significantly beginning
in 2008 and forward was that interest,

Q.

20 the interest oomponent of the business
21 was -let me say [a different way.

22
23
24
25

The net spread on our business declined
dramatically overtime, largely as a
result of what happened in the financial
crisis in 2008 when interest rates went
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2 from Fed funds was four and a half or

2 dollars more in pretax eamings on an

3 five percent and it vvent to zero,
4 effectively and ifs been that way for-

3 annual basis. So thafs why we grevv the
4 balance sheet because we were expecting a

5 still is actually.
Q. So as of, lefs just say that
6
7 in 2008, just back of the envelope, would

5 more normalized environment that would be
6 significantly profrtable for us.
Q. What do you mean by more
7

8 you say that, for instanoe, haW of
9 Penson's revenues vvere derived from these

8 normalized environment? Just to be

10 per transaction charges and the other

9 clear, interest rates at something ather
10 than zero; is that what you mean?

11 half from financing or some other?
12
A. No. I think prior to the

11
A. Perhaps we have grown to
12 believe that zero is normal because we've

13 financial crisis we were probably two
14 thirds fee and maybe one third interest
15 related.
16
And then as we went into the

13
14
15
16

17
18
19
20
21

financial crisis and spreads oollapsed,
that ratio shifted a little more toward
fees versus interest But then as a
resu~ of the Broad ridge deal we
significantly increased the size of our
22 balance sheet and so we, our interest

17
18
19
20
21

23 inoome gross increased but our spread
24 remained very narrovv. And in fact the25 well that was -that was when we - one

23 Fed funds markets were predicting growth,
24 high rates, so we thought we were growing
25 the business at just the righttime.

been there for such a long time. But
historically a m.xe normalized
environmentv...ould be four or five percent
and in that case we VvOuld have eamed 50

or60, on our balance sheet we estimated
we would have eamed 50 or $60 million
more which was why, frankly, we took on
expensive debt and why we did the
Broad ridge deal because experts were
22 saying rates were going to go up in 2010.
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2 of the reasons we did the Broad ridge deal
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2 Tumed out to be wrong, but that was our

3
4
5
6
7
8

was because we wanted to grow the size of
the balance sheet because we actually
believed interest rates were getting
ready to turn and we thought that as
rates tumed our spread on our balance
sheet VvOuld grow and therefore our

3 belief then.
Q. Now this case concems
4
5 something called portfolio margining.
6 Are you familiar with that term?
7
A. lam.
Q. Can you explain to the panel
8

9
10
11
12
13

profitability would grow dramatically.
Q. So you're saying that in a

9
10
11
12
13

in broad strokes what [XJrtfolio margining
is?
A. Portfolio margining isportfolio margining is actually an
exemption from the standard margin rules

14
15
16
17
18
19

Well it makes more on all of
the interest components of its business.
Because when interest rates are zero,
there's an effective floor at zero on

14
15
16
17
18
19

that has been- was available to large
institutional customers for some time,
but in 2005 and '6 there began to be

higher interest rate environment, Penson
makes more on the financing oomponent of
its business?
A.

your cost of funds. But the amount of
money you eam off of those balances does

movement toward making that available to
smaller customers.
And the exemption is

20 nat have a floor so it actually can get
21 oompression. So you actually get a

20 essentially from a theoretical basis, it
21 is intended to be the analysis of the

22 dramatic spread oompression. So our

22 risk associated with a portfolio, as

23 spread was probably half what [would
24 have been in a normalized environment
25 which would have been 50 or 60 million

23 opposed to fonmula-based cred[
24 extension.
25
So in the standard margin
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2 rules, which are govemed by Regulation

2 more than one of its customers?

3 T, for an equity security you have to put
4 up 50 oents on the dollar. Generally

3
A We wentthrough the approval
4 prooess in 2007, I think in early 2007

5 speaking you have to put up 50 cents on
6 the dollar for every dollars worth of
7 stock that you buy. And then there's a
8 maintenance requirementof25 percent

5
6
7
8

9 typically. And that is irrelevant- the
10 size of your f:Qrtfolio or the makeup of

9 which I think was $150,000. And then a
10 minimum expertise requirement which was

11 your portfolio is oompletely irrelevant.
12 Those are formula driven requirements.

11 determined by -the customer had to take
12 a test to dem:mstrate some basic

13
Portfolio margin was intended
14 to be, oonceptually, a -was intended to
15 allow lenders to lend money based UIXJn an
16 overall risk assessment of a f:Qrtfolio

13 understanding ofthe industry, the
14 industry and investing.
Q. So we know, or I shouldn't
15
16 even say we know, I don't think ifs been

17
18
19
20
21

rather than individual securities. And
it vvas intended to be, oonceptually, to
provide offsets of multiple security
types including derivatives, including
unlisted derivatives, that you looked at
22 a total portfolio, equities, derivatives

17 established, was Opus, did it have
18 portfolio margin privileges at Penson?
19
A. Well that wasn'tthe way the
20 relationship started.
Q. I understand.
21
22
A. But, yes.

23 and calculated a risk and extended credit
24 based upon that.
25
Now it was in actuality what

Q. And were there other
23
customers,
that's what I'm trying to ask?
24
25
A. Yes, Opus did and there were

and once approved we were able to offer
portfolio margining services to any
customer that qualified. And there was
essentially a minimum equity requirement

Page 107
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2 the nule ended up doing, the changes to
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2 other that did as well.

3
4
5
6
7
8

Q. And just how many, like one,
3
4 two, lots?
5
A No, hundreds.
Q. Now in [XJrtfolio margining is
6
7 there a difference between ave might
8 leverage and intraday leverage?

the nule which came through in 2006 they
essentially for m.Jst customers, most
customers don't do complicated derivative
strategies and have multiple asset
classes, and so it effectively allavved a
lender to advance up to six and two third

9 to one against equity securities.
So say [a different way, if
10
11 under Regulation Tthe initial
12 requirement vvas 50 percent and the
13 maintenance requirement was 25 percent,

9
A Yes.
Q. And can you please explain
10
11 thatto the panel.
12
A. Sure. Well, the margin rules
13 have a separate section for intraday

14
15
16
17
18
19

14
15
16
17
18
19

under portfolio margin, both ofthose
initial and maintenance minimum
requirements VvOuld have been
approximately 15 peroent
Q. And that's consistant w[h
what Ms. Klein said in her opening, the

20 6.6?
21
A. One is the inverse of the
22 other. Essentially [ is 6.67 leverage
23 is effectively 15 peroent equity.
Q. And is portfolio margin, was
24
25 that a service that Penson offered to

credit extension.
Q. But what does that even mean?
What is intraday credit?
A. It means, essentially means
day trading. It means the purchase and
sale or sale and purchase of the same

20 security in the same day. And the21 under Regulation T if you buy and sell

22 the same security in the same day, then
23 at the end ofthe day there's no pos[ion
24 so there's no margin requirement. But
25 the regulators reocgnized that that

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A569

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

HEARING - DAY 1

Page 23 of 634

- 11/03/2015

Pages 110 .. 113

Page 110
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
doesn't mean that there's not risk
associated w[h intraday activity. And
so they -there's a section of the
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aOOut overnight, do portfolio margin
acoounts have different oonsiderations
for overnight leverage?
A Yes. As I've already said
just to be clear, overnight was the
maximum leverage you oould extend
ovemightfora normal equity portfolio
would have been 6.67 to 1 or maximum-

So no matter, even if you end
up the day with nothing in your account,

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

you would still have to post margin equal
to 25 peroent of your largest intraday
position in order to meet the day trading
rules.
And so thafs in the
traditional, in traditional margin
acoount.
The portfolio margin rules
actually included an exemption from the
day trading nules for customers that had
at least $5 million in equity in their
acoount.
So under$5 million, portfolio

13
14
15
16
17
18
19
20
21
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well.
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margin acoounts were governed by the
standard day trading rules and a customer
would have to post4 -would have to
post 25 peroent of their largest intraday
position.
But if you put up $5 million
in your portfolio margin account, you are
nct subject to that. And so therefore
you could theoretically have unlimited
intraday positions in a portfolio unlimited intraday positions in a
portfolio margin account So that was a
really significant benefit Because you
gofromfourto one to what is
essentially unlim[ed, typically you're

margin rules which deals specifically
w[h intraday trading, w[h day trading,
and you- typically there is a four to
one, or25 percent requirement, four to
one leverage, is the maximum you can
extend on a day trade.

or the minimum amount of equity that you

oould require would be 15 percent which
is different from the standard Reg-T as

Q. Have you ever heard of an
ent[y called Opus Trading?
A. Yes.
Q. And please explain how you
first heard about Opus.
A. I don't remember the -well
it vvas in oonnection with the purchase of
the Schonfeld clearing business. I don't
believe I had --that I had heard of Opus
prior to that time.
Q. When you say the Schonfeld,
are you referring to the Schonfeld

Page 111

clearing brokerv...ould have some kind of,
you and your clearing broker would have
some kind of agreement regarding havv much

you would allow, you would provide. Bct
it generally was a significantly higher
than four to one and it was nat
rules-based, at this point it was
strictly betvveen you and your customer.
Q. So thafs intraday. What
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transaction that you alluded to maybe a
half hour ago in 2006?
A Yes.
Q. What did you know aboutthe
Schonfeld group when you first leamed of
them in and around 2000?
A I didn't first leam of
Schonfeld in and around 2006. Steven
Schonfeld and his companies were some of
the early pioneers in the electronic
trading spaoe and in the end of the
industry that we had particular
expertise, their businesses were fairly
-I mean Steven's name and his success
in electronic trading was pretty well
known.
Q. And when you say Steven,
thafs Steven Schonfeld, thafs the same
name of these companies, right?
A. Yes, sir.
Q. And is Hair to say he's
like a principal of these oompanies?
A. I think so. I think he's --I
think he's either the largest shareholder
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2 or the only shareholder in m.Jst of these

2 to on the Schonfeld side?

3 oompanies. I don't know. But I believe
4 he's -I think he signed some of the

3
A I oertainly met Steven
4 Schonfeld for the first time during those

5 documents as CEO of the parent ocmpany.
Q. How do they oome to your
6
7 attention, as best you remember, that

5 oonversations. But most of my
6 interaction during that time I believe
7 was actually w[h Mr. Fishman and w[h

8 Schonfeld was interested in selling is

8 their investment bankers and with oouple

9 clearing business?
10
A. I don't remember.

9 ather Schonfeld executives, Mark Peters
10 and I think even parhaps Mr. Peckman.

Q. Did there oome a time that it
11
12 came to your attention that it was

Q. Navv from Penson's perspective,
11
12 remind the panel what was the purpJse of

13 interested in selling its businesses?
14
A. Yes.
Q. Approximately when was that?
15
16
A. I believe early 2006.

13 entering into these discussions?
14
A. It vvas the acquisition of
15 their clearing business which we thought
16 would be a significant gravvth driver for

17
18
19
20
21
22

Q.

Upcn leaming ofthat what
steps, if any, did you take?
A. Well, we had -I do think
that there was an investment banker
involved at the time on behalf of
Schonfeld. So we met w[h the investmem
23 bankers, we metw[h the Schonfeld
24 principals. We had - and we had a
25 series of oonversations around the

17
18
19
20
21
22

us as we had just oompleted our public
offering or vvere in the process of
oompleting our public offering and were
really looking to aocelerate the growth
of the business.
Q. And in terms of acquiring

23 assets, what assets are we talking aOOut
24 here?
25
A. Well again mostly a clearing
Page 115

1
DIRECT- PENDERGRAFT (HANCHET)
2 potential of executing a transaction
3
4
5
6
7
8

where we would buy their clearing
business.
The initial conversations did
nct acme to fnuition, butthey laid the
groundVvOrk for oonversations later in the
year whereby we did acb..Jally execute a

Page 117
1
DIRECT- PENDERGRAFT (HANCHET)
2 broker's assets are generally, are
3 largely the assets of [s imroducing
4
5
6
7
8

broker. They're the money, the money
balances and securities of the
intrcx:lucing broker. In this case what we
were acquiring were, we were acquiring
the oorrespondent relationships and that

9 transaction.

9 brought their customer assets with them.

Q. Navv when you say we had
10
11 discussions, who are you referring to
12 when you say we?
13
A. Penson.

Q. And when you say oorrespondent
10
11 relationships, are you talking about like
12 clearing contracts basically?
13
A. I mean a clearing contract

14
15
16
17
18
19

Q.

Who spacifically, what
individuals, the royal we?
A. Well it would have been me and
Dan Son who is president of our
oompanies, Rocky Engemoen who is our
chairman, Andy Koslavv, general oounsel,

14
15
16
17
18
19

would have memorialized those
relationships. But the -I don'tthink
we acquired clearing agreements because
in each case the oorrespondents actually
entered into new clearing agreements with
Penson as a part of the transaction. We

20 and then some of our people involved with
21 acquisition modeling and negotiation.

20 acquired the relationship which was then
21 memorialized in a oorresiXJndent clearing

Q. And in these discussions, the
22
23 early ones at least, who were you
24 interfacing w[h? And when I say you,
25 you and your team, who vvere you talking

22 agreement.
Q. And do you remember the
23
24 various Schonfeld corresiXJndents that you
25 were looking at in these various
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1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
discussions?
A Well there were seven
including Opus Trading.
Q. Was Opus of any particular
interest to Penson?
A Well Opus was the largest of
the oorres!XJndents and was directly
ocntrolled by Schonfeld, by the Schonfeld
businesses and we thought had the - had
very significant potential for growth.
Q. Did you have an understanding

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
of thousands of transactions a day. Very
high volume customer.
Q. Of the various Schonfeld
ocrrespondents that you were locking at,
which in the Penson view was the most
desirable?
A Well, they were all desirable.
I mean we were interested in all of the
business. Opus vvas the biggest. Because
[was simply a proprietary trading firm
it vvas, with no public customers, it was

13
14
15
16
17
18
19
20
21
22
23
24
25

at that time of what Opus's business was?

13
14
15
16
17
18
19
20
21
22
23
24
25

easier to process. And it was a business
that we believed and I believe that the
Schonfeld paople believed had really
significant growth potential.
Q. So did there come a time that
Penson entered into a transaction with
Schonfeld for these assets you've
described?
A. Yes.
CHAIRMAN: Lefs take a break
for a momem. Lefs go off the
reoord if we could.
(A reoess was had.)

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
Q. So in broad strokes please
describe the transaction. We will look
at the agreement later, we will look at
some of the provisions but just explain
generally what the tiransaction looked
like.
A lfs complicated. It might be
helpful if I could draw[.

A.

Q.
A.

Yes.
What was that?
Proprietary trading.

Q.

And proprietary trading,
please describe what you mean by that
A. Well, a broker-dealer- ifs
when a broker-dealer trades for its own
acoount.
Scme brokers do public ocmpany
business-- do public investor business,
they have public customers and trade
proprietarily as well. Some do one or

Page 119
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
the other. In Schonfeld's case -I'm
sony, in Opus's case, Opus was strictly
a proprietary trading business. They
didn't have any public customers. They
traded for their own acoount both with a
series of individuals that actually
traded, I mean traders and increasingly
ran a number of technology-based
strategies which we wculd call black bcx
strategies that were oomputerdriven, not
individual driven.
Q. Did you have any insight into
the volume ortumover of business that
Opus was engaged in?
A. Yes, we looked at all of that
information as a part of the due
diligence on the transaction.
Q. Would you characterize their
volume as high volume, low volume, medium
volume?
A. High volume. Opus ran
hundreds of millions of shares a month,
tens of thousands- hundreds of
thousands of transactions a month. Tens

Page 121

MR. HANCHET: Is that all
right with everybcdy?
Q. Just piece of paper, diagrams;
is that what you have in mind?
MR. BAKAL: It would be
helpful when you get a chance a
picb..Jre to give us an exhibit if
ifs significant. Because I'm not
going to be looking at that when I
thinkaboutthiscasewhen it's
over.
THE WITNESS: Is there
something to acb..Jally write with?
MS. PAILITZ: I'm working on
it
THE WITNESS: I oculd draw
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1

DIRECT- PENDERGRAFT (HANCHET)

1

2

w[h my finger.

2 for the Ictal transaction, approximately

MR. HANCHET: Thafs not going

3
4

DIRECT- PENDERGRAFT (HANCHET)

3 $00 million.

Q.

To your knowledge, is there

to help.

4

A

5 any dispute from Schonfeld aboot that

Essentially there were four
6 oom~XJnents in this transaction. The US
7 broker-dealerfor Penson, which you've

7

A

Not that I know of.

8 heard referred to as PFSI, is Penson

8

Q.

And w[h respect to justthe

9 Financial Services, that's the clearing

9 Opus piece, only the Opus piece, carveout

10 broker. Opus and six ather

10 these ather oorrespondents, do you have

oorres!XJndents entered into clearing
12 agreements with Penson Financial

12 Schonfeld for the Opus pieoe?

5

6 number?

11

11

13 Services.
SAl Holdings which you've

14

an understanding of how much was paid to

13

A.

14

Q.

Approximately $35 million.
Now-

15 heard referred to is the direct parent

15

16 ocmpany. lfs actually an intermediate

16

that was two thirds cash to one

17 holding ocmpany. The public ocmpany is

17

third stock, righf?

18 up here.

18

SAl Holdings entered into an

19

THEWITNESS: Yes.
MR. BAKAL: So in terms of

19

20 agreementw[h Schonfeld. And this is

20

21

21

the Asset Purchase Agreemem, and these

22 are clearing agreements.

22

23

23

And so the way the transaction

24 worked was clearing, the eamings from
25

MR. BAKAL: Excuse me. And

24

processing the business came here. So

cash, it was about 22 million?
THE WITNESS: I think[
actuallyMR. BAKAL: If my math is
right
THE WITNESS: I think [was

25
Page 123

DIRECT- PENDERGRAFT (HANCHET)

2 the business was processed by PFSI. The

2

actually aboot 25 million. So «s

3 payments were made here. The $90 million

3

about25 of35was in cash.

4

DIRECT- PENDERGRAFT (HANCHET)

Page 125
1

1

in purchase price payments were made up

5 here both in stock and cash. Now the

4
5

MR. BAKAL: 10 million was
paper?

6 stock was stock in the parent oompany and

6

7 in cash, the cash was largely upstreamed

7

right.

8 from here to SAl. So the earnings were

8

Q.

THE WITNESS: Yes, sir, thafs

So in broad terms do you

9 here, cash came out of PFSI. Cash and

9 remember when this transaction closed?

10 stock was then distriboted to Schonfeld

10

A.

At the end of 2006.

11

Q.

Okay. And was there some kind

11

in payment for the transaction.
MR. BAKAL: What was the

12
13

split, cash and stock?
THE WITNESS: It u~imately

14

12 of upfront paymentthat had to be made to
13 Schonfeld at closing?
14

A.

Yes.

Q.

And what, to the best of your

15

tumed out to be about 30 peroent

15

16

stock and 70- [was -I think

16 reoollection, was that? Was that in cash

17

it vvas 28 million in stock and the
balance in cash.
A. So this is the structure of

17 orin stock?

18
19

20 the transaction.
21

Q.

Okay. So again broad strokes,

22 what was thetctal amoum paid by SAt to
23 Schonfeld as part of this transaction?
24

A.

Approximately $00 million, not

25 all ofthat applying to Opus. This is

18

A.

That was in stock. That was

19 the only stock payment

20
21

Q.

And applying the value of

stock at the time Schonfeld was paid,

22 what was the value of the stock?
23
A. Aboot $28 million.
24

Q.

$28 million, okay. Now-

25

A.

In total for everything.
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1
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1

2

Q.

2 if at all, to Schonfeld?

Now we talked a little bit

3 aOOut monies from the business ending up

3

in Schonfeld. Explain how that pieoe cif

4

4

DIRECT- PENDERGRAFT (HANCHET)

A Sure. I've already said the
multiplier was nine times eamings,

5 the oonsideration worked.

5 divided into five payments that is 1.8

A Well SAl is just a holding
7 oompany. It doesn't have any money. So
8 its cash oomes from other places, largely

7

9 from PFSI upstreaming capital e[her

9 Opus business would generate $1.8 million

10 through intercompany loans or through

10 payment to Schonfeld.

6 times per payment.

6

11

dividends. And so then those funds would

11

Q.

Q.

Just so we're clear, so if

12 Penson made a million dollars in profit

12 be distributed to13

And so a million dollars in

8 aftertax eamings associated with the

I'm getting to something

13 at least during the ocntext of the

14 different We know that the initial

14 eamings they would have to give up that

15 payment was at the end of 2006, right?

15

16

A.

Yes.

17

Q.

Are you familiarw[h the

17

18 ooncept of eamout payments?
19

A.

20

Q.

A.

That's the - yes. Thafs the

18 way it worked from a cash perspective.

Yes, I am.
Were there eamout payments in
21 this transaction as you described it?
22
A. Yes. The way this

19 From an eamings perspective, Penson
20 reoognizes a million dollars in eamings
21

and books $1.8 million in purchase prioe.

22 One goes on the inoome statement, one
23 goes on the balance sheet.

23 oompensation is structured was an initial
24

1 million plus another 800,000 to

16 Schonfeld; is that ocrrect?

upfront payment and then eamout payments

24

25 over four-year period of time and those

25

MR. BAKAL: One question. The
stock which was the downpsyment,

Page 127
1

DIRECT- PENDERGRAFT (HANCHET)

Page 129
1

DIRECT- PENDERGRAFT (HANCHET)

2 eamout payments were based upon the

2

the upfront, was that restricted or

3 actual aftertax net income attributed to

3

Schonfeld oculd tum around and

4 these businesses. The multiple we agreed

4

sell it on the open market because

5 UIXJn as part of these transactions was

5

Penson was a publicly traded

6 nine times eamings. But rather than pay

6

ocmpsny?

7 that in a lump sum at one time, Penson

7

8 paid that essentially w[h a down payment

8

9 and then made payments over the following

9

10 four years based upon the actual

10

performance of these businesses.
Q. So were these annual payments
12
13 these eamout payments you described?

11

11

14

A.

15

Q.

Yes, sir.

THEWITNESS: ltwas
restricted stock.
MR. BAKAL: For how long?
THE WITNESS: I don't

remember.

12
13

MR. BAKAL: Six months, two
years, something like that?

14

THE WITNESS: It was not two

15

years. It was-- bull don't

16 eamout payments were made in stock or in

16

remember.

17 cash?

17

A. All of the eamout payments
19 were made in cash.
Q. And please explain to the
20
21 panel, just so they understand what we're
22 talking aboU[, lat's just say for

18

And do you recall whether the

18

23

purposes of illustration that Opus

24 generated $1 million in net inoome to
25

PFSI. How would that money find [sway,

MR. BAKAL: Less than two,

more than six m:mths?

19

20

THE WITNESS: I think thafs
probably right

21

MR. BAKAL: Oksy.

Q.

Now, these clearing agreements
23 that you referenced here, was there any
24 term associated with those clearing
25 agreements in favor of Penson Financial

22
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1
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Page 132
1

DIRECT- PENDERGRAFT (HANCHET)

2 Services?

2 locking in a significant long term

3
A Well, I think all but one of
4 the agreements was a ten-year term.

3 revenue stream in an industry where costs
4 are actually falling. So again we
5 believed thatthe spread, our prof[

5
6
7

Q.
A

Q.

How about Opus?
Opus was a ten-year term.
Now why vvas there a ten-year

6 spread on this business would gravv over
7 time bath because their volume grew and
8 because our oosts declined and so having

8 term associated with this given the oost
9 structure you've described?
10

A.

9 a fixed price and a declining oost base
10 would generate higher prof[s in the back

Well if we're going to pay out

11 $00 million over performance over four
12 years, at a multiple, in order for Penson

11 end of the deal.
Q. So what would prevent Opus
12

13
14
15
16

to- in order for us to reooup the
payment and generate eamings, there had
to be a long term agreement in place.
And frankly in the case ofthis

13 from simply going out and doing business
14 with another clearing agreement15 clearing firm?
16
A. All of these agreements were

17
18
19
20
21
22

transaction, we had an expectation that
most of these oorresiXJndents would grow
pretty significantly. Thafs what they
had done historically. We were seeing
very significant market growth overall
and so we really balieved that what would

17
18
19
20
21
22

exclusive agreements. So Penson was the
-so Opus oould not go seek these
services from another provider. None of
these firms oculd.
Q. Was that of importanoe to
Penson?

23
A. Absolutely. We were writing a
24 $90 million check overtime. We had to
25 have the opportun[y to eam that money

23 happen here is that these oorrespondents,
24 the last six years of the agreements
25 would be the most prof[able years
Page 131

Page 133

1
DIRECT- PENDERGRAFT (HANCHET)
2 because these correspondents would have

1
DIRECT- PENDERGRAFT (HANCHET)
2 back to eam a retum. U~imately this

3
4
5
6
7
8

3
4
5
6
7
8

oontinued to grow in a declining cost
environment. Clearing business typically
is a scale business. The bigger you get
the lower your marginal costs. So that
our margin of profrt on this business
would actually bathe highest in the last

is our investment in the business. We
needed an opportunity to earn a return on
that investment.
Q. You spoke about the initial
payment being $28 million in stock that
might have been restricted in some

9 six years of the business.

9 respects. How much of the downpaymerit

10
I knowthatwasour
11 expectation. I knavv that at closing when
12 I spoke w[h Mr. Schonfeld [was- he
13 was very optimistic about the potential

10 was attributable to Opus?
11
A. About a third.
Q. So about $10 million?
12
13
A. About.

14
15
16
17
18
19

14
15
16
17
18
19

MR. BAKAL: Were all of these
entities controlled by Schonfeld?
THE WITNESS: All ofthese
entities?
MR. BAKAL: Yes.
THE WITNESS: I don'tthink

20
21

so. Many of them either were
hundred percent avvned or had an

22
23
24
25

investment from the Schonfeld
companies. But I'm nat sure that
all ofthem did.
Q. How about Opus?

for growth in these businesses. So that
was the reason for the structure. It had
to have long term agreements and these
were typically long term fixed price
agreements that would generate
significant return to Penson.

Q. Whafs the significance of a
20
21 fixed price?
22
A. Well we're in an industry
23 where typically prioes fall. lfs a
24 declining price industry. And by signing
25 long term fixed price agreements, we were
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Page 136
1

A Opus I believe was a hundred
percent owned by the Schonfeld business.
Q. And in terms of the eamout
payments, do you have an understanding of
havv much over those four annual eamout
payments that you described were
attributable to Opus net inocme?
A Approximately $25 million.
Q. Sc $35 million is the total
amountthat Penson paid for the Opus
relationship; is thatA. Approximately.
Q. -correct? Okay. And to
your knowledge is there any dispute on
the Schonfeld side about those figures?
A. Not that I know of.
Q. Now w[h respect to the
eamout payments, what impact, if any, or
what input, I'm sorry, if any, did
Schonfeld have on arriving at final
eamout payments?
A. Sc the APA called for an
annual measurement of pretax net income.
And the way that was calculated was

DIRECT- PENDERGRAFT (HANCHET)

2 revenues? What does net revenues mean?
3
A I don't know what net revenues
4 mean. For the purposes of this
5 agreement, net inoome was the key number,
6 the key metric. And so we defined- so
7 we had revenues, less the agreed UIXJn
8 expenses, determined - came to a
9 calculation of pretax net inoome. And
10 that pretax net inoome was then discussed
11 and negotiated IMth Schonfeld, a final
12 number was reached and then it was tax
13
14
15
16

effected forwhateverthe Penson actual
tax rate was for the period to determine

what the actual after tax net inoome was
and then mu~iplied by 1.8.
Q. Navv this transaction as you've
17
18 described it, was this memorialized in
19 anyway?
20
A. Yes.
Q. And please describe the
21
22 vehicle in which this was memorialized.
23
A. Well there are a series of
24 documents associated with this
25 transaction. The oore document is the
Page 135

Page 137

1
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2 defined in the agreement. So each year

1
DIRECT- PENDERGRAFT (HANCHET)
2 Asset Purchase Agreemem.

3 Penson would prepare a calculation,
4 providing thatto Opus -I'm sorry,
5 provide that to Schonfeld. Schonfeld
6 would review the calculation, suggest
7 adjustments, f:Qint out places where they
8 thought there were errors or that there

3
4
5
6
7
8

9 were questions. There would be then a
negotiation betvveen what the Penson mcx:lel
showed and what the Schonfeld model
showed, and there would be an agreed upon
number that would be the numberthatthe

9
10
11
12
13

14
15
16
17
18
19

14 of the oore agreement.
15
MR. HANCHET: Can we go off
16
the reoord for one second?
17
CHAIRMAN: Sure.
18
(Discussion off the reocrd.)
CHAIRMAN: Whythedon'twe
19
take a break. Since we're starting
20

10
11
12
13

parties agreed upon would be used as the
basis for the eamout payment for that
year.
Q. And so the number that was
agreed upon was obviously of importance
to Schonfeld because they would get a

Q. And what are the other
documents? Well, don't get into the
minutia. I mean broad picture
presumably.
A There's a bunch of clearing
agreements. In some cases there are JBO
amendments to those clearing agreements.
There's the termination oompensation
agreement. There's a whole series of
agreements that were reached in
oonjunction with this. The APA is sort

20 multiple of 1.8 times that number, is
21 that it?

21

a little late and ending a little

22
A. Yes, sir.
Q. Sony, we didn't ooverthis.
23
24 I've been talking about net revenues.
25 Can you explain what you mean by net

22
23
24
25

early these days, I'd like to keep
it as short as reasonable. One
hour or 45 minutes are the choices.
MR. HANCHET: I think an hour.
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1 DIRECT- PENDERGRAFT (HANCHET)
2
CHAIRMAN: Okay. Lefs call
3 [,for today we will call [an
4 hour lunch and resume at 1:25.
5
(Luncheon recess.)
6
7
8
9
10
11
12

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
Q. And just to remind the panel,
is that the documentthat you placed on
your handwritten chart a few moments ago
-minutes ago?
A Yes, ,;r. It's the APA
bffiween SAl and Schonfeld.
Q. Now lefs take a look at page
74, please, which is the signature page.
CHAIRMAN: You're referring to
the Bates number74.
MR. HANCHET: I apologize,
yes, sir. The number that ends
w[h 0074.

Yes, sir.
And do you reoognize any
signatures on that page?
A. Yes, those are my signatures
bcth on behalf of SAl Holdings and on
behaW of Penson Worldwide.
Q. And directing your attention
to 0075, do you see any signatures on
that page?
A. Yes.
Q. And do you have an
A.

Q.

Page 139
1
DIRECT- PENDERGRAFT (HANCHET)
2
AFTERNOON SESSION
3
(1 :32 p.m.)
4
CHAIRMAN: All right This is
5
the afternoon session of Penson
6
Technologies versus Opus Trading,
14.()0257.
7
Mr. Hanchet, why don't you
8
9
oontinuewith your direct
10
examination of the witness.
11
MR. HANCHET: Thank you, sir.
12
PHILIP A PENDERGRAFT,
13
resumed, having been previously
14
duly swam, was examined and
15
testified further as follows:
16 DIRECT EXAMINATION
17 BY MR. HANCHET (confd):
Q. Mr. Pendergraft, I'd like you
18
19 to take a look atthe exhibit binder in
20 front of you and tum ittotab P 1,
21 please. And after you familiarize
22 yourselfw[h that documem let me know
23 whether you reoognize if?
24
A It appears to be the Asset
25 Purchase Agreement

Page 141
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
understanding as to who signed that page?
A Well, only my presumption «s
Steven Schonfeld because it's above his
name. I don't reoognize his signature.
Q. And thafs on behaW of ocurse
Schonfeld Securities, right?
A Yes.
Q. I'd like to just direct your
attention to a oouple of the provisions
in the contract just to familiarize the
panel with the importance of some of
these provisions to at least the Penson
side. Le«s start with section 3.01
which is if I'm not mistaken purchase
price.
CHAIRMAN: Page?
MR. HANCHET: Page 11.
MR. FRIEDMAN: 33.
MR. HANCHET: Or33 if you go
w[h the Bates, exactly.

Mr. Pendergraft, do you see
section 3.01?
A. Yes, sir.
Q. And do you have an
Q.
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Page 142
1

DIRECT- PENDERGRAFT (HANCHET)

Page 144
1

2 understanding what this captures this,

DIRECT- PENDERGRAFT (HANCHET)

2 calculating actual net inoome and then

3 provision?

3 the use of that to make various eamout

A Well «s entitled purchase
5 price and I believe it is the section in
6 the agreement which creates the

4

7 methodology for calculating both the

7 actually the eamout payments did not

4

6 years following the oonversion date. So
8 begin -the calculation for the eamout

8 in[ial paymem and the eamoot payments.
9

Q.

payments over the four years following

5 the purchase. I'm sony, over the four

So lefs talk about section A

9 payments did not begin on the purchase-

10 first. It says on January 1, 2007 PWI

10 on the transaction closing date, it began

will issue to the oompany, or the
12 manager, as designated by the company,

12 ocmplete.

13

13

11

11

1,085,294 shares. You see that?

14

A.

Yes, sir.

14

15

Q.

Is thatthe in[ial paymem

15

16 that you were describing before when you

16

17 were outlining this agreement?

17

18

A.

19

Q.

Yes, sir.
And do you have an

18
19

on the date that the oonversions were

Q. What is a conversion?
A. Well in this context a
oonversion is the transfer of an
intrcx:lucing broker's business from one
clearing broker to another. So the
actual oonversions for the Schonfeld
oorresiXJndents occurred in the first two

20 understanding ofthe value of those
21 shares in your mind, the value of those
22 shares again?
23
A. I believe on the issue date it

20 quarters of2007. And so I believe for
21 purposes of the calculation, the actual
22 measurement period was from June 1st to

24 was approximately $28 million.

24

25

Q.

23

Navv directing your attention

May 31st, I believe.

Q.

Now le«s take a look at

25 section 2.01. Just to situate everyone
Page 143

1

DIRECT- PENDERGRAFT (HANCHET)

2 to3

Page 145
1
2

CHAIRMAN: Excuse me. You

DIRECT- PENDERGRAFT (HANCHET)

MR. BAKAL: Before you go, [

3
4

seems to say you're getting stock

5

mean to say that the number of
shares times the price at which the

5

in the payout

6

stock was trading on that day?

6

4

THE WITNESS: Yes, sir, thafs

7
8

oorrect.

9

Q.

So just to do arithmetic, is

MR. BAKAL: Talks about a

8

oonversion rate and stock. Can you

9

explain that?

10 it fair to say it was trading at around

10

11

11

$28 that day?

THE WITNESS: Yes, sir.

7

THE WITNESS: Yes, sir.
MR. BAKAL: I thought it was

12

A.

I think [was 26.04.

12

cash after that initial downpayment

13

Q.

Okay. Directing your

13

of stock?

14 attention to page 12, section B, or

14

15 subsection (b), I'm sonry, still in the

15

16 purchase price section, you see that?

16

THE WITNESS: In practioe [

Yes, sir.
And can you explain to the

17
18

was cash. Penson had the option
under this agreement to either pay
in stock or cash. And we chose in
all of the earnout payments to make

19 panel whafs reflected in section (b).

19

that purchase- to make that

20

payment in cash.

17

A.

18

Q.

20
21

A.

Well section b is the

methodology for the calculation of the

21

MR. BAKAL: Okay.

22 eamout payment It is a fairly dense
23 section but in summary whafs oontained

22

A.

W[h agreement from Schonfeld.

23

Q.

I'd like to direct your

24

24 attention to section 2.01 which is

here is the calculation that I described

25 earlier which is a methodology of

25 em[led purchase and sale ofthe assets.
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Page 146
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
See that?
A On pageS?
Q. Yes, on page 8.
A Yes, sir.
Q. And do you have an
understanding as to whether this
describes what was actually being
purchased?
A. Yes, I believe [describes

13
14
15
16
17
18
19
20
21
22
23
24
25

the subsecton (a), the seoond full
paragraph on this page, can you read that
to yourseWand explain to the panel what
this means?
A. This section refers to the
purchase of the clearing agreements. fts
I indicated earlier- well it refers to
the purchase of the clearing agreements
bU[ also says that [ is understood that

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
I suppose technically the
existing clearing agreements vvere part of
the purchase, butthatthe- bU[

what was actually being purchased.
Q. So directing your attention to

PFSI has emered into fully disclosed
clearing agreements, new clearing
agreements with each of the introducing
brokers.

Page 148
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
I think that was to address the
ooncem of a firm that was not
oontrolled by Schonfeld or clearly
oontrolled by Schonfeld.
MR. BAKAL: All right So
basically the firms that entered
into these unusual agreements were
oontrolled by Schonfeld somehow?
THE WITNESS: Yes, sir, I
believe thafs right.
MR. BAKAL: Either a majority

13
14
15
16
17
18
19
20
21
22
23
24
25

or enough percentage so they could
get them to agree to the deal that
was favorable to you and less
favorable to them?

THE WITNESS: There was at
least one firm that I believe they
owned 50 percem of.
MR. BAKAL: Okay, thafs
enough.
THE WITNESS: Actually [
wasn't. We had an extended
oonversation with that firm and
ultimately I think we made some

Page 147

simultaneously, simultaneous with the
closing new clearing agreements, new
ten-year exclusive agreements were
emered into by I believe all but one of
the oorresiXJndents.
MR. BAKAL: Could I ask one
question. Unless Schonfeld
oontrolled the ather six or seven
intrcx:lucing broker-dealers, why
would they enter into ten-year

fixed agreemems thatthey can't
get out of at fixed rates that
should normally be going down w[h
volume increasing? Unless
Schonfeld oontrolled them somehow.

Thafs why I asked the question
before.
THE WITNESS: Well, I think
the - in at least one case it was
nat a ten-year agreement or there
was an early termination right, and

Page 149
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DIRECT- PENDERGRAFT (HANCHET)
changes to the clearing agreement
and I believe Schonfeld might have
provided them with some incentive.
MR. BAKAL: Okay. Got[. So
now we understand why they did it
I notice here it says certain
ancillary agreements in oonnection
therew[h w[h each of the, and then
Q.

there's a capitalized terms, introducing
brokers.
Do you know whetherthafs a
defined term in this agreement?
A. I don't know. My assumption
is it is a defined term because it's
cap[alized bU[ Q. Lefs go look atthe
defin[ions on page 3, that may help you
oU[. Page 3 and Bates 025. Do you see

intrcx:lucing broker on that page?
A. Yes, sir.

Can you read to the panel what
that says?
A. lntrcx:lucing brokers means each
of the entities listed on annexA or
Q.
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Page 150
1

DIRECT- PENDERGRAFT (HANCHET)

2 individually introducing broker- or

5

Introducing brokers or broker.

Q.

DIRECT- PENDERGRAFT (HANCHET)

2

3 individually introducing brokers.
4

Page 152
1

MR. HANCHET: Thafs, thank

3

you very much, thafs precisely

4

what I'm trying to say.

So let me direct your

5

6 attention to annex A which is Bates 076.

6

7 Do you have an understanding of what

7

8 these introducing brokers listed on annex

8

objection to moving them in as a

9 A are?

9

group. We talked aboU[ maybe doing

10

A.

It's my understanding that

CHAIRMAN: Thafs fine with me
Us fine w[h Ms. Klein.
MS. KLEIN: Yes, we have no

10

it at the end of each witness or at

11

the end of the case. We can decide

12

that when we getto [.

these are the introducing brokers whose
12 relationship was transferred as a part of
13 the acquisition.

13

MR. BAKAL: Thafs fine.

14

CHAIRMAN: We \Mil oontinue to

11

14

Q.

And do you see Opus Trading

15 anywhere on this?
16

A.

Yes, sir, ifs the third one

17 listed.
18

Q.

And tying this back to the

19 chart that you drew, is itfairto say
20 thatthe introducing brokers that appear
21 on annex A are the same ones as you've
22 plaoed beneath the word Opus on your

15

read them and look atthem. Wfor

16

some reason they're not admitted we

17

will pull them from the binder and

18

toss them out

19

MR. HANCHET: Thank you.

20

CHAIRMAN: Good.

21

Q.

Sc, Mr. Pendergraft, can I

22 direct your attention to the next
23 document in the binder which is P 2.

23 chart?

Please familiarize yourseWw[h that

24

A.

Yes, sir.

24

25

Q.

Now let's take a look at

25 document, let me know whether you
Page 151

1

DIRECT- PENDERGRAFT (HANCHET)

Page 153
1

DIRECT- PENDERGRAFT (HANCHET)

2 exhib[P 2.

2 reoognize it?

3

3

MR. HANCHET: But just before

A.

~appears to

be the fully

4

I do, ljustwamto make a

4 disclosed clearing agreement entered into

5

statement on the reoord for
housekeeping purposes. Last night

5 by Opus as a part of the purchase of the

6
7

Ms. Klein and I had a telephone

7

8

oonversation about the introduction

8 who this is between, this agreement?

9
10

into evidence of exhibits. And I
think, and she'll oorrect me if

10 the parties on the next page, number314,

6 Schonfeld business.

9

Q.
A.

Do you know, can you recc:gnize
The parties on page -well

11

this isn't right, but my

11

12

understanding is that we agreed

12 Servioes and Opus Trading Fund LLC.

13

that e[her at the dose of hearing

13

14

14 this case, right?

16

or maybe the close of each case in
chief, we can work out those
details, we will tiry and sort out

16

Oh, to this case, sonry.

17

whether there's any objections to

17

A.

Weill-

18

anything and hopafully we will be

18

Q.

Okay, never mind. I'll

19

able to presem to the panel all

19 w[hdraw that question. Can you please

20

documents over which there are no
objections.

20 take a look atthe signature page which
is 336. Let me know whether you
22 reoognize any signatures on 336?
23
A. Yes, sir.

15

21

22

CHAIRMAN: Scare you saying

23

you don'twantto go through the

24

exercise of moving it into evidence
document by document?

25

are identified as Penson Financial

Q.

So those are the parties to
CHAIRMAN: To til is document?

15

21

24
25

Q.

And on behaW of Penson

Financial Service, do you reoognize the

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A580

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

HEARING - DAY 1

Page 34 of 634

- 11/03/2015

Pages 154 .. 157

Page 154
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
signature?
A Yes, sir.
Q. And what do you reoognize?
A It's a signature of Bill
Yancey who at the time vvas president and
CEO of Penson Financial Services.
Q. And then on 327 [ appears to
be a duplicate oopy w[h differem

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And-okay. Directing your
attention to the next page of this
documem, 338 ofthe fully disclosed
clearing agreement, are it says schedule
A Do you have an understanding of
what's reflected on schedule A?
A. Schedule A is typically thetypically specifies the oorrespondem
clearing depos[ and the fee schedule

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
338, it says price per thousand shares 35
cents and then there's a little asterisk.

signatures. Do you recc:gnize any
signatures there?
A. No, sir.

associated with processing your business.
Q. And can you just explain to
the panel briefly looking at lat's say
the equities oomponent of this on page

Page 156
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
in force for ten years thereafter.
Q. So again relating back to the
chart, these are the ten years that
you're talking about before when you were
talking about exclusivity for a fixed
period of ten years?
A Yes, sir.
Q. And when you were talking
aOOut fixed prices, were you talking
aOOut the prices that we were looking at
briefly on schedule A?

13
14
15
16
17
18
19
20
21
22
23
24
25

Yes, sir.
Let me direct your attention
to a provision on 326, section 11 (b) and
take a look at that and please explain to
the panel whether this particular
provision was of importance to you and
why?
A. Well section 11 B deals w[h

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
there'd be no protection that we would
have the opportiunity to eam that money
back. And so exclusivity vvas a
requirement of the agreement.
This is a fairly dense section
again and what it does is define two
kinds of business. Core business, which
was subject- core business which Penson
had the exclusive right to clear, and
non-core business which was largely new
business that Penson would have the
opportiunity to bid on bct was not
guarameed.
Q. I notice in the seoond line,
or the first sentence actually it says
during the term of this agreement and
except as otherwise set forth on schedule
C, can you take a look at schedule C and
tell the panel what that tries to
capture?
A. This is pege 342; is that what
you want?
Q. Yes.
A. Schedule C is a list of cther

A.

Q.

the exclusivity of the agreement, and
that was important because Penson was
paying a significant amount of money for
this customer relationship and if,
without exclusivity there would be -

Page 155

Can you explain to the panel what this
means?
A Well thafs the contracted
prioe per thousand shares subject to the
oonditions in the little OOx belavv where
the asterisk is.
Q. And when you say prioe per
thousand shares, is this for clearing
services?
A. Yes, sir.
Q. Navv let's go back earlier in
the documem and please take a look at
section 12 (a) which is pege 327. Now
looking at that section do you see
anything that talks about the term ofthe
oontract?
A. In 12 (a) it says this
agreement shall be effective upon
delivery of written notice by Penson to
oorresiXJndent oonfirming that Penson has
oonverted all the customers. So the
oonversion is complete. And shall remain

Page 157
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Page 158
1

DIRECT- PENDERGRAFT (HANCHET)

Page 160
1

DIRECT- PENDERGRAFT (HANCHET)

2 clearing brokers which Penson had

2 be different from firm to firm based upon

3 provided approval of as we entered into
4 the agreement I -and they are Goldman

3 their own policies and procedures.
4 Obviously the oomparative standard here,

5 Sachs, ABN Amra and Schonfeld Securities
6 until the oonversion was oompleted.
Q. And so do you have an
7
8 understanding as to why this was a

5 the lower requirement of any exchange or
6 regulatoryagencyv.ould be, that would
7 typically be standard across the

9 carveout from the exclusivity that you
10 described a moment ago?

9 would typically be the differentiating
10 factor.

11
A. I believe it was for non-core
12 business. That the business being

Q. Navv in the next sentence it
11
12 says Penson may change the margin

13 executed and cleared at those venues at
14 thattimewere non-core business.
Q. Does that mean -I thought
15
16 you said non-core business was m.Jstly new

13
14
15
16

requirements applicable to any aa;ount or
class of acoounts as described in its
house rules. Can you explain what that
means?

17
18
19
20
21
22

17
18
19
20
21
22

A. Well lenders in this industry
a"'ays retain the right to change the
advance rate, to change your margin
percentages because you're the lender and
so you getthe opportunity, typically at
your discretion, to change your advance

8 industry. Typically the house policies

business. Does that mean this is
business that Penson just oouldn't do or
didn't want to do or what?
A. Well atthe time, futures is
one of the items at the time Penson had
lim[ed futures capability. So I v.ould

23 say probably at that point we couldn't do
24 that business. Goldman Sachs, the asset
25 classes are equities options, futures,

23 rate.
Q.
24
25 rate?

VVhatdoesthatmean,advance

Page 159
1
DIRECT- PENDERGRAFT (HANCHET)
2 internationals and DVP, obviously we
3 oould do some of those so I don't
4
5
6
7
8

remember specifically what it was about
this business that- why we agreed to
this exoeption. But «s my belief it
was not material business.
Q. Directing your attention to

9 section 3 (c) which is on page 319and
10 this talks about margin, do you see that?
11
A. Yes, sir.
Q. Can you explain to the panel
12
13 the purpose of this particular provision?
14
15
16
17
18
19

A.

This provision says that
margin requirements, OOth initial and
maintenance, shall be in aax:m:lance with
Penson's policy, house rules and
policies, rather than in acoordance with
any industry- any lower regulatory

Page 161
1
2

DIRECT- PENDERGRAFT (HANCHET)
A. It means the level at which

3
4
5
6
7
8

you will advance loans. So in the, in
the language that we discussed earlier,
you can change your percentage
requirements for extending leverage. VVe
talked about rate key being 50 percent.
You're entitled, under this section we
9 would be ent[led to make [ 60 percent
10 or70 peroent. We talked about portfolio
11 margin being 15 peroent. Under this
12 section we would be entitled to make it
13 20 or 25 peroent. The lender retains,
14 absolutely retains the rightto make
15 those changes.
Q. Navv at this time is it fair to
16
17 say that Opus was a FINRA member?
18
A. At what time?
Q. At the time ofthe -I'm
19

20 requirements.
Q. VVhatdoesthatmean,house
21

20 sony.
21
At the time that the agreement

22 rules?
23
A. Well typically your margin
24 house rules are the rates, the credit
25 extension rates that you offer which may

22 was in place, the clearing agreement?
23
A. I don't actually know. It is
24 possible -I mean Opus was a -was a, a
25 registered broker-dealer.
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Page 162
1
2
3
4
5
6
7
8
9
10
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12

DIRECT- PENDERGRAFT (HANCHET)
Q. Okay.
A But because they didn't deal
w[h public customers, they didn't
actually have to be a FINRA member. Sol
actually don't- I don't know if they
were a-- whether they were or nat. They
were a registered broker-dealer with the

SEC and they could have been a member oif
some other exchange, not FINRA
Q. Did there oome a time where
Opus oeased to be a registered

13
14
15
16
17
18
19
20
21
22
23
24
25

broker-dealer?
A. Yes.
Q. And do you recall aboct when
that was?
A. I don't actually know when

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
addendum. And beginning, beginning at
the end oif 2007 they transitioned to a
portfolio margining agreement, portfolio
margin acoount and became a public
customer on Penson's books. So I am

Page 164
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

they withdrew their registration. Our
relationship w[h them changed in
Deoember oif 2007.
Q. Why did Penson's relationship
w[h Opus change in Deoember 2007 then?

Well, up until December of
2007, Opus had operated under a clearing
agreement with a joint back office
A.

DIRECT- PENDERGRAFT (HANCHET)
A In one way as a public
customer you don't have any regulatory
oversight because you've given up, you've
given up your registration. And so that
was one of the reasons that Schonfeld or that Opus wanted to move to the

portfolio margin public customer
environment, was that it would lessen the
regulatory oversight. I think thatthey
had had some run-ins with regulators in

the past.
Bct [ is also about the
extension of overnight- of intraday
credit which was a very significant
factor in that m.Jve.
Q. Please explain.
A. As I talked about earlier, one
oifthe key differences-- in fact. cther
than regulatory oversight, the only key
difference betvveen Opus's existing
agreement with Penson and their new
portfolio margin relationship with
regards to leverage vvas the change in
overnight- I'm sonry, let nne be clear

Page 163

oonfident that somewhere in that, very
close to that time frame oif that
transition they did withdraw their
membership but I just don't know exactly
when.
Q. And do you have an
understanding about why Opus w[hdrew [s
membership in that time frame?
A. Because they wanted to move to
a porlfolio margin -they wanted to
become a public customer utilizing the
capabil[ies ofthe porlfolio margin
acoount and the new, fairly, the
relatively nevv rules at that time
regarding extension of credit and
processing of transactions in a portfolio
margin acoount.
Q. Now what type oif regulatory
oversight does a public customer have?

Page 165
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
-was the change in intraday leverage.
Let me take a step back.
Under the old agreement, the
clearing agreement and the joint back
office addendum, which was attached to
that agreement, Opus was em[led to
canry pos[ions which would be up to [s
regulatory haircct capabil[y.
A broker-dealer is required to
take a haircut, as defined by the net
capital rules, on proprietary positions.
That effectively governed the level of
oommitment that Opus could make in their
trading strategies.
They could not go beyond what
is effectively- the haircut is
approximately 15 peroentformostequity
securities.
So the amount of overnight
positions that Opus could carry as a
broker-dealer was pretty similar to the
am.Junt of overnight positions they could
carry as a part margin customer. They're
bcth based around 15 peroent
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Page 166
1
2
3
4
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7
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DIRECT- PENDERGRAFT (HANCHET)
But, as a broker-dealer, Opus
had a requirement, like all
broker-dealers, to be in capital
oomplianceatalltimes, notjust
overnight. So whatthat effectvely
meant was that their intraday trading
strategies oould nat exceed six and two
thirds leverage on their capital. Or to
say [ anctherway, they had to maintain
at least 15 percent capital for all of
their positions whetherovemight or

13 intraday.
14
MR. BAKAL: Were you a FINOP?
15
THE WITNESS: I have been.
16
All of my lioenses expired.
17
MR. BAKAL: Obviously because
18
two years are up. Were you the
19
financial operations principal?
20
THE WITNESS: For Penson? At
various times, yes, sir. I wasn't
21
22
during this time. By this time I
23
was largely nunning the public
24
oompany and we had brought in a CEO
25
to nun the PFSI business itself,
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DIRECT- PENDERGRAFT (HANCHET)
which was very different
Q. What impact did this change
from a registered broker to a f:Qrtfolio
margin customer have, if any, on Penson's
capital?
A Well [ had a material change.
Under the old- under the clearing

13
14
15
16
17
18
19
20
21
22
23
24
25

to put up capital to support their
business.
fts introducing broker Penson
didn't have to put up capital. By moving
from introducing broker to public
customer, Opus was able to give up their
regulatory -the regulatory oversight or
being under regulatory oversight and m.Jve
from their capital to Penson's capital.
And I mean they recognize that came w[h
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DIRECT- PENDERGRAFT (HANCHET)
benefits of the PM aooount, particularly
the intraday benef[s, that was the

agreement, Opus had to put up their own
capital. Under- as a public customer,

they have to pct up funds to meet margin,
bct they also - but Penson then also has

some trade-offs. Penson would have
potentially some limitations. We were
nct Goldman Sachs. But because ofthe
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DIRECT- PENDERGRAFT (HANCHET)
bct I still maintained my license.
MR. BAKAL: Okay. Got[.
Q. Cap [a I.

A Capital. So for the purpose
-the clearing services that Penson
offered under this agreement, this
agreement and the PAM agreement were the
same. I mean the trades were cleared and
processed and custodied. The overnight
leverage effectively was the same between
the PAM agreement and the clearing
agreement.
But because Opus depos[ed $5
million into their PMA aOOJunt and that
was required under the terms of the
agreement for this purpose, Opus was not
-Opus qualified for the exemption to
the day trading nules, the intraday nules
that I talked about earlier.
So the major advantage that
Opus received by m.Jving from introducing
broker to PM customer was that they
received essentially from a regulatory
perspective unlimited intraday leverage

Page 169

decision they made and we supported them.
Q. Now, so did there oome a time
that Penson and Opus entered into a
portfolio margining aOOJunt side
agreement?

A

Yes.
And were there other
agreements affiliated w[h that?

Q.

A.

Q.

Yes.
Okay. Why don't we take a

look at P 4. I ask you to familiarize
yourseW w[h that documeht and let me
know if you reoognize it?
A. ~is the portfolio margining
acoount side agreement between Penson
Financial Services and Opus Trading.
Q. Navv when it says side
agreement, does that mean there's some
ather kind of agreement somewhere?
A. Yes, sir.
Q. And what is that agreemeht?
A. It's the portfolio margin
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DIRECT- PENDERGRAFT (HANCHET)
acoount agreement
Q. And directing your attention
just briefly- keep your thumb in P4bU[ directing your attemion toP 6, is
that portfolio margining agreement you
just mentioned somewhere to be found in P
6?
A Yes, I believe [begins on
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portfolio margining agreement and the
portfolio margining side agreement, if
any?
A. Well the side agreement is-

Page 172
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Bates 6851 and goes through 6854.
Q. Do you have an understanding
aboutthe relationship between the

DIRECT- PENDERGRAFT (HANCHET)
Q. And what [says here is this
agreement shall remain in force until
April30,2017. Doyouseethat?
A Yes, sir.
Q. What relationship if any, does
that date have to the clearing agreement
and the ten years that we talked about in
that context?
A. I believe it mirrors the
expiration date that would have beenthat the clearing agreement would have
calculated. I don't believe the clearing
agreement has a date but has a
methodology for calculating a date and I
believe that this is the date that would
have been determined by the clearing
agreement.
Q. Sc this is the last eight
years or so of the ten that was in the
clearing agreement is that right?
A. Yes- no. This agreement is

13
14
15
16
17
18
19
20
21
22
23 dated December 28, 2007, so this would
24 have oovered essentially the last nine
25 and a half years or so of the

was an agreement negotiated with
Schonfeld, on behaWofOpus, that was in
add[ion to the standard agreemems. And
there vvas a standard margin agreement,
standard option agreement and a standard
portfolio margin agreement.

Q. Lefs go back to P 4 and I
want to ~XJint out a couple of the
provisions. And I think we all agree
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DIRECT- PENDERGRAFT (HANCHET)
that in many respects the portfolio
margining aa;ount side agreement replaced
the clearing agreement, so with that in
mind let me ask you a question. First of
all, directing your attention to 8540,
signature page, let me know if you
reoognize any signatures on that page?

A

Q.
right?
A.

Q.

I rea::gnize my signature.
That's on behaW of PFSI,
Yes, sir.
And who is the other

signatory?
A. I don't know.
Q. Someone on behalf of Opus,
right?
A. A managing partner, it
appears.
Q. Okay. Lat's talk about some
cif the terms that we looked at before in
the clearing agreemem, starting w[h
section 4 A on the first page which is
6533. Do you see that?
A. Yes.
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DIRECT- PENDERGRAFT (HANCHET)
relationship.
Q. Okay. Directing your
attention to section 5, on page 63 sony, 6535.
A Page 57
Q. If I said page 5 I meant
section 5. I apologize. Section 5 at
the top cif 6535, you see that?
A. Yes.
Q. Does this have anything to do
w[h exclusiv[y?
A.

This clause I believe largely

mirrors the clause that we looked at in
the clearing agreememwhich prohib[s
Opus from entering into another portfolio
margining relationship, subject to the
same kind of provisions that were --that
we talked about in the clearing
agreement, the distinctions between oore
and non-core business.

Q.

Navv directing your attention
to schedule B which looks like a carveout
and thafs the last page cifthis exhib[

that ends with 6544. Do you have an
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Page 174
1

DIRECT- PENDERGRAFT (HANCHET)
2 understanding ofwhatthe ent[ies listed

DIRECT- PENDERGRAFT (HANCHET)

2

A Schedule A is the fee schedule
3 for the charges associated w[h the
4 provision of services under this

3 on schedule Bare?
4
A I believe those are the same
5
6
7
8

Page 176
1

entities that were listed on the previous
schedule that we looked at to the
clearing agreement, with the exception of

5 agreement.
Q. And those are portfolio
6
7 margining services; is that right?

the Schonfeld entity because that entity

8

A

Yes, sir.

9 was no longer in the clearing business as
10 of this date.

Q. And do you have an
9
10 understanding as to whether schedule A is

Q. Let me direct your attention
11
12 to section 10 which says assignment, on
13 page 5, which ends w[h Bates 6537. Do

11 similar, different or identical to
12 schedule A to the clearing agreement?

14 you see that provision?
15
A. Yes, sir.
Q. And do you have an
16

13
A. I have not reviewed the tvvo
14 for- to ensure that they are identical.
15 Bct they are materially the same.
Q. Nevv directing your attention
16

17
18
19
20
21
22

17
18
19
20
21
22

understanding ofthe assignability of
this contract?
A. This contract vvas not
assignable without permission from Opus,
which permission or consent was not to be
unreasonably w[hheld or delayed. So

23 there was an anticipation that if oonsent
24 was needed and it was reasonable, that it
25 would have been granted -be granted and

to the portfolio margining agreement in
tctoA. The side agreement?
Q. Thank you, the side agreement.
I apologize. Is there any requirement
that you're aware of in this agreement

23 that says that Penson Financial Services
24 has to provide any specific level of
25 financing?
Page 175

Page 177

1
DIRECT- PENDERGRAFT (HANCHET)
2 -or that the assignment was reasonable,

1
2

3
4
5
6
7
8

3
4 have to?
5
A There's no level, required
6 level of financing in this agreement at
7 all. There's never been one in any
8 agreement we've done and would be

and it's also assignable without oonsent
in the event of- or if the - if the
assignment is done in oonnection with the
sale of all or substantially all of
Penson's assets. So ifs essentially
assignable in two ways, one with oonsent
9 nctto be unreasonablyw[hheld, or
10 without consent in the case of the sale
11 of the assets of PFSI.
Q. Now let me direct your
12
13 attention back to the first page, 6533,
14 and you see there's section 2 it talks
15 aOOut fees, you see that?
16
A. Yes, sir.
Q. And what [ says is Penson
17
18 will charge customer for portfolio
19 margining services aax:m:ling to the fee

20 schedule set forth in schedule A You
21 see that?
22
A. Yes, sir.
Q. Now let's tum to schedule A
23
24 And I'd like to ask you to explain what
25 schedule A is.

DIRECT- PENDERGRAFT (HANCHET)
A Absolctely not.
Q. Why is that? Why doesn't [

9
10
11
12
13

oompletely oomrary to industry practice.
A lender cannot bind itseW to
advance funds at some specific rate.
Thafs not in its discretion. It's
asking for, it's asking for a problem.

14
15
16
17
18
19

You have to be able to adjust your
advance rate, and we retained that right
in this agreement and every agreement we
ever entered into.
Q. Is there any requirement that
you're aware of that v...ould require Penson

20 to provide unlimited financing?
21
A. I mean thafs absurd. There's
22 no- we're talking about overnight
23 financing.
Q. Right.
24
25
A. Penson does not have the
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Page 178
1

DIRECT- PENDERGRAFT (HANCHET)

2 capability. Frankly, theoretically [

Page 180
1

DIRECT- PENDERGRAFT (HANCHET)

2

requirement in total, but I'm just

nat aware of it

3 doesn't matter how big you are, you can't

3

4 write a blank check to your customer

4

5 because they oould theoretically use up

5

MR. BAKAL: So if your net

6 all ofyourcap[al and put you imo

6

capital went davvn the amount you
oould lend also went down

7 cap[al violation. You cannct possibly

7

oorrespondingly?

8 write a blank check. Nobody does and we

8

THE WITNESS: Yes, sir.

9 didn't in this case.

9

Thafs true for portfolio margining

10

customers or for any customer.

11

10

Q.

Now Opus takes the pos[ion,

as I understand at least, that there was
12 a requirement on Penson's behalf to

12

MR. BAKAL: For any custorrer,
otherwise you have to close your

13 provide all of their financing needs

13

shop, give your telegrams and close

14 because this was an exclusive agreement.

14

your shop?

15 Whafs your response to that?

15

16

I think thafs nonsense.

16

17 Penson- we entered into agreement- an

17

18 agreement whereby Penson was the

18 attention to the first paragraph in this

19 exclusive provider for clearing and

19 agreement where it says initial acoount
20 funding. Do you see that?
21
A. Yes, sir.
Q. And there's referenoe to a $5
22
23 million figure. Do you have an

11

A.

20 financing services, and we paid a lot of
21 moneyforthatexclusivity. Butwedid
22 nat as a- but we did nat as a part of
23 that say we will provide you whatever
24 level of financing you need.
What we said was we're going
25

24

THE WITNESS: Yes, sir, thafs

correct.
Q. I'd like to direct your

understanding ofwhatthe $5 million is

25 for, $5 million is for?
Page 179

1

DIRECT- PENDERGRAFT (HANCHET)

Page 181
1

DIRECT- PENDERGRAFT (HANCHET)

2 to be the exclusive provider and we'll

2

A.

Yes.

3 pay you a bunch of money for[. But

3

Q.

navvhere in any of the documentation did
5 we say we're going to let you borravv

4

A.

Please explain.
As I've already talked aboU[,

4

5 a customerw[h $5 million of equity in

6 whatever you want to borrow. We couldn't

6 their aOOJunt, a portfolio margin

7 possibly have done that

7 custorrerw[h $5 million of equity are

8
9

MR. BAKAL: As a FINOP or a
former FINOP, do you know if FINRA

8 qualified for the exemption to the day
9 trading rules.

10

nules and SEC regs would permit

10

11

such a oommitment? If you don't

11

And so by depos[ing this $5

million into the PMA acoount Opus

12

know, thafs fine. I'm just asking

12 qualified forthatexoeption and

13

do you know?

13 qualified effectively for, from a

14

THE WITNESS: I don't know

15

generally. Bull do know that w[h

15 intraday margin, not overnight but

16

respect to portfolio margin

16 unlim[ed intraday margin, and thafs why

17

aOOJunts, there was an absolute
lim[ on what oould be lent based

18

18

14 regulatory perspective, unlimited

17 the $5 million was depos[ed.

Q.

I'd like to direct your

20

UiXJn, which was based UIXJn the net
cap[al ofthe broker-dealer. So

21

you could not, under any

22

circumstances, lend more than ten
times your net capital to portfolio

20 familiarize yourself with that document
and let me know whether you reoognize it?
22
A. WI might ask if this is23 if we're going to spend a long time on

24

margin customers. And there may

24 this I might ask fora break. If we're

25

have been some other similar

25 going to spend a short time I might wait

19

23

19 attention to P 8 and ask you to
21
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Page 182

Page 184

1
DIRECT- PENDERGRAFT (HANCHET)
2
Q. Well this is going to be no
3 more than ten minutes. You want a break?
4
A Okay, fine.
5
CHAIRMAN: If you have a need.
6
MR. HANCHET: You a softy?
7
MS. KLEIN: Logical break?
8
THE WITNESS: I think ten
minutes is probably within my
9
10
capability.
11
MR. HANCHET: Why don~ we
12
take a break now.

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
methodology established for clawing back
portions of the purchase prioe, for PFSI
clawing back portions of the purchase
price for oorrespondents that for one
reason or another did notoompletethe
anticipated term.
Q. Let me stop you there. We'll
acme back to this later. But I just want
to direcl your attention to the 12th page
of this which is 10729, and I see these
are oonformed signatures. Do you know

13
14
15
16
17
18
19
20
21
22
23
24
25

CHAIRMAN: It's my call.
MR. HANCHET: I apologize.
CHAIRMAN: We will take a
short break. Lefs take a ten
minute break.
(A reoess was had.)
CHAIRMAN: Wwe're ready,
lefs continue.
Q. Mr. Pendergraft, I was just
asking you before the break to take a
look at exhibit P 8. Once you've
familiariized yourseWw[h that, please

13
14
15
16
17
18
19
20
21
22
23
24
25

what I mean by oonformed signatures?
A. Yes.
Q. And can you just explain who
the signatories, the parties that signed

1
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DIRECT- PENDERGRAFT (HANCHET)
document?
A Yes, sir.
Q. And can you explain to the
panel what this document is?
A The termination compensation
payment agreement was one of the
transaction documents associated with the
Asset Purchase Agreement and the purchase
of the Schonfeld clearing business, and
[was intended to provide a methodology

1
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DIRECT- PENDERGRAFT (HANCHET)
getting this oontractual regime in place
between Penson and Opus. Did there oome
a time, starting in 2006 or later, that
Penson actually started offering services
to Opus?
A Yes.
Q. Okay. And can you explain the
nature of those services? We talked a
little b[ about that but now I want you

let me know if you reoognizethat

on to this agreement are?
A. Weill signed on behaW of
Penson Financial Services, William Vidro
signed on behaW of Opus, Nick Greenfield
signed on be haW of Quantitative Trading
Strategies, and Mr. Schonfeld signed on

behaWof a ocuple of, a ocuple of
Schonfeld ent[ies.
Q. We've talked a little about

Page 183

for purchase price adjustments for
ocrrespondents thattenminated early and
for new business that came in, and that
was not, that did nct stay fora full
ten-year period.
So there was a methodology
established by the parties early on to
deal with changes in essentially the core
customer base that would have a negative
impact on the, on the payments that had
been made.
This provision also oovered
material price changes and it was
essentially the methodology, there's a

Page 185

to focus in on Opus and the fact that
Opus was a proprietary trading shop? So
what vvere the services that were being

offered?
A. Well they were generally the
standard clearing services. So we
offered clearance, settlement, custody
and financing services to Opus sort of as
well as some technolc:gy services where we
provided information related to their
various traders to them over the
lntemet.
So it was a suite of services
that covered their, that ocvered all of
the clearance and settlement process.
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Page 186
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DIRECT- PENDERGRAFT (HANCHET)
Q. Now do you have an
understanding of what the volume was of
trading by Opus once Penson became the
clearing firm?
A Well [ obviously - it would

13
14
15
16
17
18
19
20
21
22
23
24
25

as high as a billion or more shares on a
fevv extraordinary m:mths, and averaged
probably seven or eight hundred million
shares per month, which VvOuld equate to
five, six, seven hundred thousand
transactions a month.
Q. Starting at the time that the
portfolio margining side agreement was
pU[ in place, to your understanding did

1
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DIRECT- PENDERGRAFT (HANCHET)
their volume at all.
Q. And earlier before you were
talking a little b[abouttwo buckets of

Page 188
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obviously fluctuate month to month
depending on market conditions and their
trading strategies. But Opus was a very
high volume trader. In total I think
their volume ranged from five or six
hundred million shares a m.Jnth to perhaps

13
14
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16
17
18
19
20
21
22
23
24
25

the volume change, the volume of trading
change at Opus?
A. No, I don't believe thatthe
change in relationship had any impact on

DIRECT- PENDERGRAFT (HANCHET)
components that we talked about earlier.
Q. Lefs take a look at P 23.
Directing your attention to the left side
of this document, and I'm only talking
aOOut the left side which doesn't have a
Bates number, I apologize for that, can
you please explain, generally speaking,
to the panel whatthis is. And I'm going
to ask you specific questions about the
figures that appear in the middle ofthe
page. But just for now explain what [

is.
A. This is one of the damage
calculation methodologies that Penson is
submitting in this case. This one is
based upon the calculation in the
termination oompensation agreement that
we looked at briefly a moment ago. So
thafs whatthis page is.
Q. So we'll come beck to this.

But the numbers that appear in the middle

of the page, you see where it says period
and then there's a horizontal line

underneath the word period?

Page 187

services, right, you were talking aOOut
clearing and exclusion versus custcx:ly and
advance, you remember that?
A Yes, sir.

Now applying that structure to
the Opus relationship, do you have an
understanding, again roughly speaking, of
what portion ofthe net income related to
which of those two buckets?
Q.

A. Well, because Opus was such a
high volume trader, a disproportionate
am.Junt of the net income associated with
the Opus relationship was related to the
provision of clearing and - of clearance
and settlement services. Somewhere
between 80 and 00 percent of the revenue,
depending on the year, associated with
the Opus relationship was fee revenue,
and the belance then of between 10 and 20
percent was related to the financing
services, all of the various interest

Page 189
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DIRECT- PENDERGRAFT (HANCHET)
A Yes, sir.
Q. And then there's a time period
which appears to be June '07 to May '08,
do you see that?
A Yes, sir.
Q. Then if we move to the right
at that same level there's a number that
says $13,913,013, do you see whatthat
is?
A. Yes, sir.
Q. What is that number and where
did it oome from?
A. The oolumn it is in is
ent[led Schonfeld correspondents Nl
which refers to net income, so this is
the aftertax. The 13 million 913 is the
aftertax net income associated with
Schonfeld correspondents for the
measurement period from June '07 through
May of'08. It is the -this is the
total number that is a roll-up of the
individual correspondent numbers, each of
which were calculated separately.
Q. You mean the 7 oorresiXJndents
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Page 190

Page 192
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DIRECT- PENDERGRAFT (HANCHET)
that were transferred, right?
A The 7 oorrespondents and any
-there was a provision in the APA for
additional business, additional
oorrespondents that Schonfeld might bring
to Penson that would fall under the
earnout provisions, and so to the extent
there are any in this year's, and I don't
know, but to the extent there are any in
this time period, then those numbersthen it would be the 7 plus whatever
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DIRECT- PENDERGRAFT (HANCHET)
nine times annual- the 9 times multiple
that was agreed upon in the deal. The
1.8 is 9 divided by five to reftectthe
additional payment and the four eamout
payments.
Q. Directing your attention to
the next oolumn, that says $3,425,808, do
you see that?
A. Yes, sir.
Q. What does that number reflect?
A. That is the agreed upon number
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incremental. I know at some periods of
time there vvere ather oorrespondents
other than just the seven. I don't know
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related to Opus's net income forth is
measurement period.
Q. Sc June '07 to May '08 ~s
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DIRECT- PENDERGRAFT (HANCHET)
as to whether this number, the
$13,913,000 reftects that understanding
and that meeting of the minds betvveen
Schonfeld and Penson?
A I actually think thatthe
negotiation and agreement occurred at the
oorres!XJndent level. So there was a
discussion on component by component of
each of the oorrespondents. That was
agreed to and then those numbers were
simply totalled, I noted, to reach this
number.
Q. And then the oolumn next to
the $13 million number we've been looking
at, you see thafs $25,043,424 number,
you see that?
A. Yes, sir.
Q. What does that reflect?
A. That reftects the actual
eamout payment associated with that
year's net income. In ather words, ifs
the 13 million 913 multiplied by the 1.8
multiple that we talked about earlier
which is in and of itself related to the

if it was this year or not.
Q. The number 13,913,013, let me
ask you this question, before you
explained there was a process whereby
Penson would provide figures to
Schonfeld, Schonfeld would come back and
there would be negotiations. Do you
remember that whole discussion?
A. Yes, sir.
Q. Do you have an understanding

3.4 million net inoome to Penson

basically?
A. Yes, based upon the tax rate
and the formula agreed upon in the APA
for calculating net inoome.
Q. Navv in the next column it says
$6,166,455. Onoe again can you explain
to the panel what that number means.
A. Well, ifs the 3 million 4
number times 1.8. It's the portion of

Page 191
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DIRECT- PENDERGRAFT (HANCHET)
the eamout payment that was directly
associated with the Opus business.
Q. And then the last column
there's a number that says 25 peroent, do
you see that?
A Yes, sir.
Q. What is that?
A Th~s the peroentage of that
year's eamout payment that vvas
associated with Opus. So for the firat
measurement period ending in May 2008,
the Opus paymentof6 million 1 was 25
peroent of the 25 million and 43 thousand
total payment.
Q. Navv directing your attention
to the following horizontal lines, June
'08, June '09, June '10, you see that? I
want to go the three or four rows belavv
the one that you've testified about so
far.

A.

Yes, sir.
Do each of the columns,
meaning Schonfeld oorrespondent net
inoome, Schonfeld payout, Opus net

Q.
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2 inoome, Opus portion of payout, is it the

Page 196
1
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2

«s because beginning in 2008 the

3 same methodology just for different time

3

market goes into a very significant

4

4

-

5

periods that you've just desoribed?

A

W[h the exception of the last

5

MR. BAKAL: Tailspin.

6 line which-

6

THEWITNESS: -tailspin.

Q.

7

And I think you can see that the

7
8
9

The last line meaning June

11th to January 12th?

A

Yes.

8

actual net inoome numbers come down

9

and that is at least partially

10

Q.

12th?

10

related

11

A.

Yes, sir. That is obviously

11

to market activ[y. I

12 the - tha«s after the four-year eamoU[

12

think the Opus business, because it
was a proprietary trading business,

13 pericx:l so there's no eamout payment

13

actually perfonmed better than the

14 associated w[h that. Butthat number

14

15 was also not agreed to.

15

public customer businesses
associated with some of the others.

16

And so I think «s largely market

17 that appear on this chart, are these

17

18 numbers that were extracted from Penson's

18

conditions that are shifting those
various percentages.

16

Q.

Okay. Now all the numbers

19 books and reoords?

19

20

A.

Yes.

20

21

Q.

And to the best of your

21

MR. BAKAL: Okay, makes sense.

Q.

Now, Mr. Pendergraft, if we

tally up these numbers do you have an

22 knowledge, at least in the Opus Nl

22 understanding of how much it was that

23 oolumn, those are all numbers that were

23

Penson paid for the Opus relationship?
24
A. Well, on an eamout basis,

24 agreed to with the exception of the last
25 oclumn, agreed

to by Opus?

25

Penson paid $24,565,411 related to the

Page 195
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2

A

Weill don't actually know if

Page 197
1
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2 Opus business in the four eamout

3 they are -I think it's more accurate to

3 payments.

4 say they're agreed to by Schonfeld. I'm

4

5 nat sure that the conversation regarding

5 upfront payment?

Q.

And vvasn't there also an

6 the eamoU[ payments was actiually had

6

A

Yes, there was.

7 directly w[h Opus. I thinUwould

7

Q.

Is that reftected on this

8 have been had w[h Schonifeld

8 chart anywhere?

9 representatives.
10
11

Q.

Directing your attention to

the very last line [-the very last

12 oolumn, the one under Opus percentage of
13 Nl, do you see that?
14

A.

15

Q.

Yes, sir.
The first number is 25 then 30

9

A

~

is, «s the very top

10 section.
11

Q.

Sc 10, you've been talking

12 about a 10 million 200, I mean is that
13 the 10 million number you've been talking
14 about?
15

A.

Yes, sir.

16 then 49, thafs a climbing number. De

16

Q.

And from this chart can you

17 you have an understanding as to why that

17 derive how much in net income Penson

18 number is climbing?

18 derived from the Opus relationship?

19
20
21

22

A.

It's climbing because the

percentage of the eamout associated with
Opus is getting higher every year.
MR. BAKAL: Why? Excuse me.

19

A.

Well in the five - in the

20 four and a half years that are -that
21

are reflected here, ending in January

22 '12, Penson derived 17 million - let me

23

Why? Is [ because firms are doing

23 try again. Derived $15,746,846. It's

24

less business or dropping out?

24 the total number there. The first four

25

THE WITNESS: Well, I think

25 years, those are agreed UIXJn numbers.
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The frfth year is a number that Penson
calculated internally.
Q. And just back of the envelope,
what's the delta between what Penson paid
and what it received?
A About $20 million.
Q. I wantto shift topics
briefly. We talked a little b[ about
Penson's history and I want to dig in to

13
14
15
16
17
18
19
20
21
22
23
24
25

Page 200

some salient facts, okay?
A. Done w[h this for right now?

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
systems, running on two clearing
platforms at DTC and so we were on
essentially heightened reporting to the
regulators for several months prior to
that
The market downgrade caused the downgrade on the rating of the US
debt caused signilicam market volatil[y
and created liquidity issues across the
marketplaoe and oertainly for Penson.
We saw a very significant

Q. Yes. Do you remember a time
where the US debt rating was downgraded
byS&P?
A. Yes.
Q. And when was that?
A. ~was in August of2011.
Q. And what impact if any, did
the downgrade have on financial markets?
A. ~ had - it created very
significant volatility in the
marketplace.
Q. And can you expand on what you
mean by that?

13
14
15
16
17
18
19
20
21
22
23
24
25

expansion in our options requirements and
we saw just overall balance sheet
strength such that we even during that
pericx:l we asked for and received special
permission from the SEC to release funds
from our customer reserve account outside
of the normal parameters in orderto
improve liquid[y.
So that August 2011 time
period was challenging I think for the

industiry and was oertainly challenging
for us.
Q. So did you have communications
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DIRECT- PENDERGRAFT (HANCHET)
A Well, even though [ had been
numored or even I think halfway expected
by the marketplaoe, the downgrade created
significant intraday volatil[y and
market declines, and the industry
measures ofvolatil[y actiually doubled
over a three-day period of time.
Q. Now what impact did this
volatil[y and the debt rating downgrade
have on Penson's business vis-$'is its
regulator, FINRA?
A. ~had a pretty significant
impact. But in order to explain that I
need to really take a step back and say
that Penson had been under heightened
regulatory oversight, or under heightened
regulatory oversight in a formal way from
thefallof2010. Wehadclosed-and
[related to, primarily to the
Broadridge acquisition. That was a very
significant acquisition. Penson was
running for an extended period of time,
Penson was running on multiple- tv...o
sets of books and reoords, tvvo aa;ounting
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w[h your FINRA regulators in that time
frame?
A Yes.
Q. Why don~ you describe those
oommunications.
A Well we had, as I said, we
were- we had some heightened
supervision already. But during -to
where we were reporting various
operational numbers and metrics on a
regular basis.
The volatility associated w[h
that time caused some of those numbers to
really move around a lot and
significantly raised the regulatory
ooncem about the firm's balance sheet

and liquid[y. They reached outto us
and told us that they reallythoughtwe
needed to increase our overall liquidity
and capital, combination of the tvvo, in
order to be able to sucoessfully
w[hstand the kind of volatil[y that we
were seeing.
And so we put together a plan
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2 that would, we believed would address

2 document?

3 their ooncems in terms of raising
4 additional capital and reducing some of

3
4

5 the strained, the items that were
6 creating strains on our balance sheet and
7 that were creating liquidity drags.

5 the panel the part thafs a letter dated
6 August 26, 2011.
7
A Well «sa letter from Bill

8

Q.

Have you ever heard in this

A

Q.

I do.
And can you please describe to

8 Yancey who is the president and chief

9 oontext the expression soft cap?
10
A. Yes.

9 executive officer of Penson Financial
10 Services to Bill Wollman who is a senior,

Q. Can you explain to the panel
11
12 your understanding of that term in the
13 ocntext you've just described?

11 essentially was the senior FINRA
12 executive responsible for oversight of

14
A. One ofthe ocncems that FINRA
15 expressed to us at that time was the
16 liquidity strain that large deb[

13 the Penson, of the Penson US business and
14 [is essentially intiroducing the plan
15 that is attached here.
Q. Directing your attention to
16

17
18
19
20
21

17
18
19
20
21

balances oould put on our balance sheet.
And so we told them we would endeavor to
keep customer balances, large customer
deb[s under$75 million.

22 customer balances, was Opus in your mind

the attachment, what does this attachment
reflect?
A. This attachment reflects a
number of- a number of- it generally
reflects Penson's plan to improve the
22 liquidity and capital ofthe firm by a

23 in this time frame oonsidered one of your
24 large customers that you had in mind in
25 terms of this program?

23 hundred million dollars. It specifically
24 refers to things that we e[her believed
25 we could do or would do or it addresses

Q.

Now when you say large

Page 203
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A Yes.

Q. Please explain what you mean
by that.
A Well, I think as has already
been referenced, Opus's balances, I mean
they moved around every day as a result
of trading activity bct they regularly
ran debit balances overnight in excess of
75 million, and so they were- say it a
differem way. Wyou puttogether a
list of the largest deb[ balanoes that

Page 205
1
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2 certain issues raised specifically by the
3
4
5
6
7
8

regulators in our conversations with
them.
Q. Now I ncte that in the first
sentence you say, in oontinuation of our
recent discussions around the capital and
liquidity needs of our business, and in

9
10
11
12
13 Penson carried depending on the day Opus

9
10
11
12
13

light ofthe dramatic recent market
volatility and you stop there, is that
the market volatility you were just
describing a m.Jment ago?
A. Yes.

14
15
16
17
18
19

Q. Now if you tum the page to
14
15 what is 6844, Bates number, you see that?
16
A. Yes.
Q. And under other items, you see
17
18 a section called other items?
19
A. Yes, sir.
Q. And then there's some bullets?
20

would more likely than not be in the top
ten list, probably be one of the top two
or three.
Q. Okay. Letmedirectyour
ettention to P 14, please. And I ask you
to take a look at this document,
20 familiarize yourselfw[h [and let me
21 know if you reoognize if? And when I say
22 this document there's a letter and
23 there's an attachment.
24
A. Yes, sir.
Q. Do you reoognize this
25

21

A.

22

Q.

Yes.
Three bulle[s down you see
something
that says reduction in deb[
23
24 balanoes, right?
25
A. Yes.
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Q. And then there's a footnote.

Page 208
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Can you please explain to the panel what
that bullet referenoes. And I see the
word Opus appearing in the footnote. Can
you just explain to the panel whatthis
part of the plan reflects.
A ~reflects that we will lim[
debit balances for customers so that no
debit for any individual customer exceeds

25 peroem of tentative net capital. The
tentative net cap[al -the 25 peroent
number is a meaningful number for-

13
14
15
16
17
18
19
20
21
22
23
24
25

under the customer protection rules any
individual customer debit that exceeds 25
percent of your tentative net capital
requires special treatment under the
customer protection rules.
The footnote says that Opus
and Simplex, which are tvvo large
customers, you would go up to $75
million, butthat we would attemptto

keep their equity peroemages at least 25
percent
Q. Navv UIXJn submission of this

DIRECT- PENDERGRAFT (HANCHET)

davvn.
Q. And what, if anything, did Mr.
Fishman say as you recall?

A I don't recall speafically,
but I think generally he said he would
try to- he would try to help with that
but that would be difficuHor them to
do.
Q. Did he say altha! time that
keeping their balances down would
ocnst[ute a breach of the PMA said
agreement?
A. Absolutely not.
Q. And do you have an
understanding one way or the other as to
whether that was a breach?
A. ~was not a breach ofthe PMA
side agreement There is no specific
requirement in the PMA side agreement or
any Penson agreement to extend any
specific am.Junt of leverage.

Q.

So what was the purpose of

picking up the phone and talking to Mr.
Fishman in the first plaoe?
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plan to FINRA, did you have additional
discussions with FINRA, in the immediate
aftermath of subm[ting this plan?
A I'm surethatwetalked to
FINRA regularly after we submitted this
plan.
Q. Noting that Opus is referenced
in this foctncte, did you ocmact Opus
and tell them about these steps that you
intended to undertake?
A. I did not ocntact Opus. I've
never-

Q.

I apologize.
I'm
nat sure that I ever had a
A.
oonversation with someone at Opus
specifically. I did ocmact Mr. Fishman
and tell him that we were under
regulatory, pretty heavy regulatory
scrutiny to keep our debit balances down
and I asked for his help in doing that.

I did notatthattime give
him a $75 million limit I just asked
for him to keep, to pleaseforthemtodo
their best to keep the deb[ balanoes
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A Because I knew that they
regularly exceeded 75 million and I was
asking for his help in reducing his
deb[s.

Q. Now at or aOOut the time as
you mentioned before this letter was
authored by Mr. Yancey, what role, if
any, did you have in putting together
this plan and subsequent oonversations
w[h FINRA?
A. Well, I oertainly had a role
in putting together the plan. It was
developed by our oompliance, senior
oompliance and legal executives and our
senior business executives. And while I
was not actively involved in the
day-to-day management of Penson Financial
Services, I certainly was involved in
this conversation.
Again, I was not, I was not
actively- since I was nat actively
involved in the day-tcxlay management of

PFSI, I was not the primary ocntact or
personw[h FINRAfor, for the firm, for
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2 that firm.

2 million. But the way «s calculated is

3
But I vvas involved in
4 oonversations during this time because of

3 actually that the trade date balanoe
4 cannot exceed $40 million. And [may

5 my overall role as CEO of the Penson
6 businesses.
Q. Okay. Le«s take a look at P
7
8 15. And I'd ask you to familiarize

5 nat be an important distinction but you
6 actually don't- you actually finanoe
7 settlement date balances because thafs
8 the - once the trade setHes is when

9 yourself with the document and when you
10 have let me know if you recc:gnize this?

9 actually you pay for [and finanoe t
10 This was calculated, hovvever, based on

11
12

11 the trade date balanoe which essentially
12 means that the customer did not have the
13 opportun[y to depos[ add[ional funds

A.

Q.

Yes, I do.
And generally speaking can you

13 explain to the panel what this is.
14
A. This is a notioe that Bill
15 Yancey received of FINRA action pursuant
16 to FINRA rule 9557 it imposed oertain

14 to reduce the balance. So this was
15 intended to reduoe trade date balanoes.
Q. Now I want to direct your
16

17 restrictions on the operation of PFSI.
Q. Now had you ever heard of
18
19 expression hard cap in the oontext of
20 this time frame?
21
A. Yes, sir.
Q. And what, if anything, does
22
23 this latter have to do w[h hard cap as

17
18
19
20
21
22

attention to the top of the seocnd page
of this letter which is 6381 and [says,

FINRA has made this determination as a
result of JPMorgan Chase's decision not
to oontinue as Penson's main clearing
bank.

23
Can you please explain to the
24 panel what that sentence is referring to
25 and the background to that.

24 you understand it?
25
A. This letter imposes the hard
Page 211
1
DIRECT- PENDERGRAFT (HANCHET)
2 cap.

Q.

And can you explain to the
panel what you mean by that when you say
this latter imposes the hard cap?
A. This letter, on page 2,
requires certain actions be implemented
immediately.
Q. And are you looking -you're
9
10 looking you bullets there, right?
11
A. lam.
Q. Okay.
12
13
A. And of the four requirements,
14 one of them imposes a $40 million trade
15 date lim[ on any deb[ balance.
Q. Now what, if anything, does
16
17 that have to do w[h intraday trading?
3
4
5
6
7
8
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18
A. ~has nothing to do with
19 intraday trading. It's only related to

14
15
16
17
18
19

20 overnight balances.
Q. And what does that have to do
21

20
21

22 with overnight balances, then?
23
A. It limits Penson's extension
24 of credit to any individual customer on
25 an overnight basis to no more than $40

22
23
24
25

DIRECT- PENDERGRAFT (HANCHET)
A.

Well, I think in order to do

that I need to talk for a minute about
what a clearing bank does.
Every clearing member -let's
take a step back and say that a clearing
- clearing brokers are members of DTC
and NSCC. Those are the industry central

oounterparties, the central clearing
agents. So all clearing brokers are
members of those organizations and those
organizations then actually effect the
transfer of cash and securities on behalf
of their member clearing brokers. So
«s sort of they're the acre, the
clearing brokers sit around them and then
outside of that are the intrcx:lucing
brokers and then the public customers.
In order to be a member of
those central clearing organizations, you
have to have a clearing bank, and that
clearing bank provides a guarantee that
you will-thatyou -that they will
make payment on your behalf for your
obligations each day.
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So the way the settlement
system works is that at the end of the
day every clearing member essentially
gets a bill and it is representative of
all of your activity for the day through
the oentral oounterparty. lfs
settlement of all ofyourbuys, all of
your sells, any charges, any special
items. lfs a net number that you owe,
or that you are going to receive from the
oentral oounterparty based on that day's

1
2
3
4
5
6
7
8
9
10
11
12

13
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settlement activity.
And your clearing bank
essentially provides the guarantee that
you're going to make it.
The clearing -- because what

13
14
15
16
17
18
19
20
21
22
23
24
25

DTC does or NSCC does is they simply,
they'd simply draft your bank aooount at
your clearing bank. If you have a
settlement where you are avving m:mey,
they just draft your acoount. And your
clearing bank provides that guarantee.
And then typically what
happens is if you don't have enough money

DIRECT- PENDERGRAFT (HANCHET)
created significant -I think there were
some losses involved for the clearing
banks as a result of MF Global's failure.
And I perhaps should explain.
MF Global was a large
primarily futures broker but they didthey were primarily futures but they had
an equity oom~XJnentto their business and
a fixed income component. It vvas a large
business that not entirely but certainly
partly because of the volatility
associated w[h the downgrade in August
of the US debt, that some of their
proprietary fixed inoome fXJSitions became
illiquid and [ultimately resulted in
the firm failing. And the clearing banks
actually restricted aooess to cred[ and
the actions that they took oontributed to
the failure ofthe firm. And I believe
they actually took some losses. And
there was actually at least fora time a
very significant am.Junt of customer money
that was missing. I mean more than, I
think more than a billion dollars in
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DIRECT- PENDERGRAFT (HANCHET)
on- if you didn't have enough money on
deposit in youracoountthen you pledge
securities and you take out a loan, an
overnight loan from your clearing bank in
order to ooverthe overdraft in your
acoount. Thafs the way everybody does
[. System works. Thafs the way the

system works. And so JPMorgan, for
equ[ies, for our DTC and NSCC
relationships at Penson Financial
Services, JPMorgan was PFSI's clearing

bank.
In November, right after
Thanksgiving in November of 2011,
JPMorgan - I met w[h JPMorgan here in
New York and they indicated thatthey
were going to ask us to move our clearing
relationship. JPMorgan- and atthe
time they suspended all unsecured
financing to Penson Financial Services.

MF Global had just failed.
JPMorgan and Bank of New York had
actually both been clearing banks for MF
Global in various products. That had
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DIRECT- PENDERGRAFT (HANCHET)
customer funds were unacoounted for.
Q. Don't go too far down that
road.
A Well [was a mess. And
JPMorgan told me that they were looking
at all of their clearing relationships as
a resu~ of the- of what had happened
w[h MF Global, and they had determined
that they wanted us to move our business.
Q. Now is that information that
you shared with your regulator?
A. Yes, it was information I
shared w[h FINRA. Promptly. I don't

know !hall - I don't know thatl
picked up the phone and called them that
moment, but I oertainly shared itw[h
them very, very quickly. And that is
u~imately what generated this letter.
Again, MF Global had been a
mess, it had been a mess from the
regulators' perspective. There was lots
of customer m.Jney missing. And the
regulators were concerned that JPMorgan
was going to throw us out and that they
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DIRECT- PENDERGRAFT (HANCHET)
were- and that they as a result of that
action, that our firm might fail.
And so they put restrictions
on us until we were able to replace
JPMorgan as a clearing bank and replace
some of the financing, the unsecured
financing that JPMorgan had provided.
JPMorgan ocntinued. They did nct
restrict our secured financing which is
the vast major[y of the financing that
our firm did. And so we oontinued to
borravv from them on a regular basis, on a
secured basis.
And in point of fact, they
actually oontinued to provide clearing
services-- service clearing bank for us
until we found a replacement in the first
quarterofthefollowing year.
Q. So did there come a time that
Penson found a replacement clearing bank?
A. Yes.
Q. And who was that?
A. ~was BMO Harris Bank based
in Chicago agreed to take on that
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Do you see that?
A I do.
Q. And you explained a little b[
aboutwhatthatmeans. What impact, if
any, would that restriction have on Opus
as it did business through Penson?
A Well, [would have had a
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overnight financial needs below $40
million, or they would have had to modify
their trading stirategies that generated
overnight positions.
Q. So what steps, if any, did you
or others at Penson take to notify
Schonfeld, I guess, ofthis hard cap?
A. I called Mr. Fishman
immediately and shared with him this
restriction and told him that we would
sup~XJrt Opus finding an alternative
provider for custody and financing
services.
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Q. And did Penson tell Opus that
[had to leave?

meaningful impact on Opus. Opus would
have had to e[her keep significamly
more money on deposit with Penson in
order to keep its financing needs,
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DIRECT- PENDERGRAFT (HANCHET)
clearing bank responsibility. I believe
that happened in, I think we trans[ioned
in Febnuary or March of2012.
Q. Now the letter also goes on,
talks aboutthe JPMorgan s[uation
briefly and at the end it says, of that
first paragraph on page 6381, the firm
has failed to follow at least one cif
these voluntary restrictions which
necessitates this letter.
Do you have an understanding
cif what thafs referring to?
A. No. I think when I read this
letter it was because we had not
oompleted raising hundred million in
liquid[y and capital. I don't recall
them specifying anything that we had not
done.
Q. The first bullet pointthat
you alluded to generally says, Penson
must limit all customer margin balances,
such that no debit balance for any
individual customer will exceed $40
million on a trade date basis.

Page 221

A Absolutely not. We would have
been perfectly happy w[h Opus ocntin uing
to process their business and do all of
their financing with Penson and just
staying below the $40 million. We could
oontinue to provide ovemightfinancing
to that level. Bull recognized that
that would be -that that would be
impactful to their business and so we
were, we were very willing to help them
find a solution for financial and custody
while we were working through this
problem w[h Fl NRA.

Q. So are you saying that the
hard cap was not a requirement that
Penson stop offering portfolio margining
services to its customers?
A. Absolutely not.

Q.

And so did this mean that
Penson Financial had to stop offering
portfolio margining services to Opus?
A. Absolutely not.
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Q. To your knowledge does the PMA
oontain any requirement for a specific
level of financing?
A Absolutely not.
Q. Now at the time you
oommunicated with Mr. Fishman, did Mr.
Fishman say, or anyone else at Schonfeld
for that matter, say that the hard cap
oonst[utes a breach of the PMA side
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Q. So did there come a time that
you discussed with Mr. Fishman or others
at Schonfeld, and lefs be specific when
you hear my question, the oonoept of Opus

agreement?
A. Absolutely not.

moving custody of its portfolio to
JPMorgan?
A. Well, I think in my first
oonversation with Mr. Fishman I told him
that we would support Opus seeking out a
nevv custody and financing relationship.
Shortly thereafter, he came back and said
that they had secured an alternative
provider of those services, or that
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ooncrete here. If there were individual
proprietary traders at Opus that were
trading IBM stock, hundreds of trades,
havv many trades would Penson clear and
how many would JPM clear, or JPMorgan?
A Well Penson would clear every
single trade and atthe end ofthe day we
would run two trades, average price for
the buys and the sells and ftip those to
JPMorgan.
Q. Now, did you have any
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discussion with Mr. Fishman or others at
Schonfeld about whether you fe~ the hard
cap was temporary or permanent?
A. Yes.
Q. Please describe [.
A. I told Mr. Fishman that we
would aa;omm.Jdate an alternative
relationship while we were working
through the restrictions in the FINRA
letter, and that we anticipated being
able to work through those restrictions
and eliminate them at some point in the
future.
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JPMorgan had agreed to provide those
services to Opus.
Q. Now when you say those
services, what are you talking about?
A Financing and custody.
Q. And again coming back to our
buckets, what specifically would JPM do
and whatwouldn'tthey do?
A. Well Penson would oontinue to
clear all of the Street side
transactions. And so those trades would
actually clear on Penson's books, they
were then average price. So we would
clear the hundreds of thousands of trades
a month that were executed in the
marketplace. And at the end of the day
Opus submitted average price trades to
flip the net balances to JPMorgan.
So JPMorgan d d clear the net
average price trades. Those were flipped

between Penson and JPMorgan. And Penson
oontinued to clear all of the Street side
trades.
Q. Just to be a little b[ more
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Q. Did you discuss w[h Mr.
Fishman whether the movement of the
business to JPM vvas permanent?
A Well, he never said that to
me, and I never said -and I certainly
never gave him the impression that I
thought it was permanent because I
clearly thought it was temporary because
we were going to work through these
restrictions. And firankly, I think «s
abaurd to think that we would have walked
away from a customer relationship that we

had just paid $35 million for over a set
of restrictions that, on their face, are
nat intended to be permanent. That on
their face are, you've got to VvOrk
through certain requirements in order to
have these restrictions lifted.
And so there certainly was
never any intention on our side for it to
be a permanent transfer. And we never
expressed [that way. Nor did they.

Because I would have objected to that
characterization.
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Q. Now did anybody at Schonfeld
say, okay, we're going to move all of our
business to JPMorgan?

A No. We fully expected to
oontinue to clear all of the Street side
business, and oontinued to do so until,
in the dead of the night, on January
25th, they moved everything, all of the
clearing and exclusion, Street side
clearing and execution to JPMorgan. And
then sent us a letter saying you're in
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breach, which was the very first time
there had been any oonversation with
anybody about breach, other than when I
called Mr. Fishman and said- in
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document that for your protection.
Q. What did Mr. Fishman say?
A He said we'll deal with [

December and said, you knavv, we really
oughtto documentthis.
Q. Meaning this?
A. We really ought to document
this change in relationship where
JPMorgan is providing custody and
financing, because technically you're in
breach of the exclusivity provision of
our agreement, and I think we ought to
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have been within our rights to simply say
we're not extending you more than $40
million in overnight credit.
Q. So why, why did you do that?
A I didn't do it
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as a result of these temporary
restrictions, and so we wanted to find a
way to oontinue to aa;omm.Jdate Opus's

Q. Why did you allow JPM to
provide financing and custcx:ly services
when you didn't have to?

A. Because I believed that we had
a really valuable customer relationship
that we did not want to negatively impact

full ovemightfinancing needs. And

thafs what we did. And for six weeks,
between the time we did the- the time
that we transferred custcx:ly and financing
until the termination and breach letter
at the end of January, the business was
running uninterrupted on what would be a
traditional prime brokerage basis and it
was running fine. There were no issues.
Q. Lefs go back to the book and
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alterthefirstoftheyear. ~was
around the holidays.
Q. Now, did you discuss this
temporary move to JPM with others at
Penson Financial, ather members of the
management team?
A. Yes, I discussed [with -I
mean yes, I discussed [ w[h the
management team, I discussed it with my

board of directors.
There was never any belief on
anyOOdy on the Penson side that this was
a permanent move, or any conversation
aOOut breach.
Q. Now you said before, if I
understand you ocrrectly, that moving the
business to JPM was not something that
Penson had to do, or had to oooperate in;
is that ocrrect?
A. Penson had an exclusive
long-term agreement with Opus. We would
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I'd like to direct your attention tobearw[hmeplease-tab16,P16. I'd
ask you to familiarize yourself with that
document and let me know if you reoognize

it?
A
Q.

sent?
A.
Yes.

Yes.
Is this an email that you
Excuse me, chair malfunction.

Q. ~appears to be dated
Deoember 5th. Does that sound about
right?
A. Thafs what it says.
Q. Yes, but does that sound about
right? lsthathowyou rememberthese
events?
A. Yes.
Q. I'm sonry. Ofocurse [

sounds right You wrote it And lefs
talk aboutthe recipients. Who is John
Kenny?
A. John Kenny was the senior vice
president and chief operating officer for
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Penson Financial Services, he was also
head of operations.
Q. And you've talked a little bit

Page 232
DIRECT- PENDERGRAFT (HANCHET)
which isthefirstdayofthe new
relationship with JPMorgan, they will
begin to prooess all Street .;de trades

about Bill Yanoey but please remind the
panel about who Bill Yanoey is?
A Bill Yanoey at the time was
president and chief executive officer of
Penson Financial Services.
Q. And I see another cc to
someone called Bryce Engle. Please
explain to the panel who Bryce Engle was
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at that time?
A. M. that time Bryoe Engle was
chief operating officer of Penson
Worldwide, the perent oompany, IMth
responsibility for our international really for all of our operating
businesses.
Q. Then directing your attention
to the first line of this email it says,
Opus is planning to move their custody
and financing to JPM. You see that?
A. I do.
Q. Did you understand that to
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They will be put into one aocount, and
then at the end of the day average prioed
and flipped to JPMorgan on a prime
brokerage basis.
So Penson would act as the
executing broker, clear all of the
executions. Opus would then create an
average price trade and then flip that
one trade for hundreds or thousands of
trades on the Street side, flip that one
trade to JPMorgan.
Q. What does that connate where
[ says JPM will be the prime broker?
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include clearing and execution?
A No.
Q. And thafs why ifs notthere,
is that fair to say?
A Yes.
Q. It says they are shooting to
do this effectve Wednesday trade date.
Please explain to the panel what that
means?
A. Well they are -they were
planning -I'm oommunicating that they
wanted to make this transition effective
w[h the tirades for Wednesday, Deoember
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Can you explain what you meant by that?
A This is a typical prime
brokerage arrangement where one party is
executing and clearing the Street side
business and then another party is
providing prime brokerage services which
are essentially custody and financing
services.
Q. Lefs go to the next
paragraph. Please explain what you meant
when you say they will nun trades at
tomorravv's closing price, flattening all
sub-acoounts, etcetera. What does that
mean?
A. ~ means that they would
effectively transfer all of their
positions, their end of day positions as
ofTueeday night, they would transfer
those to JPMorgan by actually processing
a trade to, flip trade for whatever the
net iXJSition was at that nighfs average
-at that night's closing price in order
to transfer any existing positions, and
then effectve Wednesday all new

into an inventory account on our books,
meaning-

Q.

So what does that mean? I'm

sony.
A It means we're going to clear
all of the Street side activity, all of
the activity, all the executions in the
marketplaoe will be cleared by Penson.

Page 231

7. So that Penson would provide
financing and custody through the close
of business Tuesday, the 6th, and then
transfer custody and financing services
to JPMorgan effective Wednesday the 7th.
Q. Now in the next paragraph you
describe a oerlain methodology for
processing Street side trades. Could you
please read that to the PMA and explain
what it means or what you meant by this?
A. ~says effective Wednesday,

Page 233
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2 I think it was, I think it was one

2 pos[ions would end up at JPMorgan by the
3 flipping ofthe average price trade at

3 average price buy.

4 the end of the day.

4

MR. BAKAL: M. 200,000 shares.

5

5

THE WITNESS: Right, and one

MR. BAKAL: Could you explain

6

flipping? Thafs not a term of art

6 average price sell of hundred.

7

I'm familiar with.

7

8
9

MR. HANCHET: lfs p~

MR. BAKAL: So if [was 99.9

8 average, some were at 102 and some
9 were at97, [would be 99.

business term.

THE WITNESS: Thafs right.

10

MR. BAKAL: I gotthat. You

10

11

11

12

mean transfer on the books? I mean
can you pU[ [in English how [

12 as the Street knew -

13

works?

13

14

Sc we faoed the Street. And as far
MR. BAKAL: You were still the

14 clearing broker.

THE WITNESS: Well in this

15

case what would have happened,

15

16

typically prime brokerage trades

16 the clearing broker because they

17

17 were still giving up Penson and

19

are DVP trades. You can do it in
other ways but in this case we set
it up so that we created one trade,

20

actually Opus created the trade and

20 acocuht for Opus and then they

21

w[h JPMorgan as the ocuhterparty.

22

And so they essentially sold from

23
24

their aa;ount at Penson to their
aa;ount at JPMorgan a one average

created -they ran the processing
22 on their side. I mean they
23 calculated the average price and

25

prioe trade.

18

THEWITNESS: Wewerestill

18 then intemal to Penson we took all
19 those trades in into an inventory
21

24 everything. And then subm[- and
25 then subm[led essentially two
Page 235
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2

Sc in Mark's example of IBM,
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2

trades per security.

3 if they had bought 10,000- if

3

4 they bought a hundred thousand

4

MR. BAKAL: And you shared the

fees or commission with JPMorgan?

5 shares of IBM in total and sold a

5

6 hundred thousand shares of IBM in

6

was some kind of-

7 Ictal, we wculd clear all ofthe

7

8 pieoes. Then they would nun a buy

8

MR. BAKAL: Gave up some piece
of[?

9 and a sell of IBM hundred and

9

10 hundred between their aOOJunt at

10

11

Penson and their aOOJunt at

12 JPMorgan.

THEWITNESS: l'msurethere

THE WITNESS: No. We never

had that oonversation.

11

MR. BAKAL: Okay.

12

THE WITNESS: I'm sure there

MR. BAKAL: Sc would you

13

was a charge on JPMorgan's side for

14 characterize that as a summary

14

the average price trade.

15 transaction, in other words total

15

MR. BAKAL: To you or-

16 up everything?

16

THE WITNESS: No, to them.

13

17

THEWITNESS: Thafsoneway.

17

That was a oonversation I was

18

MR. BAKAL: 200,000 buy,

18

expecting to have but instead I got

19 hundred thousand sell, goes ihto

19

20 their as hundred thousand buy, is

20

a letter claiming breach.
Q. Tavvards the end of this email

21

22

it for one transaction?
THE WITNESS: No, I don't

21

you say John, presumably Mr. Kenny, I

22 need you to call Mark Peters ASAP on this

23 think thafs the way we did [. I

23 to work outthe details. Who is Mark

24 think we did [-I don't think we

24 Peters?

25

25

netted the buys and sells together.

A.

Mark Peters is a senior
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operations officer- senior operations
executive w[h Schonfeld.

Page 240

Q. Do you know whether they
worked oct these details?
A Yes, they did.
Q. Let nne go to the next
document, Mr. Pendergraft, which is P 17.
Please take a look at that and let nne
know if you reoognize if?
A. Yes.
Q. And the top email appears to
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line in this email.
A The reference line here is 20
million outgoing Opus wire. You'll
notice davvn -I mean this is actually
three emails, an email chain oontaining
three emails, the OOttom one is a
request The bottom one is a request to
disburse 20 million out ofthe Opus
acoount and it's a request for approval.
And that approval gets -that request
gets sent by Brian Gover to ancthergroup

be from Phil Pendergraft, you, to Brian
Gover. Who is Mr. Gover?
A. Mr. Gover was a senior
operations executive at Penson at the
time. He worked for John Kenny.
Q. Okay. And Gary Wiedman?
A. I think atthis time Gary
Wiedman is head of the Penson margin
departmem.
Q. And Ryan Thomason?
A. I believe Mr. Thomason was a
margin analyst that worked for Mr.
Wiedman.
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of people asking for additional
information, and I'm copied on that and
I'm simply providing input We're making
this change. And so ifs not surprising
that they're transferring money out
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understanding of what revenues were
generated for those services in that time
frame?
A Approximately $175,000.
Q. Lefs talk about January. In
the month of January until the end of
January, did Penson oontinue to provide
clearing and execution services for Opus?
A. Yes.
Q. And havv much inoome was
derived in that month for these services?
A. I think between three and
400,000.
Q. Can you explain to the panel
how [was possible for JPMorgan to have

lfs probably, this money was probably
going to JPMorgan.
Q. Now from Deoember 7 through
the end of December did Penson continue
to offer clearing and execution services
to Opus?
A. Yes.
Q. And do you have an
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Q. And then of the cc's we see
Mr. Kenny and Bart McCain, right?
A Yes.
Q. Who is Bart McCain?
A Bart McCain was a senior
finance executive at PFSI and was also
the chief administirative offoer of PFSI
I believe.
Q. Okay. Now you send an email
em[led, Brian, if they have the exoess
this is fine. We are transferring once
again their custcx:ly and financing to JPM.

Do you see that?
A. I do.
Q. Why didn't you say we are
transferring their clearing, execution
and financing to JPM effective tomorrow?
A. Because we weren't. We were

only tiransferring their custody and
financing, and so thafs what I said.

Q.

You go on, you say so it's nat
surprising they are taking out funds.
What are you referring to? Maybe I
should direct your attention to there

Page 241

custody of Opus's portfolio in this time
frame, this time frame I'm talking
December/January, and offer custody and
margining services while at the same time
Penson was offering clearing and
execution services?
A. Bacause every trade that gets
executed in the marketplace is attached
to a clearing broker. And Opus continued
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2 to execute and send their trades to

2 had a very valuable, was a very valued

3 Penson for clearance. So as far as the
4 marketplace knew, all of the Street side

3 relationship to Penson.
4
Subsequentto that, I did have

5
6
7
8

5 a conversation with Mr. Fishman about
6 documenting it, but I was concerned for
7 them because I believed thattechnically

trades were executing and clearing
Penson, and then between Penson and
JPMorgan, Penson was this prime broker,
DVP prime brokerage relationship where

8 they were in violation of the exclusivity

9 the acb.Jal settlement and financing of
10 the trade was occurring at JPMorgan. And

9 provision and I didn'twantthatto be a
10 problem for them. I wasn't going to make
11 [a problem, but I thought [should be

11 this is not an unoommon kind of
12 relationship w[hin the industry.

12 documented.

Q. Expand on that
13
14
A. Prime brokerage services are a
15 very normal part of the business and are
16 offered - Penson offered prime brokerage

13
But the - but I wasn't
14 ocncemed about [because I thought15 because of our relationship with Opus and
16 relationship w[h Schonfeld.

17
18
19
20
21
22

17
18
19
20
21
22

services where ultimately we provided
custody and financing for trades that
were executed and cleared other places.
And for JPMorgan- «sa huge business
at Bear Steams, and for JPMorgan ifs a
very large business.

Q. So as of the end of January,
23
24 is there any reason in your mind why
25 Penson couldn't oontinue to proceed with

I mean we had paid a very
significant am.Junt of money for all this
business. I thought we had a very good
relationship w[h them. And I thought
that frankly until January the 26th when
this letter shows up, the termination

23 breach letter shO\rVS up.
24
MR. HANCHET: This would be a
gocx:l time with the chairman's
25
Page 243

Page 245

DIRECT- PENDERGRAFT (HANCHET)
1
2 this prime brokerage relationship in

1
2

DIRECT- PENDERGRAFT (HANCHET)
indulgence to have a short break.

3
4
5
6
7
8

3
4
5
6
7
8

CHAIRMAN: Why don~ we do
that for ten minutes and then we
will plan on going to 4:45 today.
(A recess was had.)
CHAIRMAN: We're back on the
reocrd. Mr. Hanchet, «sail

perpetuity?
A. No. That was - [was my

belief that we were going to oontinue
with that relationship until we resolved
the issues associated with the, the
issues associated w[h the FINRA letter.
Q. Why was [thatthis modified
9

10 business relationship was not reflected
11 in a written agreement?
12
A. Well first the need -the
13 FINRA letter gave us very little time

yours.
9
Q. Lefs take a look at tab P 18,
10
11 please.
12
MR. FRIEDMAN: Which tab, I'm
13
sony?

14
15
16
17
18
19

14
MR. HANCHET: P 18.
Q.
15
Mr. Pendergraft, please take a
16 look at this, let me know if you
17 reoognize it?
18
A. I do.
Q. Directing your attention to
19

before implementing this restriction.
And so there was certainly a desire on
Opus's part not to be restricted and to
achieve this transition quickly, and
Penson certainly wanted to -I mean we
wanted to aOOJmm.Jdate them. We didn't

20 want them to be restricted. And so we 21 nobody was focused on the oontractual
22
23
24
25

issues involved. At least nobody on our
side was focused on the oontractual
issues. We vvere focused on trying to
assist our customer whom we thought we

20 the signature page I notice a series of
21 a;'s. Can you identify the individuals
22 in the a;'s here?
23
A. I am identified in the a; as
24 receiving this by email. Ovven Scheurich
25 who was oounsel, internal counsel for
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Page 248
1
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2 Penson is also identified. Mark Peckman

2 very early that moming. My email in

3 who is intemal oounsel for Schonfeld is
4 identified and Steven Gersh who I believe

3 box.
Q.
4

5 was extemal counsel for Schonfeld is
6 also oopied.
Q. And this is a letter thafs
7

5 receipt ofthis letter?
6
A Disbelief, outrage. I mean
7 this letter came as an absolute shock.

8 signed by Mr. Fishman, right?
9
10

A

11
12

A.

Q.
Q.

8

Okay. Let's take a look at

~appears to

be, yes.
On behaW of Opus Trading?

9 the letter. Navv directing your attention
10 to the first paragraph, Mr. Fishman makes

Yes.
And the letter is addressed,

11 reference to the portfolio margining
12 acoount side agreement. Is that the

13 tuming to the first page, to Bill
14 Yancey, right?
15
A. Yes.
Q. We've talked about Mr. Yancey.
16
Now
this is dated January 26th. You've
17
18
19
20
21
22

Q.

What was your reaction UIXJn

13 document we've been looking at up until
14 nON?
15
A. Yes, sir.
Q. And I think that is, I wantto
16
say[isP4--itis,
P4. Thafs the
17

talked aOOut receiving the letter in or
around this time. Is this the
termination letter that you've been

18 agreement, right?
19
A. Yes, sir.
Q. He goes on and he says on
20
21 December 2 Penson informed Opus that as a
22 result of certain restrictions imposed on

talking about up till now?
A. Yes.

Q. Please describe the
23
24 circumstances regarding how you first
25 laid eyes on this letter?

23 Penson by securities regulators, Penson
24 would be unable to finance debit balances
25 for Opus in excessof$40 million. Do
Page 247

1
2
3
4
5
6
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8

DIRECT- PENDERGRAFT (HANCHET)
A I think I gotto work and [
was in my in OOx.
Q. Before receiving this letter,
did you ever have any discussions with
anybody at Opus or Schonfeld about
termination of the [XJrtfolio margining
agreement and the side agreement?

Page 249
1

DIRECT- PENDERGRAFT (HANCHET)
2 you see what he's talking aOOut here?
3
A He's talking aboutthe
4 restriction that was contained in the
5 hard cap letter that we talked about
6 earlier.
Q. He goes on, it is our
7
8 understanding that the deb[ balance

9
A No.
Q. Prior to receiving this
10
11 letter, had you received any messages
12 from anybody at Schonfeld or Opus in this
13 time frame?

9
10
11
12
13

14
15
16
17
18
19

14
15
16
17
18
19

Well, I had specifically
received a phone call from Mr. Fishman,
or had a voicemail message from Mr.
Fishman either from the night before or
from that moming asking me to call him.
Q. But did you call him before
A.

20 you saw this letter?
21
A. No.
Q. And is [fair to say that you
22
23 received this letter on or about January
24 26, 2012?
25
A. I think it was in my in OOx

financing restrictions were imposed on
Penson without regard to the am.Junt of
cash or securities depos[ed by Opus. Is
he right in that understanding?
A. Yes.

Q.

Next paragraph he says, as you
arefurtherawarefrom, among other
things, our oourse of dealing over the
past five years, the normal business
operations of Opus require debit
financing well in excess of $40 million

20 -sony- in excess of the $40 million
21 lim[ imposed by the securities
22 regulators. Is that a true statement?
23
A. Yes.
Q. And here he's referring to
24
25 ovemight. He's obviously not talking
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2 the direction, let me stop there. Was it

2 intraday, right?
3

Page 252
1

Well, Opus's intraday activity

3 the direction of Penson that they enter

into this f:Qrtfolio margining agreement

4 was significantly higher than $40

4

5 million. But the restriction imposed by

5 w[h JPMorgan?

6 the regulators did not relate to that.
7

Q.

6

A

No. We told them that we

7 would aOOJmm.Jdate them finding an

So even after the hard cap

8 you're saying that Penson oould still

8 alternative provider.

9 provide, or Opus oould engage in,

9

10 unlimited intraday leverage activities?

10 oonsent and cooperation of Penson,

Q.

So when he says w[h the prior

11

A.

Yes.

11

12

Q.

Butthe 40 million applies to

12 oooperation of Penson, would you agree

putting aside prior, with the oonsent and

13 overnight and thafs essentially right,

13 w[h that part?

14 oorrect?

14

15

A.

A.

Yes, we oonsented to them

15 entering into this agreement and I think

Yes, I believe thafs oorrect.

Q.

Navv he goes on, oonsequently
17 and as Penson has acknavvledged, as of

16 we cooperated with them in every way we

18 September-asofDecember7,2011 [

18 this short time period.

19 was no longer possible or practicable for

Q. Navv he goes on and says
19
20 transferred its entire portfolio
21 margining aa;ount with Penson to
22 JPMorgan. He doesn~ say anything about
23 clearing and execution, does he?
A. No.
24

16

17 oould to help with the trans[ion during

20 Penson to provide to Opus the services
21 required under the PM agreement. Do you
22 agree w[h that statement?
23
A. No.
24

Q.

Why don't you agree w[h that

25 statement?

25

Q.

And in fact is it oorrect that

Page 251
1

DIRECT- PENDERGRAFT (HANCHET)

2

A

Because there's an assumption

Page 253
1

DIRECT- PENDERGRAFT (HANCHET)

2 on or about December 7 Opus transferred

3 in that statement that Penson is

3 its entirety portfolio margining account

4 obligated under the agreements to provide

4 to JPMorgan?

5 some specific level of financing, and

5

6 there is no such provision in the

6 transferred all their positions and a

7 agreements.

7 good part oftheir cash. I don't know

8

Q.

He goes on-

9

A

And Penson did not acknowledge

10 that it was no longer possible or

A

I don't know. I know they

8 thatthey transferred all of their
9 portfolio. I mean all of the assets in
10 the account

practicable for Penson to provide the

11

Q.

Now I think to-

12 services under the agreement We never

12

A.

And «s probably worth making

13 made such acknowledgment.

13 a distinction. We didn~ actually

11

Q.

Mr. Fishman goes on, he says
15 as a result of the foregoing and at the

14 transfer an account There is a process

16 direction -let me stop there. Weill

16 acoounts in the brokerage world. What we

14

15 that you go through to actually transfer

17 guess I better finish. I'll oome back to

17 transferred, assisted them in

18 that And w[h the prior oonsent and

18 transferring were the positions in their

19 oooperation of Penson Opus entered into a
20 portfolio margining agreement with, and
21

on Deoember7, 2011 transferred [s

22 entirely portfolio margining acoountfrom
23
24

Penson to JPMorgan.
Now, going back on this, he

25 says as a result of the foregoing, and at

19 acoount via the trades that we talked

20 aOOut earlier. And allavved for cash to
21 be released from the Penson account and
22 my assumption is some portion of that
23 cash ended up at JPMorgan. I'm not aware
24 that Penson actually transferred cash
25 directly from Penson to JPMorgan. It
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DIRECT- PENDERGRAFT (HANCHET)
could have happened butthe one email
that we saw earlier did not give that
indication, at least from that 20
million.
Q. Before we go on in the letter
[might be useful to just get your thumb
into the binder at P 4 so we can flip
back and forth w[h the portfolio
margining aa;ount side agreement because
thafs what Mr. Fishman is referencing.
Do you have P 4 handy? Okay.

A.

Q.

Page 256
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Yes, sir.
Going back to Mr. Fishman's

letter he says aocordingly pursuantto
section 4 (b) (i) 2, lefs stop right
there.
Have you ever looked at 4 (b)
(i)A. lfs (ii).
Q. (ii). Have you ever looked at
this provision before?
A. I have.
Q. And Mr. Fishman here appears
to be referring to (ii) 2, so «s 4 (b)

DIRECT- PENDERGRAFT (HANCHET)
oould assume was the $40 million limit
mentioned in the previous paragraph.
Q. Why isn'tthat a prohibition
from engaging in securities business
activities?
A Because Penson wasn't
prohibited from oontinuing to engage in
securities activities. Penson continued
to clear, process, setHe trades for all
of its customers and was- and oontinued
to finance its business with all of its
customers subject only to this lim[. I
think ifs clear Penson continued to
engage in normal securities activities.
Q. Let me ask you a slightly
differeht question. Wwe go to 2 in the
oontract, not Mr. Fishman's letter
because he leaves out some important
language I think, it says is enjoined,
prohibited or suspended, as a result of
an administrative or judicial proceeding.
Now to your knowledge vvas
there any administrative or judicial
proceeding?
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DIRECT- PENDERGRAFT (HANCHET)
(ii) 2 and this is ent[led termination

by Penson or customer, right?
A Section B is ent[led
termination by Penson or customer.
Q. And so IMth that in mind lefs
go back to Mr. Fishman's letter. They
say please aa;ept this letter as formal
nctice by Opus of the termination of the
PM agreemeht on the date that is five
days after the date hereof as a result of
Penson being enjoined, prohibited or
suspended. Let me stop rightthere.
Was Penson enjoined,
prohibited or suspended from engaging in
securities business activities to the
best of your knowledge?
A. No.
Q. What do you think Mr. -what
did you understand Mr. Fishman vvas
referring to when he said enjoined,
prohib[ed, suspended, engaging in
securities business activities, or did
you know?
A. Well the only thing that I

Page 257
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DIRECT- PENDERGRAFT (HANCHET)
A Nct to my knowledge.
Q. Mr. Fishman goes on and says
which made impracticable the portfolio
margining relationship established in the
PM agreement Did you have a reaction to
that statemenf?
A I think thafs untnue. The
only thing that Penson could not do that
it had been doing was provide more than
$40 million in ovemightfinancing. It
oould continue to do everything else and
had made arrangements in conjunction with
Opus working in cooperation with them so
thatthey could getthat services
somevvhere else.
Q. Alternatively, says Mr.
Fishman, if the righttoterminate -I'm
back in the letter.
A. I've lostthe letter.
CHAIRMAN: 18.
P18. l'minthefirstfull
paragraph. He says, a~ematively, if
the rightto terminate set forth in 4 (b)
(ii) 2 is not available for any reason

Q.
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then please aa;ept this letter as formal

13
14
15
16
17
18
19
20
21
22
23
24
25

or did you at the time have an
understanding of what Mr. Fishman was
referring to?
A. The only thing he oculd be

Page 260
1
2
3
4
5
6
7
8
9
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notice by Opus pursuant to 4 (b)(ii) 1.
Let's take a look altha!. Are you
familiarw[h 4 (b) (ii) 1?
A Yes.
Q. So Mr. Fishman oontinues. 4
(b) (ii) 1 ofthe PM agreement, of
Penson's failure to ocmply w[h the terms
of the PM agreement by failing to provide
to Opus all of the services required
thereunder. Do you have an understanding

13
14
15
16
17
18
19
20
21
22
23
24
25

referring to is the extension of credit
on an overnight basis in excess of$40
million.
Q. And atthe time did you
believe that this was a failure to offer
the services required under the PMA side
agreement?
A. No, because there's no
specific requirement in the PMA side

DIRECT- PENDERGRAFT (HANCHET)
initiation of the JPMorgan relationship.
But I'm not sure that that disnuptec I'm not aware at that that actually
disrupted Opus's business in any way.
Q. And w[h respect to the end of
this sentence where he talks aOOut, as a

result of Penson's inability to provide
to Opus the services required under the
PM agreement, I gather you disagree w[h
that as well for the reasons you've

stated' right?
A. Well sinoe I can't find the
sentence you're talking about.

Q.
A.

Last paragraph.
I do disagree w[h that, yes.

Q.

Navv U[X)n receipt of this
letter and having read [,what steps, if
any, did you take?
A. I callec Mr. Fishman back.
Q. And please describe the
oonversation that you had with Mr.
Fishman.
A. Well Mr. Fishman was a little
b[ sheepish about this letter and had, I
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DIRECT- PENDERGRAFT (HANCHET)
agreement to extend any level of
leverage.
Q. And he goes on and talks aboU[
the equity execution agreement in the
next paragraph and then the last one Mr.
Fishman says please be advisee that Opus
has not yet determinec the full ocsta and
expenses, including those due to the
disruption of its business, that it has
incurred as a result of Penson's

inabil[y to provide to Opus the servioes
required, and reserves all rights, et
cetera.
So lefstalkaboU[this
disruption to its business.
Do you have any understanding
at the time of any disruption to Opus's
business?
A. There was no disruption toI'm not aware of any disruption to the
operation of Opus's business. It is true
that Schonifeld personnel, and Penson
personnel, workec diligently in a short
period of time to acocmplish the
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think to give him due, he had triec to
reach out and talk to me before the
letter was sent but we didn't make, we
didn't make ocntact.
I told him that we -that we
ocmpletely rejectec the letter, that we
-that it was a oomplete surprise. That
we did not believe that there was any
breach of our agreement and that we would
be happy to s[ dawn and vis[, and vis[
w[h them about trying to acme to a
resolution of this. But if this was the
oourse they were going to take, then we
would seek to enforce our agreements to
the fullest, and thafs what we're trying

to do today.
Q. Navv did you have any- wait
Is there anything else you remember about
that conversation?
A. I think that we left [sort

of that if they had any interest in
talking about this he would get back to
me. And while there were a oouple of
months later some conversations that did
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nat resolve- and a oouple of m:mths
later there were some oonversations that
did not resolve the issue.
Q. I caution you not to really
talk aboutthose. Butthey didn't go
anywhere, lefs just leave [ at that?

13
14
15
16
17
18
19
20
21
22
23
24
25

my board. And then we responded to it
promptly, in writing, to express the same
pos[ion that I had already expressed to

Page 264
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A

Thafs correct.
What steps internally did
Penson take upon receipt of this letter?
A. Well, I communicated this
letter to oounsel. I oommunicated it to

Q.

13
14
15
16
17
18
19
20
21
22
23
24
25

Mr. Fishman on the telephone.

Q.

Why did you report this
particular development to the board?
A. This vvas a big customer. We
had paid a lot of money forth is
relationship and it was now clear that we
had a problem w[h this relationship,
that we had a problem with the
relationship. So this would have been
the kind of thing that I would have

DIRECT- PENDERGRAFT (HANCHET)
sent not the next day but a couple of
days later and [is signed by me
actually.

Q. Now the letter is addressed to
Opus Trading and Schonfeld Securities to
the attention of Mr. Fishman, we've
talked about him, Mr. Peckman, who's he?
A He was and I believe is
in-house oounsel to Schonfeld.
Q. And Mr. Winn?
A. Don't know.

Q. Mr. Peters, that's a name
we've seen?
A. Mr. Peters was a senior
operational executive at Schonfeld.

Q.

So the letter says we are in
reoeipt of your letter dated January 26.
Are you referring to the, why don't we
call [the termination letter?
A.

Yes.

Q.

Okay. Sentto Bill Yanoey, et

cetera. You say in your letter the Opus

letter oontains critical incorrect
facb.Jal assumptions, which consequently
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reported perhaps not that day but I would
have reported to my board promptly. And
did.
Q. Please explain as best you can
the oommunications that you had with the
senior managers that were -well the
senior managers of Penson.
A Well, we all officed together.
Dan Son and I actually officed l[erally
in the same physical offioe. Bryce Engle
olficed right across the hall. Bill
Yanceywasthreefloors down. Unless I'm
mistaken, we acb.Jally had a meeting on
this day to discuss the response both
w[h Bryoe, with Mr. Engle and Mr. Yanoey
and with Mr. Koslavv who is our- was our
general oounsel who I believe actually
signs the letter that we sent the next

day.

Q.

All right. Why don't we take

a lcok at P 19. And I'd ask you to
familiarize yourself with this document
and let me know if you reoognize if?
A. Yes. It is the letter that we
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lead to inaccurate analytical
oonclusions.
What incorrect factual
assumptions are you talking about? I
guess you expand on that later but I
don't want to jump around too much.
Please describe the facb.Jal inaccuracies
-assumptions, excuse me.
A. The foundational assumption of
Mr. Fishman's letter was that there was
some oontracb.Jal obligation to extend
some -to extend credit, some, some
fixed amount of cred[. And that the
firm- that Penson's inability to extend

more than $40 million in credit overnight
created some kind of breach of the PMA
side agreement, and that was absolutely
nat true.
Q. So I think thafs what you're
talking about in the next sentence. You
say first there are no provisions in the
PM agreement, you're talking about the
side agreement here?
A. Well in either agreement.
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There's no provision in any agreement
under which Penson issued credit that
required any level of financing, any
defined level of financing.
Q. You go on, it is also nat
market practice for clearing firms to
provide such financing oommibnents as it
is understood that financing may be
offered based on the totality of
circumstances which may change from time
to time and may or may not be under the
clearing firm's oontrol.
Do you stand by that statement
sitting here today?
A. Yes.
Q. Seoond, in Deoember 2011 we
reached an understanding w[h Opus that,
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based on the parties' mutual, it looks
like it's underlined, interests, we would
temporarily, and it looks like thafs
underlined to, allavv Opus to have
JPMorgan Securities serve Opus's
financing and custody requirements. Is
that correct?

DIRECT- PENDERGRAFT (HANCHET)
by that statement.
A You have to direct me to it.
I don't-

Q. Oh, sony, pointing to the
last line ofthe first oontinued
paragraph on the seoond page of Penson's
response letter. So the one that starts
w[h Opus's intended oonduct?
A.

Q.
A.

I see that
Can you explain Whafs the question?

Q. Explain what you mean.
A. Well Opus was under
Schonfeld's oontrol, so- and the
termination lettervvas actually signed by
an executive of Schonfeld in his capacity
I think as managing member or as a member
of Opus, a manager of the manager of
Opus. So I mean ifs clearthatthe two
were acting- that Opus was under
Schonfeld's oontrol and so therefore
these actions were joint actions.
Q. Now when you say to deny
Penson the intended benefits of the
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DIRECT- PENDERGRAFT (HANCHET)
A Yes.
Q. And why did you underline
mutual and temporarily, those words?
A To stress them.
Q. Opus at no time then or prior
to our reoeipt of the Opus letter alleged
a Penson breach of the PM agreement Is
that a tnue statemenf?
A. Yes.
Q. Third, none of the facts or
provisions of the PM agreement you cited
support the proposition thatthere has
been a Penson breach of the PM agreement.
Do you stand by thaf?
A. Yes.
Q. All right. Reading the next
paragraph you oonclude, and I'll ask you
to explain this, you conclude with Opus's
intended oonduct as set out in the Opus
letter indicates to us that Schonfeld and
Opus are acting in a ooncerted way to
deny Penson the intended benefits of the
purchase agreement
Can you explain what you mean
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purchase agreement, are you talking about
the/>PA?
A Yes. We had paid Schonfeld
$90 million.
Q. Bct not for Opus?
A No, aboct $35 million for
Opus. And the benefits ofthe purchase
agreement were intended to be a long term
oontract.
Q. You go on in the next
paragraph, this attempt to unilaterally,
inappropriately- and inappropriately
alter the bargains those entities have
struck are harmful to Penson and its
affiliates and will not be tolerated. We
believe among ather things that Opus's
action causes a breach of the PM
agreement, the execution agreement and
the purchase agreement.
Do you stand by that
statement?
A. Yes.
Q. You go on to say we are hereby
nctifying Schonfeld that it has
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2 indemnification obligations in favor of

2 am.Junt of your liability to Penson or

3 Penson and its affiliates under section
4 10.02 ofthe purchase agreement.

3 until the above-described contractual
4 breaches are cured.

5
Do you remember what 10.02
6 refers to?
7
A No.

5
Do you recall having any
6 discussions with Mr. Fishman or anyOOdy
7 else at Schonfeld or Opus in the

8

Q.

9
10

A

Take a look.

8 immediate aftermath of sending this

Sure.
Q. Purchase agreement is exhibit

9 letter?
10
A.

No.

Q. Let me just be clear. You did
11
12 send this letter, right?

11 1.
12
A. From the index it appears to
13 be page 43. I think[ might be 44.

Q. Directing your attention to
14
15 10.02 ofthe APA, indemnification by the
16 oompany, can you explain to the panel

13
14
15
16

17
18
19
20
21
22

17
question.
18
A. I don't exactiy remember
19 putting [in the mail. BU[ I'm highly
20 oonfidentthatthis letter was delivered.
Q. Navv aside from the discussions
21
22 that you mentioned a few minutes ago,

what you meant when you referenced that
provision in Penson's response?
A. It was I believe intended to
reference 10.02 (b) breach or failure of
the oompany to perform any agreement or
oovenant obligation of the company

23 oontained in this agreement or any ather
24 document. BU[ candidly, that secton was
25 written by the lawyers.

A.

Yes.
That was an unexpected pause.
A. Well, I meanMS. KLEIN: Unexpected

Q.

23 some months later at a resolution which
24 didn't achieve a resolution, were there
25 any other oommunications that you can
Page 271
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Q.

Now you go on and say, as a

3 direct oonsequence of the harm caused by
4 the actions set forth in the Opus letter,
5 and I'm back in the page that ends 1111,
6 Penson's oontractual and other rights

Page 273
1
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2 rememberw[h Opus following the sending

7 entitle us to an offset against all
8 am.Junts that would otherwise be due in

3
4
5
6
7
8

of this particular letter?
A Well again, I don't remember
ever having any oonversations with Opus.
I can only, otherthan the oonversations
I think in April, I don't believe I had
any further oonversations with Mr.

9
10
11
12
13

the future to Schonfeld under the terms
of the purchase agreement, as well as to
seek our amounts.
What is that referring to as
you recall?

9
10
11
12
13

Fishman prior to the time I resignedor retired from Penson.
Q. Navv follavving this termination
by Opus, do you know whether Penson
oontinued to provide clearing services

14
15
16
17
18
19

A. That to the extent the Opus
breach was a breach of the Schonfeld
agreement, that we were to be entitled to
seek an offset against any future
payments to Schonfeld.
Q. So you mean any remaining

14 for the other Schonfeld affiliates that
15 remained at Penson at that time?
16
A. Yes, we did.
Q. And do you remember which
17
18 ones?
19
A. All ofthem.

20 eamout payments?
21
A. Yes.

Q. Do you remember any of the
20
21 names?

Q. You go on. You are hereby
22
23 notified that we are immediately
24 suspending payment of all such future
25 payments pending a determination of the

22
A. Trillium and Lightspaed would
23 be two. Lightspaed was actually a- is
24 nat on the original list It was a
25 oompany that was merged into one of the
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2 oompanies on the original list. And I

2 and then that did not oome to fruition.

3 think there were others. I just don't
4 recall.

3 We -and then we began conversations 4 actually and during that time period

Q. Did there come a time that
5
6 Penson sold its securities business to an
7 entity - another entity?
8
A Yes.

5 probably beginning in April, mayba early
6 May, we began oonversations with Apex.
7 Acb.Jally we began oonversations with what
8 u~imately bacame the principals of Apex.

Q. And what was the name of the
9
10 entity that Penson sold its clearing

9
The principals of Apex were
10 largely drawn from an option market

11 business to?
12
A. Apex Clearing.

11 making hedge fund in Chicago called Peak
12 61nvestments. Peak 6 at the time owned

Q. And can you please describe
13
14 the circumstances that led to the sale by
15 Penson of that clearing business to Apex?
16
A. Well [actually started in

13
14
15
16

17
18
19
20
21

Decemberof2011 asaresu~ofthe
letter that we received, of the hard cap
letter from FINRA, one of the
requirements was that we put in place
backup clearing arrangement in order to
22 have that-- in order to have that

17
18
19
20
21

23 lifted, and that was -let me- sony,
24 I'm getting tired.
25
In order to have- in order

23 and used that as the vehicle then to go
24 into the clearing business.
Q. What were the other entities
25

one of our big customers, a retail
options firm called Options House. And
so they -and they had been an investor
in Penson. And so they- we started

oonversations with them in April, early
May, as we had atheroonversations going
on, and this is the one that came to
fruition. Apex actually went into -I
mean the Peak 6 principals actually
22 bought a broker-dealer from Broadridge

Page 275

Page 277

1
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2 to have the restrictions in the hard cap

1
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2 that you had spoken to before settling on

3 letter lifted, one of the requirements
4 was that Penson had to establish backup
5 clearing arrangement It vvas something
6 that we had been trying to do since the
7 -since our proposal to FINRA back in
8 August We had been working on that We

3
4
5
6
7
8

9
10
11
12
13

9
10
11
12
13

oonversations with Cantor Fitzgerald and
we actually had a deal in principle with
Cantor Fitzgerald, but [was contingent

14
15
16
17
18
19

processing and outsourcing services that
Broad ridge offered Penson and they were
unable to come to agreement, and so Apex
did come to agreement with Broad ridge and
so we oonsummated that deal in June of
2012.

14
15
16
17
18
19

had not achieved it And it was-and I
think that was probably the critical item
that we had not achieved in FINRA's mind.
It was mentioned earlier, question you
asked me earlier.
So we -we had started

oonversations in that September/October
time frame, but we got very serious about
those oonversations in December which I
think was one of the reasons FINRA sent
us the letter. They wanted us to get

Peak6?
A We had had in depth
oonversations w[h Knight and actually
ended up selling our futures business to
Knight. Knight was a big equity market
making firm. And then we had in-depth

upcn Broad ridge and Cantor Fitzgerald
reaching an agreement on the data

20 very serious about them.
21
And those conversations

Q. Navv as part of the transaction
20
21 w[h Apex, in June, what assets did

22 actually led them to a series of

22 Penson sell to Apex or oonvey to Apex?

23 oonversations aOOut actually selling the
24 US broker-dealer. And we had very
25 serious oonversations with tvvo parties,

23
A. Essentially all of the assets
24 of Penson Financial Services were sold to
25 Apex. I mean probably 99 peroent or more
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of the balance sheet was sold to Apex.
Q. What about the existing
clearing relationships?
A That included all of the
existing clearing relationships that were
active at the time.
Q. So does that include the
remaining Schonfeld affiliates that had
had arrangements with Penson Financial?
A. Yes, [did.
Q. So that includes, what did you

1
2
3
4
5
6
7
8
9
10
11
12
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operating a securities business. I mean
at that point [ had transferred all of

13
14
15
16
17
18
19
20
21
22
23
24
25

say, Lightspeed and Trillium?
A. Yes.
Q. And others?
A. Yes.
Q. Do you have an understanding
aOOut Penson Financial's rights with

13
14
15
16
17
18
19
20
21
22
23
24
25

customers from disputes with our senior
bondholders that we had -we haven't

respect to Opus portfolio margining
agreement and the side agreement were
oonveyed?
A. No, they were not oonveyed.
Opus at the time obviously was nat an
active clearing relationship and Penson
retained all ofthe rights related to-

its customers and the vast majority of
[s balance sheet to Apex. Now it

oontinued to, it actually oontinued to
own a big chunk of Apex. Penson
Financial Services was aOOut a 95 percent
owner in the new business, but they did
not -they weren't the operating emily.
And we did that for a very specific
purpose related to trying to insulate our

talked about butthatwere going on in
the first quarter and seocnd quarter of
2012.
Q. Navv did there come a time, to
your knowledge, that Penson Financial
Services Inc. filed a BOW?
A. I don't have any direct
knowledge ofthat. I understand fiom
reading the material in this case that
that did happen.
Q. Just for the sake of
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retained all ofthe rights under the Opus
agreements.
Q. Why did Penson hold on to
those rights?
A Because we fully imended to
pursue them.
Q. Did there come a time you
ended your relationship with Penson
Financial Services Inc. and PWI, Penson
family?
A. Yes.
Q. And when was that?
A. In July of2012.
Q. Navv after your departure in
July of2012, do you know whether Penson
Financial oontinued to operate?
A. Well, I should be clear. I
retired as CEO of PWI in July. I
oontinued on as chairman of the board of
Penson Financial Services at least for
another m.Jnth or maybe tvvo. During that
time -I mean the firm had no -I mean
the firm oontinued to have employees and
oontinued to operate, but it wasn't
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oompleteness, can you explain to the
panel what a BOW is?
A ~ stands for broker-dealer
w[hdrawal and it is the- and ifs the
formal filing with the SEC w[hdrawing
your registration as a broker-dealer.
MR. HANCHET: Mr. Hutner, I

notice that ~s 4:42 and this
would be a gocd time to stop from
our perspective.
CHAIRMAN: Okay, thafs fine.
So we \Mil call [a day at that
point, at this point and we will
resume tom.Jrrow at 10 a.m.
promptly.
MR. HANCHET: Maybe we should
go off the reocrd.
CHAIRMAN: Okay, lefs go off

the reocrd. Thanks and good night.
(Time noted 4:42 p.m.)
(The hearing was adjourned to
November4, 2015.)
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CERTIFICATE

3

4 STATEOFNEWYORK

I

: ss.
5 COUNTY OF NEW YORK
6

I

I, MARK RICHMAN, a Certified

7 Shorthand Reporter, Registered
8 Professional Reporter and Notary Public
9 within and for the State of New York, do
10 hereby certify that the foregoing
11 proceedings were taken before me on
12 November 3, 2015;
13

That the within transcript is

14 a true record of said proceedings;
15

That I am not connected by

16 blood or marriage with any of the parties
17 herein nor interested directly or
18 indirectly in the matter in controversy,
19 nor am I in the employ of the counsel.
20

IN WITNESS WHEREOF, I have

21 hereunto set my hand this _ _ day of
22

,2015.

23
24
25

MARK RICHMAN, C.S.R., RPR
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Page 283

1 FINRA DISPUTE RESOLUTION

;z -----------------------------------)(
3

PENSON TECHNOLOGIES LLC, (FKA

4

PENSON FINANCIAL SERVICES, INC.),

5
6

Claimant,
Case No. 14-00:Z57

7

8

v.

9
10

OPUS TRADING FUND LLC,

11
1:Z

Respondent.

13

-----------------------------------)(

14

Day :Z

15

One Liberty Plaza

16

New York, New York

17
18

November4, :Z015

19

9:58a.m.

:ZO

BE F 0 R E:

:Z1

ERIC S. HUTNER, Chairman

:Z:Z

JEFFREY F. FRIEDMAN, Arbitrator

:Z3

LEONARD M. BAKAL, Arbitrator

:Z4
:Z5

Reported by MARK RICHMAN, C.S.R., RPR,
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Page 284
1 APPEARANCES:
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 286
1
2
3
4
5
6
7
8
9
10
11
12

MAYER BROWN LLP
Attorneys for Claimant
1675 Broadway
New York, NY 10019-5820
BY: MARK G. HANCHET, ESQ.
CHRISTOPHER J. HOUPT, ESQ.
VIRGINIA C. PAUTZ, ESQ.
(mhanchet@mayerbrown .com)
(choupt@mayerbrown .com)
(vpalitz@mayerbrown .com)
COLE SCHOTZ P.C.
Attorneys for Respondent
Court North Plaza
25 Main Street
Hackensack, NJ 07601
BY: WENDY F. KLEIN, ESQ.
WARREN A. USATINE, ESQ.
MICHAEL R. YELLIN, ESQ.
MARK J. PESCE, ESQ.
(wusatine@coleschotz.com)
(wklein@coleschotz.com)
( myellin@ col esch otz .com )
(mpesce@coleschotz.com)
ALSO PRESENT:
MARK PECKMAN
STEPHEN DORAN
BRYCE ENGEL
ANDREW FISHMAN

DIRECT- PENDERGRAFT (HANCHET)
Q. And that occurred when? Just
remind the panel, please.
A In June of 2012.
Q. So that was aOOut six m:mths
after the termination?
A Five m:mths.
Q. Okay. Now what we didn't

13
14
15
16
17
18
19
20
21
22
23
24
25

really talk about is the factors that led
up to that sale. Can you identify the
factors or main factors that led to that
sale please andjustwalk the panel
through how [came to be that Penson
sold its clearing business to Apex?
A. Well, I think you really have
to go back to the Broadridge transaction
in the fall of2009. As a resultofthat
transaction, or to oomplete that
transaction, Penson issued $200 million
of high yield debt. And as I testified
yesterday, we did that transaction and
issued that debt in expectation that
interest rates were going to change
pretty dramatically and that they were
going to go up and that we were

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
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dramatically expanding the size of the
business at really an inflection point in
the marketplace.
That's not what happened.
Interest rates have remained effectively
unchanged for seven years so as a result
of the, lingering results ofthe
financial crisis.
So we dramatically expanded
the size of the business. We took on
some significant new expense. And then
we also suffered from some of the ather
impacts of the financial crisis in that
we had some margin loans outstanding
where the securities underlying that
ocllateral, or the ocllateral underlying
the loans became illiquid.
And so we, in May -we began
to disclose that in 2010, and in May of
2011 we made additional disclosures with
our first quarter 10-Q and those were,
those did cause our stock prioe to fall
from 5 to 3. And we u~imately lock a
writedown related to those securities in

Page 285
1
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2
CHAIRMAN: Good moming. ~
is 9:59a.m. on Wednesday, November
3
4
4th, and we are here for the seoond
5
day of the hearing Penson versus
6
Opus, case number 14.00257.
7
When we left off yesterday,
8
Mr. Hanchet, you were still
oonducting your direct examination
9
of Mr. Pendergraft, so why don't we
10
11
resume.
12
MR. HANCHET: Thank you.
13
PHILIP A PENDERGRAFT,
14
resumed, having been previously
15
duly swam, was examined and
16
testified further as follows:
17 DIRECT EXAMINATION
18 BY MR. HANCHET (confd):
Q. Mr. Pendergraft, toward the
19
20 end of the day yestarday we kind of
21 jumped ahead, and I just wantto circle
22 backontheend of your testimony. You
23 talked aOOut a sale of Penson's business
24 to Apex, do you remember that?
25
A Yes, sir.

Page 287
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2 the second quarter of about $40 million.

2 gone up, we would have eamed 50, 60

3
The oonsequences of the
4 significantly increased oost base, no

3 million dollars a year more. That would
4 have dwarfed the writedown we tcok. ~

5
6
7
8

5 would have provided capital to grow the
6 business. But we were wrong.
7
And I think while there
8 certainly are a number of factors that

increases in interest rates, the impact
of the volatility around the downgrade of
the US debt, our own writedowns, the MF
Global transaction, MF Global failure,

9 all of those were factors that created a
10 set of circumstances that caused us at

9 influenced the decline of the business,
10 thafs probably the biggest one.

11 the end of2011 to realize we had to
12 restrucb.Jre our debt; that we were not

Q. Navv when you say the
11
12 writedown, are you talking aOOutthe

13 going to ba able to support the current
14 capital structure of the business on the
15 current business levels.
16
And we began that prooess in

13 writedown associated with the Retama
14 racetrack?
15
A. Yes.
Q. Why don't you just explain
16

17
18
19
20
21

17
18
19
20
21

December2011 and actually announced an
agreement with our txmdholders early in
2012. But we were unable to put- to
oomplete that reorganization. We
couldn't get all the bondholders to

briefly to the panel what that conoems?
That was alluded to in Ms. Klein's

22 agree. The terms kept getting

opening.
A. Sure. So we had some margin
loans that were oollateralized by
22 municipal bonds. Those municipal bonds

23 renegotiated. And as we gat closer to
24 our May interest payment date, it became
25 clear that we had really confticting

23 were largely real estate-based, including
24 bonds associated with the real estate
25 operation -the racetrack real estate
Page 291

Page 289
1
DIRECT- PENDERGRAFT (HANCHET)
2 demands on the business.

1
DIRECT- PENDERGRAFT (HANCHET)
2 for one of the three municipal racetracks

On the one hand, we had to
protect our customers. And the
regulators were really focused on
increasing capital and liquidity.
On the other hand, our
bondholders were expecting to get paid.
9 And if we oouldn't restructure, we really
10 had to sell the business in order to
11 protect our customers from the, from the
12 bondholders. And so u~imately that,
13 thafs what we did so that we could then
14 deal w[h the restructure the debt of the

3
4
5
6
7
8

in San Antonio -I mean in Texas, this
one is in San Antonio.
fts you may recall in the
2008/2009/201 0 time frame the global
crisis dried up liquidity on fixed inoome
securities really across the board,

9
10
11
12
13

including- and impacted real estate
values very significantly. And so our
collateral suffered from those things and
became illiquid. We bagan to take
capital charges against [and ultimately

14
15
16
17
18
19

determined that the value of our
oollateral was less than the margin loans
and thatthe likelihood of collectability
of the full balanoe ofthe margin loans
was unlikely and we took I think a $45
million writedown in the second quarter

3
4
5
6
7
8

15
16
17
18
19

parent company and go through and
liquidate the business.
So probably the single biggest
factor involved in all of this was the
decision to dramatically expand our

20 business related to Broad ridge.
Q. So you're talking aboutthe
21

20 of2011.
Q. Now before taking that
21

22 bond issuance several years before?
23
A. The bond issuance and the

22 writedown, were your regulators aware of

24 purchase of the Broadridge business. If
25 we had been right, if interest rates had

23 this Retama oollateral issue you've just
24 described?
25
A. Sure.
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Q. When had they become aware?
A Weill think we had our first
oonversations with them related to that
in 2009. Those oonversations oontinued
from time to time through the remaining
-through the time period upoontinued on a regular basis.
They were fully aware before
we took ourwritedavvn what we were
oonsidering and the methodolc:gy we were
using to determine value. And so they

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
A Well the plaintiff is Penson
Technologies and its chief officer acting
in his representative as the bankruptcy
estates of Penson Worldwide.
Q. So Penson Technologies is the
claimant in this case, right?
A Yes.
Q. And when I say this case, I
mean the case that we're all here for?

13
14
15
16
17
18
19
20
21
22
23
24
25

weren't surprised by the fact that we
u~imately took a writedown.
Q. Now the hard cap letter, do
you remember when the hard cap letter was
received from FINRA?
A. I think December 1st or
November 30th, right at the end of
November or the beginning of December
2011.
Q. And you testified at length
yesterday about the hard cap letter, but
can you just remind the panel what FINRA
said the reason they were sending a hard

13
14
15
16
17
18
19
20
21
22
23
24
25

named in this complaint?
A. Me, Roger Engem.Jen who was our
chainman ofthe board, David Kelly who
was one of our directors, I think our
lead independent director, James Dyre,
David Johnson, David Read who are all
directors of Penson, Kevin McAleer who
was the chief financial officer, and Tom
Johnson who was a director of Penson.
Q. Have you ever read this
document?
A. No.
Q. Let me direct your attention

1
2
3
4
5
6
7
8
9
10
11
12
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14
15
16
17
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20
21
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24
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cap letter was?
A fts a result, it was as a
result of JPMorgan asking us to find a
nevv clearing bank and their suspension of
our unsecured credit facilities.
Q. I'd like to go back to our
binder and shavv you a new document,
please. lfs the document at plaintiffs
25, P 25. And this is a oomplaint,
right?
A. Yes, sir.
Q. Navv directing your attention
to the page that ends w[h Bates 6305, in

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
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23
24
25
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to page 35 of this complaint which is
Opus6304 and [says prayer for relief,

A.

Q.

Yes.
And who were the defendants

Page 293

other wcrds atthe beck, do you see a
date?
A. January - Febnuary 24th,
2014.
Q. 2014. So by this time you had
been -you were long retired from
Penson, right?

A.

Yes.
And going back to the first
page, can you identify the parties to
this lawsuit, please?

Q.

Page 295

you see that?
A Yes.
Q. And this is a lawsuit for, can
you tell the panel how much this is for?
A It says an am.Junt not less

than $50 million.
Q. The panel may be surprised
that you never read that You're a named
defendant in a lawsu[. Why didn't you
read this complaint?
A. Because I wasn't concerned
aOOutthis oomplaint. This oomplaintwas
an attempt by the estate to aocess the D
and 0 insurance proceeds available.
Penson had actually, by ooincidence, $50
million in directors' and officers'
insurance.
One of the creditors, one of

the bondholders told me, even before I
left Penson, to expect this l[igation
because of the D and 0 policy. So I
wasn't ooncemed about it and I never
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2 read it.

2 caption in the matter of, do you see

Q. Did you have counsel in
3
4 oonnection with this case?

3 that? Can you identify those
4 individuals?

5
6
7
8

A
A

I did.
Who was your oounsel?
Bracewell & Giuliani.

5
A Well I'm the first named
6 party. Kevin McAleer who was our chief
7 financial officer is seoond. Thomas

9
10

A

Q.

How much did you pay them?

8 Johnson who is one of our directors is

Q.

Nothing.
Q. Why didn't you pay them? Were

9 third. And Charles Yanoeywho was
10 president and CEO of Penson Financial

11 they pro bono?
12
A. Hardly. They were- their

11 Services is fourth.
Q. What is this document?
12

13 fees were fully oovered by the insurance
14 ocmpany.
Q. What happened w[h this case?
15
16
A. ~was settled.

13
A. This is a fairly standard
14 settlement agreement with the Securities
15 and Exchange Commission. lfs a no
16 admit, no deny agreement that is in

17
18
19
20
21
22

Q.

And do you know the terms of
that settlement?
A. I think that everybcdy
involved gave and received mutual
releases and I think the insurance
ocmpany paid $7 million to the estate.

17
18
19
20
21
22

Q. How much did you personally
23
ocntribU[e
to that settlement?
24
25
A. I didn't pay a panny.

settlement of largely technical
violations of the lending rules, the
acoounting and disclosure rules and
intemal controls.
Q. Let me stop you there. So
directing your attention to the seoond

23 page under Roman numeral II, let me read
24 a portion of this. It says solely for
25 the purpose ofthese proceedings and any
Page 297

1
2
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Q. How many deiXJsitions did you

Page 299
1
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2 other prooeedings brought by or on behaW

3 attend in oonnection with this?
A None.
4
Q. Did you produce any documents?
5
6
A No.
Q. Did you have any involvement
7
8 really in this case whatsoever?

3
4
5
6
7
8

of the oommission, or to which the
oommission is a party, and without
admitting or denying the findings herein,
etcetera, was this particular provision
of importance to you?
A Yes.

9
A I talked to my lawyer
10 occasionally.
Q. Was there a mediation in this
11
12 case?
13
A. I think so.

Q. And did you enter into this
9
10 settlement?
11
A. I did.
Q. And why was this particular
12
13 provision of imj:X)rtance to you?

Q. Did you attend?
14
15
A. No.
Q. Havv much m:mey did you go out
16
17 of pocket in any respect in oonnection
18 w[h this lawsu[?
19
A. Nothing.

14
15
16
17
18
19

Q. Let me direct your attention
20
21 to P 26. This is another subject that

20 bears Bates number ending 6000. You see
21 at the top [says Philip Pendergraft,

22 was referenced in Ms. Klein's opening.
23 Do you recc:gnize this document?
24
A. I do.
Q. And can you, locking at the
25

22 you see that?
23
A. I do.
Q. And it says respondent shall
24
25 cease and desist from oommitting or

Because in this agreement I'm
neither admitting nor denying the
findings in this, oontained in this
agreement.
Q. Let me direct your attention
to page 20 of this agreement, which is,
A.
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causing any violations, and then it lists
a bunch of Securities Act sections, then
[says Pendergraft be and hereby is,
barred from association. Explain to the
panel what that is?
A It's a bar from association
with any firm in the securities industry.
Q. And then there are more
provisions under2 bU[ 3 [talks about
reapplications. Can you explain to the
panel what that is?

13
14
15
16
17
18
19
20
21
22
23
24
25

A. I have the rightto reapply
for membership, for association at any
time. I have absolutely no intention of
doing that, bU[ [is, [is a right that
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A I did.
Q. Just explain to the panel very
briefly, you did already, bU[ a little
b[ more detail, what this oomplaint and

I have.

Q.

Now and under 4 [says

Pendergraft shall pay a civil money
penalty in the amoum of a hundred
thousand dollars. Do you see that?
A. I do.
Q. So you said already that you
entered into this settlement agreement,
right?

Page 302
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acoounting decisions or disclosure
decisions or credit decisions, but I'm
responsible.
Q. Who made those decisions?
A Well, I had a legal team and
an aa;ounting team and finance team bath

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Why did you settle this case
if you weren't directly res~XJnsible for
these acoounting decisions, directiy
responsible?
A. I had two choioes. I could
settle this case, or I oould go to
hearing and litigate. The financial side
of [was pretty easy. I oould settle
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officers' insurance, there was no longer

intemal and extemal but- that vvere
directly responsible for those decisions.
BU[ ultimately I'm responsible as CEO of
the business and I'm oksy w[h that I
mean the buck stops with me.

this case fora hundred thousand dollars.
My lawyers told me it would oost up to a
million dollars and perhaps m.xe to
litigate. And as a resu~ of the
settlement of the directors' and

Page 301

what this settlement is oovering?
A Well, ifs a oomplaintthat is
largely related to the margin loans
oollateralized by the Retama raoetirack
securities. It is a oomplaint that
Penson violated Regulation Tin some of
those, in some of those loans; that wethat when the loans became troubled, that
we did not properly acoountforthem on
our accounting records; that we did not
properly disclose that, and then I think
and some intemal oontrol violations.
Q. Navv at Penson who was
responsible for these acoounting
practices and procedures that were
followed by the oompany?
A. Well u~mately I'm
responsible. I'm the CEO. And I'm
responsible for everything that goes on
in the business. I did not directiy make

Page 303

any insurance available for my defense.
Q. So you'd have to pay for that
outofyourown pocket?
A I would have had to pay for
that out of my own pocket The other
sanction, an industry bar, while
reputationally and from a pride
perspective oertainly I would have
preferred not to have that But I'm
retired. I spend three momhs of the
year in Hawaii. I do a lot of- I spend
tvvo or three weeks a year in Ecuador
doing mission work. I pick up my
granddaughter from school tvvice a week.
I'm not going back to the industry. I'm
retired. And so this was ultimately a
fairly easy decision that financially,
both financially and emotionally to
settle this.
Q. Did any of the other parties
-well obviously it's a settlement
agreement. Do you knavv whether any of
the other parties to the settlemem
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2 agreement also setHed?

2

3
A Well there are three other
4 individuals who setHed as a part of this

3
4

A The left hand page is a damage
mcx:lel that is based UIXJn the termination,
the formula in the termination
oompensation agreement that we discussed
yesterday which was agreed upon by the
parties for purchase price adjustments
related to customers that left prior to
thefullten years of the agreement.
Q. Okay. And let's just take a
look briefly once again at a document we
looked at yesterday just for a moment, at
exhib[ P 8. And maybe just keep tab 23
handy because we \Mil oome back to that
Can you remind the panel what
exhib[ P 8 is.
A. P 8 is the termination
oompensation agreement It is- it was
the agreement that was entered into as a
part of the purchase transaction, and it
defines the purchase price adjustment
methodology for customers that leave
early, for original, for a oouple of
original customers that had the right to
leave early, as well as for customers

5
6
7
8
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agreement. I haven't spoken with them.
My assumption with them is they reached,
they made similar decisions on their avvn

5
6
7

aOOuttheir- about this settlement.

8

9 But u~imately four of us settled these
10 allegations.

9
10

Q. To your knavvledge, is there
11
12 still ongoing litigation concerning this

11
12

13 situation?
14
A. There is. The SEC has filed a
15 lawsuit against one of the customers
16 involved, one of the OOrrowers involved

13
14
15
16

17
18
19
20
21
22

17
18
19
20
21
22

alleging fraud and other serious
violations of the rules, and that case is
ongoing.
Q. Yesterday you mentioned you
have a consultancy engagement with Penson
Technologies, you recall that?

23
A. Yes.
Q. Can you describe the terms of
24
25 yourengagementto the panel so they

23
24
25
Page 305
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2 understand that?

Page 307
1
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2 that, nevv customers that came into a

A Well, I am on call to provide
litigation, arbitration advice as well as
just general advice related to matters
that I might have been involved with when
I was at the oompany that PTL needs in
order to wind davvn its business.

3
4
5
6
7
8

9
For that, I am paid a retainer
10 of $25,000 a month, plus expenses.
Q. Is your oompensation in any
11
12 way dependent on the outcome of this or
13 any other case that Penson Technolc:gies

9
10
11
12
13

3
4
5
6
7
8
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is involved in?
A. No.
Q. Mr. Pendergraft, I'd ask you
to tum to exhibit 23. It's something we
looked at yesterday and now I'd like to
spend m.xe time with it Mr.
Pendergraft, exhib[ 23 there's a page on

relationship with Penson as a result of
Schonfeld that left early and material
fee schedule adjustments during the tenm.
So in other words, the general
ooncept was Penson pays forth is business
overfouryears and but the contracb..Jal

obligations extend to ten years. And to
the extent that a oontractual obligation
ora relationship doesn't go the full ten
years, orthatthe fee schedule agreed
upon up front somehow gets adjusted
14 during the term, there's a methodology
15 for a purchase price adjustment or
16 clawback thafs defined in this
17 agreement.
Q. Now18
19
MR. BAKAL: Before you go any

the left side and there's a page on the

20
21

further. Do you knavv if an action
has been brought against Schonfeld?

right side. I wantto talk aboutthe
left-hand side page first.
Please remind the panel what
this is please.

22
23
24
25

Because thafs who you paid these
funds to. Has Penson brought an
action against Schonfeld?
THE WITNESS: Notthatl know
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of.
Q. Now, w[h respect to these

Page 310
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individual companies that are listed on
the first page, are these the
oorres!XJndents that were conceivably
going to leave early- that had the
rightto leave early? I'm sony.
A There are a number of
oorres!XJndents and names on the first
page. You want to direct me to where
you're looking at?

Q. Sure. Lefs talk about the
third whereas. I remembered this
document differently, I apologize.
So directing your attention to
page 2, you see [ says SchonCo

13
14
15
16
17
18
19
20
21
22
23
24
25

termination payment?
A. Yes.
Q. It says any time after the
fifth anniversary of the oonversion date
there will be a right to terminate. What

happens if they have a rightto
terminate?
A. Then I guess they can

DIRECT- PENDERGRAFT (HANCHET)
Q. So please explain the formula
and what this provision was designed to
effect?
A The formula- well, so lefs
look at the formula on page 2 which is
Bates 719, and ifs all defined in this
section but the V in this formula is
essentially- is the oompensation thafs
been paid related to that correspondents
business, so it's the total compensation,
the initial payment and any eamout
payments associated w[h that
oorres!XJndent that is the -that is
added up to determine V, thafs the
variable there.
The seocnd part ofthe formula
is essentially measurement of time.
Since there was an expectation of ten
years, to the extent a oorrespondent
stayed less than ten years, then there
was an adjustment to what was paid based
upon the unfuffilled portion ofthe time.
And thafs whatthe seocnd part of the
formula is.
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terminate.
Q. And then what happens in terms
of a payment to Penson?
A Well, okay. WSchonfeld
terminates after five years, there would
be a purchase price adjustment based upon
this formula. Because the payments
associated with SchonCo's business had
assumed that there would be a ten-year
term.

Q. Right. And directing your
attention back to the first page, this is
what I bungled before, where [says
whereas Schonfeld and Company are
ooncurrently herevvith entering into a
fully disclosed clearing agreement with
an initial term often years, thafs what
I wanted to establish, I'm sony. So [
was a oontract for ten years, and here
«stalking about five years. Please

ocntinue. Mer the fifth year?
A. After the fifth year SchonCo
shall have the rightto terminate on nct
less than 30 days written notice.
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And the N is simply the
product, N is the clawback amountthat
would be due back to Penson, the purchase
prioe adjustment, and [would be based
again on what had been paid and the
unexpired amount of time, the time that
was not fulfilled in order to oome up
with the clawback amount.
Q. Navv, does this agreement
oontain a provision that relates to Opus
Trading?
A. It does not. There was never
any intention that Opus would have
voluntary termination right
Q. Okay. Lefs go back to tab
23, please. And can you please walk the
panel through the figures on this chart
and explain each of the figures starting
at the top, initial oonsideration. We
sort of covered this, you can probably
move quickly through [.
A. The first section is entitled
initial oonsideration.
Q. Now is thatthe down payment we
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DIRECT- PENDERGRAFT (HANCHET)
were talking about, going back to your
chart, the amount that was paid
irrespective or independent of eamouts?
A Yes.
Q. Canyon.
A And the- there's actually
two ways to calculate that. The price
that we used when we negotiated the deal
was $17, [was the IPO price, and based
upon thatthe total compensation
associated with Opus in the initial
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payment was about $6.6 million.
The, as we talked about
yesterday, the price at the time the
shares were actually delivered, which was
the end of the year, was $26 a share
which generates about $10 million related
to the initial price, and those- and we
present both calculations including both
numbers. We counted [both ways. So
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DIRECT- PENDERGRAFT (HANCHET)
net inoome eamed by Penson off of the
Opus business adjusted by the 1.8
multiple in order to determine the actual
eamout payments associated with Opus,
and those numbers totalled $24,565,000.
And thafs on the right-hand side under
Opus portion of payout.
The next little section is the
actual contract. Thafs the same formula
that we looked at in the termination
oompensation agreement with one change,
and that is that the number of m:mths
instead of being 120, which would have
been ten years, the number of m:mths used
is 144.
Q. Why is [ 144? Wasn'tthe

thafs the first section, the down- the
initial oompensation.
The second section we talked
about yesterday, and that is the actual
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DIRECT- PENDERGRAFT (HANCHET)
So other than that, the
formula is the same, and then the
calculation is actually laid out.
The V in this case is the
actual. There are two V lines. The
first is calculated using the lower
initial payment The seoond is
calculated using the higher in[ial

13
14
15
16
17
18
19
20
21
22
23
24
25

business.
Q. And lower or higher is
dependent on which stock value you choose
to make that calculation, right?

payment. So thafs the range of funds,
depending on how you define the initial
payment that were paid for the Opus

A.

Thafs correct. The And just remind the panel,
what are those two stock values? One is
17, one's 26, but why are there two here?

Q.

A. One is from the time of
negotiation, the ather is from the time

of issuance.
CHAIRMAN: Excuse me for one
second.

Page 313

agreement just ten years?
A. The initial agreement was ten
years, it was extended an additional tvvo
years as a result of negotiations at
leasttvvo or three years after the
original deal was entered into. So the
actual Opus agreement extends tvvelve
years from the in[ial day.

Page 315
1
DIRECT- PENDERGRAFT (HANCHET)
2
THE WITNESS: Yes, sir.
3
CHAIRMAN: Did you prepare
4
this document?
5
THE WITNESS: I had a hand in
preparing[.
6
CHAIRMAN: Yourfactw[ness
7
8
is giving testim:my about the
9
damages analysis? Is there an
10
expert who will be speaking to that
11
as well?
12
MR. HANCHET: No. We have two
13
fact witness whose will speak to
14
damages.
15
CHAIRMAN: I think I'm a
16
little confused as to why this
17
witness is the right witness to be
18
going through this exercise.
19
MR. HANCHET: Because ifs
20
just arithmetic.
21
CHAIRMAN: Okay.
22
MR. HANCHET: Okay.
Q.
23
So you were explaining the V.
24
A. The V is the total paid on
25 behalf of the Opus business and it ranges

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A668

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

HEARING - DAY 2

Page 122 of 634

- 11/04/2015

Pages 316 .. 319

Page 316
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- PENDERGRAFT (HANCHET)
between 31 and 35 million depending on
which initial price you use.
The number of months that Opus
actually honored its oontract were 56, so
therefore that leaves 84 months - I'm
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Q. Navv after that I see there are
two numbers, 642 and 1.8 million. I'd
like to talk aboutthose a little later,
okay?
A. All right.
Q. Lefs tum to the right-hand
side of this page. And please explain
what this damage calculation reflects or
this page reflects.
A. The first two thirds ofthis
page is identical to what we've already
talked about lfs the in[ial
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DIRECT- PENDERGRAFT (HANCHET)
made.
This calculation assumes, or
this calculation then oompares the amount
actually paid related to the Opus
business with the amount of net income
actually received by Penson for that
business. So ifs essentially a
measurement of the earnings from the
business versus the payment for the
business and simply subtracts one from
the other in order to determine the
am.Junt of money, the overage that Penson
paid for this business, essentially the
money it paid more than it received. And
in that case, depending on the
calculation, whether you use the initial
payment- what value you use for the
initial payment is betvveen 15 and a half
and $19 million.
Q. Okay. Directing your
attention now to these numbers, the 642,
it says oommissions receivable, can you
explain to the panel what that is?
A. 642,000 are what Penson's
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sony, 88 m:mths unhonored, and so the
multiplier is 88 over 144. And that
generates an N, a clawback amount of 19
to 21 million again using, depending on
the value you use for the initial
payment.

DIRECT- PENDERGRAFT (HANCHET)
reoords in April of 2012 showed to be the
outstanding clearing fees due from Opus.
Q. So you're talking about the
time pericx:l in December and January where
Penson was clearing but after custcx:ly had
been transferred to JPMorgan; is that
what you're talking about?

MS. KLEIN: I have not
objected to a lot of questions.
Mr. Hanchet has been leading the
witness in a number of ways. But I

13
object to that question as leading.
14
CHAIRMAN: Could you be a
15
little more mindful of that, Mr.
16
Hanchet.
MR. HANCHET: Sure. I'm just
17
trying to move [ along butthafs
18
19
fine.
Q. What time period does this
20
21 $642,000 oover, please?
22
A. It oovers at least December
23 and January and perhaps some fees owing
24 from prior.
MR. BAKAL: I didn't hear that
25

oonsideration and the actual payments

Page 317
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DIRECT- PENDERGRAFT (HANCHET)
last one?
THE WITNESS: And perhapa some
fees owing from prior.
MR. BAIKAL: Fees prior to
Deoember?
THEWITNESS: Yes.
Q. And at that time was Penson
providing custody services for Opus?
A. At what time?
Q. The time that you just
described, in December and January?
A. In December and January Penson
was not providing- well after I think
December 7th Penson was nat providing
custody services for Opus.
Q. And what is your basis for
this number, 642,170, where does that
oomefrom?
A. It oomes from Penson's
acoounting department In April of2012
I requested information related to all
unpaid fees owed by Opus, and this 642
was the number calculated by our- by
Penson's acoounting department
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DIRECT- PENDERGRAFT (HANCHET)
Q. Now IMth respect to the next
oolumn, IMhat I'll call the 1.8 million,
the next row, I'm sony, [says TAP
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disrounts. The more shares that you
executed on that exchange, that one

receivable, can you explain very briefly
to the panel what a TAP receivable is?
A Penson provided execution
services for oorrespondents under a
prcgram that, whose acronym was TAP, and
[stands for trade aggregation program.
In the industry at that time, various
exchanges had essentially volume

executing broker executed, the more
attractive the rate was to execute. And
so Penson had a prcgram of essentially
amalgating, combining various
oorrespondents for the purposes cif
seeking the lowest possible exchange
fees.
And so Penson paid those
exchange fees. In fact you don't get a
chance to pay them, the exchanges
automatically deb[ your aooount for
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DIRECT- PENDERGRAFT (HANCHET)
TAP receivable from Opus for either four
or five months that had not been paid,
and thafs whatthe million 859 number
represents.
Q. Now I'd like you to take a
look at P 24 and tell me if you recognize
this document?
A I do.
Q. And what is this document?
A. This vvas the document that was
received from Opus in their document

13
14
15
16
17
18
19
20
21
22
23
24
25

production.
Q. Tuming to the last page of
this documentthat Opus produoed, oould
you please describe to the panel what
this page is showing.
A. ~appears to be a
reoonciliation of fees owed to Penson.
Q. And can you walk the panel
through that, please.
A. The first [em says aocnued
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DIRECT- PENDERGRAFT (HANCHET)
reviewed it in Excel and the million 569
is actually made up of six numbers in the
formula. It's made up of five negative
numbers, five charges which I would
assume to be the five months between
September 11 and January 12, less the
$619,000 thafs referenoed in the label.
So that the actual total fees here are
approximately 2.2 million adjusted for a
$600,000 offset. So thafs how the 1
million 569 is arrived at.
Q. What relationship, if any,
does that number have to passthrough fees
that you were talking about before?
A. Well «s actually higher than
the passthrough fees that Penson had on
its reoords by approximately, on a gross
basis, by approximately $400,000.
Penson had reoorded a $1.8
million liability, and on a gross basis
Opus had recorded a $2.2 million
liability.
Q. Navv the next line says accrued
financing rebates. Did you investigate

ECN fees, September 11 through January
12, less $619,000 payment I've actually
reviewed this file in its native form. I
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DIRECT- PENDERGRAFT (HANCHET)
those fees, and then we re-charged them
out to all cif the correspondents
involved, including Opus. Opus was a
participant in that program.

So these are fees -and I
actually think in Opus- generally,
Penson would then have a small spread, so
maybe if the- if the savings was four
cents a thousand, Penson might keep tvvo
cents and give tvvo cents to the
oorrespondents, something like that I
believe in all the Schonfeld customers'
cases I believe they received the actual
rate, there was no markup. But Penson
paid those fees on be haW cif those
customers.
And then generally a month or
two, the exchanges ran typically a month
late at least in providing all the oore
dsta, we reconciled [all, allocated out

to all the oorres!XJndents and provide
that information to them for
reimbursement. So thafs what TAP was.
And in this case I believe that we had

Page 323
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DIRECT- PENDERGRAFT (HANCHET)
that as well?
A I did. I actually think that
Opus is oorrect on this. The - in
reviewing some of the Penson reoords it
does appear that there was an over, an
interest overcharge to Opus in I believe
the October and November 2011 time frame.
I've revievved Opus's reconciliation of
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it's correct.
Q. Now if you put Opus's records,
or the summary of its reoords here
against Penson's reoords with respect to

that I think the 300- Penson had an
estimated numberof$400,000. Opus's
reoonciliation of3721 think, I think

what I call the 2.4, how do they oompare?
A. Well, Opus's- [might be
clearer if I drew it on the board if
thafs all right
Q. Okay.
A. Penson's reoords, I'm just
going to use round numbers, show $600,000
in clearing, 1.8 million in ECN fees, TAP
fees of$2.4 million. Opus's figures
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DIRECT- PENDERGRAFT (HANCHET)
calculation.
I think the question on the
2.4, what you have referred to as the 2.4
is largely a question of between thethat Penson would believe «sowed 2.1.
Opus would be approximately, from their
numbers, showing that they owed 1.2. But
they're not including anything for the,
for the clearing charges.
Q. For the months of December and
January?
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A. Tha«s oorrect. So I think
Penson numbers would be 2.1 at this point
and then the questions on the Opus side
would be clearing charges and the 619.
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DIRECT- PENDERGRAFT (HANCHET)
Q. And just tell the panel what
this document is.
A This is the prehearing
memorandum submitted by Opus in this
case.
Q. Couple of statements in here
I'd like to get your response to.
CHAIRMAN: Are you going to be
offering their mem.Jrandum in
evidence?
MR. HANCHET: I think ifs
before the panel. lfs really just
- I'm trying to streamline the
likely- well maybe I'll just use
it for redirect and we can
dispenses w[h this. I think I

Q.

Mr. Pendergraft I'd like to
show you maybe one last document I'd
like you to take a look at P 30.
MR. FRIEDMAN: I'm sorry?
MR. HANCHET: P 30,
three-zero.

Q.

Tell me if you reco;Jnize this
document?
A. I do.
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DIRECT- PENDERGRAFT (HANCHET)
show nothing for clearing, $2.2 million
forECN,forTAP,ECNfees. ThenOpus
takes a $372,000 cred[for imerest, and
I believe that thafs oorrect. Then Opus
also takes a credit for $619,000 for
funds which were apparemly debited from
the Opus aocount in May of2012 IMth the
purpose of applying them to the TAP
receivable.
Navv I don't have any personal
knowledge ofthis, but I understand that
Penson did not receive those funds.
MS. KLEIN: Onoe he's adm[led
he has no personal knowledge of [
I don't see havv he can oontinue to
testify to that.
MR. HANCHET: Okay.
Q. Just say I have no personal
knowledge.
A. I have no personal knavvledge
of that.
Q. Aboutthe 619?
A. AboU[the 619, other than [
is a deduction that Opus takes in their

Page 327

know what- okay.
CHAIRMAN: I think that would
be a good idea.
MR. HANCHET: Thafs fine.
Q. So one last question then or
one last series of questions.
We talked a little b[ about
-we talked a little b[ aboutthe Apex
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DIRECT- PENDERGRAFT (HANCHET)
transaction. And yesterday you said
that, you said that you took steps to
segregate the Opus claim from the Apex
transaction, do you remember that?
A Yes.
Q. Can you explain to the panel
why you did that?
A Because I fully intended for
Penson to pursue its rights under its
agreements with Opus to collect its
damages for Opus's breach of oontract
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MR. HANCHET: All right No
further questions forth is witness.
CHAIRMAN: All right. Thank
you.
Ms. Klein, are you ready to
start your cross?
MS. KLEIN: I am, ifthe
witness is ready.
THE WITNESS: Yes, ma'am.
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CROSS- PENDERGRAFT (KLEIN)
CROSS EXAMINATION
BY MS. KLEIN:
Q. Mr. Pendergraft, we heard you
discuss at great length yesterday and
then again this moming an Asset Purchase
Agreement, a fully disclosed clearing
agreement, a termination agreement and
finally the portfolio margining
agreement Do you recall that?
A Yes, ma'am.
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CROSS- PENDERGRAFT (KLEIN)
Q. So let me repeat my question.
In this arb[ration the only contract
that Penson alleges Opus violated is the
PMA, oorrect?
A I believe that's correct.
Q. And you said it's a side
agreement, and it's a side to ather
documents, oorrecf?
A. Yes, that are, that are
entitled portfolio margin agreement and
ather agreements, yes.
Q. We're going to getto those
because those are referenced in the PMA,
right?
A. I think so, yes.
Q. And Penson has two oounts in
this arbitration, right, one oount is
that Penson is owed for fees they claim
Opus owes for prior to termination,
right?
A. Yes, ma'am.

13
14
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17
18
19
20
21
22
Q. And one is for breach of the
23
24 PMA, oorrect?
25
A. Yes, ma'am.

MR. BAKAL: One question.
Does anybody have that attendance
sheet or is it winding its way?
Just give it to the oourt ref:X)rter.
Page 329

And to be clear, in this
arb[ration the only oontiract that Penson
Q.

alleges that Opus violated is the
f:Qrtfolio margining agreement, oorrecf?
A I actually think ifs the
f:Qrtfolio margining agreement side
agreement
Q. What you call the portfolio
margining agreement side agreement, I'm
referring to as the f:Qrtfolio margining
agreement If I say portfolio margining
agreement or PMA, can we agree thafs the
same document?
A Okay.
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CROSS- PENDERGRAFT (KLEIN)
Q. Penson has nat sued Opus for
breach ofthe Asset Purchase Agreement,
right?
A Not that I'm aware of.
Q. In fact Opus is not a party to
the asset purchase agreement, oorrecf?
A I don't know.
Well if we look atthe Asset
Purchase Agreement which is exhib[ P 1
Q.

in your binder, that's between SAl
Holdings Inc. and Schonfeld Securities,
right?
A. Yes, thafs what [says on
the oover.
Q. And neither of those parties
are parties to this arbitration, oorrect?
A. I believe that, I believe that
SAl Holdings, orthat Penson Technologies
is a - the survivor, has all of the
claims from SAl assigned to [. But I
don't believe Schonfeld Securities is a
party to this l[igation.
Q. And you believe that SAl is
asserting claims in this arbitration?
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CROSS- PENDERGRAFT (KLEIN)

Page 334
1

A I believe that PTL is
asserting claims on behalf of Penson
Financial Services. I'm nat aware if
they are asserting claims on behalf of
SAl.
Q. But you know they're not
asserting claims against Schonfeld
Securities, right?
A. Not that I'm aware of.
Q. And you also testified
yesterday about a fully disclosed
clearing agreement, right?
A. Yes, ma'am.
Q. And Penson hasn't sued Opus
for breach ofthe fully disclosed
clearing agreement, right?
A. Not that I'm aware of.
Q. Well in fact that agreement is
no longer, vvas no longer in effect once
the PMA came into being, correct?
A. Yes, thafs oorrect
Q. So the portfolio margining
agreement, that specifically superseded
and terminated the fully disclosed

CROSS- PENDERGRAFT (KLEIN)

2 paragraph 11 on page 6 ofthe portfolio
3 margining agreement, you see that
4 language there in paragraph 11, where it
5 says that this agreement shall cover and
6 oontrol in the event of any oonflicts or
7 inoonsistencies between the terms and
8 oonditions oontained in this agreement
9 and the terms and conditions oontained in
10 the acoount documents?
11
A. Yes, ma'am.
Q. So to the extent there's
12
13
14
15
16

anything inconsistent between whafs in
the f:Qrtfolio margining agreement and
what's in those tvvo other aa;ount
documents, the portfolio margining

17
18
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21
22

agreement controls, right?
A. Yes. The portfolio -for the
pur~XJses of your definition, the
portfolio -this agreement controls.
That would be my understanding. The
agreements that you're actually referring
23 to that it modifies are in Penson's
24 vemacularthe portfolio margining
25 agreement, so.
Page 333

1

CROSS- PENDERGRAFT (KLEIN)
2 clearing agreement, correct?
3
4
5
6
7
8

A

I believe so.
Lefs tum to the portfolio
margining agreement, and thafs exhibit P
4. In the in[ial paragraph on page 1 of

Q.

P 4, it says, in addition to the customer
acoount margin and short account

Page 335
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CROSS- PENDERGRAFT (KLEIN)
Q. So we're talking about the
3 same things, you're just calling them
4 something different So I'm calling them
5 the acoount documents because I'm looking
6 at the language ofthe actual agreement
7
A Yes, ma'am.
Q. And you're using some other
8

9 agreement and the customer option
10 agreement, and it defines those together
11 as the account documents, you see that?
12
A. Yes, ma'am.
Q. Then [goes on to set forth
13

9 term thafs nat in the agreement,
10 oorrect?
11
A. Yes, ma'am.
Q. Okay. So to the extent
12
13 there's anything inoonsistent betvveen

14 the terms of the PMA, correct?
15
A. Yes, ma'am.
Q. So you made note of the fact
16
17 thatthis is called a portfolio margining
18 acoount side agreement, correct?
19
A. Yes, ma'am.

14
15
16
17
18
19

Q. And so this agreement is a
20
21 side agreement to those acoount

20 appear to oontrol, yes, ma'am.
Q. Navv as you testified
21

22 documents; is that oorrecf?
23
A. I assume so. I don't remember
24 specifically why it was named this.
Q. Okay. Well tuming to
25

22 yesterday, this agreement is betvveen Opus
23 Trading Fund and Penson Financial
24 Services, correct?
25
A. Yes, ma'am.

those acoount documents which you call
the iXJrtfolio margin account agreements
and I call the aa;ount documents, like
the agreement says, the portfolio
margining agreement oontrols, oorrect?
A. This agreement here would
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CROSS- PENDERGRAFT (KLEIN)

Q.

Page 338
1

And this portfolio margining

CROSS- PENDERGRAFT (KLEIN)

2 out of securities, oorrecf?
3
A Yes, ma'am.

3 agreement provides for Penson to provide
4 portfolio margining services to Opus,

4

5 oorrect?
6
A Yes, ma'am.
Q. And portfolio margining
7

5 for clearing and processing those trades,
6 right?
7
A Yes, ma'am.

Q.

Q.

And Penson was eaming a fee

8 services include customer clearing and

8

9 financing, oorrecf?
10
A. Include, includes clearing,

9 thousand shares under the fee schedule we
10 looked at, right?

11 financing, custody, settlement services,
12 yes, ma'am.

11
A. I think there were- it was
12 somevvhere between 35 and 65 depending on

Q. Okay. And so pursuantto the
13
14 PMA, Penson was obligated to provide
15 clearing, custody and financing, oorrecf?
16
A. Yes, ma'am.

13 the volume and the year, yes.
Q. And Penson was also providing
14
15 ref:X)rting of trade and acoount activity,
16 right?
17
A. Yes, ma'am.

Q. So Penson was obligated under
17
18 the PMA to provide clearing services to
19 Opus, correct?
20
A. Yes, ma'am.
Q. And you testified yesterday
21
22 aOOut what oonstitutes clearing. You

And that was 35 oents per

Q. And Penson was attending to
oorporate actions, voluntary and
involuntary, for the securities in Opus's
acoount, such as dividends, stock splits,
that sort ofthing, right?
23
A. Yes, ma'am.
Q. And all of those are customer
24
25 clearing services, right?
18
19
20
21
22

23 said the clearing broker holds the
24 customer's securities and cash and
25 processes the transactions. Right?
Page 337
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A I'm not sure that I said it

3
4
5
6
7
8

exactly that way. But the clearing
broker actually clears the trades and
holds the resulting cash and securities.
Q. Okay. And you also testified
that a clearing broker provides all of
the back office suite of services and

9
10
11
12
13

that typically includes clearing,
settlement, custody, financial services
and can include execution services as
well, right?
A. Yes, ma'am.

Q. And that's what Penson was
14
doing
pursuantto the PMA when [started
15
16 putting aside execution, right?
17
A. I believe that's correct, yes.
Q. So Penson was holding Opus's
18
19 securities and cash, right?
20
A. Yes, ma'am.
21

Q.

And it was processing Opus's

22 transactions, correct?
23
A. Yes, ma'am.
Q. And it was settling any
24
25 purchases and sales and deliveries in and

Page 339
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A Well several of the things
2
3 that you have just talked about we've
4 defined more as custody services, nat
5 clearing services.
Q. Okay. But the ones where the
6
7 trade gets settled, thafs clearing,
8 right?
9
A Yes, ma'am.

Q. And the one where the payment
10
11 goes in and out and the securities go in
12 and out, thafs clearing, right?
13
A. Yes, ma'am.
14
15
16
17
18
19

Q.

Now going back to the fully
disclosed clearing agreement that we
looked at, and that was exhibit P 2 in
your binder. That was entered into
November20, 2006, right? I'm just
looking at the first page of[.

20
A. ~appears to be signed
21 somevvhere betvveen -there are signatures
22 on the 1st of November and on the 20th of
23 November. But the oover page says
24 November 20.
Q. And pursuantto the fully
25
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Q.

2 disclosed clearing agreement which was

2

3 the first agreement and then got replaced
4 by the portfolio margining agreement,

3 2010, Penson was not providing any
4 execution services to Opus, correct?

5 Penson was also providing all of those
6 clearing services we discussed, right?
7
A Yes, ma'am.

5
A No. I believe thafs
6 inoorrect.
Q. Is [ not true that Schon-Ex
7
8 was providing Opus's execution services?

8

Q.

Nowatthattime, the

Okay. So up until this date,

11 execution services for Opus, oorrect?
12
A. I don'tthink so.

9
A Certainly for some period of
10 time Schon-Ex did provide Opus's
11 execution services. I don't know when
12 that ceased, bull don'tthink that this

Q. Okay. Welllefs look at the
13
14 -and I don't think this is a document
15 thafs actually in your binder so I'm
16 going to I guess have to go to our

13
14
15
16

17 binders at this point.
18
MR. BAKAL: Same
19
understanding, no offering of
20
documents as exhibits right now,
21
everything is done at the end?
MS. KLEIN: Yes, we're going
22

17
18
19
20
21

23
24
25

23 services to Opus?
24
A. I don't know.
Q. You don't know?
25

9 beginning ofthe relationship between
10 Opus and Penson, Penson was not doing any

agreement is an indication of when that
oeased. This agreement, to the best of
my knowledge, was entered into as a
result of the changes in the SIXJnsored

access rules that required specific
execution agreements with all SIXJnsored
participants, which were nat required
prior to the nevv rules.
Q. So when do you believe that
22 Penson started providing execution

to try to do that at the end of the
witness just to streamline for the
panel.
Page 341
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MR. BAKAL: Thafs fine.
Q. So tuming to exhib[ 4 in

Page 343
1
2
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A I'm just saying thatthis

9 yesterday.

3 agreement is not, in and of itself, an
4 indication that those services started at
5 this time.
Q. But you have no reason to
6
7 believe that it wasn't at this time when
8 this agreement was entered into, oorrect?
9
A No, I actually think [was

Q. Do you reoognize this
10
11 document?
12
A. I have seen this document.
Q. Can you tell me what [ is?
13

10
11
12
13

A. lfs entitled Equity Execution
Agreement.
Q. And this is the Equity
Execution Agreement betvveen Penson
Financial Services and Opus Trading Fund,
oorrect?
20
A. Yes, ma'am.
Q. And this agreement was entered
21
22 into, if you look at page 8 of the
23 agreement, December- November 12th,
24 2010, right?
25
A. Yes, ma'am.

14
15
16
17
18
19

14
15
16
17
18
19

respondent's exhibit binder which is now
in front of you. And this is a document
that I guess we're seeing for the first
time in this arbitration, correct?
A I don't remember seeing it

before. That is my reoollection in at
least some markets. But I don't- bU[ I
don't have a clear recollection of when
that might have begun.

Q.

Well atthe time ofthe
portfolio margining agreement, if we tum
back to exhibit P 4 in Deoember 2007,
Penson wasn't providing execution
servioes then, right?
A. I don't believe so.
Q. And [wasn't providing
20
21 execution services you said at the time
22 [entered into the fully disclosed
23 clearing agreement earlier, oorrecf?
24
A. Thefs ocrrect.
Q. So it was not contemplated
25
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under any of those agreements that Penson
had to provide any execution services to
Opus, correct?
A That's oorrect.
Q. Now at the time that Penson
was doing the clearing services that you
testified to and the custody and
financing, up until the time whenever
date that was that Penson also began
doing the execution, some other party was
doing the execution on behalf of Opus,

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

oorrect?
A. Well, I'm not sure that's

13
14
15
16
17
18
19
20
21
22
23
24
25

of the termination of the PM agreement,
the sponsored participant, which is Opus
under this agreement, right, providing
Penson 30 days prior written notice, or
and then it talks about when Penson can
terminate [, righf?
A. Yes, ma'am.
Q. So Opus oould terminate the
Equ[y Execution Agreement at any time
just by giving 30 days notioe, righf?
A. That appears to be what this
termination section says.
Q. And at some point Opus did

1
2
3
4
5
6
7
8
9
10
11
12
13
14
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16
17
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CROSS- PENDERGRAFT (KLEIN)
terminate the Equity Execution Agreement,
oorrect?
A I believe so.
Q. Beginning on Deoember 7, 2011,
Opus transferred its positions to
JPMorgan, correct?
A Yes, ma'am.

true. I think Opus may have been doing
some of their own execution as a member
firm they would have the rightto aocess
certain markets on their own.
Q. Well are you familiar with a
oompany called Schon-Ex?
A. Yes, I am.
Q. Are you aware that they were
doing Opus's executions?
A. I know they did at least some
of Opus's executions because I believe

CROSS- PENDERGRAFT (KLEIN)
Q. Are you familiar w[h the fact
that it oould be terminated on 30 days
notice?
A No.
Q. Okay, so then lefs look at
the actual paragraph. It's on page 6,
paragraph 7. Exhib[ D 4, and thafs the
provision that addresses termination and
[says thatthe equ[y- that this
agreement, the Equity Execution Agreement
shall terminate on the earlier to occur
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Schon-Ex was the New York Stock Exchange
member firm and so in order to access the
New York Stock Exchange Opus would have
had to execute through Schon-Ex, and they
may have done for all of their
executions. They just --I don~ know
that They wouldn't have had to.
Q. So you just don't have any
knowledge of that, oorrecf?
A. I do know that they executed
some of their business through Schon-Ex.

Q. Okay. And so to the extent
that Schon-Ex was executing business for
Opus, then [was doing the Street side
clearing that you testified to yesterday,
oorrect?
A. No. I don't believe thafs
oorrect.

Q. Okay. Well we \Mil go through
that Now the Equ[y Execution Agreement
that we go back to, that was exhib[ D4,
that could be terminated by Opus at any
time, oorrecf?
A. You want me to look at if?

Page 347

Q. And JPMorgan began providing
Opus certain services associated with
that, oorrect?
A. Yes, ma'am.
Q.

Do you knavv what services

those were?
A. Yes. Well, I have some
knowledge of what services those were. I
don't know entirely what JPMorgan might

have provided to Opus.
Q. Well you know they were
providing customer clearing services,
right?
A. They were providing clearing
services for the average price trades
that were flipped from Penson to
JPMorgan, so they were --and they were
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2 a function in connection with its
3 clearing for those sub-aa;ounts, oorrecf?

2 providing custody and they were providing
3 financing, is my understanding. They may
4 have been providing other services that
5 I'm not aware of.

4

A

I think technically the way [

Q. And those were the services
6
7 that previously Penson had been providing
8 pursuant to the PMA, oorrect?

5 worked was that Opus provided
6 instructions to Penson on each trade that
7 related to the -that provided
8 information as to what sub-aa;ount was to

9
A They were some of the services
10 that Penson had been providing pursuant

9 be processed into.
Q. And do you know if JPMorgan
10

11 to the PMA
Q. Right. They weren~ providing
12

11 also maintained those sub-acoounts for
12 Opus?
13
A. I don't know.

13 execution at that point, right?
14
A. And they - I'm sorry?
15 JPMorgan was not providing execution?
Q. Right.
16

Q. But you do know that once Opus
14
15 moved [s positions to JPMorgan, all
16 Penson had to do was deal with one
acoount, right, there vvas no longer the
sub-acoounting?
A. Yes, ma'am.
Q. So lefs tum back to the
portfolio margining agreement that's
exhib[P4.

17
A. And they were not clearing the
18 Street side trades.
Q. Well when you say clearing the
19
20 Street side trades thafs just a function
21 that goes with the execution, right?
22
A. No, ma'am, that is clearance

17
18
19
20
21
22

23 and settlement of the executions in the
24 marketplace into Penson's settlement
25 acoount at the clearing agent. Those

23
24
25

MS. KLEIN: And just to give a
housekeeping note, we thought to
keep the volume of documents davvn

1
CROSS- PENDERGRAFT (KLEIN)
2 trades actiually settle and beoome

1
2

CROSS- PENDERGRAFT (KLEIN)
we would not repeat exhibits

3
4
5
6
7
8

3
4
5
6
7
8

already in plaintiff's binder so
thafs why we're doing a little

Page 349

property of Penson, and then a subsequent
average price trade is processed to move
that pos[ion to JPMorgan.

Q.

And JPMorgan then settled and
processed those trades, correct?
A They settled the average prioe

Page 351

flipping now.
CHAIRMAN: Thank you. Okay,
no problem.
Q. Now you testified that

9 trades from Penson.

9 pursuant to the portfolio margining

Q. Navv when Penson was providing
10
11 all the services under the portfolio
12 margining agreement, clearing, custody,
13 financing, it was managing sub-accounts

10 agreement, Penson was required to provide
11 financing to Opus, oorrect?
12
A. It was one of the services
13 oontemplated, yes, ma'am.
Q. So you're nottestifying [
14

14 for Opus, oorrect?
15
A. Yes, ma'am.
Q. Because Opus 16
17
A. I'm sorry. Opus had
18 sub-acoounts. I'm not sure that it's
19 fair to say that Penson managed those

20
21
22
23
24
25

sub-acoounts.
Q. I'm sorry, thafs a good
point. So what Penson was doing was
providing that each of the securities for
each account went into those
sub-accounts, right, so it was providing

15
16
17
18
19

wasn't required to provide any financing,
oorrect?
A. Weill think the level of
financing was always at Penson's

20
21
22
23
24
25

that Penson VvOuld provide financing.
Q. Right. So you oouldn'tjust

discretion. But there was an expectation

shut them down, nat provide any
financing, correct?
A. Well again, there's no
specific requirement to provide any level
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of financing. ScI suppose that
theoretically we oould have provided
none, at least on an overnight basis.
But I don'tthink that was the
expectation of e[her party.

13
14
15
16
17
18
19
20
21
22
23
24
25

financing up to the amount- up to the
am.Junt of leverage oontained- allowed

Q.

The expectation was that

Penson would provide financing to Opus in
acoordance with the f:Qrtfolio margining
formula, oorrect?

A. No. The expectation between
the parties was that Penson would provide

in the portfolio margining agreement -I
mean in the portfolio margin formula, but
there was no contracb.Jal obligation to
provide any particular amount or any
particular- any particular gross am.Junt
in terms of dollars, or any particular
formulaic amount It could just, as a
portfolio margin participant, Opus was

allowed, as an eligible participantthey
were allowed to receive leverage up to
the maximum.
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requirement in order for Opus to qualify
for the exemption to the day trading
rules under the portfolio margin rules.
Q. So it was oontemplated Penson
was going to be providing financing
pursuant to those rules, oorrecf?
A The $5 million was not related
to anything but intraday financing. But
[was - but as I've already testified,
[was oontemplated that Penson would
provide financing, both overnight and

13
14
15
16
17
18
19
20
21
22
23
24
25

intraday financing under this agreement
Q. Pursuam to portfolio
margining rules, oorrecf?
A. Pursuam to the portfolio
margining rules.
Q. Now, and you testified
yesterday that portfolio margining
allovved eligible customers leverage of up
to six and two thirds to one, correct?
A. Yes, ma'am.

Q.

And you also clarified that
meant under iXJrtfolio margining rules the
minimum amount of equity that the
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Q. Now tuming to paragraph 1 of
the iXJrtfolio margining agreement,
Penson's oounsel went through a number of
the sections of this agreement with you
yesterday. Do you recall that?
A Yes, ma'am.
Q. And one of them was part of

section 1, you talked aboutthe $5
million depos[, right?
A. Yes, ma'am.
Q. But Penson's oounsel didn't
ask you anything about the rest ofthat
paragraph, do you recall that?
A. I don't remember.
Q. Okay. All right Weill am
going to ask you aboutthat.
A. Yes.
Q. Sc first there's the 5 million
depos[ and that depos[ was only
oontemplated because Penson was going to
be providing portfolio margining
financing to Opus, oorrect?
A. That $5 million was
oontemplated because it was the minimum

Page 355
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CROSS- PENDERGRAFT (KLEIN)
clearing broker oould require would be 15
percent, oorrect?
A No, ma'am.

Q. That was the minimum amount
that it oould recuire, right?
A The minimum am.Junt under the
rule that the customer had to have on
depos[ would have been 15 percent plus
any additional add-ons thatthe clearing
broker might, might require. The nule
oontemplates a number of areas where
additional margin might be required. But
the theoretical minimum that oould be
required would be 15 percent. It could
nct go below that
Q. Right. So the minimum was 15
percent, oorrect?
A. The theoretical minimum was 15
percent
Q. And what made [theoretical
you're saying is that in all cases the
party providing the financing would
retain the right to raise that depos[,
right?
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A Weill think thafs true, not
raise the de[XJsit but raise the
requirement. Butthafs not the point I
was making.
The nules a"'ays contemplated
and in fact require additional charges
for liquidity, for ocnoentration, that
make the -so that fonmulaically the
credit provider would automatically
adjustthe 15 percent based upon those
additional criteria.

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

They a"'ays retained the
ability to adjust them for other reasons.
But generally the rule oontemplates some
very just sort of automatic adjustments.
Q. When we're talking aboot the

13
14
15
16
17
18
19
20
21
22
23
24
25

minimum margin to be required, thafs
securities and cash, right?
A. Well «s actually we've been

talking about percentage.
Q. Right. So lefs talk about
the actual equity then. Lefs talk about
whafs actually then on CHAIRMAN: Before we tum to

CROSS- PENDERGRAFT (KLEIN)
financing's discretion adjustments that
may be made, right, they're fonmula-based
adjustments, oorrect?
A Yes, ma'am.

Q. Now you testified yesterday
that Penson in its agreement with Opus
retained discretion to set Opus's level

of financing at whatever level Penson
chose, oorrect?
A. What do you mean by level of
financing?

Q. I mean how much debit balance
[ oculd have?
A. Yes, ma'am.
Q. And that was a function really
of haw much Opus had on depos[ in
securities and cash, right?
A. No, ma'am.
Q. Let me make sure I understand
this. The debit balanoe oculd be reduced
by, for instance, asking Opus for
add[ional deposit, right?
A. The deb[ balance oculd be

reduoed by asking Opus for additional
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CROSS- PENDERGRAFT (KLEIN)
that, lefs take this morning's
break, would that be all righf?
MS. KLEIN: Yes.
CHAIRMAN: Lefs take aboot a
ten minute break. Off the record
at 11:20.
(A reoess was had.)
CHAIRMAN: Ms. Klein, please
resume.
MS. KLEIN: Thank you.
Q. Mr. Pendergraft, you were
testifying right before the break to
adjustments to the minimum margin
requirementa that would change that 15
percent minimum margin, oorrecf?
A. I think so.
Q. And those, just to be clear,
those adjustments are actually in the OCC
TIMS model fonmula, righf?
A. I don't know if they're in the
formula or they're add-ons subsequent to
the calculation in the formula.
Q. But you testified «s
different than the providerofthe
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depos[.
Q. And the other way [could be
reduced is by saying to Opus, shrink your
business, right?
A Reduce your level of iXJSitions
is the ather way.
Q. Okey. And you said that
Penson maintained that discretion to
adjust Opus's level of financing without
regard to what the OCC TIMS model
provided as far as maximum leverage,
oorrect?
A. You sort of lost me in the
question.
Q. You testified yestarday under
the OCC TIMS model, the portfolio
margining, there was a maximum leverage
to which an eligible participant would be
ent[led, righf?
A. Yes, ma'am.

Q.

And you said, you testified
that Penson oculd adjust that and not
provide Opus with the maximum leverage,
right?
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A Yes, ma'am.
And so let me ask you, Mr.
Pendergraft, are you claiming that Penson
oould oome in one day and say to Opus,
you have to depos[ an additional $20
Q.

million?
A Yes.
Q. So lefs look at paragraph 1
of the portfolio margining agreement,
thafs P 4. In that paragraph it says,
and we talked about it, [says that
customer, Opus, will deliver the $5
million depos[, right?
A. Yes, ma'am.
Q. And then [says,
"Additionally, if at any subsequent time,
Penson, in its gocx:l faith discretion
(based on a rational, risk based judgmeht
by Penson), requires an additional
deposit, customer will def:Qsit additional
cash or securities into the aa;ount in an
am.Junt specified by Penson UIXJn receipt
cif a written request by Penson specifying
in reasonable detail the basis for such
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heavily negotiated before that agreement
was entered into, right?
A I think so.
Q. And Penson didn't want to put
that language in, right?
A In the fully disclosed
clearing agreement?
Q. Right.
A. It's not- I don't remember

13
14
15
16
17
18
19
20
21
22
23
24
25

about [. It is not standard language in
a clearing agreement
Q. Right. So Penson wanted to
retain full discretion with regard to
Opus's level of financing, oorrecf?
A. Well thafs a tnue statement,
but that is unrelated to the question you
just asked about clearing deposit
Q. Well, isn't [ tnue that Opus
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requirements? Do you recall that?
A No.
Q. No?
A And that has ncthing to do
w[h the clearing deposit

if Penson wanted to or didn't. I mean I
don't really remember the oonversations

insisted that because of the ten-year
exclusivity in the agreement, that there
had to be some limits placed on Penson's
discretion to change Opus's margin
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CROSS- PENDERGRAFT (KLEIN)
request."
Do you see that?
A Yes, ma'am.
Q. Now thafs not standard
language in a [XJrtfolio margining
agreement, right?
A No, ma'am.

That was language that in fact
was heavily negotiated between Opus and
Penson, oorrect?
A. Weill don't know if [was I don't know if [was specifically
Q.

heavily negotiated in this agreemeht, but
I believe that the predecessor section in
the clearing agreement which dealt with
clearing de[XJsitwas heavily negotiated,
and that has similar language.
Q. Right. So that language
actually didn't originate in the
portfolio margining agreement, it
originated in the fully disclosed
clearing agreement, correct?
A. I believe so.
Q. And thafs where [was

Page 363

Q. Okay. Do you recall Mark
Peckman and Andy Koslow getting into a
heated argument about this language?
A. About the language in the PMA
or the language in the clearing
agreement?
Q. Well «s the same, right?
A. Well it is similar language.
Q. Okay.
A. I don't recall - I do recall
that Mr. Peckman and Mr. Koslow had
probably - had more than one heated
exchange. I don't recall speafically
the clause that [ referred to, or what

generated the heat.
Q. Well do you recall s[ting in
Mr. Fishman's offioe and negotiating that
language to put in the fully disclosed
clearing agreement, again referring to
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CROSS- PENDERGRAFT (KLEIN)
what's in paragraph 1?
A That's not the fully disclosed
clearing agreement.
Q. Lefs go back and look atthe
fully disclosed clearing agreement so
there's no question what we're referring
to.
A

Sure.
Q. So if we look at P 2, the

fully disclosed clearing agreement, you
gctthaf?
13
A. Yes, ma'am.
Q. And Penson's attomey took you
14
15 through some provisions of that yesterday
16 as well, righf?
17
A. Yes, ma'am.
Q. But Penson's attomey did not
18
19
20
21
22
23
24
25

ask you at all about one of the
paragraphs cifthat agreement, and that's
paragraph 9, thafs at Penson_Opus 323.
Do you see that language?
A. Yes, ma'am.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- PENDERGRAFT (KLEIN)
Q. And in this paragraph [says

Q.
A.

See that paragraph?
Yes.

Page 366
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CROSS- PENDERGRAFT (KLEIN)
right?
A It appears to be similar. I
haven't looked at it word for word.
Q. Okay. And you don't recall
that provision being negotiated?
A I don't specifically recall
negotiating this provision, but it is not
a standard provision in Penson's clearing
agreements.
Q. And [ lim[s Penson's
discretion, righf?

13
14
15
16
17
18
19
20
21
22
23
24
25

A. To ask for additional clearing
deposit, yes, ma'am.
Q. Right. And so when I asked
you earlier if Penson oould oome in one

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- PENDERGRAFT (KLEIN)
reoord was read.)
A Under this agreement Penson
would nat have had the right to come in
and ask for $20 million add[ional
clearing depos[.

day and just say to Opus I need
add[ional20 million of deposit and you
said yes Penson could, thafs not true,
right?
A. That's notthe question you
asked me.

Q.

Okay. Lat's go back and look
at the question I asked you.
(The requested portion cifthe

Page 365

oorres!XJndent will deliver cash or
securities to Penson as specified in
schedule A Righf?
A Yes, ma'am.
Q. And then there's a schedule A
that talks aboutthe amount thafs going
to go in. Correct?
A. Yes, ma'am.
Q. And then there's the language
following that, at any subsequent time
Penson, in its gocx:l faith discretion

(based on a rational, risk based judgment
by Penson), requires an additional
depos[, correspondent will depos[
additional cash or securities in amount
specified by Penson upon receipt of a
written request by Penson specifying in
reasonable detail the basis for such
request, righf?
A. I do see that, yes, ma'am.
Q. So that's the same language in
the fully disclosed clearing agreement
and the iXJrtfolio margining agreement,

Page 367

Q. Which agreement are you
referring to?
A

The clearing agreement
The fully disclosed clearing
agreement?
A. Yes, ma'am.

Q.

Q. So under that agreement
Penson's discretion was limited, oorrect?
A. To ask for additional clearing
deposit, yes, ma'am.
Q. Okay. And that same language
carried over to the iXJrtfolio margining
agreement, oorrect?
A. Again, I think «s similar
language in the portfolio margining
agreement.
Q. Okay. Well we can go back
when we have additional time.
CHAIRMAN: We can note the
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Page 368
CROSS- PENDERGRAFT (KLEIN)

1
2
3
4

similarity in the language.

Q.

Page 370
1

CROSS- PENDERGRAFT (KLEIN)

2 aOOutthe portfolio margining agreement,
3 paragraph 1, exhib[ P 4 in the binder,

And that was then placed in

paragraph 1 ofthe portfolio margining

4 still in from of you?

5 agreement, oorrecf?

5

A

No, this is the clearing

6

A

Yes, ma'am.

6 agreement.

7

Q.

And so under the portfolio

7

Q.

Okay. So lefs go back to the

8 margining agreement Penson's discretion

8 portfolio margining agreement, okay?

9 was also lim[ed, righf?

9

10
11

A.

Penson's discretion to ask for

A

10

add[ional depos[ was lim[ed to what -

11

Mm-hmm.
MR. HANCHET: No, «s-

Q.

Yes, I think you had [right

12 to ask for additional depos[ imo the

12 in front of you.

13 portfolio margin account was limited,

13

A.

14 yes.

14

Q.

15

Q.

And so when you testified

Yes.
So that language, that

15 language thafs nct standard in

16 yesterday about the discretion that

16 agreements but which was heavily

17 lenders have with regard to financing,

17 negotiated to be pct into the fully

18 unfettered discretion, that wasn't true

18 disclosed clearing agreement and then

19 in this agreement, right?

19 carried over to the f:Qrtfolio margining
20 agreement, thafs nat referring about
21 margin calls for maintenance purposes or
22 anything like that, righf?
23
A. I think it is.

20
21

A. Yes, it's true in this
agreement. Penson had the right to ask

22 for additional depos~ and did
23

regularly, imo the aoocunt, but it

24 oculdn't- but it had to do so under25

24

[couldn't do so arMrarily. Butthat

25

Q.

Thafs what you think thafs

referring to?

Page 369
1

CROSS- PENDERGRAFT (KLEIN)

Page 371
1

CROSS- PENDERGRAFT (KLEIN)

2 has nothing to do w[h the level of

2

A

Yes, ma'am.

3 financing to be extended in the acoount.

3

Q.

And that was a heavily

4

Penson could -Penson sent margin calls

5 on this acocum I think fairly regularly.
6

Q.

Well, okay. So lefs, lefs

4

negotiated thing, to give -to lim[

5 Penson's right to request additional
6 margin to meet the formula underOCC

7 really dig in here then, okay. So when

7 TIMS? Thafs your pos[ion?

8 you are referring to margin calls, you're

8

9 talking about when there was some

A No. I don't recall that this
9 was heavily negotiated in this agreement

10 discrepancy in the OCC TIMS model, the 15

10 at all.

11

percent recuired equ[y to the balance,

12 righf?

11

Q.

Right. ~was heavily

12 negotiated in the fully disclosed

13

A.

When there was a shortfall -

13 clearing agreement?

14

Q.

Righf?

14

15

A.

-in the required margin in

15

16 the acoount, whatever that was, Penson
17 issued, would issue a margin call.
18

Q.

Right.

19
A. And additional funds would be
20 depos[ed.
21

Q.

Right. And thafs not what

22 this is talking about, righf?
23
A. What is? Which agreement are
24 you referring to?
25

Q.

I'm sony, I'm talking again

16
17
18

A. 1-1 mean «s nct-1
don't remember the negotiation. But[
is clearly not a standard agreement, a
standard clause in the clearing
agreement.
Bct the clearing depos[ is

19

20 different than the in[ial depos[, then
21

the depos[ into the portfolio margin

22 acoount. The puriXJse of a clearing
23 agreement- a dearing deposit is
24 ocmpletely different
25

Q.

Is [ your testimony that the

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A682

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

HEARING - DAY 2

Page 136 of 634

- 11/04/2015

Pages 372 .. 375

Page 372
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- PENDERGRAFT (KLEIN)
deposit in a f:Qrtfolio margin aOOJunt has
no relationship to the leverage that the
party extending the financing?
A I think that the amoum of
funds on deposit in the portfolio margin
acoount at a minimum have to be at a
level to support the financing oftheto- it has to be at least the minimum

13
14
15
16
17
18
19
20
21
22
23
24
25

is a relation between the deposit in the
portfolio margin account and the leverage
extended to the customer, oorrect?
A. ~has to be at least ecual to

margin to supf:Qrt the positions in the
acoount.

Q.

Page 374
1
2
3
4
5
6
7
8
9
10
11
12

So the answer is yes? There

13
14
15
16
17
18
19
20
21
22
23
24
25

the requirement.
Q. What requirement?
A. The margin requirement in the
acoount. Otherwise it creates a margin
call.
Q. The margin requirement And
for portfolio margining that's under the
portfolio margining rules, correct?
A. The minimum requirement would

CROSS- PENDERGRAFT (KLEIN)
add[ional deposit, other than those
maintenance margin calls, this required
Penson to do something very specific,

right?
A This says that if Penson asked
for additional deposit into the acoount,
it has to be under these circumstances,
these very specific circumstances, and
that would be --and that includes asking
for additional margin.
Q. And that was not a standard
provision?
A. That's correct.
Q. And had to be based on the
risk of Opus's portfolio, right?
A. Asking for add[ional deposit
-margin calls -I mean margin calls
are typically based on the pos[ions and
portfolio of the underlying customer.
Q. Well when FINRA issued [s
notice of action in December 2011 , that
wasn't required Penson to limit the
balances in its customer's debit
acoounts, that wasn't based on the risk

Page 373
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CROSS- PENDERGRAFT (KLEIN)
be under the portfolio margining rules.
It could be greater.
Q. And thafs what we're getting
to here, right? So to make [greater,
Penson had to do some very particular
things, right?
A To make what greater?
Q. To make the requirement of
that depos[ greater. It had to pct it
in writing, [ had to be based on the
risk associated w[h Opus's portfolio,

right?
Every margin call is based
UIXJn the requirement- theQ. I'm ncttalking about margin
A.

calls. You said that was so that it met
the requirements of the acoount, right?
A. Yes, ma'am.

Q. So putting aside margin calls,
those I assume happened at some points if
there was insufficient de~XJsits to meet
that, right?
A. Yes, ma'am.
Q. W[h regard to adding

Page 375
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CROSS- PENDERGRAFT (KLEIN)
of those customers' iXJrtfolios, right?
A No, ma'am.

Q. That was based on problems
that Penson vvas having, right?
A It was based on ooncems that
FINRA had aboct the impact of large
debits on Penson's balance sheet.
Q. Mr. Pendergraft, earlier you
testified aboct early termination that
was permitted in some oorrespondents'
agreements and you said there was no
early termination permitted in Opus's
agreement. Do you recall that?
A. Yes, ma'am.
Q. Lefs go again to P 4, the
portfolio margining agreement and if you
tum to paragraph 4 which is on the first
page of that agreement, there is a
paragraph a titled termination of
agreement, right?
A. Yes, ma'am.
Q. So this agreement could be
terminated, right?
A. Yes, ma'am.
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Page 376
1
2

CROSS- PENDERGRAFT (KLEIN)
Q. You're not saying it oouldn't

Page 378
1
2

CROSS- PENDERGRAFT (KLEIN)
A Yes, ma'am.

3 be terminated under any circumstances?
A No, ma'am.
4

Q. And that was another
3
4 circumstance under which Opus oould

Q. And if we look particularly at
5
6 the circumstances under which itoould be
7 terminated, thafs on the next page, B
8 talks aOOuttermination by Penson or

5 terminate the agreement before the end of
6 the term, right?
7
A Yes, ma'am.

9 customer, do you see that?
10
A. Yes, ma'am.

Q. And then if you go to the next
8
9 section, there's ather bases that are set
10 forth on which the agreement would

Q. And then the first one deals
11
12 with Penson's termination and then seoond

11 terminate immediately, do you see that?
12
A. Yes, ma'am.

13 one deals with when customer, Opus, oould
14 terminate the agreement, right?
15
A. Yes, ma'am.
Q. And it says customer may
16

Q. And one of those was if Penson
13
14 ceases to oonduct its business. Do you
15 see that?
16
A. Yes, ma'am.

17
18
19
20
21
22

Q. And that happaned, right?
17
18
A. Penson ceased to oonduct its
19 business, yes.
Q. Okay. And when did that
20
21 happen?
22
A. I think Penson filed a BOW in

terminate this agreement at any time on
five days prior written notice to Penson
in the event that Penson, and then it
lists some things, oorrect?
A. Yes, ma'am.

Q.

And one of those circumstances

23 under which Opus could terminate the
24 agreement was if Penson failed to comply
25 with the terms of the agreement or the

23 Octoberof2012.
Q. Had [ceased conducting its
24
25 business before that?
Page 377

CROSS- PENDERGRAFT (KLEIN)
1
2 acoount documents and upon notification
3 by customer fails to comply w[hin 20
4 days fiom said notification, right?
A Yes, ma'am.
5
Q. So that vvas a basis on which
6
7 Opus oould terminate?
8
A Yes, ma'am.

Q. And that termination could
9
10 happen before the end ofthe full
11 ten-year term, right?
12
A. Yes, ma'am.
Q. And then the seoond one says,
13
14
15
16
17
18
19

and Opus oould also terminate in the
event that Penson is enjoined, prohibited
or suspended as a result of an
administrative or judicial proceeding
from engaging in securities business
activities oonstituting all or j:X)rtions
20 of Penson's securities business, which
21 injunction prohibition or suspension

22
23
24
25

makes impracticable the portfolio
margining relationship established in
this agreement and the account documents.
Do you see that?

Page 379
1
2

CROSS- PENDERGRAFT (KLEIN)
A ~ had transferred all its

3 customer business in June.
Q. And so another circumstance
4
under which the agreement would
automatically terminate is if Penson was
no longer regulated as a broker-dealer
w[h the SEC. Do you see that?
9
A Yes, ma'am.
Q. And that actually happened
10
11 too, right?
12
A. Yes, ma'am.
5
6
7
8

13
14
15
16
17
18
19

Q. And another basis on which the
agreement could be terminated or -I'm
sony, was automatically and immediately
terminated is if Penson was no longer a
member in good standing cif FINRA you see
that?
A. Yes, ma'am.

Q. And at some point Penson
20
21 oeased to be a member cif FINRA, right?
22
A. Yes, ma'am.
Q. So when you said there were no
23
24 bases or that the agreement couldn't be
25 terminated early, that wasn't true,
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Page 380
1

Page 382

CROSS- PENDERGRAFT (KLEIN)

1

2 right, we just wentthrough a number of
3 them where [ oould be tenminated early?

2

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

CROSS- PENDERGRAFT (KLEIN)
Q. No, no, [actually doesn't.

3 Let's look at[, Mr. Pendergraft,
4 because [very specifically calls out

A ~ oould be, [ oould be
terminated early in extraordinary
circumstances, but no early termination
was oomemplated by the parties.
Q. Right. So the parties well, you're saying the parties didn't
oontemplate that Penson would go out of
the clearing business?
A. That oertainly wasn't
oontemplated I think by e[her party when
we entered into the agreement.
Q. Although it does say if Penson
ceases to oonduct business it's
immediately and automatically terminated,
right?
A. Yes, ma'am.
Q. Tuming toP 8. Yesterday
Penson's attomey took you through this
agreement. Do you recall that? And you
testified in detail aboutthe fonmulas
set forth in this agreement, do you
recall that?

5 the parties to which this fonmula would
6 apply, right? So if we look atthe first
7 page has various whereases, right,
8 Schonfeld and Company, Schonfeld
9 Securities, Trillium Trading, right, you
10 see that?
11
12
13
14
15
16

A.

Yes, ma'am.

Q.

And then on the next pages [

goes through the tenmination paymem for
SchonCo, and then [goes through the
termination or compensation payment for
SS LLC and then the tenmination for

17 payment for Trillium, right?
18
A. Yes, ma'am.
Q. So this is not a general early
19
20 termination formula, right?
21
A. This agreement does nat
22 specifically cover Opus. But I think the
23 formula represents the parties' intention

24 about clawback.
Q. Well25
Page 381

1
2

CROSS- PENDERGRAFT (KLEIN)
A I think I did that today.
Q. No, you did [yesterday and

Page 383
1
2

CROSS- PENDERGRAFT (KLEIN)
A The - because it was never

3
4 today, actually two days.
A Okay.
5
Q. And the reason why I find that
6
7 surprising is because this is a formula
8 that provides for termination of other

3
4
5
6
7
8

9 oorresiXJndents' agreements, right?
10
A. I'm nat sure what you mean.
Q. Well, the fonmula thafs
11
12 provided in here to be paid, you said
13 it's a clawback or it's an early
14 tenmination fee, [ doesn't apply at all

Q. And we just wentthrough at
9
10 least five, maybe more, sir, under which
11 there oould be early tenmination cif the
12 Opus agreement, right?
13
A. These had a differem type cif

15
16
17
18
19

to Opus's agreement with Penson, right?
A. Yeah, Opus is not listed as
one of the oorrespondents in this
agreement, although this does reflect the
agreement of the parties on methodology

20 for clawback.
Q. Well, thafs the agreement on
21
22 methodology for cther parties, right?
23
A. It reflects the agreement for
24 clawback, for the overall agreement for
25 clawback.

14
15
16
17
18
19

oontemplated, these correspondents all
had oontractual early termination
provisions, very specific oontractual
early termination provisions and so
thafs why they're specifically named in
this agreement

early tenmination right.
Q. Agreed. This fonmula doesn't
apply to the Opus agreement, right?
A. Opus is not listed in this
agreement, and I don't believe we're

claiming that Opus is -I don't believe
20 I have claimed that Opus is listed in
21 this agreement In our damage model we
22 have used the methodology that was agreed
23 upon by the parties related to clawback.
Q. Which was agreed to for other
24
25 parties and specifically not included in
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CROSS- PENDERGRAFT (KLEIN)
this agreement, right? Not included in
the - I see you have a puzzled look on
your face. The agreement is, the only
agreement you sued under is the portfolio
margining agreement, right?
A I believe that's the agreement
Opus is in breach of, yes.
Q. Right. You claim that Opus
breached [. And we looked through

13
14
15
16
17
18
19
20
21
22
23
24
25

that agreement, and this termination
agreement provides for early termination

havvever a number of circumstances under
which there oould be early termination of

CROSS- PENDERGRAFT (KLEIN)
Q. And that provision provides
termination of this agreement, so again
oertainly oontemplated that it oould be
tenminated, right?
A Yes, ma'am.

Q. Termination of this agreement
shall not affect the parties' rights or
liabilities relating to business
transacted prior to the affectve date of
the tenmination, right? That's what [
says?
A. Yes, ma'am.
Q. Do you understand whatthat
means?
A. Not really.
Q. Well to the extentthat Penson
actually provided services prior to the
termination, any right to be paid for
that was not going to be affected by the
termination of this agreement, right?
A. I would hope not.
Q. Okay. And in fact you're
making claim- Penson, I'm sony, is

13
14
15
16
17
18
19
20
21
22
23
24
25 making claim for fees it claims were

payments for other oorrespondents but
does not include Opus, right?
A. Opus is not included in this
agreement, yes, ma'am.

Q. In fact, there is provision in
the Opus agreement [seW for what should
happen if the agreement is terminated
before the end of [s tenm, right? Are
you aware of that?

A.
that
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You'll have to point me to
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CROSS- PENDERGRAFT (KLEIN)
Q. Okay, you're not aware of
that?
A

Q.

Which agreement?
The only agreement that we're

talking about here now is the Opus
portfolio margining agreement, the one
between Opus and Penson. Lefs tum back
to[, exhib[ P 4. SoP 4 has a number

of circumstances under which the
agreement can be terminated, we agree on

that, right?
A. Yes, ma'am.
Q. And it has no position for any
liquidated damages or early termination
fee if it is terminated, right?
A. I don't believe so.
Q. And there's no other agreement
that provides for that, right?
A. I don't believe so.
Q. Now on page 2 of exhibit P 4
which is the iXJrtfolio margining acoount
side agreement there is a provision
called survival, you see that?
A. Yes, ma'am.

Page 387
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- PENDERGRAFT (KLEIN)
incurred prior to the termination of the
agreement, right?
A Yes, ma'am.

Q.

And thafs the only provision

in this agreement or any agreement for

what Penson would be entitled to if the
agreement terminated early, right?
A I don't know.

Q.

Now you te&ifed yesterday
~XJint there was a tem~XJrary
transfer of certain services from Penson
to JPMorgan, right?
A. Yes, ma'am.
that at some

Q.

And that that temporary
transfer was never documented in any
writing, oorrect?
A. I don't believe so.

Q. So lefs tum to, again, same
document, P 4, paragraph 11. We actually
looked atthis paragraph earlier when I
was asking you aboU[ the fact that this
agreement wou k::l control if there were any
inoonsistencies between this agreement
and the acoount documents. You recall
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CROSS- PENDERGRAFT (KLEIN)
that?
A Yes, ma'am.

13
14
15
16
17
18
19
20
21
22
23
24
25

agreement, may be modified only by a
writing signed by both parties to this
agreement. Do you see that?
A. Yes, ma'am.

Q. And havv this agreement would
supersede the fully disclosed clearing
agreement which was terminated by this,
oorrect?
A Yes, ma'am.
Q.

Butthis paragraph also
provides that at the end of~ you'll
see atthe end of paragraph 11, that the
terms herein, of the [XJrtfolio margining

Q.

And the terms were modified
once, weren't they, by a writing?
A. I don't know.
Q. Well you alluded to earlier
that at some f:Qint there vvas an amendment
and extension of the term of this
agreement, oorrecf?
A. Yes, ma'am. You mean the
physical term in years.
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CROSS- PENDERGRAFT (KLEIN)
between Penson and Opus, that Opus's
financing of its debit balance exceeded
75 million on a regular basis?
A Yes, ma'am.
Q. And that was oonsistent from
the beginning of the relationship through
the end of the relationship, oorrect?
A I think so.
Q. So Opus from the outset- you
actually testified yesterday you did a
lot of due diligenoe about Opus's

13
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business, right?
A. Yes, ma'am.

Q. So before entering into the
fully disclosed clearing agreemerit, you
were avvare of the level of financing they
would require for their business, right?
A. We vvere aware of the levels
thatthey had used historically, yes.
Q. And right from the get-go
their levels of financing exceeded 75
million on a regular basis, oorrecf?
A. Yes, ma'am.
Q. And that continued through
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Q. Duration of the agreement?
A Thank you. Yes.
Q. Yes. So that was a written,
that was done by written amendment to
this agreement, oorrect, nobody just
said, hey, you know, lefs add another
two years, keep going for a little
longer, right? That was done by a
written document?
A. It was done by a written, I've
seen a written document to that effect,
yes.
Q. And that is the only written
amendment to the iXJrtfolio margining
agreement, oorrecf?
A. It's the only one that I'm
aware of.
Q. You testified yesterday to the
levels of financing that Penson was
providing to Opus over the course of
their dealing, correct?
A. I don't spacifically recall.
Q. Okay. Is [accurate to say
that over the oourse of the dealings
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CROSS- PENDERGRAFT (KLEIN)
when Penson was providing that financing
through the fully disclosed clearing
agreement and joint back office
arrangement and then through the
portfolio margining agreement, right?
A Yes, ma'am.
Q. And in fact many times their
deb[ balance far exoeeded 75 million,
right?
A. ~ oertainly exoeeded 75
million regularly.
Q. Wyou oould tum, Mr.
Pendergraft, to exhibit 33 in
respondenfs binder which is the black
binder. This is a graphic that
represents the historical levels of
financing that Opus gat from Penson
during the oourse of the relationship.
Have you seen this document before?
A. I think I've seen it in the
production.
Q. And do you have any reason to
believe it's not accurate?
A. I don't have any knowledge of
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havv it was prepared. I don't know how
it's prepared or what made it up, so I'm
unable to comment on its accuracy.
MR. HANCHET: In the interests
of expediency, if I may, we're not
going to object. We assume a
foundation will be laid forth is
later. So go ahead.
Q. So based on the chart that's
in front of you, the graphic, [
represents that from the beginning ofthe
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relationship in April '07, Opus has had
deb[ balanoes exoeeding 300,000, right?
I'm sorry, 300 million, right?
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A.

Q.

Yes.
And then [dipped down and it

would go back up to over 200 million,
right?
A. Yes, ma'am.

Q. And so there were spikes, but
if you look at the green line that goes
across there, if you look on the chart at
the top, that's the $75 million debit
balance level, and so it far exceeded

CROSS- PENDERGRAFT (KLEIN)
A Yes, ma'am.

Q. And that expectation did not
prove oorrect, right?
A ~did not
Q. And you testified also
yesterday regarding the investmentthat
Penson made in acquiring Schonfeld
Securities clearing business, right?
A. Yes, ma'am.
Q. And you said you expected you
would have the opportun[y to eam back
on that investment, oorrecf?
A. Yes, ma'am.

Q. And you testified today that
you expected Penson would oontinue to be
in the clearing business and so you would
have the opportun[yto servioe Opus and
eam that back, right?
A. Yes, ma'am.

Q. And that expectation didn~
prove tnue, right?
A. Because of Opus's breach
Penson did not have an opporb..mity to
reoover anything on the Opus oontract.
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CROSS- PENDERGRAFT (KLEIN)
that on many, many occasions, oorrecf?
A Yes, ma'am.

Q. Mr. Penderg~. you testified
earlier about various factors that you
thought led to the demise of Penson,
oorrect?
A Yes, ma'am.

Q. And you testified that there
was a lot of expansion by Penson,
oorrect?
A. Yes, ma'am.
Q. Number of acquisitions that
Penson engaged in, right?
A. Yes, ma'am.
Q. Including the Broad ridge
acquisition?
A. Yes, ma'am.
Q.

And you said that Penson made

that investment expecting that interest
rates would go up and that the expansion

of the business at that time then would
be rewarded by that, and you expectad
even an additional 50, 60 million based
on that, oorrect?
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Q. You're nat claiming Opus's
breach led to Penson's demise, right?
A No, ma'am.

Q. So the fact that Penson went
out of the clearing business is unrelated
to Opus, right?
A It's unrelated to Opus.
MS. KLEIN: I think this might
be a good plaoe to if [ CHAIRMAN: Can we go a little
longer? Lefs go a little longer.
MS. KLEIN: Abaolutely.
Q. Mr. Pendergraft, you testified
earlier about a Texas oomplaint that was
filed against you by Penson, oorrect?
A. Is that the D and 0 l[igation
that you're referring to?

Q.

The D and 0 litigation, right?

A.

Yes.
Well you don't really know

Q.

because you never read the oomplaint,
right?
A. I don't even know - no, I
didn't know it was a Texas complaint
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Q. Oh, you didn't even know where
[was filed?

A

No.
And you're saying that Penson
or the manager of Penson's estate just

Q.

filed that because they could get money
from the D and 0 carrier, right?
A Well, I think that they were
seeking funds from the D and 0 carrier.
I don't think they had any real
expectation that they were going to get
funds from the named parties.
Q. You're not alleging that
Penson filed any false allegations in
that complaint, right?
A. Well I've never read it
Q. Right.
A. So I can'ttell you whether I
think they're false or not
Q. So we oculd go through them
navv, I guess, and you could tell me
whether they're tnue or not, right?
A. Wyou'd like to.
Q. I think I would like to. So

Page 398
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- PENDERGRAFT (KLEIN)
said.
Q. Okay. Well tell rre whatthe
charges against you were?
CHAIRMAN: He did say that he
were technical violations in and
the form of the document was a
standard SEC settlement form.
Q. Oh, I'm sony, did I
misunderstand it? You're not saying that
the charges were standard, you're just
saying the settlement document was
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standard?
A. The settlement agreement vvas
standard, yes, ma'am. A standard no
admit, no deny settlement agreement.
Q. And you're not saying that a
permanent ban from the securities
industry is standard in any way, right?
A. I can't comment on that. It
was -I was the only person in the
settlement agreement that received that

penalty.

Q.

And that's a very serious
penalty to be banned permanently,
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you also testified to an SEC charge that
was filed against you, right?
A Yes, ma'am.

Q.
right?
A

Q.

I assume you read that one,

I did.
And you're not denying that

any of the allegations in that are
inocrrect, right?
A. Actually, under terms of that
agreement, I neither admit nor deny
findings.

Q.

Right. So I'm talking about
the denying part So you're not denying
those, right?
A. I'm also not admitting them.

Q. And you vvere banned
permanently from the securities industry?
A. Yes, ma'am.
Q.

And you said the charges, the
SEC charges are kind of standard things
regarding regulations or technical
violations, right?
A. No, that's not exactly what I
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oorrect?
A ~might be if I had imended
to go back to work in the industry.
Q. So for you everything worked
out fine, right, you vvere living in
Hawaii partofthetime?
MR. HANCHET: Objection.
Q. And you are managing your
family invesbnents and you are not going
lobeCHAIRMAN: Is the question did
everything work out fine?
Q. Everything worked out fine for
you, right?
MR. HANCHET: Objection.
CHAIRMAN: Overruled.
A. No, ma'am. I lost a very
significant am.Junt of money and I have
suffered a - my reputation is
irreparably damaged. I lost a great deal
as a result of Penson's failure. But the
sanctions in this agreement- in the
settlement agreement were not- were

significantly less than the cost of

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A689

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

HEARING - DAY 2

Page 143 of 634

- 11/04/2015

Pages 400 .. 403

Page 400
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- PENDERGRAFT (KLEIN)
defense, both financially and
ennctionally, ofthe SEC's complaint And
because I did not have any plans and do
nat have any plans to re-enter the
securities business, the bar will not
affect my future.
I would have preferred not to
have- nat to have been barred. But for
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Q. So IMth regard to financially,
things worked out fine for you, right?
A. No, ma'am. I lost a very
significant am.Junt of money.
Q. Because you had a large
shareholder stake in Penson?
A. Yes, ma'am.
Q. And all ofthe other
shareholders lost a lot of money too,
right?
A. Yes, ma'am.
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CROSS- PENDERGRAFT (KLEIN)
A. At some point.
Q. You testified yesterday about
a purchase prioe pursuantto the APA that
was paid by SAl to Schonfeld, oorrect?
A. About there were - aOOut

the future that is not material. I mean
that was a fairly easy sanction to
acoept.

Q.

Schonfeld was one of those
shareholders too, right?
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period due to the breach by Opus of its
agreement.
Q. I want to ask you about the
Apex transaction. You testified I don't
know if it was yesterday or earlier
today, but you testified that at some
point Penson sold certain assets to Apex,
oorrect?
A. Yes, ma'am.
Q. Actually [was a joint
venture, right?
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A. Well Penson had ownership in
Apex, equ[y ownership, but Apex was the
managing, was the manager of that
business. I don't remember the actual
oorporate structure. But Penson hadwas the majority shareholder,
significantly the majori[y shareholder
but had lim[ed, had lim[ed rights in

terms of operating the business. It was
essentially a silent or passive
shareholder.
Q. And what was PEAK6's's role in

that?

Page 401

payments to Schonfeld? Yes.
Q. I seem to recall hearing over
and over $90 million?
A. Yes, ma'am.

Q. That was the purchase price
that was agreed to be paid?
A. No, actually thafs the
purchase price that was actually paid.
There was not- because the purchase
price was based UIXJn a formula, there was
no agreed upon number at the beginning
that would have been paid. It was based
UIXJn a formula of acb..Jal net income.
Q. Well didn't SAl actually fail
to pay purchase price that was owed?
A. SAl did not make a three and a
half million dollar payment that would
have been -that was owing from a
purchase -from a previous eamout
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CROSS- PENDERGRAFT (KLEIN)
A. PEAK6 was the hedge fund that
actually made -that owned the other
part of, of Apex, I believe directly but
[ oould have been through another
investment vehicle and they supplied the
senior management for Apex. So PEAK6 and
its principals oontrolled Apex.

Q. And what, if anything, did
Penson eam from its investment in Apex?
A. I don't know.
Q. Were you involved at all in
arranging that sale?
A. Yes, ma'am.
Q.

And after the sale was
oompleted, did you have any involvement
w[h that entity?
A. No, ma'am.

Q.

Are you aware if there were

any claims betvveen Apex and Penson?
A. I'm not.

Q.

Are you aware of the value of
the assets that Penson contributed to
that entity?
A. Well Penson contributed the
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2 vast majority of the assets on its

3 the last page ofthe document, right?

peroent of its assets. I don't know what

5 that number was at the time.
6

Q.

CROSS- PENDERGRAFT (KLEIN)

2 that document, thafs your signature on

3 balanoe sheet I think more than 99
4

Page 406
1

Well why don~ we look at,

4

A

Yes, ma'am, it.

5

Q.

So at some point you were

6 familiarwith it?

A

7 there is a term sheet, exhibit 26 in

7

8 respondenfs exhibit binder. The first

8 it. I just don't have a recollection of

9 page of that exhibit is an email from you

9 [today.

10 to someone at FINRA do you see that?

10

11

A.

Yes, ma'am.

12

Q.

So you were oommunicating with

11

A.

You want me to read it?

Q.

No. Do you recall?

A.

Yes, ma'am.

14

15

Q.

Were you the principal oontact

15

A. I wouldn't know the tenms of
16 this withoU[ reading t

16 on behaWof Penson w[h FINRA?
18

Q.

And this tenm sheet sets forth

13

14

A.

Q.

what Penson's oontribution to the joint

12 venture wculd be, right?

13 FINRA correct?

17

I'm not saying I didn't sign

At this time?
Yes.

17
18

19
A. ~ wculd have been primarily
20 either me or Mr. Engle, I believe.
Q. And you say, J, you signed
21
22 this a fevv minutes ago. Talk to you
23 tomorrovv. Who's J?
24
A. That's the individual to whom
25 the email is addressed, Mr. Koutros.

Q.

Okay.
MS. KLEIN: I am going to go

19

through some of the tenms that are

20

in here. We can do that now, if
you want to read it on a break.

21

22
23

CHAIRMAN: Why don't we break

for lunch.

24

MS. KLEIN: Thank you.

25

CHAIRMAN: You have a few

1

CROSS- PENDERGRAFT (KLEIN)

Page 405
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Q.

Demetrios Koutros you refer to

3 asJ?
4

A

That's the way he refers to

Q.

Q.

4
5

And you say we signed this a
7 fevv minutes ago, right?
8
A Yes, ma'am.
9

2 minU[es, Mr. Pendergraft, maybe you
3 can look that over before we

5 himseW.
6

Page 407

7
9
10

11

A.

Yes, ma'am.

11

12

Q.

And this is a term sheet

12

13 between Newoc, a holding ocmpany that's

13

14 going to be fonmed and PEAK6 and Penson

14

15 Financial Services, oorrect?

15

16

A.

Yes, ma'am.

16

17

Q.

Was [the outline ofthe deal

17

18 that Penson was entering into with regard

18

19 to the Apex ocmpany?

19

A.

I don't specifically remember

20

this but that's what [would appear to

21

22 be. I have not seen this document in
23 preparation forth is case so I'm not
24 familiarwith it.

22

25

Q.

Tuming

to the last page of

CHAIRMAN: Okay. Why don't we

8 break loran hour today. lfs

And the this which follows

20

THE WITNESS: Yes, I'd be

6 happy to.

10 behind it is a term sheet, oorrect?

21

resume.

12:30, we're off the record.
(Luncheon recess.)

23
24
25
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2 Penson in June.

AFTERNOON SESSION

3

Page410
1

(1 :32 p.m.)

3

Q.

And Penson never asked Opus

4 for its oonsentto assign the portfolio

4

CHAIRMAN: Why donhve go

5
7

back on the reoord. This is the
afternoon session in the matter of
Penson versus Opus, case number

7

8

14.00257. Ms. Klein, why don't you

8 oonsent was required, but I don't- but

9

oontinuewith your cross of the
witness.

9 it certainly wasn't asked for.

6

10
11

5 margining agreement betvveen Opus and
6 Penson to Apex, oorrect?

10

PHILIP A PENDERGRAFT,

13
14

resumed, having been previously
duly swam, was examined and

15

testified further as follows:

14

Q.

Mr. Pendergraft, tuming to

15 exhibit 27 in respondenfs binder of
16 exhibits in front of you. This is an
17 email chain that was produced by Penson

17 BY MS. KLEIN: (Continued)

Q.

Do you know if Apex wanted

11

16 CROSSEXAMINATION
18

Q.

Weill don't believe that

that acoount or that agreement?
12
A. I don't remember. I just know
13 that it wasn't assigned.

MS. KLEIN: Thank you.

12

A

18 in disoovery. Have you seen this

Mr. Pendergraft, before the

19

lunch break I had tumed your attention

19 document before?

20

to exhibit 26 in respondenfs binder. Do

21

you still have that in front of you?

A. Well I'm copied on at least
some of the email chain, so I would
22 likely have seen it at the time it was
23 sent. I don't believe I've seen it in

22

A

Yes, ma'am.

23

Q.

So pursuant to the deal that

24
25

20

21

was entered into with Apex, Penson
assigned all of the customer aa;ounts

24
25

preparation forth is case.

Q.

Who's Jonathan Gilliland?

Page 409
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2 that it had and assets associated w[h

2

3 those customer accounts, oorrect?

3 internal counsel.

4

A

That's my reoollection, yes.

4

5

Q.

Right, you said so. So what

5 of Penson?

A

Q.

He was a Penson oounsel,
He vvas an attorney on behalf

6 was induded in that was the monies in

6

A

Yes, ma'am.

7 those customers' aa;ounts, right?

7

Q.

You see on the seoond page of

8

A

Yes, ma'am.

9

Q.

And atthe time that Penson

10 entered into the transaction with Apex,
11

Penson didn~ have custody of Opus's

12 acoount, right?

8 the exhibit there's an email from Mr.
9 Gilliland to various other people,
10 including you, right?
11

A.

Yes, ma'am.

12

Q.

And in that email he says-

13

A.

No, ma'am.

13 I'm sorry, lefs go back a little

14

Q.

Opus's acoount, the securities

14 further. Wyou go to the seoond to last

15 and cash had already been transferred to

15 page ofthe exhib[which is 6743, the

16 JPMorgan Deoember7, 2011 before the

16 dates at the bottom.

17 termination, right?

17

A.

18

Q.

18

A.

Well, I think to be completely

19 accurate, I think that Penson still had

20 small am.Junts of security positions in
21

cash related to Opus. I believe that

22 actual customer acoount was transferred
23 to Apex. But I believe that the -that
24 the custody and clearanoe activity had,
25 for Opus's trading, was no longer at

Yes, ma'am.
There's a discussion going on

19 am.Jngst oounsel about Opus and the
20 clearing contract between Opus and
21 Penson, right?
22
A. You want me to read it?
Q. Sure.
23
24
A. What was the question?
Q. You've now read that email and
25
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Page 414
1

[ says in the last kind of larger

2

3

paragraph on the bottom of that page

3

4

6743, Madeleine Dowling, who is

4

A

No, I have no reoollection.

Q.

So other than what [says

here, that Opus's oontract is not

5 assignable without oonsent, you have no

5 apparemly associated w[h Sidley Austin,
6

CROSS- PENDERGRAFT (KLEIN)

is saying, I just spoke w[h J aboutthis

6 cther knowledge of that, right?

7 and he said thatthey are willing to take

7

A

I have no other knavvledge of?

8 Opus. Do you see that?

8

Q.

Of what Penson's position was

9
10

A

Yes.
Q. Do you knavv what that was

9 w[h regard to that?
10

A. I just know it wasn't
assigned. I don't know what Penson's

11

referring to?
12
A. I only know what I read here.

11

12 position was regarding why it wasn't

13 I don't have an independent recollection

13 assigned, I don't remember.

14 of this email.

14

15

Q.

So is it your understanding

16 that Apex was willing

to take the Opus

17 ocntract?
18

A.

20

Q.

And you don't recall ever

16

A.

I do not

17

Q.

Tuming

to exhib[ 28 in the

18 exhibit binder in front of you. Do you

I don't know. I mean I don't

19 reoognize this document?

19 know anything mere than what I read.
21

Q.

15 requesting oonsent for oonsignment?

So you don't know if Apex was

willing to take[, but you do know-

22 and you don't know if Penson ever asked
23 Opus for its oonsent?
24
A. I'm pretty sure that Penson25 I have no recollection that Penson ever

20

A.

No, ma'am.

21

Q.

You testified earlier though

22 that you were aware that Penson Financial
23 Services withdrew its broker-dealer
24 registration, oorrect?
25
A. I have become aware of that,
Page413
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2 asked Opus for its oonsent. I don't

2 yes, ma'am.

remember if Apex was willing to take it
4 or not

3

3
5

Q.

Okay. And so there's some

6 discussion about that and then on the
7

page we locked at, 6742 [ says, and this

8

is the email from Jonathan, Beth, Opus

9

have claimed to have terminated this

10 oontract and it is nonassignable without
11
12
13

oonsent. Do you see that?
A. Yes, ma'am.

Q.

4

Q.

This document is dated October

26, 2012. Were you still affiliated w[h

Penson Financial Services at that point?
A I don'tthink so.
Q. But you are aware navv, at
7
8 least when we looked at the agreement,
5

6

9 that the w[hdrawal of Penson's
10 broker-dealer registration was an
11

automatic termination of that agreement,

12 oorrect?

So at least yourattomeys

14 believed they needed Opus's oonsent to

13

A.

Yes, ma'am.

14

Q.

And on January 11th, 2013,

15 assign ~ right?

15 Penson filed for relief under Chapter 11

16

16 cifthe bankruptcy ocde, ocrrect?

MR. HANCHET: Objection, this

17

witness doesn't knavv what his

17

18

attorneys believed.

18 bankruptcy. I don't know the date.

19

20
21

CHAIRMAN: Sustained.

Q.

19

Well do you know what Penson's

attorneys represemed w[h regard

to

22 whether Opus's consent was needed for the
23 assignment?
24
A. At this time?
Q. Yes.
25

A.

Q.

I know they filed for
Okay. And that bankruptcy, at

20 least according to the claimant in this
21 case, was a direct oonsequence of your
22 misconduct as well as the misoonduct of
23 Mr. Yancey, Mr. Johnson and others,
24

right?

25

A.

I'm sony?
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CROSS- PENDERGRAFT (KLEIN)
Q. Aax:m:ling to the claimant in
this case, Penson Technologies, the
bankruptcy that was filed was a direct
oonsequence of the misronduct by you and
Mr. Yancey, Mr. Johnson and others,
oorrect?
A I don't know.
Q. You're not aware that the

13
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18
19
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24
25

alleged.
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bankruptcy was a direct result of that or
you're not aware that it was alleged?
A. I'm nat aware that it was

13
14
15
16
17
18
19
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25

Q.

But you would agree thatthe
bankruptcy was a direct oonsequence of
your misconduct?
A. No, ma'am.
Q. Now tuming back to
plaintiff's binder. That oontains a
oopy, exhib[ P 25 which Penson's
attomey asked you abcut earlier, right?
A. Yes.
Q. That is a oomplaint that was
filed in Texas against you and ather
directors and officers, correct?

CROSS- PENDERGRAFT (KLEIN)
their fiduciary duties, commenced a chain
of events that resulted not only in
substantial losses and the oollapse of
Penson's share price, but alienated
Penson's primary lending source, caused a
mass excx:lus of oorres!XJndentfirms and
their customers and disrouraged new
customers from doing business with
Penson. Penson was caught in an
irreversible financial death spiral due
to a dramatic loss of liquidity which
ultimately resulted in Penson's inability
to service its public debt, a fire sale
of its most valuable business units,
insolvency, a bankruptcy filing and
forced liquidation. Mer repeatedly
requesting and receiving relief from its
regulators for nonoompliance with
applicable liquidity regulations, Penson
eventually reached the end ofthe road.
The regulators allavved no more
exceptions, at which point it became
harder and harder for Penson to obtain
sufficient credit from its settlement
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CROSS- PENDERGRAFT (KLEIN)
A I believe so.
Q. And you can only say you
believe so because you never acb..Jally
read this complaint, oorrecf?
A That's oorrect. I'm just
looking at the front oover.
Q. Did you file an ansvverto this

oomplaint?
A. My lawyers did.
Q. And they filed an answer
w[hout you having read the oomplaint,
right? Is that correct?
A. Yes, ma'am.
Q. Navv there's a number of
accusations against you in this
oomplaint. I assume you're not aware of
them because you haven't read it, right?
A.

That's oorrect.
Lefs tum to paragraph 64.
Paragraph 64 says defendants, and you
were one of the defendants, oorrecf?
A. Yes.
Q. Defendants' gross

Q.

mismanagement of Penson, in breach of
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CROSS- PENDERGRAFT (KLEIN)
bank or any alternative source.
Do you see that paragraph?
A Yes, ma'am.

Q. Anything in that paragraph
inoorrecf?
A I think it is almost entirely
inoorrect.
Q. So you believe that Penson
filed this oomplaint and it contains
false allegations?
A. I do not agree with these
allegations, thafs oorrect.
Q.

And why would you think Penson
would do that?
A. Because perhaps they have a
different perspactive, had a different
perspective.
Q. So Penson, the claimant in
this action, may believe that your
oonduct and those ofthe others led to
Penson's downfall, but you think
otherwise?
A. I think this statement is
inoorrect. I oertainly do not argue that
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CROSS- PENDERGRAFT (KLEIN)
I and others made plenty of mistakes that
oontributed to Penson's demise.
I don'tthink thatthose
qualify as gross mismanagement or breach
of fiduciary duty. But [is very easy,

in hindsight, formetosay--to, to
reoognize mistakes that I made.
You know, as a manager you try
your best to make good decisions, but
they're nat always good decisions.
Q. So tuming to the SEC order
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thafs also in claimanfs binder, thafs
exhib[ 26. This order goes through a
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CROSS- PENDERGRAFT (KLEIN)
did notamountto a breach.
So I hope it ties imothat
I'm just nat sure I understand havv

number of factual allegations and I'm nat
going to go through each and every one of
them, but I do want to ask you about some
of them based on what you testified to
with regard to your involvement or lack
of involvement in certain things, okay?
CHAIRMAN: I'd like to know
that there's a amnection betvveen
this discussion and the issue of
the breach of the ocmract and
whether or not the oonduct did or
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CROSS- PENDERGRAFT (KLEIN)
industry, in the business.
MS. KLEIN: That Penson
terminated.
CHAIRMAN: Thafs not a
disputed fact. And ifthafs the
argument, thatthafs grounds for
automatic termination, whether ifs
right or «s wrong, the fact is
the fact, whatever the allegation
were and the reasons were.
MS. KLEIN: As long as that
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fact has come through clear to the
panel I'm ocmfortable w[h that.

CHAIRMAN: I think «s pretty
evident, yes. I'm nat making any
characterizations of what it
ultimately means in the oontext of
the case. But clearly they sold
their brokerage business and
clearly they filed a BOW and
clearly they wem into bankruptcy.
I don't think there's any dispute

about those facts.
MR. HANCHET: None. I think

Page 421

at this point.
MS. KLEIN: Sure. There are
various circumstances under the
oontract which give rise either to
a basis to terminate or automatic
termination. One of them is
failure to ocmply w[h the tenms of
the agreement Another is
administrative proceedings. And

all of them go to the fact also
that if Penson ceased to be in the
clearing business, that was a basis
to terminate the agreement.
The allegations in the Texas
ocmplaim and the SEC order explain
why Penson ceased to be in the
clearing business and support the
basis for termination of the
agreement.
CHAIRMAN: Okay. I mean we do
know that they tenminated in the
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CROSS- PENDERGRAFT (KLEIN)
we've alleged them.
CHAIRMAN: I don'twamto cut
you off.
MS. KLEIN: I appreciate[.
Obviously my goal is to presem the
facts and the testimony that are
necessary for you to reach the
oonclusion.
Q. So just one ctherthing though
w[h regard to that and then we'll move
on.
MS. KLEIN: And I assume after
my cross maybe Mr. Hanchet and I
can go through what documents are
going to go into evidence and I
assume this will be one of the
documents and so it will be there
and the allegations in there will
be there for the panel to read.
CHAIRMAN: Sure.
MR. HANCHET: No problem.
Q. I guess one ofthe things that
is in the SEC order that is relevant goes
to the testimony that you have w[h
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CROSS- PENDERGRAFT (KLEIN)
regard to various expectations and now
what you just testified to as bad
decisions that you made. Correct?
A I'm sorry, I don't understand
the question.
Q. Well in the SEC order [said
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raoetrack, right?
A. Yeah, I really can't oomment

that one of the things that Penson was
oounting on, I suppose, for the loans
made to the racetrack to be worth

something, was the expectation that
gambling would be approved at the Texas

on what the SEC alleged in this, in this
order. I've agreed to neither admit nor
deny any of these findings.
Q. Okay. Well again, many of the
SEC allegations are mirrored in the Texas
ocmplaiht that was brought by the
claimant in this action, so presumably
you can respond to those, oorrect?
A. I'm nct -I'm not able to
oomment on the specific findings in the
SEC complaiht. I've agreed to ne[her
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CROSS- PENDERGRAFT (KLEIN)
aOOut the disclosures that Penson made to
the investing public once certain
disclosures were made, regardless whether
the SEC said they should have been made
many years earlier, once disclosures were
made, Penson's stock price fell
precip[ously, right?
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oversight, ocrrect?
A. FINRA actually stepped up the
regulatory oversight prior to that, in
oonjunction with the Broadridge
transaction.
MR. BAKAL: I didn't hear the
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CROSS- PENDERGRAFT (KLEIN)
attention to the August 26, 2011 letter
to FINRA That is exhib[ P 14 in

It went from five to three.
Q. And atthatsametime FINRA,
which had already been investigating
Penson, stepped up [s regulatory

A

last sentence?
THE WITNESS: In connecton
w[h the Broad ridge transaction.

Q. And that you had said was back
in 2009?
A. Fall of 2009 I believe.
Q. I'd like to tum your
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CROSS- PENDERGRAFT (KLEIN)
admit nor deny those findings.
Q. I'm oertainly not looking to
make you violate any representations that
you made in sattling the SEC charges
against you. I dowanttojustpointout
one other thing.
W[h regard to the SEC charges
and the Texas complaint, there were
allegations that Penson failed to
disclose certain things to the investing
public, correct?
A. I haven't read the Texas

ocmplaiht. One of the -I think that
that, that that was one of the
allegations in the SEC complaint
Q. And w[h regard to the
disclosures that Penson made, even
belatedly, that did aooelerate oertain
things with regard to Penson's demise,
oorrect?
A. I really can't oomment on the
allegations in the SEC complaint
Q. Okay. Well I'm not asking
abcutthe SEC complaiht. I'm asking you

Page 427

plaintiff's binder. Now in this letter
which Penson's attorney went through with

you the other day, this is from Bill
Yanoey, right?
A I believe so. Yes, ma'am.
Q. And there's a letter to FINRA
and then there's a plan attached to that
whereby Penson sets forth what «s going
to do to achieve the working capital that
FINRA is requesting, right?
A. Yes, ma'am.

Q.

And in this August 26th
letter, Penson writes, if you tum to let me get this in thefrontofme, sony
-the middle of the second page, Bates
stamped 6840, it states we, Penson,
reoognize that a failure to implement and
make significant progress as determined

by FINRA on the plan by Septembar 30th,
2011 may, in FINRA's complete discretion,
resu~ in formal action by FINRA. Do you
see that?
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CROSS- PENDERGRAFT (KLEIN)
A Yes, ma'am.

Q. And in fact FINRA found that
there was a failure to implement and make
significant progress, right?
A I don'tthink that we
oompleted all of these initiatives. So
yes, we failed to oomplete all these
initiatives.
Q. And as a consequence of that
FINRA took fonmal action, right?
A. Weill actually believe the
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formal action was taken because of the
JPMorgan, primarily because of the
JPMorgan action.
Q. Right. And tha«s the
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CROSS- PENDERGRAFT (KLEIN)
THE WITNESS: It was a notioe
of action.
Q. And thafs what you were
amicipating if Penson did not oomply,
oorrect? You understood that?
A I don't have any independent
reoollection of this letter, and so I
can'ttell you specifically what Bill
Yancey was referring to in this letter on
this date.
Q. Going back to the August 26,
you mentioned in there that you will
prepare to enter into a standby clearing
agreement with another clearing firm. Do
you recall that?
A. I don't believe thafs in the

Page 430
1
CROSS- PENDERGRAFT (KLEIN)
2 page?
Q. Which page? Do you remember
3
4 where it is?
5
A I believe «son 6845.
Q. 6845, right. I'm sony. So
6
7 «s atthe bottom of that page?
8
CHAIRMAN: I'm sony, what are
9
we looking at?
MS. KLEIN: 6845 of exhib[ P
10
11
14.
12
CHAIRMAN: Thank you.
13
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December 1st notice of action?
A. Yes.
Q. So tha«s the fonmal action by
FINRA that [took, oorrect?

MR. HANCHET: Objection to
this formal action word.
CHAIRMAN: I don't know wha«s
formal or informal but it was a
notice of action.

Q. So as part ofthe plan that
Penson was proposing to FINRA, Penson
wrote, we will prepare to enter into a
standby clearing agreement with another
clearing firm. This agreement would
provide for guarantee payments at
clearing corporations and for the payoff
of bank loans if called on to do. So we
will identify a finm orfinms that are
able to provide this guarantee and the
definitive terms of such agreement and
will provide a plan to FINRA no later
than the earlier of one week after the

Page 429

letter. I believe thafs in the plan.
Q. Tha«s in the plan tha«s
attachedtotheletter?
A. I believe so.
Q. So ifs in exhib[ P 14. If
you tum to -let me getthe page in
front of me.
A. I believe it's on the next
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CROSS- PENDERGRAFT (KLEIN)
termination of current private equity
discussions, or September 30th, 2011. Do
you see that?
A Yes, ma'am.

Q. And you testified that I guess
Penson made efforts to try to get a
standby clearing agreement?
A Yes, ma'am.
Q. And Penson was unsuccessful in
doing that?
A. Tha«s oorrect.
Q. And FINRA wamed Penson to do
that because it was ooncemed that Penson
was going to fail, right?
A. It wanted us to have this
agreement available in case the firm gat
into severe liquidity and capital
problems. This was coming during a time
of severe market volatility.
Q. So FINRA was oonoemed about
the financial health of Penson and wanted
to have this beck up for the protection of
the customers, right?
A. Yes, ma'am.
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Q. And Opus was one of those
customers, oorrecf?
A Yes, ma'am.
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testified to that I recall was the
limitation on Penson's customers' debit
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CROSS- PENDERGRAFT (KLEIN)
specifics of itthen. You testified that
pursuant to the notice of action Penson
was required to restrict its business
activities, right?
A Yes, ma'am.
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Q. Nowtuming back toP 15 which
is the Deoember 1, 2011 letter notioe of
FINRAaction. You testified earlier
aboutthe restrictions that FINRA imposed
in this notice of action, correct?
A. I think I testified aboU[ some
of them, yes.
Q. Okay. And the one that you
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balanoes, do you recall that?
A. Yes, theirovemight deb[
balances.
Q. And pursuant to this December
1st, 2011 letter, Penson had oerlain
rights with regard to this letter and the
restrictions that were imposed UIXJn
Penson in this letter, right?
A. I'm sony, I don't understand
what you mean.
Q. So lefs go through the very

CROSS- PENDERGRAFT (KLEIN)
A Yes, ma'am.

Q. And that was unless FINRA
staff issues a letter of withdrawal, you
see that?
A Yes, ma'am.
Q. Did FINRA ever issue a notice
ofw[hdrawal, a letter of withdrawal?
A I don'tthink FINRA ever
issued a notice of suspension.
Q. No, okay. BU[ I'm talking

aboutIn fact, I know they didn't
So let me read that. Maybe I
didn't read the whole thing. Unless
A.

Q.

FINRA staff issues a letter ofv.1thdrawal
of all requirements and/or restrictions
imposed by this notioe. So if Penson
didn't ocmply w[h these restrictions,
and the restrictions were not withdrawn,
Penson would be suspended, oorrect?
A. I think that's whatthe
paragraph says.
Q. You don't understand what this
paragraph says, you're saying?

Page 433

Q.

And pursuant to this letter,
if you tum to page 2 of[, Penson was
requiring the follavving actions to be
implemented effective immediately, right?
A. Yes, ma'am.

Q. And the letter goes on to talk
about your rights w[h regard to opposing
the restrictions that were set forth in
that letter, are you aware of that?
A. Would you point me to specific
section?
Q. Sure. Well first on the
bottom of that page we're looking at [
says your firm's failure to comply with
requirements and/or restrictions imposed
by this notioe shall be deemed, w[hout
further notioe firom FINRA to resu~ in
the automatic and immediate suspension of
yourfinm. Right?
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CROSS- PENDERGRAFT (KLEIN)
A No, I said I think that is
what [says.

Q. All right So what I'm asking
you then do you know- Penson was not
suspended pursuant to this, oorrect?
A No, ma'am.
Q. It took efforts to ocmply w[h
those restrictions?
A. Yes, ma'am.
Q. Were those restrictions ever
w[hdrawn by FINRA?
A. I believe some of them were
modified.
Q. Was there a letter of
withdrawal issued?
A. I believe there was at least a
letter of m.Jdification of some of the
restrictions.
Q. Was there any m.Jdification of
the limit on customer debit balances?
A. I don't believe so.
Q. Now tuming to the next page,
Opus 6382, do you see where «s ![led
requesting a letter of withdrawal of the
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CROSS- PENDERGRAFT (KLEIN)
notice?
A Yes, ma'am.

Q.

Page 438
1
2
3
4
5
6
7
8
9
10
11
12

And that says your firm may

make a request for a letter of withdrawal
of this notioe pursuant to FINRA Rule
9557(e). Do you see that?
A Yes, ma'am.

Q.

Did Penson ever make a request
fora letter of withdrawal?
A. I don't, I don't know. I know
that there was at least mcx:lification of
some of these restrictions. I don't knavv

if Penson submitted a letter of
withdrawal in connection with that or
not.
Q. And w[h regard to whatever
request was made for m.Jdifications, those
did not apply to the lim[alion on
customer debit balances, oorrect?
A. I don't know if Penson
requested a modification or not I don't
remember. But I'm fairly sure that no
mcx:lification was ever received.
Q. Okay. Now going down to the

CROSS- PENDERGRAFT (KLEIN)
request for a hearing, right?
A I don't believe so.

Q.

And are you aware that if you

had requested a hearing, that a decision
follov.1ng that hearing v.ould have been
appealed to the SEC?
A I don't remember if I knevv

that at the time.
Q. And are you aware that if
Penson requested a hearing, lost at that
hearing, and appealed to the SEC and lost
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at the SEC, Penson oould have appealed to
the United States Court of Appeals?
A. I don't remember knowing that.
Q. So this notice of action was
the beginning of a prooeeding that oould
have led to a hearing and appeals,
oorrect?
A. No, ma'am. lfs a notice of
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CROSS- PENDERGRAFT (KLEIN)
for [to be w[hdrawn. I don't believe

action. lfs nat a proceeding.
Q. You didn~ appeal it, right?
You didn't request a hearing, you didn't
ask for [to be w[hdrawn?
A. I don't remember that we asked
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CROSS- PENDERGRAFT (KLEIN)
next- so just to follow-up, so these
restrictions remained in place during
Penson's- until its demise, correct?

A Well again, I think that at
least some of these restrictions may have
been lifted or modified. I know there
was at least mcx:lification of some. But I
believe that the $40 million restriction
remained until Penson sold its clearing
business.
Q. Okay. Going down to the next
section of this page, 6382, see where it
says request for hearing stay of
effectiveness?
A. Yes, ma'am.
Q. And that says in add[ion to
making a request fora letter of
w[hdrawal pursuant to FINRA Rule

9557(e), your firm may file a written
request for hearing at the office of
hearing offioers pursuantto FINRA Rule
9559. Do you see that?
A. Yes, ma'am.

Q.

And Penson never made a

Page 439

we asked for a hearing.
Q. And Penson had to immediately
oomplyw[h the prohib[ions and
restrictions in the directive, right?
A That's IMhat it says, yes,
ma'am.

Q. But Penson was ooncemed about
distribution of this letter, right? They
were ooncemed about too many people
knowing aOOutthis notice of action,
right?
A. I think we were concerned -I
think we wanted to knavvwhere it was
going to be distributed.
Q. And why were you ooncemed
aboutthat?
A. Because we would want to be
able to visit with whoever it had been
distributed to in the industry and share
the same oonversations we're having with
FINRA w[h them.

Q. Do you mean tell them about
the restrictions?
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CROSS- PENDERGRAFT (KLEIN)
A No, tell them what we were
doing to resolve the restrictions.
Q. But you oertainly needed to
oommunicate to your customers who were
affected by the restrictions that FINRA
had im~XJsed the restrictions, correct?
A Yes, ma'am.
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Q. Let me tum to- okay, I got
it. So we looked in claimant's exhibit
binder at the Deoember 1, 2011 FINRA
notice of action. Bot actually a few
days prior to that Penson had received an
earlier notice of action, correct?
A. I think there were two or
three versions that came out over two or
three days.
Q. And those are nat in
claimanfs binder so I'm going to tum
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CROSS- PENDERGRAFT (KLEIN)
exhib[ 14?
A Yes, ma'am.
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Q.

And I think you testified
yesterday that you did that immediately?
A. I believe I talked to Mr.
Fishman within 24 hours, yes, ma'am.
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you to the respondenfs binder, exhibit
14. Doyouhavethatinfrontofyou,

CROSS- PENDERGRAFT (KLEIN)
[on the 30th, right?
A No. This letter was nat- we
were informed that this letter was going
to be replaoed w[h a new letter and I
believe it was, and once we received the
final letter w[h the final restrictions

we informed Opus, or actually Mr.
Fishman.
Q. So the notice was issued and
then there were revised notice issued; is
that what you're saying?
A. That's my reoollection, yes,
ma'am.

Q. And in the initial notice and
any revised notice, they all included the
limitation on customer debit balances at
40 million, oorrect?
A. I believe so, yes, ma'am.
Q. So tuming your attention to
exhibit 15 in respondenfs exhibit
binder, this is dated November 30th fiom
Bill Wollman at FINRA and «s to you and
a number of other people, and this says
please find attached the revised

Page 441

Q. And this is from Demetrios
Koutros to Mr. Yancey and you're oopied
on it, correct?
A Yes, ma'am.
Q. And «s dated November 29,
2011' right?
A. Yes, ma'am.
Q. And [says, as discussed with
the firm please find the attached notioe
pursuantto FINRA Rule 9557, right?
A. Yes, ma'am.

Q.

And this notice also oontains
the restriction on Penson that it must
limit all customer margin balances so
that no debit balance exceeds 40 million,
oorrect?
A. Yes, ma'am.

Q.

And you didn't inform Opus
aOOutthis restriction on the 29th,
right?
A. No, ma'am.

Q.

You didn't inform them about
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CROSS- PENDERGRAFT (KLEIN)
restriction that we will be issuing
tomorrow, oorrect, thafs what it says?
A Yes, ma'am.

Q. And tuming to page 2 of that
notice of action, again the same
limitation on customer margin balances is
in there, oorrect?
A Yes, ma'am.
Q. And you didn't inform Opus of
this restriction on that date, oorrect?
A. No, I don't believe I did.
Q. And this says [was the final
draft, right?
A. Yes, ma'am, thafs what «s
em[led.
Q. So you didn't have any reason
to believe that this restriction was
going to change, oorrect?

A. I think I knew pretty quickly
[was going to change that day. I think

Q.

You knew it was going to
change?
A. I think there was a third
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Page 444
1

CROSS- PENDERGRAFT (KLEIN)

Q.

CROSS- PENDERGRAFT (KLEIN)

2 -we would have called them and tried to

2 draft that came out.
3

Page 446
1

3 answer any questions that they had about

Did thatthird draft change

4 the limitation on customer margin

4 this letter and what generated [.

5 balances?

5

Q.

And did you make those calls?

A

6

A

I don't believe so.

7

Q.

You never called anyone to

6
7
8

I don't believe so.

Q. So then there was the December
1 final-final notice of action that we

8 tell them that, I know, you know, this
9 notice of action was issued but don't

9 looked at in plaintiffs binder, P 15?
10
11
12

A.

I think that was the final

10 worry, «s all going to-- ifs only

Okay. And that ocntained that

12

one.

Q.

11

temporary, it's going to be worked ouf?
A. I don't believe it was shared

13 with the various clearing organizations.

13 same restriction on Penson's -

Q.

14

A.

Yes, ma'am.

14

15

Q.

-customer debit balances.

15 will check. Currently we have only

Okay. Mr. Koutros respcnds, I

16 Sotuming to exhib[ 16 in defendanfs

16 discussed this IMth the SEC. Do you see

17 - respondenfs exhibit binder. There's

17 thaf?

18 a series of emails between people at

18

A.

I do.

19 Penson and FINRA. Do you see thaf?

19

Q.

And you respcnded, and this is

20

A.

20 just a oommunication between you and Mr.

On 16?

Q. Yes, respondent exhibit 16.
22 So there's an email at the bottom of the

21

23 firat page which apparently is the one

23 thanks, Bill. Do you see thaf?

24 that attached the Deoember 1 letter that

24

A.

I do.

25 we locked at.

25

Q.

So you did notwamthis

21

Koutros at FINRA J, thanks. Obviously

22 the smaller the circulation the better,

Page 445
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CROSS- PENDERGRAFT (KLEIN)
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1

CROSS- PENDERGRAFT (KLEIN)

2

A

Okay.

2 notice of action to be widely circulated,

3

Q.

And then there's an email from

3 oorrect?

4 you to I guess your ocntact at FINRA [

4

A

Thafs ocrrect.

5 says again J, how broadly will this

5

Q.

And you were concerned that

6 lettar be shared? Will [go to any

6 that could have further ramifications on

7 clearing organizations, DTC, etcetera?

7 Penson's business, oorrect?

8

A

Yes, ma'am.

9

Q.

You see that?

10

A.

I do.

11

Q.

And you vvere ooncemed about

A W[had been circulated to
9 clearing organizations, it oould have
10 resulted in restrictions at clearing
11 organizations.
8

12 who would find out aOOut this notice of

12

Q.

But-

13 action?

13

A.

A. No. I was -well I mean I
15 was ooncemed as to if this was going to
16 clearing organizations I was going to
17 need to address it with their credit

14

Q.

That was my ooncem.
So you didn'twamthe

18 departments. And so I wamed to know who

18 oorrect?

19 was going to get a oopy of it so we oould

19
A. I was conoemed that they
20 might.
Q. And Penson's own employees
21
22 weren't even all made avvare of Penson's
23 financial difficulties, were they?
24
A. Penson was a public company.
25 We shared information with our employees

14

20 address[.
Q. And you're going to reassure
21
22 those clearing departments that this was
23 only tempcrary and [would be w[hdrawn
24 or dealt with soon?
25

A.

I was going to call and answer

15 clearing organizations to know about this
16 FINRAaction, because you didn~want
17 them to impose their own restrictions,
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CROSS- PENDERGRAFT (KLEIN)
as appropriate under regulation FD.
Q. When did you share this
December 1st notice of action?
A We shared it w[h people as
appropriate.
Q. People at Penson?
A Yes, ma'am.
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the ocmpany, right?
A. I don't know. Notthat I
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CROSS- PENDERGRAFT (KLEIN)
Q. And that followed the November
30th notice of action and the November
29th notice of action, oorrect?
A Yes, ma'am.

And it was certain employees
were actually walled off from this
Q.

information because you were ooncemed
that if they became aware they'd leave

13
14
15
16
17
18
19
20
21
22
23
24
25

recall.
Q.
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Lefs tum to exhib[ 17 in

respondenfs exhibit binder. Thafs a
series of emails between Bill Yancey and
you and Mr. Engle, ocrrect?
A. Yes.
Q. And this is on December 2nd,
so this is the day after you've received

the final Deoember 1, 2011 nctice of
action, right?
A. Yes, ma'am.

CROSS- PENDERGRAFT (KLEIN)
they don't know as of this date.
And so these were additional
people that were going to be informed of
this signilicam action, right?
A Of the notice of action by
FINRA
Q. Well you did consider the
notice of action to be significant,
right?
A. The nctioe of action by FINRA
I think speaks- the restrictions speak
Q.

for themselves. You can characterize
them any way you want
Q. I'm asking your view of those
restrictions. You consider them

significant, right?
A. Yes, I do.
Q. So in Mr. Yancey's email to
you he also says we need to nctify PM
relationships that no additional aOOJunts
can be opened. We need oommunication,
that was with regard to opening nevv
acoounts I guess, right?
A. Yes, ma'am.

Page 449

And Mr. Yanoey is saying to
you in this email, there are several
[ems that I believe require high level
Q.

attention, right?
A. Yes, ma'am.
Q. And in this [says new FINRA
letter. Do you know what that refers to?
A. I assume it's the December 1
letter.
Q. ~says we need to bring a few
more people over the wall tcx:lay. Do you
know what he's referring to there?
A. I assume needs to communicate
the oontents of the letter to a fevv more
people within the organization.
Q. Because up to thatthey didn~
know, for instance, on the 29th or the
30th that there vvere these restrictions
imposed on Penson's business, right?
A. Well [would be apparentthat
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CROSS- PENDERGRAFT (KLEIN)
Q. And then [ says
oommunications with IB clients regarding
large deb[s, what does that refer to?

A

I assume that refers to the
cap.
Q. What does IB mean?
A Introducing broker.
Q. So it was introducing
broker/cliem. So you needed to inform
those customers that there was now a
restriction on their debit balances,
right?
A. Yes, ma'am.

$40 million restriction -

Q. So as of Deoember 2nd
customers hadn't been informed, right?

A. I believe Opus had been
informed, bU[ I don't believe there had
been a general client oommunication.
Q. You're not saying they were

informed on Deoember 1st, right?
A. I don't know. In reading my
email above it says I have already
reached out to Opus.
Q. So you reached out to Opus the
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CROSS- PENDERGRAFT (KLEIN)
moming of Deoember 2nd, right?
A I think so, yes, ma'am.
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Q. You informed Opus about this
restriction that FINRA had imposed,
oorrect?
A Well, I think to be clear, I
talked to Mr. Fishman.
Q. Okay. So you spoke to Mr.
Fishman and you told him that FINRA had
imposed this restriction?
A. Yes, ma'am.
Q. Did you send to him a copy of
the notice of action?
A. I don't believe so.
Q. And you told him whatthe
lim[ was on Opus's deb[ balanoe, right?
A.

I believe so.
And you had a discussion aOOut
what Opus should do in response to this
notice of action, oorrecf?
A. Yes, ma'am.

Q.

Q.

Because you understood that
historically Opus's debit balanoe had far
exceeded 40 million, oorrect?

CROSS- PENDERGRAFT (KLEIN)
Q. So you and Mr. Fishman
discussed that with regard to Opus,
Penson would oomply w[h the notioe of
action from FINRA by transferring Opus's
debit balance to another broker-dealer,
right?
A That was the -that was the
substance, I believe, of our
oonversation, was that we would VvOrk with
Opus to help them find another broker
that could provide financing services so
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thatthey would be able to oominue to
finance their overnight debits at levels
as they had in the past.
Q. In fact, when the August 2011
self im~XJsed restriction was in effect,
you recall that?
A. Yes, ma'am.
Q. Where in order to meet FINRA's
mandate Penson was going to limit Opus's
debit balance, you had a oonversation
evemually IMth Mr. Fishman aboU[ that as
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CROSS- PENDERGRAFT (KLEIN)
oonversations with Mr. Fishman about
deb[ balanoes during thattime.

well, right?
A. I think I had several
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CROSS- PENDERGRAFT (KLEIN)
A Yes, ma'am.

Q. And pursuant to the December 1
notice of action, those debit balances
had to be below 40 million w[hin three
business days, right?
A I believe that's correct.
Q. So this was now a five alarm

fire, right, to get those balanoes down
w[hin three days, right?
A. Wthe balances had nct gotten
-either been transferred or reduced
within three business days, I believe
it's three business days, then there
oould have been j:X)tential negative
oonsequences to Penson and to Opus.
Q. Penson oould have been
suspended, right?
A. Weill think if we had not

failed- if we had failed to live up to
the requirement under that provision,
which included action that had to be
taken if deb[s were over $40 million,
thatthat oould have resulted in Penson's
suspension.

Page 455

Q. And during thattimewhen you
had oonversations with Mr. Fishman aOOut
Opus's debit balances, you never said
we're reducing your debit balance right
navv, right, we're going to require it to
be at this level?
A. No. I asked him to try to
keep their deb[ balanoes down.

Q. You maintain you had the pavver
to reduoe [, bU[ you just decided to ask
iftheywculd be so kind to do that,
right?
A. We absolutely had the
discretion to do so. But I didn't- but
I also wamed to do my best nct to
interrupt what I thought was a good
client relationship, and so I asked for
his voluntary help.
Q. And even though you
represented to FINRA that you would lim[
Opus's debit balanoe to 75 million, you
didn't do that, Penson didn't do that,
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CROSS- PENDERGRAFT (KLEIN)
right?
A We tried to balanoe the needs
of our customers versus what the
regulatory pressures were. And so no, I
did not request that Mr. Fishman nor Opus
keep their debit balanoes, I did not
require them to keep them below 75
million. I did ask for them to do the
bestthey could to keep their deb[s
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easy, once you informed Mr. Fishman of
the December 1 notice of action to
transfer Opus's deb[ balanoe, the
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CROSS- PENDERGRAFT (KLEIN)
perspective and then Penson cooperated
and assisted with that, correct?
A Yes, ma'am.
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davvn.
Q. And [was not going to be
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custody, financing of that aOOJunt and
all thafs associated aboU[ that, w[hin
three days, right?
A. It was not easy.
Q. It vvas an all hands on deck
effort, correct?
A. I think thafs tnue.
Q. And that was A. AllQ. -true from Opus's

CROSS- PENDERGRAFT (KLEIN)
Q. And bui~ [into the second
or third largest, was [in the world,
the oountry, what was if?
A I don't know.

Q.
right?
A

So you knavv aOOut clearing,
Yes, ma'am.

Q.

So there were certain
functions associated with having custody

of that account, right?
A. Yes, ma'am.

Q. In fact, usually when a broker
is clearing it has custody of the
acoount, right?
A. When a broker is providing
custody servioes, they typically are also
providing some clearing services.
Q. When Opus terminated the
Equ[y ExecU[ion Agreement pursuam to
[s-it had 30 days notioe, right, to
terminate that, right?
A. I believe that's correct.
Q. So [terminated the Equ[y
Execution Agreement, that was what caused

Page 457

Q. Of course if you had informed
Opus on the 29th thatthis was coming
down the pike you would have a little
more time to do that, right?
A Yes, ma'am.
Q. You testified that onoe the
custody of the aa;ount was transferred to
JPM, JPM had oertain clearing
responsibilities with regard to that,
correct? You don't deny that, right?
A. I don't deny that.
Q. And do you know what those
clearing responsibilities were?
A. They cleared the average price
trades between Penson and JPMorgan.
Q. Well you've been in the
clearing business sounds like your whole
career. There was the pizza, and then
some other things. But essentially you
built a clearing business, right?
A. Yes, ma'am.
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CROSS- PENDERGRAFT (KLEIN)
Penson to cease to be performing any
services for Opus, oorrect?
A When Opus tiransferred all of
their execution business, Penson no
longer cleared the Street side of their
business.
Q. So it was the termination of
the execution agreement that caused the
cessation of any services by Penson for
Opus, right?
A. No. It was the tiransfer of
the execution services that resulted in
Penson no longer clearing the Street side
of those trades.
Q. Right. So once Penson ceased
executing it no longer had any functions
to perform for Opus, correct?
A. The trades were being given up
directly to JPMorgan. So Penson was
completely oU[ of the prooessing loop.
Q. Right. So prior when [was
executing Penson was giving up the trades
to JPMorgan?
A. No, ma'am, thafs not correct
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CROSS- PENDERGRAFT (KLEIN)
Q. Okay. You're saying that once
JPM began executing, it was giving up its
own trades to JPM?
A I believe that actually Opus
went to a third-party provider for
execution and that third-party provider
gave up trades to JPMorgan.
Q. So the same way that Penson
was doing it?
A. No, ma'am. I don't believe
so.
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Q. Do you have any knowledge of
what Penson was- what Opus was doing
for execution after it terminated the
Opus Penson execution agreement?
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CROSS- PENDERGRAFT (KLEIN)
know what I would do without my associate
Michael Yellin. So there is a -two
pages that const[ute exhib[ P 23,

Page 462
1
2
3
4
5
6
7
8
9
10
11
12

A. Only from emails I've seen in
production.
Q. Mr. Pendergraft, earlier you
were testifying about a damage
calculation that had been prepared on
behaWof Penson. Do you recall thaf?
A. Yes, ma'am.

Q.

So that is in plaintiff's
binder and it is exhib[ 23. I don't

CROSS- PENDERGRAFT (KLEIN)
source of the numbers are in this
calculation?
A Yes, ma'am.

Q.
A

Q.

And what are those?
Which ones? All of them?
Well there's one calculation

thafs on the left page using an early
termination formula?
A. Yes, ma'am.

Q. That we agreed is not in the
PMA and is in the termination agreement
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but not for Opus, righf?
A. Yes, ma'am.
Q. There's that one. Thafson
the left facing page, right? And then
the seoond page is some calculation based
on what SAl paid to Schonfeld pursuant to
the APA correct?
A. Yes, ma'am.
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CROSS- PENDERGRAFT (KLEIN)
Q. And what was actually eamed
from the Penson servicing of the Opus
business, oorrect?
A Yes, ma'am.
Q. Now there's nothing in the APA

Q. And figuring out what portion
of that would be attributable to the Opus
business that was going to be serviced by
Penson, right?
A. Yes, ma'am.

Page 461

right?
A

Yes, ma'am.

Q.

And these two pages, the first
page is acb.Jally a notice that it was
produced in a native form, oorrect? But
the two pages, the two facing pages are
Penson's tvvo alternative models of how
damages would be calculated in the event
[were able to prove that Opus breached

the PMA ocrrecf?
A. Yes, ma'am.
Q. And did you prepare this
calculation?
A. I had a part in preparing this
calculation. There were tvvo or three
people involved in the preparation of
this calculation.
Q. And who were those other
people?
A. Mr. Engle and Mr. Abdala.
Q. And do you know what the

Page 463

that guarantees Penson a reoovery, that
it's going to eam some set amount,

right?
A.

Q.

No, ma'am.
There's nothing in the

portfolio margining agreement that
guarantees that Penson is going to eam a
certain amount from Opus's business,
right?
A. No. Butthe portfolio
margining agreement does oontemplate an
additional eight years of service.
Q. Right, so assuming, assuming
Penson was going to be servicing the
business it would earn whatever it would
eam, right, and there was no guaranteed
amount of that, right?
A. No, ma'am.

Q.

Opus could reduce its
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CROSS- PENDERGRAFT (KLEIN)
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1

CROSS- PENDERGRAFT (KLEIN)

2 business, oorrect?

2

3
A Opus's business could go down,
4 yes, ma'am.

3
Sure. So this damage
4 calculation5
A Yes, ma'am.

I lost the question too.

Q.

Q. The market could be positioned
5
6 in such a way that your expectations and
7 your bets on that business could prove
8 wrong like they did in the Broad ridge,

9 right?
10
A.

A

Q. - is based on that
6
7 termination oompensation formula?
8
A Yes, ma'am.
Q. Which is not applicable to
9
10 Opus, correct?

Well «s different, but yes,

11 our expectations of what the business
12 would generate and what [ actually would

11
A. It's not specifically
12 applicable to Opus. It was, we believe,

13 have generated, I mean expectations
14 versus reality are alm.Jst always
15 different in some way.
Q. And these damage calculations
16

13
14
15
16

the understanding- the mechanism for
purchase price adjustments that was
generally agreed to by the parties. BU[
[was not specifically applicable to

have no bearing on any reality, right?
A. These calculations are based
UIXJn the termination oompensation
agreement formula on the left-hand side,
and the right side, what was actually
paid. Those are real numbers. Penson
23 really paid this. And this is the real
24 calculation based UIXJn the termination
25 oompensation agreement

17
18
19
20
21
22

Opus in termination oompensation
agreement. And while I agree that Opus
is a party to the agreement, I also agree
that «s notforthis purpose.
MR. HANCHET: lfs not my
witness, it's not my examination,

23
24
25

but this a good time, Wendy, that
we can take a short break?
MS. KLEIN: If ifs okay w[h

17
18
19
20
21
22

Page 465
1

Page 467
1
2

CROSS- PENDERGRAFT (KLEIN)
the chair.

3
4
5
6
7
8

CHAIRMAN: Thafs fine. 2:40,
lefs take a ten minute break.
(A reoess was had.)
CHAIRMAN: Back on the reoord.
I'll just note during the short
break I briefty spoke with Mr.

9 payment thafs not provided for in the
10 PMA, righf?
11
A. It's not referenced in the
12 PMA
Q. Or ask them to imiXJse some
13

9
10
11
12
13

Hanchet and Ms. Klein justto go
over some logistical matters as far
as the next witness goes and as far
as the m.Jving of certain documents
into evidence. Nothing of

14
15
16
17
18
19

14
substance was discussed, no
15
decisions were made, and I think we
16
are ready to resume with the cross
17
examination.
Q. So, Mr. Pendergraft, I'd like
18
19 to tum your attention to the numbers

2
3
4
5
6
7
8

CROSS- PENDERGRAFT (KLEIN)
Q. The termination oompensation
agreement, so you would ask this panel if
they were to somehow find a breach of the
PMA, to imiXJse a term not found in the
PMA, oorrect?
A To impose a term?
Q. Right, some early termination

liquidated damage, early termination
payment provided for in the termination
agreement, again to which Opus is not a
party- [is a party actually, [signs
[, but [ is not applicable to any

termination of Opus's agreement, right?
20 So thafs what you're asking to do?
21
MR. HANCHET: Objection, this
22
is closing argument.
CHAIRMAN: I'm nctfollowing
23
24
the question so why don't you
simplify [and clarify[.
25

20 that you had testified to with regard to
21 fees you said that Penson was owed for
22 services that Penson provided prior to
23 the termination. Do you recall that?
24
A. Do I recall my testimony?
Q. Yes.
25
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Page 468
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CROSS- PENDERGRAFT (KLEIN)
A Yes, ma'am.

Q. And you actually relied on a
document that Opus prepared and produced,
oorrect?
A For part ofthat, yes, ma'am.
Q. And you have no knowledge of
havv that document was prepared?
A No, ma'am.
Q.

The source of the numbers in

that document, oorrect?
A. No, ma'am.

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And Penson has not produced
any invoices to support the numbers for
those passthrough fees that you testified
were incurred by Penson with regard to
Opus's aa;ount in December and January,

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- PENDERGRAFT (KLEIN)
outstanding receivables related to Opus I
believe in April of2012.
Q. And who did you make that
request to?
A I believe it was Mary Sm[h.

right?
A.

Q.

Right.
No, ma'am.

Q.

You testified that you got

CROSS- PENDERGRAFT (KLEIN)
A Yes.
Q. lsn'tthat the one?

A

Yes. And I think on the chart

I said I round, I just rounded numbers.
Q. Rounded, right.
A And came - and rounded these
tvvo numbers here that are in the damage

calculation, I think I rounded them to
2.4 million.
Q. And you said that that was
ocmprised of TAP payments that you said

13 were passthrough fees pursuant to the
14 execution function that Penson was
15 performing, oorrecf?
16
A. Yes, ma'am.
17
MR. BAKAL: Could you explain
18
the TAP again? Since you raised it
19
I might as well try to get an
20
understanding of it
21
THE WITNESS: It stands for
22
trade aggregation program and it
23
was a program that was intended to
24
take advantage of the volume
25
pricing available through certain

As a part ofthis prooeeding?

A.

Page 470
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some numbers from your acoounting
department, ocrrect?
A. Yes, I recuested Opus

Page 469

Q. Did she provide you that
information?
A

Yes.
And that was the document that
you showed me; is that what that was
based on or that was a compilation that
you puttogether?
A. I'm sorry, you lost me. What

Q.

document that I showed you?
Q. You had a number that you
wrote on the white board I guess,
remember we talked about taking pictures
of things, right?
CHAIRMAN: It's still there.
Q. I think you were looking at
your overall calculation of damages on
the breach of oontract claim, oorrect?
A. I'm sorry.

Q.

You're pointing to a document.

Page 471
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CROSS- PENDERGRAFT (KLEIN)
exchanges.
So if you vvere a small
broker-dealer and you executed a
million shares a m.Jnth, you might
pay one price for those executions.
But if you were a large
broker-dealer and executed a
billion shares a month you might
pay a different prioe. And so
Penson, because Penson had a large
oorres!XJndent base that executed a
lot of volume, offered aggregation
services where we essentially put a
bunch of our clients tc:gether and
executed their orders so that we
oould receive- so we oould
receive volume disrounts. And then
typically we would keep a portion
of that volume disrount and we'd
share a f:X)rtion with the
ocrrespondent. And so call [
trade aggregation because we were
aggregating orders from mu~iple
oorresiXJndents in order to hit
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Page 472
1

CROSS- PENDERGRAFT (KLEIN)

Page 474
1

CROSS- PENDERGRAFT (KLEIN)

A

2 those break points on the various

2

3 exchanges.
MR. BAKAL: That I understand.
4

Q. And Penson staff and Opus's
3
4 staffv.ould work together to oorrect any

5
6
7
8

5 errors in that, correct?
6
A Yes, ma'am, I believe that's
7 oorrect.

But why would you have a receivable
from a correspondent firm, from an
intrcx:lucing broker-dealer, because

you paid the money and ittumed
9 out it wasn't as high as you
10 expected?
11
12

8

Q.

I believe that's true.

And together they would arrive

9 at the accurate figure, right?
10
A. I think they would -I think

n1EWITNESS: No.
MR. BAKAL: Why would you have

11 they'd arrive at the-- at an agreed upon
12 figure that reftected both sides' input.
Q. So it wasn't a set, objective
13

13 a receivable, how does that work?
14
n1EWITNESS: Becausewewould
15 pay the execution fees to the
16 exchanges automatically and then we

14 am.Junt, there were various fXJSitions that
15 bath sides had as to what the amount is?
16
A. Weill think in a business as

would provide an invoice or the
execution data to the oorrespondent
so that they oould reimburse us for
those fees that we had paid. So
the exchanges typically ran a month
or more behind in providing all of
23 the data. We would get, once the
24 exchange simply debits your acoount
25 for the fees, and then they send
17
18
19
20
21
22

17
18
19
20
21
22

large as Opus's, with as many trades and
shares that were executed, there were
almost always differences between what
Penson showed and what Opus showed and so
there would be a oonversation or
reoonciliation betvveen the parties in

23 order to arrive at an agreed upon number.
Q. And that reconciliation, that
24
25 settlement statement, that was for all
Page 473
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Page 475

CROSS- PENDERGRAFT (KLEIN)
you all the detail.

1
CROSS- PENDERGRAFT (KLEIN)
2 fees, it was nat just for pass through

MR. BAKAL: So you would
disburse it for your introducing
broker-dealers and then it would
take a month or tvvo for you to cut
it up and decide what was avved back
to you?

3
4
5
6
7
8

execution fees, it was for all fees that
Penson was claiming it vvas owed by Opus,
right?
A I'm nat sure if there was a

n1E WITNESS: Thafs right,
and thenMR. BAKAL: So [doesn't

9
10
11
12
13

statement summary for the month in which
the detail had been reoeived.
Let me say [a different way.

14
15
16
17
18
19

the various corresiXJndents was typically
one ortvvo month lag.
So «s possible that in the
November settlement statement it might
oontain the TAP invoice, the TAP numbers
from September, or «s possible that

really matter whether it is volume
discounts or not, itwasjustfees
that were disbursed on behaW of
clients.
THE WITNESS: Yes, that's
oorrect.
MR. BAKAL: I got [now.

Q. Thank you. And the way that
happened, you said [would lag behind?
A. Yes, ma'am.
Q.

In fact, isn't it true that
each month Penson would submit to Opus a
settlement statement setting forth what
fees Penson believed it was avved?

separate TAP invoice or not or if TAP was
simply included on the settlement

I think the detail, the reconciliation of
the detail and the division of that among

20 there would be a separate invoice for
21 September prepared. I just don~
22 remember.
Q. And you weren't involved at
23
24 all in that reoonciliation process,
25 oorrect?
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Page 476
1

CROSS- PENDERGRAFT (KLEIN)

2

A

No, ma'am.

3

Q.

And these passthrough fees

Page 478
1

PROCEEDINGS

2

MR. BAKAL: I got an answer.

3

CHAIRMAN: Any questions?

4 that you say, the TAP payments that make

4

MR. FRIEDMAN: No.

5 up one oomponentofthe amount that

5

CHAIRMAN: Give me a minute.

6 Penson claims it's owed, those were

6 One seoond. I might have missed a

7 related to execution, oorrecf?

7 question and answer, but did you

8

Yes, ma'am.

A

8 ask if, Ms. Klein, if documents
9 supporting the numbers on the first

And Penson hasn't sued under
10 the execution agreement, right?
9

Q.

11

A.
Q.

12

10 cause of action, damages for the

first cause of action were

I don't believe so.

11

And the other component was

12 produoed?

13 for clearing fees that Penson claims it

13

MS. KLEIN: I did.

14 was owed after the acoount was

14

CHAIRMAN: And was the answer

15 transferred to JPMorgan, ocrrect?

15 they were nat?

16

16

MS. KLEIN: It was.

17

CHAIRMAN: Is there going to

A.

The other component of the 2.4

17 million?
18

Q.

19

A.

18 be any documentation put into the
19 reocrd that supports the damages

20 calculation on the first oount?

MS. KLEIN: I don't have any

20
21

Yes.
Yes, ma'am.

further questions.

21

MR. HANCHET: We can do that.

22

CHAIRMAN: Redirect.

22 But we'd have to show you what a

23

MR. HANCHET: Can I whisper in

23 settlement statement locks like and

24
25

his ear, ask him one question
before? I'm nat suggesting an

24

if we were to printout a settlement

25 statement for Opus -well, I
Page 477

1
2

REDIRECT- PENDERGRAFT (HANCHET)

answer.

Page 479
1

PROCEEDINGS

2 shouldn't speak out cif school.
THEWITNESS: l'mnotsure

3

CHAIRMAN: Go ahead.

3

4

MR. HANCHET: Never mind, I

4 what we're talking about.

5

can ask him on the reoord.

5

CHAIRMAN: Alll'mwondering

6 REDIRECT EXAMINATION

6 is questions regarding burden of

7 BY MR. HANCHET:
Q. Mr. Pendergraft, when you talk
8

7 proof and whether or nat the
8 underlying documentation is subject

9

about invoices, what are you - you just

9 -has fairly been subjected to

10

10 analysis or cross examination.

13

mentioned invoices a oouple of times.
What do you mean by invoices?
A Well typically Penson's
oorrespondent invoices were as oounsel

14

has called them, called settlement

14 assume on that count, the

15

statements. And so typically that was

15 respondent.

16

the invoice sent to a oorrespondent. I'm
just not sure-

17 there's nothing further we \Mil do

11
12

17
18

Q.

I understand. ljustwantto

11

MR. HANCHET: Well-

12

CHAIRMAN: Because they're

13 going to have a different number I

16

MR. HANCHET: Yes. Well

18 on that with Mr. Pendergraft.

19

knavv what you meant by invoice. So you

19 Thafs how I'd like to answer that

20
21

meant settlement statement?
A lfs typically settlement

22

statement, thafs ocrrect.

20 question. We have a primary
witness on damages who hasn't
22 appeared yet. But as far as
23 underlying documentation-

23
24
25

MR. HANCHET: I have no

further questions.
CHAIRMAN: Any questions?

21

24
25

CHAIRMAN: I'm not saying [
needs to be an exhib[. But-
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PROCEEDINGS
MR. HANCHET: ltwouldn'tf[
in this room.
CHAIRMAN: What I would
normally think is that [would be
produoed in disoovery so the
respondents would have an
opportun[y to challenge the
oonclusion.
MR. HANCHET: Thafs what I
was getting at about invoices.
This isnHke if you buy

something at DuaneReade and you get
- «s not like that. When he
said invoice I was ooncemed about
the misimpression that might be
left. This is -I shouldn't
testify aboutthis. This is
enormously oomplicated and there's
lots cif numbers ftying back and
forth and as Ms. Klein said they
get together and reooncile and ifs
a long, drawn out process and
there's emails in the reoord
describing that process. lfs not

Page 482
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2
3
4
5
6
7
8
9
10
11
12

PROCEEDINGS
asset, and so it is true that had
Penson oontinued to process
business for Opus, that there would
have reached a time when Penson was
no longer in the clearing business
and the oomractwould have -the
oontract would have terminated I
think aooording to [s terms. But
that doesn't necessarily mean

13
14
15
16
17
18
19
20
21
22
23
24
25

have the opportun[yto realize any
value for that asset which was an
assetthat [paid significam

thafs what Penson VvOuld have done
w[h that oomract. Penson did not

am.Junt of money for because of the

breach.
CHAIRMAN: Did [have the
rightto sell that oontiract?
THE WITNESS: It had the right
-the oontract was assignable
undertvvo specific circumstances.
It oould be assigned w[hout
oonsent in context of a sale of the
major[y or virtually substamial

Page 481
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PROCEEDINGS
so easy as to say here is an
invoice and this is how much you
owe us.
CHAIRMAN: I have one question
or one point I want to ask.
W[hout in any way suggesting any
kind of thought out decision or
anything like that this, ~s
really a question of damages. In
the event the panel were to find
that Opus terminated improperly,
the fact that Penson withdrevv as a
broker-dealer on a specific ~XJint
in time which could have
oonstih.Jted automatic termination
under the agreement, if things had
been going along umil that point
in time, does that in any way
affect the damages calculation that
you've put forth here?
THE WITNESS: Sir, I think our
pos[ion is that Opus's breach
prohib[ed Penson from, from tirying
to realize any value for that

Page 483
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PROCEEDINGS
portion of the Penson assets, or it
oould be assigned at any time, w[h
oonsent, which oonsent cannot be
unreasonably w[hheld.

CHAIRMAN: Okay. Thank you.
I was curious about that All
right, thank you, Mr. Pendergraft.
THE WITNESS: Thank you, sir.
MR. HANCHET: Our next IMtness
is Tom Franko, but he has requested
that before we start he get the
opportun[y to get a glass of
water. Could we excuse him for two
or three minutes?
MS. KLEIN: We have water
right here.
CHAIRMAN: This is a full
service arbitration forum here.
MS. KLEIN: A matter of
housekeeping w[h regard to
exhib[s.
CHAIRMAN: Yes.
MS. KLEIN: To the extemthat
certain exhibits were identified
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PROCEEDINGS
during the first witness's direct

Page 486
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examination and cross examination,
some of those we'd like to move in
as I assume that claimant VvOuld.
We can do that process navv or we
can do that process later. I mean
there oould be some objections. We

will obviously try to work that
out. But if we can't we will need
to present that
CHAIRMAN: Why don~ we do
this. How about if you each
provide a list of exhibits you plan
to offer into evidence and we will
address that first thing tomonrow.

13
14
15
16
17
18
19
20
21
22
23
24
25

MR. HANCHET: Okay. Maybe we
can even stipulate and get rid of
most of the objections.
CHAIRMAN: If you can note
where the objections will be and
speak to those as well.
MR. BAKAL: Written list so I
don't have to tiry to listen. I'm
nat as quick as I used to be.

DIRECT- FRANKO (HANCHET)
ref:X)rt that I prepared in oonnection with
this arb[ration.
Q. And directing your attention
to the first eight pages.
A Yes.
Q. Can we agree that we'll call

that your report?
A You can.
Q. And then on the last page
there's what appears to be handwritten
signature. Do you reoognize that?
A.
Q.

That is my signature.
And below that [says October

14th, 2015?
A. Yes.
Q. Is it your understanding that
this vvas signed and finalized on or aOOut
that day?
A. It vvas.
Q. Now after that, immediately
after the signed page we have an exhibit
A and then there's a document.
A.
Q.

Yes.
Can you identify the document

Page 485
1
DIRECT- FRANKO (HANCHET)
2
CHAIRMAN: I think we need to
3
swear in this witness.
4
THOMAS A FRANKO, Having been
5
called as a witness, having been
6
first duly swam by the Notary
7
Public (Mark Richman), was examined
8
and testified as follows:
9 DIRECT EXAMINATION
10 BY MR. HANCHET:
Q. Good afternoon, Mr. Franko.
11
12
A Good afternoon.
Q. I'd like to ask you a few
13
14 questions about your background.
15
A Sure.
Q. Before I do that, have you
16
17 prepared a report in connection with this
18 arbitration?
19
A I have.
Q. And let me direct your
20
21 attention to our binder and specifically
22 P 27 and I'd ask you to familiarize
23 yourself w[h that document and let me
24 knavv if you reoognize it?
25
A As I said, this is the expert
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DIRECT- FRANKO (HANCHET)
that is exhibit A to your report?
A Exhibit A is my curriculum
vitae.
Q. You have another word for
that? Is that a rEsumE?
A REsumE.
Q. Okay. What is exhibit B,
which is next attached to that?
A. Exhib[ B is a schedule ofthe
cases on which I've been retained as an
expert.
Q. And just so we're clear, does
this reflect cases in which you've

testified or simply been retained, or
both?
A. Both, both cases in which
either I've been retained and it includes
cases in which I have also testified, so
there's a subset of the cases.
Q. And then let's take a look at
exhib[ C. Can you identify what exhib[
Cis?
A. Exhib[ Cis the-- my

retainer agreement for this matter.
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DIRECT- FRANKO (HANCHET)
Q. Lefs focus for the time being
on whafs attached to your report as
exhibit A, your curriculum vitae.
A Yes.
Q. Generally speaking, can you
please describe your educational
background starting atthe earliest after
high school.
A. I attended Fairfield
Univers[y, graduating in 1969 w[h a
bachelor's degree. I then acquired some

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

education, a teaching certification
attending classes at SUNY, State
University of New York at Oswego and
Southem Connecticut State Univers[y and
then I attended Fordham Univers[y Law
School, graduating from there in 1997.
Q. Now can you tell the penel the
time that you first entered the
workforce?
A. You mean as-

13
14
15
16
17
18
19
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21
22
23
24
25
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DIRECT- FRANKO (HANCHET)
Fordham, I started working at Shearson
Hayden Stone as a legal assistant on a
part time basis during the school year
and a full-time basis during the summer

Q.

Post higher education.
A. Post higher education. Well
actually while still in law school at

DIRECT- FRANKO (HANCHET)
Shearson wanted to have somebody deal
with those elements on a regular basis
and eventually what happened was I had a
little department mostly made up of
fellow law students that on a rotating
basis processed the Rule 144 trades,
approved the trades, did all the homework
that had to be done w[h that.
And I also had an opportunity
to work with the general oounsel in
particular, Phil Hoblin on l[igation and

regulatory matters and that created sort

of my interest in the brokerage business
even while I was in law school.
Q. Did there oome a time that
you, after graduation from law school,
that you entered the workforce on a

perrnanentcapac[y?
Yes, I did.
Please describe for the penel
who you worked for and what you did.
A. Sure. fts it states here,
shortly after I graduated fiom law school
I joined EF Hutton as vice president and
A.

Q.

Page 489

break.

Q. And what was the business of
Shearson Hayden Stone?
A Shearson Hayden Stone was one
of the largest wire houses at the time.
It was Sandy Weill's created firm. It
was the old Shearson Hammill Hayden
Stone. Sonne of the old timers in the
room of ncx:lding their heads.
CHAIRMAN: How dare you?
Q. Careful w[h the old timers.
A. Well a lot oftimes when I say
Shearson Hayden Stone I get that
reaction. I apologize if I Q. What were your
responsibilities at Shearson Hayden
Stone? Lefs m.Jve on.
A. fts I say, I was a part timer.
Atthattime Rule 144 was a big deal and
the attorneys in the legal department at
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DIRECT- FRANKO (HANCHET)
assistant general oounsel. Then I put in
a short stim at the New York Stock
Exchange in market surveillance and
regulation department I then joined
Cralin and Company which was a Nevv York
Stock Exchange member firm, became a New
York Stock Exchange membarfirm doing a
retail business. I was its general
oounsel.
And after !hall joined LF
Rothschild Unterberg Towbin as vice
president and associate general oounsel
working on litigation, clearing issues
and regulatory issues and then I was
asked to join Pershing and Company.
Q. So before joining Pershing, we
will deal with that in a moment, were all
of these [X)Sitions you just described
essentially legal in nature?
A. They were all legal in nature.
Q. Were all of the employers
involved in the securities business in
some capacity?
A. Yes.
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Q. And to what extent did you
obtain familiarity w[h the clearing

Page 494
1
2
3
4
5
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business specifically in those IXJSitions,
again pre-Pershing?
A Pre-Pershing, Cralin was an
introducing broker both to Pershing and
to Bear Steams at various times, so I

became familiar with it in that respect
Rothschild had a substamial
clearing business and I was the principal
lawyerw[hin Rcthschild dealing w[h the
clearing business.
Q. So acoording to your
curriculum vitae, in 1986 you joined
Pershing; is that right?
A. That's oorrect.
Q. Why don't you describe to the
panel briefly your career at Pershing?
A. Sure.
Q. And before you do that why
don't you tell the panel what Pershing
is?

A. Pershing was and is the
world's largest clearing finm. That

DIRECT- FRANKO (HANCHET)
subsidiary business that I was involved
w[h. We had Pershing Trading Company
which was a regional specialist and over
the oounter market maker. I helped fonm
that oompany and basically had final
responsibil[y in the legal department
for that.
We then -we also had
Pershing Advisor Services which was a
first part of Pershing and then became a
separate business which offered brokerage

13
14
15
16
17
18
19
20
21
22
23
24
25

services, clearing services to registered
investment advisors and for a period we
also had DLJ Direct which was at one
point one of the largest online disoount
brokers.
Q. Navv according to this document
you were there for aOOut 20 years?
A. Just about exactly.
Q. And [ looks like you held a

1
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3
4
5
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A Yes. Weill joined Pershing
and at thattime Pershing's egal

number of different positions. Why don't
you explain to the panel havv your career
evolved, if it did, at Pershing in those
20years?
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means that its business was being the
back offioe for cther brokerage finms.
Most of the business is on a fully
disclosed basis, which means that a
customer of an intrcx:lucing broker-dealer,
which is a full registered broker-dealer,
who elects to use the services of
Pershing for its and its customers
business, those customers would receive,
for example, a statement that says your
broker is X, Y, Z and oould- and that
the clearing broker, the broker that
holds possession and is doing the back
office work is Pershing.
Pershing's business extended
to US domestic. We had an office in
London and we had business in Australia
as well. All those were part of[. We
cleared internationally for
broker-dealers throughoutthe world. I
used to joke, everywhere but Antarctica,
and if we oould find some penguins we
would have them come down as well.
But Pershing also had some

Page 495

department was the general oounsel who
also had res~XJnsibility for compliance
and credit So general oounsel at that
poim basically left most of the legal
work to me. And he worked mostly w[h
oompliance and credit issues. And I grevv
the deparbnent overtime, taking on m.xe
and more responsibility internally
obviously. Evemually I had about 14
attorneys working for me mostly in Jersey

C[y but also in Pennsylvania and I think
we had three attorneys in our London
facil[y was well. So all ofthose
repcrted up to me. And, you know, [was
a full service legal deparbnent. We were
dealing w[h litigation, we dealtw[h
regulation, we tried to represent the
finm very strongly when regulatory change
came about to represent the clearing side
of that business to the industry, for
example, in the many industry oommittees
that I served on. So I also did quite a
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2 b[ofthat.

Page 498
1
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2 ourselves, and I chaired an ad-hoc
3 oommittee of the clearing firm's

Q. It appears that there came a
3
4 time where you became the general

4 oommittee that worked extensively with

5 oounsel. Is that essentially the top
6 lawyer at Pershing?
7
A That was, yes.
Q. And how long did you serve in
8

5 the NYSE, the SEC, the NASD, to oome up
6 with what became the 1999 revisions to
7 the basic clearing rule, which is now
8 subsumed into the FINRA clearing nule.
Q. I see a reference to the SIA's
9

9 that role as best you remember?
10
A. Approximately three years.

10 anti-money laundering committee. Can you

Q. And before that you were
11
12 nurnberhNo,lguess?

11 briefly explain what that is?
12
A. Same thing, as anti-money

13
A. I was number two.
Q. And in yourcapady, I see
14
15 there are some bullet f:Qints here. Can
16 you just briefly outline some of these

13
14
15
16

laundering became a bigger and bigger
ooncem of the industry, the unique
ooncems of the clearing firms became
important. So I worked very closely w[h

17
18
19
20
21
22

the anti-money laundering oommittee which
is oomposed of members of other brokerage
firms to make sure that the nules that
were being developed reflected the role
of the clearing firms and made sure that
the distinctions betvveen the roles of the

17
18
19
20
21
22

responsibilities that you've listed here?
A. Sure. As [states here, I
was a member of the, as general counsel I
was a member of the executive committee.
So therefore that was basically the
day-to-day goveming body of Pershing

23 along with the senior people of ather
24 departments. We worked in all aspects of
25 the firm's clearing business. We drafted

23 tvvo parts of business were reoognized.
Q. Now the next bullet [says
24
25 you served as SiXJkesman to the treasury
Page 497

Page 499

1
DIRECT- FRANKO (HANCHET)
2 an implemented credit trading control and

1
DIRECT- FRANKO (HANCHET)
2 in Washington regarding US Patriot Act

3
4
5
6
7
8

3
4
5
6
7
8

Just explain very briefly whatthat is.
A Most of you are probably aware
the US Patriot Act has a number of strong
restrictions on the kinds of information
that must be gathered, who can iXJSSess
it, how ifs shared, where ifs shared,

9 practioes, basically every aspect of the
10 clearing business within the firm was
11 involved in.
Q. In the seoond bullet you say
12
13 you were asked by SAl. What is SAl?

9
10
11
12
13

etcetera.
Again, the interest vvas to
make sure that the respective roles of
clearing and introducing firms and as
well as prime brokers and executing

14
A. SIA
Q. SIA sony?
15
16
A. I think we have an SAl here.
17 Securities Industry Association, that was
18 the industry lobbying and education arm
19 of the industry at that time. There came

14
15
16
17
18
19

brokers and prime brokerage relationships
were reoognized and that treasury which
was VvOrking on the rules was well aware
of that.
Q. Next bullet you're talking

20
21
22
23
24
25

advisory oommittee to the Bureau of
Securities. Just explain briefty what

20
21
22
23
24
25

operational procedures. We negotiated
fully disclosed clearing agreements. I
was a member of the risk management
steering oommittee which basically looked
at risk and all aspects of the firm.
Worked on margin issues, trading

a time in the- when the New York Stock
Exchange and the SEC and the then NASD
wanted to amend rule 382 which was the
basic New York Stock Exchange clearing
rule. There had been some problems with
ather clearing firms, not including

aOOut New Jersey governors, a special

that is.
A. Yes. There came a time when
the Nevv Jersey Bureau of Securities,
which is their state blue sky
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organization, was some member First
Jersey and the various problems with
First Jersey, it was found that the New
Jersey blue sky laws lacked scme basic
protection, scme basic aspects that they
needed to both strengthen the laws and to
reoognize the current developments in the
securities industry, and I was asked to
serve on the oommittee to help the bureau
redraft its rules. That was several
years, several year exercise.

1
2
3
4
5
6
7
8
9
10
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DIRECT- FRANKO (HANCHET)
by rrostly firms in the clearing space,
but I've also served as an expert in
ather kinds of matters, and also I've
been asked by firms mostly in the
clearing space to work on things like
revising their fully disclosed clearing
agreement. I did that for Merrill Lynch
a couple of years ago. So «s those
kinds of matters. For another example, I
helpad when Merrill Lynch was selling its
overseas branch offices to Julius Bear, I

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And then the last bullet in
this section, [talks about uniformed

13
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19
20
21
22
23
24
25

worked very closely with the -what
should I call it? The team of lawyers
who were working on that transaction to
make sure that all the clearing aspects
of that transaction were oovered because
Merrill Lynch was going to oontinueto
clear for those branch offices for a
period ciftime.
Q. Now tuming to the second page
of this document, you've listed
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decisions that affected the clearing
business.
Q. So all of these activities
that you've listed were done in addition
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additional activities that are related to
the clearing and securities business that
are set forth in this section ofyourCV?
A. As [ says here, the ad-hoc

securities act?
A. Yes.
Q. Can you explain your role
here?
A. The uniformed securities act
sets oommentary, and there was oommentary
on the role of clearing and executing
brokers. And so I worked with a small
oommittee to make sure that the
commentary adequately reflected the nules
and regulations and the various court

additional activities.
A. Sure.
Q. And can you just summarize the

Page 501

to your day-to-day responsibilities as
general oounsel and ather more
subordinate oounsel at Pershing; is that
rig hit?
A. Yes. To actually fill [out,
I mean that was basically our firm
Pershing always encouraged its people to
be active in the industry because it was
felt that [was very important for

Pershing as leading clearing firm to take
a role in those regulatory developments.
Q. Now atthe top cif the CV it
says attomey - expert w[ness 2006 to
present
A. Yes.
Q. Can you please describe for
the panel your role in this time frame as
an attomey-expert witness?
A. Well, I'm mostly retired but I

do get called on to ba an expart IMtness

Page 503

clearing firms oommittee I already
discussed. The seW regulation
supervisory practices oommittee was an
SIAcommilteethat met regularly. By the
way, SIA is now SIFMA. that met regularly
w[h the exchanges and the NASD over nule
changes, over proposed rule changes and
the like. The New York Stock Exchange
oompliance advisory oommittee is similar
in that comext. Alsc I was regularly a
speaker and panelist on the topics that
are listed there. And the rest is, you
know, sort of public service, oollege
trustee and things of that nature.
Q. And I see on page 3 you've
listed key achievemems. Is there
anything you wamto highlightforthe
panel here? I'd rather you didn't go

through this whole thing. Obviously they
can read it on their own. lfs okay to
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2 say no.

A

2

Stock Exchange in 850?

3

A

4 everybody.

4

Q.

And why did you leave there?

5

Q.

Lefsgotoexhib[Bplease.

5

A

A much better offer from

6

A

Sure.

6

Cralin and frankly bureaucracy of the

7

Q.

And I see a series of cases

7

exchange didn't attiract me.

3

Altheriskofboring

8
9

8 and you mentioned in passing before,
9 these are cases where you served as an
10 expert, right?
11

A.

That is oorrect.

12

Q.

And in everycasewhereyou

13 were put forward as an expert, vvere you
14 aW;ays qualified?
15

A.

16

lwas.

saying you testified in all of

18

22

these cases?
THE WITNESS: Probably two
thirdsofthem. Afewofthem
settled. But, you know.
CHAIRMAN: You don't get

23
24

19

20
21

CHAIRMAN: Any objection to

the proffer of Mr. Franko as an
expert w[ness?

13

MS. KLEIN: I do not

14

CHAIRMAN: Please oominue.

15 DIRECT EXAMINATION

CHAIRMAN: Excuse me, are you

17

MS. KLEIN: I don't have any

further questions.

10
11
12

About ten momhs.

16 BY MR. HANCHET: (Cominued)
17

Q.

Mr. Franko, you talked aboU[

18

Pershing and you said that was the number

19

one clearing firm in the ooumry I think

20

you said.

21

A

In the world.

Q.

In the world, excuse me. Havv

qualified until the hearing if I'm

22
23

nat mistaken.

24

in your experience- are you familiar
w[h an em[y called Penson Financial

25

Services Inc.?

25

THE WITNESS: Obviously. But
Page 505
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when I was asked to be qualified, I

A

Yes,lam.

qualified.

3

Q.

How did you first become

MR. HANCHET: Atthis point

18

DIRECT- FRANKO (HANCHET)

4 familiarwith PFSI?

we'd like to put forward Mr. Franko

5

as an expert on the clearing and
securities business.
CHAIRMAN: Cross examine?

6
7
8
9
10

So we were constantly looking at who our
oompetitors were, what their offerings
were, what their likely successes were,
havv they were doing versus our attempts

11

to woo and keep the introducing broker

MS. KLEIN: I just have two
10
questions.
11 VOIR DIRE EXAMINATION
12 BY MS. KLEIN:
Q. I think maybe you touched on
13

14
15
16
17

Page 507

1
2

VOIR DIRE- FRANKO (KLEIN)

A Well Pershing as a matter of
its business would track our oompetitors.

12 oommun[y.

A

Never.

Q. And based on your experience
14 at Pershing, are there any material
15 differences, aside from size, betvveen
16 Pershing and Penson Financial?
17
A. Nat, not material, no.

Q.

And just on your, I'll call [

18

one of them. So were you ever offered as
an expert in any hearing or trial in
which you failed to qualify?

13

Q.

Lefs tum to your report

19

CV, that makes [ easier, CV, you said

19 please. And [may seem illogical but

20

you were briefly at the New York Stock

21

Exchange?

20
21
22
23

22

A

23

Q.

Yes.
I see you ended at EF Hutton

why don't we start on page 4. Were you

asked to revievv any materials in
oonnection with providing the opinion
oontained- the opinions oontained in

24

in '80 and you started in Cralin in 1980,

24 this report?

25

so how long were you at the New York

25

A.

Yes, and that list of
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2 materials is listed under item 5, review

2

A

3 of materials.
Q. So the bullet points are the
4

3
4

MR. HANCHET: Can we go off
the reoord for one seoond?

5 various things that you reviewed?
6
A They are.
Q. Can you think of anything else
7

5
6
7

CHAIRMAN: Lefsgooffthe
reoord.
(Discussion was held off the

8 thafs not on this page that you

8

reoord.)

9 reviewed?
10
A. I also looked atthe pretrial

9
10

CHAIRMAN: Back on the reoord.
Q. I notioe on page 3 atthe

11 briefs of both parties. And thafs the
12 quick revievv, yes.

11 bottom it says retention and oompensation
12 in your ref:X)rt.

Q. Did you look atthe expert
13
14 report of Mr. Doran?
15
A. Yes, I did.
Q. On page 1 there's an
16

13
A. Correct.
Q. Can you please outline to the
14
15 panel what the terms of your retention
16 and oompensation are?

17 intrcx:luction and scope of assignment. Do
18 you see that?
19
A. Correct.
Q. You see that there are various
20
21 issues that you are asked to oonsider?
22
A. Correct.

17
18
19
20
21
22

Q. Can you please tell the panel,
23
w[h
referenoe to this, if that helpa,
24
25 what questions you were asked to

Q. Is this particular
23
24 oompensation rate consistent with your
25 ather engagements as an expert?

I do.

A. Sure. I am billing atthe
rate of $550 an hour plus any expenses.
My oompensation is the usual for an
expert in that no part of the
oompensation is oontingent upon anything
other than my hourly rate.

Page 511

Page 509
1
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2 oonsider, please?
3
4
5
6
7
8

A Well as listed here, whether
the margin lending practices reflected in
Penson's agreements are oonsistentwith
industry practioe, industry standards,
whether portfolio margining agreements
oontaining exclusivity provisions are

9 oomm:m, whether fixed term portfolio
margin agreements containing exclusivity
have eoonomic value. And whether the
termination of PFSI's agreements were

10
11
12
13
14
15
16
17
18
19

oonsistem IMth industry standards.
Whether the tenm prooeeding had a
particular meaning in the industry. And
finally, whether it is common in the
industry to spl[ custody, financing and

execution and clearing between different
firms, between and among.
Q. W[hoU[ tuming to the
20
21 oonclusions and the remainder of your

22
23
24
25

report, can you tell the panel whether
you actually have opinions with respect
to the six areas of inquiry that you were
asked to oonsider?

1
2

DIRECT- FRANKO (HANCHET)
A It is.

3
4
5
6
7
8

Q. Can you estimate for the panel
the amount of time that you've spent to
date in working on this matter and
forming the opinions that are oontained
in this report?
A I think atthis point I've put

9 in between 40 and 50 hours.
Q. Now w[h respect to the
10
11 preparation of this report.
12
A. Yes, sir.
Q. Can you please describe the
13
14
15
16
17
18
19

stepa that you took to prepare this
particular report?
A. Well the steps are what one
would expect. Your firm oontacted me,
asked me if I'd be interested in serving
as an expert. I reviewed the materials.

20 You sent me materials that we discussed
21 w[hin the report. And then we had some
22 discussions about what the issues that
23 needed expert opinions were and I
24 prepared a report aooordingly.
Q. Lefs tum to the oontent of
25
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the report
A Sure.
Q. And we'll tum to page 5. The
question that you were asked to consider
on page 1 is, A whether the margin
lending practices reflected in Penson
Financial Services agreements are
oonsistent with securities industry
standard&
And you provided an answer on
page 5 in the underlined portion. Wha«s

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
havv in a typical margin lending situation
there are Feo calls, New York Stock
Exchange calls or house calls which are
-Fed call govems the initial extension
of credt A house call reflects the
finm's own judgment w[h respect to the

13
14
15
16
17
18
19
20
21
22
23
24
25

your answer?
A. The ansvver is yes.
Q. They were oonsistent?
A. Absolutely.
Q. Please explain to the panel
this first number. You have a number 1
here am:mg your opinion, opinions with
respect to this question.
A. A margin lender always has the
right to exercise discretionQ. Go slavv. Just slow down.
A. I'm sony, yes. A margin
lender always has the right to exercise

13
14
15
16
17
18
19
20
21
22
23
24
25

permitted under the margin rules.
Q. In the middle of [says

1
2
3
4
5
6
7
8
9
10
11
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DIRECT- FRANKO (HANCHET)
its discretion to change margin
requirements and m.xeover margin lenders
never guarantee any level of financing.
Q. Now what's your basis for the
statement that margin lenders never
guarantee any level of financing?
A Well, 35 years experience in
the industry, extensive exposure to
credit and margin practices throughout
the industry, review of numerous margin
agreements at the various firms of which
I served and in oonnection with the
drafting and redrafting of our own
agreements from time to time.
Q. So in number2 [appaars that

level of cred«s willing to extend IMth
respect to a particular security or group
of securities. And of ocurse a Feo call
-excuse me. Nevv York Stock Exchange
call reflects the minimum level thafs

subject to applicable regulations the
am.Junt a clearing firm will lend to an
investor is determined by many factors.
Can you please explain what you mean by
that and what factors a clearing finm
takes into oonsideration.
A. Sure. The rules sort of set
minimum standards fora margin loan, Fed
call which is the 50 paroent in[ial
requirement. We're talking aOOut a
regular margin agreement here. And a Nevv

Page 513

you explain -well what does number 2
do?
A. It explains what margin
lending is and describes both thedescribes the benefrt to the customer,
which of oourse is increasing retum
because of leverage, and also talks to
some degree about the risk that is
associated w[h that and talks about also

Page 515
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DIRECT- FRANKO (HANCHET)
York Stock Exchange call which is the
standard 25 peroent margin tha«s
penmitteo and we are talking about
equities.
But a finm will look at its
estimation of the risk in a particular
loan against marginable securities. For
example, a firm may decide to not extend
any credit at all to securities under
lefs say $5 a share. ~ might look at
the fact that a given security is
illiquid, [just doesn'ttrade enough to
take care ofthe volume tha«s expected
to be- that wculd have to be liquidated
in the event of a call.
It might look at volatil[y.
A gocx:l example was during the dot-com era
where the dot-com stocks were just so
volatile that most firms imposed very
high margin requirements, in fact in some
cases hundred percent margin
requirements, in other words no loan
value.
Q. When you say a high margin
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2 requirements, are you talking about house

2 much can be granted to all customers is

3 rules?
4
A House rules.

3 also regulated.
Q. When you say a firm has to
4

Q. Thafs an expression that was
5
6 used in this firm?
A Yes, thafs the standard,
7
8 margin rules.

5 apply to its regulator, what are you
6 talking about?
7
A In other words, a firm like

Q. So thafs something that
9
10 Pershing, in your experience, might have

9 we have in place the systems, the
10 procedures, the operational oontrols and

11 said, okay, this is going to be the house
12 rules in these circumstances?

11 demonstrate those, and obviously the
12 capital to be able to provide portfolio

13
A. This is how much we will lend
14 regardless ofthe amount permitted by the
15 rules.
Q. Okay. Now in section 3 you
16

13 margining lending. And then ifs up to
14 the regulatory organization, FINRA
15 typically, to say yea or nay.
Q. Navv are those the core
16

17
18
19
20
21
22

8 Penson would have to go to FINRA and say,

intrcx:luce the concept of portfolio
margining. Can you explain what you're
saying in secton 3 to the panel please.
A. Sure. Traditional margin
takes in -looks at individual
securities and oomes up with a number

17
18
19
20
21
22

23 versus the individual securities.
24 Portfolio margining is a system thafs
25 been developed that looka at the entire

differences betvveen regular margin
lending versus f:Qrtfolio margin lending?
A. I think so.
Q. Now in number 4 you say, both
are regulated by the federal and FINRA
regulations, by OOth I mean margin

23 lending and portfolio margin lending.
24
A. Sure.
Q. Please explain.
25
Page 517

1
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2 portfolio to oome up w[h a risk profile,

Page 519
1
2

DIRECT- FRANKO (HANCHET)
A Federal regulation is the

3
4
5
6
7
8

Federal Reserve board and FINRA
regulation is the margin rules of FINRA
Q. So please describe what those
regulations are, just generally speaking.
A Well for portfolio margining
the FINRA regulation is as I described.

20
21

if you would, for that entire portfolio.
This is sort of a development
in the industry that allows customers who
can meet the requirements of portfolio
margining under the applicable rules to
take advantage of very much increased
leverage over the standard requirements.
Q. Navv when you say meet the
requirements, what are you referring to?
A. Well currently, for example,
if a broker-dealer can provide intraday
margin calculations the customer must
have at least$150,000 equity in his
acoount, the customer must also be
approved for naked option trading, which
is considered risky, has to sign a
separate agreement that they recc:gnize
the risks attendant upon portfolio
margining, and there's various limits on

20 does that mean?
21
A. Well a house call is, as I

22
23
24
25

the firms themselves. They actually have
to apply for permission to their
regulator to offer iXJrtfolio margining
and the iXJrtfolio margining amounts, how

22
23
24
25

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

9 It has to be approved. There has to be
special approvals. There has to --the
firm has to demonstrate that it has
intemal controls to be able to offer
portfolio margining and the methodology

10
11
12
13
14
15
16
17
18
19

for portfolio margining has to be
approved. The only current one thafs
approved is the TIMS program of the OCC,
Options Clearing Corporation.
Q. Navv in your next sentence you
start talking about house calls. What

said earlier, the firm has, the brokerage
firm is doing a oonstant revievv of its
margin, its exposure to the lending, the
margin lending. lfs looking atthe
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1

Page 522
1
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2 volatility ofthe securities. lfs

2 volatile situation.

3 looking atthe market in general. lfs

3

4

4 aOOut portfolio margining you introduced

looking at interest rates. lfs taking

Q.

Now when we Sf:Oke briefly

5 the ooncept Are you familiar with a

5 into aoocunt all ofthe factors that any
6 lender would take into acoountwhen it's

6 ratio of six and two thirds to one?

7 making a secured loan, and thafs what

7

A

Yes.

8 these are, they are secured loans, and

8

Q.

Can you please explain to the

9 looking to the security and to some

9 panel what that represents, what that is.

10 extent to the credit worthiness of the

10

borravver.
Q. So ifs oertainly, if I
12

margining is 25 percent or basically four
12 to one, but portfolio margining goes to

11

A.

Because under traditional

11

13 understand you oorrectly, is it or is it

13 six and two thirds to one. So in other

14 not looking beyond the portfolio

14 words about a 15 peroentequ[y

15 underlying a particular relationship?

15 requirement as opf:Osed to a 25 percent

16

A.

16 equity requirement.

Yes, «s-a portfolio plus

17 overall market oonditions, interest rate

17

Q.

Please explain.

18 fluctuations, intemationallending that

18

A.

Doing both sides, yes.

19 might include even oountry risk and
20 things of that nature.
Q. Navv can you -well - so you
21
22 make the statement that clearing firms
23 retain, as you put it, the unfettered

Q. Please explain if you want to
19
20 do 15 peroem thafs fine, what does that
21 mean, a 15 percent equity requirement?
22
A. In other words, instead of
23 requiring that the customer have 25
24 percent equity, the customer needs to

24

rightto liquidate positions. Is that a

25 true statement?

25

have at least 15 peroent equ[y w[hout

1

DIRECT- FRANKO (HANCHET)

Page 521
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1
2

A

That is absolutely a tnue

3 statement
4

Q.

A

2 application of the firm's own
3 requirements.

Is that common in the

5 industry?
6

Page 523

4

Q.

In order to do whaf?

A In order to participate in
6 portfolio margining.
Q. Why don't you give ooncrete
7
5

That is absolutely common in

7 the industry.
Q. Now you say such discretion is
8

8 example of how that might work? If

9 necessary, especially in volatile

9 somebody had a hundred dollars what would

10 markets. Explain that, please?

10 be their margin limit?

11

A.

Well, a margin loan is a loan

11

A.

~ wculd

be six and two thirds

12 thafs besed on the value ofthe

12 times the hundred dollars. 633.

13 securities. In a rapid decline of the

13

MR. BAKAL: 666.

14 market, a market crash, broker-dealer is

14

MR. HANCHET: He's not a

15 going to be able to- needs to be able

15

16 to make an instantaneous decision. In my

16

17 own experience I've seen margin calls

17

18 that have to be answered, met in 15 or20

18 paragraph 4, you talk about discretion.

19 minutes. Margin -liquidations that are
20 made when you oouldn't reach the customer

19 Are you saying that a clearing firm has
20 or does not have discretion to lend up to

21

at all w[hout even talking

to the

22 customer. So the broker-dealer always

21

mathematician.
CHAIRMAN: Math expert.
Q.

Now I'm ooming back to your

this 6.671im[ that you've described?

24 cred[worthiness and [s cap[al by

A. Yes, it a"'ays has the
23 discretion to give the maximum permitted,
24 but it need nat grant the maximum

25

25

23

has and a"'ays needs to protect [s
being able to act quickly in a very

22

penmitted.
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Q.

Page 526
1
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2 docurrent P 4, which we've been talking

Typically in your experience

3 do clearing firms want to grant the
4 maximum?

3 aOOut in this room, as the portfolio
4 margining side agreement, or agreement,

5
A Well, obviously the more you
6 lend the higher the rate ofretum, so
7 yes, you'd like to be able to lend as

5 PMA?
6
A Yes.
Q. And once again is P 4 the
7
8 document that you're referencing in

8 much as fXJSSible. But good sense, gocx:l
9 business sense dictates that at times you
10 may not want- you may not do that.

9 paragraph 6?
10
A. No, that's the side agreement.
11 I'm talking aboutthe standard PAM

Q. Navv in number 5 you make the
11
12 statement, in my experience I have never

12 agreement.

Q. Directing your attention toP
13
14 6 then, it is a series of agreements. Is
15 this what you're referring to?
16
A. P 6, the first document which
is
a
basically customer aa;ount agreement
17

13 seen a clearing firm guarantee a certain
14 level of financing to any margin
15 customer.
16
A. Yes.

Q. Is that a oorrect staterrent?
17
18
A. That is a true statement
Q. Please explain.
19
20
A. Well, 20 years experience at
21 Pershing, constant intersection with our
22 oompetition in the sense that there would

18
19
20
21
22

23 be discussions about this. My experience
24 at Rothschild, at Hutton, so all of those
25 places, no one, no brokerage firm and

Q. Navv directing your attention
23
24 to your revievv of material section.
25
A. Yes.

and margin agreement and then the
portfolio margin agreement that's there,
in that agreement, thafs Penson_Opus
6853, these are standard form agreements
throughoutthe industry.

Page 525

Page 527

1
DIRECT- FRANKO (HANCHET)
2 certainly no clearing firm would ever

2

3 guarantee a certain level of financing.
Q. You go on and start describing
4
5 the clearing agreement, referencing it, I
6 apologize, do you see that?
A Yes, I do.
7
Q. Just so we're all on the same
8

3 says portfolio margining aOOJunt side
4 agreement. Do you see that?
5
A I do.
Q. Do you have an understanding
6
7 whether you reviewed that?
A I did.
8

9 page, when you say the clearing
10 agreement, can you - do you have the
11 binder?
12
A. Mm-hmm.
Q. Good. Can you keep your thumb
13

Q. In connection with your
9
10 statements in number6, did you include
11 in your oonsiderations the iXJrtfolio side
12 agreement as well?
13
A. In the sense that the related

14
15
16
17
18
19

14
15
16
17
18
19

agreerrents is there. Really what I was
trying to say is that the standard
agreements are the standard agreements.
I wasn't dealing with this side agreement

20
21
22
23
24
25

documents that you reference in paragraph
6, do you have a vievv as to whether

in your opinion. Good. Can you take a
look at P 2, please. Can you identify
this document?
A. This is a fully disclosed
clearing agreement, this is Penson Penson
Financial Services and Opus Trading Fund.

Q. So in Seeton 6, or paragraph
20
21 A 6 where you reference the clearing
22 agreement, are you talking aOOut this
23 document, P 2?
24
A. Yes, I am.
Q. Same question, with respect to
25

1

DIRECT- FRANKO (HANCHET)

Q.

V, one ofthe bullet points

here.

Q.

Navv in oonnedion with the

those, any of those oontain a guaranteed
level of financing?
A. Absolutely not.
Q. Directing your attention then
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1

Page 530
1
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2 decrease the amount of financing it gave

2 to paragraph P 4 which 3

MS. KLEIN: Exhib[P4?

3 to Opus, and that is ocnsistem w[h the

4

MR. HANCHET: Yes.

4

5

Q.

Which we'll call the side

language of the agreement and security

5 practice. And [also -we're getting
6 to the next topic here but I also state

6 agreement for clarity sake.
7

A

Yes.

7 e;ery night credit margin lim[s that I

8

Q.

Have you reviewed the side

8 understand FINRA plaoed on PFSI are

9 agreement?
10

A.

9 irrelevant to and separate from the
10 agreement that govems the relationship,

I have.

Q.

And do you have any vievvs with
12 respect to the side agreement whether it

12 PFSI a"'ays has the right to exercise its

13 oontains any guaranteed level of

13 discretion to change margin requirements.

14 financing?

14

11

15
16
17
18
19

20
21

11

A. I see no such words in that
agreement.
Q. So you do have a view?
A. I do have a view and the view
is there's absolutely no such
requirement.

Q.

and finally that a margin lender such as

MR. HANCHET: Would this be a

15

good time to take a short break?

16

CHAIRMAN: How much long do

you think you have on direct?

17

MR. HANCHET: I don't think we

18
19

will finish today.
CHAIRMAN: You won't finish by

20

No guaranteed level of

21

22 financing?
A. No guaranteed level of
24 financing in any respect.
Q. And in oonnection with
25

the end ofthe day?
MR. HANCHET: I don't think we

22

23

23

will finish today.

24

CHAIRMAN: Lefs take a very

short break, like ten minutes.

25
Page 529

1
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Page 531
1
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2 rendering your opinion did you have

2

3 occasion to look at any JPMorgan

3

(A reoess was had.)

4 documents?

4

CHAIRMAN:

5

A

Yes, I did.

6

Q.

Let me just make sure it's on

Thafs fine. 011 the reocrd.
Back on the

7 your list. Have you had oa;asion to

reoord.
Q. Before we move on to the
6
7 seoond opinion oontained in your re~XJrt,

8 review P 11?

8 I would ask you

9

A

10

Q.

11

Yes, I have.
And can you idemify to the

5

to just take a look at

9 the PMA side agreement again. There's
10 been some testimony oonceming paragraph

panel what P 11 appears to be?

11

A. It's a iXJrtfolio margining
13 risk disclosure statement, an

12

14 acknowledgment in the fonm used by

14

15 JPMorgan.

15

A.

Yes.

16

Q.

Now in paragraph 1 do you see

12

16

Q.

To the best of your

13

1.
MR. BAKAL: What number is
that again?
MR. HANCHET: P 4. Sonry.

17 understanding does this oontain any

17 any reference to oollateral?

18 guaranteed level of financing?

18

19

20
21

22
23
24
25

It does not.
Q. Navv with respect to your
statement in paragraph 8, you render an
opinion. Can you please explain to the
panel what the opinion is and what's the
basis for this opinion.
A. My opinion that PFSI oculd
A.

A.

Yes, there's $5 million.

Q.

That's the initial acoount
20 funding that we've been talking abouf?
21
A. Thafs ocrrect.
Q. Navv what control, if any, does
22
19

23 that $5 million have on PFSI's
24
25

requirement to provide any particular
level of portfolio margin financing?
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1
2
3
4
5
6
7
8
9
10
11
12
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A ~ has no effect. It's a
requirement.
Q. Explain what you mean.
A In other words, they're saying
thatthere must be $5 million in the
portfolio margining aooount. That
doesn't tie to any particular extension
of credit amount, advance am.Junt.
Q. What do you mean by advance
am.Junt?
A. In other words, well the 6.23

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

advance that we have been talking aOOut,
[doesn't say that there must be 6.23.

13
14
15
16
17
18
19
20
21
22
23
24
25

the business from an introducing firm and
that it will wantto capture[, you

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
associated with gearing up for the
customer. You might be doing customized
statements or something of that nature.
All sorts of pieoes to that relationship
and just simply the ocst of dedicating
your people to this customer, j:X)tential
customer rather than a different one.
Q. We know that the Opus
agreements that we've been talking about

It simply sets the initial amount
Q. Let me ask ita different way.
Does the advance amount always have to be
6.23 from the clearing firm's
perspective?
A. No, defin[ely not.

Q. So no matterwhatthe
ocllateral is, you're saying thatthe
advance amount thafs offered up is
entirely in the discretion of the
clearing lender?

DIRECT- FRANKO (HANCHET)
oomm:m practice to have these exclusive
relationships.
A A clearing broker, and we're
navv talking about clearing brokers, a
clearing broker is putting in a
substantial amount of effort to on board
an intrcx:lucing broker. There's often
technology needs, there's certain price
oonsiderations that are made and all the
rest So the essential idea is that a
broker-dealer \Mil want to capture all of

know, getting all of their business.
Thafs the exclusiv[y.
Q. Navv in the last sentence you
say, in order to make the investment
worthwhile, it makes sense for clearing
firms to insist on fixed term exclusive
oontracts so the firm can recapture its
upfront investments. What do you mean by
these upfront investments?
A. As I said, there's technology
investment, there's the oosts that are

Page 533
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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A That is oorrect.
Q. I see. Okay. Directing your
attention to number- sony, letter B.

A

We're back to the report?
We're back to the report.
MR. BAKAL: What number is
that, P what?
CHAIRMAN: 27.
MR. HANCHET: 27.
MR. BAKAL: Gct you.
MR. FRIEDMAN: Page 6.
Q. 27. Locking again at your
report, the seoond question that you
oonsidered is whether portfolio margining
oontracts oontaining exclusivity
provisions are oommon in the securities
industry. Do you see thaf?
A. I do.
Q. And then your answer is on
page 6 at B, what is your answer?
A. Weill said «s ocmmon
practice to make clearing and execution
agreements with oorrespondents exclusive.
Q. And please explain why «s

Q.

Page 535

were fixed term exclusive contracts,
right?
A. Sure.

Q.

But in your experience in the
industry and at Pershing, were similar
provisions oomm:m?
A. That was a standard clause in
our fully disclosed agreement and a
standard clause in virtually every fully
disclosed agreement I ever saw.
CHAIRMAN: What was?

THE WITNESS: Thatthere would
be exclusivity.
CHAIRMAN: But he said fixed
term exclusivity, vvasn't that the
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1
2
3
4
5
6
7
8
9
10
11
12
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question?
MR. HANCHET: It was, yes.
A I was focusing on exclusivity.
I said exclusivity, and often you will
try to do [ -there will be a fixed
term as well, yes, of course. For the
same reasons, I mean the ...

Q.

Now lefs go to MR. BAKAL: Just one question.
You said often. So ifs not
industiry standard practice, «s

13
possible depending on the relative
14
negotiating?
15
THE WITNESS: Yes, oertainly.
16
MR. BAKAL: Right. Big firm
w[h
10,000getswhattheywant
17
18
pretty much, right? Just my own
19
experience.
THE WITNESS: You're
20
21
absolutely oorrect.
Q. Lefs tum to the question or
22
23 issue C, if you will, it says whether
24 fixed term portfolio margining contracts
25 oontaining exclusivity provisions have

Page 538
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
Q. Do you have a view as to
whether that particular statement
regarding trends is accurate?
A Mr. Pendergraft was right on.
Q. And can you expand on that?
A Yes. As Mr. Pendergraft
testified, clearing oosts are going down
generally. The opportunities for related
inoome are gravving in many respects. So
the fixed expanses go down. And fiankly
a clearing firm can take on tens of

13
14
15
16
17
18
19
20
21
22
23
24
25

thousands if not hundreds of thousands of
nevv customer acoounts without
significantly increasing its overhead.
The oomputer systems, for example, that

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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panel what this means.
A Last sentence in paragraph?
Q. In 11. I'm sorry.

give the information to the margin
department are bui~ with huge capady.
So you could take on lots of new
customers, lots of new accounts without
significantly increasing your overhead
expense.

Q. The last sentence here you say
-well why don't you read the last
sentence to yourself and explain to the

Page 537
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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economic value. What's your vievv in
response to that?
A Thatthey do have significant
economic value. There's a significant
stream of inoome that oomes from clearing
relationship. That stream of income one
would- usually grows overtime. The

introducing firm would benefit by the
technology offerings ofthe clearing
firm, by the- often the clearing firm
can offer aa;ess to different markets and
what have you, so that the introducing
firm grows and the value of the oontract
gravvs overtime.
Q. Were you in the room when Mr.
Pendergraft testified yesterday and
today?
A. I was.
Q. And do you recall Mr.
Pendergraft saying anything abouttrends
in the industry relating to costs going
down fiom the industiry perspective, do
you remember anything like that?
A. Yes, I do.

Page 539

A Okay. I think ifs stated
very well here. In oorrespondents
oontiract oontractually agreed to
exclusively clear within a certainwith a certain firm, clearing firm for a
fixed period oftime, that firm can be
oonfidentthat [will clear all the
oorresiXJndent's trades and ensure a
oontinuous revenue stream for that set

period.

Q.

Tuming to paragraph number 12
on page 7, you make a statement. Can you
please explain to the panel what you mean
by that statement?
A. Well, the statement is that if
the clearing firm decides to sell the
business or a part of the business, that
exclusivity is certainly an asset of the
firm. So, for example, if Pershing were
acquiring one of its oompetitorfirms, we
would look at the fully disclosed
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1

Page 542

DIRECT- FRANKO (HANCHET)
2 agreements that firm had w[h its

1
2 says.

3 intrcx:lucing brokers and to the extent
4 that it had exclusiv[y w[h them and we

Q. Okay. IssueD, back to page 1
3
4 of your report is whether the termination

5
6
7
8

5 provisions in PFSI's agreements are
6 oonsistent with securities industry
7 standard& When we talk about

oould be assured of that oontinuing
stream of revenue and -of revenue, that
would be- make that relationship more

DIRECT- FRANKO (HANCHET)

8 termination provisions, when you talk

valuable to us.
Q. So [ looks like in 13 you
9
10 apply these principles to the specifics.

9 aOOuttermination provisions at least in
10 this ocntext, what are you talking about

11 But why don't you explain what you mean
12 by whafs in paragraph 13 here.

11 and what is your view?
12
A. Well I'm talking about whether

13
A. Well as we know, as we knavv
14 that the agreement here was for a
15 ten-year exclusive agreement with the
16 payout period being over the first four

13
14
15
16

there is some sort of a formula, some
sort of approach to what happens if the
agreement is terminated. My experience
that there is some sort of a termination

17
18
19
20
21
22

17
18
19
20
21
22

provision because first of all you want
to have precise terms of whether it can
be terminated for any number of reasons
so that it's a, it's a very oommon set of
terms.
Q. Navv in this last sentence in

years. What that does is takes the most
valuable part of the ocntract, the tail
pericx:l, the pericx:l of those remaining six
years and gives Penson, PFSI in this
instance the right to ocllect all cifthat
inoome, the introducing brokers have

23 gravvn in size presumably, they're doing
24 more volume, there's m.xe money to be
25 made. So that the cost is absorbed and

23 paragraph 16 you say, these grounds are
24 usually narravvto reflect the parties'
25 mutual intent to uphold, et oetera, et
Page 541

1
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2 there's a bigger profit stream in the

Page 543
1
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2 cetera.

3 back end.
Q. Now this structure thafs
4
5 reflected in the />PA that we've
6 discussed, is this oonsistentwith
7 similar acquisitions that you were
8 involved with at Pershing and your

3
4

Sure.
Why are these grounds usually
5 narrow? Please expend on that.
6
A. Well, as I've said there's a
7 substantial invesbnentto be made, so
8 therefore the grounds for termination

9 knowledge ofthe industry in general?
10
A. Thafs the model for every
11 acquisition of a clearing business that
12 I've ever been involved in.
Q. You said the model?
13

9
10
11
12
13

should be extremely narrow so that
neither party can vvalk away from the
agreement, so that the entire benefit can
be realized.
Q. Navv directing your attention

14
15
16
17
18
19

14
15
16
17
18
19

toP 4 which is the side agreementthat
we've been talking aOOut and we've looked
at, and please listen to my question
before you ansvver, we've looked at

A.

Q.

The model being an upfiont
payment and a trail peyment based on the
revenue eamed from the acquired
intrcx:lucing firms. The period of time
will vary, the amounts will vary but
thafs the model.
Q. Okay. And [appears that 14
20
21 summarizes what you've said so far but is

20 opine on whether you think this is
21 triggered or not, thafs nct your job.

22 there anything new that paragraph 14 adds
23 in yourvievvthatyou want to bring to
24 the attention of the panel?
25
A. I think that says what [

22
23
24
25

A.

section 4 B which is termination by
Penson or customer. I do not want you to

What I want to ask you is whether this
termination clause is narrow and
ocnsistent IMth what you've put forth in
your expert review, in your expert
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Page 544
1

DIRECT- FRANKO (HANCHET)

Page 546
1

DIRECT- FRANKO (HANCHET)

A

2 opinion?

2

3
A It is narravv and drafted as I
4 would expect [.

Q. And do you have an opinion as
3
4 to whether this letter and requirements

Q. Question E or issue Eon page
5
6 2 now of your expert opinion says whether
7 the tenm proceeding, and that's in
8 quotation marks, has a particular meaning

5 oontained therein oonstitute a proceeding
6 w[hin the meaning ofthe tenm of art
7 that you described a fevv moments ago?

9 in the securities industry. And on page
10 7 you provide a response. Please tell

9 to the member firm to act in a certain
10 fashion. lfs not a proceeding. There's
11 no statement of charges, there's no

8

11 the panel what your res~XJnse is.
12
A. A proceeding is a tenm of art.

A

Yes.

No, it's simply an instruction

12 opportunity to answer, there's no

13
14
15
16

It is a fonmal set of charges brought by
a regulatory authority such as the SEC or
the FINRA. I might also go on and say
that FINRA's infonmallim[ or cap on the

13 adversarial activity that is a
14 oonsequence of this.
Q. We also saw reference to a
15
16 settlement agreement involving Mr.

17
18
19
20
21
22

am.Junt of portfolio margining they can
grant is not a proceeding as understood
in the industry.
Q. Now when you talk aboU[ a cap,

17
18
19
20
21
22

lefs just be clear, when you say
informal limit are you talking about the

23 soft cap?
24
A. The soft cap.
Q. That's the one in the August
25

Pendergraft and others. Do you remember
that?
A. Yes.
Q. In your judgment or your
professional opinion, is that a
prooeeding, does that reflect a

23 proceeding?
24
A. That reftects a proceeding.
Q. Let me direct your attention
25
Page 545

1
2

DIRECT- FRANKO (HANCHET)

-

Page 547
1
DIRECT- FRANKO (HANCHET)
2 to issue F on page 2 of your report. And

3
A Correct.
Q. - oorrespondence?
4
A Correct.
5
Q. Then you say a cap, in quotes,
6
7 are you talking aboutthe hard cap in the
8 December correspondence?

3
4
5
6
7
8

9
A Yes, as well.
Q. Directing your attention toP
10
11 15, can you take a look at that please.
12
A. Yes.
Q. M. the top [ says -why
13
14 don't you read to the panel what [ says

9
10
11
12
13

15
16
17
18
19

at the top in bold.
A. This letter oonstitutes notice
of FINRAaction againstyourfinm
pursuantto FINRA Rule 9557.
Requirements and/or restrictions imiXJsed

20 on your firm as set forth in this notice
21 are immediately effective.
Q. All right. Now we've heard
22
23 testimony- strike that This notioe of
24 action letter oontains some requirements,
25 right, you heard aboutthat?

14
15
16
17
18
19

the issue that you consider is whether it
is oommon in the securities industry to
spl[ custody financing and
execution/clearing betvveen different
firms.
Do you have a view on that?

A

I do.
And what is your view?
A. It is extremely oomm.Jn.
Q. Please explain.
A. Weill guess the model for

Q.

that is prime brokerage which is a
practice that grew up in the industry and
has been since oodified in the rules. I
was actually a member of the oommittee
that led to the original prime brokerage
rule.

20
In prime brokerage one firm,
21 well the executing firm, executes trades,
22
23
24
25

one or more, and another firm provides
custody and financing, the prime
brokerage. So that, pursuantto
agreements and documents and what have
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Page 548

Page 550

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
you, there are multiple firms involved in
that activity.
Q. Now you just explained one
firm executes?
A Mm-hmm.
Q. And anotherfinm provides
custody and financing?
A Correct.
Q. One of the issues in this case
is about clearing.
A. Mm-hmm.

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
trades a thousand shares from Merrill
Lynch, [bought 5,000 shares from

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Where does that fall in the
prime brokerage relationship as you just
described[?

13
14
15
16
17
18
19
20
21
22
23
24
25

shares sold, and Q. Of the same security you mean?
A. Of the same securiily. I'm
talking XYZ stock. So lefs say there's,

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
A Thafs two, providing there
was OOth long and short I'm assuming

It can fall in a number of
plaoes. It oould fall atthe level of
the executing broker or at the clearing
broker- the prime broker, for example,
in that model.
Q. Could Hall on bcth sides?
A. ~might.
Q. Did you hear Mr. Pendergraft
testify about flattening trades and
providing average trades to JPMorgan?
A.

Goldman Sachs, in each instance Opus is
giving up the name of Penson as the
clearing contra broker.
Q. So Penson is clearing each one

of those trades?
A Each one, «staking care of
the clearing operation on each one of
those trades, yes. At the end ofthe day
you've got so many shares bought, so many

I'll just make up a number, 5,000 bought,
2,000 sold. Average price the bought,
average price the sold, and that average
prioe is then flipped over to JPMorgan.
Q. So how many trades would
JPMorgan clear in that structure?
A. Well, one trade long, one
trade short for each securiily.
Q. So thafs two?

Page 549
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
A I did.
Q. And is that- please explain
haw that fi[s into this model you've
described.
A This is a perfect example of
the, that splitting of responsibilities.
In this case Opus would be executing
multiple trades all day long in whatever
securities it was interested in and
Penson would be- was being given up as
the clearing broker. Penson would take
care of the Street facing side of that,
in ather words matching the trades, and
then at the end ofthe day [would
Street over, term I use and we used to
use, trade over the net iXJSitions, if you
will, well, the net average price
pos[ion to JPMorgan long and short.

Q. You used a lot of jargon in
that answer.
Unfortunately, yes.
Can you explain what you mean
by Street side clearing first?
A. Well the Street side is Opus
A.

Q.

Page 551

that happened oflen.
Q. And if the Opus day traders
were, proprietary traders, I apologize,
were trading hundreds and hundreds of
times a day in IBM, for instanoe, buying,
selling, et oetera, atthe end of the day
Penson would have cleared those hundreds
and hundreds of trades?
A. Correct.
Q. And JPMorgan would clear?
A. One or two, depending on
whether there's both long and short.
Q. Navv in your expert opinion,
you say that this model- you say this
mcx:lel is oomm:m. Are you referring to
the m.Jdel we just discussed?
A. Yes.
Q. And that's a model you've seen
in ather circumstances?
A. Yes.
Q. Why, why would parties in the
ordinary course enter into this type of
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Page 552
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
arrangement?
A There's a number of reasons.

13
14
15
16
17
18
19
20
21
22
23
24
25

to be done.
Q. Now, I want you to assume that
JPMorgan had custody of Opus's portfolio,
okay?
A. Yes.
Q. Is it possible, or would it be
possible for Penson to clear,
nctw[hstanding the fact - clear the
Street side trades as you've described,
nctw[hstanding the fact that custody
resided w[h JPMorgan?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
opinion this structure would nat be
detrimemal. Can you explain why?
A ~ -well not detrimemal to
Opus. From Opus's point of view, they're
getting, they're getting everything they

It might be that certain trading partners
have an expertise in a given security.
It might be that somebody's paying for
research by directing those trades. ~
might be access to an initial public
offering or the possible rightto
participate in an initial public
offering. So any number of reasons why
trades with multiple sources might want

A.

Q.

Page 554
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
Q. Can you explain to the panel
why thafs your opinion.
A Well as I've explained, I
think this system worked, «s notit's something that is done on a frequent
basis in the industry. The professionals
in the industry understand [and [
could simply flow along as long as the
parties were happy w[h [.
MR. HANCHET: Chairman Hutner,
this time would be a good time for

13
14
15
16
17
18
19
20
21
22
23
24
25

Yes.
In paragraph 23 you say, in my

us to break.
CHAIRMAN: Have you completed
your examination?
MR. HANCHET: No, I have nct.
This is a logical break.
CHAIRMAN: I note you're on

the last page ofthe opinion.
MR. HANCHET: Thafs just
coincidence.
CHAIRMAN: We're approaching
4:45 so why don't we call [ a day
and thank you all very much and we
will see you tom.Jrrow m.Jming at 10

Page 553

need in way oftirading capabil[y.
They're benefrtting by the services of
the parties for the various services that
they're offering. So there's no reason
nat to oontinue that relationship.
Q. But isn't it a fact that Opus
would have to pay clearing charges to
Penson for the Street side trades and
also to JPMorgan for the Penson flips?
A. That is true.
Q. So thafs something thafs
detrimemal?
A. Yes.
Q. You say atthe end of this
sentence, you say this mcx:lel oould
oontinue indefinitely. Sony, from a
regulatory and operational standpoint
this model oontinue indefinitely.
A. Yes.

Page 555
1

DIRECT- FRANKO (HANCHET)

2 a.m.
3

(Time noted: 4:42p.m.)

4

(Hearing adjourned to November

5

5, 2015.)

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1

2

CERTIFICATE

3

4 STATEOFNEWYORK

I

: ss.
5 COUNTY OF NEW YORK
6

I

I, MARK RICHMAN, a Certified

7 Shorthand Reporter, Registered
8 Professional Reporter and Notary Public
9 within and for the State of New York, do
10 hereby certify that the foregoing
11 proceedings were taken before me on
12 November 4, 2015;
13

That the within transcript is

14 a true record of said proceedings;
15

That I am not connected by

16 blood or marriage with any of the parties
17 herein nor interested directly or
18 indirectly in the matter in controversy,
19 nor am I in the employ of the counsel.
20

IN WITNESS WHEREOF, I have

21 hereunto set my hand this _ _ day of
22

,2015

23
24
25

MARK RICHMAN, C.S.R., RPR
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Page 557

1
2 FINRA DISPUTE RESOLUTION

--------------------------------------)(
3 PENSON TECHNOLOGIES LLC, (FKA
PENSON FINANCIAL SERVICES, INC.),

4
5

Claimant,
Case No. 14-00257
v.

6
OPUS TRADING FUND LLC,

7
Respondent.

13 --------------------------------------)(
Day 3
One Liberty Plaza
9
New York, New York

10
11

November 5, 2015
10:00 a.m.

12 BE F 0 R E:
13

14

ERIC S. HUTNER, Chairman
JEFFREY F. FRIEDMAN, Arbitrator
LEONARD M. BAKAL, Arbitrator

15
16
Reported by MARK RICHMAN, C.S.R., RPR,

17
113
19

20
21
22

23

24
25
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Page 558
1
2 APPEARANCES:

3
4

7
8
9
10
11
12
13
14
15

DIRECT- FRANKO (HANCHET)

2

MAYER BROWN LLP
Attorneys for Claimant
1675 Broadway
New York, NY 10019-5820

MR. HANCHET: Yes, sir.

3
And directing your attention
4 to tab 28, Mr. Franko, please familiarize
5 yourseWw[h that and let me know if
6 you've seen this before?
Q.

5 BY: MARK G. HANCHET, ESQ.

6

Page 560
1

CHRISTOPHER J. HOUPT, ESQ.
VIRGINIA C. PALITZ, ESQ.
(mh an ch et@ma yerbrown .com)
(choupt@mayerbrown .com)
(vpalitz@mayerbrown .com)

I have seen this before.
And what is this document?
9
A This is the expert report of
10 Mr. Steven Doran for the respondent in
11 this matter.
Q. Have you had an opportun[y to
12

COLE SCHOTZ P.C.
Attorneys for Respondent
Court North Plaza
25 Main Street
Hackensack, NJ 07601
BY: WENDY F. KLEIN, ESQ.
WARREN A. USATINE, ESQ.
MICHAEL R. YELLIN, ESQ.
MARK J. PESCE, ESQ.
(wklein@coleschotz.com)
(wusatine@coleschotz.com)
(myellin@coleschotz.com)
(mpesce@ col esch otz .com )

7

A

8

Q.

13 review this?
14
A. I have.
Q. Do you knavv who Mr. Doran is?
15
16
A. I do not know him.
Q. Have you ever met him before?
17
18
A. I have not.
Q. Have you had an opportun[y to
19
20 oonsiderthe opinions that Mr. Doran has
21 set forth on page 2 of his expert report?
22
A. I have.

16
17 ALSO PRESENT:
PHILIP PENDERGRAFT
18
MARK PECKMAN
STEPHEN DORAN
19
BRYCE ENGEL
ANDREW FISHMAN

20
21
22
23
24
25

Q. We \Mil go through these in
23
detail
later bot generally w[h respect
24
25 to number one, Mr. Doran opines as

Page 559
1
2

DIRECT- FRANKO (HANCHET)
CHAIRMAN: Good moming,

3
4
5
6
7
8

everyone. This is the third day of
the hearing in the matter of Penson
Technologies versus Opus Trading.
Today is November 5th, [ is 10

9
10
11
12
13

you were examining Mr. Franko.
MR. HANCHET: Yes, ,;r, thank

a.m. and I think we can pick up
where we left off. Mr. Hanchet,

you.
THOMAS A FRANKO, resumed,
having been previously duly swam,

14
was examined and testified as
15
follows:
16 DIRECT EXAMINATION
17 BY MR. HANCHET: (Continued)
Q. Mr. Franko, yesterday when we
18
19 left off we had discussed your expert

Page 561
1
DIRECT- FRANKO (HANCHET)
2 elaborated upon below the portfolio
3 margining relationship established by the
4 PM agreement became impracticable on
5 Deoember 1, 2011 as a resu~ ofthe FINRA
6 directive. Do you understand his
7 opinion?
8
A I do.
Q. Do you agree with that
9
10 opinion?
11
A. I strongly disagree.
12
CHAIRMAN: Excuse me one
13
seoond. Just point of order. ~
seems to me that you're
14

15
16
17
18
19

anticipating the respondent's
expert will be tendered and nat
objected to, and that the report
will be ooming into evidence via
the respondent.

20
21

report, do you remember that?
A That is correct

20
21

MR. HANCHET: Thafs a fair
assumption.

22

Let's take a look at the
expert report of Mr. Doran which I
believe is I wantto say tab 28. ~ is.
MR. BAKAL: Your28, right?

22

CHAIRMAN: This is kind of
anticipating that So if you're
going to examine this witness, I
think you're in effect waiving your

23
24
25

Q.

23
24
25
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Page 562
1

DIRECT- FRANKO (HANCHET)

Page 564
1

2 objections to the respondenfs

DIRECT- FRANKO (HANCHET)
2 trade date basis, do you agree w[h that

3 expert.
MR. HANCHET: Insofar as he's
4

3 opinion?
A I do not agree.
4

5 an expert you're saying?
6
CHAIRMAN: His expert
7 qualifications.
MR. HANCHET: We haven't
8

Q. And finally, C, Mr. Doran
5
6 opines, on October 26, because Penson
7 withdrew its broker-dealer registration.
8 Do you agree w[h that statement?

9 discussed that, bU[ he oertainly
10 appears to be an expert.

9
10

11
CHAIRMAN: lfs kind of in the
12 nature of a rebuttal bU[ for
13 economies and efficiencies I don't
14 have a problem w[h [. I don't

11 A and 2 B; is that a fair summary?
12
A. Thafs oorrect.

A

I do agree.
Q. So you disagree IMth 1, and 2

15 know if you do, Ms. Klein.
MS. KLEIN: I don't have a
16

Q. Navv, have you revievved this
13
14 entire opinion?
15
A. I have.
Q. I'd like to direct your
16

17
18
19
20
21
22

17 attention to the fourth page, please, and
18 ask you about some of the salient
19 oom~XJnents of his opinion.
20
A. Sure.
Q. On the fourth page there's a
21
22 section called portfolio margining, do

problem with it I appreciate CHAIRMAN: I justwantto make
sure we're having testimony about a
documemthafs not going to be
challenged atthe time ifs
actually offered.
23
MR. HANCHET: No. We don't
24 agree with the document but we
25 understand that's his document.

23 you see that?
24
A. I do.
Q. And in the seoond paragraph,
25
Page 563

Page 565

1
2

DIRECT- FRANKO (HANCHET)
CHAIRMAN: Very good then.

3
4
5
6
7
8

Let's continue. Thank you.
Mr. Franko, with respect to
the seoond opinion set forth on page 2,
you see number 2, Mr. Doran says, as also
elaOOrated upon below, Penson was unable
to provide portfolio margining services

3
4
5
6
7
8

acoeptanoe ofthe OCC TIMS model, do you
see that?
A Yes.
Q. Okay. He talka about FINRA
Rule431 and goes on to say the only way
for a customer to avoid this heightened

as recuired by the PM agreemem to Opus
as of the following dates for the
following reasons and, A he says as a
resu~ of a mandate from FINRA on August
26, if not earlier, because of the
14 lim[ations plaoed on Penson's abil[y to
15 finance securities transactions.
16
Did you read that opinion?
17
A. I did.
Q. And do you agree w[h that
18

9
10
11
12
13

standard was for the customer to have a
minimum of $5 million on deposit
Can you please explain what
your understanding is of rule 431 and its
relationship to $5 million.
A. Well431 is the former New
York Stock Exchange margin nule. The
original portfolio margining rule, which
was a pilot rule, provided a $5 million
depos[ w[h the broker-dealer. That had

Q.

9
10
11
12
13

19
20
21
22
23
24
25

opinion?
A. I do not agree.
Q. W[h respect to 2 B, he says
on December 1, 2011, as a result of the
FINRA directive, which prohib[ed Penson
from having any individual customers
deb[ belanoe exoeed $40 million on a

1
DIRECT- FRANKO (HANCHET)
2 the one that starta w[h desp[e the

14
15
16
17
18
19 been modified in Deoemberof2006.

Q. And why was there a $5 million
20
21 depos[ recuired under pilot nule 431?
22
A. Presumably that was the
23 opinion ofthe New York Stock Exchange
24 thatthatwas the level at which they
25 were oomfortable with portfolio margining
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Page 566
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
for the broker-dealers that were
regulated by it
Q. Now the last sentence he
states the folloiMng: lithe customer
made the $5 million deposit w[h the
broker-dealer, then pursuantto rule 431
the customer was entitled to the maximum
overnight leverage, six and two thirds to
one, allowable under the OCC TIMS model.
Do you agree w[h that statement?

A.

I do not
Q. Why don't you agree w[h that
13
14 statement?
15
A. The wcrd entitled doesn't16 is wrong.
Q. Why is that wrong?
17
18
A. It sets a maximum leverage
19 thatthe broker-dealer oculd grant; [
20 doesn't require it So ifs not
21 ent[led.
Q. So just so we're clear, the
22
23 six and two thirds to one ratio, you
24 agree IMth that, right?
25
A. Absolutely.

Page 568
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
custody control but not clearing.
What this sentence does is
oonflate clearing and custody.
Q. Why - is that ocnflation
inoorrect?
A Yes.
Q. And why is that?
A It's because very - it is a

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Okay. So does clearing
provide any heightened ocntrol or
maintenance or oontrol over the
oollateral in your view?
A. None.
Q. Now further down Mr. Doran
analyzes the PM agreement and if I'm nat
mistaken he means the side agreement. He
does. So he's referring to what some
w[ness have called the portfolio

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
occasion to review P 4?
A I have.
Q. Now in the seocnd paragraph
Mr. Doran says, pursuantto the PM
agreement in which Penson agreed to be
Opus's exclusive provider of iXJrtfolio
margining services, Penson oommitted to
fulfilling all of Opus's financing needs.
Navv I want you to focus on Penson
ocmmitted to fulfill all of Opus's
financing needs. Do you agree or
disagree w[h that statement?
A. I disagree w[h that

very oommon experience in the securities
business to separate clearance and
custody.

margining side agreement but lefs just
call [the side agreement but I think
he's talking about P 4. Have you had

Page 567
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
Q. And you're saying thafs a
maximum?
A That's the maximum allowable
leverage permitted.
Q. Now on page 5, Mr. Doran has a
section that says clearing. Do you see
that?

A

Yes.
And the last sentenoe, the
sentence starting with because, oould you
please read that into the reocrd and tell
the panel what you think of that

Q.

statement, if anything.
A. The sentence reads, because a
broker-dealer's financing of a trade is
ocllateralized by the accuired
securities, a financing broker-dealer
will also provide the clearing services
for those trades to its customers so that
it can maintain control over its
ocllateral.
And in my opinion, in my
experience, that's wrong. The financing
broker-dealer needs to provide control,

Page 569

statement
Q. Why do you disagree w[h that
statement?
A. That statement indicates an
unlimited amount of credit to be granted

to Opus and that is just ocntrary to the
way the securities business operates.
Q. Navv earlier in his opinion Mr.
Doran noted that Penson had a oourse of
dealing with Opus and Penson knew from
past experience what Opus's level of
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Page 570
1

DIRECT- FRANKO (HANCHET)

Page 572
1

DIRECT- FRANKO (HANCHET)

2 financing needs were. Does that change

2 the risk associated with any margin loan.

3 your view in anyway?
4
A No.

Q. Is it possible for a margin
3
4 lender to simply apply a cap to a

Q. And why not?
5
6
A Obviously it's in Penson's
7 interest to grant as much credit as it
8 feels comfortable w[h, so [wants to

5 portfolio margining customer?
6
A Yes. And ifsquitecommon.
Q. And what would be some ofthe
7

9 grantthe cred[. BuHor any number of
10 reasons Penson might find it advisable to

9 simply providing a dollar cap on whatever
10 margining -lending they'd be prepared

11 reduce the amount of credit grants to
12 any, any particular customer.

11 to offer?
12
A. ~would -it oculd be the

Q. Now on page 6 Mr. Doran talks
13
14 aOOut leverage. Do you see that section?
15
A. I do.
Q. I'd like you to read the first
16

13
14
15
16

those would be elements that might be

paragraph to yourself and then I want you
to focus on the seoond sentence, but just
read [to yourseW please. Ready'?
A. I'm ready.

17
18
19
20
21
22

looked at.
Q. Could one ofthe factors be
instructions or pressure from a regulator
to impose a cap?
A. Well, oertainly broker-dealer
needs to follow the ocmmands of its - of

17
18
19
20
21
22

8 circumstances that might lead to a lender

Q. The seoond sentence reads as
follows: Specifically Penson's

lender looking at a number of factors
including portfolio risk, liquid[y, the
broker-dealers own cap[al. All of

23 its regulatory agencies, yes.
Q. So your ansvver is yes?
24
25
A. Yes.

23 obligation to provide the maximum amount
24 of margin to Opus was confirmed in
25 paragraph 1 the PM.
Page 571
1
2

DIRECT- FRANKO (HANCHET)
Please take a look at

paragraph 1 the PM which is, as we've
said, at P 4, and please tell me where in
that agreement you can find an obligation
to provide the maximum amount of margin
to Opus? If anywhere.
A I do not see it anywhere.
Q. Do you see Penson's obligation
9

Page 573
1
2

DIRECT- FRANKO (HANCHET)

Q.

Now in the seocnd paragraph of

3
4
5
6
7
8

3
4
5
6
7
8

-underneath the leverage, Mr. Doran
says, this is nat a standard provision in
a PM agreement because it imposes an
obligation on Penson to require no more
than $5 million depos[ and to provide
the maximum margin allowable under the

10 to provide the maximum amount of margin
11 to Opus anywhere in the PM agreement, the
12 side agreement?
13
A. No.

9
10
11
12
13

law unless Opus's portfolio became
excessively risky, such that Penson oould
provide a rational, risk based reason to
request an additional deposit.
Please focus on it im~XJses an

14
15
16
17
18
19

obligation on Penson to require no more
than $5 million and to provide the
maximum margin allowable. Do you agree
w[h that sla[ement?
A. AlbsoiU[ely not.

20
21
22
23
24
25

statement do you disagree with?
A. It's no more than the 5

14
15
16
17
18
19

Q. Do you have an understanding
as to why -well, let me ask [
differemly.
Are you surprised that there's
no obligation, in your view, to provide
the maximum am.Junt of margin to Opus?

20
A. No. Thafs exactly whatl
21 would expect within the securities
22 industry.
Q. Why would you expect that?
23
24
A. Because the broker-dealer
25 providing lending always needs to control

Q.

And what portion of that

million, and the maximum margin available
- allowable. Neither one makes sense in
the brokerage industry.
Q. Directing your attention to
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Page 574
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- FRANKO (HANCHET)
page 8. Mr. Doran atthe bottom in the
paragraph that starts the total margin
and equity peroentage limits, do you see
that?
A Yes.
Q. Mr. Doran opines, the total
margin and equity peroentage limits
imposed by Penson were arbitrary numbers,
having ncthing to do w[h the risks posed

13
14
15
16
17
18
19
20
21
22
23
24
25

problems.
Do you have a vievv regarding
that particular sla[ement?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
rational risk based judgment and seems to
exclude other fonms of judgmem. Do you
have an opinion about that particular
distinction that Mr. Doran presents?
A Yes. There is -I think
thafs wrong again. It's wrong. There

Page 576
1
2
3
4
5
6
7
8
9
10
11
12

in financing Opus's f:Qrtfolio, and
everything to do with Penson's financial

13
14
15
16
17
18
19
20
21
22
23
24
25

I do.
And whafs your view?
A. That «s wrong.
Q. And whafs wrong about that'?
A. Again, what it does is create
a s[uation that's tctally differentthan
A.

Q.

the way the industry works.
Broker-dealers need to limit credit
acocrding to their judgmem.
Q. Now, Mr. Doran talks about

DIRECT- FRANKO (HANCHET)
A Yes.
Q. And what's that view?
A That Opus was lim[ed to the

$40 million hard cap.
Q. And in your view, was that a
breach or violation of the PM agreement
had Penson simply lim[ed [to $40
million cap?
MS. KLEIN: Objection. I

don't think this expert is being
called to detenmine the ultimate
issue in the case as to whether
there was a breach.
MR. HANCHET: I'll w[hdraw
the question.

CHAIRMAN: Good point
MR. HANCHET: Counsel's right.
Sony aboct that
Q. Now towards the bottom ofthis
paragraph on page 8 that we've been
discussing, what Mr. Doran says is as
follows: Thus, as opposed to the six and
tvvo thirds to one leverage to which Opus
was entitled, Penson vvas curtailing

Page 575

Q.

I think we can agree, can't

we, that the curtailment of Opus's margin
was based on factors unrelated to the
financial-! vvantto use the rational

risk basedCHAIRMAN: Mr. Hanchet, I
think you need to rephrase that
question.
MR. HANCHET: Okay, you're
absolutely right.
Q. Haven't you - have you heard
testimony oonceming what we've been
calling the hard cap in this room?
A.

Yes, we have. I have.
And do you have a view one way
or the other as to whether the hard cap
was- had any effect on Opus?

Q.
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DIRECT- FRANKO (HANCHET)
Opus's leverage to approximately four to
one. And then he says, this is not
portfolio margining. Let me stop there.
Do you have a view as to
whether that statement is ocrrect, and by
that statement I mean this is not
portfolio margining?
A I disagree w[h that.
Q. Why do you disagree w[h that'?
A. Because there's no
entitlement. It's the maximum amount of
leverage that could be penmitted but ifs
nat a required amount.
Q. So at the very last sentenoe
of this paragraph Mr. Doran talks about
as of August 26, and that's the time of
the soft cap letter, right?
A. Correct.

Q. Therefore, as a result of its
plan to meet FINRA's mandate Penson was
providing financing but was no longer
providing portfolio margining services to
Opus. Do you agree w[h that statement?
A.

I do not
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Page 578

Page 580

1
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DIRECT- FRANKO (HANCHET)
Q. And please explain why not.
A The same thing. Penson was
providing portfolio margining, not at the
level that Opus would have wished, but it
was providing [XJrtfolio margining
services.
Q. On page 9 Mr. Doran talks
aOOutthe December 1 directive from
FINRA You see that section towards the
bottom of page 9?
A. Yes.

1
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4
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8
9
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DIRECT- FRANKO (HANCHET)
lack of financial hea~h of the clearing
firm. Do you agree with that statement?
A Not at all.
Q. And thafs for the reasons
you've explained so far?
A That's because the portfolio
margining section of the margin rule, the
current421 0 of FINRA, limits the total
am.Junt of lending that a broker-dealer
can make to all portfolio margining
customers.
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Q. And Mr. Doran atthe bottom of
the first paragraph says, indeed, because
Penson could no longer provide the
services agreed to and documented in the
PM agreement, you see that?
A. Yes.
Q. Opus was restrained by forces
outside its control and could no longer
nun the type of portfolio that its
investment strategy dicllated. This made
[ entirely impracticable for Opus to
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Q. Mr. Doran goes on and says the
cred[ cap imposed by the FINRA -I'm at
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DIRECT- FRANKO (HANCHET)
A Penson was lim[ed to $40

stay at Penson. Do you agree with that
statement?

the very bottom now of this paragraph at
the bottom of page 9. The cred[ cap
imposed by the FINRA directive precluded
Penson from providing Opus with maximum
leverage, limiting the trades Opus's
traders oould make and preventing Penson
from providing portfolio margining
services to Opus. Is that oorrect?
A. No, that's not ocrrect. The
oonclusion of preventing Penson is just
wrong.

Page 579

million per clienHor portfolio
margining. Opus could have oontinued to
oparate under that agreement up to that
cap.
Q. He goes on in the next
paragraph and states as follows: A
portfolio -the seoond sentence in the
follov.1ng paragraph. A portfolio
margining relationship requires that the
am.Junt of credit and margin provided be
calibrated acocrding to the risk ofthe
client portfolio. Do you agree with
that?
A. Yes.
Q. Can there be other factors
oonceming calibration of credit and
margin provider?
A. Yes. Obviously there's
regulatory limits would also provide a
cap.
Q. So Mr. Doran goes on and says,
the margin cannot and must not be
calibrated based on the financial, or
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DIRECT- FRANKO (HANCHET)
Q. And please explain why thafs
wrong.
A Because Penson oould provide
portfolio margining services, did provide
portfolio margining services, did provide
-and did, as we saw, provide execution
services and clearing services. It was
only lim[ed by the $40 million cap.

Q. In your opinion, if a margin
lender is providing something less than
maximum available leverage, are they
still a portfolio margin lender?
A. Sure.
Q. Now when Mr. Pendergraft was
testifying, do you remember him talking
about regulatory lim[ations on the
provision of [XJrtfolio margining
services?
A. Yes.
Q. And do you have a view on
whether there are any regulatory
limitations on a [XJrtfolio margin
providers level of portfolio margin
financing?
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Page 582
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DIRECT- FRANKO (HANCHET)
A Yes.
Q. And what is your view?
A The view, the margin rule of
FINRA provides that no broker-dealer can
extend more than ten times its net
capital in portfolio margining cred[.
Q.

Please explain what that

means.
A. That means every broker-dealer

is constrained by its capital to the
total amount of portfolio margining
13 cred[ it can extiend. And the results
14 are fairly draoonian.
Q. What are the draoonian results
15
16 they're discussing?
17
A. W[ exoeeds that cap for
18
19
20
21
22
23
24
25

three days, the broker-dealer must cease
to offer- to open new f:Qrtfolio
margining acoounts, and after the fourth
day it must make telegraphic notice to
the SEC and to FINRA

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FRANKO (HANCHET)
A I see that
Q. And in the seoond paragraph he
says, the paragraph that starts, to the
extentthat Penson may be suggesting that
Opus should have oontinued clearing its
trades at Penson, you see all that?
A Yes.
Q. So the next sentence he says,
[would be entirely impractical for Opus

Navv on page 10 where Mr. Doran
writes a section under analysis of
Penson's claim, you see that?
Q.

Page 584
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DIRECT- FRANKO (HANCHET)
marketplace.
A Prime brokerage is the perfect
example.
Q. Did you hear Mr. Pendergraft
testify about the structure, as he
understood [at least, between Opus and
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relationship?
A. That is an entirely to be
expected relationship in a brokerage
environment.
Q. On page 10 towards the bottom,
the last paragraph which seems to sum up
some of Mr. Duran's vievvs, he says based
on my review of the documents provided to
me and the analysis set forth above, it
is my opinion that at multiple points in
the parties' relationship Penson ceased
providing portfolio margining services to
Opus. Do you disagree with that
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CROSS- FRANKO (KLEIN)
statemem?
A I disagree w[h [vehemently.

Penson in the months ofDeoemberof2011,
January 2012?
A. Yes, I did.
Q. And would you characterize
that- how would you characterize that

Page 583

to divorce the clearing and financing of
[s trades.
Do you have a view about that?

A.

Yes.
And whafs your view?
A. It's wrong.
Q. Whafs wrong about that?
A. ~happened. It happened in
this instance and it happens as a regular
Q.

matterthroughoutthe industry.
Q. What do you mean by [?
A. ~ being the separation of
clearance and financing.
Q. So give me an example of where
that relationship exists in the

Page 585

Q. He goes on. It is also my
opinion that as of December 1 it became
impractical to continue the portfolio
margining relationship oontemplated by
the PM based on certain prohibitions on
Penson's securities business. Do you

disagree with that statemem?
A I vehemently disagree.
MR. HANCHET: Thank you, sir.
I have no further questions
for the witness.
CHAIRMAN: Ms. Klein, are you
ready to begin your direct- your
cross examination?
MS. KLEIN: Yes, thank you.
CHAIRMAN: Please.

CROSS EXAMINATION
BY MS. KLEIN:
Q. Good moming, Mr. Franko.
A Good moming.
Q. So lefs look at exhib[ B to
your report which is tab P 17 in
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Page 586

Page 588

1
CROSS- FRANKO (KLEIN)
2 claimanfs exhibit binder?
3
MS. PAUTZ: 27.
Q. I'm sorry, 27. Thafs your
4
5 report?
6
A Yes, my expert report.
Q. And I'm looking at exhibit B.
7
8
MR. BAKAL: Which tab?
9
CHAIRMAN: 27.
10
MR. BAKAL: 27. Okay.
Q. Now, you testified yesterday
11
12 that this was a listofyourcases that

1
2
3
4
5
6
7
8
9
10
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CROSS- FRANKO (KLEIN)
there? So you've testified in -I'm
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you had been retained as an expert in; is
that correct?
A. Thafs ocrrect.
Q. And I just wanted to clarify.
So the page that I have on the left is a
list of all of the cases in which you
have been retained as an expert?
A. Yes.
Q. And the page on the right, is
that all ofthe cases in which you
testified as an expert?
A. No.
Q. Oris it-
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testimony.
Q. So you testified on behalf of
Penson in 14 cases?
A. Yes.
Q. And you were also retained as
an expert on behalf of Apex, oorrect?
A. That is oorrect.
Q. Did you testify in those
cases?
A. Yes and no.
Q. Which one did you testify?
A. For example, in Zea;o and
Trade King, those were settled during the
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CROSS- FRANKO (KLEIN)
A That vvas just an older version
that somehow by error.
Q. So thafs what I just wanted
to clarify. Because I saw there was some
duplication, just an older one, okay. So
then locking only at the list on the
left, thafs the only relevant one?
A Yes.
Q. So you have been retained to
provide expert testimony on behaW of
Penson at least 14 times in the past,
oorrect?
A. Thafs sounds about right.
Q. So of the approximately 40
retentions, 14 were for Penson, right?
A. Yes. The number is actually
more than 40 because, for example, the
last [em, Brookstreet arb[rations,
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CROSS- FRANKO (KLEIN)
hearing.
Q. Those are Penson cases or Apex
cases?
A I'm sorry. Thafs --those

sony, you've been retained as an expert
in m.xe than 40 cases?

A

Correct.
And of the cases in which you
were retained as an expert by Penson, did

Q.

you testify in any ofthose?
A Yes, I did.
Q. Which ones were those?
A. Just as a quick look, I think
all of the Penson cases resulted in

Page 587

Brookstreet was at least 8 cases so there
were 8 there, and another example would
be the Provectus.
Q. Where [says various FINRA?
A.

Q.

Yes.
There vvere seven or eight

Page 589

are actually Apex cases. I don't know
why -I misstated those.
Q. SoZeoco and Trade King which
are towards the bottom of the list you
actually were retained by Apex in those
cases?
A. I was, yes. I apologize.
Q. And you did testify or did not
testify?
A. Those were settled in the
pendency of the hearing so I did not
testify.
Q. Before your testimony. And in
both your past work on behalf of Penson
and for Apex, Mr. Hanchetwas one of the
attorneys you vvere VvOrking with, oorrect?
A. Not in Zeoco and Trade King.
Q. So not in those cases?
A. Nat in those cases.
Q. What about the other Apex and
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Page 590
1

CROSS- FRANKO (KLEIN)

Page 592
1

CROSS- FRANKO (KLEIN)

Q.

2 Penson cases?

2

3
4

3 form portfolio margin aOOJunt?
4
A Yes.
Q. So you're then talking about
5

A

Q.

Yes.
Now in this current matter in

5 which you were retained by Mr. Hanchet
6 and Mayer Brown, you state on the first
7 page of your ref:X)rtthat you were asked

-on 6851, the new aooount

6 the, I guess what starts on 6853 is
7 actually oontinuation ofthe portfolio

8 to opine on whether the margin lending

8 margining risk disclosure statement on

9 practices reflected in Penson Financial
10 SErvioes Agreements, capital A are

9 the bottom, right?
10
A. Yes, it is.
Q. So that's IMhat you're
11

11 oonsistent IMth industry standard,
12 oorrect?

12 referring to as the standard portfolio

13
A. Yes.
Q. You don't define agreements
14
15 there. Can you tell me which agreement,
16 what you were including in that?

13 margining agreement?
14
A. That is oorrect.
Q. And again just to be clear, in
15
16 the summary of your conclusions on page 2
17 you conclude that Penson's margin lending

17
18
19
20
21
22

A. That would include the
customer agreement, margin agreement, the
portfolio margining agreement, the
standard portfolio margining agreement,
the iXJrtfolio margining side agreement.
Q. So yesterday Mr. Hanchet asked
23 you to look at Plaintiffs Exhib[ 6 in
24 the binder. Are these documents the
25 capital agreements you were referring to

18 practioes reftected in its, capital,
19 agreements are oonsistent with securities
20 industry standards, right?
21
A. Yes.
Q. So again you vvere referring to
22
23 those documents only in exhibit 6 in
24 claimanfs binder, oorrect?
25
A. Correct.
Page 591

1

Page 593

CROSS- FRANKO (KLEIN)
2 on page 1 ofyourreporf?

1
2

3
4
5
6
7
8

3
4
5
6
7
8

A Yes, the margin insured
acoount agreement Let me make sure we
have all of them. The new acoount
portfolio margining agreement The
customer option agreement
Q. Thafs it?

CROSS- FRANKO (KLEIN)
Q. You write in your report that
a margin lender always has the right to
exercise its discretion to change margin
requirements, oorrecf?
A That's oorrect.
Q. And you further testified
yesterday that Penson was not required to

9
A Yes.
Q. And which of these is the
10
11 standard portfolio margining agreement in
12 your opinion?
13
A. The one thafs captioned

9 provide any particular level of portfolio
10 margin financing to Opus, oorrect?
11
A. That's oorrect.
Q. Navv if a margin lender does
12
13 want to change the level of financing

14 portfolio margin account
Q. The new acoount form is the
15
16 standard agreement?
17
A. No, it's the agreement I'm
18 trying to -this would be 6853.
Q. 6853?
19

14
15
16
17
18
19

20
A. Penson_Opus 6853 at the
21 bottom.
Q. So you're talking aboutthe
22
23 seoond, I guess ifs the third page of
24 the document that starts25
A. Yes.

it's providing to a customer, there's
really only two ways it can do it, right?
A. I'm nat sure where you're
going.
Q. Well [could have the

customer reduce the size of its account,
20 right, liquidate oertain positions?
21
A. ~could.
Q. It oould ask the customer for
22
23 more deposit or more equity, right?
24
A. Correct.
Q. Those are the two ways,
25
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CROSS- FRANKO (KLEIN)
oorrect?
A And the mechanic might be to
raise the requirement on a given security
or group of securities.
Q. So that [would then have to

13
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agreement. You see that?
A. You have to point me where.
Q. Sure, it's on page 5 of your
report, paragraph 6 where you say the

deposit m.xe, correct?

A

Yes.

Q.

So in your report, paragraph 6
on page 5, again and I'm just clarifying,
it seemed like you were saying that the
PMA agreement vvas a standard securities

clearing agreement, portfolio agreement,
PAM agreement, customer aa;ount margin
and short aa;ount agreement, customerright, and related aoocum opening
agreements, that PFSI, Penson and Opus
executed were standard securities
industry agreements, you see that?
A. Yes.
Q. And then I think you clarified

Page 596
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CROSS- FRANKO (KLEIN)
based on a rational risk based judgment
by Penson, requires an additional
deposit, customer will def:Qsit additional
cash or securities into this acoount in
an amount specified by Penson, UIXJn
receipt of a written request by Penson
specifying in reasonable detail the basis
for such request Do you see that
language?
A. I do.
Q. Is that standard language in a
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securities industry agreement?
A. No, this agreement is custom
to the particular circumstances here, the
circumstances being the background of the
assetAPA. I'm drawing a blank. The
asset-

CHAIRMAN: Purchase agreement.
A. Purchase agreement, I'm sorry.
The Asset Purchase Agreement So taken
as part of that, thafs where this would
oome into effect.
Q. Where do you see the reference
totheAPA?
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CROSS- FRANKO (KLEIN)
that you were nct including the portfolio
margining side agreement in that; is that
oorrect?
A Thafs ocrrect.
Q. So you wculd adm[, would you
nct, thatthe portfolio margining side
agreement is not a standard securities
industry agreement, correct?
A. Thafs ocrrect.
Q. And you went on to testify
thatthe portfolio margining side
agreement does not oontain any guaranteed
level of financing, do you recall that?
A. Yes.
Q. But lafs tum to paragraph 1
of the portfolio margining side
agreement. Thafs exhibit P 4. And in
paragraph 1 there is language that says
thatwhatthe required depos[ is from
Opus, right, $5 million?
A. Yes.
Q. See that? And then [says
add[ionally, if at any subsecuenttime
Penson in its good faith discretion,

Page 597
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CROSS- FRANKO (KLEIN)
A I don't. I'm referring to the
emirety, the totality ofthe APA
Q. This agreement, you would
agree, is a ten-year fixed term exclusive
agreement, oorrecf?
A Yes.
Q. The portfolio margining side
agreement?
A. Yes.
Q. Thafs not a standard tenm in
the industry, ocrrect?
A. lfs not standard in the
industry vis-a-vis a simple portfolio
margining relationship. But in
oonnection with the entire relationship,
this makes totally gocd sense.
Q. No, let me clarify my question
in case you didn't understand it Is a
long term, fixed ten-year term exclusive
portfolio margining agreement standard in
the industry?
A. No.
Q. And you said that this
language regarding a procedure that
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Page 598
1

CROSS- FRANKO (KLEIN)

Page 600
1

CROSS- FRANKO (KLEIN)

2 Penson must follow if it intends to

2 but.

3 request additional deposit is nat
4 standard in the industry, correct?

Q. There would be some notice
3
4 pericx:l and then the customer would be

5
A That's correct.
Q. And so I believe you were
6
7 suggesting that those two were somehow
8 related; is that correct?

5 free to leave?
6
A Presumably.
Q. And thafs not the case in
7

9
A No, I was saying this ties to
10 the Asset Purchase Agreement, in the

9
10

11 sense that this is a oontinuation of the
12 agreement by which Opus, as an

11 paragraph 1 ofthe agreement limits the
12 ability of Penson in its sole discretion

13 intrcx:lucing broker, was under a ten-year
14 limitation, a ten-year term.
Q. So you're saying that the
15
16 ten-year term relates to the Asset

13 to just decrease the amount of financing
14 that it was providing to Opus, correct?
15
A. It says in Penson's rational
16 risk based judgment, yes.

17
18
19
20
21
22

Q. So there's a procedure set
17
18 forth and [ has to justify why «s
19 requesting the add[ional deposit and
20 reducing the level of financing, oorrect?
21
A. That's what it says.
Q. Mr. Franko, you testified that
22

8 this agreement, correct?

Purchase Agreement?
A. Yes.
Q. You're not saying that the
request for the discretion or the
procedure to be followed when add[ional
depos[ is requested ties totheAPA?

23
A. No.
Q. Navv given that a ten-year term
24
25 exclusive provision of services is

A

No, clearly not.
Q. Navv this language thafs in

23 there was value in exclusive long term
24 agreement, oorrecf?
25
A. Absolutely.
Page 601

Page 599
1
CROSS- FRANKO (KLEIN)
2 unusual in the industry, I mean let me

1
2

3 correct that.
4
Normally, a customer can have
5 a reasonable notice period and leave,
6 right?
A Customer? I don't understand
7
8 your question.

3 clearing broker being able to eam the
4 revenue from servicing that customer,
5 oorrect?
6
A Navv we're talking about a

Q. Well normally in standard
9
10 agreements a customer is not tied to ten
11 servicing with a particular provider for
12 an extended pericx:l of time, oorrecf?
13
A. You're talking a pure retail

9
10
11
12
13

14
15
16
17
18
19

Q. Nat all customers need those
14
15 services, right?
16
A. That's correct.
Q. But it is oonsistent with
17
18 industry practioe thatthe clearing
19 broker provides OOth clearing services

customer of a broker-dealer?
Q. I'm talking about a portfolio
margining agreement like you have here
between a clearing broker and a customer.
A. Without more, you're correct,
[would not be a term.

CROSS- FRANKO (KLEIN)
Q. And the value would ba in the

7 clearing broker. Absolutely.
Q. Well clearing broker is
8
normally the one who provides the
financing and the clearing services,
oorrect?
A. Possibly, yes. Not
necessarily all of those services.

Q. And so if there were any
20
21 termination provisions in that kind of

20 and financing services to the customer,
21 oorrect?

22 standard agreement it would be you give
23 30 days' notice and then you're on your
24 way, correct?
25
A. I don't know about 30 days,

22
A. ~ is. That is one model that
could
be --that could ob[ain in the
23
24 industry, yes.
Q. In fact, it's the most common
25
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CROSS- FRANKO (KLEIN)
mcx:lel, is it nof?
A For most retail customers that
would be the model, yes.
Q. And so going back to my other
question before that then, so in order
for Penson or any provider to realize the
benef[ of the long term ocntract, it

13
14
15
16
17
18
19
20
21
22
23
24
25

you were looking at a document that you
said was JPMorgan's standard form, that

would have to oontinue to be in the
clearing business, right?

A.

Q.

Yes.
You testified yesterday when

you didn't see any required level of
financing in that form, correct?

A.

Q.

That's ocrrect.
And you didn't see any long

term exclusive arrangement in that
either, correct?
A. Correct.
Q. And you didn't see any
procedure regarding the exercise of
discretion in requesting additional
deposit in that agreement like we have in
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CROSS- FRANKO (KLEIN)
Q. So first I'd like to establish
whether you actually read the August 26,
2011 letter and plan before you wrote
your report.
A Yes.
Q. Because I didn't see [listed

13
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25

your report?
A. Yes.
Q. And did you read the Deoember
1, 2011 notioe of action before you
issued your report?
A. Yes.
Q. Because you also didn't list
that document
A. It's - I apologize for the
oversight.
Q. Butthat's something you
looked atA. Yes, thafs something I'm

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- FRANKO (KLEIN)
aware of.
Q. -before you issued your

on the list of documents you had
reviewed.
A. That may be an oversight, but
yes, l'mtotallyfamiliarw[h [.

Q.

You read it before you wrote

Page 603
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- FRANKO (KLEIN)
the PMA ocrrecf?
A In the side agreement
Q. The portfolio margining side
agreement, oorrecf?
A That's ocrrect.
Q. In your report you stated that
the term proceeding is a term of art in
the securities industry and that FINRA's
informal limit or cap of the amount of
portfolio margining Penson could grant
was not a proceeding. Do you recall
thaf?
A. I do.
Q. Paragraph 18 of your report.
And then you testified yesterday that
when you wrote informal limit, you were
referring to the August 26, 2011 letter
from Penson to FINRA, do you recall thaf?
A. Yes.
Q. But when you wrote cap in
quotes, then you meant the December 1,
2011 notioe of action letter, is that
your testimony?
A. Yes.

Page 605

report? So you testified yestarday that
the December 1, 2011 notioe of action
letter did not ocnstitute a prooeeding,
do you recall thaf?
A That's ocrrect.
Q. And you said it's not a
proceeding because there's no opportunity
to answer, there's no adversarial
activity that is a oonsequence of this.
Do you recall thaf?
A. I wouldn't -I don't believe

thafs what I said.
Q. Give me one minute because I
have the rough ofyourexacttestim:my so
I can remind you of that Sorry. I had
it here. I can oome back to it Let me
just go to the Deoember 1 notioe of
action letter which is exhibit P 15 in
claimanfs exhib[ binder. And on page 2
of that notice of action letter it says
Penson must limit all customer margin
balances such that no debit balance for
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Page 606

Page 608

1
2
3
4
5
6
7
8
9
10
11
12

CROSS- FRANKO (KLEIN)
any individual customer will exceed 40
million on a trade date basis. AOOJunts
that exceed this amount must be brought
back into compliance with this limit
within two business days. Any acoount
that exceeds this limit two times within
a rolling two month period must be
restricted to liquidating orders only.
Do you see that?
A. Yes.
Q. And then also on page 2 it

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

says pursuant to paragraph F of FINRA
Rule 9557, your firm's failure to ocmply
with the requirements and/or restrictions
by this notioe shall be deemed, w[hout

13
14
15
16
17
18
19
20
21
22
23
24
25

restrictions, right?
A. Thafs ocrrect.
Q. So to the extent that Penson
chose not to opf:Ose this, then it was
subject to restrictions, and if [ didn't

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- FRANKO (KLEIN)
A It's not a proceeding.
Q. So «s just- «s just the
result of a proceeding?
A No. lfs the resu~ of
FINRA's action.
Q. Now, you would agree that
there was adversity betvveen Penson and
FINRA here, ocrrect?
A. No, I don'tthink thafs

further notioe fiom FINRA to resu~ in
the automatic and immediate suspension of
your firm. Do you see that?
A. I do.
Q. Okay, and then if you read
further on page 3, the FINRAdirective
explains the appeals processes available
to Penson if it disagrees with the
restrictions and prohibitions in the

CROSS- FRANKO (KLEIN)
yes.

Q. So that would be the start of
the proceeding?
A To me that would be the start
of a prooeeding.
Q. So lefs go to the ftip side
ofthatthen. If Penson did not request
those things, correct, which it did not
in this case, you understand that, right?
A. Thafs ocrrect.
Q. Then [wassubjecttothose

abide by them, [would be suspended,
oorrect?
A. That is oorrect.
Q. So the fact that Penson didn't
challenge the notice of action which

started what oculd have been a long line
of procedures, doesn't make it not a
prooeeding, right?

Page 607
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- FRANKO (KLEIN)
directive. Do you see that?
A I wouldn't characterize it as
appeal.

Q.

Welllefs look at[. It

says your firm may make a request fora
letter of w[hdrawal ofthis nctice

pursuantto FINRA Rule 9557, right?
A Yes.
Q. So Penson had the abil[y to
have FINRA w[hdrawthe directive if[
oould dem:mstrate there was a basis to do
so, correct?
Yes.
Q. And also on page 3 [says, in
addition to making a request fora letter
ofw[hdrawal, your firm may file a
A.

written request for hearing with the
office of hearing officers. Correct?
A.

Q.

Yes.
And so if Penson disagreed in

any way with the restrictions or
prohib[ions in the FINRA directive [

oculd be heard, correct?
A. ~ oculd start a prooeeding,

Page 609

advers[y.
Q. You don'tthink that FINRA
imposing these restrictions and
prohibitions on Penson on threat of
sanction if it didn't abide by them was
adversity betvveen those?
A. No, this is a self regulatory
organization. This is not an adverse, an
adversity action.

Q. And «s clear though to you
that Penson had the rightto challenge
the notice of action?
A. Yes.
Q. And «s clear that if [
didn't prevail at that hearing, [would
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Page 610
1

CROSS- FRANKO (KLEIN)

2 have the right to appeal that?
3
A W[wanted to go there.

2

CROSS- FRANKO (KLEIN)

Q.

Well, it didn~ object to

3 them, oorrect?
A No.
4
Q. Didn't request w[hdrawal or
5

4 What you're missing is that this is a
5
6
7
8

Page 612
1

seW regulatory organization. SeW
regulatory organizations, for example,
oome in to every broker-dealer every
year, do a revievv. They don't like to

6 request a hearing, oorrect?
7
A That's what I understand, yes.
Q. So [ oonsehted to the
8

9 call it an audit, but ifs a review of
10 the operations and finanoe. And they

9 restrictions and it oonsented to the
10 discipline suspension if it failed to

11 have a set of findings and that set of
12 findings says you must do this, you must

11 oomply, oorrect?
12
A. Yes.

13
14
15
16

do that, you must do something else.
Thafs not adverse. That's the
broker-dealer and [s regulator, [s seW

Q. You testified yesterday that
13
14 it's common for execution services to be
15 separated from custcx:ly and financing,
16 oorrect?

17
18
19
20
21
22

havv to solve a possible problem, a
possible regulatory violation, a possible

regulatorooming to a oonclusion about

17
A. That's oorrect.
Q. And you testified that there
18
19 would be a variety of reasons for parties
20 to enter into such arrangement, correct?
21
A. Correct.
Q. You said there's a number of
22
23 reasons, [might be that oertain tirading

operational issue, et cetera. Those are

nat adversity - adverse situations,
those are rather part of the nature of a
self regulatory organization in its role

23 vis-a-vis the members of that self
24 regulatory organization.
Q. But you're familiar with the
25

24 partners have an expertise in a given
25 security, might be that somebody's paying
Page 611

Page 613

1

CROSS- FRANKO (KLEIN)
2 SEC order that was issued related to

1
CROSS- FRANKO (KLEIN)
2 for research by directing those tirades,

3 certain parties who were managing Penson?
4
A Yes.
Q. And in that order, those
5
6 defendants oonsented to certain
7 discipline, oorrect?
8
A Yes.
Q. And agreed not to adm[ or
9

3
4
5
6
7
8

might be access to initial public
offering or the possible rightto
participate in an initial public
offering, so any number of reasons why
trades with multiple sources might want
to be done. Do you recall that

10 deny what was in there, oorrect?
11
A. Yes.
Q. And w[h regard to the FINRA
12
13 notice of action, Penson oonsented to the

9 testimony?
10
A. That's oorrect.
Q. None of those reasons were the
11
12 reason why Opus had Penson executing its
13 trades and JPMorgan financing and

14 restrictions that were in there, correct?
15
A. Just like[16
MR. HANCHET: Objection.
17
Penson was not a party.
Q. The FINRA directve, the FINRA
18
19 directive, Penson oonsented to the

14 custodying and clearing those trades,
15 right?
16
A. I'm not sure of all the
17 reasons, but.
Q. You18
19
A. I presume part of the reasons

20 restrictions in the FINRA directive,
21 oorrect?

20 were the Asset Purchase Agreement. But
21 I'm not sure whether there were some

22
A. Yes. It oonsented, yes.
Q. And so23
24
A. ~ oomplied w[h the
25 directives, yes. Or attempted to oomply.

22 other reasons that led to that
Q. I think you might have
23
24 misunderstood my question.
25
As of Deoember 7th, 2011, Opus

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A788

Case 16-51522-LSS

Doc 51-3

HEARING

Filed 07/31/18

Page 242 of 634

DAY 3 - 11/05/2015

Pages 614 .. 617

Page 614
1

Page 616

CROSS- FRANKO (KLEIN)
2 moved custody of its aa;ount and the

1
2

3 financing services and whatever clearing
4 services related to the customer clearing

3 services it was currently -that it had
4 previously been providing under the

5 of that acoount, to JPMorgan, are you
6 aware of that?
A No, they moved the financing
7
8 to JPMorgan and they continued to execute

5 portfolio margining side agreement,
6 oorrect?
7
A That's correct.

9 and clearthrough Penson.
Q. Well you admitted yesterday,
10

9 that it's common to separate execution
10 from clearing and financing, you recall

11 did you not, Mr. Franko, that JPM was
12 performing a clearing function, oorrect?
13
A. W[h respect to the tradeover

11 that?
12
A.

8

22

Q.

Q.

But not the full clearing

Now I believe you testified

Yes.

Q. But it's not oomm:m to
13
14 separate clearing from financing,
15 oorrect?
16
A. Yes.

14 at the end of the day only.
Q. So my question for you is, the
15
16 reason why this arrangement developed
17 where Opus moved its aa;ount to JPMorgan
18
19
20
21

CROSS- FRANKO (KLEIN)

Q. That is common?
17
18
A. Yes, that happens, yes.
Q. When a broker is the clearing
19
20 broker, is it oomm:m for that broker to
21 have custody of the account?
22
A. There are any number of

and Penson retained the execution, that
was not for any of the reasons or
benef[s that you opined could occur,
oorrect?
A. That was for a different set

23 of reasons, yes. Yes.
Q. It vvas because of the December
24
25 1, 2011 FINRA directive that limited

23 relationships in the industry. For the
24 vast majority of retail customers, sure,
25 one broker provides all the services, one
Page 615

Page 617

CROSS- FRANKO (KLEIN)
1
2 Penson's ability to finance Opus,

1
CROSS- FRANKO (KLEIN)
2 clearing broker provides all the

3
4
5
6
7
8

3
4
5
6
7
8

oorrect?
A I would think that [was
because it was oontinuing to live up to
the side agreement where it agreed to do
all of those activities through Penson,
exoeptthatwhich Penson agreed that [

services.
But in an institutional
relationship such as this, it is very
oomm:m to have a separation of those
services.
Q. When you say an institutional

9 oould do somewhere else.
Q. So ifs your testimony that
10
11 Opus m.Jved its account to JPMorgan nat
12 because of the Deoember 1st FINRA
13 directive?

9 relationship, what do you mean?
10
A. I mean multimillion dollar
11 customer such as a day trading firm like
12 Opus.
Q. But you would agree Opus vvas a
13

14
15
16
17
18
19

14 customer, oorrecf?
15
A. Yes.
Q. And you agree, you're aware
16
17 that JPMorgan had custody of Opus's
18 securities and cash, correct?
19
A. Yes.
MS. KLEIN: Would [be
20

MR. HANCHET: Objection.
She's asking the witness to explain
why JPMorgan was doing things.
CHAIRMAN: I think you can
answer that question.
A. I understood from Mr.

20 Pendergraft's testimony that Penson
21 agreed to allow Opus to take a certain

21

possible to take a short break now?

22 piece of the portfolio margining activity

22

23 over to JPMorgan, butthat Penson
24 expected and did provide execution and
25 clearing services.

23
24
25

I may be done but I just wantto
check some notes.
CHAIRMAN: Sure. Take a ten
minute break.
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Page 618
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- FRANKO (KLEIN)
(A recess was had.)
CHAIRMAN: When you're ready,
Ms. Klein, we're back on the

13
14
15
16
17
18
19
20
21
22
23
24
25

we were talking about the portfolio
margining side agreement and the
provisions in there and paragraph 1 and
the procedure thafs set forth in there
for Penson to limit the amount of
financing provided to Opus. Do you
recall that?
A. I recall your questions, yes.
Q. And you agree that paragraph 1
calls for a procedure in this custom
agreement, in this custom tailored
language, which Penson would follow if [

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- FRANKO (KLEIN)
it vvas providing to Opus, oorrecf?
A Can you say that again. I'm
nat sure I'm follavving what you're

Page 620
1
2
3
4
5
6
7
8
9
10
11
12

reoord.
MS. KLEIN: Thank you.
MR. HANCHET: Before we go on.
CHAIRMAN: Off the reoord.
(Discussion was held off the
reoord.)
MS. KLEIN: Thank you.
Q. Mr. Franko, before the break

CROSS- FRANKO (KLEIN)
would have to do so in good fa[h, [
would have to be based on a rational risk
based judgrrent by Penson, [would have
to put [in writing, [would have to do
those things before [ oould reduce the
level of financing Opus was entitled to,
oorrect?
A It states a mechanism. I
don't recall a procedure. Maybe thafs
part of my problem.
Q. Sure. A mechanism by which it
would do that. Now you would agree w[h
me, would you not, if Penson were to just
go to Opus and say your financing is
capped at 75 million or you're financing
is capped at40 million, that would nct
be oompliance with this mechanism,
oorrect?
A. No, that would be entirely
w[hin Penson's righ[s to do that.
Q. W[followed the rrechanism?

13
14
15
16
17
18
19
20
21
22
23
A. Yes.
Q. And are you saying that just
24
25 setting a cap IMthout looking atthe

wanted to reduce the level of financing
Page 619

saying.
MS. KLEIN: Sure. Could you
read that back please.
(The requested portion ofthe
reoord was read.)
A. What I see in this paragraph
is an initial deposit. It doesn't speak
aOOut additional financing going forward,
nor does it have any limitation on
Penson's abil[y in good- in its good
faith to either require additional
capital, require -to even put a hard
cap on the amount of- am.Junt it would
lend, the amount of equity [would lend
or the amountofcreditwould extent, I
should say.
So the words are here.
They'rejustwhatthey say.
Q. So you would agree thatthis
paragraph sets forth a procedure by which
Penson would exercise its discretion. It

Page 621
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- FRANKO (KLEIN)
rational risk based judgrrentwould be
following that mechanism?
A 1- a broker-dealer always
wants to extend credit in the amount that
it can because ifs going to create,
creates revenue.
Q. Sure.
A But in [s judgment [could
put a cap, in [s rational judgment it
oould put a cap on the amount it wants to
lend, yes.
Q. But I'm not talking about what
[generally can do, right? I'm talking
aOOutwhat it can do, Penson can do under
this mechanism, oorrect, that you called
[?

A. I don't see anything here that
lim[s that rightto Penson.
Q. You agree there's a mechanism

in place, oorrect?
A. Yourword, yes.
Q. No, actually my word was
procedure, you used the word mechanism.
A. Okay.
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Page 622
CROSS- FRANKO (KLEIN)

1
2

Q.

Page 624
1

And it would have to exercise

2

REDIRECT- FRANKO (HANCHET)

A

~

What is an advance rate?
Advance rate is the am.Junt

3

3

Q.

4

4

A

its discretion in good faith, oorrect?
A Mm-hmm. Yes.
Q. Yes or no? And itVvOuld have
5

absolutely does not.

5 thatthe broker-dealer is willing to lend

6 to- that exercise would have to be

6 to a particular customer based on that

7 based on a rational risk based judgment,

7 particular portfolio.

8 oorrect?

8

9
10
11

A

Yes.
And [would have to make a

Q.

Q.

Does paragraph 1 require in

9 any way, shape or form that Penson
10 always, without exception, offer six and

written request specifying in detail the

11

12 basis for the request, oorrect?

12

tvvo thirds percent leverage?
A. Absolotely not.

Q.

13

A.

Yes.

13

14

Q.

And only if it oomplied w[h

14 attention to paragraph did -I'm sony,

I'd like to direct your

15 that mechanism could it reduce the level

15 tab 26. Tab 26 is an order. This is a

16 of financing, correct?

16 documem that Ms. Klein reiferred to

17

17 without pointing to it. Do you see a

If it makes the demand for

A.

18 add[ional collateral, Opus would oomply

18 caption on this?

19 w[h that or not, yes.
21

w[h the mechanism set forth in paragraph

A. Yes, in the matter of Philip
20 Pendergraft et al. respondems.
Q. Did you see a caption, when we
21

22

1, right?

22 were talking about the Deoember hard cap

23

A.

l'm-again-

24

Q.

I know you're struggling IMth

20

Q.

19

If it made it in oonformance

23

25 this, right.

letter?

24

A.

25

Q.

No, no caption.
Was there an order in

Page 623
1
2
3
4

REDIRECT- FRANKO (HANCHET)

A

I'm struggling because your

question implies some limitation on -

Q.

No, l'mjust-

Page 625
1

REDIRECT- FRANKO (HANCHET)

2 oonnection with -a formal order,
3 something called order inst[oting, et
4 cetera?

7

A - on Penson that to me just
doesn't exist I don't see it here. I
don't believe it says this. I believe

7 methods for realizing value from the

8

that Penson a"'ays had the right to lim[

8 portfolio margining agreement Do you

9

the amount of lending that [could do.

5
6

10
11
12

Q.

A

There was not

6

Q.

Now, Ms. Klein asked you about

9 remember that?

You don't believe the

10

A.

Yes, I do.

agreement says what it says in words
here?

11

Q.

And one of the questions -

13

MR. HANCHET: Objection. We

14

will stipulate thatthe agreement

15

says what [says.

16
17

5

MS. KLEIN: I have no further

questions.

18

CHAIRMAN: Thank you.

19

MR. HANCHET: I have just a

oouple of questions.

12 oneoftheways, as 1-well. Do you
13 have a view as to whether there is only
14 one way to derive value from the PMA?
15

A.

No, there are of oourse other

16 ways, yes.
17

Q.

So if Penson goes out of

18 business, is that the only way to derive
19 value from the PMA?

20

A.

No.

21 REDIRECT EXAMINATION

21

Q.

What would be another way you

22 BY MR. HANCHET:

22 oould derive value?

20

23
24
25

Q.

W[h respect to paragraph 1,

does paragraph 1 speak to an advance rate
in anyway, shape or form?

23
24
25

A. Sell the asset, sell the
relationship.

Q.

What asset- okay. And are
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Page 626
1

REDIRECT- FRANKO (HANCHET)

2 you familiar with any of the assignment
3
4

Page 628
1

FRANKO

2

provisions that appear in the PMA side
agreement in this case?

3

MR. BAKAL: For sorre good

reason, okay. Now I'm trying to

4 follavv the question and answers

5

A

5

6

Q.

6 divergent that you answer yes to

lam.
And those assignment agreement
7 -those assignment provisions, are those
8 assignment provisions the ilk of which
9 you've seen elsevvhere?
10

A.

Yes, they are.

11

Q.

And in your experience at

7

here. And there seems to be a
bath parties. So I'm not sure.

8 You're conflating an additional
9 deposit with a reduction in the
10 am.Juntthat Penson is willing to
11

12 Pershing or elsewhere did you ever engage

lend to Opus. And I don't see them

12 as being the same. Are they the

13 in any assignments?

13 same? If Penson demanded an

14

A.

We did.

14 add[ional $10 million of security

15

Q.

Of clearing broker

15 to oontinue lending 300 million on

16 relationships?

16 days when that graph showed 300

17

A.

Yes.

17 million was being lent, thafs nat

18

Q.

And did you ever see anybody

18 the same as saying I'm not willing

19 enforce the limitation on absolute
20 assignability in your experience?
21
A. No.
22
MR. HANCHET: I have no
23
further questions.

21

24

MS. KLEIN: Just have-

24

MR. BAKAL: Asking for more

25

CHAIRMAN: Recross.

25

money for security is not the same

19 to lend you $300 million any more,

20 your traders are too aggressive for
me. Am I getting [or am I

22 missing something?
23

THE WITNESS: No, 1-

Page 627
1

RECROSS- FRANKO (KLEIN)

2

MS. KLEIN: -brief recross.

Page 629
1

FRANKO

2 as reducing the amount that I'm

3 RECROSS EXAMINATION

3 willing to lend you, they're two

4 BY MS. KLEIN:

4

5
6
7
8
9
10
11
12
13
14

Q.

You said that paragraph 1 of

the PMA does nat guarantee an advance
rate, oorrect?
A Thafs ocrrect.
Q.

But it does set forth the

mechanism Penson had to follow to change
Opus's advance rate, oorrect?
A Yes.
MS. KLEIN: I have no further

questions.

separate activ[ies, they may be

5 somehow linked.
6

THE WITNESS: They're linked,

7 yes.
8
9

MR. BAKAL: Butthey're not
necessarily - I can say I'll keep

10 the 5, the 5 million is alii want
11

but I'm going to reduce the amount

12 I'm going to lend you from 300
13 million to a hundred million
14 because you think your traders are

15

CHAIRMAN: Any questions?

15 too aggressive.

16

MR. BAKAL: Yes, two or three.

16

THEWITNESS: Yes.

17

CHAIRMAN: Okay.

17

MR. BAKAL: So they're not the

18

MR. BAKAL: First, what I see

18 same. They're linked somehow

19

in paragraph 1 is a provision for a

19 psychologically or mentally, well,

20

depos[of$5 million.

20 if I gct more security than I'm
21 willing to lend more money but I
22 can still get more security and say
23 I'm not going to lend any more
24 money, I just think I need more
25 security for a hundred million,

21

THE WITNESS: Yes.

22

MR. BAKAL: And a rrechanism,

23
24
25

procedure for increasing that
amount.
THE WITNESS: Yes.
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Page 630
1

FRANKO

Page 632
1

FRANKO

2 existing clearing agreement or

2 right?
3

n1EWITNESS: Thafs correct.

3 portfolio margining agreement

4

MR. BAKAL: Thafs first

4

5 question.

Seoond question is today you

6

Have you in your review of the

5 materials in this case seen any
6 value on that asset as of any date

7 said there's an absolute cap on a

7 beginning Decemberof2011?

8 broker-dealer for portfolio

8

9 margining?

9 didn't focus on, you knavv, what was

10

n1E WITNESS: Correct

10 it-- you mean what was it worth or

11

MR. BAKAL: Ten times net

11

n1EWITNESS: ldidn't-1

anything? I didn't do that, no.

12 capital?

12

13

n1E WITNESS: Correct

13 Mr. Sakal's point so I'm clear

CHAIRMAN: And to follow-up on

14

MR. BAKAL: So if a broker has

14 aOOut it because I was curious

15 net capital of 200 million like

15 aboutthat, the questions and the

16 lefs say JPMorgan Chase, they can

16 procedure or the mechanism concem

17 lend 2 billion.

17 steps taken for putting in depos[,

18

n1E WITNESS: Correct

18 add[ional depos[ cash or

19

MR. BAKAL: But if Penson only

22 million to everybody, to the whole

19 securities, whatever it may be, and
20 it's your understanding thafs a
21 different issue than the advance
22 rate, if I understand the use of

23

23 that term correctly and what that

20 had net capital cif 25 million,
21

lefs say, they can only lend 250
package.

24

n1EWITNESS: Yes.

24

25

MR. BAKAL: Not only to Penson

25

rate would be allowed?
n1EWITNESS: The two are tied

Page 631
1

FRANKO

Page 633
1

FRANKO

2 but to every single customer; is

2 obviously. BU[ where the

3 that correct?

3 broker-dealer requires additional

4

n1E WITNESS: Thafs correct.

4

5

MR. BAKAL: Was there any kind

5 advance rate as part cif that

margin, they could also change the

6 of similar limit back in '05, '00,

6 requirement.

7 '07.

7

8

n1E WITNESS: That requirement

CHAIRMAN: If there's a $5

8 million deposit and a hundred

9 went into effect w[h the -when

9 million dollars leverage or margin,

10 they finalized the portfolio

10 if you require, if you increase the

11

margining rules, and that was

11

depos[ to $10 million, that

12 effective in December cif '06.

12 changes the percentage of margin.

13

13

n1E WITNESS: Sure.

14

CHAIRMAN: From twenty to one

MR. BAKAL: Okay. I was

14 retired by then. Thank you.
15

CHAIRMAN: Mr. Friedman.

15 to ten to one.

16

MR. FRIEDMAN: I have no

16

n1E WITNESS: Correct

17 questions, thank you.

17

CHAIRMAN: Is that advance

18

18 rate? I'm not clear as to that

CHAIRMAN: I have one

19 question. You said a few moments
20 ago that, you referred to you could
21 sell the asset and the asset was
22 the relationship.

19

n1E WITNESS: I think the

20 advance rate is the amount of
21

cred[that the broker-dealer is

22 willing to extend vis-a-vis the

23

n1EWITNESS: Yes.

23

24

CHAIRMAN: Meaning the

24

CHAIRMAN: As a percentage?

25

n1EWITNESS: Yes.

25

relationship created by the

lefs say equ[y.
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Page 634
FRANKO

1
2

Page 636
1

MR. BAKAL: As a percentage or

2

3 dollar amount?

3

4

n1E WITNESS: Could be either.

4

CHAIRMAN: Well «sa

5

5
6

percentage butthen you do the math

RECROSS- FRANKO (KLEIN)
Okay, I got that
CHAIRMAN: lforgetwhosetum
but Ms. Klein.
MS. KLEIN: I just wanted to

6

clarify one thing because I hear

7 and you get a dollar amount.

7

the panel.

8

8

n1E WITNESS: Bull guess what

CHAIRMAN: Please.

9 I was trying to say [ oould be a

9 RECROSS EXAMINATION

10 hard cap.

10 BY MS. KLEIN (oon«d):

11

MR. BAKAL: Right What I'm

11

Q.

I asked you aboutthis earlier

when we started. We said if the margin

12 struggling w[h, is a broker-dealer

12

13 required to lend unlimited amounts.

13

lender wanted to change the level of

14 Oh, one ather question. Can I ask

14

financing that [was extending, the

15 one more?

15

deb[ balanoe, the advanoe that [was

16

CHAIRMAN: Sure.

16

giving to the customer, it oould either

17

MR. BAKAL: Would Opus, in

17

require the customer to liquidate
fXJSitions or it oould ask it to provide
additional deposit, correct?
A Correct

18 your opinion would Opus be

18

19 violating any FINRA, SEC or state

19

20 securities deparbnent, I don't

20

21

know, they probably don't have it,

21

22 SEC orFINRARule ifitwemout
23 and on its avvn or through its
24 parent or affiliate went to a bank
25 and got a hundred million line of

22

extent that the provider is asking for

23

add[ional depos[, «s reducing the

24
25

leverage advanced to that customer,
oorrecf?

1

RECROSS- FRANKO (KLEIN)

Q.

So they're linked. To the

Page 635
FRANKO

1

Page 637

A

2 credit unsecured and used that

2

3

money, and I think I know the

3

CHAIRMAN: Thank you.

4

answer but I want your opinion,
used the money to trade?

4

Anything further? Mr. Franko, you

5

are excused, thank you. Did you
want to speak about logistics or
are you prepared to call your next
witness?

5
6

n1EWITNESS: l'mnotgoingto

6

7 -the answer is yes if they use it

7

8 for trading purposes because that

8

Yes.

9 would become a purpose loan.

9

10

MR. BAKAL: Part of Reg. T.

10

call my next witness but it can

11

n1EWITNESS: Yes, Reg. T

11

affect the rest of the day.

12 requires13

MR. BAKAL: So they were

14 stuck. They oouldn't really go

MR. HANCHET: I am prepared to

12
13

CHAIRMAN: Le«s go off the

record.

14

(Discussion was held off the

15 outside and gettheirown line of

15

16 credt It only had to be as part

16

17 of this pcrtfolio margin

17

18 relationship with either this

18

19 broker-dealer or another

19

called as a witness, having been

20 broker-dealer and JPMorgan,

20

first duly swam by the Notary

21

21

Public (Mark Richman), was examined

22

and testified as follows:

obviously JPMorgan had a lot more

22 cap[al.

reoord.)
CHAIRMAN: You can swear the

witness.
BRYCE ENGEL, Having been

23

n1E WITNESS: Exactly.

23 DIRECT EXAMINATION

24

MR. BAKAL: They're part of

24 BY MR. HANCHET:

25

multibillion dollar oonglomerste.

25

Q.

Mr. Engel, please state your
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Page 638
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ENGEL (HANCHET)
name and residence for the reoord.
A My narre is Bryce Engel and I
live in Coleyville, Texas.
Q. Where is Coleyville?
A Coleyville is about ten
minutes west of the airport between
Dallas and Fort Worth.
Q. What's your current
professional affiliation please?
A. I'm employed by Penson
Technologies LLC as the chief officer, I
also carry the t[le of the liquidation
tnustee for the tnust as well.
Q. We \Mil oorre back to that.
I'd like you to explain your background
so the panel can understand who you are.
Can you start with your formal education
alter high school.
A. Sure. I received a bachelor's
degree from the Univers[y of Nebraska
Linooln. Mer that I went straight into
work at a oompany, I a"'ays say [was TD
Ameritrade. Before there was a TD or
Ameritrade, the oompany was called Trans

Page 640
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ENGEL (HANCHET)
several subsidiaries where they were
trying to figure out havv to launch into
the on line brokerage space. There was
something called OlfenHauserthey bought
from New York. They were charging a
bunch of different types of oommission
structures trying to figure out what was
going to work in the industry. I started
working for the un[thatwas called
Ceres, C-E-R-E-S, which was doing flat
pricing for the lntemetwhich u~imately
became TD Amentrade. That was the un[
that actually took off and started
growing.
So I worked in that un[ and
helped build [from the ground up. I
ended up running the call centers for
that unit fora number of years, ran the
-at some f:Qint I was running the retail
and institutional front office.
I started going to when we

started to get into the merger and
acquis[ion space, TD Amer[rade bought
several oompanies, m.Jst of them here in

Page 639
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DIRECT- ENGEL (HANCHET)
Terra at the time which sounded like a
trucking company to me. But I went to
work there straight out of school. I did
every job on the retail side ofthat
business. It was a very small firm at
the tirre, doing about 300 trades per day
and we had 70,000 customers when I
started.
Q. Let me stop you. Just so we
can position this in time. When did you
graduate from Univers[y of Nebraska?
A. In the spring of 1996.
Q. And when did you start at
Trans Terra?
A. In the spring of 1996.
Q. Got it. Please oontinue. I'm
sony.
A. Sure. And so I did every job
on the retail side of that business.
CHAIRMAN: Where was [
located?
THE WITNESS: In Omaha,
Nebraska.
A. And so at that point there was

Page 641
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DIRECT- ENGEL (HANCHET)
New York actually, oompany called
National Disoount Brokers, they asked rre
to lead that integration. Sc I spent six
months up here in Jersey C[y bringing
that integration back and integrating [
into the Amer[rade system.
We then started a number of
other acquisitions. We did eight
acquisitions in total, the last one being
TO Waterhouse, DayTech over here in New
York as well. But I was heavily involved
in the integration of all those
broker-dealers.
Mer I had started doing the
integration of those systems, the CEO of
the Ameritrade un[ asked me if I would
be willing to go nun the clearing
organization, and so we vvere in pretty
good shape on the retail side so I went
over and ran the clearing unit just
solely the clearing unitforabouta
year, did a bunch of re-engineering of
that business and brought in some
different type of technology to make [
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Page 642
1
2
3
4
5
6
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8
9
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DIRECT- ENGEL (HANCHET)
more efficient, etcetera.
And then ultimately he
retired. His name was Pete Ricketts.
His father boughtthe Cubs. So when he
retired I took over the retail and
institutional front office, middle office
along w[h the bsck office so I was

Page 644

Ameritrade that reported to me. Did that
through all of the acquisitions w[h TD

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ENGEL (HANCHET)
you were at TO Ameritrade.
A Well we were doing obviously
the similar types of transaction. We
were processing and clearing transactions
on behalf of our retail and institutional
customers. At the end when I left we
had, we also had a big margin portfolio.
We had about an $8 billion margin
portfolio that we extended loans to
customers. I vvas responsible for that as
well. And when I left we were doing

13
14
15
16
17
18
19
20
21
22
23
24
25

Waterhouse and then ultimately decided,
Joe Moglia our CEO, he decided to retire
and goon.
We were now 40 percent owned
by a large Canadian bank and I decided to
go do something different as well. So
that led me to, I left TD Ameritrade in
the fall of 2008 and I had met the some of the Penson folks in previous
roles at TO Ameritrade. And it was in a
location !hall desired. I lived in
Omaha, Nebraska at the time but I had
been going to, I had started a thousand

13
14
15
16
17
18
19
20
21
22
23
24
25

about 500,000 tirades per day. So we werit
from about 300 tirades per day when I
started to 500,000 when I left. We had 7
million retail aOOJunts. And so
including the standard processing and
settlement between retail businesses
throughoutthe space.
Q. So vvas - is it fair to say or
nat that TO Ameritrade's business was

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
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20
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24
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DIRECT- ENGEL (HANCHET)
person center in the Fort Worth area and
I had been going to Fort Worth for about
tvvelve years. I was going there every
six vveeks so I was traveling there quite
a b[ and llikad the spaoe. My wife

1
2
3
4
5
6
7
8
9
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DIRECT- ENGEL (HANCHET)
Penson was a little bit different in
respect that [, most of «s Q. Slowdown.
A Most of its customers were
oorresiXJndents versus at TO Ameritrade
most of the customers were actually end
retail customers that went direct.
CHAIRMAN: Did [have any

basically running the operations. I had
about4,000 ofthe 5,000 people atTD

similar in some respects to Penson's?
A. Similar in some respects
because they were processing and clearing
and settling transactions certainly. But

Page 643

said as long as we move south ofTexas
I'm on board with wherever you want to

go.
CHAIRMAN: South ofTexas?
THE WITNESS: Sony. South of
Nebraska. My fau~.
A. So I met the folka at Penson
and looked at the opportunity there and
decided to join them and my first
responsibilities were to run the
international businesses. So I took
responsibil[y Q. Let me just slow you davvn a
little b[.
A.

Q.

Sure.

Going back to TD Ameritirade,
you spoke very quickly, and just give the
panel a sense of what types of things you
were doing in the clearing space while

Page 645

correspondent relationships?
THE WITNESS: When I very
first started there, there was a
small oorrespondent business and
right when I wentoverto run the
clearing business we actually sold
it But there was a small
correspondent clearing space. That
was kind of one of the, when I say
there were a bunch of businesses
they started trying to figure oU[

what was going to stick, they
actually had a oorrespondent
clearing business as well.
Q. So there came a ~XJint that you
joined Penson; is that fair to say?
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Page 646
1
2
3
4
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DIRECT- ENGEL (HANCHET)
A That's correct.
Q. And that was I think you said
fall of2008?
A No, I left TD Ameritrade in
the fall of 2008. I started with Penson
in the spring of2009.
Q. Sony. Okay. And how
specifically did [ come to pass that you

13
14
15
16
17
18
19
20
21
22
23
24
25

worked at a market maker previously and
so I knew him through a relationship I
had. lmerestingly enough I was also on
the OCC board of directors. I didn't

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
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20
21
22
23
24
25

DIRECT- ENGEL (HANCHET)
thought my skills wculd help Penson and
asked me to come sit down and talk with
the management team.
Q. All right Sc you joined in
spring of 2009 and describe to the panel
what your responsibilities were when you
first joined Penson.
A When I first joined, I had
responsibility for the international
businesses. So we had a business in
London, we had a business in Asia, we had
a business in Canada and we were just
researching launching a business in
Australia which we ultimately did. We
launched a clearing business in Australia
that was pretty suooessful. And then I
was resiXJnsible for the technology
division out of California as well.
Q. And justto pos[ion this in
time, we've heard a litHe bit in this

joined Penson?

A. Well Bill Yanoey who ran the
US broker-dealer was someone who - he

know this until after I joined Penson,
bU[ Mr. Pendergraft actually was on the
nominating oommittee and had nominated me
up for the role to be a OOard member at
theOCC. Sclthinkmostofthatwas
really just by repU[ation and knowing
each other in the space. But I came
because Bill Yancey had known me and I
had a good relationship w[h him and he

Page 648
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DIRECT- ENGEL (HANCHET)
A I joined before the
transaction. I think the Broad ridge
transaction probably happened I think
probably four or five months after I
joined. There was discussions about that
transaction.
Q. So after joining Penson, havv
long did you oontinue in your role as
head of the international businesses?
A. I think I keptthat role umil
approximately the middle to the fall of

13
14
15
16
17
18
19
20
21
22
23
24
25

2011.
Q. And in the fall of2011 did
you take a different responsibility at
Penson?
A. Yes. The role thatthey asked
me to take was chief operating officer of
the parent, and so altha! poim I kept
the responsibilities for the
international businesses but also assumed
responsibil[y for, which was basically
the other two business lines which was
the US futures company and the US
clearing business.

Page 647

room aOOut a Broad ridge transaction.
Were you- did you join Penson before,

during or after the Broadridge
transaction?

Page 649
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ENGEL (HANCHET)
Q. So we've been talking in this
room a little bit about Penson Financial
Services, Inc.
A Mm-hmm.
Q. Did you have any role in
oonnection with Penson Financial Services
Inc. as offall2011?
A I can't remember if it

officially happened in the fall of '11.
Certainly Bill Yancey who was running
that business unit at the time beginning
in the fall of2011 would report up
through me.
However, he was still running
[ fiom a day-to-day basis. He
u~imately

left in early 2012, and thafs
I keptthe
responsibil[ies I had bU[ also steppad
u~imately where

in to PFSI as well.
Q. And what was your title when
you stepped in to PFSI?
A. President of the brokerdealer.
Q. And that was in add[ion to
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Page 650

Page 652
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DIRECT- ENGEL (HANCHET)
the other responsibilities you had at
thattime?
A That's oorrect.
Q. And when you joined Penson,
you mentioned Mr. Pendergraft before, did
you have occasion to work with Mr.
Pendergraft?
A Before?
Q. When you joined Penson?
A. Oh, yes. Sure.
Q. And where was your- you said

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ENGEL (HANCHET)
a time where Penson Financial Services
filedaBDW?
A Yes.
Q. And were you involved in that
process?
A Yes, I vvas.
Q. And did there oome a time that
Penson filed for bankruptcy?
A. Yes.
Q. And were you involved in that
process?

13
14
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international business. Where was your
olfioe located?
A. ~was right across the hall
from Phil.
Q. So you were in Dallas also?
A. I was located in Dallas.
Q. And when you joined Penson,
was there some kind of management team?
A. When I first joined Penson
there was I think they called [the

13
14
15
16
17
18
19
20
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I was.
Okay. Now, atthe time that
Penson filed for bankruptcy what was your
role and function within the Penson
organization?
A. At the time we went into
bankruptcy I held the same t[le. But
really I was effectively responsible for
working with, working with our oounsel in
trying to get us ready to go into
bankruptcy. Dan Son was still with the
organ03tion altha! time as the CEO but
I was really the person responsible for
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DIRECT- ENGEL (HANCHET)
the oompany, that was the original team.
I think some time later in
2009 there was a management team that was
formed called the SOC which was a
strategic operating oommittee which
included myseW, Mr. Yancey, Mr. Koslow
who was the general oounsel as well.
Q. And this SOC, is that S-0-C?
A. Yes.
Q. And what was the function of
the SOC?
A. ~was really to bring the
people who were responsible for the
business units tc:gether, to have a
holistic vievv of how to set strategy for
the oompany going forward.
I think, you knavv, previous,
previously Penson's business units kind
of ran individually as a standalone unit
and we were trying to globalize the firm
and bring those un[s together to ba more
effective.
Q. Just overvievv, we will come
back on some of this, but did there oome
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DIRECT- ENGEL (HANCHET)
working w[h bankruptcy counsel to put a

global executive team or the executive
team, which was Phil Pendergraft, Dan Son
and Rocky Engemoen, the guys that formed

A.

Q.

Page 651

Page 653

bankruptcy plan together and getthe
oompany into bankruptcy.
Q. Can you remind the panel when
the bankruptcy filing oocurred?
A The bankruptcy filing happened
in January of 2013 and then had an
effective date of August of2013.
Q. AndCHAIRMAN: Sorry, what?
THE WITNESS: An effective
date. It was filed and then
there's aCHAIRMAN: Benkruptcy plan was
effective?
THE WITNESS: Yes. Onoe [
beoomes effective, then you're
officially in bankruptcy.
Now sinoe the filing ofthe
bankruptcy, what role, if any, have you
had in oonnection with the Penson
entities?
A. Well, I've baen responsible
for the bankruptcy in Ictal. I mean onoe

Q.
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Page 654
1

DIRECT- ENGEL (HANCHET)

DIRECT- ENGEL (HANCHET)

2 very -was a knavvn entity because it was
3 a very big deal in terms of Penson's

2 we went through the effective date there
3 are only a oouple of people that work
4 directly for what we call PTL, the Penson
5
6
7
8

Page 656
1

4 history and it was a big relationship for

Technologies LLC. It's myseWand then I
have one finance person and then we use a
number of professional groups to assist

5 the finm.
Q. What about Opus, have you ever
6
7 heard of Opus?

and support as necessary.

8

Q. Now in your- do you have a
9
10 current title?
11
A. Yes, my t[le is chief offioer

A

Yes.

Q. And do you recall when you
9
10 first heard about Opus?

12 of PTL and then the liquidation trustee

11
A. It VvOuld have been similar. I
12 mean probably, we used to have a

13 for the trust.
Q. And in these capacities, what
14
15 are your responsibilities?
16
A. The primary responsibilities

13
14
15
16

17
18
19
20
21
22

structure that happened every month
called m:mthly business reviews and so
each operating unit head would oome in,
for example, Mr. Yancey would oome in and
17 talk aboU[ his business for PFSI and I
18 probably heard about them then as being
19 one of the m.Jst significant customers
20 w[hin the oompany.

are to look at all of the claims that
have been filed w[hin the individual
bankruptcy divisions. We call them
debtors. Which is basically the fonmer
names of the oompanies. Our bankruptcy
is not a consolidated debtor, so ifs not

Q. Did you have any personal
21
22 involvement in the Opus relationship in

23 like we throw everything together. Every
24 oompany line is maintained separately.
25 Sc PFSI is called a debtor. SAl would be

23 the time- at any time really before the
24 bankruptcy?
25
A. No.
Page 655

Page 657

1
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2 called a debtor, et oetera.

2

3
4
5
6
7
8

And so I'm responsible for
looking at all the different claims that
lie in those debtors that were filed to
make sure that they're appropriate. W
we have to l[igate those, then I'm
responsible for litigating those and then

3
4
5
6
7
8

9
10
11
12
13

ultimately having allowed claims set on
the register. And then I'm also
responsible for taking the asset side and
monetizing the assets of the estate and
ultimately sending those assets out to

9
A Yes.
Q. Do you recall how that letter,
10
11 from your perspective, came into
12 existence?
13
A. You're talking aboutthe

14 the creditors.
Q. Have you been present at this
15
16 hearing since the beginning?
17
A. I have, yes.
Q. Do you recall - have you ever
18
19 heard of an ent[y called Schonfeld?

20
21

A.

Q.

Yes.
Going back in time when you

22 joined Penson, do you recall the first
23 time you heard about Schonfeld?
24
A. I don't remember the exact
25 first time but certainly Schonfeld was

1

14
15
16
17
18
19

20
21

DIRECT- ENGEL (HANCHET)

Q. Do you recall a time where
Penson wrote what we've been calling in
this room at least a soft cap letter, do
you know what I'm talking aboU[?

A

Yes.
This is the August letter that
we've been referring to?

Q.

letter that came to Penson?
Q. No. I'm talking aboU[ a plan
-we better just go to [. I believe
«s P 3 bU[ I oould be wrong aboutthat.
No, «s not P 3. Virginia.
MS. PAVLITZ: P 14.

Q.
A.

P 14. Do you recognize P 14?
Yes.

Q. AI the time of P 14, August
22
23 26, can you explain to the panel once
24 again what your responsibility was at
25 Penson group?
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1
2

3
4
5
6
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I'm actually not sure if I was

A

2 on that?

responsible for as COO or if I was
responsible for the international

3

businesses. Right around that time
period. So [was when the change
Q.

Do you have an understanding

8
9
10
11
12

10 oraboU[thetimeframeAugust26, 2011?
11

A.

I'm sony?

Q.

Did you have an understanding

13 of havv Penson was interacting with its
14 regulators in this time frame?
15

16
17
18
19
20
21
22
23
24
25

lthinkthatthatwasprobably

5 regulators had, was JPMorgan wanting us
6 to u~imately find a new settlement bank
7 relationship and we vvere running a very

9 about interaction w[h the regulators at

12

A

4 the biggest ocncem of all that the

7 happened.

8

Page 660
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1

big business and we required a
significantam.Junt of financing. It was
secured financing on the customer side.
But we used secured and unsecured
financing.

13

JPMorgan was a big

14 relationship for us and I think the

15 regulators were concerned aOOut our

A. Oh, oertainly. I knew that
there were discussions going on with the
regulators. This was right after the US
market downgrade ofthe debt of which
there was extreme volatility in the
marketplaoe and I think the regulators
were ooncemed and wanted to look at
liquid[yforanumberoffirmsandl
think Penson was one ofthemthatthey
were watching as well.
Q. Did you have any involvement

16 abil[yto maimain liquid[y in the
17 evem thatthey walked away from us.
18

Q.

Did you personally have

19 discussions with the regulators in this
20 time frame?
21
A. Which time firame?
22
Q. December2011?
A. I don't believe I had. I may
23
24 have been included on some calls sometime
25 during 2011, bU[ I wasn'tthe focus
Page 659

Page 661
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2 with oommunications to Opus concerning

2 person with the regulators at this point.
Q. Now did you atthattime have

3 the plan thafs attached to this August

3

4 261etter?

4
5
6
7

5

A

No.

6

Q.

Lefs take a look at the next

7 document, P 15 in the binder. We've been
8 calling this a hard cap letter. Have you

9 ever seen this before?
A. Yes.
Q. And do you recallwhatfrom
11

10

12 your perspective prompted this letter to
13 be sent?
14

15
16
17
18
19
20
21

A.

I think[ was- this letter

was as a result of looking at the efforts
that were on the previous letter where
Mr. Yancey was outlining havv Penson was
trying to achieve a hundred million
dollars of add[ionalliquid[y.
Q. Now Mr. Pendergraft testified
a little b[ about Penson's clearing

22 bank, JPMorgan. Did you have any
23 knowledge about the JPMorgan s[uation?
24

A.

Yes.

25

Q.

And what was your perspectve

an understanding one way or the other
about whether this hard cap letter had

any impact on Opus's business
specifically?
A Yes. I knew that -I don't
8
9 remember specifically where it was. It
10 might have been a SOC meeting, [might
11

have been an ad-hoc meeting. But I
12 certainly remember at some ~XJint in time
13 Mr. Yanoeytalking aboU[ a ocuple ofthe
14 customers that would be impacted and I

15 knew that Opus was one of them as well as
16 Simplex as well.
17

18
19
20
21
22
23
24
25

Q.

Now did you personally have

any dealings with Opus in this time
frame, meaning right after the receipt of
the December letter?
A. No.
Q. Okay. Do you know whether
anybody at all at Penson - no. Did you
know altha! time whether anybody at all
at Penson had oommunications with Opus?
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A About the hard cap?
Q. Yes.
A Yes, I knew that Mr.
Pendergraft had discussions w[h Opus.
Q. How did you know that?
A Well, I mean u~imately I knew
because there was an email that went
around. Because I knew the hard cap had
been put in plaoe and u~imately there
was an email that went around later from
Mr. Pendergraft to Mr. Kenny outlining

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ENGEL (HANCHET)
aOOutwhetherthis move to JPMorgan was
going to be temporary or permanent?
A Yes. I remember him -I
don't remember specifically where we had
the discussion, but I remember a dialogue
from Mr. Penson - or Mr. Pendergraft

13
14
15
16
17
18
19
20
21
22
23
24
25

havv the new situation was going to work
with respect to how they were going to
handle financing for the trades.
Q. So you didn't have those

13
14
15
16
17
18
19
20
21
22
23
24
25

Pendergraft said for that?
A. Yes.
Q. Okay. Now you memioned
briefly that [was your understanding

oommunications; you assume that Mr.
Pendergraft did; is that a fair summary?
A. Yes.
Q. Did you have an understanding
one way or the cther about the JPM
transfer of custody?

A. The only understanding I had
is I saw the way the email was written
where we were going to process the trades

saying this was going to be a temporary
resolution for Opus and that once we had
the situations solved with the regulators
then they would be asked to acme back.
Q. So you're relying on what Mr.

that custody was transferred to JPM. Did
you have an understanding as to whether
clearing was transferred to JPM?
A. Well, no. ltwouldn~ have
been.
Q. How do you know that?
A. Because if you lock atthe
email that goes to John Kenny who is the
operations person, he's the head of

Page 663
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on our system versus the Street and we
were going to flip those trades at an
average price over to JPM. I certainly
saw that, that information. And I locked
at it as a customer accommodation, which,
you know, Phil did often to try and help
customers find a way to make their
business work. So he was giving them a
solution that would VvOrk for their
business that oould make it easier for
them.
Q. Did the Opus s[uation in the
wake of the hard cap letter, was that a
topic that was discussed atthe SOC or,
you know, other top level management
meetings?
A. Well oertainly I know that we
had discussions. That's what I was
alluding to before. Thatthere were
discussions about a oouple of big
customers that would certainly have some
impact w[h a hard cap.

Q. Navv do you remember one way or
the other whether Mr. Pendergraft talked
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operations for PFSI, he's outlining how
the transactions are going to hurtwork and you would have no need to do an
average price trade and flip it from
Penson to JPMorgan if JPMorgan was doing
the clearing. That doesn~ make any
sense.

Q. Have you had occasion to check
to see using Penson's books and records
aOOutwhetherthese, these trades were
being flipped to JPMorgan from Penson?
A. I know that we did check a
DecembersetHement at one point and you
oould see that there were a number of
trades that were prooessed that looked
like they were ftip trades to me.
Q. Do you have an understanding
one way or the other whether Penson was
performing Street side clearing services
for Opus?
A. Yes, I absolutely believe they
were performing Street side trades.
Q. Whafs your basis for that
belief?
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Page 668
1

A Because ofthe way Mr.
Pendergraft outlined [, because [
seemed to be working smoothly after that
was put in place, and the system, the
Broad ridge system that we were processing
trades on at that time was generating
billing for the transactions
automatically as it would for any
customer it was processing trades.
Q. Did there oome a time that you
leamed that Opus purported to terminate
the PAM agreement?
A. Yes.
Q. Please describe havv that came
to your attention.
A. It vvas because I had the email
forwarded to me. I believe it was from
Mr. Yancey who forwarded the email saying
they had left and were claiming Penson
breached and they weren't ooming back.
Q. What was your reaction to
receiving this letter?
A. I was shocked. I mean really
I was assuming that everything was

DIRECT- ENGEL (HANCHET)

2 think that Penson was disappointed that
3 they had spent a lot of money on this
4 relationship. I mean the Schonfeld deal
5 was IMdely known to be $90 million of
6 money that Penson had spent on this deal
7 and expected to be able to make m:mey on
8 the back end ofthis deal, Opus being the
9 biggest customer, I think there was a lot
10 of disap[XJintment particularly since we
11 knew that Phil had gone out of his way to
12 try and make an accommcx:lation for them.
13 So there was disappointmentthatthey had
14 walked out the door.
Q. Now did you personally have
15
16 any communications with Schonfeld in the
17
18
19
20
21
22

aftermath of the termination letter at
the end of January 2012?
A. No, I don't believe so.
Q. Navv in this room there's been
some discussion of sale of Penson
Financial's clearing business to Apex, do

23 you remember that?
24
A. I do.
Q. Did you have any involvement
25
Page 667

Page 669

1
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2 working properly. I mean when Mr.

1
DIRECT- ENGEL (HANCHET)
2 in that sale process?

3
4
5
6
7
8

3
A Yes.
Q. And please describe to the
4
5 panel from your perspective how it came
6 to pass that Penson sold its clearing
7 business to Apex?
8
A I was the point person

Pendergraft sends the email to John
Kenny, Mr. Kenny, he outlines a procedure
to allow them to oontinue to trade at a
level that is oonsistent w[h what they
had tiraded before, and so the trading was
going off just fine. I had not heard of

9 a single issue at that point from the
10
11
12
13

time thatthey outlined the new procedure
to trade to continue to allavv them to
trade and flip those- well and finance
those tirades and custody them at JPMorgan

9
10
11
12
13

designated at Penson that was dealing
with the restructuring, as well as the
sale process.
Q. Navv when you say the
restrucb..Jring, what are you talking

14
15
16
17
18
19

and clear at Penson, it all seemed to be
operating perfectly.
So I was surprised to get a
letter forwarded to me saying they were
leaving.
Q. What was the reaction more

14
15
16
17
18
19

abcut?
A. Penson was trying to
restructure [s debtw[h [s cred[ors.

20 broadly at Penson to the extent you know?
21
A. I think the senior people at
22
23
24
25

Penson were outraged that they were going
to leave. They fe~ they fe~ like they
were looking for an opportun[y to tiry
and, to tiry and get out the door. I

So we had tvvo ad-hoc committees of our

senior secured holders and our
oonvertible holders and we were in a

20 process discussing havv to restrucb..Jre the
21 debt. The debt load that we had taken on
22
23
24
25

to do the Broad ridge deal was a big
strain on the oompany. I mean certainly
interest rates had oontinued to stay low
and we were ooncemed about the level of
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DIRECT- ENGEL (HANCHET)
debt that we were carrying versus the
ability to be profitable at that time
with the current interest rate
environment.
CHAIRMAN: Justtrying to
understand the timeline. This
restrucb.Jring, was it part of
bankruptcy?
THE WITNESS: It was prior to
the bankruptcy. lfs in the
bankruptcy documenrta too. I think

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

we started it in 2011, some time in
2011.
Q. And were these restrucb.Jring
efforts suocessful?

13
14
15
16
17
18
19
20
21
22
23
24
25

No.
Okay.
A. We u~imately couldn't getto
a place that we oould agree.
Q. So thafs what got to do w[h
A.

Q.

sale, if anything?
A. It was going on at the same
time. There were-

Q.

So-sonry.

DIRECT- ENGEL (HANCHET)
different view of our international
oompanies. Wasn't something that they
werein. Soitwasatoughfittofind

someone to buy the entire set of
oompanies.
So u~imately we made the
decision to start winding down some of
these oompanies or sell them, and so I
went through a process where I sold the
Australian business unit, we sold that to
Pershing. We wound down London and in
London we did a sale agreement to a
referral with all the customers so we
sold the oontracts as they moved over to
Oigroup and we got paid for those
oontracts and then we wound that business
davvn.
Q. Just in terms of time frame,
when did that occur?
A. All through 2011, in that time
period.

Q.

When was the sale of Penson
Financial Services to Apex, to PEAK6?
A. That happened I believe right
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A. So we were looking to
restrucb..Jre and since we oouldn't
restrucb..Jre we were starting the sale
process.
Q. And were there discussions
with potential buyers before a sale was
actually consummated involving Apex?
Yes.
And please describe what those
were and how they came about.
A. We had hired an investment
banker to look at the ability to sell the
A.

Q.

firm. We had a number of different
discussions with different companies.
Several of them got fairly advanced but
never got finalized. We did have a
business that had a lot of different
units. We had international oompanies.
We had a futures company. We had a US
broker-dealer.
I think Mr. Pendergraft even
testified that Knight, for example,
looked at our business. They ultimately
bought our futures business but had a
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around the first part of June in 2012.
Q. And what was your involvement
in the sales of those assets?
A. I was oertainly in the middle
of those discussions in terms of working
w[h the different oompanies, u~imately
working w[h PEAK6 and in the diligenoe
side as we got them oomfortable w[h the
way the business worked, et cetera.
Q. Do you have an understanding
of what assets were sold by Penson
Financial Services to the Apex entity?
Yes.
What was sold?
A. They boughtthe customer
oontracts.
Q. When you say the customer
oontracts, what are you talking abouf?
A. Most of Penson's business was
A.

Q.

oorresiXJndent business that these
customers were under contracts of
different terms, one year, tvvo years, ten
years as with Schonfeld ent[ies. But

they boughtthe clearing agreements and
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took over those customer relationships.
Q. Do you have an understanding
as to how many, approximately havv many
oorres!XJndent relationships were
transferred to Apex as pert of this
transaction?
A I believe it was aboU[ 200.
And do you have any
understanding as to whether there were
any legacy Schonfeld entities, the
entities that had been acquired as part

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

of the APA back in 2006, were any of
those transferred to Apex?
A. Yes.
Q. Do you remember which ones?
A. Weill know specifically a
oouple of them m.Jved over which were
Lightspeed, which had a different name I
think early on, I think it was Schonfeld
and Co. and pert ofthe APA and then
changed names and that business went over
as well as Trillium.
Q. Sc if we take a look at never mind. Strike that

13
14
15
16
17
18
19
20
21
22
23
24
25

1
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DIRECT- ENGEL (HANCHET)
Navv do you know whether these
-there are at least twc Schonfeld
affiliates that went over to Apex; is
that what you're saying?

Q.

DIRECT- ENGEL (HANCHET)
A No, [did not

Q. Why is that?
A Well as we were going through
the process, we believed that was a
valuable asset The Penson team believed
that Opus breached the ocntract and that
we had the opportun[y to pursue that
Apex wouldn't have had the same view of
that They were a newly formed entity.
BU[ [was sorrething that we thought was
very valuable and we wanted to hold on to
it and we were going to pursue our rights
w[h respect to that, to that agreement.
Q. Navv did there oome a timewell there did come a time, I know. When
again, remind the panel, when did Penson
file for bankruptcy?
A. I believe it was January in
2013.
Q. Now you memioned before that
there was one case but several debtors?
A. Yes.
Q. Now at the time of the
bankruptcy did various creditors file

Page 675

A

Yes.
And did you have occasion to
look at the operative agreements, the

Q.

clearing agreements that governed those
relationships?
A. I did.
Q. Did they oontain assignment
clauses?

They did.
And do you have any
understanding as to whether those
assignment clauses were the same or
different from the assignment clause
associated w[h the Opus - sorry, the
A.

Q.

assignment clause oontained in the Opus
portfolio margining side agreement?
A.

The language was the same.
Navv did Penson Financial
Servioes transfer [s rights to the Opus

Q.

relationship to Apex in June 2012?
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proofs of claim?
A Yes, certainly, there were
claims filed in every estate.
Q. And was partofyourjob towell what was your job w[h respect to
the proof of claims - proofs of claim?
A I think I referred to it
earlier. One of my main roles is to go
through all of the claims to make sure
that they're appropriate and deal w[h
those either to challenge or l[igate
those if we don'tthink they're

appropriate, or to allow them if I deem
them appropriate.
Q. Did you have occasion to
review the proofs of claim that were
filed by any Schonfeld entities?
A. I did.
Q. And were there any such proofs
of claim?
A. Yes, there were.
Q. And do you have knowledge one
way or the other whether Schonfeld filed
a proof of claim against Penson Financial
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1

Page 680
1
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2 ask you if you oould familiarize yourself

2 Services Inc.?
3

A

They did.

3 with this document and let me know if you

4

Q.

And whafs the amount of that

4

5 claim thatthey filed?
6

A

About three and a half million

Q.

7

Do you know what the asserted

A.

MR. HANCHET: This what is

we've just handed out.

8

9 basis for that claim is?
10

CHAIRMAN: Sony, one seoond.

6

7 dollars.
8

reoognize it?

5

9

The basis for the claim that

CHAIRMAN: I understand.
There is something in tab 29.
MR. HANCHET: We're going to

10

Schonfeld filed against PFSI is for the

11

12 remaining eamout as it relates to this

12

take those out That was our hope.
Maybe we can do that at lunchtime.

13

CHAIRMAN: So ifs a new 29.

11

13 deal.
14

Q.

And when you say this deal,

14

15 what are you talking about?
16

A.

MR. HANCHET: New 29.

Q.

15

Do you reoognize this

16 document?

This, this overall deal

17

A.

Yes.

Navv in oonnedion with the
19 Penson bankruptcy, vvas a plan ever

18

Q.

I'd like to direct your

20 approved?

20 34.

17 between Penson, PFSI, Opus and Schonfeld.
18

Q.

21

A.

22

Q.

19 attention to section 9 which is on page

Yes.
And what was the effective

23 date again?

21

A.

Okay.

22

Q.

Specifically 9.02. It says,

23 on or before -

24

A.

August of 2013.

24

25

Q.

Now before filing for

25

MS. KLEIN: Sony, just
looking for the page.

Page 679
1
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Page 681
1

DIRECT- ENGEL (HANCHET)

2 bankruptcy, did Penson retain bankruptcy

2

MR. HANCHET: Page 34.

3 oounsel?

3

MR. FRIEDMAN: There's two

4

A

5

Q.

6

A

Yes.
Who did Penson retain?
The primary oounsel we used

4

documents. You've got a first

5

document that is 22 pages.

6

7 that authored our bankruptcy plan was

7

8 Paul Weiss.

8

9

Q.

And did you have ather oounsel

10 as well?
11

A.

9
10

Yes. We had several other

MR. HANCHET: lfs the new

document that we were MS. PAVLITZ: The seoond

document is exhibit to the first
document.

11

MS. KLEIN: The new document

12 professionals helping us through that.

12

13 We had Young StargattConaway& Taylor

13

is tvvo documents. One is an
exhib[. So page 34 ofthe plan.

14 who was our local oounsel in Delaware.

14

MR. HANCHET: Yes.

15 We had several other professional firms

15

16 that we went through and retained as part

16

17 of the retention process to deal with the

17

18 litigation that was hanging around from

18

MS. PAILITZ: lfs all one but
ifs just an exhib[.
MR. HANCHET: So page 34.
Thafs where I'm trying to get at
CHAIRMAN: All right. We're

19 the other business units, the debtors, so

19

20 yes.

20

w[h you.

21

Q.

21

Q.

Lefs take a look at what

22 hopefully has found its way into the

Reading the first line [says

22 on or before the elfectve date, PTL will

23

binders of the various audience members

23

24

here today, and I'd like to refer to what

24 oompany and all assets ofthe debtors

25

I think we'd like to plaoe in tab 29 and

25 will be conveyed and transferred to PTL.

be formed as a Delaware limited liability
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Page 682
1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ENGEL (HANCHET)
Do you have an understanding
of what that provision is effecting?
A Yes, that just means atthe
effective date then the assets and causes
of action that are in the debtors,
previously oompanies, would be conveyed
up to PTL for management and
monetization.
Q. I'd like to direct your

Page 684
DIRECT- ENGEL (HANCHET)
MR. HANCHET: I have no
further questions.
CHAIRMAN: What does that mean
to sign-ofF?
MR. HANCHET: Did you
u~imately -I knowwhatthe words
mean. But in the oontext-

attention to tab 23. We looked at this a
few times. And I'd ask you to

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

familiarize yourself with this document
and let me know if you reoognize if?
A. Yes, I reoognize it.
Q. Please explain to the panel
what this is and what role you had in the
preparation of this document?
A. These are the damage
calculations that we oompleted at Penson
Technolc:gies with respect to this
agreement. I asked my finance guy to
build these, to build these out. One of
them, the one on the right, is, I think
Mr. Pendergraft had identified earlier is

13
14
15
16
17
18
19
20
21
22
23
24
25

oomfortable with.
CHAIRMAN: And sign-off for
purposes of [ being the damages

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ENGEL (HANCHET)
a way that we looked at what Penson paid
for the relationship for Opus versus what
[had the opportun[y to reoeive. And

THE WITNESS: Am I oomfortable
thatthis is -I think he's asking
did I go through the numbers and
make sure this is something I'm

calculation for purpJses of this

proceeding?
THE WITNESS: Yes, sir.
CHAIRMAN: Okay. Thank you.
MR. HANCHET: No further
questions.
CHAIRMAN: Thank you.
Ms. Klein, ifs 12:20, would you
like to prooeed atthis point,
would you like to take a break?

Page 683

the one on the left is based on the
termination oompensation formula that was
in the APA. I asked my finanoe guy to do
these because I viewed these as the best
way to look at the damages in terms of
there was an agreement by the oompanies
at the beginning of the process in the
APA to look at how damages would be
calculated and [seemed appropriate to

me thatthis is the way to calculate the
damages navv.
Q. Navv before this document
appeared in this present form were there
prior drafts of that document prepared?
A. Yes.
Q. And did you review and make
changes to those drafts?
A. I did.
Q. And did you u~mately
sign-off on this particular document?
A. I did.

Page 685
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ENGEL (HANCHET)
I'll leave thatto you.
MS. KLEIN: I'd be happy to do
the lunch break now. That would
work forme.
CHAIRMAN: Is that all right?
MR. HANCHET: Thafs fine.
CHAIRMAN: We will break now
at 12:20. We will resume at 1:20.
Lafs try to get started promptly
then. Thank you.
(Luncheon recess.)
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Pages 686 .. 689

Page 686
1

CROSS- ENGEL (KLEIN)

2

AFTERNOON SESSION

Page 688
1

CROSS- ENGEL (KLEIN)

2 bringing litigation, you also retained

3

(1 :29 p.m.)

3 Mayer Bravvn, oorrect?

4

CHAIRMAN: All right We're

4

A

Yes, thafs oorrect

5

Q.

I'd like you to tum to

6

back on the reoord. The afternoon
session of case 14-257, Penson

7

Technologies versus Opus Trading

7 binder. The black binder in front of

8

Fund.

8 you. Do you have that exhibit in front

9

Ms. Klein, your cross
examination.

9 of you?

5

6 exhibit 29 in respondenfs exhibit

10

A.

Yes, ma'am.

11

MS. KLEIN: Thank you.

11

Q.

Do you reoognize that

12

BRYCE ENGEL, Having been

12 document?

10

13

called as a witness, having been

13

14

first duly swam by the Notary

14 know what it is referring to.

A.

Q.

Not specifically. I mean I

15

Public (Mark Richman), was examined

15

16

and testified as follows:

16 document, is that your signature there on

Wyou turn to page 11 of the

17 CROSSEXAMINATION

17 this application?

18 BY MS. KLEIN:

18

19

20
21

22
23
24
25

Q.

Mr. Engel, you're not a
damages expert in this case, oorrect?
A No.

Q.

A.

On page 11? It says Mark

19 Hanchet on that. Oh, that's the back.

20 There's another one?

You testified that in

oonnection with your role as chief
officer of claimant Penson Technolc:gies
and liquidating trustee, you've been

21

Q.

The first part ofthe -

22

A.

All right, yes.

23

Q.

And this is an application

24

pursuantto bankruptcy rules to employ

25

Mayer Bravvn as special oounsel for the

1

CROSS- ENGEL (KLEIN)

Page 687
CROSS- ENGEL (KLEIN)

1

2 bringing l[igation, ocrrect?

Page 689
2 debtors, oorrect?

3

A

Yes, thafs oorrect

3

A

4

Q.

And one of the litigations

4

Q.

6 against Mr. Pendergraft and others,

Correct.
And if you tum to page 5.
5 And this specifically references a claim
6 I guess you're intending to bring against

7 oorrect?

7 Opus, correct?

5 that you brought was an action in Texas

8

A

That is oorrect.

9

Q.

And you were here, you heard

A I was going to ask you where
9 you're referring to?
8

10 Mr. Pendergraft testify that he did not

10

11

11

read that complaint, do you recall that?

Q.

I'm looking atthe anticipated

litigation. It says one of its

12

A.

Yes, I do.

12 customers. Was this what you were

13

Q.

You read the oomplaint before

13 referring to?

14 [was filed, right?

14

A.

Yes, that is oorrect.

Q.

And in this application

15

A.

Yes, I did.

15

16

Q.

And everything in that

16 details Mayer Bravvn's oompensation

17 oomplaint is true, oorrect?

17 arrangement, oorrect?

A. Those vvere allegations that we
19 were certainly going to try and prove.

18

A.

Yes, ma'am.

19

Q.

And that is on page 5 ofthe

18

20
21

Q.

They were true to the best of

your knowledge?

A. Yes, they vvere. They were
23 allegations we were going to try and
24 prove.
Q. And in oonnection with
25

22

20 application, paragraph 13, right?
21
A. Correct.
Q. And pursuantto this
22
23 application and the retainer arrangement
24 with Mayer Brown, Mayer Brown was going
25 to be representing the debtor on a
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Pages 690 .. 693

Page 690
CROSS- ENGEL (KLEIN)

1
3

ENGEL

2 memberw[h almost a hedge fund

2 contingency basis, right?
4

Page 692
1

A I don't know if this would be
referred to as a contingency. We're

3 type structure where they were
4 going to get a fee. The managing

5 getting a discount on the hourly, but

5 member got the fee first And

6 it's not a full oontingency arrangement.

6 before anything could -they would

7

I see. DoesnH state in

Q.

7 take their fee and expenses and if

8 paragraph 13 that Mayer Brown and the

8 there was money aftervvards in their

9 debtors have agreed that for this metter,

9 business then it would flavv to our

10 Mayer Brown's regular hourly rates for

10 equ[y account. And so after the

11

its timekeepers, including all attorneys

11

12 and paralegals who work on [, will be

fee if they made money, money would

12 increase in our equity account If

13 reduced by 50 peroent, but if Penson

13 they lost money our equ[y account

14 receives any reoovery with respect to the

14 would go down.

15 anticipated litigation, Penson will share

15

16 the gross amount of any such recovery on

16 then, the majority of the stock of

17 a 50-50 basis w[h Mayer Brown until

17 Apex was going to be owned by

18 Mayer Bravvn has received not more than

18 Penson; is that correct?

19 125 percent of its gross fees atthe

19

regular hourly rates for representing the
21 debtors in connection with the
22 amicipated litigation, do you see that?
23
A. Yes, ma'am.
Q. And the regular hourly rates
24
25 are 825 per hour for partners and between

20

20

21

MR. BAKAL: Okay. In essence

n1EWITNESS: lwouldn'tsay

MR. BAKAL: Thafs what the

22 testim:my, 95 percent is the number
23 I remember.
24

n1E WITNESS: Yes, I think[

25 was 73.75 peroentofthe equ[ywas
Page 691

CROSS- ENGEL (KLEIN)

1

Page 693
1

ENGEL

2 420 and 670 per hour for associates,

2 owned.

3 oorrect?

3

MR. BAKAL: Equ[y by Penson.

4

n1E WITNESS: Yes, sir.

Q.

5

MR. BAKAL: Apex was a new

A

6 company.

4
5
6
7
8
9
10
11

A

Yes, ma'am.

So that was the retention?
Yes.
MS. KLEIN: I have no further
questions.
CHAIRMAN: Do you have any,
Mr. Bakal?
MR. BAKAL: I do. You were

7

n1EWITNESS: Yes.

8

MR. BAKAL: Formed forth is

9 purpose.
10

n1E WITNESS: Right.

11

MR. BAKAL: And it was going

12 to basically be as close to a

13

involved in the transaction that
sold the clearing business, and you

14

said 200 correspondents,

14 as it can be because well over 90

15

19

intrcx:lucing broker-dealers to Apex.
THEWITNESS: Yes.
MR. BAKAL: Was there anywe heard testim:my, I believe it
was the first day, that the stock

20

of Apex, or the majority of the

20 from Apex? Did Apex have any money

21

stock of Apex was going to be owned

22

by Penson; is that correct?
THE WITNESS: Yes. Penson had
an equity ownership, so think of it
as alm.Jst like they were a managing

to pay out or is it basically a new
22 oompany and what Penson was going
23 to get for its business was the

12

16
17
18

23
24
25

13 wholly avvned subsidiary of Penson
15 percent, your recollection is 93.7
16 percent
17

n1E WITNESS: Yes, sir.

18

MR. BAKAL: Okay. Was there

19 any financial consideration passing
21

24 shares of Apex?
25

n1EWITNESS: Nomoneywas
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Pages 694 .. 697

Page 694
2 ever dividend out Ultimately we

3
4
5
6

3 gat to a resolution where they
4 bought us out.
5
MR. BAKAL: Who, they?
6
Tl-1E WITNESS: Apex.
7
MR. BAKAL: Apex bought its
8 shares back?
9
Tl-1E WITNESS: Yes, [bought

9 you basically - so if I were to
10 look at this from an eoonomic point
11 of view, you sold - Penson sold
12 all of [s business, other than

13
MR. BAKAL: Okay. So they
14 bought back their own shares?
15
Tl-1E WITNESS: Yes.
16
MR. BAKAL: How much did they
17 payforthoseshares?
18
Tl-1E WITNESS: 53 and a haW
19 million dollars.
20
MR. BAKAL: For all ofthe

13
14
15
16
17
18
19
20
21
22
23
24
25

business other than this claim

22 against -that's the subject of
23 this arb[ration?
24
25

ENGEL
Tl-1E WITNESS: That's whatthey
paid us.
MR. BAKAL: Thafs what they
paid you.
Tl-1EWITNESS: Yes. BU[wehad

7 very limited rights in it
8
MR. BAKAL: I understand. BU[

10 theequityawnershipofPenson. We
11 negotiated that to where they
12 bought us outofthat deal.

21

Page 696

1
2

ENGEL

Tl-1E WITNESS: Yes.
MR. BAKAL: Right?

this claim, for$53 million; is
that correct?
Tl-1E WITNESS: I meanCHAIRMAN: US clearing
business.
Tl-1E WITNESS: Yes, for the US
clearing business.
MR. BAKAL: ToApexfor$53
million?
Tl-1E WITNESS: Yes.
MR. BAKAL: I have no cther
questions.
MR. FRIEDMAN: Fine.

Page 695

1
2
3

ENGEL
Tl-1E WITNESS: Yes.
MR. BAKAL: Everything else
4 that went there, and you testified
5 earlier, if I recall, thatthe

Page 697
ENGEL
2
CHAIRMAN: One or two, Mr.
3 Engel. You had mentioned thatthe
4 activity around Deoembar 1st, 2011 ,
5 where the financing business was

6

international business had been

6 moved to JPMorgan was vievved as a

7
8
9
10
11
12
13
14

sold, the Mures business had been
sold, so really what was left to go
to Apex was 200 ocrrespondents.
Tl-1EWITNESS: OfUS.
MR. BAKAL: Of US. Is Apex
still operating?
Tl-1E WITNESS: Yes.
MR. BAKAL: Does [still have

7 customer acoommodation.

15 as far as you knavv most or all of
16 those 200 ocrrespondents?
17
Tl-1EWITNESS: They'vetrimmed
18 someofitdown. I know from a
19 risk perspective as oontracts have

20 oome up they've increased def:Qsits
21 and things of that nature.

22
MR. BAKAL: So a hundred
23 percent of the business that went
24 over there was basically $53
25 million.

8
9

Tl-1EWITNESS: Yes.
CHAIRMAN: Was there any

10 discussion that you were aware of

11

at that time aboU[ not making that

12 acoomm.Jdation?

13

Tl-1E WITNESS: Notthat I was

14 involved in.

15
CHAIRMAN: Likewastherea
16 ocntira, no, we shouldn't, that sort
17 ofthing?
18
Tl-1E WITNESS: I don'tthink
19 that was the approach that Phil
20 generally lock w[h ocrrespondents.
21

I mean this was a big relationship

22 of his and I think he was going to
23 try to find a way to make [work
24 for them. I don't remembar being
25

part of any discussion where he
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Pages 698 .. 701

Page 698
1

ENGEL

2 said, no, we're going to- this is

2

I wasn't part of that discussion.

5

ENGEL
CHAIRMAN: And I wrote

3 Lightspeed and Trillium. Of oourse

3 what they're going to get. I just,
4

Page 700
1

4 there's Opus. Were there any

CHAIRMAN: Was there any

5 others that were included or that

6 discussion aOOut any kind of a

6 were excluded?

7 buyout or anything like that,

7

8 buyout of the contract?

8 excluded. So I just don't know. I

THEWITNESS: Notduringthe

9

THE WITNESS: There was none

9 remember those specifically.
CHAIRMAN: So as far as you

10 time. I know alter they had left

10

and sent the termination letter,
12 there was another email that I saw

11

12 Apex, all of the Schonfeld

13 at some point that came back where

13 relationships other than Opus were

11

know, in that transaction with

14 Opus -well Schonfeld offered -

14 sold?

15

MS. KLEIN: Objeclion.

15

16

MR. HANCHET: I think these

16 oouple ofthose may have left

THE WITNESS: Yes. I think a

17 earlier and used the termination

17 are settlement discussions that
18 we've sort of not- we've kept off

18 calculation to leave. And that was

19 limits.

19 something that had happened sooner.

20

20

CHAIRMAN: I'm sony. Is

somebody claiming a privilege with
22 respect to them?

21

21

22

THE WITNESS: All the ones

23 that were still there moved over.

MS. KLEIN: I don't know where

23

CHAIRMAN: All ofthe ones

that were still in business?

24

he's going but I'm not aware of any

24

CHAIRMAN: Still active.

25

buyout offers that occurred, that

25

THE WITNESS: Yes.

Page 699
1

ENGEL

Page 701
1

ENGEL

2 I've seen in any of the documents.

2

3

3 if this had been asked of you, I

4

CHAIRMAN: As you probably

know, settlement discussions are

5 generally oonfidential. Wwe're

CHAIRMAN: Okay. I don't know

4 think [was asked cif Mr.
5 Pendergraft. Was any claim-

6 trespassing on those and the two

6 sony. You had mentioned in the

7 parties to those discussions are in

7 bankruptcy that Schonfeld brought a

8 the room and there's any disromfort

8 claim as a creditor seeking the

9 about getting into that, I'll

9 final payment or payments under the

10 acknowledge it

10 Asset Purchase Agreement?

11

THE WITNESS: ltwouldn~ ba

12 me but I think that's probably

THEWITNESS: Yes.
CHAIRMAN: What was the result

13 cif that claim?

13 fair.
14

11
12

CHAIRMAN: All right, fine.

14

THE WITNESS: I have that held

16 to Apex they bought the

15 in reserve while we're dealing with
16 this litigation. So as we've made

17 relationships or the customer

17 distributions to PFSI, we've taken

18 oontracts in the US clearing

18 an equal am.Junt of whatever

19 business.

19 distributions. So we have made 00
20 cent distributions so far. So we
21 reserve 90 percent of three and a
22 half million, set [off to the
23 side while we're dealing with the

15 You had mentioned that in the sale

20

THEWITNESS: Yes.

21

CHAIRMAN: And I thought I

22 heard you say that included several
23 from the Schonfeld legacy
24 agreements.
25

THE WITNESS: Yes, sir.

24
25

litigation.
CHAIRMAN: What was [being
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Page 702
1

ENGEL

Page 704
1

2 held off as a setoff for?

ENGEL

2

CHAIRMAN: Do you know?

3

n1EWITNESS: lfsjusta

3

4

reserve. It's a reserve that you

4

5 put in place when you have an

5

believes they sold [right after

6 unresolved claim.

6

they went public and he thinks they

THE WITNESS: The only thing I

knavv is from my finance guy who

CHAIRMAN: Whafs the

7

sold it at higher prioes. But

8 unresolved claim? This one?

8

again thafs -

9

9

7

n1EWITNESS: Yes. Wellwe

CHAIRMAN: Whatweht public?

10 have this l[igation ongoing. That

10

THE WITNESS: Penson.

is very closely related. So we
12 haven't chose to dispute that claim

11

CHAIRMAN: Sony. The stock

12

that was oonveyed in the Asset

13 until we deal with the situation

13

14 here.

14

Purchase Agreement was sold at the
time Penson went public.

11

15

CHAIRMAN: Would you take a

15

THE WITNESS: Yes, afterward.

16 look, I know you're not the damages

16

CHAIRMAN: I see. Okay.

17 expert bU[ you testified briefly

17

Thank you. Thanks, you clarified

18 aboutthe damages calculation. I

18

my questions. Thank you.

19 just have one or two questions

19

20 regarding P 23.

20

MR. HANCHET: No.

21

n1E WITNESS: Yes, sir.

21

CHAIRMAN: Ms. Klein, anything

22

CHAIRMAN: I was just curious

22

Anything further?

further?

23 as to why under your direction the

23

24 formula variable ofV, the share

24 CROSS EXAMINATION

25

price, was listed OOth as the time

MS. KLEIN: One question.

25 BY MS. KLEIN: (Continued)
Page 703

1

ENGEL

Page 705
CROSS- ENGEL (KLEIN)

1

2 of negotiation and at the time of

2

3 issuance. Because I looked back to

3 you said assisted you in preparation of

4 the agreement where that was drawn

4 exhib[23?

5 from and [seemed to be just based

5

6 UIXJn at the time the oontract was

6

7 signed, the effective date of the

7

8 ocntract.

8

9

n1E WITNESS: Yes, I think we

9

10 originally, when we started to pU[

10

11

11

this together, we did it based on

Q.

A

Who was the financial person

George Abdala.
MS. KLEIN: I have no further

questions.
CHAIRMAN: Is he your man in

Texas?
MR. HANCHET: He's our man in

Texas.

12 the first- on the prioe that it

12

CHAIRMAN: Mr. Engel, you're

13 was trading at and then we went

13

excused. Thanks very much. Lefs

14 back and said, you know, even if

14

15 they oculdn't have traded there

15

go off the reoord fora minute.
(Discussion was held off the

16 oould have been a price on our

16

reocrd.)

17 bocks. We put both prioes in just

17

18 to be as clear and straightforward

18

CHAIRMAN: We \Mil adjoum for
the day. The parties around the

19 thatthere oculd be two ways to

19

panel will retum here and resume

20 look at the share price. Even if

20

the hearing on Wednesday, December

21

you couldn't have dispcsed of the

21

16th at 10 a.m. Have a good day.

22 share price at a certain price, I
23 think, you know, I'm not sure what

22

Happy Thanksgiving.

23

24 they did-- where they did or did

24

25

nct sell [at.

25

(Time noted:1:48JI>.m.)
(The hearing was adjourned to
Deoember 16, 2015.)
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Page 706

Page 706
1

2

CERTIFICATE

3
4 STATEOFNEWYORK

)

: ss.
5 COUNTY OF NEW YORK )

6

I, MARK RICHMAN, a Certified

7 Shorthand Reporter, Registered

8 Professional Reporter and Notary Public
9 within and for the State of New York, do
10 hereby certify that the foregoing
11 proceedings were taken before me on
12 November 5, 2015;
13

That the within transcript is

14 a true record of said proceedings;
15

That I am not connected by

16 blood or marriage with any of the parties
17 herein nor interested directly or
18 indirectly in the matter in controversy,
19 nor am I in the employ of the counsel.

20

IN WITNESS WHEREOF, I have

21 hereunto set my hand this _ _ day of

22 _ _ _ _ _ ,2015
23
24

MARK RICHMAN, C.S.R., RPR

25
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Page 708
PROCEEDINGS

1 APPEARANCES:
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 710
1

DIRECT- ABDALLA (HANCHET)

2 DIRECT EXAMINATION

MAYER BROWN LLP
Attorneys for Claimant
1675 Broadway
New York, NY 10019-5820
BY: MARK G. HANCHET, ESQ.
CHRISTOPHER J. HOUPT, ESQ.
VIRGINIA C. PAUTZ, ESQ.
(mhanchet@mayerbrown .com)
(choupt@mayerbrown .com)
(vpalitz@mayerbrown .com)

3 BY MR. HANCHET:
Q. Please state your name for the
4
5
6
7
8

record.
A My name is George Abdalla.
MR. BAKAL: I didn't get the
last name.

9
10

COLE SCHOTZ P.C.
Attorneys for Respondent
Court North Plaza
25 Main Street
Hackensack, NJ 07601
BY: WENDY F. KLEIN, ESQ.
WARREN A. USATINE, ESQ.
MICHAEL R. YELLIN, ESQ.
MARK J. PESCE, ESQ.
(wusatine@coleschotz.com)
(wklein@coleschotz.com)
( myellin@ col esch otz .com )
(mpesce@coleschotz.com)

11
12

ALSO PRESENT:
MARK PECKMAN
BRYCE ENGEL
PHIL PENDERGRAFT
ANDREW FISHMAN

THE WITNESS: Abdalla.
MR. BAKAL: Haw do you spell

it?
THE WITNESS: A-B-D-A-L-L-A

13
14
15
16

Where do you reside?
A Plano, Texas, suburb of
Dallas.
Q. Whafs your current business

17
18
19
20
21
22

affiliation?
A I'm currently the CFO of
Penson Technologies LLC.
Q. Generally speaking, what are
your responsibilities in that role?
A I do the day-to-day
activ[ies, bookkeeping, paying bills,

23
24
25

Q.

alsoQ.

Just go slow.

Page 709
1
2

PROCEEDINGS
CHAIRMAN: Good moming,

Page 711
1
2

DIRECT- ABDALLA (HANCHET)
A I also do reporting for the

3
4
5
6
7
8

everyone, weloome back. We are
here to resume the hearing in the
matter of Penson Technologies
versus Opus Trading Fund, FINRA
matter number 14.00257. Today is
the fourth day ofthe hearing. We

3
4
5
6
7
8

oourts, basically they require to us do
quarterly reporting. I'm also reporting
on, I guess I manage the distribution of
all the claims for Penson.
Q. And when you say distribution
of claims, what are you talking abouit?

9
10
11
12
13

are still on the claimanfs case,
and Mr. Hanchetwhen we broke I
believe you were getting ready to
call your next witness.
MR. HANCHET: Our man in

9
10
11
12
13

A PTL, Penson Technologies LLC
is, owns all the old Penson firms that
went into bankruptcy, so we're managing
the bankruptcy of all those seven
entities. Now it's down to five.

14
15
16
17
18
19

Texas.
CHAIRMAN: I hope your man in
Texas is herein New York. So why
don't we start.

Q. All right. Let me ask a few
14
15 questions about your background.
16
A. Sure.
Q. And why don't you tell the
17
18 panel a little bit about your education
19 post high school.

MR. HANCHET: Please swear the
witness.

20
GEORGE ABDALLA, Having been
21 called as a witness, having been

20
A. Sure. I received my
21 undergraduate degree from North Texas in

22 first duly swam by the Notary
23 Public (Mark Richman), was examined
24 and testified as follows:
25

22
23
24
25

finanoe, BBA basically, and my graduate
degree from the University ofTexas at
Austin, and that was I guess an MBA
lfs an MBA but it was focused on finance
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Page 712

Page 714

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ABDALLA (HANCHET)
as well.
Q. And what year did you get your
undergraduate degree?
A 1992.
Q. And then how about the
graduate degree?
A 1994.
Q. And then after, is there any
ather post secondary education?
A. No.
Q. So why don~ you describe up

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ABDALLA (HANCHET)
A 2002.
Q. And in 2002 when you joined
Penson, whatvvas your title and what were
your functions?
A I believe title was manager of
FP&A. I didn't real~ focus on the title
back then. I started off w[h I believe

13
14
15
16
17
18
19
20
21
22
23
24
25

until the time that you joined Penson,
please describe to the panel your work
history so they have a sense of your
employmem background.
A. Sure. Prior to Penson I was
basically in a lct of technology firms,
mostly teleocm. Dallas is big for
teleocm. I started out IMth a ocmpany
called Pagenetwhich was a giant paging
ocmpany. They no longer have those
around. After that I moved on to a
ocmpany called ie., X which did a lot of
sw[ches for all the big telecom

14
15
16
17
18
19
20
21
22
23
24
25

stuff to give us an idea of how the
oompany was doing, whether it was
financials, whether it was, you know,

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ABDALLA (HANCHET)
employers. In all ofthese positions I
started off as an FP&A basically, a
financial analyst so I wculd do all the
numbers, prepare business plans. After
that I decided I wamed to go to public
oompany just to see what it was like so I
wem to Deloitte. I worked for Deloitte
for a while as a oonsultant. And
basically there, if there was a project
that needed to be done I would kind of
make sure all the right things went
there.
After that I joined a small
ocmpany called Airband. It was a
start-up. We were trying to get itto go
public. We hired all the right paople at
the right time buttheteleocm market
tanked and the CFO we hired moved to
Penson and gave me a call and said, hey,
George, before you leave Airband, can you
acme talk to me first so I did and thafs
havv I came to Penson.
Q. Now what year did you join
Penson?

I was the finance person at Penson. So
[was kind of intriguing. I gotto

start everything from scratch. So a lot

of the analysis was pretty much created
13 by me. We started looking at historical

metrics of trades. Just to kind of get
an idea of, create reports so that
management oould look at them and run the
business.
Q. Navv did your job change over
time?
A. Yes. ln[ially I worked for
the broker-dealer before we had a
oorporate entity, then we formed a

Page 713

Page 715
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ABDALLA (HANCHET)
oorporate entity before we vvent public.
Q. Let me stop you. When you say
the broker-dealer, what are you talking
about?
A Penson Financial Services Inc.
And there was no ocrporate em[y.
Penson was really the giant oorporation.
Aftervvards when we decided to go public,
we created a oorporate entity and I was
moved to the ocrporate em[y and we
hired some finance people for the
broker-dealer. And after several years
there, Bryce came in and he was put in
charge of the international businesses
and asked me to oome help him, and thafs
where I ended up at the end before Penson
Technologies LLC.
Q. So what was yourt[le before
Penson Technologies LLC? What was the
highest title you achieved in the Penson
family as you described?
A. It was senior vice president
of international business planning.
Q. And what was your function as
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Page 716

Page 718

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ABDALLA (HANCHET)
SVP of international planning?
A Kind of like a quasi CFO. ~
was somewhat interesting. Each one of
the foreign entities was a separate,
independent business. I think it's from
a regulatory standpointthey couldn~
really be ocnnectad with the US. And we
had offices in Australia, Hong Kong,
Canada, London. And one of my goals was
to deal w[h their CFOs and make sure
that reporting processes and metrics were

1
2
3
4
5
6
7
8
9
10
11
12

DIRECT- ABDALLA (HANCHET)
looking at was indicative of prior years.
Q. Now when you say you were
looking at, what does that mean?
A Looking at is a term I use for
analyzing. We were going through all the
numbers in detail just to make sure that
everything ticked and tied.
Q. And what was the purpose of
that?
A. To makesurewewere making a
good investment.

13
14
15
16
17
18
19
20
21
22
23
24
25

similar to what we were doing in the
states so that we oculd roll [up and

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Because you - okay. So this
was in contemplation of an acquisition;
is that what you're saying?

actually have a world view of what was
happening in the oompany.
Q. So is [fair to say that in
your years at Penson you were basically a
finance-type person?
A. Correct.
Q. Navv have you ever heard of an
em[y called Schonfeld?
A. Yes.
Q. And have you ever heard of an
em[y called Opus?

A.

Correct.

Q.

Okay. And did there acme a
time that the acquisition went forward?
A. Yes. I believe roughly in the
latter part of2006 we finalized the
acquisition.
Q. And why was, to the best of
your knowledge, Penson interested in this
particular acquisition?
A. They frt our business mcx:lel.

Page 717
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ABDALLA (HANCHET)
A Yes.
Q. And please tell the panel when
you first heard aboct those entities and
the ocmext in which you first heard
aboutthem?
A Sure. I believe it was around
2005, we were locking to expand. I
remember being told, hey, there's a
ocmpany Schonfeld. We need you to go
look at their numbers, oome help us out.
And I rememberftying to New York, New
Jersey actually and meeting a team.
Person I transacted with the m.Jst was
Nick GreenfiekJ and we started due
diligence process.
Q. So why don~ you describe what
you did for due diligenoe purposes.
A. We locked at all oftheir
historical volumes, balances, revenues to
try to figure out, hey, is whatthey're
telling us ocrrect That's the standard
due diligence process. We wanted to
verify all the numbers. We wanted to
make sure that the current year we were

Page 719
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- ABDALLA (HANCHET)
They were high frequency, low touch,
which was Penson's kind of niche in the
market. U~imately I was a lower level
to decide whether they f[ted or nctwhether they f[ or nct, but

Q. Okay. And what was the
significance, if any, of Opus in the
amtext of this transaction?
A. Opus was the largest
oorresiXJndent of the seven escrows that
were in Schonfeld. I should clarify when
we were looking at Schonfeld's, we were
looking at Schonfeld's clearing division,
we weren~ buying all of Schonfeld.
Q. And when you say the clearing
division, what do you mean specifically?
A. Schonfeld cleared their own
trades butthey also had a clearing
platform for other corresiXJndents to
clear through.
Q. And one ofthose
oorresiXJndents was Opus, oorrecf?
A. Correct.
Q. What was the significance of
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DIRECT- ABDALLA (HANCHET)
Opus besides [ being the largest; is
that it?
A They had the highest volume,
the highest balanoes and the highest net
inoome.
Q. Now you mentioned before that
this did, this transaction did close,
right. What involvement did you have in
the negotiating the terms ofthis
transaction, if any?
A. I had no involvement in
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negotiating the terms. I know the terms,
bct not negctiating them.
Q. From a high level, just
explain to the panel what the terms of
the transaction were.
A. Sure. Basically we were going
to pay Schonfeld ten times the net inocme
that we were going to -I'm sony. Nine
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DIRECT- ABDALLA (HANCHET)
payment based on our original estimation
of what the revenues and net income was
going to be from those correspondents and
then you had foureamout periods that
were tvvelve months long and each one of
those we would take the net, agreed net
inocme, mu~iply it by 1.8 and that would
be the cash that Schonfeld would get. So
if you add the five 1.8's you get nine

times the net inoome we were going to get
from these correspondents. And that
payment was going to be broken out in
four- in five different payments. You
were going to have an initial upfront
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DIRECT- ABDALLA (HANCHET)
arbitration.
A We called them eamout I'll
understand the term.
Q. Okay. And did you have any
role in calculation of the eamout
payments?
A Yes. The initial eamout
payment was based on an agreed UIXJn
am.Junt. It was determined by management
or whoever actually finalized the
oontract. But that am.Junt was paid in
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stock, over a million shares. When we
were talking about the first earnout
period after the in[ial payment, Joe

Avamario who is the CFO of Schonfeld and
I started pretty much after maybe three
months ofthe starting period putting
data together to try to calculate what
thateamoutamountwould be.
Q. And how did you go about
calculating the eamout amount in your
discussions or havvever you oommunicated
with Mr.- what was his name?
A.

Avantario.

Page 721

times that net income.
Q. And in retum, what was Penson
getting?
A. They were getting exclusive
ten-year oontracts.
Q. And ten-year ocntracts, just
elaborate, what do you mean by that?
A. Each corresiXJndent signed a
ten-year ocmracts stating they would
clear exclusively with Penson.
Q. Navv you mentioned before these
four did you call them eamout payments?
I'm sonry, I don't know if you did.
A.

Q.

Yes.
We've called them that in this
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DIRECT- ABDALLA (HANCHET)
Q. Avantario?
A We oommunicated both email and
phone.
Q. How were you going about doing
this?
A Basically I would start the
process. I would enter in the clearing
revenues. They are fairly easy to get
from our settlement statements. So we
would bill Opus. Those exact billings
would actually go into the eamout
calculations. We had agreed UIXJn expense
structure. So we would share clearing
fees based on total number of trades
versus the total number of trades they
ocmpleted. We wemthrough this prooess
for every single oorresiXJndentthatwas
part of the eamoct prooess and at the
end of the day roll them all up to get a
Ictal amount for Schonfeld.
Q. And what role did Mr.
Avamario play in this, if any?
A. He was the person that wculd
oonfirm the numbers on Schonfeld's side.
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DIRECT- ABDALLA (HANCHET)
Q. So just describe how the
interaction with him went?
A ~was back and forth. Each
file or each eamout had at least 20
major revisions. We VvOuld keep track of
revisions. Numbers usually represented
major, letters represented minor. It was
just an iterative process, oonstant back
and forth. Whenever he VvOuld see an
issue we oould go research it. Whenever
we would see an issue he would go
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research it
Q. Did there oome a time these
researched payments were setHed once and
for all?

Q. Let me ask you, P 23, is this
13
14 a document that you reoognize?
15
A. Yes. I created [.
16
MR. HANCHET: We have blow-ups
ofthis
and [might be useful
17
18
since we're going to spend some
19
time. Does anyone 20
MS. KLEIN: Object.
21
CHAIRMAN: This is the left
side of the exhib[ or the first
22
23
page?
24
MR. HANCHET: This is the left
25
side, yes.

A.

Yes.
How did that happen?
A. We would bath agree this is
the right number, we had no more
questions and we both setHed it.
Q. So why was the eamout number

Q.

of importance to your understanding to
Opus or to Schonfeld?
A. That's how they were going to

DIRECT- ABDALLA (HANCHET)
A Correct. Nick Greenfield
would get involved if there was a
technical issue we needed to iron out and
he was m.xe of a database kind of
clearing person that understood the
background ofthe prooess.
MR. HANCHET: I'd like to have
the w[ness take a look at I
believe ifs P 23 which is a
document that has been discussed in
this hearing before.
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DIRECT- ABDALLA (HANCHET)
get paid. They were getting paid based
on the numbers we calculated for net
inoome. They were getting paid 1.8 times
that number.
Q. Gct [. And how many years
did this process go on?
A Four years.

Q. And is it fair to say that in
each one of these the same back and forth
occurred?
A. Yes.
Q. Was there anybody else at
Penson who was involved in this back and
forth that you described?
A. I was the main contact point.
AI a oertain stage I had somebody else
populating the data for me. But I was
still revealing it and I was the face

person that would talk to Joe on the
ather side.

Q.

And was Joe a"'ays the point
of oontact?
A. Correct.
Q. Or more or less always?
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DIRECT- ABDALLA (HANCHET)
Q. Now, Mr. Abdalla, can you
please describe your role in the
preparation and population ofthis
particular document?
A Sure. When Opus first left, I
was asked to calculate, hey, what would
our clawback be. We actually performed
clawbacks for several oorresiXJndents that
had left earlier and so we wanted to
apply that same formula to Opus leaving
earlier or terminating their oontract
early.
Q. Let me ask you a little
differently. In this chart, there's a
whole bunch of numbers. Where do these
numbers came from?
A. That all came from the eamout
calculations or basically some came from
our books and reoords. Do you want me to
go up there and walk through every single
number?
Q. Why don't we walk through the
chart.
A.

Sure.
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DIRECT- ABDALLA (HANCHET)
Q. So lefs start at the top
where it says initial consideration.
Just explain to the panel whatthis chart
is showing.
A Sure, this is where we are
valuing the am.Junt of money, the stock
that we issued day one of the deal is
worth. Based on the ocntract terms, they
had a specific number of $17. We paid
them 1.08 million shares per the
ocntract. That ecuates to $18.8 million.
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DIRECT- ABDALLA (HANCHET)
A Sure, yes.
Q. And then it says Period. And
then there's a date range, June '07 to
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The partthafs different
though is the date we actually issued the
stock, what [ really ocst Penson was $28
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Schonfeld oorrespondents in total eamed
us 13.9 million of net inoome and the
next math is fairly simple. 1.8 times
that is what we paid Schonfeld for that
net inoome that year.
Q. So for the first year the
payment was $25 million; is that what
you're saying?
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DIRECT- ABDALLA (HANCHET)
What does that number represent?
A During our due diligence
prooess of the deal, Opus represented
36.2 peroent of the net inocme that was
going to be generated from all ofthe
seven correspondents. And thafs the
am.Junt of m.Jney we attributed to the deal
for Opus.
Q. And so what does the 6.6
million number reflect?
A. If you are to take into
acocuht the negctiated prioe of $17 per
share, at that point we would have paid
for Opus's ten-year ocntract $6.7
million.
Q. And below that just explain
the 10.2 number.
A. If you were to use the actual
ocstto Penson, Penson actually paid $10
million in[ially for the Opus ochtract.
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DIRECT- ABDALLA (HANCHET)
inocme attributed to the total by Opus.
Remember, each one of these net inoome
calculations vvas performed independently.
We would start off with Opus. There was
a Whitney, there was a Trillium. We
would all do them independently and then
roll them up together. That 13.9, Opus's
net inoome represented $3.4 million.
Q. So how did you arrive altha!
$3.4 million that appears on this chart?
A. Thafs the amountthat Joe and
I went back and forth on until we finally
agreed that vvas the number.
Q. And then next to that it says
Opus portion of payoct. What does that
reflect?
A. It's as simple as this times
1.8. That was the mu~ple we were
paying for net inoome.
Q. And then all the way over on
the right-hand side ofthe chart [says
25 peroeht. What does that mean?
A. Again simple math. It just
says what portion of the total net inocme

million. The price ofthe stock at the
time of issuance was 26. If you look at
our books and records that's what we had
to book in there as well.

Q.

So-

A. So I wanted to befairand
actually show both amcums here when
we're trying to calculate numbers.

Q.

So mcving over to the right of
the documeht I see this 36.2 peroeht.

May '08. Please explain to the panel
what that date range reflects?
A Sure. So each eamout pericx:l
was tvvelve m:mths. Based on the date we
started was June '07 and lasted through
May of'08, twelve-month period.
Based on the back and forth
Joe and I did, we negotiated that

A.

Yes.
And then moving over to the
right side of this chart, [says Opus

Q.

Nl. What does that mean?
A. That is the amount of net

Page 729

Q. Now going down to the next
section ofthis chart on the left [says
net inoome and payout at Penson. Do you
see that?

Page 731
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DIRECT- ABDALLA (HANCHET)
Opus represented.
Q. Initial net income of the
Schonfeld family you mean?
A Correct. So it's as simple as
34 divided by the 13.9. They were 25
percent of the net inoome that year or
that eamout period.
Q. Now if we go down the chart we
have the next period which is June '08 to
May '09. Onoe again without belaboring
it, can you just explain the general
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DIRECT- ABDALLA (HANCHET)
methodology except for the third eamout
period. We held back three and a haW
million of the Schonfeld payment. And so
you'll notice this doesn't necessarily
equate exactly to 1.8 times. This is 1.8
times minus 3 and a half million. And so
I made sure I reflected that on the Opus
side as well. I want to make sure we
brought dawn the number, thatthey didn~
get paid that amount.
Q. I notice on the bottom one is
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methodology as to haw these numbers
appear on this chart?
A. Sure. Again this is really
more for illustrative purposes this is
what we're going to use. If we're going
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actually June 11. You see that line?
A. Yes.
Q. Explain to the panel what
thafs showing?
A. Using the same process, navv
Joe and I never really gotto go back and
forth on this. He did request [at one
point. I did send [to him but we never

to start talking about Opus, this is what
Opus represented to us. I just wanted to
put here just so we can see havv they
oompared. Again, Joe and I agreed to
that net inoome for all the
oorrespondents was $13.6 million that
year. Or that twelve month pariod. And
then we applied the same 1.8 mu~iple and

really hashed out these numbers but we
used the same methodolc:gies.

Basically what happaned
throughoutthis pariod they were going to
get no eamout payment because we've
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DIRECT- ABDALLA (HANCHET)
thafs whatthey got paid. Thafs what
Penson paid Schonfeld.
Q. Okay. And were you
responsible for actually paying A No.
Q. - Schonfeld?
A No, no.
Q. How do you know Schonfeld gct
paid?
A. I know accounting paid it and
typically the prooess was PFSI who was
the big money holder would move the money
to SAl and SAl would pay them. I was
part of the prooess. I would know they
were paid. Joe would absolutely tell me
when they had their wire come in.
Q. And then dealing with the Opus
piece over here on the right it goes davvn
for several years?
A. Yes.
Q. Is it the same methodology for
thefoureamout payments, in other words
'07, '08, '09, '1 0?
A.

Absolutely, the same
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DIRECT- ABDALLA (HANCHET)
already paid them. But we eamed 1.1
million off of Opus's business within
those seven months.
Q. So navv we see some, what
appear to be totals. Is that whatthey
are below the Opus Nl?
A Yes.
Q. And the oolumn that says Opus
portion of payouf?
A. Yes.
Q. Just explain to the panel what
those are please.
A. So besically we eamed 15.7
million from the Opus oorrespondent in
net inoome and we paid them, whether, you
know, which number you want to look at,
e[her30 or35 million for that
business.
Q. Okay. And then how much
inoome did Penson derive from the Opus

relationship?
A. 15.7.
Q. Navv if we m.Jve down in the
chart it says calculation. You see that?
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DIRECT- ABDALLA (HANCHET)
A Yes.
Q. And then it says per amended
agreement, another two years. What are
you referring to there?
A At a certain point when things
were being negotiated back and forth,
somehow we negotiated that Opus signed a
tvvelve year oontract.
Q. Were you involved in that?
A. I was not. I was aware of it
but I was in no part of that negotiation.
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DIRECT- ABDALLA (HANCHET)
know whether Opus was a signatory to the
termination oompensation agreement you've
talked about?
A Yes. Opus actually signed the
oompensation, or termination oompensation
agreement.
Q. Do you have an understanding
one way or the other aOOut whether that
fonmula applied by its tenms to the Opus
relationship?
A. I thought [did sinoe this is
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Q. All right. And then below
that it says N = V x and then there's a
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what we used for everyone. But Opus I've
been told is not specifically listed as
someone who this formula applies to.
Q. So why are you perfonming this

doesn't strictly apply?
A. Because this is what we used
for other oorrespondents and so what
cther better way is there to just apply
the same methodology.
Q. And when you say this fonmula
was used with respect to ather
oorres!XJndents, why don't you give an
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DIRECT- ABDALLA (HANCHET)
A This formula oomes from the
termination oompensation agreement This
is what we basically used for clawbacks
from the other ocrrespondenits that had
terminated their oontract early. lfs a
very simple fonmula. It just says the
am.Junt you were paid times the ratio of
the number of months remaining in your
ocntriact divided by total number of
months of the ocntriact.
So «s fairly simple.
Q. So just walk through the
application of that fonmula to these
figures on your chart.
A. Sure. Opus cleared with us
for 56 months, so that means there were
88 momhs remaining. 88 divided by 144
is the actual formula, times the total
amcuntthatthey were paid, whether «s
the 31 or 34, and the rest of it is
simple math. Whafs the value of N? You
take the 34 times the ratio, you e[her
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DIRECT- ABDALLA (HANCHET)
example. Was there one that left early?
A Yes. So there were several.
Maxtech, Whrney and Schonex tenminated
their oontracts early.
Q. And when they left early, what
happened w[h respect to this fonmula?
A Joe and I would go back and
forth calculating these numbers. We
would say, okay, lefs make sure we agree
what the net inoome was for these
ocrrespondenits. We would apply the
fonmula. Onoe we both agreed to the
numbers that was~ they would pey us
back.
CHAIRMAN: They being?
THE WITNESS: Schonfeld. And
we performed these for other
correspondents as well. There were
two others that had pricing changes
that were significant and so we did
the same thing as well.
So in total there vvere five
correspondents that we clawed money
back from in different years.

bracketed pieoe of text and numbers. You
see that?
A. Yes.
Q. What is that? I'm going to
call it a formula; are you okay with
that?

A.

Yes.

Q.

If I use the word formula,
thafs what I'm talking about What does
thatfonmula reflect and what does it
oomefrom?

calculation based on a formula that

Page 737

get 21 million or 19 million.
Q. Navv do you know whether- now
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DIRECT- ABDALLA (HANCHET)
Q. I wantto show the right-hand
side of the document navv. And thafs
this. Could you putthat up there. So
now when I say the right-hand side, I'm
still referring to exhib[ 23 and we've
blown up the seoond page. Mr. Abdalla,
if you oould just explain to the panel
what the second page ofthis exhibit
reflects?
A. Sure. So I vvanted a seoond
way to calculate this. I wanted to see,
you know, here's a formula based one
thafs in the oontract bct I was told may
nct specifically apply to Opus. So
what's a different way to calculate how
much money we paid for this business or
overpaid for the business?
I used the same methodology
before but u~mately you really
shouldn't use the oontracted am.Junt.
Because really what I'm looking at is how
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23 much did we pay, how much did we eam.
24 I'm trying to do simple math. I'm not
25 forecasting or projecting any type of
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DIRECT- ABDALLA (HANCHET)
on your list. Do you see where it says
oommissions receivable?
A Yes.
Q. What does that mean,
oommissions receivable?
A That's the monthly oommissions
thafs due by Opus to Penson.
Q. And is this for a particular
time pericx:l?
A. Yes, Deoemberof2011 and
January of2012.
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Q. So these are two months for
which Penson was not paid for clearing
services, is that your point?
A. Correct.
Q. So over here there's a number

that says 642. You see thaf?
A. Yes.
Q. And why did you putthat
number on this chart?
A. That was the am.Juntthatwe
gct from billing. We asked billing, hey,
havv much does Opus owe us for clearing
services? This was relayed from our
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DIRECT- ABDALLA (HANCHET)
revenues we oould have made. lfs
basically the simple process again.
These numbers are the same. This is how
much we paid for Opus. This is how much
we eamed. So ifs simple math again.
lfs whether «s, you know, 31 million
or36 million. Youtakeoctthe 15
million out of it and we overpaid either
15 and a haW million or 19 million.
Again this is just simple math saying we
eamed 15, we paid 30. Or35 depending
on the methodology you choose.
CHAIRMAN: You called it an
overpayment but you're saying it's
a difference?
THE WITNESS: lfs a
difference, yes. In essence, this
is the amount that v...ould just make
us break even. We would have made
zero m:mey on this deal. From a
oontract perspective, I hope you're
going to make money if you decide
to sign a deal.
Q. Lefs take a look further down
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DIRECT- ABDALLA (HANCHET)
billing person to our aooountantto Phil.
Q. So this is nat a number that
you personally calculated?
A No, it is not
Q. Is that a fair statemenf?
A Yes.
Q. What steps, if any, did you
take to validate that that is an accurate
number?
A. I looked at historical trends.
Was [in line w[h what we had been
charging them for the past several

months? ~ absolutely was. lfs
indicative cif the type of business they
were doing. I also went through and
looked at volumes. They were- the
price is very simple.
Q. What was the purpose cif
looking at volumes?
A. They had a simple pricing
structure, it was 35 cents per thousand
shares.
Q. Just explain what that means.
You mean if Penson cleared a thousand
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1

Page 746
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2 shares Opus would owe 35 cents?

DIRECT- ABDALLA (HANCHET)

2

A

That is oorrect.

Q.

So what steps, if any, did you

3

A

Correct.

3

4

Q.

Keep going.

4 take to validate the accuracy of that

5

A

We have historical volume data

5 number?

A

I went back through Penson's

6 on a daily basis. I went back and looked

6

7 at what the December and January volumes

7 books and reoords and basically I found

8 were. I mu~iplied them by 35 cents per

8 the 8 reoeivables that tied directly to

9 thousand basically, did the math, simple

9 this number mcnth by month.

10 arithmetic. The number was extremely

10

11

close. It was missing some ancillary

11

Q.

Do you have any reason to

doubtthe accuracy ofthat number, 1.8

12 fees that were a"'ays charged like blue

12 million?

13 sheet fees and other fees that don't

13

14 necessarily show up in this type of

14 that Schonifeld, or Opus would actually

15 analysis.

15 have specifically more detailed

Q.

16

17 doubtthe accuracy ofthat number,

17 ones that actually executed the trades
18 and they're the ones that would send us

19

A.

I do not

20

Q.

Lefs take a look atthe next

19 the data.

20

numberwhich says TAP receivable. Can
22 you explain to the panel your

21

23

understanding of what a TAP reoeivable

23

24

is?

24

21

A.

I do not But my opinion is

16 information on this since they're the

Do you have any reason to

18 642,170?

25

A.

MR. BAKAL: Could you explain
TAP, what it stands for and PFSI?

22

Trade aggregation. This was

25

THE WITNESS: Trade
aggregation project.
MR. BAKAL: What does that

mean?

Page 745
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2 Penson's way oftrying

to getthe highest

Page 747
1
2

DIRECT- ABDALLA (HANCHET)
THE WITNESS: This is where

3 tiers fXJSSible or the least amount of

3 others would use our 10, execute

4 charges for executing trades. And so

4

5 athercorres!XJndents would use our MPID,

5 street.

under us, give up our name to the

6 they trade under our name or execute

6

7 under our name. In that way at the end

7 was deemed you tiraded?

8 we would oollect the amount of money at

8

9 the lowest rate that Penson was charged.
10
11

Q.

So I see on this line you said

TAP receivable and then there's a number

MR. BAKAL: They traded but [
THE WITNESS: Correct. We

9 would get charged.
10
11

MR. BAKAL: And [cost you
money?

12 to the right 1.8 million. Can you

12

THE WITNESS: Correct

13 explain to the panel where that $1.8

13

MR. BAKAL: And who would

14 million came from?

14 charge you this?

15

A.

At the same time that we asked

15

THEWITNESS: Allthe

16 acoounting for commissions receivable we

16 different exchanges.

17 asked them for TAP receivable as well.

17

18 So the billing team came in and said,

18 mean?

19 okay, this is what they really owe us and
20 [was forwarded up to aoocunting, all

20 Services Inc.

21

21

22

the way up to Phil and then sentto me.

Q.

So you didn't actually

19

MR. BAKAL: What does PFSI
THE WITNESS: Penson Financial

MR. BAKAL: So if I understand
22 what you're saying, these trades

23 calculate that 1.8, you are relying on

23 didn't go through you, [was done

24 the acoounting group for that number; is

24 directly by Opus?

25 that right?

25

THE WITNESS: Correct
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2 it's paid these monies on behalf of Opus,

2

MR. BAKAL: But -

3

THE WITNESS: They gave up.

3 right?

4

MR. BAKAL: You were the

4

5 clearing broker-dealer?

5

6

THEWITNESS: Yes.

6

7

MR. BAKAL: You were charged

7

A

Correct.
MR. BAKAL: When was this

paid? Is that down there?
THE WITNESS: There's no -I

8 as if you did [for them, they did

8

know the information. I believe it

9 it themselves?

9

started from October all the way

10

10

through February.

11
12

THE WITNESS: Not for

clearing. This is execution.
MR. BAKAL: Execution. I'm

13 sony.
14

11

MR. BAKAL: Of'11 to '12?

12

THE WITNESS: '11 to '12 and

13

THE WITNESS: This has no

14

15 clearing concept to it.

15

February was minor like $688.
MR. BAKAL: Penson sentthem a
bill for this previously?

16

MR. BAKAL: This is execution.

16

THEWITNESS: Yes.

17

THEWITNESS: Yes.

17

MR. BAKAL: In '12?

18

MR. BAKAL: And you wculd

18

THEWITNESS: Yes.

19 charge on their behalf a million

19

20 859 thousand.

20

21

THEWITNESS: Becausethey

21

THE WITNESS: We were not

22 gave us our NPID in their execution
23 processes.

22

paid. They were behind maybe three

23

months. Typically Opus was behind

maybe three months in the
reoonciliation process. We would

24

MR. BAKAL: Use words.

24

25

THEWITNESS: Oursymbol,so

25

MR. BAKAL: And you were not
paid?

Page 749
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2

Penson, e[her PFSI or I forgot

2 send them the bill, look at [,

3

what our symbol was. 02234.

3 oompare, oontrasttotheirs, come

back to us.

4

MR. BAKAL: Whatever [ is.

4

5

I got [. It was executed by them,

5

6

you weren't involved, you were

6 never paid?

7

charged and then they would

7

THE WITNESS: Never paid.

8

reimburse you and this was a

8

MR. BAKAL: These twc were the

9

regular process?

10
11

THE WITNESS: Monthly prooess.
MR. BAKAL: And this 1.8

13

million was about what was charged
on a regular basis?

14

THEWITNESS: Yes. Wellthis

12

15
16
17
18

is over a six-month period.
MR. BAKAL: Okay, over a six-

month period?
THEWITNESS: Yes.

Q. So is it, just so we're clear,
19
20 the $1.8 million, those are dollars that
21 Penson has already paid the exchanges,
22 right?
23
A. Yes.
Q. And the 1.8 represents monies
24
25 that Penson is trying to reoover because

MR. BAKAL: I understand. But

9 unpaid amounts due you,
10 receivables?
11

THEWITNESS: Yes.

12

MR. HANCHET: Ready to move on

13 to another document unless you want
14 to ask more about this.
15

CHAIRMAN: I would like to

16 clarify one point. The 26.04 based
17 on actual value which oorrelates to
18 the 10 million two, that wasn't 19 thafs the number that you

20 acoounted on your books. But it
21 wasn't a check or wire for 10
22 million?
23

THE WITNESS: Correct But

24

had we issued that stock in public

25

[ wculd have been.
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2

CHAIRMAN: I understand. But
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2 nevv as in it has not been - it had

3 you had delivered stock to them and

3 been in existence at the time

4 that was the value based upon the

4 documents were provided pursuant to

5 share for a publicly traded share

5 discovery requests?

6 price?

6

7

THE WITNESS: Correct.

7 existence is oomplicated. I mean I

8

CHAIRMAN: lfthat prioe was

MR. HANCHET: Well, in

8 can explain what this is, okay? Or

9 below $17 how would that have been

9 the w[ness can explain probably

10 acocumed for? Was 17 a ftoor?

10 better than me what it is. Do you

11

THEWITNESS: Yes.

11

12

CHAIRMAN: So if the stock was

12 the full baked?

wam my haW-baked explanation or

13 trading at 10 that number instead

13

14 cif 10.2 would still say 6.6

14 are we talking about here?

15 million?

15

CHAIRMAN: Just generally what
MR. HANCHET: Sure. So what

16

THE WITNESS: Correct

16 this is is, this is a report that

17

MR. BAKAL: Does this, was

17 is pulled from Penson's trade data.

18 this stock constricted, do you

18 They have a clearing system and the
19 clearing system is populated w[h

19 know?

20

THE WITNESS: I don't know the

20 every single, every single trade
21 that is cleared on a given day. So
22 if we look at this, [says

restrictions behind it I will
22 tell you thatthe price wem up in
23 the lower 30's at one f:Qint and so
24 what we really don't knavv is when
21

23

25 they sold. There are lots of

10/27/2011, you see that?

24

CHAIRMAN: Yes, 2011.

25

MR. HANCHET: Sorry, thank

Page 753
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2 people that sold in the 30's and

2 you. If we were to explode this

3 there was a lot of shares released.

3 document[ would list320

4

CHAIRMAN: Thank you.

4 ocrrespondems, all ofthem. This

5

MR. HANCHET: As part of our

5 is a massive report And what it

6 multimedia extravaganza here we

6 is, «s a report that is updated

7 would like to flip to the screen.

7 every day so for each day 27, 28,

8

MR. BAKAL: Make [as large

8 31, 1, each trading day this is a

9 as fXJSSible. Otherwise I won't be

9 tool that Penson uses internally.

10 able to see it

10

CHAIRMAN: To track what?

11

11

MR. HANCHET: To track trading

MR. HANCHET: This is going to

12 be a new document which we produced

12 information of what all their

13 just last week to the other side

13 oorresiXJndents were doing in the

14 which is, I mean the witness will

14 marketplaoe, including Opus.

15 explain exactly what [ is. And if

15

16 there's an objection I can explain

16 that was requested in disoovery?

17 why we've done it this way.

CHAIRMAN: This was a document

17

MR. HANCHET: No.

18

CHAIRMAN: It was not?

19 before the document gets explained

19

MS. KLEIN: I don't understand

20 we do object to the use of a
21 document that was nat produced in
22 disoovery.

20 at all the relevance of this
21 document. I'm not sure what it is.
22 We had very broad discovery
23 requests. I assume if it was
24 relevant to claimanfs claim or to
25 our defense it would have been

18

23

MS. KLEIN: Weill think

CHAIRMAN: I'm ocncemed. You

24 said itwasanewdocument New as
25

in it's been created recently or
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2 produced. They are required to

2

examination. We will have it

3 produce anything that wasn't
4 requested atthe 20 day exchange.

3
4

available to look at and at some
point you'll I assume move to have

5
6
7

it admitted and we can address
these issues more fully altha!
time.

8

Q.

5
6
7
8

So even if not requested in

discovery, if they intended to use
it in their case it would have had
to have been produced.

So, Mr. Abdalla, do you

9
MR. HANCHET: Sc the reason is
10 until we came here, we never

9 reoognize what is projected on the screen
10 right now?

11 dreamed that Opus would ocntest
12 that Penson was actually clearing

11
12

13
14
15
16

for them in the m:mths of December
and January. And apparently thafs
their pos[ion. Butthafs like

13 just said, please explain to the panel
14 what this actually is.
15
A. This is a reporting tool that
16 goes in our clearing system, takes a

17
18
19
20
21

astonished by that. And Mr.
Pendergraft addressed[. But we

brand new to us. We were

A.

Q.

Yes.
Forgetting everything that I

17
18
19
20
21

snapshot at thattime, pulls the data and
puts it in a cross tab format so you can
visually see[. lfs typically by day,
by ocrrespondent, by the key factor that
you wantto look at, whether ~s trades,
22 shares, options and it just gives you a
23 report for[. Sc [kind of gives you a
24 daily snapshot ofwhafs happening.
25 We've been using this reporting tool for

have what we think is pretty
oonclusive proof that of course we
were clearing in that time frame.
22 But this was not a live issue from
23 any ofthe pleadings or anything.
24 It was when we heard Ms. Klein's
25 opening statement actually, or some
Page 757

Page 759
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2 of the questions and this was

1
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2 at least ten years at Penson. This was

3
4
5
6
7
8

3
4
5
6
7
8

our stendard thing that would get
distributed to all top management.
Q. So if we look at 10/27/2011,
can you explain to the panel what the
numbers below that are showing?
A. Yes. So if you look at the

9
10
11
12
13

first line item Penson Financial
Services, Inc./Opus [shows that for

14
15
16
17
18
19

ather 320 or so oorrespondents on this
report?
A. Because I filtered. Virginia,
can you shavv them. It acb..Jally oonsists
of every single correspondent that
cleared w[h Penson for that day. Sc

oouched and we discerned for the
first time thatthey were disputing
that Penson was clearing in this
time frame. And that, it was just
inoonceivable to us that we would
have to prove this.
MS. KLEIN: There's no dispU[e
9
10 that Penson was executing during
11 this time period and doing whatever
12 Street side clearing is a oomponent
13 of execution. But claimanfs own
14 witnesses admitted they weren't
15
16
17
18
19

doing the full clearing that was
ocntracted for under the portfolio
margining agreement. We haven't
put on a case so I'm nat sure havv
this document oculd at all be

that day we cleared 34 million shares for
Opus.
Q. And why aren't we seeing the

20 relevant to an issue that is not in
21 dispute.

20 «sa fully enocmpessing report. We've
21 just hidden it so you can clearly see one

22

22 oorresiXJndent.

CHAIRMAN: Well there are some
23 issues as to whether or not it
24 should be admitted into evidence.
25 Why don't we proceed with the

23
24
25

Q.

And thenCHAIRMAN: Excuse me. This is
the actual Excel that you're
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describing as a reporting tool,
this is Excel format?
THEWITNESS: Yes.
CHAIRMAN: Can we mark this
for identification? Havv do we
refer to this in the record other
than the Excel on the screen?
MS. PAUTZ: We can refer to
this as exhib[ 31, P 31. And then

13
14
15
16
17
18
19
20
21
22
23
24
25

you on an FTP site, we can put it
on a disk or a flash drive.
Havveveryou would like we can bring
it in that format There's no way

Page 762
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if the panel would like this in
some sort of form we can send it to

DIRECT- ABDALLA (HANCHET)
A 16 million.
Q. So lefs just march forward.
And is it fair to say that every number
that appears in that top line of this
exhibit is the number of shares-

A That were prooessec for that
day. The 23rd is a perfect example of
canceled oorrects. So there was probably
a bad transmission on the 22nd and they
submitted a file back the next day
saying, hey, we didn~ really mean for

13 these trades to go through. Again,
14 canceled and oorrected.
Q. Going forward into January15
CHAIRMAN: I'm sony, go back
16
17
tothatdatefora seocnd. Whafs
18
the seoond line, the top line? Is
19
it daily acliv[y of Opus?
20
THE WITNESS: Thafs Penson
21
Financial Services. It represents
22
a different version of what was
23
phase 1, phase 2, phase 3 of our
24
system. lfs just a separate
25
analysis. Just like when you see

we can print it.
MR. HANCHET: We can't print
[.

CHAIRMAN: We will call [ P
31 marked for identification.
MR. HANCHET: And there's a
Bates range associated with it,
Virginia?
MS. PAUTZ: Yes, the Bates
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range is Penson.Qpus 00010777.
THE WITNESS: I know you
called [an Exoel file. Really
«san OBDC link back to the
database. Exoel just shows the
re~XJrt. Just wanted to make sure I
clarify that.
CHAIRMAN: Thank you. I
appreciate that.
Q. Wwe march from left to
right, can you please describe each one
of those oclumns? Is that a trading day,
is that basically if?
A. Each date represents the trade
date and underneath [each day
represents how many shares were actually
cleared for Opus for that day.
Q. So lefs move over to December
6th, Virginia.
A. December 6 I shavv we cleared
20 million shares for Opus that day.
Q. And how aboutthe 7th?
A. 18 million.
Q. And the 8th and so on?
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below overall total, that overall
total is a number you should be
looking at
CHAIRMAN: I see, okay. Thank
you.
THE WITNESS: We used this for
several differentthings oftrying
to look at mcnthly averages, daily
averages, quarterly averages.
CHAIRMAN: Thank you.
Q. So marching over into January,
stop, please. The trade volume seems to
pick up; is that righf?
A. That is oorrect. January was
typically everybody startec new strategy,
started the new year right. December was
always slow. Everybody has vacations,
time off.
Q. Lefs go to the end of
January, please, Virginia. So I see on
January 25th, can you tell the panel what
the trade, what the clearing volume was
that day?
A. Yes, the system shows that
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they cleared 101 shares for January 25111.
Q. 101 shares; is that what you
meant?
A 101 million shares.
Q. Okay. And I see on January
26th [looks like ifs an empty cell.

13
14
15
16
17
18
19
20
21
22
23
24
25

of why that happened?
A. Because they stopped clearing
with us.
Q. Navv, are you familiar- is it

Page 766
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What does that mean?
A That means they stopped
clearing with us. That day they did not
send us an upload file for us to clear.
Q. Do you have an understanding

13
14
15
16
17
18
19
20
21
22
23
24
25

the case that from time to time Penson
simply executes trades for oorrespondents
but does no clearing whatsoever?
A. Yes, we had several of those
relationships.
Q. So that exists?
A.

Yes.
Would those relationships
appear on this report?
Q.

CROSS- ABDALLA (KLEIN)
CROSS EXAMINATION
BY MS. KLEIN:
Q. Mr. Abdalla, you understand
that this arb[ration is about PFSI'S
claim, the navv successor's claim that
Opus breached the portfolio margin
agreement, right?
A Yes.
Q. This arbitration is not aOOut
the Asset Purchase Agreement, right?
A To me they're one in the same.
Clearing ocntract, Asset Purchase
Agreement.
Q. Do you understand thatthe
Asset Purchase Agreement is not the
ocntract that claimant alleges Opus
breached?
A Opus breached their clearing
or f:Qrtfolio margining agreement which in
tum breaches the acquisition oontract.
Q. Opus is nct a party to the
Asset Purchase Agreement, right?
A I see their name everywhere
through [and I see Opus peoples'
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A No. This is a direct data
dump from our clearing platform and this
only includes clearing.
Q. So if somebody was just
performing execution, if Penson was just
performing execution for Opus, would Opus
appear on this report?
A No, they would not.
MR. HANCHET: I'm almost done.
Can we take a very short break? I
just want to ocnsult w[h my
oolleagues.
CHAIRMAN: Why don't we take
this m.Jming's break. A real ten
minute break.
(A reoess was had.)
CHAIRMAN: Lefs go back on
the reocrd.

MR. HANCHET: No further
questions for Mr. Abdalla.
CHAIRMAN: All right,
Ms. Klein, ready to prooeed.
MS. KLEIN: I am.
CHAIRMAN: Thank you.
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CROSS- ABDALLA (KLEIN)
signatures. I'm not an aa;ountant -I
mean I'm nota legal guy. I'm just
saying what I see. I would ask an
attomey that.
Q. Okay. Mr. Abdalla, lefs go
back and we will oome to this.
You testified that before SAl
acquired the clearing business of
Schonfeld, ifs pronounoed Schonfeld,
there was due diligence performed,
oorrect?
A. Yes.
Q. There was extensive due
diligence performed, you said?
A. Yes.
Q. And you looked at the highest
volume for Opus, right, you locked at
their volume numbers, that was their
trading numbers?
A. Correct.
Q. And you said that Opus had
highest balanoes, that referred to their
debit balances, correct?
A. Correct. And credit as well.
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CROSS- ABDALLA (KLEIN)
We looked at actually all three balanoes.
Q. So SAl, when [acquired the

oorrect?
A. Yes.

1
2
3
4
5
6
7
8
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10
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Q. And those revenues include
bath financing, interest fees and
clearing charges, oorrect?
A. Correct.
Q. Now I guess maybe we need to
pot back that first chart that you have.
A. I can do that.
Q. Mr. Albdalla, at the time you
prepared this calculation, you didn't
understand that this termination formula
didn't apply to Opus; is that ocrrect?
A. Correct.
Q. You were subsequently informed

13
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CROSS- ABDALLA (KLEIN)
that it did not apply to Opus?
A Correct.
Q. And in fact Opus is not one of
the oorresiXJndents that would be required
to make this liquidated termination
payment if [terminated [s ocntract,
oorrect?
A My understanding is thatthis
applied to the oorresiXJndents who are not
a hundred peroent wholly owned by
Schonfeld. Because there was an option
they oould leave because they vveren't

Schonfeld clearing business, was well
familiar with Opus's historical debit
balances, oorrecf?
A That is oorrect.

Q.

And you testified that you

were looking at clearing revenues when
you were doing your calculations there,

CROSS- ABDALLA (KLEIN)
Q. -that expressly does not
apply to Opus and plugged in oertain
numbers, correct?
A I used the same template that
we had used for other clawbacks that were
performed.
Q. Now, have you seen the actual
portfolio margining agreement?
A. Yes.
Q. And [ does not provide any
termination formula, oorrect?
A.

Q.

Not that I'm aware of.
And [ does not provide that

the termination formula from this
termination agreement should be applied
in the event that there's a termination

of the ocntract or a breach of the
oontract, correct?
A. My understanding thafs in the
acquisition contract
Q. In the termination contract
you're talking abouf?
A.

Q.

Correct.
In a separate payment,

Page 769

under full oontrol. There was no opinion
that any of the fully controlled
oorresiXJndents oould ever leave.
Q. And in fact you testified that
you specifically did not forecast or
project any amcunts that oculd have been
earned from Opus over the rest of the
oontract, correct?
A.

Correct.
Q. You just took a termination
formulaA.

Yes.
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CROSS- ABDALLA (KLEIN)
termination ocntract, that does not apply
to Opus, correct?
A Correct.
Q. All right And so in fact
unlike this formula, the portfolio margin
agreement has no liquidated penalty
provision, oorrect?
A Nat that I'm aware of, no.
Q. And there's no termination
provision or liquidated penalty provision
applicable to Opus in any of the
agreements you pot forth, ocrrect?
A. There were no clawback
provisions in any of the clearing
ocntracts that were signed by the seven
ocrrespondents that were applied in this
process.
Q. Right. And so this is the
termination agreement and that doesn't

apply to Opus, ocrrect?
A. From a legal standpoint, no.
Q. Well, this is a legal
proceeding.
A. Technical[y. My problem is
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CROSS- ABDALLA (KLEIN)
«sa technicality rather thanQ. Okay.
A It's still a fairway to
calculate how much was overpaid for the
Opus business.
Q. You're talking about the
investment that SAl made in acquiring the
Schonfeld clearing business. So [you're saying that [ didn~ get the full
retum on that investment; is that what
you're saying?
A. ~didn't get any retum. ~
gat a negative retum.
Q. And there's no documentthat
guarantees it a retum, oorrect?
A. The termination compensation
agreement wou k::l.
Q. Which doesn't apply to Opus,
oorrect?
A. Yes.
Q. And in fact on day 2 ofthe

hearing Mr. Pendergraft conoeded that
this damage calculation is not
specifically applicable to Opus, right?
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CROSS- ABDALLA (KLEIN)
the termination shall not be affected;
are you aware of that?
A No. I am not specifically
versed in the portfolio margining
agreement with Opus.
Q. Okay. But lefs tum to your
seoond calculation if we can do it
without breaking the easel.
A. Sure.
MR. HANCHET: Just put it over
here. Don't put[ back on.
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THE WITNESS: I know, thafs
what I was doing.
Q. You are aware that Penson has
no expert on damages, oorrect?
A.

I'm probably as close as can

ba.

Q. But you have not been
qualified as an expert, right?
A. Correct.
Q. And you have not submitted an
expert ref:X)rt, oorrect?
A. Correct.
Q. And you have not- strike
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CROSS- ABDALLA (KLEIN)
MR. HANCHET: Objection. The
witness wasn't here.
Q. Are you aware that Mr.
Pendergraft did oonoede that?
A No.
Q. And are you aware that Mr.
Pendergraft oonoeded that the portfolio
margining agreement has no provision for
any liquidated damage or early
termination fee and that there's no other
agreementthat provides for that?
MR. HANCHET: Same objecton.
Q. Are you aware?
A. No, I was not in this hearing.
That was not oonveyed to me.
Q. But at some point you yourself
did leam that this formula doesn't apply
to Opus, correct?
A. From our attorney.
Q. And in fact the portfolio
margining agreement says only that if
«s terminated that the parties' righ[s
or liabilities relating to business
transacted prior to the alfectve date of
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CROSS- ABDALLA (KLEIN)
that
A But again, I am not
forecasting and an expert would acb..Jally
forecast.
MR. HANCHET: Just answer the
questions.
Q. Exactly. So an expert in
performing a damage calculation for a
breach of oontiract would project the
expected lost profi[s going forward from
breach of a contract and take into
acoount the market oonditions that may be
changing, the clienfs business that may
be changing, any restrictions that were
put, right, and figure all those in in
calculating a number, right?
A. Yes.
Q. And that is very expressly

what you did not do, oorrect?
A. Correct.
Q. So lefs look atthis seoond
page here. This is the calculation then
based on what SAl Holdings paid to
Schonfeld Sacurities LLC pursuant to the
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CROSS- ABDALLA (KLEIN)
APA, correct?
A Correct.
Q. And there's nothing in the APA
that guarantees that SAl or PFSI is going
to earn any certain amount, oorrecf?
A Well, there were lots of
clawbacks, there were lots. So it does
acoount for loss of business.
Q. Okay. So there's nothing that

guarantees APA is going to get a full
return on its investment, that it's going
13 to make back what [paid, right?
14
A. The math would say yes.
15 Thafs why you're using a nine times
16 multiple.
Q. Oh, so, sure, SAl, PFSI was
17
18 hoping that bot there was oertainly
19 nothing that guaranteed that, right?
20
A. There's no guarantee of that.

Q. Right. And to be clear, you
21
22 understand Penson has not made a claim
23 for breach ofthe APA in this
24 arb[ration, you understand that?
25
A. Yes.
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CROSS- ABDALLA (KLEIN)
right. I think there was testirrony this
is just math, right?
A Yes.
Q. So this doesn't -this is not
based on any forecasting of what Penson
oould have expected to earn over the
course ofthe contract if it had not been
terminated, right?
A. Correct.
Q. It's not based on any but for
the termination this is what we would
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have eamed, right, «s not that?
A. No, it's as simple as just
saying how much we overpaid.
Q. Right. You said overpaid,
right.
A. In addition to net inoome.
Q. And you would agree that if
Penson breached its obligations under the
PMA on the very first day after [went
effective, the very first day, then PFSI
or SAl would not be ent[led to any
clawbacks or termination formula for
Opus, right?
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CROSS- ABDALLA (KLEIN)
Q. And Schonfeld, the party that
SAl acquired the clearing business from,
they're not a party to this arbitiration,
you understand that?
A Yes. To me Schonifeld and Opus
are the same entity.
Q. I understand you don't see a
distinction betvveen them. Navv when you
talked abcut clawback payments that were
paid pursuant to that termination
agreement by other correspondents, you
said those were paid by Schonfeld back to

SAl; is that right?
A. They were netted out of the
payments we made to Schonfeld.
Q. And so just to be clear, this
damage calculation based on a oontract,
Opus not party to that contract, doesn't
guarantee Penson a retum on the
investment, right?
A. You're thinking ofthe other
calculation. This is just how much
Penson eamed versus how much they paid.
Q. Right. So this is just-
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CROSS- ABDALLA (KLEIN)
A But they wouldn't have been
paid.
Q. If Penson couldn't have
performed under the agreement?
A Again, I'm not versed in the
PM agreement, so.
Q. You're not versed?

A

Q.

No, no.
So you don't know if Penson no

longer can perform its obligations under
the agreement what would happen in that
situation?
A. I'm a finanoe guy. Tha«s my

specialty. Whenever I need contiract help
I go to the attorneys.
Q. And you're not an operations
guy, right?
A. I am nat.
Q. Right. So you don't know
anything about the clearing operations of

PFSI?
A. I know some. I know as much
as the finance person should know about
them.
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CROSS- ABDALLA (KLEIN)
Q. Okay.
A If you ask me to go clear a
trade myself, I oould not
Q. Let me just finish with this
chart then.
A Sure.
Q. So you testified before that
the stock went up and so thafs why you
included bcth numbers, right?
A. Yes.
Q. Stock also went substantially
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CROSS- ABDALLA (KLEIN)
goes out, reaches out to the clearing
database, pulls outthe trades for that
day or the information on the trades,
whether each line item is a trade, on
that trade itseW [says how many
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down at some point, right?
A. Yes.
Q. Do you know whatthe ending
stock price was?
A. It vvas zero.
Q. Zero. And do you know at all
when Schonfeld sold the stock [ had?
A. There vvere indications, we
would track stock movements back and
forth.
Q. But you don't know, right?
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points in the relationship with Penson,
right?
A. ~would tell me that their
trades were being cleared by Penson. w
there was a number there, that means they
were clearing.
Q. Do you knavv the difference
between Street side clearing and full
custody clearing?
A. No.
Q. Do you knavv what clearing was
oontracted for under the portfolio
margining agreement?
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CROSS- ABDALLA (KLEIN)
level. I have no way to oonfirm that.
But that was the information that was
relayed to me from our PR guy who tracked
everybody that sold.
Q. And we don't need to put it
back up there, but there was a document
on the screen that apparently was some
intemal PFSI document, right?
A. Yes.
Q. And you don't know how those
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CROSS- ABDALLA (KLEIN)
A Nct specifically.
Q. Do you know there's a separate
execution agreement from the portfolio
margining agreement?
A Yes.
Q. And do you know at the same
time that those numbers are showing up on
PFSI's chart for clearing, what
JPMorgan's internal reoords were shavving?
A. How would I know JPMorgan's

A. Specifically, no. Our
indications was thatthey sold at a high

shares. All it does is sum up that data
and pulls it in. There is no human
interaction into that file.
Q. And w[h regard to any

changes, you don't know why Opus
oontinued to be on that line at various
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numbers got put in, right, you weren't
responsible for putting that number in,
oorrect?
A. When you say putting that
number in?
Q. Well you had oolumns each day
of trading volume and you said it was per
oorresiXJndent, correct?

A.

Q.

Yes.
And you vvere not responsible

for inputting that information, right?
A. There is no inpU[. Nobody
inputs that information. It is a- best
way to describe [, ODBC works is, it

Page 783

internal reoords?
Q. Well they were produoed in
this case.
A. Okay. Did not get a chanoe
to.
Q. You didn't see?

A.

No.

Q.

So you don't know what they

were showing A. No.

Q.
right?
A.

Q.

-as clearing for Opus,
Correct.
Do you know why Penson told
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Page 784
1

CROSS- ABDALLA (KLEIN)

Page 786
1

DIRECT- BADAMI (HANCHET)

2 Opus to m.Jve its business in December of

2

call your next witness.

3 2011?
MR. HANCHET: Objection. It
4

3
4

MR. HANCHET: Good moming,
Mr. Badami. My name is Mark

5
6
7
8

presumes facts not in evidence.
Thafs not how Mr. Pendergraft
testified to this point.
CHAIRMAN: Can I hear the

5
6
7

Hanchet I'm representing Penson
Technologies in this case. I'm
going to ask you some questions,

9
10

question.
(The requested portion cifthe

9
10

11
12

reoord was read.)
CHAIRMAN: Could you rephrase
that a b[.

11
12

8

13
Q. Sure. Do you know why Opus
14
15 moved its business to JPMorgan in
16 Deoembercif2011?

13
14
15
16

17
A. My understanding is thatthey
18 ran balances, debit balances that were
19 higher than what FINRA was restricting
20 us.
Q. So thatthey oould no longer
21
22 oontinue to do that service at Penson,

17
18
19
20
21

23 oorrect?
24
A. At that level. They oould
25 oontinue to do the service but nat at

23
24
25

22

probably nottoo much, and if I ask
you a question you don't understand
please stop me, say can you say
that differently, etcetera.
SHAWN BADAMI, called as a
w[ness, having been duly swam by
the Notary Public (Mark Richman),
was examined and testified as
follows:
DIRECT EXAMINATION
BY MR. HANCHET:
Q. Mr. Badami, oould you please
state your current business affiliation.
A. I'm currently oomroller of
Schonfeld Group Holdings.
Q. And in your capac[y as

oontroller, can you describe just
generally for the panel what your

Page 785
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CROSS- ABDALLA (KLEIN)
1
2 that level.

1
DIRECT- BADAIMI (HANCHET)
2 function is? What do you do?

Q. And you saw whattheir
3
4 historical needs vvere, correct?
5
A. Yes.
Q. Before going in. And they far
6
7 exoeeded that level, righf?
8
A. Sometimes. Sometimes not

3
4
5
6
7
8

Q. Right. So they didn't a"'ays
9
10 use the full leverage?
11
A. Correct.
Q. Correct?
12
13
A. Correct.

9
10
11
12
13

14
15
16
17
18
19

MS. KLEIN: I have no further
questions.
CHAIRMAN: Thank you.
MR. HANCHET: No questions.
CHAIRMAN: No redirect?
MR. HANCHET: No.

20
21

CHAIRMAN: Any questions?
MR. BAKAL: No.

22

CHAIRMAN: Any questions?
MR. FRIEDMAN: No.
CHAIRMAN: I have none either.
Thank you. Mr. Hanchet, please

23
24
25

A. Sure, I am one of two
oontirollers that lead the departiment, the
acoounting department We oversee the
approximately five paople in the
acoounting department various levels,
advise them on, you know, OOoking

entries, make sure the books are closing
on a timely basis, reoonciliations with
various brokers, various iXJrtfolio
managers.
Q. And how long have you had this
14 pos[ion at Schonfeld?
15
A. Earlier this year.
Q. So earlier this year meaning
16
17 2015?
18
A. 2015, yes.
Q. So counting backwards what was
19
20 your prior iXJSition?
21
A. I startied early on -

22

Q.

Were you at Schonifeld?
Correct. I've been there

23
A.
24 little over eighteen years in total.
Q. Okay.
25
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DIRECT- BADAMI (HANCHET)
A I've been a oontrollerfor
several years. I've been a oo-leader of
the deparbnent earlier this year.
Q. So you've been with the

Schonfeld group for eighteen years you
said?
A Yes.
Q. And do you remember what you
were doing in 2010, 2011, 2012?
A. At that time I was basically
the oontroller for Opus and a oouple of
our other smaller entities.
Q. And when you say these other
ent[ies, what are you talking about?
A.
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Other entities under the

Schonfeld group umbrella.
Q. Can you name them?
A. Schonfeld Cap[al Group,
Schonfeld Group Holdings, Opus, Schonfeld
Asset Management.
Q. So four oompanies?
A. There are probably a oouple
ather small ones in there that I'm
forgetting off the top of my head.

DIRECT- BADAMI (HANCHET)
I mean PFSI if I say Penson?
A That's fine.
Q. Sony, I didn't mean to
interrupt you.
A That's okay. At that point I
was basically doing the monthly
reoonciliations with Penson. We get a
monthly settlement statement that we
would review, make sure agree with all
the numbers entailed, whatever it was,
whether [was P&L or whatever else might
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be on there.
Q. Now I want to direct your
attention to a document and ifs one that
we've marked asP 24. I asked your
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DIRECT- BADAMI (HANCHET)
to roll what we oonsidered the net
receivable or payable betvveen Penson and
Opus Trading Fund.
Q. And when you say net
receivable, can you just explain what you
mean by that?
A So based on the last
settlement statement that we knew, we
tried to roll the balanoes w[h P&L items

attorneys which Schonfeld person could
best talk about this document and they
gave you up.
A. Okay.
Q. Takethatupw[hthem. All
kidding aside, do you reco;Jnize this
document?
A. Yes. This was an internal
document that I prepered basically trying
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DIRECT- BADAMI (HANCHET)
Q. And you were controller for
Opus at least in that time period, right?
A Yes.
Q. And what was your function as
oontiroller, just again generally, high
level, what was your job?
A More or less the high level
acoounting of it with oouple support
people at that point in time, still
doing, you knavv, certain reoonciliations
or making sure the reconciliations were
done, timeliness of OOoking of entries,
closing the booka.
Q. And have you ever heard of an
entity called Penson Financial Services?
A. Yes.
Q. And were you dealing w[h
Penson Financial Services in the lefs
just say 2010 to 2012 time range?
A. Yes.
Q. And what was the, again, high
level, what was the nature of your
interaction with Penson in that time
frame? You're okay if I call [Penson,

Page 791

that we knevv, various other charges going
on and saying, hey, this is what we
believe should be our balance considering
we haven't had a settlement statement to
oompere that to, this was basically what
we said it was.
Q. Now looking at this, at this
report can you tell the panel or can you
discem for the panel when the last
settlement statement was received?
A. From this document I started
w[h the July 2011 and rolled [from
that point forward.
Q. Right. But a moment ago I
think you said that you were trying to
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DIRECT- BADAMI (HANCHET)
reooncile from the time until you
received the last settlement statements
l'mjusttrying to figure outwhatthe
last settlement statement you had at your
disposal was?
A The last, atthe time of
producing this document, the last good
settlement statement was June of2011.
Q. Now when you say good
settlement statement, what do you mean?
A. Settlement statement that we
agreed UIXJn the balance.
Q. Right. So we've heard
testimony earlier today, just for your
benefit, where one witness talked about
havv he was on the phone and working
things oU[ w[h somebody on the Schonfeld
side as they were working out figures and
such.
How did it oome to pass where
some settlement statement that vvas in

your possession would prcgress from a bad
settlement statement to a good settlement
statement, havv would we get there?
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DIRECT- BADAMI (HANCHET)
the process.
Q. You took over. So you were
the one who was dealing with Cliff?
A 00 peroent ofthe time, yes.
Q. Do you remember who -do you
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and you were working at these numbers.
And you say, just to be clear, the last
good settlement statement or the last one
that you agreed w[h, I guess, that you
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DIRECT- BADAMI (HANCHET)
from bad settlement statements or
unvetted ones?
CHAIRMAN: How about
unreoonciled.
THE WITNESS: Yes,
unreoonciled.
Q. Unreoonciled?
A There may have been pieces
that were unreoonciled, yes.
Q. And just describe where [

remember cliff's name?
A I remember [starts w[h aD,
Douangdara or-

Q.
A.

Q.

Close friend, right?
Yes. Many phone calls.
But you on the phone w[h him

vetted properly or fully was June 2011?
A. That's oorrect.
Q. Okay. So this report starts
in July; is that right?
A. That's the first month on
here, yes.
Q. Got[. So this report shows
what we'll call bad settlement
statements, right, information derived
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DIRECT- BADAMI (HANCHET)
A Typically in most cases a
gentleman named Cliff at Penson would
email me a settlement statement, VvOuld
have a summary tab and it would be an
Excel workbook with several tabs. One
would be the summary. It would start
w[h the prior months' balance, roll
forward any items for that mcnth, P&L,
whatever other charges, fees, dividends,
whatnot, wires in and out, and represent
what we thought was the ending balance of
all of those [ems. And we would go back
and forth if we agreed. Cliff, «s
good, lefs go on to the next month. If
we didn't agree, hey, this item doesn't
look right, can you explain it, give us
more detail if it wasn't already part of
the workbook.

Q.

So this process, back and

forth process I'll call[, okay, were
you personally involved in that process?
A. In the bag inning [was myself
and my supervisor, but after the first
oouple of months I basically took over

Page 795

says Penson receivable, where are these
numbers derived from? Just explain the

methodology of this document
A. Sure. This was an internal
document so ifs kind of a culmination of
various things. I don't remember all the
oom~XJnents that go

into each line. But
basically we were breaking them davvn.

w

we booked them on the GL what was our
reversing entries, what was the
non reversing entry, whether it was P&L,
booking of the iXJSitions orouraccrual
for a trade date, settle date adjustment,
if there was anything applicable there.
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DIRECT- BADAMI (HANCHET)
fts far as the oomponents it
would be again oomponents of P&L, any
charges, any positions. It vvas booking
that month's activity in essence.
Q. Well is any ofthe data, lefs
just talk about July 2011. We will talk
about that series of entries, okay?
A Okay.
Q. Is any of the data ocntained
in that, those lines, is any of that
extracted from Penson's settlement
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statement?
A. There VvOuld be components from
the settlement statemem that would be
included in those entries, oorrect.
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DIRECT- BADAMI (HANCHET)
this vvas a Penson website that we could
access the data and we could download
data from there. It was Penson's data,

Q.

Okay. And where wou kJ the
rest of the oom~XJnents of these entries
oomefrom?
A. Farthings like positions on
the settlement statemem they wouldn't
necessarily have the total fXJSitions. So
we would either- we would oompare what
we had internally versus they had a
webs[e called MTS where we oculd aooess,

DIRECT- BADAMI (HANCHET)
Penson's number. If it said something
like 400 million, we would go back to
Penson and say, look, we have a
disagreement, can you help us reconcile
this. E[herthey would update their
system or we would say, okay, maybe we
had a mistake on our side. But
ultimately we oonsidered the Penson data
the booka and reocrds being the broker.
Q. Sure. And you're describing
navv the reconciliation process, right,

you mentioned a moment ago?
A. Correct.
Q. Looking at this document, when
did you prepare this document? And this
document I mean exhibit 24.
A. This documem was probably
atarted towards the end of 2011.
Q. And when you say atarted, I
guess you must-

StartedThere's m.xe to that answer,
isn't there?
A. Started because we weren't
A.

Q.

Page 797

it vvas their website. But we would use
that to create some of the oom~XJnents on
this.
Q. So is itfairto say that the
figures that are in this report that you
created include some data from Penson
systems and some data from Schonfeld
systems?
A. We wculd use the data from the

Schonfeld systems to verify the accuracy
of the data in the Penson systems.
Q. I understand.
A. And u~imately the Penson
system, that was the data we would go
w[h.

Q.
A.

CouldSo, for example, if Penson on

their website said we had long fXJSitions
of 500 million, we internally said we had
500 million and one, we would say, okay,
Penson is close enough, we would use

Page 799
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DIRECT- BADAMI (HANCHET)
getting settlement atatements. So in
order to close our books we had to do a
best guesstimate.
Q. And do you have an
understanding why you weren~ gettng
settlement statements any more?
A Tavvards the end of the year is
my understanding that there was something
internally going on with Penson. Don't
know the datails ofthat though.
Q. Okay. But you know for a fact
that the settlemem statement stopped,
right?
A. They became more delayed.
Q. Okay.
A. Where, you know, atthe end of
2011 we still did not have I believe a
gocd August and September at that point
still.
Q. I wam to go, I wantto direct
your attention to the last page. Maybe
nct last page, but several pages into
this document Yes, that page. They're
nat numbered. But it's the one where it
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Page 802
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DIRECT- BADAMI (HANCHET)
says items not included on Penson
statement, booked on GL. You see that?
A Yes.
Q. Is that an entry that you put
on this document?
A Yes. It was a culmination of
obviously, you know, what I was looking
at, each item.
Q. So I just wantto talk
through. So when you say not included on
Penson's statement, you mean - vvell what
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DIRECT- BADAMI (HANCHET)
A Yes.
Q. What is an accnued ECN, can
you tell the panel what that means here?
A Those were the monthly
passthrough liquidity charges, execution
charges. Those at that point in time
were nat paid.
Q. When you say passthrough
charges, what do you mean?
A. Basically passthrough charges
is there was no markup on the oost from
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do you mean?
A. So in the normal monthly
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Penson. They would get the charges from
the exchanges, putthem on the bill to us
what our share was based on the volumes
and these were the charges we VvOuld get a
bill for from Penson.
Q. Got[. It says accnued ECN.
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DIRECT- BADAMI (HANCHET)
perspective?
A Yes.
Q. And [says, so accnued ECNs

settlement statement, these, what I
termed here as ECNs or the execution
passthrough charges were nat included on
that reoonciliation. Those bills were
sent over separately and reviewed and
reoonciled and paid individually. So

they would not be included on the
settlement statement at that point.
Q. Okay. But then [ goes on to
say booked on GL. You see that?
A. Correct.

Wait, are you familiar with the ooncept
of TAP charges?

A.

It vvas our understanding that

the TAP charges referred to what we have

here listed as ECN charges.
Q. So they're e[her the same or
more or less the same from your
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DIRECT- BADAMI (HANCHET)
Q. What does booked on GL mean?
A Basically on Opus Trading's
financial statements.
Q. So in other words, you have
things that are booked on your books that
Penson has not included on the statement;
is that a fair summary of what you're
saying here?

A.

These charges on that

particular line of the million five, if
thafs what you're referring to?

Q. Well I'm really talking about
the whole section. Because I think that
heading refers to everything below[,
oorrect?
A. Yes. Those items are items
that we would not -do not see on the
settlement statement but we accrued on,
based on our net liability or receivable
to Penson.

Q.

Okay. You mentioned a moment
ago ECN so lefs take a look at the first

line. It says accnued ECNs, do you see
that?

Page 803

nat in Penson acoount September 11 to
January 12. What does that mean? The
part where it says not in Penson aa;ount
September 11 to January 12?
A So like I stated before, they
wouldn't be included on the settlement

statement but they would be bills we
would get separately and reooncile those

separately outside ofthe settlement
statement reconciliation and once those
are reoonciled, those invoices would be
paid.
Q. And then [says less 619K.
You see that?
A. Yes.
Q. So lefs start with the 619K.
What does that refer to?
A. That refers to an entry we
saw, a debit to ouracoounttaking
619,000 out
Q. And what steps did you take to
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Page 804
DIRECT- BADAMI (HANCHET)

1

2 investigate the deb[ that you just

5
6
7
8

DIRECT- BADAMI (HANCHET)

2 data.

3 described?
4

Page 806
1
3

A Onoewe saw the deb[ h[the
acoount, obviously we were not expecting
any money ooming out of our aa;ount, we
inquired with Penson several times, on
several occasions to say, hey, what is

Q.

To your knowledge, has Penson

4 ever been paid for these passthroughs,
5 the $1.5 million that appears in these
6 oolumns?
7

A

At that point in time, no.

8

Q.

No, at this [X)int in time,

9 this? Why did [come oU[ of our

9 sitting here today?

10 acoount? And we never gat any resolution

10

A.

11

have not.

12

Q.

11
12

or explanation of what it was for.

Q.

Is this something that as best

13 you remember, that you raised with ClifF?
14

A.

At this poim in time, they
And this number 1.5 million

13 that you estimate is avved is net of the
14 619, righ[?

I believe Cliff was aware of

15 it. I believe Lisa Henderson vvas also

15

A.

16 aware of it She was on several email

16

Q.

17 chains and phone calls.

17 picture, we'd be looking at a number more

18

Q.

Who is Lisa Henderson to your

18 like, well what, 2.2 million or so?

19 knowledge?

20
21

A. To my knowledge she was
someone in their aa;ounting department.

Q.

19

A.

20

Q.

21

22 What hert[le was, I don't recall.
23

That is oorrect.
So if the 619 were not in the

22

Okay.

24

MR. HANCHET: Virginia, can

24

you just pop that up. Are we ready

25

1

DIRECT- BADAMI (HANCHET)

Okay, got it
MR. HANCHET: Is that the

document?

23

25

AboU[ there, yes.

MS. PAUTZ: Yes.
MR. HANCHET: Just go to the
last page.

Page 805
2

for that?

3
4

2

MS. PAUTZ: What do you wam
me to pop up?

5

Page 807
1

DIRECT- BADAMI (HANCHET)

Q.

You see when you hover on that

3 because it's an Excel it shows a series
4 of numbers. Can you explain to the

MR. HANCHET: This document.

5 panel, you're the oontroller, I'm nat,

6

Never mind. I thought we had that

6 can you explain to the panel why there

7

live.

7 are four numbers shavving on that cell

8

Q.

So this is an Excel

8 right now?

9 spreadsheet, righ[?

9

10

A.

That's oorrect.

11

Q.

Do you have an understanding

12 of what numbers underlie the ECNs nct in
13 Penson aocoum September 11
14
15

to January

Those numbers are basically

11

-I don't recall, «s been qu[e a

12 while, but obviously you can see the last
13 numbers plus 619, that's the debit taken
14 out of our aa;ount.

12?

A.

A

10 most likely the, lefs see, estimates for

Sure. For the month of

15

Q.

Right.

17 received from Penson. For the month of

A. Being that's the only pos[ive
17 number, the ather ones are negative, so

18 October and November, they were also

18 those would be the charges from the

16 September they were based on bills we

16

19 based on bills from Penson that we

19 September through January of2012.

20 received. November they were missing we
21 believe an invoice for one of the venues
22 that we used. December and January were
23 based off of internal estimates because
24 we never got a bill from Penson, so we
25 estimated it based on using internal

20
21

Q.

So would [be fair to say

thatthe ECN charges are --I mean if you

22 know, for September are 46, 500 and
23 change and then the next month ~s 55
24 and the next month 37, is that your
25

understanding? Can't say?
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DIRECT- BADAMI (HANCHET)
A I can't say what numbers for
what rronth.
Q. Okay. All right So that
oould also be broken down by different
providers maybe?
A For the rronths that we got

bills for, yes, we would know the
different venues that we used.
Q. But you're comfortable or
you're oonfident that your books are
showing that Opus owes Penson -I've

lost [-1.56 million netofthe 619,
right?
MS. KLEIN: Objection.
MR. HANCHET: Did I say [

DIRECT- BADAMI (HANCHET)
his examination now.
CHAIRMAN: What is your
preference?
MS. KLEIN: Weill think that
would probably be the rrost
efficient for everyOOdy here since
he's already here. And we've
already started some of the
examination.
CHAIRMAN: I think that makes
sense. Any problem with that?
MR. HANCHET: No objection at
all.
CHAIRMAN: Lefs do that,
Ms. Klein.

whatever this these documents show.

MS. KLEIN: Excuse me if I'm
redundant on anything.
CHAIRMAN: To a limit
20
MS. KLEIN: To a limit
21
CHAIRMAN: Butthis
22 technically is cross examination of

CHAIRMAN: Lefs have the
question rephrased.
MR. HANCHET: Ms. Klein's

23 the witness.
24
MS. KLEIN: It is cross
25 examination.

wrong?
MS. KLEIN: You're talking

aOOut a calculation, nat what is
u~imately owed.
MR. HANCHET: I'm just saying

Page 809
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DIRECT- BADAMI (HANCHET)
fine.
Q. My question is this 1.5, this
shows m:mey as a debit on your OOoks,
right, thafs owed to Penson?
A That is a oom~XJnent of the net
payable that we have accrued on our
books.
Q. Okay, perfect. Shawn, thank
you very much. No further questions.
MR. HANCHET: So atthis point

CHAIRMAN: Are you finished
with the witness.
MR. HANCHET: I am.
CHAIRMAN: Ms. Klein, would
you like to oonduct a cross
examination of this witness?
MS. KLEIN: So Mr. Badami was

Page 811

1
CROSS- BAIDAMI (KLEIN)
CHAIRMAN: But with lim[s as
2
3
in effect he would be called on
4
direct in your case.
5
MS. KLEIN: Thank you.
6 CROSS EXAMINATION
7 BY MS. KLEIN:
Q. So navv we already have, Mr.
8
9 Badami, your background and your role so
10 I won't go over that again. BU[ I just
11 want you to tell us generally what are
12 the categories of charges that oould be
13 avved each month from Opus to Penson,
14 generally?
15
A Based on the settlement
16 statement items.
Q. Or others.
17
18
A So you would have on your
19 settlement statement, like I said before,

going to be our first witness on
our case with regard to the fees

20

claimed for oount 1, those services
and fees performed before the
termination. So I can either
recall him in our case or just do

22
23

21

24
25

P&L, they wculd have any clearing
charges, any financing, any dividends,
any trade-related fees on their blue
sheet fees, I think I recalled all cif
them. And then we would separately from
the settlementthere would be the
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CROSS- BADAMI (KLEIN)
execution passthroughs.
Q. Are you aware of when Opus's
and Penson's business relationship began?
A We started in April of2007.
Q. And that was for clearing and
financing?
A At that point, yes, because we
weren't executing - Penson wasn't

13
14
15
16
17
18
19
20
21
22
23
24
25

Penson ended?
A. We stopped clearing through
Penson in Decemberof2011, shortly after
the first week. We stopped executing
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CROSS- BADAMI (KLEIN)
basically clearing and financing as you
stated it Executing started couple of
years later into the relationship.
Q. And then you said again that
changed in December 2011 , Penson
oontinued to execute for some pericx:l of
time?
A They oontinued to execute for
us.
Q. Was no longer doing the
custody, clearing, financing side of it?
A. No, they were not
Q. Oksy. How did you go about
determining what was owed each m.Jnth?
A. On a mcnthly basis. We had
access to their, what they called NTS
system on line where we have access to
P&L items, cash journals into the
treasury account and every month we VvOuld
go through and ocmpare bucketto bucket
if you will to the settlement statement
the pieces, the P&Ls, the charges and if
we agreed we would say great, m.Jve on.
If we didn't agree, hey, we have a
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executing for us in the beginning.

Q. And are you avvare of when the
business relationship between Opus and
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through Penson the end of January of
2012.
Q. And I think you hinted of this
earlier. So fiom the outside- fiom the
beginning ofthe relationship, fiom the
onset, was Penson executing, clearing and
financing for Opus or did that change at
some point?
A. In the beginning they were

CROSS- BADAMI (KLEIN)
difference here, what could be the
potential issue.
Q. You're talking the settlement
statement was an activity summary that
would be received from Penson?
A Correct.

Q. And what format was that in?
A ~was an Excel workbook,
there would be a summary sheet and then
there would be supporting tabs w[hin the
workbook.
Q. And would the execution
passthrough fees be on that?
A. They would not. Those were
bills sent separstely from I'm guessing a
separate department at Penson because it
came from a different person and we would
reooncile those individually.
Q. Mr. Badami, I'm going to tum
you to the black exhib[ binder in front
of you and have you tum to exhibit43.
I'll just wait until everybody has that
open.
MR. HANCHET: Off the reocrd,

Page 813
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CROSS- BADAMI (KLEIN)
on the reoord, I don't care. That
oculd be my copy, I don't know.
Mr. Badami, can you tell me
what that document is?
A Sure, this is an email in
January of2012 fiom Cliff to myseW.
Looks like the Opus July 2011 settlement
statement is attached and at that point
he's sending that to me and saying he's

Q.

going ahead to start working on the
August
Q. So in January of2012 he's
sending you the July settlement
statement?
A. Correct.
Q. Wyou tum to exhib[44, can
you tell me whatthat is?
A. This looks like a copy of the
summary tab ofthe July 2011 settlement
statement
Q. So there would be a summary
statement and then pages and pages behind
that of the backup data?
A. There \Mil be several tabs
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CROSS- BADAMI (KLEIN)
w[hin the workbook detailing, you know,
details of the interest line on this
documem, blue sheets and anything else
that we would ask forsupportto help us
reooncile.
Q. That email that we looked at
in 43 which is dated January that was
providing the sla[ementfrom July, was
that delay in providing the statemem
typical?
A. Nct usually, no. Usually
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within a m.Jnth, month and a half after
the month ended we would at least get the
first version.
Q. So walking through exhib[44
there's various entries on that summary
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CROSS- BADAMI (KLEIN)
and out, maybe it vvas dividend related,
maybe there was journals. Usually at the
bottom orancthertab we get a detail of
all ofthem so if we didn~ agree with
that number we oould see what piece we
were missing or they were missing.
If there were any what they
termed stock movements were usually
oorporate action related. Interest would
be the net financing. Commissions, I
don't know, recall ifthere should have

Page 818
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page. Can you just walk us through some
of those.
A. Sure. The beginning balance
would be the prior month's ending balance
which we agreed on, and then you'd have
realized P&L which is the trading P&L,
cash activity which could be numerous
things going on, whethervve move money in

CROSS- BADAMI (KLEIN)
cred[ed back for those and then we would
pay the acb.Jal charges once we were
reoonciled on them.

Blue sheet fees. There would
be a tab detailing whatthose were.
Negative rebate, I don't recall what that
was. I believe that vvas a financing

item.

Q.

So for the imerest, is that

the interest financing charge to Opus for
[s deb[ balance?
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A. That would be the net of all
the interest charges, yes. That would be
a component at least of that, yes.
Q. So why would [be a cred[to

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- BADAMI (KLEIN)
the interest is acb.Jally giving us
back 73,000. Being the interest
rates they were, we wouldn't be in

Opus and nat show a negative debit to
Opus's aa;ounf?
A. In this case that looks like
[is just a typo, wrong sign.

Q. So that was -lefs tum to
exhib[45.
CHAIRMAN: I'm sony, what was
the typo?
THE WITNESS: In this documem

Page 817

been any oommissions on this report at
this stage.
Clearing charges, there would
be a separate tab showing a calculation
for that. Passthrough execution charges,
at this time there were none, they VvOuld
oome separately, separate bills would be
sent, we'd reooncile those outside of
this settlemem sla[ement. Trade fee 2

and 3, these would be the estimates of
the ECN passthrough fees that they would
calculate and charge throughoutthe
month. What would happen is we would get

Page 819

the iXJSition where we would
actually be getting interest
inoome.
Q. So if you tum to exhib[ 45,
can you tell me what this document is?
A. This is an email from me to
Cliff in January, oouple days after he
sentthe July statemem, just ncting a
oouple of differences I see. One being

the beginning balanoe, the trade 2/trade
3 fees and here I'm also saying [looks
like the interest sign is going the
inoorrectway.
Q. So you're providing oomments
the statement provided and that was
typically the process?
A. Mm-hmm.
Q. And so here you're telling him
that the interest charge is going the
wrong way?
A. Yes.
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CROSS- BADAMI (KLEIN)
Q. So you're essentially
oorrecting an error that would have
resulted in them undercharging you by

73,000?
A They would have been paying us
instead of charging us in that situation.
Q. Okay. If you tum to exhib[
46, can you tell me what that is?
A. This is an email from Cliff to
myself in January 2012 sending me revised
July 2011 statemem.

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. So they oonfnm they are
working on the statement. I mean if you
look they said- you're following up
saying do you have any-
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CROSS- BADAMI (KLEIN)
then, is that the revised spreadsheet
that they provided to you or at least the
summary page ofthaf?
A That looks to be, yes.
Q. And they fixed, for instance,
the error with regard to the interest
charge?
A Mm-hmm, the trade 2 and 3 fee
amcunts look to be updated as well.
Q. Okay. And is [your
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Yeah-update, oorrect?
A. -this chain goes back asking
him for updates. I also noted there was
a corporate action, another like $359.
Q. So then they revised the
spreadsheet based on your oomments?
A. Yes.
Q. So ifyoutumtoexhib[47
A.

Q.

CROSS- BADAMI (KLEIN)
Q. Okay. And then exhibit49,
can you tell me what that is?
A This looka like ifs the
August 2011 settlement statementthat he
just sent.
Q. Okay. Now atthe top ofthat
documem, exhib[ 49, it says from June
'09 settlemem, do you see thaf?
A.

Yes.

Q.

So was that just another
mistake on their document?

A.

Q.

~just

looka like a typo.
Okay. And tuming to exhib[

50, can you tell me what that is?
A. This is an email from myself
to Cliff in January of 2012, just a
difference on looks like a dividend.
Q. So you're again A. Regarding a stock.
Q. You're again making
oorrections then to their statement?
A. Yes, just informing him of
something I think that I don't agree w[h
the way it's represented.

Page 821

understanding that any monies owed to, on
this July 2011 statement, were paid to
Penson?
A. Anything on here, yes, if it
wasn't an item that was deducted
periodically throughoutthe mcnth we
would see a joumal the following month
of those charges being taken out
Q. Okay. Tuming to exhib[48,

can you tell me what that is?
A. This is an email from Cliff to
myseW in January of2012 sending me the
August 2011 statement and saying he's
working on September.
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CROSS- BADAMI (KLEIN)
Q. Okay. And then tuming to
exhib[51, can you tell me whatthat is?

A This is an email from myself
to Cliff, January of2012, asking him if
he oould check the balanoes on the
financing calc, the August 2011
statement Here I'm stating they just
look way off.
Q. Tum to exhibit 52. Can you
tell me whatthat is?
A. This is an email from Cliff to
myseW, [ looks like «s the same day
in January of2012, saying he agrees on
one of the items I mentioned previously
about an ADR fee and also stating he's
going to have to do some research
regarding the debit balanoes I questioned
on the August statement.

Q. So you're questioning the
August statement and this is in January
cif 2012, righf?
A. Thafs oorrect.
Q. So in January of2012 Penson
still hadn't gotten Opus the oorrections
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Page 824
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CROSS- BADAMI (KLEIN)

A

Q.

CROSS- BADAMI (KLEIN)

2 more in line. And I could see if he

2 to the August statement, correct?
3
4

Page 826
1

That's ocrrect.
Tuming to exhib[ 53. Can

3 oculd pull query to destraddle the August
4 and September balances for review.

Q. So there was still, the
5
6 September statements had not been
7 reoonciled, oorrect?

5 you tell me whatthat document is?
6
A This is an email from myself
7 to Cliff, January 30th, 2012,just

A

8 following up saying if he had any inifo on

8

9 the August balanoes and stating I guess
10 at this point I also had the September

9 August and September were not oorrect or
10 finalized or reconciled.

11 stating that September also looks like
12 it's incorrect.
Q. And tuming to exhib[54.
13

Q. Now at some point did Opus
11
12 attempt to withdraw its remaining balance

Correct. At this pointthe

14
A. This is an email from Cliff to
15 myseW, looks like the same way, replying
16 to that previous exhibit, saying he's

13 at Penson?
14
A. Yes.
Q. Can you look at exhibit 57 and
15
16 tell me whafs going on here?

17
18
19
20
21

17
18
19
20
21

still researching the matter, asking me
if we changed any trading strategies
during this framework that oould cause
such a large deb[ belanoe.

A. This is an email from Cliff to
myself also cc'ing two other members of

22 exhib[ 55, can you tell me whatthat is?
23
A. This is an email from myself

the acocunting department, February 16th
cif 2012. This is a reply to a chain
where we were attempting to take out
22 684,000. I replied to him if he's got a
23 status on [and his reply is stating his

24 to Cliff, Febnuary 8th, 2012, just me
25 following up if he's had any luck on the

24 legal department has requested that no
25 funds be sent out of Opus due to pending,

Q.

All right. And tuming to

Page 825
1

CROSS- BADAMI (KLEIN)
2 financing balances. Just me saying I
3 can't think of anything weird going on in
4 August that oculd cause something like
5 this. Stating also I know we moved some
6 positions and delivered them out to JPM
7 bU[ I believe that was before that time,
8 and also asking if he's gct a draft cif
9 the September.
Q. And then tuming to exhib[
10
11 56, can you tell me what that is?
12
A. This is an email from Cliff to
13 myseWon Febnuary 8th of 2012, saying
14
15
16
17
18
19

Page 827
1
CROSS- BADAMI (KLEIN)
2 quote, unquote, legal issues which they
3 did not specify bU[ have stated that your
4
5
6
7
8

firm is aware of the situation. His
apologies. He thought he sentthe email
yesterday regarding the status, and why
[\Mil nct be sent out until he can get
approval from his legal department

Q. So Opus here was asking for
9
10 $684,000 wire cif [s belanoe there,
11 oorrect?
12
A. That's ocrrect.
Q. And Penson did not permit Opus
13
14 tow[hdrawthat belanoe, ocrrect?

he's attached the September statement,
stating the large deb[ balances in
August and September were due to cross
trades that Opus started implementing
during thattime which caused the large
straddle iXJSitions. He's discussing the
20 issue with aa;ounting already and he's
21 awaiting a response from them. Balance

20
21

A.

22 for October, November, December appear to

22

Q.

23 be ocrrect. And he's attached a
24 preliminary October I guess shavving me
25 that those deb[ bela noes probably are

15
A. That's correct. based on this
16 response.
Q. So Penson was holding that
17
18 $684,000 of Opus's money, right?
19
A. Mm-hmm.

Q.

Yes?
Yes.

Do you know what happened to
23 that money?
24
A. fts far as I know as we saw
25 earlier, at some point, I believe it was

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A869

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

ARBITRATION PROCEEDINGS

Page 323 of 634

- 12/16/2015 Pages 828 .. 831
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CROSS- BADAMI (KLEIN)

1

2 May of 2012, there was that debit of

Page 830
1

CROSS- BADAMI (KLEIN)

2

statements we're going to get so it
was taken out of Opus's acoount and
paid to Penson.

3 619,000. There were some other, based on

3

4 that other reoonciliation we looked at

4

5 earlier, there were some ather entries

5

6 made to the account so that balance did

6

7 change since this time we tried to take

7

8 out the 684 based on what they told us

8

9 was available.

9

w[hdrawn that were cred[ed to you

Q.

10

and offset somehow for something?

10
11
12

And was that 619,000 deb[

attributable to TAP payments?

A.

That was what was in the

MR. BAKAL: Okay. So the 680

was never sent?
n1E WITNESS: Correct
MR. BAKAL: And funds were

11

MS. KLEIN: I don't know that

12

they were -I mean certainly there

13 description. We never got clarification

13

willbecred[takenforit They

14 or any res~XJnse as to what it was when we

14

15 inquired.

15

were paid to Penson, that seems
clear from the statement that we're

16

Q.

And the TAP payments, just to

16

going to look at.

17 be clear, are those execution passthrough

17

Q.

18 charges, what you referred to as ECN?

18 what this document is?

19

A.

That was our understanding

19

A.

So exhibit 58, can you tell me

This is an email from myself

20 what they were referred to TAP as.

20 to Cliff on March 1stjustfollowing up

Q. And none of those have been
22 reflected on the settlement statements

21

asking if he's gct an update of the
22 August and September financing charge
23 issues previously mentioned. Asking if

21

23 that we've seen so far, oorrecf?
24

A.

That's ocrrect.

24

25

Q.

Okay. So the charges that are

25

he's had a chance to finish up the other
items on the September statement. Also

Page 829
1

CROSS- BADAMI (KLEIN)

Page 831
1

CROSS- BADAMI (KLEIN)

2 reflected on there were clearing and

2 stating that Penson sent over a

3 financing charges, oorrecf?

3 oonfirmation related to some settlement

4

A.

On the statement we just

5 looked at?
6

Q.

Yes.

A. Yes, you would see clearing,
8 you would see finance.

7

9

Q.

Okay. Tuming to exhib[ 58,

4

[ems just saying we would like to catch

5 up with these settlement statements so we
6 can opine on that.
7

Q.

9 oorrect?

10 can you tell me what that is?

10

A.

11

11

Q.

MR. BAKAL: Just before you go

You were trying to reooncile

8 your books and get a good balance,

Correct.
So if you lookatexhib[59,

on. So from what I understand
there vvas a credit balance of aOOut

12 oculd you tell me what that is?

13
14

$680,000 that Opus had w[h Penson

14 myself same day, looks like he's emailing

15

that was requested be paid, right?

12

16
17
18
19

THE WITNESS: Right. We sent

in the request to withdraw those
funds from our acoount.
MR. BAKAL: Right, and they

13

A.

This is an email from Cliff to

15 me the September 2011 settlement
16 statement
17

Q.

So in March of2012 you're

18 galling a September2011 statementthat's
19 been revised, I guess?

20

were denied. And you then asked

20

A.

That's ocrrect.

21

about619,000. Was that paid or

21

Q.

Okay. And this document also

22

was that an offset? What was that?

22 indicates that they need to hear from the

23

Or you don't know?

24
25

MS. KLEIN: lfs nct exactly

clear but when you look at the

23 VP of aocounting; is that ocrrect?
24

A.

Yes. This was a string from

25 the last exhibit where I'm inquiring on
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CROSS- BADAMI (KLEIN)
the August settlement and financing
issues. Originally him sending over
September. He's waiting for his response
from VP of acoounting. She's left the
office. And he's going to send me

13
14
15
16
17
18
19
20
21
22
23
24
25

people that were sometimes involved in
this process.
Q. Was George Abdalla ever
involved in this reoonciliation process?

1
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CROSS- BADAMI (KLEIN)
didn't know an answer to a question, he
would go to her.
Q. Can you look at exhib[ 60

October as well.
Q. It says -okay. Do you know
what the VP of acoounting was?
A. I don't recall t[les. I
don't know if he was referring to Lisa
Henderson. That was one of the ather

Nct to my knowledge, no.
Have you ever spoken to George
Abdalla?
A. No.
Q. So who were the Penson
employees you interacted with regarding
those fees?
A. ~would be Cliff, sorretimes
Lisa Henderson. If he had to escalate or
A.

Q.

Page 834
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- BADAMI (KLEIN)
A ~ looks like [ is that
October 2011 staterrentthat he sent.
Q. Okay. And then exhibit 63?
A This is an email from Lisa
Henderson to myself cc'ing another

13
14
15
16
17
18
19
20
21
22
23
24
25

charges for those two mcnths, detailed
the amounts for those tvvo m:mths, saying
at this time Penson is expecting payment
for these charges. Please review and let
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CROSS- BADAMI (KLEIN)
Q. Tuming to exhibit 64, can you
tell me whatthat is?
A This is first a page is the
summary page of the Deoember2011
settlement statement Next page is
normally the, another tab w[hin that
file that would detail their calculation
of those clearing charges.
Q. Okay. And exhib[ 65, can you

associate over at Penson on March 20th,
2012. She's stating I want to let you
know that the clearing charges for
December and January have not been offset
against the Opus master acoount. She's
attached statements for the clearing

me know if you have any questions.
Q. So at this time Penson was
making a demand that Opus pay clearing
charges for Deoember2011 and January
2012?
A. That's oorrect.
Q. And [was also attaching
those December and January statements?
A. That's oorrect.

Page 833

please.
MR. BAKAL: Six-zero?
MS. KLEIN: Yes.
Q. Can you tell me whatthis
document is?
A. This is a September2011
settlement statement, again just the
summary page.
Q. Okay. And can you just walk
me through whafs reftected here. This
is sent in March but it's services that
are performed in September; is that
right?
A. This is the activ[y for
September 2011, thafs oorrect.
Q. And then exhib[ 61, can you
tell me whatthat is?
A. Email from Cliff to myseW on
March 2nd, 2012 saying here's the October
settlement statement
Q. And exhib[ 62?

Page 835

tell me whatthat is?
A. This is the January 2012
statement, again the summary tab and
their tab of their calculation of what
they have there as the clearing charges.
Q. Navv did you have any issues
w[h these statements showing those
clearing charges for those months?
A. Yes, atthetimewewere not
clearing with Penson.
Q. Any cther issues w[h the
am.Juntthey calculated for clearing fees?
A. It appeared to me they were
really kind of sending this to include
the clearing charges because the balances
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CROSS- BADAMI (KLEIN)
don't look oorrect at all. I mean if we
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had an ending balance of minus 17 million
they'd for sure be asking us for money.

Q. So just to go to the clearing
charges, those are some calculation they
were performing based on the 35 cents per
thousand shares?

A That vvas their calculation of
the charge historically which would be
the detail here. They would show the
shares and then the calculation of the
total charge.
Q. Putting aside that you said
you didn't- you objected to that
because they weren't clearing for you at
that time, you also objected to the
volume, the calculation thattheywere
doing; is that what you're saying?
A. Oh, that as well. If you look
at the January here, they're saying we
traded 1.1 billion shares which was quite
oU[ of the realm cif the norm for Opus.
We would never h[that, that volume.
Q. You're referring to the second
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CROSS- BADAMI (KLEIN)
calc. I'm also stating I'll check on the
ECN bills. I believe there is one mcnth
where we were missing one of the bills
and there's some volume differences that
we are researching.
Q. Just to be clear, this is from

March of2012 Opus no longer has a
business relationship with Penson at that
time, oorrecf?
A. At this time, yes.
Q. At this time in March of2012?
A.

Q.

Correct.
But you're looking for the

pre-termination statements, right?
A. That's oorrect.
Q. Can you tell me what exhib[

67is?
A. This is another reply from
myself to Lisa Henderson, also including
Mark Peckman from Schonfeld, our internal
oounsel. Lisa just saying we object and
dispute the referenoed paymems.
Acoordingly, Penson is not authorized to
debit any of our aa;ounts under either
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CROSS- BADAMI (KLEIN)
page? Which document are you looking af?
A Exhib[ 65, the seoond page.
If you look atthe quam[y oolumn, the
total there, 1.128 billion shares. We
never traded those volumes in a month.
Q. Okay. Now to be clear, the
settlemem statements that we've looked
at, they, again they don't reflect the
passthrough execU[ion fees, right?
That's oorrect.
Those were reflected on
difference invoices received from Penson,
right?
A. That's oorrect.
Q. Okay. So if you tum to
exhib[ 66, can you tell me whatthat is?
A.

Q.

A. This is an email from me
replying to Lisa and her associate saying

thank you, I'll review and get back to
you. Just stating we've been trying to
catch up on the momhly settlemem
statements but we've been stuck w[h the
August and September which include the
inoorrect balances on the finances and
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CROSS- BADAMI (KLEIN)
the iXJrtfolio margining account side
agreement, the Equity Execution Agreement
or any ather agreement.
Q. Okay. So you're disputing
those amounts claimed as clearing fees?
A That's oorrect.
Q. And tuming to exhibit 68, can
you tell me whatthat is?
A. This is an email from myself
to Cliff on March 21st, 2012, just again
follov.1ng up on the August and September
financing calcs.
Q. So in March 2012 you're still
trying to getthe updated calculations
for August and September, right?
A. That's oorrect.
Q. Exhib[ 69, can you tell me
what that is?
A. This is an email from myself
to Cliff on March 27th just replying if
he's got any updates.
Q. Okay. And tuming to exhib[
70.
A.

This is an email on March 27th
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CROSS- BADAMI (KLEIN)
from Cliff to myseW. He's asking me if

me what that is?
A Email from myseW to Cliff on
April 24th of2012.
Q. So in AprilA. Again-
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Q. In April2012 you still don't
have the updated August, September,
October or November statements?
A. Thafs oorrect.
Q. Navv at this point you're just
looking for those to reooncile Opus's
balance, where it should end up, oorrecf?
A. Thafs oorrect.
Q. So in other words, you had 50
million after reoonciling in June 2011,
you then needed these balances so you
oould figure out what happened to Opus's
money so you oould get to the balance
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bringing up we've noticed that there was
an entry, the 619,000 that we referred to
earlier as Opus TAP payment as
represented in the description of the
joumal made to our master acoount, just
asking what «s for, qucting, with the
legal issues that you noted to us I would
nat be expecting any entries unless they
were agreed upon.
And then also I had a couple
ather entries here that I'm asking for
clarification on. There's one for
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CROSS- BADAMI (KLEIN)
where [should be as ofDecember2011,
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CROSS- BADAMI (KLEIN)
what [ represemed. That was ancther
debit from ouraa;ountthatwewere

I'm referring to the October spreadsheet
he just attached. He's going to
follow-up w[h his VP now aboct the
August and September financing charges.
Q. And exhib[ 71, can you tell

CROSS- BADAMI (KLEIN)
real charge should be.
Q. So lefs look at then exhib[
72. Can you tell me whatthat document
is?
A So this is an email from
myseWto Cliff and also cc'ing Lisa on
May 23rd of2012, again,justasking an
upjate on the financing calc questions
that we previously discussed. Weare
really trying to get caught up, figure
oct what the good balanoe is. Then also

66,000, just asking what thattransfer,

Page 841

oorrect?
A Yes.
MR. HANCHET: Objection.
Lafs have the witness testify.
CHAIRMAN: Thafs a little bit
leading.
MS. KLEIN: I'm just trying to
move it along. I am on cross
examination.
CHAIRMAN: Well «s kind of
moved over into m.xe of a direct
exam. Why don~ you just rephrase
the question.
MS. KLEIN: All right, sure.
Q. So what are you doing here in
exhibH1? Why are you still looking
for these updated statemems even though
we're in April of2012?
A. Sure. Here I'm just still
following up on the questions we've been
asking for several months regarding the
August and September financing balances
to get a real financing charge, what the

Page 843

unaware of.
Q. So you're asking questions
about debits that you are seeing to
Opus's aa;ountthat you don't understand
orthatthey haven't provided you beckup
for?
A. Thafs oorrect.
Q. Okay. Now where did you get
that information then from, like for
instancew[h regard to that$619,000 TAP
payment that was taken from Opus's
acoount, where did you leam of that?
A. Based on how it looks in the
email, this looka like [was, we had
access to their online system. We oould
see the activity in our aa;ount and

basically I just ran an activ[y to see
what was going on.
Q. In addition to the summary
settlemem statements, did Opus also get
brokerage statements from Penson
representing the balances in Opus's
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CROSS- BADAMI (KLEIN)
acoount?
A We could aa;ess brokerage
statements online.

Q. I see. So if you oould tum
to exhibit 101. Could you tell me what
this document is?
A This is the April of2012
statement that we would aa;ess online.
Q.

Page 846
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So this is different from the

reoonciliations that we were seeing?
A. That's oorrect.

Q. Okay. So this is what is
actually in Opus's account at Penson on a
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given month?

A. Correct. This is the- this
would show the activity for the momh of
April, the beginning and ending balance.
Q. So in April cif 2012, which
this statement is for, what is the
closing balance in Opus's acoount?
A. Portfolio equ[y here, the
closing is approximately 618,000.
Q. Can you just show us where you
find that?

CROSS- BADAMI (KLEIN)
see what they referred -what they
described as the Opus TAP payrrent and you
can see the deb[of619,000.
Q. So you're looking at then
exhib[ 102 and then on the page about
three or four in, the page that's labeled
at the bottom Opus 0003832, that's the
joumal entry you're referring to?
A. The bottom ofthat page under
the acoount activ[y, the joumal thafs
dated May 22nd, 2012.
Q. And that's a deb[ to Opus's
acoount?
A. That's oorrect.
Q. And that's in the amoum cif
$619,533.44?
A. 533.44, thafs oorrect.
Q. And that reference for that is
Opus TAP payment, right?
A. Correct.
MR. BAKAL: Which page that,
which Bates?
MS. KLEIN: Exhib[ 102.

THE WITNESS: Back ofthe
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CROSS- BADAMI (KLEIN)
A On the aa;ount summary section
on the first page, just looking at the
Ictal portfolio equ[y.
Q. So the right oolumn, thafs
the balance in Opus's aOOJunt at that
time?
A That's the closing balance,
oorrect.
Q. All right. And tuming to
exhib[ 102. Can you tell me whatthat
document is?

A. This is the May 2012 statemem
that we oould aa;ess online.

Q.

And could you tell rre whatthe
balance in Opus's account as of that
statement was?

A. Closing balance here is just
under $5,000.
Q. So you see what happened to
that money? Do you know what happened to
that money?
A. Part of it were the entries
referenced in that previous email. But
if you ftip the page you would again here
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CROSS- BADAMI (KLEIN)
seoond page.
MS. KLEIN: And «s page 3 of
6 of the statement thafs on top
and ~s Opus 3832 on the bottom.
And there is a reference at the
bottom aoooum activ[y.
MR. BAKAL: Okay, I see [.

Q. So that was taken from Opus's
acooum on May 22, 2012?
A. Correct.
Q. Is that what that referring
to?
Mm-hmm.
Okay. Did Opus ever get that
money back?
A. No.
Q. Did they ever get [ back from
A.

Q.

Penson?

No.
Ever get it back from Apex?
A. No.
Q. How do you know?
A. Bacause the balanoe cif this
acoount never went back up. It stayed
A.

Q.
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CROSS- BADAMI (KLEIN)
at, you know, around the $5,000 mark.
Q. Did Opus ever get any money
from Apex?
A I believe [was 2013 a
representative from Apex called us, said
we have your acoount. There's no
positions, there's no activity, we'd like
to send you the balance. We said okay,
let us know how we do that. We filled
oct the form, we submitted [and they
wired us the fund.

Q.
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And how much was that?
Approximately $5,000.
Q. So approximately the amount
that showed in that ending balance on
that acoount statement?
A. Yes, I would say «s close to
you if nat exact
Q. That's the only money you ever
received from Penson or Apex after that
money was taken from Opus's aa;ount?
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CROSS- BADAMI (KLEIN)
you were questioning. Navv the first
thing you question in those entries belavv
is that Opus TAP paymem in the amount of
$619,533.44, is that Opus TAP payment
that we were just locking at?
A That's ocrrect.
Q. And did you ever get an answer
to your question aboutthat debit?
A. No, we didn't.
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A.

A.

Q.
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That's ocrrect.
So going back to exhib[ 72

where you had a number of charges that

CROSS- BADAMI (KLEIN)
A We did not.
Q. Okay. So if you go to exhib[
101 again, those brokerage statemems.
Where did you getthat amount to
question, the 66,000, or how did you see
where it was taken from the aa;ount?

A Wyou go to that statement,
page 3 of 6, if you look at the bottom
under the account activity, you oould see
there's ajoumal on April 16th, 2012
with a description transfer from acoount
3TB0011 0-1.
Q. And that's a deb[ to Opus's
acoount?
A. That's ocrrect.
Q. And that's that aocount
activ[y on the bcittom cif Opus 3825?
A. That's ocrrect.
Q. And you never gat an
explanation as to what that debit was
for?
A. No, we did nct.
Q. Tuming to exhibit73, can you
tell me whatthat document is?

Page 849

Q. Did you ever get backup for
that deb[ as to why [was taken from
Opus's aa;ounf?
A. We never got an answer on that
deb[ or the 66,000 that we were
questioning as well in this email.
Q. All right. So lefs go to
that one navv. The next one is a cash
joumal debit to Opus's aa;ount in the

amoum cif 66,876. Do you see that?
A. Mm-hmm.
Q. You have to answer yes or no.
A. Yes.
Q. And do you know what that was
for?
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CROSS- BADAMI (KLEIN)
A This is an email fiom Cliff to
myseW basically a reply to the brief
exhib[ saying he's going to follow-up
again on the August and Septembar2011
financing calcs.
Q. So in May cif 2012 you're still
looking for the August and September 2011
financing calculations?
A. That's correct, and he also
said he's going to have to lock into the
queries below regarding the 619,000 and
66,000 deb[s fiom our acocunt.

Q.

And tuming to exhibH4.
Can you tell me whatthat documem is?
A. It's an email from myself
basically replying again in May of2012
just saying, you know, if they had any
updates.
Q. All right. And tuming to
exhibH5. Can you tell me whatthat
is?
A. This is an email from Lisa to
Cliff and myself replying to the previous
exhibit, saying she was out of the
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CROSS- BADAMI (KLEIN)
office. She's going to follow-up w[h
Bryoe and Phil and most likely one of
them will get back to her.
Q. Tuming to exhibit 76, can you
tell me whatthat document is?
A Email from myseW back to Lisa
and Cliff. Looks like a reply from the
previous exhibit, saying thank you. Our
auditors are going to be ooming in. We
just wantto try to get a good Deoembar
settlement statement because we're going
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to have to provide something to them.
Asking if she has any changes. Asking
aOOut the November execution bill that we
thought was missing, and if there are any
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CROSS- BADAMI (KLEIN)
just replying saying if there's, you
know, any upjates on the various
questions, do they have prelim statements
for November and December.
Q. Exhib[ 78, can you tell me
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CROSS- BADAMI (KLEIN)
Q. And so vvas the balance oorrect
on it?
A Most likely the balanoe would
nat be oorrect because as we've
discussed, we haven't had a gocx:l
settlement statement since, we're still

trying to reconcile August and Septembar
of2011. That would have been his
rolling balanoe, butthe balanoe wouldn~
be oorrect at that poim.
Q. All right. So again this is
in June that you're looking for the
statements for November. At that time
Penson hasn't been providing services for
many months by June, oorrecf?
A. That's oorrect.
Q. Tuming to exhibit80, can you
tell me whatthat is?
A. This is basically a reply
email in August of2012 from myseWto
Cliff and Lisa stating that statement
doesn't appear to have everything. In
add[ion, just following up on the cther
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for December as well.
Q. So you're asking Penson about
December and November passthrough
execution fees?
A. Correct.
Q. All right. Tuming to exhibit

77, can you tell me what that is?
A. June 6th of2012, email from
myseW again to Lisa and Cliff, basically
Page 853

what that is?
A This is a reply basically to
that previous exhib[ from Cliff to
myseWand Lisa saying he's got no update
bct please see the attached Novembar
statement And he's going to work on
December.
Q. Exhib[79.
A. This is a summary, the summary
page from the November 2011 statement
Q. Did you have any issues with
this statemem?
A. Just looking at[, doesn~
look like there's any P&L. There's P&L

missing. The cash activity looks okay.
Weill mean there always was cash
activ[y but at least there was support
below for [. Biggest issue would be
there's no realized P&L.
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CROSS- BADAMI (KLEIN)
questions we've had for the past several
months.
Q. And exhib[81, can you tell
me what that is?
A Email from myseW to Cliff and
Lisa, August 2012. Looks like me
replying to Cliff saying he's going to
send me the December statement tomorrow.
And then me again just, you know, asking
aOOutfollowing up on questions that
we've had previous statements. One of
the things I'm f:X)inting out here, one of

the other items I brought up were DVP
entries we didn't understand, financing
issue, you know, just basically listing
some of the ongoing questions that we
haven't gotten answers to yet.
Q. And you're also looking for
ECN bills; is that oorrect?
A. That's just following up with
Lisa saying if there are any additional
ECN bills, again saying we believe we're
missing one of the venues from November
and just saying I'm not sure if there's
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CROSS- BADAMI (KLEIN)
anything for December and/or January.
Q. So in August you hadn't

received December or January ECN invoices
from Penson?
A That's oorrect.
Q. And those are what Penson
refers to as those TAP payments?
A That's oorrect.
Q. All right. And so exhibit 82,
can you tell me what that is?
A. This is Cliffs reply to the
13 previous exhib[ on August 13th, 2012
14 saying he's going to need to do some
15 follow-up on the questions. He will let
16 me know as soon as he can.
Q. And exhib[ 83, can you tell
17
18 me what that is?
19
A. This is an email from myself
20 to Cliff and Lisa oouple days later in
21 Augustof2012justfollowing up saying
22 do we have anything on the outstanding
23 questions, any info.
Q. Exhib[ 84, can you tell me
24
25 what that is?
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CROSS- BADAMI (KLEIN)
oorrect?
A No.
Q. Looking at exhibit 85, can you
tell me whatthat is?
A Email from myseW to Lisa,
August 16, 2012, basically replying to
the previous exhibit, just stating for
November we got four invoices for ECN. I
believe there vvas one venue missing
again. For December and January we
didn't get any invoices so if there are
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any charges we would need those invoices.
Q. Exhib[ 86, can you tell me
what that is?
A. Email from myself again to
Cliff and Lisa, August 22nd of2012, just
replying saying you guys- well.
Q. So you still don't have any
information at that time from Penson as
to the execution passthrough charges
owed?
A. Basically no answers to
several of the questions we've been
asking, yes.
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CROSS- BADAMI (KLEIN)
A This is an email from Lisa to
myseW and Cliff, basically reply from
the previous, saying she hasn't had
chance to revievv the questions yet. Are
you saying you think you have outstanding
TAIP charges for November2011 through
January 2012?
Q. So Lisa Henderson is asking
you if Opus thinks that passthrough fees
are owed to Penson?
A. Yes, it's in the form of a
question from her.
Q. And this email oomes from Apex
Clearing, correct?
A. Apex Clearing is in her
signature, yes.
Q. Do you have any understanding
about why Apex would be responding to
your inquiry?
A. I knew there was some
transaction betvveen Penson and Apex. I
don't know the details of[.

Q. But Opus's clearing
arrangement was not transferred to Apex,
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CROSS- BADAMI (KLEIN)
Q. You still don't have the
updated August, September, October,
November reconciliations?
A That's oorrect.
Q. And thafs a prooess that you
had started back in at least January
2012, and now «s August 2012 and Penson
still hasn't gotten you that information;
is that oorrect?
A. That's oorrect.
MS. KLEIN: I think this might
be an appropriate time to break.
CHAIRMAN: I was actually
wondering if you could bring that
to a head.
MS. KLEIN: I'm not done w[h
the examination.
CHAIRMAN: You have brought
the witness through a series of
emails to establish that there's a
lot of back and forth eifforts being
made. I think we got that poiht.
I don't know ifthere's an
endpoiht.
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CROSS- BADAMI (KLEIN)
MS. KLEIN: There is. We're

Page 862
1

CROSS- BADAMI (KLEIN)

2 execution?

3 just about to get to the
4 calculations.

3
4

5
CHAIRMAN: Okay, the
6 calculations, all right. So you
7 want to take a break nON?
8
MS. KLEIN: Yes, I thought

5 during that period, the Deoember-January
6 period?
7
A Executing, yes.

9 this might be, give everybody a
10 break at this time.

9 September, October and November invoices
10 for these ECN charges?

11
CHAIRMAN: That was oertainly
12 entertaining.

11
A. We received them all for
12 September and October. November we

13
MS. KLEIN: I can't a"'ays
14 entertain.
15
CHAIRMAN: I know. Why don~
16 we take the lunch break. It is

13 believe we vvere missing one of the
14 venues.
Q. All right. So I'm just going
15
16 to ask you to look quickly so we can get

17 12:39. Why don~ we plan on
18 resuming at 1:39.
19
MS. KLEIN: Thank you.
20
(Luncheon recess.)
21

17
18
19
20
21

8

22

22

23
24
25

23
24
25

A
Q.

Q.

Correct.
And Penson was executing

So now did you receive

them into evidence as exhibits 87 through
91. And if you oould tell me what each
of those represent?
A. These are the September 2011
invoices.
Q. So each of them says September
2011 on the top and they're from the
various venues?
A. That's ocrrect.
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CROSS- BAIDAMI (KLEIN)
AFTERNOON SESSION

1
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(1:40 p.m.)
CHAIRMAN: Lat's resume.
MS. KLEIN: Thank you.
SHAWN BADAMI, resumed, having
been previously duly swam, was
examined and testified further as

3
A They're from Penson but broken
4 davvn into the venues we traded through.
Q. Okay. And so those are the
5
6 ECN invoices that you did have for
7 September2011?
8
A Correct.
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follows:
CROSSEXAMINATION
BY MS. KLEIN (Continued):
Q. Mr. Badami, beifore the lunch
break we went through a long series of
emails and in those emails Penson wasn't

giving you information on the TAP
payments owed, ocrrect?
A The619,000?
Q. No, I'm talking about the ECN
charges.
A Thafs correct
Q. So you didn't get any of that
information on the ECN or TAP charges
avved for December or January, right?
A Thafs correct
Q. And those charges relate to

CROSS- BADAMI (KLEIN)
Q. Or they're from Penson, but-

Q. All right And then looking
9
10 at exhibits 92 through 96, can you tell
11 me what those are?
12
A. These are the October 2011
13 invoices.
Q. Each one14
15
A. For ECNs, one for each venue.
Q. So again each one of them has
16
17 the October date atthe top and then «s
18 for the various venues?
19
A. That's ocrrect.
Q. Okay. And then looking at
20
21 exhibits 97 through 100, can you tell me

22 what those invoices are?
23
A. These are the November 2011
24 invoices that we received for the ECN
25 passthroughs.

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A878

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

ARBITRATION PROCEEDINGS

Page 332 of 634

- 12/16/2015 Pages 864 .. 867

Page 864
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- BADAMI (KLEIN)
Q. Justto be clearw[h regard

Page 866

to the ECN charges, anything prior to
September 2011, that was paid, ocrrect?
A That's ocrrect.
CHAIRMAN: I'm sony,
September2011?
MS. KLEIN: Yes.
CHAIRMAN: Thank you.
Q. So the period I guess that
we're looking for that was outstanding,
where there were outstanding ECN charges
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CROSS- BADAMI (KLEIN)
against them looking at volumes, looking
at charges, if there were, make sure we
had the same rate. So if we didn't match
we'd say okay lefs look at the invoice,
lefs look by the different types of
charges listed on the invoice. Maybe we
didn't have an updated rate or they
didn't have an updated rate. If there
was a difference, we felt we were correct
we would go back to them. We didn't
agree with the volumes we would go back
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owed by Opus to Penson, thafs from
September through January; is that
oorrect?
A. That's ocrrect.
Q. So any other invoices that you
have received for Penson for these ECN
charges?
A. None other than the ones that
we just wentthrough.
Q. Okay. And that was 87 through
100?
A. That is oorrect.
Q. Okay. Did you ask for those
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with them, ask for their support so we
oould compare and see where the error
oould be, whether it was them or us.
Q. And for December and January
you never got invoice at all?
A. That's ocrrect.
Q. Do you believe Penson is avved
money for these passthrough execution
fees?
A. These invoices that we went
through, we believe for those mcnths they
were executing for us, so yes, we would
owe them some money.
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CROSS- BADAMI (KLEIN)
invoices for December and January?
A Yes we did. They were, you
oould see some of the questions being
raised in previous exhibits we went
through.
Q. Okay. And should there have
been invoices for those months?
A Since they were executing for
us, yes.
Q. And when did you getthe
invoices that you did receive?
A. I don't recall the specific
dates but usually between 30 and 45 days
after the month end, most likely the
following mcnth.
Q. And whyweren'tthey paid upon
reoeipt?
A. We were still reoonciling
several of them.
Q. So what was the prooess w[h
Penson then w[h regard to those
invoices?
A. We v...ould look at the invoices,
use our intemal data and compare them
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CROSS- BADAMI (KLEIN)
Q. Okay. So lefs tum beck to
claimanfs exhibit 24 which is in the
white binder and that's a document
already in evidence. Just to remind the
panel, this is a document that Penson
intrcx:luced into evidence. But this is a
document you made, oorrect?
A That's oorrect, this was an
intemal document.
Q. And why did you make if?
A. Since we weren't getting

Page 865

Page 867

settlement statements we were just trying
to roll through the monthly activ[y that
we knew to substantiate what we accrued
on our books as the net receivable or
payable for that month.
Q. Lefs tum then again to that
page thafs toward the end before the
blue sheet, at least it is in my binder,
that has that summary that Mr. Hanchet
was taking you through. There's not a
number on it bct «s right before the
blue sheet in exhib[ 24. lfs gct that

number906,364 on the top. You have that
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CROSS- BADAMI (KLEIN)
page?
A Yes.
Q. First you list here ECNs and
you say from September2011 through
January 2012, less that$619,000 payment
that should equal a million 569,757, do
you see that?
A Yes.
Q. So lefs break this down then.
So we saw that there were these invoices
received for September, October and
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CROSS- BADAMI (KLEIN)
on your estimates and then you deducted
that$619,000, right?
A Correct.
Q. So you increased the number
based on your estimate, so that was
actually to Penson's benef[, right?
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November, but you list here ECNs through
January 2012, right?
A. Thafs oorrect.
Q. So how is that?
A. We, since we didn't have
invoices, we accrued estimates of what we
believed those execution charges would
have been had we gotten invoices for the
Deoember2011 and January2012.
Q. And how did you do that?
A. Based on intemal data and
historical rates.
Q. So even though you didn't have
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was knowing that the August and September
of 2011 financing caps did not look
oorrect. This was the money we felt the
rebate, if you will, what we thought we
were owed based on the overcharges.
Q. So these were overcharges as a
result of interest?
A. Correct.
Q. And in fact is your
understanding that Mr. Pendergraft
testified earlier in the arb[ration that
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CROSS- BADAMI (KLEIN)
invoices from Penson for those months-
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CROSS- BADAMI (KLEIN)
A I do know they did agree that
there vvas some credit owed to us for
that
Q. And you have another number
here of$103,131.73 coming offthetop.
Can you tell me what that number is?
A Normally after we setHe a
month, the net- where we were talking

A

Correct.

Q.

Now the seoond thing listed
here is this $372,642.69 number. Can you
tell me whatthat number is?
A. 372,000 number, basically that

he agreed that that number should be
backed out of the total?

Page 869

I mean you had asked them for those
invoices, right?
A Thafs oorrect.
Q. And you never received them?
A Thafs oorrect.
Q. So even though you never got
those invoices you calculated estimates
for what you thought was owed?
A. Thafs oorrect.
Q. All right. And then the
$619,000 payment, that was the TAP debit
that Penson paid [seW in May 2012,

right?
A.

Correct.
So you took that off what was
owed w[h regard to those TAP orECN

Q.

charges?
A. Correct, got the net that we
thought was owed for that specific [em.

Q.

So to be clear, the backup

thafs in these documents that we went
through, that gets us to the part of the
number and then you've increased it based

Page 871

about before, about some of the trade 2,
trade 3 fees where they would credit us
back whatthey charged us intramonth and
then we would pay off the invoices that
would subsequently oome, that credit was
nat j:X)sted to our account so thafs what
that 103,000 represents.
Q. Okay. So that was an amount
that had essentially been taken from your
acoount and then in the normal practice
was put back once you got the actual
invoices?
A. Right. They would reverse the
estimated charges that were done
intramonth and then we would pay the
actual invoices that would oome later on.
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CROSS- BADAMI (KLEIN)
Q. So if that wasn't taken off
then you would be paying it twice?
A Correct.
Q. Okay. And then you have- so
that numberoomes off the total in your
calculation as well, oorrecf?
A Yes.
Q. All right So then just using
those numbers, we get to a total of a
million 93,982.78 owed to Penson, right,
is that your number there?
A.

~

Q.

And then I see there's another
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looks like, yes, that adds
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up.
number referenced there. Thafs a number
we also already discussed. Thafs the
66,376.64. Can you explain that again?
A. That was a debit taken out of
our account that we didn't get any
clarity or information on so we didn't
know what it vvas for so we didn't believe
at the time because there was no
suppcrting documemation that that mcney
should have oome out of our acoount.

CROSS- BADAMI (KLEIN)
Q. Okay. And so- and then you
list an adjusted differenoe here, that
last number there of 120,741.00. Do you
see that?
A Yes, that last number.
Q. Yes. Can you tell me what
that number is?
A That was the -that was an
unreconciled difference based off of
rolling forward the settlement statements
that we would reconcile monthly and
ocmparing [to the only belanoe we oculd
from one of the brokerage statements,
that was the unidemified gap between
those tvvo balances taking into acoount
what we knew we still owed the ECNs, we
still were due a credit on financing. We
never got the credits back from the
December statement.
Q. Okay. So if you do all cif
that math and figure out, then what was
the amoum that Opus has calculated oculd
be due to Penson, what is that am.Junt?
A. Approximately 000,000 net

Page 873
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- BADAMI (KLEIN)
Q. Okay. And so- we looked at
that brokerage statement that had that
deb[ to the acocunt?

A
Q.

Correct.
Is that where you gotthat

from?
A That was on the April2012
statement
Q. To be clear, [looks like
certain things here are listed as debits
or credits. Can you explain why it was
listed as a debit here and not a credit?
A. Again, this was just like an
internal document. Really it was m.Jney
that came out but we were really when we
came davvn to the net what we thought was
owed to Penson, we added [back.
Q. Wwe're looking at the top
number then, the million 569 and we get
to the million 93, is that again the
66,000 is deducted from that, if you were
calculating the total owed to Penson?
A. Correct. We would add that
back.

Page 875
1
CROSS- BADAMI (KLEIN)
Q. Is thatthe number on the top?
2
3
A Yes. If nat exact, very close
4 to that number, yes.
Q. Okay.
5
MS. KLEIN: If[ would be
6
7
helpful to the panel, I just was
8
going to summarize on this pad here
9
that calculation and Mr. Badami can
walk me through [.
10
CHAIRMAN: lsn'tthatwhat
11
you've just gone through on this
12
13
page?
MS. KLEIN: I guess, yes, [
14
gets
to the 906,000. I just didn't
15
16
know if it was at all oonfusing to
the panel w[h regard to the
17
18
parentheses and non-parentheses.
19
MR. BAKAL: I just don~ -I
20
mean I oould see the million one,
21
let's say, to round up a little
b[. And you wculd subtract 70,000
22
23
let's say to round up a little bit,
24
so thafs a million 40. I just
don't understand the 120. Thafs
25
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Page 876
1

CROSS- BADAMI (KLEIN)

Page 878
1

2 sort of a guesstimate of what you

CROSS- BADAMI (KLEIN)

2 outstanding pieces, interest, no

3 think is wrong w[h the

3 settlement statements, missing ECN bills.

4 calculation?

4

5

5 on the top, thafs the annoum Opus has

n1E WITNESS: lfs something

Q.

Okay. And so this 006,364.24

6 we can't explain going from rolling

6 calculated for fees avved to Penson for

7 the settlement statements forward

7 business transacted before the

8 based on the information we knavv

8 termination of the agreement?

9 and have and the last brokerage

A Thafs the net balanoe we
10 believe owed based on the items listed
9

10 statement Because that was the
11

only source of information for a

11

12 balance.
13

12

So if you look atthe prior

below.

Q.

Okay. And to your knowledge

13 has Opus been accruing an amount on its

14 page, you look atthe balanoe of

14 acooum payable general ledger balanoe

15 the 5,000 there, prior page atthe

15 for Penson?

16 bottom, in comparing it to the

16

17 900,000 we're saying- so the

17 up on our books.

A.

Q.

Yes, we have a liabil[y set

18 differenoe between that, ifthat

18

19 last page we just ran through,

19 am.Juntis?

And do you know what that

20 thafs trying to reconcile the

20

A.

lfs approximately 900,000.

21

21

Q.

Havv long have you been

bridge between that, and that

22 120,000 is something we can't

22 accruing that am.Junt?

23 explain that we were looking for

A. Since the termination, you
24 know, when we stopped doing business with
25 Penson.

24
25

23

help on.
MR. BAKAL: Because you didn't
Page 877
CROSS- BADAMI (KLEIN)

1

Page 879
1

CROSS- BADAMI (KLEIN)

2

get information for certain months?

3

n1E WITNESS: Correct

3 one f:Qint. I understand your point

MR. BAKAL: You really were

4 aboutthe 906,000. Does that leave

4
5
6

nat in a fXJSition to do exact
balancing?

7

n1E WITNESS: Right. We

8

picked up what we knew, what wasn't

9

returned back as far as questions.

2

5 open the possibil[y that 120 oould
6 be explained in some way, documents
7 oould be supplied so that number
8 oould go up? Wan adequate
9 explanation were provided?

10

MR. BAKAL: Sothafsthe 120

10

11

you sort of guesstimate based upon
the best information you have?

11

12
13
14
15

THE WITNESS: Right.

Q.

Let me just follow-up. So the

120 is the am.Junt you were not able to

CHAIRMAN: Can I just clarify

n1EWITNESS: lfdocuments

were presented to explain not just

12 the 120, the66, maybe our
13 estimates on the ECNs are
14 overstated as well, you knavv, that
15 is a fXJSSibility, sure.

16 reooncile between what Opus's numbers

16

17 said and what Penson's numbers said,

17 part that you just have no idea.

18 right?

CHAIRMAN: But the 120 is the

18

n1E WITNESS: Correct.

19

A.

Yes.

19

CHAIRMAN: Like where that

20

Q.

And did you ever get any

20 oomesfrom?

explanation as to why they were showing
22 $120,000 differenoe from what you were

21

n1E WITNESS: Correct.

22

MR. BAKAL: And this is just

23 calculating?

23 for the I'll call it disbursements

21

24

A.

We oouldn't get that far into

25 the reconciliation because we had so many

24 that were made by Penson to the
25 various exchanges or wherever they
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Page 880
1
2
3
4
5
6
7
8
9
10
11
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CROSS- BADAMI (KLEIN)
traded on, right?
n1E WITNESS: Regarding the
ECN?
MR. BAKAL: Yes.
n1EWITNESS: Yes.
MR. BAKAL: Right That
doesn't include any oommissions

13
14
15
16
17
18
19
20
21
22
23
24
25

is it your view that the total you
owe them is 906 or is the total you
owe them for disbursements on your
behaW plus something for
oommissions?
n1E WITNESS: No, we believe
thafs all, thafs the total right
there, the 906.
MR. BAKAL: This is the total.
So you're basically saying you owe

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- BADAMI (KLEIN)
clearing charges that would have
been represented on the settlement
statements would have been included
already in prior balances.
MR. BAKAL: Okay.
Q. So just to clarify, so this is
the calculation with regard to Penson's

that you may owe them for
transactions that occurred before

the relationship terminated, right?
In ather words, what I'm asking is,

them nothing for oommissions?
n1E WITNESS: Anything that
would have been charged, ie.,

Page 882
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- BADAMI (KLEIN)
that Penson provided us, what they
charged us, we felt was inoorrect We
did our own calculation to oome up with
what we thought the rebate if you will
was avved back to us.
Q. Is this just the backup for
that $372,642 number that we saw in your
earlier calculation?
A. That's correct, in two pieces
on this document.
Q. Right. So those two numbers,

13
14
15
16
17
18
19
20
21
22
23
24
25

the financing rebate owed in the middle
cif the first page and then there's a
financing rebate owed on the bottom?
A. That's ocrrect.
Q. And so «s the add[ion of

those two numbers thafs the 372,000
number?
A. Yes.
Q. Okay. Tuming to exhib[ 37
in the black binder. What is this
document?
A. This is a document I prepared,
an Exoel workbook basically shov.1ng the

Page 881

claim 1 foractiv[y performed before
termination of the agreement is that
oorrect?
A. Yes.
Q. So [would include Opus's
calculation with regard to whether it was
passthrough fees or financing fees or
clearing charges, oorrect?
A. Correct.
Q. So tuming back to the black
binder. If you oould tum your attention

to exhibit 103. Can you tell me what
this document is?
A. Sure, this is an Excel
worksheet that I prepared for the August
and Saptember of2011, the financing,
based on knowing that the calculation

Page 883
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2
3
4
5
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CROSS- BADAMI (KLEIN)
schedule of our deb[ balances for the
years that we were at Penson, showing the
days, you know, the momhly average, days
that we were over40 million in each
month and 75 million for the month.
Q. And when did you make this
document?
A. This document was made some
time in 2015.
Q. So what information is
reflected here?
A. lfs by month, the average
deb[ balance for each month, trading

days in each momh, segregated by year,
month to date, any days that we were over
40 million, what peroentage that was of
the total trading days. Same calculation
for any days that we were over75
million. And percentage of number of
days that we were over those thresholds
as well.
Q. You said «s broken up by
year, so that first section is for 2007?
A. That's ocrrect.
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Page 884
1
2
3
4
5
6
7
8
9
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13
14
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24
25

CROSS- BADAMI (KLEIN)
Q. And so where does it say how
many trading days there were then for
that year?
A Would be justto the right of
the grid, there's that one line on the
right side of the table. For that year
total trading days were 181.
Q. So if I'm reading rightA. Seoond box.
Q. Okay. Did you then perform I
guess calculations then using these
numbers that you had regarding peroentage

of days, regarding various debit
balances?
A. Yes, we did it on the year to

date averages, the month to date like you
said. I believe at the bottom we also
had some summary percentages of days that
we were over a hundred million, over
hundred 50 million, over200 an over300
million.
Q. So in 2007, then, for example,
what peroent of days was Opus's balanoe,
its debit balance over 40 million?

Page 886
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- BADAMI (KLEIN)
A ~was about 207 over 40
million or 88 peroent and 185 days over
75 million or79 peroent
Q. And then you said you did some
summary calculations at the OOttom?
A So on the far left just the
summary months, total months we vvere with
Penson was 57. The months where the
average daily debit balanoe exoeeded 40
million was 55 ofthose 57. Where the
average daily debit balance was over 75

13
14
15
16
17
18
19
20
21
22
23
24
25

million, it was 52 of the m:mths.
Q. What about that box below ~
what is that?
A. That's the peroentage of days
where the daily deb[ balance, the
average daily debit balance was over a
hundred million, 150, 200 and 300
million.
Q. And those percentages are set
forth here, oorrect?

A.

Correct.
What backup did you rely on to
make this document?

Q.

Page 885
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CROSS- BADAMI (KLEIN)
A 90 peroent
Q. So thafs that seoond number.
And how aboU[ over 75 million?

A

83 peroent
And then for 2008 as well?
A Over 40 million, it was about
78 peroent of the trading days. And over
75 million was 66 peroent
Q. And for2009 how many trading
days vvere there?
A. Total trading days, 252. 236
of them we were over 40 million which is
aOOut 94 percent. 182 of them were over
72million.
Q. Tuming to the next page that
has 2010 on there.
A. Yes.
Q. And how many trading days were
there?
A. Over40 million itwas22.7 or
90 peroent, over75 million [was 189 or
75 peroent.
Q. And the next one is for the
2011 period?

Q.

Page 887
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CROSS- BADAMI (KLEIN)
A The source information to
create these debit balances were again we
had aooess to what they called their MTS
system wherever say we can go in and get
P&L and positions, long market value,
short market value and aa;ount balances.
Thafs the ultimate sou roe ofthe
information.
Q. Tuming to exhibit33.
CHAIRMAN: Excuse me, just
curious, are these end of day
balances or high watermark ofthe
day?
THE WITNESS: End of day
because it would be a snapshot of
the prior day's close. So if we
went in today we would see what our
positions were at the dose of
yesterday.
CHAIRMAN: Thanks.
THE WITNESS: No problem.
Q. Tuming to exhibit33, can you
tell me whatthat is?
A. This is in chart form of the
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Page 888
CROSS- BADAMI (KLEIN)

1

2 data we just looked at.
3

Q.

2

Q.

So when you say the positions,

4 acoounts had been transferred to JPM,
5 right?

6 line of 75 million.
Q.

REDIRECT- BADAMI (HANCHET)

3 you're saying thatthe custody of the

So thafs just -

A Showing debit balances versus
5 the red line of 40 million and the green

4

7

Page 890
1

6

All right Sothafsjust

A

The positions were being held

7 at JPM, oorrect.
Q.

So it was your understanding

8 putting in a graph form information that

8

9 we saw on that prior document?

9 that because the positions were at JPM

10

A.

Thafs oorrect.

11

Q.

And that is reflecting the

10 Penson couldn't [XJSSibly be dearing; is
11

that correct?

12 average daily debit balance laid against

12

A.

Thafs oorrect.

13 the tvvo limits that were imposed on

13

Q.

Navv directing your attention

14 Penson's ability to transact business?

14 to exhib[ 66 which was one ofthe

15

A.

I believe those were the

15 documents that Ms. Klein broughtto your

16 limits, oorrect.
17
18

16 attention, and the lower email, the email
17 from Ms. Henderson says to you, "Shawn, I

MS. KLEIN: I don't have any

18 want to let you know that the clearing

further questions.

19

19 charges for December and January have not

CHAIRMAN: Thank you.

20

Redirect and whatever else [might

20

been offset against the Opus master

21

be in this oontext.

21

acoount. I've attached the statements."

22
23

22

MR. HANCHET: I think [would

be cross.

What is she indicating in this

23 email?

24

CHAIRMAN: Cross, fair enough.

24

25

MR. HANCHET: I'm going to

25

A. After that statement you just
read she said she's attached statements

1

REDIRECT- BADAMI (HANCHET)

Page 889
1

REDIRECT- BADAMI (HANCHET)

Page 891

2

want to talk to my clients in

2 showing clearing charges for December

3

particular with respect to an
answer. We can either ask all of
my questions or we can take a break
now.

3 2011 and January 2012 w[h the amount

4
5
6

CHAIRMAN: Why don~ we

7
8

oontinue and save that for the end

9

ifthafs all right.

4 specified there.
5

Q.

Now this is in March of2012,

6 right?
7

A

Correct.

8

Q.

So this is long after custody

9 has been transferred to JPMorgan, right?
10

A.

Thafs ocrrect.

11 REDIRECT EXAMINATION

11

Q.

So when you received this,

12 BY MR. HANCHET:

12 weren't you sort of astonished to think

MR. HANCHET: Thafs fine.

10

13

Q.

Mr. Badami, when Ms. Klein

13 that Penson was charging you for
14 clearing? Weren't you somevvhat

18

asked you a series of questions, more
than once as I recall you said that
Penson vvas nat clearing in December and
January. Do you remember that?
A Deoember 2011 and January

18

19

2012?

19 though you don't say anything like you're

14
15
16
17

15 astonished to receive this email?
16

A.

We were a little oonfused as

17 to why they thought so, yes.
Q.

So I notice in your response

20

Q.

Correct. Thanks.

20

nat clearing for us, why are you charging

21

A

Thafs correct, yes.

21

us these funds? You don't say anything

22

Q.

Now, what is your basis for

22 like that, do you?

23
24
25

that atatement?

A

The positions were not at

Penson, they were at JPM.

23

A.

There was an exhibit with a

24 follow-up email.
25

Q.

We \Mil get to that
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Page 892
REDIRECT- BADAMI (HANCHET)

1

A

2

Page 894
1

Stating that we didn'tthink

2

3 we did.

REDIRECT- BADAMI (HANCHET)
what Mr. Peckman told him or

3

anything. It's a straight timeline

4

Q.

But on this one?

4

question.

5

A

In this one-

5

6

Q.

So the day after you say

7 thanka I'll review and get back to you,

A The first res~XJnse was just an
7 initial response saying, okay, I see your

8 right?

8 charges, I'll look into them.

A

9

CHAIRMAN: Okay, thafs fair.

6

Thafs oorrect.

We discussed them internally.

9

Q.

So you were going to look into

10 I don't remember all the parties that it

12

A.

Correct.

12 thafs when the second res~XJnse was

13

Q.

So lefs go to 67. Probably

10
11

it?

11

was discussed with, but after discussing,

13 presented.

Q.

14 keep your finger on 66 just because we

14

15 will come back to

[. So 67 we have the

15

16 email from Lisa to you. You see it says

16

have to leave the room. Can I

17 Shawn I want to let you know?

Thanka.
MR. HANCHET: I don't even

17

spaak briefly to Mr. Engel and Mr.

18

A.

Mm-hmm.

18

Pendergraft just side-ber?

19

Q.

And you do like a different

19

CHAIRMAN: Sure.

20 response this time, right? Navv just to
21 oompare, this is the next day, and I
22 notice on this one you've cc'd someone

21

like three minU[es? lfs what I

22

thought and we need to confer very

23 called Mark Peckman. Who is Mark

23
24

briefly on a very simple issue.
You don't have to leave the room.

25

We have to leave the room.

24
25

20

Peckman?
A. Mark Peckman is our intemal

MR. HANCHET: Can we break for

Page 893
1

REDIRECT- BADAMI (HANCHET)

2 legal oounsel.
3
4

Q.

And in the earlier one on

March 21st Mark Peckman is not included?

Page 895
1

REDIRECT- BADAMI (HANCHET)

2
3
4

5

A

Thafs oorrect.

5

6

Q.

But the second one, the one on

6

CHAIRMAN: I'm not sure why

you need to take a break in the
middle of your cross.
MR. HANCHET: Okay. I can

wing it We will see how it goes.

7 March 22, do you say anything aboU[we're

7

I'm just oonsu~ing w[h the sort

8 nat clearing with you any more? No, you

8

of operation specialist who

9 don't, do you?

9

probebly speak to this more

A.

We object, we object and

10

effectively. Maybe counsel and I

dispute the referenoed payments.

11

can work our way through it.

10
11
12

Q.

Right. Is that something you

CHAIRMAN: Why don't you try

12

13 wrote after oonsultation with Mr.

13

it

14 Peckman?

14

Q.

15

15 about exhib[ 33, and I just wanted to

16
17
18
19

20
21

MS. KLEIN: Objecton to the

extent it's seeking an answer
oontaining attorney-client
privileged communications.
CHAIRMAN: ~ oertainly sounds
like [is.
MR. HANCHET: No, «s not

So you talked a little bit

16 oome back to that. Whoops, not 33, 37.
17 My apologies.
18

A.

Okay.

19

Q.

And I wanted

to just drill

20 down a little bit on how you calculated
21

the average deb[ belanoe. I think you

22

W[h all due respect, the simple

22 said you extracted that from materials

23

question is that something you
wrote after oonsulting with Mr.

23 that were available at Penson?

24
25

Peckman. It has nothing to do w[h

25

24

A. Correct. We would get the
long market value, short market value and
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Page 896
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9
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REDIRECT- BADAMI (HANCHET)
acoount balance, equity I believe it was
called on the screen.
Q. Do you know how the average
piece was calculated?
A We would take each day and
then do the average for the m.Jnth.
Q. Okay. Do you know if these
balances included- withdrawn. And

13
14
15
16
17
18
19
20
21
22
23
24
25

were overnight balances?
A. We would go in say, for
example, this morning, the balances on
that screen, be a long market value,

Chairman Hutner asked you whether this
was overnight balances, right, and whafs
your basis for the statementthatthese

short market value, would be for the
prior day. You would put in the date you
were looking for and that would be the
end of day. So if I put in December 5th,
thafs the close of business December
5th.

Okay, I think I understand.
So the backup for this chart is basically
materials you extracted from the Penson
Q.

Page 898
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PROCEEDINGS
CHAIRMAN: Lefsgooffthe
reoord fora minute.
(Discussion was held off the
reoord.)
CHAIRMAN: Why don~ we go
back on the record. While we were
off the reoord we just had some
discussions with the panel and with
oounsel regarding exhibits to be
submitted as evidence in support of
plaintiff's- sony, claimanfs

13
14
15
16
17
18
19
20
21
22
23
24
25

case in chief, and the parties have
agreed and so we aa;ept into
evidence exhibits marked P 1
through P 22, P 24 through P 29,
and of the Opus exhibits those
which have been marked are R 4 and
R 14 through R 17 and R 26 through
R29.
We will rem.Jve from claimanfs
binder exhib[ 30 as [is not
being offered into evidence. And
as far as 23 is ooncemed and the
drawing that was made during the

Page 897
1
REDIRECT- BADAMI (HANCHET)
2 system, that's what we're saying?
3
A Yes.
4
MR. HANCHET: I have no
5
further questions. Thank you very
6
much.
7
CHAIRMAN: Anything further?
MS. KLEIN: I don't have any
8
9
further questions.
10
CHAIRMAN: Anything from the
11
panel? Mr. Bakal? He's shaking
12
his head no.
13
MR. BAKAL: I'm good.
14
MR. FRIEDMAN: Nothing.
15
CHAIRMAN: Nothing from me
either. Thank you, sir. You're
16
17
excused.
18
Okay, Mr. Hanchet, tell us
19
where we are navv.
20
MR. HANCHET: So plaintiffs
21
are resting at this point We've
22
put in our case. Subject to
23
working out some exhibits which I
24
think- well maybe we should just
25
talk about the exhibits.
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first or seoond days cifthe
hearing, we are not going to accept
them into evidence. We will mark
them for identification. The panel
has looked atthem carefully. We
understand them. They will be
available to us during our
deliberations in the event we reach
the issue of damages. And that is
our ruling.
So if we could get some form,
some usable form, whether it be a
picture or an eight and a haW by
eleven of the graphs we will have
that, or cifthe graphic
illustrations that were prepared,
we will include that with the case
file.
I'm sony, but did we mark
that one for identification? If

not, lefs do that now.
MR. HANCHET: The drawing?
CHAIRMAN: The drawings.
MS. PAUTZ: 32.
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1

MR. HANCHET: Let's make [ 32
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2 claimant rests and we look forward

3 and we will put a sticker on it.

3 to respondent's case.

4

4

CHAIRMAN: So I think that

5 ooncludes this issue. But as I

CHAIRMAN: Ms. Klein, are you

5 ready to oommence your case?

6 say, we've got it. It's going to

6

7 be oonsidered by us bU[ we didn't

7 at this point respondent would like

MS. KLEIN: Well, Mr. Chair,

8 feel [ rose to the level of

8 to make a motion to dismiss now

9 evidence given some of the- havv

9 that Penson has oompleted [s case

10 it was prepared and the

10 in chief.

circumstances and so forth. Useful
12 if we get to the issue of damages,

12 Rule 12504 (B) to dismiss the

11

11

Opus moves pursuant to FINRA

13 of oourse, butthafs our ruling.

13 seoond count only of Penson's

14

14 claim, which is for breach of

MR. HANCHET: The other open

15 issue is.

15 oontract based on the purported

16

MS. PAUTZ: 31.

16 improper termination of the

17

MR. HANCHET: The exhib[that

17 portfolio margining agreements

18 we showed, that we projected,

18 because Penson has failed to

19 exhib[31 which showed the

19 establish an essential element of a
20 claim for breach of oontract,
21 namely damages.
22
And that is highlighted by the

20 clearing activity from the Penson
21 system.
22
CHAIRMAN: Is there any
23 objection to that if we aooeptthe
24 screen shots of what we looked at
25 during the hearing?

23 fact that one document that they
24

have regarding a calculation of

25 damages is not admitted into
Page 901
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MS. KLEIN: Continue to object
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2 evidence.

3 based on the fact that [wasn't

3

prcx:luced either in disoovery or at
5 the 20 day exchange, so it was a
6 document-

4 acknov.1edges thatthe standard of

7

7 evidence in a light most favorable

4

CHAIRMAN: Did you feel like

8 you were prejudiced in any way by
9 nct getting it?
10
11

MS. KLEIN: No. I don't think

the document is relevant in any way

As a threshold matter Opus

5 review on the m.Jtion is that the
6 arbitrators have to view the
8 to the claimant. But Opus
9 reoognizes that if daimant has
10 presented credible evidence to
11

support a recovery, the panel

12 so I don't think [goes to any

12 should deny the mction.

13 disputed issue.

13

14

14 if the teslimcny and documen[s do

CHAIRMAN: In light of that,

Havvever, ifs also true that

15 we will aoceptthat, and lefs give

15 nct support any reoovery, that the

16 that a number.

16 panel may grant the motion to

17

MS. PAUTZ: That was 31.

17 dismiss.

18

CHAIRMAN: That will be 31.

18

And here Penson has failed

to

19 That will be deemed as well. We

19 put forward any evidence to

20 will get a screen shot just of the

20 establish the damages [ actually
suffered as a result of the alleged
22 breach ofthe portfolio margining
23 agreement. And that failure is

21

pages we looked at for that part of

22 the document.
23

Mr. Hanchet, does that

21

24 oomplete your presentation?

24 fstal to that seoond cause of

25

25 action.

MR. HANCHET: Atthis stage
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Under New York law which
applies to the portfolio margining
agreement, which again is the
ocntract that they've sued for
breach of, there's four elements to
breach of a oontract. Existence of
a contract, plaintiff's performance
thereunder, the defendanfs breach
of the ocntract and resu~ing

damages from that breach.
We're putting aside for
purposes of the motion that Opus
oontends Penson failed to perform
the services contracted. I just
want to focus on the fourth element

of the claim which is damages.
New York law provides that
Penson can only reoover damages
that are the probable and natural
oonsequences of the breach thafs
being oomplained of. Or which can
be reasonably said to have been
foreseeable or ocntemplated by the
parties when that contract was

Page 906
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4
5
6
7
8
9
10
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Penson only put forward two
ways to calculate its damages.
Again, that document is not in
evidence. There was testim:my
about[. And each ofthose

13
14
15
16
17
18
19
20
21
22
23
24
25

found in the actual contract at
issue. They rely on that
termination oompensation agreement
which witnesses have admitted is

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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calculating damages in the event
that Penson alleged that Opus
breached the portfolio margining
agreement. It had a very different
purpose, applied to very different
agreements, and that is made clear
by that document which is exhib[ 8

calculations fails because they
don't represent actual damages
resu~ing

from the alleged breach.
They put forward a damage
calculation based on a oontracb.Jal
termination provision that's not

not applicable to Opus's
performance under the portfolio
margining agreement. Mr.
Pendergrafttestifed to that, Mr.
Abdalla today testified to that and
he's the person who allegedly
prepared that exhibit 23.
So the purpose ofthe
termination agreement was not for

Page 905
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made.
Again in this case the
oontract sued UIXJn is the portfolio
margining agreement, the alleged
breach of the termination of that
agreement.
So when a plaintiff fails to
establish damages resulting from
that breach, that failure is fatal
to the plaintiffs breach of
oontract cause of action.
It's well settled that w[hout
a clear demonstration of damages to
which the plaintiff is entitled,
again, as a result of that breach,
there can be no claim for breach of
ocntract.
And so because Penson has

failed to eatablish any resu~ing
damages, even if [ oculd eatablish
Opus's breach in Penson's own
performanoe OF the PMA, its claim
for breach of oontract has to be
dismissed.

Page 907

which is in evidence.
Now, so Mr. Pendergraft
ocnoeded the portfolio margining
agreement has no provision for any
liquidated damages or early
termination fee if it's terminated
and that there was no other
agreementthat provides for that.
And, in fact, if you look at
the iXJrtfolio margining agreement
itself, and that's in evidence at
exhib[4, it atates only that if

«s terminated the parties' rights
or liabilities relating to business
transacted prior to the effective
date of the termination shall nat
be affected.
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And that's Penson's claim one.

Page 910
1
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2 [did bring under the portfolio

3 Thafs for the services performed
4 before the termination.

3 margining agreement.
4
And even if Opus were a party

5
So, seoond, Penson, apparently
6 there was testim:my about damage
7 calculation based on what its
8 parent company, SAl Holdings paid

5 totheAPAand even iftheAPAhad
6 been sued on in this case, that
7 damage calculation would fail
8 anyway because there's nothing in

9 to Opus parem ocmpany Schonfeld to
10 purchase the Opus business pursuant

9 the APA that guarantees Penson that
10 it's going to eam back, ifs
11 em[led to eam back all the money

11 to an Asset Purchase Agreement, and
12 specifically Penson vvas attempting

12 that it paid to accuire the Opus

13
14
15
16

to argue that pursuantto the Asset
Purchase Agreement, because some
amcuntcifwhatSAI paid Schonifeld
for its clearing business was

13 business.
14
And Mr. Pendergraft admitted
15 that He said there's nothing in
16 the APA that guarantees Penson a

17
18
19
20
21
22

aittributable to the Opus business,
because Schonfeld - I'm sony,
because SAl did not fully eam back
that am.Junt, that Penson is
entitled to damages in this breach
cif ocntract arb[ration for the

17
18
19
20
21
22

23 difference between what SAl paid
24 Schonfeld and what Penson eamed
25 from Opus. What Mr. Albdalla

reoovery, that it's going to eam
some set am.Junt.
Navv Penson oould have had an
expert, could have had an expert
perform an actual lost prof[s
analysis but it chose not to do

23 that
24
Mr. Albdalla made that very
25 clear. That no projections or
Page 911

Page 909
1
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2 testified to as the overpayment

1
PROCEEDINGS
2 estimations were performed, no

3
4
5
6
7
8

3
4
5
6
7
8

calculations performed regarding
revenues that Penson would have
eamed from Opus but for the
termination.
Sc again, I mean thafs likely
because shortly after the

9 on in this case, and Mr.
Pendergraft admitted Penson is nat
sued for breach of- has nat sued
for breach ofthe APA Mr.
Pendergraft admitted Opus is not a

9
10
11
12
13

termination, Penson was out of
business. Penson was no longer in
the clearing financing business.
And that was as soon as June, and
then itw[hdraws [s broker-dealer

14
15
16
17
18
19

14 registration.
15
CHAIRMAN: Lefs not make a
16 closing argument here.
17
MR. HANCHET: This sounds like
18 summary judgment motion.
19
CHAIRMAN: lfs a motion to

So again, this damage
calculation fails as a matter of
law for several reasons.
First, ifs based on a
oontract to which Opus is not a
party and which has not been sued

10
11
12
13

party to the APAand if the panel
oonsiders the APA which is also in
evidence the facts are clear that
that is the case.
And so for that reason alone,
that damage calculation is

20 ocmpletely divoroed from the actual
21 breach of oontract that Penson is
22
23
24
25

alleging in this case. And it's
insufficient to sustain the element
of damages in Penson's actual
breach of oontract claim case that

20 dismiss.
MS. KLEIN: And [goes only
21
22 to that elemem of damages, what
23 they have failed to establish.
24
Those calculations are
25 woefully insufficient

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A890

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

ARBITRATION PROCEEDINGS

Page 344 of 634

- 12/16/2015 Pages 912 .. 915

Page 912
1
2

PROCEEDINGS
CHAIRMAN: We have their

3 calculations.
4

MS. KLEIN: Right,

to

Page 914
1
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2

party in the position they would

3

have been butforthe breach. They

4

hadn't set it on fire what do we

5 establish damages ftowing from this

5 get? Well we can't get our book

breach. They bear no relation to
7 the breach. They are numbers which

6

back because the OOok's been

7

bumed. So what do we get? Well

8 were plugged into a formula. Has

8 we try and figure out what it was

nothing do with the actual revenues
10 that could have been eamed. Or

9 worth. Howdowefigureoutwhat

6

9

11

10 it vvas worth? We came up with two

«s just math subtracting what

11

methodologies for figuring out what

12 [was worth, whatthey destroyed,

12 they paid for the business and
13 ctherentilies paid for the

13 what it was worth in this case,

14 business to ather entities and then

14 whattheytook and gave to JPM,

15 just subtracting what they then, a

15 what they gave to somebody else

16 different ent[y eamed from Opus.

16 which they stole we would say.

17

So given thatfailureto

17

18 demonstrate the actual damages, the

How do you value that? Well

18 the parties thought about that at

19 claim fails and it must be
20 dismissed.

19 the beginning. They said, you know

22 Hanchet, can we hear from you?

20 what, if someone leaves early this
21 is our valuation methcx:lology. We
22 have never stated, Mr. Pendergraft

23

23 admitted, he didn't admit he

21

CHAIRMAN: All right Mr.
MR. HANCHET: Sure. A oouple

24 of preliminary remarks. First of

24 testified, Mr. Pendergraft never

25 all, I was under the impression

25 said this is wha«s oontractually
Page 913
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2 that she could make a m.Jtion to

2 applicable here. What Mr.

3 dismiss which is to attack the

3

4

pleadings. Instead what we heard

4 this is a valid way of valuing the

5

is a m.Jtion for summary judgment

5 asset that they destroyed. Thafs

Pendergraft specifically said is

6 which I don'tthink is permitted

6 all that is. And thafs what Mr.

7

7 Abdalla's analysis does too. The

under FINRA rules. Nonetheless if

8 you want to entertain the m.Jtion

8

parties sat down at the beginning

9 for summary judgmentthafs fine.

9 and they said if somebody leaves

10

Whafs very clear is that

10 early, because Penson has paid a

11

Penson bought an asset. They

11

lot of money up front and they're

12 bought an asset They bought

12 ent[led to get ten years or eight

13 whatever you want, they bought a

13 years or whatever the oontract was,

14 book. They bought a book. And

14 well to makethatwholethis is the

15 there they had the book. And you

15 formula that we think should apply.

16 know what happened? Opus came

16 We never said that should apply in

17 along and I[ [ on fire. They

17 the Opus case. We're nat saying

18 said - thafs the breach part

18 that We're just saying this is

19 Book is gone. Penson said wait a
20 seoond, I no longer have a OOok. I

20 was a legitimate way of valuing

21

21

had something of value. Now I

19 what the parties reasonably thought
that asset that they destroyed IMth

22 don't have something of value. How
23 do you measure whafs happened?

23

24

24

[is, well, they destroyed the

25

book, how much did you pay for it?

New York law. New York law says we

25 are going to plaoe the aggrieved

22 their breach.
The seoond way of calculating

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A891

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

ARBITRATION PROCEEDINGS

Page 345 of 634

- 12/16/2015 Pages 916 .. 919

Page 916
1

PROCEEDINGS

Page 918
1

PROCEEDINGS

2 that, you know, whatever you find.

2 Thafs another way of figuring out
3 what «s worth, right? And

3 lfs notformeto say. Butthe

4 another way is, vvell, we know that

4

5 the m:mies that were paid were $35

5 a basis to award damages, I'm

nation that Penson has not provided

6 million. We know that whatthey

6 sony, is, is legally w[hout

7 received after four years of

7 merit.

8 clearing, not ten, of oourse, four

8

9 years of clearing was $15 million,

9 don't we take another break and

10 so the losses are about $20

10 I'll ask oounsel and everyone else

11

million. We're trying to value the

11

CHAIRMAN: Thank you. Why

to step outside for a few minutes.

12 asset that they destroyed from

12 Off the reoord.

13 their breach. Thafs all we have

13

(A reoess was had.)

14 to shavv.

14

CHAIRMAN: Lefs go back on

15

The panel's respcnsibil[y,

15 the reoord. Before the break the

16 w[h all due respect is to place

16 claimant oompleted its case in

17 -if you find a breach, is to

17 chief and the respondent made a

18 place Penson in the position it

18 motion to dismiss claim number 2 of

19 would have been in had there been

19 the statement of claim. The panel

20

no breach. They oould have taken

20

21

that asset and they oould have sold

21

22 [to JPMorgan. They could have

has considered the arguments that
have been made in support of and in
22 opposition to that motion and the

23 sold [on the Street They oould

23

24

have sold [as part of the Apex

25 transaction. They never got that

motion is denied.

24

Sc lefs prooeed.

25

MR. BAKAL: Before we go

Page 917
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2 chanoe. Why? Because they

2 further. Just one question. Both

3 breached, they terminated

3 parties referred to New York law.

4

4

improperly and now they're trying

5 to say well you don't have any
6 damages.
7

I'll tell you this. Wwe

8 were in here and we vvere suing on

Is there a choice of law provision

5 in this agreement or am I missing
6 something because I've looked for
7 it? Wyou tell me where [ is.
8

MS. KLEIN: The New York law

9 behaW of SAl which is a shell

9 does apply to the portfolio

10 oompany, it doesn't have any money,

10 margining agreement.

11

all the m:mies that were paid came

11

MR. BAKAL: At least I didn~

12 up through Penson, you heard

12 see a heading that said choice of

13 testimcny to that effect, they'd be

13 law.

14 saying there's no breach because

14

MS. KLEIN: Paragraph 11.

15 Schonfeld didn't perform any

15

MR. PESCE: Last sentenoe.

16 services. But I'll tell you this.

16

MR. BAKAL: lfs in another

17 Every single individual that's been

17 provision.

18 sitting in this room is a Schonfeld

18

CHAIRMAN: Ms. Klein.

19 employee. Mr. Badami is a

19

MS. KLEIN: Now I have to go

20 Schonfeld employee. You look at

20 out and get my first w[ness.

21

21

the emails, they are Schonfeld.

CHAIRMAN: Wewillstay. Is

22 There is no Opus, I mean oome on.
23
Sc ifs pretty clear what

23

24

24 go grab her. This is Meg Caffrey,

happened here. You may find

25 there's no breach. You may find

22 someone outside?
MS. KLEIN: Yes. Let me just

25 C-A-F-F-R-E-Y.
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Page 920
1
DIRECT- CAFFREY (KLEIN)
2
MARGARET CAFFREY, Having been
3
called as a witness, having been
4
first duly swam by the Notary
5
Public (Mark Richman), was examined
6
and testified as follows:
7 DIRECT EXAMINATION
8 BY MS. KLEIN:
Q. Good aftemoon, Ms. Caffrey.
9
10
MR. BAKAL: Could you just
11
spell your name.
12
THE WITNESS: Sure, «sMR. BAKAL: Startw[h the
13
14
first Is Meg your legal name?
15
THE WITNESS: Margaret is the
16
legal name. Caffrey,
17
C-A-F-F-R-E-Y.
Q. Good aftemoon, Ms. Caffrey.
18
19 Can you tell me who is your current
20 employer?
21
A Schonfeld Group Holdings.
Q. And how long have you worked
22
23 for Schonfeld Group Holdings?
24
A Fifteen years.
Q. Whafs your current position?
25

Page 922
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DIRECT- CAFFREY (KLEIN)
A I was also, I ran the
broker-dealer businesses as well for a
pericx:l of aOOut three, four years.
Q. What broker-dealer businesses
are you referring to?
A Scho-N ex was one of them.
Any other?
Schonfeld Securities.
Q. Where did you work before
going to Schonfeld Group Holdings in a
oompliance position?
Q.

A

13
14
15
16
17
18
19
20
21
22
23
24
25

A. I was the chief compliance
officer for Lehman Brothers North
America.
Q. And havv long were you there at

the New York Stock Exchange for eight
years.
Q. You were there for eight years

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
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21
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23
24
25

DIRECT- CAFFREY (KLEIN)
you said?
A Yes.
Q. And what were your
responsibilities there?
A I was in their member firm
division and rule interpretation.
Q. And what's your educational
background?
A. I have a BS from Maris!
College.
Q. Have you ever held any
licenses?
A. I have.
Q. Can you tell me whatthose
are?
A. Series 7, Series 14 and a
Series24.
Q. Are you familiar with an
em[y called Opus Trading?
A. lam.
Q. Can you tell me how Opus is
related to Schonfeld Group?
A. Opus is the proprietary
trading affiliate w[hin Schonfeld.

Lehman Brothers?
A. About three years.
Q. And what about before that,
were you in any other positions in the
securities industry?
A. Yes. Prior to !hall was w[h

Page 921
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DIRECT- CAFFREY (KLEIN)
A Currently the director of
operations for Schonfeld.
Q. And how long have you served
in that position?
A I have served in that [X)Sition
for five years.
Q. And can you explain to the
panel what your responsibilities are at
Schonfeld Group Holdings in that
position?
A. My responsibilities are day to
day just running the operations of the
Schonfeld family offioe.
Q. Were you in any prior
pos[ions at Schonfeld or any related
em[y?
A. Yes, I joined the firm as the
chief compliance officer back in 1999 and
I had responsibilities for oompliance as
well as some business and principal
responsibilities prior to my director of
operations role.
Q. Any other responsibilities
that you had at Schonfeld Group Holdings?

Page 923
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Q. Is [a separate entity within
Schonfeld?
A Yes, it is, it's a separate
legal entity.
Q. At some point in your working
for Schonfeld, did there acme to be a
relationship between Opus and Penson?
A Yes.
Q. Do you knavv when that was?
A. 2006,2007.
Q. And what type of relationship

13
14
15
16
17
18
19
20
21
22
23
24
25

wasthaf?
A. That was ajoim back offioe
relationship.
Q. And at some point did that

1
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DIRECT- CAFFREY (KLEIN)
provider?
A Clearing, custody and
financing.
Q. And what's clearing in a
portfolio margining relationship?
A Clearing in a [XJrtfolio margin
relationship is basically the clearing
brokers responsibility to settle the
transactions for its client, its PM
client.
Q. Are there different aspecls of
clearing depending on what role the
clearing broker is playing?
A. There are. There is full
clearing, which would be the role that
Penson would have played as a portfolio
margin provider, and then there is a
Street side clearing that an entity who
is providing execution services only
would provide.
Q. So who provides that Street
side clearing then? Is it the executing
broker [seW or some other entity?

relationship change?
A. Yes.
Q. When was that?
A. 2008.
Q. And what was the change?
A. They changed from joint back
office to a portfolio margin relationship.
Q. And what services did Penson
provide as a portfolio margining
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DIRECT- CAFFREY (KLEIN)
executing broker plays in the
transaction.
Q. And so does that executing
broker then have to be a seW-clearing
organization?
A They don~ have to be, no.
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then who the Street side clearing broker
is with regard to execution?
A. No.
Q. Who determines that?
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DIRECT- CAFFREY (KLEIN)
provider, the prime broker, do you need
to be a registered broker-dealer?
A Yes, you do.
Q. So thafs clearing. You also
mentioned custody. Whafs custody?
A Custody is when the entity
actually has possession of a clienfs
assets, to be deemed to have custody.
Q. And Penson had custody of
those assets pursuam to the portfolio
margining agreement?
A. Yes.
Q. And the third service you
mentioned that Penson was providing as
the f:Qrtfolio margin provider was
financing. Whafs financing for a
portfolio margin client?
A. Financing is in a sense a
loan. So basically the portfolio margin
provider would provide financing for
secumies thatthe client did not fully
pay for, they would be providing
financing to them so thatthey could pay
for the securities.

But they have to either be self-clearing
themselves or have a relationship with a
clearing broker to act as their clearing

broker.

Q.

And does the customer decide

A.

The executing broker would.
Okay. And so the Street side
clearing firm, thafs not the customer's
clearing broker?
A. No, that's the executing
brokers clearing broker. The clearing

Q.

broker for the cliem would be their
portfolio margin provider prime broker.
Q. To be the portfolio margin

Page 925

A.

That's the capacity the

Page 927
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DIRECT- CAFFREY (KLEIN)
Q. So shifting gears. You've
mentioned an executing broker. What is
execution?

A Execution is basically the
buying and selling of the securities of
the transactions. So that's how the
client wculd actually purchase the
transactions to buy and sell and it's
called an execution.
Q. And whafs an executing
broker?
A. An executing broker is the
broker-dealer entity that would act as
agent to facilitate those transactions.
Q. To be the executing broker, do
you need to be a registered broker-

dealer?
A. Yes, you do.
Q. In 2006 what entity was
providing execution services to Opus?
A. Schon-Ex.
Q. And at some point- and that
was an entity affiliated w[h Schonfeld?
A.

Yes, that was one of their
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DIRECT- CAFFREY (KLEIN)
A Schon-Ex was providing the
execution at the beginning of the
relationship.
Q. And then in 2010 Penson began
providing the clearing, custody,
financing and execution?
A And execution, oorrect
Q. Okay. So after 2010 Penson
provided all four?
A. All four services, correct.
Q. So putting aside execution for
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a moment, only talking about the
clearing, custody and financing services,
is it typical for those services to be
perfonmed by one entity?
A. Yes, dearing, custody and
financing, yes.
Q. And what aOOut execution?
A. Execution oould be done by a
different broker.
Q. Okay. So you said that after
2010 Penson is providing all four
services. At some [X)int did that change
again?
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DIRECT- CAFFREY (KLEIN)
A Yes.
Q. When was that?
A I believe that was
approximately 2011.
Q. Do you know when in 2011?
A December.
Q. All right So altha! time
Penson ceased providing which services?
A. The custody, clearing and
financing.
Q. And did Opus move those
services somewhere else?
A. Yes, they did.
Q. Where did they move them?
A. To JPMorgan.
Q. Okay. So Opus moved the
clearing, custody and financing to
JPMorgan, what about the execution?
A. Penson retained the execution.
Q. For what period of time, do
you know?
A. Little over a month from
Deoemberthrough part of January 2012.
Q. Okay. Now in oonjunction with
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DIRECT- CAFFREY (KLEIN)
firms.

Q. At some point did Schon-Ex
cease to provide execution services to
Opus?
A

Q.
A
believe.

Yes.
Do you know when that was?
I believe [was in 2010, I

Q. And so what entity provided
execution services to Opus then in or
around the 2010 when that change was
made?
A. That would have been Penson
navv, right. I'm trying to remember the
timeline in my head.
Q. Maybe I can do a chart?
A. Yes, yes, yes.
Q. We can go through that So
Penson was providing the clearing,
custody and financing but not the
execution?
A. No.
Q. At the beginning of the
relationship?
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DIRECT- CAFFREY (KLEIN)
being the executing broker, was Penson
also res~XJnsible for the Street side
clearing function?
A In that capacity they v.ould
have been doing whafs called Street side
clearing.
Q. Butthafs notthe full
clearing?
A. No, thafs not full clearing.
Q. So that was being done at JPM?
A. Correct.
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DIRECT- CAFFREY (KLEIN)
respond in this email?
A Penson tells me it's been
taken care of.
Q. Okay. So tuming then to
exhibit 22 in respondenfs binder, can
you tell me what this document is?
A This is actually the form 1 to
schedule A which I referenced earlier.
Q. And what does that reflect?
A. Whatthisdoes is this
acknowledges the relationship betvveen the
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Q. All right. And what did
Penson do w[h the trades then that they
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tvvo parties, Penson as the executing
broker and JPMorgan as the portfolio
margin prime broker.
Q. And this is dated Deoember6,
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DIRECT- CAFFREY (KLEIN)
A Yes.
Q. Do you recall when that was?
A That would have been January
2012.
Q. So as a result of that, would
it also have ceased providing Street side
clearing at that time?
A Yes.
Q. And what emily provided
execution at that point then going
forward?
A. Going forward, execution was
done by JPMorgan.
MS. KLEIN: Okay. I just
wanted to kind of put that
testimony up on a chart like was
done if that is okay w[h the panel

were executing?
A. They would basically execute

them and then they would have to deliver
them to JPMorgan who was the portfolio
margin PM for Opus altha! time.
Q. Did Penson have to sign any
documentation to memorialize that it
would be delivering those trades over to
JPMorgan?
A. Yes.
Q. What sort of documem?

2011?
A. 2011, yes.
Q. Now if Penson had oominued to
act as Opus's portfolio margin provider,
would it have needed to sign this form?
A. No, [would not

Q.

Did there oome a time when
Penson stopped providing execution
services?
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DIRECT- CAFFREY (KLEIN)
A They would have called -they
would have signed something called an F1
to schedule A.
Q. Lefs take a look at
respondenfs exhib[ 21. Thafs in the
black binder. It should be in front of
you?

A

Q.

Okay, yes.
And starting w[h the last

email there.
A. Okay.
Q. And working I guess forward.
Do you recall that email exchange?
A. Yes, I do.
Q. Can you tell me what it was?
A. This vvas basically me
following up atthe request of JPMorgan
to see if Penson had sent over the
documentation required for the
relationship to JPMorgan.

Q.

And the subject line is whaf?
A. The subject line is F1 SA which
is the document I was referencing before.
Q. And then what does Penson

Page 935

and the other side.

CHAIRMAN: Whattestimony?
The timeline.
MS. KLEIN: The timeline w[h
regard to those services.
CHAIRMAN: Between Deoember,
January and Febnuary?
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1
2

Page 938
1

MS. KLEIN: No, between the

2

CROSS- CAFFREY (HANCHET)

But it would have been around

Q.

3

start ofthe relationship in 2008,

3 the time would you say that Penson

4

the portfolio margining

4 started clearing for the Schonfeld

5

relationship going through when [

5 entities?

6

changes in 2010, when Penson begins
executing, and then in December '11

7 don't know the exact date.

8

when they just are executing and

8

9

the other services leave and then

9 reasons were on the Schonfeld side for

10

January 2012 when it goes back to

10 engaging in that particular transaction?

11

-

7

6

11

12

A

Could have been but again I

Q.

A.

Are you aware of what the

Again, I wasn't party to

12 making those decision.

CHAIRMAN: Great summary.

Q.

13

MS. KLEIN: No chart needed?

13

14

CHAIRMAN: I don'tthink so.

14 why they did that?

I get that But do you know

15

A.

No.

16 2008 Schon-Ex is executing and providing

16

Q.

No one ever told you why they

17 street side clearing that would go w[h

17 did that?

18 it. Those are the same services then

18

19 that Penson would be providing as the

19 make business decisions. I was not part

20 executing broker in 2012?

20 of those business decisions.

15

21

Q.

A.

Yes.

22
23

21

A.

Q.

Nct offhand. I mean people

You have the chief oompliance

22 officer in that time frame; is that

MS. KLEIN: I don't have any

further questions.

24
25

So just to be clear then, in

23

right? I think maybe you might have

24 actually beoome director of operations by

CHAIRMAN: Very good. Thank
you. Mr. Hanchet.

25 then?
Page 937

CROSS- CAFFREY (HANCHET)

1

Page 939
1

CROSS- CAFFREY (HANCHET)

2

A

2006-

3

Q.

No, you wouldn't be director,

4 CROSS EXAMINATION

4

right?

5 BY MR. HANCHET:

5

MR. HANCHET: I have some

2
3

questions.

A

No, I was not director until

6

Q.

My name is Mark Hanchet.

6 post 2010. So 2010 forward I was

7

A

Hi.

7 director of operations.
Q. So you had no insight into why
8

8
9
10
11
12

I'm representing Penson in
this case. I'm going to ask a few
Q.

questions.
A Okay.
Q.

You mcved very quickly through

9 [was that Schonfeld made the decision
10 to sell this piece of their business?
11

A.

No.

12

Q.

Navv in your capacity as

13

the story and maybe you won't have a lct

13 oompliance officer, are you- were you

14

of answers to my questions.
A Okay.

14 familiarw[h any of Schonfeld's

15
16

Q.

But there came a time where,

15 interaction with regulators?
16

A.

Yes.

Q.

And silting here today, how

17

as I understand [, Schonfeld decided

17

18

thatthey wahted to sell their clearing

18 would you characterize Schonfeld's

19

business, right?

20
21

22
23
24
25

19 interaction with the regulators in the

A

Yes.

20 time leading up to that transaction?

Q.

And do you remember about when

21

A.

Normal oourse of business.

22

Q.

Are you avvare of any sanctions

that was?
A I was not part of those
oonversations to make that decision so I
don't know exactly when.

23 that Schonfeld was subject to that the
24

regulators im~XJsed upon them in that time

25 frame?
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CROSS- CAFFREY (HANCHET)
A Whattirre frame?
Q. The time frame, well this
transaction was 2006, so let's say the
prior three, four, five years?
A There oould have been
something that was under investigation.
I don't know the exact dates of when
things were actually settled. But yes,
there were some investigations, yes.
Q. Do you knavv one way or the
ather whether those investigations and
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that regulatory scrutiny had any role in
the decision to sell these assets?
A. I don't see how it would have.
Q. You don't see how it would
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CROSS- CAFFREY (HANCHET)
Q. I just want to probe to make
sure.
A No, that was not part of my
job.
Q. All right, thank you. Now you
said that early on in the relationship as
I understood [that right after the
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have?
A. No.
Q. Getting out from underneath
the regulators you don'tthink might have
been a consideration?
A. That was nct part of my job.
Q. Fair enough. You've said that
several times. I hate to badger you.
A. Thet's fine.

CROSS- CAFFREY (HANCHET)
A I can't answer. I don't know
e[herway.

Q. Okay. And at thattime we
talked a little b[ about Street side
clearing and I'll oome back to that.
A Okay.
Q. Who was performing the Street
side clearing in oonnection with those
trades?
A. Schon-Ex would have been
performing the Street side clearing and
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Penson performing the portfolio
margining.
Q. Exactly. Is itfairto say in
the clearing relationship there's Street
side clearing and then there's also
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CROSS- CAFFREY (HANCHET)
transaction.
Q. Okay. So, for instanoe, if
there are sub-accounts and there's a flat

another kind of clearing, I think thafs
kind of what you were suggesting?
A. Full clearing.
Q. Full clearing?
A. Correct.
Q. What is full clearing?
A. Full clearing is handling the
custody, clearing and financing the

Page 941

transaction Schon-Ex was providing
execution services for Opus, right?
A. For the period 2008, yes.
Q. Exactly. And do you know why
[was that Schon-Ex provided those
services?
A. Schon-Ex was historically in
the execution business, so they were oontinued to do that and Penson was the
clearing broker.
Q. But do you know why [was
that Penson didn't start execution
services right away at the time of
transaction in 2000?
A. I do not recall why now.
Q. Did you know atthe tirre and
you just can't remember?

Page 943

trade, the task of allocating different
trades to different sub-accounts would be
part of the custody clearing piece that
you're describing?

A Depends on how you talk about
that That doesn't neoessarily define
that you're doing custcx:ly or clearing or
financing because you're allocating to
sub-acoounts. If you're carrying it,
you're providing the leverage, you're
providing full clearing. If you're not
providing the leverage, you're nat
providing clearing.
Q. If you're not providing
leverage, you're not providing clearing?
A. You're nct providing full
clearing.
Q. Full clearing?
A. Mm-hmm.
Q. So there's a difference
between - before -the reason I'm
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CROSS- CAFFREY (HANCHET)

Page 946
1

CROSS- CAFFREY (HANCHET)

2 interested is you actually said there

2 to the clients' portfolio margining prime

3 were four categories of services, or at
4 least thafs what Ms. Klein said, one of

3 broker for full clearing which involves
4 custody, clearing and financing.

5 them was execution?
6
A Correct.
Q. One of them was clearing, one
7
8 was financing, so just oomparing those

Q. It might be helpful if we do
5
6 an example.
7
A Okay.

9 tvvo ooncepts and then the other was
10 execution, right? Then I oorrected [

9 ten proprietary traders.
10
A. Okay.

11 because she looked at me funny and it was
12 actually custody. That was the fourth

Q. And they are buying and
11
12 selling IBM all day long, okay? Explain

13
14
15
16

one. So I'm just trying to understand
the difference if we divide the world up
into those four categories, right, the
clearing function seems to be separate

13 what Street side clearing of that buying
14 and selling of IBM all day long means?
15
A. The Street side dearing of
16 that would be those transactions

17
18
19
20
21
22

from the financing function, right, as
you just described [; isn'tthat right?

17
18
19
20
21
22

8

A. No, financing is a part of the
clearing prooess. The full clearing
process.
Q. Navv in your experience, you've

23 seen situations where one broker is
24 providing financing and another one is
25 providing clearing, haven't you?

Q.

Suppose we have a series of

obviously have to setHe within the
Street So those transactions would be
delivered over to the clienfs prime
broker, portfolio margin broker, I use
those interchangeably, for u~imate
custody, financing and clearing. So

23 their role is to get them from poimA to
24 poim B. Thafs the Street side clearing
25 process. They're justthe facil[ator of
Page 945
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CROSS- CAFFREY (HANCHET)
A Only Street side clearing in a
limited capacity with executions.
Q. And when you say in a limited
capacity, can you explain what you mean
by that?
A Limited in the sense their
role is to act as the clearing agent for

9 the execution broker and have those
10
11
12
13

securities delivered over to an entity
that provides full clearing which would
provide the custody, clearing and
financing of the trade.
Q. So- okay, I think I'm trying
14
15 to understand what you mean by full
16 clearing. When you say Street side
17 clearing, can you explain to the panel
18 what that means?
19
A. Sure. By Street side clearing

20 I mean exactly what I just said before,
21 that they are the clearing agent in an
22
23
24
25

execution broker relationship, where they
are just making sure that the
transactions that the executing broker
put itself out for as agent are delivered

Page 947
1
CROSS- CAFFREY (HANCHET)
2 A to B.
3
4
5
6
7
8

Q. So if one person is selling
and the cther one is buying, the Street
clearing, the Street side clearing is
making that adjustment to make sure the
right person has the security and the
right person is- pays for the security;

9 is that righf?
10
A. They are one side of it They
11 are whafs called the Street side of it
12 and the full clearing broker is the cther
13 side of it

Q. I understand.
14
15
A. Okay.
Q. Now I want to show you an
16
17 email in the other book. lfs exhib[ P
18 16.
19
A. Nctthis book?
20
21
22
23
24
25

Q.

CHAIRMAN: The white binder.
This one. Ms. Caffrey, I want

to ask you aboutthe text ofthis
particular email. This is an email
internal to Penson, you're not oopied,
it's an email from Mr. Kenny- from Mr.
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CROSS- CAFFREY (HANCHET)
Pendergraft to Mr. Kenny at Penson. So
this is what they say. This is in
oonnection with the JPMorgan transfer you
described in December. Have you seen
this email before?
A No.
Q. Okay. So Mr. Pendergraft says
as follows: "Opus is planning to move
their custody and financing to JPM. They
are shooting to do this effective on
Wednesday trade date." Now this is the
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part I wam you to explain to the panel.
"Effective Wednesday they will begin to
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process all Street side trades"?
A. I don't--

Q.

Do you knavv what that means,
they will prooess all Street side trades?
CHAIRMAN: You're asking what
her understanding is?
A. You're asking -someone else
wrote this email.

Q.

I can just ask you. This is

the really the question. Is this what
was put in place? Is what is described

CROSS- CAFFREY (HANCHET)
Q. So you don't know sitting here
today whether this is what happened or
nat, one way or the other, right?
A Most likely this is the way
that it happened. But again I wouldn't
know w[hout going back and looking.

Q.

Thafs fine. Fair enough.
Okay.
Q. Now did you have any
oommunications with Penson in December of
2011 conoeming JPMorgan or anything

A

else?
A.

I would have been - I was

involved in the mechanical and the
operational process of setting up the
relationship and moving everything over
once the decision was made by OOth
parties.

Q.

Were you involved in any

discussions with Penson aOOutthat
decision to m.Jve custcx:ly to JPMorgan?

A.

No, I was not

Q.

Were you involved in any

discussions internal at Schonfeld in
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CROSS- CAFFREY (HANCHET)
here what was put in place between
Penson, Opus and JPM, to the best of your
knowledge? You can just say I don't
know, but «s pretty clear I think.
A I have to read [first
Q. I understand.
A And whafs the question?
Q. Question is, is this what
happened, whafs described here? And by
this, I mean Opus A. I don't know w[hout going
back and looking to see if this is
exactly how it vvas processed. Because
whatever the parties agreed to, this is
just one method of delivery of
securities.
Q. So you don't know one way or
the other whether this is actually what
happened?
A. I mean mechanically, if
they're saying this is the way, this is
what the parties agreed to, then that
oould be what happened. I'd have to go
back and look.
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CROSS- CAFFREY (HANCHET)
oonnection with that m.Jvement to
JPMorgan?
A I was not a party to that
decision.
Q. No, but were you involved in
any discussions aOOutthat?
A No, not in the decision-making
process, no.

Q.

So you don't know one way or

the other whether this was intended at
least on Penson's side to be a temporary
arrangement or a permanent arrangement?

A. No, I would nct have been
privy to those oonversations.
Q. Okay. Now you testified
earlier that in January of 2012 Penson
stopped executing any trades for Opus,
right?
A.

Q.

Correct.
And do you know how [ came to

pass that they stopped?
A. How they came?
Q. Why did Penson stop prooessing
trades in January-
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CROSS- CAFFREY (HANCHET)
A Because the Q. -2012?
A -execution was m.Jved over to
JPMorgan.
Q. Were you involved in any
discussions oonceming the decision to
move execution from Penson to JPMorgan?
A Again, I'm not involved in
those decision-making processes.
Q. So someone else decided those
things?
A. Someone else makes those
decisions.
Q. They said make [ so and you
made it happen?
A. I'm the person. I'm

operations. So I'm the director of
operations, so that was my role.
MR. HANCHET: I have no
further questions for Ms. Caffrey.
CHAIRMAN: Any redirect?
MS. KLEIN: I do nct have any
redirect.
CHAIRMAN: Mr. Bakal?
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DIRECT- DORAN (KLEIN)
just recently opened our New York office.
Q. And what are your duties for
Midtown Consulting Group?
A My duties and my charge
include soliciting new clients in the
financial services base, specific to
regulatory, risk and compliance, and I'm
also in charge ofthe staff, hiring and
managing the staff of the current
projects we are currently engaged in with
tvvo major banks.
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16
17
18
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21
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Q. Can you tell me what your
educational background is?
A. I have a BS in business
administration from the State University
of New York in Oswego.
Q. And do you have any other
degrees, certificates or licenses?
A. Licenses. Series 3, Series 7,
Series 24 and Series 63.
Q. And how long have you worked
in the securities industry?
A. For over 30 years.
Q. Can you describe the work that

1
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DIRECT- DORAN (KLEIN)
you have done in the securities industry?
A Sure. In addition to going
through two training programs, the work
thafs m.Jst relevant to this matter is
I've been in the clearing and the

Page 953
1
DIRECT- DORAN (KLEIN)
2
MR. BAKAL: No.
3
CHAIRMAN: Mr. Friedman?
4
MR. FRIEDMAN: No.
5
CHAIRMAN: Nothing from me.
6
Thank you very much.
7
Would you like to call your
8
next witnesses?
9
MS. KLEIN: Sure. Our next
10
witness for respondent is our
11
expert Stephen Doran who happens to
12
be right here.
13
STEPHEN DORAN, Having been
14
called as a witness, having been
15
first duly swam by the Notary
16
Public (Mark Richman), was examined
17
and testified as follows:
18 DIRECT EXAMINATION
19 BY MS. KLEIN:
Q. Mr. Doran, good afternoon.
20
21 Thank you. Can you tell the panel what
22 your current occupation is?
23
A Sure. I work for Midtown
24 Consulting Group which is a medium-size
25 oonsulting group of 175 employees and I

Page 955

execution and the prime brokerage
business since 1998. I worked at Bear
Steams as a managing director which was
a market leader in the space. I was
recnu[ed to go to Merrill Lynch and
assisted them IMth the global buildout of
their global prime brokerage business.
My last pos[ion at Merrill Lynch I
served as a managing director. I was in
charge ofthe professional trading
clearing business which involved JBOs,
proprietary trading terms and portfolio
margin clients, and in that position I
also sat on the new business committee
where I opined on the appropriateness of
nevv clients specific to leverage, terms,
oonditions, agreements and the type of
leverage that we would extend to those
clients.
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DIRECT- DORAN (KLEIN)
Q. And how long were you at
Merrill Lynch?
'03to'11; I left fora
A
brieftirre and then Merrill Lynch
recruited me back. At that time it was
Bank of America Merrill Lynch.
Q. And then did you work anywhere
else in the securities industry after
that?
A. After Bank of America Merrill
Lynch I ran the offioe for ABN Amra in
New York. ABN Amra Securities again was
also a provider for clearing services to
proprietary trading firms, JBOs and
broker-dealers.

Q.

Mr. Doran, have you ever
testified as an expert witness before?
A. I have nct.
Q. And are you being compensated
for your work as an expert in this case?
A. lam.

Q.
A.

Q.

And in what amount?
$250 per hour.
And is your oompensation
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DIRECT- DORAN (KLEIN)
oontinue.
MS. KLEIN: Thank you.
Q. Mr. Doran, lefs tum your
attention to exhibit 28 in the wh[e
binder.
A Okay.
Q. Looking at exhib[ P 28 which
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document is?
A. These are the documents that I
reviewed for this case specific to this
matter.
Q. No, I'm looking atthe whole

is in evidence, have you seen this
document before?
A.

Q.

Yes, I have.
Can you tell rre whatthis

document. Can you tell me what the whole
document is?
A. It's the expert report that I
prepared in this matter.
Q. Okay. And then if you look at

the first page, you list out a number cif
documents that you state you reviewed in
amnection with your preparation of this

Page 957
1
DIRECT- DORAN (KLEIN)
2 dependent on the oonclusions that you
3 reach?
4
A It is not.
5
MS. KLEIN: Panel, I'm
6
tendering Mr. Doran as a qualified
7
expert witness in the field of
8
portfolio margining based on
9
oounsel's previous use of Mr.
10
Doran's report. During the direct
11
of claimanfs expert, claimant
12
agreed that Mr. Doran was qualified
13
as an expert and vvaived any
14
objection to him being qualified as
15
an expert
16
CHAIRMAN: Mr. Hanchet.
MR. HANCHET: Even if I didn't
17
waive [, I'm delighted to have Mr.
18
19
Doran here. No objection at all.
Plus he's been sitting- off the
20
21
reoord.
22
(Discussion was held off the
23
reoord.)
24
CHAIRMAN: Ms. Klein, your
witness is aa;epted. Please
25
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DIRECT- DORAN (KLEIN)
report. Is that right?
A That is oorrect.
Q. And you reviewed those
documents?
A That is oorrect.
Q. Have you reviewed any other
documents since you created that list?
A Yes, the expert report of
Thomas Franko.
Q. And were you present for any
of the previous hearing days in this
arbitration?
A. Yes, all ofthem.
Q. And so you were present for
the testimony of Penson's expert, Mr.
Thomas Franko?
A. Yes, I vvas.
Q. All right. So sinoe you've
been here you know that the panel has had
the benefit of several days of hearing
oonceming the topics at issue in this
arbitration. So rather than go into a
lot of detail about the history and
background cif portfolio margining, I'm
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Page 960
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DIRECT- DORAN (KLEIN)

Page 962
1

DIRECT- DORAN (KLEIN)

2 just going to ask you to go through a few

2 requirement.

3 things that you discussed in your report,
4 okay? Okay?

Q. And what determines then the
3
4 am.Junt of credit that a broker-dealer

5
A Sure.
Q. All right So are you
6
7 familiar with something called Regulation
8 T?

5 like Penson would extend to a portfolio
6 margining customer like Opus?
7
A Again ifs rules and risk

9
10

8 based and most clearinghouses use the OCC

A

Yes.
Q. What is Regulation T?

9 TIMS model which is the theoretical
10 intermarket margining system which

11
A. Regulation Tis the most
12 traditional way for a client to buy

11 essentially sets the requirements for the
12 positions held in the acoount. And

13 securities on margin vis-a-vis a
14 broker-dealer or via a broker-dealer.
Q. And what is buying securities
15
16 on margin?

13 again, under optimal oonditions ifs six
14 and tvvo thirds to one, or 15 percent
15 requirement.
Q. So did Penson use the OCC TIMS
16

17
18
19
20
21
22

A. When a customer borrovvs money
from a broker-dealer to purchase
securities, that is buying securities on
margin. Margin also represents the
am.Junt of cash or securities that will be
depos[ed to ocllateralize the loan that

17
18
19
20
21
22

23 is made by the broker-dealertothe
24 customer. And the customer will pay
25 interest on the amount of loan that it

mcx:lel in its portfolio margining
relationship with Opus?
A. Yes.
Q. And so what is the maximum
leverage that a customer like Opus could
obtain from a broker-dealer pursuant to

23 portfolio margining and this TIMS model?
24
A. Six and two thirds to one or a
25 15 percent requirement on the overall
Page 961

1
DIRECT- DORAN (KLEIN)
2 uses, otherwise known as the debit
3
4
5
6
7
8

balance.
Q. All right And generally what
does Regulation Tallow in terms of
leverage?
A ~ allows the broker to extend
two to one credit to deposit.

Page 963
1

DIRECT- DORAN (KLEIN)

2 portfolio.
Q. Tuming to exhib[ P 4 in the
3
4 white binder. Have you seen this
5 document before?
6
A Yes, I have.
Q. And this is one of the
7
8 documents that vvas listed as one that you

Q. So whafs [XJrtfolio margining?
9
10
A. Portfolio margining is a rules
11 and risk based margin methodology that
12 sets the equity requirement based on a
13 shock or the projected overall loss of

9 reviewed. Correct?
10
A. That is oorrect.
Q. So this is the portfolio
11
12 margining aa;ount side agreement Ill
13 refer to that as the PMA, will you

14
15
16
17
18
19

14 understand that?
15
A. Yes.
Q. Okay. Can you briefty explain
16
17 to the panel the services to be provided
18 under the PMA between Opus and Penson?
19
A. Well as ent[led, «s
20 portfolio margining aa;ount side

the securities in the portfolio. And the
reason why portfolio margin came about,
it was a way to provide certain entities
w[h leverage greater than Reg-Tor 2 to
1. Portfolio margining is six and two
thirds to one.

Q. Six and two thirds to one, is
20
21 there a calculation then with regard to
22 the equity depos[thatwould be required
23 in that case?
24
A. Well six and two thirds to one
25 would translate into a 15 percent

21

agreement. So Penson was essentially
22 providing portfolio margining services.
Q. And what are portfolio
23
24 margining services?
25
A. Clearance, custody and
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DIRECT- DORAN (KLEIN)
financing.
Q. Did this agreement require
Penson to provide execution services?
A ~did not lfs my
understanding that up until a certain
pericx:l of time Opus executed away or had
the ability to tirade away.
Q. And do you have an
understanding as to whether there is a
fixed term to the portfolio margining
agreement?
A.

Yes, there is a fixed term.
And whafs the length of that
fixed term?
A. Ten years.

Q.

Q.

And during thatten-year
pericx:l, is it exclusive?
A. It's an exclusive ten-year
agreement.
Q. For that fixed term?
A. Yes, it is.
Q. Navv are such exclusive fixed
term agreements for ten years oommon in
the industry?

Page 966
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DIRECT- DORAN (KLEIN)
oovenants or protections.
Q. What are those risks?
A Risk is that a proprietary
trading firm or an entity like Opus
relies on leverage to run part of its
business. And ifthey had essentially
all their eggs in one basket with one
clearing provider and they did not have
any protection and the clearing provider
had all the eggs or had all the ability
to change the rules or withhold

13
14
15
16
17
18
19
20
21
22
23
24
25

financing, the ocmplete fate ofthe
client would be in the hands ofthe
clearing firm, in this case it would be
Penson.
Q. Okay. So from your review of
the f:Qrtfolio margining, are you aware of
anything that Opus did in this agreement
to guard against that risk?
A. They negotiated and ocntracted
with PensonMR. HANCHET: Objection. He's
nota fact witness. He's an expert
witness. And she's asking him if
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DIRECT- DORAN (KLEIN)
A No, very unoomm:m.
Q. What is more typical in the
industry?
A Typically the client has the
ability to terminate the agreement pretty
much at will or walkaway, and thafs
because the clearing firm really would
have the ability to raise margin or
change margin removing the ability ofthe
client to obtain financing when it may
need it most So w[h that the client
typically would provide a notice or a
notification period to its provider, its
portfolio margin provider that it was
going to terminate the relationship and
seek another provider.
Q. So VvOuld there be a risk for a
proprietary trading firm like Opus to
enter into an exclusive fixed ten-year
portfolio margin account agreement,
putting aside other agreements thatother provisions that may be in that
agreement?
A. Yes, unless they had other
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DIRECT- DORAN (KLEIN)
he's aware of any safeguards that
Opus put in plaoe or something like
that
CHAIRMAN: I think he can
testify to that
MR. HANCHET: Okay.
CHAIRMAN: We can also read [
toe.
MS. KLEIN: Right.
Are you aware of any
provisions in the oontractthat guard
against that risk to Opus?
A. Yes. In paragraph 1 Penson
and Opus contracted language that
specifically speaka to protections that
would be afforded to Opus, essentially
giving Opus comfort that Penson couldn't
arbitrarily change the leverage that
would be extended to Opus, the six and
tvvo thirds which is portfolio margin, and
then add[ionally, more importantly if
they were going to change[, that they

Q.

had to follow a very specific prooedure
in which they had to notify the client
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Page 968
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DIRECT- DORAN (KLEIN)

Page 970
1

DIRECT- DORAN (KLEIN)

2 and provide a rational risk based

2 term, fixed ten-year exclusive f:Qrtfolio

3 decision as to why they were going to
4 change the amount of requirement specific

3 margining agreement, not standard in the
4 securities industry?

5 to Opus.
Q. And so you referred to
6
7 paragraph 1 of exhib[ B 4. What
8 language are you referring to?

5
A Not standard.
Q. And so you would also agree
6
7 w[h Mr. Franko thatthe prooedurethat
8 Penson must follow if it intends to
9 request add[ional depos[, not standard

9
A Sure. If you go down just a
10 little b[ I would start w[h the
11 add[ionally, which is again in the first
12 paragraph. Add[ionally, if in any
13
14
15
16

10 in the industry?
11
12

subsequent time Penson in its good faith
discretion, based on a rational risk
based judgment by Penson, requires an
add[ional depos~ customer will depos[

13
14
15
16

additional cash or securities into the
acoount in an amount specified by Penson
UIXJn receipt of a written request by
Penson specifying in reasonable detail
the basis for such request
Q. Well what does that language
23 mean?
24
A. ~means that, this language
25 means that Penson lost its discretion to
17
18
19
20
21
22

17
18
19
20
21
22

A.

Q.

Not standard.
And do you also agree w[h Mr.

Franko that that language thafs in
paragraph 1 ofthe PMA lim[s the abil[y
of Penson in its sole discretion to just
decrease the amount of financing that it
was providing to Opus?
A. Could you say that, I'm sorry,
oould you repeat that one more time.
Q. Sure. Would you also agree
w[h Mr. Franko thatthe language in
paragraph 1 ofthe PMA lim[s the abil[y

23 of Penson in its sole discretion to just
24 decrease the amount of financing that it
25 was providing to Opus?
Page 971

Page 969
1
DIRECT- DORAN (KLEIN)
2 call for margin at will. That Penson had

1
2

DIRECT- DORAN (KLEIN)
A I would agree with Mr. Franko.

3
4
5
6
7
8

3
4
5
6
7
8

Q. Let me ask you this. In your
opinion did the PM agreement require
Penson to guarantee to Opus a particular
am.Juntoffinancing, a particular debit
balance?
A No. But Penson was mandated

Q. Now is that a common provision
9
10 in a portfolio margining agreement?
11
A. It's very unoommon.
Q. Can you elaborate that? In
12
13 your years of experience did you ever

9
10
11
12
13

to provide portfolio margin services to
the extentthatthe OCC TIMS model
permitted the Opus portfolio to canry,
subject only to provision in paragraph 1
and subject to their ability to change [

14
15
16
17
18
19

14
15
16
17
18
19

to go through a process which was
risk-based and rational and provide that
theory of risk based and rational in
writing to the client as to why they were
going to change their margin requirements
in the portfolio margin account

oome across a provision like that?
A. In my two and three quarter
years at ABN Amra we never negotiated a
provision like that in a [XJrtfolio
margining. And in all my time at Merrill
Lynch, provisions such as this were

20 rarely given out, the discretion or the
21 lack of discretion that we had as a

with a rational risk based decision.
Q. All right. So you testified
earlier the OCC TIMS model, the maximum
it provided is the six and two thirds to
one mcdel, right?
A. Thafs ocrrect.
Q. Wyou look at the PMA I don't
20
21 see any provision that expressly states

22 clearing firm. We were very reluctant to
23 provide that to a client.
Q. So then is it fair to say you
24
25 would agree with Mr. Franko that a long

22 that Penson has to provide Opus with any
23 level of financing. Explain how you're
24 ooming to that conclusion?
25
A. This is a portfolio margin
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DIRECT- DORAN (KLEIN)
agreement. Penson entered into a
portfolio margin agreement with Opus.
Q. Right. And you said that
their ability to change Opus's leverage
was limited. Where are you seeing that?
A They had lim[ed discretion as
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additional def:Qsit Can you explain how
an increase in def:Qsit would affect a
customer's leverage?
A. Assume that the clienfs

Page 974
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specified by the paragraph that I read
earlier on page 1 of the PMA, paragraph
1.
Q. Well paragraph 1 talks about
the lim[s on Penson's abil[y to recuest

portfolio stays static or stays the same
and assume that they're in oompliance
w[h the 15 peroem recuirement set forth
by the OCC TIMS and portfolio margin. W
you ask for an additional deposit, you
are automatically reducing the am.Junt of
leverage that a client can utilize.
Everything stayed the same exoept for the
fact that you asked for additional

DIRECT- DORAN (KLEIN)
because [would have 60 up in cap[al
and they would be capped at40from a
deb[ perspective in that example of a
hundred million dollar portfolio.
Q. What aboU[ margin calls? Are
you saying that Penson couldn't make a
margin call w[hout following the
procedure set forth in paragraph 1?
A. Nct at all. Maimenanoe
margin calls are something different. So
Penson had the abil[y to call for
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maintenance margin calls. If, for
example, the Opus portfolio wem below
the 15 percent OCC TIMS mcdel or
requirement, say it went to 14 percent,
Penson oould make a maintenance margin
call to top the acocunt back up to 15
peroent That is differem than the
discretion stated in paragraph 1 which is
the abil[y to change the structure of
the overall relationship versus a
maintenance margin call.
Q. Well we heard Penson's expert
talking about how a lender a"'ays has
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DIRECT- DORAN (KLEIN)
discretion to call in additional
ocllateral if needed. How do you respond
to that?
A I don't agree.
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DIRECT- DORAN (KLEIN)
deposit and as a result of that the
leverage ratio goes davvn.
Q. All right So what about
ocming at [from the other side. Would
a cap, a fixed cap on a customer's debit
balanoe affect the customers depos[ on
its leverage?

A Yes. So just an example using
very round numbers. So say, for example,
Opus was running a hundred million dollar
portfolio and as a resu~ofthatthey
had a 15 million or a 15 peroem
requirement, their equity would be 15
million.
If Penson imposed a limit of a
$40 million deb[ cap, that would make,
sans the agreement, that would make the
cliem or Opus bring in capital to bring
up their requirement to $60 million,
which would take them from a 15, or 15
percentor$15 million requirement, to a
60 peroem recuirement or $60 million
requirement. And therefore the rest
would obviously be the $40 million deb[

Page 975

Q. Okay. WellA I don't agree because of the
discretion that- discretion has been
taken away by Penson by stating [ in the
agreement. So Penson does nat have the
discretion to call for margin at any
time. The only way they can call for
margin if they want to change the
portfolio margining agreement and the
relationship is clearly stated in
paragraph 1 as [relates to their
notification and procedure for the
change.
Q. What about if the margin falls
below the 15 peroent?
A. Then we're back to a
maintenance margin call which as we just
said earlier, thafs different than the
15 percent. The maintenance margin is if
the client goes below the TIMS model of
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DIRECT- DORAN (KLEIN)
15 percent, clearly Penson oould make
those calls.
Q. Okay. Let me tum your
attention to exhib[ 33 in the black
binder.
MR. BAKAL: Let me just ask
one question. Under the
maintenance margin under
regulations they would have to call
for mere, right?
THE WITNESS: They would have
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DIRECT- DORAN (KLEIN)
So when Penson and Opus were
getting to know each other and going
through the due diligenoe prooess and
they gct to see the sample book that
e[her Opus or Schonfeld ran, they got
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to call for more.
MR. BAKAL: Couldn't go under
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Penson to provide consistent financing
based on the chart and the experience
that they have w[h the client
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DIRECT- DORAN (KLEIN)
that happens to bcth parties, right, the
sell side or the clearing firm wants to
know how the risk at the client is being
run, their ops oontrol, their compliance,
havv trades are processed, what provisions
they have for disaster recovery, et
cetera. And then oonversely the client
wants to know how resilient j:X)tentially
or financially sound the clearing firm is
and they also want to know the client
service levels and some of the ancillary
things and they also wantto know if they
do have agreements, who is going to
negotiate with them, et oetera, et
cetera.
So during that exploration
process both parties get to know each
cther pretty well.
The expectations if they
disconnect are rare because the dance
typically takes a oouple of months to
three mcnths. Usually and lastly the
client also provides sample portfolio to
the client- to the clearing firm and

the 15 percent?
THE WITNESS: Correct
MR. BAKAL: No discretion,
right?
CHAIRMAN: Ms. Klein, we're
going to take one break this
afternoon. Any time is gocx:l for
you.
MS. KLEIN: This is a fine
time to take t
CHAIRMAN: Whydon'twetakea

familiar with and saw the debit balances

of the activ[y. They also had the
benef[ of the activ[y from the JBO
which also oonversely moved into the

portfolio margining aOOJunt. So it's
relevant because it's an obligation of

Q.

But you heard Mr. Abdalla
testify that Penson engaged in due
diligence before [agreed to be Opus's
portfolio margin provider or before it
agreed to go into a clearing arrangement
w[hOpus?

I did hear that, yes.
Is that typical?
A. That's very typical.
Typically there's a due diligenoe aspect
A.

Q.
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DIRECT- DORAN (KLEIN)
ten minute break.
(A reoess was had.)
CHAIRMAN: Ms. Klein, whenever
you're ready.
MS. KLEIN: Thank you.
Mr. Doran, tuming your
attention to exhib[ 33 in the black
binder. Have you seen -I'll wait until

Q.

everyone is there. Have you seen this
document before?
A. Yes, I have.
Q. Whafs your understanding of
the levels of financing Opus required?
A. Typically they required in
exoessof$100 million.
Q. Is the historical level of
financing relevant here?
A. It is. Because it's
oonsistent with the services that were
expectad to be provided by Penson. In
ctherwords, we talked aboU[ due
diligence and havv firms assess whether or
nat they're good partners for one another
and that was talked about earlier.

Page 979
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DIRECT- DORAN (KLEIN)
the clearing firm will run the sample
portfolios so there's an expectation of
what leverage is to be provided to that
client. In this case obviously it's the
OCC TIMS model.
Q. All right Tuming beck to
the white exhibit binder. Flip b8ffleen
these two. And tuming to exhib[ 14 in
claimanfs exhibit binder. Have you seen

this document before?
A. Yes, I have.
Q. Have you read Penson's August
13
14 261etterto FINRA?
15
A. Yes, I have.
Q. And whafs your understanding
16

17
18
19
20
21
22
23
24
25

of that letter?
A. That the directive, as a
result of the directive Penson has self
imposed leverage and equ[y peroentage
limitations on Opus.
Q. Now would those lim[s that

1
2
3
4
5
6
7
8
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DIRECT- DORAN (KLEIN)
risk or the TIMS model of Opus's
portfolio, they were based on, the lim[s

Penson was self imposing here, were they
based on the risk of Opus's portfolio?
A. They were based not on the

Page 982
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DIRECT- DORAN (KLEIN)
were imposed, how would that- would
that have been in oonformance with
paragraph 1 ofthe PMA?
A No because the change in the
requirements to Opus's portfolio had
nothing to do w[h Opus's portfolio and

13
14
15
16
17
18
19
20
21
22
23
24
25

margining agreement paragraph 1, the
leverage level or the deposit can only be
changed based on a risk rational
judgment. Thafs not what this FINRA
directive is.
Q. All right. Well tum your
ettention to exhibit P 15 in the binder.
Are you there?
A. I'm here.
Q. p 15?
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DIRECT- DORAN (KLEIN)
of action?
A I have.
Q. And whafs your understanding
of the prohib[ions imposed there?

had everything to do IMth the financial
hea~h of Penson.
Q. Okay. I'm sony, go ahead.
A. I was going to say and again
the agreement, beck to the portfolio

A.

P 15, yes.
Have you had the opportun[y
to review FINRA's Deoember 1, 2011 notioe

Q.

Page 981

were based on the financial health of
Penson.
Q. So if Penson had imposed those
limitations that it was representing to
FINRA in that letter, would it
technically be providing portfolio
margining?
A. Technically, no, because, as
we discussed earlier, if you cap or raise
the amount of depos[that has to be in
plaoe, in this case they're capping the
deb[ balanoe at 75 million, butthey're
also saying thatthe equ[y peroentage
had to be 25, so clearly 25 percent is
four to one. What Opus contracted for
and has ocntemplated in the portfolio
margining agreement is six and two thirds
to one and again with the discretion as
[relates to changing that six and two
thirds to one.
Q. Okay. And so I think you
testified to that So if this lim[ation

Page 983

A Well they are much more
restrictive. They are capping client
deb[ balanoes at $40 million. So the
initial self imposed directive was 75 and
navv this letter is 40. So again, if
Penson was going to cap the balances,
they're essentially going to ask clients
either to reduce or shut their business
down to have clients comport to that $40
million debit requirement.
In the case of Opus they
oouldn't because Opus had the provision
in the portfolio margin side agreement
that said absent of a change in risk in
the Opus portfolio, \Mhich required
rational risk judgment from Penson, that
15 peroent or six and two thirds oculdn't
be changed.
FINRA was obviously changing
it as a result of Penson's financial
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Page 984
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DIRECT- DORAN (KLEIN)
hea~h.

Q.

So was the FINRA prohib[ion

based on the risk of Opus's portfolio?
A Again, Opus's portfolio was
static. ~ did nct change. ~ did nct
warrant attention as it related to
paragraph 1 ofthe side agreement. ~
did not relate, the answer is it did not
relate to Opus's portfolio at all. ~
was relating to the financial health of
Penson as they were deteriorating.

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. So after this directive then
was in place, would Penson have been able
to provide portfolio margining to Opus in
oonformance with the portfolio margining
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DIRECT- DORAN (KLEIN)
what deb[ ocnsumption or what deb[

agreement?
A. No.
Q. Whynct?
A. Because the pcrtfolio
margining agreement permits Opus to the
full extent ofthe TIMS model which is

six and two thirds. If you cap the
cliem at a $40 million deb[, clearly we
saw historically on the previous chart

Page 986
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DIRECT- DORAN (KLEIN)
A They ran deb[ balances
typically in excess of a hundred million.
And as we discussed earlier on about the
due diligence that goes on between the
tvvo parties, Penson knevv what it was
oontracting to provide. There was a
history of deb[ balances. We saw them
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18
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20
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Q. Are you aware that Penson
eventually withdrew as a broker-dealer,
withdrew its registration?
A. lam.
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CROSS- DORAN (HANCHET)
Penson's expert agree with that?
A Yes, Mr. Franko agreed w[h

in the chart. Their responsibility was
to provide, as stated by the agreement,

the six and two thirds or the 15 peroent
requirement portfolio margin.

Q.

And as a result of this
withdrawal was Penson able to provide
portfolio margining services to Opus?
A. They were not
Q. Whynct?
A. ~ wculd need to be registered
as a broker-dealer to be able to provide
portfolio services.
Q. And in fact did you hear

Page 985

balances Opus typically ran and what
Penson was used to, $40 million would not
have been enough for Opus to run their
business.
Q. So in your opinion, did the
prohibitions in this directive limiting
Penson's abil[y to extend more than 40
million in credit to Opus make the
portfolio margining relationship between
Penson and Opus impracticable?
A. Yes.

Q.

Why?
A. Because Penson oould not
provide the services that they entered
into and oontracted to provide to Opus as
stated by the pcrtfolio margining
agreement and their balance sheet,
ultimately Penson's balance sheet did not
permit them to be a oontinual provider of
portfolio margin.
Q. You said that Opus
historically ran debit balances, you were
referring to that?

Page 987

that.
MS. KLEIN: I have no further
questions.
CHAIRMAN: Okay. Thank you.
Mr. Hanchet.
MR. HANCHET: Sure.
CROSSEXAMINATION
BY MR. HANCHET:
Q. Mr. Doran, I'd lika to go back
to your report, please. And that is
exhibit 28, P 28. I'd like to draw your
attention to something you were just
talking to Ms. Klein about and something
that's on page 9 of your report, so go to
page 9 of your repcrt.
MR. FRIEDMAN: Whafs the
exhib[ number?
MR. HANCHET: I'm sonry. 28.
MS. KLEIN: It's in the wh[e
binder.
MR. BAKAL: What page?
MR. HANCHET: Page 9, please.
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CROSS- DORAN (HANCHET)
Q. And you were just talking
aboutthe Deoember 1, 2011 directive from
FINRA That's what we're calling the

13
14
15
16
17
18
19
20
21
22
23
24
25

impracticable" and then you go on, and
this is what I want you to focus on. You
say "Indeed because Penson could no

hard cap letter?
A Yes.
Q. And you say towards the
bottom, I want to focus on one sentence,
you say "This administrative prohibition
of a portion of Penson security's
business rendered the portfolio margining
relationship between Opus and Penson

longer provide the services agreed to and
documented in the PM agreement, Opus was
restrained by forces outside its
oontrol," etcetera.
I'd like to draw your
attention back to the PMA side agreement.
So w[h that in mind I'll keep my thumb

there and I'll remind you of what you
said.
A. Okay.
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CROSS- DORAN (HANCHET)
they charge you for clearing, right?
A It oould be execution. ~
doesn't specify either/or.
Q. WellA So is execution and clearance
wrapped into one rate? Unless you can
show me -I'm nat sure where execution
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19
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21
22
23
24
25

specific question.
Q. Yes.
A. And you said it doesn't say

is.

Q.

This is the-

A. I'm looking atthe same
schedule you are. But you asked me a

that it's clearance or execution.

Q.

Okay. So did you A. So I don't really -so based
on what I've heard, depending on what
time frame we're talking aOOut-

Q.
A.

WellBecause Opus didn't exea.Jte

with Penson up until a certain time,
right, and then they did, and then they
didn't Or so I'm assuming that this is
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CROSS- DORAN (HANCHET)
Q. And I wantto talk a little
bit about the services that Penson was
providing under the PMA
A I'm sony, what tab is that?

Q.

P4.
Thank you.
Q. And if you look at paragraph 2
[ says fees. See that? Penson will
A

charge customer, thafs Opus here, right?
A. Correct.
Q. For portfolio margining
services acoording to the fee schedule
setforth in schedule A. See that?
A. I do.
Q. So lefs take a look at
schedule A and lefs see what type of
services we're talking aOOut And if you
were following along we saw some of these
in Mr. Badami's report. So schedule A [

says "The perties hereto agree that
Penson's charges for services to
customers shall be as follows: Equities
price a thousand shares 35 cents."
Whafs that? Thafs how much
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CROSS- DORAN (HANCHET)
aMR. FRIEDMAN: 2007 this is.
A So I'm assuming at this point
this was probably a blended execution or
clearance rate. Does not say either.
Just says should be charged.
Q. But these are some of the
services under this agreement, because
after allA. Yes, yes.
Q. -this is the portfolio
margin side agreement you've been talking
about?
A. Right.
Q. This is not the execution
agreement we've been talking about,
right?
A. This is the schedule specific
to the portfolio margining side
agreement.
Q. So one of the services had to
do with equities, in your view it might
have been execution or it might clearing
or it might have been a blend. But it

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A910

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

ARBITRATION PROCEEDINGS

Page 364 of 634

- 12/16/2015 Pages 992 .. 995

Page 992

Page 994

1
2
3
4
5
6
7
8
9
10
11
12

CROSS- DORAN (HANCHET)
was sorrething like that, right? This is
the 35 oents that Mr. Abdalla was talking
aOOut on a thousand shares?
A Okay.
Q. Thafs the sarre 35 cents that
Mr. Pendergraft was talking about on a
thousand shares?
A Okay.
Q. Do you remember them saying
that was clearing or you just don't
remember, and maybe you don't agree?
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CROSS- DORAN (HANCHET)
clearing firm, right, as part ofthis
portfolio margining agreement, right?
A Wthey were the portfolio
margin provider and ifthesecurities
were housed there. A lot of these
charges don't speak to certain services
unless the securities are custcx:lied or
housed at that particular firm. So yes
and no. I'm not trying to- you're
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A. At that time there was an
executing broker. Could you rephrase the
question again.
Q. I'm just VvOndering whether you
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Q. Okay.
A. And I'm giving you a very
specific answer that speaks to the fact
that, and this goes back to the other
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CROSS- DORAN (HANCHET)
Q. Right. Okay. Well let rre
make it very clear for you then. So up
until Deoember 2011, you would agree that
Penson was providing all these services,
right?
A The ansvver is again having run
a clearing business, we would kitchen
sink these agreerrents. A lot ofthese
charges -I would say if Opus used these
then they would be charged for it What
I'm saying to you is that this agreement
is k[chen sin ked and most ofthe stuff

heard what Mr. Pendergraft and Mr. Abdalla
said?
A. This would be the clearance
fee.
Q. This is the clearance fee?
A. Thafs ocrrect.
Q. So now we're talking- so you
agree we're talking aOOut clearing,
right?

giving me a very general statement with
no timeline.

testimony, a clearing broker not only
holds the security and serves as a
custodian but they're also an asset
servicer. So they do oorpxate actions,
they do dividends, they do wires in and
out, they do proxy voting, they do all

those things. So sorre of these things
were being provided clearly by Penson up
until a certain point.
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CROSS- DORAN (HANCHET)
A If Penson is clearing for
Opus, correct.
Q. I'm just talking whatthe
schedule says.
A Sure, right.
Q. Okay. So and then [talks
aOOut equities and options and futures
and those were services that Penson was
able to provide to Opus notw[hstanding
hard cap letter, right? Hard cap letter
didn't impact on Penson's ability to
provide those services, oorrect?
A. ~ did not impact their
ability to provide those services, [did
not.
Q. Okay. And then if we go on,
there's a series of pink sheet, bulletin
board stock, maximum $5 for execution,
exclusive of passthrough fees, it goes on
and on, talks about all these things,
talks aOOut paper confirms, expanded
statements, blue sheet charge, these are
all services that Penson was able to
charge its customer for, like any

Page 995

on here isn't relative to Opus's
businesses and that clearing firms
kitchen sink the agreements so if a
client does sorrething they get charged
for [. Most of the charges aren't

relevant but I would say the ones that
are would be provided by Penson during
the tirre that Opus was there.
Q. I'm just asking you whether
you agree that the oontract provides for
services that are listed on this exhibit.
If you don~ know you can say you don't
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Page 996
1

CROSS- DORAN (HANCHET)

Page 998
1

CROSS- DORAN (HANCHET)
So let me oome back to [.

2 know, thafs fine. I justwantto get an

2

3 answer to that question.
4
A Okay, I agree. Whether or not

3 Are you saying that Penson oould no
4 longer provide all these services that

5 the client uses them or not is a
6 different story. I agree.
Q. Fair enough. So providing
7
8 oonfirms and statements, I mean we saw

5 are listed on schedule A after receipt of
6 the hard cap letter? You're not saying
7 that, right?
8
A I'll tell you exactly what I'm

9 some statements so we knavv they were
10 doing that, right?

9 saying.
Q. Okay. Why don~ you answer my
10

11
12

A.

Q.

Up umil the time that OpusSure, all pre December.

11 question though?
12
A. Restate your question.

Q. Are you saying that after
13
14 reoeipt ofthe hard cap letter, Penson
15 was no longer providing- oould no
16 longer provide all these services?

13 Assume my questions are all pre December
14 2011.
15
A. Right.
Q. So they're providing all of
16
17
18
19
20
21
22

these services and then we get to the end
it says something about interest on
acoount, do you see that? Have you any
idea what that is?
A. Interest on acoount, well
there's no information. It says TBD, to

17 Because you say 18
CHAIRMAN: That was the
19
question.
20
MR. HANCHET: Okay.
21
A. They oould provide those
22 services.

23 be determined.
Q. I'm just wondering if you have
24
25 an idea what thafs about?

23
24
25

Q.
A.

Q.

Thank you.
Sure.
Those services, in fact,

Page 997
1
2

CROSS- DORAN (HANCHET)
A Again and I'm going to be very

Page 999
1
CROSS- DORAN (HANCHET)
2 agreed to and documented in the PM

3 clear, having run a business and having
4 done a lot of these pricings, to me it
5 can mean a lot of things. It can mean
6 interest on a credit balance or a free
7 balance. Interest on an acoount doesn't
8 sound to me like a charge because if
9 you're going to say charge, you would see
10 deb[ interest, deb[ to be charged, nct
11 interest on aa;ount. Interest on an

You're talking about portfolio margining
lending, right?
A Exactly. We are talking aboU[
9
10 this agreement
Q. l'mw[hyou.
11

12 acoount infers to me as a professional as
13 credit to be eamed on a credit balance.

12
13

Q. So you really have no idea why
14
15 this is here on schedule A is that what
16 you're saying?
17
A. In this state I really can't
18 tell you why «s here.
Q. Fair enough. So lefs go back
19

14
15
16
17
18
19

20
21
22
23
24
25

to your statement back here. You say in
your expert report, indeed because Penson
oould no longer provide the services
agreed to and documented, and documented
in the PM agreement, they were no longer
able to oomply w[h the agreement

3
4
5
6
7
8

agreement. Okay.
So when you say they couldn't
provide services, you're actually talking
aOOut a subset of services, aren't you?

A.

Q.

Okay.
Navv do you have an

understanding one way or the ather
whether the hard cap letter precluded
Penson from offering unlimited intraday
margin lending?
A. I don'tthink [addresses

intraday margin lending.
Q. ~doesn't prohib[ it, right?
20
21
A. Doesn't prohib[ [.
Q. Do you knavv one way or the
22
23 ather whether Opus was doing intraday
24 lending in excess of $40 million in that
25 time frame?
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CROSS- DORAN (HANCHET)
A Opus's trading behavior was
oonsistent from the time they went from a
JBO to the time they became a customer.
So as [relates to day trading buying
pavver, I'm not sure what the relevance of
your question is.
Q. Well because thafs another
service that Penson was providing as a
PMA provider, isn't it?
A. lntraday financing is not
financing. You trade in and out and you

1
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CROSS- DORAN (HANCHET)
and I apologize. Here. If you tum to
page 6 ofyourexpert report. You make
reference to rule 431, you see that?
A Yes.
Q. And then you talk about $5
million. Do you have an understanding as
to whether the $5 million depos[ that
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go homeftat.
Q. Did thisA. You just asked me.
Q. Did this hard cap letter
preclude them from offering that service?
A. No.
Q. Thank you. So there's another
service. And overnight margin lending,
we talked aboutthat. Did the hard cap
letter preclude Penson from offering
overnight margin lending?
A. What I would say as [relates
to Opus is two things. Opus oomracted
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19
20
21
22
23
24
25

A. I would say that the $5
million deposit was made because it's a
time that portfolio margin was approved
by the regulators for again certain
entities. It was initially designed for
professional trading type of clients, in
this case JBO clients that became
customers.
The requirement was $5
million. The $5 million also served to
alleviate or eliminate the need forti me
and tick specific to day trading buying
pavver.
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CROSS- DORAN (HANCHET)
for six and two thirds and Opus didn't
oontract for the problems that Penson
had, hence the negotiations in the side
agreement and the portfolio margin. So
to ansvver your question, they might have
been able to provide ovemightfinancing
for clients that didn't oonsume and
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CROSS- DORAN (HANCHET)
So in other words if the
cliem had $5 million, then the amount of
leverage intraday oould really be
determined by the clearing firm based on
their own risk tolerance of the clienfs
behavior.
Q. Do you have an understanding
as to whatthe $5 million has to do w[h

was placed in Penson has anything to do
w[h nule431?
A.

Q.

I would say two things.
Okay.

Page 1001

didn't have the agreements that Opus had
and didn't consume the am.Junt of balance
sheet that Opus did. Butthey would not
be prohib[ed from providing clients like
that financing.
Q. Let me ask it again. Did the
hard cap letter preclude Penson from
offering Opus up to $40 million in margin
lending overnight, yes or no?
A. Did [ preclude them? No, [
did not.

Q.

There's another service they
were able to offer, isn't if? Yes, okay,
enough. Thafs tautological.
Now you talk a little b[
aboutthe $5 million in your expert
report. Let me see exactly what you say

Page 1003

intraday day trading, can you answer that
one?
A. Didn't I explain that?
Q. You did. Could you say [a
little differently?
CHAIRMAN: Whafs the
question?
Q. Can you clarify that a little
bit? I was listening and I didn't
understand.
CHAIRMAN: Why don't we have
the last question and answer.
A. Can we read it back. I'm
oonfused as to why you are oonfused and I
don't mean it in a bad way. lfs a lat.
(The requested portion of the
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Page 1004
1
2

CROSS- DORAN (HANCHET)

Page 1006
1

reoord was read.)

CROSS- DORAN (HANCHET)

2 they signed up to stay away or notto be

Q. I'm sony for asking the prior
3
4 question. What do you mean by time and

3 bargained or part of Penson's problems.
4
In other words, it had nothing
5 to do w[h Penson why they negotiated

5 tick?
6
A Time and tick is the
7 methodologygovemed by nule 431 or day
8 trading, New York Stock Exchange day

6 this language. They negotiated this
7 language because they had to protect
8 themselves from a ten-year fixed

9 trading buying power where the clearing
10 firm must assemble the buys and sells of

9 exclusive agreement. They had to afford
10 themselves some oomfort, some language

11 the clients real time to assess their
12 intraday risk. That's what I mean by

11 that in the evem the clearing firm that
12 provided them leverage to enable them to

13
14
15
16

time and tick. And most clearing firms,
including the ones that I worked at,
specifically Merrill Lynch, didn't have
the infrastructure to be able to provide

13 run their business became insolvent or
14 was trending towards insolvency, they
15 needed an out.
Q. Sure.
16

17
18
19
20
21
22

that time and tick so it was much easier
to ask the clientto putthe $5 million
in so it would alleviate them and give
them relief from the day tirading buying
pavver regulations.
Q. Okay. I apologize before

17
18
19
20
21
22

23 again.
24
A. That's qu[e all right.
Q. Lefs take a look at what you
25

A.

And that's what this agreement

is.

Q. Sc let me try again because I
really wam you to pointto the language.
You said there's language, we provided
for this. Where - I wrote down my

23 question because I didn't want to lose
24 [.
25
A. Okay.
Page 1005

Page 1007

CROSS- DORAN (HANCHET)
1
2 say about section 1 ofthe PMA. So again

1
2

CROSS- DORAN (HANCHET)
Q. Where do you find this in the

3
4
5
6
7
8

3
4
5
6
7
8

agreement? And this I mean because it
imposes an obligation on Penson to
require no more than the 5 million
depos[, don't want to talk about that.

lefs keep our thumb in your report and
go back to P 4. And you make the
statement in your expert report, this is
nat a standard provision in a PM
agreement. You testified about that
Because it imposes an obligation on

9 Penson to require no more than the $5
million depos[. And here's the part I
wam to ask you aboU[. And to provide

And to provide the maximum margin
allovvable. And to provide the maximum
9 margin allowable. Where does [say that
10 in the PMA side agreemem? Thafs what
11 we're looking for.

10
11
12
13

the maximum margin allowable under the
law.

12
A. Sure. The portfolio margining
13 agreement side agreement is the client is

14
15
16
17
18
19

lfs the and to provide the
maximum margin available under the law,
where is that found in the PM agreement?
A. It is a portfolio margining
agreement and the client signed it for
two things. They signed up for six and

14 signed up for six and two thirds which is
15 the maximum am.Junt.
Q. I'll tiry again and maybe I
16
17 need the chairs help.
18
A. No, no.
Q. Where in the agreement does it
19

20 two thirds as determined by the OCC TIMS
21 model, which I believe the TIMS model

20 say that? Just point me to a line and
21 say «s right here?

there's documentation representing the
methodology that Penson uses to calculate
the iXJrtfolio margin and we oould
side-bar on that. And then furthermore

22
A. lfs not stated in the
23 agreement.
Q. Oh, it's not in the agreement.
24
25 Got it

22
23
24
25
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Page 1008
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- DORAN (HANCHET)
A I'm inferring «sa portfolio
margining agreement and it's inferring
six and two thirds and the maximum
am.Junt.
Q. So you're inferring a maximum
am.Junt. This is the heart of the case
you realize and you're inferring this?

A

No, I'm not.

Q.

Those were your words, sir.
CHAIRMAN: Slowdown. He's
answered the question he's

inferring it Do you have a
question, Mr. Hanchet?

MR. HANCHET: I have no
further questions on that. He's

inferring.
Now le«s talk a little b[

Q.

more aOOutthe $5 million in the account
Do you have an understanding as to
whether Penson ever asked for more than

$5 million from this initial deposit?
A. The way margin works is as
this acoount ramped up I would expect
that either the cliem depos[ed

Page1010
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- DORAN (HANCHET)
and beyond the $5 million, your pos[ion

13
14
15
16
17
18
19
20
21
22
23
24
25

they never ask for any more, at a minimum
under this oontract, in your world,

as I understand it is pursuant to this
implicit maximum requirement, they would
have had to offer $5 million times six
and two thirds, right?
A I think you're oonfusing an

in[ial depos[ IMth the growth of a
portfolio.

Q.

I'm just talking abootwhat

the oontract says and the way you seem to
interpret it So there's $5 million, if

Penson had to provide $5 million times
six and two thirds to one, that was what

they had to provide under this TIMS model
that you keep talking about?
A. The«s oorrect.
Q. So if they never asked for
more -let me put [differently. So I
think what you said a moment ago is, but

Opus had the abil[y to plaoe more assets
in this aoooum, didn't they?
A. Why wouldn'tthey?

Page 1009
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- DORAN (HANCHET)
add[ional cash or had a regulatory
obligation as a resu~ of the TIMS model
to depos[ the appropriate equ[y when
their portfolio grew. So if that answers
your question, let me know. If it
doesn't-Q. It doesn't The question is
do you know one way or the other whether
Penson ever asked, satisfying these
rational risk based judgment, et oetera,
whether Penson ever asked for more than
the in[ial $5 million deposit? Yes or
no, if you know?
A. I'm nat aware.
Q. So there's been noA. And furthermore I've nat been,
as we know, I've not been shavvn any
margin calls or written margin calls or
notifications for m.xe requirement or

oollateral.
Q. Okay. So if Penson never
asked for any additional margin, lefs
assume that, okay, they never asked for
anything- an additional depos[ above

Page1011
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- DORAN (HANCHET)
Q. Exactly. So they could have
pot in more money, right, and ifthey
did, Penson would be required -I knew
that Wthey did, Penson would be
required to offer six and tvvo thirds
times whatever they pot in on top ofthe
5 million, right?
A Depending on the portfolio
oonstructthe answer is yes. Assuming
that they were in oomplianoe w[h the 15
percent ofthe OCC TIMS model, they would
be gramed that leverage.
Q. So hear me out Lefs suppose
Opus decided to put in a hundred million
dollars. Right?
A. Sure.
Q. That means that Penson would
be required, can't do the math, to offer
margin lending for hundred million dollar
portfolio plus five, $105 million times
six and tvvo thirds, thafs your position,
right, thafs IMhat this oontract says in
your mind?
A. That is my pos[ion and that
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Page1012
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- DORAN (HANCHET)
is what the historical charts would show
because you exactly lined up the hundred
million dollar portfolio deb[ balance.

Q.

I'm not done.
Fine, fine.
Q. Lefs suppose they put in a
billion dollars, billion dollars. Six
and two thirds peroent, thafs what
Penson has to do, isn't it?

A

Right.
Q. NowA. Let meQ. No. Go ahead.
A. No, go ahead.
Q. Just let me finish.
A. Finish.
Q. Sc a billion dollars. But
didn't you hear Mr. Franko testify about
limitations that were imposed upon a
portfolio margin lender where theywhere there were capital restrictions on
how much portfolio lending they oculd
offer? And in fact Mr. Bakal asked
follow-up questions to that Do you
A.

Page 1014
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- DORAN (HANCHET)
the restrictions around the capital,
thafs exactly what Opus was looking to
protect [self from. They wanted

13
14
15
16
17
18
19
20
21
22
23
24
25

Penson without discretion risk based
rules oould not change the margin rules
on them.
Q. Right. I get that Okay.
No, bU[ I mean the billion dollar example

portfolio margin to the fullest extem
irregardless or independent of the
financial oondition or the capital, the
net cap[al that Penson had. So again
I'm going to go back to the statement
they wamed twc things. They wanted six
and two thirds as determined by the OCC
and they had wanted protecton that

A.

Q.

I gave you an answer.
Exactly. I know where you're

ooming from.
A. Theoretically and
hypcthetically the answer is yes.
Q. In your expert opinion on page
7, I thought I remembered this. Sc we're

Page1013
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- DORAN (HANCHET)
remember that exchange?
A I do.
Q. So how do you reconcile that
exchange with this effectively unlimited
provision as you interpret this
provision?
A Well ocuple ofthings.
Q. Yes.
A. First of all, and
hypcthetically and theoretically, if Opus
wamed a billion dollars theoretically
they would be entitled to [, okay. And
lefs go back again. I've been in this
as a practitioner. We've had acoounts
very similar at Merrill Lynch that have
oome in after we got to know each ather
and have ramped up. Their portfolios
started the same way and went in in

excess of a billion dollars in balances.
And as Mr. Pendergraft suggested earlier
back in the earlier testimony, everybcx:ly
was happy. If the dientwas sua;essful,
the clearing firm was successful.
Now back to your point about

Page1015
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- DORAN (HANCHET)
back toA P29.
Q. P28.
A Thank you.
Q. On page?. In the paragraph
right above the August 26 line, you
write, "In addition, throughout this time

it is my understanding that Penson never
once asked for an additional def:Qsit from
Opus pursuantto section 1 the PM
agreement" I thought I remembered that
but do you remember writing that in your
opinion?
A. I do.
Q. And so doesn't that mean that
the only amount that Penson is required,
even under your scenario, the only amount
that Penson is required to offer up is $5
million times six and tvvo thirds?
A. Why would you say thaf?
Q. Because Penson never asked for
more m:mey. Then it was only
unilaterally available to Opus to
increase the def:Qsit and therefore drive
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Page1016
1

CROSS- DORAN (HANCHET)

Page1018
1

2 up Penson's obligation in your words to

CROSS- DORAN (HANCHET)

2 what you wrote in your ref:X)rt.

A

3 offer margin lending, right?

3

A Okay. I hate to say time out
5 again.

4 a maintenance margin requirement, which

4

6

Q.

I think they would have under

5 is different This goes back to the
6 depos[ at around the 15 peroent Sc

Thafsokay.

A Lefs go back to the due
8 diligence process that we just explained.

7 what I'm saying is they probably, almost

9 Penson was fully aware of the type of

9 existence ask for m.xe capital as it

10 business that Opus was going to be. Opus

10 relates to a maintenance margin as

ran a proprietary trading firm where
12 certain cap clients or certain people

12

13 w[hin Opus were allocated cap[al. Opus

13 assuming that from a regulatory

14 was also dependent on leverage to run

14 perspective that when Opus grew, right,

15 that business and to attract those

15 and their f:Qrtfolio expanded or

16 traders. Leverage vvas a component of havv

16 oontracted, their requirements under TIMS

17 they generated alpha and how they

17 did the same. They e[her expanded or

18 generated retum on capital.

18 ocntiracted. And w[h that, Opus as a

7

8 certainly did during the oourse of their

11

11

So what you're asking me is,

discussed earlier.
That, you know, but I'm

24

portfolio? Is that what you're asking

19 matter of margin 101 would have met those
20 regulatory calls and 15 percent
21 requirements by depositing cash.
22
So to answer your question in
23 a roundabout way, did Penson ask for
24 cash? They would have had to have issued

25

me?

25 a margin call depending on the activ[y

19

20 you think that Opus entered into
21

agreement w[h multiple tiraders and had

22 historically run balanoes like that and
23 their intention was to run a $5 million

Page1017
1
2

CROSS- DORAN (HANCHET)

Q.

I'm merely reporting - I'm

Page1019
1

CROSS- DORAN (HANCHET)

2 that was ocmemplated or executed by

3 merely reading back to you what you said,

3 Opus.

4 that Penson never asked for more. And

4

5 I'm wondering doesn't that mean that

5 would say yes.

Sc the answer is likely, I

Q.

6 Penson's obligation, obligation, this is

6

7 your word, because remember Penson's

7 question. Paragraph 1 I think we agree

8 position is it was entirely

8 speaks to Penson's ability to ask for the

I have a slightly different

9 discretionary, right, you knowthafsthe

9 customer to deposit additional cash or

10 other [X)Sition?

10 secumies, right? Thafs what peragraph

11

A.

Correct, which we disagree,

12 right.
13

Q.

11
12

Sc the fact that they never

1 speaks to?

A.

We're back to the portfolio

13 margin side agreement now?

14 asked for$5 million you think is just

14

Q.

Yes.

15 not relevant, I guess?

15

A.

P4, right?

16

Q.

~says

16

A.

Did we discuss the relevancy

17 of the $5 million?
18

Q.

No, the fact they didn~ make

19 add[ional-

20

CHAIRMAN: Listen to his

21

question, answer it You don't
have to engage in discussion.
A. Okay. So in other words, did

22
23

24 they ask for more than $5 million?
25

Q.

You think they didn't, thafs

add[ionally if at any

17 subsequent time Penson, in its good faith
18 discretion based on a rational risk-based
19 judgment by Penson, requires an
20 additional deposit, requires an
21

add[ional deposit?

Correct.
23
Customer will de[XJsit
24 additional cash, etcetera. So this is

22

A.

Q.

25 speaking to deposits, right? Now-
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Page 1020
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- DORAN (HANCHET)
CHAIRMAN: Wait a second. He
didn't answer the question.
A Is it speaking to deposits?
It says deposit It says depos[, yes.
Q. So if I understand this
provision, you tell me if you agree, the
only way Penson can request additional
deposits is if they have a rational
risk-based whatever [says, I'm sony,

13
14
15
16
17
18
19
20
21
22
23
24
25

for the oonversation?
A. Excluding maintenance call,
right, and you can't oontract a

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- DORAN (HANCHET)
A Yes, they do.
Q. And a margin call is
basically, it oould be a sell off,
oouldn't [, right?

judgment unless, unless it's a
maintenance call but lefs exclude that

maintenance call. In ather words, you
can't oontract a regulatory maintenance
call. You can contract discretion as it
relates to the abil[y to change a 15
percent number but you cannot contract a
maintenance call.
Q. Navv you are well aware based
on your experience atABN Amra and
elsewhere that clearing firms make margin
calls from time to time?

Page 1022
1
2
3
4
5
6
7
8
9
10
11
12

CROSS- DORAN (HANCHET)
A I did.
Q. My question is, aside from
that scenario, would PensonA Before you go further. Didn't
we define that's a maintenance margin
call because they're ouitside the TIMS or
is that initial margin call?
Q. We don't have to talk about

13
14
15
16
17
18
19
20
21
22
23
24
25

retain a right to sell off securities in
a borrowing customer's aa;ount, don't

maintenance margin.

A.

Q.

Fine.
Doesn't a margin lender always

they a"'ays retain that right?
A. Does [ always have the right
to liquidate?
Q. Yes.
A. Wyou liquidated, okay, if
you liquidated - [depends on the
nature of a liquidation because I've been
involved in them, in the sell off of2008
and obviously liquidating clients that
were providing too much risk to the
booka.

Page 1021

A Sure, the prioe cifthe
securi[y thatthe client holds
depreciate, as a result of that it puts
them into a call or sub 15 percent as set
forth by the TIMS mcdel.
Q. Sc is [your testimony that
the only basis for making -the only
rationale that Penson could employ in
making a margin call would be if this
ratio fell outside of the six and tvvo
thirds peroent? Do you understand my
question?
A. I do not
Q. I apologize.
A. That's okay.
Q. What you said a moment ago, I
think, is you understand margin calls and
margin calls are made when someone is
ouitside the TIMS ratio. I think that's
what you said.

Page 1023
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
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17
18
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20
21
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23
24
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CROSS- DORAN (HANCHET)
Wyou're going to liquidate
them, you're obviously changing their
margin, right, you're taking away their
ability to finance vis-a-vis a
liquidation.
Q. Yes.
A And as a result of that
rem.Jval of margin privileges or the lack
of financing because you're selling or

liquidating themQ. YesA. -you're asking me now how
this relates to the agreement or what
exactly are you asking? I agree with you

Q.

I'm asking you can they make

sell offs, can you make a sell off?
A. The ansvver is yes.
Q. That has ncthing to do w[h
raising a depos[, does [? That's
changing the ratio, you just explained
that ~ changes the ratio but «s by
selling positions and a clearing firm
retains that right, irrespective of
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Page 1024
CROSS- DORAN (HANCHET)

1

2 paragraph 1, don't they?
3

A

Page 1026
1

CROSS- DORAN (HANCHET)

2 world at Merrill Lynch an advanoe rate,

Irrespective of paragraph 1,

3 thafs kind of dry powder advanoe rate,

4 they may retain that right depending on

4 thafs kind of how we use it.

5 havv the agreements read.
Q. Now in this case is there
6

5

7 anything in these agreements that you see

7 that Let me ask you this.

I don'tthink thafs how they

Q.

6 were using the expression. Sclwcn'tdo

A

Okay.

8 that precluded Penson from selling out

8

9 Opus?

Is it your understanding one
10 way or the other whether a clearing firm

10
11

A.

9

I do not see anything in those

agreements that preclude Penson from

11

12 selling out Opus.
13

Q.

Q.

has the ability to change the six and two

12 thirds to something less? They always
13 maintain that discretion?

Thank you. Now when you were

If the dientdoesn't have

14 in this room before, do you remember Mr.

14

15 Pendergraft and Mr. Franko talking about

15 provisions or protections against it in

16 the ooncept of an advance rate?

16 their agreements, they may and usually do

17

It was back in November. When

A.

A.

17 have the ability. Again, sans protecton

18 you define advance rate, what do you mean

18 and language and terms, yes.

19 by advanoe rate? Clarify what they were

19

20 talking about.

20 and protections, when we're talking about

21

Q.

Well you oculd say I don~

21

22 remember and thafs okay and then I'm
23 going to ask you if you know what an
24 advance rate is.
A. I don't remember.
25

Q.

And when you say the language

exhib[ P 4, are you talking aboutthe

22 implicit provision we were describing
23 before or something else?
24
A. I'm talking aboutthe stated
25

negotiated ocntracted language in the

1

CROSS- DORAN (HANCHET)

Page 1025
CROSS- DORAN (HANCHET)

1
2

Q.

Okay. Do you know what an

3 advance rate is in the clearing oontext?
4

A

In the clearing ocntext I

5 would say an advance rate really speaks

Page 1027
2 portfolio margin side agreement in
3 paragraph 1.
4

Q.

Now if you lock atthatthough

5 [doesn't say anything aboU[ TIMS or six

6 to the financing oomponent of the

6 and two thirds, righf?

7 clearing relationship.
Q. Right.
8

7

9

A

And may represent, may,

10 depending on how people are using the
11

nomenclature, may represent dry powder or

A

Portfolio margin is what the

8 document is entitled, six and tvvo thirds
9 is what portfolio margin is. Could it
10 say something else if it vvasn't portfolio
11

margin? Would [say-

12 reserve balance sheet, an advance rate

12

Q.

I don't know.

13 that a client may use.

13

A.

WI was selling -

Q.

I just asked about the

14

Q.

Mm-hmm, okay.

14

15

A.

The reservation or the reserve

15 peroentage rate, thafs all.

16 of a balance sheet so the customer knO\rVS

16

17 that under times of duress, when the

17

was written in paragraph 1. I

think you've answered that.

CHAIRMAN: He asked you what

18 markets are most volatile, when the

18

19 trading opportunities are most

19

THE WITNESS: Sure.

20 opportunistic, that they have an advance
21 rate, that their margin is either going
22 to be the same or in some cases the
23 advance rate gives them more if they need
24 it. Of oourse it can't go more than the

20

CHAIRMAN: Otherwise respond.

21

THE WITNESS: Thank you.

22

MR. HANCHET: I have no

25

regulatory, but when we've talked in my

23
24
25

further questions forth is witness.
CHAIRMAN: Mr. Hanchet, thank
you. Ms. Klein.
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Page 1028
1

REDIRECT- DORAN (KLEIN)

2

MS. KLEIN: I have sorre

Page 1030
1

REDIRECT- DORAN (KLEIN)

2 part of the agreement as vvell, and this

3

redirect and maybe I can clear up

3 sets forth the margin, explains what

4

sorre of these things.

4

6 «s based on - [ basically goes

6 BY MS. KLEIN:
7

Q.

portfolio margining is, it explains that

5 it sets forth margin requirements and

5 REDIRECT EXAMINATION

So tuming back to exhib[ P

7 through what portfolio margining is and

8

4, the f:Qrtfolio margining agreement. In

8 what- how «s assessed, right?

9

the first paragraph of that agreemem do

9

10

you see that- well first of all ifs a

10

11

side agreement, correct?
A Correct
Q. So in the first paragraph [

12 pricing mcx:lel which we've been referring

12
13

11

A
Q.

Correct.
And so this makes it dear

that it uses the options theoretical

13 to as the OCC TIMS mcdel, ocrrect?
14

A.

TlMS, ocrrect.

15

Q.

And thafs in paragraph one of

16

talks to in addition to the customer
acoount, margin and short account
agreement and the customer option

17

agreerrent, do you see that?

17

A.

Mm-hmm, yes.

Q.

And if you refer to exhib[ P

14
15

16 that page, right?

18

A

I do.

18

19

Q.

So those documents were also

19 7 in claimanfs binder which is also in

20
21

22

part of this agreement, correct?
A Yes.
Q.

Or this was-

25

A Side agreement An annex to
the other agreements.
Q. And if we tum to exhibit P 6,

1

REDIRECT- DORAN (KLEIN)

23
24

20 evidence and you look at this document, I
21

think maybe you were thinking ofthis

22 document before?
23
A. I was thinking ofthis
24 document.
25

Q.

So this makes clear that

Page 1029

Page 1031
1

REDIRECT- DORAN (KLEIN)

2 which is in evidence, and you look at

2 Penson employs the OCC TIMS model,

3 these documents, are these the aa;ount

3 oorrect?

4 documents that are referenced that this

4

A

That is oorrect.

5 is a side to?

5

Q.

And [goes through how it

6

A

Yes.

6 does the calculations, right?

7

Q.

All right And if you refer

7

A

8 to the fourth page of that, the one

8

Q.

Correct.
So going back to the questions

9 thafs titled on the top new acoount

9 that Mr. Hanchetwas asking you, w[h

10 form, portfolio margin acoount, do you

10 regard

11

seethatw[h the Bates number6852 on

12 the bottom?
13

A.

14

First page and then we areCHAIRMAN: Next page.

11

to the depos[ and the depos[

being requested, are you saying that Opus

12 never had to have more than 5 million of
13 deposit in its aa;ount?
14

A.

I'm nat saying that To run a

15

A.

Where are we nov.f?

15 portfolio ofwhatthey ran, ofocurse

16

Q.

I'm looking altha! document

16 nct.

17 on the top says nevv aa;ount form

17

18 portfolio margin account

18 that- I think I heard you say that

Q.

All right. So are you saying

19

A.

Yes.

19 Opus had to have 15 peroem depos[ in

20

Q.

So these documents are also

20 this acocunt; is that right?
21
A. 15 peroent Again as I stated
22 earlier, what is portfolio margin? It's
23 a rules and risk based margin methodology
24 that sets the requirements based on

portfolio account agreement between
22 Penson and Opus, oorrect?
23
A. Yes.
21

24

Q.

And so and this goes through

25 and ~sin very tiny type butthis is

25 everything thafs listed in the
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- 12/16/201Bages 1032 .. 1035

Page 1032
1
2
3
4
5
6
7
8
9
10
11
12

REDIRECT- DORAN (KLEIN)
descriptions here in the new acoount
paperwork. Essentially it shocks the
portfolio and projects the greatest net
loss on the underlying positions in the
portfolio. So Q. When you're saying that Penson

13
14
15
16
17
18
19
20
21
22
23
24
25

asked for mere than the 15 percent to
support the portfolio?
A. No. They would always have to
have the 15 percent. The 15 percent
national amount would obviously be a
bigger number because the portfolio gct
bigger.
Q. So you're saying the 15

never asked for more deposit, are you
saying that it never asked for more than
the 15 peroent?
A. I'm assuming they did.
Q. Well you're assuming they

percent amount would obviously have to be
bigger than 5 million?

A. That's right That's what
we're saying.
Q. So when you're saying that

Page 1034
1
2
3
4
5
6
7
8
9
10
11
12

REDIRECT- DORAN (KLEIN)
was set forth in those documents and this
agreement which was a side to those
documents?
A That's ocrrect.
Q. So if Penson wanted to ask for
the add[ional depos[ above those

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. So paragraph 1 then would
limit Penson's ability to impose house
lim[s other than whafs set forth in

requirements to change that leverage then
they had to follow this prooess?
A. Then they had to go back to
process in paragraph 1 ofthe portfolio
margining agreement.

here in these documents?
A. ~would lim[ their ability
to impose house limits or that additional
buffer that I just stated around the six
and tvvo thirds, and clearly and pursuant
to the language if they wanted to instill
or put in those buffers, that would be a
change in the margin policy and it would
have to require the rational based risk
written notification that they were in

Page 1033
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

REDIRECT- DORAN (KLEIN)
Penson never asked for additional
deposit, you're saying you're not aware
that they ever asked for a depos[
greater than the 15 peroent; is that
right?
A No. And to that point mcst
providers of f:Qrtfolio margin have a
house policy and the house policy is
typically more stringent than the six and
two thirds because they wantto pU[ a
little buffer in betvveen the six and two
thirds and the house. And as a resu~ cif
that Penson neverdidthatwith Opus. ~
was six and tv...o thirds because they were
never provided any house policy statement
or any additional buffer requirements
regarding their portfolio margin acoount
cther than what was stated in the TIMS
mcx:lel in this documentation.
Q. So you're saying that this
document, so whatever the house
requirements were or whatever the-- and

whatever the TIMS mcdel provides, Opus
was agreeing to that pursuant to whatever

Page 1035
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

REDIRECT- DORAN (KLEIN)
fact going to do that. Otherwise they
were providing portfolio margining
agreementto the extent cif the TIMS model
as provided in the paperwork.
Q. So Mr. Hanchet asked you a lot
aOOut clearing brokers discretion and
what usually goes on in the industry and
what discretion they have to change
leverage or to change margin
requirements. This agreement was
different, right?
A. This agreement is unique, rare
and different because [took that
discretion away from Penson.
MS. KLEIN: I don't have any
further questions.
CHAIRMAN: Okay. We've got to
wrap it up but if you have one more
minute. If you need more time we
will have to oome back tom.Jrrow.

MR. FRIEDMAN: I want to ask
some questions.
CHAIRMAN: So the witness will
be back tomorrovv.
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- 12/16/201Bages 1036 .. 1037

Page 1036
1
2

REDIRECT- DORAN (KLEIN)
MR. HANCHET: Maybe we should

3 just stop now and I'll just pick up
4 on a couple of questions tomorrow
5 as well. Start w[h that. ~
6 won't be long.
7

CHAIRMAN: Thafs fine. Let's

8 call [a day. We will be back
9 tomorrow ten a.m ..
10

(Time noted:4:42!1>.m.)

11
12
13
14
15
16
17

18
19
20
21
22
23

24
25
Page 1037

1
2

CERTIFICATE

3
4 STATEOFNEWYORK )

:ss.
5 COUNTY OF NEW YORK )
6
I, MARK RICHMAN, a Certified
7 Shorthand Reporter, Registered
8 Professional Reporter and Notary Public
9 w[hin and for the State of New York, do
10 hereby oertify that the foregoing
11 proceedings were taken before me on
12 December 16, 2015;
13
Thatthe w[hin transcript is

14 a true reoord of said proceedings;
15
Thall am not connected by
16 blood or marriage w[h any of the parties
17
18
19
20
21
22
23
24
25

herein nor interested directly or
indirectiy in the matter in oontroversy,
nor am I in the employ of the counsel.
IN WITNESS WHEREOF, I have
hereumo set my hand this __ day of
2015

MARK RICHMAN, C.S.R., RPR
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PENSON TECHNOLOGIES LLC, (FKA
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PENSON FINANCIAL SERVICES, INC.),
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5

6

Claimant,

7

Case No. 14-00:257

8

v.

9
10

OPUS TRADING FUND LLC,

11

1:2

Respondent.

13

-----------------------------------)(

14

Day 5

15

16

One Liberty Plaza

17

New York, New York

18

19

December 17,:2015
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10:01 a.m.
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:2:2

ERIC S. HUTNER, Chairman
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JEFFREY FRIEDMAN, Arbitrator
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1 APPEARANCES:
2
3
4
5
6
7
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24
25

MAYER BROWN LLP
Attorneys for Claimant
1675 Broadway
New York, NY 10019-5820
BY: MARK G. HANCHET, ESQ.
CHRISTOPHER J. HOUPT, ESQ.
VIRGINIA C. PAUTZ, ESQ.
(mhanchet@mayerbrown .com)
(choupt@mayerbrown .com)
(vpalitz@mayerbrown .com)
COLE SCHOTZ P.C.
Attorneys for Respondent
Court North Plaza
25 Main Street
Hackensack, NJ 07601
BY: WENDY F. KLEIN, ESQ.
WARREN A. USATINE, ESQ.
MICHAEL R. YELLIN, ESQ.
MARK J. PESCE, ESQ.
(wusatine@coleschotz.com)
(wklein@coleschotz.com)
( myellin@ col esch otz .com )
(mpesce@coleschotz.com)
ALSO PRESENT:
MARK PECKMAN
STEPHEN DORAN
BRYCE ENGEL
PHIL PENDERGRAFT
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DORAN
inferred from the language of that
paragraph- Mr. Hanchet asked you
a question whether if Opus had oome
up with a billion dollars in
eqully. whether. I believe this was
the question. In any case ~s my
question. If Opus came up willh a
billion dollars of capital. that
you inferred - do you infer from
that language that Penson was
obligated to lend them six and two
thirds billion dollars in margin?
THE WITNESS: The answer is
hypothetical~ and theoretically.
as I said yesterday. yes. I think
he stated that ~they required a
billion dollar debit. wihich is the
same. wihich would require six and
two thirds. So the answer is yes
hypothetical~ and theoretically.
And I can go through that.
MR. FRIEDMAN: No. no.
Hypothetical~ then there was no
limit is that correct? In other
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DORAN
words. ~they found a wacko
billionaire. say Donald Trump wiho
walked in w[h a hypothetical $10
billion. ~Opus found that
investor and came in. they would be
required to come up IMth $66
billion in loans. and of course ~
they couldn1. g'-'en their equity
base. right?
THE WITNESS: Correct.
MR. FRIEDMAN: So you infer
from the language of this then that
Opus had the abillly unilateral~
after having oollected twenty or
$40 million for the signing of this
contract and their comm[ment. they
had the unilateral abilllyto force
Penson to default. basical~. at
any time just by ooming up w[h a
big enough demand and coming up
with eqully that would support that
demand?
THE WITNESS: I'm not saying
that. What I'm saying is that the
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DORAN
CHAIRMAN: Good moming.
everyone. It is 10:01 on Thursday.
December 17th. 2015. We are here
for the 5th day ofthe hearing in
the matter of Penson Technologies
versus Opus Trading. FINRA case
number 14.00257.
We are in the middle of Mr.•
or closer to the end of Mr. Doran's
testimony. And I believe we have
Mr. Hanchet doing some further
cross examination.
MR. HANCHET: I'm sony. I
have no further questions.
CHAIRMAN: Okay.
Short. to the point. Anything
further? I know. Mr. Friedman. you
said you had a few questions. So
we will have the panel ask
questions.
MR. FRIEDMAN: In discussing
exhibit P 4. this contract. and in
particular the first paragraph you
said. I believe yesterday. that you
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DORAN
agreement states that Opus was
ent[led to six and two thirds to
one leverage as stated by the
portfolio agreement.
MR. FRIEDMAN: My question is,
~the day after they collected 20
or $30 million from Penson, they
came in with a billion dollars of
-- or wihatever amount of equity,
they could have foroed Penson to
default basical~ on the terms that
you're describing?
THE WITNESS: Penson would
have on~ defaulted if they had the
inability to provide the servioe,
meaning their own net capital.
MR. FRIEDMAN: Right. But
they could ahNays come up with they had the unilateral ability to
push that cap[allim[ to any
number they wanted?
THE WITNESS: They on~ push
it to the extent that their
portfolio required the leverage.
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DORAN
MR. FRIEDMAN: They decided to
speculate in treasuries that Janet
Yellin was going to raise or cut
rates, treasuries are perfectly
safe, they want to buy$40 billion
worth of treasuries. You can buy
that Thafs a liquid market
THE WITNESS: Sure.
MR. FRIEDMAN: Then that would
be a defau~ in your view by Penson
ifthey didn1 come up w[h the
loan of that amount?
THE WITNESS: I think it would
be an inability for Penson to
provide the required leverage to
support that trade Hhat in fact
was going to be wihat the customer
and the dearing firm agreed to be
behavior of the client.
MR. FRIEDMAN: Would you sign
that kind of contract?
THE WITNESS: If I was the
clearing firm?
MR. FRIEDMAN: Yes. Would
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DORAN
anybody sign that kind of a
contract, where you put up $40
million up front, 30 million, 20
million, whatever of the order of
seven figures, eight figures up
front, and then you can be forced
the next day to default
unilateral~ by the other party
saying I need to borrow that much?
THE WITNESS: I think this
contract was signed based on the
expectations and experience they
had with Opus as a JBO acoount as
they transitioned to a portfolio
margin, and that there was an
historical.
MR. FRIEDMAN: Doesn~ say
that here, right? ~doesn't say
we will be lim[ed to the
historical numbers anywihere.
THE WITNESS: There is no cap
in the agreement, correct
MR. FRIEDMAN: Thafs alii
wanted to know.
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DORAN
MR. BAKAL: Yes. Okay. Lefs
go to the real world, the world
that they l"ed in. So from the
testimony that I've heard, most of
their debit balanoe, most of the
amount that they borrowed was in
the hundred million dollar range;
is that correct?
THE WITNESS: Typical~ in
exoess of a hundred million.
MR. BAKAL: That means ~ my
math is right they had to have
something like $15 million on
depos[ at d~renttimes? Do you
know that they did?
THE WITNESS: If they borro\M3d
a hundred million, yes, that would
be in the TIMS model a 15 percent
requirement.
MR. BAKAL: 15 percent, 15
million. Okay. So nowwihen
problems arose in Penson's business
and I don't know if you were
sitting here from day one.
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DORAN
THE WITNESS: I was.
MR. BAKAL: So you heard the
testimony that they overexpanded,
they made certain miscalculations
on interest rates where they would
go, they issued junk bonds, 200
million is what I recollect, and
that they couldn't meet their bond
service. So l[eral~they just
didn1 have any money. And Chase
blew their cred[ line because
Chase got a little nervous that
they couldn't pay them back.
So at that point in time what
could have Opus done? I'm assuming
that Opus was acting in good fa[h,
that -for purposes of this
discussion. That they real~
didn1 want-- they wanted to honor
their contract which their parent
--Opus was not a pariy but their
parent had made wi[h Penson and had
rece,.ed a handsome purchase price
and what could have Opus done? I
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DORAN
mean I asked their expert the first
day, I believe, or the second day,
whenever he testified, could they
have gone to a bank and borrowed
the $70 million or $60 million that
they needed?
THE WITNESS: A bank would be
typical~ unwilling to make a loan
unless they actually controlled the
collateral or had a lien against
the collateral in which they were
making that loan against And ~
the collateral was held at Penson
and Penson had a lien on that
collateral, based on the fact that
they were extending them leverage
in a margin agreement, you can't,
or it would be dfficu[ to have
two liens on the same pool of
collateral.
MR. BAKAL: Impossible. Would
it violate --I'm not sure whether
Reg. T, but these portfolio
agreements operate under Reg. Tor
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DORAN
an exemption from Reg. T,
whichever, [ real~ doesn't
matter.
Would the federal securities
and banking regulations perm[ such
a loan?
THE WITNESS: I do not believe
so.
MR. BAKAL: Okay. So if Opus
wanted to continue in business [
real~ on~ had one choice. IfI believe thafs your testimony.
If Opus wanted to continue [s
business it had one choice - two
choices. One choice was to come up
w[h $60 million, right, because
then theywouldn1 be borrowing
more than 40, then they could trade
the same hundred million, 60
million of cap[al and 40 million
of borrowed funds; is that correct?
THE WITNESS: That is correct
MR. BAKAL: Or find another
broker-dealer who was in better
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DORAN
financial pos[ion, like JPMorgan
and let them undertake the loans
and custody. Because they have to
have custody in order to make the
loan. Is that correct?
THE WITNESS: That is correct.
MR. BAKAL: And I guess Penson
recognized this because they
cooperated in moving the assets
overto JPMorgan; is that what you
saw?
THE WITNESS: That is what I
saw, that is correct.
MR. BAKAL: Okay. So of the
two choices, e[her come up w[h
$60 million in capital or move [
over they chose the second.
THE WITNESS: That is correct
MR. BAKAL: Now in your
experience would a move like that
be permanent or temporary? Because
there's a dispute. Opus daims
that [was permanent and with the
agreement of Penson, and Penson
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1

DORAN
says. no. [was temporary until we
could get ourselves finandal~
soMmt again. Do you see - do
you have any opinion about what
would be the usual. normal in that
category. in that s[uation?
THE WITNESS: I do. Having
been at Merrill Lynch in 2008 when
we became insolvent as an
instMion. prior to being bought
by Bank of America Merrill Lynch.
we had a number of large hedge fund
clients or prime broker clients
that had agreements similar but
again unique regarding discretion.
But they had the right to walk away
from those agreements and they did
in 2008. And similar to what
happened with Penson and Opus. at
Merrill we asked clients to leave
and find another provider.
We did not ask those clients
to come badk because [ wasn1
stated in the agreement that 1M3 had
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DORAN
said yesterday. And if I got your
testimony right and just looking at
my notes. that the portfolio
margining agreement requires Penson
to provide. and I wrote this in
quotes. the maximum margin
allowable under the law. Did I
hear that right?
THE WITNESS: Thafs correct
CHAIRMAN: And then you were
asked where do you find this in the
agreement and you said I infer it
And [ wasn1 in paragraph 1. you
were directed to paragraph 1. was
it there. you said no. you said I
infer[. so far?
THE WITNESS: I shouldn1 have
said infer. ~is a portfolio
margin agreement. The aocount went
from a JBO structure whidh enabled
a client to get a certain amount of
leverage whidh as a broker-dealer
whidh is a JBO. They transitioned
to a portfolio margin aocount or a
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DORAN
at Merrill that they had to come
badk. Some did come back because
we were u~imate~ purdhased by
Bank of America Merrill Lyndh and
our credit improved. Unfortunate~
wi[h Penson. their condition
continued to deteriorate so [
would have made less sense for Opus
to try to come back.
MR. BAKAL: Right. The
question I have is. and ~s more
than one agreement Because ~s
incorporation by reference so there
are other agreements invohied in
this thing. lfs not one agreement
four comers. You got to look at
everything.
Any requirement to come back
in your view?
THE WITNESS: No.
MR. BAKAL: Okay. I have no
further questions.
CHAIRMAN: I have one or two.
I was intrigued by something you

Page 1054

1
2
3

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

DORAN
customer aocount because they could
get the like amount of leverage
without having the onerous
reporting requirements of being a
broker-dealer.
So the portfolio margining
side agreement and the other
documentation states that the
provider is going to provide
portfolio margining services and
that was the expectation of the
client and thafs what the document
says.
CHAIRMAN: Thafs what I found
intriguing. I understand in this
case two sophisticated parties.
sophisticated counsel. complicated
contracts. two experts w[h great
credentials. wi[h diametrical~
oppos[e views and we have to try
to sort it all out and figure out
which one is right. which one makes
the most sense.
So the discussion yesterday

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A976

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

FINRA ARBITRATION

Page 430 of 634

- 12/17/2015

Pages 1055 .. 1058

Page 1055
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DORAN
led us over to the documents to
which this was a side agreement
which are marked at exhibit P 3.
And I skimmed through that. And
what I'm wondering about is, [
seemed to me with your testimony
yesterday, and even what you've
said now, that the understanding or
expectation in a portfolio
margining agreement that the
customer had-- the customer, is
that the right word?
THE WITNESS: The customer.
CHAIRMAN: The customer has
the right to the leverage 15
percent margin.
THE WITNESS: Correct.
CHAIRMAN: And it sounded to
me like you were saying well
everybody knows thatthafs what
portfolio margining means.
THEWITNESS: Yes.
CHAIRMAN: But our job is to
interpret contracts. And Hhafs
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DORAN
- ifthe contracts are drawing in
some rules or understandings of the
industry or regulations, we need to
see that. I think we need to see
that I'm thinking we may need to
see that.
And I'm wondering where that
comes from. Where in the paperwork
does [ say that they have the
right to the OCC TIMS model as a
maximum amount of leverage?
THE WITNESS: The regulators
provided in the rules based
methodology of portfolio margining,
it provides for six and two thirds
to one leverage.
Some, as I think I mentioned
yesterday, some providers of
portfolio margin actually put a
buffer in there to make the rules
or make the requirements a little
bit more stringent. Penson did
not. So when the ctient signed a
portfolio margin side agreement
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DORAN
they were expecting and were
ent[led to what the TIMS models
would perm[ based on their
portfolio. So the requirement
would be based on the requirement
of their portfolio.
CHAIRMAN: They were expecting
what they were entitled to.
THE WITNESS: They were
entitled to the six and two thirds
unless there was some other
covenants.
CHAIRMAN: Is there a rule or
regulation or policy statement
thafs incorporated by reference
into the documents?
THE WITNESS: I'd have had to
--I don~ know~ [ specifical~
states in the agreements or the
Penson agreements that the
requirements on a portfolio are 15
percent aocording to the TIMS
model. I would have to review
their documentation to actually see
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DORAN
~ [states in their boiler plate
docs that 15 percent is the
requirement.
CHAIRMAN: Thank you. W[h
the questioning from the panel,
I'll throw [back to counsel ~
they have any follow-up.
MS. KLEIN: I have no
follow-up.
CHAIRMAN: Nothing from
Ms. Klein.
MR. HANCHET: Nothing.
CHAIRMAN: All right the
w[ness is excused. Thank you very
much.
Ms. Klein. Do you have a next
witness.
MS. KLEIN: I do. Respondent
calls Andrew Fishman.
MR. FISHMAN: Apologize, I am
sucking on some lozenges, I have a
touch of laryng[is. Not sick,
I've lost my voice.
ANDREW FISHMAN, Having been
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1
DIRECT- FISHMAN (KLEIN)
2
called as a witness, having been
3
first duly swam by the Notary
4
Public (Mark Richman), was examinee
5
and testified as follows:
6 DIRECT EXAMINATION
7 BY MS. KLEIN:
Q. Gocx:l m.Jming, Mr. Fishman.
8
9 Can you give the panel some background,
10 what is your current employer?
11
A Schonfeld Group Holdings.
Q. And how long have you workec
12
13 for Schonfeld Group Holdings?
14
A Started w[h the firm in April
15 of2000, so little b[ more than 15
16 years.
Q. And whafs your current
17
18 [X)Sition?
19
A I am president of the oompany.
Q. And how long have you served
20
21 in that [X)Sition?
22
A About eleven years.
Q. And can you explain to the
23
24 panel what your responsibilities are at
25 Schonfeld Group Holdings?
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DIRECT- FISHMAN (KLEIN)
Boston Un'-'ersity, so I have a JD.
Q. Any other degrees.
certificates or license?
A No.
Q. Ever been disciplined or
sanctioned by a regulatory body?
A No.
Q. Now, how is Opus Trading
related to Schonfeld Group Holdings?
A Opus is one subsidiary of the
parent oompanyfocused on one spedfic
strategy that we've run since 1988.
Q. So just to be clear, excuse
the question, bU[ is Opus a separate
legal entity from Schonfeld?
A Yes.
Q. And do you have a role at
Opus?
A I have no day-to-day
responsibil[ies with respect to Opus.
Q. What business is Opus in? You
touched on that a little b[.
A Opus is what we refer to as a
short term trading firm, general~
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DIRECT- FISHMAN (KLEIN)
A Basically all the business
lines ofthe firm report up into me and
so all of our various trading act'-'[ies,
legal reports up to me, all of our
investment act'-'[ies, all of the various
trading that we do. I sit as part of an
exeru'-'e oommittee to manage the overall
firm.
Q. And how long have you worked
in the securities industry?
A I joined Salomon Brothers in
1989, so I've been in the securities
industry ever since, so 26 years.
Q. And what were your various
pos[ions through that time?
A Over the -from '89to 2000
before I joined Schonfeld I was at a
variety of different banks as an
investment banker in the structured
finance field.
Q. Whafs your educational
background?
A Graduated undergrad at Emory
College and then went to law school at
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DIRECT- FISHMAN (KLEIN)
discretionary manual traders. We have
from time to time tried to build
systematic versions of those same
strategies. Those are the strategies
that Steven Schonfeld, the founder of the
firm, created l[eral~ back in late
'SO's, early '90's when the markets were
first beooming electronic_
Q. Does Opus Trading re~ on [s
traders too?
A The major source of revenue is
the discretionary traders and their
producton.
Q. And does Opus purchase
securities on margin?
A Opus, g'-'en the high tumover
nature of the business, [ is required to
use margin to get the type of retums
that we would like to see. They are
trying to make very, very little amounts
of money on lots of trades, and to
magnify thatfrom a retum perspective
you need to use leverage.
Q. So I think now that the panel
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1

DIRECT- FISHMAN (KLEIN)
has heard about what it means to purchase
securities on margin or with leverage,
but can you just explain [from your
point of view?
A I think ~s pretty straight
forward and yes the panel has heard much
of [. I mean for every - even back
before agreement w[h Penson, we operated
under 15 C3 which is a little bit more
structured but still about 15 percent
margin. So for every dollar of equity we
put up, we got six and two thirds
approximate~. rules were a little b[
more oomplicated back then, but
approximate~ six and two thirds worth of
leverage and that was a oore part of the
business. To afford the traders
suffdent cap[al so that they can make
money and we can make money, [was
required to run the business as a levered
business.
Q. So going back to the years
leading up to the financial crisis, how
many traders would you say worked for
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DIRECT- FISHMAN (KLEIN)
volumes were so exacerbated by the
volatility in the marketplace the traders
actual~ did fair~ well through that
period of time. When the volumes dropped
precipitous~ post financial crisis we
struggled. I think for the same reasons
Penson struggled, we struggled. Interest
rates went to zero. Volumes dried up.
Our business got tougher as well. The
margins that we oould make were reduced.
The number oftraders and the skill of
the traders were different post financial
crisis than during the finandal crisis.
Really only, and ~you look
at [today, on~ the best of the best
can still figure out how to make money.
lfs a dramatically different world in
which we 1'-'e.
Q. How are Opus traders
oompensated?
A Opus traders do not get any
kind of salary or guaranteed money. They
get a payout. Most of [ is an
annualized payout, though they do get
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DIRECT- FISHMAN (KLEIN)
Opus?
A We peaked at 1100 in 2001 and
we are now down to less than 50.
Q. And that change happened over
what period of time?
A ~was probab~ prior to the
financial crisis we were already probably
down to somewhere fMl, 600 range, I'm
not exact~ sure where that was. Then
post finandal crisis there were two
cuts, one down to about 350, one down to
110 and then to our current place, less
than 50. The markets changed, again as
most people know being in the business,
markets have dhanged obvious~ very
dramatical~ over the years. The rules
have changed. The oompet[ion has
changed. The oomputerization and
electronification whidh we in a sense
took advantage ofinthe first 10, 15
years ofthe firm, kind of got the better
of us in this last ten years.
There was a brief period
during the financial crisis where the
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DIRECT- FISHMAN (KLEIN)
some draws along the way based on their
production.
Q. Prior to 2006, how did Opus go
about purchasing securities on margin?
A Opus was cleared through an
affiliated oompany, Sdhonfeld Securities
whidh is the original Schonfeld firm.
Sdhonfeld Securities was I think a fairly
typical dearing firm except for the fact
we didn1 clear for nonaffiliated
members, and so general~ the customers
of Sdhonfeld Securities were firms we
either owned a hundred percent or some
portion of those firms. And Schonfeld
Securities provided the clearing and
settlement of trades, the financing of
our debit balances and acted like a
traditional clearing firm does and
provided all of the back office services
that a trad[ional clearing firm does.
Q. So can you explain then what
clearing services are? I asked you about
buying on margin and you talked about
clearing. How does that work?
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DIRECT- FISHMAN (KLEIN)
A The way I think about [is
clearing, the clearing relationship is a
combination of, you know, custodial,
settling oftrade and clearing oftrades
and then the financing of those balances
that are left over after trades are
executed and put on the books. And so
Opus relied on Sclhonfeld Securities on a
dai~ basis to clear and settle [s
trades. Since Opus's core strategy was
an overnight strategy, a little bit
different than many of the other firms
that originated in the same era,
overnight financing was a critical
component of our business. And Sclhonfeld
Securities supplied that to us.
Q. What about execution, how does
that f[ into the services that a
customer needs?
A lfs a completely different
service. The executing broker is real~
representing you to the exchanges. And
we, back then, did [for oursehtes as
well. We had Schonfeld Securities
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DIRECT- FISHMAN (KLEIN)
original~was also an executing broker.
We u[imately spun our executing broker
functions into a separate broker-dealer,
Sclhon-Ex, and that provided execution
services for all of the affiliates
including Opus.
Q. Is there a clearing function
associated IMth execution?
A The executing broker has a
responsibil[y to bring the trades that
they execute to the clearinghouses. So
yes, there is -that is a separate
function and part of the process to
ultimate~ get a trade cleared. But the
clearing function is, I think desp[e
some of the confusion that is here, ifs
general~ in the hands of your clearing
firm and your prime broker, ~s not in
the hands of your executing broker. You
know, I mean today we have four prime
brokers and probab~ 30 executing broker
relationships. Our trades are cleared by
our prime brokers, they're not cleared by
our executing brokers.
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DIRECT- FISHMAN (KLEIN)
Q. Can you explain to the panel
why the entity providing financing also
would be providing the custody side?
A I think as Steve said
perfectly, you need security to provide
the financing and the security are the
secur[ies that you have in your account.
And so ~sa combination ofthe cash you
put on deposit plus your securities is
what the Street uses to finance
pos[ions. And the clearing firms'
responsibil[y is to make sure that they
can provide that financing for the
customer and they use the custome~s
securities to do that and generally they
have fairly significant stock loan borrow
desks to use the secur[ies to make
money. lfs a profit. I mean they don1
do it out ofthe kindness oftheir heart.
They do [because ~s generally one of
the key prof[ margin sides of the
business, is the control of those
securities, the financing [seW. Now
true from 2009 to probably today, those
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DIRECT- FISHMAN (KLEIN)
margins have been squeezed because
interest rates have been so low. But
~s still a profitable side of the
business. Our current prime brokers are
I think very happy to provide us
financing and do so.
Q. So the custody and financing,
does that also come then w[h a clearing
function?
A The answer is yes. Those are
in my mind- they're different sides of
the same relationship. And again,
typical~ the clearing firm and what a
lot of people today call prime brokers
because thafs the- since the evolution
of the hedge fundus prime brokerage has
become more of the word used versus the
old day when you had correspondent
clearance between broker-dealers and
their clearing firms.
But ultimate~ that firm is
responsible for the clearance and
settlement ofthe trades, responsible for
holding the cash and the securities and
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DIRECT- FISHMAN (KLEIN)
providing the financing.
Q. Now at some point did
Sclhonfeld decide to get out of the
clearing and financing business?
A Yes. In 2005 we hired an
investment banker to explore strategic
a~ematives, to look for what might make
sense for our clearing firm. Two dr'-'ers
of that decision. One was we'd gone into
the clearing business because the old
clearing firms back in the early '90's
charged incredibly high rates to process
trades. I think back then we used a
oombination of Bear and Pershing and they
were clharging like $25 a trade versus the
35 cents per thousand that we talk about
today.
So it was very, very
expensive. So we decided to go
seW-clearing to drive down our own
oosts. We were very active trading firm
and so to make our oost structure lower,
we went seW-clearing I think back in I
want to say '92 but somewhere around that
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DIRECT- FISHMAN (KLEIN)
us we thought long term, gMm where
clearing was going, g'-'en the nature of
what we focused on which was real~ the
trading side of the business, not really
the securities processing side ofthe
business, that it real~ made sense to do
some kind of transaction and u~imately
we entered into one ~h Penson.
Q. M. that time when Schonfeld
was deciding to get out of the clearing
and financing business, was Opus going to
be oontinuing to trade on margin?
A Ofoourse.
Q. So what were Opus's options
then?
A I think all ofthe various
ideas that would have taken into aooount,
not just Opus but all of our trading
related entities and we obvious~ needed
a solution so those firms oould oontinue
to trade, trade as they had when
Schonfeld Secur[ies had cleared their
business, obviously as I said the bread
and butter of our revenue was the various
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DIRECT- FISHMAN (KLEIN)
trading firms. ~ wasn1 the secur[ies
processing side of it Again, we were
relatively small.
And so our business was
trading. So we tried to find - the way
we looked at [we were tryng to find a
partner where we oould focus on what we
do best whiclh is trading and risk
management and hand the secur[ies
processing side and the financing side
and the custody side to somebody who was
better at it than we were.
Q. So u~imate~ did Schonfeld
enter into a transaction w[h a Penson
entity?
A Yes. Mer fair~ lengthy
negotiations, whiclh had some frts and
starts like deals often do, we entered
into a transaction where Schonfeld
Securities sold rts clearing business to
Penson and the various oorrespondents
that we had signed long term agreements
w[h Penson as part of that deal.
Q. I'm just going to tum your
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DIRECT- FISHMAN (KLEIN)
time.
And so over the years though
the clearing function became a little b[
more of a oommod[y, like everything,
else as the world became more electronic
and rates precip[ous~ dropped.
So clearing for others while
still oould be a profrtable business, you
had to have more scale. Since we were
real~ clearing only for affiliated
oompanies our scale was real~
insufficient in our mind.
So we needed to do something
strategically and we looked at should we
be buying another clearing firm and
growing our own clearing business. We
looked at a variety of dW!erent types of
transactions and u~imately we entered
into negotiations with Penson for the
sale of our clearing business.
And so that was a big
strategic change. We reoognized that
while we would be getting out ofthe
business whiclh had some ramifications for
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1

DIRECT- FISHMAN (KLEIN)
attention to exhibit 1.
A Wh[ebook?
Q. White book. In the claimanfs
exhib[ binder. And this is a document
thafs in evidence. Do you reoognize
this document?
A Ida.
Q. Can you tell me what it is?
A lfs the Asset Purchase
Agreement between SAl Holdings and
Schonfeld Securities.
Q. So what ent[y was purchasing
the clearing and financing business of
Schonfeld?
A This was a holding oompany
that Penson has established as one of the
parent oompanies to Penson Financial
Securities Inc.
Q. And can you explain the
general terms of the deal beM.een SAl
Holdings and Schonfeld Securities?
A It was pretty straight
forward. Penson was going to buy our
clearing business. It would be an
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DIRECT- FISHMAN (KLEIN)
A They were laid off and paid
for their service.
Q. Were any ofthem hired by
Penson?
A Not to my knowledge.
Q. You mentioned that there was
some oontracls that Sclhonfeld
oorrespondents were entering into wl[h
PFSI. Was Opus among those?
A Yes. There was seven
oorrespondents of wlhiclh three were the
largest. Opus, Lightspeed and Trillium
were the three largest customers.
Q. So even though Sclhonfeld was
selling [s clearing and financing
business, did Opus still need clearing
and financing services?
A Opus and all the
oorrespondents oontinued to need
clearance, clearance, settlement. finance
services.
Q. Lefs tum to exhib[ 2.
A P2?
Q. Yes, in the wlh[e binder in
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DIRECT- FISHMAN (KLEIN)
upfront payment and then we would have to
eam future payments over a oourse of
four additional years based on the net
inoome that our oorrespondents delivered
to Penson.
Q. And wlhat was going to happen
to Schonfeld Securities clearing
business?
A We would go oomplete~ out of
the business and unwind all of our both
technology and personnel services
associated wl[h that business. And
ultimate~ once the deal closed and we
actual~ moved all ofthe oorrespondents
over, thafs u[imate~whatwe did.
Q. So what happened exact~ to
those clearing employees, clearing
business?
A We u[imate~ severed our
clearing operations function as well as
our financing team and those people that
had been with us in some cases 20 years.
Q. So those employees were laid
off?
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DIRECT- FISHMAN (KLEIN)
front of you. I'm sony. Just going
back to P 1. Opus was not a pariy to
that agreement, oorrect?
A Correct
Q. So but there are some
agreements between Opus and PFSI?
A Correct
Q. If you look at exhibit 2, have
you seen this document before?
A Yes.
Q. And wlhat is [?
A This is the ful~ disclosed
clearing agreement between Penson
Financial Services and Opus Trading Fund.
Q. And if you look at exhib[ 3
in that, look back and forth at those,
exhibit 3 in the wlhite binder.
A Yes, the joint back office
addendum.
Q. Do you reoognize that
document?
A Ida.
Q. Can you tell me what that is?
A This is a ful~ disclosed
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agreement-- disclosed dearing agreement
that is a necessary part of your clearing
relationship when you have a JBO, a joint
back office.
Q. So whafs the relationship
between these two documents? I meanA I mean one incorporates, the
latter is incorporated into the former.
This is pretty mudh a boiler plate
document Both, quite frank~. all of
these documents when [comes to clearing
firms, even when we had our own dearing
firm, are fairiy boiler plate. General~
90 percent of them look the same from
customer to customer.
Q. Okay.
A And this is a fairly standard
JBO agreement.
Q. Through what structure was
Penson going to provide the dearing and
financing to Opus pursuant to these
agreements?
A Back then before portfolio
margining exists, [was very common for
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DIRECT- FISHMAN (KLEIN)
clearing firms to enter into joint back
office arrangements. ~was complicated,
some would say convoluted methodology but
[was the common methodology at the time
and the clearing firm provided those
services under this agreement under what
we then called the 15c3-1 cap[al rules
whidh again as I said earlier, similar to
the portfolio margin rules though much
more complicated but essential~ got you
to about 15 percent margin as well.
Q. So what was the benef[ then
of entering into these JBO structure?
A Penson wanted to make money
off of Opus and all the correspondents in
two predominant m~ers. There's
obvious~ other ways. One is pure
processing oftickets, clearing, so
processing each trade. The second is
financing those trades. And again when
we struck the deal and interest rates
weren't where they are, financing was a
big part because we ran balances, Opus
particularly ran balances every night
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Q. And so what leverage did the
JBO provide to Opus from Penson?
A As I said, it was 15c3-1 is a
margin calculation under the SEC rules
whidh as I said ~s a little bit more
complicated but when you work your way
all the way through the longs and the
shorts you basically get to 15 percent
margin. Not as straightforward as the
TIMS model that we ultimate~ get to in
portfolio margining.
But one thing is important,
and I'm not sure ifs real~ come up
here. When we were entering into the JBO
agreement, everybody knew we were going
to portfolio margin. That was the
movement in the industry at the time.
And thafs why this contract didn11ast
very long. We moved our clearing over in
April or May of 2007 and by- before the
end of that year we had already moved
overto a portfolio margin agreement.
The deal was struck w[h the
contemplation we wanted portfolio
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margining, Penson needed [not just to
serve our correspondents but for many
other correspondents because the movement
in the industry was to get away from this
archaic JBO arrangement and enter into
portfolio margining agreements which were
simpler, less ardhaic and even the
financing rules, the TIMS model was mudh
more logical because [was risk based
versus 15 C3 whidh was kind of a funny
ardhaic way of trying to approximate risk
but [ didn't really do a very good job
while TIMS is real~ a risk model.
Q. Just staying still I guess
when we were in the JBO world, you said
the leverage to which that would entitle
Opus was six and two thirds to one?
A Correct.
Q. Or the 15 percent?
A Yes.
Q. And that was the maximum then
leverage?
A Yes.
Q. Did Opus ahNays require that
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maximum leverage?
A We didn1 always require the
maximum. But as I said, the core part of
Opus's trading strategy is overnight
trading so we ahNays ran overnight
balances. Not ahNays deb[ balances,
sometimes cred[ balances because we
could short as much as we could go long.
But we ahNays ran balances.
Q. And so you wanted to have that
abil[y to go up to that maximum?
A It was critical~ important
that Opus have the maximum flexibil[y
and thus the maximum leverage to make the
business sustainable for oursehtes and
for our traders.
Q. Okay. And so you mentioned I
think that the deal was entered into
between Schonfeld and the Penson ent[y
in December 2006. But when did Opus
actual~ start to use Penson to dear and
finance trades pursuant to this, do you
recall?
A We didn1 move over I think
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service, even though ifs a very
profrtable one for the firm, ~s a
service you're seeking and they
general~. based on them- general~ in
the industry the brokers are the bigger
-are bigger than the customers. Not
ahNays the case now any more. Some hedge
funds have gotten obvious~ very large.
The general rule is the power is on the
broker side and the customer basical~
takes the documents substantial~ as is.
Q. So looking at this particular
agreement, exhib[ 2, is this agreement a
standard agreement?
A You know, I would say as a
general propos[ion the answer is yes
w[h one key distinction, and thafs
section 9 in this agreement.
Q. Whafs distinct about that?
A When we were entering into the
long term contracts w[h respect to Opus
and all the correspondents but
particularly focused on Opus because of
its ovemightfinancing requirements,
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until April or May of2007. The
correspondents were teed up one at a
time. I think Opus moved over in April.
Q. Okay. Turning back to exhib[
2, the fully disclosed clearing agreement
between Penson Financial Services and
Opus Trading, would you say that this
agreement is standard in the industry?
CHAIRMAN: Exhibit 1 or
exhib[2?
MR. HANCHET: lfs exhibit 2,
the ful~ disclosed dearing
agreement.
CHAIRMAN: Exhibit 3MR. HANCHET: No, exhib[ 3 is
the JBO eddendum. We're looking at
exhib[2.
A As I said earlier, I think
general~ dearing firms, Schonfeld
Securities included when [ used to dear
and our relations w[h our current
clearing firms is pretty boiler plate
language. Clearing firms have general~
the power in the relationship. lfs a
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typical in a dearing agreement the prime
broker has the discretion essentially to
change the rules of the game. And so for
whatever reason, and ~s really often
times for whatever reason, they could
change the rules of the game. They're
providing the financing and so whether
~s spedfical~ about your portfolio,
spedfical~ about risk maybe broader in
the marketplace, they can general~
change the rules. I will tell you when
we were Schonfeld Secur[ies we had those
in our documents.
Problem here was Opus and of
our correspondents were going to be
signing very long contracts again
contrary to what some people said I think
ifs very unusual in the industry. A
ten-year contract is not normal. Most
clearing arrangements are short term in
nature where both parties could leave or
get fired. Now obvious~ given the
context of our deal that we were selling
the business, [made perfect business
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sense to enter into a longer arrangements
\Mlereby Penson had an opportunity to get
a return on its investment through those
long term contracts.
But given the nature of that.
we needed protection from the general
rules about discretion.
And so this provision was a
provision that was heavi~ negotiated.
And the construct of that negotiation
was, my general counsel, Mark Peckman and
Penson's general counsel, Andy Koslow,
spent a considerable amount of time
trying to solve this problem.
I don't actual~ even blame
Andy. He real~ did not want to g"e in.
He insisted that the dearing firm should
always have discretion. That's how the
business works and thafs how we want
this transaction to work.
Mark, to his cred[, said the
relationship is different. We don1 have
the normal arrangement whereby we can
leave. And so there was a fairiy --
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Q. When you say Phil, \Mlo are you
referring to?
A Phil Pendergraft I believe
happened to be in NewYork\Mlen these
negotiations were going on and we had hit
a stumbling block. We were not moving
forward. My advice from my counsel was
can't move forward unless we get some
other flexibility in this provision. And
so Phil actually came over to our office
and at the time Mark and I had offices
sort of next to each other IMth a little
conference room in between. And so we
had Andy Koslow on the phone and Phil in
the office. Phil actual~ had his
laptop. And Phil actual~ became the
draftsman ofthis provision. Not by
himseW. ~was lots of conversation.
We went around and around and around and
around on [. Andy was actually
completely silent during this because I
think he had made his pos[ion quite
clearto Phil that the house should
always have the discretion.
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MR. HANCHET: I'm going to
object. I'm sorry. He's
testifying about conversation
between two attorneys related to
the negotiation ofthe document
The document is the document. lfs
total hearsay. I don1 doubt
He's just getting a little carried
away.
CHAIRMAN: I think he can
continue. Your point is noted.
A Anyway, trying to give the
panel context for the negotiation with
respect to this provision. And so the
general counsels were at loggerheads and
this was a cr[ical component of the
deal. Obviously Penson wanted a long
term contract to make the economics work.
We on the other hand had to be in a
s[uation \Mlere we fe~ we were not
beholden to Penson doing something
irrational with respect to our financing.
And so Phil I think happened
to be in New York.
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And our view was again given
the nature of our businesses and
particularly Opus's business, we couldn1
be in that s[uation. Because ~
tomorrow the clearing firm says you can
on~ use two to one, we would be out of
business. The traders, we would not be
able to make money. The traders would
not stay and there are obvious~ other
compet["e trading firms \Mlere they can
go to. And [would take, you know, I
always some\Mlat kid about this, I think
we had enough goodwill that maybe we
would make it one day. But after that
they have to eam a living, right. We're
not paying them salaries to stay around.
They're only making money based on
producton. And so whether it was day
one, two or three, they'd all be gone the
minute we got restricted.
And so this provision was
essential from our perspect"e to do the
deal. And I think to Phil's cred[, Phil
Pendergraft's cred[ he understood that.

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A985

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

FINRA ARBITRATION

Page 439 of 634

- 12/17/2015

Pages 1091 .. 1094

Page 1091

1
2
3

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

Page 1093

1

DIRECT- FISHMAN (KLEIN)
He understood that as much poiM'lr as the
house general~ has, and obvious~ ahNays
have to stayw[hinwhateverthe rules
are, 15 C3 back then and then TIMS in the
future, we ahNays had to stay w[hin
those rules, we negotiated a provision
that said if they wanted to do something
that was going to reduce our deb[
balances, reduce our capability of using
margin, they had to explain to us in
writing using a rational risk based
judgment as to why we were not being
permitted the margin that we would expect
under 15 C3 and then later on under TIMS.
And if they supplied that and
there was a reason, then""" had an
opportunity, an optional[y to e[her put
up more money or reduce our business.
And that was the on~ basis on which we
would go forward. And so that deal was
negotiated in here. That is not in any
other contract, clearing contract 1\te
ever seen, except for correspondents of
Schonfeld. Because all of this, this
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acquis[ionforthem. It gave them lot
of volume, it gave them balances. It was
going to be hopeful~ very lucrat'-'e for
both sides. I mean that was the
intention going in. When the deal was
struck, I think both parties were very
happy. We felt like we IM'lre getting
value for what we IM'lre del'-'ering, or
would del'-'er, and Penson believed that
Opus and the other correspondents were
good to add to the, I forgot what they
had at the time, 250, 300 correspondents
at the time they did the deal.
And so but for us this was a
critical provision, otherwise we were
concemed that we could be put out of
business irrationally. Obvious~ if
there was something unique about our
portfolio and they could state it in
writing, then we'd have to respond to
that. But it had to be on that basis.
Q. Did paragraph or the language
in paragraph 9 and later that language
may be found in the portfolio margining
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arrangement ended up in the Trillium
agreement as well. Even though ~s
probab~ less important to them but they
wanted everything we got. Just the
nature of the relationship.
Q. Okay. So you said to solve
this problem, right. And I think you
explained the problem a little b[. But
what was the problem w[h CHAIRMAN: I think we got
that
MS. KLEIN: You think you got
that, okay.
Q. And I guess was the concem
then that the size of Opus's business not
being in the hands of Penson?
A Well we had -I think George
said [yesterday. They did a lot of due
diligence on us. We did a lot of due
diligence on them. Both sides understood
given the size of our business, Penson
could easi~ handle [. And from
Penson's point of view, g'-'en the size of
our business, [ f[ into what was a good
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agreement, have to do w[h margin calls
or maintenance margin?
A lfs all a little b[ -I
mean the real[y is a customer has one
account, he puts his depos[ up.
Depending on the rules, what rules you
want to app~ under the JBO he put up a
million dollars, in the portfolio margin
agreement you put up f"e, you put up
five because that availed you of the day
trading rules within portfolio margin.
Those were just in[ial deposits. What
you're real~ providing to the clearing
firm, and we did historical~which
George said, they saw our whole track
record. They knew exact~ what our debit
balances IM'lre, they knew exactly what our
credit balances were, they knew exact~
what the business that Opus and all the
correspondents were running.
And so you then del'-'er a
portfolio, you start trading, you del'-'er
a portfolio and then under 15c3-1 or
under the TIMS model you have an
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obligation to make sure you have
sufficient money up to support the
portfolio that you have. And ~you
don1 have enough money up, then the
clearing firm has not just the right but
the obligation to make a margin call and
then you have until the next day to meet
that margin call. And through this
entire period of time, from the day that
Opus moved over to the day that Opus
left, that was how the business operated.
Our portfolio rose, [ shrunk, we moved
money in, we moved money out. And that
was the nature of our relationship and
every clearing relationship 1\te ever
seen.
Q. This language that you talked
about that was heavily negotiated thafs
in this paragraph 9, does that relate to
margin calls?
A The provision there is that
we're going to get 15c3-1 and we're going
to get TIMS and if Penson wants to do
something thafs outside those models
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that-- against that portfolio. And if
the portfolio grew, we would be obligated
to put more money up. ~the portfolio
shrank we could theoretical~ take money
out of our account
Now in the portfolio margin
world we would never go belaw 5 million
because we would lose the advantage of
having the day trading rules app~. But
as long -technical~ ~we wanted to
change rules we could have less. But our
portfolio general~was in the hundred
million and higher range and general~ we
had well in exoess of$15 million on
depos[.
Q. You testified earlier that at
some point [was anticipated that [was
going to change from the JBO structure to
portfolio margining, correct?
A Correct.
Q. Do you know how portfolio
margining came about?
A As I said, [was real~
drMm by the industry and the SEC
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asking us for more money or reduction in
our portfolio, they have to meet this
standard to do [. And so other than
this standard, we operate under 15 C3, we
operate under TIMS.
Q. So you operate under the rules
whiclh required you to maintain the 15
percent margin; is that what you're
saying?
A I don't want to say required.
You have a portfolio, and again as I say
they knew it and obvious~ when we moved
from the JBO to the PMSA agreement, we
obvious~ just moved. That portfolio
already existed. ltwasn11ike we went
and created a new portfolio. The
portfolio already existed. We had been
doing business for six months by then.
And so when we swtchad agreements, the
portfolio was already in plaoe and so the
TIMS model applied to that portfolio that
was already in existence on the next day
and we were required to have 15 percent
cash up against that margin-- against
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collect"e~to move beyond the JBO rules
whiclh are qu[e archaic. And so this was
simplifying rules. Hedge funds had
become a bigger part of the industry so
nonbroker-dealers were becoming bigger
part of the customer base versus
broker-dealers. And so the SEC and the
industry moved to try to create new rules
to deal w[h a changing industry. The
portfolio margining rules were created as
I said earlier. Penson wanted to avail
itself of those rules not just for us
because customers were demanding [,
customers didn't want to have a JBO any
more, didn't want to be a broker-dealer
any more but wanted to avail themselves
of the similar leverage that 15c3-1 had
provided for them and the portfolio
margin rules were a simpler version of
that. TIMS model is more logical, muclh
simpler, everybody understood it If you
have a simple portfolio like ours which
is all equ[ies, especial~ back then,
pretty muclh all equ[ies, no options
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trading, ifs real~ straight forward,
you get 15 percent of your, of your total
portfolio as your margin amount. And
that was the industry.
So everybody knew where we
were going. As I said earlier, we knew
this when the deal was struck. Everbody
contemplated itfor ourse,.es and for
Trillium and the other big correspondent
as well as for Lightspeed, the customer
business, they needed [to be able to
offer portfolio margin on down to their
customers and Penson was going to be the
one who supported that.
Q. Mr. Fishman, turn your
attention to exhib[ P 4 and feel free to
take a drink of any kind if you need a
drink. You're going to be talking a lot.
A I'll just take another sucking
candy.
Q. Okay.
A Yep.
Q. So did there come a time when
Opus and Penson Financial entered into a
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exhib[ P 6 and I'm putting on my glasses
because they're in really small type that
are in evidence. They're put in their
collect"e~. Have you seen these
documents before?
A I have.
Q. And can you tell me what these
documents are?
A I mean these are the standard,
what I would call standard account
opening documents of any portfolio
margining client Again these are real~
form documents. These are Penson's form
documents.
Q. Okay. Go ahead.
A But I mean they're
incorporated specifical~ in the
portfolio margin account side agreement
and they refer to them as the account
documents. I mean they are in my mind
part and parcel of one agreement.
Q. Okay. So turning through
these documents, this is also part of
then what Opus agreed to as part of the
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different arrangement than the fully
disclosed clearing JBO arrangement?
A As this agreement says in
December of 2007 we entered into this
portfolio margin account side agreement
Q. Okay. And did entering into
this portfolio margin account side
agreement and whatever related documents,
did that resu[ in the termination of the
JBO relationship?
A Yes.
Q. And like the fully disclosed
clearing agreement and the JBO addendum,
does the portfolio margin relationship
provide for an exclus"e fixed term?
A Yes.
Q. And what about the lim[ation,
the language we saw in paragraph 9 in the
ful~ disclosed clearing agreement?
A It became paragraph 1 of the
portfolio margin account side agreement.
Q. Lefs look at first the
documents that are found at exhib[ P 6.
There are a number of documents in
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portfolio margin relationship?
A Yes.
Q. All right. And then in the,
about four pages in, I guess, there's the
new account form for portfolio margin
account, below that there's the portfolio
margining risk disclosure statement,
right do you see that?
A You're talking about new
accountform, portfolio margin account at
the top [ says?
Q. Yes. And there's the number
6852 at the very bottom.
A 6852, yes, I got [.
Q. And again if you can read[,
paragraph 1, can you tell me what that
paragraph says for the panel?
A It tries to define portfolio
margining. [says portfolio margining
is a margin methodology that sets margin
requirements for an account based on the
greatest projected net loss of all
pos[ions in a securtty class or product
group, as determined by options

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
A988

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

FINRA ARBITRATION

Page 442 of 634

- 12/17/2015

Pages 1103 .. 1106

Page 1103

1
2
3

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

Page 1105

1

DIRECT- FISHMAN (KLEIN)
theoretical pricing model using mu~iple
pridng scenarios. These pricing
scenarios are designed to measure the
theoretical loss of pos[ions given
changes in both the underlying price and
implied volatility inputs to the model.
Q. When it refers to the options
theoretical pricing model, do you know
whatthafs referring to?
A TIMSmodel.
Q. So that is the TIMS model?
A That is the industry standard.
Pretty sure ifs referenced in one of
these documents.
Q. We-A We will get there? Apologize.
Q. I'll help you. ~you go to
paragraph 2 then, what does that say?
A The goal of portfolio
margining is to set levels of margin that
more precisely reflect actual net risk.
The customer benefrts from portfolio
margining in that margin requirements
calculated on net risk are generally
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DIRECT- FISHMAN (KLEIN)
margin relationship, will you understand
I'm referring to those aocount documents
and the portfolio margining aocount side
agreement?
A Yes.
Q. Okay. So under the portfolio
margin relationship that Opus was
entering into with Penson, what services
did Penson have to provide to Opus?
A This agreement as you could
see from the form, ifs a dearing,
settlement and finandng relationship and
by [s very definition of the name of the
document, the aocount forms that go w[h
it, the relative name of the form, the
portfolio margin aocount, new aocount
form and the portfolio margin risk
disclosure statement about what portfolio
margin means, obviously financing was a
critical component of this agreement.
Q. Okay. And wi[h regard to
execution, was that a service covered by
this agreement?
A No.
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DIRECT- FISHMAN (KLEIN)
lower than a~emat"e position or
strategy based methodologies for
determining margin requirements. Lower
margin requirements allow the customer
more leverage in the aocount- in an
aocount, I'm sony.
Q. Now so this you said are the
standard portfolio margin aocount
documents.
A Correct.
Q. And the exhib[ P 4 then was
the side agreement to those documents?
A Yes. As [ states in the
first paragraph, the-- as, you know, the
heading ofthe document is porlfolio
margin aocount side agreement and then in
the first paragraph [ says in add[ion
to the customer aocount margin and short
aocount agreements and the customer
option agreement, those are all the
aocount documents for wihich this is a
side agreement to.
Q. Okay. All right. So under
the- if I refer then to the porlfolio
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DIRECT- FISHMAN (KLEIN)
Q. Who at this point was
providing execution services to Opus?
A M. the time we entered into
this agreement our affiliated company
Sdhon-Ex was still providing execution
services to Opus.
Q. And so w[h regard to
financing and the financing that Penson
was going to provide to Opus, wihat was
the amount of financing that Penson was
obligating [se~to provide?
A Under the TIMS model that we
would have to be responsible for 15
percent margin on our positions.
Q. Okay. And so you refer to the
TIMS model. Where are you getting that
from then as far as that this was
required under the agreement?
A I don't know exact~ wihere the
reference is in opening documents.
Q. We saw in that one that there
was reference to the OCC -the options
theoretical pricing. I want to have you
look at P 7 and see ~you recognize that
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DIRECT- FISHMAN (KLEIN)
document. Can you tell me what that
document is?
A This is Penson's disclosure to
its clients with respect to the portfolio
margin model.
Q. And wihen you say as part of
the model, what do you mean?
A Again, ~you read the first
paragraph, portfolio margin model, and
I'll read slowiy, lleamed my lesson.
The Penson portfolio margin model employs
the OCC's theoretical intermarket
margining system, in parentheticals,
TIMS, methodology. The model provides an
evaluation of certain types of risk wihidh
does not fit all cases and requires
adjustments for certain s[uations. A
summary of certain processes in the model
and our current house requirements is
outlined below. Then [proceeds to
detail some of the adjustments to the
TIMSmodel.
Q. Okay. Now was the purpose of
entering into the fully disclosed
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DIRECT- FISHMAN (KLEIN)
clearing agreement and then the portfolio
margining agreement for Penson to provide
financing?
A Ofoourse.
Q. You say of oourse.
A lfs part and parcel ofthe
services that a clearing firm brings to
the table, ~s part and parcel of the
revenues that the dearing firm wants to
earn. And it was part and parcel ofthe
model that both sides had agreed upon
would be used to determine the net inoome
and financing revenues were a critical
component of that model, particularly
from Opus.
Q. And wihat about dearing, was
that one of the services Penson was
obligating itseWto provide?
A I would say that was the
function by wihidh the other services were
rendered. So you cleared and settled the
trade and then you financed it
Q. To be clear, during the course
of Opus's relationship with Penson, was
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DIRECT- FISHMAN (KLEIN)
there ever a time that Penson was not
providing financing?
A No.
Q. So Penson has maintained that
[ oould have, [ oould have reduced strike that. Penson has maintained that
[was not required to provide any
particular level of financing.
A I would agree w[h that.
Q. To Opus. You would agree with
that?
A I would agree w[h that.
Q. Okay. And explain your answer
then to me.
A Again I think the
relationship, both in the industry as
well as in the contracts was they \M3re
providing us 15c3-1 financing under the
JBO and then portfolio margin financing
in the portfolio margining aooount side
agreement. That came w[h certain
standards. And ultimate~ in the one we
general~ l"e wi[h because [was longer
in time,"""' had a 15 percent margin
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DIRECT- FISHMAN (KLEIN)
requirement. And so [ wasn1 a
requirement that they had to provide a
certain dollar amount of financing. In
fact, during the negotiations I think [
became clear we didn1 know wihat that
would be and they didn't know wihat that
would be but we had models that told us
about wihere the relationship would be.
So I don1thinkanybodytried to define
a dollar value associated. What we
agreed on was a methodology. The general
methodology was we get 15c3-1 and then we
get TIMS and ~Penson had a reason,
based on paragraph 1 in the portfolio
margin side agreement where we had to get
less they needed to explain wihy and
defend that pos[ion.
And so the history of dealing
both prior to the acquisition, during the
acquisition, our own business and whether
or not Penson could in fact provide the
financing, was all due diligenced by both
sides and everybody understood the
relationship on the way in.
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1

DIRECT- FISHMAN (KLEIN)
I guess I make one oomment ~
I can just because one of the panel
brought it up earlier about the
theoretical example ~we wanted to trade
whatever billion dollars oftreasuries.
I mean the reality is wasn1 our
business, right, we were in the equity
trading business primarily or almost
exclusively. We on~ had an obligation
for Penson to do our oore business at
Penson. So ifwewentinto a new
business like treasury trading, we're not
obligated to clear that at Penson.
So now based on the
relationship that Phil Pendergraft and I
had, I probab~would go to Phil first
and say is this business you want, is
this business you can do? What would the
margining requirements be now that we're
trying to go into a new business? And if
in the end of the day [worked, we
probab~ would have done it there. If [
didn1 work then we would have done that
business som8'v\fhere else.
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DIRECT- FISHMAN (KLEIN)
that if that numerical calculation, for
whatever reason, didn1 make Penson
comfortable, they have to come to us.
They have to explain to us why they're
not comfortable. ~ has to be about our
portfolio, what elements of [ don1 make
them oomfortable. And at that point ~
they supplied that and we agree, then we
have an opportunity to see whether we
will put up more money or reduce our
portfolio, reduce our exposure or change
our portfolio in whatever fashion we feel
is necessary to meet their objection.
Not once, either during the JBO time or
during the portfolio margining agreement
in place, did we ever have Penson come to
us and say that they thought our
portfolio was unduly risky in any manner.
Q. Well Penson has maintained in
this arbitration that it could have
capped Opus's overnight margin financing
to 20 million and not been in violation
of the portfolio margin relationship.
A I think only Hhey met the
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DIRECT- FISHMAN (KLEIN)
So, you know, obviously
contracts as many lawyers around this
table know try to take into acoount as
many possibil[ies as you can. You
probab~ don't take into acoount all of
them. But we had a course of dealing for
four years. We had models agreed upon
about our history and their history.
Everybody knew what this provision meant
and everybody lived w[h this provision
from December 2007 until December 2011.
Q. Okay. Well was it in pursuant to the agreements, the actual
agreements, VI/'8S it in Penson's discretion
complete~ to determine how muclh leverage
Opus would be provided?
A No.
Q. Explain that. Why not?
A Again, the agreement
contemplates here and states very cleariy
that we're going to l"e IMth portfolio
margining whiclh is under the OCC TIMS
model. That model is a numerical
calculation. We provided in paragraph 1
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DIRECT- FISHMAN (KLEIN)
standards in paragraph 1. Otherwise they
were bound by the TIMS model.
Q. Okay. Now and again, did
Penson ever attempt to decrease Opus's
overnight leverage?
A No, not once.
Q. Did Opus ahNays use the
maximum leverage to which it was
entitled?
A We did not use maximum
leverage but as I said we ran overnight
balances every night, not necessari~
using all the margin but significant
amounts of margin.
Q. Why wouldn't it ahNays use the
maximum amount?
A I mean we maintained a certain
depos[ at Penson based on the sizing
that we thought we would generally run.
Sometimes the traders didn't take
pos[ions ofthat size and so we'd be in
a sense overoollateralized.
Q. So if Opus usual~ then had
excess in its acoount, why would [
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DIRECT- FISHMAN (KLEIN)
matter~ Penson lowered the leverage?
A Again, the nature of our
trading strategies is very variable. And
~you look at our balances, theyoould
go up and down. We oould switch from
deb[ balances to cred[ balances
literal~ every day.
And so the nature of our
business is we needed to have enough
firepower, buying power on a dai~ basis
to satisfy the requirements of our
traders. And we knew we had an
obligation Hhe traders went beyond the
depos[ that the next day we \Mluld have a
margin call and we would have to meet [
w[h cash.
Q. You referred to the usual
debit balances that Opus was running.
A Looks like we're going to
another book. This one?
Q. ~you oould look at the black
binder in front of you and refer to
exhibit 33. Are you familiar w[h this
document?
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DIRECT- FISHMAN (KLEIN)
A Yes.
Q. Can you tell me what it is?
MR. BAKAL: Can you wa[ a
seoond?
MS. KLEIN: I'm sorry. The
S\Mtching of binders, yes.
MR. BAKAL: Switching of
binders.
A This is a chart that shows
Opus's average daily deb[ balance from
the beginning ofthe relationship wi[h
Opus and Penson in April '07 until the
ending ofthat relationship in December
of '11. And as the chart shows, our
balances are qu[e often in excess of a
hundred million, 150 million at times and
then we peaked all the way up at 300
million and you see the variabil[y of
the business. I'm sure there are many
times during the oourse of this period
particularly in '07, '08 where we run
little deb[ balances because we're short
and we're maybe even running credit
balances because we do not have a lot of
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DIRECT- FISHMAN (KLEIN)
long pos[ions gMm what was going on
during the financial crisis.
Q. And what determined the level
of that deb[ balance?
A Pure~-Q. Was [determined by Opus?
A I mean [was determined by
Opus in one sense but ifs real~
determined by the traders. The traders
are making independent decisions, looking
at the opportun[ies in the market and
making a decision whether they want to be
long, short, whether they want to be
small, they want to be big. And so the
Opus is a oollect'-'e vote essentially on
whafs going on in the market. And
during most of this time we had hundreds
of traders and so the oollect'-'e -you
oould see the oollect'-'e vote as [
changed month by month.
Q. Okay. So did Penson in the
relationship ever deviate from the OCC
TIMS model in providing leverage to Opus?
A Not ever.
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DIRECT- FISHMAN (KLEIN)
Q. Did Penson ever request more
than a 15 percent depos[ pursuant to the
procedure in paragraph 1?
A Not once.
Q. Did there oome a point in time
when Opus leamed that Penson was having
financial problems?
A There was a news story that
hit regarding some racetrack bonds that
Phil talked about in his earlier
testimony, was the first indication that
Penson might be having some issues w[h
its cap[al base.
Q. Did you speak to anyone at
Penson about that?
A I spoke to Phil about the news
stories and the potential impact on
Penson, both Penson stock and Penson
business. And Phil assured me that
essential~ it wasn1 a- [wasn't a
big deal so to speak. I don't know
exact~ what words he used. But that
Penson was fine, had lots of- lots of
excess cap[al and was not something that
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Page 1121

1

DIRECT- FISHMAN (KLEIN)
we needed to be conoemed with.
Q. Did he tell you specifical~
about the racetrack bond issue?
A I mean that was wihatwas in
the news. I mean again not in the detail
that I've learned through the course of
this l[igation. But we were generally
aware of [ because as I said it was
news. It was something that through
public disclosures Penson as a public
company had to make at various points
along that story line. And wihen those
stories broke, I would tend - as the
story unfolded I generally would touch.
I was the relationship manager with Phil.
We actual~ were I would say from a
business pointofviewfairlydose. We
had worked on a lot of different issues
during the four years, Penson issues,
Schonfeld issues, you know, correspondent
issues. And this was something, you
know, that Phil and I spoke about not
frequently and [ obviously had, as an
offioer of a public company he had
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DIRECT- FISHMAN (KLEIN)
securities counsel to get invohted in
examining that transaction. And after
fairly, not a lot of discussion, a little
discussion with our securities counsel
and a little bit of discussion with
Penson, the idea was shehted.
Q. Did you understand what the
repo transaction was?
A The nature was to try to shift
assets from the US subsidiary to the
Canadian subsidiary so that the net
cap [a I of the US subsidiary- I don1
mean, this may come out wrong, I don't
mean it to sound this way, would appear
stronger. It would be stronger ~the
assets IM'lre actually in Canada.
But the nature of the
transaction was -- [appeared at the
time to us on the Sdhonfeld side that
there was some distress around Penson's
regulatorycap[al here in the US but we
didn1 know exact~ wihat.
Q. ~you could tum to exhib[s
6 and 7 in the black binder. You said
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DIRECT- FISHMAN (KLEIN)
responsibil[ies not to disdose
material, nonpublic information.
And so but as a large
correspondent or a firm that owned a
number of large correspondents, you know,
we would dheck in and see Hhere was
something we needed to be conoemed
about.
Q. And so after you had those
initial conversations about Penson's
financial issues, did business between
Opus and Penson continue as usual?
A It continued as usual.
Q. M. some point did Penson
propose to Opus that [ enter into a repo
transaction?
A Yes. lnSeptemberof'11 Phil
indicated to me that there were some
issues w[h respect to capital and that
they were exploring ideas about kind of
altemathte finandng arrangements, and
one idea that was thrown out to us was a
repo arrangement between Penson US and
Penson Canada. And we brought our
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DIRECT- FISHMAN (KLEIN)
you recall [was in September 2011. Do
you recognize these documents? Do you
know wihat they relate to?
A As I look at the email I was
not parly to [. I don1think I ever
actual~ looked at the repo agreements
themselves. This is an email between
Phil and our COO Mark Peters and Mark
would have been the person wiho from an
operational point of view, or Mark and
people on his staff from an operational
point of view that \Mluld have looked at
the underlying documentation on a
transaction that would impact the
methodology in wihidh we might be
financing our assets.
CHAIRMAN: Excuse me,
Ms. Klein. I'm just not seeing how
this connects.
MS. KLEIN: lfs going to wihen
Opus learned ofthe finandal
issues with Penson and wihat dhanges
were made in relation to that.
CHAIRMAN: I don't know how
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Page 1125

1

DIRECT- FISHMAN (KLEIN)
much time you plan on spending.
MS. KLEIN: On the repo
transaction? Very little.
CHAIRMAN: Okay.
MS. KLEIN: Okay.
Q. So exhib[ 6 and 7 then are in
September and Penson is forwarding this
repo proposal?
A Correct.
Q. What was Opus's response to
that?
A As I mentioned, u[imately we
got secur[ies counsel involved. I said
we didn1 spend a lot of time on [. We
had securities counsel involved. We had
another conversation w[h Penson and I
think, I don't spedfical~ remember
whether was our side, their side,
collectively we agreed it didn1 make
sense or [ wouldn1 work or whatever and
we didn1 pursue [ probab~ much beyond
these couple of emails.
Q. Okay.
A But it did make us a little
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DIRECT- FISHMAN (KLEIN)
took place during 2011. The repo
transaction was the first time I would
say we, Schonfeld, as an organization got
a little bit nervous because [seemed
like a little bit bigger step in terms of
the way they were thinking about their
financial condition.
Q. If you could tum in the white
binder toCHAIRMAN: Why don1 we have
our mid moming break if ifs
convenientforyou, Ms. Klein.
MS. KLEIN: Sure, absolutely.
CHAIRMAN: lfs 11:20. Why
don1 we come back in ten minutes.
(A recess was had.)
CHAIRMAN: Please, lefs
continue, Ms. Klein.
Q. Mr. Fishman, we looked at this
moming the portfolio margin account
documents.
A Yes.
Q. And the portfolio margin model
summary and the porifolio margin account
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DIRECT- FISHMAN (KLEIN)
b[ nervous.
Q. Why is that?
A Obvious~ g"en the stories in
the paper, and as I said Phil and I spoke
fairly often not just about the racetrack
bonds but other things that were going on
in Penson's business. Because obviously
this is 2011, the financial crisis now
has been over for a few years. Volumes
have dropped, interest rates have
dropped. Their business is under some
pressure. They've done their junk bond
issuance. Phil and the management team
at Penson had been trying to expand the
business. It tums out maybe [wasn't
the best time to make those choices. And
so Phil and I had conversations about
steps that they were trying to take to
make Penson's financial pos[ion better.
And whether that was looking at some of
their international businesses that were
struggling, maybe exiting some of those,
selling some of those. [was part and
parcel of a litany of conversations that
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DIRECT- FISHMAN (KLEIN)
side agreement
A Yes.
Q. Those are the documents that
control the portfolio margin
relationship?
A Yes.
Q. And looking again at those,
the summary, ~s exhib[ 7?
A Yes.
Q. So there are certain house
rules that are setforth in there or
reference to house rules and discretion.
How did that app~ w[h regard to Opus?
A To the best of my knowledge [
never applied to Opus.
Q. Because that wasn't the type
of portfolio Opus had?
A The nature of our trading was
sudh that we were almost substantial~
all equ[ies, never traded options or de
minimis ~we ever did. We traded the
thickest stocks in the marketplace and
thus.
MR. BAKAL: I'm sorry, I
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DIRECT- FISHMAN (KLEIN)
didn't hear that?
THE WITNESS: The thickest,
stocks that traded the most volume
versus small caps thin stocks that
have high risk.
MR. BAKAL: High volume.
THE WITNESS: What I would
call low risk stocks, the Apples,
GMs, the Bank of Americas of the
world.
CHAIRMAN: I thought [was
most liquid? Isn't that most
liquid?
THE WITNESS: Most liquid,
yes.
Q. And to the extent - now in
the account documents, the ones that are
exhibit 6, there are references to
Penson's discretion to be able to do
certain things. Correct?
A Yes.
Q. And then in the portfolio
margining agreement whiclh we looked at,
exhibit P 4, if you could turn your
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DIRECT- FISHMAN (KLEIN)
attention to paragraph 11.
A Yes.
Q. Okay. I'm going to ask you to
do [ slo~. But there are certain
provisions in here w[h regard to the
portfolio margining agreement and the
relationship. Can you read this
provision?
A Sure, paragraph 11. "Entire
agreement. The parties expressly agree
that this agreement and the account
documents shall constitute the entire
agreement between the parties concerning
the subject matter contained herein and
therein. This agreement shall govern and
control in the event of any conflicts or
inconsistencies between the terms and
cond[ions contained in this agreement
and the terms and cond[ions contained in
the account documents."
Q. So what was the purpose of
this language?
A As I testified earlier, the
new account forms are forms, just that,
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DIRECT- FISHMAN (KLEIN)
they are forms, they are typical clearing
firm house account forms. They're not
general~ negotiated in any way. The
negotiation w[h respect to our
relationship was all contained in the
portfolio margining side agreement, and
so the purpose of this paragraph and that
specific sentence was that ~there was a
conflict beM.een the two, that the
portfolio margin side agreement would
prevail.
Q. Thank you. If you could turn
to exhib[ 14 in the wh[e binder. This
is a letter from Pensonthafs in
evidence dated August 26, 2011. In
August of 2011 were you aware of any
representations that Penson had made to
FINRA regarding Opus's deb[ balance or
leverage?
A No.
Q. Have you read this letter, the
exhib[ thafs found at 14?
A I have read [ in the course
of this l[igation, yes.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FISHMAN (KLEIN)
Q. Are you now aware that Penson
had made representations to FINRA
regarding Opus's debit balance and [s
leverage?
A Yes.
Q. Were those restrictions ever
discussed between you and Penson in
advance of this letter?
A No.
Q. When did you become aware of
those limits that Penson was representing
to FINRA?
A I believe Phil and I had a
conversation I think [was as late as
October of 2011 where he made me
general~ aware of some conversations
w[h the regulators not specific to a
written document, like this one in front
of me here, that there were some general
conversation about Penson having to
potential~ restrict the size of [s
debit balances.
Q. And what did he tell you w[h
regard to the restriction, if anything?
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DIRECT- FISHMAN (KLEIN)
A I believe in the first
conversation there was talk of a $75
million limit.
Q. Just looking through the
letter, I guess there's an attachment to
[. And this is part ofthe plan that
Penson is representing to FINRA. At the
bottom ofthe page that says 6844 in the
bottom.
A Yes.
Q. There's a footnote. Did you
review that when you revie\M3d the letter
attachment?
A Yes.
Q. So this was the restriction
then. What did Mr. Pendergraft, ~
anything, tell you about that?
A He mentioned the potential
existence of this and he said in the
conversation that there IM'lre three
correspondents, Opus was one of them,
where this limitation would be binding,
would be a restriction on our previous~
existing act"[y. But at that time he
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DIRECT- FISHMAN (KLEIN)
had no intention of asking us to reduce
our debit balances, nor did he intimate
at that moment that at any point in the
future he \Mluld restrict our balances.
Again, I wasn1 aware of the
formal[yofthe proceedings that were
taking place between Penson and the
regulators. I thought it was more kind
of conversational in nature.
Q. Can you tell the panel your
response when Mr. Pendergraft said to you
that there was discussion of a $75- $75
million limit on Opus's debit balance?
A I told Phil that was very,
very concerning. He understood the
nature of our business and that we
exceeded $75 million qu[e often. That
our business could notfunction under
such a limitation. And at that time, you
know, he- at that time he was- never
asked to put us on any lim[ but at that
time he said that he was working [
through w[h the regulators and they had
many ideas and plans as to how they were
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DIRECT- FISHMAN (KLEIN)
going to improve their capital base.
Basical~ not to worry originally was original~ the notion was not to worry.
Q. Okay. And you said you
recollect that this conversation was
around Octcber2011?
A I think [was in October of
2011 that conversation took place,
because it was after the repo which was
the very end of September and there was a
more serious conversation that took place
in November. So I think that original
conversation took place in Octcber.
Q. All right And in Octcber of
2011 do you recall any activity that was
going on w[h MF Global?
A MF Global was a large futures
clearing merchant and Jon Corzine, the
former Goldman Sachs partner and
president of MF Global had been running
essentially a proprietary trading
business within the customer business of
MF Global and the bonds in which he was
trading were losing value and the
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DIRECT- FISHMAN (KLEIN)
regulators came in to MF Global with the
fear that customer money had been used to
support those endeavors and that maybe
customer money in fact had been possibly
lost.
And so there was definitely
g"en some of the stress in the
marketplace and the fairiy long period of
time in which I think many clearing firms
were struggling because ofthe volumes
that were in the marketplace, I think [
put us and everybody on kind of
heightened alert of potential financial
failures.
Q. What impact~ any did
learning about the MF Global situation
have on your dealings wi[h Penson?
A We got very, very nervous
about having excess cash in our aocount
and so we started a practice, I don't
know ~we did it every day or every
week, but we started a practice of
regulariy wi[hdrawing money not necessary
to support our deb[ balances.
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DIRECT- FISHMAN (KLEIN)
Q. And so when you say excess
cash or money not necessary to support
your deb[ balances, can you explain what
you mean?
A Cash in excess of the 15
percent requirement.
Q. And what was Penson's response
to Opus's IMthdrawal of that excess
deposit?
A I got- had one conversation
w[h Phil. Again I would say gently, you
know, understood our pos[ion but gently
saying that byw[hdrawing cash it had
the potential to exacerbate our deb[
balances whiclh the regulators were
watching. I explained to Phil that g"en
MF Global and ghien obvious~whafs
going on at Penson now we were nervous
and I had a fiduciary duty to the company
and to Steven Sclhonfeld, the owner, to
protect his assets. And so we were
uncomfortable w[h the s[uation.
Q. Well, did Penson demand that
Opus put back that money into [s
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DIRECT- FISHMAN (KLEIN)
aocount?
A No, Phil never made demand.
Q. Did Penson demand that [put
back so muclh as that would get Opus's
deb[ balance to 75 million or some
particular number?
A No.
Q. At some point did you have a
discussion with Mr. Pendergraft about
what would happen ~ Penson could no
longer service Opus's business?
A M. one point again I'm not
exactly sure ofthe timing, whether [
was in October, early November, I told
Phil that we were sutficiently concerned.
I was going to look and explore potential
other alternatives wi[h respect to our
clearing, as [was not clear to us
exactly where - again not knowing the
details that I know now, where this
process, based on what Phil was telling
me, where this process \Mluld end, and so
that we would begin having oonversations
w[h others.
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DIRECT- FISHMAN (KLEIN)
And Phil, again, I think
consistent w[h general~ our
relationship, understood that we were
going to explore whatever we needed to do
to protect oursehies.
Q. Were you aware at any time
that FINRA was also asking Penson to line
up a backup clearing broker?
A I was not aware of that
Q. Tum your attention to exhib[
11 in the black binder. Have you seen
this document before?
A Yes, in the context of this
l[igation.
Q. Do you understand now what
FINRA was asking of Penson?
A Yes.
Q. Can you tell me what that was?
A I mean [appeared that FINRA
was going to put significant restrictions
on Penson's abil[yto do business, that
FINRA was sutficlent~worried about
Penson's financial well being and the
customers that [-the IM'lll being of
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DIRECT- FISHMAN (KLEIN)
1
2 the customers that [cleared.
3
MR. HANCHET: I'm sorry,
4
objection. The IMtness is
5
characterizing a letter that she
6
wants to put in evidence. He
hasn't read [until preparation
7
for
litigation. And [just
8
9
doesn't add anything to this
10
letter. It is what it is.
11
CHAIRMAN: Can I have the
12
question and the answer thus far
13
read back, please.
14
(The requested portion of the
15
record was read.)
16
CHAIRMAN: I suppose there's a
17
better way it could have been asked
18
and answered. But I don't have any
problem wi[h that He's expressing
19
20
his understanding of what FINRA was
21
requiring or saying at the time.
22
He's looking at an email and the
23
email is real~ the best evidence
24
of that.
25
MR. HANCHET: ~sure is. But
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DIRECT- FISHMAN (KLEIN)
what he said before that and what
wasn1 read back was when did you
first see this and he said well I
didn't see [ in real time.
CHAIRMAN; Email.
MR. HANCHET; He said I saw [
in preparation.
CHAIRMAN; That's fine.
MR. HANCHET; For what ifs
worth, thafs fine. Note my
objection, please.
CHAIRMAN; Noted.
Q. Mr. Fishman, can you tell me
when Opus moved [s dearing and
financing from Sdhonfeld to Penson, how
long did that process take?
A Lefs see, we signed the deal
in November of 2006. Opus moved in end
of April of2007. So I guess thafs
about six months.
Q. Is that a process?
A Clearing conversions are
typical~ very, very elaborate and
ordhestrated events. You're moving from
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DIRECT- FISHMAN (KLEIN)
one set of technology and processing
systems to another. ~requires both
from the firm that you're leaving, the
operations and clearing department of the
firm you're leaving and the operations
and dearing department of the - and the
tedhnology departments of both to go
through a fairly elaborate process.
I mean I think our process was
fair~ typical because we had seven
correspondents and we moved each one
approximate~ five, six, seven months
later because to get everybody on the new
systems is a fairly intense job and
obvious~ Penson who had 300 plus
correspondents is very good at it and
does [all the time, or at the time did
it all the time, but ifs still a
complicated process.
Typical~ I would say four to
six months is probab~fairlystandard.
Q. You testified that in your
discussions w[h Mr. Pendergraft you
expressed that Opus was going to have to
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DIRECT- FISHMAN (KLEIN)
look for options; is that correct?
A Yes.
Q. Why was it important for Opus
to line up a fall-back position for [s
financing and dearing?
A Ourconcems were that ~we
did not have an orderly process by whidh
Opus's business moved and had a dearing
firm ready to handle that business, that
if, as I stated earlier, ~we missed one
day oftrading our fear was that all the
traders would leave.
And as I said somewhat
joking~. maybe a little goodwill would
buy us a day or two, but not much. And
can1 really blame the traders because
theyeatwhatthey kill and to make money
they need to be trading and to be trading
they need to have sutfident buying
power, which is a combination of cash and
clearing firm mar margin to do that. And
we were at this point in October
concerned whether Penson or not could
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DIRECT- FISHMAN (KLEIN)
Q. Turning to exhib[ 15 in the
white binder. Wh[e binder.
A Wh[e binder, sorry.
Apologize.
Q. No, not at all.
A I'm sure there's a reason.
Q. Get our exercise.
A Thafs 14. 15. Got[.
Q. This is the December 12011
FINRA notice of action thafs in
evidence. Are you familiar w[h that?
Have you read it before?
A Yes.
Q. When did you first actually
see this letter?
A During the course of this
l[igation.
Q. So p~ing aside about what
you learned in the arb[ration, when did
you first learn about the December 1st,
2011 notice of action, or any of the
restrictions contained in it?
A I got a call from Phil
Pendergraft on December 2nd notifying me

supp~that
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Page 1145

1

DIRECT- FISHMAN (KLEIN)
that Penson oould no longer handle Opus's
business and again he didn1 spedfical~
refer to kind ofthis notice of action
letter but he said there were regulatory
- consistent with previous conversations
about the regulators being in his office,
regulators were looking at various
restrictions, and that based on those
restrictions Penson oould no longer
handle Opus's business and he instructed
us to find altemat"e clearing
arrangements.
Q. What did Mr. Pendergraft tell
you about the restrictions with regard to
financing?
A ThatQ. Or did he tell you anything?
A That Opus would be-- well,
you know, in some ways he didn1 real~.
He used the $40 million. But since he
said that Penson could not handle our
business and instructed us to find an
altemat"e arrangement, we didn1 spend
any time on what the restrictions \M3re
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DIRECT- FISHMAN (KLEIN)
restriction based in any way on Opus's
portfolio or the risk ofthat portfolio?
A No.
Q. Do you know of any of the
circumstances that led to FINRA's action?
A I think I could follow Phil's
testimony from I guess a month ago or
whenever [was. Penson had overextended
itself. After ooming out of a good
period for the dearing firms, '06, '07,
'08 which were high volume, high margin
balance part of the industry cyde,
Penson and its management team decided to
expand through acquis[ions, through debt
issuance, through international
expansions and the oombination of all of
those things led to a situation when the
markets turned and interest rates dropped
and volumes dropped, where they were
incapable of supporting the debt load
that they had and incapable of having the
sutfident capital to service their
clientele.
Q. When you had a conversation
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DIRECT- FISHMAN (KLEIN)
because in my mind at the time they were
no longer relevant.
Q. Did you then get an
opportun[y later to read the actual
restrictions in the notice of action?
A I have.
Q. And do you understand what
those actual restrictions were?
A Ida.
Q. Can you tell me what they are?
A They're laid out in this
arrangement, in this letter, in this
notice of action that Penson could not
have an ind,.idual custome~s deb[
balance in excess of 40 million, an
amount that was well below the oommon
debit balances that Opus had run for the,
not just the four years that we had been
a customer or the nearly fMl years we
had been a customer, but also for all the
time prior to that all the information
that Penson had due diligence in making
the acquis[ion of the dearing firm.
Q. Was that $40 million debit
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DIRECT- FISHMAN (KLEIN)
w[h Mr. Pendergraft on December 2nd,
2011, can you tell me exactly what was
discussed in that oonversation?
A ~was, now looking badk, I
guess remarkab~ short. Phil understood
the position that we were in, indicated
our need to leave, and then told us we
would have Penson's full oooperation to
make sure that, to the best of their
ability - and obvious~ [ wasn1 just
dependent on them -but to the best of
their ability they would try to make sure
that Opus oould continue to do business.
Now thafs all well and good,
but the real[y is they on~ gave us
three days. And so we got the call on
Friday and by Wednesday we needed to be
out, and trades after that day were no
longer going to be accepted. And so we
needed to find a clearing firm and move.
Now, as I had said earlier, we
had started discussions based on our
nervousness so we had a little b[ of
advance notice from our own side. But
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DIRECT- FISHMAN (KLEIN)
still a move in three days is I would say
unheard of in the industry.
Q. Did Mr. Pendergraft in those
discussions you had say Opus has to stay
at Penson?
A No.
Q. Restrictions have been imposed
on Penson, but Opus must stay?
A No.
Q. Did he say anything w[h
regard to the deb[ financing that [
could g"e to Opus?
A As I said, he mentioned the
$40 million restriction but essential~
simultaneously he realized and recognized
that Opus couldn1 do business under
those terms.
Q. Why couldn't Opus remain at
Penson under those terms?
A The thing I've mentioned, if
we were restricted to a $40 million deb[
balance we would have insutficlent buying
powerforourtraders who are operating
significantly in excess of that on a
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DIRECT- FISHMAN (KLEIN)
daily basis. And the traders, you know,
~we got restricted to 40 theywouldn1
leave the next day but the first day they
had a big day, they wanted to have a
hundred million dollars or $200 million
and realized the restrictions there would
be a problem. Maybe f"e would leave at
once or ten would leave at once. ~
would take a very short order, whether
ifs one day or five days I don't know.
It would take a very short order where we
would be out of business.
And I think one point I want
to make, those traders leave, they're not
coming back. They get ensconced at
anothertradingfirm, the trading firm
provides cap[al, they get P&L bui~ up
at another trading firm they want to get
paid on, they're gone.
Q. Following this conversation
that you had with Mr. Pendergraft telling
Opus-- did you say he told Opus- what
did he say wi[h regard to A He instructed us to find
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DIRECT- FISHMAN (KLEIN)
another clearing arrangement. I don't
know the precise words, but that was
clearly the intent of the message.
Q. Okay. And what happened then
after you got that message?
A I got off the phone and I
called our chief operating officer Mark
Peters. Told him what we feared was in
fact happening and that he needed to get
on the phone w[h JPMorgan who we
identified as a potential clearing firm
and say the fire drill is on, can we get
it done. How long will it take and can
we get [done by Wednesday. I think-I'll cred[ everybody. I'll credit
Penson, I'll cred[ JPMorgan, I'll cred[
ourselves, we got [ done. Not
perfect~. There were defin[e~ some
little gaps we had to fill in the days
and weeks afterwards and some gaps we
never filled, just because the nature of
our business versus the nature of
Penson's business and JPMorgan's
business. But we got [done and we were
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DIRECT- FISHMAN (KLEIN)
able to without, from the trader
perspect"e and the business perspect,.e,
without missing a beat. So on Thursday
the next week we were able to have
whatever balances JPMorgan under their
TIMS model would allow us to have.
Q. So what did Opus moving the
business to JPM at that time aocomplish
for both parties, for both Opus and
Penson?
A For Opus [continued the
viabil[y ofthe business. I think for
Penson [ allowed them to avoid or try to
mitigate damages that would have been
ensued ~Opus had gone out of business.
Q. And w[h regard to the FINRA
notice of action? I mean did [ allow
them toA I guess effect"e~ allowed
them to comp~w[h it because now they
didn1 have to worry about having
balances in excess of$40 million from
one of the correspondents in question.
Q. Right. In that conversation
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DIRECT- FISHMAN (KLEIN)
you had with Mr. Pendergraft wihere he
instructed Opus to move its business, did
he say just temporari~
A No.
Q. Did that discussion ever
happen?
A No. First time I saw
temporary was in a letter on January
30th, I believe was the letter that they
sent us with the word temporari~
highlighted in that letter. lfs not
something we ever spoke about. lfs not
something prior to that letter we got
anything, any correspondence indicating
it was intended to be temporary.
Q. Did Penson employees assist
Opus in moving its business to JPMorgan?
A Phil had instructed-- just as
I called my COO, he instructed John
Kenny, I don1 remember exactly his
t[le, but seemed like the COO in our
dealings w[h him, to basical~ do
everything that Penson could to make this
move smooth and quick.
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DIRECT- FISHMAN (KLEIN)
Q. Puttng aside ~Mr.
Pendergraft ever said, well, this move is
temporary or ever used that word, did he
ever discuss with you conditions by which
you would come backA No.
Q. --to Penson?
A No.
Q. Did he ever discuss with you,
well, you know, these restrictions may be
lifted at some point and then you're
obligated to continue servidng w[h us,
anything like that?
A No sudh conversation took
place.
Q. Did he show you a copy of the
FINRA direct"e at that point?
A No.
Q. Going badk to exhib[ 4 in the
bladk binder, respondenfs 4, have you
seen this document before?
A Yes.
Q. Can you tell me wihat [ is?
A This is the Equity Execution
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DIRECT- FISHMAN (KLEIN)
Agreement between Penson Finandal
Services and Opus Trading Fund.
Q. Pursuant to the agreement
between Opus and Penson, was Penson
obligated to provide execution services
to Opus?
A I'm sony, could youQ. Under the portfolio margin
relationship A No.
Q. -was Penson obligated to
provide execution services to Opus?
A No. Execution services were
governed by a separate agreement between
the parties.
Q. What about pursuant to the
Asset Purdhase Agreement between those
ent[ies that were there, SAl and
Schonfeld, was [ contemplated that Opus
was obligated to use Penson for execution
services?
A No. We had an execution - at
the beginning ofthe relationship
Schonfeld executed for itseW and its -
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DIRECT- FISHMAN (KLEIN)
Sdhonfeld through its company Schon-Ex
executed for Opus and some of the other
correspondents.
Q. Do you recall wihen, about wihat
time that changed?
A Sometime in 2010we moved, we
essentially closed Schon-Ex and moved our
execution services to -- Opus moved its
execution service from Schon-Ex to
Penson.
Q. Is exhib[ 4 then that
agreement?
A Yes, that is.
Q. Okay. Going badk now- or
going forward in time to December 2011
when Penson instructed Opus to move its
business to another clearing provider,
what about execution services, wihat
happened to those services?
A We continued to execute under
this agreement wi[h PFSI.
Q. And again you testified about
execution services a little b[ earlier,
but wiho performs execution services in
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DIRECT- FISHMAN (KLEIN)
the ordinary case?
A I mean a customer oould use,
could use its dearing firm. They oould
use the whole Street worth of executing
brokers. I mean if you look at our
business today, I think we have 30
relationships with executing brokers and
we have 4 prime brokers who do dearing,
provide clearing services for us. So
ifs not unoommon in the industry to have
-- ~s not uncommon e[her way. Lot of
times the executing broker also does
clearance and lot of times the executing
broker has nothing to do wi[h clearance,
he's just the executing broker and he's
giving trades up at the central
clearinghouse to the prime broker.
Q. So during the course of the
relationship between Opus and Penson, at
the beginning ofthe relationship Penson
was not providing execution. At some
point that changed?
A Yes. So at the beginning of
the relationship you had Sdhonfeld-
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DIRECT- FISHMAN (KLEIN)
made has a responsibility to bring that
trade to the centralized clearinghouse
where the prime broker or clearing firm
essential~ picks [up in layman's
language, right, thafs where they meet,
thafs where [picks [up and thafs
where the dearing broker is responsible
for the settlement and clearing of that
trade so all the parties, and obvious~
this is oontinuous~ happening, there's
buyers and sellers they're meeting,
various executing brokers are bringing
those trades to a centralized home and
the clearing firms are picking that up
and putting those trades in the aooount
of the specific customers for which
they're clearing for. And then ifthat
customer requires financing, they use
those same securities as oollateral to
provide financing.
Q. The execution agreement
between Opus and Penson, is that an
exclusive fixed term agreement?
A No.
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DIRECT- FISHMAN (KLEIN)
CHAIRMAN: Youjustasked
that Didn~ you just establish
that?
MS. KLEIN: I was just going
to-CHAIRMAN: It started, they
didn't, then they signed an
agreement, they did.
Q. Now under the -you said
under the portfolio margining agreement
that did not contemplate execution
services?
A No.
Q. What about the clearing
function that goes wi[h execution
services, was that obligated to be
provided by Penson under that agreement?
A The function of an executing
broker, as I think George stated
yesterday, you use somebody's mnemonics,
the MPID of an executing broker to getto
the exdhanges and get to the
counterparties in whidh you're trading
w[h. The executing broker on a trade
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DIRECT- FISHMAN (KLEIN)
Q. What is the term of the
agreement, do you know?
A We had the right on 30 days
notice to terminate our execution
relationship IMth Penson.
Q. Tuming to the- sorry about
the flipping back and forth, but to the
portfolio margining agreement Attadhed
to that at the end there is a price
sdhedule.
A Tab 41 think it is.
Q. Yes, tab4. Sdhedule A which
follows page 8.
A Yes.
Q. Keep open the Equity Execution
Agreement also. But under the portfolio
--sorry.
A I'm not finding [.
Q. Are you under P 4 in the wh[e
binder?
A I'm at P 5. Sorry. My bad.
Schedule A, yes.
Q. Okay. Can you explain how the
compensation to Penson was to work under
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DIRECT- FISHMAN (KLEIN)
the portfolio margin relationship between
Opus and Penson?
A Very, very -like many other
aspects of the transaction which were
fair~ complicated this one was very
straightforward. We paid 35 cents per
thousand shares processed and Penson
collected a clearing fee for that
process, that processing capability.
Q. Was that for execution under
the portfolio margining agreement?
A No.
Q. What about financing, what was
the arrangement there?
A We had interest charges on our
debit balances and rebates on our credit
balances. I forget what the spread was.
I think it was something in- should
remember that but I don't
Q. Was that interest rate
determined at some point?
A Yes. We came to an agreement
on what that interest rate was for each
business might have been different but
Page 1160
DIRECT- FISHMAN (KLEIN)
for Opus there was an agreed upon
financing rate and that was one of the
revenue sources that went into the model.
Q. And what about under the
Equ[y Execution Agreement, how was
Penson compensated for the services to be
provided under that agreement?
A So little b[ complicated and
different our arrangement, our
relationship in the execution world.
Schonfeld and its correspondents was a
big volume trader, trading firm. And
thafs why we had our own execution
entity. We had our own New York Stock
Exchange membership when we started the
relationship w[h Penson. They were not
New York Stock Exchange members. We kept
Schon-Ex in place to handle all the
executions under the volumes that were
being done by the correspondents.
U~imate~ Penson became a New York Stock
Exchange member. We had some
conversations about a business that
Penson was trying to build what they

Page 1161

1
2
3

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FISHMAN (KLEIN)
refer to as TAP but basically an
aggregation business where they would
aggregate volumes across the Street, run
[through their system and they would
lower the costs oftheir execution. And
so their margins would go up for all of
their customers and for us to bring our
volume over there through the execution
agreement we would share in some element
of their cost savings. And so it didn't
cost us anything to execute. But we on~
got a piece of the savings. The rest of
it went to Penson.
And so bringing that
aggregation, and there was a specific
gentleman at Penson, Dan Weingarten who
was very invohted w[h this and we spent
a lot of time workingw[h him and our
correspondents and qu[e frankly
non-correspondents trying to drive
business to Penson. And [was a, I
think again a mutual~ beneficial
relationship. Penson got across all of
its correspondents lower costs. And we
Page 1162
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DIRECT- FISHMAN (KLEIN)
got a small benef[ on the volume that we
delivered. ~ made execution a very low
cost part of our business which again
we're working on small margins, very
important to what we do.
Q. After Opus moved [s business
to JPM around December 7th, 2011, was
Penson performing any services for Opus
pursuant to the portfolio margin
relationship?
A No.
Q. But [was continuing to
execute under exhibit 4, the Equity
Execution Agreement?
A Yes.
Q. Now at some point did there
come a time when Opus decided to formal~
terminate the portfolio margin
relationship?
A I believe we sent a letter
towards the end of January terminating
our relationship w[h Penson under PMSA.
Q. ~you could tum to exhib[
18 in the white binder. Do you recognize
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Page 1165

1

DIRECT- FISHMAN (KLEIN)
this document?
A Yes.
Q. And is that your signature on
the last page of that?
A Yes.
Q. Okay. And this is the January
26,2012?
A Yes.
Q. Why did Opus send this letter?
A We had left Penson on December
7. They were no longer providing the
services under the portfolio margining
agreement. Our view was nearly 60 days
later we thought it was time to send a
formal notice of what was the real [yon
the ground and terminate this agreement.
Q. But why did you oontinue to
execute with Penson before this, after
you had moved the clearing and financing
toJPM?
A As I said earlier, moving the
clearing business was a fair~ Herculean
task by the various staffs including our
own so our focus was making sure that
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DIRECT- FISHMAN (KLEIN)
were quite busy, focused on trying to
make sure everything was working as we
hoped [would w[h JPMorgan and that.
you know, we oould have a oonversation
after the holidays.
Q. Did Mr. Pendergraft ever
follow-up on that?
A No.
Q. Did Mr. Pendergraft discuss
what he wanted to put in writing, ~
anything?
A He basical~ said that he was,
wanted us to be in a pos[ion where it
wouldn1 be viewed as a breach by us for
having left. I didn't feel the need to
document what seemed obvious to me at the
time, that Penson had asked us to leave,
or instructed us to leave because they
oould no longer provide the services that
we had oontracted for. I viewed that
oonversation again as some kind of risk
mitigation on their side.
Q. So now in this document. the
January 26, 20121etter, Opus is

Page 1164

1
2
3

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FISHMAN (KLEIN)
that move had been oompleted. As I said,
there were some gaps in services that
Penson had been providing us to JPMorgan,
e[her oouldn't provide to us or wouldn1
provide to us based on their technology
and their system. And so there were
things that we were working on and we
didn't want to take on the added
responsibil[y of trying to move our
execution business simultaneous~ w[h
what we were IMlrking on on the dearing
side.
Q. And when Opus moved [s
business to JPM, did you ever have a
discussion with Mr. Pendergraft about
memorializing that move?
A Phil called me sometime in-before the holidays, mid December time
frame, talking about, you know, should we
put something in writing w[h respect to
what just happened. It was again another
fairly short oonversation. And I
essentially said I didn1 think there was
a need to do so. And that anyway, we
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DIRECT- FISHMAN (KLEIN)
terminating not on~ the portfolio margin
relationship, oorrect?
A Correct.
Q. So ~s also giving notice of
termination ofthe execution agreement?
A Correct.
Q. All right. Lefs tum to
exhib[ 9 in the claimanfs exhib[
binder.
A Yes.
Q. Have you seen this document
before?
A Yes.
Q. Can you tell me what [ is?
A This is a letter from Phil
Pendergraft in response to our January 26
letter and as I said earlier, for the
first time mentioning that Penson thought
our move to JPMorgan was temporary and
that there were no provisions for us to
do what we had done.
Q. ~ says in that first - I'm
sony, the seoond full paragraph that an
understanding was reached with Opus that
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DIRECT- FISHMAN (KLEIN)
[would temporarily allow Opus to have
JPMorgan service Opus's finandng and
custody. Do you see that?
A Yes.
Q. Is that aocurate? Was an
understanding readhed?
A No.
Q. Was there a discussion at all
about the move being temporary?
A As I said previously, no.
Q. Okay. Well at any time after
the move and through your receipt of this
letter - because the move happens around
December?
A December 7th we leave.
Q. And then this letter is
January 30th. Did Mr. Pendergraft ever
tell you again that the move was on~
temporary?
A No.
Q. Did Penson ever ask you to
rerum your business?
A No.
Q. Did you ever have a discussion
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DIRECT- FISHMAN (KLEIN)
as to what would have to happen for Opus
to come badk?
A No.
Q. Do you know ifthe
restrictions and lim[ations on Penson by
FINRA were ever lifted?
A I believe they were not.
Q. Tuming to exhib[ 25 in the
bladk binder. Black binder.
A Sorry.
Q. We tried to make less paper.
At some point did Opus send Penson
another termination letter?
MR. BAKAL: I'm sorry, what
exhib[?
MS. KLEIN: lfs exhib[ 25 in
respondenfs black binder.
A No.
Q. Do you recognize this
document?
A Yes.
Q. Is that your signature on the
last page of [?
A Yes.
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DIRECT- FISHMAN (KLEIN)
Q. Can you tell me why this
letter was sent?
A I think the kind of legal or
kind of a lawye~s letter because we had
g"en notice at the end of January w[h
respect to the right to terminate the
portfolio margining agreement, and this
was intended to kind of dose the loop to
the extent that was a notice and there
had been no cure, that this was the
actual termination ofthat agreement.
Q. Okay. So in the earlier
letter we saw you had indicated several
bases for the termination in the letter,
one was that Penson was not performing or
could not perform the services under the
agreements, correct?
A Correct.
Q. And did that ever get cured?
Did they begin to be able to perform
those services?
A No.
Q. M. some point did you leam
that Penson was entering into a

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT- FISHMAN (KLEIN)
transaction w[h [s clearing business
w[hApex?
A Yes.
Q. What did you leam, if
anything?
A PEAK6, one ofthe option
clients, was - option clients of Penson,
was putting together a deal where they
would enter into some kind of joint
venture w[h Penson to take over the
clearing business of Penson. Didn~ know
any ofthe particulars. No one ever
approached us on it Got some
information from our other
correspondents. But no one ever came to
talk to Opus.
Q. In connection w[h the Apex
transaction, did Mr. Pendergraft ever
come to you and say we have a new company
thafs going to be able to service your
business, I want you to bring Opus's
business to that company?
A No.
Q. Did Mr. Pendergraft or anyone
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DIRECT- FISHMAN (KLEIN)
at Penson ever talk to you about
transferring your business from JPM to
Apex?
A No.
Q. Did anyone ever ask you to
consent to an assignment of Opus's
business to Apex?
A No.
Q. Did you ever have any dealings
w[h Apex at all?
A Personal~. no.
Q. Do you know at all the
particulars of the transaction w[h Apex?
A Not real~.
Q. Do you know any of the
experience that the other correspondents
had with Apex?
A Our two major correspondents,
in add[ion to Opus, thatwentoverto
Penson original~. Lightspeed and
Trillium, had I guess, had some
experiences w[h Apex. Trillium -I'm
not even sure Hhey ever formally went
over because they quickly moved to
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DIRECT- FISHMAN (KLEIN)
Wedbush.
MR. BAKAL: Wedbush.
THE WITNESS: Wedbush.
MR. BAKAL: Another dearing
firm?
THE WITNESS: lfs a west
coast dearing firm.
A [was dear from Trillium's
discussions w[h Apex that Apex wasn't
interested in Trillium's business. In
short order, I'm not sure they actually
moved to Apex or they moved directiy from
Apex to Wedbush. And then Lightspeed
became a customer of Apex for qu[e some
time because Apex told Lightspeed they
didn1 want their business, that [was
not the kind of business that they were
intending to service. They were
obligated under the kind of FINRA deal
that Penson and Apex negotiated to take
that correspondent but essentially told
Lightspeed for every month they stayed
past I think [was six months or nine
months they were going to get charged an
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DIRECT- FISHMAN (KLEIN)
add[ional hundred thousand a month to
stay on top of the regular dearing
charges that they had to pay.
Ughtspeed attempted to find
a[emative clearing arrangements.
Failed in a couple of attempts to go to
other firms. Stayed at Apex past the six
to nine months, got charged the hundred
thousand a month for qu[e some time. [
ultimate~ got negotiated down to 50,000
a month. Then eventual~ Lightspeed
found another firm to move [s business
to.
And so in my view from both
Trillium and Lightspeed experience was
that Apex had an a[emat"e mot"" for
its aoquis[ion of the Penson business
that was separate and distinct from the
correspondents, at least the Schonfeld
correspondents.
Q. Now are you aware that Penson
filed a broker-dealerw[hdrawal form at
some point?
A Yes.
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DIRECT- FISHMAN (KLEIN)
Q. So tuming to respondenfs
exhib[ 28. Do you recognize that
document?
A I do. That is a form BOW as
~s called in the industry.
Q. And wihat is a form BOW?
A lfs the formal notice to the
regulators that they are w[hdrawing
their registration as a broker-dealer.
Q. And do you recall pursuant to
the portfolio margining agreement, is
that agreement automatical~terminated
if Penson is no longer registered as a
broker-dealer?
A Yes. They would be unable to
perform as a dearing firm unless they
are registered.
Q. Are you familiar w[h Penson's
first cause of action w[h regard to fees
that may be owed to Penson for services
performed before the termination?
A Yes.
Q. And did Opus ever try to
determine wihat [owed Penson for that?
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DIRECT- FISHMAN (KLEIN)
A Oh, yes. I think as we heard,
maybe painful~ from the panel's
perspect"e yesterday, Shawn was
instructed by the oompanyto pursue a
settlement of- when I say settlement, a
reoonciliation settlement, not a legal
settlement, a reoondliation settlement
so we oould know wihat actual~ we owed
and then pay aooordingly. And I know he
pursued [with great fervor. As we all
heard yesterday.
Q. Is Opus ready and willing to
pay that amount?
A We've never, ever stated that
we would not pay an amount we knew we
owed. We've never been able to get, even
in the oourse of this l[igation,
satisfied, other than the number we have,
what that number should be.
Q. And in oonnection wi[h this
arb[ration, there are the two claims,
there's oount one with regard to the fees
before the termination and oounttwo that
alleges that there was a breach ofthe
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DIRECT- FISHMAN (KLEIN)
portfolio margin relationship. Now you
retained my firm Cole Schatz to represent
you in this matter, oorrect?
A Yes.
Q. And there are bills that you
have rece,.ed in oonnection wi[h that
representation?
A Oh, yes, we have.
MS. KLEIN: So we have claimed
attorneys' fees for respondent in
this matter that they should be
awarded to respondent. And I need
to put into evidence, one way or
another, whether through
stipulation or through a wi[ness,
those invoices so the panel can
have the benef[ of those to know
wihat amount
CHAIRMAN: What are you
proposing?
MS. KLEIN: Well, I have them
here. I can take Mr. Fishman just
to identify that these are the
invoices he's received, unless the
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DIRECT- FISHMAN (KLEIN)
other side will stipulate to the
admission of those invoices.
CHAIRMAN: Okay. We're not
yet ready to break. Why don1 we
hold off on that unless ~s your
final point. I was going to say I
think all we need is real~ some
kind of authentication by the
witness if he's qualified to do
that. And that would oount as your
submission.
MS. KLEIN: Correct.
CHAIRMAN: Ordo[by
stipulation, that \Mluld be fine as
well.
MS. KLEIN: That's alii would
be doing.
Q. W[h regard to the invoices
that you've rece,.ed for representation
in this, how much would you say is
attributable to oount one versus oount
two?
A I would say ~s almost all,
substantial~ all is attributable to
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DIRECT- FISHMAN (KLEIN)
oount two g"en we've never disputed
oount one in the general sense of [.
We've just never known the number. And
again, we believe we know the number, but
we've never been able to get the other
side to agree on a number, ne[her
through the normal process that Shawn
went through for months, I think nearly a
year of trying to tradk [down, as well
as through this litigation process. I've
never been qu[e clear as to why.
Q. When Opus entered into the
clearing arrangement with Penson in the
ful~ disclosed dearing agreement and
the JBO and then in the portfolio
margining agreement, wihat in Opus'sfrom Opus's perspective was the most
critical aspect of that agreement?
A Could you, I'm sorry, oould
you read that badk?
Q. I can restate [. ~went on
a bit When Penson - wihen Opus entered
into the oontractual arrangements wi[h
Penson, first in the ful~ disdosed
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DIRECT- FISHMAN (KLEIN)
clearing agreement. JBO and then in the
portfolio margin relationship, whatfrom
Opus's perspective is the most cr[ical
aspects of that relationship?
A I think I've stated. There
are two aspects of the arrangement that
are most critical. One is the actual
securities processing. Again, we had
that business. We had the technology.
We had the personnel. We abandoned it so
obvious~ we needed somebody who actual~
would do the basic blocking and tackling
of securities processing and that was
obvious~ one element that was critical
under the clearing arrangement.
The seccnd element is
financing. The clearing broker is your
financing party. For Opus speclfical~
that was very critical because Opus as I
stated earlier runs balances. The nature
of [s business is to run balances every
night The oore trading strategy is an
overnight trading strategy, and so for
Opus those two functions, hard to say
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DIRECT- FISHMAN (KLEIN)
first or seoond, both are essential.
Q. Okay. And so I knaw from
Penson's perspect"e they were getting
this ten-year fixed term, the opportun[y
to service Opus's business. What was
Opus getting then?
A Opus was getting somebody to
provide the services that [ oontracted
for. ~was services that were required
for [to be in business and produce the
revenues both for us as the owners of the
business as well as the oounterparties
that were getting paid fees and/or
financing revenues to service that
business. So one can't exist w[hout the
other. Either we're producing and the
party is getting the benef[ or ~we
can1 produce we're out of business,
their revenue stream is going to get cut
short.
And so I don't know how else
to describe the real[y of the situation.
CHAIRMAN: I think you've
answered that question.
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DIRECT- FISHMAN (KLEIN)
1
2
THE WITNESS: Okay, thank you.
Q.
So from Opus's pos[ion, did
3
4 Penson l"e up to [s side of the
5 bargain?
6
MR. HANCHET: Objection.
CHAIRMAN: I'll sustain [.
7
8
We got the point
9
MS. KLEIN: I want to then
10
just move in those attorneys' fees
11
invoices.
12
CHAIRMAN: Are they part of
13
the binder?
14
MS. KLEIN: I need to add some
15
things. We can pick them up after
16
lunch when I cleanup the binder. I
17
can finish with Mr. Fishman.
18
CHAIRMAN: Mr. Fishman?
19
THE WITNESS: You forgot my
20
name?
21
CHAIRMAN: Oh, that Mr.
22
Fishman. Is that the end of your
23
examination?
24
MS. KLEIN: Yes. I'm going to
25
take him, just have him
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DIRECT- FISHMAN (KLEIN)
authenticate those and I don1
anticipate any other add[ional
questions. I'll just look quickly
to see ~ I oovered everything.
CHAIRMAN: Why don1 we break
for now. You can sort that out
e[her by stipulation or by
submission. When we return, Mr.
Hanchet, we \Mil oome back, after
whatever questions remain, we will
go on to cross examination and go
from there. lfs 12:35. Lefs
break for an hour. Thanks.
(Luncheon recess.)

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
Al008

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

FINRA ARBITRATION

Page 462 of 634

- 12/17/2015

Pages 1183 .. 1186

Page 1183

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

21

DIRECT- FISHMAN (KLEIN)
AFTERNOON SESSION
(1:45 p.m.)
CHAIRMAN: We've had our lunch
break. Let's continue with the
afternoon session. We're back on
the reoord. Ms. Klein.

ANDREW FISHMAN, resumed,
having been previously duly swam,
was examined and testified further
as follows:

DIRECT EXAMINATION
BY MS. KLEIN: (Continued)
Q. Mr. Fishman, can I tum your
attention back to exhibit P 4 in
claimant's binder, the white binder, this

it the portfolio margin side agreement
A I have it in front of me.
Q. Can you tum your attention to
paragraph 11 which we focused on earlier
for some ofthe language in it but I'd

23

like to tum your attention to additional
language.

24
25

MR. BAIKAL: What number?
MS. KLEIN: lfs exhib[ P 4

22
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DIRECT- FISHMAN (KLEIN)
parties hereto. This agreement and its
enforcement shall be subject to the laws
of the State of New York."
Q. Was this agreement ever
modified by a writing with regard to
Opus's transfer of its business from
Penson to JPM?
A No.
Q. Was any draft of a
modification ever sent to Opus to
accomplish that?
A No.
Q. Is there any question in your
mind that the account documents, exhib[
6 and the margin model summary at exhibit
7 and the portfolio margin account side
agreement at exhib[ 4, oollective~
establish the parties' oontractual
agreement with regard to the margin
calculation in the provision of portfolio
margin services between Penson and Opus?
A No question.
Q. Is there any question that the
TIMS model was the margin calculations
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DIRECT- FISHMAN (KLEIN)
that the parties agreed to that would
govem the PM relationship?
A There was no question.
Q. Is there anyway for anyone in
the industry to have MR. HANCHET: Objection. I
don1 care what follows.
Q. Weill mean-CHAIRMAN: Why don1 you ask
the question. Lefs hear the
question.
Q. Could anyone in the industry
have any misunderstanding as to what the
TIMS model requires?
CHAIRMAN: Do you have an
objection?
MS. KLEIN: Do you have
objection to that?
MR. HANCHET: I don't think
anyone has established that the
TIMS model requires anything, but.
you know, ~this witness can shed
light on it.
A I think TIMS model is the
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DIRECT- FISHMAN (KLEIN)
in the white binder on page 6.
MR. BAKAL: 4, on page 6.
Q. So we looked at this earlier
with regard to the language that says
"This agreement shall govem and oontrol
in the event of any oonflicts or
inoonsistencies between the terms and
oond[ions oontained in this agreement
and the terms and oond[ions oontained in
the account documents." Do you recall
that?
A Yes.
Q. And then there's language also
in this paragraph further below, towards
the end there's a sentence that starts
w[h ''The terms herein,'' do you see that?
A Yes.
Q. Can you read those last
sentences for me.
A "The terms herein may be
modified on~ by a writing signed by both
parties to this agreement. This
agreement shall be binding upon all
suooessors, assigns, transferees of both
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Page 1187
DIRECT- FISHMAN (KLEIN)
common model in the industry. I think if
you go direct~ to FINRA's webs[e and
look up TIMS model, [has a very
spedfic definition of what the TIMS
model means. I would ans\M3r I don1
think there's any question everybody in
the industry knows exact~ what a TIMS
model, how [operates.
MS. KLEIN: Just to go to the
panel's question w[h regard to
attorney's fees whidh we will
submit whatever invoices were sent
to respondent and paid by
respondent, but there is a
provision in the Equity Execution
Agreement which brought us here to
this arb[ration that has an
arbitration provision and [ does
require that in the event of a
dispute between the parties that
the dispute shall be settled by
arbitration in aocordance w[h
FINRA, and [says very
spedfical~ that the arb[rators
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DIRECT- FISHMAN (KLEIN)
MS. KLEIN: Sure, ifs exhib[
4 in respondenfs binder.
CHAIRMAN: And the paragraph.
MS. KLEIN: I'm on page 6 of
that, paragraph 8.
CHAIRMAN: 8 D, okay.
Attorney's fees here would apply to
any dispute arising under this
agreement, I would think.
MS. KLEIN: Well so that
agreement is the agreement that
claimant invoked to get us to
arb[ration. In claimanfs
statement of daim CHAIRMAN: No, I think we've
got some argument here.
MS. KLEIN: I just know the
panel was asking for a spedfic
reference.
CHAIRMAN: You've identified
that. That was my in[ial
response. I see it in an
agreement, a provision providing
for winner gets attorneys' fees in
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DIRECT- FISHMAN (KLEIN)
an agreement pertaining to one of
the - one part of the case, right,
I don't think the whole case is
being brought under the Equ[y
Execution Agreement
MR. HANCHET: Well, ~I may
speak to that. Ms. Klein has
pointed out numerous times through
the course of this proceeding that
that is not the agreement thafs
actually in question in this case.
So why she's re~ing upon thatCHAIRMAN: lfs something for
you all to think about and perhaps
address in your submissions.
MS. KLEIN: Right.
MR. BAKAL: Doesn1 the -- not
the side agreement but the main
agreement also provide for
arb[ration?
MR. HANCHET: Yes.
MS. KLEIN: In the aocount
documents there's an arb[ration
provision as 1M3 II.

Page 1188
DIRECT- FISHMAN (KLEIN)
1
2
may allocate attorney's fees and
3
arbitration costs between parties
4
and such award shall be final and
5
binding between the parties. That
6
authority is in the Equ[y
7
Execution Agreement, the authority
8
to g"ethe panel the abil[yto
9
award attorneys' fees. So this is,
I just want to -this is in
10
exhib[ 4 in the respondenfs
11
12
binder, page 6.
Q. And then w[h regard to - so,
13
14 Mr. Fishman, you already identified the
15 Equity Execution Agreement and those
16 provisions.
17
MS. KLEIN: And the panel I
18
believe already marked Penson's
claim-19
20
CHAIRMAN: Can we badk up for
21
one second.
22
MS. KLEIN: Sure.
23
CHAIRMAN: Remind me the
exhib[ number of the Equity
24
25
Execution Agreement
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DIRECT- FISHMAN (KLEIN)
MR. BAKAL: By signing below
the undersigned agrees to all terms
and the agreement contains a
pre-dispute arbitration clause.
I'm not sure which -- is this
real~ --I mean this is part of
the portfolio margin side agreement
while this is separate.
MR. HANCHET: Yes.
MS. KLEIN: Yes. I was just
pointing out that in claimanfs
claim thafs the provision in the
Equity Execution Agreement thafs
what they relied on for
arb[ration.
MR. BAKAL: Is there any other
place that attorney's fees are
mentioned.
MR. HANCHET: Take a look at
the aocount opening documents.
MS. KLEIN: So [is in the
aocount documents.
MR. HANCHET: Yes, but as I
recall and I haven't looked at
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CROSS- FISHMAN (HANCHET)
A Yes.
Q. Can you explain to the panel
how much money Penson would eam from
performing those execution services in
that time frame?
A I don't know the specific
numbers because I don1 know the volume
that we produced, but under the execution
services agreement Penson would take a
significant share of the, of what they
refer to as the TAP program revenues.
Again, I don1 know the numbers
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CROSS- FISHMAN (HANCHET)
that statement right?
A I don't know what you're
spedfical~ referring to. I appreciate
context.
Q. You were talking about the
financing context at that time. But you
said brokers don1 do [ out ofthe
kindness of their heart
A No, the financing element is
quite lucrative.
Q. So there are other services
that you think brokers might do out of
the kindness of their heart like
execution services?
A No, not specifical~. As I
indicated earlier, Penson was trying to
build an execution aggregation business.
They actual~ had a specific ind,.idual
that was in dharge of [that we IMlrked
w[h dose~. And us closing our
executing broker and moving our execution
services to Penson was part of a
negotiation where they fe[ they were
getting full value for the services and

specifical~.

Q. So you have no idea whether
thafs like a little bit, a lot? It
could be -would [ surprise you ~ I
told you that it was like almost nothing?
A I would have no basis to make
a judgment.
Q. All right But before when
you were talking about I think you said
brokers, quote, don1 do [ out ofthe
kindness of their heart, dose quote,
remember that statement? You standby

Page 1192
CROSS- FISHMAN (HANCHET)
1
2
this, I'm advsed that I might be
wrong, ifs a one way provision.
3
4
In other words, we can seek
5
attorneys' fees but correspondent
- I'm sony, the customer cannot
6
7
We will dear that up.
8
MS. KLEIN: I don't have any
9
further questions for you, Mr.
10
Fishman, at this time and I'll
11
reserve our right to talk about
12
anything following obvious~ the
13
cross examination on redirect.
14
CHAIRMAN: Mr. Hanchet.
15
MR. HANCHET: I just have a
16
few questions.
17 CROSS EXAMINATION
18 BY MR. HANCHET:
Q. Mr. Fishman, you testified
19
20 earlierthatforthe months of December
21 and January2007/2012, right?
22
A Yes.
Q. That from your perspect"e
23
24 Penson was executing, we agree on that,
25 right?
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CROSS- FISHMAN (HANCHET)
the volumes that we IM'lre bringing to help
all oftheir business, not specifically
what we paid them but all of their
business more profitable.
Q. Now were you here when
Ms. Caffrey testified yesterday?
A No.
Q. That's right, you weren't,
okay. So I want to ask you about one
small element ofthis time frame. I'm
talking about again December/January, you
with me on time frame?
A Yes.
Q. Okay. Do you have an
understanding about whether Penson was
doing any dearing in connection w[h
trades that Opus was running in that time
frame?
A I believe, as I stated, as the
executing broker, Penson had an
obligation to what they've referred to as
Street side clearing, to bring those
trades to the clearinghouses for clearing
and settlement by the prime broker.
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CROSS- FISHMAN (HANCHET)
Q. Now, do you have any idea
about the number of trades that Penson
was Street side clearing in that time
frame?
A I do not.
Q. But gMm that you had 50 or I
don1 know how many traders you had in
this time frame, do you remember? M.
least 50, right?
A 2011 we probab~ had about 300
traders.
Q. So you would expect 300
traders over the course of the day to
trade more than once in one particular
secur[y?
A Definitely. We were, as I
mentioned, a high volume shop. I would
expect our volume on a dai~ basis was
fair~ significant
Q. Now do you knaw how many- so
ifs fair to say that Street side there
would have been thousands of trades per
securtty probab~ on a g"en day, right?
A I don't know. Depends how you
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CROSS- FISHMAN (HANCHET)
define trades. There would be millions
of shares per day, I'll put [that way.
Q. I'm just wondering about the
actual number of trades. Maybe hundreds?
I mean we can agree it's more than one or
two, right?
A Yes, defin[e~ more than one
or two.
Q. Okay. Now do you know how
many trades JPMorgan was dearing in that
time frame for you guys?
A No, I do not.
Q. All right Now, Ms. Klein
asked you a bunch of questions about the
TIMS model and where can that be found in
the portfolio margin side agreement and
of course ifs not there so you found [
some other places. And lefs just go to
those other places where you found the
reference. So P 6 was one. P 6 is the
account opening documents that we talked
about, right?
A Yes.
Q. And you were focused on
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CROSS- FISHMAN (HANCHET)
paragraphs 1 and 2 as I recall, right?
A Correct
Q. And you said well this is
talking about TIMS over here, right?
A Yes.
Q. Did you ever look at paragraph
17, and specifical~the part where it
says the last line in paragraph 17 of
this same agreement that you referred to,
it says "Broker-dealers may impose their
own more stringent requirements,'' do you
see that?
A Yes.
Q. Do you have some understanding
that makes reference to house rules or
the broker-deale~s ability to make more
stringent requirements?
A Yes.
Q. Now the other place where you
looked to find reference to the TIMS
model was P 7 whidh is a disclosure, [
says portfolio margin model summary. And
in the first paragraph [talks about our
current house requirements as outlined
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Page 1201

1

CROSS- FISHMAN (HANCHET)
below. Do you see that?
A Yes.
Q. And then ~you look at the
last paragraph on the second page sorry. The first paragraph of the last
section, see where [says Penson
portfolio margin?
A Yes.
Q. Model?
A Yes.
Q. ~says "The Penson portfolio
model makes ind,.idual adjustments
described above and sums the resu[s to
compute the custome~s total portfolio
margin requirement lfs possible that
the model adjustments could sum to a
resu~ greater than the normal Reg. T
margin requirement Penson reserves the
right to require greater margin than Reg.
T ~it deems necessary." Do you
remember that?
A Absolutely.
Q. So once again Penson reserves
certain rights to [seW in terms of
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CROSS- FISHMAN (HANCHET)
language thafs contained in paragraph 1
carried over from the prior agreement
that was signed in connection with the
clearing agreement, right?
A Correct
Q. Now in this paragraph there's
a discussion of a $5 million depos[.
And ~ I understand you correctly, Opus
was very concerned about Penson's abil[y
to simp~ change margin leverage by
demanding more depos[s wi[hout some
constraints; isn1 that wihat you were
trying to aclhieve?
A Correct.
Q. So I just want you to think
about this from Penson's perspect,...
Demanding more cap[al, asking for a
depos[ was something that Penson would
do to protect [seW, right?
A Something Penson could do if
there's something specific about our
portfolio that it needed the protection.
Q. Understood, understood. But
what I'm having trouble understanding is
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CROSS- FISHMAN (HANCHET)
discretion?
A Yes.
Q. Then ~you look at the stuff
on the bottom underneath the line at the
very end of this agreement [ says
commercial conditions may require Penson
to act more conservat,..ly than our
current~ stated policies and procedures.
We intend to provide correspondents w[h
prior notice - I'm sorry, w[h notice
prior to making changes to our policies
and procedures, however we reserve the
right to make such changes w[hout prior
notice under certain cond[ions.
Did you see that as you were
discussing this agreement?
A Understand [ completely.
Q. Okay. Now lefs tum to
paragraph- sorry, the main agreement
that we've been -A P4.
Q. Thanks, P 4. And there's been
some discussion about paragraph 1 and you
said, ~ I'm not mistaken, some of the
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CROSS- FISHMAN (HANCHET)
how that offers protection to Penson.
Because lefs just say that Penson says
we want another $25 million. And by the
way, here are some risk, rational risk
based reasons for wihy we want another $25
million, right?
A Mm-hmm.
Q. And you guys say, okay, you're
right, those are rational risk based,
here's another $25 million. But under
your reading ofthe agreement, isn't
whafs just happened is Penson's exposure
has suddenly been exponential~ expanded?
Because now there's another $25 million
in the account, Penson now has to offer
way more leverage to you, way more
bargaining- sorry, way more lending
power, isn1 that wihat happens? I don't
understand how you think that that
provision protects Penson, [ doesn't,
ifs the opposite?
A It was not intended to protect
Penson, it was intended to protect us.
Q. So do you think in your heart
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CROSS- FISHMAN (HANCHET)
of hearts that Penson would sign an
agreement like that that offered [no
protections whatsoever?
A I think -I guess I'll make
three oomments. One, if Penson thought
[needed protection, I think they would
have and should have negotiated [.
Seoond of all, we had a oourse
of dealings from all of the due diligence
they did, they knew the size of our
business, and nothing in the six months
before we entered into the port1olio
margin side agreement indicated the
business would be any different than what
was anticipated, and so if Penson had a
ooncern either when we signed the
original deal or when we entered into
this deal, they had the opportun[yto
ask for another change in this language
that would have made it both ways.
I mean the problem with the
question is ~s a theoretical one. lfs
inoonsistentwi[h the due diligence.
lfs inoonsistent with the actual
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CROSS- FISHMAN (HANCHET)
activity. And I would say ifs actual~
inoonsistent wi[h the oourse of dealing
that we had overtime.
When there was new business or
new opportunity sets, whether [was from
us or from Penson, you know, Phil and I
would oome to agreements as to haw we
dealt w[h those things.
And so ~there was something
about this paragraph that was somehow in
their mind left them open, then they
should have tried to amend [. They
didnt They didn't do it at e[her
time. And then through the period of
August or September to December they
never made an attempt to amend this
document e[her.
Q. No, why would they, right? I
mean-- okay. We just have differing
views of it. I'm just wondering if you
can put yourself in Penson's shoes for a
moment and I'm not sure you can. Enough
said. Next question. In response to
questions that Ms. Klein asked you about

Page 1205

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS- FISHMAN (HANCHET)
this particular provision, you said, in
substance, and I can1- I tried to
wr[e as fast as I oould but I didn't get
[all.
A Sorry.
Q. No, no. What you basically
said was, look, we signed an exdusivity
provision and we didn1 have the abil[y
to just go someplace else. And I said,
what I wrote was then we would have done
that someplace else, but you oouldn't is
more or less what you said. Does that
make sense to you? Do you remember
saying something like that?
A I'll explain spedfical~. We
were signing up for a long term deal, a
deal that was ten years whidh at some
point got extended actual~ to twehte
years because I think the relationship
was sudh during that time, we were happy
to do our business there. So based on
other dealings that we had we extended
the business for another two years.
But again this provision was
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CROSS- FISHMAN (HANCHET)
spedfical~ negotiated because ~we had
to stay, and normal~you have the option
to leave, we needed some protection that
would say not based on some irrational or
based on something outside of what we
were doing, what Opus was doing, we
needed to be able to maintain the
leverage required under the rest of the
acoount documents that are part of this
document
Q. But isn1 that precise~ what
happened in December when Mr. Pendergraft
called you and said we have a problem?
Now he didn1testifyquite the same way
as you did. I know you were here for
that. But basically what Mr. Pendergraft
did is he helped you go to JPM, right? I
mean thafs what he did?
A Yes.
Q. We would have gone somewhere
else and thafs exact~ what Penson
wanted to do because they were trying to
acoommodate your business needs, weren1
they?
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CROSS- FISHMAN (HANCHET)
A I think there were two
elements to [. I think. one, they were
trying to accommodate our business needs
knowing that the business we operated
could not operate under the restrictions
that the regulators had put Penson under.
And I think, I'm not in Phil's head, I
don1 know, this would be speculation but
Q. There you go.
A - he was worried about the
damages that we would suffer ~those
restrictions were applied to us, so he
cooperated in helping us move.
Q. Now, while you're putting
yourseW in Mr. Pendergratrs head did
you -welllefs start this way. Did
Mr. Pendergraft say to you, gosh, I know
we just paid $35 million for this
relationship and, dam [, we just made
the last earnout payment, and you guys
are walking out the door but them's the
breaks and you should go even though
we've only made $15 million? Did he ever
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CROSS- FISHMAN (HANCHET)
say anything along those lines?
A No.
Q. Did [ever cross your mind,
since you like to put yourself in Mr.
Pendergratrs head, did it ever cross
your mind as to what - he might be
thinking about the fact this is part of a
$35 million transaction with Opus?
A Thought about [all the time.
Q. Okay. And what was your
conclusion about what he thought?
A My conclusion was he had no
way of doing our business, otherwise he
would have asked us back, asked for an
amended agreement, said that at some
point the restrictions were lifted and
would we come back. I think there are
many things I thought would have or could
have happened that did not.
Again I'll speculate here
since you've asked me to, my view is from
December 2nd and December 7th, depending
whether you want to go by the date he
told me or the date we moved, until he
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CROSS- FISHMAN (HANCHET)
got the letter on January 26, they had no
a[emative plan. They had no basis on
which to ask us back. They had no basis
in which to sohle the problems that FINRA
had restricted them. And so they had no
basis on which they could actually
fuffill their obligations under the
contract.
Q. Okay.
A And so thafs what I thought.
Q. Now one of the things you said
was, there was no amended agreement. But
didn1 you just testify like two hours
ago that Mr. Pendergraft actual~ called
you or at least you spoke in September
and said lefs get some documentation in
place? Didn1that cross your mind maybe
thafs what he was talking about? He
accommodated you. Penson said yes, in
his world, you guys could move there
temporarily, right, and lefs document
that because this is working out
swimming~ We continue to do the
clearing, JPMorgan is doing the custody
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CROSS- FISHMAN (HANCHET)
and the financing, eventually we're going
to come out from underneath the cloud
that we're underw[h FINRA, and then you
guys can come back. Don't you think that
was going through his mind?
A Again, ~it was, then [
wouldn1 surprise me if it was. He never
articulated that, not once.
Q. Now we know that Opus left
December 6th and they moved their, at
least from Penson's perspecthle, their
custody and finance, and from your
perspecthte if I understand right they
moved a portion of their clearing as IM'lll
as custody and finance, Penson kept
execution and Street side clearing; is
that a fair statement?
A I think thafs a fair
portrayal.
Q. Sure. But --I've been living
this case for a long time. What I have
never understood is why Opus sent a
termination on January 30th, two months
later. Why did Opus send termination
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1

CROSS- FISHMAN (HANCHET)
letter on January 30th? Defense lav.yers
are never supposed to ask open-ended
questions. Go for it
A I think as I said earlier, you
know, from December 2nd, from the day we
got the call to the day we sent the
letter on January 26, sorry to oorrect,
we didn~ know what was going on with
Penson. We were not in communication
other than the one brief oonversation we
had before the vacation. We did not know
what other issues they had w[h the
regulators, what financial oondition they
were in. They were not offering us any
answers to those questions.
They did not, even though Phil
had said in December maybe we should
document this, he never came back to me
atanypointduringthe month. Our view
was we had this now, we had this
relationship w[h JPMorgan and the
relationship while imperfect in many
ways, there were many pieces that Penson
provided for us that JPMorgan was not
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CROSS- FISHMAN (HANCHET)
up at Penson g'-'en the finandal
difficu~ies it was having. And so at
some point, from our perspect'-'e. the
game was over. And at no point in
between that did we hear any game plan
that says [ should be something other
than that.
Q. Now is there any oonnection
whatsoever between- well let me ask you
this. When did execution services end?
A I think the day or the day
after the letter was signed, January 26.
Q. Is there any oonnection
between those two events in your mind?
A I'm not sure I follow.
Q. Well, Mr. Pendergraft
testified, in substance, that everything
was going great from Penson's perspect'-'e
until the 27th when the letter was sent,
and I say the 27th, the 26th.
A 26th.
Q. Which also happens to be the
day after the last executed trades that
Penson processes. Is there any
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CROSS- FISHMAN (HANCHET)
capable of providing for us, [got the
basic blodking and tackling done of
securities processing and finandng. And
thatourviewwas, since we didn1 know
~and when Penson oould ever oome back,
we would g'-'e them notice that we've now
left, we think you breached the portfolio
margining agreement and again we didn1
send a subsequent letter until April. So
again there was February, March, April,
another three months to go by to see ~
there was a plan that might have
suggested that Penson had a plan to amend
our agreement, to bring us back under
certain circumstances. Never happened.
At some point again going to clearing,
you know, you don't kind of yo-yo out of
clearing firms. You usually go to a
clearing firm and you stay because ~s a
big endeavor to move.
By April ourviewwas Penson
had no capability to service us. We
weren't going to --we were probab~
going to feel insecure putting our money
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CROSS- FISHMAN (HANCHET)
oonnection between that whatsoever?
A I think once we establish our
relationship IMth JPMorgan, JPMorgan also
indicated to us, at a higher oost than
Penson, that they would do the execution
as well and as part of that relationship
whidh we were obvious~ pursuing trying
to make a safe relationship, we decided
to move our execution business as well.
Q. When did you tell Penson that
JPMorgan had made those statements to
you?
A In that letter.
Q. In that letter?
A Yes.
Q. Okay. Now after that letter
-- actually Mr. Pendergraft also
testified that before he rece'-'ed the
letter, I think he said he was on his way
to the office and there was a message
from you. Did you try and call Mr.
Pendergraft before that letter was
del'-'ered?
A I did.
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1

CROSS- FISHMAN (HANCHET)
Q. Why is that?
A Common courtesy.
Q. What courtesy?
A I wanted him to hear from me
before he received the letter that we
were taking steps to terminate, or g'-'e
notice oftermination under the port1olio
margin side agreement
Q. Now, Mr. Pendergraft says that
he picked up the phone and called you
right after reading the letter or very
short~ after. Do you remember that
call?
A Don't remember spedfical~.
Q. Mr. Pendergraft said you
seemed sheepish. Is that your
recollection or you just don't remember?
A Look as I've testified
throughout I feel like Phil and I had a
good business relationship. And this was
an unfortunate situation, a s[uation I
strong~ believed that Penson through
theirfinandal difficu[ies put us in.
And as I just said a few minutes ago,
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CROSS- FISHMAN (HANCHET)
two companies, remember that?
A Yes.
Q. And you said in substance that
there was no dispute about whatever
charges were owed, they were owed,
something like that, right? But we just
couldn1 getto the final number?
A Again, I was here for
substantial~ all of Shawn's testimony
yesterday and obvious~ during the course
of the dealings over that approximate~
year time period. He had very strict
instructions from management ofthe firm
to run [ down, get a final number and
pay[.
Q. Now one of the issues, though,
thafs in dispute [ seems is I think
you're aware, or maybe you're not- are
you aware that Penson is also seeking to
recover for the Street side dearing we
talked about for the months of December
and January?
A I am aware ofthat.
Q. But Opus, ~ I understand
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CROSS- FISHMAN (HANCHET)
from that January, end of January until
the final notification in April, there
were possibil[ies of other things
occurring. We never heard a plan. We
never heard an ask back. We truly never
heard anything IMth respect to our
business returning under the port1olio
margin side agreement in any way, shape
or form, that that was possible.
Q. Now, Mr. Pendergraft also
testified in substance that he was
shocked when he got that letter. Do you
have a reaction to whether Mr.
Pendergraft would have been shocked?
Would he have seen the warnings? Have
you any idea?
A On that one I can1 speculate.
Q. So if he was shocked you're
neither surprised nor not surprised?
A As I said, I don1 have a
speculation on that one.
Q. One of the last things that
Ms. Klein asked you about was the dharges
that were never reconciled between the
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CROSS- FISHMAN (HANCHET)
correct~. is disputing those charges,
right?
A Our view is that those
services under the port1olio margin side
agreement, the 35 cents per thousand,
were not the services that Penson was
providing during that time period. That
the services they were providing were
under the execution services agreement
and that fee sdhedule is quite different.
Q. Could you point me to the fee
sdhedule? lfs kind of hard to unpack.
That's in the black book, I knaw. You
know what, I'm not going to put us all
through that.
A lfs actually not that hard.
Q. Is [? Well I've actually
never understood [. So he's on page 9
of exhib[ D 4.
A The economics ofthe
arrangement are really in second to last
paragraph and the last paragraph. So
this had to do w[h the tiered pricing
and then Penson shall pass through to the
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CROSS- FISHMAN (HANCHET)
sponsor partidpant, which in this case
was Opus, 75 percent ofthe rebates and
benefrts assodated with that tiered
pridng and Penson shall remain- shall
retain the remaining portion up to a
capped amount of .0001 per share and then
any, and any third parties costs would be
paid alongside of that
Q. Okay, we established that.
All right. Mr. Fishman, I real~ have no
further questions. Thank you very much.
CHAIRMAN: Ms. Klein, do you
have any redirect?
MS. KLEIN: I do not
MR. BAKAL: Before we go any
further. The sign in sheet has
disappeared and not made its way.
If everyone signed, just pass it on
to Mark.
CHAIRMAN: Mr. Friedman, any
questions?
MR. FRIEDMAN: No, I don't
CHAIRMAN: Mr. Bakal?
MR. BAKAL: No.
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FISHMAN
CHAIRMAN: One thing I'm
curious about. You've indicated
that there was extens'-'e discussion
about the protections that would be
taken in light ofthe ten-year, the
ten-year term ofthe agreement.
And they all seemed to focus on
Opus ensuring that it would have
the leverage that it needed to
conduct its business.
Was there any discussion in
that time period that discussed the
flip side ofthe issue, namely~
Penson were unable to supply the
leverage that Opus required.
THE WITNESS: No.
CHAIRMAN: Not was unwilling,
but was unable? Did that issue
come up at all?
THE WITNESS: It did not.
Fair that [could have g'-'en the
circumstances but it did not at the
time.
CHAIRMAN: Hindsight is 2020.
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FISHMAN
THE WITNESS: One thing to
understand, as big as Opus was,
relative to Penson we were, you
know, a large customer but Penson
was a much larger firm. They were
a public firm. They had acoess to
the capital markets. We were a
private firm funded by essential~
one individual. So while we were a
large correspondent I think on a
relat'-'e basis we would consider
ourselves substantial~ smaller
than Penson.
CHAIRMAN: Okay, I was just
curious about that.
Anything further from counsel?
No. Mr. Fishman, you're excused.
Thank you.
THE WITNESS: Thank you.
CHAIRMAN: All right
Ms. Klein, whafs next?
MS. KLEIN: I don1 have any
further witnesses. We'd like to
move in some exhibits that were
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PROCEEDINGS
identified during the examinations
that are not yet in evidence.
We've done [ previous~ by
stipulation in great part. We
haven't had a chance to do that yet
because we just conduded the
examination. But however the panel
wants to handle that.
CHAIRMAN: I don't have any
organized list I've been keeping
track of everything we've looked at
and there's been testimony about.
But if you want to maybe take a few
minutes, put together a list, even
if ifs just a handwritten list and
we can read from [ and see ~
there's any objections with
claimanfs counsel.
MS. KLEIN: We have that list.
We can go over [.
MR. YELLIN: I can read them
out or meet with Virginia for a
minute.
CHAIRMAN: Why don1 we take a

Page 1220

Page 1222

DTI Court Reporting Solutions - New York
1-800-325-3376
www.deposition.com
Al018

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

FINRA ARBITRATION

Page 472 of 634

- 12/17/2015

Pages 1223 .. 1226

Page 1223

1
2
3

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

Page 1225

1

PROCEEDINGS
short break so you two can do that.
Before we do, okay, then you'll be
resting?
MS. KLEIN: Yes.
CHAIRMAN: Will there be any
rebuttal?
MR. HANCHET: ljustwantto
conferw[h myoolleagues. My
expectation is there will not be.
CHAIRMAN: Whydon1wejust
take a short break. Time to get
out ofthe room plus f"e minutes
and wihen we come back we will tend
to the document issue, exhib[
issues and work out some parameters
for how we're going to prooeed
after that Lefs take a short
break. We're off the reoord.
(A recess was had.)
CHAIRMAN: We're back on the
reoord and during the break oounsel
conferred and I've been g"en a
list by respondenfs oounsel of the
respondenfs exhibits that are

2
3 so.

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDINGS
MR. HANCHET: I don't believe

MS. KLEIN: With regard to
those exhibits 31 and 32, those
were identified but are not in
evidence.
MR. BAKAL: Yes, we agreed to
that yesterday. They're marked for
identification, not evidence.
CHAIRMAN: Thank you for
reminding us. Counsel has
indicated that they wish to subm[
post hearing briefs, so the panel
has discussed wihether or not there
is any need for any kind of
argument at this point and we've
concluded there is not. So in
effect the dosing \Mil wrap into
the post hearing briefs.
For some guidelines or
instructions, wihat we are
requesting the order shall be that
the post hearing brief should be
limited to 20 pages, double spaced.

Page 1224

1
2
3

4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDINGS
going to be admitted into evidence
by stipulation, that is w[hout
objection, and those exhibits are
in wihat we're referring to as the
black binder, respondenfs exhibits
6, 7, 10,21,22,25,33,37,43
through 103 and 105 through 126.
Is that correct, Ms. Klein?
MS. KLEIN: Yes.
CHAIRMAN: Mr. Hanchet is
that oo rrect?
MR. HANCHET: Yes.
CHAIRMAN: Thankyou. While
we were off the reoord, oounsel
also supplied the panel wi[h
exhibits P 31 and P 32 as had been
discussed at a prior session
consisting of some screen shots we
had seen as well as a picture of
drawings that were made during the
hearing. So we now have that as
part of the reoord. Are there any
other document issues as far as you
know?
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PROCEEDINGS
And let me just note a oouple of
things. First, you do have a
sophisticated panel. You've all
been thorough and clear. There's
no need to-- use it like a real
closing. Bring it together. Point
out the references in the exhibits,
make wihat arguments you need to
make.
The only two things that"""'
would like you to be sure to toudh
on, without suggesting in anyway
what our thinking is or wihidh way
we are headed, in fact we don't
even know, just question was raised
as to whafs the basis for a claim
for attorneys' fees both as far as
law or as far as contract and we
would like to have some argument or
some guidance as to that.
Also on claim 1 [ seems dear
that there is to be some kind of an
award. lfs just a question of how
much. We've got a lot in the
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PROCEEDINGS
record about that. If we can have
each side kind of pull together the
calculation and why your number is
right and their number is wrong.
And we will work through that
We don't think we need any
further guidance as far as damages
on count two. lfs obviously a
different type of a daim.
The court reporter has
indicated that [will take up to
ten business days to get the
transcripts out so I'm perfect~
happy to discuss w[h you folks
when the deadline should be for
filing post hearing briefs.
And let me just note one other
thing. We had some discussion
about this. We're going to afford
MR. BAKAL: Difference of
opinion, butthafs okay.
CHAIRMAN: I'm not entire~
convinced that this is necessary,
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PROCEEDINGS
but you'll eadh have the
opportun[y to do in effect some
cursory reply post hearing if
there's any issues that the other
side has addressed that you think
is like way out of bounds or a real
misstatement, you'll have an
opportunity to put in one week
later kind of like a supplement to
your post hearing brief.
MR. BAKAL: Five pages.
CHAIRMAN: No more than f"e
pages. And don1 feel the need to
do it We've got a lot of evidence
here. We will have the transcripts
as well.
But I'll leave that to your
discretion. Lefs go off the
record for a moment
(Discussion was held off the
record.)
CHAIRMAN: While we were off
the record counsel and the panel
discussed dates for the filing of
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PROCEEDINGS
post hearing briefs and we reached
an agreement that the post hearing
brief will be filed by each party
on, on or before January22, 2016
and that brief will be no more than
20 pages. And an opportunity to
reply and not restate but rep~ to
the other side's post hearing brief
in a filing up to f"e pages can be
submitted one week later by January
29th, 2016. After all of that is
rece,.ed the panel will be
reviewing them, of course, and will
meet presumably in these offices at
FINRA to deliberate with the
benefit of the exhib[s in our
possession here. And that is the
sdhedule.
Now let me just note before we
formal~ go to the end of to day's
hearing, part ofthe script
requires me to ask do the parties
have any further evidence or
testimony to present? First you,
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Mr. Hanchet
MR. HANCHET: No, no further
testimony or evidence to present
Thank you.
CHAIRMAN: Ms. Klein.
MS. KLEIN: No. Again, the
on~ issue was that affidavit we
talked about with regard to the
final attorney invoice.
CHAIRMAN: Thafs fine. And
you'll have an opportun[y to
subm[ that probab~ w[h your post
hearing brief and of course you
want to get that by stipulation if
you can. If not, we will figure
out a way to deal w[h it.
The scriptfor closing a
hearing provides for making a
closing argument. I'm going to
just read from part of that to the
extent ~s relevant to the post
hearing brief.
The parties are directed to
limit their post hearing briefto a
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PROCEEDINGS
summation of what he or she
believes has been proven. The
parties should include a summary of
their final request for damages.
Parties may present their final
damages as a range as opposed to a
spedfic monetary amount and may
include a description of eadh
theory of damages.
The parties should also
address the issue of hearing
session fees. In the award we will
allocate the amount of hearing
session fees that eadh party \Mil
pay. Therefore the parties should
include a statement of how we
should assess the hearing session
fees.
Do the parties have any other
issues or objections that you would
like to raise that you have not
previous~ raised? Mr. Hanchet?
MR. HANCHET: No, just one
logistical thing. You said subm[
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the briefs on those dates. Are we
emailing them to the panel members;
is that how you would like them
delivered or would you like them
mailed through FINRA?
CHAIRMAN: Certain~ FINRA you
file electronical~.
MR. HANCHET: Of oourse.
CHAIRMAN: I think the members
of the panel, one of us has
indicated a desire to get a hard
oopy.
MR. HANCHET: Thafs wihat I
remember too.
CHAIRMAN: I would ask Us
not too much of an inconvenience,
email [ and send a hard oopy as
well.
MR. BAKAL: That's wihat you
did w[h the pretrial briefs. Also
when we are actual~ deliberating
we can look at [.
MR. HANCHET: Nothing further.
CHAIRMAN: Ms. Klein.
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MS. KLEIN: We may be missing
one ofthe panel's address. Is a
hard oopy needed?
MR. YELLIN: I think we on~
have Chairman Hutner and Mr.
Bakal's address.
CHAIRMAN: If you want to send
an email to the three of us I'll
make sure Mr. Friedman replies
then. Or he's doing [ now.
Nothing further, Ms. Klein?
MS. KLEIN: I don1 have
anything further, thank you.
CHAIRMAN: The decision once
readhed will be forwarded to the
party and/oroounsel. In order to
exped[e the del,.ery of the
panel's decision to the parties the
panel may e[her execute a
handwritten oopy of the award or
each arb[rator may execute a
oounterpart oopy of the award. As
I mentioned at the beginning of the
case, I asked that each party or
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representative oomplete an
evaluation of this arbitration.
Your participation, wihile strictly
voluntary, greatly assists FINRA
Dispute Resolution's ongoing effort
to improve the arb[ration process.
You can find the evaluation form at
FINRA.org/arbevaluation. If you do
not have Internet access- you've
got bigger problem than that, or
have difficulty oompleting the
evaluation online please ask your
case administrator to provide a
paper version ofthe evaluation
that you can mail to the address
indicated.
FINRA is ooncemed about
information security and identity
theft. Parties should take all
documents that are not needed for
the official reoord wihen leaving
the arbitration hearing.
The reoord will remain open
until the panel arrives at a
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2

decision or the panel determines

3

that it is closed. No party will

4

contact any member of this

5

arbitration panel directly. All

6

communications are to be directed

7

to staff person assigned to this

8

case. Of course we have email

9

communications pennitted. Just be

10

sure to copy FINRA on any

11

correspondence to the panel.

12

Been a very interesting

13

hearing, counsel, thank you both,

14

jobs well done all around. We look

15

forward to getting the post hearing

16

briefs and getting to the business

17

of deliberating.

18

So with that said, I need to

19

request that the parties pack up

20

and leave the room at the same

21

time. And happy holidays to all.

22
23
24

MR. HANCHET: Thank you, same.
MS. KLEIN: Thank you, to you
as well.

25

(Time noted: 2:55p.m.)
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EXHIBIT U
Claimant Penson Technologies LLC’s Post-Trial Memorandum (dated January 22, 2016)
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PRELIMINARY STATEMENT
1

The PMA Agreement was a twelve-year, exclusive agreement; the price tag was $35
million, so clearly, it was an asset of significant economic value to Penson. Thus, the exclusivity
provision contained in that agreement was of particular importance to Penson:
During the term of this Agreement and except as otherwise set
forth on Schedule B, (a) [Opus} will not sign a portjiJlio margining
agreement with another clearing broker or dealer, or otherwise
permit another broker or dealer to provide portjiJlio margining
services to Customer, with respect to a Core Business ...
PMA Agreement, § 5. By this provision, Penson guaranteed that it alone would be entitled to
receive a stream of income from this asset for twelve years; as long as the contract was in effect,
Opus was required to use Penson for its clearing, custody and financing needs. So Penson,
understandably, insisted on narrow termination provisions so that Opus could not purport to
simply walk away with its business and destroy the asset that Penson had purchased.
The evidence shows that on January 26, 2012 -with no warning whatsoever- Opus sent
a letter to Penson purporting to terminate the parties' PMA Agreement after only four years.
(Ex. P-18) (Pendergraft, 248:6-7) ("[T]his letter came as an absolute shock.") Also on January
26, Opus unilaterally terminated its business relationship with Penson and transferred its
execution and clearing business to JPMorgan.
Opus' January 26, 2012 termination letter and its unilateral transfer of its business to
JPMorgan was a breach of the exclusivity provision in the PMA Agreement. 2 Opus admits that

1

The defined terms in Penson's October 14, 2015 Prehearing Memorandum are adopted.

2

Courts consistently enforce exclusivity provisions. See e.g., Juster Acquisition Co., v. N. Hudwm Sewerage Auth.,
2014 WL 268652, at *10 (D. N.J. Jan. 23, 2014) (holding that "the Court must enforce the Exclusivity Provision as
written, giving its terms their plain and ordinary meaning" where it was a "significant business transaction between
two sophisticated parties dealing at arm's length"); see also S. Rd. Assoc.\· .. LLC v. lnt'l Bus. Machs. Corp .. 826
N.E.2d 806, 809 (N.Y. 2005) ("when parties set down their agreement in a clear, complete document, their writing
should ... be enforced according to its terms") (quoting Vt. Teddy Bear Co. v. 538 Madison Realty Co., 807 N.E.2d
876, 879 (2004)). This is true even where one of the parties arguably is harmed by enforcement of the provision.
Private One ofN.Y.. LLC v. .JMRL Sales & Serv .. inc., 2008 WL 4482406, at *10 (Sup. Ct. N.Y. Kings Cnty. Oct. 6,

1
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it terminated its relationship with Penson after only four years, and right after it received its last
"earn out" payment; Opus also admits that it transferred all of its clearing business to JP Morgan
on January 25, 2012. Despite these admissions, Opus maintains that it is not liable for breach of
contract because Opus says that its termination of the PMA Agreement was permitted under the
contract. And that is the chief question that the Panel has to decide. If Opus' termination was
not permitted, then Opus is liable to Penson for breach of contract.

I.

OPUS BREACHED THE PMA AGREEMENT BY IMPROPERLY
TERMINATING THE AGREEMENT
In its termination letter (Ex. P-18), Opus asserted that its termination was justified under

Section 4(b )(ii)(l) or alternatively, under Section 4(b )(ii)(2). In fact, neither provision permitted
Opus to terminate the PMA Agreement and Opus is liable for breach of contract.
A.

Opus Was Not Pennitted to Tenninate Under Section 4(b)(ii)(l)

Section 4(b )(ii)(l) of the PMA Agreement permits Opus to terminate only if Penson:
1. fails to comply with the terms of this Agreement or the Account

Documents and upon notification by [Opus] fails to comply within
twenty (20) days from said notification; (Ex. P-4)
So, did Penson fail to "comply with the terms of the agreement?" In its termination letter, Opus
says that Penson failed to comply because it failed to provide "all of the services required" under
the PMA Agreement. On its face, this is a false statement.
Opus' position is that after Penson received the December 1, 2011 "hard cap" FINRA
letter (Ex. P-15) (if not before), Penson was no longer able to provide portfolio margining
services to Opus. But we know this is not true. Mr. Pendergraft testified that Penson was fully
capable of offering portfolio margining services even after receipt of the hard cap letter:

2008) ("While it is possible that defendants may lose some business of third parties by the enforcement of the
exclusivity clause offhe contract, these are the terms for which defendants bargained and to which they expressly
agreed.").

2
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We would have been perfectly happy with Opus continuing to process
their business and do all of their financing with Penson and just staying
below the $40 million. We could continue to provide overnight financing
to that level. (Pendergraft, 220:17-221:16)
Even Opus' expert admitted that the hard cap letter only limited Penson's ability to offer
portfolio margining services beyond $40 million in overnight leverage. (Doran, 1001:14-19)
What Opus apparently means is that after the hard cap letter, Penson could no longer
provide the financing component of portfolio margining services at the levels that Opus
historically had enjoyed. Penson has never disputed that proposition- but that proposition is
completely irrelevant. That is because the PMA Agreement never required Penson to provide
any particular level of financing to Opus, as discussed below. Opus has tried to argue that
Section I of the PMA Agreement provides that Penson was required to provide the maximum
leverage available under the regulatory regime. Opus is dead wrong.
First of all, Section I on its face contains no such requirement. It reads as follows:
Contemporaneously with executing this side agreement (the
"Agreement"), Customer will deliver to Penson cash or securities
acceptable to Penson in the aggregate amount of at least $5,000,000 for
deposit into the portfolio margining account opened by Penson for
Customer (the "Account"). Additionally, if at any subsequent time,
Penson, in its good faith discretion (based on a rational, risk based
judgment by Penson), requires an additional deposit, Customer will
deposit additional cash or securities into the Account in an amount
specified by Penson upon receipt of a written request by Penson
specifying in reasonable detail the basis for such request. Instead of
making such additional deposit, Customer may reduce its business volume
or modify the nature of the securities involved in its transactions as
specified by Penson. (Ex. P-4)
Nowhere does this paragraph actually say that Penson is required to provide the maximum
leverage available under the TIMS model (as Opus maintains). Indeed, even Opus' expert
conceded that there is no such provision in the PMA Agreement; rather, he testified that this
provision should be "inferred."
3
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Q.

Where in the agreement does it say that? Just point me to a line and say
"it's right here?"

A.

It's not stated in the agreement.

Q.

Oh, it's not in the agreement. Got it.

A.

I'm inferring it's a portfolio margining agreement and its inferring six and
two thirds and the maximum amount. (Doran, 1007:19-1008:5)

Opus' position is that Penson breached an "inferred" provision of a heavily negotiated contract
between two sophisticated parties. This position is completely without merit.
The reason there is no such provision in the agreement is because no portfolio margin
lender would-or could-commit to this supposedly "inferred" provision. Mr. Pendergraft gave
undisputed testimony not only that Penson never agreed to anything like that with any of its over
300 correspondents, but also that doing so "would be completely contrary to industry practice."
(Pendergraft, 177:7-9) He went on:
[a]lender cannot bind itself to advance funds at some specific rate ... it's
asking for a problem. You have to be able to adjust your advance rate,
and we retained that right in this agreement and every agreement we ever
entered into. (Pendergraft, 177:10-17)
And the Account Documents governing the parties' relationship contain provisions that
explicitly authorize Penson to set its own limits on portfolio margin lending:
•

"Penson reserves the right to require greater margin that Regulation T if it
deems it necessary" (Ex. P-7 at 2)

•

"Commercial conditions may require Penson to act more conservatively
than our currently stated policies and procedures. We intend to provide
Correspondents with notice prior to making changes to our policies and
procedures; however, we reserve the right to make such changes without
prior notice under certain conditions." (Ex. P-7 at 2)

•

"[Opus] agrees to maintain in all accounts with you such positions and
margins as required by all applicable statutes, rules, regulations,
procedures and custom, or as you [Penson} deem necessary or advisable."
(emphasis added) (Ex. P-6, ~ 20 at Penson_Opus 00006859)

4
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And of course, retaining the flexibility to make changes to margin limits is a practice common to
every single firm offering portfolio margining services. In his report, Mr. Franko was explicit:
8. In my opinion, it was permissible for PFSI to decrease the amount of
financing to Opus and accords with the language of the agreements and
securities industry practice ... A margin lender, such as PFSI, always has
the right to exercise its discretion to change margin requirements. (Ex. P27, Franko Report at VI .A. 8.)
So while the OCC TIMS model that Opus purports to invoke "sets a maximum leverage that the
broker-dealer could grant; it doesn't require it." (Franko, 566:18-21) (emphasis added). In other
words, Opus is not entitled to the maximum leverage ratio, and Penson certainly is not required
to advance at that ratio to any amount of margin that Opus desires. (Franko, 566:20-21;
Pendergraft, 352:16-21)
Mr. Doran's "inferred" provision, to the effect that the PMA Agreement required Penson
to provide maximum leverage up to a potentially unlimited amount, is absurd on its face. Mr.
Doran testified that "hypothetically and theoretically, if Opus wanted a billion dollars,
theoretically they would be entitled to it." (Doran, 1013: 11-13) Opus' reading of the contract
compels that conclusion-Opus either is entitled to demand as much leverage as it wants, with
no dollar limit, or it is entitled only to the leverage that Penson can offer (in which case, Penson
wins). But FINRA regulations prohibit broker-dealers from lending more than ten times the
amount of the broker-dealer's net capital to portfolio margin customers. (Pendergraft, 179:1424; Franko, 582:4-7) Opus' unlimited financing theory would require Penson- and any other
broker-dealer- to violate FINRA regulations as soon as Opus requested financing in excess of
ten times Penson's net capital. Opus' theory could not only require Penson to violate regulations
but it could also put Penson out of business. Mr. Pendergraft put it this way:
Frankly, theoretically it doesn't matter how big you are, you can't write a
blank check to your customer because they could theoretically use up all
5
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of your capital and put you into capital violation. You cannot possibly
write a blank check.
Nobody does and we didn't in this case.
(Pendergraft, 178:2-9)
And if Opus' reading of the contract were correct, as Arbitrator Friedman pointed out, this
"inferred" provision also would have the net effect of giving Opus the unilateral ability to force
Penson to default under the PMA Agreement. (Doran, 1040:22-1045:23)
Finally, Opus' reading of Section 1 makes no sense, even on its own terms. According to
Opus, if Penson determined that it wanted to reduce its margin exposure to Opus, the only
protection that the PMA Agreement offered is that Penson could demand additional collateral
from Opus, but it would have to provide a "rational, risk based" explanation for doing so. Fair
enough. But if Opus deposited additional collateral, then, on Opus' reading, Penson would be

required to increase its margin exposure by leveraging the additional amount by 6 2/3 times. In
other words, if Penson demanded- and Opus deposited- an additional $10 million in capital, all
Penson would have done would have been to increase Opus' buying power by an additional
$66.6 million! That makes no sense either.
For all of these reasons, Opus' unlimited financing theory is unsustainable, unrealistic,
and most importantly, not memorialized in the PMA Agreement. The fact is, there was no
"failure to comply with the terms" of the PMA Agreement by Penson that justifies Opus'
termination. Opus' first pretext for termination fails.
B.

Opus Was Not Permitted to Terminate Under Section 4(b)(ii)(2)

Opus' second pretext for termination fares no better. Section 4(b )(ii)(2) of the PMA
Agreement permits Opus to terminate only if Penson:
2. is enjoined, prohibited or suspended, as a result of an administrative or
judicial proceeding, from engaging in securities business activities
constituting all or portions of [Penson's] securities business, which
injunction, prohibition or suspension makes impracticable the portfolio
6
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margmmg relationship established in this Agreement and the Account
Documents. (Ex. P-4)
Breaking this provision down, Opus can terminate the PMA Agreement only if it can
demonstrate three things: that Penson was "enjoined, prohibited or suspended" from engaging in
securities business activities; and the injunction, prohibition, or suspension made impracticable
the portfolio margining relationship with Opus; and the "injunction, prohibition or suspension"
was "as a result of an administrative or judicial proceeding." Opus failed to prove that any one
of these conditions was met, let alone all of them.
I.

Penson Was Not "Enjoined, Prohibited or Suspended" from Engaging in
Securities Business Activities

Opus claims that by virtue ofFINRA's hard cap letter, Penson was "enjoined, prohibited
or suspended" from engaging in securities business activities constituting all or portions of
Penson's securities business. Opus is incorrect. There was no injunction, prohibition or
suspension; even after the hard cap letter, Penson still was permitted to continue to offer
portfolio margining services and it did so. Mr. Pendergraft addressed this issue directly:
Penson wasn't prohibited from continuing to engage in securities
activities. Penson continued to clear, process, settle trades for all of its
customers and was - - and continued to finance its business with all of its
customers subject only to this limit. I think it's clear Penson continued to
engage in normal securities activities. (Pendergraft, 256:7-15)
FINRA simply limited the amount of overnight margin credit that Penson could offer to any one
customer, including Opus. (Ex. P-15 at 2) ("Penson must limit all customer margin balances such
that no debit balance for any individual customer will exceed $40 million on a trade-date basis.")
Penson could still offer portfolio margining services, and it did. (Pendergraft, 221: 17-25)
And from a contractual point of view, FINRA's hard cap letter didn't change anything.
The amount of credit that Penson could offer to Opus was always entirely up to Penson. (See.

e.g., Pendergraft, 222:2-5; 251:2-7; 265:10-19) In the clearing industry, the amount of credit a
7
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firm will extend is always at that portfolio margin lender's sole discretion, and can be modified
depending on a wide array of variables such as credit, market or country risk, market volatility,
interest rate fluctuations, regulatory considerations and a host of other factors. (Franko, 519:18522:2) So when Penson was required to reduce its overnight lending as a result of the hard cap
letter, Penson had the contractual right to do so under the PMA Agreement. FINRA did not
enjoin, prohibit or suspend Penson from offering portfolio margining services.
2.

The Relationship Established Under the P MA Agreement Was Not
Rendered Impracticable

Nor was the "relationship established under the PMA Agreement and Account
Documents" somehow rendered "impracticable" by FINRA's hard cap letter. The hard cap letter
was utterly irrelevant to the bulk of the services Penson suppled to Opus. It did not affect
Penson's ability to finance intraday trading, it did not prohibit Penson from offering overnight
leverage to Opus of up to $40 million, and it did not limit Penson's ability to offer custody,
clearing or execution services. Opus' expert, Mr. Doran admitted all this. (Doran, 993:7-16;
995:22-996:6; 998:13-22; 1000:16-18; 1001:14-19) So it was entirely "practicable" for Penson
to offer all of these services under the PMA Agreement, even after receipt of the hard cap letter.
The truth is, the only aspect of the relationship between Opus and Penson established in
the PMA Agreement and the Account Documents that was impacted at all by the hard cap letter,
was a restriction on the amount of overnight leverage that Penson could offer to Opus. And even
that aspect of the relationship was rendered "practicable" after Penson assisted Opus in
temporarily transferring custody of its portfolio to JPMorgan, which then provided financing
services starting in early December 20 II. Mr. Pendergraft testified about this directly:
The only thing that Penson could not do that it had been doing was
provide more than $40 million in overnight financing. It could continue to
do everything else and had made arrangements in conjunction with Opus
8
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working in cooperation with them so that they could get that service[]
somewhere else. (Pendergraft, 257:8-16)
And after Opus moved custody and financing to JPMorgan, for the next two months, the
relationship continued to function perfectly well; Penson continued to execute and clear
streets ide trades for Opus, and it would have continued to do so indefinitely, if not for Opus'
abrupt (and unjustified) termination on January 26, 2012. (Franko, 553:20-25) The hard cap
letter did not render the PMA Agreement "impracticable."
3.

Penson Was Not Enjoined, Prohibited, or Suspended as Result of an
Administrative or Judicial Proceeding

Finally, even if it could be said somehow that Penson had been "enjoined, prohibited, or
suspended," and that such injunction prohibition or suspension had rendered the relationship
"impracticable," Opus still could not rely on Section 4(b )(ii)(2) because such injunction would
not have been "as a result of an administrative or judicial proceeding. " There was no
administrative or judicial proceeding. A "proceeding" is a lawsuit or some means for redress
before a court or a judge. See Black's Law Dictionary (defining "proceeding" as"(!) The
regular and orderly progression of a lawsuit, including all acts and events between the time of
commencement and the entry of judgment. (2) Any procedural means for seeking redress from a
tribunal or agency. (3) An act or step that is part of a larger action. ( 4) The business conducted
by a court or other official body; a hearing.")
An administrative proceeding requires a hearing or inquiry before an administrative
agency. See, e.g., Office Depot, Inc. v. Nat 'l Union Fire Ins. Co. ofPittsburgh, Pa., 734 F. Supp.
2d 1304, 1318-19 (S.D. Fla. 2010) (holding that the plain meaning a "regulatory or
administrative proceeding" requires a "formal legal action or hearing conducted in a court oflaw
or before some other official tribunal."). Similarly, a "judicial proceeding" is "any court
proceeding; any proceeding initiated to procure an order or decree." Black's Law Dictionary;
9
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see also C.P.L.R. § 105( d) (defining "civil judicial proceeding" as a "prosecution, other than a
criminal action, of an independent application to a court for relief.") The C.P.L.R. further
provides that civil proceedings must be prosecuted "in the form of an action," which is
commenced by filing a summons and complaint, or a summons with notice. C.P.L.R. §§ 103(b ),
304(a). Investigations are not "proceedings." See, e.g., Ritchie Risk-Linked Strategies Trading

Jr., Ltd v. Coventry First LLC, 2014 WL 5420926, at *3 (S.D.N.Y. Oct. 20, 2014).
Here, FINRA communicated overnight margin credit limits and certain other limits
unrelated to Opus to Penson via a letter. (Ex. P-15). FINRA did not file a complaint, prosecute a
claim, or initiate any form of legal action before a court or other tribunal; it did not hold a
hearing, nor did it issue an order. Mr. Franko testified unequivocally that the hard cap letter was
neither itself, nor the result of, a "proceeding":
[I]t's simply an instruction to the member firm to act in a certain fashion.
It's not a proceeding. There's no statement of charges, there's no
opportunity to answer, there's no adversarial activity that is a consequence
ofthis. (Franko, 546:8-14)
Opus' expert, Mr. Doran did not contradict Mr. Franko. There was no "proceeding."
For all of these reasons, Opus had no right to terminate under Section 4(b)(ii)(2).

II.

PENSON NEVER "DIRECTED" OPUS TO MOVE ITS PORTFOLIO
In the alternative, Opus maintains that Penson should be estopped from asserting that

Opus breached the PMA Agreement, because upon receipt of the hard cap letter, Penson
supposedly "directed" Opus to move its entire business, permanently, to JPMorgan. Penson
vehemently denies that it "directed" Opus to do anything; Penson merely permitted Opus to
move just the custody and financing piece of its business, on a temporary basis, to JPMorgan.
This issue constitutes one of the few factual disputes in this case. The evidence overwhelmingly
contradicts Opus' position. Mr. Pendergraft explained what the hard cap letter meant for Opus:
10
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Q:

What impact, if any, would that [hard cap] restriction have on Opus as it
did business through Penson?

A:

Well, it would have a meaningful impact on Opus. Opus would have had
to either keep significantly more money on deposit with Penson in order to
keep its financing needs, overnight financial needs below the $40 million,
or they would have had to modify their trading strategies that generated
overnight positions. (Pendergraft, 220:5-16)

Mr. Pendergraft went on to explain that, as an accommodation for a valued customer, Penson
elected to assist Opus, and to temporarily transfer its custody and financing to another firm; he
made it abundantly clear that this was an accommodation, not a directive:
Q:

So what steps, if any, did you or others at Penson take to notify Schonfeld,
I guess, of this hard cap?

A:

I called Mr. Fishman immediately and shared with him this restriction and
told him that we would support Opus finding an alternative provider for
custody and financing services.

Q:

And did Penson tell Opus that it had to leave?

A:

Absolutely not. We would have been perfectly happy with Opus
continuing to process their business and do all of their financing with
Penson and just staying below $40 million. We could continue to provide
overnight financing to that level. But I recognized that that would be that that would be impactful to their business and so we were, we were
very willing to help them find a solution for financial and custody while
we were working through this problem with FINRA. (Pendergraft, 220:17221:16)

Mr. Pendergraft elaborated further on his discussion with Schonfeld:
Q:

Please describe it [conversation with Mr. Fishman].

A:

I told Mr. Fishman that we would accommodate an alternative relationship
while we were working through the restrictions in the FINRA letter, and
that we anticipated being able to work through those restrictions and
eliminate them at some point in the future.

Q:

Did you discuss with Mr. Fishman whether the movement of the business
to JPM was permanent?

11
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Well, he never said that to me, and I never said - and I certainly never
gave him the impression that I thought it was permanent because I clear! y
thought it was temporary because we were going to work through these
restrictions. And frankly, I think it's absurd to think that we would have
walked away from a customer relationship that we had just paid $35
million for over a set of restrictions that, on their face, are not intended to
be permanent. That on their face are, you've got to work through certain
requirements in order to have these restrictions lifted.
And so there certainly was never any intention on our side for it to
be a permanent transfer. And we never expressed it that way. Nor did
they.
Because I would have objected to that characterization.
(Pendergraft, 224: 17-225:25)

The temporary nature of the Opus move was discussed internally at Penson as well. (See, e.g.,
Pendergraft, 227:7-18 ("I discussed it with the management team, I discussed it with my board of
directors"); Engel, 664:7-11 ("[Pendergraft said] this was going to be a temporary resolution for
Opus and that once we had the situations solved with the regulators then they would be asked to
come back")). And when Opus sent Penson its termination letter, Penson immediately
responded, in writing saying: "in December, 2011, we reached an understanding with Opus that
based on the parties' mutual interests we would temporarily allow Opus to have JPMorgan
Securities LLC service Opus' financing and custody requirements." (Ex. P-19) (emphasis in the
original)
And of course Penson permitting a temporary move, objectively, makes economic sense,
whereas Penson directing a permanent move is nonsensical. Penson had just paid $35 million to
acquire the Opus relationship (Pendergraft, 269:7-10); and it had eight years remaining to benefit
from this exclusive relationship. It defies logic to think that Penson would simply discard such a
valuable asset. As Mr. Pendergraft testified, "it's absurd to think that [Penson] would have
walked away from a customer relationship that [Penson] had just paid $35 million for over a set
of restriction that, on their face, are not intended to be permanent." (Pendergraft, 225:5-25) 3

3

J\1r. Fishman's testimony on whether the move was temporary or permanent was equivocal:
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In fact, Penson agreed to allow Opus to move a small piece of its business to JPMorgan.
Mr. Pendergraft was very clear that only the custody and financing functions would move to
JPMorgan. Mr. Pendergraft explained that of the entire suite of services provided by Penson, the
custody and financing component comprised just a small portion - maybe 10 percent - of
Penson's revenues from the Opus relationship; the vast majority of Penson's revenues in this
relationship derived from its performance of the clearing function. (Pendergraft, 187: 19-25)
Moreover, as discussed above, FINRA's hard cap affected only Penson's ability to provide
financing; it had absolutely no impact on Penson's ability to continue the more profitable
clearing and execution services for Opus. Therefore, it made sense for Penson to accommodate
its customer by allowing Opus to temporarily move its custody and financing to JP Morgan, and
continue to provide the clearing and execution services that generated by far the bulk of Penson's
revenues from this relationship.
Internal records at Penson show that this is exactly what Penson set out to do. On
December 5, 2011, Mr. Pendergraft sent an email to John Kenny, Penson's head of operations:
Opus is planning to move their custody and financing to JPM. They are
shooting to do this effective on Wednesday trade date. (Ex. P-16)
On December 6, Mr. Pendergraft wrote Mr. Gover, a senior operations manager, stating:
We are transferring their [Opus'] custody and financing to JPM effective
tomorrow, so it is not surprising that they are taking out funds. (Ex. P-17)
And once the custody and finance functions were transferred to JPMorgan, Penson continued to
perform clearing services for Opus pursuant to the following model:

And as I just said a few minutes ago, from that January, end of January until the final
notification in April, there were possibilities of other things occurring. We never heard a

plan. We never heard an ask back. We truly never heard anything with respect to our
business returning under the portfolio margin side agreement in any way, shape or form,

that that was possible. (Fishman, 1215:10-1216:10)
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Effective Wednesday, they will begin to process all street side trades into
an inventory account on our books, and then submit average price trades
that will go into a DVP account on our books, with JPM as the prime
broker. Opus will handle the trade creation and submission for both sides.
The tentative plan is for them to run trades for closing trade date positions
as of tomorrow night. They will run trades at tomorrow's closing price
flattening all of the subaccounts into the inventory account, and then run
average price trades to JPM in the DVP account. (Ex. P-16)
Mr. Pendergraft testified that "this [was] a typical prime brokerage arrangement where one party
is executing and clearing the street side business and then another party is providing prime
brokerage services which are essentially custody and financing services." (Pendergraft, 233:3-9)
He explained that after Penson cleared their trades, Opus then would create an average price
trade and then "flip that one trade to JP Morgan" for buys and sells. (Id., 232: 17-23) In total, for
JPMorgan, there were "essentially two trades per security." (Id., 236:24-237:2); see also
(Franko, 551:13-15) So each day, for each security, Penson executed and cleared hundreds, if
not thousands of streets ide trades, while JP Morgan cleared just two or at most, three.
There is no evidence to the contrary. Schonfeld's director of operations, Meg Caffrey,
did not contradict Mr. Pendergraft's testimony on this point. (Caffrey, 950:5-7) ("Most likely this
is the way that it happened. But again I wouldn't know without going back and looking.") And,
unlike Penson, Opus has no contemporaneous documentary evidence supporting its position.
In fact, this temporary arrangement involving Penson, Opus and JP Morgan was

consistent with standard industry prime brokerage practices where one brokerage firm provides
custody and financing while another firm provides execution and streetside clearing services.
(Franko, 549:6-19) It allowed Opus to continue to operate as it had before without any
disruption whatsoever to its operations.
At the hearing, Opus seemed to take the position that the only function that Penson
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continued to perform for Opus after December 5, 2011 was execution services. This is
demonstrably false. We saw above how Penson continued to clear all of Opus' streets ide trades.
Mr. Abdalla testified that the clearing volume for the months of December 2011 and January
2012 was consistent with prior months. (Abdalla, 758:12-764: 11) At all times during its
relationship with Opus, Penson had access to a database that automatically draws upon trade data
submitted from all of Penson's correspondents' trading systems, including Opus. Penson
accessed the database on a daily basis to generate reports for top management at Penson. Among
other things, the reports show the trade date and the number of shares cleared by Penson for each
correspondent on a given day. (Ex. P-31) For example, on October 27,2011, Penson cleared
34,553,452 shares for Opus. Jd On December 22, 2011, Penson cleared 49,586,590 shares for
Opus. Jd On January 25, 2012, Penson cleared 101,756,991 shares for Opus. Jd On January
26, 2012, Penson cleared zero shares for Opus. Jd 4
The fact is, Opus had no right to terminate the PMA Agreement. Opus' unauthorized
termination and its transfer of its clearing business to JPMorgan, destroyed Penson's valuable
asset, an asset it had paid $35 million to secure. Penson is entitled to be awarded damages for
Opus' breach of contract.

III.

PENSON IS ENTITLED TO DAMAGES ON ITS SECOND CAUSE OF ACTION
When a defendant's conduct results in loss of an income-producing asset, the most

accurate and immediate measure of damages is the market value of the asset. See Schonfeld v.

4

Even Opus' witnesses and counsel ultimately conceded that Penson provided clearing. (Klein, 757:9-13) ("There's
no dispute that Penson was executing during this time period and doing whatever street side clearing is a component
of execution."): (Caffrey, 932:2-7). Mr. Fishman attempted to downplay Penson's role in clearing by emphasizing
that Penson merely "[brought] those trades to the clearinghouse for clearing and settlement by [JP Morgan]."
(Fishman, 1195:20-25) When pressed, however, he acknowledged that Penson remained responsible for streetside
clearing in December 2011-January 2012, which included clearing tens of thousands of trades in that time period.
(Jd, 1196:21-1197:9) When asked how many trades lP Morgan was clearing for Opus at that time, he could not
answer. (Jd, 1197:10-13)
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Hilliard, 218 F.3d 164, 176 (2d Cir. 2000). Under New York law, "fair market value" of an
intangible asset, for purpose of damages calculation for breach of contract, is the price at which
the asset would change hands between a willing buyer and a willing seller. Jd; see also First

Fed. Lincoln Bank v. United States, 518 F.3d 1308, 1317 (Fed. Cir. 2008) ("market value of
income-generating property reflects the market's estimate of the present value of the chance to
earn future income, discounted by the market's view of the lower future value of the income and
the uncertainty of the occurrence and amount of any future property"). New York courts apply
the hypothetical-market standard established by the Supreme Court, which looks to such factors
as prior sales history and evidence of sales of comparable assets to determine "the fair market
value at which the property would change hands between a willing buyer and a willing seller."

Sajka Holdings LLC v. iPlay, Inc., 42 F. Supp. 3d 488, 493-94 (S.D.N.Y. 2013) (quoting
Schonfeld). That value reflects "a buyer's projections of what income he could derive from the
asset in the future-i.e., lost profits-but it also factors in discounts for the time value of money
and uncertainty. " !d. (internal quotes omitted). In Sajka, plaintiff purchased a license from
defendant to use iPlay trademarks. The Court noted that because the license was "the principal
form of consideration furnished by Defendant under the License Agreement, there can be no
question that the parties contemplated Defendant's liability for denying Plaintiff the very thing it
had bargained for." !d.
In this case, the asset in question is the PMA Agreement. So how best to value the asset

and compensate Penson for Opus' breach of contract? There were two damages models
presented at final hearing that reasonably would compensate Penson for the loss of its asset. 5

5

Mr. Abdalla presented two straightforward models of damages by which the Panel can adequately compensate
Penson for its losses caused by Opus' breach. In general, comprehensive expert testimony is unnecessary if it
simply addresses "lay matters which a [finder of fact] is capable of understanding and deciding without the expert's
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The first model is based on the formula contained in the "Termination Compensation
Payment Agreement" (Ex. P-8) that the parties negotiated (and deployed) to compensate Penson
for having overpaid where certain acquired Schonfeld correspondents (permissibly) departed
Penson before completion of the exclusivity terms 6 Using that formula, Opus owes Penson
either $19,093,745 (based on the stock price of $17 as set forth in the APA) or $21,264,169
(based on the actual value of the stock that Penson delivered and booked in its accounting
records) on Penson's Second Cause of Action. (Abdalla, 736:22-737:24; Pendergraft, 310:2316: 12; see also Ex. P-23 for identification)
The second model is based on the amount that Penson paid Schonfeld 7 for the Opus
relationship, less the amount that it earned for the first four years of the relationship. Using this
methodology, Penson is owed $19,049,067 on Penson's Second Cause of Action. (Abdalla,
740:2-741:24; Pendergraft, 316:18-317:20; see also Ex. P-23 for identification)
IV.

PENSON IS ENTITLED TO DAMAGES ON ITS FIRST CAUSE OF ACTION
Opus acknowledges that it owes Penson something under Count 1, but disputes how

much. The chart below compares Penson's and Opus' positions.

help." Faulkner v. Arista Record1· LLC, 46 F. Supp. 3d 365, 375 (S.D.N.Y. 2014) (quoting United States v. Castillo,
924 F.2d 1227, 1232 (2d Cir. 1991) (internal citation omitted)).
6

Mr. Abdalla testified that this formula was used at least three times when Schonfeld correspondents left Penson
early. (Abdalla, 73823-739-15)

7

Opus points out that technically, it was Penson's immediate parent, SAI that paid Schonfeld $35 million for the
Opus relationship. This is correct. But the fact that Penson did not directly pay this sum is of no consequence.
Penson is suing Opus for its breach of the PMA Agreement- and the best way to value the asset that Opus
destroyed by its breach is to look to the amount that was paid for it, even if it was paid by an affiliate, rather than by
the Claimant. The fact that it was SAI that paid $35 million rather than Penson does nothing to change the fact that

two sophisticated parties negotiated at arms length to determine a value for the relationship.
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Opus Admission"

Penson Claim

642,170

0.00

1,859,281

2,189,275.36

Deposit

0

(619,533.44)

Financing Rebates

0

(372,642.69)

$2,501,451.00

$1,197,099.23

1

Connnission (clearing fees owing)

2

TAP receivable/Accrued ECN

3
4

Totals

Row 1. This figure is for commission receivable in the amount of $642,170. This
number is what Opus owes Penson for the clearing services that Penson provided in December
2011 and January 2012. Penson's accounting department calculated this number. (Pendergraft,
319: 17-25) Penson's CFO, Mr. Abdalla, confirmed the number received from the accounting
department by looking at historical data:
They [Opus] had a simple pricing structure, it was 35 cents per thousand
shares [cleared] ... I went back and looked at what the December and
January volumes were. I multiplied them by 35 cents per thousand
basically, did the math, simple arithmetic. The number was extremely
close. It was missing some ancillary fees that were always charged like
blue sheet fees ... that don't necessarily show up in this type of analysis.
(Abdalla, 743:21-744:15)
Mr. Abdalla testified that he has no reason to doubt the $642,170 receivable. (Abdalla, 744:1619) Opus, for its part, claims that no clearing fees are owed to Penson for December 2011 and
January 2012. This position is irreconcilable with its admissions on the record that Penson was
providing streetside clearing for December 2011 through January 25, 2012. Penson is entitled to
payment of the sum of $642,170.
Row 2. This figure is for pass-through Tap Receivable/ECN fees

9

Penson's books and

8

See (P-24) Notably, leading up to the hearing, Penson asked Opus to identify the proper witness from Opus
Trading Fund LLC, to authenticate Opus' damages document (P-24). Opus named Shawn Badami. Mr. Badami,
like all of the witnesses Opus called, is an employee of Schonfeld Group Holdings, not Opus.
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records show a receivable of $1,859,281, but this number was still subject to reconciliation with
Opus. "TAP" stands for "trade aggregation program." Through the TAP, Penson aggregated the
shares of all of its correspondents to obtain high-volume pricing discounts offered by various
exchanges. (Pendergraft, 470:21-472:3) Penson aggregated and submitted the trades to the
exchanges and Penson paid the execution fees to the exchanges, later to be reimbursed by the
correspondents on whose behalf Penson had paid these fees. Opus and Penson would reconcile
the fees charged by the exchanges with the number of shares Opus traded that month. Because
Opus "actually executed the trades and they're the ones that would send [Penson] the data,"
(Abdalla, 746: 10-19) Opus would have more detailed information on how many trades were
executed, and therefore how much was reimbursable to Penson. The TAP receivable on Opus'
books- $2,189,275.36- is a credible number that Penson likely would have adopted during the
reconciliation process. Penson is entitled to the sum of $2,189,275.36.
Row 3. Opus claims that it is entitled to a credit of $619,533.44 because Penson
supposedly applied the $619,533.44 toward its TAP receivable. Penson has no record of such an
offset to outstanding TAP receivables or of having received those funds. (Pendergraft, 325:1113) Opus is not entitled to an offset of$619,533.44.
Row 4. This entry reflects a $372,642.69 financing rebate that Opus credits to its
account. Mr. Pendergraft testified at final hearing that, after reviewing Penson's records, he
believes that Opus' financing rebate is correct. Opus is entitled to an offset of $372,642.69. 10

9

These fees are payable under the PMA Agreement. Ex P-4 at 9 ("exchange fees will be passed through at cost").

10

Opus also claims credits of$103,131.73 and $66, 876.64. These credits are arbitrary and are not consistent with

Penson's books and records. \Vhen asked whether the amounts were incorrectly credited, J\!f:r. Badami, one of two

controllers in Schonfeld's accounting department, acknowledged that it "is a possibility, sure." (Badami, 879:10-15)
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In sum, Opus owes Penson for clearing fees, TAP/ECN fees, less the financing rebate:

Row I
Row2
Row3
Row4
Total:

642,170.00
2,189,275.36
0.00
(372,642.69)
$2,458,802.67

Accordingly, Opus owes Penson $2,458,802.67 on its First Cause of Action.

V.

NEITHER SIDE IS ENTITLED TO ATTORNEYS' FEES
At final hearing, Penson argued that it was entitled to an award of attorneys' fees. Upon

careful review of the governing agreements, Penson has concluded that there is no basis on
which either side can claim an award of attorneys' fees. The American Rule, applied by New
York courts, provides that a prevailing party may not recover attorneys' fees from the losing
party unless specific authority granted by a contract or statute specifies otherwise. See Chapel v.

Mitchell, 84 N.Y.2d 345, 349 (1994) (citing Alyeska Pipeline Co. v. Wilderness Soc'y., 421 U.S.
240, 247 (1975)). There is no provision in the PMA Agreement or the Account Documents for
the award of attorneys' fees to a prevailing party. Each party must bear its own legal costs and
fees 11

CONCLUSION
For the foregoing reasons, Penson respectfully requests that the Panel grant Penson
damages in an amount of $2,458,802.67 on its first cause of action, $21,264,169.00 on its second
cause of action, plus accrued interest.

11

Opus has maintained that the attorney fees provision contained in the Equity Execution Agreement controls here.
This is not correct. As Opus repeatedly pointed out at hearing, Penson has not argued that Opus breached that
agreement; it is simply not implicated in this dispute.
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Dated: New York, NY
January 22, 2016
MAYER BROWN LLP
By: Is/ Mark G. Hanchet

Mark G. Hanchet
Christopher J. Houpt
Virginia C. Palitz
1221 Avenue ofthe Americas
New York, New York 10020
Tel: (212) 506-2500
Attorneys jiJr Claimant Penson
Technologies LLC
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EXHIBIT V
Respondent Opus Trading Fund LLC’s Post-Hearing Memorandum
(dated January 22, 2016)
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COLE SCHOTZ P.C.
Court Plaza North
25 Main Street
P. 0. Box 800
Hackensack, New Jersey 07602-0800
(201) 489-3000
(20 1) 489-1536 Facsimile
Attorneys for Respondent, Opus Trading Fund, LLC

PENSON TECHNOLOGIES LLC, (FKA :
PENSON
FINANCIAL
SERVICES,:
INC.),

FINRA ARBITRATION
CASE NO.: 14-00257
Arbitration

Claimant,
V.

OPUS TRADING FUND LLC,
Respondent.

RESPONDENT OPUS TRADING FUND LLC'S POST-HEARING
MEMORANDUM

Of Counsel and on the Brief:
Warren A. Usatine, Esq.
Wendy F. Klein, Esq.
Michael R. Yellin , Esq.
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PRELIMINARY STATEMENT
This arbitration revolves around a contract between Pen on 1 and Opus Trading Fund, LLC
("Opus"): the Portfolio Margining Account Side Agreement ("PMA") (Ex. P-4) and the p011folio
margin account documents incorporated therei n ("Account Documents") (Ex. P-6). Pen on's First
Cause of Action alleges Opus breached the PMA by failing to pay fees owed at the time the
parties' relationship ended.

As establi shed at the hearing, Opus repeatedl.y tried to pay, and

remain willing to pay, the amount actua lly owed for services rendered prior to termination.
Pen on refused, however, to engage in the reconciliation proce s the partie historically undertook
to establi h the charges owed.

Although Pen on never provided invoice or other reque ted

documentation, Opus used its own record to determine it owes $906,363.24, which Opus then
accrued on its books as an account payable. The Panel, therefore, should deny Pen on's claim
that Opus somehow breached the PMA, and si mply all ow Opus to pay Penson what Opu has
established is owed, less Opus' attorneys' fees and forum costs incurred in opposing th i frivolous
arbitration.
Penson's Second Cause of Action alleges Opus breached the PMA becau e it stopped
usmg Penson for portfolio margining

ervices and

igned an agreement with J.P. Morgan

Securities LLC ("JPM"). This claim also fails because on December 7, 20 I I, by Penson's own
admi ssion, Penson ceased providing "some of the services that [it] had been providing pursuant to
the PMA." (T2, 2 347:5-348: 11.) Nothing in the PMA authorized Penson to provide only "some;'
rather than all , of the contractually required services.
obligat ion , Penson' s claim that Opu
1

Because Pen on ceased petforrning its

breached the PMA by later formally terminating the

"Pen on'' refers to claimant Penson Technologic , LLC, flk/a Penson Financial Services. Inc.

1

Reference to the hearing transcripts are a follows: IT (November 3. 20 15); 2T (November 4, 2015 ): 3T
(November 5, 20 15): 4T (December 16, 2015); 5T (December 17, 20 15).
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contract is without merit.
Penson's December 20 11 cessation of . ervices under the PMA stemmed from FINRA' s
issuance of the December I, 2011 Notice of Action ("FINRA Directive"). The FINRA Directi ve
prohibited Penson from providing margin financing greater than $40 million to any one customer
as of December 7 , 20 1 l. (Ex. P- 15 .) FoUowing issuance of the FfNRA Directive, and with
Penson's a sistance, Opus transfen·ed its portfolio to JPM , which then prov ided Opus with
custody, financing, and clearing service .
Unabl e to avoid the legal consequences of its ceasing to perform services under the PMA,
Penson spent the majority of the hearing focused on two different and irre levant issue : to wit,
whether Opu should have continued to use Penson for execution ervice (and the street side
clearing function associated with execution), and whether Penson theoretically could have insi ted
Opus remain it exclusive portfolio margin customer, but with its debit balance limited to $40
million. Both parties agree that after Penson topped performing ce11ain ervices under the PMA
on December 7, 2011, Opus continued to execute its trades (and thus have them " treet ide"
c leared) with Penson. However, that limited relationship was not pursuant to the PMA that is the
subject of Penson' claims in this arbitration. Penson provided execution services (including the
street side clearing function) to Opus pursuant to a 2010 Equity Execution Agreement ("Execution
Agreement'') (Ex. R-4).

Thus, Penson's incessant in vocation at the hearing of "street side

clearing" services had nothing to do with the actual contract at issue, the PMA, and related olely
to the Execution Agreement.
Penson's only other argument concerning Opus' all eged "breach" was an unsubstantiated,
self-serving claim that Penson agreed to aUow Opus to transfe r it

business to JPM only

"temporarily'' and that Opus was required to return its business to Pen on upon some un pecified,
undocumented, and unreali zed future occurrence. Putting aside the PMA's express requirement

2
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that any ame ndment to its terms be documented in writing (which did not occur), Penson utterly
failed to meet its burden of proving any such " agreement." Moreo ver, it defi es logic that Opu or
JPM wo uld have undertaken the ·'all hands o n deck effort" to effectuate the trans fer of Opus'
portfolio in just three business days to accomplish a " tempo rary" transfer. (T2, 456: 12-22.)
Furthermore, Penson fail ed to establi sh (nor could it establish) that it was ever again
capable of servicing Opus' business. In fact, just five mo nths after Opus transferred its busi ness
to JPM, Penson ceased operatio n and sold its busine . (Ex. R-26.) By October 201 2, Penson
filed a bro ker-dealer withdrawal fo rm ("BOW"), following which it was prohibited fro m
providing po rtfolio marginin g ervices. (Ex. R-28.)

And by January 201 3, Penson fil ed for

bankruptcy. (T3, 653:5-9.) Thus, e ven if an agreement to return Opu ' bus iness to Pen on were
made, the conditions fo r such a return never could have reached fruitio n.
Penson al o fail ed to establish and quantify any damages resulting from an a.J ieged breach,
which is fatal to its breach of contract claim.
damages.

First,

Penson

argued

that

a

Penson put f01th two fl awed calcul atio ns of
terminati on

payment

formul a

found

in

a

Termination/Compensation Payment Agreement ("Te rmination Ag reement") (Ex. P-8), w hich is
plainly not applicable to the PMA, sho uld be used to establish damages resulting fro m Opu '
alleged breach of the PMA.

Alternatively, Pe nson argued that its damages consisted of the

difference between: (a) what its parent company, SAl Holdin gs, LLC ("SAl"), paid Opus'
affiliate, Sc ho nfe ld Securi tie , LLC ("Scho nfeld"), for the right to have Penson service Opus'
business, and (b) what Penson earned through servicing Opus.

Both attempts to e tablish

damages fail factually and as a matter of law. lndeed, the docume nts etting forth those fl awed
calculati ons were excluded fro m evidence, and this Panel should not consider any testimo ny
predicated o n the excluded damages calculati ons. Moreover, ne ither calculation is ba ed on the
actua.J co ntract at issue (the PMA), nor is either theory a Jega.Jly valid mea ure of damage .

3
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LEGAL ARGUMENT
I.

PENSON' S FIRST CAUSE OF ACTION MUST BE DENIED
BECAUSE OPUS DID NOT FAIL TO PAY PENSON ANY MONIES
DUE AND OWING AT THE TIME OF TERMINATION.
A.

Opus Remains Ready, Willing, And Able To Pay Penson
The Sum Of $906,363.24.

Penson's first claim must be denied becau e Opu s did not fail or otherwise refuse to pay
Penson any monies legitimately due and owing. To the contrary, and as recounted in painstaking
detail at the hearin g, Pen on's unwillingness to engage in the historical reconciliation proce s to
establish the proper amount due is the sole reason Penson has yet to be paid.
As proved through detailed testimony and documents, Opus owe Penson $906,363.24 for
services rendered prior to the end of the parties· busines relationship, calculated as follow :
ECNffAP Fees fTOm Sept. 20 I I - Jan . 2012

$2, 189.290.64

TAP Debit to Opus' Account in May 20 12

($6 19.533.44)

Pe nson Overcharges to Opus' Account

($372.642.69)

Return of ECNrrAP Dcpo it Paid

($ 103, 131.73)

Dehitto Opus' Account in April 20 12

($66,876.64)

Unreconciled Difference in Sculcment Statements

($ 120,741.90)

Total

~906,363.24

Each respective line item in the above calcu lation is elaborated upon below.

ECNfi'AP Fees from September 2011 through .January 2012- Although Penson ceased
providing portfolio margining services to Opus on December 7, 20 II , Penson continued to
provide execution services through January 31 , 2012. During that time period, therefore, Opus
expected to receive ECNrr AP invoices from Penson reflecti ng the execution venue fees.
Although Opu belatedly received invoices for September, October, and November 201 I (Exs. R87 to R-100), it never received invoices at all for December 2011 or January 2012. Nevertheless,
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by relying on avai lable data reflecting Opus· trade volume at the vanou

exchanges, Opus·

Controller, Shawn Badami, wa able to estimate the ECNffAP charges Pen on should have
incurred in December 2011 and January 2012, to arrive at a total ECNffAP charge of
$2, 189,290.64. (T4, 805: 11-806-2; 868:4-870:8.)

TAP Debit to Opus' Account in May 2012 - On May 22, 2012, well after Penson
stopped providing any services to Opu , Penson debited Opus' account in the amount of
$619,533.44, with a reference to "Opu TAP Payment" appearing on Opus' brokerage statement.
(Ex. R-102, p. 3.) Despite Opus' reque t , Pen on never provided information about this debit,
(Ex. 73; T4, 848:24-849: J 6), nor did Pen on di pute the debited amount at the hearing. Opus'
calcu lation, therefore, deduct the TAP debited amount. (T4, p. 869:22-870:4.)

Penson Overcharges to Opus' Account - Next, Opus' calculation deduct $372,642.69
based on Penson's admitted financing overchcu·ges to Opus' account. (T4, 870:9-871:4.) Mr.
Pendergraft, on behalf of Penson, confirmed Opus is entitled to this credit. (T2, 324:3-325:5.)

Return of ECNffAP Deposit Paid - Each month during the course of the parties'
relationship, Penson would withdraw from Opus ' account estimated charges in anticipation of
Opu incurring future ECNrr AP fees. (T4, 87 1:5-872:8.) After the actual ECNrr AP in voices
were received from the exchange venue, Penson would then submit tho e invoices to Opus for
payment. (ld.) Once Opus made payment, Penson would refund the estimated charges to Opus'
account. If the estimated charges were not refunded, Opu s would be paying the ECNff AP fees
twice. (ld.) Thus, the above calculation reflects a refund to Opus of $ 103, 13 1.73 for estimated
charge that previously had been withdrawn from Opus· account.

Debit to Opus' Account in April 2012 - On April 16, 2012, also well after Penson ceased
providing ervices to Opus, Penson debited Opus' account in the amount of $66,876.64 with a
reference to "transfer from accou nt 3TBOOJIO-I" appearing on Opus' brokerage statement. (Ex.
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Despite Opus ' repeated requests, Penson never provided information

about this debit. (Ex. 73; T4, 850:20-23.) Penson al so provided no evidence disputing this debit
at the hearing. Thus, Opus' calculation of the amount owed to Penson as of the clo e of the
parties' relationship deducts this debit of $66,876.64 from the amount owed.

Unreconciled Difference in Settlement Statements - The finaJ number in Opus'
calculation represents the overcharges in Penson' settlement tatement , which due to Pen on's
lack of responsiveness, never went through the normal reconciliation process. (T4, 874:2-20.)
Because Penson was unable to explain what that amount represents, the unreconciled difference o f
$ 120,741.90 also is deducted from the amount owed to Penson.

B.

Penson's Unsubstantiated Claim That Opus Owes
Additional Monies To Penson Is Without Merit.

Mr. Pendergraft testified, without any supporting documents in evidence, that he believed
Opus owes Penson $2.1 million (T2, 317:2 L to 322:5), comprised of the followi ng elements:
TAP Receivable

$ 1.859.28 1.00
$642,170.00

Clearing Fees Penson Claims for
December 20 I I and January 20 12
Penson's Undisputed Overcharges to
Opus ' Accoun t
Total

($372.642.69)
~2l128l809.00

Because the $372,64.69 refund due to Opus is undisputed (T2, 324: 3-325:5), on ly the first
two line items from the above calculation are addressed below.

Penson's Unsubstantiated Claim for $1,859,281.00 - Penson did not produce a single
document to sub tantiate its claim that it is owed $ 1,859,281.00 in TAP receivables. (T2, 468: 132 1.)

Mr. Pendergraft, Penson's sole witness on this claim, conceded he bad no per onal

knowledge of how Penson' s claim was calculated and that Penson had produced no documents to
support the calculation. (T2, 475:23-476:2.) These deficiencies were confirmed by the Chairman,
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who, at the conclusion of Mr. Pendergraft' s testimony, asked if there was "going to be any
documentation put into the record that suppo rt the damages calculation o n the first count.'' (T2,
478: 17-20.)

Pen on's counsel then made two repre entations: ( I ) that the documentation to

support its calculation was too volurnino u to produce; and (2) that another witness on damages
would be presented. (T 2, 479:5-481 :4.) Neither representation was accurate.
First, documents supporting Penson· s alleged c laim easi ly could have been provided, if
they existed. Nothing was offered . Opus' calculatio n, on the o ther hand, is substantiated by
myriad documents in evidence. (See e.g. , Exs. R-87-1 00. ) Second, no other witness substantiated
Pen son's calculation o r countered Opu ' calculation . The onl y other "damage " witnesses that
Penson cal led to testify were Opus' Controller, Shawn Badami, whose calcu lations are set forth
above, and George Abdall a, who testified that he "didn't actual ly calculate that [$1 ,859,281.00]."
(T4, 745:22-746:2.) ln fact, Mr. Abdalla conceded that "Opus wou ld actually have specifically
more detailed information on this . . . . "

(T4, 746: 14- 15.) In fact, Opus did provide "more

detail ed information," which is set forth above.

Penson Was Not Clearing for Opus in December 2011 and January 2012- Penson also
claimed it is owed $642, 170.00 for clearing charges incurred by Opus in December 20 II and
January 2012. Th is argument shou ld be rejected because Penson was not providing the clearing
services contemplated by the PMA after December 7, 20 1 l.
Opus' Director of Operations, Meg Caffrey, e tablished that Pen on began providing Opus
services under the PMA in 2008, consisting of the "clearing, custody and financing" of Opus'
trades. (T4, 924: 16-925:4.) ln payment for those services, Penson received .35 cents per thousand
shares processed and financin g interest. (Ex. P-4, Schedule A.)
Prior to 2010, Opus' affi liate, Schon-Ex, provided Opus with executi on and street side
clearing services.

(T4, 928:20-929:9.)

In 20 I 0, Penson and Opu entered into the Execution
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Agreement (Ex. R-4), whereby Penson began providing Opus with execution and street side
c learing services. Penson received additional compensation for those service , eparate and apart
from the .35 cents per thousand shares called for under the PMA. (T5 , 11 58:24- 1 159: L3.)
On December 7, 20 11 , Penson ceased providing portfolio margining services (financing,
custody, and full clearing). Thereafter, those services were provided by JPM.3 Pen on, however,
"retained the execution [and street side clearing] ... from December through part of January
20 12." (T4, 930:22-932:7.) As Ms. Caffrey explained, this service change was documented by a
"Form I to Schedule A" (Ex . R-21 and 22) executed by JPM and Penson, which confirm JPM
will erve as the Prime Broker (prov iding financing, custody, and full clearing) with Penson
·ervi ng a the executing broker for their mutual c ustomer, Opus. (T4, 934:5-934:22.)
The progression of services being provided to Opus is summarized as fo llows:
0(!us' Executing Broker
(street side clearing}

0(!us' Portfolio Margining
Provider

As of Jan. 1, 2008

Schon-Ex

Penson pursuant to the PMA

As of 2010

Penson pur uant to the
Execution Agreement

Penson pursuant to the PMA

As of Dec. 8, 2011

Penson pursuant to the
Execution Agreement

JPM

February I, 2012

JPM

JPM

Between December 8, 20 1I and Jan uary 3 1,2012, Penson wa providing services to Opus
only pursuant to the Execution Agreement , not the PMA. (T4, 936: 15-21.) Penson, therefore, is
not entitled to the $0.35 per thousand shares for that period. (T5, 1158:24-1 159: 13.) Rather,
Penson is entitled only to payment of the amounts due under the Execution Agreement,
3

While JPM provided Opus wi th portfolio margin crvices consisting of custody. clearing. and financing, it
did not provide the full range of back office upport Penson had provided and Opus had to replace those services.
(T5. 1163:18-1164: 13.)
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(calcul ated as $906 ,3 63.24). Penson's claim to be compensated for clearing services pursuant to
the PMA from December 8, 2011 to January 3 1, 2012 must therefore be denied. 4

II.

PENSON'S SECOND CAUSE OF ACTION MUST BE DENIED BECAUSE
PENSON HAS FAILED TO MEET ITS BURDEN OF ESTABLISlllNG
THE ELEMENTS OF BREACH OF CONTRACT.
The interpretation and enforcement of the PMA is governed by New York law. (Ex. P-4,

'II

II.) To prevail on it Second Cause of Action for breach of the PMA, Penson had the burden of

establishing the following four e le ments: ( I ) the existence of a contract; (2) clai mant's
performance thereunder; (3) respondent 's breach thereof; and (4) re ulting damage . See Harris v
Seward Park Hou . Corp., 79 AD3d 425,426 ( I st Dep' t 2010). Penson's Second Cause of Action
must be denied because other than the ex i tence of the PMA, Penson has not established any of
the e lements of its cl aim.

A.

Penson Stopped Performing Its Obligations Under The
PMA On December 7, 2011.

There is no dispute that effective December 7, 2011 , Penson ceased providing certain
services to Opu that Penson had been prov iding under the PMA. According to O pus, Andrew
Fi shman "got a call from Phil Pendergraft on December 2nd notifyi ng [Andrew] that ... . Penson
could no longer handle O pu 's business and [Penson] instructed [Opus] to fi nd al ternati ve
clearing arrangements.'' (T5, 1J 42:24- 1 143: 13.) According to Pen on, Mr. Pendergraft, '·called
Mr. Fi shman immediately and shared with him this restriction [the FINRA Directive restriction on
deb it balance ] and told hi m that we would support Opus fin ding an alternative provider for
custody and financ ing services." (T 1, 220 :20-25.)
4

Even if Pen on were actuall y entitled to $0.35 per thousand share!. processed pursuant 10 the PMA for
December and Jan uary, it failed to establish the amounts it cla im for those months are accura te. Shawn Badami
testi fied the settle me nt state men ts for the re levant period contain significant errors as to the volume of shares traded,
which dra maticall y overstated the fees Penson claims. even ass uming Pe nson were owed any clearing fees pursuan t to
the PMA for those months. (T4. 835:2 1-837:6.)
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Regardle s of which recitation of the conver ·arion is accurate, both parties agree that
Pen ·on ceased performing "some of the ervices that Penson had been providing pursuant to the
PMA.'' (T2, 347: 15 to 348: 11.) Penson's cessation of some services under the PMA precludes it
from asserting a subsequent breach of the PMA by Opus. (See Town of Hempstead v Inc. Vii. of
Freeport, 15 AD3d 567, 569 (2d Dep't 2005) (a party may not enforce a waived ri ght)).
Penson attempts to avoid this inevi table legal conclusion by clairning Opus' transition to
JPM was pursuant to an agreement that the move would only be temporary. (T2, 387: I 0-18.)
Thi argument fail for two reasons. First, such a modificati on of the PMA was required by the
PMA's express term to be in writing (Ex. P-4, 91 11 ), and no such written modification to the
PMA was ever entered into by the parties. (T2, 387: 10-18.) In the absence of a documented
contract modification, Pen on's failure to perform under the PMA was a breach, excusing Opus
from any further performance. See Richardson & Lucas. Inc. v. N.Y. Athletic C lub of City of
New York, 304 AD2d 462,463 ( Lst Dep't 2003).
Second, even if there had been a mod ification of the PMA that required Opus to return its
business to Penson, for example when Penson's fi nancial condition improved, Penson neve r once
asked Opus to return its business. (T5, 11 67: 12-24.) Nor was Penson ever capable of having
Opu

return its business.

The resu·ictions FINRA imposed on Penson, prohibiting ir from

providi ng fin ancing above $40 mjJiio n to any one customer, were never li fted, and thus Penson
never regained the ability to provide Opus with the margining services contemplated by the PMA.
(T5, 11 68:5-8.)

Just five months after Opus transferred its business to JPM , Penson ceased

operations and old its busine . (Ex. R-26.) And by October 20 12, Penson fi led a BDW after
wruch it was prorubited from providing portfo lio margining services. (Ex. R-28.)
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The FINRA Directive's Restrictions, If Imposed Against
Opus, Would Have Resulted In A Breach Of The PMA.

Pursuant to the PMA, Pe n on agreed to provide Opus with financing calculated under the
OCC TIMs model , which requi res a 15% deposit and provides leverage of

6~

to l. Tf Penson

instead had unilaterally imposed a cap of $40 million on Opu s' financing, regardles of the
amount Opus maintained on depo it or the amount of financing required by Opus' busine. s needs,
that cap would have violated the PMA.
There is no di spute that the PMA required Penson to provide Opus with leverage in
accordance with the OCC TIM s model (the only model approved for portfolio margining). (T2,
519:7- 17.) Paragraph 1 of the New Account Form- Portfolio Margin Account states: " Portfo lio
margining is a margin methodology that sets margin requirement for an account ba ed on the
greatest projected net loss of all positions in a 'security class ' or 'product group' as determined by

an 'options theoretical pricing model using multiple pric ing scenarios,"' i.e., the OCC' TlMs
model.

(Ex. P-6, Pen on_Opu, 00006852,

9l

1. )

In addition, the "Portfolio M argi n Model

Summary" (Ex. P-7) provided to Opus along with the PMA expressly states: "The Penson
Portfolio Margin Model employs the OCC's [TIMS] methodology." Both experts agreed that the
OCC TIMs model permits a customer to obtain leverage in the amount of "six and two thirds to
one," which i · a " 15 percent" deposit requirement. (T2, 522:3- J6; T4, 962:7-15.)
During the entire course of the parties' four year relationship, and consistent with the
PMA. Pen on always, at every moment in time, without exception or objection, provided Opus
with acce s to 6% to 1 leverage, regardless of the s ize o f Opus' portfolio, as dictated by Opu ·
trading. Opus ' margin needs were no surprise to Penson, which had undertaken substantial due
diligence concerni ng Opus' pm1folio margining needs before entering into the PMA.

(T2,

390 : 15-20; T4, 767:6-768:7.) Accordingly, Penson never directed Opus to increase its deposit
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above 15% or to reduce its portfolio. (T5, I J 17:25-1118:5.) These facts are not in dispute.
The only dispute is what level of discretion Pen on had to require Opus to maintain more
than a 15% depos it in its margin account. Although it never exercised such discretion, Pen on
maintains it had unfettered discretion to increase Opus' deposit requirement and thereby limit the
leverage provided to Opus, despite Opus being obligated under the PMA to meet all its financing
need through Pen on.

Opus maintains Paragraph 1 of the PMA limited Penson's discretion.

imposing on Penson procedural and substantive prerequi sites to changing its margin rules for
Opus. Specifically, Paragraph l provides that Penson on ly can req uest an additi onal deposit from
Opus " in its good faith discretion (ba ed on a rational, risk ba ed judgment by Penson)," in a
writing "specifying in reasonable detail the basis for uch reque t."

(Ex. P-4, 91 I

i

As Mr.

Fishman's undi sputed testimony established at the hearing, that provision was heavily negotiated
and c ritical to Opu ' willingness to agree to the PMA and its predece sor. (T5, l 084:5-1 088:23.)
Although itTelevant to its claim of breach, Penso n pent much of tbe hearing argu ing that
Paragraph l could not mean what it actually says because that theoretically would have exposed
Penson to some terrible hards hip to which it never would have agreed. For example, if Opus at
some point decided to deposit a billion dollars in its account, Penson would be obligated to
prov ide financing of 6¥J to that amount (T4, 1012:7- 11), for a debit balance of more than $6.6
billion. Of course, that never happened in the relati on hip during whic h Opus' debit balance
rarely exceeded $300 million , although it consistently exceeded $40 million. (Ex. R-33.) Penson

5

B01h ex perts agreed that margin le nde rs typically can c hange marg in requireme nt s in their complete
di scre tion. (T2. 5 12:2 1-513:4; T4. 969: 12-23.) Both experts a lso agreed that an excl usive. ten year portfolio margi n
relationship, suc h a the relati onship in the PMA. is highl y unusual. (T 2, 597:4-23: T4, 969:24-970:5.) Because
Opus was concerned about the risks of a n unusua l ten-year, exclusive port folio margining contract, it felt it needed
protec tion from the general rules about di screti on. (T5, 1087:6-25.) Typically if a portfolio margin provider dictated
unacceptable margin requirements, the c ustomer ( like Opus) would simpl y leave. Because O pus could not do that
under the terms o f the PMA. it bargained for Paragraph I. which both experts abo agreed is an uncommo n provi ion
in the ecurities ind ustry. (T4. 967: 11 -968:5: 969:9- 11 .)

12

A 1098

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

Page 552 of 634

further made the nonsensical argument tha t if Penson followed the procedure in Paragraph 1 and
requested mo re deposit, that additional deposit wou ld have increased Pen on' exposure because
Opus could the n demand more leverage. (T5 , 120 I :24-1202:22.)
Pe nson's hyperbolic hy pothe ticals were blatant mi srepresentations of Paragraph I and
divorced from any real world expe rie nce. Although it never occurred, if Pen on were to provide
written notice, identifying a rati onal , risk-based reason to change Opus ' margin requirements
consi ·tent with Paragraph 1, Opus would be required to either accept the new leverage limitations
or change the nature and/or extent o f its portfolio. ln derogation of the actual lang uage, Penson
neverthele s suggested a t the hearing tha t Paragraph I was a "one way street" that benefited o nly
Opus and never Penson. That is demo nstrably wrong.
Paragraph 1 protected P enson from risk by allowing it to decrease its credit exposure to
Opus by demanding add itio nal depo it. It pro tected Opus by creating procedural prereq uisites, or
in Penson's expert' s words, a "mechani m ," fT3 , 620:9] for Pen son to make uch a demand. lf, in
accordance with Paragraph 1, Opus' deposit increased or its portfolio position were reduced,
Opus' leverage would decrease accordingly. Fo r example, if Opus were carrying overnight debit
balances of $ 100 millio n, under the OCC TfMs model Opus was required to keep $15 million on
deposit with Pe nso n. If Penson presented a rati o nal , risk-based reason to instead require $30
millio n in de posit, Opus would the n have to keep $30 million in collateral with Penson for the
same $ 100 million in overnight fin ancing, o r a 30% deposit requirement. ln that c ircumstance,
Opu

could not then demand (contrary to Penson'. tortured attempted interpretation at the

hea ring) that Pe nson provide 62!J to I leverage the next day (back to a 15% deposit), as if the
Paragraph I implemented c hange had never occurred.
There is no question that Pa ragraph 1, if applied correctly, wa available to Penson to
decrease its exposure to Opus unde r appropri ate c ircumstances. The point is, those c ircumstances
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had to be based on a judgment about Opus ' portfolio. Paragraph 1 ensured a change in Opus'
ri ght to leverage could never be based on an event like the FINRA Directive, which re ulted from
Pen on· financial distress, rather than a change in Opus' portfolio risk.

C.

Penson Failed To Establish Opus Breached The PMA.

Not only did Penson fail to e tablish it own performance under the PMA, it failed to
establi h Opus breached the PMA by terminating it. Pursuant to Section 4(b)(ii)( I ) of the PMA
(Ex. P-4), Opus was permitted to terminate the PMA if Penson "fail[ed] to comply with the terms

of [the PMA] or the Account Documents and upon notification by Customer fails to comply
within twenty (20) days from said notification." As detailed above, Pen on ceased provicling
custody, fi nancing, and full clearin g as required under the PMA and faci litated Opu ' move to
JPM a o f December 7, 2011.

Moreover, because of the FINRA Directive, which was never

withdrawn, Penson was unable to pe1form its full obligations under the PMA. Accordingly, on
January 26, 2012, Opus gave notice that Pen son had fai led to comply with the terms of the PMA
and had twenty days to cure its breach. (Ex. P-18.) Penson failed to cure its breach and on April
16, 20 12, Opus formally terminated the PMA. (Ex. R-25.) Opus was full y withi n its rights to
terminate the PMA and fo llowed the prec ise procedures set fonh therein. Penson, therefore, failed
to establish that Opus' terminati on of the PMA wa a breach of contracl.
In addition, the FINRA Directi ve " made impracticable the portfolio margining relationship
established" by the PMA because it prohibited Penson from providing financing to Opus at its
usual required levels.

Opus, therefore, also was permitted to terminate the PMA pur uant to

Section 4(b)(ii)(2), which authorizes termination if Penson was
enjoined, prohibited or suspended, as a result of an admini trative or
judicial proceeding, from engaging in securities business activities
constituting all or porti ons of Penson's securities business, which
injunction, prohibition or suspension makes impracticable the
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portfolio margining relati onship established in this Agreement and
the Account Documents.
Opus' January 26, 2012 letter also served as the requisite notice to terminate the PMA pur uant to
this section. (Ex. P- 18.)
The FlNRA Directive clearly prohibited Penson from engaging in portions o f its securities
business activities, including financing of portfolios with debit balances exceeding $40 milli on.
Penson, nevertheless, claimed the above provision of the PMA does not apply because the FINRA
Directi ve does not qualify as an "administrative or judicial proceedi ng.'' The FINRA Directive,
however, was issued pursuant

to

FlNRA Rule 9557.

(Ex . P- I 5.)

Pursuant to FINRA Rule

9557(e), Pen on had the right to request a withdrawal of the FINRA Directive and/or a hearing
with the FINRA Office of Hearing Officer concerning the restrictions contained in the FINRA
Directive. Thereafter, Penson cou ld have appealed FINRA's dec is ion to the SEC pursuant to
Section 19 of the Exchange Act, 15 U.S.C. l5s(d)(2). And after that, Penson could have appealed
an adverse SEC ruling to the United States Court of Appeals pursuant to 15 U. S.C. 78y. That
Penson chose not to avail itself of those rights and instead comply with the restrictions therein
does not change the n ature of the FINRA Directive, which con tituted an adm ini strative
proceeding a contemplated by the PMA.

D.

Penson Failed To Prove Any Damages Flowing From
Opus' Alleged Breach Of The PMA.

Not on ly did Penson fail to establish that Opu. breached the PMA in any way, Penson
fa iled to establi sh that it incurred any damages as a result of an alleged breach.

The proper

"measure of damages which flows from a breach of contract is the difference between the value of
what has been received under the contract and the value of what would have been received if the
contract had been performed according to its terms." Sager v Friedman, 270 NY 472, 481 ( 1936).
Penson' s fai lure to prove damages fl owing from the alleged breach and to establish what those
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damage, would be is fatal to its claim. See Alpha Auto Brokers, Ltd. v Cont. Ins. Co., 286 AD2d
309,310 (2d Dep't 2001).
L

Penson' s Fir t Damages Theory Fails Because It
Relie On A Liquidated Termination Payment That
Is Not Applicable To The PMA.

Multiple witnesses confirmed the PMA does not include an early termin ation payment
provi ion. (T2, 385-14-17; T4, 770:1 L-77 1:22.) In addition, Penson's witnesses all conceded the
early termination payment provided for in the Termination/Compensation Payment Agree ment
(Ex. P-8) i not applicable to the PMA. (T2, 385-14-20; 465:8-12; T4, 773: 17-20.) Despite the e
conce ion , and instead of presenting a proper damage analysi , Penson argued that an early
termination payment found in a different agreement and not applicable to the PMA, should
nevertheles establish the damages for Opus' alleged breach of the PMA. This is repugnant to the
intent of the parties and contrary to New York contract law.
It is black letter Jaw that " [l]iquidated damages cannot be awarded in the absence of any
contractual provision between the parties ... .'' 36 N.Y. Jur. 2d Damages § 163. Thus, cou rts
consistently have rejected claims that liquidated damages should be applied to breaches of
contract when they are not found in the actual agreement that allegedly wa breached. See, e.g.,
Winke lman v Winkelman, 208 AD 68, 70 (lst Dep' t 1924) ("Respondent contends the parties
intended to provide for liquidated damages. Such a provision never is read into a contract by
implication."). This Panel should reject Penson's attempt to avoid well settled law and read a
liquidated damages provision into the PMA where one does not exist.
2.

Pen on's Second Damage Theory Fail Becau e lt ls
Based On A Contract To Which Opus Is Not A Party
And Which Does Not Provide For The Recovery
Sought By Penson.

Penson's second theory of damage asserts that it should receive the difference between

16
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what SAl paid Schonfeld for the right for Penson to service Opus' business, less the amount
Penson earned from Opus under the PMA. This damage calculation is improper for several
reasons. First, it relies on payments made and received pursuant to an Asset Purchase Agreement
that is not the subject of this arbitration. (T2, 33 1:2-5; T4, 776:21-25.) Indeed, Opus is not even a
party to the Asset Purchase Agreement. (T2, 331:9-332: 10}
Moreover, Penson conceded at the hearing that "there's nothing in the APA that
guarantees Penson a recovery'' or "that it's going to earn some set amount." (T2 , 463:6- 10.) This
was confirmed by Penson's "damages" witness, who testified, " [t]here's no guarantee" that SAl or
PFSI is going to earn any spec ific amount from the AP A. (T4, 776:4-20.) Putting aside that Opus
is not even a party to the APA, Penson 's acquisition, like most transactions in the real world, did
not come with a money-back guarantee or an assurance that Penson would "break even" on the
deal or it would get its payment back, even if it ceased being in business and failed to render the
services by which it hoped to profit on its investment. Penson 's reliance on the APA to calculate
damages for a breach of the PMA, therefore, is entirely mi splaced.
3.

Penson Failed to Prove Any Damages To Which It
Would Be Entitled Had lt Established The Other
Elements Of Its Breach Of Contract Claim.

At the hearing, Penson's counsel analogized Penson' s damage theory to identifying the
replacement value of a "book" that Penson owned and Opus "burned."

[T4, 9 13: 10-9 14:1 6.]

Penson 's analogy is inapposite. A book is a tangible asset with a definite present value. A service
contract, on the other hand , merely represents the oppmtunity or possibility of earning a profit.
Here, Penson's ability to earn money under the PMA was dependent on myriad factors, including

6

T he on ly entity owed money under the APA i s Schonfeld, which filed a $3.5 million claim in Penson's
Chapter II proceeding for unpaid earn out payments. (T3, 677:23-678: 17.)
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market conditions, interest rates, Opus' trading volume, overhead, and Penson's own ability to
continue providing the contracted-for services. A claimant must prove dam ages resulted from a
breach and that those damages are what would have been received if the contract had been
performed according to its terms . See Sager, supra, 270 NY at 48 1. Penson's failure to establish
such damages is fatal to its breach of contract claim.
Assuming Penson could have established Opus breached the PMA, which it failed to do,
Penson presumably could have attempted to calcul ate its damages in one of two ways, both of
whic h would have required the testimony of a dam ages expert, which Penson failed to present.
Penson presumably could have provided either: (a) a calcul ation of the present value of the future
profits it would have earned but for the al leged wrongful termination of the PMA; or (b) a market
valuation of the PMA if it were sold in an arm 's length transaction. Penson did not, and could
not, prove either measure of damages.
First, a calculation of Pe nson' s lost profits would have to take into account, among other
things, the fact that Penson' s ability to serv ice Opus' business was eradicated by the FIN RA
Directi ve. It was established at the hearing that Opus' regular business required overnight debit
balances far in excess o f the $40 million cap imposed by the FINRA Directive. (T2, 390: 19-20;
452:23-453:2; T4, 768:3-7.) If such a cap were applied to Opus, its trading volu me, and thus
Penson' s revenues, would have decreased commensurately. In fact, such a cap would have put
Opus out of business, rendering the PMA worthless. (T5, 1090 : 1-2 1.)

In addition, such a calculation would be further hampered by the fact that Penson
permane ntly lost the ability to perform under the PMA as early as May 201 2, when it ceased
providing portfolio margi ning services to any customers. Such a damages calculation also would
be absolutely capped no later than October 26, 201 2, when Penson filed a BOW (Ex. R-28; Ex. P4, § 4(c); T2, 4 15:7- 13; T3, 564:5-9; T4, 986: 17-24.)

18

A1104

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

Page 558 of 634

With regard to the second mea ure, Penson offered no evidence that any entity, including,
Apex, placed a monetary value on Opus' business. Furthermore, Penson never even requested
Opus' consent to have the PMA assigned to Apex.

(T2, 41 0:3-13.).

ln fact, the undi puted

evidence reflect that Apex wa not interested in acquiring the Schonfe ld correspondent and that
it had "an alte rnative motive for its acquisition of [Penson's] business that was separate and
distinct from the coiTespondents, at least the Schonfeld correspondents.'' (T5, 1171 : 19-1 173:2 1.)

III.

OPUS SHOULD BE AWARDED ITS ATTORNEYS' FEES AND FORUM
FEES AND COSTS.
To initiate this arbitration, Penson invoked the arbitration clause conta ined in the

Execution Agreement. (Statement of Claim, at 1[ 4). That broad provision explicitly authorizes an
award of attorneys' fees. (Ex. R-4, § 8(d).) Indeed, that arbitration clau e, including the portion
permitting an award of attorneys' fee s, is not limited to disputes arising under the Execution
Agreement.

To the contrary, the agreement contemplates that it will apply to any disputes

between the parties.

Such broad agreements to arbitrate all dispute are applicable, even to

subsequent di putes arising from different agreement . See We inrott v. Carp, 32 N.Y.2d 190, 199
( 1973). Accordingly, the arbitration provision found in the Execution Agreement provides a basis
for this Pane l to award Opus it fees.
Even if the Execution Agreement' s arbitrati on clause were inapplicable, an award of fees
is al o permitted under the arbitration clause in the Account Document . (Ex. P-6, Customer
Account, Margin and Short Account Agreement, at

~[

8.)

Although that broad arbitration

provision does not specifically mention attorneys' fees, New York court have held that a broad
arbitration clause provides a sufficient basis for a panel's award of attorneys' fees , regardless of
whether the arbitration clause expressly authorizes such an award . See e.g., PaineWebber Inc. v
Bybyk, 8 1 F3d 1 193, 1202 (2d Cir. 1996). The Account Documents contain an arbitration clause
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similar to the clause contained in PaineWebber. (ld .) Accordingly, thi Panel may award Opus
all or pa11 of it attorneys' fees and costs, which have amounted to $6 15,456.92 for the almost two
years of defen e of this case. (See Affidavit of Andrew Fishman; Exs. R-106 to R- 123.)

IV.

PENSON IS NOT ENTITLED TO ATTORNEYS' FEES.
Penson did not request attorneys' fees in it Statement of Claim. That failure is fatal to

Penson's request for fee .

In fact, even when requests for fees are contained in the party's

pleadings, New York courts w ill deny that request if it is merely perfunctory and the party makes
few subseq uent e ffo rts to pursue those fees. See, e.g., Matza v Oshman, Helfenstein & Matza, 33
AD3d 493,494 ( 1st Dep' t 2006). Accordingly, it would be wholly improper to award attorneys'
fees to a party, li ke Penson, that did not include a request for attorney ' fee in its pleadings, failed
to make any legal arguments for attorneys' fees in its prehearing brief, and neglected to introduce
any evidence concernin g the amount of its attorneys' fees at the hearing.

CONCLUSION
Based on the evidence pre ented during the heari ng, Opu. respectfu ll y requests the Panel
deny Penson' cJaims in their entirety. Opus further requests the Panel reduce the $906,363.24
amount that Opus has calculated as owed to Penson by the amount of attorneys' fees, forum costs,
and other expenses Opus has incurred in defending this arbitration.
Re pectfully submitted,
COLE SCHOTZ P.C.

January 22, 20 16
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Award
FINRA Dispute Resolution

In the Matter of the Arbitration Between:
Claimant
Penson Technologies LLC, (fka Penson Financial
Services, Inc.)

Case Number: 14-00257

vs.
Hearing Site: New York, New Y ark

Respondent
Opus Trading Fund LLC

Nature of the Dispute: Member vs. Member

REPRESENTATION OF PARTIES
For Claimant Penson Technologies LLC, (fka Penson Financial Services, Inc.): Virgina C.
Palitz, Esq., Mark G. Hanchet, Esq., and Christopher J. Houpt, Esq., Mayer Brown LLP,
New York, New York.
For Respondent Opus Trading Fund LLC: Michael R. Yellin, Esq., Wendy F. Klein, Esq.,
and Warren A. Usatine, Esq., Cole, Scholtz, Meisel, Forman & Leonard, P.A.,
Hackensack, New Jersey.

CASE INFORMATION
Statement of Claim filed on or about: January 27, 2014.
Claimant signed the Submission Agreement: January 26, 2014.
Statement of Answer filed by Respondent on or about: April 16, 2014.
Respondent signed the Submission Agreement: April 15, 2014.

CASE SUMMARY
Claimant asserted the following causes of action: breach of contract for failure to pay, and
breach of contract of exclusivity.
Unless specifically admitted in its Answer, Respondent denied the allegations made in the
Statement of Claim and asserted various affirmative defenses.
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RELIEF REQUESTED

In the Statement of Claim, Claimant requested compensatory damages for breach of
contract for failure to pay in the amount of $1 ,800,000.00, plus accrued interest, and
compensatory damages for breach of contract of exclusivity in the amount of
$20,000,000.00, plus accrued interest.
In the Statement of Answer, Respondent requested dismissal of the Statement of Claim
with prejudice, attorneys' fees, costs, and such other relief as the Panel deems just and
equitable.
At the close of the hearing, Claimant requested compensatory damages for breach of
contract for failure to pay in the amount of$ 2,458,802.67, and compensatory damages for
breach of contract of exclusivity in the amount of $21,264,169.00.
OTHER ISSUES CONSIDERED AND DECIDED

The Arbitrators acknowledge that they have each read the pleadings and other materials
filed by the parties.
At the conclusion of Claimant's Case in Chief Respondent requested dismissal of the
Statement of Claim. After due deliberation the Panel denied the Motion on the grounds that
the Claimant had established a prima facie case.
The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered.
AWARD

After considering the pleadings, the testimony and evidence presented at the hearing, the
Panel has decided in full and final resolution of the issues submitted for determination as
follows:
1. Respondent is liable for and shall pay to Claimant compensatory damages in the sum
of $1 ,018,300.06 plus accrued interest of $101 ,830.00 calculated at the rate of 2.5%
from January 31, 2012 to January 31, 2016.
2. Any and all relief not specifically addressed herein, including attorneys' fees is denied.
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FEES

Pursuant to the Code, the following fees are assessed:
Filing Fees
FINRA Dispute Resolution assessed a filing fee* for each claim:
Initial Claim Filing Fee

= $ 3,700.00

*The filing fee is made up of a non-refundable and a refundable portion.
Member Fees
Member fees are assessed to each member firm that is a party in these proceedings or to
the member firms that employed the associated person at the time of the events giving
rise to the dispute. Accordingly, as parties, Claimant Pension Technologies LLC and
Respondent Opus Trading Fund LLC are each assessed the following:

Member Surcharge
Pre-Hearing Processing Fee
Hearing Processing Fee

= $ 3,750.00
= $ 750.00
= $5,500.00

Adjournment Fees
Adjournments granted during these proceedings for which fees were assessed:

February 3-5, 10-12, 24-26, 2015 adjournment by Claimant
Total Adjournment Fees

= $ 1,200.00
= $ 1,200.00

The Panel assessed the $1 ,200.00 adjournment fees to Claimant.
Discovery-Related Motion Fees
Fees apply for each decision rendered on a discovery-related motion.

One (1) Decision on discovery-related motion on the papers
with (1) one arbitrator@ $200.00
Claimant submitted (1) one discovery-related motion
Total Discovery-Related Motion Fees

= $ 200.00
= $ 200.00

1. The Panel has assessed $100.00 of the discovery relation motion fees to Claimant.
2. The Panel has assessed $100.00 of the discovery relation motion fees to
Respondent.
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Hearing Session Fees and Assessments
The Panel has assessed hearing session fees for each session conducted. A session is
any meeting between the parties and the arbitrators, including a pre-hearing conference
with the arbitrators, that lasts four (4) hours or less. Fees associated with these
proceedings are:
Two (2) Pre-hearing sessions with a single arbitrator@ $450.00/session
Pre-hearing conferences: January 9, 2015
1 session
August 20, 2015
1 session

= $ 900.00

Three (3) Pre-hearing sessions with the Panel @ $1 ,200.00/session
Pre-hearing conferences: July 25, 2014
1 session
December 18, 2014
1 session
August 28, 2015
1 session

= $3,600.00

Nine (9) Hearing sessions @ $1 ,200.00/session
Hearing Dates:
November 3, 2015
November 4, 2015
November 5, 2015
December 16,2015
December 17, 2015
Total Hearing Session Fees

= $10,800.00
2 sessions
2 sessions
1 session
2 sessions
2 sessions
- $15,300.00

1. The Panel has assessed $7,650.00 of the hearing session fees to Claimant.
2. The Panel has assessed $7,650.00 of the hearing session fees to Respondent.
All balances are payable to FINRA Dispute Resolution and are due upon receipt.
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ARBITRATION PANEL

Eric S. Hutner
Leonard M. Sakal
Jeffrey F. Friedman

Non-Public Arbitrator, Presiding Chairperson
Non-Public Arbitrator
Non-Public Arbitrator

I, the undersigned Arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil
Practice Law and Rules, that I am the individual described herein and who executed this
instrument which is my award.
Concurring Arbitrators' Signatures

:gr:d:!-

Eric S. Hutner
Non-Public Arbitrator, Presiding Chairperson

Signature Date

Leonard M. Sakal
Non-Public Arbitrator

Signature Date

Jeffrey F. Friedman
Non-Public Arbitrator

Signature Date

March 1 2016
Date of Service (For FINRA Dispute Resolution office use only)
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ABitiTRATION PANEL
Eric S. Hutner
Leonard M. Bakal
Jeffrey F. Friedman

Non-Public Arbitrator, Presiding Chairperson
Non-Public Arbitrator
Non-Public Arbitrator

I, the undersigned Arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil
Practice Law and Rules, that I am the individual described herein and who executed this
instrument which is my award.

Concyrrlnq Arb!tratoat' Signatures

Eric S. Hutner
Non-Public Arbitrator, Presiding Chairperson

£::· P( L, 9/!2

Signature Date

6;-0. ~G. ,;Aolt:.

L ard M. Bakal
Non-Public Arbitrator

Signature Date'

Jeffrey F. Friedman
Non-Public Arbitrator

Signature Date

March 1, 2016
Date of Service (For FINRA Dispute Resolution office use only)
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ARBITRATION PANEL

Non-Public Arbitrator, Presiding Chairperson
Non-Public Arbitrator
Non-Public Arbitrator

Eric S. Hutner
Leonard M. Sakal
Jeffrey F. Friedman

I, the undersigned Arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil
Practice Law and Rules, that I am the individual described herein and who executed this
instrument which is my award.
Concurring Arbitrators• Signatures

Eric S. Hutner
Non-Public Arbitrator, Presiding Chairperson

Signature Date

Leonard M. Sakal
Non-Public Arbitr or

Signature Date

L

Signature Date

March 1, 2016
Date of Service (For FINRA Dispute Resolution office use only)
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EXHIBIT X
Complaint and Objection to Claim (dated November 16, 2016)
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

Chapter 11

PENSON WORLDWIDE, eta/.,

1

Case No. 13-10061 (LSS)

Debtors.
(Jointly Administered)

PENSON TECHNOLOGIES LLC, (successor in
interest to SAl HOLDINGS, INC. and PENSON
FINANCIAL SERVICES, INC.),

Adv. Proc. No 16-

(LSS)

Plaintiff,
-againstSCHONFELD GROUP HOLDINGS LLC,
Defendant.

COMPLAINT AND OBJECTION TO CLAIM
Plaintiff Penson Technologies, LLC ("Plaintiff"), as successor in interest to Debtors SAl
Holdings, Inc. ("SAl") and Penson Financial Services, Inc. ("PFSI"), brings this action against
Defendant Schonfeld Group Holdings LLC ("Schonfeld"), and alleges as follows:

SUMMARY OF THE ACTION
1.

This is an action to recover millions of dollars in damages that directly resulted

from breaches of contract by Schonfeld.

Specifically, the dispute arises from a business

transaction for the purchase of certain assets, between SAl, on the one hand, and Schonfeld

1

The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
Penson Worldwide, Inc. (6356); SAl Holdings, Inc. (3657); Penson Financial Services, Inc. (3990); Penson
Financial Futures, Inc. (6207); and Penson Futures (6207). The Debtors' mailing address is 5960 W. Parker Rd.
#278-198, Plano, Texas 75093.
01:20845336.1
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Securities, LLC ("Schonfeld Securities") and Schonfeld on the other. SAl performed all of its
obligations under the governing asset purchase agreement, including the payment of over $90
million dollars to Schonfeld, but defendant Schonfeld failed to perform its obligations, resulting
in damages to SAl and PFSI in excess of $20 million. By this action, Plaintiff seeks to recover
these damages and seeks judgment that claim number 15 (the "Schonfeld Claim") filed by
Schonfeld against SAl is disallowed in full, or, alternatively, judgment that Plaintiff is entitled to
offset, in their entirety, any amounts owed to Schonfeld on account of the Schonfeld Claim and
that Plaintiff is entitled to recover damages in excess of the allowed amount, if any, of the
Schonfeld Claim.

PARTIES
2.

Plaintiff is a Delaware limited liability company and the successor in interest to

SAl and PFSI pursuant to the Fifth Amended Joint Plan of Liquidation of Penson Worldwide,

Inc., and its Affiliated Debtors [Docket No. 774] (the "Plan") and the order confirming the Plan
[Docket No. 781].
3.

Schonfeld is a Delaware limited liability company with its principal place of

business in Jericho, New York.

JURISDICTION AND VENUE
4.

The Court has jurisdiction over this adversary proceeding pursuant to Rule 7001

of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") and 28 U.S.C. §§
1334(b) and 157(b)(2)(A), (B), (C) and (0), the Amended Standing Order ofReference from the
United States District Court for the District of Delaware dated as of February 29, 2012, and
Article XVI of the Plan.
5.

Venue is proper in this district pursuant to 28 U.S.C. § 1409 because this

proceeding arises in a case commenced under chapter 11 of title 11 of the United States Code, 11
01:20845336.1
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U.S.C. §§ 101-1532 (the "Bankruptcy Code"), and such case is presently pending before this
Court. This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2) (A), (B), (C), and (0).
Accordingly, the Court may enter a final order or judgment consistent with Article III of the
United States Constitution.
6.

Plaintiff consents to the entry of final orders or judgment by this Court if it is

determined that this Court, absent consent of the parties, cannot enter final orders or judgment
consistent with Article III of the United States Constitution.

FACTUAL BACKGROUND
7.

In a transaction in November 2006, SAl purchased Schonfeld Securities' entire

clearing and back office operations (the "Transaction"). The Transaction included the purchase
of the clearing relationships with seven Schonfeld affiliate entities and afforded PFSI the
exclusive right to provide clearing, custody, margin and execution services for these Schonfeld
"introducing firms" (also known as "correspondents").
8.

The Transaction was structured as an asset purchase under an Asset Purchase

Agreement dated November 20, 2006 ("APA") between SAl, as buyer, Schonfeld Securities, as
seller, and Schonfeld, as parent and manager of Schonfeld Securities.
assigned its rights and obligations under the AP A to Schonfeld.

Schonfeld Securities

In addition to the AP A,

Schonfeld also entered into, among other agreements, an Unconditional Guaranty Agreement
dated November 20, 2006.
9.

Pursuant to the APA, SAl's wholly-owned subsidiary, clearing firm PFSI, would

obtain the exclusive right to provide clearing services for all seven of the Schonfeld
correspondents for a fixed, ten year period of time, pursuant to a set of clearing agreements to be
entered into as part of the Transaction.

01:20845336.1
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10.

Pursuant to the Unconditional Guaranty Agreement, Schonfeld absolutely,

unconditionally and irrevocably guaranteed to PFSl and SAl, among other things, the full and
complete performance by each of the Schonfeld correspondents under these clearing agreements.
11.

Under the AP A, SAl agreed to pay an amount projected to be approximately $100

million for these assets. Payment was to be made via an initial payment at closing, and then four
subsequent annual "earnout" payments, each to be determined based on Schonfeld's
correspondents' trading activity over the first four years of the deal and the net revenues derived
therefrom. Pursuant to this schedule, the purchase price was intended to be fully paid by SAl in
February 2012.
12.

Meanwhile, insofar as SAl was acquiring exclusive ten year clearing relationships

with the Schonfeld correspondents, but SAl would be making payments for those relationships
for the first five years of this arrangement, SAl expected to receive the overwhelming benefits of
this Transaction in the time period from February 2012 through 2017, and likely beyond.
13.

The most valuable of the Schonfeld correspondents being transferred m the

Transaction was the Opus Trading Fund LLC ("Opus") relationship. Opus was a wholly-owned
subsidiary of Schonfeld. More than 35% of the purchase price paid by SAl in the Transaction
was for the Opus relationship.
14.

Like all the other Schonfeld correspondents, Opus signed a clearing agreement

with PFSl at or near the time the Transaction closed. That clearing agreement contained an
exclusivity provision (Section ll(b)) and was for a 10 year term (Section 12(a)). Towards the
end of 2007, on or about December 28, 2007, Opus and PFSl entered into a series of customer
agreements including a Portfolio Margining Account Side Agreement (collectively, the "PMA
Side Agreement") which contained similar provisions regarding exclusivity (Section 5) and 10

01:20845336.1
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year term (Section 4). The PMA Side Agreement subsequently was extended for an additional
two years in 2010.
15.

From the period of time between the Transaction closing in 2006 until early 2012,

SAl paid Schonfeld the total sum of approximately $89.5 million pursuant to the terms of the
AP A, the payments made as a down payment and subsequent annual earn out payments.
16.

PFSl, meanwhile, provided clearing, custody, margin and execution services to

the legacy Schonfeld correspondents, including Opus.
17.

In late January 2012, shortly before the very last earnout payment was due under

the AP A, Schonfeld caused Opus, without notice or justification, to terminate the PMA Side
Agreement with PFSI.
18.

Opus had earlier entered into a contractual relationship with JPMorgan in direct

violation of the exclusivity provisions in the PMA Side Agreement.
19.

PFSl objected by letter to Opus' purported termination of the PMA Side

Agreement, but Schonfeld caused Opus to move its entire clearing, execution, margin and
custody relationship to JPMorgan, in direct violation of the PMA Side Agreement.
20.

The net effect of that improper termination was that SAl ended up paymg

Schonfeld approximately $35 million for a ten year clearing relationship with Opus, but it
received less than half of its intended and agreed upon term.

Because of the improper and

premature termination of the exclusive clearing agreement, SAl was able to generate net income
of only $15 million from the Opus relationship.
21.

Shortly after Schonfeld caused Opus to breach the PMA Side Agreement,

Schonfeld demanded that SAl make another earnout payment purportedly due under the AP A.
SAl refused to make such payment.

01:20845336.1
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22.

Thereafter, on or about February 13, 2013, Schonfeld filed the Schonfeld Claim

against SAl, claim number 14 against Penson Worldwide, Inc., and claim number 45 against
PFSI (collectively, the "SGH Claims").

Each of the SGH Claims asserts that the applicable

debtor against which such claim was filed is liable for $3,783,932 (inclusive of unpaid principal
and interest) on account of the disputed earnout payment purportedly owed to SGH pursuant to
the APA.
23.

On April 21, 2016, Plaintiff, as successor in interest to PFSI, filed an objection

[Docket No. 1344] to claim number 45 filed against PFSI on the grounds that PFSI is not a party
to the AP A and it therefore had no obligations or liabilities with respect to any earnout payments
purportedly owed to SGH. SGH did not file a response in opposition to the claim objection and
on May 16, 2016, the Court entered an order [Docket No. 1351] sustaining the claim objection
and disallowing in full claim number 45.
24.

In or about January 27, 2014, PFSI commenced a FINRA arbitration against Opus

seeking to recover from Opus approximately $2.4 million for unpaid fees (Count 1) and
approximately $21 million in damages for Opus' unjustified breach of the PMA Side Agreement
(Count 2).
25.

With respect to Count 1, Opus did not dispute that monies were owing, only the

amount in question.
26.

With respect to Count 2, one of Opus' principal defenses was that the suit was

brought under the PMA Side Agreement and not under the AP A. Opus asserted that because the
AP A was an agreement between SAl and Schonfeld, PFSI had no standing to sue Opus for the
alleged losses - any claim for the breach of contract losses should have been brought by SAl
against Schonfeld.
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27.

Following an evidentiary hearing, held in November and December 2015, the

FlNRA Panel awarded PFSl approximately $1.1 million. The FlNRA arbitration Panel did not
provide an explanation for this award but this amount appears to be for the Count 1 claim.
28.

Accordingly, Plaintiff, as successor in interest to SAl and PFSl pursuant to the

Plan, brings this action to recover damages from Schonfeld for the losses suffered by SAl as a
result of Schonfeld's conduct. Specifically, Plaintiff seeks to recover in excess of $20 million,
representing the difference between what SAl paid Schonfeld for the Opus relationship and what
SAl received in return, plus consequential damages, in an amount to be proved at trial.
CLAIMS FOR RELIEF
COUNT I
(Breach of Contract)

29.

Plaintiff restates and incorporates every allegation set forth m paragraphs 1

through 28 above, as though fully set forth herein.
30.

SAl, Schonfeld, and Schonfeld Securities entered into the AP A.

31.

SAl has performed all conditions precedent and all duties required for it under the

terms ofthe APA.
32.

Schonfeld breached the AP A by causing its wholly owned subsidiary Opus to

breach, inter alia, the exclusivity provisions of and unjustifiably terminate the PMA Side
Agreement.
33.

As a direct result of Schonfeld's breaches of the APA, SAl suffered damages,

including incidental and consequential damages, in an amount to be determined at trial but
presently believed to exceed $20 million, plus consequential damages.
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34.

Plaintiff, as successor in interest to SAl pursuant to the Plan, is entitled to recover

these damages for the benefit of SAl's estates and its creditors.
COUNT II
(Breach of Guaranty)
35.

Plaintiff restates and incorporates every allegation set forth m paragraphs 1

through 28 above, as though fully set forth herein.
36.

Schonfeld executed the Unconditional Guaranty Agreement.

37.

Pursuant to the Unconditional Guaranty Agreement, Schonfeld absolutely,

unconditionally and irrevocably guaranteed its subsidiaries' performance under various
agreements, including Opus' performance under the PMA Side Agreement.
38.

Opus breached the PMA Side Agreement by, among other things, terminating it

without cause or justification.
39.

To date, Schonfeld has failed to answer for Opus' obligations pursuant to the

Unconditional Guaranty.
40.

As a direct result of Opus' breach of the PMA Side Agreement and Schonfeld's

failure to discharge its obligations under the Unconditional Guaranty, PFSl and SAl have
suffered damages in an amount to be determined at trial, but presently believed to exceed $20
million, plus consequential damages and interest and costs.
41.

Plaintiff, as successor in interest to PFSl and SAl pursuant to the Plan, is entitled

to recover these damages for the benefit of PFSl and SAl's estates and their creditors.
COUNT III
(Breach of Obligation of Good Faith and Fair Dealing)
42.

Plaintiff restates and incorporates every allegation set forth m paragraphs 1

through 28 above, as though fully set forth herein.
01:20845336.1
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43.

Schonfeld had an implied obligation of good faith and fair dealing under the APA

to ensure that its wholly owned subsidiary Opus discharge the obligations contained in the PMA
Side Agreement and ensure that Opus did not breach the PMA Side Agreement.
44.

Schonfeld breached this obligation by causing Opus to breach the PMA Side

Agreement without cause or justification, thereby depriving SAl of a major part of the benefits of
the APA.
45.

As a direct result of Schonfeld's breaches, SAl suffered damages, including

incidental and consequential damages, in an amount to be determined at trial but presently
believed to exceed $20 million.
46.

Plaintiff, as successor in interest to SAl pursuant to the Plan, is entitled to recover

these damages for the benefit of SAl's estates and its creditors.

COUNT IV
(Objection to Schonfeld Claim)
47.

Plaintiff restates and incorporates every allegation set forth m paragraphs 1

through 28 above, as though fully set forth herein.
48.

SAl, Schonfeld, and Schonfeld Securities entered into the AP A.

49.

The Schonfeld Claim represents amounts relating to a disputed earnout payment

that SAl allegedly owes to Schonfeld pursuant to the AP A.
50.

SAl has performed all conditions precedent and all duties required for it under the

terms ofthe APA.
51.

Schonfeld materially breached the AP A by causing its wholly owned subsidiary

Opus to breach, inter alia, the exclusivity provisions of and unjustifiably terminate the PMA Side
Agreement.
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52.

To the extent that any earnout payment amounts may otherwise be owed to

Schonfeld, pursuant to applicable New York state law, SAl's obligation to make such payment
has been excused as a result of Schonfeld's material breach of the AP A.
53.

Plaintiff hereby objects to the Schonfeld Claim pursuant to section 502 of the

Bankruptcy Code on the grounds that such claim should be disallowed in full on account of
Schonfeld's material breach of the AP A.
54.

Plaintiff is entitled to judgment that the Schonfeld Claim is deemed disallowed in

55.

Alternatively, to the extent that it is later determined at trial that amounts are

full.

owed by SAl to Schonfeld on account of the Schonfeld Claim, Plaintiff objects to the Schonfeld
Claim pursuant to section 502 of the Bankruptcy Code on the grounds that the Schonfeld Claim
should be deemed satisfied in full on account of the offset of the damages suffered by SAl due to
Schonfeld's material breaches of the APA against the allowed amount ofthe Schonfeld Claim.
In that event, Plaintiff is entitled to judgment that the Schonfeld Claim is deemed satisfied in full

as a result of such offset.
COUNTY
(Declaratory Judgment Regarding Plaintiff's Right to Setofl)

56.

Plaintiff restates and incorporates every allegation set forth in paragraphs 1

through 28 above, as though fully set forth herein.
57.

SAl, Schonfeld, and Schonfeld Securities entered into the AP A.

58.

The Schonfeld Claim represents amounts relating to a disputed earnout payment

that SAl allegedly owes to Schonfeld pursuant to the AP A.
59.

To the extent that it is later determined at trial that amounts are owed by SAl to

Schonfeld on account of the Schonfeld Claim, pursuant to section 558 of the Bankruptcy Code,
01:20845336.1

10
A1125

Case
Case16-51522-LSS
13-10061-LSS Doc
Doc51-3
1381 Filed
Filed07/31/18
11/16116 Page
Page579
11 of
of 634
12

and applicable New York state law, Plaintiff is entitled to offset the damages SAl suffered as
result of Schonfeld's material breaches of the APA against SAl's liability on account of the
Schonfeld Claim.
60.

To the extent that SAl is found liable on account of the Schonfeld Claim, an

actual controversy exists between the parties concerning Plaintiff's right to apply the damages
incurred by SAl as a result of Schonfeld's material breaches of the APA to offset, in their
entirety, any amounts owed to Schonfeld on account of the Schonfeld Claim.
61.

There exists a substantial controversy between Plaintiff and Schonfeld of

sufficient immediacy and reality to warrant the issuance of a declaratory judgment under 28
U.S. C.§ 2201. A prompt judicial determination of the respective rights and duties of the parties
in these respects is necessary and appropriate.
WHEREFORE, Plaintiff prays this Court enter judgment m its favor and judgment
against Schonfeld as follows:
a.
For compensatory damages in an amount to be determined at the time of
trial but not less than $20 million including interest and costs;
b.

For consequential damages in an amount to be determined at trial;

c.
For a judgment that the Schonfeld Claim is disallowed in full due to
Schonfeld's material breaches of the APA or, alternatively, judgment declaring that the
Schonfeld Claim has been satisfied in full due to the offset of damages incurred by SAl
against the allowed amount of the Schonfeld Claim;
d.
To the extent necessary, for a declaratory judgment that Plaintiff is entitled
to offset the damages incurred by SAl as a result of Schonfeld's material breaches of the
APA against the amount owed to Schonfeld on account of the Schonfeld Claim;
e.
An award of attorneys' fees and punitive damages in an amount to be
determined by the Court; and
f.
For such other and further relief as the Court may deem reasonable, just
and proper, in its discretion.
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Dated: November 16, 2016
Wilmington, Delaware

YOUNG CONAWAY STARGATT & TAYLOR, LLP

Is/ MichaelS Neiburg
Pauline K. Morgan (No. 3650)
Kenneth J. Enos (No. 4544)
Ryan M. Bartley (No. 4985)
MichaelS. Neiburg (No. 5275)
Ashley E. Jacobs (No. 5635)
Rodney Square
1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253
-andMAYER BROWN LLP
Mark G. Hanchet
Christopher J. Houpt
1221 Avenue of the Americas
New York, New York 10020
Telephone: (212) 506-2500
Facsimile: (212) 262-1910

Counsel to Plaintiff
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SUPREME COURT OF THE STAlE OF NEW YORK
COUNTY OF NEW YORK
Index No. 650738/2017

OPUS TRADING FUND LLC,
Petitioner,

lAS Part 7 (J. Lebovits)

-againstMotion Seq. # 002
PENSON TECHNOLOGIES LLC,

Judgment

Respondent.

WHEREAS, pursuant to CPLR § 7510, Petitioner, Opus Trading Fund LLC ("Opus"),
filed a Petition to Confirm an arbitration award dated February 26, 2016 in the Matter of the

Arbitration of Penson Technologies LLC v. Opus Trading Fund LLC, Financial Industry
Regulatory Authority Case No. 14-00257 (the "Award");
WHEREAS, Opus, through an Order to Show Cause filed on February 14, 2017,
requested the Court confirm the Award as a judgment ofthis Court pursuant to CPLR § 7510
[Nos. 12];
WHEREAS because the A ward has been fully satisfied, Opus further requested the
Court, upon confirmation of the Award, to direct the Clerk of the Court to make an entry of the
satisfaction of the resulting judgment in the amount of$1,120,130.06 on the docket pursuant to
CPLR § 502l(a)(2);
WHEREAS Respondent, Penson Technologies LLC ("Penson"), did not oppose Opus'
February 14,2017 application;
WijEREAS the Court entered Opus' Order to Show Cause and a hearing was held on
April 25, 2017 with the Honorable Joan M. Kenney, J.S.C. Justice Kenney thereafter granted
Opus' application in its entirety by order entered on April27, 2017 [Doc. No. 12];
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WHEREAS in her order, Justice Kenney requested Opus submit a hard copy of a
proposed order to Motion Support, Order Section no later than May 31, 20 17;
WHEREAS Opus submitted the requested proposed order;
WHEREAS that order provided that Opus submit a judgment consistent with the
proposed Order confirming the A ward as a final judgment in favor of Penson in the amount of
$1,120,130.06 to the Clerk of the Court and that, upon entry of the judgment, the Clerk of the
Court would mark entry of the satisfaction of the judgment in full;
WHEREAS this action was transferred to the Honorable Gerald Lebovits, J.S.C. who
entered an order dated June 20, 2017 [Doc. No. 21] ("Order") granting Opus' motion. While
Page 1 of the Order confirms that "the application to confirm the Award [entered in favor of
Penson] as a Final Judgment of this Court is hereby granted in its entirety", page 2 of the Order

provides that "adjudged that Opus Trading Fund, LLC [Petitioner] recover from Penson
Technologies, LLC [Respondent] $1,018,300.06 together with interest .... ";
WHEREAS the Order further provides that "Petitioner have execution therefore";
WHEREAS because the Award was entered in favor of Penson, not Opus, and Opus has
satisfied the judgment, in full, to Penson, Opus moved for reconsideration of the Order pursuant
to CPLR § 2221 on January 3, 2018 and requested the Court to: (i) vacate the Order; and (ii)
enter a proposed form of order consistent with Judge Kenney's April27, 2017 order [Doc. No.
27];
WHEREAS Penson did not oppose Opus' January 3, 2018 motion;
WHEREAS the Court granted the January 3, 2018 motion by order dated January 31,
2018 and entered on February 20, 2018, vacating the Order and entering the proposed form of
order submitted by Opus in its January 3, 2018 motion [Doc. No. 34];
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NOW, on motion of Cole Schotz P.C., it is
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By: s/ Michael R. Yellin
Michael R. Yellin
MY ellin@coleschotz.com
Lauren M. Manduke
LManduke@coleschotz.com
1325 Avenue ofthe Americas
Floor 19
New York, New York 10019
(212) 752-8000
Attorneys for Petitioner, Opus Trading
FundLLC
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New York Judgment Docket And Lien Records

Filing Information
Filing Number:
Filing Type:
Filing Office:
Filing County:
Filing Date:
Court Index
Number:
Book Name:

Creditor Information
3704985
JUDGMENTS
NEW YORK
COUNTY CLERK
NEW YORK
02/23/2018
650738/17
TRANSCRIPT

Creditor:
Address:
Creditor
Attorney:
Attorney
Address:

PENSION
TECHNOLOGIES LLC
1700 PACIFIC AVE
SUITE 1400
DALLAS, TX 75201
YELLIN,MICHAEL R
1325 AVENUE OF
THE AMERICAS 19
NEWYORK, NY
10019

Debtor Information
(Additional Debtor Information May Exist
in Separate Documents; Search by Filing
Number)
Debtor:
OPUS TRADING FUND
LLC
Address:
2 JERICHO PLAZA
JERICHO , NY 11753
CORPORATION
Debtor
Type:

Document Details
Source Court:
Source County:
Total Amount
Awarded:
Expiration Date:
Satisfaction Date:
Type of
Satisfaction:

SUPREME
COURT
NEW YORK
$1 ' 120, 130.06
02/23/2038
02/23/2018
FULL

Remarks:
02/23/2018 ----SATISFIED BY ORDER
DATED 01/31/2018, INDEX NUMBER
650738/2017,

Remarks:
02/23/2018 ----HON. GERALD LEBOVITS
J.S.C., PURSUANT TO CPLR 5021(A)(2)

Order Documents
Call Westlaw CourtExpress at 1-877-DOCRETR (1-877-362-7387) for on-site manual
retrieval of documents related to this or other
matters. Additional charges apply.
Thomson Reuters Legal is not a consumer reporting agency and none of its seNices or the
data contained therein constitute a 'consumer report' as such term is defined in the Federal

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Fair Credit Reporting Act (FCRA), 15 U.S. C. sec. 1681 et seq. The data provided to you may
not be used as a factor in consumer debt collection decisioning, establishing a consumer's
eligibility for credit, insurance, employment, government benefits, or housing, or for any other
purpose authorized under the FCRA. By accessing one of our seNices, you agree not to use
the seNice or data for any purpose authorized under the FCRA or in relation to taking an
adverse action relating to a consumer application.

End of
Document

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.

A l l35 2

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

Page 589 of 634

EXHIBIT AA
In re: IH 1, Inc. Miller v. Kirkland & Ellis LLP, 09-10982 (LSS), 2016 WL 6394296
(Bankr. D. Del. Sept. 28, 2016)
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In re: IH 1, Inc. Millerv. Kirkland & Ellis LLP, Not Reported in B.R. {2016)
2016 WL 6394296

2016 WL 6394296
Only the Westlaw citation is currently available.
United States Bankruptcy Court,
D. Delaware.
IN RE: IH 1, INC., et al., Debtors.
George L. MILLER, in his capacity
as Chapter 7 Trustee, Plaintiff,

v.
KIRKLAND & ELLIS LLP, Defendant.
Case No. 09-10982 (u;S)

I
Adv. Proc. No. 12-50713 (LSS)

I
Signed 9/28/2016

Attorneys and Law Finns
DilWorth Paxson LLP, JesseN. Silverman, Esq., One
Customs House-Suite 500, 704 King Street, Wilmington,
DE 19801 and Maura Fay Mcilvain, Esq., 1500 Market
Street, Suite 3500E, Philadelphia, PA 19102, Attorneys for
George L. Miller, Chapter 7 Trustee
Fox Rothschild LLP, Seth A. Neiderman, Esq., Maura L.
Burke, Esq., 919 N. Market Street, Suite 300, Wilmington,
DE 19801 and Abraham C. Reich, Esq., Peter C. Buckley,
Esq., 2000 Market Street, Twentieth Floor, Philadelphia,
PA 19103, Attorneys for Kirkland & Ellis LLP

JURISDICTION
The Court has jurisdiction over this matter pursuant
to 28 U.S.C. §§ 1334 and 157(a) and (c)(l). Venue is
proper in this Court pursuant to 28 U.S.C. § 1409. This
is a non-<:ore proceeding. In non-<:ore proceedings, the
bankruptcy court shall file proposed findings of fact and
4

conclusions oflaw unless the parties consent to the entry
of a fmal judgment by the bankruptcy judge. Neither
the Motion nor any of the briefmg address whether the
parties have consented to entry of a final judgment. And,
notwithstanding Federal Rules of Bankruptcy Procedure
7008 and 7012, neither the Complaint nor Kirkland's
answer contain the required statements that a proceeding
is core or non-core, and if non-core, whether the pleader
does or does not consent to the bankruptcy judge entering
a fmal judgment. Further, this action was filed before
Local Rule 7012-1 was enacted, thus the lack of such
statements in the pleadings does not automatically waive
the pleader's right to contest the entry of a final judgment
by the bankruptcy court. 5 Under these circumstances
and for this Motion, the Court will not fmd that either
the Trustee or Kirkland has knowingly and voluntarily
consented (expressly or impliedly) 6 to the entry of a fmal
judgment by the Court.

STATEMENT OF FACTS AND BACKGROUND
The essential facts are undisputed. On March 20, 2009 (the
"Petition Date"), the Debtors 7 filed voluntary petitions
for relief under chapter 11 of title 11 of the United
States Code, 11 U.S.C. §§ 101- 1532 (as amended, the

PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW PURSUANT TO 28
U.S.C. § 157(C)(l) AND FED. R. BANKR. P. 9033(a)

"Bankruptcy Code''). By order 8 entered on October 15,
2009, the Court converted these cases to cases under
chapter 7, effective as of October 30, 2009. On the
effective date, the Trustee was appointed to administer

LAURIE SELBER SILVERSTEIN, UNITED STATES
BANKRUPTCY JUDGE

the remaining assets of the Debtors' estates. 9 Prior
to conversion, the Debtors were the world's largest
independent producer of soft aluminum alloy extrusion
products and North America's second largest aluminum

*1

Before the Court is Kirkland & Ellis LLP's

("Kirkland") motion for summary judgment 1 on each
2

count set forth in the complaint filed by the chapter
7 trustee (the "Trustee") of the above-captioned debtors
(collectively, the "Debtors" or "Indalex") 3 on May 14,
2012. Because the Court fmds that each count in the
Complaint is barred by the statute of limitations, the
Motion is granted.

extruder.

10

A. Sun Capital Acquires the lndalex Operating Entities
*2 In March 2005, Honeywell International, Inc.
("Honeywell") acquired debtor Indalex Inc. and its
non-debtor affiliate Indalex Limited (collectively, the
"Operating Entities") through Honeywell's purchase of

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Navar pic. 11 Even then, Honeywell disclosed that it did
not intend to keep the Operating Entities and expected to
pursue strategic alternatives post-acquisition. 12 Shortly
after the Honeywell acquisition closed, an affiliate of
the private equity flrm Sun Capital Partners, Inc. ("Sun
Capital") expressed Sun Capital's interest in acquiring
all of the stock of the Operating Entities or all, or
substantially all, of their assets. 13 To facilitate a potential
transaction, Sun Capital retained Kirkland as outside
corporate counsel. 14
Ultimately, Sun Capital decided to pursue a leveraged
buyout of the stock of the Operating Entities and
instructed Kirkland to form two holding companies,
Indalex Holding Corp. ("Indalex Holding'') and Indalex
Holdings Finance, Inc. ("Indalex Finance," and together
with Indalex Holding, the "Holding Entities"), to
complete the transaction. 15 On September 16, 2005,
Indalex Holding entered into a stock purchase agreement
with Honeywell. 16 Once the deal closed, Sun Capital
would control Indalex Finance, which would own 1000/o
oflndalex Holding's stock, and Indalex Holding would, in
tum, wholly own the Operating Entities. 17
In connection with the acquisition, Kirkland performed
a variety of legal services for Sun Capital including
drafting certain key fmancing documents. 18 Among
those documents was a bond offering memorandum
(the "Offering Memorandum"), by which Sun Capital,
though the newly-formed Indalex Holdings, would offer
up to $270 million in secured debt fmancing to partially
19

fund the purchase. JP Morgan, Harris Nesbitt, Credit
Suisse, Morgan Joseph and Piper J affray were the initial
purchasers of the notes issued by Holdings (the "11.5%
Notes due 2014") and were represented by Cravath,
Swain & Moore LLP. 20 The fmal Offering Memorandum
was circulated to prospective investors on January 30,
2006.

21

The debt offering raised about $268 million in

B. Investment in Sun Capital Funds
*3 Relevant to the parties' brieflng on the Motion, the
Offering Memorandum disclosed in its "Legal matters"
section that "[s]ome of the partners of Kirkland & Ellis
LLP are partners in a partnership that is an investor in
one or more of the investment funds afflliated with Sun
Capital Partners that may purchase common stock of

Indalex parent in connection with the Acquisition." 25
While the Court cannot (and need not) determine why
that disclosure was made, it reflects what will be referred
to in these Proposed Findings as the "Alleged Investment
Conflict."
Mr. Jack Levin, Kirkland's Rule 30(b)(6) designee,
testified as follows. Since the 1980s, a group of
Kirkland partners have created investment funds to make
investments alongside Kirkland's private equity clients,
such as Sun Capital. The firm, itself, has never invested
in these funds, which it terms "PEFs" for Private Equity
Funds. Each partner determines whether and in what
amount he will invest in any given PEF, which invests
only after a client invites it to do so. A management
committee of Kirkland partners manages the PEFs. The
management committee determines how the PEF will
invest its committed capital. Once the capital is committed
to a private equity fund, the management committee does
not direct the fund or know what portfolio company its
client's fund will acquire. Accordingly, when an individual
partner commits capital to a PEF, he does not know in
what client fund it will ultimately be invested. 26
Two PEFs in which Kirkland Partners invested, namely:
(i) K&E Investment Partners, LLC--2003 PEF (the "2003
PEF") and (ii) K&E Investment Partners, LLC-2005
PEF (the "2005 PEF") invested in Sun Capital Partners
III, QP LP ("Sun III") and Sun Capital Partners IV, LP
("Sun IV") respectively. Sun Capital employed funds from
Sun III and Sun IV as part of the $111.3 million equity
investment in Indalex.

27

22

capital and three days later, on February 2, 2006, the
acquisition closed for a purchase price of approximately
$425 million plus fees and expenses of $23 million (the
"Acquisition"). 23 Sun Capital fmanced the remainder
of the purchase price through a $111.3 million equity
contribution and borrowings on a revolver.

24

C. Indalex Hires Kirkland
Upon the closing of the transaction, and at all relevant
times following the Acquisition, Sun Capital controlled
Indalex, which was now one of Sun Capital's portfolio
companies. 28 Contemporaneous with the closing of the
Acquisition, Indalex retained Kirkland as its general
outside counsel. 29 The executed engagement letter
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contemplated Kirkland providing a variety of legal
services to Indalex, including legal advice on corporate
transactional matters. 30 The letter also specifically
informed Indalex that Kirkland represented Sun Capital
-including with respect to Sun Capital's ongoing
investment in lndalex-and that Kirkland anticipated it
would continue to do so in the future. 31 Kirkland also
sought and obtained a purported waiver from lndalex of
past, present, and future conflicts arising from Kirkland's
representation of Sun Capital. 32 Part of the agreement
was an understanding that, in the event Kirkland or
Sun Capital determined a conflict existed, Kirkland could
terminate its representation of Indalex and continue
that of Sun Capital. 33 The engagement letter did not,
however, disclose the Alleged Investment Conflict.

D. lndalex Issues a Significant Dividend to Its Ultimate
Stockholders, Including Suo Capital
*4 When Sun Capital acquired Indalex Limited, its
non-operating subsidiary Indalex UK Limited ("Indalex
UK") held an approximate 25% ownership interest in
Asia Aluminum Group Limited ("AAG"), a Chinese
34

aluminum extruder.
At the time of the Acquisition,
it was expected that Indalex UK would subsequently
sell that interest and declare an upstream dividend. 35
Consistent with that expectation, in May 2007, fifteen
months after the Acquisition, Indalex UK sold the
minority interest for approximately $153 million.

36

Upon receipt of the funds, Indalex Limited promptly
transferred the entire amount to Indalex Inc., its
"brother" entity. 37 Indalex Inc. immediately directed a
return wire of $31 million, leaving lndalex Inc. with
approximately $122 million of additional capital from
the sale, despite Indalex Inc. having had no prior
interest in AAG. 38 Indalex Inc. thereafter paid Sun
Capital approximately $1.5 million in transaction fees
and transferred approximately $75.5 million to the bond
trustee for the 11.5% Notes due 2014 for an anticipated
bond redemption offer. 39
Around the time of the sale, Indalex Finance and Indalex
Holding engaged FTI Capital Advisors, LLC ("FTI")-at
the direction of Sun Capital-to analyze the solvency and
financial condition of those entities immediately following
a combined dividend and debt repayment (i.e., bond

redemption) transaction. 40 In particular, FTI was asked
to perform an analysis and assume that Indalex UK would
sell its 25% interest in AAG, and that Holdings and
Finance would use the proceeds to offer to repurchase
up to $75.5 million of the 11.5% Notes due 2014 and
to make a stockholder distribution (i.e. dividend) of
approximately $76.6 million. 41 In the report, FTI was
asked to address whether after that transaction: (i) the fair
market value and the present saleable value of Holdings
and Finance's assets would exceed their stated liabilities
and contingent liabilities; (ii) Holdings and Finance would
be able to pay their debts as they become due; and (iii)
the capital remaining in Holdings and Finance would
be unreasonably small for their business as it was then
conducted. 42
On June 1, 2007, after incorporating several modifications
negotiated by Sun Capital and Kirkland, FTI issued its
final report (the "FTI Report"). 43 The modifications
requested by Kirkland included changes reflecting
Kirkland's desire that the report mirror and cite to
applicable Delaware General Corporation Law and/
or Delaware's fraudulent conveyance statute. 44 Some
comments were accepted; others did not make their way
into the FTI Report. 45 Additionally, the day before FTI's
report was due, Sun Capital specifically threatened to pull
the work from FTI and give it to another firm if FTI
could not make certain specified changes to its report. 46
Kevin Schultz ofFTI testified, in passing, to "harassment"
related to getting the FTI Report out. 47 But, Richard
Braun of FTI testified that the requested changes did not
affect the conclusions reached by FTI, and that FTI stands
behind its work and the FTI Report. 48 In any event, FTI
issued its report.
*5 As part of the process, the Debtors asked Kirkland
whether Indalex UK also needed to receive the benefit

of the FTI analysis. 49 Kirkland advised the Debtors
that there was no need for FTI to analyze the fmancial
condition of that entity because interim financials
already existed showing Indalex UK to have sufficient
"distributable reserves" under UK law to complete
the transaction. 50 As part of that process, Kirkland
also drafted and counseled Indalex on the corporate
consents (the "Consents") 51 needed to consummate the
distribution of funds.
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Also on June 1, 2007, Indalex issued an approximate
$76.6 million dividend (the "Dividend") to its ultimate
stockholders, the largest of which was Sun Capital. 52
Numerous Kirkland partners also received a distribution
through their indirect investments in Sun III and Sun
IV. 53 Later that month, as the second phase of the
transaction, nearly $75.5 million previously transferred to
the bond trustee was used to retire tendered bonds at a 5%
premium. 54
Shortly after the Dividend, Indalex flled its Form 10-Q with the United States Securities and Exchange
Commission (the "SEC") for the quarter ended July
1, 2007 (the "July 10--Q"). 55 The consolidated balance
sheet included shows Indalex Inc. having liabilities that
exceeded its assets by more than $33.7 million. 56 The
same chart included in Form 10--Q for the quarter ended
April 1, 2007 (the "April 10--Q"), indicates that the
company's assets-prior to the Dividend-exceeded its

[March 14, 2011] through and including the earlier of (a)
one year from [March 14, 2011] (subject to renewal as and
when agreed by the parties) or (b) sixty (60) days following
the termination of this Agreement in accordance with
the provisions of paragraph 4 [of this Agreement]." 62
Although the Trustee "disagrees" with Kirkland over
the effect of the Tolling Agreement, he also does not
contend that termination or renewal occurred as provided
by the agreement. 63 Accordingly, the Tolling Agreement
expired on March 14, 2012.
The Trustee claims that he first learned of potential causes
of action against Kirkland while taking discovery in the
Sun Adversary. Specifically, the Trustee asserts that an
April 17, 2012 deposition of Sun Capital co-founder
Marc Leder revealed for the first time that Kirkland held
disabling conflicts of interest by virtue of its partners'
investments in the 2003 PEF and the 2005 PEF, which
invested in Sun III and Sun IV. According to the Trustee,
nothing prior to this revelation signaled any wrongdoing
by Kirkland.

liabilities by over $47. 7 million. 57

E. The Trustee Commences Litigation Against Sun
Capital and Kirkland
On March 20, 2009, nearly two years after Indalex
declared the Dividend, the instant bankruptcy cases were
flled. Fallowing conversion of the cases to chapter 7,
the Trustee commenced an adversary proceeding against
Sun Capital and others, including officers and directors

of Indalex (the "Sun Adversary"), 58 alleging, inter alia,
that Sun Capital exercised its control of Indalex to
improperly extract money from the company by way
of the Dividend. 59 The Trustee further alleges that
the Dividend rendered Indalex insolvent, and therefore
moved to recover against Sun Capital and the individual
defendants for breaches of their fiduciary duties. 60
*6 Eight months after initiating the Sun Adversary, the
Trustee asked Kirkland to enter into a tolling agreement
(the "Tolling Agreement") with respect to any claims
the Trustee may have against Kirkland arising out of
Kirkland's representation of Indalex. Kirkland agreed
and on March 14, 2011, the Tolling Agreement was
executed. 61 The Tolling Agreement specifically provided
that any statute of limitations applicable to the Trustee's
potential claims against Kirkland was "tolled from

The Trustee thereafter initiated this adversary proceeding
by ftling the Complaint on May 14, 2012. The Complaint
contains two separate counts: Aiding and Abetting
Breach of Fiduciary Duty and Professional Negligence.
In response, Kirkland moved to dismiss the Complaint
on the basis that the Trustee's claims were time-barred
by the relevant statutes of limitation. The Court denied
that motion, fmding, based solely on the allegations in
the Complaint, 64 that the statute of limitations was
tolled because the Alleged Investment Conflict was not
discovered until the Leder deposition. 65 The Complaint,
ftled twenty-seven days later, was therefore timely, at least
upon the limited review appropriate at the motion to
dismiss stage. 66 Put differently, a dispositive ruling was
premature, assuming the Trustee only came to have notice
-or could be deemed to have notico----of his claims less
than a month before ftling the Complaint.
Fact discovery in this matter concluded on October 13,
2014, and expert discovery closed on May 15,2015. 67 Per
the Court's scheduling order, the Trustee was required to
designate all of his experts and serve copies of their initial
reports by November 13,2014. 68 To date, the Trustee has
only designated an expert to address his legal malpractice
claims. No expert has been put forth on the insolvency
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issue. Following discovery, Kirkland filed the Motion now
under consideration.

The Parties' Positions
*7 Kirkland supports its request for summary judgment
with three principle arguments: (I) both of the Trustee's
claims are time-barred in light of evidence not adduced
at the motion to dismiss stage; (2) the Trustee cannot
establish insolvency without an expert, nor can he prove
that Kirkland knew Indalex fiduciaries would breach
their duties by issuing the Dividend, and thus the aiding
and abetting count cannot survive; and (3) the Trustee
cannot establish legal malpractice without an expert on
the appropriate standard of care.
In response, the Trustee argues that the Court already
addressed the issue of timeliness. Specifically, the Trustee
claims that the Court's prior ruling on the motion to
dismiss is law of the case, and therefore the Court must
reject the renewed limitations argument at this stage.
Alternatively, the Trustee posits that the statutory periods
never expired because they were tolled under the doctrines
of fraudulent concealment and equitable tolling.
As to the aiding and abetting claim, the Trustee's position
is that, by moving to stay this case pending a disposition
in the Sun Adversary, Kirkland agreed to be bound by
any ruling in that proceeding on the underlying fiduciary
duty issues. Similarly, the Trustee insists that the law
of the case principle dictates preclusion of summary
judgment in Kirkland's favor, to the extent the Court
determined summary judgment was inappropriate in the
Sun Adversary. The Trustee further asserts that not all
of the fiduciary duty claims in the Sun Adversary, and
therefore not all of the aiding and abetting claims here,
depend on solvency, despite the Complaint referencing
insolvency as the only ground for the alleged fiduciary
breaches. In any event, the Trustee believes that there is
ample evidence-in this case-supporting the underlying
breaches and Kirkland's knowing participation.
Lastly, with respect to the alleged malpractice, the Trustee
contends that this is "the classic case of dueling experts"
who disagree on whether Kirkland comported with the
applicable standard of care, and thus summary judgment
is inappropriate. However, rather than explain how
the ethical rules and Kirkland's prior advice comprise
the standard of care, the Trustee largely attacks the

credibility of Kirkland's experts 69 and alleges that certain
corporate documents drafted by Kirkland contained false
representations.

SUMMARY JUDGMENT STANDARD
The Court must grant a motion for summary judgment "if
the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment
as a matter of law." 70 "Although questions of negligence

are usually reserved for the factfinder, summary judgment
is proper where the facts are undisputed and only one
conclusion may reasonably be drawn from them." 71
Unlike the motion to dismiss stage, the Court is not limited
to the complaint and documents referenced therein, but
may appropriately consider the pleadings, admissible
discovery, affidavits and disclosure materials on file. 72
Importantly, when considering the facts before it, the
Court must view the evidence in the light most favorable
to the nonmoving party and must draw all reasonable
inferences in favor thereof. 73
*8 Summary judgment will not be granted if the parties
genuinely dispute an issue of material fact. 74 A material
fact is one which could alter the outcome of the case. 75 A
genuine dispute is "present when the evidence is such that
a reasonable jury could return a verdict for the nonmoving
party." 76

If the moving party demonstrates an absence of evidence
supporting the nonmoving party's case, "the burden of
proof is switched to the non-movant who must present
defmite, competent evidence to rebut the motion." 77
Put differently, "the non-moving party must adduce
more than a mere scintilla of evidence in its favor" and
"cannot simply reassert factually unsupported allegations
contained in its pleadings." 78 Similarly, where the
nonmoving party completely fails to adduce evidence
concerning an essential element of its case, summary
judgment must be entered in favor of the moving party. 79

ANALYSIS

I. The Law of the Case Doctrine Does Not Preclude
Summary Judgment on Either Count
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The law of the case doctrine states that a prior legal
determination "should continue to govern the same issues
in subsequent stages [ofj the same case." 80 When a
successor judge inherits a matter, he should not "lightly
overturn decisions of his predecessors" 81 A court should
only revisit matters decided earlier in a case if, for example,
new evidence is available, supervening new law is handed
down, or the previous decision is "erroneous and would
create manifest injustice." 82 But, the doctrine is not an
absolute bar to rehearing a matter; rather, it "merely
directs the court's discretion not to rehear matters ad
nauseam," 83 It should be evident that the doctrine only

applies to issues that have been actually determined. 84
*9 Moreover, unlike decisions rendered after an
opportunity for an evidentiary showing, the doctrine does
not provide deference to rulings made on motions to
dismiss. 85 Specifically, the doctrine "does not preclude
a grant of summary judgment in favor of a defendant
whose motion to dismiss had been previously denied," as
"the court must now take into consideration evidence that
has been developed through discovery." 86 Undeniably,
when the procedural posture has shifted from the dismissal
to the summary judgment stage, the Court is no longer
required to accept all allegations in the complaint as true
and must determine whether the plaintiff has established
a prima facie case backed by evidence in the record. 87
The Trustee's argument that the bar to joinder doctrine
prevents the Court from considering Kirkland's statute
of limitations argument is without merit. The Trustee
contends that the Letter Ruling both included an
"expansive discussion" of Laventhol, Krekstein, Horwath
& Horwath v. Tuckman,

should apply equally to certified public accountants
who were alleged to have conspired with a corporation
to defraud shareholders and the corporate directors
with whom they conspired. 91 Thus, the statute of
limitations can be tolled in cases asserting wrongful selfdealing against professionals advising corporations. But,
Laventhol does not stand for the proposition that a
defendant is forever denied the benefit of the statute
of limitations. Rather, even in instances of alleged selfdealing, the statute is tolled only until the plaintiff knew
or had reason to know of the facts alleged to give rise to
the wrong. 92
In finding that this case falls squarely within Laventhol,
Judge Walsh recognized the allegations of self-dealing in
the Complaint and acknowledged that the self-dealing
fiduciary tolling principle can be applied to Kirkland here.
Crediting the allegations in the Complaint, as required
on a motion to dismiss, Judge Walsh denied the motion
because the Complaint was filed 27 days after the Trustee
was on notice of allegations he alleged were material to
his claims. Far from holding that Kirkland could never be
entitled to the benefit of the statute oflimitations, the very
language of the holding sounds in inquiry notice, which
reads, in its entirety:
*10 According to the Complaint, the Trustee on April
17, 2012 first learned from a Sun Capital Partners
insider that [Kirkland] had a conflicting interest in the
dividend transaction. The Trustee's Complaint was filed
27 days later. I fmd that response time to be quite
reasonable.
For the foregoing reasons, I deny the motion to
dismiss. 93

88

and then held that "the statute
of limitations was not available to K&E here" and
that "experts who knowingly conspire with self-dealing
fiduciaries are denied the protection of the statute of
limitations." 89 This is not an accurate characterization
of the Letter Ruling or its holding. In the Letter Ruling,

Judge Walsh 90 compares this case to Laventhol by
quoting at length from the Complaint and then at length
from Laventhol. But, other than stating that this case "falls
squarely within" Laventhol, there is no analysis.
In Laventhol, the Delaware Supreme Court held that "the
principles of law governing the statute of limitations"

If the Trustee's interpretation of the holding were correct
and Kirkland was altogether denied the benefit of the
statute of limitations, there would have been no need to
detail when the Trustee learned of the Alleged Investment
Conflict and when he filed the Complaint.
As the Court's prior ruling did not hold that Kirkland
could never be entitled to the benefit of the statute of
limitations, the bar to joinder doctrine does not foreclose a
review of the record on a motion for summary judgment to
determine whether there is evidence establishing that the
statute of limitations should indeed be tolled and/or that

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.

A11 42 6

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

In re: IH 1, Inc. Millerv. Kirkland & Ellis LLP, Not Reported in B.R. {2016)

Page 596 of 634

2016 WL 6394296

Indalex was on inquiry notice of the claims asserted in the
Complaint.

94

Likewise, the Court is not persuaded that summary
judgment is precluded here simply because issues of
material fact were found to exist in the Sun Adversary
on the underlying breach of fiduciary duty claim. While
there is some disagreement in the case law regarding
whether the law of the case doctrine applies between
adversary proceedings involving different litigants, 95 the
Court need not decide that issue. First, one of the
fact issues raised on summary judgment in this case-whether Kirkland knowingly assisted lndalex in breaching
its fiduciary duty by declaring an unlawful dividend-is
not an issue in the Sun Adversary. Second, even as to
the underlying breach, the decision in the Sun Adversary
was made on the record in that case, not the record
here. Therefore, no deference will be accorded to the
Sun Adversary ruling for purposes of deciding Kirkland's
Motion.

II. The Trustee's Claims Are Barred by the Statute of
Limitations

Given the conclusion reached in the first part of this
analysis, the Court may, and should, revaluate Kirkland's
renewed statute of limitations argument at this stage.
For purposes of summary disposition, Kirkland accepts
application of Delaware's three-year statute of limitations
to both counts. 96 Because ordinary operation of the
statute and Bankruptcy Code would render the Complaint
untimely, the Trustee argues that certain tolling principles
apply to keep his case afloat. For reasons the Court will
explain, the Trustee's argument fails and the Complaint,
as a consequence, is barred by the statute of limitations.
*11 For statute of limitations purposes, it is well-settled
that a cause of action accrues, and the clock generally
starts ticking to me a complaint, "at the time of the
wrongful act, even if the plaintiff is ignorant of the
cause of action." 97 Here, the Trustee's claims accruedat the latest-on June 1, 2007, the date the Dividend was
issued. 98 Accordingly, under ordinary circumstances, the
statutory period would have run on June 1, 2010, and the
Trustee's Complaint, fll.ed on May 14, 2012, would have
been dismissed because the limitations period expired. 99

Two additional factors, however, come into play under the
facts and circumstances of this case. First, due to Indalex's
bankruptcy filing, section 108(a) of the Bankruptcy Code
extended the initial June 1 deadline an additional two
years from the Petition Date to March 20, 2011. 100
Second, six days before the new "108(a) deadline," the
Trustee and Kirkland entered into the Tolling Agreement,
which afforded the Trustee another year (plus the six days
remaining on the 108(a) clock). 101 Therefore, barring
other grounds for further continuation, the clock stopped
on March 20, 2012, approximately two months before the
Complaint was ftled.
Keenly aware of the timing hurdle, the Trustee argues
that the statutory periods never expired because they
were further tolled to the time of the Leder deposition
-regardless of the 108(a) extension and subsequent
Tolling Agreement-under the doctrines of fraudulent
concealment and equitable tolling. Ultimately, the
burden is on the plaintiff to demonstrate that tolling
is warranted. 102 For purposes of this decision only,
however, the Court will credit the Trustee's argument
that Kirkland hid the existence of the Alleged Investment
Conflict from Indalex, and that, therefore, Indalex and/or
the Trustee may take advantage of one of these two tolling
theories.
*12 But while Delaware recognizes both of these tolling
mechanisms, 103 "any possible tolling exception to the
strict application of the statute of limitations tolls the
statute 'only until the plaintiff discovers (or by exercising
reasonable diligence should have discovered) his injury.'
104

Thus, regardless of the theory, the clock begins
to run once the plaintiff is on "inquiry notice" of a
"

possible injury. 105 Such notice "does not require full
knowledge of the material facts; rather, plaintiffs are
on inquiry notice when they have sufficient knowledge
to raise their suspicions to the point where persons of
ordinary intelligence and prudence would commence an
investigation that, ifpursued[,] would lead to the discovery
of the injury." 106

Whose knowledge matters for purposes ofthe statute of
limitations?
Presumably driven by the decision on the Motion to
Dismiss, the parties' briefs largely focus on whether the
Offering Memorandum sufficiently disclosed the Alleged
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Investment Conflict. According to the Trustee, the
disclosure of the Alleged Investment Conflict, buried deep
within the Offering Memorandum, is equivocal and under
no circumstances can be viewed as alerting the Trustee
to Kirkland's future malfeasance. Rather, revelation of
the Alleged Investment Conflict at Mr. Leder's deposition
triggered the investigation into Kirkland and was the first
time the Trustee was on notice of the present claims.
Kirkland responds by arguing that lndalex, not the
Trustee, is the relevant actor for notice purposes and
that it certainly knew (or should have known) of any
claims it could assert against Kirkland (as its outside
counsel working on the transaction documents), especially
considering Indalex issued the Offering Memorandum.
Alternatively, Kirkland asserts that even if Indalex is
not the appropriate party for inquiry notice purposes,
all bondholders and seventeen stockholders 107 received
the Offering Memorandum-which did provide sufficient
information on the Alleged Investment Conflict-and had
authority to bring the instant causes of action.

*13 As an initial matter, the question of whose
knowledge is relevant for purposes of the statute
of limitation&-the Trustee's or Indalex'&-must be
determined. 108 Actions that may be pursued by
bankruptcy trustees generally fall into two categories:
"(1) those brought by the trustee as successor to the
debtor's interest included in the estate under Section
541, and (2) those brought under one or more of the
trustee's avoiding powers" 109 Under section 541 of the
Bankruptcy Code, the bankruptcy estate is comprised of
"all legal or equitable interests of the debtor in property
as of the commencement of the case," 110 including
"whatever causes of action the debtor may have possessed
prior to the petition date." 111 Any action included in
the estate under section 541 that is later pursued by a
bankruptcy trustee is brought by the trustee as successor
to the debtor's interest in that claim. As such, a section 541
claim is a debtor cause of action. Because the trustee stands
in the shoes of the debtor when bringing these claims, the
trustee is "subject to the same defenses as could have been
asserted by the defendant had the action been instituted
by the debtor." 112 Unmistakably then, if the debtor is
barred from bringing the section 541 claims by the relevant
statute of limitations, so too is the chapter 7 trustee. 113
This is true despite the trustee's innocence in connection

As opposed to a debtor cause of action which comes into
the estate under section 541 of the Bankruptcy Code,
claims that the Bankruptcy Code authorizes the trustee
to assert on behalf of creditors are largely avoidance
actions brought pursuant to section 544, 547 and 548 of
the Bankruptcy Code. 115 These powers, exercised by an
estate representative, "relate to the trustee's power to resist
pre-bankruptcy transfers of property." 116 Avoidance
actions are not owned by the debtor prepetition, but
are within "the unique purview of the trustee." 117 As
such, a trustee bringing an avoidance action does not
stand in the shoes of the debtor, and thus defenses which
may be successful against the prepetition debtor, may not
preclude an avoidance action. 118

It is clear that the claims the Trustee is assertingprofessional negligence and aiding and abetting a breach
of fiduciary duty-are section 541 claims that Indalex had
prepetition against its attorneys. They are not avoidance
actions under the Bankruptcy Code. As such, the Trustee
is subject to the same defenses that could have been raised
against Indalex, had Indalex brought the action itself. In
the context of the statute of limitations, therefore, the
Court must look to Indalex's knowledge, or what it should
have known, in connection with the claims the Trustee is
asserting. 119

Application of the Third Qrcuit's three-part testfor
inquiry notice
*14 The Third Circuit has stated that proper resolution
of the inquiry notice issue requires careful analysis of
(1) the precise nature of the claims asserted by the
Trustee, (2) whether and when an objectively reasonable
person would have realized the need to investigate the
dividend transaction further, and (3) what information

that investigation would have disclosed. 120
The precise nature of the claims asserted by the Trustee,
as detailed in the Complaint, are as follows:
40. In particular, while purporting to give Indalex legal
advice with respect to the dividend transaction, and
Indalex's legal obligations related thereto, and while
charging Indalex for its counsel, [Kirkland], among
other things:

with the alleged transgressions. 114
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• prepared for execution a patently false Board of
Directors resolution for Indalex UK Limited so
that the proceeds from the sale of an interest in Asia
Aluminum Group ("AAG") could be utilized for a
dividend paid to, inter alia, its client Sun;
• failed to advise Indalex as to the illegality of the
June 1, 2007 dividend under all applicable laws,
including the laws of the United Kingdom;
• prepared for execution Board of Directors'
Unanimous Consents for Indalex Holdings
Finance, Inc. and Indalex Holding Corp. which it
knew or should have known were patently false so
that the dividend could be paid to, inter alia, its
client Sun and so that each Board member could
benefit fmancially;
• prepared for execution Board of Directors'
Unanimous Consents for Indalex Holdings
Finance, Inc. and Indalex Holding Corp. which it
knew or should have known were patently false
so as to permit [Kirkland] partners to benefit
fmancially;
• prepared for execution Board of Directors'
Unanimous Consents for Indalex Holdings
Finance, Inc. and Indalex Holding Corp. which it
knew or should have known were patently false
in an effort to protect the controlling insiders,
including Sun, from liability under Delaware
corporate law;
• failed to ensure that FTI Capital Advisors ("FTI")
had any professional competence, experience,
reputation or prominence in the area of business
solvency;
• insisted on the inclusion of language in a letter
issued by FTI in an effort to protect the
controlling insiders, including Sun, from liability
under Delaware's fraudulent transfer statute;
• insisted on the inclusion oflanguage in a letter issued
by FTI which protected Sun, but not lndalex, in
any potential cause of action involving FTI;
• failed to advise Indalex that a [Kirkland] partner
was on the Board of Directors of FTI and that the
[Kirkland] partner had a financial interest in FTI;
and

• advised Indalex that one or more entities paying the
dividend did not have to be covered by the letter
issued by FTI. 121
While the Trustee ascribes motivations to Kirkland for
their actions, the salient allegations are that Kirkland, in
numerous, various and different ways: failed to provide
proper legal advice with respect to the Dividend, drafted
resolutions and other documents that they knew or
should have known were patently false with respect to
the Dividend, and had a major role in obtaining and/
or negotiating the FTI Report to bless the Dividend.
The Trustee alleges that the Dividend was made while
Indalex was insolvent and/or made Indalex insolvent,
and that Kirkland's advice both aided and abetted Sun
Capital and Indalex's board of directors in breaching
their fiduciary duties, and constituted legal malpractice.
The Trustee's claims therefore hinge on the solvency/
insolvency of Indalex either before the issuing of the
Dividend, or shortly thereafter.
*15 Having identified the nature of the claims asserted
by the Trustee, the Court next determines whether
and when lndalex had sufficient knowledge to raise its
suspicions (i.e., was objectively aware of facts giving
rise to the alleged wrong) or, in other words, when
an objectively reasonable person should have realized
the need to investigate the dividend transaction further.
Unfortunately, in their briefing, Kirkland and the Trustee
focus on the Alleged Investment Conflict. But that has
little, if any, bearing on whether Indalex can be charged
with inquiry notice of the claims asserted by the Trustee
as identified above.
Knowledge of the defendant's motivation to inflict the
injury or the defendant's concealment of his motivation
to inflict the injury, is not relevant to a notice inquiry
analysis. "Inquiry notice does not require actual discovery
of the reason for the injury. Nor does it require
plaintiffs' awareness of all of the aspects of the alleged
wrongful conduct." 122 So, while knowledge of the
Alleged Investment Conflict may have prompted Indalex
to include Kirkland in its investigation oflndalex's injuries
stemming from the Dividend, the inverse is not true. Lack
of knowledge of the Alleged Investment Conflict-in and
of itself-cannot suffice to defeat a statute of limitations
defense where Indalex had knowledge of its injuries
arising from the Dividend. Because the undisputed facts
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demonstrate that Indalex possessed sufficient information
shortly after the time of the Dividend, which, if pursued,
would have led it to discover the alleged injury-that
the Dividend was made while Indalex was insolvent, or
rendered it insolvent-the Trustee cannot seek refuge
under his tolling theories.
As Kirkland notes, in passing, 123 and as supported by
the undisputed facts in the record, Indalex knew that:
Kirkland represented both Sun and Indalex, 124 Kirkland
provided legal advice with respect to the Dividend, 125
Kirkland prepared the Consents

126

and Indalex paid the

127

*16 Ordinary operation of the three-year statute,
therefore, would require the claims in the Complaint to
have been brought, at the latest, by August 10, 2010--three years after the July 10-Q was filed. However, due to
the lOS(a) extension and Tolling Agreement, that deadline
was extended to March 20, 2012. The Complaint, ftled
on May 14, 2012, was therefore barred by the statute of
limitations.
The same holds true even if, under Delaware law, the
Court should analyze inquiry notice from the perspective
of lndalex's creditors and stockholders. 134 For instance,
the Delaware Court of Chancery has typically looked to
stockholders' constructive knowledge in the context of

The Trustee also asserts
Dividend to its shareholders.
that Kirkland (and, thus Debtors) knew that Indalex
Inc. was balance sheet insolvent when the Dividend was

derivative actions where tolling is likewise asserted. 135
Those cases, however, appear to focus on stockholders

issued. 128

because they are the plaintiffs in the applicable actions. 136

Moreover, shortly before the Dividend was issued, Indalex
disclosed in its April 10-Q that Indalex Inc. held assets
worth approximately $47.7 million more than its total
liabilities. According to the Trustee's Complaint, the
Dividend caused all of the lndalex entities, including
"Indalex Inc. to be insolvent, insufficiently capitalized

Here, any non-insider stockholders-and, as importantly,
bondholders holding in excess of $190 million in 11.5%

and/or unable to meet [its] debts when due." 129 Seemingly
fitting this theory, Indalex revealed in its July 10-Q-for the period ending July 1, 2007 (one month after
the Dividend)-that lndalex Inc. was now balance sheet
insolvent by more than $33.7 million. The July 10--Q also
disclosed the fact that the $76.6 million dividend was
issued on June 1, 2007-which was in the period between
the two quarterly reports. 130 The harm or injury on which
the Trustee predicates his claims was therefore known
to Indalex, at the latest, by August 10, 2007, the date
that the July 10--Q was filed with the SEC 131 • Assuming
the Dividend actually rendered all of the lndalex entities
insolvent, as alleged in the Complaint, the company at a
minimum should have recognized the need to investigate
the Dividend given the close temporal proximity between
the distribution and the company's own declaration that
Indalex Inc. was balance sheet insolvent. 132 Any such
investigation would have quickly led the company to the
Dividend as a possible cause of its injury and even to
the realization that Kirkland-as the lawyers handling
the transaction for both Indalex and Sun-may have
contributed to that injury. 133

Notes due 2014 137 -were on inquiry notice of the claims
the Trustee is asserting for at least one of the same
reasons as Indalex. Both the balance sheet insolvency
and Dividend were disclosed in one document: the July
10--Q. Thus, assuming the accuracy of the Trustee's
Complaint, Indalex stakeholders were on notice of the
injury and should have looked into whether a dividend
of the size issued could have rendered the company
insolvent, 138 especially considering the fact that Indalex
Inc. was balance sheet solvent as of December 31, 2006
(as disclosed in the July 10-Q) and as of April 1, 2007 (as
disclosed in the April 10-Q). Therefore, even if this was
a derivative action brought by stockholders or creditors
of an allegedly insolvent Indalex, the Complaint would
similarly be barred by the statute of limitations.

Does the statflte of limitatiom analysis change because
Sun Capital controlled lndalex's board ofdirectors'!
*17 During oral argument on the Motion, the
Trustee's counsel appeared to invoke the doctrine of
adverse domination. 139 This doctrine tolls the statute
of limitations on a corporation's claims against its
officers and/or directors while the corporation's board is
controlled by blameworthy directors. 140 "The premise
underlying the adverse domination doctrine is that a
corporation acts through its board of directors, and when
that board of directors is controlled by culpable directors
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it will not cause the corporation to bring a lawsuit
141

As Judge McKelvie explained in
against themselves."
Marvel, sister states that recognize the doctrine adopt
variations on the theme, but Delaware has not recognized
this doctrine at all. 142 In the fourteen years since that
decision, this still holds true. 143
What is more, Judge McKelvie ruled that the concern
addressed by the adverse domination doctrine is not
implicated in instances, such as Marvel, where the director
defendants dominated the board, but the alleged harmful
act was disclosed in public documents to shareholders.
Specifically, Judge McKelvie held that in such situations,
"the corporate entity is no longer without redress against
those who control it because the shareholders have both
the knowledge and authority to protect the corporation's
rights, and therefore, there is no reason to toll the statute
of limitations." 144 He finds this position supported by the
genesis of derivative actions, which "enable shareholders
to sue in the corporation's name where those in control
of the company refused to assert a claim belonging to
it" 145 as well as Delaware's recognition of the tolling
doctrine discussed supra. Citing, among other cases, Dean
Witter and United States Cellular, he noted that Delaware
courts have "consistently rejected" equitable tolling when
the facts underlying the claim were disclosed in publically
filed documents. 146 While these cases do not address the
adverse domination doctrine, they address the underlying
assumption of that doctrine: with control comes nondisclosure and without knowledge of directors' wrongful
activities plaintiffs have no meaningful opportunity to
bring suit." 147
The corporate relationships in Marvel are similar to those
in the matter sub judice. Simplified as pertinent to this
discussion, in Marvel, the debtor (Marvel Entertainment
Group, Inc.) sued Mafco Holdings, Inc. which formerly
held, directly or indirectly, 80% of the debtor's equity and
had the ability to elect all of the members of the debtor's
board. In turn, defendant Ronald 0. Perelman was a
former member of the board, and held 1000/o of Mafco's
outstanding stock; he, therefore, ultimately elected the
debtor's board members. Marvel Entertainment alleged
that while it was part of Mafco's consolidated tax filing
group, Mafco used the debtor's net operating losses
for the benefit of Mafco and without compensation
under a certain tax sharing agreement. The complaint

sounded in three counts all related to the net operating
losses: (i) breach of fiduciary duty; (ii) breach of the
tax sharing agreement and (iii) an avoidance action.
The tax sharing agreement was disclosed in Marvel
Entertainment's 1993 Form 10-K, the year the contract
was formed. The complaint was filed more than five years
later. Based on his analysis and the public disclosure
of the tax sharing agreement, Judge McKelvie held that
Marvel Entertainment's claim for breach of fiduciary duty
against Perelman was barred by the statute of limitations.
Specifically, he held:
*18 Because the court believes that
Delaware's tolling mechanisms, in
combination with the availability
of shareholder derivative actions,
already address the concerns that
underlie the adverse domination
doctrine, the court declines to
recognize the doctrine as a viable
tolling mechanism in Delaware.
Moreover, even if the court were to
accept that the adverse domination
doctrine could be applied in
Delaware, the court would decline to
do so upon these facts, because the
fiduciaries disclosed the tax sharing
agreement at issue here in its 1993
Form 10-K. 148
The holding of and reasoning in Marvel are compelling
regarding the adverse domination doctrine, and are also
illuminating on tolling, in general. As applied to the matter
sub judice, the same result is attained: the Trustee's claims
are barred by the statute of limitations. The Court is
persuaded that Delaware has not adopted the adverse
domination doctrine and so rejects that argument to the
extent it was suggested by the Trustee. But, to the extent
that the Court were to accept the doctrine, it would not toll
the statute of limitations until the domineering directors
were no longer on the board; rather, the statute would be
tolled only until public disclosure of the acts underlying
the Trustee's claims. As in Marvel, the public disclosure
of the acts underlying the adverse domination doctrine
eliminates concerns here. To paraphrase: as of August
10, 2007, Indalex was "no longer without redress against
those who control it" because the bondholders had "both
the knowledge and authority to protect the corporation's
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rights, and therefore, there is no reason to toll the statute
of limitations."

149

requirements. Neither Mr. Liss, Mr. Smith, nor I
provided any analysis or advice with respect to
FTI's analysis or conclusions regarding the Debtors'
fmancial condition.

Does equity compel a different result!

Finally, the Court cannot help but note that the tolling
doctrines are equitable in nature, and the equities do not
favor the Trustee here. The Trustee was appointed on
October 30, 2009. He had almost two and one-half years
before the March 12, 2012 deadline to investigate and
file suit against Kirkland, if appropriate. The extended
deadline was also nineteen months after he filed the
Sun Adversary. By that point, at the latest, the Trustee
clearly was aware of Kirkland's involvement in the
transaction. Nonetheless, despite the additional time
granted under the Bankruptcy Code and by Kirkland,
voluntarily, through the Tolling Agreement, the Trustee
still failed to bring his claims on time. As far as the
Court can tell, no investigation into Kirkland's role
in the Dividend transaction was performed during the
entirety of that period. The only explanation provided
was that the Trustee relied on Mr. Gessner's declaration
(made on December 8, 2010), which the Trustee contends
characterizes Kirkland as a mere scrivener in connection
with the Dividend transaction and does not disclose
the Alleged Investment Conflict. 150 And, the Trustee
requested documents from Kirkland, but was rebuffed.
*19 As to the Gessner Declaration, it reflects that the
Trustee reviewed, in detail, the time records submitted by
Kirkland to Indalex, including entries reflecting work on
the Dividend, the April 2007 10--Q, the FTI Report and
the Consents. While it is true that Mr. Gessner attempts
to minimize the work performed by Kirkland for Indalex,
he specifically identifies work which forms the basis of the
Complaint.
For example, Mr. Gessner states:
• Kirkland's work [on the Consents] revolved solely
around whether Indalex's resolutions met the
technical requirements required under relevant
Delaware law and Indalex's various indenture and
credit agreements.
• All of the comments provided by Mr. Liss, Mr.
Smith, and me with respect to the FTI solvency
opinion related to the technical requirements of the
Delaware statute and addressed whether the opinions
set forth in FTI's opinion adequately addressed those

• With respect to the AAG sale and the resulting
dividend, Kirkland did not provide any analysis
with respect to Indalex's fmancial condition.
Instead, Kirkland's advice related to Indalex's legal
obligations relating to the AAG transaction. For
example, Mr. Frankel, who billed 6.5 hours related
to this subject, was one of the primary attorneys
representing Sun Capital in the 2006 acquisition
of Indalex. Accordingly, Mr. Frankel's advice
to Indalex was limited to providing institutional
knowledge regarding Indalex's obligations under the
various acquisition agreements and providing the
basic requirements for dividends under Delaware
law .... 151
Rather than supporting the Trustee's position, at the very
least, the Gessner Declaration suggests a deposition of
Mr. Gessner was appropriate to confrrm-if not test-his
testimony. 152
As for the documents that were not forthcoming, the
Trustee did not seek the Court's assistance by way
of Rule 2004 examination or otherwise. Under these
circumstances, equity does not demand a different result.

m. The Professional Negligence Qaim: Alternatively,
Summary Judgment is Appropriate on Count D of the
Complaint Because the Trustee bas Failed to Submit
Appropriate Expert Testimony on Delaware's Standard of
Care
*20 In Count II of the Complaint, the Trustee alleges
that Kirkland was negligent with respect to the advice
it provided to Indalex regarding the Dividend. 153
Specifically, the Trustee alleges that "[i]n performing legal
services for Indalex, [Kirkland] performed their services
negligently and below the standard of reasonable care,
skill and diligence expected of lawyers advising Delaware
corporations on their obligations under applicable law
including, but not limited to, Delaware law." 154
Under Delaware law, 155 in order to recover for legal
malpractice, the plaintiff must prove the employment
of the defendant as its attorney, the attorney's neglect
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of a reasonable duty, and that such negligence caused
the plaintiff to incur damages.

156

Ordinarily, expert

testimony is necessary to substantiate such a claim. 157
Specifically, an expert must testify as to the standard
of care governing the lawyer's allegedly negligent
conduct. 158 An exception exists "when the professional's
mistake is so apparent that a layman, exercising his
common sense, is perfectly competent to detennine
whether there was negligence." 159 In other words, the
conduct, or lack thereof, is so obvious that expert
testimony is not required to assist the factfinder. 160
Neither party contends that the matters involved are so
simple, or the lack of skill and diligence so obvious, as to
be within the range of the ordinary experience of laymen,
thus excusing the requirement of expert testimony. The
Court agrees with that assessment. Whether Kirkland was
negligent in its representation of Indalex is a question
that cannot be answered by the knowledge and experience
of the average person. Accordingly, the Court fmds that
expert testimony is required in this case to establish the
applicable standard of care and any deviation therefrom.
The Trustee's theory of malpractice is based upon a
complex web of professional conflicts--among various
other violations of the ethical rules-that purportedly
motivated Kirkland to give self-interested legal advice
to Indalex for the benefit of Sun Capital and certain
Kirkland attorneys. The Trustee relies upon the opinion
of his proffered expert, Lawrence J. Fox, to establish
professional negligence. As evidenced by the curriculum

vitae attached to his initial report, 161 Mr. Fox is a highly
qualified expert in the area of legal ethics who is wellversed in the field of professional responsibility. 162 Mr.
Fox opines that Kirkland attorneys representing Indalex
violated myriad rules of professional responsibility
including, among other, Rules 1.7 and 1.8 of The
Delaware Lawyers' Rules of Professional Conduct (the
"Rules"), and thus committed professional negligence. He
also faults Kirkland for not following its prior advice
or practice regarding a previous dividend declared by
Indalex. 163 As for Kirkland's experts, the Trustee argues
that the credibility and persuasiveness of Kirkland's
experts will be an issue as none of them has been
qualified to testify on the standard of care for a lawyer
in a malpractice action. Thus, the Trustee characterizes
this matter as "present[ing] the classic case of dueling

experts who disagree on whether [Kirkland's] behavior
towards Indalex comported with the applicable standards
of care." 164
*21 Kirkland's position on Count II is straightforward.
Kirkland contends that, while not required on a motion
for summary judgment, they provided expert testimony
on the appropriate standard of care through the expert
reports of Richard M. Leisner, William H. Coquillette
and Jonathan Macey. 165 Kirkland further contends that
the Trustee's expert, Mr. Fox, has not opined as to the
appropriate standard because neither a breach of the rules
governing professional conduct nor an alleged failure to
adhere to a firm's own prior advice establishes a suitable
metric for evaluating professional negligence. Kirkland
concludes that because the Trustee has not countered their
expert testimony with evidence on the standard of care,
the Trustee has failed to raise a disputed issue of material
fact with respect to the standard, thus summary judgment
must be granted in its favor.
Having already determined that expert testimony is
necessary for the Trustee to prove his claim of professional
negligence, the Trustee must show that his expert has
opined as to the relevant standard of care. 166 In a legal
malpractice action, the standard of care is "the skill
and knowledge ordinarily possessed by attorneys under
similar circumstances." 167 In his briefing, it is unclear
whether the Trustee contends that the Rules establish an
independent cause of action, establish the standard of care
applicable under the circumstances, or both. Given this
ambiguity, the Court will address each theory in tum.
The first theory is easily dismissed. Under Delaware
law, there is no private right of action solely for a
violation of the Rules. 168 Delaware courts are clear
that the Rules, by themselves, do not comprise a basis
for civil liability. 169 For instance, in the recent case
of Dickerson v. Murray, 170 the plaintiff brought suit
against her former attorney alleging negligent provision
of legal services due, in part, to a purported conflict of
171

interest.
Addressing that claim, the Superior Court
held that "violations of[the Rules], standing alone, are not
actionable because the Rules themselves were not intended
to be independent causes of action." 172 To hold otherwise
would be contrary to the Rules' stated purpose. 173

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.

A11 49 13

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

In re: IH 1, Inc. Millerv. Kirkland & Ellis LLP, Not Reported in B.R. {2016)

Page 603 of 634

2016 WL 6394296

*22 The second theory must also be dismissed as the
Rules do not provide the applicable standard of care.
In Flaig v. Ferrara, 174 the Delaware Superior Court
specifically rejected application of the Rules as the
175

standard of care in legal malpractice cases.
Similar
to the Trustee's contentions here, the plaintiff in Flaig
argued that the attorney/defendant had an undisclosed
conflict of interest that tainted his representation of her.
She further argued that Rule 1.7 established a standard

for assessing her prior attorney's alleged negligence. 176
In granting partial summary judgment in favor of the
attorney/defendant, the Superior Court emphasized that
the Scope section of the Preamble "makes clear that the
Rules are not to form a basis for civil liability." 177
In Flaig, Judge Quillen relied on the clear directive
of the Delaware Supreme Court in In re Appeal of
Infotechnology, which stated that, while "lawyers have
substantive legal duties, which may be congruent with
the requirements and objectives of the Rules, the latter
provide no additional bases for the enforcement of
such duties outside of the framework of disciplinary
.
the Delaware Supreme
proceedings. " 178 App1ymg
Court's mandate, Judge Quillen held that the Rules may
not comprise the standard of care against which a lawyer's
actions will be judged in a legal malpractice suit. 179
Specifically, he held that "the use of the Rules as a
legal standard to show an independent breach of a duty
would be directly contrary to Delaware Supreme Court
precedent and the Scope of the Rules." 180
Finding Flaig persuasive, this Court holds that the
Rules cannot be used to establish the standard of care
applicable to the Trustee's professional negligence claim.
Any other determination would be logically inconsistent
with Delaware's prohibition on using the Rules to bring
independent causes of action. 181
That being said, it is true that under Delaware law
the breach of an ethical rule, if relevant, may be
considered evidence of professional negligence in certain
tances. 182 EVl'dence, however, IS
. distmct
.
firom the
.
c1rcums
standard of care, which must exist independently of the
R ules. 183 Thus, an expert may refer to the Rules to
support a claim of negligence, but only to the extent the
Rules are "expressive of the common law duty otherwise

owed" to the client. 184 Put differently, the Rules may
bolster, but do not establish, a breach of the standard of
care.
*23 Here, the Trustee bases his claim on professional
negligence, i.e. that Kirkland's services were "below
the standard of reasonable care, skill and diligence
expected of lawyers advising Delaware corporations

on their obligations under applicable law." 185 The
Trustee also contends that in its representation of
Indalex, Kirkland "failed to satisfy its duty to act in
the highest degree of fidelity, loyalty and good faith
towards Indalex" and failed to explain the existence of
a conflict between [Kirkland], Indalex and Sun so as to
permit Indalex to make an informed decision regarding
the representation" 186 The Trustee, therefore, can use
violations of the Rules as evidence to support his claim of
negligence assuming he otherwise establishes the requisite
standard of care. 187
The question is: in the Fox Report, does Mr. Fox establish
the standard of care for negligence apart from the Rules?
This determination is not easy because Mr. Fox's report
is a narrative making identification of his exact opinion(s)
a challenge. Further, he appears to give opinions, or at
least make statements, on matters other than professional
negligence. 188
The Court has attempted to glean whether there is a
basis for Mr. Fox's opinion(s) other than the Rules. Some
of his opinions, such as the obligation "to report up
the ladder," the prohibition against doing business with
a client, and impermissibly aiding and abetting a fraud
are clearly supported by citation to the Rules and nonDelaware case law, which in certain instances cite to
. al rules as gw'dance. 189 W'th
·
profiesswn
1 one exception
discussed below, the only portion of the Fox Report that
may arguably rely on a common law duty (as well as the
Rules) is titled "Representing Parents and Subsidiaries
Concurrently Raises Serious Conflicts of Interests." In
this section, Mr. Fox uses the words "breach ofloyalty"
and "duty of loyalty." But even in this section, he does
not cite to Delaware (or even Illinois) law to identify
a common law duty, nor does he explicitly testify to a
standard of care apart from the Rules.
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Ultimately, the Court relies on Mr. Fox's own words in
determining that the Fox Report equates the standard of
care with a violation of the Rules. Mr. Fox states:
In response, [Kirkland] may assert
that the rules of professional
conduct are not interchangeable in
every case with the standard of
care for a professional negligence
claim. See Ill. Sup. Ct. R. Prof'l
Conduct, Scope [20]; Del. R.
Profl Conduct, Scope 20. But that
assertion fails to recognize key
language, coincidentally originally
drafted by the undersigned, that the
breach of a rule can be evidence
of professional negligence. See lll.
Sup. Ct. R. Profl Conduct, Scope
[20]; Del. R. Profl Conduct, Scope
20. In this case, the conduct of
[Kirkland] was so brazenly contrary
to the rules of professional conduct
that the breach of those rules
also violated the standard of care,
leading directly to the harm Indalex
suffered. In these circumstances,
{ Kirklaruls] violations of the rules of
professional conduct should give rise
to civil liability. 190

*24 There is only one way to read this paragraph: in his
reports, Mr. Fox uses the Rules to establish the standard
of care. This is not permitted under Delaware law.
The only non-ethics based opinion in the Fox Report
-that Kirkland's prior advice regarding dividends
established the standard of care governing Kirkland's
representation with respect to the Dividend-is equally
unavailing. 191 Delaware law establishes that the standard
of care for a legal malpractice case is the level of
skill and diligence ordinarily exercised by attorneys in
the relevant community under similar circumstances. 192
Without evidence of a recognized, standard practice, how
a particular attorney, or subset of attorneys, have acted is
irrelevant.
This principle is amply demonstrated by the Delaware
District Court's decision in Beneville v. Pileggi. 193 In
this legal malpractice action, the court ruled after a

three-day bench trial in which both the plaintiff/client
and the defendant/law finn each put on the testimony
of their respective expert witness regarding the alleged
malpractice. Plaintiffs expert, a local Delaware attorney,
testified as to his own practice when engaged in a similar
transaction as well as to what a lawyer might negotiate
with a client regarding the lawyer's responsibilities in such
a transaction. But, he did not testify as to a recognized
standard practice for commercial transactional lawyers
in Delaware. 194 Defendant's expert, another Delaware
lawyer, testified as to the standard commercial practice
in Delaware with respect to commercial transactions of
the type at issue. The District Court found the law firm's
expert more persuasive, and in doing so, noted that
the standard for a claim of legal malpractice is not a
personal standard, but a recognized, standard practice for
Delaware attorneys regarding the conduct at issue.

195

*25 As applied here, the Trustee's theory has two
fatal flaws. First, assuming that Kirkland's earlier advice
perfectly emulated the correct standard of care, Mr. Fox
did not provide expert testimony to that effect. Second,
even if Mr. Fox's report could be considered expert
testimony on a standard of care based on this theory, it
establishes only what Kirkland's personal standard was on
one occasion. It does not establish the standard practice
of a Delaware attorney, or an attorney admitted in any
state, regarding advice on special dividends or how to
advise portfolio companies. In short, and without more,
Kirkland's prior advice cannot comprise the standard of
care.
Had the Trustee provided an expert on the standard of
care, Mr. Fox's expert opinion(s) that Kirkland breached
the Rules could be introduced to bolster the Trustee's
claims. But, having failed to do so, Mr. Fox's reports
do not save the Trustee from the entry of summary
judgment against him. Because the Trustee has failed to
produce an expert on the pertinent standard of care, he
has not presented a prima facie case for legal malpractice
under Delaware law nor created an issue of material
fact preventing summary judgment. 196 Accordingly,
summary judgment must be granted in favor of Kirkland
on Count II. 197

IV. The Aiding and Abetting Claim: Alternatively,
Summary Judgment Is Not Granted on Count ill of the
Complaint for Failure to Proffer a Solvency Expert and
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Because There are Material Facts Exist as to Kirkland1 s
Knowledge of any Breach of Fiduciary Duty
Under Delaware law, an aiding and abetting claim
consists of four elements: (1) a fiduciary relationship;
(2) a breach of fiduciary duty; (3) defendants' knowing
participation in that breach; and (4) damages proximately

As noted above, the Complaint depends on Indalex's
insolvency for the aiding and abetting count. Put
differently, the only breach of fiduciary duty alleged in
the Complaint relates to the issuance of an unlawful
dividend. Seemingly ignoring this self-imposed limitation,
the Trustee now-for the first time---alleges that various

caused by the breach. 198 Kirkland argues that summary
disposition is warranted because the Trustee cannot
establish the second and third elements. As to the second
element, Kirkland claims that only a solvency expert
can substantiate the underlying breaches alleged by the
Trustee; therefore, the Trustee's failure to proffer an
expert in this proceeding mandates judgment in Kirkland's
favor. Further, notwithstanding its emphasis on expert
testimony, Kirkland avers that additional "undisputed

transactions 202 attacked in the Sun Adversary form
additional underlying breaches that support his aiding and
abetting claim here. However, it is beyond peradventure
that a plaintiff cannot expand or amend his complaint by

evidence," 199 including market valuations and reports,
confirms that Indalex was solvent in June 2007 and, as
a result, it is clear that the Trustee cannot establish the
necessary underlying breaches.

The Cowt will not grant summary judgment as " discovery
sanction
The Trustee similarly strains to argue that Kirkland's
previous motion to stay should somehow be construed
as an agreement to be bound by the district court's
decision on Indalex's questioned solvency. This argument
is rejected out of hand. Nowhere in the motion to stay does
Kirkland agree to that. Rather, Kirkland merely requested
(as indicated by the title of its pleading) a stay, or pause,
in these proceedings in order for the Sun Adversary to
play out. Moreover, the Trustee conveniently ignores
the fact that he opposed the Kirkland motion to stay
and prevailed. The Trustee thereafter did not attempt to
withdraw the reference and consolidate the two cases,
and, as such, they proceeded on their own separate
tracks. Accordingly, the Trustee was obligated to establish
insolvency in this case and should have timely designated
an expert in accordance with the approved scheduling
order. Either the Trustee mistakenly missed the deadlines
or strategically opted not to engage in the process.
Either way, the Court soundly rejects the motion to stay
argument.

*26 As to the third element, Kirkland similarly contends
that the Trustee has zero evidence that it knowingly
assisted Indalex in declaring an unlawful dividend.
Rather, what evidence there is indisputably "shows that
Kirkland had no knowledge, and no reason to believe,
that the [Dividend] would render Indalex insolvent." 200
Accordingly, because the Trustee cannot prove the second
and/or third elements, the aiding and abetting claim must
fail.
Significandy, the Trustee does not respond by arguing that
expert testimony is unnecessary with respect to insolvency.
Instead, the Trustee attempts to argue that not all of his
claims depend on insolvency and separately that Kirkland
agreed, by virtue of its earlier motion to stay, for the
solvency issue to be conclusively decided in the Sun
Adversary. 201 In addition, he claims that there is "ample"
evidence of Kirkland's knowing participation, including a
Form 10-K drafted in part by Kirkland and flied in April
2007 for the year ending December 31, 2006, that indicated
Indalex may not be able to service its debt obligations, and
certain language included the FTI Report that Kirkland
insisted upon. The Court will proceed by addressing the
Trustee's arguments in the order presented.

The Cowt will not consider claims not pled in the
Complaint

a responsive pleading. 203 Because these allegations are
beyond the scope of the Complaint, the Court cannot and
will not consider them for any purpose.

*27 Nonetheless, by virtue of the Trustee's motion to
stay argument, he recognizes the significance of having
a solvency expert testify on an issue that goes to the
core of his aiding and abetting count. As Kirkland
states, "[w]ithout a solvency expert, plaintiff cannot
prove that the Indalex directors breached a fiduciary
duty when they approved the dividend and therefore he
also cannot prove that Kirkland aided and abetted the
supposed breach." 204 Again, the Trustee does not debate
that proposition. Although Kirkland has not cited any
Delaware law requiring an expert, it takes very little to
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realize the eventual outcome if the Trustee cannot combat
Kirkland's solvency expert with one of his own. Kirkland
agrees and specifically addressed the Trustee's inevitable
evidentiary problems, asserting that the lack of a qualified
expert would preclude the Trustee from "rebut[ting] the
testimony of Kirkland's expert [,] who concluded that
Indalex was solvent." 205 Thus, if this Court refused to
allow the Trustee to use or designate an expert it would
essentially be granting summary judgment on the aiding
and abetting count through a discovery sanction.
Whether to impose a discovery sanction tantamount to
dismissal of the case is a question governed by the sixfactor analysis set forth by the Third Circuit in Poulis

v. State Farm Fire & Casualty Co. 206 This Court has
the discretion to grant dismissal when a party has failed
to comply with its scheduling orders. 207 Nonetheless,
the Third Circuit has made clear that dismissal is
a "drastic" sanction only appropriate in "extreme"
circumstances. 208 To help guide courts' discretion, the
Poulis court enumerated the following factors:
(1) the extent of the party's personal
responsibility; (2) the prejudice to
the adversary caused by the failure
to meet scheduling orders and
respond to discovery; (3) a history of
dilatoriness; (4) whether the conduct
of the party or the attorney was
willful or in bad faith; (5) the
effectiveness of sanctions other than
dismissal, which entails an analysis
of alternative sanctions; and (6)
the meritoriousness of the claim or
defense. 209
As applied here, there is no suggestion or evidence by
either party that the failure to designate an expert by
the applicable deadline was attributable directly to the
Trustee rather than his attorneys. Considering the motion
to stay motion theory, it is far more likely that counsel
was the source of this mishap or strategy. Additionally, the
question was not whether to hire a solvency expert, as one
was already retained for the Sun Adversary, but instead
the procedure for ensuring that that expert could testify in
this case. Under those circumstances, proper compliance
with civil procedure and prior scheduling orders clearly
was counsels' responsibility.

Turning to the second factor, it is clear that Kirkland
suffered some prejudice as a result of the discovery
transgressions. In particular, Kirkland's expert was forced
to develop his report without the opportunity to review
an opposing report specifically submitted for this case,
as this Court's scheduling order provided for. Any expert
designated now would still need to be deposed, his report
assessed, and his opinions fully responded to. As such,
Kirkland's expert likely would have no choice but to
supplement and/or amend his prior report. This equates
to added time and expense for Kirkland. The court
can lessen that prejudice, however, by permitting the
Trustee to designate only one specific expert-the expert
designated in the Sun Adversary, an expert with which
Kirkland is familiar by virtue of its role as counsel for
Sun Capital in that case. Although that does not alleviate
the Trustee's burden of having to prove insolvency in this
case, Kirkland cannot reasonably argue that it would be
blindsided by the Trustee using the same expert, given the
nature of the claims in this case. To be clear, the Court
is not suggesting that Kirkland should have responded to
the Sun Adversary expert; nor is the Court implying that
Kirkland should have acted to protect its own interests
in the Sun Adversary. Rather, Kirkland's involvement in
the Sun Adversary is simply a mitigating factor under the
prejudice analysis.
*28 With respect to the third and fourth factors, nothing
in the record is sufficient to support a defmitive finding
that the Trustee's counsel has a history of dilatoriness in
this adversary proceeding or acted wilfully or in bad faith.
With respect to the fifth factor, the Court finds that
sanctions other than dismissal are appropriate and will
effectively incentivize counsel to comply with future
deadlines. In the event this decision is overturned and
it becomes necessary to designate an expert in this case,
the Court can assess costs, including attorneys' fees,
attributable to the "lack of a solvency expert" portion of
the briefmg in support of the Motion. 210 And, the Court
can require the Trustee or counsel, as appropriate, to bear
the reasonable costs associated with Kirkland's expert
having to amend his prior report in order to respond
to the Trustee's designated expert. Lastly, Kirkland can
be granted the opportunity to file a renewed motion for
summary judgment after expert discovery solely on the
issue of Indalex's solvency.
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The fmal factor, meritoriousness, also weighs against
dismissing the case. "In considering whether a claim ...
appears to be meritorious for this inquiry," the Court
does not apply summary judgment standards. 211 Rather,
a claim is meritorious if the allegations of the pleadings,
if established at trial, would support recovery by plaintiff

ADDITIONAL ITEMS ON APPEAL TRANSMITTAL
SHEET
Tabular or graphical material not displayable at this time.

or would constitute a complete defense." 212 Utilizing that
standard, the Court fmds that the aiding and abetting
claim is meritorious.
As the Poulis court explained, "[d]ismissal must be a
sanction of last, not first, resort." 213 and "[a]ltematives
are particularly appropriate when the plaintiff has not
personally contributed to the delinquency." 214 After
weighing the above considerations, and taking into
account the Third Circuit's express admonition that
"dismissal with prejudice is only appropriate in limited
circumstances and doubts should be resolved in favor
215

of reaching a decision on the merits,"
the Court
concludes that granting Kirkland summary judgment
based on the Trustee's lack of a solvency expert would be
inappropriate at this time.

Material facts exist as to Kirkland's knowledge of Q.liY
breach offiduciary duty
Finally, turning back to the third element of an aiding
and abetting claim (defendants' knowing participation
in the underlying breach of fiduciary duty), the Trustee
has established a reasonable inference that Kirkland
knowingly participated in the breach, assuming the
Dividend actually rendered Indalex insolvent. Knowing
participation "requires that the third party act with
the knowledge that the conduct advocated or assisted
216

The Court may infer such
constitutes ... a breach."
knowledge where the alleged aider and abetter gained an
advantage from the board's breach of its duties. 217 An
inference is therefore appropriate here, where Kirkland's
legal advice facilitated payment of a substantial dividend,
part of which Kirkland partners ultimately received.
Accordingly, summary judgment is denied on this basis.

KIRKLAND & ELLIS LLP'S MOTION
FOR SUMMARY JUDGMENT
Defendant Kirkland & Ellis LLP ("Kirkland"), by and
through its undersigned counsel, brings this Motion for
Summary Judgment pursuant to Fed.R.Bankr.P. 7056
and Fed.R.Civ.P. 56 on Counts I and II of the Complaint
filed by plaintiff George L. Miller, the Chapter 7 Trustee
of IH 1, Inc., IH 2, Inc., IH 3, Inc., IH 4, Inc., and IH 5,
Inc. ("Plaintiff'').
Pursuant to Local Rule 7007-1(a), Kirkland has filed
contemporaneously herewith a memorandum of law and
exhibits, upon which it relies to support this motion.
Kirkland respectfully requests that the Court enter the
proposed form of Order granting summary judgment in
its favor and against Plaintiff.
FOX ROTHSCHILD LLP
Seth A. Niederman (No. 4588), Maura L. Burke (No.
5313), 919 N. Market Street, Suite 300, Wilmington,
Delaware 19801-3045, Tel: {302) 654-7444/Fax: (302)
656-8920
-andAbraham C. Reich (admitted pro hac vice), Peter C.
Buckley (admitted pro hac vice), 2000 Market Street,
Twentieth Floor, Philadelphia, Pennsylvania 19103-3222,
Tel: (215) 299-2090/Fax: (215) 299-2150
Attorneys for Defendant Kirkland & Ellis LLP

ORDER
CONCLUSION
*29 For the foregoing reasons, the Court recommends
that the district court enter summary judgment in favor of
Kirkland and against the Trustee on both counts of the
Complaint.

AND NOW, this _ day of _ , 2015, upon
consideration of defendant Kirkland & Ellis LLP's motion
for summary judgment, and any response in opposition,
it is ORDERED that:
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1. The motion is GRANTED; and further
2. Judgment will be entered in favor of Kirkland & Ellis
LLP and against plaintiff, George L. Miller, the Chapter
7 Trustee of IH 1, Inc., IH 2, Inc., IH 3, Inc., IH 4, Inc.,
and IH 5, Inc. as to Counts I and II of the Complaint.
The Honorable Laurie Seiber Silverstein United States
Bankruptcy Judge

CERTIFICATE OF SERVICE
I do hereby certify that service of Kirkland & Ellis LLP's
Motion for Summary Judgment, Memorandum of Law
and Exhibits was made this day, via U.S. Mail upon the
following:
JesseN. Silverman, Esquire DILWORTH PAXSON LLP
One Customs House-Suite 500 704 King Street P.O. Box
1031 Wilmington, DE 19801
and
Maura Fay Mcllvain, Esquire DILWORTH PAXSON
LLP, 1500 Market Street, Suite 3500E, Philadelphia, PA
19102
Attorneys for Plaintiff
Maura L. Burke

MEMORANDUM OF LAW IN SUPPORT
OF KIRKLAND & ELLIS LLP's

MOTION FOR SUMMARY .JUDGMENT
Redacted Pursuant to D.I. 34 and 66

Twentieth Floor, Philadelphia, Pennsylvania 19103-3222,
Tel: (215) 299--2090/Fax: (215) 299--2150
*30 Attorneys for Defendant Kirkland & Ellis LLP
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I. NATURE AND STAGE OF PROCEEDINGS
*31 On March 20, 2009, in the midst of the Great
Recession, Indalex, a US-based aluminum extrusion

company heavily dependent upon the housing and credit
markets, filed for bankruptcy protection before this
Court. This adversary proceeding is the latter of two
separate and independent lawsuits that the Chapter 7
trustee of Indalex filed years apart, both of which ignore
the recent fmancial crisis and blame others for Indalex's
demise. The trustee filed the first action against the
private investment firm, Sun Capital Partners, Inc. and
various affiliated entities and individuals on July 30,
2010. The trustee withdrew that case to the district
court where it awaits pre-trial motion practice before
Judge Andrews (No. 13--01996). Almost two years after
he filed that lawsuit, on May 14, 2012, the trustee
filed this adversary proceeding against Kirkland & Ellis
L TP ("Kirkland"), claiming that Kirkland committed
malpractice and knowingly assisted Indalex's directors
in plundering the company, principally through their
decision to declare a $76 million, publicly-disclosed, pro
rata dividend, which Indalex paid to its shareholders on
June 1, 2007.

D. SUMMARY OF ARGUMENT
1. This action is time-barred. Plaintiff's case is untimely
and inexcusably so. Indeed, it is undisputed that plaintiff
waited to file this suit until May 12, 2012, fifty-five
days after the statute of limitations--which had been
tolled by agreement-expired. To justify his delay and
defeat Kirkland's motion to dismiss, plaintiff argued
that Kirkland concealed certain of its partners' indirect
investments in Indalex, which he argued created a conflict
of interest that he could not have discovered until April
2012. But the undisputed facts disprove plaintiff's story. In
reality, Indalex's bond offering memorandum published
in JlliiUIU'y 2006 makes clear that lndakx itself knew
mul disclosed that certain Kirkland partners indirectly
invested in Indalex. That document, which Indalex shared
with prospective public bondholders, their counsel, and
Indalex's management, clearly stated: "[s]ome of the
partners of Kirkland & Ellis LLP are partners in a
partnership that is an investor in one or more of the
investment funds afflliated with Sun Capital Partners
that may purchase common stock of Indalex parent in
connection with the Acquisition." Thus, Indalex and
plaintiff, who stand in Indalex's shoes, knew in 2006 about
the alleged conflict that plaintiff proffers to excuse his
tardy filing of this lawsuit. Plaintiff's claims are thus timebarred and the Court should enter judgment for Kirkland
on this basis.

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.

A ll 56 20

Case 16-51522-LSS

Doc 51-3

Filed 07/31/18

In re: IH 1, Inc. Millerv. Kirkland & Ellis LLP, Not Reported in B.R. {2016)

Page 610 of 634

2016 WL 6394296

Moreover, the alleged "conflict" underlying both of
plaintiff's causes of action is no conflict at all. Kirkland
partners did not invest in Indalex. Instead, much like
a mutual fund, certain Kirkland partners made passive
investments into a fund that invested in a fund, which,
in tum, invested in Indalex. As a matter of law, these
investments are too attenuated to create a conflict of
interest and plaintiff has no authority to the contrary.
2. No evidence of aiding and abetting a fiduciarv
breach. Of equal importance, plaintiff seeks to hold
Kirkland liable for the June 1, 2007 dividend, claiming
that its payment rendered the company insolvent. Yet,
plaintiff has no evidence that Indalex was actually
insolvent when that transaction took place and, in
fact, ignores overwhelming contemporaneous market
and other evidence to the contrary. That Indalex was
going to pay the June 1, 2007 dividend was widely
known. Indeed, the formula for it was negotiated and
then publicly disclosed in the bond indenture used
to fmance Sun Capital's February 2006 purchase of
the company. Following the dividend, Indalex's bonds
continued to trade above par and Indalex's stakeholders
and professionals (bondholders, secured lenders, analysts,
ratings agencies, trade creditors, and auditors) believed
the company to be solvent at the time. Indeed, Indalex
continued to operate after the dividend was paid for a
full 22 months, in an acutely distressed economy. In the
face of this undisputed factual record, plaintiff asks the
Court to accept his "say so" that Indalex was insolvent
as of June 1, 2007. The law, however, does not allow
plaintiff to prove insolvency simply by an ipse dixit. And
a party seeking to prove insolvency cannot ignore what
the market was saying about the company at the time.
Plaintiff has proffered no expert opinion about Indalex's
insolvency and willfully ignores what virtually everyone
else was saying about Indalex at the time. Nor can plaintiff
establish that Kirkland acted with knowledge to cause
Indalex harm, since the factual record indicates that
Kirkland, like nearly everyone at the time, reasonably
believed, based on the input that Indalex's management
and outside financial advisors provided, that the company
was solvent when it paid the dividend. As a result of a
complete lack of any evidence of insolvency, plaintiff's
aiding and abetting claim fails.
*32 3. No evidence of negligence. With the benefit of
hindsight, plaintiff criticizes Kirkland's work for Indalex,
yet plaintiff did not retain a corporate attorney with the

necessary experience to opine on Kirkland's work for the
company. Instead, plaintiff offers only the testimony of
an ethicist, who admits he has never advised a board
of directors about the payment of a dividend (much
less one of the complexity and public nature in this
case) and acknowledges that he is not qualified to opine
on the corporate transactions at issue here. Because
expert testimony is necessary to establish the standard
against which plaintiff seeks to judge Kirkland's work and
plaintiff lacks such proof, he cannot prove his negligence
case and the Court should enter judgment for Kirkland.

m. STATEMENT OF UNDISPUTED FACTS
A. Some Kirkland Partners Passively Invest In ClientOperated Funds.
Beginning in the 1980's, a group of Kirkland partners
formed investment funds to make personal investments
1

alongside their private equity clients ("PE clients").
Since then, these investment vehicles have been funded
solely with personal capital contributions from individual
2

Kirkland partners. The Firm itself has never invested in
the funds, known as "PEFs," short for "~vate _Equity
funds," and each partner individually decides whether
(and how much) to invest. 3 There is no requirement or
4

expectation that a partner invest in the investment funds
and the PEFs only invest after a PE client invites them to
do so. 5
The PEFs are passive investments that a committee of
Kirkland partners manages. 6 This committee has sole
discretion to decide whether the PEFs will invest in a
specific fund. 7 As such, when Kirkland partners commit
capital to a PEF, they do not know how the management
committee will invest the PEF's committed capital. 8
Likewise, when the management committee decides that a
PEF will invest in aPE client's fund, it does not know how
the PE fund will invest the PEF's money or what portfolio
companies the PE fund will acquire. 9 In fact, after the
initial investment, the management committee does not
consult with the PE funds in any way. 10
In 2004, long before the Indalex bankruptcy and
this litigation, the management committee circulated
a memorandum explaining the need to obtain client
consent before a PEF invested in a private equity fund
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formed by a ftrm client. 11 The memorandum provided
examples of appropriate "Rule 1.8 investment letter[s]"
and explained that the "PEFs will not disburse funds for
a new investment" without first memorializing the client's
consent to the investment. 12
*33 This case involves two PEFs in which Kirkland
partners invested: (i) K&E Investment Partners, LLC2003 PEF (the "2003 PEF"), and (ii) K&E Investment
Partners, LLC--2005 PEF (the "2005 PEF" and
collectively with the 2003 PEF, the "PEFs" [redacted]

Tabular or graphical material not displayable at this time.
B. 2003-2005: The PEFs Invest In Son Capital Funds.

Kirkland started representing Sun Capital in 2000. 17
[redacted]

Tabular or graphical material not displayable at this time.
In June 2004, Kirkland partner Doug Gessner sent a
letter to Sun Capital's General Counsel to confrrm that
Sun Capital consented to the PEFs' investments in Sun
Capital-sponsored funds and to Kirkland's continued
representation of Sun Capital and its affiliates. 20 The
letter attached the relevant excerpts from Rule L 7 and
Rule 1.8 of the Rules of Professional Conduct and
explained that:
• Sun Capital's "invitation to invest is not a condition to
[Kirkland's] willingness to provide legal services;" and
• Kirkland did "not believe that [its] judgment will be
compromised by virtue of the investment."

21

Sun Capital signed and returned the letter, acknowledging
Sun's consent to the PEFs' investments in Sun Capital
funds. 22
[redacted]

In July 2005 (after the PEFs had already committed to
Sun III and Sun IV), Sun Capital started to analyze
whether to acquire lndalex, an aluminum extrusion
company. 27 Kirkland provided a variety oflegal services
to Sun Capital in connection with the Indalex acquisition,
including assistance with drafting a Bond Offering
Memorandum that would eventually be issued to raise
debt financing for the acquisition. 28 On January 11,
2006, as Kirkland worked to fmalize the Bond Offering
Memorandum, Kirkland partner Carol Anne Huffwho was an investor in the PEFs--added language
to the "Legal Matters" section of the Bond Offering
Memorandum that specifically identified the PEFs'
investments in funds affiliated with Sun Capital. 29 The
"Legal Matters" section is typically used to describe
relationships with advisors; in this case, it specifically
identified the investments that plaintiff claims Kirkland
"deliberately concealed" from Indalex and its debtholders:
*34 Certain legal matters with regard to the validity of
the notes and other legal matters will be passed upon for
us by Kirkland & Ellis LLP .... The initial purchasers
have been represented by [Cravath, Swaine & Moore],
Kirkland & Ellis LLP has from time to time represented,
and may continue to represent, Sun Capital Partners
and some of its afTtliate in connection with carious legal
matters. Some o(tlre partners o(Kirlcland & Ellis LLP
are partners in a partnership that is an investor in one or
more of the investment fiuuh affiliated with Sun Cqital
Partners that mav purchase common stock of Inckdex
parent in connection with the Acquisition. 30

Thereafter, all versions--including the fmal January
30, 2006 version-of the Bond Offering Memorandum
included the Legal Matters Disclosure. 31 The document
was provided to prospective bondholders and their
attorneys at Cravath, Swaine & Moore LLP ("Cravath"),
who were charged with protecting the bondholders'
interests in the transaction. 32 In January 2006,
prospective bondholders and/or their counsel, Cravath,
received at least seven drafts containing the Legal

[redacted]

Matters Disclosure. 33 Some or all of those distributions
were sent to J.P. Morgan and Harris Nesbitt (co-lead

Tabular or graphical material not displayable at this time.

managers ofthe bond offering), 34 Morgan Joseph, Credit
Suisse First Boston, and Piper Jaffray (additional comanagers of the bond offering), and Crowe Chizek and

C. January-March 2006: The PEFs' Passive
Investments In The Sun Funds Is Disclosed.

Deloitte (Indalex's accountants). 35 On January 30,2006,
prospective bondholders (many of whom later became
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actual bondholders) received the final Bond Offering
Memorandum, which, like the earlier drafts, included the
disclosure about the PEFs' investments in funds affiliated

as is customary in the industry. 48 Indalex signed a written
engagement letter with Kirkland, which outlined the
relationship between Kirkland, Indalex, and Sun Capital

with Sun Capital. 36 No creditor, debtor, or investor
in Indalex ever raised any concerns about the alleged
"investment conflict" upon which plaintiffs case is built.

(the "Engagement Letter"). 49 The Engagement Letter
specifically advised Indalex that Kirkland had represented
Sun Capital "on a variety of matters, including Sun's
investment in [Indalex]" and anticipated that the Finn
would continue to represent Sun Capital in the future:

*35 Mter the final Bond Offering Memorandum was
circulated to prospective investors, a Sun affiliate acquired
Indalex on February 2, 2006 for $425 million (plus

As you know we have represented
and represent Sun Capital Partners,
Inc. and its affiliated investment
funds and management companies
(together "Sun") on a variety of
matters, including Sun's investment
in you and anticipate that we will
represent Sun in future matters. You
are a portfolio companv of Sun. This
confirms that K&E LLP has informed
rou of its representation of Sun on
a varietr of matters, inchuling Sun's

fees and expenses). 37 Sun Capital fmanced the purchase
through a $111.3 million equity contribution (from Sun
III, Sun IV and co-investors), $69.8 million in borrowings
on a revolving bank loan, and $270 million in senior
subordinated notes (i.e., the bonds that Indalex issued
pursuant to the Bond Offering Memorandum). 38
[redacted]

Tabular or graphical material not displayable at this time.
A short time after the acquisition, Indalex provided
its management-level employees with an opportunity
to purchase equity in the company (the "Management
Equity Offering"). On March 7, 2006, Kirkland attorney
Ted Frankel sent two e-mails to Indalex's Chief
Compliance Officer Bill Corley attaching a number
of relevant documents, including the Bond Offering
Memorandum, asking Mr. Corley to "distribute these
documents to each [U.S./Canadian] resident who has
indicated an interest in participating in the [Management
Equity Offering]." 45 Mr. Frankel copied Indalex CEO
Tim Stubbs and CFO Mike Alger on both e-mails. 46
That same day, Mr. Corley forwarded the information
-including the Bond Offering Memorandum with the
Legal Matters Disclosure-to 23 Indalex managers; the
distribution included two senior vice presidents, numerous
vice presidents, and the director of investor relations,
among other high level managers at Indalex. 47 Although
a number of Indalex managers participated in the
Management Equity Offering, no Indalex employee ever
raised any concerns about the PEFs' investments.

investment in rou ... 50

The Engagement Letter also included an explicit waiver
provision that encompassed past, present, and future
conflicts arising from Kirkland's representation of Sun
Capital:
*36 IY/ou consent to. and waive anr conflict or other
objection with respect to K&E LLP's representation of
Sun. its affiliates or portfolio comlHl!lks in connection

with any and all (i) matters in which K.&E LLP currently
represents Sun, its affiliates or portfolio companies,
including the Indalex matters, (ii) past matters in which
K&E LLP represented you, Sun, Sun's affiliates or Sun's
portfolio companies (or any combination thereof) and
(iii) future matters in which K&E LLP might represent
Sun (whether or not such matter is related to the Indalex
Matters). 51
Mike Alger, Indalex's Chief Financial Officer at the time,
read the Engagement Letter and understood its contents
-including that Kirkland could continue to represent Sun
Capital in the event of a conflict with Indalex-before he
signed it. 52

D. February 2006: Indalex Retains Kirkland And
Executes A Conflict Waiver.

When a Sun Capital affiliate acquired Indalex in February
2006, Indalex retained Kirkland to render legal services,

E. May-June 2007: Indalex Sellii Its Interest In AAG.
Repays Debt, And Pays A Dividend.
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As part of the acquisition, Sun Capital disclosed in
February 2006 to Indalex's creditors and bondholders
that Indalex might sell its interest in Asia Aluminum
Group ("AAG"), a Chinese aluminum extruder, and

Under oath, the leader of FTI's engagement team
described Kirkland's changes as legal "wordsmithing,"
and confirmed that the revisions had no effect on
FTI's fundamental conclusion that Indalex would remain

declare a dividend in the future. 53 Indeed, both the credit
agreement, which provided the terms for the revolving
bank loan used to finance the acquisition, and the bond
indenture, which set forth the terms under which Indalex
sold the bonds, included a detailed formula that governed
the precise amount of the AAG sale proceeds Indalex

solvent after it paid the dividend. 64 Thereafter, on June 1,
2007, in accordance with the formula set forth in the bond
indenture and the revolving credit agreement, Indalex

could use to declare a dividend. 54

Dividend. 66

In May 2007, Indalex UK, a non-operating subsidiary of
Indalex Limited, sold its sole asset-the 25.1% interest in

In June 2007, the PEFs held very small interests in the
Sun Capital funds and an even more modest investment
in Indalex [redacted]

AAG-for approximately $152.2 million. 55 Afterwards,
Goldman Sachs Credit Research issued an "outperform"
rating for the Indalex bonds, recommending that investors
invest in the Indalex bonds even though the bonds
were trading above par (ie., were relatively more
expensive than when they were issued) despite also
noting that it expected that Indalex would soon issue a
dividend along the lines permitted by the formula in the
bond indenture. 56 Subsequently, Indalex UK declared
an intracompany dividend (the "UK Intracompany
Dividend") to upstream the proceeds of the AAG
sale to its parent company for use in the longanticipated dividend. 57 Kirkland drafted the Indalex UK
board meeting minutes approving the UK Intracompany
Dividend. 58

paid a $76 million pro rata dividend to its shareholders. 65
Kirkland drafted the unanimous consents that lndalex's
board of directors used to declare the June 2007

Tabular or graphical material not displayable at this time.
Later that month, as part of the June 1, 2007 dividend
transaction, Kirkland assisted Indalex with a tender
offer that resulted in the retirement of $71.9 million of
bonds at 105% of principal-a significant de-levering
event that resulted in $8.3 million in annual interest
savings for Indalex. 68 The second priority Indalex bonds
continued to trade above par after the June 1, 2007
dividend and near par well into 2008. 69 Indalex received
clean audit opinions from its auditors both before (April
2007) and after {March 2008) the June 2007 Dividend. 70
Additionally, at the time of the dividend, independent
analysts noted that lndalex seemed primed for solid

*37 Mter it sold its interest in AAG but before it declared
a dividend, Indalex retained FTI Capital Advisors,
LLC ("FTI"), a subsidiary of global advisory firm FTI

performance over the coming years. 71

Consulting, Inc., 59 to review Indalex's fmancials and
confirm that Indalex had sufficient resources to declare
the dividend (ie., that declaring a dividend would not

F. As The U.S. Economy Weakeos,lndalex Faces
Liguidity Challenges.
In 2008, as a result of the weakening U.S. economy
and tightening credit markets, the aluminum extrusion

°

render Indalex insolvent). 6 FTI met with management
to discuss the company's fmancial condition and reviewed
Indalex's projections. 61 After FTI completed its work,
it determined that, in its professional opinion, Indalex
would pass the three relevant solvency tests under
Delaware law if it paid a $114.4 million dividend from
the proceeds of the AAG sale. 62 Mter FTI circulated
a draft of its report, attorneys from Kirkland reviewed
the language of the report and suggested revisions to
track the language of the relevant Delaware statutes. 63

market saw demand decline and volatile prices. 72 This
volatility had a negative effect on lndalex's liquidity. 73
As a result, availability under its revolver tightened more
than expected. 74 To combat these challenges, Indalex
sought to inject additional cash into the business. 75
In May 2008, almost a year after lndalex declared the
June 1, 2007, Indalex received a $15 million term loan
from Sun Capital. 76 As 2008 progressed, demand for
extruded aluminum products continued to fall rapidly. 77
In the fall of 2008, massive losses spread throughout the
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financial system that impacted all aspects of the U.S.
78

economy, including the aluminum extrusion market.
Accordingly, on the heels of the Lehman Brothers
bankruptcy, Indalex required additional financing and
Sun Capital agreed to make an additional loan of $ 15
million, which was funded in late November 2008. 79
*38 On March 20, 2009, nearly two years after Indalex
declared the June 1, 2007 dividend and, in the worst
economic crisis since the Great Depression, Indalex filed
for bankruptcy protection under Chapter 11 of the
Bankruptcy Code. 80 On October 15, 2009, the Indalex
bankruptcy was converted to a Chapter 7 case and George

L. Miller was appointed trustee. 81

G. After An Extensive Investigation, Plaintiff Snes
Sun Capital And Certain Former lndalex Officers And
Directors.
Nine months after his appointment, plaintiffftled the Sun
Adversary on July 30, 2010. 82 There, plaintiff alleged
that the June 1, 2007 dividend rendered Indalex insolvent
and that the Indalex directors breached their duties m
approving it. 83 Despite knowing that Kirkland provided
legal advice to the lndalex board, plaintiff did not name
Kirkland as a defendant in that case and never sought
to depose any Kirkland attorneys during discovery. The
Sun Adversary is pending in the District Court where the
District Court has taken defendants' motion to exclude
plaintiff's sole expert under advisement.

84

H. Marclll4, lOll: Plaintiff And Kirkland Enter Into
A One-Year Tolling Agreement.
Eight months after initiating the Sun Adversary,
plaintiff asked Kirkland to enter into a Tolling and
Standstill Agreement (the "Tolling Agreement"). 85 In
that agreement, plaintiff acknowledged that "the statute of

limitatio11s witll respect to o11e or more o(PIIlimi(fs claims
asaimt Kirklmul mav expire 011 Marcil 20, 2011. (( 86 On
March 14, 2011, six days before the statute of limitations
expired, Kirkland agreed to toll all statutes of limitations
from March 14, 2011 "through and including the earlier
of(a) one year from [March 14, 2011] (subject to renewal
as and when agreed by the parties) or (b) sixty ( 60) days
following the termination of [the Tolling] Agreement in
accordance with the provisions of paragraph 4 below." 87

Neither plaintiff nor Kirkland terminated the Tolling
Agreement pursuant to paragraph 4 and, thus, it expired
on March 14, 2012. Thereafter, the six days remaining
on the statute of limitations began to run again. Plaintiff
did not sue Kirkland during the six days after the Tolling
Agreement expired.

I. May 14, 2012: Plaintiff Files His Untimely Claims
Against Kirkland.
On May 14, 2012, nearly five years after Indalex declared
the June 1, 2007 dividend, more than three years after
Indalex ftled bankruptcy, and 55 days after the statute
of limitations expired, plaintiff ftled this two-count
complaint against Kirkland. Recognizing that his suit
required a tolling theory to survive, plaintiff alleged
that Kirkland had "deliberately concealed from Indalex"
the fact that certain Kirkland partners had an indirect
financial interest in Indalex through the PEFs. 88 Plaintiff
asserted, moreover, that the PEFs' investments were
"revealed, for the first time" during the April 17, 2012
deposition of Sun Capital co-founder Marc Leder in
the Sun Adversary. 89 Accordingly, plaintiff claimed that
Kirkland's alleged "conflict of interest was not discovered
and could not be discovered by Indalex until after
Plaintiffs appointment." 90
*39 In Count I, plaintiff claims that Kirkland
"knowingly assisted [various lndalex] fiduciaries in
violating their duties to Indalex" by "declaring a dividend
which benefited them and rendered Indalex insolvent and/
or was made at a time Indalex was already insolvent". 91
In search of a tolling theory, plaintiff alleges that "K.&E's
partners also received dividend proceeds as a result of
K.&E's complicity with Indalex's fiduciaries ... The interest
of these K&E partners was not discovered and could not
be discovered by Indalex until after discovery commenced
in [the Sun Adversary.]" 92
In Count II, plaintiff claims that Kirkland committed
professional negligence. More specifically:
• plaintiff alleges that Kirkland failed to ensure that the
UK Intracompany Dividend complied with the laws
of the United Kingdom;
• plaintiff claims that the unanimous consents that
Kirkland lawyers prepared and Indalex used to
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declare the June 2007 dividend contained false
statements;
• plaintiff asserts that Kirkland failed to ensure that FTI
was qualified to perform the solvency analysis that
it prepared for Indalex in connection with the June
2007 dividend;
• plaintiff challenges Kirkland's suggested edits to FTI's
solvency opinion; and
• plaintiff claims that Kirkland should have advised
Indalex that one of Kirkland's Washington, D.C.
partners sits on the board of FTI's parent company
and that Kirkland partners had an indirect ownership
interest in Indalex through the PEFs.

A. Plaintift"s Claims Are Time-Barred.

Although the parties agree that Delaware's three-year
statute of limitations applies to plaintiff's aiding and
abetting claim, they disagree as to whether Delaware's
(three years) or Illinois' statute (two years) applies to
his professional negligence claims. 96 Because his claims
are time-barred under either statute, for purposes of this
motion only, defendant assumes that Delaware's threeyear statute applies to both claims.

1. Plaintiff Missed The Deadline

For Bringing This LalVSUi.t.

93

Kirkland moved to dismiss plaintiff's untimely complaint
arguing that the Sun-affiliated members of the Indalex
board knew about the PEFs' investments from the
outset and, therefore, plaintiff's claims, both of which
are premised on an alleged "investment conflict," were
time-barred. 94 In response, plaintiff sought protection
under the "self-dealing fiduciary exception," which tolls
the statute of limitations when the only parties with
knowledge of the key facts are self-dealing fiduciaries
and their conspirators. Deferring to the allegations
in plaintiff's complaint, Judge Peter J. Walsh denied
Kirkland's motion and allowed the case to proceed to
discovery. 95
Discovery has revealed that Indalex itself knew about the
investments because it disclosed them in the Bond Offering
Memorandum and that the Bond Offering Memorandum
was widely circulated to Indalex's creditors and senior
managers in 2006. For that reason, Kirkland renews
its statute of limitations defense and, in addition, seeks
summary judgment on the additional grounds set forth
below.

m.ARGUMENT
Plaintiff's claims that Kirkland aided and abetted
Indalex's board of directors to breach their fiduciary
duties and committed professional negligence must fail for
two reasons. First, without justification, plaintiff did not
file this lawsuit within the applicable limitations periods.
Second, there is no genuine issue of material fact that
would allow plaintiff to proceed past summary judgment.

*40 Plaintiff's claims accrued on June 1, 2007 when
Indalex paid the dividend. In Delaware, "the statute of
limitations begins to run, i.e., the cause of action accrues,
at the time of the alleged wrongful act, even if the
plaintiff is ignorant of the cause of action." In re Dean
Witter P'ship Litig., C.A. No. 14816, 1998 WL 442456,
at *4 (Del. Ch. July 17, 1998) affd, 725 A.2d 441 (Del.
1999) (holding plaintiffs' breach of fiduciary duty claims
accrued when they purchased certain partnership interests
causing injury); Health Trio, Inc. v. Margules, C.A. No.
06C-04-196, 2007 WL 544156, at *7 (Del. Super. Ct. Jan.
16, 2007) (holding statute of limitations accrued on date
attorney provided legal advice).
Here, plaintiff's entire aiding and abetting claim derives
from his belief that Kirkland knowingly assisted Indalex's
directors to breach their fiduciary duties when they
declared the dividend on June 1, 2007. 97 Similarly,
plaintiff's professional negligence claim derives from
the legal services Kirkland performed "relating to the
dividend." 98 Because plaintift's claims center on advice
Kirkland provided "relating to the dividend," which
Indalex declared on June 1, 2007, plaintiff's claims accrued
-and the statute of limitations began to run-on June 1,
2007.
Although the statute of limitations would have expired
three years later, on June 1, 2010, Section 108 of the
Bankruptcy Code afforded plaintiff an additional two
years from the date of the bankruptcy to ftle his claims
against Kirkland. See 11 U .S.C. § 108(a) (2012). Indalex
filed for bankruptcy on March 20, 2009; accordingly,
Section 108 extended the time for plaintiff to ftle this
lawsuit until March 20, 2011.
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Instead of filing his complaint by that date, however,
plaintiff asked Kirkland to agree to the Tolling
Agreement, which "stopped the clock" for one year
beginning on March 14, 2011. 99 But as March 14, 2012
approached, plaintiff did nothing. As a result, the Tolling
Agreement terminated and the "clock" resumed on March
14,2012. From that point, plaintiff had six days (the time
remaining before the Section 108 extension expired}---or
until March 20, 2012-to ftle his complaint. Yet still he did
nothing and instead, plaintiff waited until May 14, 2012
-55 days after the statute of limitations expired-to ftle
this lawsuit. 100 The following timeline is illustrative:

fact that it knew, in 2006, about the investments and,
in 2007, that Kirkland provided legal services to Indalex
in connection with the dividend-is imputed to plaintiff.
See id. at 356 (quoting Senate Report to the Bankruptcy
Reform Act of 1978: "[I]f the debtor has a claim that is
barred at the time of the commencement of the case by
the statute of limitations, then the trustee would not be
able to pursue that claim, because he too would be barred.
He could take no greater rights than the debtor himself
had.").

b. Indalex Knew About The PEFs' Investments
And The Alleged Injury In Juoe 2007.

Tabular or graphical material not
displayable at this time.

Moreover, to the extent plaintiff claims that the statute of
limitations should be tolled because Indalex was allegedly
unaware of the facts underlying plaintiffs claims until
April2012, plaintiff is wrong.

2. The Discovery Rule Cannot Save Plaintiffs Claims.
*41 Aware that he inexcusably missed his deadline,
plaintiff claims that Indalex could not have discovered
that it had potential claims against Kirkland until April
2012 when plaintiff allegedly first learned about the
PEFs' investments or until he became Indalex's trustee.
Plaintiff is wrong on the law and the facts.

101

a. Plaintiff Stands In Indalex's Shoes.
At the threshold, plaintiff incorrectly claims that he should
be exempt from the statute of limitations because he was
not appointed until October 30, 2009 and therefore could
not have discovered the facts that give rise to his claims
until then. 102 In other words, plaintiff argues that his
knowledge-as opposed to Indalex's-is determinative.
He is wrong. Although the trustee, as successor to the
debtor's interest, has standing to assert claims belonging
to the debtor, he is "subject to the same defenses as could
have been asserted by the defendant had the action been
instituted by the debtor." Official Comm of Unsecured
Creditors v. R.F. Lafferty & Co., 267 F.3d 340, 356 (3d Cir.
2001)(quoting Hays& Co. v. Merrill Lynch, Pierce, Fenner
& Smith, Inc., 885 F .2d 1149, 1154 (3d Cir. 1989)). In other
words, the "trustee stands in the shoes of the debtor." Id
Thus, as Indalex's trustee, plaintiff stands in the shoes
of the company and Indalex's knowledge-including the

"[A]ny possible tolling exception to the strict application
of the statute of limitations [including the discovery rule]
tolls the statute 'only until the plaintiff discovers (or [by]
exercising reasonable diligence should have discovered)
his injury.' " Pomeranz v. Museum Partners, LP., C.A.
No. 20211, 2005 WL 217039, at *3 (Del. Ch. Jan. 24, 2005)
(citing Dean Witter, 1998 WL 442456 at *6) (emphasis
in original). To toll the limitations period, "there must
have been no observable or objective factors to put a
party on notice of an injury, and plaintiffs must show that
they were blamelessly ignorant of the act or omission and
the injury.'' Dean Witter, 1998 WL 442456 at *5. "Once
a plaintiff is on notice of facts that ought to make her
suspect wrongdoing, she is obliged to diligently investigate
and to ftle within the limitations period as measured from
that time.'' Pomeranz, 2005 WL 217039 at *13. "Inquiry
notice does not require actual discovery of the reason for
the injury. Nor does it require plaintiffs' awareness of all of
the aspects of the alleged wrongful conduct.'' Dean Witter,
1998 WL 442456 at *7.
*42 Pomeranz is instructive. In that case, certain partners
in an investment vehicle sued other partners claiming that
they aided and abetted a breach of fiduciary duty when
they withdrew from the partnership. See Pomeranz, 2005
WL 217039 at *8. Plaintiffs argued that the discovery
rule tolled the statute of limitations because they were
not aware of their injury until they received the terms
of the withdrawal agreement. Id at * 10. The court
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disagreed and held that the clock started as soon as they
received fmancial schedules that "should have raised their
eyebrows regarding what was happening to the fmancial
strength of the partnership" because a "rational investor
should have been suspicious that the reported withdrawal
of 66% of the Partnership's capital in mid-February 2000
-or over $12 million had injured the Partnership." Id at
*10, *13. The court dismissed plaintiffs' claims as untimely
noting that plaintiffs' ignorance of the "full economic
impact of the wrong" and the precise cause of the wrong
was irrelevant and the discovery rule only tolled the statute
oflimitations until plaintiffs were on notice of the general
financial impact of defendants' actions. Id at *12.
Here, as in Pomeranz, Indalex was not blamelessly
ignorant that its payment of the dividend allegedly injured
the company. Indeed, plaintiff himself claims "Indalex
knew or should have known that tire payment of [tire]
divitknd did or would render Indalex insolvent." 103 Even
absent this "admission," the undisputed facts show that,
as of June 1, 2007, Indalex knew:
• Kirkland represented both Sun and lndalex;
• Kirkland provided legal advice to Indalex regarding
the dividend;
• Kirkland prepared the draft board resolutions related
to the dividend for Indalex's board of directors to
review; and
• Indalex paid a dividend of approximately $76 million
to its shareholders. 104
Because, Indalex knew or should have known that the
payment of the dividend would (according to plaintifl)
harm Indalex, and Indalex knew that Kirkland provided
advice to Indalex regarding the dividend, at a minimum,
Indalex was on inquiry notice of its claims.
Nevertheless, throughout his complaint, plaintiff
repeatedly claims that the statute of limitations
should be tolled because Indalex was unaware of
the alleged "investment conflict" Kirkland "deliberately
concealed." 105 But this allegation also cannot save
plaintiff's claims because the undisputed facts show that
Indalex knew about the PEFs' investments in early
2006---well before the June 2007 Dividend. 106 Indalex's
own Bond Offering Memorandum expressly disclosed

the Kirkland partners' investments. 107 Indalex shared
the document with its creditors and also sent the Bond
Offering Memorandum to 23 of its senior executives
in early 2006. 108 Plaintiff has nothing to refute this
evidence.
*43 Furthermore, now that plaintiff must support his
allegations with evidence, he cannot argue, as he did
in opposition to Kirkland's motion to dismiss, that the
only people at Indalex who knew that certain Kirkland
partners invested in funds that invested in funds that
invested in Indalex were allegedly self-dealing fiduciaries
on Indalex's board of directors. 109 See Bovay v. H.H.
Byllesby & Co., 38 A.2d 808 (Del. 1944) (applying selfdealing fiduciary exception to toll statute of limitation).
The undisputed facts confirm that the PEFs' investments
were known to non-insider employees and executives of
Indalex long before Indalex declared the dividend. No
one-not a bondholder, not Cravath (counsel for the
bondholders), and not a single Indalex employee-ever
complained about the PEFs' investments. Indalex knew
of the facts comprising all of his claims against Kirkland
immediately after the dividend. Therefore, plaintiff cannot
rely on tolling principles to save his untimely claims and
the Court should enter judgment for Kirkland because
plaintiff failed to timely file this action.

B. Plaintiff Cannot Establish Essential Elements Of
Either or His Qaims.
1. Kirkland Did Not Have An
Undisclosed Conflict or Interest.
The gravamen of plaintiff's entire case is his claim that
Kirkland had an undisclosed conflict of interest because
some Kirkland lawyers invested in funds that invested
in funds that invested in Indalex. But the undisputed
evidence confirms that Kirkland disclosed the investments
to Indalex and its creditors and that the de minimis, passive
investments did not create a conflict in any event. Because
there was no conflict, the Court should enter summary
judgment on all claims for Kirkland.
First, as discussed in detail above, the PEFs' investments
were disclosed to Indalex and its creditors at the time of
the Indalex acquisition.
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Second, plaintiffs conflict argument is contrary to
established authority. When evaluating whether a lawyer's
personal interest could give rise to a conflict, "[t]he
circumstances of each potential conflict must be analyzed,
taking into account such factors as the extent and
value of the lawyer's ownership interest relative to
[his or] her overall income and assets and the client's
capitalization, the type oflegal service being provided, and
the possible effect of the lawyer's ownership stake upon
the lawyer's actions and recommendations." Lawyer's
Interests Adverse to Client, ABAIBNA LAWYERS'
MANUAL ON PROFESSIONAL CONDUCT 51:407
(2012); see also Acquiring Ownership in a Client in
Connection with Performing Legal Services, ABA COMM.
ON ETHICS AND PROF 1 RESPONSIBILITY, Formal
Op. 00-418 at 7 (July 7, 2000) ("ABA Comm., Formal
Op. 00-418") ("A lawyer's representation of a corporation
in which she owns stock creates no inherent conflict of
interest.. .. ").
A conflict of interest exists under Rule 1.7 only if there is
a "significant risk" that a lawyer's "personal interest[s]"
will "materially limit[]" the representation of one or more
110
.
c11ents.
Numerous commentators have confirmed that
small ownership interests in clients do not give rise to a
conflict and need not be disclosed. See Lawyer's Interests
Adverse to Client, ABAIBNA LAWYERS' MANUAL
ON PROFESSIONAL CONDUCT 51:407 (2012); see
also id at 51:405 ("Slight interests that would be unlikely
to have much if any impact on a representation do not
even need to be disclosed to the client."); MALLEN
& SMITH, LEGAL MALPRACTICE§ 16.8 (2014 ed.)
(recognizing that conflicts may be avoided by limiting
ownership in a client to a nonmaterial sum, such as less
than 5%). This issue often arises in the analogous context
where a lawyer invests in a mutual fund which invests
in the lawyer's client or adversary. 111 In such instances,
the lawyer is not conflicted when either representing, or
adverse to, one of the mutual fund's portfolio investments.
See ABA COMM., Formal Op. 00-418 at 2, n.7 (citing
authorities that permit lawyers to acquire client stock in
an open market).
*44 Here, the PEFs' investments, individually and
collectively, represented a de minimis indirect interest in
Indalex. Moreover, similar to a mutual fund, the Kirkland
lawyers did not have any control over the management
committee's decision to invest in the Sun Capital

funds. 112 Likewise, when the management committee
committed to the Sun Capital funds, it relinquished all
control over how the Sun Capital funds invested the PEFs'
. al . 113 In short, the Kirkland lawyers' held de minimis
cap1t
indirect interests in Indalex and had no control over those
indirect interests. As such, the indirect investments did not
present a conflict under Rule 1.7.
Nor did the indirect investments violate Rule 1.8. Rule
1.8(a) prohibits lawyers from entering into business
transactions or knowingly acquiring an interest adverse
to a client. See id. However, "Rule 1.8(a) does not ...
apply when the lawyer acquires stock in an open market
purchase or in other circumstances not involving direct
intervention by the client." ABA COMM., Formal Op.
00-418 at n.7 (unlike where a lawyer accepts an interest
in a client in connection with a fee for legal services). As
plaintiffs own expert admits the "[Kirkland's partners]
were not entering into a business transaction [with
Indalex]." 114 Nor did the Kirkland partners acquire an
interest adverse to the client. As investors, their interest
was to see the Sun Capital funds, and their portfolio
companies, like Indalex, succeed.
Because Kirkland disclosed the PEFs' investments and
they do not create a conflict of interest in any event,
plaintiff cannot present any evidence to support the
underlying predicate for all of his claims.

2. Plaintiff Caonot Establish Essential
Elements Of His Aiding And Abetting Claim.

Even assuming this case was timely (it is not), plaintiffs
aiding and abetting claim also fails because plaintiff
cannot establish that Indalex's directors breached their
fiduciary duties or that Kirkland knowingly helped them
to do so. See Houseman v. Sagerman, C.A. No. 8897VCG, 2014 WL 1600724, at *9 (Del. Ch. Apr. 16, 2014)
("[K]nowing participation in a board's fiduciary breach
requires that the third party act with the knowledge
that the conduct advocated or assisted constitutes such a
breach." (quoting Malpiede v. Townson, 780 A.2d 1075,
1097 (Del. 2001)).

a. Plaintiff Cannot Establish An Underlying Breach.
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Plaintiff claims that Kirkland aided and abetted Indalex's
directors in breaching their fiduciary duties when they
declared the June 1, 2007 dividend that allegedly
rendered Indalex insolvent. 115 But plaintiff has no
evidence that the June 1, 2007 dividend actually rendered
Indalex insolvent, and, therefore, cannot demonstrate a
breach, causation, or damages. 116 To prove insolvency,
a trustee "must establish a reasonable estimate of
cash conversion based upon balance sheets, fmancial
statements, appraisals, expert testimony and other
affrrmative evidence." In re Thomas Farm Sys., Inc., 18
B.R. 541, 543 (Bankr. E.D. Pa. 1982) (fmding statement of
the debtor's president not sufficient to satisfy the balancesheet test and establish insolvency) (citing Constructora
Maza Inc. v. Banco de Ponce, 616 F.2d 573 (1st Cir.
1980); In re Fulghum Construction Co., 7 B.R. 629 (Bankr.
M. D. Tenn. 1980)). Courts typically rely on expert
testimony in determining whether a company is insolvent.
See e.g., Brandt v. Samuel, Son&: Co., Ltd. (In re Longview
Aluminum, L.L.C.), C.A. No. 03 B 12184, 2005 Bankr.
LEXIS 1312, at *17 (Bankr. N.D. ill. July 14, 2005) ("It is
generally accepted that whenever possible, a determination
of insolvency should be hued on seasonable appraisals or
expert testimony.") (emphasis added); Miller &: Rhoads,
Inc. Secured Creditors' Trust v. Robert Abbey, Inc. (In
re Miller & Rhoads, Inc.), 146 B.R. 950, 956 (Bankr.
E.D. Va. 1992) ("Numerous cases have held that the
schedules are not dispositive or controlling and that courts
should rely upon more accurate evidence, such as current
appraisals, opinion testimony or actual sales of the assets
in determining insolvency.") (citation omitted); see also In
reAm. Classic Voyages Co., 367 B.R. 500, 508 (Bankr.
D. Del. 2007), affd sub nom., 384 B.R. 62 (D. Del. 2008)
(considering expert testimony in determining insolvency).
*45 Here, plaintiff did not identify a solvency expert
and his only expert, Lawrence Fox, admits that he is

Finnerty reviewed Indalex's records and determined that
the payment of the June 1, 2007 dividend would not
render the company insolvent. Second, Indalex's bonds
continued to trade above par well after the Indalex paid
the June 1, 2007 dividend and Indalex's frrst lien creditors
under the company's revolver permitted the dividend to be
paid. 121 See VFB LLC v. Campbell Soup Co., 482 F.3d
624, 623-33 (3d Cir. 2007) (reviewing contemporaneous
market valuations, including price of bonds, as "strong
evidence that VFI was solvent at the time of' transfer);
In re Old CarCo LLC, 435 B.R. 169, 193 (Bankr.
S.D.N.Y. 2010). Third, Indalex's auditors' determined that
Indalex had "sufficient availability of borrowings and
sufficient ability to generate cash flow and will be able
to continue as a going concern through 2008." 122 See
In re AbitibiBowater Inc., C. A. No. 09--11296, 2010 WL
4823839, at *6 (Bankr. D. Del. Nov. 22, 2010) ("The
Debtors' public fllings substantiate that Bowater was
solvent at the time. For example, in rendering its opinion
on Bowater's Form 1O-K for 2007, the Company's outside
auditors, Pricewaterhouse Coopers, did not express any
going concern qualification.").
Fourth, independent market analysts, including Standard
& Poor's, Moody's, and Goldman Sachs, affrrmed

this view. 123 These contemporaneous opinions of
independent analysts, free of litigation bias, are
compelling evidence oflndalex's solvency, which plaintiff
cannot rebut. See VFB LLC v. Campbell Soup Co., C.A.
No. 02-137, 2005 WL 2234606, at *13 (D. Del Sept.
13, 2005) (noting that assessments of value by investment
analysts and other "contemporaneous evidence of fair
market value has the advantage of being untainted by
hindsight or post-hoc litigation interests"); In re Iridium
Operating LLC, 373 B.R. 283, 349 (Bankr. S.D.N.Y.
2007).

not qualified to opine on issues of solvency. 117 Mr.
Fox's, opinion was limited to the alleged conflicts of
interest and he specifically disavowed any opinion on

*46 Fifth, Indalex continued to operate for more tlum
22 months after it paid the June 1, 2007 dividend, failing
only after aluminwn demand dropped to its lowest levels

solvency as irrelevant to his analysis. 118 Without a

in 20 years. 124 It strains credibility to think that Indalex's
stakeholders sat on their hands for almost two years if
Indalex was insolvent in June of 2007. See In re Prime
Realty, Inc., 380 B.R. 529, 537 (8th Cir. 2007) (finding fact
that debtor "continued to operate as a going concern for
almost a year after it remitted the Transfers" supported
conclusion that debtor was solvent at time of transfer); In

qualified expert, 119 plaintiff cannot rebut the testimony
of Kirkland's expert who concluded that Indalex was
solvent. 120
In fact, the overwhelming undisputed evidence in this
case confirms that the June 1, 2007 dividend did not
render Indalex insolvent. First, Kirkland's expert John
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re Iridium, 373 B.R. at 348 (contemporaneous actions of
stakeholders are powerful evidence of solvency).

dividend was anticipated at the time of the acquisition and
calculated in accordance with the formula set forth in the

Sixth, Indalex management concluded that Indalex would
remain solvent following the payment of a much larger

bond indenture and credit agreement. 131 Indalex retained
FTI to prepare a solvency report to confirm that it could
lawfully proceed. After weeks of inquiry and analysis, FTI

dividend. 125 And lndalex hired FTI to evaluate lndalex's
126

After a thorough analysis, FTI determined
solvency.
that lndalex's assets (debt free) would exceed its liabilities
by over $60 million, even if Indalex paid a $114 million
-rather than $76 million-dividend. 127 During his
deposition, Rick Braun of FTI testified that the solvency
opinion was conservative. 128
Because the undisputed evidence confirms that Indalex
was solvent in June 2007, plaintiff cannot establish that
the Indalex directors breached their fiduciary duties to
Indalex and therefore his aiding and abetting claim against
Kirkland fails.

b. Plaintiff Cannot Demonstrate That Kirkland Knowingly

Assisted The Directors To Breach Their Fiduciary Duties.
Even if plaintiff could prove that the directors breached
their fiduciary duties (and he cannot), he cannot
demonstrate that Kirkland "acted with knowledge"
that the June 1, 2007 dividend violated Delaware law.
"[K]nowing participation in a board's fiduciary breach
requires that the third party act with the knowledge
that the conduct advocated or assisted constitutes such
a breach." Houseman, 2014 WL 1600724 at *9. (quoting
Malpiede v. Townson, 780 A.2d 1075, 1097 (Del. 2001)).
A third party knowingly participates in a breach of the
duty of care if it "knows that the board is breaching its
duty of care and participates in the breach by misleading
the board or creating the informational vacuum," or
otherwise "purposely induce[s] the breach of the duty of
care." Id (quotinglnre Rural Metro Corp. S'holders Litig.,
88 A.3d 54 (Del. Ch. Mar. 7, 2014)).
Here, the undisputed evidence shows that Kirkland
had no knowledge, and no reason to believe, that the
payment of the June 1, 2007 dividend would render
Indalex insolvent. Kirkland appropriately and reasonably
relied on the business judgment of Indalex management,
129

all of
FTI, and external factors in the marketplace,
which indicated that Indalex could pay the June 1, 2007
dividend. 130 The possible payment of the June 1, 2007

confirmed Indalex was solvent. 132 Both management's
and FTI's conclusions were supported by information
in the marketplace and audit reports. 133 Plaintiff has
no evidence that Kirkland knowingly assisted Indalex in
declaring an unlawful dividend and, as a result, plaintiff
cannot prove that Kirkland aided and abetted the Indalex
directors' alleged breach of fiduciary duty.

3. Plaintiff Cannot Establish Essential Elements
Of His Professional Negligence Claim.

*47 Similarly, plaintiff's professional negligence claim
fails because he cannot establish that Kirkland's advice
with respect to the June 1, 2007 dividend fell below the
standard of care. It is well settled that expert testimony
is required to establish the standard of care. 134 See
Pinckney v. Tigani, C.A. No. 02C-08-129, 2004 WL
2827896, at *3 (Del. Super. Nov. 30, 2004) ("It is
well settled under Delaware law that claims of legal
malpractice must be supported by expert testimony.")
(citation omitted).
Plaintiffs expert, Mr. Fox, is an ethicist and litigator
not a transactional lawyer 135 . His experience is in the
field of ethics and professional responsibility, and not
in the payment of publicly disclosed dividends. 136 And
he admits that he is not qualified to opine on corporate
transactions, private equity transactions, valuations, or
solvency issues. 137 Without this expertise, Mr. Fox
cannot establish the standard of care that a "reasonably
prudent" attorney should have exercised "under the
circumstances." 138 See Waldorfv. Shuta, 142 F.3d 601,
625 (3d Cir. 1998) (holding expert witness must have
specialized knowledge regarding the area of testimony
based on practical experience, academic training, and/or
credentials).
In contrast, the admissible evidence confirms that
Kirkland met the appropriate standard of care with
respect to the work it performed on behalf of
Indalex. Kirkland's three experts have testified that
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Kirkland's professional services in connection with the
preparation of the written consents approving the June
1, 2007 dividend satisfied the applicable standards
of skill, care and diligence for competent counsel in

own bald assertion that Kirkland violated the standard of
care and the undisputed evidence demonstrates otherwise,
plaintiff's professional negligence claim fails.

similar circumstances, 139 Kirkland acted consistent with
customary practice in private equity transactions when it
undertook to represent Indalex, and when it negotiated

IV. CONCLUSION
*48 For the reasons set forth above, the Court should
enter summary judgment for Kirkland on plaintiff's
untimely claims.

the wording of the solvency opinion with Ffl, 140
and Indalex's Board of Directors was well-informed,
thoughtful, and acted in accordance with good corporate
governance practices when it declared the June 1, 2007
dividend. 141 Because plaintiff has nothing other than his

All Citations

Not Reported in B.R., 2016 WL 6394296
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3

Kirkland & Ellis LLP's Motion for Summary Judgment (the "Motion") (Dkt. No. 68).
Complaint the "Complaint") (Dkt. No. 1 ).

Throughout these Proposed Findings, the Court adopts the parties' parlance with respect to the term "lndalex" and uses
that term to refer collectively to lndalex Holdings Finance, Inc. and its subsidiaries.

4
5
6
7
8

9

28 U.S.C. § 157(c)(1 ); Fed. R. Bankr. P. 9033(a) .
Del. Bankr. L.R. 7012-1.
Cf. Wei/ness tnt'! Network, Ltd. v. Sharif, 575 U.S. 1932, 1948 (2015).

The Debtors are: IH 1, Inc. f/kla lndalex Holdings Finance, Inc., IH 2, Inc. f/kla lndalex Inc., IH 3, Inc. f/k/a lndalex Holding
Corp., IH 4, Inc., f/kla Caradon Lebanon, Inc. and IH 5, Inc., f/k/a Dolton Aluminum Company, Inc.
Agreed Order Converting the Debtors' Chapter 11 Cases to Chapter 7 Cases Pursuant to 11 U.S. C. § 1112(b) and
Reaffirming Rights Under Final Order (I) Authorizing the Debtors (A) to Obtain Post-Petition Financing Under 11 U.S. C.
§§ 105, 361 , 362, 364(c)(1), 364, 364(c)(2), 364(c)(3), 364(d)(1) and 364(e) and (B) to Utilize Cash Collateral Under 11
U.S. C. § 363 and (II) Granting Adequate Protection Under 11 U.S. C. §§ 361 , 362, 363 and 364 (Dkt. No. 702).
On July 20, 2009, this Court approved the sale of substantially all of the Debtors' assets. See Order Pursuantto 11 U.S. C.
§§ 105(a), 363(b), (f) , (1) and (m) and 365, and Fed. R. Bankr. P. 2002, 6004, 6006, and 9014: Authorizing and Approving
(A) Acquisition Agreement, (B) Sale of Certain Assets Free and Clear of Liens, Claims and Interests, (C) Assumption and
Assignment of Certain Executory Contracts and Unexpired Leases and (D) Related Relief (Dkt. No. 516).

10

7/20/05 lndalex Aluminum Solutions Group Memorandum (Dkt. No. 70 Defendant's Ex. 12).

11

/d.

12
13

8/12/2005 E- Mail from D. Gessner re: "Sun/lndalex Diligence" and Attachments, Ex. 3 to Plaintiffs Opposition to

/d.
Defendant's Motion for Summary Judgment ("Answering Brief') (Dkt. No. 73).

14
15

2/2/2006 Kirkland Statement of Legal Services Rendered (Dkt. No. 73 Plaintiffs Ex. 5).

16

See Declaration of Timothy R.J. Stubbs in Support of Chapter 11 Petitions and First Day Relief (Dkt. No. 70 Defendant's
Ex. 72); Acquisition Summary lndalex Holding Corp. (Dkt. No. 70 Defendant's Ex. 24).
9/16/2005 Stock Purchase Agreement (Dkt. No. 73 Plaintiff's Ex. 4).

17

Offering Memorandum (Dkt. No. 70 Defendant's Ex. 23).

18

2/2/2006 Kirkland Statement of Legal Services Rendered (Dkt. No. 73 Plaintiff's Ex. 5); Select Pages of Transcript of
Deposition of Carol Anne Huff Dated 5/28/14 (Dkt. No. 70 Defendant's Ex. 13).

19

Offering Memorandum (Dkt. No. 70 Defendant's Ex. 23).

20

/d. at A412-13, A630.

21

/d.

22
23

Acquisition Summary lndalex Holding Corp. (Dkt. No. 70 Defendant's Ex. 24).
Complaint 1f21; Memorandum of Law in Support of Kirkland & Ellis LLP's Motion for Summary Judgment9 ("Memorandum
in Support of Summary Judgment") (Dkt. No. 69) (citing Complaint).
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Acquisition Summary lndalex Holding Corp. (Dkt. No. 70 Defendant's Ex. 24).
Offering Memorandum 210 (Dkt. No. 70 Defendant's Ex. 23) at A630.

26

Select pages of Transcript of Deposition of Jack Levin, (Dkt. No. 70 Ex. 1 ).

27

Acquisition Summary lndalex Holding Corp. (Dkt. No. 70 Defendant's Ex. 24). Certain specifics of the investments, such
as the amount invested by Kirkland partners in each PEF, the percentage of the PEF invested in a Sun Capital fund
and the total capital of each Sun Capital fund were redacted from the submissions in the public record. As they are not
relevant to the rulings in this case, the Court has not disclosed this information.

28

lndalex Holdings Finance, Inc. Form 10-K for the Year Ended December 31, 2007 (Dkt. No. 70 Defendant's Ex. 55).

29
30

Kirkland Engagement Letter (Dkt. No. 70 Defendant's Ex. 31 ).

31

/d.

32
33

/d.
/d. The full disclosure regarding Kirkland's dual representation of Sun Capital and lndalex is as follows:
As you know, we have represented and represent Sun Capital Partners, Inc. and its affiliated investment funds and
management companies (together, "Sun") on a variety of matters, including Sun's investment in you and anticipate
that we will represent Sun in future matters. You are a portfolio company of Sun. This confirms that K&E LLP has
informed you of its representation of Sun on a variety of matters, including Sun's investment in you, and that you
consent to, and waive any conflict or other objection with respect to K&E LLP's representation of Sun, its affiliates
or portfolio companies in connection with any and all (i) matters in which K&E LLP currently represents Sun, its
affiliates or portfolio companies, including the lndalex Matters, (ii) past matters in which K&E LLP represented you,
Sun, Sun's affiliates or Sun's portfolio companies (or any combination thereof) and (iii) future matters in which K&E
LLP might represent Sun (whether or not such matter is related to the lndalex matters). You also agree that K&E
LLP's representation is solely of you, and no other person (other than Sun) has the status of a client for conflict of
interest purposes in connection with the lndalex Matters. In addition, you understand and agrees [sic] that in the
event that K&E LLP or Sun determine that any conflict exists in connection with K&E LLP's representation of you,
K&E LLP may terminate its representation of you and continue its representation of Sun in any matter (whether or
not such matter is related to the lndalex Matters). All files relating to Sun, its affiliates or portfolio companies will
be kept confidential and unavailable to you. In addition, we will not be obligated to disclose to you any confidential
information of Sun, its affiliates or portfolio companies that K&E LLP leams in the process of representing Sun, its
affiliates or portfolio companies.
/d. at A 184 1.
lndalex Holdings Finance, Inc. Form 10-K for the Year Ended December 31, 2006 (Dkt. No. 70 Defendant's Ex. 54);
Select Pages of Transcript of Deposition of Michael Alger Dated 4/26/12 (Dkt. No. 70 Defendant's Ex. 33).
Sun Adversary Complaint ,-r 113 (Dkt.No.70 Defendant's Ex.25); 2/2/06 Indenture (Dkt. No. 74 Defendant's Ex. 82).

34
35
36
37
38
39
40

/d.

See 5/31/07 Blocked Analyzed Checking Statement for lndalex Inc. (Dkt. No. 73 Plaintiffs Ex. 29).

/d.
/d.
/d. lndalex Inc. also paid approximately $3.1 million in bond interest once the bonds were actually redeemed.
5/14/07 FTI Engagement Letter (Dkt. No. 70 Defendant's Ex. 40).

41

/d.; 6/1/07 Final FTI Report (Dkt. No. 70 Defendant's Ex. 35).

42
43

FTI Engagement Letter (Dkt. No. 70 Defendant's Ex. 40).

44
45
46
47
48
49

Final FTI Report (Dkt. No. 70 Defendant's Ex. 35); Emails from Steven Liff and Jeremy Liss re: FTI Report (Dkt. No. 73
Plaintiffs Exs. 44 and 45).
Email from Brandon Smith re: K&E Comments to FTI Report (Dkt. No. 70 Defendant's Ex. 48).
See Final FTI Report (Dkt. No. 70 Defendant's Ex. 35).

Email from Steven Lift re: FTI Report (Dkt. No. 73 Plaintiffs Ex. 44).
Excerpt of Transcript of Deposition of Kevin Shultz (Dkt. No. 73 Plaintiffs Ex. 43).
Select Pages of Transcript of Deposition of Richard Braun (Dkt. No. 70 Defendant's Ex. 44).
Email from Ted Frankel re: FTI Proposal Letter (Dkt. No. 73 Plaintiffs Ex 32)

50

/d.

51

Email from Ted Frankel re: Board Consents to AAG Dividend (Dkt. No. 73 Plaintiffs Ex. 31 ).
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See 6/29/07 Analyzed Checking Statement for lndalex Inc. (Dkt. No. 73 Plaintiffs Ex. 29).
See, e.g., Memorandum in Support of Summary Judgment 9.
July 10--Q (defined below).
lndalex Holdings Finance, Inc., Quarterly Report for the Period Ended July 1, 2007 (Form 10--Q) (Aug. 10, 2007) (Dkt.
No. 70 Defendant's Ex. 50).

56
57

58

/d. at 28, A2019.
lndalex Holdings Finance, Inc., Quarterly Report for the Period Ended April 1, 2007 (Form 10-Q) 27 (May 18,
200 7), h ttps :1/www .sec. g ovIArch ives/ed g ar/data/135166 7/000 11 046590 704 1485/a07-12625 _ 11 Oq. htm. Review of the
April1 0-Q is proper under the Court's judicial notice authority. Federal Rule of Evidence 201 (b), (c)(1) & (d). The Court is
not taking judicial notice for purposes of the truth of the matters asserted, only for the fact of what is stated in the report.
Miller v. Sun Capital Partners, Inc., Adv. Proc. No. 10-52279 (Bankr. D. Del) , subsequently withdrawn by the Delaware
District Court and docketed as Miller v. Sun Capital Partners, Inc., Case No. 13-1996-RGA (D. Del).

59
60

7/30/10 Sun Adversary Complaint (Dkt. No. 1, Adv. Proc. No. 10-52279; Dkt. No. 70 Defendant's Ex. 25).

61
62

3/4/11 Tolling Agreement (Dkt. No. 70 Defendant's Ex. 62).

63
64

See Answering Brief 16 n. 10.

/d.
/d. 1f1, at A2939.
"To decide a motion to dismiss, courts generally consider only the allegations contained in the complaint, exhibits attached
to the complaint and matters of public record." Schmidt v. Skolas, 770 F.3d 241, 249 (3d Cir. 2014) .

65

See Letter Ruling Dated October 2, 2012 Denying Kirkland & Ellis LLP's Motion to Dismiss the Trustee's Complaint 7
(the "Letter Ruling") (Dkt. No. 20) ("According to the Complaint, the Trustee on April 17, 2012 first learned from a
Sun Capital Partners insider that [Kirkland] had a conflicting interest in the dividend transaction.") (emphasis added).
Relying on the Complaint, the Court did not analyze whose knowledge was relevant in a statute of limitations analysis.

66
67

See discussion infra Section II.
See id.
Order Approving Stipulation Regarding Sixth Amended Scheduling Order (the "Sixth Amended Scheduling Order") (Dkt.
No. 55); Order Approving Stipulation Regarding Eighth Amended Scheduling Order (Dkt. No. 62).

68

Sixth Amended Scheduling Order.

69

For example, the Trustee devotes nearly an entire page of the Answering Brief to criticizing the manner in which Kirkland's

70
71

proffered experts undertook their respective conflict checks.
Fed. R. Civ. P. 56( a) (applicable to adversary proceedings by Fed. R. Bankr. P. 7056).

Gans v. Mundy, 762 F.2d 338, 341 (3d Cir. 1985) (quoting Flying Diamond Corp. v. Penna/una & Co., 586 F.2d 707, 713
(9th Cir. 1978)); see also Liquidating Tr. of U.S. Wireless Corp. (In re U.S. Wireless Corp.), 386 B.R. 556, 559 (Bankr.
D. Del. 2008) ("Summary judgment is designed 'to avoid trial or extensive discovery if facts are settled and dispute turns
on [an] issue of law.' " As such, "summary judgment's operative goal is 'to isolate and dispose of factually unsupported
claims or defenses' in order to avert 'full-dress trials in unwinnable cases ... .' ").

72
73
74
75
76
77

See Fed. R. Civ. P. 56(c).
Young v. Pennsauken Twp. Sch. Dist., 47 Fed.Appx. 160, 161 (3d Cir. 2002) (per curiam): U.S. Wireless, 386 B.R. at560.
U.S. Wireless, 386 B.R. at 559.

/d. at 560.
Dembsky v. Frommer, Lawrence & Haug, LLP (In re Lambertson Truex, LLC), 458 B.R. 155 158 (Bankr. D. Del. 2011 ).
Delta Mills, Inc. v. GMAC Commercial Fin. LLC. (In re Delta Mills, Inc.), 404 B.R. 95, 105 (Bankr. D. Del. 2009) (quoting
Mesnick v. Gen. Elec. Co., 950 F.2d 816, 822 (1st Cir. 1991 )).

78

/d.; see also Blunt v. Lower Merion Sch. Dist., 767 F.3d 247, 265 (3d Cir. 2014) ("[M]ere allegations are insufficient, and
only evidence sufficient to convince a reasonable factfinder to find all of the elements of the prima facie case merits
consideration beyond the Rule 56 stage." (quoting Lauren W. v. DeF/aminis, 480 F.3d 259, 266 (3d Cir. 2007) )).

79
80

Ce/otex Corp. v. Catrett, 477 U.S. 317,322 (1986) ; Freeman v. Miller, 615 Fed.Appx. 72,75 (3d Cir. 2015) (per curiam);
Delta Mills, 404 B.R. at 105.
Arizona v. California, 460 U.S. 605,618 (1983), reh'g denied, 462 U.S. 1146 (1983) (citing 18 JAMES WM. MOORE
& THOMAS S. CURRIER, MOORE'S FEDERAL PRACTICE 1f 0.404 (2d ed. 1982)); see also Ogbudimkpa v. Ashcroft,
342 F.3d 207, 210 n.7 (3d Cir. 2003) (stating that "once an issue has been decided, parties may not relitigate that issue
in the same case. ").
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81

Tse v. Ventana Med. Sys., Inc., 123 F. Supp. 2d 213, 221 (D. Del. 2000) (citing Fagan v. City of Vineland, 22 F.3d 1283,

82

1290 (3d Cir. 1994)).
/d. (citing Schulz v. Onan Corp., 737 F.2d 339, 345 (3d Cir. 1984)).

83

Philip Servs. Corp. v. Luntz(ln re Philip Servs. (Del.), Inc.), 267 B.R. 62 (Bankr. D. Del. 2001) (citing Arizona v. California,
460 U.S. at 618).

84

Quem v. Jordan, 440 U.S. 332, 347 n 18 (1979) ; Cf. Ogbudimkpa, 342 F.3d at 210 n.7 (courts need not infer
decisions on issues from summary decisions) (citing 18B CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND
PROCEDURE§ 4478 (2d ed. 2002) ; see also Univ. Hasps. of Cleveland v. Emerson E/ec. Co., 202 F.3d 839, 848 n.6
(6th Cir. 2000) (refusing to presume that a "footnote tersely stating [the conclusion] without discussion" constituted law

85
86
87
88
89

90
91

of the case)).
Wiest v. Tyco E/ecs. Corp., 812 F.3d 319, 330 (3d Cir. 2016) (holding that the law of the case doctrine does not apply to
a prior ruling on a motion to dismiss and arguments to the contrary are "meritless").
Tse, 123 F. Supp. 2d at 222 (citing Mcintyre v. Phi/a. Suburban Corp., 90 F. Supp. 2d 596, 603 n. 5 (E.D. Pa. 2000)).
Hazen v. Modern Food Servs., Inc., 113 Fed.Appx. 442, 444 (3d Cir. 2004)
372 A.2d 168 (Del. 1976).
Answering Brief 17.
On December 31, 2014, the Honorable Peter J. Walsh retired, and on January 8, 2015, this adversary proceeding was
re-assigned to the undersigned.
Laventho/, 372 A.2d at 170-71 (this was an enlargement, or expansion, of the principle enunciated in Bovay v. H.M.
Byl/esby & Co., 22 A.2d 138 (Del. Ch. 1941 )).

92
93
94

95

Kahn v. Seaboard Corp., 625 A.2d 269 (Del. Ch. 1993); see also discussion infra.
See Letter Ruling 7.
Even if the Court is incorrect, at most, the doctrine would bar (within the Court's discretion) any re-examination of whether
the statute of limitations is tolled, not whether plaintiff is on inquiry notice. This would not alter the Court's conclusion as
tolling, itself, is assumed for purposes of this decision. See discussion infra.
Compare Webster v. Fujitsu Consulting, Inc. (In re Nettel Corp.), 2007 WL 2119029, at *1 (Bankr. D.D.C. July 20, 2007)
("The law of the case doctrine does not apply to this proceeding because th[is] proceeding is not the same adversary
proceeding ... and involves different parties.") with In re Pilgrim's Pride Corp., 442 B.R. 522, 530 (Bankr. N.D. Tex.
201 0) ("The law of the case doctrine applies in adversary proceedings in a bankruptcy case, and even between separate
adversary proceedings in the same bankruptcy case.")

96

Kirkland states:
Although the parties agree that Delaware's three-year statute of limitations applies to [the Trustee's] aiding and
abetting claim, they disagree as to whether Delaware's (three years) or Illinois' statute (two years) applies to [the
Trustee's] professional negligence claims. Because [the Trustee's] claims are time-barred under either statute, for
purposes of his motion only, [Kirkland] assumes that Delaware's three-year statute applies to both claims.
Memorandum in Support of Summary Judgment 20.

97
98

Pomeranz v. Museum Partners, L.P., 2005 WL 217039, at *3 (Del. Ch. Jan. 24, 2005) (quoting Wai- Mart Stores, Inc. v.
AIG Life Ins. Co., 860 A.2d 312, 319 (Del. 2004) ).
See EBS Litig. LLC v. Barclays G/oballnv'rs., N.A., 304 F.3d 302, 305 (3d Cir. 2002) (holding that certain claims tied to

99

See id. (citing In re Dean Witter P'ship Utig., 1998 WL 442456, at *6 (Del. Ch. July 17, 1998)) (stating that plaintiffs'

100

untimely claims would be barred unless they demonstrated a basis for tolling the various limitations periods).
11 U.S.C. § 108(a) provides:
(a) If applicable non bankruptcy law, an order entered in a non bankruptcy proceeding, or an agreement fixes a period

a dividend transaction accrued upon distribution of the subject dividend).

within which the debtor may commence an action, and such period has not expired before the date of the filing of
the petition, the trustee may commence such action only before the later of( 1) the end of such period, including any suspension of such period occurring on or after the commencement of
the case; or

101

(2) two years after the order for relief.
See Tolling Agreement ,-r1 (Dkt. No. 70 Defendant's Ex. 62). In essence, the Tolling Agreement tolled, or paused, the
statute of limitations clock for one year, using March 14, 2011, as the start date. Thus, once March 14, 2012, came
around, the Trustee had the six days remaining under the "1 08(a) clock" to file the Complaint, assuming no common
law tolling doctrine applied.
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102

Stevanov v. O'Connor, 2009 WL 1059640, at *7 (Del. Ch. Apr. 21, 2009) ("To survive a motion for summary judgment
as to a cause of action that accrued outside the statute of limitations, [the nonmoving party] then would have the burden
of showing a reasonable inference that one of the tolling doctrines recognized in Delaware applies."); U.S. Cellular lnv.
Co. of Allentown v. Bell Atlantic Mobile Sys., Inc., 677 A.2d 497, 503 (Del. 1996) (citing Kahn v. Seaboard Corp., 625
A.2d 269, 277 (Del. Ch. 1993)) ("Summary disposition may be appropriate ... where the plaintiff has not pled, and/or the
record is devoid of facts indicating, that the statutory limitations period should not run ... or is tolled.").

103

EBS Litig. LLC, 304 F.3d at 305 ("Delaware law recognizes three potential sources of tolling: (1) the doctrine of inherently
unknowable injuries; (2) the doctrine of fraudulent concealment; and (3) the doctrine of equitable tolling.").

104

Pomeranz v. Museum Partners, L.P., 2005 WL 217039, at *3 (Del. Ch. Jan. 24, 2005) (quoting Dean Witter, 1998 WL
442456, at *6); see also Bokat v. Getty Oil Co., 262 A.2d 246, 251 (Del. 1970) (denying plaintiff the benefit of tolling
and distinguishing a prior Delaware Supreme Court case, Bovay v.H.M. Byllesby & Co., 38 A.2d 808 (Del. 1944), on the
basis that in Bovay the running of the statute had been tolled by the plaintiffs' ignorance of the defendants' actionable
self-dealing), overruled in part on other grounds by Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031 (Del.
2004); Kahn, 625 A.2d at ("The Bokat court distinguished the 1944 Bovay case on the ground that the complaint in Bokat
made it clear that plaintiffs had known all of the acts alleged to give rise to liability for more than three years before they
attempted to add the defendant as a party. Thus, the Supreme Court treated Bovay as a case in which the running of the
statute had been tolled by ignorance of defendants' actionable self-dealing.").

105
106
107

Pomeranz, 2005 WL 217039, at *3 (quoting Dean Witter, 1998 WL 442456, at *6 ).
/d. (citing Dean Witter, 1998 WL 442456, at *7) (emphasis added); see also Microsoft Corp. v. Amphus, Inc., 2013 WL
5899003, at *17 (Del. Ch. Oct. 31, 2013) (quoting Pomeranz, 2005 WL 217039, at *3 ).
Capitalization of lndalex Holdings Finance, Inc. As of Closing of Management Equity Offering (Dkt. No. 74 Defendant's
Ex. 77).

108

In the Letter Ruling, the Court did not do an analysis of this issue. To the extent that the Trustee asserts here that the
Letter Ruling is law of the case on whose knowledge matters, the Court disagrees.

109

Official Comm. of Unsecured Creditors v. R.F. Lafferty & Co., 267 F.3d 340,356 (3d Cir. 2001) (discussing causes of
action brought by Committee as a representative of the estate).

110
111

11 U.S.C.§ 541 (a)(1 ).

PAHLitig. Trust v. Water St. Healthcare Partners L.P. (In re Physiotherapy Holdings, Inc.), 2016 WL 3611831, at *13
(Bankr. D. Del. June 20, 2016) (citing 7 COLLIER ON BANKRUPTCY ,-r 323.03[2] (Alan N. Resnick & Henry J. Sommer
eds., 16th ed.)).

112

R.F. Lafferty & Co., 267 F.3d at 356 (quoting Hays & Co. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 885 F.2d 1149,

113

1154 (3d Cir. 1989)).
/d. ("For example, if the debtor has a claim that is barred at the time of the commencement of the case by the statute
of limitations, then the trustee would not be able to pursue that claim, because he too would be would barred. He could
take no greater rights than the debtor himself had." (quoting S. REP. NO. 95--989, at 82 (1978), as reprinted in 1978
U.S.C.C.A.N. 5787, 5868)).

114 /d.

("the appropriate frame of reference for section 541 is the state of the debtor as of the commencement of the
bankruptcy").

115

See Hays & Co., 885 F.2d at 1155 (claims brought pursuant to the trustee's avoidance powers under the Bankruptcy
Code are creditor causes of action).

116
117
118

Lafferty, 267 F.3d at 356 .
PAHLitig. Trust v. Water St. Healthcare Partners L.P. (In re Physiotherapy Holdings, Inc.), 2016 WL 3611831, at *14
(Bankr. D. Del. June 20, 2016).
/d. (debtor in possession's pre petition release is not binding on trustee and the creditors bringing a post-petition avoidance
action, as they were not party to the release).

119

Cf. In re AMC lnv'rs, LLC, 551 B.R. 148 (D. Del. 2016) (the Debtor's knowledge, not that of the creditor granted standing
by the bankruptcy court to pursue causes of action on behalf of the estate, was relevant for purposes of the statute of
limitations analysis: "Delaware law required the Bankruptcy Court to evaluate when Debtors discovered facts constituting
the basis for the breach of fiduciary duty claims, or the existence of facts sufficient to put Debtors on inquiry notice.")

120

EBS Litig. LLC v. Barclays Globallnv'rs. , N.A., 304 F.3d 302, 305 (3d Cir. 2002) (setting forth the analytical framework
for determining whether tolling applies under Delaware law).

121
122

Complaint ,-r 40.

In re Dean Witter P'ship Litig., 1998 WL 442456, at *7 (Del. Ch. July 17, 1998).
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123 Memorandum in Support of Summary Judgment 25.
124 Kirkland Engagement Letter (Dkt. No. 70 Defendant's Ex. 31 ).
125 May 18, 2007 email from Ted Frankel to Mike Alger (Dkt. No. 73 Plaintiff's Ex. 32); July 11, 2006 email from Jeremy Liss
to Mike Alger (Dkt. No. 73 Plaintiff's Ex. 33).

126 May 31, 2007 email from Ted Frankel of Kirkland to, among others, Mike Alger and Sun Capital employees (Dkt. No.
73 Plaintiff's Ex. 31 ).

127 See 6/29/07 Analyzed Checking Statement for lndalex Inc. (Dkt. No. 73 Plaintiff's Ex. 29).
128 Answering Brief 14 (citing Dkt. No. 73 Plaintiff's Ex. 34).
129 Complaint 1l 4; see also id. 1l 48 (various Sun Capital-related persons breached their fiduciary duties to lndalex by
"declaring a dividend which benefitted them and rendered lndalex insolvent and/or was made at a time when lndalex
was already insolvent.").

130 The July 10-Q, while not containing theApril1 0--Q figures, reflects that lndalexwas balance sheet solvent on of December
31, 2006, only six months prior to the Dividend.

131

Indeed, Plaintiff's proffered expert on professional negligence relies on the existence of the July 10-Q, stating that "[a]nd
last is the fact thatthe payment of this dividend resulted in the balance sheet of lndalex, Inc., the entity paying the dividend,
reflecting that its balance sheet liabilities exceeded its balance sheet assets."). Supplemental Report of Lawrence J. Fox
3 (Dkt. No. 73 Plaintiff's Ex. 49) at B453.

132 See Am. tnt'/ Grp. v. Greenberg, 965 A.2d 763, 813 (Del. Ch. 2009) ("If AIG's public filings had given the Stockholder
Plaintiffs good reason to be suspicious about the existence of a claim more than three years before the filing of that
claims-i.e., if the public filings provided them with inquiry notice-tolling would have then stopped and the Stockholder
Plaintiffs would now be barred."), affd sub nom. Teachers' Ret. Sys. of La. v. PriceWaterHouseCoopers LLP, 11 A.3d
228 (Del. 2011) (en bane).

133 To be clear, the Court is not making any factual findings or legal conclusions regarding whether lndalex was or was not
134

insolvent, or, if so, the cause of the insolvency.
The Trustee argued that only the Trustee's knowledge was relevant, but Kirkland argued that "[b)ecause the undisputed
facts show that lndalex itself disclosed the Kirkland partners' investments ... lndalex[ ) bondholders and shareholders
were on inquiry notice" of the Trustee's claims. Reply in Support of Kirkland & Ellis LLP's Motion for Summary Judgment
3 ("Reply in Support of Summary Judgment'') (Dkt. No. 74). While the Court's focus is not on the Alleged Investment
Conflict, Kirkland is correct that under certain circumstances what stockholders or creditors should have known is the
operative question.

135 See, e.g. , Am. tnt'/ Grp., 965 A.2d at 812-14 (examining whether plaintiff stockholder, not the corporation, had inquiry
notice of the purported derivative claims).

136 Microsoft Corp. v. Amphus, Inc., 2013 WL 5899003, at *18 (Del. Ch. Oct. 31, 2013) (struggling with the same question
before this Court, namely "whose knowledge matters?" and deciding for purposes of that case that it will focus on the
plaintiff's knowledge and not that of the nominal defendant corporation; also noting that the "Court's prior decisions
addressing laches in the derivative context appear to focus on the plaintiff's knowledge"). The analysis performed herein
is consistent with the Chancery Court's approach as it focuses on lndalex's knowledge because the Trustee, as plaintiff,
is asserting a section 541 action.

137 See generally N. Am. Catholic Educ. Programming Found. , Inc. v. Gheewalla, 930 A.2d 92 (Del. 2007) (under Delaware
law, creditors of an insolvent corporation have standing to pursue derivative actions on behalf of a corporation for breach
of fiduciary duties).

138 See In re Dean Witter P'ship Litig., 1998 WL 442456, at *8 (Del. Ch. July 17, 1998) (rejecting a tolling argument where
all the information necessary to put the plaintiff on notice of his claim was found in one annual report).

139 The Trustee's counsel argued that: (i) the only people with knowledge were insiders who had no interest in pursuing
a claim (Transcript 54); and (ii) that in order to put lndalex on inquiry notice, there would have to be "someone in
management in a position to do something about it, or anyone on the Board, knew. But I say since they were self-dealing
fiduciaries, everyone one of them had an interest." (Transcript 66). The doctrine is also mentioned footnote 10 of the

140
141
142
143

Answering Brief. Answering Brief 16 n. 10.
In re Marvel Entm't Grp., Inc., 273 B.R. 58, 74 (D. Del. 2002)

/d.
See id.
See In re AMC lnv'rs, LLC, 551 B.R. 148, 154 (D. Del. 2016).
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144
145
146
147
148
149

Marvel, 273 B.R. at 76.
ld. (citing Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984))
ld.
ld. at 77 (citing Hecht v. Resolution Tr. Corp., 635 A.2d 394, 401 (1994) ).
ld.
ld. at 76; The Court notes that both parties cite Lease Resolution Corp. v. Lamey, 719 N.E.2d 165 (Ill. App. Ct. 1999) for
Illinois law on the doctrine of adverse domination. Answering Brief 16 n.1 0; Reply Brief 12 n.13. The Trustee is correct that
Illinois recognizes a variation of the adverse domination doctrine. But, the doctrine creates only a rebuttable presumption
that knowledge will be unavailable to others as long as the wrongdoers control the corporation. Kirkland is correct that
the presumption may be rebutted by evidence that persons other than the culpable directors had knowledge of the cause
of action and the ability and motivation to bring the cause of action. ld. at 173; Flynn v. Gecker(ln re Emerald Casino,
Inc.), 2009 WL 3678925 (N.D. Ill. Nov. 3, 2009) ("Such evidence, if proven, would make the doctrine inapplicable.") (citing
Lamey, 719 N.E.2d at 173). Applying Illinois law, therefore, would not change the result.

150
151
152

Declaration of Douglas C. Gessner, P.C., (Dkt. No. 70 Defendant's Ex. 7). This declaration was submitted in the Sun
Adversary and was made in support of the Sun Capital Defendants' Opposition to Motion to Disqualify Kirkland & Ellis LLP.
ld.

w18, 17, 13

Further, multiple emails relied on by the Trustee in the Answering Brief show that Kirkland was providing advice with
respect to the very acts that form the basis of the Trustee's claims. See Kirkland's Statement of Legal Services Rendered
February 2, 2006 (reflecting 5,109 hours of work in connection with the Acquisition and that, even then, Kirkland was
billing time related to AAG and a solvency analysis) (Dkt. No. 73 Plaintiffs Ex. 5); May 14, 2007 email from Jeremy Liss of
Kirkland to Mike Alger of lndalex (regarding AAG, the distributable reserves and board resolutions) (Dkt. No. 73 Plaintiffs
Ex. 30); May 31, 2007 email from Ted Frankel of Kirkland to, among others, Mike Alger and Sun Capital employees
(regarding the Dividend with attached consents and a spreadsheet showing the allocation among stockholders) (Dkt. No.
73 Plaintiffs Ex. 31; May 18, 2007 email from Ted Frankel to Mike Alger (stating that no solvency opinion is needed for
lndalex UK) (Dkt. No. 73 Plaintiffs Ex. 32); July 11, 2006 email from Jeremy Liss to Mike Alger (regarding Dividend) (Dkt.
No. 73 Plaintiffs Ex. 33); May 30, 2007 email from Brandon Smith of Kirkland to, among others, Mike Alger (regarding
Kirkland's comments to the FTI Report and attached red line) (Dkt. No. 73 Plaintiffs Ex. 48).

153
154
155

See Complaint W 54- 2.
ld. 1f57.
The Court is applying Delaware law with respect to Count II of the Complaint. In the Memorandum in Support of Summary
Judgment, Kirkland briefed Delaware case law, which went unrebutted in the Trustee's Answering Brief. Further, to the
extent that the Trustee referred to applicable law at all on Count II, he referred to The Delaware Rules of Professional

156
157

Conduct or the model rules. See Answering Brief 32, 38 n. 19, 39.
Middlebrookv. Ayres, 2004 WL 1284207, at*5 (Del. Super. Ct. June 9, 2004) (quoting Weaverv. Lukoff, 1986WL 17121,
at *1 (Del. July 1, 1986)), aff'd, 867 A.2d 902 (Del. 2005).
See Flowers v. Ramunno, 2011 WL 3592966, at *2 (Del. Aug. 16, 2011) ("[l]t is well-settled that expert testimony is
necessary to support a claim of legal malpractice, except in those cases where the attorney's mistakes are so obvious
that such testimony is not required. "); see also Brooke v. Elihu- Evans, 1996 WL 659491, at *1 (Del. Aug. 23, 1996)
("Ordinarily, in a legal malpractice action the plaintiffs have the burden of establishing by expert testimony the specific duty
of care imposed on the attorney and its breach. Where the negligence is so obvious as to be within common knowledge
and experience (the common knowledge exception) no expert is needed.")

158
159
160

Elihu-Evans, 1996 WL 659491, at *1 .

161
162

11/13/14 Expert Report of Lawrence J. Fox ("Fox Report") (Dkt. No. 70 Defendant's Ex. 65) at A3025-50.

Weaver, 1986 WL 17121, at *1 (citing Larrimore v. Homeopathic Hasp. Assoc. of Del., 181 A.2d 573, 577 (Del. 1962)).
Lorenzetti v. Enterline, 2012 WL 1383186, at *2 (Del. Apr. 18. 2012) (describing exception to expert testimony requirement
as "well-settled" under Delaware law).
Mr. Fox readily admits that he is not an expert on corporate transactions, private equity dealings, business valuations
and solvency issues, and he does not opine on such issues. Select Pages of Transcript of Deposition of Lawrence J.
Fox (Dkt. No. 70 Defendant's Ex. 64) at A2990-91.

163

2/11/2015 Supplemental Report of Lawrence J. Fox 15 (Dkt. No. 73 Plaintiffs Ex. 49) ("[T]he standard of care for declaring
a dividend in this case was [also] established by [Kirkland] itself' when it previously advised the lndalex board on the
earlier dividend. "Kirkland[] fail[ed] to conform to its own advice .... "); see also Answering Brief 34 ("Plaintiffs expert,
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Mr. Fox, evaluated [Kirkland]'s conduct not only by the applicable Rules of Professional Conduct, but by [Kirkland]'s own
advice.").

164
165

Answering Brief 31.
Kirkland does not rely on the expert report of P. Clarkson Collins, Jr. for the standard of care. Mr. Collins opined both
that Kirkland's representation of lndalex with respect to the Dividend as well as Kirkland's concurrent representation of
Sun Capital and lndalex satisfied the standards of the Rules. 1/12/15 Expert Report of P. Clarkson Collins, Jr., Esquire
(Dkt. No. 70 Defendant's Ex. 63).

166

Gans v. Mundy, 762 F.2d 338, 343 (3d Cir. 1985) (because standard of care is an element of a malpractice action, Federal
Rule of Civil Procedure 56 requires the nonmoving plaintiff to establish the standard on a motion for summary judgment
once movant/defendant avers facts and to allege that its conduct was not negligent, even if defendant did not provide
an expert report). Here, Kirkland has proffered three expert reports in support of the position that the firm's conduct was
not negligent. Accordingly, the burden has shifted to the Trustee.

167

Bene ville v. Pileggi, 2005 WL 1026947, at *7 (D. Del. Apr. 22, 2005) (citing 3 RONALD E. MALLEN ET AL., LEGAL
MALPRACTICE§ 19.2 (5th ed. 2000)); DAN B. DOBBS ET AL., THE LAW OF TORTS§ 720 (2d ed. 2016) ("attorneys owe
clients the skill, care, knowledge and diligence exercised by reasonable and prudent lawyers in similar circumstances");
Michael P. Ambrosio & Dennis F. Mclaughlin, The Use of Expert Witnesses in Establishing Liability in Legal Malpractice

Cases, 61 Temp. L. Rev. 1351 (Winter, 1988) ("the required standard of conduct is the exercise of professional care
and skill").

168

In re Appeal of lnfotechnology, Inc., 582 A.2d 215, 220 (Del. 1990) ("Thus, it is clear that even though lawyers have
substantive legal duties, which may be congruent with the requirements and objectives of the [Delaware Lawyers' Rules of
Professional Conduct], the latter provide no additional bases for the enforcement of such duties outside of the framework
of disciplinary proceedings."); see also Brooks-McCallum v. Shareef, 2006 WL 3587246 (Del. Super. Ct. Nov. 1, 2006)

169

(holding that plaintiff did not have standing to recover damages based solely on a violation of the professional rules).
See, e.g., Flaig v. Ferrara, 1996 WL 944860, at *3 (Del. Super. Ct. Apr. 15, 1996) ("Violation of the rules does not establish
civil liability or constitute negligence per se.").

170
171
172
173

2015 WL 447607 (Del. Super. Ct. Feb. 3, 2015) .

ld. at *1.
ld. at *4.
ld. ("[A]n alleged Rule violation by the Plaintiff, in itself, does not provide the basis for civil liability as this is contrary to
the Rules' stated purpose.").

174
175
176
177

1996 WL 944860 (Del. Super. Ct. Apr. 15, 1996).

ld. at *2-3 (finding that the Rules do not establi sh substantive legal duties for attorneys nor do they create civil liability
for their breach).
ld.
ld. at *2 (quoting DEL. LAWYERS' R. OF PROF'L CONDUCT pmbl. 120 ("Violation of a Rule should not itself give rise
to a cause of action again st a lawyer nor should it create any presumption in such a case that a legal duty has been

178

breached .... [The Rules] are not designed to be a basis for civil liability.")).
The lnfotechnology court also emphasized that as a "fundamental constitutional principle [it], alone, has the sole and
exclusive responsibility over all matters affecting governance of the Bar." 582 A.2d 215, 220 (Del. 1990) (assessing the

179
180
181
182

Rules in the context of whether an adversary has standing to challenge an alleged conflict of interest).
Flaig, 1996 WL 944860, at *3.

ld.
See Potter v. Peirce, 688 A.2d 894, 897 (Del. 1997) (describing the inability to bring a private cau se of action based on
a violation of the professional rules as already having been confirmed by the Delaware Supreme Court).
See In re Wilmington Sav. Fund Socy v. Dotey, 1994 WL 146370, at *2 (Del. Super. Ct. Feb. 28, 1994) (holding that
an expert witness may refer to the professional rules to bolster a legal malpractice claim to the extent that the rules are
congruent with some independent, substantive duty imposed on lawyers by the common law).

183
184

See Flaig, 1996 WL 944860, at *3 (quoting Dotey, 1994 WL 146370, at *2 ).
ld.; Gatz Properties LLC v. Preston. 2014 WL 1725822 (Del. Super. Ct. Apr. 15, 2014) (in motion to dismiss context,
permitting plaintiff to replead and introduce Rules as evidence of negligence where plaintiffs allege that if they had been
timely notified of the conflict, they would have hired new counsel and new counsel would have properly advanced an
advice of counsel defense such that the result at trial would have been different).
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185
186
187
188

Complaint ,-r 57.
Complaint W 58, 60.
Dickerson v. Murray, 2015 WL 447607, at *4 (Del. Super. Ct. Feb. 3, 2015) (recognizing that a claim of conflict of interest
can pose liability on a negligence theory).
For example, one of the headings in his report is: "The U.K. Subsidiary of lndalex Did Not Have Sufficient Surplus to Pay
the Dividend." Fox Report 13 (Dkt. No. 70 Ex. 65) at A3011.

189

/d. at 15-17, A3012-15 (reporting up the ladder, Rules 1.2 (a), (e), 1.13(b)-(c)); 11-12, A3009-10 (aiding and abetting
a fraud, Rules 1.2(d), 4.1, 1.6)); 17-22, A3015-30 (doing business with a client, Rule 1.8); 7, 16, A3005, A3014 (Antioch
Utig. Tr. v. McDermott Will & Emery LLP, 738 F.Supp.2d 758, 771 (citing to OHIO R. PROF'L CONDUCT 1.13(b) for
quote cited in Fox Report).

190

/d. at 25, A3023 (emphasis added). The Court notes that the Rules do not have the language referred to in this quote.
Further, it is not at all clear that Illinois law differs from Delaware law. The Scope section of the Preamble to the Illinois
Rules states: "Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer's violation of a
Rule may be evidence of breach of the applicable standard of conduct." ILL. R. PROF'L CONDUCT pmbl. ,-r 20, http://
www.illinoiscourts.gov/SupremeCourt/Rules/Art_VIII/ArtVIII_NEW.htm (emphasis added).

191

Supplemental Report of Lawrence J. Fox 15 (Dkt. No. 73 Plaintiffs Ex. 49) at B465 ("[T]he standard of care for declaring a
dividend in this case was [also] established by [Kirkland] itself' when it previously advised the lndalex board on the earlier
dividend. "Kirkland [] fail[ed] to conform to its own advice .... "); see also Answering Brief 34 ("Plaintiffs expert, Mr. Fox,
evaluated [Kirkland]'s conduct not only by the applicable Rules of Professional Conduct, but by [Kirkland]'s own advice.").

192
193
194

See Beneville v. Pileggi, 2005 WL 1026947, at *7 (D. Del. Apr. 22, 2005).

/d.
See id. ("[Plaintiffs expert] testified as to his own practice with little rationale. He testified as to the standards that a lawyer
might negotiate with his or her client, but did not testify to a recognized, standard practice for a commercial transaction
for Delaware lawyers.").

195
196

See id.

197

To be clear, the Court is not condoning Kirkland's conduct or blessing its establi shment of PEFs; neither is the Court

See Lorenzetti v. Enterline, 2011 WL 5966726, at *3 (Del. Super. Ct. Nov. 7, 2011) (granting summary judgment where
plaintiff failed to adduce a legal malpractice expert); Gans v. Mundy, 762 F .2d 338, 343 (3d Cir. 1985), supra.
determining whether either was or was not a violation of the Delaware Rules of Professional Conduct. The Court has
simply found that the Trustee did not proffer an expert on the appropriate standard of care.

198

See Malpiede v. Townson, 780 A.2d 1075, 1096 (Del. 2001) (citing Penn Mart Realty Co. v. Becker, 298 A.2d 349, 351

199

(Del. Ch. 1972)).
Kirkland cites the following as undisputed evidence demonstrating that the dividend did not render lndalex insolvent:
the bonds traded above par after the dividend was issued, the company's first lien lenders permitted the dividend to be
issued, its auditors determined after the dividend that the company would be able to continue as a going concern through
2008, independent market analysts affirmed that view, lndalex indeed continued to operate for more than twenty-two
months after it paid the dividend, and management concluded, after a review of FTI's analysis, that lndalex would remain
solvent following the payment of a much larger dividend.

200
201

Memorandum in Support of Summary Judgment 35.
See An swering Brief 24 ("[Kirkland]'s view fail s to credit the fact that not all [of] the breach of fiduciary duty claims in the
Sun Adversary and, therefore, not all [of] the aiding and abetting claims here, depend on solvency. [Kirkland]'s position
is also wrong since the underlying breaches of fiduciary duty will, by [Kirkland]'s own admission, be decided in the Sun
Adversary.").

202

These transactions include the execution of a management services agreement between lndalex and Sun Capital,
certain sale-leaseback undertakings lndalex completed in 2008, and two financial agreements documented as loans but

203

See, e.g. , Bell v. City of Phi/a., 275 Fed.Appx. 157, 160 (3d Cir. 2008) ("A plaintiff 'may not amend his complaint through
arguments in his brief in opposition to a motion for summary judgment. ' ").

204
205
206

Reply in Support of Summary Judgment 17.

characterized by the Trustee as equity infusions in disguise.

Memorandum in Support of Summary Judgment 32.
747 F.2d 863 (3d Cir.1984); see also Knollv. City of Allentown, 707 F.3d406,409 (3d Cir. 2013) (Poulisextends "beyond
cases in which there [is] an explicit order of dismissal to those cases in which alternative sanctions [are] tantamount
to dismissal"); Beneville v. Pileggi, 2004 WL 1631354, at *1 (D. Del. July 19, 2004) (applying Poulis in the context of a
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motion for summary judgment based on the late disclosure of plaintiffs' expert report and where the absence of such

207
208
209

testimony would preclude plaintiffs, as a matter of law, from succeeding on their claim).
Beneville, 2004 WL 1631354, at *1 .
Poulis, 747 F.2d at 867-68 (quoting Nat'/ Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 643 (1976) ); see
also Emerson v. Thiel Coli., 296 F .3d 184, 190 (3d Cir. 2002) ("dismissal with prejudice is only appropriate in limited
circumstances and doubts should be resolved in favor of reaching a decision on the merits.").
Poulis, 747 F.2d at 868.

21 0

Under Rules 16 and 37 of the Federal Rules of Civil Procedure , made applicable to these proceedings by Rules 7016 and
7037, the Court "is specifically authorized to impose on an attorney those expenses, including attorneys' fees, caused by
unjustified failure to comply with discovery orders or pretrial orders." Poulis, 747 F.2d at 869.

211
212
213
214
21 5
216

Poulis, 747 F.2d at 869.

217
1
2
3
4
5
6
7
8
9
10
11
12

/d. at 869-70.
/d. at 869.
/d. at 866.
Emerson v. Thiel Coli., 296 F .3d 184, 190 (3d Cir. 2002).
Gatz v. Ponsoldt, 925 A.2d 1265, 1276 (Del. 2007) (quoting Malpiede v. Townson, 780 A.2d 1075, 1097 (Del. 2001) ).
Houseman v. Sagerman, 2014 WL 1478511, at *9 (Del. Ch. Apr. 16, 2014).

Select pages of Transcript of Deposition of Jack Levin ("Levin Tr.") at 60:22-61:3, 52:23-53:2, Ex. 1.

/d. at 61:9-21.
/d.; see also id. at 61:6-63:12 (investment made by partners, not Kirkland).

/d. at 68:4-24 (Kirkland partners were offered an opportunity to invest).
/d. at 101:2-11 ("We only invested in funds that had invited us to invest...").
/d. at 22:24-23:21; 25:16-23.
/d. at 25:24-29:7.
/d. at 65:9-67:1 (management committee decides how much of the PEFs' capital will be contributed to aPE fund).
/d. at 73:6-16 (management committee has "no ability to influence any,decision-making that goes on within a private
equity fund in which we invested."), 74:19-21 (same).
/d.; see also id. at 76:20-77:19 (management committee does not investigate the PE funds possible acquisitions), 155:118 ("[N]one of us involved in the Kirkland investment fund had any ability to influence the activities of Sun or any other
private equity fund in which we had invested .... ").
/d. at 122:8-14.

6/3/04 Memo From Levin to All Transactional Billers, Ex. 2.

17
20

6/8/04 Letter from Gessner to Couch at Sun Capital, Ex. 10.

21

See id. at 1 and 2.

22
27
28

See id. at 2.

12/8/10 Declaration of Douglas C. Gessner, P.C. at ,-r 1, Ex. 7.

7/20/05 lndalex Aluminum Solutions Group Mem., Ex. 12.
Select pages of Transcript of Deposition of Carol Anne Huff dated 5/28/14 ("5/28/14 Huff Tr.") at 19:10-14 (participated
in drafting sessions with the company and the underwriters, and their counsel), Ex. 13.

29

Select pages ofTranscript of Deposition of Carol Anne Huff dated 10/9/14 ("1 0/9/14 Huff Tr.") at 27:10--29:11 (Huff added
the legal matters language in the January 11, 2006 draft of the Bond Offering Memorandum; she made the change at
the printer; Mike Alger was also at the printer and he received a copy of the revised Bond Offering Memorandum with the
legal matters language), Ex. 14; Select pages of Tran script of Deposition of Elizabeth Martin ("Martin Tr.") at 20 (Mike

30
31

Alger and Tim Stubbs were at the printer when Bond Offering Memorandum was being finalized), Ex. 15.
1/12/06 email from CHI Customer Service with attachment at 192, Ex. 16.
/d.; see also 1/14/06 email from CHI Customer Service, Ex. 17; 1/17/06 email from CHI Customer Service, Ex.18; 1/17/06

email from CHI Customer Service, Ex. 19; 1/23/06 email from CHI Customer Service, Ex. 20; 1/31/06 email from CHI
Cu stomer Service, Ex. 21; 2/1/06 email from CHI Customer Service, Ex. 22. For the Court's convenience, the drafts of
the Bond Offering Memorandum that accompany these em ails have been omitted. Each omitted draft contains the Legal
Matters Disclosure and is substantially similar to Exhibit 16 attached hereto.
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32
33
34
35
36
37
38
45
46
47

5/28/14 Huff Tr. at 66:8-10 (Cravath represented the initial purchasers of the bonds and negotiated the bond indenture),
Ex. 13.
See supra n. 30, 31.

/d.
/d.
1/30/06 Bond Offering Memorandum at 210, Ex. 23.
Com pl., D.l. 1 at mT 21-25.
Acquisition Summary lndalex Holding Corporation at 2, Ex. 24.
3/7/06 Email from Frankel to Corley and others re U.S. Residents, Ex. 26; 3/7/06 Email from Frankel to Corley and others
re Canadian Residents, Ex. 27.

/d.
3/7/06 Email from Corley lndalex managers re U.S. Residents, Ex. 28; 3/7/06 Email from Corley lndalex managers re
Canadian Residents, Ex. 29.

48

Com pl., D.l. 1 at ,-r 28; 1/7/15 Report from William H. Coquillette at 2 ("Kirkland & Ellis acted appropriately and consistent
with customary practice in corporate transactions (including private equity transactions) when it undertook to represent
lndalex"), Ex. 30.

49

2/2/06 Engagement Letter, Ex. 31.

50

/d. at4.

51

/d.
12/9/10 Declaration of Michael E. Alger at mT 22, 28, Ex. 32.

52
53
54
55

Sun Adv. Compl., at ,-r,-r 112-115, Ex. 25.

/d.; 1/30/06 Bond Offering Memorandum at 14, Ex. 23.
Select pages of Transcript of Deposition of Michael Alger Tr-Vol. 1 at 41:13-18 (AAG was held by lndalex UK, which
was held by lndalex Limited), Ex. 33; 5/15/07 Press Release (lndalex divested its interest in AAG), Ex. 34; 6/1/07 Final
FTI Report at 1, Ex. 35.

56
57

5/21/07 Goldman Sach s Credit Research, Company Update at 1, Ex 36.
Select pages of Transcript of Deposition of Ted Frankel dated 10/8/14 at 21 :5-9; 23:17- 19 (lndalex UK wired proceeds
of AAG sale to lndalex), Ex. 37.

58

Com pl. D.l. at ,-r 40; select pages of the Deposition of Michael Alger- Vol. 2 at 199:10--17, Ex. 38. In his Complaint, plaintiff
alleges that the UK Intracompany Dividend failed to satisfy a technical requirement of UK law. Plaintiff does not, however,
represent lndalex UK, and the UK Intracompany Dividend did not adversely affect the creditors he purports to represent.
In any event, the Company corrected the technical oversight before lndalex filed bankruptcy. More than eight years later,
no creditor of lndalex UK has claimed any injury from the UK Intracompany Dividend.

59
60
61

Select pages ofTranscript of Deposition of Kevin Shultz ("Shultz Tr.") at 128:16-20, Ex. 39.
5/14/07 FTI Engagement Letter, Ex. 40; select pages of Tran script of Deposition of Dixon McElwee at 118:14-118:24,
Ex. 41; select pages of Transcript of Deposition of Steven Liff at 11:24-12:11, Ex. 42.
5/14/07 E-mail from Shultz to Alger, Ex. 43; select pages of Transcript of Deposition of Richard Braun ("Braun Tr. ") at
73:20-75:18, Ex. 44; 5/10/07 E-mail from William s to FTI, Ex. 45; 5/22/07 E-mail from William s to FTI, Ex. 46.

62

6/1/07 Final FTI Report at 1, Ex. 35.

63

Select pages of Tran script of Deposition of Jeremy Li ss at 23:2-24:11 ("We asked them to make changes to that the
opinion conformed to Delaware law and statutes with respect to fraudulent conveyance"), Ex. 47; 5/30/07 Email from

64
65
66

Braun Tr. at 207:12-209:5, Ex. 44.

68

lndalex Holdings Finance, Inc. 10-Q for the period ended July 1, 2007 at 20, Ex. 50; 7/11/07 Mgmt. Update Meeting,

69

Ex. 51.
1/9/15 Expert Report of John D. Finnerty, Ph.D ("Finnerty Report") at

Brandon Smith re K&E Comments to FTI Solvency Opinion (lndalex), Ex. 48.
Com pl., D.l. 1 at mT 3-5; Sun Adversary Compl., at ,-r,-r 112-115, Ex. 25.
5/31/07 Email from Ted Frankel to Tim Stubbs and others (attaching draft board con sents), Ex. 49.

mT 171-86

and Exhibit 50 thereto, Ex. 52; Bond

Trade Activity for lndalex Holding Corp, Ex. 53.

70

lndalex Finance Annual Report on Form 10-K for the Year Ended December 31, 2006 at F-2 Ex. 54; lndalex Finance
Annual Report on Form 10-K for the Year Ended December 31, 2007 at F-2, Ex. 55.
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71
72
73

5/21/07 Goldman Sachs Credit Research, Company Update at 1 (commenting that the Notes were trading above their
face value and recommending an investment in the Notes, giving the Notes a favorable "Outperform" evaluation), Ex. 36.
3/14/08 Mgmt. Presentation, Ex. 56.

/d.

74
75
76
77

March 2008 Situation Presentation, Ex. 57.

78

Norbert J. Michel, Ph.D., "Lehman Brothers Bankruptcy and the Financial Crisis: Lessons Learned,"
Sept. 12, 2013, http://www.heritage.org/research/reports/2013/09/lehman-brothers-bankruptcy-and-the-financial-crisislessons-learned#_ftnrefl, last visited on May 8, 2014 (citation omitted), Ex. 60; Martin Neil Baily and
Douglas J. Elliott, "The US Financial and Economic Crisis: Where Does It Stand and Where Do We Go
From Here?," June 2009, http://www.brookings.edU/-/media/research/files/papers/2009/6/15-economic-crisis-baily

79

Sun Adversary Com pl., at ,-r 181, Ex. 25.

80
81
82

Com pl., D. I. 1 at W 3, 5.

/d.; select pages of the Transcript of the Deposition of Timothy Stubbs at 235:9-236:19, Ex. 58.
Sun Adversary Com pl., at ,-r 181, Ex. 25.
November 2008 lndalex Availability, at 2, Ex. 59.

elliotU0615_economic_crisis_baily_elliott.pdf, Ex. 61.

/d. at W 8-9.
Sun Adversary Com pl., at 1, Ex. 25.

83

/d. at W 179, 193, 197, 248,260.

84

Miller v. Sun Capital Partners, Inc., eta/., C.A. No. 13-01996-RGA (D. Del.), D. I. 24 and 43.

85

Com pl., D. I. 1 at ,-r 38, n. 6.

86
87
88

3/14/11 Tolling Agreement at Recital F (emphasis added), Ex. 62.

/d. at ,-r 1 (emphasis added).
Com pl., D. I. 1 at ,-r 34.

89
90

/d. at ,-r 32.

91

/d. at W 48--49, 51.

92
93

Plaintiff did not depose the Kirkland partner who sits on the Board of the parent company of FTI and, during discovery,

/d. at ,-r 38.
/d. at ,-r 52.
plaintiff did not develop a single connection between that partner and lndalex.

94

Motion to Di smiss, D.l. 10 and 11.

95
96

10/2/12 Letter Ruling and Order on Motion to Dismiss, D.l. 20 at 2.
See Shea v. De/colla & Werb, P.A., 977 A.2d 899 (Del. 2009) (citing 10 Del. C.§ 8106 ("No action to recover damages
caused by an injury unaccompanied with force or resulting indirectly from the act of the defendant shall be brought after
the expiration of three years from the accruing of the cause of such action.")); Gale v. Williams, 701 N.E.2d 808, 811 (Ill.
App. Ct. 1998) (citing 735 ILCS 5/13- 214.3(b)) (noting that a two-year statute of limitations "govern[s] personal actions
against attorneys" and "[a]n action for damages ... must be commenced within 2 years from the time the person bringing

97
98
99
100

the action knew or reasonably should have known of the injury for which damages are sought").
Com pl., D.l. 1 at W 46-53.

/d. at W 55-61.
3/14/11 Tolling Agreement at 1, Ex. 62.
The fact that plaintiff filed his complaint 61 days after the Tolling Agreement expired suggests that plaintiff erroneously
believed that the Tolling Agreement afforded him an additional 60 days in which to file his claim. The Tolling Agreement
tolled the period from March 14, 2011 "through and including the ear/ierof(a) one year from [March 14, 2011] (subject
to renewal as and when agreed by the parties) or (b) sixty (60) days following the termination of this Agreement in
accordance with the provisions of paragraph 4 below". See 3/14/11 Tolling Agreement at 2, Ex. 62. Paragraph 4 makes
clear that the 60-day period only applies if one of the parties elects in writing to terminate the agreement. /d. at 2-3.
Because neither party elected to terminate the Tolling Agreement, plaintiffs deadline for filing his claim was March 20,
2012. Nevertheless, even if plaintiff had an additional 60 days to file (which he did not), plaintiff failed to file in time.

101
102

Compl., D.l.1 atW51, 57.
/d.atW10,38.
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103
104
105
106

107
108

Sun Adversary Com pl., at ,-r 197 (emphasis added), Ex. 25.
Com pl., D.l. 1 at mf 3, 35, 40.

/d. at,-r34.
Even if the PEFs' investments had not been disclosed to lndalex and its creditors, the discovery rule still would not save
plaintiff's tardy claims because lndalex was aware of its alleged injury upon the payment of the dividend. "It is not notice

of the negligence or cause of the injury, but rather notice of the injury, which triggers the running of the statute
of limitations". Estate of Buonamici v. Morici, C.A. No. 08C-1 0-231, 2010 WL 2185966, at *3 (Del. Super. Ct. June 1,
201 0) (emphasis added); see also Pomeranz, 2005 WL 217039 at *11 (noting that the operation of the discovery rule
ceases "[o]nce a plaintiff is on notice of facts that ought to make [plaintiff] suspect wrongdoing"); Dean Witter, 1998 WL
442456 at *6 (noting that the "statute of limitations ceases to be tolled when the plaintiff is put on inquiry notice of the
alleged wrongs").
1/30/06 Bond Offering Memorandum at 210, Ex. 23.
See supra n. 47. Plaintiff also cannot claim that it was unaware of the investments because it never read the Bond Offering
Memorandum because, "one who assents to a writing is presumed to know its contents and cannot escape being bound
by its terms merely by contending that he did not read them." See In re Stock Bldg. Supply, LLC, 433 B.R. 460, 467
(Bankr. D. Del. 2010) (internal citations omitted).

109

Plaintiff's Opposition to Kirkland & Ellis LLP's Motion to Dismiss, D.l. 17, at 11; see also 10/2/12 Order on Motion to
Dismiss, D. I. 20 at 2 (quoting Laventho/, Krekstein, Horwath & Horwath v. Tuckman, 372 A.2d 168 (Del. Supr. 1976)).

11 0

A "significant risk" is a risk that is "significant and plausible" and requires "more than a mere possibility of adverse effect."
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS§ 121 cmt. c. (iii) (2014). And, "materially limited"
concerns the lawyer's "ability to consider, recommend or carry out an appropriate course of action for the client" while
exercising "independent professional judgment." Del. Prof. Cond. R. 1.7(a) cmt. [8]; see also Ill. Prof. Cond. R. 1.7(a)
cmt. [8] (same).

111
112
113
114
115
116
117

1/12/15 Expert Report ofP. Clarkson Collins, Jr., Esquire at ,-r 33, Ex. 63.
See supra n. 8.
Levin Tr. at 76:20-77:19; 155:1-18, Ex. 1.
Select pages of the Transcript of the Deposition of Lawrence Fox ("Fox Tr.") at 196:6-13 ("[Kirkland's partners] were not
entering into a business transaction [with lndalex]"), 196:23--200:5 (admitting to the underlying factual predicate), Ex. 64
Com pl., D.l. at ,-r 48.
See Houseman, 2014 WL 1600724 at *9 (plaintiff must establish underlying breach of fiduciary duty).
Pursuant to the Court's Order Approving Stipulation Regarding Sixth Amended Scheduling Order ("Order''), plaintiff was
required to "designate his expert(s) and serve copies of all initial expert report(s) on November 13, 2014." Order, D. I. 55;
see also Stipulation Regarding Sixth Amended Scheduling Order, D.l. 54-2 (emphasis added); Fox Tr. 14:24-15:2 ("I

118
119

am not an expert on solvency issues"), Ex. 64.
11/13/14 Expert Report of Lawrence Fox, Ex. 65.
Plaintiff cannot rely on the opinion of his solvency expert in the Sun Adversary because plaintiff did not disclose him in this
case. Although the parties entered into an agreement that discovery from the Sun Adversary case would be admissible
in this case, there is no such agreement with respect to expert reports or opinions. Accordingly, under Rule 26, plaintiff

120
121
122
123
124
125
126
127

had to disclose his experts on November 13, 2014 but plaintiff did not do so
Finnerty Report at ,-r 10, Ex. 52.
Finnerty Report at mf 171-86 and Exhibit 50 thereto, Ex. 52; Bond Trade Activity for lndalex Holding Corp, Ex. 53.
3/30/08 Crowe Horwath Workpaper, at 11 (emphasis supplied), Ex. 66; select pages of Transcript of Deposition of
AlexanderWodkaat 111:13- 118:6, Ex. 67.
Bloomberg Bond Rating for lndalex Holding Corp., Ex. 68; 6/6/07 E-mail from Alger to Stubbs, Williams, and Kavanaugh
("S&P is raising our bank rating up one notch due to collateral quality b from b-."), Ex. 70; 8/24/07 Goldman Sachs Analyst
Report for lndalex Holding Corp., Ex. 69; 11/16/07 Goldman Sachs Analyst Report for lndalex Holding Corp., Ex. 71.
3/20/09 Stubbs Decl, in Supp. of Ch. 11 Petitions ,-r,-r 26-28, Ex. 72.
4/19/07 E-mail from Alger to Garff ("Net, net, the numbers suggest that we should not have an availability/liquidity issue
if the maximum RPs are made."), Ex. 73.
5/14/07 FTI Engagement Letter, Ex. 40;
6/1/07 Final FTI Report at 1, Ex. 35.
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128

Braun Tr. at 163:11-24; 171 :5; 199:24; 200:-24; 224:23-225:65 (noting "conservative" assumptions made by FTI);
209:21-210:6 ("I've since reviewed what we did, standing here now five years later I still feel that what we did was a
reasonable and professional job and that the conclusions we reached were supportive."), Ex. 44.

129

1/12/15 Expert Report of Richard M. Leisner at 22 ("As a general rule, outside corporate counsel in a transaction is
entitled to rely on information provided by the client and other responsible third parties."), Ex. 74.
See In re Iridium, 373 B.R. at 350 ("Without a firm basis to replace management's cost projections with those developed

130

for litigation, the starting point for a solvency analysis should be management's projections.") (citing In re Longview
Aluminum, L.L.C., 2005WL 3021173, at*9 ); see also lnreP/assein, C.A. No. 03-11489,2008 WL 1990315, at*8 (Bankr.
D. Del. May 5, 2008) ("When there is substantial evidence presented to show that the business plan was prepared in
a reasonable manner, using supportable assumptions and logically consistent computations, the plan constitutes a fair,
reasonable projection of future operations and alternative projections of future operations should be rejected.").

131

5/21/07 Goldman Sachs Credit Research, Company Update at 1 ("not surprised to see a large dividend"), Ex. 36; Com pl.,
D.l. 1 at ,-r 3.

132

See Shultz Tr. at 126:9-13 (as the engagement partner who signed the FTI final report Shultz stands behind FTI's work);
124:23-125:19 (having no reservations about FTI's conclusions that following the consummation of the pay down of
lndalex debt and the payment of the any AAG-related divided), Ex. 39.

133

See e.g. lndalex Finance Annual Report on Form 10-Kforthe Year Ended December 31, 2006 (no indication of insolvency
or financial difficulties), Ex. 54; see also 5/21/07 Goldman Sachs Credit Research, Company Update at 1, Ex. 36; 11/20/06

134

Goldman Sachs Analyst Report for lndalex Holding Corp., Ex. 75.
To prove a legal malpractice/professional negligence claim, a plaintiff must establish:"( 1) the employment of an attorney;
(2) the attorney's neglect of a professional obligation; and (3) resultant loss." Ashby & Geddes, P.A. v. Brandt, 806
F. Supp. 2d 752, 757 (D. Del. 2011) (quoting Edelstein v. Goldstein, C.A. No. 09C-034, 2011 WL 721490, at *6 (Del.
Super. Mar. 1, 2011 )). Thus, a plaintiff "must establish the applicable standard of care through the presentation of expert
testimony, a breach of that standard of care, and a causal link between the breach and the injury." Phillips v. Wilks,
Lukoff & Bracegirdle, LLC, C.A. No. 671-2013, 2014 WL 4930693, at *3 (Del. Supr. Oct. 1, 2014) (citing Middlebrook v.
Ayres, C.A. No. 02C-07-203, 2004 WL 1284207, at *5 (Del. June 9, 2004) (quoting Weaver v. Lukoff, 511 A.2d 1044,
1 (Del. 1986)).

135
136
137

Fox Tr. at 13:16-21 (Fox is a trial attorney), Ex. 64.

/d. at 13:22-14:6 (Fox teaches legal ethics and consults with law firms about professional responsibility).
/d. at 14:14-15 ("I am not an expert in corporate transactions"); 14:16--20 ("I am not an expert on private equity
transactions"); 14:21-22 ("I am not an expert valuations"); 14:24-15:2 ("I am not an expert on solvency issues").

138

See supra n. 133; see also Ruthenberg v. Kimmel & Spiller, P.A., C.A. No. 79C-DE-17, 1981 WL 383091, at *2 (Del.
Super. Mar. 17, 1981) (finding expert opinion insufficient where expert provides "conclusory opinion as to the ultimate
fact in issue without setting forth the standard the facts are being measured against").

139
140
14 1

1/12/15 Expert Report of Richard M. Leisner at 9, Ex. 74.
1/7/15 Report from William H. Coquillette at 2-3, Ex. 30.
1/9/15 Expert Report of Jonathan Macey at 3, Ex. 76.
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