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Plaintiff Penson Technologies, LLC (“Penson” or “Plaintiff”), as successor in interest to
Debtors SAI Holdings, Inc. (“SAI”) and Penson Financial Services, Inc. (“PFSI”) hereby files
this response in opposition to Defendant Schonfeld Group Holdings LLC’s (“Schonfeld”)
Motion for Summary Judgment:
BACKGROUND
This is Schonfeld’s second pre-discovery attempt to avoid liability for its misconduct. On
January 17, 2017, Schonfeld moved to dismiss Plaintiff’s Claim Objection and related
Complaint. On May 21, 2018, the Court denied the Motion.
Schonfeld thereafter refused to agree to a scheduling order with Plaintiff and, instead,
advised that it would move immediately for summary judgment and contended that discovery
should be stayed.
On July 31, 2018, Schonfeld filed its Motion for Summary Judgment, asserting that
(1) the November 20, 2006 Asset Purchase Agreement (“APA”) with SAI does not obligate
Schonfeld to guarantee the performance of its subsidiary, Opus Trading Fund LLC (“Opus”)
under the December 28, 2007 Portfolio Margining Account Side Agreement (“PMA Side
Agreement”) with PFSI; (2) the November 20, 2006 Unconditional Guaranty Agreement
(“Guaranty”) with SAI does not apply because Opus’ breach of the PMA Side Agreement was
adjudicated and satisfied in the FINRA Arbitration; and (3) the doctrines of res judicata and
collateral estoppel bar this action. The motion should be denied.
First of all, the doctrines of res judicata and collateral estoppel do not apply here. From
January 2014 to February 2016, Penson, as successor in interest to PFSI, (hereinafter “PFSI”)
and Opus participated in a FINRA arbitration that, following a hearing, resulted in an award in
favor of PFSI (the “FINRA Arbitration”). It bears emphasis that the FINRA Arbitration
involved a dispute between PFSI and Opus; this action, by contrast, is a dispute between SAI and
01:23746858.1
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Schonfeld. In fact, this action is SAI’s first and only effort to litigate its claims against Schonfeld
and this action likewise represents the first time that Schonfeld has been sued in connection with
these events. That should come as no surprise to anyone because Schonfeld entered into different
contracts (the APA and Guaranty), with a different party (SAI), involving different obligations
than Opus. Moreover, while PFSI’s contract with Opus required that disputes between those
parties be arbitrated before FINRA, neither SAI nor Schonfeld is a FINRA member and there is
no agreement that would have allowed SAI to pursue its claims against Schonfeld in the FINRA
Arbitration.
So the February 26, 2016 FINRA Dispute Resolution Award (“FINRA Award”) that
Schonfeld trumpets actually did not adjudicate any claims brought by SAI, any claims against
Schonfeld, or any claims under the APA or the Guaranty, because none were, or could have
been, asserted in the arbitration. Likewise, the FINRA Award does not make clear whether, let
alone how, both of PFSI’s claims against Opus were adjudicated. In order for an issue to be
subject to collateral estoppel, an arbitration award must be unambiguous as to the issues raised
and addressed. As a result, res judicata and collateral estoppel do not preclude this action. And,
because collateral estoppel does not apply, Schonfeld remains liable as the primary obligor to
SAI under the Guaranty.
With respect to the APA, Schonfeld misconstrues its contractual liability. First, while the
APA does not expressly require Schonfeld to ensure Opus’ performance, there is an implicit
obligation, which exists in every New York contract, that requires Schonfeld to abstain from
engaging in bad faith—specifically, conduct that would deprive SAI of the benefit of its contract.
By causing Opus to breach the PMA Side Agreement, Schonfeld did exactly that. Second, the
Guaranty, which Schonfeld concedes obligates it to indemnify SAI for Opus’ obligations, applies

01:23746858.1
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to the entire transaction, including the APA. And, to the extent Schonfeld’s liability is limited to
willful misconduct under the APA, pursuant to the exclusive remedy provision, discovery is
needed to determine the extent of Schonfeld’s misconduct.
PLAINTIFF’S COUNTERSTATEMENT OF UNDISPUTED FACTS
I.

Penson Worldwide Inc.’s Bankruptcy
Plaintiff does not dispute Schonfeld’s recounting of the bankruptcy of Penson

Worldwide, Inc., the parent company of SAI and PFSI (Oct. 12, 2018 Declaration of Philip
Pendergraft (“Pendergraft Decl.”), ¶2), but adds that Schonfeld also attempted to recover against
PFSI under the APA by filing an essentially identical claim number 45 to its claim number 14
against SAI. On April 21, 2016, Plaintiff, as successor-in-interest to PFSI, filed an objection to
that claim on the grounds that PFSI “is not a party to the Asset Purchase Agreement or any other
agreement that requires PFSI to make payments towards any outstanding purchase price
amounts.” In re: Penson Worldwide, et al., 13-10061-LLA (Dkt. No. 1344) (emphasis in
original). Therefore, PFSI “has no obligations or liabilities whatsoever with respect to any
remaining purchase price amounts owed to . . . Schonfeld[.]” Id. No response was filed by
Schonfeld, and, on May 16, 2016, the Court entered an order sustaining the claim objection and
disallowing in full claim number 45. See id. (Dkt. No. 1351).
II.

The APA and Guaranty
On November 20, 2006, Schonfeld and SAI executed the APA, whereby Schonfeld

agreed to convey to SAI the exclusive right to provide clearing services to Schonfeld’s
correspondents, including Opus. See Ex. B, at § 2.01 (A21).2 SAI agreed to pay approximately
$90 million for these assets, $35 million of which was for the Opus relationship, Pendergraft

2

Except as noted otherwise, all references to exhibits contained herein refer to the Declaration of Andrew Fishman
in Support of Defendant Schonfeld Group Holdings LLC’s Motion for Summary Judgment (Dkt. No. 51).

01:23746858.1
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Decl., ¶9. Specifically, Schonfeld received an initial payment in stock, which was worth
approximately $28 million when paid, of which 36.2%, or about $10 million was attributable to
the Opus contract. Id. at ¶10. In addition, Schonfeld was paid annual “earn-out” payments by
SAI based on the performance of the customer and introducing broker relationship. Id. at ¶12.
All in, Schonfeld received approximately $90 million for the transaction. Id., at ¶9. SAI expected
to recoup the purchase price of the APA and more, based on the income that the acquired assets
would generate for the years to come. Id., at ¶11. By these exclusivity provisions, SAI was
guaranteed that it alone would receive a stream of income from these assets.
On the same day, and pursuant to the APA, see Ex. B, at § 2.01(a) (A21), PFSI and Opus
entered into a Fully Disclosed Clearing Agreement (“Clearing Agreement”), which contained
the exclusivity provisions contemplated in the APA, see Ex. C, at Sections 1(e), 11(b), 17 (A70,
A82, A86), as well as a 10-year term, id., at Section 12(a) (A83). On December 28, 2007, to
accommodate Opus’ withdrawal of its broker-dealer membership with FINRA (Pendergraft
Decl., ¶8), PFSI and Opus entered into the PMA Side Agreement, which superseded the Clearing
Agreement, but which contained similar provisions regarding exclusivity, Ex. E, at Section 5
(A142), and a 10-year term, id., at Section 4(a) (A140). The agreement was subsequently
extended by two years. Id. at ¶7.
SAI was willing to pay more than one-third of the purchase price on the Opus clearing
relationship because that asset was expected to generate net income to PFSI of at least its
purchase price over the next ten years and beyond. Id. at ¶11. Indeed, from June 2007 until
January 2012, the Opus relationship generated net income of approximately $15.7 million. Id. at
¶¶13-17. In turn, SAI made four earn-out payments to Schonfeld that are attributable to Opus’
net income, in an amount of approximately $24.6 million. Id. at ¶¶18-19. In addition to the initial
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stock award, SAI paid a total of approximately $35 million to Schonfeld for the Opus
relationship. Id. at 20. The difference between what SAI paid for the relationship, and what it
received was approximately $19 million. Id. at ¶21.
While the APA does not expressly require Schonfeld to guarantee Opus’ payment and
performance under the PMA Side Agreement, given the size and significance of the Opus
relationship, there was an implied requirement under the APA that Schonfeld would not cause
Opus to breach by violating the exclusivity provision. Moreover, the guaranty provision in the
Guaranty, applied to the entire transaction, including the APA.
On November 20, 2006—the same day Schonfeld and SAI entered into the APA, and
PFSI and Opus entered into the Clearing Agreement—Schonfeld and SAI executed the
Unconditional Guaranty Agreement. See Ex. A. The Guaranty provided that Schonfeld
“absolutely, unconditionally and irrevocably guarantees . . . to [SAI] . . . the full and complete
performance by the Introducing Brokers[, including Opus,] of the obligations of the Introducing
Brokers set forth in Sections 1(e), 11(b), [and] 17 . . . of the Clearing Agreements.” Id., at
Recitals (6) (A2). The Guaranty also states that the “Guaranty . . . , the Clearing Agreements,
[and] the [APA] . . . embody the entire agreement between the Companies and the Guarantor
with respect to the guaranty by Guarantor of the Guaranteed Obligations.” Id., at Section 14
(A6).3
While the indemnification obligations in the APA contain an exclusive remedy provision,
there is a carve-out for “willful misconduct.” Ex. 2, at Section 10.09 (A61).

3

Contrary to Schonfeld’s argument, see SJ Br. at 12 n.6, the Guaranty does apply to the PMA Side Agreement. As
noted above, the PMA Side Agreement was entered into as an accommodation to Opus, resulting from the
withdrawal of its broker-dealer membership with FINRA. Pendergraft Decl., ¶8. There was no intention to change
the core aspects of the relationship, let alone alter the application of the Guaranty (or APA). Nevertheless, because
Schonfeld concedes, for purposes of this motion, that the Guaranty applies to the PMA Side Agreement, we leave
that issue to be resolved for a later date.
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Opus’ Termination Of The PMA Side Agreement
On January 26, 2012, Opus sent a letter to PFSI purporting to terminate the PMA Side

Agreement after only four years, and after Schonfeld had received four earn-out payments from
SAI for the Opus relationship, for a total of approximately $35 million. Ex. F (A153-54);
Pendergraft Decl., ¶20. Opus cited restrictions imposed on PFSI by securities regulators as the
reason for its termination. Ex. F (A153). Opus stated that, on December 7, 2011, it had entered
into a portfolio margining agreement with J.P. Morgan Securities LLC. Id. Opus stopped
executing and clearing through PFSI on January 26, 2012. Pendergraft Decl., ¶23. Through
Opus’ termination, SAI was deprived of six more years of fixed-price exclusive clearing plus an
additional two years of exclusive clearing. Id., at ¶24.
On January 30, 2012, Philip Pendergraft, on behalf of Penson Worldwide, Inc., sent Opus
a response, noting that Opus’ letter contains critical incorrect factual assumptions. Ex. G (A156).
Moreover, Mr. Pendergraft reminded Opus that the “revenues generated under the PMA [Side]
Agreement were included when calculating the consideration paid by SAI . . . in connection with
th[e] . . . [APA.] . . . Opus’ intended conduct as set out in the Opus letter indicates to us that
Schonfeld and Opus are acting in a concerted way to deny [SAI] the intended benefits of the
[APA].” Id. (A156-57). Mr. Pendergraft further notified Opus that it would suspend future
payment until Opus’ liability had been determined or its contractual breaches had been cured. Id.
(A157).
On May 21, 2012, PFSI entered into an Assignment and Assumption Agreement with
Apex Clearing Corporation (“Apex”), pursuant to which PFSI ultimately transferred certain
assets of its U.S. securities business to Apex. See Ex. H (A159) While several of the
correspondent agreements transferred to Apex included Schonfeld entities, the transaction did
not include the Opus relationship. Pendergraft Decl., ¶26.
01:23746858.1
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The FINRA Arbitration
On January 27, 2014, PFSI commenced a FINRA Arbitration against Opus. See Ex. L

(Statement of Claim). PFSI’s Statement of Claim alleged two causes of action against Opus: (1)
a breach of the PMA Side Agreement for failure to pay fees and expenses; and (2) a breach of
the PMA Side Agreement for entering a portfolio margining agreement with J.P. Morgan
Securities LLC, in breach of the exclusivity provision. Id. (A293-94). With respect to the first
claim, Opus conceded it owed fees, but argued that the amount was $906,363.24, Ex. V (Opus
Post-Hearing Memorandum), at 4 (A1090), whereas PFSI sought $2,501,451, Ex. U (PFSI PostTrial Memorandum), at 18 (A1080).
PFSI and Opus took part in a final FINRA hearing on November 3-5, 2015 and
December 16-17, 2015. See Exs. P-R, S-T. Opus made several arguments—from the beginning
of the proceedings to the end—highlighting that the APA was a separate contract from the one at
issue, and that neither Opus nor PFSI were parties to the APA. For example, in its Answer and
Affirmative Defenses, Opus made clear that the APA “is a separate agreement between entities
that are not parties to this Statement of Claim,” and asserted as an affirmative defense that
“[PFSI] lacks standing to pursue the causes of action set forth in the Statement of Claim.” Ex. M
(Opus Answer and Affirmative Defenses to FINRA Statement of Claim), ¶ 8, Seventh
Affirmative Defense (A297, A303).
Echoes of this argument continued throughout the FINRA hearing. See e.g., Ex. P (Nov.
3, 2015 FINRA Tr., Opus Opening Statement) at 33 (A550) (“That sale was memorialized in an
Asset Purchase Agreement between Schonfeld and SAI and neither [PFSI] nor Opus, the parties
in the arbitration, are a party to that Asset Purchase Agreement”); Ex. S (Dec. 16, 2015 FINRA
Tr., Opus Oral Motion To Dismiss Argument) at 909 (A890) (“[the damages calculation] is
based on a contract to which Opus is not a party and which has not been sued on in this case”);
01:23746858.1

7

Case 16-51522-LSS

Doc 55

Filed 10/15/18

Page 15 of 45

id. (Dec. 16, 2015 FINRA Tr., Abdalla Cross-Examination) at 776-77 (A857) (Q. []And to be
clear, you understand [PFSI] has not made a claim for breach of the APA in this arbitration, you
understand that? A. Yes. Q: And Schonfeld, the party that SAI acquired the clearing business
from, they’re not a party to this arbitration, you understand that? A. Yes.); Ex. Q (Nov. 4, 2015
FINRA Tr., Pendergraft Cross-Examination) at 330-31 (A672) (“Q. In this arbitration the only
contract that [PFSI] alleges Opus violated is the PMA, correct? A. I believe that’s correct . . . Q.
[PFSI] has not sued Opus for breach of the Asset Purchase Agreement, right” A: Not that I’m
aware of.”).
Indeed, as set forth in Schonfeld’s brief (Memorandum of Law in Support of Defendant
Schonfeld Group Holdings LLC’s Motion for Summary Judgment (Dkt. No. 50) (“SJ Br.”) at
17), Opus moved to dismiss PFSI’s second cause of action based on PFSI’s reliance on the APA
for calculating damages. See Ex. S (Dec. 16, 2015 FINRA Tr.), at 908-09 (A890) (arguing that
the APA is a “contract to which Opus is not a party and which has not been sued on in this case”
and that damages resulting from what “SAI Holdings paid to . . . Schonfeld to purchase the Opus
business pursuant to an [APA]” are “completely divorced from the actual breach of contract that
[PFSI] is alleging in this case”). And in its Post-Hearing Memorandum, Opus argued that,
“[p]utting aside that Opus is not even a party to the APA, [PFSI’s] acquisition . . . did not come
with a money-back guarantee[.]” Ex. V (A1103).
For the reasons discussed in greater detail below, we don’t know one way or the other
whether the FINRA panel decided that Opus did or did not breach the exclusivity provision of
the PMA Side Agreement (i.e., the second cause of action). The FINRA Award simply states that
Opus was “liable for and shall pay to [PFSI]” $1,018,300.06—notably, and as Schonfeld
concedes, an amount similar to the sum Opus conceded it owed on claim one. Ex. W (FINRA
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Award) (A1109); see SJ Br. at 18. The FINRA Award does not contain any findings of fact, nor
specify for which claims it awarded damages—specifically, whether it awarded damages on
claim one, claim two, or both. And the fact that the FINRA panel denied any further relief makes
it plausible that the panel decided PFSI could not recover from Opus for its second cause of
action because it was SAI that had suffered losses resulting from that breach; SAI—not PFSI—
and Schonfeld—not Opus—were the proper parties.
V.

The Adversary Proceeding
On November 16, 2016, Penson, as successor-in-interest to SAI, (hereinafter “SAI”)

commenced this action against Schonfeld. This action is SAI’s first opportunity to recover from
Schonfeld the damages that SAI suffered as a result of Opus’ and Schonfeld’s breach.
SUMMARY OF THE ARGUMENT
Schonfeld’s arguments that Plaintiff’s claims are barred under res judicata and collateral
estoppel fail. Schonfeld has failed to meet its burden that SAI’s claims against Schonfeld were,
or could have been, litigated in the FINRA Arbitration. The FINRA Arbitration involved PFSI’s
claims against Opus under the PMA Side Agreement; this case involves SAI’s claims against
Schonfeld, which requires an analysis of contractual obligations arising from agreements (the
APA and the Guaranty) that were not at issue in the FINRA Arbitration—and to which Opus and
PFSI were not parties. Moreover, SAI was not able to initiate a FINRA arbitration against
Schonfeld because FINRA—a self-regulatory organization—only regulates members, and
Schonfeld is not a FINRA member.
Nor has Schonfeld established that the FINRA panel actually decided whether Opus was
liable to PFSI for breaching the exclusivity provision in the PMA Side Agreement. The FINRA
Award is utterly silent on whether this issue was even considered, let alone resolved by the
panel. In short, the FINRA Award does not provide any findings of fact or specify which claims
01:23746858.1
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it awarded damages for. Schonfeld cannot purport to invoke principles of res judicata or
collateral estoppel under such circumstances.
Second, because Schonfeld has failed to establish that the FINRA panel actually decided
the issue of whether Opus breached the exclusivity provision of the PMA Side Agreement, it
follows that Schonfeld cannot absolve itself of its contractual breach of the Guaranty by arguing
that Opus’ payment of the FINRA Award satisfied Schonfeld’s obligation. Moreover, unlike the
cases relied on by Schonfeld—where there was no dispute that the parties had obtained full
payment—here, there certainly is a dispute as to whether SAI has recovered its damages, and,
there is no concern that SAI would be unjustly enriched as a result of any recovery. Under the
Guaranty, Schonfeld serves as the primary obligor for Opus’ full and complete payment and
performance, and Plaintiff has no obligation to first pursue claims against Opus to recover from
Schonfeld. Schonfeld remains liable to Plaintiff under the Guaranty for the damages SAI
suffered as a result of Opus’ breach.
Third, implicit in every contract is a promise that neither party will deprive the other of
the fruits of the agreement. By engaging in conduct that deprived SAI of the value of the Opus
clearing relationship, Schonfeld breached the implied covenant. Moreover, because the Guaranty
and the APA constitute one, integrated agreement, Schonfeld’s guarantee obligations apply
equally to the APA. And, to the extent any recovery under the APA is limited by the exclusive
remedy provision, Schonfeld has not established, as a matter of law, that it did not engage in
“willful misconduct” by causing Opus to breach the PMA Side Agreement.
LEGAL STANDARD
Federal Rule of Civil Procedure 56(a), as applied to adversarial proceedings by Federal
Rule of Bankruptcy Proceedings 7056, states that “[t]he court shall grant summary judgment if
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the movant shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a); Fed. R. Bankr. P. 7056.
The burden is on the moving party to “show[] the absence of a genuine issue as to
material fact.” Adickes v. Kress & Co., 398 U.S. 144, 157, 158-59 (1970); see also Jutrowski v.
Twp. of Riverdale, -- F.3d --, 2018 WL 4443884 at *5 (3d Cir., Sept. 12, 2018); Wilder v. World
of Boxing, LLC, 310 F. Supp. 3d 426, 439-40 (S.D.N.Y. 2018); Magnetar Techs. Corp. v. Six
Flags Theme Parks, Inc., 61 F. Supp. 3d 437, 440 (D. Del. 2014). A genuine issue as to material
fact is determined to be one in which “the evidence is such that a reasonable jury could return a
verdict for the nonmoving party.” Jutrowski, 2018 WL 4443884 at *5; see also Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248-49 (1986).
Once the moving party provides sufficient evidence as to the lack of genuine disputes of
material facts, the burden falls onto the nonmoving party to establish some doubt as to the
material facts. See, e.g., Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); In re Foamex Int’l,
Inc., 491 B.R. 100, 105 (Bankr. D. Del. 2013). The court must draw all “all reasonable
inferences” in favor of the nonmoving party. In re Foamex, 491 B.R. at 105. If, after making
these inferences and reviewing the evidence, the court finds that there is no material issue of
genuine fact, then the moving party is entitled to judgment as a matter of law. Id.; see In re
Washington Mut., Inc., 442 B.R. 308, 311 (Bankr. D. Del. 2011) (“If the moving party offers
only speculation and conclusory allegations in support of its motion, the burden is not met”).
ARGUMENT
I.

Res Judicata Does Not Apply To SAI’s Claims Against Schonfeld.
Res judicata, or claim preclusion, does not preclude Plaintiff from pursuing claims

against Schonfeld here. Schonfeld contends that res judicata applies because this action is
“explicitly predicated” on whether Opus breached the PMA Side Agreement, and that, because
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that claim was “fully and finally adjudicated” in the FINRA Arbitration, Plaintiff’s claims
against Schonfeld are barred. SJ Br. at 28. As discussed below, it is far from clear how—or even
whether—the FINRA panel resolved PFSI’s claims against Opus, or how and why it allocated
damages the way it did. In any event, this action is not about Opus. This action concerns whether
Schonfeld breached contracts that were not at issue in the FINRA Arbitration, contracts to which
Opus and PFSI were not even parties—and whether SAI was injured as a result. While PFSI’s
claims against Opus were required to be arbitrated, none of SAI’s claims against Schonfeld were
even allowed to be arbitrated in the FINRA Action.
“Under New York law . . . the doctrine of claim preclusion, also referred to as res
judicata, prevents a plaintiff from raising a claim that was or could have been raised in a prior
suit.”

McKithen v. Brown, 481 F.3d 89, 104-05 (2d Cir. 2007).4 New York applies the

transactional test to determine whether a claim could have been raised in a prior action. See e.g.,
O’Brien v. City of Syracuse, 54 N.Y.2d 353, 357 (N.Y. 1981); McKithen, 481 F.3d at 104;
Genger ex rel. AG Props. Co. v. Sharon, 910 F. Supp. 2d 581, 587 (S.D.N.Y. 2012). The
transactional test bars claims if they “aris[e] out of the same transaction or series of transactions
as a cause of action that was either raised or could have been raised in a prior proceeding,
provided that the party to be barred had a full and fair opportunity to raise and litigate the claim

4

We agree that New York law applies. “‘[I]t is only in rare circumstances that Delaware courts do not honor the
choice-of-law provisions agreed to by parties in a binding contract.’” McNeal v. Glazman, 2018 WL 4109266, at *6
(D. Del. Aug. 29, 2018) (quoting Coface Collections N. Am. Inc. v. Newton, 430 F. App’x 162, 166 (3d Cir. 2011)
(citing Abry Partners V, L.P. v. F&W Acquisition LLC, 891 A.2d 1032, 1049 (Del. Ch. 2006) (“When parties have
chosen a state’s contract law to govern their contract, it is illogical to assume that they wished to have the
enforceability of that contract judged by another state’s law.”))). The APA and the Guaranty both contain New York
choice of law provisions. See Ex. B (APA), § 11.04 (A50); Ex. A (Guaranty), § 8 (A4). Moreover, with respect to
the application of claim and issue preclusion, the Third Circuit has stated, “[i]n a diversity action, [it] appl[ies] the
preclusion rules of the forum state, unless they are incompatible with federal interests.” Houbigant, Inc. v. Federal
Ins. Co., 374 F.3d 192, 205 (3d Cir. 2004) (citing Semtek Int’l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 508-09
(2001)). In other words, the presiding court should apply the law from the state in which the initial action occurred.
Here, as required by the parties’ contracts, the FINRA Arbitration took place in New York, and the parties agreed
that New York law applied to the PMA Side Agreement. See Ex. S (Dec. 16, 2015 FINRA Tr.) at 919 (A892).
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and the disposition was on the merits.” McNeary v. Senecal, 197 A.D. 2d 835, 836 (3d Dep’t
1993); see also 4B Robert L. Haig, N.Y. Prac. Series—COMMERCIAL LITIGATION IN NEW YORK
STATE COURTS § 17.2 (4d ed. 2018).
“The burden is on the party seeking to invoke res judicata to prove that the doctrine bars
the second action.” Brown Media Corp. v. K&L Gates, LLP, 854 F.3d 150, 157 (2d Cir. 2017)
(quoting Comput. Assocs. Int’l, Inc. v. Altai, Inc., 126 F.3d 365, 269 (2d Cir. 1997)). Schonfeld
simply cannot meet its burden because this action involves different parties, different contracts,
and different liability and the claims here at issue against Schonfeld could not have been raised
in the FINRA Arbitration.
A.

The Claims Arise Out of Different Contracts, Involving Different Parties
And Different Liability.

To determine what constitutes the same transaction or series of transactions, the court
must look to the facts surrounding the two litigations. Medcalf v. Thompson Hine LLP, 84 F.
Supp. 3d 313, 325 (S.D.N.Y. 2015) (finding second action for employment discrimination and
breach of privacy factually distinct from first action for various tort claims, despite both relying
on the same key facts). That two actions share operative facts is not dispositive; instead, the court
should review the claims and conduct alleged in both actions to determine if they are the same.
See id. at 326 (despite sharing key operative facts, the court denied application of res judicata on
second action because the complaint “allege[d] institutional misconduct[, including personnel
policies and actions,] separate and apart from the purely private” actions alleged in the first
action).
The actions at issue here involve different facts, different parties, and different contracts,
and, therefore, are not the same transaction.5 The FINRA Arbitration concerned Opus—namely,

5

This action will also involve different evidence. During the discovery process in the FINRA Arbitration, Opus
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whether Opus breached the terms of the PMA Side Agreement, a contract between Opus and
PFSI. This case concerns Schonfeld’s conduct, and whether Schonfeld breached the APA and the
Guaranty—separate agreements that it entered into with SAI. This case analyzes Schonfeld’s
contractual liability under various provisions that were not at issue in the FINRA Arbitration.
The fact that SAI’s dispute with Schonfeld in this case is completely separate and apart
from the dispute between PFSI and Opus in the FINRA Arbitration was a defense that Opus
advanced throughout the FINRA hearing. It is the height of hypocrisy for Schonfeld to now say
that SAI’s claims should be barred by the FINRA Action when Opus repeatedly argued it could
not be liable for the losses that are alleged here, because Opus was not a party to the APA or the
Guaranty, and Opus did not receive the $35 million purchase price from SAI. See, e.g., Ex. P
(Nov. 3, 2015 FINRA Tr., Opus Opening Statement) at 33 (A550) (“That sale was memorialized
in an Asset Purchase Agreement between Schonfeld and SAI and neither [PFSI] nor Opus, the
parties in the arbitration, are a party to that Asset Purchase Agreement”); Ex. S (Dec. 16, 2015
FINRA Tr., Opus Oral Motion To Dismiss Argument) at 909 (A890) (“[the damages calculation
is] based on a contract to which Opus is not a party and which has not been sued on in this
case”). Opus repeatedly emphasized that it was a distinct entity from Schonfeld, see e.g., Ex. T
(Dec. 17, 2015 FINRA Tr., Fishman Direct Examination) at 1061 (A978) (Q: So just to be clear,
excuse the question, but is Opus a separate legal entity from Schonfeld? A: Yes”), and that the
damages sought were suffered by a different entity, which was not a party to the arbitration,
pursuant to a different contract, which was not at issue in the FINRA Arbitration. See Ex. S
(Dec. 16, 2015 FINRA Tr., Abdalla Cross-Examination) at 776-77 (A857) (Q: And to be clear,
you understand [PFSI] has not made a claim for breach of the APA in this arbitration, you
produced Opus documents. Here, although it may be limited, distinct discovery, including depositions and expert
discovery, will need to take place to determine Schonfeld’s liability. Notably, depositions in FINRA arbitration are
“strongly discouraged” and permitted “only under very limited circumstances.” FINRA Rule 13510.
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understand that? A: Yes. Q: And Schonfeld, the party that SAI acquired the clearing business
from, they’re not a party to this arbitration, you understand that? A: Yes.); Ex. Q (Nov. 4, 2015
FINRA Tr., Pendergraft Cross-Examination) at 330-31 (A672) (“Q: In this arbitration the only
contract that [PFSI] alleges Opus violated is the PMA, correct? A: I believe that’s correct . . . Q:
[PFSI] has not sued Opus for breach of the Asset Purchase Agreement, right? A: Not that I’m
aware of.”).
Moreover, where, like here, a FINRA Arbitration involves a different contract, with
different duties and obligations, that arbitration does not preclude a subsequent action, even
where it does arise from the same transaction. In Crystal Clear Development, LLC v. Devon
Architects of N.Y., PC, for example, plaintiff developers, Crystal Clear, hired defendant
architects to design and oversee the construction work of Futura Buildings, a general contractor.
2010 WL 2150627 (N.Y. Sup. Ct. May 10, 2010). The plaintiff had entered into separate,
individual contracts with the architects and general contractor. Crystal Clear terminated its
contract with Futura, claiming the company had breached and resolved the dispute in arbitration,
where Crystal Clear was awarded damages for Futura’s breach. Crystal Clear then sued the
architects for breach of its duty to oversee Futura’s work. The defendant moved to dismiss on the
ground of res judicata. The court held that the claim was not precluded because the defendant
“was not a party to the arbitration and the claims alleged herein . . . were not fully and fairly
litigated and decided in the arbitral forum.” Id. The appellate court affirmed, writing that:
Here, the contract between the plaintiff and the defendants was separate and
distinct from the contract between the plaintiff and the nonparty construction
company, and different duties and obligations were promised. The arbitration,
which was mandated by the construction contract, did not include claims by or
against the defendants. Under the circumstances, the defendants failed to establish
that the issues of whether they breached their duties under the architectural
contract or whether they are liable for professional malpractice were actually
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litigated, squarely addressed, and specifically decided in the prior arbitration
proceeding.
Crystal Clear Dev. LLC v. Devon Architects of N.Y., PC, 97 A.D.3d 716, 718 (2d Dep’t 2012).
Likewise, in Cypress Group Holdings, Inc. v. Onex Corp., plaintiffs entered into a stock
purchase agreement (“SPA”) with defendant to purchase non-party Cypress Insurance and its
subsidiaries (“Cypress”). 2018 WL 4867012, at *1 (1st Dep’t 2018). In the SPA, defendant
would provide plaintiff with Cypress’s adjusted book value upon closing, and plaintiff would
submit a buyer’s objection if it disagreed with the statement. The parties agreed to submit any
disputes to a neutral accounting firm. Cypress also represented the adequacy of a software
application, developed by Majesco, and, after the SPA was executed, Cypress entered into a third
addendum with Majesco. After receiving the valuation statement, plaintiff submitted a buyer’s
objection, arguing in part that the software application was worthless. The neutral accounting
firm resolved the dispute regarding the valuation, and found in plaintiff’s favor on the other
issues.
The plaintiff then sued defendant, alleging it breached the SPA by misrepresenting the
software application and by executing the third addendum with Majesco. The question on appeal
was whether plaintiff was barred from disputing the third addendum. The First Department
concluded it was not, finding that,
[a]lthough the Third Addendum arises out of the same transaction as the
[software] [a]pplication, res judicata does not apply to the claim based on it,
because that claim could not have been brought in the purchase price adjustment
procedure[.] The SPA limited the ‘scope of the disputes to be resolved by the
Neutral Accounting Firm . . . to whether the items in dispute that were included in
the Buyer’s objection were prepared in accordance with this Agreement. The
Third Addendum was not included in the Buyer’s Objection.
Id., at *2.
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As in Crystal Clear and Cypress, here, there are multiple agreements with multiple
parties. While the FINRA Arbitration addressed Opus’ liability under its separate agreement with
PFSI, Schonfeld cannot establish that the FINRA panel decided whether Schonfeld breached its
duties arising from its contracts with SAI. Those claims were never adjudicated, and, for the
reasons discussed next, could not have been addressed in the FINRA Arbitration.
B.

Jurisdictional Limitations Precluded SAI From Raising Claims Against
Schonfeld In The FINRA Arbitration.

Res judicata cannot bar the claims against Schonfeld because SAI could not have raised
them against, or obtained any relief from, Schonfeld in the FINRA Arbitration. Where relief
could not have been sought in the first trial, including because of “limitations on the subject
matter jurisdiction . . . or other obstacles,” claim preclusion is not applicable. In re XO
Commc’ns, Inc., 330 B.R. 394, 447-48 (S.D.N.Y. Bankr. 2005) (res judicata did not apply to
federal statutory claim as to which state court lacked jurisdiction); see also Whitman v.
Mastrodonato, 11 A.D.3d 796, 797 (3d Dep’t 2004) (claim preclusion not applicable to bar
medical malpractice claim because the first court denied motion to consolidate malpractice and
negligence actions).
SAI could not have brought claims against Schonfeld because in the absence of an
express agreement to arbitrate (there was none), FINRA has no basis to assert jurisdiction over a
dispute between non-members, such as SAI and Schonfeld. See Rules and Guidance, FINRA,
https://www.finra.org/industry/rules-and-guidance (last visited Oct. 15, 2018) (specifying that
FINRA rules apply to FINRA members). Schonfeld is not, and has never been, a FINRA
member.

See

Broker

Check

by

FINRA,

FINRA,

https://brokercheck.finra.org/search/genericsearch/firmgrid (last visited Oct. 15, 2018) (a search
query of “Schonfeld” produces results for Schonfeld Securities LLC, Schonfeld Strategic
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Advisors LLC, and Opus Trading Fund LLC, but not Schonfeld Group Holdings LLC). The
FINRA panel lacked “jurisdictional competency to adjudicate” the claims that are now raised
here against Schonfeld, In re XO Communications, Inc., 330 B.R. at 448, and res judicata does
not apply.
II.

Collateral Estoppel Does Not Bar This Litigation Because PFSI’s Second Cause Of
Action Against Opus Was Not Resolved By The FINRA Arbitration.
A.

Without Proof That the FINRA Panel Resolved the Claims Here, Its Decision
Cannot Support Collateral Estoppel.

Schonfeld further argues that the doctrine of collateral estoppel, or issue preclusion,
prevents Plaintiff from pursuing this action because the issue of (i) “whether Opus breached the
PMA by prematurely terminating the [PMA Side A]greement” and (ii) “the amount of damages
caused by that breach” was resolved by the FINRA Arbitration. SJ Br. at 30. But the law does
not allow Schonfeld to simply assume that the FINRA panel decided a key issue in its favor
when the actual award lacks any specific findings, any reasoned basis, and indeed any detail at
all. Schonfeld cannot meet its burden, and collateral estoppel does not bar this action.
Collateral estoppel bars only the “relitigation of an issue that was raised, litigated, and
actually decided by a judgment in a prior proceeding.” M.J. Woods, Inc. v. Conopco, Inc., 271 F.
Supp. 2d 576, 580 (S.D.N.Y. 2003) (emphasis added). Under New York law, collateral estoppel
will preclude a federal court from deciding an issue if: “(i) the issue in question was actually and
necessarily decided in a prior proceeding, and (ii) the party against whom the doctrine is asserted
had a full and fair opportunity to litigate the issue in the first proceeding.” McKithen, 481 F.3d at
105. The party raising issue preclusion bears the burden of demonstrating that “the identical
issues was previously decided[.]” Colon v. Coughlin, 58 F.3d 865, 869 (2d Cir. 1995) (citing
Gramatan Home Inv’rs Corp. v. Lopez, 46 N.E. 2d 481, 485 (N.Y. 1979)); see also White v.
Prof’l Claims Bureau, Inc., 284 F. Supp. 3d 351, 358-59 (E.D.N.Y. 2018).
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Where, as here, a prior arbitration contains multiple claims, and it is not clear from the
arbitration award on what basis the panel made its findings, that issue is not subject to collateral
estoppel. For example, in In re Klein, Maus, & Shire, Inc., 301 B.R. 408 (Bankr. S.D.N.Y.
2003), an arbitration claim was based on multiple causes of action, including unauthorized
trading. The arbitration award “made no specific factual and legal findings,” and, “[m]oreover,
the arbitration panel never stated which of the grounds advanced in the . . . arbitration complaint
constituted the basis for its award.” Id. at 414. The court further stated that “the arbitrator’s
silence with respect to the other issues raised by the arbitration complaint d[id] not compel the
conclusion that the award was based on a finding of . . . unauthorized trading.” Id. at 416. “‘[I]n
order to have a preclusive effect, an arbitration award must be unambiguous as to the issues
raised and addressed in the arbitration.’” Id. (quoting Barnes v. Printron, Inc., 1995 WL 649936,
at *2 (S.D.N.Y. Nov. 3, 1985)). The court found that “any one of the[] claims could have given
rise to the relief granted.” Id. at 416. As a result, the court held it could not employ the doctrine
of collateral estoppel as to the claim for alleged unauthorized trading. Cf. Frydman v. Akerman,
280 F. Supp. 3d 418, 425 (S.D.N.Y. 2017) (distinguishing In re Klein on the grounds that the
issue of whether defendant breached was necessarily decided in the arbitration award because
resolution of the issue was required in order to dismiss the counterclaims).
The court reached a similar conclusion in In re Hartmann, 2011 WL 2118870 (Bankr. D.
Colo. May 25, 2011), where an arbitration claim was based on multiple causes of action,
including fraud. The arbitration panel specified one of the claims for which it awarded damages
(breach of fiduciary duty), but, in awarding further damages, did not specify the remaining
claims, stating instead that “[a]ll other claims by Claimant are denied.” Id. at *3. The bankruptcy
court held that “because the award contains no specific findings of fact and conclusions of law, it
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is impossible for the Court to determine whether all of these claims were actually determined, or,
instead, whether the award was rendered on the basis of the first [breach of fiduciary duty] claim,
thereby negating any reason for the panel to determine the remaining claims.” Id. The court
therefore held it could not, as a matter of law, find that the FINRA award had preclusive effect
and barred the plaintiff’s fraud claim.
In the FINRA Arbitration, PFSI’s Statement of Claim stated two causes of action against
Opus: (1) breach of the PMA Side Agreement for failure to pay; and (2) breach of the PMA Side
Agreement for breach of the exclusivity provision. See Ex. L (A293-94). PFSI sought $2,501,451
million on its first claim, and in excess of $20 million on its second. See Ex. U (PFSI Post-Trial
Memorandum), at 18 (A1080). Although Opus initially disputed the first claim, see Ex. M
(Answer and Affirmative Defenses), ¶¶45-48 (A302), Opus subsequently conceded that it owed
fees, but asserted that the amount owed was $906,363.24, Ex. V (Opus Post-Hearing
Memorandum) at 4 (A1090).
The FINRA Award contains no specific findings of fact or conclusions of law, stating
only that, “[a]fter considering the pleadings, the testimony and evidence presented at the hearing,
the Panel has decided in full and final resolution of the issues submitted for determination as
follows:”
1.

Respondent is liable for and shall pay to Claimant for compensatory damages in
the sum of $1,018,300.06 plus accrued interest of $101,830.00 calculated at the
rate of 2.5% from January 31, 2012 to January 31, 2016.

2.

Any and all relief not specifically addressed herein, including attorneys’ fees is
denied.

Ex. W (A1109). Notably, the amount of damages awarded fell between the amount that Opus
admitted it owed ($906,363.24) and the amount sought by PFSI ($2,501,451) on the first cause
of action alone. It is enough to defeat collateral estoppel to show that “any one of [PFSI’s] claims
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could have given rise to the relief granted” In re Klein, 301 B.R. at 416, but there is strong
evidence here that the award was based entirely on the first cause of action only.6
There is no evidence in the award that the panel adjudicated any claims by SAI, any
claims against Schonfeld, or anyone’s claims against anyone else under the APA or the
Guaranty. Schonfeld merely speculates that the panel might have found that Opus did not breach
the exclusivity provisions. See, e.g., SJ Br. at 30 (“The Arbitration Award makes clear that it
fully and finally resolved [PFSI’s] claims, including the Early Termination claim, whether
through its award of monetary damages or its express denial of all other relief.”). But the mere
possibility that an issue might have been decided is not enough for collateral estoppel. And of
course the FINRA Award is silent on this point.
Here, there is good reason to believe that the panel did not rule in the manner that
Schonfeld suggests. Opus defended itself on the second cause of action by arguing that the
damages PFSI was claiming actually were suffered by non-party SAI, not by PFSI; that the APA
acquisition payments were received by non-party Schonfeld, not Opus; and that the relevant
contracts for those damages are the APA and the Guaranty, not the PMA Side Agreement. As
noted above, Opus raised these defenses throughout the proceeding, including in its oral motion
to dismiss the second cause of action for failure to establish damages (see Ex. S (Dec. 16, 2015

6

While we have no insight into how the FINRA panel awarded damages, if damages were awarded solely on the
first cause of action, the closest calculations we have to the FINRA Award are the following:
$1,859,281 (PFSI’s TAP/ECN number)
$321,085 (half of PFSI commission number)
$(619,533.44) (deposit)
$(372,642.69) (financing rebate)
$(103,131.73) (return of ECN/TAP deposit paid)
$(66,876.64) (debit to Opus’ account in April 2012)
_________________
TOTAL $1,018,181.50
See Ex. U (PFSI Post-Hearing Memorandum), at 18-20 (A1080-82); Ex. V (Opus Post-Hearing Memorandum), at 46 (A1090-92).
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FINRA Tr.), at 902-911 (A888-890), and in its Post-Hearing Memorandum (Ex. V (A1103)); see
also Ex. M (Answer and Affirmative Defenses) (A303) (“[PFSI] lacks standing to pursue the
causes of action set forth in the Statement of Claim”).
At the final hearing, PFSI set forth two damages models, one “based on the amount that
SAI paid Schonfeld for the Opus relationship, less the amount that it earned for the first four
years of the relationship.” Ex. U (PFSI Post-Trial Memorandum) (A1079). During its oral
motion to dismiss, Opus argued, among other things, that PFSI’s claim for breach of the
exclusivity provision should fail because those damages were based on the APA—a contract
between Schonfeld and SAI. Opus argued that damages resulting from what “SAI Holdings paid
to . . . Schonfeld to purchase the Opus business pursuant to an [APA]” are “completely divorced
from the actual breach of contract that [PFSI] is alleging in this case.” Ex. S (Dec. 16, 2015
FINRA Tr.), at 908-09 (A890) (emphasis added). Opus argued that PFSI could not recover any
damages because the APA is a “contract to which Opus is not a party and which has not been
sued on in this case” and “[PFSI] . . . has not sued for breach of the APA.” Id., at 909 (A890). In
its Post-Hearing Memorandum, Opus argued that, “[p]utting aside that Opus is not even a party
to the APA, [SAI’s] acquisition . . . did not come with a money-back guarantee.” Ex. V (A1103).
In other words, Opus’ argument in the FINRA Arbitration was that the damages that SAI seeks
in this case could not be recovered by PFSI in the FINRA Arbitration, because they were not
based on the claims at issue in that action. To hear Schonfeld now arguing that these issues were
“necessarily” adjudicated in the FINRA Arbitration is rich indeed.
B.

The Denial Of Opus’ Motion To Dismiss Has No Collateral Estoppel Effect.

Schonfeld asks the Court to draw extraordinary inferences from the denial of Opus’
motion to dismiss and find that that ruling was a final resolution of the standing defense, even
though Opus itself continued to raise those same defenses in its post-hearing briefs. See Ex. V, at
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15-17 (A1101-03). The ruling (“the motion is denied”) contains no factual or legal findings and
says nothing about the grounds for the ultimate decision. Ex. S (Dec. 16, 2015 FINRA Tr.), at
918 (A892); see also Ex. W (FINRA Award) (A1109) (reiterating that, “[a]fter due deliberation
the Panel denied the Motion on the grounds that the Claimant had established a prima facie
case”). Under the FINRA arbitrator training materials, a FINRA panel has significant discretion
to deny such a motion. See FINRA Dispute Arbitration Training: Motion to Dismiss, FINRA
(Aug. 2010), https://www.finra.org/sites/default/files/ArbMed/p122123.pdf (“Even if the
claimant’s case seems weak and the respondent’s motion has some validity, the panel may direct
the respondent to present its case.”).7 Schonfeld likewise contends that the FINRA panel
adjudicated both of PFSI’s claims against Opus because, in order to find Opus liable under the
PMA Side Agreement, PFSI must have had standing to sue on both claims. See SJ Br. at 28-29.
That argument makes no sense—there was never any question that PFSI had standing under the
PMA Side Agreement; the question was whether PFSI could recover for losses suffered by SAI.
As a result, it is not an “impossible outcome” for the FINRA panel to find that PFSI could
recover against Opus on its first cause of action, but not on its second.
In short, Schonfeld is engaging in sheer speculation as to why the panel denied its
motion. Such speculation is not sufficient to support a claim of collateral estoppel. See In re
Klein, 301 B.R. at 416-17 (finding that the basis for a decision must be clear in order for
collateral estoppel to apply); Angstrohm Precision, Inc. v. Vishay Intertechnology, Inc., 567 F.
7

We also note that an oral motion to dismiss in a FINRA Arbitration is similar in kind to a directed verdict motion,
which asks the court to consider whether there is sufficient evidence, as a matter of law, to sustain a verdict against
the moving party. 75A Am. Jur. 2d Trial § 840 (1998); see Fed .R. Civ. P. 50. The court must consider, after
reviewing all of the non-moving party’s evidence, and making every inference drawn from the evidence in the nonmoving party’s favor, whether there is sufficient evidence to support a finding for the non-moving party. 75A Am.
Jur. 2d Trial § 840. The court only evaluates the existence of evidence, not its weight or the credibility of the
witnesses. Id. Accordingly, even if the FINRA panel had followed the Federal Rules of Civil Procedure and
Evidence, the only conclusion one could make from its denying the motion is that different inferences could be
drawn from the evidence.
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Supp. 537, 543 (E.D.N.Y. 1982) (court refused to apply collateral estoppel when “specific
determinations” at issue could not “be deciphered . . . without speculation”).
The facts in Saratoga Schenectady Gastroenterology Associates, P.C. v. Bette & Cring,
LLC, 83 A.D.3d 1256 (3d Dep’t 2011) are analogous. There, SSRP entered into a contract with
defendant for the design and construction of a building, and upon its completion, SSRP leased it
to plaintiffs. After defects in the building’s construction were discovered, SSRP initiated an
arbitration proceeding against defendant, seeking damages for, among other things, plaintiffs’
lost profits. The tribunal found defendant had failed to properly install the flooring and awarded
damages to SSRP. However, it ruled that SSRP could not recover damages for plaintiffs’ lost
profits. Plaintiffs subsequently initiated an action against defendant, seeking lost profits, and
defendants argued plaintiffs were barred by the arbitration award. The court disagreed, writing:
Although SSRP sought to recover plaintiffs’ lost profits as damages, defendant
contended that SSRP could not do so, and the arbitrators agreed. Plaintiffs allege,
however, that no determination was made regarding whether those damages could
be directly recovered by plaintiffs and, in our view, the language of the award is
ambiguous in that regard. Inasmuch as the arbitrators’ failure to reach the issue of
whether plaintiffs could directly recover for their lost profits would render both
collateral estoppel and the res judicata doctrine inapplicable here, defendant has
not established its entitlement to dismissal on this ground.
Id. at 1258 (emphasis in original) (citing cases). The same ambiguity exists here—namely, it is
not clear from the FINRA Award whether Opus was found liable to PFSI for the second cause of
action, and whether SAI may recover directly from Schonfeld for its damages.
*

*

*

As Opus argued in the FINRA Arbitration, it was SAI that did not earn back the total
amount of payment it had made to Schonfeld for the value of the clearing business with Opus.
Because it cannot be determined why the panel denied Opus’ motion to dismiss, or how it made
its FINRA Award, the FINRA Arbitration is not dispositive as to whether SAI may recover
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damages from Schonfeld under the APA and Guaranty, arising from Opus’ breach of the PMA
Side Agreement.
III.

Schonfeld Breached The Guaranty By Failing To Pay SAI For Opus’ Breach Of The
PMA Side Agreement.
Schonfeld does not dispute that the Guaranty obligates Schonfeld to guarantee Opus’

performance under the PMA Side Agreement. See SJ Br. at 12. However, it contends that,
because Opus’ liability to PFSI was fully and finally adjudicated in the FINRA Arbitration, and
the FINRA Award was satisfied in full, Schonfeld has no further obligations under the Guaranty.
Id. In sum, Schonfeld’s argument is a reiteration of its collateral estoppel argument, which, for
the reasons discussed supra, is no bar to this case.8 Moreover, the cases upon which Schonfeld
relies do nothing to further its position.
In PAF-PAR LLC v. Silverberg, 118 A.D.3d 446 (1st Dep’t 2014), there was no dispute
that the borrower satisfied its obligations under the note—making a full payment of the modified
loan amount—and, therefore, the guarantor was not obligated to guarantee the payment of the
borrower’s obligations. Id. at 446. By now our argument is familiar: here there is a dispute as to
whether the FINRA panel actually concluded that Opus was liable for the damages sought, or
whether PFSI was entitled to recover those damages that SAI suffered.
Chicago Title Ins. Co. v. Mazula, 38 A.D.3d 1114 (3d Dep’t 2007), is likewise unhelpful
(and irrelevant). There, the plaintiff in one action had been partially reimbursed ($20,000) by its
insurance company for defendant’s breach (resulting in $26,800 in damages), and the insurance
company assigned to plaintiff its right of subrogation. Id. at 1114-15. The plaintiff then sought to
recover the full $26,800 in damages from the defendant, despite the $20,000 payment from the

8

Schonfeld likewise contends that collateral estoppel precludes any recovery under the APA. See SJ Br. at 23-24.
This argument fails for the same reason as Schonfeld’s argument regarding the Guaranty.
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insurance company. The defendant argued the plaintiff would be unjustly enriched by the
assignment. The court held that the assignment was invalid and limited the plaintiff’s judgment
to $6,800. In a second action, the insurance company sought to recover from the defendant, and
the defendant argued that the company had assigned its right to the insureds (the plaintiffs in the
first action). The Third Department held that the defendant was precluded from arguing the
assignment was valid, based on its own contrary, and successful, position in the first action that
its enforcement would unjustly enrich the insured plaintiff. Id. This case has no application at all.
Of course, SAI does not argue that Opus is not liable for breaching the PMA Side Agreement; it
contends that the issue of whether PFSI could recover losses suffered by SAI was not resolved
by the FINRA panel—and Plaintiff certainly does not seek to recover in excess of damages it
incurred.
IV.

Schonfeld Is Liable For Damages Under The APA.
Schonfeld contends that Plaintiff cannot establish that Schonfeld breached the APA by

causing Opus to breach the PMA Side Agreement because there is nothing in the APA that
“creates an obligation for Schonfeld to cause or otherwise guaranty Opus’ performance under the
PMA [Side Agreement] or to indemnify [SAI] for an alleged breach by Opus.” SJ Br. at 12. But
the APA need not contain an express provision stating Schonfeld’s obligation to not cause Opus
to breach the PMA Side Agreement in order for Schonfeld to be liable. Under the implied
covenant of good faith and fair dealing, a party breaches this covenant where its conduct
deprives the other party of the benefits of the agreement. Moreover, because the Guaranty and
the APA constitute one, integrated agreement, the guaranty provision in the Guaranty applies to
the entire transaction. And, to the extent any recovery under the APA is limited to the exclusive
remedy provision, for the reasons discussed below, there is a genuine issue of fact as to whether
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Schonfeld breached the indemnity provision’s limited liability exception for “willful
misconduct.”
A.

Schonfeld Is Liable Under The Implied Covenant Of Good Faith.

Schonfeld does not contend that it acted in good faith.9 See SJ Br. at 24-25 (disputing
breach of implied covenant claim solely on the grounds that it seeks to add a new term into the
APA and is duplicative of the breach of the APA claim). Instead, it argues that, because the APA
does not contain any express requirement, similar to the provision in the Guaranty, that “ensures
that Opus did not breach the PMA [Side Agreement],” id. at 25, the implied covenant claims
fails because it adds an independent, substantive provision in the APA. Under Schonfeld’s
theory, unless the parties explicitly spell out a provision that precludes Schonfeld from causing
Opus to breach its agreement with PFSI, Schonfeld is free to engage in whatever harmful
conduct it pleases, including depriving SAI of the value of its relationship with Opus. That is not
the law.
Under New York law, implicit in every contract is a covenant of good faith and fair
dealing. Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 389 (N.Y. 1995); LJL 33rd St. Assocs.,
LLC v. Pitcairn Props. Inc., 725 F.3d 184, 195-96 (2d Cir. 2013). The covenant is breached
“where one party to a contract seeks to prevent its performance by, or to withhold its benefits
from, the other.” Michaan v. Gazebo Horticultural Inc., 117 A.D.3d 692, 693 (2d Dep’t 2014).
“This embraces a pledge that neither party shall do anything which will have the effect of

9

Without discovery, the depth of Schonfeld’s bad faith is hard to quantify. However, discovery obtained in the
FINRA Arbitration suggests that Schonfeld had long-considered causing Opus to breach the PMA Side Agreement.
For example, Opus had represented that it had entered into a portfolio margining agreement with JPMorgan in
December 2011, upon learning of PFSI’s alleged financing problems. But PFSI came to discover that Opus had
entered into an agreement in February 2010—nearly two-years earlier—which contradicts Opus’ supposed reason
for breaching the PMA Side Agreement’s exclusivity provision. See Aug. 4, 2015 Hanchet Ltr., Ex. 1 to Pendergraft
Decl., at 2. Additional discovery will reveal when Schonfeld first considered causing Opus to breach.
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destroying or injuring the right of the other party to receive the fruits of the contract.” Dalton, 87
N.Y.2d at 389 (citation omitted).
The implied covenant encompasses “any promises which a reasonable person in the
position of the promissee would be justified in understanding were included.” Id. In Dalton, for
example, the New York Court of Appeals concluded that the defendant, a standardized testing
service, had no duty, express or implied, to initiate an investigation into a questioned test score.
Id. at 391. However, once the plaintiff had exercised his contractual option to provide the
defendant with additional information regarding his score, the defendant was required to review
any relevant material. The court found there was an implied covenant because, “[h]aving elected
to offer this option, it was certainly reasonable to expect that [the defendant] would, at the very
least, consider any relevant material submitted in reaching its final decision.” Id. at 390.
Moreover, New York does not require a breach of the duty of good faith to be tied to a
specific contractual provision. Instead, the question is whether “the Plaintiff was entitled to
expect that the Defendant would not act to destroy its rights to enjoy the fruits of its contract.”
Dorset Indus., Inc. v. Unified Grocers, Inc., 893 F. Supp. 2d 395, 410 (E.D.N.Y. 2012);
JPMorgan Chase Bank, N.A. v. IDW Group, LLC, 2009 WL 321222, at *4 (S.D.N.Y. Feb. 9,
2009) (“a claim may be brought, if at all, only where one party’s conduct, though not breaching
the terms of the contract in a technical sense, nonetheless deprived the other party of the benefit
of its bargain”) (citation omitted). In fact, the Second Circuit has recognized that “[i]mplied
contractual obligations may coexist with express provisions which seemingly negate them where
common expectations or the relationship of the parties as structured by the contract so dictate.”
Wakefield v. N. Telecom, Inc, 769 F.2d 109, 112 (2d Cir. 1985) (citing Zilg v. Prentice-Hall, Inc.,
717 F.2d 671 (2d Cir. 1983)).
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In Dorset, for example, the defendant developed a competing program and solicited
members into that program instead of using the plaintiff’s. 893 F. Supp. 2d 395. The court found
“[t]he fact that the Agreements are silent on these issues is not necessarily fatal to the [p]laintiff’s
claim[.]” Id. at 407. Instead, “[i]n assessing the existence of an implied covenant, ‘[t]he
boundaries set by the duty of good faith are generally defined by the parties’ intent and
reasonable expectations in entering the contract.’” Id. (quoting Cross & Cross Props., Ltd. v.
Everett Allied Co., 886 F.2d 497, 502 (2d Cir. 1989)). After reviewing the structure of the
agreement, the court found that “[t]he Plaintiff ha[d] plausibly alleged that it had the reasonable
expectation that the [d]efendant would use its efforts to enroll members in the [plaintiff’s]
Program, rather than a competing program[,]” id. at 408, and that the defendant’s conduct
“deprived the [p]laintiff of the benefits of the Agreement, and therefore violated the implied
covenant of good faith and fair dealing,” id. at 410. And in JPMorgan, the court held that the
plaintiff had adequately pleaded a breach of the implied covenant where an executive search
firm, hired to assist JPMorgan with recruiting candidates, failed to disclose to JPMorgan that it
had been retained by a competitor to recruit a JPMorgan employee. 2009 WL 321222, at *7. The
court held that “a jury could find that [the defendant’s] decision to accept the [employee’s]
recruitment assignment from [the competitor] was incompatible with its obligations to
JPMorgan.” Id.
Contrary to Schonfeld’s arguments, this is not a new term, but rather is a term that is
fundamental to the transaction and wholly consistent with the intent of the parties in entering the
agreement. As the courts make clear, “[a] party’s actions may implicate the implied covenant of
good faith when it acts so directly to impair the value of the contract for another party that it may
be assumed that they are inconsistent with the intent of the parties.” Dorset, 893 F. Supp. 2d at
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407 (citing Bank of China v. Chan, 937 F.2d 780, 789 (2d Cir. 1991)). Here, the Clearing
Agreement with Opus was considered the most valuable asset to SAI under the APA. See,
Pendergraft Declaration, ¶11. It was reasonable for SAI to believe that Schonfeld would not act
in a manner that would interfere with that relationship, and directly impair the value of the APA,
depriving it of the approximate $20 million it expected to receive in the years to come. “Where[,
as here] . . . a covenant of good faith is necessary to enable one party to receive the benefits
promised for performance, it is implied by the law as necessary to effectuate the intent of the
parties.” Wakefield, 769 F.2d at 111-12 (finding employee violated the implied covenant by
firing an at-will employee in order to avoid paying the employee compensation owed under an
incentives program). As a result of Schonfeld’s causing Opus to breach the PMA Side
Agreement, SAI was deprived of the fruit of the agreement.
1.

SAI Is Entitled To Plead An Implied Covenant Claim In The
Alternative To The Breach of Contract Claim.

Schonfeld also contends that the implied covenant claim is essentially a reiteration of the
breach of the APA claim and thus duplicative. While New York does not permit separate claims
for breach of contract and breach of the implied covenant where both are “premised on the same
conduct” and both are tied to the same damages, MBIA Ins. Corp. v. Merrill Lynch, 81 A.D.3d
419, 419-20 (1st Dep’t 2011), where, as here, “the existence or meaning of a contract is in doubt,
a party may plead a claim for breach of the covenant of good faith and fair dealing in the
alternative.” Hard Rock Cafe Int’l, (USA), Inc. v Hard Rock Hotel Holdings, LLC, 808 F. Supp.
2d 552, 567 (S.D.N.Y. 2011) (citing Fantozzi v. Axsys Techs., Inc., 2008 WL 4866054, at *7
(S.D.N.Y. Nov. 6, 2008) (“New York courts allow the plaintiff to defer making an election of
remedies and damages in cases ‘where there is a dispute over the existence, scope, or
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enforceability of the putative contract.’” (quoting Reilly v. Natwest Markets Group, Inc., 181
F.3d 253, 263 (2d. Cir. 1999))).
Moreover, “[a]lternative pleading is permitted because a party is only precluded from
recovering on both theories at the same time.” Id. (denying motion to dismiss counterclaim for
breach of implied covenant based on the same factual predicate as breach of contract
counterclaims; a finding that plaintiff breached the implied duty of good faith recognized that the
plaintiff “promised not to act in a way that prevented the [defendants] from enjoying their rights
under the Agreement,” and, “because this counterclaim [was] pled in the alternative, there is no
possibility of double recovery”) (citation omitted). Moreover, New York courts have found an
alternative cause of action for breach of the implied covenant where a plaintiff “alleg[es] conduct
that subverts the contract’s purpose without violating its express terms.” JPMorgan, 2009 WL
321222 at *5.
Here, Schonfeld disputes its obligations under the APA. SAI contends that Schonfeld’s
conduct—at a minimum—subverted the purpose of the APA. To the extent the Court determines
that there is no express provision in the APA that requires Schonfeld to ensure Opus’
performance and not cause Opus to breach the PMA Side Agreement, by its conduct, Schonfeld
undoubtedly breached its implied covenant.
B.

The Guaranty Provision Applies To The APA Because They Constitute One,
Integrated Agreement.

“Under New York law, all writings forming part of a single transaction are to be read
together.” This Is Me, Inc. v. Taylor, 157 F.3d 139, 143 (2d Cir. 1998) (citing cases). “Generally,
separate writings are construed as one agreement if they relate to the same subject matter and are
executed simultaneously.” Commander Oil Corp. v. Advance Food Serv. Equip., 991 F.2d 49, 53
(2d Cir. 1993) (citing Carvel Corp. v. Diversified Mgmt. Grp., Inc., 930 F.2d 228, 233 (2d
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Cir.1991) (“[I]nstruments executed at the same time, by the same parties, for the same purpose
and in the course of the same transaction will be read and interpreted together.”) (finding that
multiple contracts should be read as one where they were “component parts of a single business
transaction,” each agreement had provisions referring to the other, and “[e]ach depended on the
other”)); see also VoiceAge Corp. v. RealNetworks, Inc., 926 F. Supp. 2d 524, 530 (S.D.N.Y.
2013) (recognizing that an integration clause “eliminate[s] any doubt that [one] [a]greement is
intended to create independent obligations”).
Here, the APA and the Guaranty constitute a single, integrated agreement. They were
executed at the same time, see Exs. A, B (November 20, 2006), by the same parties (Schonfeld
and SAI), and involve the same subject matter and transaction. Indeed, while the APA
establishes the terms pursuant to which SAI would purchase Schonfeld’s entire clearing and back
office operations, the Guaranty guaranteed certain provisions of that sale. Moreover, both
agreements make reference to one another. See, e.g., Ex. A (Guaranty), at Recital (1) (A2)
(specifying that Schonfeld and SAI are “entering into concurrently herewith . . .th[e] [APA]”);
Ex. B (APA), at Article I, Section 1.01 (A15) (defining “Ancillary Agreements” to include the
Guaranty). And, to eliminate any doubt that these agreements create independent obligations,
both contracts contain an integration clause. See Ex. A (Guaranty), at Section 14 (A6) (“This
Guaranty, . . . , the Clearing Agreements, the [APA] . . . embody the entire agreement between
the Companies and Guarantor with respect to the guaranty by Guarantor of the Guaranteed
Obligations”); Ex. B (APA), at Section 11.06 (A64) (“This Agreement, together with the
[Guaranty] sets forth the entire understanding and agreement between the parties with respect to
the subject matter hereof. . . .”). “Where[, as here,] several instruments constitute part of the
same transaction, they must be interpreted together.” BWA Corp. v. Alltrans Express U.S.A., Inc.,
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112 A.D.2d 850, 852 (1st Dep’t 1985) (“In the absence of anything to indicate a contrary
intention, instruments executed at the same time, by the same parties, for the same purpose, and
in the course of the same transaction will be read and interpreted together, it being said that they
are, in the eye of the law, one instrument.”). As a result, the APA and the Guaranty should be
read together as one instrument, and the guaranty provision applies to the entire transaction. See
also May 11, 2018 Opinion (Dkt. # 42) at 17 n.59 (noting that the parties “provided that the APA
and the Guaranty were both part of the entire agreement between the parties”).
The Second Circuit’s decision in Commander Oil is instructive. 991 F.2d 49. There, the
plaintiff had commenced an action to recover costs for environmental damages caused by
defendant Slater. Slater brought suit against a third-party defendant, PSI, in order to seek
indemnification for those damages. The parties had previously entered into an asset purchase
agreement, which contained an indemnification clause whereby PSI agreed to indemnify Slater
for resulting liabilities in certain litigations. The parties had also entered into a ten-year lease,
which also contained an indemnification, including for environmental liability. The district court
held that PSI was not obligated to indemnify Slater for environmental liability based “upon the
absence of specific language referencing environmental liability in the Asset Purchase
Agreement’s indemnification clause,” as well as the “‘painstaking[]’ discussion of environmental
liability in the Lease.” Id. at 51.
The Second Circuit held that “the district court properly interpreted the Asset Purchase
Agreement and Lease together as if they were a single document,” particularly because the “two
transactions were intertwined”: “[t]hey were component parts of a single business transaction
whereby PSI would purchase Slater’s business and lease the premises from Slater on which to
operate it;” “[e]ach [agreement] depended on the other; neither stood alone;” and both
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agreements made reference to the other. Id. at 52-53. However, the Second Circuit found that the
district court erred in concluding that the asset purchase agreement did not, as a matter of law,
contain an indemnity for environmental events. The Second Circuit noted that the asset purchase
agreement’s catchall indemnification provision—namely, indemnifying “all other litigations”—
did not unequivocally demonstrate the parties’ intent to include environmental indemnification,
nor did the “paucity of language specifically referring to environmental liability clearly indicate
that the parties did not intend for PSI to indemnify Slater” for environmental liability. Id. at 55.
The Second Circuit remanded to allow the parties to offer extrinsic evidence bearing on the
intent of the parties.
Likewise in BWA Corp., a sublessee and the plaintiff landlord, BWA, executed a letter of
agreement, whereby the sublessee would pay electricity cost increases to BWA. 112 A.D.2d at
851. On the same day, a sublease was executed between the sublessee and a sublessor. The letter
agreement expressly referred to the sublease. Id. at 852. The sublessee subsequently assigned its
subleasehold to defendant, Alltrans, and a dispute arose as to whether Alltrans was liable for the
increased electricity costs to BWA. The court found that “the sublease and the letter agreement
can be read as one instrument, and, as such, Alltrans can be found to have assumed this
obligation to pay electricity cost increases when it was assigned the Acme sublease.” Id. The
First Department found that the lower court had erred in granting summary judgment dismissing
the complaint as to Alltrans. Id. See also This Is Me, 157 F.3d at 143 (reversing district court’s
judgment, concluding there was sufficient evidence for the jury to find that defendants were
liable for a guaranty provision that was contained in one of several agreements, which should
have been read together).
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Here, there is no dispute that the guaranty obligates Schonfeld to guarantee Opus’s
performance under the PMA Side Agreement, see supra at p. 25, and, for the reasons discussed,
the Guaranty and APA should be read together as one, integrated agreement. As a result, the
guaranty provision applies to the APA, such that Schonfeld’s failure to pay for damages resulting
from Opus’ breach under the PMA Side Agreement constitutes a breach of the Guaranty and a
breach of the APA.
C.

Schonfeld’s Conduct Falls Within The Limited Liability Carve-Out For
Willful Misconduct.

An exclusive remedies provision that does not apply to claims for intentional or willful
breaches does not bar a claim for breach of implied covenant of good faith and faith dealing.
CCM Rochester, Inc. v. Federated Inv’rs, Inc., 2014 WL 6674480 at *5 (S.D.N.Y., Nov. 25,
2014). When the conduct at issue is “intentional or willful breaches of implied covenants . . . of
good faith and fair dealing,” the carve-out for willful misconduct permits the implied covenant
claim. Id. Accordingly, SAI’s claim that Schonfeld breached its implied covenant of good faith is
not subject to the exclusive remedy provision.
Moreover, even if that provision applied to Schonfeld’s breach of the APA, Schonfeld’s
reading of Section 10.09 of the APA, which provides a limited liability carve-out for “fraud or
willful misconduct,” is too narrow. Ex. B (APA), at 48 (A61). While “New York courts have
routinely enforced liability-limitation provisions when contracted by sophisticated parties,”
Process Am., Inc. v. Cynergy Holdings, LLC, 839 F.3d 125, 138 (2d Cir. 2016), Schonfeld is
incorrect in assuming that because other New York courts have construed “willful misconduct”
to constitute “conduct which is tortious in nature,” the same should apply in this case. SJ Br. at
23 n.12 (citing Process Am., 830 F.3d at 138). Indeed, “[t]he issue here is not how . . . other
courts have construed ‘willful’ in other contexts,” but rather “what the parties intended by
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‘willful [misconduct] as an exception to their contractual provision limiting defendant’s
liability.” Metro. Life Ins. Co. v. Noble Lowndes Int’l, Inc., 84 N.Y.2d 430, 435 (1994).10
Moreover, “[c]ourts have noted that ‘[w]illful is a notoriously ambiguous word, which
can indicate any of a number of mental states.’” Lockheed Martin Transp. Sec. Sols. v. MTA
Capital Constr. Co., 2014 WL 12560686, at *30 (S.D.N.Y. Sept. 16, 2014) (quoting Johnson &
Johnson v. Guidant Corp., 525 F. Supp. 2d 336, 349 (S.D.N.Y. 2007)) (examining Black’s Law
Dictionary definitions of “willful” to mean “intentional” as well as “malicious”). To determine
the meaning of the word “willful,” courts have considered the structure or provision referencing
the word, as well as the broader context of the contract. Schonfeld has failed to set forth any
argument that it did not engage in “willful misconduct,” let alone argue what the parties here
intended “willful misconduct” to encompass.
And even if it had, and the Court finds that SAI must prove that Schonfeld engaged in
tortious (i.e., malicious as opposed to intentional) conduct, it is too early to make this
determination. Schonfeld decided to move for summary judgment before any discovery has
taken place in this action.11 Without discovery, particularly with respect to Schonfeld’s
communications with JPMorgan—with which Opus entered into a clearing agreement in
violation of the PMA Side Agreement—it is premature to conclude, as a matter of law, whether
Schonfeld engaged in tortious conduct. For example, pursuant to the APA, SAI was entitled to an
exclusive right to provide clearing services for a fixed, ten-year period. SAI paid Schonfeld
approximately $90 million by early 2012 when Opus terminated the PMA Side Agreement,
10

The fact that SAI has not asserted a fraud or tort claim against Schonfeld is irrelevant. See SJ Br. at 23 n.12. The
New York Court of Appeals has made clear “that tort law principles [do not] apply in all cases in which the word
willful is at issue[.]” Metro Life, 84 N.Y.2d at 435.
11

To the extent Schonfeld contends discovery has been completed, pursuant to the FINRA Arbitration, that
discovery was limited to the production of Opus’ documents and, moreover, did not include any depositions. See
supra at p. 14 n.5.
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depriving SAI of six more years of fixed-price exclusive clearing plus an additional two years of
exclusive clearing. See Pendergraft Decl., ¶24. Opus had maintained that as a result of PFSI’s
alleged financing problems, in December 2011 it began to explore other entities and “JPMorgan
agreed to provide services to Opus.” Ex. M (Answer and Affirmative Defenses), ¶ 32 (A301).
However, through discovery in the FINRA Arbitration, PFSI came to learn that Opus had entered
into a portfolio margining agreement with JPMorgan in February 2010—in violation of the PMA
Side Agreement and despite Schonfeld’s receipt of payment from SAI for the Opus clearing
agreement. See Ex. 1 to Pendergraft Decl. at 1-2. It is entirely possible that Schonfeld intended—
from day one—to cause Opus to breach the agreement as soon as it had collected the majority of
payment from SAI. Without discovery, Plaintiff does not know when Schonfeld first
contemplated termination, or when it commenced discussions with JPMorgan.
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CONCLUSION
WHEREFORE, Plaintiff respectfully requests that the Court deny Schonfeld’s Motion for
Summary Judgment.
Dated: October 15, 2018
Wilmington, Delaware
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