Case 13-10061-LSS

Doc 1598

Filed 06/14/21

Page 1 of 14

Docket #1598 Date Filed: 06/14/2021

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
-------------------------------------------------------- x
In re:
:
:
PENSON WORLDWIDE, INC., et al., 1
:
:
Debtors.
:
:
:
-------------------------------------------------------- x

Chapter 11
Case No. 13-10061 (LSS)
(Jointly Administered)
Hearing Date: June 28, 2021 at 10:00 a.m. (ET)
Obj. Deadline: June 21, 2021 at 4:00 pm. (ET)

MOTION OF PENSON TECHNOLOGIES, LLC AND PENSON LIQUIDATING TRUST
FOR ORDERS IN AID OF PLAN IMPLEMENTATION AND WIND-DOWN WITH
RESPECT TO (I) PROCEDURES FOR (A) FINAL DISTRIBUTIONS AND WINDDOWN, AND (B) CLOSING THE CHAPTER 11 CASES; (II) CLOSING THE CHAPTER
11 CASES; (III) EXTENSION OF TRUST; (IV) EXTENDING CLAIMS OBJECTION
DEADLINE; AND (V) ABANDONMENT AND DESTRUCTION OF LEGACY
DOCUMENTS
Penson Technologies, LLC (“PTL”) and the Penson Liquidating Trust (the “Trust” and
together, “Penson”), through their Chief Officer and Trustee, respectively, as successors in
interest to the debtors in the above-captioned chapter 11 cases (collectively, the “Debtors”), by
and through their undersigned counsel, hereby file this motion (the “Motion”), pursuant to
sections 105, 350, 554 and 1142(b) of title 11 of the United States Code (the “Bankruptcy
Code”), Rules 3022 and 6007 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”), Rule 3022-1 of the Local Rules of Bankruptcy Practice and Procedure of the United
States Bankruptcy Court for the District of Delaware (the “Local Rules”), and paragraphs 18, 34
and 44 of the Confirmation Order, requesting entry of orders: (i) approving procedures for (x) the
wind-down of PTL and the Trust, and (y) closing these chapter 11 cases; (ii) approving the
immediate closure of the chapter 11 cases of SAI Holdings, Inc. (“SAI”) and Penson Financial
Services, Inc. (“PFSI” and together with SAI, the “Subsidiary Debtors”) and subsequent

1
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The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Penson Worldwide, Inc. (6356); SAI Holdings, Inc. (3657); and Penson Financial Services, Inc. (3990). The
Debtors’ mailing address is 5960 W. Parker Rd. #278-198, Plano, Texas 75093.
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closure of the chapter 11 case of Penson Worldwide, Inc. (“PWI”); (iii) extending the Trust for
an additional year; (iv) extending the current claims objection deadline; and (v) authorizing the
immediate abandonment and destruction of Legacy Books and Records (as defined below). In
support of the Motion, Penson states as follows:
JURIÇSDICTION
1.

The United States Bankruptcy Court for the District of Delaware has jurisdiction

over this matter pursuant to 28 U.S.C. §§ 1334(b) and 157, the Amended Standing Order of
Reference from the United States District Court for the District of Delaware dated as of February
29, 2012, paragraph 18, 34 and 44 of the Confirmation Order, and Article XVI of the Plan. This
is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
2.

Venue of the above-captioned chapter 11 cases and this Motion are proper in this

District pursuant to 28 U.S.C. §§ 1408 and 1409.
3.

The predicates for the relief sought herein are sections 105, 350, 554, and 1142(b)

of the Bankruptcy Code, Bankruptcy Rules 3022 and 6007, Local Rule 3022-1, and paragraphs
34 and 44 of the Confirmation Order, and Article XVI of the Plan, including Sections 16.01(e),
(f), (h), (m) and (n).
BACKGROUND
4.

On January 11, 2013 (the “Petition Date”), each Debtor filed a voluntary petition

for relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases”).
5.

Additional information regarding the events leading up to the Petition Date is set

forth in the Declaration of Bryce B. Engel in Support of Chapter 11 Petitions and Requests for
First Day Relief [Docket No. 2].
6.

On January 23, 2013, the United States Trustee for the District of Delaware (the

“U.S. Trustee”) appointed an official committee of unsecured creditors.

28148623.3
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On July 31, 2013, the Court entered an order [Docket No. 781] (the

“Confirmation Order”) confirming the Fifth Amended Joint Liquidation Plan of Penson
Worldwide, Inc., and its Affiliated Debtors (the “Plan”).2 The Effective Date of the Plan
occurred on August 15, 2013 [Docket No. 832].
8.

PTL and the Trust were formed pursuant to the Plan, and Bryce B. Engel was

appointed as the Chief Officer (as defined in the LLC Agreement) of PTL and the trustee for the
Trust (the “Trustee”). PTL was created under the Plan for the purpose of completing the winddown and liquidation of the Debtors and their assets. In turn, PTL and the Trust will distribute
the proceeds of the assets of each Debtor’s Estate to each Debtor’s creditor body, in accordance
with the priorities established under the Plan. In addition, PTL is responsible for overseeing the
reconciliation of the claims asserted against the Debtors in these Chapter 11 Cases.
9.

In accordance with the Plan, all of the Debtors’ assets were transferred to PTL,

other than certain membership interests in non-debtor entities that remained with PFSI and
certain patents that remained with PWI. PFSI disposed of those membership interests following
the Effective Date. See [Docket No. 1352]. The process for monetizing PWI’s patents has
concluded. PTL is also finalizing the liquidation of certain claims in the Lehman brothers SIPA
proceeding and MF Global Holdings Ltd. chapter 11 cases, and anticipates disposing of such
claims in the near term.
10.

The assets remaining in PTL are allocated to holders of claims against Penson

Financial Futures, Inc. (“PFFI”) and Penson Futures, which will be paid in full,3 as well as PWI
and SAI and accordingly, at the time of a Final Distribution, the assets of PTL will be distributed

2

Unless otherwise defined herein, capitalized terms shall have the meaning ascribed to them in the Plan.

3

Holders of claims against these two Debtors will be paid in full upon tender of appropriate tax and other reporting
forms that were recently requested in connection with final distributions.
28148623.3
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to holders of Class A and Class B Interests in PTL4 and to the Trust, as holder of the Class C
Interests for the benefit of the holders of General Unsecured Claims.5
11.

PTL has also concluded the process for resolving all Disputed Claims.
RELIEF REQUESTED

12.

The Chief Officer believes that a Dissolution Event6 is imminent, which will

trigger a final distribution from PTL and the ultimate wind-down of PTL and the Trust, and the
conclusion of these Chapter 11 Cases. By this Motion, Penson requests the following relief, as
more fully detailed below:
a. Approval of procedures for (x) the wind-down of PTL and the Trust, including in
connection with a final distribution; and (y) the closure of the Chapter 11 Cases
b. Approval of closure of the Chapter 11 Cases, including immediate closure of the
Subsidiary Debtors’ cases;
c. Extension of the duration of the Trust for one (1) more year;
d. Extension of the deadline to object to claim for eighteen (18) months; and
e. Authorization to immediately abandon and destroy Legacy Books and Records.
The order attached hereto as Exhibit A will grant the relief set forth in clauses (a), (c), (d), and
(e) above. The proposed forms of order closing the Chapter 11 Cases (the relief requested in
clause (b) above) are attached hereto as Exhibit B.

4

Holders of Second Lien Notes Claims, which are unsecured claims against both PWI and SAI, received Class A
Interests in PTL. Holders of Convertible Notes Claims, which are unsecured claims against PWI only, and General
Unsecured Claims against PWI received Class B Interests in PTL.

5

The Trust received a Class C Interest in PTL, which was held on account of all assets contributed to PTL by
holders of General Unsecured Claims against all Debtors other than PWI. The only remaining General Unsecured
Claims that are entitled to a distribution are those against PFFI, Penson Futures, and SAI. The SAI claim will not be
paid in full, but will participate in the final dividends made by PTL.
6

28148623.3

The definition of Dissolution Event is set forth in in Paragraph 16 below.
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BASIS FOR RELIEF REQUESTED
A.

Procedures for Winding-Down Trust and PTL
13.

Under sections 1142(b) and 105(a) of the Bankruptcy Code, the Court has broad

authority over the property of the estate dealt with under the Plan and to issue any order
necessary to implement the provisions of the Bankruptcy Code and the Plan. Specifically,
section 1142(b) of the Bankruptcy Code provides, in relevant part, that “[t]he court may direct
the debtor and any other necessary party to execute . . . any instrument required to effect a
transfer of property dealt with by a confirmed plan, and to perform any other act . . . that is
necessary for the consummation of the plan.” 11 U.S.C. § 1142(b). The effect of section
1142(b) is to provide bankruptcy courts with a broad jurisdictional grant to implement the terms
of a confirmed plan. In re Intermet Corp., Case No. 08-11859, 2009 Bankr. LEXIS 2613, at *13
(Bankr. D. Del. Sept. 2, 2009) (section 1142(b) provides courts with broad authority to order
parties to comply with reorganization plans); In re eToys, Inc., 331 B.R. 176, 185 (Bankr. D.
Del. 2005) (“The Bankruptcy Court . . . does retain jurisdiction post-confirmation to enforce the
Plan.”) (citing In re Terracor, 86 B.R. 671, 676 (Bankr. D. Utah 1988) (“The clear intent of
section 1142(b) is for the court to retain its jurisdiction to assure that the terms and provisions of
the confirmed Chapter 11 plan are carried out until the plan is completed and a final decree is
entered closing the case.”)); In re Cont’l Airlines, Inc., 236 B.R. 318, 326 (Bankr. D. Del. 1999)
(noting that “in the bankruptcy context, courts have specifically, and consistently, held that the
bankruptcy court retains jurisdiction, inter alia, to enforce its confirmation order”); 8 Collier On
Bankruptcy ¶ 1143.02[1] (16th rev. ed. 2013) (“Acting pursuant to section 1142(b), the court
may issue any order necessary for the implementation of the plan.”). Accordingly, the Court has
the authority to issue orders necessary to implement the Plan.
14.

Likewise, section 105(a) of the Bankruptcy Code provides that the Court “may

issue any order, process, or judgment that is necessary or appropriate to carry out the provisions
28148623.3
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of this title.” 11 U.S.C. § 105(a). This broad grant of authority is meant to enable courts to issue
orders to ensure the prompt administration of the estate and equitable distribution of the assets.
See, e.g., Joubert v. ABN Mortg. Grp., Inc. (In re Joubert), 411 F.3d 452, 455 (3d Cir. 2005)
(“Section 105(a) empowers bankruptcy courts and district courts sitting in bankruptcy to fashion
orders in furtherance of Bankruptcy Code provisions.”).
15.

The Plan and Confirmation Order also authorize the relief requested herein.

Pursuant to paragraph 34 of the Confirmation Order, PTL “may institute proceedings in [the]
Bankruptcy Court to remedy any defect or omission or reconcile any inconsistencies in the Plan
or [the Confirmation Order] with respect to such matters as may be necessary to carry out the
purposes and effects of the Plan.” In addition, this Court has retained jurisdiction over all
matters arising out of, and related to, these Chapter 11 Cases and the Plan pursuant to, and for
the purposes of, sections 105(a) and 1142 of the Bankruptcy Code and for, among other things,
the issuance of orders in aid of execution and consummation of the Plan. See Plan Art. XVI;
Confirmation Order ¶¶ 18 & 44.
16.

With respect to finally concluding these Chapter 11 Cases, the LLC Agreement

provides in pertinent part, as follows:
12.1. Dissolution Events.
The Company shall be dissolved and its affairs wound up
and the Chief Officer shall make the Final Distribution when, (i) in
the reasonable judgment of the Chief Officer, all assets of the
Company have been liquidated and there are no potential sources
of additional Cash for distribution; and (ii) there remain no
Disputed Claims (collectively, a “Dissolution Event”). The date
on which the Final Distribution is made is referred to as the
“Termination Date.” The Chief Officer shall provide at least
thirty (30) days’ prior written notice of the Termination Date to
holders of all Claims, except to the extent such Claims have been

28148623.3
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disallowed, withdrawn, or paid or satisfied in full as of the time
such notice is provided.
12.2.

Winding Up

Upon the occurrence of (i) a Dissolution Event or (ii) the
determination by a court of competent jurisdiction that the
Company has dissolved prior to the occurrence of a Dissolution
Event, the Company shall continue solely for the purposes of
winding up its affairs in an orderly manner. After making the
Final Distribution, the Chief Officer shall proceed as promptly as
possible to wind up the affairs of the Company and, after
completion of the winding up of the affairs of the Company and
distribution of any remaining assets of the Company, file a
certificate of cancellation for the Company in accordance with the
Act. The Members shall have no right to wind up the affairs of the
Company. Upon its dissolution, the Company will file its final tax
returns, and arrange for storage of its records for a period of not
less than one (1) year from the filing of its final tax returns. Upon
completion of such process, the Chief Officer shall file a final
report of distributions with the Bankruptcy Court stating that the
Company has been dissolved and request the Bankruptcy Court to
enter an order closing the Chapter 11 Cases, whereupon the Chief
Officer shall be discharged from any further responsibility under
the Agreement.
17.

The Chief Officer and Trustee propose the following procedures for winding-

down PTL and the Trust (the “Closing Procedures”), consistent with the foregoing:
a. PTL will file with this Court a preliminary final report as required by Local Rule
3022-1(c) and contemplated by Section 12.2 of the LLC Agreement (the
“Preliminary Report”). Among other things, the Preliminary Report shall
(i) indicate the proposed amount of the final distributions from PTL, (ii) comply
with the requirements of Local Rule 3022-1(c), (iii) provide notice to creditors
that PTL will seek entry of an order closing the Chapter 11 Cases of the
Subsidiary Debtors as soon as practicable and a subsequent order closing PWI’s
Chapter 11 Case, and (iv) provide notice that Penson intends to abandon or
destroy the Legacy Books and Records.
b. PTL will serve the Preliminary Report on all holders of Claims and publish it on
the case website maintained by its claims agent: www.kccllc.net/penson. Parties
will have thirty (30) days from the filing and service of the Preliminary Report to
respond to it (the “Notice Period”).
c. Any objections to the Preliminary Report, case closings, or the proposed
abandonment and/or destruction of the Legacy Books and Records received in the
Notice Period will be scheduled for hearing as soon as practicable.

28148623.3
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d. As soon as practicable following the Notice Period (and resolution of any
applicable objections), PTL shall be permitted to submit orders closing the cases
of the Subsidiary Debtors under certification of counsel.
e. Following the Notice Period (and resolution of any applicable objections), PTL
will effectuate the Final Distribution to holders of the Class A, B and C Interests,
and the Trust will issue payment on account of the Class C Interest distributions.7
f. Following the Notice Period (and resolution of any applicable objections), PTL
proposes to destroy the Legacy Books and Records.
g. Once PTL and the Trust have completed any remaining wind-down activities and
filed their respective final tax returns, the Chief Officer will, as soon as
reasonably practicable, submit an order under certification of counsel approving
the dissolution and cancellation of PTL, discharging the Chief Officer, and
closing PWI’s Chapter 11 Case. The form of such order is attached hereto as
Exhibit B-3 (the “Final Order”).
h. The certification of counsel submitting the Final Order shall indicate that: (i ) the
final distribution has occurred and the amount distributed; (ii) the Trust has been
terminated; (iii) the Trust’s and PTL’s final tax returns have been filed;
(iv) appropriate arrangements have been made to store the Trust’s and PTL’s
records following the filing of their final tax returns; (v) PTL has completed all
activities necessary to wind-down its affairs; and (vi) all U.S. Trustee Fees
through the current period have been paid.
18.

Allowing for this procedure, following notice to interested parties, will ensure a

clear path to concluding these cases. This is particularly important given the fact that the Plan
provides for a period of one year for parties to negotiate distributions, see Plan ¶ 11.10, and the
existence of PTL may continue for an extended period of time following the conclusion of its
work.
B.

Closure of the Chapter 11 Cases
19.

Section 350(a) of the Bankruptcy Code provides: “After an estate is fully

administered and the court has discharged the trustee, the court shall close the case.” 11 U.S.C.
§ 350(a). Bankruptcy Rule 3022 provides: “After an estate is fully administered in a chapter 11
reorganization case, the court, on its own motion or on motion of a party in interest, shall enter a

7

PTL and the Trust may make interim distribution to pay in full allowed claims against PFFI and Penson
Futures to the extent that the appropriate compliance forms are provided prior to the expiration of the Notice Period.
28148623.3
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final decree closing the case.” Fed. R. Bankr. P. 3022; see also Del. Bankr. L.R. 3022-1(a)
(“Upon written motion, a party in interest may seek the entry of a final decree at any time after
the confirmed plan has been fully administered provided that all required fees due under 28
U.S.C. § 1930 have been paid.”).
20.

The term “fully administered” is not defined in the Bankruptcy Code, the

Bankruptcy Rules, or the Local Rules. The Advisory Committee Note to Bankruptcy Rule 3022
(the “Committee Note”), however, sets forth the following non-exclusive factors to be
considered in determining whether a case has been fully administered:

21.

a.

whether the order confirming the plan has become final;

b.

whether deposits required by the plan have been distributed;

c.

whether the property proposed by the plan to be transferred has been
transferred;

d.

whether the debtor or the successor of the debtor under the plan has
assumed the business or management of the property dealt with by the
plan;

e.

whether payments under the plan have commenced; and

f.

whether all motions, contested matters, and adversary proceedings have
been finally resolved.

Courts in this district and others consider these factors as a guide in determining

whether a case has been fully administered. See In re SLI, Inc., No. 02-12608, 2005 WL
1668396, at *2 (Bankr. D. Del. June 24, 2005); see also In re JCP Props., Ltd., 540 B.R. 596, 605
(Bankr. S.D. Tex. 2015) (internal quotations and citations omitted) (observing that factors (3)-(5)
correspond “to whether substantial consummation of the chapter 11 plan has been achieved); In
re Kliegl Bros. Universal Elec. Stage Lighting Co., Inc., 238 B.R. 531, 542 (Bankr. E.D.N.Y.
1999). “[A]ll of the factors in the Committee Note need not be present before the Court will
enter a final decree.” Walnut Assocs. v. Saidel, 164 B.R 487, 493 (E.D. Pa. 1994).

28148623.3

9

Case 13-10061-LSS
22.

Doc 1598

Filed 06/14/21

Page 10 of 14

All of the activities necessary to conclude the Chapter 11 Cases of the Debtors

have occurred or are subject to the procedures in the instant Motion. All of the claims against
the Debtors have been either allowed or disallowed. The assets of the Debtors have been
transferred to PTL (and PTL has now substantially concluded its work liquidating them).
Distributions have been substantially made and, in fact, this Motion is filed in contemplation of
final distributions. There also are no remaining contested matters or adversary proceedings
related to the Debtors. And any matters arising with respect to the Subsidiary Debtors can be
cleaned up in the Chapter 11 Case of PWI, by PTL or the Trust. Accordingly, the Subsidiary
Debtors’ cases are ready to be closed now, and the case of PWI should be closed as soon as
practicable following the completion of PTL’s work.
23.

Local Rule 3022-1(b) requires that parties receive at least twenty-one (21) days’

notice of a request to close a chapter 11 case. Under the Closing Procedures outlined above, the
Debtors will include in the Preliminary Report and accompanying notice that they are requesting
closure of the Subsidiary Debtors’ cases now and the closure of PWI’s case upon completion of
PTL’s work. Parties will then be given thirty (30) days’ notice to respond to that notice. If there
are no objections, PTL submits it will be appropriate to close the cases as set forth herein.
24.

Likewise, Local Rule 3022-1(c) requires service of a final report fourteen (14)

days prior to the hearing on any motion. The proposed notice procedures for the Preliminary
Report, which will address the information required by Local Rule 3022-1(c), provides parties
thirty (30) days to respond to the Preliminary Report and the request to close the remaining
Chapter 11 Cases.
25.

PTL also requests that the final decree for PWI also constitute an order

terminating the claims and noticing services provided (the “Claims and Noticing Services”) by
Kurtzman Carson Consultants LLC (“KCC”) pursuant to the order approving KCC’s retention as
claims and notice agent in these cases. See Docket No. 31 (the “KCC Retention Order”).
10
28148623.3
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Upon termination of the Claims and Noticing Services, and except as otherwise provided in the
final decree for PWI and in the Local Rules, KCC shall have no further obligations under the
KCC Retention Order to the Court, the Debtors, PTL, the Trust, or any other party in interest
with respect to the Claims and Noticing Services.
26.

Pursuant to Local Rule 2002-1(f)(ix), within thirty days of entry of a final decree,

KCC shall (a) forward to the Clerk of the Court an electronic version of all imaged claims, (b)
upload the creditor mailing list into CM/ECF, and (c) docket a final claims register in the lead
case containing claims of all cases. KCC shall also box and deliver all original claims to the
Philadelphia Federal Records Center, 14470 Townsend Road, Philadelphia, Pennsylvania 19154
and docket a completed SF-135 Form indicating the accession and location numbers of the
archived claims.
C.

Extension of the Trust’s Duration
27.

Section 2.7 of the Trust Agreement expressly provides that the Court may extend

the term of the Trust. Furthermore, section 105(a) of the Bankruptcy Code provides: “The court
may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions of this title.” 11 U.S.C. § 105(a).
28.

The Trust initially had a duration of five (5) years. See Trust Agreement § 2.7.

However, the Trust’s duration could be extended beyond that period, which the Court did on
several occasions while the claims administered by the Trust were resolved. See Docket Nos.
1500, 1536, 1568]. The Trust’s term is currently set to expire on August 15, 2021, but it may be
the case that all activities to winding down the Trust will not occur by that period. Accordingly,
PTL and the Trustee seek to extend the term of the Trust by an additional year, which they are
hopeful will be more than adequate to conclude the Trust’s existence.

28148623.3
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Extension of the Deadline to object to Claims
29.

Pursuant to Section 12.01(i) of the Plan, all objections to Claims were required to

be filed and served within 120 days of the Effective Date, or December 13, 2013 (the “Claims
Objection Deadline”). However, the right to extend the deadline to object to claims was
reserved by PTL by making a request either prior to or following the expiration of any deadline
to object to claims. See Plan at 12.01(ii) (“Any objections to Administrative Expense Claims
and Claims shall be filed and served on or before the later of (i) one hundred and twenty (120)
days after the Effective Date and (ii) such later date as may be fixed by the Bankruptcy Court,
which later date may be fixed before or after the date specified in clause (i) above.”).
30.

PTL has filed fifteen prior motions to extend the Claims Objection Deadline.

Most recently, on January 15, 2021, the Court entered an order [Docket No. 1584] (the
“Fifteenth Extension Order”), extending the Claims Objection Deadline through and including
June 28, 2021, without prejudice to PTL’s rights to seek further extensions of time within which
to object to the Claims.
31.

The Debtors seek an eighteen (18) month extension simply because these cases

permit parties up to twelve (12) months to negotiate distributions under the Plan and, therefore,
there is a risk that PTL will need to wait for more than a year to close the PWI case. All claims
of records in these cases have either been allowed or disallowed, therefore, the proposed
extension is intended to be prophylactic only and should not prejudice any party that has already
submitted a claim.
E.

Abandonment and Destruction of Legacy Books and Records
32.

Section 554(a) of the Bankruptcy Code provides that “[a]fter notice and a hearing,

the trustee may abandon any property of the estate that is burdensome to the estate or that is of
inconsequential value and benefit to the estate.” 11 U.S.C. § 554(a). Bankruptcy Rule 6007(a)
provides that a debtor, unless otherwise directed by the court, “shall give notice of a proposed
28148623.3
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abandonment or disposition of property to the United States trustee, all creditors, indenture
trustees, and committees elected pursuant to § 705 or appointed pursuant to § 1102 of the Code.”
Fed. R. Bankr. P. 6007(a).
33.

PTL maintained the Debtors’ books, records, documents, files, and electronic

data, which were referred to in the Plan (in whatever format, including native format) as the
“Books and Records” but are referred to herein as the “Legacy Books and Records,” for
purposes of winding down the Debtors’ affairs and resolving Disputed Claim. Section 17.07
required the Legacy Books and Records to be preserved and maintained for a period of five
years, absent further order of the Court. That period has since expired, and PTL and the Trust no
longer has use for or need to access the Legacy Books and Records. Moreover, matters
involving the Debtor have, for the most part, been long-concluded and PTL is unaware of any
party who may need to access the Legacy Books and Records.
34.

Accordingly, PTL (and the Trust to the extent applicable) seek authority to

abandon, and in PTL’s discretion, destroy the Legacy Books and Records. Abandonment or
destruction of the Legacy Books and Records will only take place after the Notice Period,
thereby affording appropriate notice to creditors.
35.

PTL and the Trust are not, by this Motion, seeking immediate destruction of any

books and records developed and maintained in the course of their own affairs. Such books and
records will be maintained for the periods prescribed under the LLC Agreement and Trust
Agreement, and then disposed of in accordance therewith.
NOTICE
36.

Penson will provide this Motion to: (a) the U.S. Trustee; and (b) those parties who

have formally filed a request for notice in the Chapter 11 Cases pursuant to Bankruptcy Rule
2002. In light of the nature of the relief requested herein, Penson submits that no other or further
notice is necessary.
28148623.3
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WHEREFORE, Penson respectfully requests the entry of the Proposed Order,
attached hereto as Exhibit A, granting the relief requested herein and such other and further relief
as is just and proper.
Dated: June 14, 2021
Wilmington, Delaware

YOUNG CONAWAY STARGATT & TAYLOR, LLP
/s/ Ryan M. Bartley
Pauline K. Morgan (No. 3650)
Kenneth J. Enos (No. 4544)
Ryan M. Bartley (No. 4985)
Ashley E. Jacobs (No. 5635)
Rodney Square
1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253
Counsel to Penson Technologies, LLC and Bryce B. Engel
in his capacity as Trustee for the Penson Liquidation Trust

28148623.3
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
-------------------------------------------------------- x
In re:
:
:
:
PENSON WORLDWIDE, INC., et al., 1
:
Debtors.
:
:
:
-------------------------------------------------------- x

Chapter 11
Case No. 13-10061 (LSS)
(Jointly Administered)
Hearing Date: June 28, 2021 at 10:00 a.m. (ET)
Obj. Deadline: June 21, 2021 at 4:00 p.m. (ET)

NOTICE OF MOTION
TO:

(A) THE U.S. TRUSTEE; AND (B) ALL PARTIES THAT HAVE FILED A NOTICE OF
APPEARANCE IN THESE CHAPTER 11 CASES PURSUANT TO BANKRUPTCY
RULE 2002

PLEASE TAKE NOTICE that Penson Technologies, LLC (“PTL”) and the Penson
Liquidating Trust (the “Trust” and together, “Penson”), has filed the attached Motion of Penson
Technologies, LLC and Penson Liquidating Trust for Orders in Aid of Plan Implementation
and Wind-Down with Respect to (I) Procedures for (A) Final Distributions and Wind-Down,
and (B) Closing the Chapter 11 Cases; (II) Closing the Chapter 11 Cases; (III) Extension of
Trust; (IV) Extending Claims Objection Deadline; and (V) Abandonment and Destruction
of Legacy Documents (the “Motion”) with the United States Bankruptcy Court for the District of
Delaware (the “Court”).
PLEASE TAKE FURTHER NOTICE that responses to the Motion, if any, are
required to be filed on or before June 21, 2021 at 4:00 p.m. (ET) (the “Objection Deadline”) with
the United States Bankruptcy Court, 824 Market Street, 3rd Floor, Wilmington, Delaware 19801.
At the same time, you must also serve a copy of the response upon the undersigned counsel to
Penson so as to be received on or before the Objection Deadline.
PLEASE TAKE FURTHER NOTICE THAT A HEARING ON THE MOTION
WILL BE HELD ON JUNE 28, 2021 AT 10:00 A.M. (ET), BEFORE THE HONORABLE
LAURIE SELBER SILVERSTEIN AT THE UNITED STATES BANKRUPTCY COURT FOR
THE DISTRICT OF DELAWARE, 824 NORTH MARKET STREET, 6TH FLOOR,
COURTROOM #2, WILMINGTON, DELAWARE 19801.

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax
identification number, are: Penson Worldwide, Inc. (6356) (“PWI”); SAI Holdings, Inc. (3657)
(“SAI”); and Penson Financial Services, Inc. (3990) (“PFSI”). The Debtors’ mailing address is
5960 W. Parker Rd. #278-198, Plano, Texas 75093.
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PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND IN
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF
REQUESTED BY THE MOTION WITHOUT FURTHER NOTICE OR A HEARING.
Dated: June 14, 2021
Wilmington, Delaware

YOUNG CONAWAY STARGATT & TAYLOR, LLP
/s/ Ryan M. Bartley
Pauline K. Morgan (No. 3650)
Kenneth J. Enos (No. 4544)
Ryan M. Bartley (No. 4985)
Rodney Square
1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253
Counsel to Penson Technologies LLC

2
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
------------------------------------------------------- x
In re:
:
:
PENSON WORLDWIDE, et al.,1
:
:
Debtors.
:
:
:
------------------------------------------------------- x

Chapter 11
Case No. 13-10061 (LSS)
(Jointly Administered)
Ref. Docket No. ___

ORDER IN AID OF PLAN IMPLEMENTATION AND WIND-DOWN WITH RESPECT
TO (I) PROCEDURES FOR (A) FINAL DISTRIBUTIONS AND WIND-DOWN, AND
(B) CLOSING THE CHAPTER 11 CASES; (II) EXTENSION OF TRUST;
(III) EXTENDING CLAIMS OBJECTION DEADLINE; AND (IV) ABANDONMENT
AND DESTRUCTION OF LEGACY BOOKS AND RECORDS
Upon consideration of the motion (the “Motion”)2 of Penson Technologies, LLC (“PTL”)
and the Penson Liquidation Trust (the “Trust” and together with PTL, “Penson”), as successors
in interest to the debtors in the above-captioned Chapter 11 Cases (collectively, the “Debtors”),
requesting entry of orders: (i) approving procedures for (x) the wind-down of PTL and the Trust,
and (y) closing these Chapter 11 Cases; (ii) approving the immediate closure of the Chapter 11
Cases of SAI Holdings, Inc. (“SAI”) and Penson Financial Services, Inc. (“PFSI” and together
with SAI, the “Subsidiary Debtors”) and subsequent closure of the Chapter 11 Case of Penson
Worldwide, Inc. (“PWI”); (iii) extending the Trust for an additional year; (iv) extending the
current claims objection deadline; and (v) authorizing the immediate abandonment and destruction
of Legacy Books and Records; and it appearing that this Court has jurisdiction over this matter
pursuant to 28 U.S.C. §§ 157(b) and 1334, the Amended Standing Order of Reference from the

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Penson Worldwide, Inc. (6356); SAI Holdings, Inc. (3657); and Penson Financial Services, Inc. (3990). The
Debtors’ mailing address is 5960 W. Parker Rd. #278-198, Plano, Texas 75093.

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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United States District Court for the District of Delaware dated as of February 29, 2012, paragraphs
18, 34 and 44 of the Confirmation Order, and Article XVI of the Plan; and this Court having found
that the relief requested in the Motion is in the best interests of the Debtors, their estates, their
creditors and other parties in interest; and this Court having found that the Debtors have provided
proper and adequate notice of the Motion and the relief requested therein, and that, except as
otherwise ordered herein, no other or further notice is necessary; and this Court having reviewed
the Motion and any responses to the Motion; and this Court having determined that the legal and
factual bases set forth in the Motion establish just cause for the relief granted herein; and any
objections to the relief requested in the Motion having been overruled on the merits or otherwise
resolved; and upon all of the proceedings had before this Court; and after due deliberation and
sufficient cause appearing therefor,
IT IS HEREBY ORDERED that:
1.

The Motion is GRANTED to the extent set forth herein.

2.

The following procedures for winding-down PTL and the Trust (the “Closing

Procedures”) are approved:
a. PTL shall file with this Court a preliminary final report as required by Local Rule
3022-1(c) and contemplated by Section 12.2 of the LLC Agreement (the
“Preliminary Report”). Among other things, the Preliminary Report shall
(i) indicate the proposed amount of the final distributions from PTL, (ii) comply with
the requirements of Local Rule 3022-1(c), (iii) provide notice to creditors that PTL
will seek entry of an order closing the Chapter 11 Cases of the Subsidiary Debtors as
soon as practicable and a subsequent order closing PWI’s Chapter 11 Case, and
(iv) provide notice that Penson intends to abandon or destroy the Legacy Books and
Records.
b. PTL shall serve the Preliminary Report on all holders of claims and publish it on the
case website maintained by KCC: www.kccllc.net/penson. Parties shall have thirty
(30) days from the filing and service of the Preliminary Report to respond to it (the
“Notice Period”).

28148623.3
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c. Any objections to the Preliminary Report, case closings, or the proposed
abandonment and/or destruction of the Legacy Books and Records received in the
Notice Period will be scheduled for hearing as soon as practicable.
d. Once PTL and the Trust have completed any remaining wind-down activities and
filed their respective final tax returns, the Chief Officer shall, as soon as reasonably
practicable, submit an order, in the form attached to the Motion as Exhibit B-3 (the
“Final Order”), under certification of counsel approving the dissolution and
cancellation of PTL, discharging the Chief Officer, and closing PWI’s Chapter 11
Case.
e. The certification of counsel submitting the Final Order shall indicate that: (i ) the
final distribution has occurred and the amount distributed; (ii) the Trust has been
terminated; (iii) the Trust’s and PTL’s final tax returns have been filed;
(iv) appropriate arrangements have been made to store the Trust’s and PTL’s records
following the filing of their final tax returns; (v) PTL has completed all activities
necessary to wind-down its affairs; and (vi) all U.S. Trustee Fees through the current
period have been paid.
3.

As soon as practicable following the Notice Period (and resolution of any

applicable objections), PTL shall be permitted to submit orders closing the cases of the Subsidiary
Debtors under certification of counsel.
4.

As soon as practicable following the Notice Period (and resolution of any

applicable objections), PTL shall effectuate the Final Distribution to holders of the Class A, B and
C Interests, and the Trust shall issue payment on account of the Class C Interest distributions.3
5.

Following the expiration of the Notice Period, Penson is hereby authorized to

abandon and, in their discretion, destroy any of the Legacy Books and Records; provided, however,
that if an objection to the abandonment or destruction of Legacy Books and Records is filed within
the Notice Period, Penson shall not destroy the material that is the subject of such objection until
either (i) the objection is withdrawn or (ii) further order of the Court.
6.

The expiration of the Trust’s term is extended to August 15, 2022.

3

PTL and the Trust may make interim distribution to pay in full allowed claims against PFFI and Penson
Futures to the extent that the appropriate compliance forms are provided prior to the expiration of the Notice Period.
28148623.3
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7.

The Claims Objection Deadline is extended to December 28, 2022.

8.

The caption for these jointly administered cases shall be deemed modified to

remove the names of SAI and PFSI from the footnote in the Court-approved caption upon the
closure of their respective Chapter 11 Cases.
9.

This Court retains jurisdiction over the interpretation and implementation of this

Order.

28148623.3
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
-------------------------------------------------------- x
In re:
:
:
PENSON WORLDWIDE, INC., et al.,1
:
:
Debtors.
:
:
:
-------------------------------------------------------- x

Chapter 11
Case No. 13-10061 (LSS)
(Jointly Administered)
Ref. Docket No. ___

FINAL DECREE CLOSING THE CHAPTER 11 CASE OF SAI HOLDINGS, INC.
Upon consideration of the motion [Docket No. __] (the “Motion”)2 of Penson
requesting, among other relief, entry of a final decree (this “Final Decree and Order”) closing
the chapter 11 case of SAI Holdings, Inc.; and the Court finding that (i) the Court has jurisdiction
over this matter pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended Standing Order of
Reference from the United States District Court for the District of Delaware dated as of February
29, 2012, (ii) this matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2), and
(iii) notice of the Motion was due and proper under the circumstances; and it appearing that the
relief requested in the Motion is in the best interest of the Debtors’ estates, their creditors and
other parties-in-interest; and after due deliberation, and good and sufficient cause appearing
therefor:
IT IS HEREBY ORDERED, ADJUDGED and DECREED that:
1.

The Motion is GRANTED as set forth herein.

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Penson Worldwide, Inc. (6356) (“PWI”); SAI Holdings, Inc. (3657) (“SAI”); and Penson Financial Services, Inc.
(3990) (“PFSI”). The Debtors’ mailing address is 5960 W. Parker Rd. #278-198, Plano, Texas 75093.
2

28241505.1

Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Motion.
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The case of debtor SAI Holdings, Inc., Case No. 13-10062, shall be

closed, effective as of the date of this Final Decree and Order.
3.

A docket entry shall be made in the respective Closing Case, reflecting the

entry of this Final Decree and Order.
4.

Entry of this Order is without prejudice to the rights of PTL, any Debtor,

or any other party in interest to seek to reopen the Closing Case for cause pursuant to section
350(b) of the Bankruptcy Code.
5.

PTL shall complete all remaining quarterly reports and pay all quarterly

fees due and owing in the Closing Case within 30 days of the entry of this Final Decree and
Order.

28241505.1
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
-------------------------------------------------------- x
In re:
:
:
PENSON WORLDWIDE, INC., et al.,1
:
:
Debtors.
:
:
:
-------------------------------------------------------- x

Chapter 11
Case No. 13-10061 (LSS)
(Jointly Administered)
Ref. Docket No. ___

FINAL DECREE CLOSING THE CHAPTER 11 CASE OF
PENSON FINANCIAL SERVICES, INC.
Upon consideration of the motion [Docket No. __] (the “Motion”) of Penson
requesting, among other relief, entry of a final decree (this “Final Decree and Order”) closing
the chapter 11 case of Penson Financial Services, Inc.; and the Court finding that (i) the Court
has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware
dated as of February 29, 2012, (ii) this matter is a core proceeding within the meaning of 28
U.S.C. § 157(b)(2), and (iii) notice of the Motion was due and proper under the circumstances;
and it appearing that the relief requested in the Motion is in the best interest of the Debtors’
estates, their creditors and other parties-in-interest; and after due deliberation, and good and
sufficient cause appearing therefor:
IT IS HEREBY ORDERED, ADJUDGED and DECREED that:
1.

1

The Motion is GRANTED as set forth herein.

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Penson Worldwide, Inc. (6356) (“PWI”); SAI Holdings, Inc. (3657) (“SAI”); and Penson Financial Services, Inc.
(3990) (“PFSI”). The Debtors’ mailing address is 5960 W. Parker Rd. #278-198, Plano, Texas 75093.
28241513.1
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The case of debtor Penson Financial Services, Inc., Case No. 13-10063,

shall be closed, effective as of the date of this Final Decree and Order.
3.

A docket entry shall be made in the respective Closing Case, reflecting the

entry of this Final Decree and Order.
4.

Entry of this Order is without prejudice to the rights of PTL, any Debtor,

or any other party in interest to seek to reopen the Closing Case for cause pursuant to section
350(b) of the Bankruptcy Code.
5.

PTL shall complete all remaining quarterly reports and pay all quarterly

fees due and owing in the Closing Case within 30 days of the entry of this Final Decree and
Order.

28241513.1
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
-------------------------------------------------------- x
In re:
:
:
PENSON WORLDWIDE, INC., et al.,1
:
:
Debtors.
:
:
:
-------------------------------------------------------- x

Chapter 11
Case No. 13-10061 (LSS)
(Jointly Administered)
Ref. Docket No. ___

FINAL DECREE CLOSING THE CHAPTER 11 CASE OF PENSON WORLDWIDE,
INC. AND TERMINATING CERTAIN CLAIMS AND NOTICING SERVICES
Upon consideration of the motion [Docket No. __] (the “Motion”) of Penson
requesting, among other relief, entry of a final decree (this “Final Decree and Order”) closing
the chapter 11 case of Penson Worldwide, Inc. and terminating the Claims and Noticing
Services, as more fully set forth in the Motion; and the Court finding that (i) the Court has
jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware dated as of
February 29, 2012, (ii) this matter is a core proceeding within the meaning of 28 U.S.C. §
157(b)(2), and (iii) notice of the Motion was due and proper under the circumstances; and it
appearing that the relief requested in the Motion is in the best interest of the Debtors’ estates,
their creditors and other parties-in-interest; and after due deliberation, and good and sufficient
cause appearing therefor:
IT IS HEREBY ORDERED, ADJUDGED and DECREED that:
1.

1

The Motion is GRANTED as set forth herein.

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Penson Worldwide, Inc. (6356) (“PWI”); SAI Holdings, Inc. (3657) (“SAI”); and Penson Financial Services, Inc.
(3990) (“PFSI”). The Debtors’ mailing address is 5960 W. Parker Rd. #278-198, Plano, Texas 75093.
28241218.1
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The case of debtor Penson Worldwide, Inc., Case No. 13-10061, shall be

closed, effective as of the date of this Final Decree and Order.
3.

A docket entry shall be made in the respective Closing Case, reflecting the

entry of this Final Decree and Order.
4.

Entry of this Order is without prejudice to the rights of PTL, any Debtor,

or any other party in interest to seek to reopen the Closing Case for cause pursuant to section
350(b) of the Bankruptcy Code.
5.

The dissolution and cancellation of PTL is hereby authorized and

approved, and the Chief Officer is directed to file a certificate of cancellation for PTL. Upon
such filing, Bryce Engel shall be discharged as Chief Officer and Trustee and shall have no
further responsibilities or obligations in such capacities; provided that all of the exculpations,
releases, and limitations of liability in favor of the Chief Officer and Trustee provided for in any
of the Plan, Plan Documents, LLC Agreement or Trust Agreement, or otherwise existing under
applicable law shall remain in full force and effect.
6.

The Claims and Noticing Services for the Debtors’ chapter 11 cases is

terminated in accordance with the Motion upon the completion of the services listed in paragraph
6 below. Thereafter, KCC shall have no further obligations to this Court, PTL, any Debtor, or
any other party in interest with respect to the Claims and Noticing Services in the Debtors’
chapter 11 cases.
7.

Pursuant to Local Rule 2002-1(f)(ix), within twenty-eight (28) days of

entry of this Final Decree and Order, KCC shall (a) forward to the Clerk of the Court an
electronic version of all imaged claims, (b) upload the creditor mailing list into CM/ECF, and
(c) docket a final claims register in the lead case containing claims of all cases. KCC shall also

28241218.1
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box and deliver all original claims to the Philadelphia Federal Records Center, 14470 Townsend
Road, Philadelphia, Pennsylvania 19154 and docket a completed SF-135 Form indicating the
accession and location numbers of the archived claims.
8.

PTL shall complete all remaining quarterly reports and pay all quarterly

fees due and owing in the Closing Case within 30 days of the entry of this Final Decree and
Order.
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