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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION  
 
 
In re:  
 
PREMIER KINGS, INC., et al.,1  
 

Debtors. 
 

  
(Chapter 11) 
 
Case No. 23-02871-TOM 
 
Jointly Administered 

 
 

DEBTORS’ APPLICATION FOR ENTRY OF AN ORDER  
(I) APPROVING THE RETENTION AND EMPLOYMENT OF  

MARCUS & MILLICHAP AS REAL ESTATE BROKER  
AND (II) AUTHORIZING ASSUMPTION OF THE LISTING AGREEMENT 

 
Premier Kings, Inc. and its debtor affiliates, as debtors and debtors-in-possession (each a 

“Debtor” and collectively, the “Debtors”) in the above-captioned chapter 11 cases (the “Chapter 

11 Cases”), by their undersigned counsel, file this application (this “Application”) pursuant to 

sections 327, 328 and 330 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 

2014 and 2016 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 

2016-1 of the Local Rules of the United States Bankruptcy Court for the Northern District of 

Alabama (the “Local Rules”), for entry of an order substantially in the form attached hereto as 

Exhibit A (the “Proposed Order”) authorizing the retention and employment of Marcus & 

Millichap Real Estate Investment Services, Inc. (“Marcus & Millichap”) as the Debtors’ real estate 

broker in connection with the Property (as defined herein) in accordance with the terms and 

conditions of the Listing Agreement (as defined herein), modifying the timekeeping requirements 

under Bankruptcy Rule 2016 and Local Rule 2016-1, authorizing the Debtors to assume the Listing 

 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification 
numbers, are:  Premier Kings, Inc. (3932); Premier Kings of GA, Inc. (9797); and Premier Kings of North 
Alabama, LLC (9282).  The Debtors’ address is 7078 Peachtree Industrial Blvd., Suite #800, Peachtree 
Corners, GA 30071.   

Case 23-02871-TOM11    Doc 467    Filed 02/14/24    Entered 02/14/24 20:05:59    Desc
Main Document      Page 1 of 33

¨2¤><g8".     "I«

2302871240214000000000002

Docket #0467  Date Filed: 02/14/2024



 

 
 2  
65533/0002-47033987v3 

Agreement (as defined herein) and granting related relief.  In support of this Application, the 

Debtors rely upon and incorporate by reference the Declaration of Justin Sturdivant in Support of 

the Debtors’ Application for the Entry of an Order (I) Approving the Retention and Employment 

of Marcus & Millichap as Real Estate Broker and (II) Authorizing Assumption of the Listing 

Agreement (the “Sturdivant Declaration”), a copy of which is attached to this Application as 

Exhibit B.  In further support of this Application, the Debtors respectfully state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Alabama (the 

“Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the General 

Order of Reference from the United States District Court for the Northern District of Alabama, 

dated July 16, 1984, as amended July 17, 1984.  

2. Venue is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The bases for the relief sought herein are sections 327(a), 328, 330 and 365 of the 

Bankruptcy Code, Rules 2014 and 2016 of the Bankruptcy Rules and Local Rule 2016-1. 

BACKGROUND 

4. On October 25, 2023 (the “Petition Date”), the Debtors filed voluntary petitions in 

this Court for relief under chapter 11 of the Bankruptcy Code, thus commencing these chapter 11 

cases (the “Chapter 11 Cases”).   

5. The Debtors continue to manage and operate their businesses as debtors-in- 

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

6. No trustee or examiner has been appointed in the Chapter 11 Cases.  Detailed 

information addressing the Debtors’ businesses, their finances and the circumstances leading to 

the filing of the Chapter 11 Cases is contained in the Declaration of David M. Baker in Support of 

First-Day Motions [Docket No. 20] (the “First Day Declaration”). 
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7. Debtor Premier Kings of North Alabama, LLC (“Debtor PKNA”) owns certain real 

property in Lawrence County, Tennessee Parcel Number 078E D 010.00 a/k/a 1214 N. Locust 

Avenue, Lawrenceburg, Tennessee 38464 (the “Property”).  The Property consists of 0.66 acres 

improved with a 2,800 square foot building that historically operated as a Burger King Restaurant, 

although the restaurant is currently closed.  

8. The Debtors determined, prior to bankruptcy, that it was appropriate to list the 

Property on the market for sale in order to maximize value to the Debtors’ estate and creditors.  In 

connection therewith, Debtor PKNA retained Marcus & Millichap to market and sell the Property, 

subject to Court approval.  Marcus & Millichap recently identified a buyer for the Property, and 

contemporaneously herewith, the Debtors are filing a separate motion to obtain Court approval of 

the sale of the Property.  

RELIEF REQUESTED 

9. By this Application, the Debtors request entry of an order, substantially in the form 

of the Proposed Order attached hereto as Exhibit A, authorizing the retention and employment of 

Marcus & Millichap as the Debtors’ real estate broker to market and sell the Property, in 

accordance with the terms of that certain Representation Agreement dated as of August 1, 2023 

between Marcus & Millichap and debtor Premier Kings of North Alabama LLC (the “Listing 

Agreement”), which is attached to the Proposed Order as Exhibit 1.  In addition, the Debtors seek 

authority to assume the Listing Agreement under section 365 of the Bankruptcy Code.2  

 
2 Prior to the Petition Date, Debtor PKNA also entered into a separate Representation 

Agreement dated August 1, 2023, for the sale of the other real property owned by the Debtors, a 
Burger King store located at 10107 Highway 431 S, New Hope, AL 35760 (the “New Hope 
Property”).  The Debtors have not yet received any purchase offers for the New Hope Property 
and have determined not to assume the Representation Agreement for the New Hope Property.  
The Debtors are evaluating alternatives for the sale of the New Hope Property and may 
determine to employ an auctioneer for this sale, including an affiliate of Marcus & Millchap, 
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BASIS FOR RELIEF 

A. Marcus & Millichap’s Qualifications 

10. Marcus & Millichap is a leading real estate investment services firm with more than 

80 offices throughout the United States and Canada.  The firm has significant experience matching 

properties with the largest pool of qualified buyers.  The firm has substantial experience marketing 

and selling restaurant properties, with more than 15,000 restaurants sold.  

11. In working with the Debtors to develop the Listing Agreement, Marcus & Millichap 

became familiar with the Property and developed knowledge relating to the Debtors and their 

business operations.   

12. The Debtors believe that Marcus & Millichap is well qualified to provide real estate 

brokerage services to the Debtors in connection with the Property in an efficient and timely 

manner.  Thus, the Debtors submit that the retention and employment of Marcus & Millichap for 

the sale of the Property is in the best interests of the Debtors’ estates and their stakeholders. 

B. Services to be Provided by Marcus & Millichap 

13. The Listing Agreement governs the relationship between the Debtors and Marcus 

& Millichap.  The terms and conditions of the Listing Agreement were negotiated at arms’ length 

and in good faith between the Debtors and Marcus & Millichap. 

14. The Listing Agreement provides that Marcus & Millichap has the exclusive and 

irrevocable right and authority to sell the Property from August 1, 2023 until February 1, 2024, 

unless extended in accordance with the terms of the Listing Agreement (the “Term”).  In that role, 

 
although a final decision has not yet been made with respect to the sale process for the New 
Hope Property. 
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Marcus & Millichap assisted the Debtors in marketing the Property and negotiating the terms and 

conditions of sale with any prospective purchasers. 

15. The services that Marcus & Millichap provided to the Debtors were necessary to 

enable the Debtors to maximize the value of the Property for the benefit of the Debtors’ estates 

and creditors.  

16. The Debtors believe that the services have not duplicated the services that other 

professionals will be providing to the Debtors in the Chapter 11 Cases.  Marcus & Millichap will 

carry out unique functions and will use reasonable efforts to coordinate with the Debtors’ other 

professionals to avoid unnecessary duplication of services.   

C. Marcus & Millichap’s Compensation 

17. In consideration of the services to be provided by Marcus & Millichap, and as more 

fully set forth in the Listing Agreement, subject to Court approval, the Debtors have agreed to pay 

Marcus & Millichap a commission equal to four percent (4%) of the purchase price of the Property 

(the “Commission”) upon closing of the sale of such Property.   

18. Marcus & Millichap’s compensation structure is set at a level designed to fairly 

compensate the firm for the work of its professionals in connection with the marketing and sale of 

the Property.  Notably, the compensation structure is appropriate and not significantly different 

from (a) the amount Marcus & Millichap charges for other similar types of representations or (b) 

the amount that other comparable real estate brokerage firms would charge to do work similar to 

the work Marcus & Millichap performed for the Debtors.  

19. Retaining another brokerage firm would require such firm to expend significant 

time and expenses to understand the various complexities of the Property and the Debtors’ 

business.  The Debtors believe that such cost would far exceed the amount owed to Marcus & 

Millichap as provided herein. 

Case 23-02871-TOM11    Doc 467    Filed 02/14/24    Entered 02/14/24 20:05:59    Desc
Main Document      Page 5 of 33



 

 
 6  
65533/0002-47033987v3 

20. As set forth in the Sturdivant Declaration, Marcus & Millichap has no agreement 

with any other entity to share any compensation received by the firm in connection with the 

Chapter 11 Cases, except as permitted by section 504 of the Bankruptcy Code.  

D. Marcus & Millichap’s Record Keeping and Application for Compensation 

21. Consistent with its ordinary practice and the practice of brokerage firms in other 

chapter 11 cases whose fee arrangements are typically not hours-based, Marcus & Millichap does 

not ordinarily maintain contemporaneous time records in one-tenth hour increments (similar to 

those customarily kept by attorneys) or provide or conform to a schedule of hourly rates for its 

professionals.  Accordingly, Marcus & Millichap requests that it be excused from such 

requirements.   

22. The Debtors understand that Marcus & Millichap intends to apply to this Court for 

allowance and payment of its Commission in accordance with applicable provisions of the 

Bankruptcy Code, the Bankruptcy Rules, the Local Rules and any orders entered in the Chapter 

11 Cases governing professional compensation.  To the extent that Marcus & Millichap seeks time 

at an hourly rate outside of the Commission, such applications will include time records in half-

hour (0.5) increments setting forth, in a summary format, a description of the services rendered by 

each professional and the amount of time spent on each date by each such individual in rendering 

services on behalf of the Debtors.  The Debtors respectfully request that the Court waive 

compliance with any such requirements inconsistent therewith. 

E. Marcus & Millichap’s Disinterestedness 

23. Marcus & Millichap employs over 1,500 brokers and agents, all of whom are 

independent contractors.  As set forth in the Sturdivant Declaration, Marcus & Millichap did not 

run conflicts on the clients of such independent contractors.  
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24. To the best of the Debtors’ knowledge and except as disclosed in the Sturdivant 

Declaration, Marcus & Millichap is a “disinterested person” as such term is defined in section 

101(14) of the Bankruptcy Code, as required by section 327 of the Bankruptcy Code, and does not 

hold or represent any interest adverse to the Debtors, their creditors or any other parties in interest 

in the Chapter 11 Cases. 

25. As set forth in the Sturdivant Declaration, Marcus & Millichap has certain 

connections with parties in interest in the Chapter 11 Cases.  All of these matters, however, are 

unrelated to the Chapter 11 Cases.  The Debtors do not believe that any of these matters represent 

an interest materially adverse to the Debtors’ estates or otherwise create a conflict of interest 

regarding the Debtors or the Chapter 11 Cases.  

26. Marcus & Millichap will review its files periodically during the pendency of the 

Chapter 11 Cases to ensure no conflicts or other disqualifying circumstances exist or arise.  If any 

new relevant facts or relationships are discovered or arise, Marcus & Millichap will use reasonable 

efforts to identify such further developments and will promptly file a supplemental declaration as 

required by Bankruptcy Rule 2014(a). 

F. The Debtors Should be Permitted to Retain and Employ Marcus & Millichap 

27. The Debtors seek to retain and employ Marcus & Millichap as their real estate 

broker for the Property pursuant to section 327(a) of the Bankruptcy Code, which permits a debtor 

to employ “one or more attorneys, accountants, appraisers, auctioneers, or other professional 

persons, that do not hold or represent an interest adverse to the estate, and that are disinterested 

persons, ” subject to Court approval.  11 U.S.C. § 327(a).  The United States Supreme Court’s 

recent decision in Roman Catholic Archdiocese of San Juan, Puerto Rico v. Acevedo Feliciano has 

called into question a court’s ability to issue nunc pro tunc relief.  140 S. Ct. 696 (2020).  However, 

“neither the Code nor the Rules preclude an award of ‘reasonable compensation’ or reimbursement 
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for ‘actual, necessary expenses’ pursuant to section 330 for services rendered prior to an order 

approving retention of the professional.”  In re Benitez, 2020 WL 1272258, at *2 (Bankr. E.D.N.Y. 

Mar. 13, 2020).  “Simply stated, a professional must be retained as required by the statute, but 

once having been retained, the bankruptcy court is free to compensate him for services rendered 

to the estate at any time, pre and post-court approval, in accordance with section 330 of the Code.”  

Id. 

28. In addition, the Debtors seek approval of the Listing Agreement pursuant to section 

328(a) of the Bankruptcy Code.  Under that statute, with the Court’s approval, a debtor may 

employ professional persons under section 327 of the Bankruptcy Code “on any reasonable terms 

and conditions of employment, including on retainer, on an hourly basis, on a fixed or percentage 

basis, or on a contingent fee basis.”  11 U.S.C. § 328(a).  Section 328 of the Bankruptcy Code 

permits the compensation of professionals, including real estate brokers, on more flexible terms 

that reflect the nature of their services and market conditions.   

29. As discussed above and in the Sturdivant Declaration, Marcus & Millichap satisfies 

the disinterestedness standard in section 327(a) of the Bankruptcy Code.  Marcus & Millichap has 

committed a significant amount of time and effort assisting the Debtors with the marketing and 

sale of the Property.  The Debtors have selected Marcus & Millichap because of the firm’s 

reputation and experience in marketing and selling commercial properties in Lawrence County, 

Tennessee and because of its familiarity with the Property in particular.  Marcus & Millichap is 

thus well-qualified to market and sell the Property.   

30. Moreover, the Debtors believe that the Commission is consistent with Marcus & 

Millichap’s normal and customary compensation structure for similar engagements and 

comparable to those generally charged by real estate brokers of similar stature to Marcus & 

Millichap for comparable engagements in and out-of-court insofar as the commission is tied to the 
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consummation and closing of the sale of the Property.  The Debtors therefore believe that the 

proposed compensation is both reasonable and market-based.  Accordingly, the terms and 

conditions of the Application are fair, reasonable and market-based under the standards set forth 

in section 328(a) of the Bankruptcy Code.   

31. The Debtors submit that for the reasons stated herein and in the Sturdivant 

Declaration, the retention and employment of Marcus & Millichap on the terms and conditions set 

forth in the Listing Agreement is warranted and should be approved.  

G. The Debtors Should be Permitted to Assume the Listing Agreement 

32. Section 365(a) of the Bankruptcy Code provides that a debtor in possession, subject 

to the court’s approval, may assume or reject any executory contract of the debtor.  11 U.S.C. § 

365(a).  Approval of a debtor’s decision to assume an executory contract is appropriate when the 

debtor’s reasonable business judgment supports assumption.  See, e.g., Orion Pictures Corp. v. 

Showtime Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1098 (2d Cir. 1993) (noting 

that Section 365 “permits the trustee or debtor-in-possession, subject to the approval of the 

bankruptcy court, to go through the inventory of executory contracts of the debtor and decide 

whether ones it would be beneficial to adhere to and which ones it would be beneficial to reject”); 

In re Armstrong World Indus., 348 B.R. 136, 162 (D. Del. 2006) (explaining that courts defer to a 

debtor’s business judgment to reject a contract under 11 U.S.C. § 365(a)).  If the debtor’s business 

judgment has been reasonably exercised, a court should approve the assumption of an executory 

contract.  See Group of Institutional Investors v. Chicago M. St. P. & P.R.R. Co., 318 U.S. 523 

(1943); Sharon Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872 F.2d 36, 39-40 (3d Cir. 1989).  

The business judgment test “requires only that the trustee [or debtor-in-possession] demonstrate 

that [assumption] of the contract will benefit the estate.”  Wheeling-Pittsburgh Steel Corp. v. West 
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Penn Power Co. (In re Wheeling-Pittsburgh Steel Corp.), 72 B.R. 845, 846 (Bankr. W.D. Pa. 

1987).   

33. The Debtors respectfully submit that assumption of the Listing Agreement is 

appropriate.  The Listing Agreement was executed by the parties prior to the Petition Date, and 

Marcus & Millichap has expended significant time and effort since its retention marketing the 

Property for sale.  In fact, Marcus & Millichap recently identified a buyer for the Property, and 

contemporaneously herewith, the Debtors are filing a separate motion to obtain Court approval of 

the sale of the Property.  The sale of the Property will inure to the benefit of the Debtors’ 

stakeholders.  As of the date herein, there are no defaults under the Listing Agreement.   

34. Accordingly, assumption of the Listing Agreement by the Debtors is the product of 

the Debtors’ reasonably exercised business judgment, which judgment the Debtors respectfully 

ask the Court to ratify and approve.  

NOTICE 

35. The Debtors will provide notice of this Application either by electronic mail, 

facsimile or United States First Class Mail to: (a) the Office of the Bankruptcy Administrator for 

the Northern District of Alabama; (b) counsel for the official committee of unsecured creditors; 

(c) counsel to BKCI; (d) counsel to Wells Fargo Bank, National Association, as Prepetition Agent 

for the Lender Group; (e) the United States Attorney’s Office for the Northern District of Alabama; 

(f) the Internal Revenue Service; (g) the office of the Attorney General for the State of Alabama; 

(h) the Securities and Exchange Commission; and (i) any party that has requested notice pursuant 

Case 23-02871-TOM11    Doc 467    Filed 02/14/24    Entered 02/14/24 20:05:59    Desc
Main Document      Page 10 of 33



 

 
 11  
65533/0002-47033987v3 

to Bankruptcy Rule 2002.  The Debtors submit that, in light of the nature of the relief requested, 

no other or further notice need be given. 

WHEREFORE, the Debtors respectfully request that the Court enter the Proposed Order 

and grant the relief requested in this Application and such other and further relief as the Court may 

deem just and proper. 

Dated: February 14, 2024 
Birmingham, Alabama   /s/ Jesse S. Vogtle, Jr.        

Jesse S. Vogtle, Jr.   
Eric T. Ray   
HOLLAND & KNIGHT LLP 
1901 Sixth Avenue North, Suite 1400 
Birmingham, Alabama 35203 
Telephone: (205) 226-5700 
Facsimile: (205) 214-8787 
Jesse.Vogtle@hklaw.com  
etray@hklaw.com 

 
-and- 
 
COLE  SCHOTZ P.C. 
 
Gary H. Leibowitz* 
Irving E. Walker* 
H.C. Jones III* 
J. Michael Pardoe* 
COLE SCHOTZ PC 
1201 Wills Street, Suite 320 
Baltimore, MD 21231 
(410) 230-0660 
(410) 230-0667 

 gleibowitz@coleschotz.com 
iwalker@coleschotz.com 
hjones@coleschotz.com  
mpardoe@coleschotz.com  
 
Proposed Attorneys for the Debtors and Debtors-in-
Possession 
 

      *admitted pro hac vice 
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EXHIBIT A 
 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

 
In re:  
 
PREMIER KINGS, INC., et al.,1  
 

Debtors. 
 

  
(Chapter 11) 
 
Case No. 23-02871-TOM 
 
Jointly Administered 
 

 
ORDER (I) APPROVING THE RETENTION AND EMPLOYMENT OF  

MARCUS & MILLICHAP AS REAL ESTATE BROKER  
AND (II) AUTHORIZING ASSUMPTION OF THE LISTING AGREEMENT 

 
Upon the Application2 of the above-captioned debtors and debtors-in-possession (the 

“Debtors”) for entry of an order (the “Order”) authorizing the Debtors to retain and employ Marcus 

& Millichap as real estate broker and assume the Listing Agreement, all as more fully set forth in 

the Application; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

and 1334 and the General Order of Reference from the United States District Court for the 

Northern District of Alabama dated July 16, 1984, as amended July 17, 1984; and this Court having 

found that venue of this proceeding and the Application in this district is proper pursuant to 28 

U.S.C. §§ 1408 and 1409; this is a core proceeding pursuant to 28 U.S.C. § 157(b); and having 

found that the Debtors’ notice of the Application and opportunity for a hearing on the Application 

were appropriate under the circumstances and no other notice need be provided; and this Court 

 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification 
numbers, are:  Premier Kings, Inc. (3932); Premier Kings of GA, Inc. (9797); and Premier Kings of North 
Alabama, LLC (9282).  The Debtors’ address is 7078 Peachtree Industrial Blvd., Suite #800, Peachtree 
Corners, GA 30071.   

2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Application. 
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having reviewed the Application and having heard the statements in support of the relief requested 

therein at a hearing, if any, before this Court (the “Hearing”); and this Court having determined 

that the legal and factual bases set forth in the Application and at the Hearing establish just cause 

for the relief granted herein; and upon all of the proceedings had before this Court; and after due 

deliberation and sufficient cause appearing therefor; 

IT IS HEREBY ORDERED THAT, ADJUDGED AND DECREED THAT: 

1. The Application is GRANTED as stated herein. 

2. The Debtors are authorized to retain and employ Marcus & Millichap, effective as 

of, and retroactive to, the date of the filing of the Application, February 14, 2024 (the “Application 

Date”), to provide services to the Debtors in these Chapter 11 Cases, pursuant to sections 327(a) 

and 328(a) of the Bankruptcy Code, on the terms set forth in the Application, the Sturdivant 

Declaration and the Listing Agreement attached as Exhibit 1 hereto. 

3. The assumption of the Listing Agreement is hereby approved pursuant to section 

365 of the Bankruptcy Code.  

4. Marcus & Millichap shall be entitled to seek allowance of compensation and 

reimbursement of expenses pursuant to the Listing Agreement from the Petition Date, upon the 

filing and approval of interim and final applications for the payment of fees and reimbursement of 

expenses, pursuant to the Bankruptcy Code, Bankruptcy Rules, Local Rules and applicable orders 

of this Court.  For any fees that Marcus & Millichap will seek pursuant to an hourly rate 

arrangement, as opposed to the flat fee arrangement set forth in the Listing Agreement, Marcus & 

Millichap will maintain time records in half-hour (0.5) increments, setting forth, in a summary 

format, a description of the services rendered and the professional rendering such services on 

behalf of the Debtors. 
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5. Notwithstanding anything contrary in this Order, Application or the Listing 

Agreement, the Bankruptcy Administrator for the Northern District of Alabama and the Court shall 

have the right to object to Marcus & Millichap’s request for compensation and reimbursement 

based on the reasonableness standard provided in section 330 of the Bankruptcy Code, and not 

section 328(a) of the Bankruptcy Code; provided, however, that “reasonableness” shall be 

evaluated by comparing (among other things) the fees payable in the case to fees paid to 

comparable real estate brokerage firms with similar experience and reputation offering comparable 

services in other chapter 11 cases and shall not be evaluated primarily on an hourly or length-of-

case based criteria. 

6. In the event of any conflict between the terms of this Order and the Listing 

Agreement, the terms of this Order shall govern. 

7. The Court shall retain jurisdiction with respect to all matters arising from or related 

to the implementation, interpretation and enforcement of this Order. 

 

Dated:  _____________________, 2024  
 Birmingham, Alabama 

        
TAMARA O. MITCHELL 
UNITED STATES BANKRUPTCY JUDGE 
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Exhibit 1 

Listing Agreement 
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EXHIBIT B 
 

Sturdivant Declaration 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

 
In re:  
 
PREMIER KINGS, INC., et al.,1  
 

Debtors. 
 

  
(Chapter 11) 
 
Case No. 23-02871-TOM 
 
Jointly Administered 
 

 
DECLARATION OF JUSTIN STURDIVANT IN SUPPORT OF THE  

DEBTORS’ APPLICATION FOR THE ENTRY OF AN ORDER  
(I) APPROVING THE RETENTION AND EMPLOYMENT OF  

MARCUS & MILLICHAP AS REAL ESTATE BROKER  
AND (II) AUTHORIZING ASSUMPTION OF THE LISTING AGREEMENT 

 
Pursuant to 28 U.S.C. § 1746, I, Justin Sturdivant, hereby declare and state as follows: 

1. I am the First Vice President of Investments of Marcus & Millichap Real Estate 

Investment Services, Inc. (“Marcus & Millichap”) and work out of their Nashville office located 

at 6 Cadillac Drive, Suite 100, Brentwood, Tennessee 73027.  I am a licensed real estate broker in 

Tennessee and have been marketing and selling commercial real estate for over 17 years.  

2. I submit this declaration (the “Declaration”) in connection and in support of the 

Debtors’ Application for Entry of an Order (I) Approving the Retention and Employment of 

Marcus & Millichap as Real Estate Broker and (II) Authorizing Assumption of the Listing 

Agreement (the “Application”).2  

 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification 
numbers, are:  Premier Kings, Inc. (3932); Premier Kings of GA, Inc. (9797); and Premier Kings of North 
Alabama, LLC (9282).  The Debtors’ address is 7078 Peachtree Industrial Blvd., Suite #800, Peachtree 
Corners, GA 30071.   

2 Capitalized terms used herein but not otherwise defined shall have the meanings set forth in the 
Application. 
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3. Unless otherwise stated in this Declaration, I have personal knowledge of the facts 

set forth herein.  To the extent that any information disclosed herein requires amendment or 

modification upon Marcus & Millichap’s completion of further analysis or as additional 

information becomes available to Marcus & Millichap, a supplemental declaration will be 

submitted to the Court reflecting the same.  

QUALIFICATION OF PROFESSIONALS 

4. Marcus & Millichap is a leading real estate investment services firm with more than 

80 offices throughout the United States and Canada.  The firm has significant experience matching 

properties with the largest pool of qualified buyers.  In fact, the firm has substantial experience 

marketing and selling restaurant properties with more than 15,000 restaurants sold.  

5. On August 1, 2023, Marcus & Millichap entered into that certain Representation 

Agreement with debtor Premier Kings of North Alabama LLC (the “Listing Agreement”).  The 

Listing Agreement governs the relationship between the Debtors and Marcus & Millichap.  The 

terms and conditions of the Listing Agreement were negotiated at arms’ length and in good faith 

between the Debtors and Marcus & Millichap. 

6. Pursuant to the Listing Agreement, Marcus & Millichap has the exclusive and 

irrevocable right and authority to sell the Property from August 1, 2023 until February 1, 2024, 

unless extended in accordance with the terms of the Listing Agreement (the “Term”).  In that role, 

Marcus & Millichap assisted the Debtors in marketing the Property and negotiating the terms and 

conditions of sale with any prospective purchasers. 

7. Marcus & Millichap is well qualified to serve in its role as real estate broker to the 

Debtors in connection with the Property.  Since its retention, Marcus & Millichap has become 

familiar with the Property and developed knowledge relating to the Debtors and their business 
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operations.  The professionals at Marcus & Millichap possess extensive knowledge and 

considerable expertise performing all tasks associated with the marketing and brokering of 

commercial real estate in Lawrence County, Tennessee.  

DISINTERESTEDNESS OF PROFESSIONAL 

8. Marcus & Millichap employs over 1,500 brokers and agents, all of whom are 

independent contractors.  Marcus & Millichap did not run conflicts on the clients of such 

independent contractors.  

9. In connection with its proposed retention by the Debtors in the Chapter 11 Cases, 

Marcus & Millichap undertook to determine whether it had any conflicts or other relationships that 

might cause it to hold or represent an interest adverse to the Debtors.  Specifically, Marcus & 

Millichap obtained from the Debtors and their professionals the names of individuals and entities 

that may be parties in interest in the Chapter 11 Cases (the “Potential Parties in Interest”).  In 

preparing this Declaration, either I or someone under my supervision and direction searched 

Marcus & Millichap’s client database to determine whether Marcus & Millichap had any 

connections with the Potential Parties in Interest.  To the extent that I have been able to ascertain 

that Marcus & Millichap has a relationship with any Potential Parties in Interest in matters 

unrelated to the case, such facts are disclosed on Schedule 1 attached hereto.  

10. Marcus & Millichap and certain of its professionals may have in the past 

represented, may currently represent and likely in the future will represent, entities that may be 

Potential Parties in Interest in the Chapter 11 Cases in connection with matters unrelated (except 

as otherwise disclosed on Schedule 1) to the Debtors and the Chapter 11 Cases.  From time to 

time, Marcus & Millichap has referred work to other professionals who are or may be retained in 
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the Chapter 11 Cases.  Likewise, certain such professionals have referred work to Marcus & 

Millichap. 

11. To the best of my knowledge, information and belief, except as otherwise disclosed 

herein, Marcus & Millichap (i) is not a creditor, an equity security holder or an insider of any of 

the Debtors; (ii) is not and was not, within two years before the Petition Date, a director, officer or 

employee of any of the Debtors; (iii) does not hold or represent an interest adverse to the Debtors’ 

estates with respect to the matter for which it will be retained under sections 327(a) and 328(a) of 

the Bankruptcy Code; and (iv) is a “disinterested person” as that term is defined in section 101(14) 

of the Bankruptcy Code. 

12. Marcus & Millichap will review its files periodically during the pendency of the 

Chapter 11 Cases to ensure that no conflicts or other disqualifying circumstances exist or arise.  If 

any new relevant facts or relationships are discovered or arise, Marcus & Millichap will use 

reasonable efforts to identify such further developments and will promptly file a supplemental 

declaration. 

COMPENSATION  
 

13. In consideration of the services to be rendered by Marcus & Millichap, as more 

fully set forth in the Listing Agreement, the Debtors have agreed to pay a commission equal to 

four percent (4%) of the purchase price of the Property (the “Commission”) upon the sale of the 

Property, subject to Court approval and in compliance with the applicable provisions of the 

Bankruptcy Code, the Bankruptcy Rules, the Local Rules and any other applicable procedures and 

orders of the Court.   

14. The compensation arrangement is standard in the real estate industry and designed 

to fairly compensate Marcus & Millichap for the work of its professionals.  Specifically, the 
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compensation is appropriate and not significantly different from (a) the amount Marcus & 

Millichap charges for other similar types of representations or (b) the amount that other 

comparable real estate brokerage firms would charge to do work similar to the work Marcus & 

Millichap performed for the Debtors. 

15. Marcus & Millichap does not ordinarily maintain contemporaneous time records in 

one-tenth hour increments (similar to those customarily kept by attorneys) or provide or conform 

to a schedule of hourly rates for its professionals.  Accordingly, Marcus & Millichap requests that 

it be excused from such requirements.   

16. Marcus & Millichap will apply to the Court for allowance and payment of its 

Commission in accordance with the applicable provisions of the Bankruptcy Code, the Bankruptcy 

Rules, the Local Rules and the orders of this Court.  For any such applications, Marcus & Millichap 

has agreed to accept as compensation such sums as may be allowed by the Court.  To the extent 

that Marcus & Millichap seeks time at an hourly rate outside of the Commission, such applications 

will include time records in half-hour (0.5) increments setting forth, in a summary format, a 

description of the services rendered by each professional and the amount of time spent on each 

date by each such individual in rendering services on behalf of the Debtors.  The Debtors 

respectfully request that the Court waive compliance with any such requirements inconsistent 

therewith. 

17. Marcus & Millichap has not shared or agreed to share any of its compensation with 

any other person, other than a professional of Marcus & Millichap, as permitted by section 504 of 

the Bankruptcy Code.  Marcus & Millichap’s proposed retention is not prohibited by Bankruptcy 

Rule 5002. 
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18. Neither I nor Marcus & Millichap has received any post-petition compensation 

under the Listing Agreement, and neither I nor Marcus & Millichap has any existing agreement 

with the Debtors, their professionals or any other entity to share any compensation received by 

Marcus & Millichap in connection with the Chapter 11 Cases.  

19. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct to the best of my knowledge, information and belief.  

Executed on February 14, 2024 

/s/ Justin Sturdivant   
Justin Sturdivant 
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Schedule 1 
 

Parties in Interest Identified by Marcus & Millichap 
 

Interested Party Relationship to Debtors Relationship to the Firm 
GEWSI 2 LLC  Landlord creditor Purchaser of property previously sold by 

M&M 
Newell Berg Alliance 
TN LLC  

Unsuccessful stalking horse 
bidder 

Former client 

Newell Berg Alliance 
AL LLC 

Unsuccessful stalking horse 
bidder 

Current client 

Premier Holdings Non-debtor affiliate Current client  
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