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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION
IN RE:
REGIONAL HOUSING & COMMUNITY
SERVICES CORP., et al.,
Debtors.

)
)
)
)
)
)
)

CHAPTER 11
Jointly Administered Under
CASE NO. 21-41034-pwb

NOTICE OF FILING EXHIBITS TO FORM OF SETTLEMENT AGREEMENT IN
CONNECTION WITH MOTION PURSUANT TO FEDERAL RULE OF BANKRUPTCY
PROCEDURE 9019 AND SECTION 363 OF THE BANKRUPTCY CODE FOR
ENTRY OF ORDER APPROVING GLOBAL SETTLEMENT AND
COMPROMISE BETWEEN DEBTORS AND VARIOUS PARTIES
PLEASE TAKE NOTICE that the above-captioned debtors (the “Debtors”) filed a
Motion Pursuant to Federal Rule of Bankruptcy Procedure 9019 and Section 363 of the
Bankruptcy Code for Entry of Order Approving Global Settlement and Compromise Between
Debtors and Various Parties [Dkt No. 59] on September 24, 2021 (the “Motion”), seeking an
order authorizing the Debtors to enter into a settlement agreement to resolve various claims.
PLEASE TAKE FURTHER NOTICE that on October 8, 2021, the Debtors filed a form
of the Settlement Agreement for which approval is sought in the Motion, without exhibits attached
[Dkt. No. 72].
PLEASE TAKE FURTHER NOTICE that attached hereto are the exhibits to the
Settlement Agreement for which approval is sought in the Motion.
This 13th day of October, 2021.
SCROGGINS & WILLIAMSON, P.C.

4401 Northside Parkway
Suite 450
Atlanta, GA 30327
T: (404) 893-3880
F: (404) 893-3886
E: rwilliamson@swlawfirm.com
aray@swlawfirm.com
mlevin@swlawfirm.com

By: /s/ Matthew W. Levin
J. ROBERT WILLIAMSON
Georgia Bar No. 765214
ASHLEY REYNOLDS RAY
Georgia Bar No. 601559
MATTHEW W. LEVIN
Georgia Bar No. 448270
Proposed Counsel for the Debtors
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AFFIDAVIT AND AGREEMENT RELATING TO TERMINATION OF
LAND USE RESTRICTION AGREEMENT
BEFORE ME, the undersigned authority, duly authorized to administer oaths and take
acknowledgments, personally appeared Mark Heer (“Affiant”), Senior Vice President of UMB
Bank, N.A., a national banking association, not in its individual corporate capacities, but solely in
its capacities as successor trustee (the “Bond Trustee”) for the $4,040,000 Series 2018 A Revenue
Refunding Bonds (Senter’s Memory Care Project ) (the “Tax Exempt Bonds”), issued pursuant to
an Indenture of Trust and a First Supplemental Trust Indenture (the “Bond Indenture”), each dated
as of October 1, 2018 between the Public Finance Authority (the “Issuer”) and the Bond Trustee.
RECITALS
A.
The Issuer issued the Tax Exempt Bonds, along with the Series 2018 B Revenue
Refunding Bonds – Taxable (Senter’s Memory Care Project) in the aggregate principal amount of
$105,000 (the “Taxable Bonds”, and together with the Tax Exempt Bonds, the “Bonds”), pursuant
to the terms of the Bond Indenture for the purpose of, among other things, providing financing
with respect to an assisted living facility located in Harnett County, North Carolina (the “Project”).
B.
The Issuer, HP6 Fuquay-Varina Health Investors, LLC and Fuquay-Varia Health
Holdings, LLC, as Borrowers (together, the “Borrowers”), and The Huntington National Bank (the
“Original Trustee”, as predecessor to the Bond Trustee (collectively, the “LURA Parties”)),
entered into a Land Use Restriction Agreement (the “LURA”) for the Project, dated as of October
1, 2018, and filed for recording with the Office of the Register of Deeds for Harnett County, North
Carolina at Book 3648, and Page 57.
C.
The Borrowers’ obligations under the Bonds and the notes related to the Bonds are
secured by, among other things, the Borrowers’ real property, pursuant to and as described in that
Deed of Trust, Assignment of Leases and Rents, Security Agreement and Fixture Filing dated as
of October 1, 2018, in favor of the Original Trustee as beneficiary recorded in the Office of the
Register of Deeds for Harnett County, North Carolina, at Book 3648, and Page 24.
D.
The Borrowers failed to pay debt service on the obligations related to the Bonds,
and through (i) a Notice of Continuing Events of Default and Acceleration dated March 2, 2021,
and (ii) a letter dated July 30, 2021, the Trustee demanded payment in full of the entire outstanding
balance due and owing under the documents related to the Bonds.
E.
On August 10, 2021, the Bond Trustee filed a lawsuit in the Superior Court, County
of Harnett, North Carolina (Case No. 21CVS1674), against the Borrowers and certain guarantors
of the obligations due and owing under and related to the Bonds.
F.
As a result of the aforementioned events of default, the Parties agree that the Bond
Trustee could have pursued foreclosure proceedings with respect to the Project.
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G.
On August 26, 2021, Regional Housing & Community Services Corp. (“RHCSC”),
the sole member of each of the Borrowers, and sixteen (16) subsidiaries of RHCSC (collectively,
the “Debtors”) filed for relief (collectively the “Bankruptcy Cases”) under chapter 11 of the
Bankruptcy Code in the United States Bankruptcy Court for the Northern District of Georgia,
Rome Division (the “Bankruptcy Court”).
H.
In connection with the Bankruptcy Cases, on October __, 2021, the Debtors, the
Bond Trustee, and certain other parties entered into that certain Release and Settlement Agreement
(the “Settlement Agreement”) pursuant to which it was agreed, among other things, that a newlyformed entity (the “Buyer”) would assume the Borrowers’ membership interests for an amount
sufficient to pay the Bond Trustee $4,550,000 (the “Settlement Payment”).
I.
As provided in Section 12 of the LURA, the LURA Parties agreed that the LURA
would terminate upon certain occurrences, including: “in the event of (a) a foreclosure or delivery
of a deed in lieu of foreclosure whereby a third party shall take possession of the Project … and
(b) the payment in full and retirement of the Series 2018A Bonds within a reasonable period
thereafter; provided, however, that the preceding provision of this sentence shall cease to apply
and the restrictions contained herein shall be reinstated if, at any time subsequent to the termination
of such provisions as the result of the foreclosure or the delivery of a deed in lieu of foreclosure or
a similar event, either of the Borrowers (or any person related to any of the Borrowers within the
meaning of Section 147(a)(2) of the Code) obtains an ownership interest in the Project for federal
income tax purposes.”
J.
Based on the foregoing, the Buyer has requested, and the Settlement Agreement
provides, that the Affiant execute this Affidavit and Agreement Relating to Termination of Land
Use Restriction Agreement (the “Affidavit and Agreement”).
AFFIDAVIT AND AGREEMENT
1.
Purpose of Affidavit and Agreement. This Affidavit and Agreement is given in
connection with the Settlement Agreement and the conveyance of the Project pursuant to a [NAME
OF DEED] attached hereto as Exhibit “A”.
2.
Remedies Similar to Foreclosure. The Affiant states on behalf of the Bond Trustee
that given the Borrowers’ events of default, the Bond Trustee could have commenced foreclosure
proceedings, however, the sale of the Project contemplated by the Settlement Agreement and the
payment of the Settlement Payment in exchange for the Bond Trustee releasing its liens and
mortgages on the Project, was an alternative to foreclosure acceptable to the Bond Trustee. The
Settlement Agreement was an exercise of the remedies available to the Bond Trustee under the
documents related to the Bonds. The Borrowers have represented to the Bond Trustee, and the
Bond Trustee is in agreement with the Borrowers, that the transactions referenced in the Settlement
Agreement are intended to cause the termination of the LURA pursuant to Section 12 thereof.
3.
Retirement of Bonds. Affiant certifies on behalf of Bond Trustee that the Bonds
will be cancelled no later than ninety (90) days after receipt of the Settlement Payment.
2
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4.
Further Assurances. At the sole cost and expense of the Borrowers or the Buyer, or
their successors or assigns, Bond Trustee agrees to provide such further assurances with respect to
the matters stated herein as Buyer and/or its successors and assigns may reasonably request
(including without limitation executing and delivering such affidavits, certificates and other
instruments as may be reasonably requested).
5.
Reliance Upon Affidavit. Affiant understands that reliance may be placed upon
this Affidavit by Buyer, Borrower, Issuer, and their successors and assigns.

[remainder of page intentionally left blank]
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Dated as of the ______ day of October, 2021.
FURTHER AFFIANT SAYETH NAUGHT.
UMB Bank, N.A., not in its individual or corporate capacities, but solely in its capacities as
successor bond trustee under the Indenture of Trust and a First Supplemental Trust Indenture, each
dated as of October 1, 2018 between the Public Finance Authority and the Huntington National
Bank, as predecessor to UMB Bank, N.A.

By:
Name:
Title:

STATE OF __________________________
COUNTY OF ________________________
The foregoing instrument was acknowledged before me by means of (select one):  physical
presence or 
online notarization on this ___ day of __________, 2021, by
____________________________, as _______________________ of UMB Bank, N.A., not in its
individual or corporate capacities, but solely in its capacities as successor bond trustee under the Indenture
of Trust and a First Supplemental Trust Indenture, each dated as of October 1, 2018 between the Public
Finance Authority and the Huntington National Bank, as predecessor to UMB Bank, N.A. Said person is
 personally
known
to
me,
or

has
produced
either
(select
one):
____________________________________ as identification.
[AFFIX NOTARY SEAL]

__________________________________________
Notary Public, State of _______________________
Print Name:
____________
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LIST OF OFFICERS AND DIRECTORS
1)

Regional Housing & Community Services Corporation
Directors: David Jones, Bryan W. Starnes and Thomas W. Waldrep, Jr.
Officers: Thomas W. Waldrep, Jr. (President), Bryan W. Starnes (Secretary-Treasurer)

2)

RHCSC Columbus AL Holdings LLC, RHCSC Douglas AL Holdings LLC, RHCSC
Gainesville AL Holdings LLC, RHCSC Montgomery I AL Holdings LLC, RHCSC
Montgomery II AL Holdings LLC, RHCSC Rome AL Holdings LLC, RHCSC
Savannah AL Holdings LLC, and RHCSC Social Circle AL Holdings LLC (OpCos)
Sole Member: Regional Housing & Community Services Corp.
Manager: Charles E. Trefzger, Jr.

3)

RHCSC Columbus Health Holdings LLC, RHCSC Douglas Health Holdings LLC,
RHCSC Gainesville Health Holdings LLC, RHCSC Montgomery I Health Holdings
LLC, RHCSC Montgomery II Health Holdings LLC, RHCSC Rome Health Holdings
LLC, RHCSC Savannah Health Holdings LLC, and RHCSC Social Circle Health
Holdings LLC (PropCos)
Sole Member: Regional Housing & Community Services Corp.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION
)
)
)
)
)
)
)

IN RE:
REGIONAL HOUSING & COMMUNITY
SERVICES CORP., et al.,
Debtors.

CHAPTER 11
Jointly Administered Under
CASE NO. 21-41034-pwb

FINAL ORDER (I) AUTHORIZING (A) SECURED POSTPETITION FINANCING;
(B) GRANTING SECURITY INTERESTS TO THE
BONDHOLDERS; (C) SUPERPRIORITY CLAIMS AND OTHER
ADEQUATE PROTECTION TO THE BOND TRUSTEE; AND
(II) AUTHORIZING THE USE OF CASH COLLATERAL BY THE DEBTORS
This matter came before the Court for interim hearing at 2:00 p.m. on August 31, 2021 (the
“Initial Hearing”), which Initial Hearing was continued to 10:00 a.m. on September 2, 2021, 2:00
p.m. on September 21, 2021, and 11:30 a.m. on September 29, 2021 (the “Continued Hearings”),
and for final hearing at 1:30 p.m. on October 14, 2021 (the “Final Hearing”) on (i) the Debtors’
Motion for Interim and Final Orders (I) Authorizing (A) Secured Postpetition Financing Pursuant
to 11 U.S.C. §§ 105, 361, 362, and 364(c) and (d); and (B) Granting Security Interests,
Superpriority Claims, and Adequate Protection, and (II) Scheduling a Final Hearing; and
Memorandum of Points and Authorities (the “DIP Motion”) 1 [Docket No. 12], and (ii) the
proposed use of the Bond Trustee’s cash collateral as set forth in the Debtors’ Motion for Authority
to Use Cash Collateral (the “Cash Collateral Motion”); and together with the DIP Motion, the
“Motions”) [Docket No. 11], in each case filed by the debtors and debtors and debtors-inpossession (collectively, the “Debtors”) in the above-captioned jointly administered chapter 11
cases (the “Chapter 11 Cases”). UMB Bank, as successor trustee for certain bonds (the “Bond

1

Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the DIP

Motion.

1
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Trustee”) objected (the “Objections”) to the relief requested in the DIP Motion and the Cash
Collateral Motion.
Prior to each of the Continued Hearings, the Debtors and UMB Bank conferred and agreed
to the terms of three interim orders (respectively, the “First Interim Order” [Docket No. 35], the
“Second Interim Order” [Docket No. 59], and the “Third Interim Order” [Docket No. 65; and
collectively, the “Interim Orders”] on the Motions on a consensual basis. At the September 21
hearing, the Debtors also reported to the Court that they hoped to reach a longer-term resolution
whereby, among other things, Ecofin Direct Municipal Opportunities Fund, LP (f/k/a Tortoise
Direct Municipal Opportunities Fund, LP) and Ecofin Tax-Advantaged Social Impact Fund, Inc.
(together, the “Bondholders”) would provide funding for the Debtors pursuant to the terms of a
Budget (as defined below), and the Debtors would agree to replace their officers and directors and
ALG Senior, LLC, as the manager, with new directors and officers, and a new manager, in each
case subject to the consent and approval of the Bond Trustee.
The parties did reach such an agreement and on September 24, 2021, the Debtors filed a
motion (the “Settlement Agreement Motion”) [Docket No. 59] seeking approval of the proposed
settlement agreement and authorization from the Court for the Debtors to enter into the proposed
settlement agreement (the “Settlement Agreement”). A term sheet describing the proposed
settlement among the parties was filed as an exhibit to the Settlement Agreement Motion, and on
October 8, 2021, the Debtors filed a copy of the form of Settlement Agreement as a supplement to
the Settlement Agreement Motion. A material provision of the Settlement Agreement is a
willingness of the Bond Trustee to consent to the use of its cash collateral by the Debtors in these
Chapter 11 Cases and for the Bondholders to advance further funds to the Debtors, in each case
pursuant to the terms and conditions of this order (the “Final Order”).

2
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This Court having found that this is a core proceeding under 28 U.S.C. § 157(b); and that
this Court having found it may enter Final Order on a final basis consistent with Article III of the
United States Constitution; and this Court having found that venue of this proceeding and the
Motions in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having
found that the relief set forth in this Final Order is in the best interest of the Debtors’ estates, their
creditors, and other parties in interest; and this Court having found that the Debtors’ notice of the
Motions and an opportunity for a hearing on the Motions was appropriate under the circumstances
and no other notice need be provided; and this Court having reviewed the Motions and having
heard the statements in support of and against the relief requested therein at the Initial Hearing,
the Continued Hearings, and the Final Hearing; and this Court having determined that the legal
and factual bases set forth in this Final Order, if any, establish just cause for the relief granted
herein; and after due deliberation and sufficient cause appearing therefor, the Court makes the
following findings of fact and conclusions of law.
FINDINGS OF FACT
The Debtors’ Chapter 11 Cases; Procedural Background; Jurisdiction and Notice
A.

On August 26, 2021 (the “Petition Date”), each of the Debtors filed voluntary

petitions for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”)
and thereby commenced the Chapter 11 Cases. Since the Petition Date, the Debtors have been
operating their businesses and managing their properties as debtors and debtors in possession
pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code.
B.

The Court held hearings to consider granting the relief requested in the Motions on

an interim basis on August 31, 2021, September 2, 2021, September 21, 2021, and September 29,
2021. Following the September 2 Hearing the Court entered the First Interim Order, following the
September 21 hearing the Court entered the Second Interim Order, and following the September
3
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29 hearing the Court entered the Third Interim Order, in each case with the consent of the Debtors,
the Bond Trustee, and the Bondholders.
C.

The Debtors have properly served notice of the Motions and the hearings thereon

pursuant to Sections 102, 105, 361, 362, 363 and 364 of the Bankruptcy Code and Federal Rules
of Bankruptcy Procedure 2002 and 4001, 6004, 9006, and 9014 and the Bankruptcy Local Rules.
Such notice is sufficient for all purposes under the Bankruptcy Code and the applicable Bankruptcy
Rules in respect to the relief requested and no further notice is necessary.
The Debtor and the Community
D.

Eight of the Debtors (each a “Property Company” and collectively, the “Property

Companies”) own and operate a senior living facility (each a “Facility” and collectively the
“Facilities”). Eight separate Debtors (each an “Operating Company” and collectively the
“Operating Companies”) lease a Facility from the Property Companies. Debtor Regional
Housing & Community Services Corp. (“Regional”) is the 100% owner and single member of
each of the Property Companies and the Operating Companies. The Operating Companies have
each entered into a Management Agreement (collectively the “Management Agreements”) with
ALG Senior, LLC (“ALG”) to manage the operations of the Facilities that each Operating
Company leases from a Property Company.
The Secured Bond Obligations
E.

Pursuant to this Final Order and subject to the limitations of Paragraph 34 herein,

the Debtors acknowledge, stipulate, and agree that the Debtors are obligated to the Bond Trustee
for the benefit of the beneficial holders of the Bonds (as defined below), authorized and issued by
the Wisconsin Public Finance Authority (the “Authority”) in the aggregate amount of $______

4
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(the “Bond Claim”),2 which is comprised of $______ in principal and $_______ in interest, which
is related to each of the Debtors as follows:
Borrower

Bond Series

Principal

Interest

RHCSC Rome Health Series 2018A
Holdings LLC and
RHCSC Rome AL
Series 2018B
Holdings LLC
Series 2018C
Series 2018D
RHCSC Savannah
Health Holdings LLC
and RHCSC
Savannah AL
Holdings LLC

Series 2018A
Series 2018B
Series 2018C
Series 2018D

RHCSC Social Circle
Health Holdings LLC
and RHCSC Social
Circle AL Holdings
LLC

Series 2018A
Series 2018B
Series 2018C
Series 2018D

RHCSC Montgomery
I Health Holdings,
LLC and RHCSC
Montgomery I AL
Holdings, LLC

Series 2018A
Series 2018B
Series 2018C
Series 2018D

RHCSC Columbus
Health Holdings LLC
and RHCSC

Series 2018A
Series 2018B

In addition, the Bond Claim includes fees and expenses of the Bond Trustee and its professionals. The Bond
Trustee reserves all rights to add such amounts to the Bond Claim.
2
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Borrower

Bond Series

Columbus AL
Holdings, LLC

Series 2018C

Principal

Desc Main

Interest

Series 2018D
RHCSC Douglas
Health Holdings LLC
and RHCSC Douglas
AL Holdings LLC

Series 2018A
Series 2018B
Series 2018C
Series 2018D

RHCSC Gainesville
Health Holdings LLC
and RHCSC
Gainesville AL
Holdings LLC

Series 2018A
Series 2018B
Series 2018C
Series 2018D

RHCSC Montgomery
II Health Holdings,
LLC and RHCSC
Montgomery II AL
Holdings, LLC

Series 2018A
Series 2018B
Series 2018C
Series 2018D

Security for the Bond Obligations
F.

The Debtors acknowledge, stipulate, and agree that the obligations owed to the

Bond Trustee, including the Bond Claim, are secured by first priority mortgages, liens and security
interests on all of the Debtors’ real and personal property (all such collateral so granted under the
Bond Documents, the “Pre-Petition Bond Collateral”). The obligations owed to the Bond Trustee
with respect to the Bonds are evidenced by loan agreements relating to each of the Debtors’
Facilities and dated June 1, 2018 (as amended, the “Loan Agreements”), which Loan Agreements
were subsequently amended in connection with the issuance of C and D Series of Bonds for each
6
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of the Debtors’ Facilities. Those Loan Agreements were each assigned to the Bond Trustee
pursuant to corresponding trust indentures dated June 1, 2018 (as amended, the “Trust
Indentures”), which were also amended at the time of the issuance of the C and D Series of Bonds.
Each of the Debtors’ Facilities are subject to mortgages and security interests securing the full
amounts owed to the Bond Trustee related to the Bonds issued for that Facility. The documents
referred to in this paragraph, including the Loan Agreements (as amended), Trust Indentures (as
amended), the mortgages and deeds of trust, and any other document or agreement delivered as
security for, or in respect of, the Bonds or the Debtors’ obligations under any of such documents
are collectively referred to herein as the “Bond Documents.”
G.

Under the terms of the Bond Documents, certain accounts were established and are

held by the Bond Trustee (collectively, the funds in such accounts, the “Trustee-Held Funds”).
As of the Petition Date, the Trustee-Held Funds totaled approximately $______. The Debtors
acknowledge that (i) the Trustee-Held Funds are held in trust for the Bondholders; or (ii) in the
alternative, that the Bond Trustee holds a validly perfected possessory security interest in the
Trustee-Held Funds and the Bond Trustee is entitled to apply the Trustee-Held Funds in
accordance with the terms of the Bond Documents. To the extent that the automatic stay applies
to such Trustee-Held Funds pursuant to Section 362(a) of the Bankruptcy Code, as partial adequate
protection for the use of the Bond Trustee’s Cash Collateral (as defined below), the Debtors

7
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stipulate to relief from such stay for the purpose of allowing the Bond Trustee to administer and
apply the Trustee-Held Funds in accordance with the Bond Documents.
The Debtors’ Need for Use of Cash Collateral
H.

The Debtors have requested the use of the Cash Collateral of the Bond Trustee in

connection with these Chapter 11 Cases. The Bond Trustee does not consent to the use of its Cash
Collateral, except upon the express terms of this Final Order.
I.

Without the use of Cash Collateral, the Debtors’ continued operation as a going

concern would be disrupted, the value of the underlying assets would significantly decline, the
Debtors, their residents, the estates and the Debtors’ creditors would be immediately and
irreparably harmed, and the Debtors would not have the funds necessary to maintain their
Facilities, provide financial information, or pay employee compensation, payroll taxes, overhead
and other expenses. The Debtors requires use of Cash Collateral as provided herein.
The Debtors’ Need for Debtor-in-Possession Financing
J.

Even with the use of Cash Collateral, the Debtors are not able to fully fund their

operations and other needs. Thus, a critical need exists for the Debtors to obtain funds in order to
fund the operational, capital and administrative needs of the Facilities. The Debtors are unable to
obtain postpetition financing on an unsecured basis under Sections 364(c)(1) or 503(b)(1) of the
Bankruptcy Code. Further, the Debtors are unable to obtain secured credit from sources other than
from the Bondholders that would be allowable under Sections 364(c)(2), 364(c)(3) and 364(d)(1)
of the Bankruptcy Code for the purposes set forth in this Final Order. Further, the Bond Trustee
would not consent to any priming liens (other than those set forth in this Final Order) and would

8
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have (and has) argued that the Debtors could not have provided adequate protection for any such
proposed financing.
K.

The Bondholders agreed to provide the requested DIP Loan (as defined below) and

the Bond Trustee agreed to allow the Debtors to use its Cash Collateral in accordance with the
terms contained in this Final Order, including that such funds may be expended and used solely in
the amounts, categories and times set forth in the budget attached hereto as Exhibit A (as it may
be amended, supplemented, replaced or otherwise modified from time to time with the consent of
the Bondholders, the “Budget”), which shall be used for the necessary operational costs associated
with the Facilities and other costs and expenses of administration of the Chapter 11 Cases.
L.

Without the use of Cash Collateral and the funds provided under the DIP Loan, the

Debtors will be unable to pay necessary payroll, costs, and operating expenses, and obtain goods
and services needed to preserve the Facilities in a manner that will avoid irreparable harm to the
Debtors’ estates. At this time, the Debtors’ ability to finance the ongoing operation and availability
of sufficient liquidity through the incurrence of new indebtedness for borrowed money and other
financial accommodations as provided herein is vital to the preservation of the Facilities and
maintenance of the going concern value of the Debtors’ estates and to otherwise provide the
necessary services to the residents of the Facilities.
M.

The Debtors have requested that the Bondholders provide advances up to an

aggregate amount of $2,350,000 (the “DIP Loan”), which funds shall be used by the Debtors
solely to the extent provided in the Budget or as otherwise provided in this Final Order. The
Bondholders have already advanced $950,000 of the DIP Loan under the terms of the Interim

9
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Orders. Such advances are entitled to the protections set forth in the Interim Orders, and shall be
entitled to the protections set forth in this Final Order.
N.

The Bondholders are willing to provide the DIP Loan, subject to the terms and

conditions set forth herein and in the Interim Orders, providing that the Post-Petition Liens (as
defined below), and the various claims, superpriority claims and other protections granted pursuant
to this Final Order will not be affected by any subsequent reversal or modification of this Final
Order or any other order, as provided in Section 364(e) of the Bankruptcy Code.
O.

The Bondholders’ lending of the DIP Loan is conditioned upon the grant of liens

that: (a) will prime and remain senior to the Bond Trustee’s Pre-Petition Liens; and (b) will
otherwise constitute first priority liens on all other Post-Petition Collateral (as defined below),
subject only to (i) valid, binding, enforceable and perfected liens, having priority over the liens of
the Bond Trustee as of the Petition Date that are set forth on the attached Exhibit B (together, the
“Permitted Liens”)3 and (ii) the Carve-Out.
P.

The terms of the DIP Loan have been negotiated in good faith and at arm’s length

among the Debtors and the Bondholders, and are a material part of the Settlement Agreement. The
terms of the DIP Loan are at least as favorable to the Debtors as those available from alternative
sources, under all of the circumstances. Given the current market conditions and under the
particular circumstances of these Chapter 11 Cases, no other sources of funding are available.
Given the exigencies of the case, the Debtors believe the DIP Loan is their best and only option.
In connection with its consent to this Final Order, the Bond Trustee exercised its rights and powers

The Debtors, the Bondholders, the Bond Trustee and other parties in interest reserve all rights to contest the
amount, extent, priority and validity of any putative claim, security interest or lien identified on the attached Exhibit B.
Nothing herein or otherwise shall be deemed a waiver of any such rights. To the extent that such claims and/or security
interests or liens are deemed not to be valid senior liens, the DIP Loan shall not be subordinated to the claims of the
estate under sections 544 or 545 of the Bankruptcy Code.

3
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and used the same degree of care and skill in its exercise as a prudent person would exercise or
use under the circumstances in the conduct of such person’s own affairs, and the Bondholders
acted consistent with their duties and responsibilities under, and entry of the Final Order does not
violate, the terms of any agreement relating to the Bonds.
Q.

The terms of the DIP Loan are fair and commercially reasonable under the

circumstances, reflect the Debtors’ exercise of their prudent business judgment consistent with
their fiduciary duties, are supported by reasonably equivalent value and fair consideration, and are
enforceable in accordance with applicable law. As such, the funds advanced shall be deemed to
have been extended by the Bondholders in “good faith” as that term is used in Section 364(e) of
the Bankruptcy Code and based upon the express reliance of the protections offered by
Section 364(e) of the Bankruptcy Code. The Post-Petition Liens and the Superpriority Claim
(defined below) shall be entitled to the full protection of Section 364(e) of the Bankruptcy Code,
including in the event that this Final Order or any provision hereof is vacated, reversed or modified,
on appeal or otherwise.
Need for Adequate Protection to Bond Trustee
R.

Pursuant to the Bankruptcy Code and in light of the foregoing, the Debtors are

required to provide adequate protection to the Bond Trustee in respect of their use of the PrePetition Collateral (including Cash Collateral) and granting of the priming Post-Petition Liens. The
Debtors wish to provide adequate protection of the security interests in and liens on the Pre-Petition
Collateral pursuant to the terms set forth in this Final Order.
S.

The Debtors and the Bondholders have represented to the Bankruptcy Court that

they have negotiated at arm’s length and have acted in good faith in the negotiation and preparation
of the DIP Loan and supporting documentation attached as Exhibit C (the “DIP Documents”)
and this Final Order, have been represented by counsel, and intend to be and are bound by their
11
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respective terms. The terms and conditions of this Final Order and the DIP Documents reflect the
Debtors’ exercise of prudent business judgment under exigent circumstances and are consistent
with their fiduciary duties and are supported by reasonably equivalent value and fair consideration.
T.

Good cause has been shown for the entry of this Final Order. The terms of this Final

Order, inclusive of the adequate protection provided to the Bond Trustee relating to the PrePetition Liens, are fair and commercially reasonable, reflect the Debtors’ prudent business
judgment consistent with their fiduciary duties and constitute reasonable equivalent value and fair
consideration. Entry of this Final Order is in the best interest of the Debtors, their creditors,
including the Bond Trustee, and the Debtors’ estates.
U.

To the extent any portion of the foregoing constitute rulings of law, they shall

constitute this Court’s rulings with respect to the matters so-stated.
NOW THEREFORE, THE COURT ORDERS AS FOLLOWS:
Cash Collateral Motion Granted; DIP Motion Deemed Withdrawn
1.

The Cash Collateral Motion is hereby GRANTED in accordance with the terms

and conditions set forth in this Final Order. Any objections to the Cash Collateral Motion with
respect to the entry of this Final Order that have not been withdrawn, waived, or settled, and all
reservation of rights included therein, are hereby denied and overruled. The DIP Motion is deemed
amended consistent with the relief granted in this Final Order.
Approval of DIP Loan
2.

The terms of the DIP Loan and the DIP Documents, and all documents executed in

connection therewith are fair and reasonable, reflect the exercise of the Debtors’ prudent business
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judgment consistent with their fiduciary duties, and constitute reasonably equivalent value and fair
consideration.
3.

The Debtors shall be liable for the repayment in full of the DIP Loan on the terms

set forth in the DIP Documents.
4.

The DIP Loan and DIP Documents have been negotiated in good faith and at arm’s

length among the Debtors and the Bondholders, and the DIP Loan shall be deemed to have been
extended by the Bondholders in good faith (as that term is used in Section 364(e) of the Bankruptcy
Code) and in express reliance upon, and with the full benefit of the protections afforded by,
Section 364(e) of the Bankruptcy Code, whether or not this Final Order or any provision hereof is
vacated, reversed, or modified, on appeal or otherwise.
5.

Absent the relief granted by this Final Order, the Debtors’ estates, residents and

creditors would suffer immediate and irreparable harm. Accordingly, the entry of this Final Order
and related authorization of borrowings of the DIP Loan in accordance with the DIP Documents
is in the best interests of the Debtors’ estates, their residents, and creditors.
6.

The DIP Loan and the DIP Documents are hereby approved on a final basis, and

the Debtors are hereby authorized to borrow the DIP Loan pursuant to the DIP Documents, to be
used solely in accordance with the Budget, which is incorporated herein by reference, subject to
the Permitted Variances (as defined below), which Budget may be amended by the Debtors with
the written consent of the Bondholders and if filed on the Court’s docket.
The DIP Loan
7.

DIP Loan. Pursuant to Sections 361 and 364 of the Bankruptcy Code and the terms

and conditions hereof, until the occurrence of the Termination Date (as defined below), the Debtors
are hereby authorized to borrow the DIP Loan pursuant to the terms, conditions and provisions of
this Final Order in an amount up to an aggregate amount of $2,350,000 (of which $950,000 has
13
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already been advanced pursuant to the Interim Orders) pursuant to the terms set forth herein and
in the DIP Documents; provided, however, that the Debtor shall use the proceeds of the DIP Loan
solely in compliance with the Budget (subject to the Permitted Variances) and as expressly set
forth herein.
8.

Principal, Interest, Fees, Etc. Interest shall accrue on all amounts advanced on the

DIP Loan from the date such advance is made through the date on which such amounts are repaid
in full at a simple rate per annum equal to seven and one half percent (7.5%) (the “Applicable
Rate”). The principal, accrued interest and any other obligations owed with respect to the DIP
Loan (the “DIP Obligations”) shall be due and payable upon the maturity date as defined in the
DIP Documents (the “Maturity Date”). The DIP Obligations may be voluntarily paid at any time
with no penalty or premium.
9.

Conditions to the DIP Loan. The funding of the DIP Loan is conditioned on, among

other things: (a) entry of this Final Order; (b) evidence of insurance reasonably satisfactory to the
Bondholders (and receipt of additional insured and loss payee insurance certificates); (c) execution
of the DIP Documents; and (d) approval of Settlement Agreement by the Court.
10.

Disbursements of DIP Loan. Disbursements of the DIP Loan shall be governed by

the terms and conditions of the DIP Documents.
11.

Effectiveness of DIP Loan. From and after the entry of the First Interim Order (the

“Effective Date”), the terms and conditions of the Interim Orders, as modified by this Final Order,
constitute valid and binding obligations of the Debtors, enforceable against the Debtors in
accordance with the terms of the Interim Orders, as modified by this Final Order, for all purposes
during the Chapter 11 Cases, any subsequently converted cases of any of the Debtors under
chapter 7 of the Bankruptcy Code or after the dismissal of the Chapter 11 Cases. No obligation,
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payment, transfer or grant of security under the Interim Orders or this Final Order shall be stayed,
restrained, voidable, avoidable or recoverable under the Bankruptcy Code or under any applicable
law (including without limitation, under Sections 502(d), 548 or 549 of the Bankruptcy Code or
under any applicable state Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act
or similar statute or common law), or subject to any defense, reduction, setoff, recoupment or
counterclaim
12.

Payments to the Bondholders and/or the Bond Trustee. Any and all payments or

proceeds remitted to the Bondholders and/or the Bond Trustee pursuant to the provisions of this
Final Order or otherwise shall be received by the Bondholders and/or the Bond Trustee, free and
clear of any claim, charge, assessment or other liability, including, without limitation, any such
claim or charge arising out of or based on Sections 506(c) and/or 552(b) of the Bankruptcy Code,
whether directly or indirectly, all of which are hereby waived by the Debtors. In the event that it
is determined by final order of the Court that the Bond Trustee is not entitled under Bankruptcy
Code Section 506(b) to any payments or proceeds remitted to the Bond Trustee on account of postpetition interest, fees and expenses relating to the Bond Claim, then any such payments or proceeds
remitted to the Bond Trustee (as distinct from payment or proceeds remitted to the Bondholders
which shall be applied against the DIP Obligations) shall reduce the Bond Claim held by the Bond
Trustee.
Security for the DIP Loan
13.

Post-petition Liens. Pursuant to the Interim Orders, as reaffirmed by this Final

Order, and pursuant to Section 364(c)(2), (c)(3) and (d) of the Bankruptcy Code and as security
for the repayment of the DIP Loan and the DIP Obligations, the Bondholders were and are granted
valid, binding, enforceable and perfected first priority mortgages, pledges, liens and security
interests (the “Post-Petition Liens”) in all currently owned or hereafter acquired property and
15
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assets of the Debtors or the Debtors’ estates of any kind or nature, whether real or personal,
tangible or intangible, wherever located, now owned or hereafter acquired or arising and all
proceeds, products, rents and profits thereof, including, without limitation, accounts, inventory,
equipment, capital stock in subsidiaries, investment property, instruments, chattel paper, real
estate, leasehold interests, contracts, patents, copyrights, trademarks, deposit accounts,
intercompany claims, claims against affiliates, causes of action, tax refund claims, commercial tort
claims, insurance proceeds and insurance premium refunds, and the proceeds, products, rents and
profits of all of the foregoing (all of the foregoing, the “Post-Petition Collateral”), subject only
to (i) Permitted Liens, if any, and (ii) the Carve-Out. The approval of this Final Order by the Court
shall be sufficient and conclusive evidence of the validity, extent, enforceability, and perfection of
the Post-Petition Liens without further action of any kind.
Debtors’ Use of Cash Collateral
14.

Pursuant to the Interim Orders, as reaffirmed by this Final Order, the Debtors were

and are authorized to use as cash collateral (as defined in Section 363(a) of the Bankruptcy Code)
proceeds of accounts and revenues from operations of the Facilities (collectively, the “Cash
Collateral”). Such authorization shall automatically cease on the Termination Date, except as
permitted by the Debtors Default Period Rights. Cash Collateral shall include, without limitation,
the advances under the DIP Loan, but shall not include any other funds received by the Debtors
during this proceeding, including but not limited to funds received outside of the ordinary course
of business including from the sale of any of the Facilities.
15.

The Debtors may only use Cash Collateral as set forth in the Budget (subject to the

Permitted Variances) and as otherwise provided in this Final Order. Except on the terms and
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conditions of this Final Order, the Debtors are prohibited from using Cash Collateral at any time
absent consent of the Bondholders or further order of the Court.
Adequate Protection to Bond Trustee for the Pre-Petition Liens and the Use of Pre-Petition
Collateral Securing the Bond Claim
16.

Rollover Liens. As adequate protection for any diminution in the value of its

collateral as a result of the DIP Loan or the use of Cash Collateral by the Debtors (a
“Diminution”), and solely to the extent of any Diminution, the Bond Trustee shall continue to
have valid, binding, enforceable and perfected additional and replacement mortgages, pledges,
liens and security interests in all Post-Petition Collateral, and the proceeds, rents, products and
profits therefrom, whether acquired or arising before or after the Petition Date, to the same extent,
priority and validity that existed as of the Petition Date (such liens, the “Rollover Liens”);
provided, however, the Rollover Liens shall not attach to causes of action under Chapter 5 of the
Bankruptcy Code and proceeds thereof with the exception of any causes of action pursuant to
Section 542 of the Bankruptcy Code) (“Avoidance Actions”), and shall be subject to (i) the PostPetition Liens granted to the Bondholders, (ii) Permitted Liens, and (iii) the Carve-Out.
17.

Supplemental Liens. As additional adequate protection for any Diminution, and

solely to the extent of any Diminution, the Bond Trustee shall have a valid, perfected and
enforceable continuing supplemental lien on, and security interest in, all of the assets of the
Debtors or the Debtors’ estates of any kind or nature whatsoever within the meaning of Section 541
of the Bankruptcy Code, whether acquired or arising before or after the Petition Date, and the
proceeds, rents, products and profits therefrom (collectively, the “Supplemental Liens”), solely
to the extent of any such Diminution; provided, however, the Supplemental Liens shall not attach
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to Avoidance Actions, and shall be subject to (i) the Post-Petition Liens, (ii) Permitted Liens, and
(iii) the Carve-Out.
18.

Superpriority Claim. As additional adequate protection for any Diminution, the

Bond Trustee shall receive a superpriority expense claim, solely to the extent of any such
Diminution, allowed under Section 507(b) of the Bankruptcy Code (the “Pre-Petition
Superpriority Claim”) against all assets of the Debtors or the Debtors’ estates. The Pre-Petition
Superpriority Claim shall have priority over any and all other unpaid administrative expenses now
existing or hereafter arising, of any kind whatsoever, of the kind specified in Sections 503(b) and
507(b) of the Bankruptcy Code, and over any and all administrative expenses or other claims
arising under Sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 546, 726, 1113 or
1114 of the Bankruptcy Code, and shall at all times be senior to the rights of the Debtors, any
successor trustee or any creditor in the Chapter 11 Cases or any subsequent proceedings under the
Bankruptcy Code, whether or not such expenses or claims may become secured by a judgment lien
or other nonconsensual lien, levy or attachment; provided, however, the Pre-Petition Superpriority
Claim shall be subject to (i) the Post-Petition Liens, (ii) Permitted Liens, and (iii) the Carve-Out.
Provisions Common to the DIP Loan and Use of Cash Collateral
19.

Covenants. The Debtors shall observe all covenants in this Final Order at all times

prior to and after the Termination Date (as defined below). The Debtors agree as follows, and the
Parties acknowledge that failure to comply with such covenants shall constitute an Event of
Default under this Final Order.
20.

Budget. The Debtors shall be in Compliance with the Budget, and may not use Cash

Collateral or the proceeds of the DIP Loan except for such use that is in Compliance with the
Budget. Compliance with the Budget (“Compliance”) means that the Debtors may make
expenditures as set forth in the Budget for an applicable measuring period (each, a “Measuring
18
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Period”), subject to Permitted Variances. A “Permitted Variance” shall mean, for any week set
forth in the Budget, (i) any favorable variance, or (ii) an unfavorable variance of not more than the
greater of ten (10%) percent with respect to any disbursement line item in the Budget or ten (10%)
percent in aggregate disbursements; provided, however, no unfavorable variance shall be permitted
for payment of any fees and expenses incurred by Debtor Professionals (as defined below)
(“Debtor Professional Fees”) unless approved in writing by counsel for the Bondholders. Any
expenditures not made in a particular week of the Budget may be rolled over into a subsequent
week and the Budget shall be recalculated to account for such rolled over expenditures. The
amount of Debtor Professional Fees as set forth in the Budget shall be paid by the Debtors during
the corresponding week set forth in the Budget to counsel for the Debtors which shall hold such
funds in its IOLTA trust account until approved to be paid by order of the Court and/or under
applicable monthly compensation procedures. The Debtors and Debtors’ counsel shall include in
the Weekly Budget Report an accounting of remaining amounts held in the IOLTA trust account.
21.

Reporting. The Debtors shall provide to the Bond Trustee and the Bondholders each

Friday (commencing on October 22, 2021), a weekly report (the “Weekly Budget Report”)
certified by the Debtors’ chief restructuring officer (the “CRO”) in the same form as the Budget,
indicating all receipts received and disbursements made by the Debtors for the prior week compared
to the Budget, indicating any variances, and providing written explanation of any variances that are
not Permitted Variances. The Bond Trustee and the Bondholders, including their counsel and
consultants, shall have independent access to the CRO to discuss the weekly report and any other
financial reports produced by the Debtors, as well as sale and restructuring options; provided,
however, that counsel for the Bond Trustee shall only be permitted to communicate directly with
the CRO upon providing counsel to the Debtors reasonable notice of such call and an opportunity
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to participate on such call. In addition, the Debtors shall provide to the Bond Trustee and the
Bondholders a monthly reporting package, no later than 30 days after the end of each calendar
month, including cash flow, income statement and balance sheet for such month, accounts payable
and receivable reports with aging information; and as promptly as reasonably practicable from
time to time following the Bond Trustee’s or the Bondholders’ reasonable request therefor, such
other information (including historical information) regarding the operations, business affairs and
financial condition of the Debtors, the progress of the Chapter 11 Cases or compliance with the
terms of any DIP Loan Document.
22.

Weekly Reporting Call. On Tuesday of each week (or such other day as may be

agreed upon by the Debtors and the Bond Trustee), the Debtors shall make available
representatives reasonably acceptable to the Bondholders and the Bond Trustee (including the
CRO and the Debtors’ consultants and managers) for a telephone conference call with the
Bondholders and the Bond Trustee, and their respective agents, advisors and/or representatives to
discuss the cash flows and operations of the Facilities, and such other matters as are relevant or
are reasonably requested by the Bondholders and the Bond Trustee.
DIP Loan Document Covenants
23.

The Debtors agree, and agree to instruct its advisors, employees, managers and

professionals, to comply with all of the terms and conditions of the DIP Documents.
Bankruptcy Milestones
24.

The Debtors agree to comply with the following Bankruptcy Milestones and that

failure to materially comply with the following Bankruptcy Milestones shall constitute an Event
of Default, unless waived or modified by the Bond Trustee in its sole discretion:
(a)

The Closing Date (as defined in the Settlement Agreement) shall have
occurred by no later than October 31, 2021; and
20
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By no later than December 1, 2021, the Debtors shall file an amendment to
this Final Order which shall include additional milestones for the sale or
reorganization of the Debtors’ assets, which milestones shall be subject to
the consent of the Bond Trustee.

No Liens or Encumbrances. Prior to payment in full of the DIP Loan, other than as

set forth herein, the Debtors shall not sell, pledge, hypothecate, or otherwise encumber any PostPetition Collateral (any such sale, pledge, hypothecation, or other transfer shall be void ab initio).
Further, there shall be no other claim or expense having priority or being pari passu to the priority
granted to the Bondholders and the Bond Trustee in this Final Order while any portion of the DIP
Loan remain outstanding, except with respect to the Permitted Liens and the Carve-Out.
26.

No Modification. Nothing contained herein shall alter or modify, or be deemed to

alter or modify, the Bond Documents (or any other agreement to which the Bond Trustee is party).
27.

Prohibited Use. As provided in the Interim Orders and reaffirmed by this Final

Order, notwithstanding anything else herein, no amounts under the Carve-Out, the proceeds of the
DIP Loan and the proceeds of Pre-Petition Collateral (including Cash Collateral) and Post-Petition
Collateral shall be used for the purpose of (each a “Prohibited Use”): (a) objecting to or contesting
in any manner, or in raising any defenses to, the validity, extent, perfection, priority, or
enforceability of (i) the Bond Claim or the Pre-Petition Liens (including the Trustee-Held Funds),
(ii) the DIP Loan or the Post-Petition Collateral with respect thereto, or (iii) any other rights or
interests of the Bondholders or the Bond Trustee, (b) asserting any right to use the Trustee-Held
Funds or in any way challenging the Bond Trustee’s asserted liens on the Trustee-Held Funds; (c)
asserting any claims or causes of action, including, without limitation, any actions under chapter 5
of the Bankruptcy Code against the Bondholders and/or the Bond Trustee or invoking the equitable
doctrine of “marshalling” or any other similar doctrine with respect to any of the Pre-Petition
Collateral, the Post-Petition Collateral or otherwise; (d) preventing, hindering, or delaying the
21
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enforcement or realization by the Bond Trustee, as applicable, upon any of the Pre-Petition
Collateral or Post-Petition Collateral; (e) incurring indebtedness except as permitted by the Interim
Orders and this Final Order; (f) funding acquisitions, capital expenditures, capital leases or other
transactions not in the ordinary course of the Debtors’ business other than as set forth in the
Budget; (g) modifying the rights of the Bondholders, except as consented to by the Bondholders;
(h) modifying any adequate protection granted the Bond Trustee; (i) commencing or prosecuting
any motion, proceeding or cause of action against the Bondholders and/or the Bond Trustee, or
their respective agents, attorneys, advisors or representatives; or (j) filing a plan of reorganization
or motion to sell any of the Debtors’ assets other than as consented to by the Bond Trustee.
Nothing contained in the foregoing sentence shall be construed to prevent the Debtors’
professionals and the CRO from being compensated from the Carve-Out for allowed professional
fees and expenses incurred in connection with (i) the preparation and prosecution of the Motions,
or (ii) from reviewing the Bond Documents and relevant information and applicable law in order
to verify the validity, enforceability, priority, perfection, and/or avoidability of the Bond Claim or
the liens and security interests asserted by the Bond Trustee in the Pre-Petition Bond Collateral
through the date of this Final Order.
Events of Default
28.

Each of the following shall be considered an Event of Default (“Event of Default”)

under the DIP Loan and this Final Order:
(a)

the failure to make payments on the DIP Loan as and when due;

(b)

the failure of the Debtor to pay all of its administrative expenses in full in
accordance with and subject to the terms as provided for in the Budget;

(c)

this Final Order becomes stayed, reversed, vacated, amended or otherwise
modified in any respect without the prior written consent of the Bondholders
and the Bond Trustee;
22
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(d)

failure to meet any of the Bankruptcy Milestones or other covenants set
forth in this Final Order;

(e)

the dismissal of any of the Chapter 11 Cases, conversion of any of the
Chapter 11 Cases to a chapter 7 case, or suspension of any of the Chapter 11
Cases under Section 305 of the Bankruptcy Code;

(f)

the appointment of a chapter 11 trustee or an examiner with enlarged
powers (beyond those set forth in Section 1104(c) and 1106(a)(3) and (4) of
the Bankruptcy Code);

(g)

the granting of relief from the automatic stay to permit foreclosure with
respect to any Post-Petition Collateral, by any entity other than the
Bondholders or Bond Trustee without the consent of the Bond Trustee;

(h)

the filing of a plan of reorganization or a motion seeking to sell any of the
assets of the Debtors that is not consented to by the Bond Trustee;

(i)

the entry of an order granting any superpriority claim which is senior or pari
passu with the Bond Trustee pursuant to this Final Order;

(j)

the payment of or granting adequate protection with respect to prepetition
indebtedness of the Debtors other than as set forth in the Budget or as
provided for in this Final Order or consented to by the Bond Trustee;

(k)

the cessation of Post-Petition Liens, Rollover Liens, Supplemental Liens, or
Superpriority Claims, granted pursuant to this Final Order to be valid,
perfected and enforceable in all respects;

(l)

the filing of any Challenge (as defined below) to the Pre-Petition Liens or
Pre-Petition Collateral by the Debtors, or the Bankruptcy Court grants
standing to any third party to pursue such Challenge;

(m)

the filing by the Debtors of any right to use the Trustee-Held Funds or in
any way challenging the Bond Trustee’s asserted liens on the Trustee-Held
Funds;

(n)

the payment of estate professional fees by the Debtors other than to the
extent set forth in the Budget; or

(o)

the occurrence of an Event of Default under the DIP Agreement.

Termination and Maturity
29.

Notwithstanding anything herein, and except as provided in this Paragraph, the

Debtors shall no longer, pursuant to the Interim Orders, this Final Order or otherwise, be authorized
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to borrow funds and/or use Cash Collateral for any purpose hereunder upon the earliest of (a) the
occurrence of an Event of Default or (b) the Maturity Date (such earlier date, the “Termination
Date”), provided, however, that the Bondholders and/or Bond Trustee shall provide five (5)
Business Days (the “Default Notice Period”) written notice via email to counsel to the Debtors,
and the U.S. Trustee of any Event of Default (the “Default Notice”) and the Debtors may continue
to use Cash Collateral pursuant to the Budget for five (5) Business Days after receipt of such
Default Notice while the Debtors seek an expedited hearing to contest whether an Event of Default
has occurred (including the failure to meet a Bankruptcy Milestone), and the Bondholders and the
Bond Trustee consent to the holding of such an expedited hearing within five (5) Business Days
of such a filing (collectively, the “Debtors Default Period Rights”).
30.

Notwithstanding the occurrence of an Event of Default, the Bondholders and/or

Bond Trustee may elect in writing not to terminate the Debtors’ authority to borrow funds and/or
use Cash Collateral hereunder, as applicable, to waive defaults hereunder, to forbear from the
exercise of rights and remedies hereunder and, subject to Court approval and the approval of the
Bondholders, to modify the Maturity Date and any Event of Default. Any such continued extension
of financial accommodations shall be without prejudice to the Bondholders, ability to terminate
funding.
31.

Notwithstanding the occurrence of an Event of Default or anything herein to the

contrary, (i) all of the rights, remedies, benefits and protections provided to the Bondholders and
the Bond Trustee shall survive the Termination Date; and (ii) upon the Termination Date, the
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principal of and accrued interest and all other amounts owed to the Bondholders under the DIP
Loan shall be immediately due and payable.
Exercise of Rights
32.

Subject to the Debtor Default Period Rights, without further order from the

Bankruptcy Court, the automatic stay provisions of Section 362 of the Bankruptcy Code are
vacated and modified to the extent necessary to permit, upon the occurrence of any Event of
Default, the Bondholders to cease making any advances under the DIP Loan.
Release
33.

Release. Subject to paragraph 34, the Debtors hereby waive, release and discharge

the Bond Trustee, the Bondholders, and their respective affiliates, agents, attorneys, officers,
directors and employees with respect to all claims and/or causes of action by, and liabilities owing
to, the Debtors arising out of or based upon or related to, in whole or in part, the Bonds, and any
aspect of the prepetition relationship between the Bond Trustee, the Bondholders, and the Debtors
and any other acts or omissions by the Bond Trustee or the Bondholders in connection with either
the Bond Documents or their prepetition relationship with the Debtors. Further, the Debtors and
their estates waive, release and discharge all rights to object to or contest the amount of the Bond
Claim or the Bond Trustee’s security interests in the Pre-Petition Collateral and agree that all such
claims and security interests have been duly perfected and are in all respects valid and enforceable
first priority security interests and liens, subject and subordinate only to (a) Post-Petition Liens to
the extent set forth herein, (b) Permitted Liens; and (c) the Carve-Out.
34.

Investigation Period. Notwithstanding the provisions in this Final Order, any party

in interest, other than the Debtors, ALG, or any affiliates thereof, or any party that released the
Bond Trustee in the Settlement Agreement, may file an adversary proceeding or contested matter
(a “Challenge”): (a) challenging the amount, validity, extent, enforceability, perfection or priority
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of the Bond Claim or the Pre-Petition Liens in respect thereof, or (b) otherwise asserting any claims
or causes of action against the Bond Trustee on behalf of the Debtors’ estate so long as any
Challenge is made on or before the Closing Date (as defined in the Settlement Agreement) (such
period of time, the “Investigation Period”). Any Challenge brought after the conclusion of the
Investigation Period shall be barred. If no Challenge is commenced by a party during the
Investigation Period against the Bond Trustee, then as to such party, (a) any repayment of the Bond
Claim shall be deemed final and indefeasible, not subject to subordination or recharacterization
and otherwise unavoidable, (b) the Bond Claim shall constitute an allowed claim, not subject to
subordination or recharacterization and otherwise unavoidable, for all purposes in the Chapter 11
Cases and any subsequent chapter 7 case or cases, (c) the Pre-Petition Liens on the Pre-Petition
Collateral shall be deemed legal, valid, binding, perfected, not subject to defense, counterclaim,
offset of any kind, subordination and otherwise unavoidable, (d) the Bond Trustee, the Bond Claim
and the Pre-Petition Liens of the Bond Trustee on the Pre-Petition Collateral shall not be subject
to any other or further claims, causes of action or challenges by any party in interest including,
without limitation, any successor thereto; and (e) the Bond Trustee, the Bondholders, and their
respective affiliates, agents, attorneys, officers, directors and employees, shall be deemed released
of all claims and/or causes of action by the Debtors, the Debtors’ estates, all parties in interest, and
any subsequently appointed trustee arising out of or based on any facts or circumstances occurring
prior to the date hereof; provided further that if one or more claims are timely under this
Paragraph 34 and properly filed, then except for such claims, all other potential claims and causes
of action are hereby deemed forever waived and barred. Notwithstanding the foregoing, no claims
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or cause of actions of any kind or nature may be asserted against the Bondholders or the liens and
claims granted to the Bondholders under and/or related to the DIP Loan.
35.

Section 364(e); Section 506(c); Section 552(b). The Bondholders shall be entitled

to all of the benefits of Section 364(e) of the Bankruptcy Code for all DIP Loan. Except to the
extent of the Carve-Out, no expenses of administration of the Chapter 11 Cases or any future
proceeding that may result therefrom, including liquidation in bankruptcy or other proceedings
under the Bankruptcy Code, shall be charged against or recovered from the Post-Petition
Collateral, the Pre-Petition Collateral or collateral subject to Rollover Liens and Supplemental
Liens, pursuant to Section 506(c) or 552(b) of the Bankruptcy Code or any similar principle of
law, without the prior written consent of the Bondholders and the Bond Trustee and no such
consent shall be implied from any other action, inaction, or acquiescence by the Bondholders
and/or the Bond Trustee.
Carve-Out
36.

In partial consideration of the Debtors’ acknowledgement of the debt due and

owing and the Debtors’ waiver of any claims under Sections 506(c) and 552(b) of the Bankruptcy
Code, the Bondholders and Bond Trustee consent to the payment of certain expenses and
professional fees incurred during the pendency of these Chapter 11 Case that shall be superior in
all instances to the liens and claims of the Bondholders and Bond Trustee and all other parties (the
“Carve Out”). For purposes hereof, the “Carve Out” means the sum of (a) the fees and expenses
of professionals retained by the Debtors pursuant to Sections 327, 328, or 363 of the Bankruptcy
Code (including the CRO) (the “Debtor Professionals”), exclusive of ordinary course, nonrestructuring professionals of Debtors, if any, in an aggregate amount not to exceed the sum of:
the dollar amount of such fees and expenses to the extent (i) incurred as of the Termination Date,
plus up to $25,000 for necessary fees and expenses incurred following the Termination Date
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(“Wind Down Expenses”), (ii) provided for under the Budget (as accrued and regardless of
whether approved and unpaid or pending approval by the Bankruptcy Court) through the
Termination Date, exclusive of Wind Down Expenses, (iii) previously or subsequently allowed by
Court order, and (iv) such amounts have not otherwise been paid, and there are no funds reserved
for such fees and expenses including any retainers or reserves held by the Debtors for the payment
of such fees and expenses, plus (b) the unpaid statutory fees of the U.S. Trustee pursuant to
28 U.S.C. § 1930 and the unpaid fees of the Clerk of this Court, together with interest, if any, at
the statutory rate, plus (c) the unpaid allowed fees and expenses of any Patient Care Ombudsman
appointed under 11 U.S.C. § 333, plus (d) in the event one or more of the Facilities is closed, up
to $100,000 to effectuate the orderly transition of the residents of such Facilities and the reasonable
fees and expenses incurred by a trustee in performing his or her responsibilities under
Section 704(a)(12) of the Bankruptcy Code ((a) through (d), collectively, the “Carve-Out
Expenses”). Nothing herein shall constitute a waiver of any right of the Bondholders or the Bond
Trustee to object to fees and expenses of any professionals or to challenge any assertion that any
amount of the fees and expenses remain unpaid. Except to the extent of and in consideration of the
Carve-Out, (a) no expenses of administration of the Chapter 11 Cases or any future proceeding
that may result therefrom, including liquidation in bankruptcy or other proceedings under the
Bankruptcy Code, shall be charged against or recovered from the Bondholders, the Bond Trustee,
the Pre-Petition Collateral, or the Post-Petition Collateral, pursuant to Section 506(c) of the
Bankruptcy Code or a similar principal of law; and (b) the “equities of the case” exception under
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Section 552(b) of the Bankruptcy Code is waived as to the Bondholders, the Bond Trustee, the
Pre-Petition Collateral, and the Post-Petition Collateral.
37.

Any payment or reimbursement made in respect of any Carve-Out Expenses

incurred by any Debtor Professional on or after the Termination Date shall permanently reduce the
Carve-Out on a dollar for dollar basis.
Credit Bid
38.

The Bondholders and the Bond Trustee have an absolute right to credit bid their

respective obligations in any sale or other disposition of their respective collateral under the
Bankruptcy Code. The Bondholders and the Bond Trustee may aggregate their respective credit
bids to the extent the Bondholders and the Bond Trustee consent to such.
Miscellaneous
39.

The Debtors shall execute and deliver to the Bondholders and the Bond Trustee as

applicable, any and all such agreements, financing statements, instruments and other documents
as such parties may reasonably request to evidence, confirm, validate or perfect the liens granted
pursuant hereto. The Debtors are authorized to do and perform all acts, to make, execute and
deliver all instruments and documents evidencing the DIP Loan; provided, however, that this Final
Order shall be sufficient and conclusive evidence of the validity, perfection, and priority of the
Post-Petition Liens, Pre-Petition Liens, Rollover Liens and Supplemental Liens to the Bondholders
and Bond Trustee, as applicable, without the necessity of filing or recording any financing
statement, mortgage, notice, or other instrument or document which may otherwise be required
under the law or regulation of any jurisdiction or the taking of any other action to validate or perfect
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the Post-Petition Liens, Pre-Petition Liens, Rollover Liens and Supplemental Liens or to entitle
those liens to the priorities granted herein.
40.

Based on the findings herein set forth, and in accordance with Section 364(e) of the

Bankruptcy Code, in the event any or all of the provisions of this Final Order are hereafter
modified, amended or vacated by a subsequent order of this or any other Court, no such
modification, amendment or vacation shall affect the validity and enforceability of any lien or
priority authorized or created hereby. Notwithstanding any such modification, amendment or
vacation, any claim granted to the Bondholders and the Bond Trustee hereunder arising prior to
the effective date of such modification, amendment or vacation shall be governed in all respects
by the original provisions of this Final Order and the Bondholders and the Bond Trustee shall be
entitled to all of the rights, remedies, privileges and benefits, including the liens and priorities
granted herein, with respect to any such claim.
41.

Failure of Adequate Protection. Nothing herein shall constitute a waiver, release,

or modification of the rights of the Bond Trustee to assert a claim under Bankruptcy Code Sections
364(c) or 507(b). The First Interim Order shall be deemed to constitute a request by the Bond
Trustee for relief from the automatic stay with respect to the Pre-Petition Collateral and for
adequate protection as of the Petition Date and shall suffice for all purposes of Section 507(b) of
the Bankruptcy Code.
42.

No Control. None of the Bondholders, nor the Bond Trustee shall be deemed to be

in control of the operations of the Debtors or to be acting as a “responsible person,” “managing
agent” or “owner or operator” (as such terms or any similar terms are used in the United States
Comprehensive Environmental Response, Compensation and Liability Act, as amended, or any
similar Federal or state statute) with respect to the operation or management of the Debtors,

30

Case 21-41034-pwb

Doc 75

Filed 10/13/21 Entered 10/13/21 11:19:09
Document
Page 41 of 43

Desc Main

notwithstanding any consent to this Final Order and extending financial accommodations of any
type, kind or nature under this Final Order.
43.

To the extent obligations remain due and owing under the DIP Loan, such

obligations of the Debtors in respect of the DIP Loan shall not be discharged by the entry of an
order confirming a plan of reorganization or a plan of liquidation in the Chapter 11 Cases, but
rather shall be required to be paid in full on the effective date of such plan, and, pursuant to
Section 1141(d)(4) of the Bankruptcy Code, the Debtors has waived such discharge with respect
to the payment of the DIP Loan unless such obligations have been indefeasibly paid in full and all
commitments have been terminated or the Bondholders shall have otherwise agreed in writing.
44.

No Third Party Beneficiaries. The provisions of this Final Order shall be binding

upon and inure to the benefit of the Bondholders, the Bond Trustee, the Debtors and their
respective successors and assigns (including any trustee or other fiduciary hereafter appointed as
a legal representative of the Debtors or with respect to the property of the estate of the Debtors).
No rights are created hereunder for the benefit of any third party, any creditor, or any direct,
indirect or incidental beneficiary.
45.

Modification of Stay. The automatic stay imposed by virtue of Section 362 of the

Bankruptcy Code is hereby vacated and modified insofar as necessary to permit (a) the Debtors to
grant the Post-Petition Liens, the Rollover Liens and the Supplemental Liens to the Bondholders
and the Bond Trustee, as applicable, (b) the Bond Trustee to accept and receive disbursements
and/or payments and to apply moneys pursuant to the Bond Documents (including, without
limitation, the Trustee-Held Funds), (c) the Parties to take any action specifically authorized or
contemplated by this Final Order and implement the DIP Loan, and (d) all acts, actions, and
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transfers contemplated herein, including without limitation, transfers or application of cash
collateral and other funds to the Bondholders as provided herein;
46.

Effectiveness. The findings of fact and conclusions of law contained in this Final

Order shall take effect immediately upon entry of this Final Order. The liens and claims granted
to the Bondholders and the Bond Trustee under the Interim Orders and this Final Order, and the
priority thereof, and any payments made pursuant to the Interim Order and this Final Order, shall
be binding on the Debtors, any successor trustee or examiner, and all creditors of the Debtors, as
provided in Section 364(e) of the Bankruptcy Code.
47.

Any notice required hereunder shall be served on:
(a)

counsel to the Debtors:
J. Robert Williamson
Scroggins & Williamson, P.C.
4401 Northside Parkway
Suite 450
Atlanta, GA 30327
rwilliamson@swlawfirm.com

(b)

counsel to the Bond Trustee:
Kevin J. Walsh
Charles W. Azano
Greenberg Traurig, LLP
One International Place
Suite 2000
Boston, MA 02110
walshke@gtlaw.com
azanoch@gtlaw.com

(c)

the Office of the U.S. Trustee:
Vanessa A. Leo
Office of the United States Trustee
362 Richard B. Russell Building
75 Ted Turner Drive, SW
Atlanta, GA 30303
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vanessa.a.leo@usdoj.gov
48.

To the extent there exists any conflict between the Motion, any other motion,

pleading, document, agreement or term sheet, any DIP Loan and the terms of this Final Order, this
Final Order shall govern and control.
SIGNED this _____ day of October 2021.

UNITED STATES BANKRUPTCY JUDGE
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