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Presentment Date and Time:  September 11, 2012 at 10:00 a.m. (ET) 
Objection Deadline:  September 5, 2012 at 5:00 p.m. (ET) 

 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
Gary S. Lee 
Todd M. Goren 
 
Counsel for the Debtors and  
Debtors in Possession 
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 

Chapter 11 

Jointly Administered 
 

 
NOTICE OF PRESENTMENT OF STIPULATION AND PROPOSED ORDER 

RESERVING RIGHTS WITH RESPECT TO DEBTORS’ MOTION FOR INTERIM 
AND FINAL ORDERS UNDER BANKRUPTCY CODE SECTIONS 105(a) AND 363 

AUTHORIZING THE DEBTORS TO CONTINUE TO PERFORM UNDER THE ALLY 
BANK SERVICING AGREEMENT IN THE ORDINARY COURSE OF BUSINESS 

PLEASE TAKE NOTICE that the undersigned will present the attached proposed 

Stipulation And Proposed Order Reserving Rights With Respect To Debtors’ Motion For Interim 

And Final Orders Under Bankruptcy Code Sections 105(a) And 363 Authorizing The Debtors To 

Continue To Perform Under The Ally Bank Servicing Agreement In The Ordinary Course Of 

Business (the “Stipulation and Order”), to the Honorable Martin Glenn, United States 

Bankruptcy Judge, at the United States Bankruptcy Court for the Southern District of New York 

(the “Bankruptcy Court”), Alexander Hamilton Custom House, One Bowling Green, New York, 

New York 10004, Room 501, for signature on September 11, 2012 at 10:00 a.m. (Prevailing 

Eastern Time).  

12-12020-mg    Doc 1275    Filed 08/27/12    Entered 08/27/12 16:50:00    Main Document  
    Pg 1 of 20

¨1¤544,(;     */«

1212020120827000000000010

Docket #1275  Date Filed: 8/27/2012



ny-1055648  2

 
PLEASE TAKE FURTHER NOTICE that objections, if any, to the Stipulation and 

Order must be made in writing, conform to the Federal Rules of Bankruptcy Procedure, the 

Local Bankruptcy Rules for the Southern District of New York, and the Notice, Case 

Management, and Administrative Procedures approved by the Bankruptcy Court [Docket No. 

141], be filed electronically by registered users of the Bankruptcy Court’s electronic case filing 

system, and be served, so as to be received no later than September 5, 2012 at 5:00 p.m. 

(Prevailing Eastern Time), upon (a) counsel for the Debtors, Morrison & Foerster LLP, 1290 

Avenue of the Americas, New York, NY 10104 (Attn: Gary S. Lee, Lorenzo Marinuzzi, and 

Norman S. Rosenbaum); (b) the Office of the United States Trustee for the Southern District of 

New York, 33 Whitehall Street, 21st Floor, New York, NY 10004 (Attn: Tracy Hope Davis, 

Linda A. Riffkin and Brian S. Masumoto); (c) the Office of the United States Attorney General, 

U.S. Department of Justice, 950 Pennsylvania Avenue NW, Washington, DC 20530-0001 (Attn: 

US Attorney General, Eric H. Holder, Jr.); (d)  Office of the New York State Attorney General, 

The Capitol, Albany, NY 12224-0341 (Attn: Nancy Lord, Esq. and Neal Mann, Esq.); (e) Office 

of the U.S. Attorney for the Southern District of New York, One St. Andrews Plaza, New York, 

NY 10007 (Attn: Joseph N. Cordaro, Esq.); (f) counsel for Ally Financial Inc., Kirkland & Ellis 

LLP, 153 East 53rd Street, New York, NY 10022 (Attn: Richard M. Cieri); (g) counsel to 

Barclays Bank PLC, as administrative agent for the DIP lenders, Skadden, Arps, Slate, Meagher 

& Flom LLP, Four Times Square, New York, New York 10036 (Attn: Ken Ziman & Jonathan H. 

Hofer); (h) counsel for the committee of unsecured creditors, Kramer Levin Naftalis & Frankel 

LLP, 1177 Avenue of the Americas, New York, NY 10036 (Attn: Kenneth Eckstein & Greg 

Horowitz); (i) counsel for Nationstar Mortgage LLC, Sidley Austin LLP, One South Dearborn, 

Chicago, Illinois 60603 (Attn: Jessica C.K. Boelter); (j) Internal Revenue Service, P.O. Box 

7346, Philadelphia, PA 19101-7346 (if by overnight mail, to 2970 Market Street, Mail Stop 5-
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Q30.133, Philadelphia, PA 19104-5016); and (k) Securities and Exchange Commission, New 

York Regional Office, 3 World Financial Center, Suite 400, New York, NY 10281-1022 (Attn: 

George S. Canellos, Regional Director). 

PLEASE TAKE FURTHER NOTICE that, if no objections to the Stipulation and 

Order are timely filed, served and received in accordance with this Notice, the Court may enter 

the Stipulation and Order without further notice or hearing.  

 
Dated: August 27, 2012 

New York, New York 
Respectfully submitted, 

/s/ Gary S. Lee     
Gary S. Lee 
Todd M. Goren 
MORRISON & FOERSTER LLP  
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the Debtors and 
Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 

 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

 
STIPULATION AND PROPOSED ORDER RESERVING RIGHTS 

WITH RESPECT TO DEBTORS’ MOTION FOR INTERIM AND FINAL  
ORDERS UNDER BANKRUPTCY CODE SECTIONS 105(a) AND 363  

AUTHORIZING THE DEBTORS TO CONTINUE TO PERFORM UNDER THE ALLY 
BANK SERVICING AGREEMENT IN THE ORDINARY COURSE OF BUSINESS 

 
Subject to the approval of the Court, this stipulation and proposed order (the 

“Stipulation”) is made and entered into by, between and among the debtors and debtors in 

possession in the above-captioned bankruptcy case (collectively, the “Debtors”), the Official 

Committee of Unsecured Creditors (the “Committee”), Ally Bank (“Ally Bank”), and Ally 

Financial Inc. (“AFI” and, together with the Debtors, the Committee, and Ally Bank, collectively 

the “Parties”) in connection with the Debtors’ motion, filed on May 14, 2012 (the “Motion”), 

for interim and final orders under Bankruptcy Code sections 105(a) and 363 authorizing the 

Debtors to continue to perform under the Servicing Agreement1 by and between GMAC 

Mortgage LLC (“GMACM”), a Debtor, and Ally Bank, in the ordinary course of the Debtors’ 

businesses. 

WHEREAS, venue of this proceeding and the Motion in this District is proper pursuant 

to 28 U.S.C. §§ 1408 and 1409;  

                                                 
1 Capitalized terms used but not defined herein shall have the meaning ascribed to them in the Motion or the Marano 
Declaration (defined herein), as applicable.  
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WHEREAS, on May 9, 2012, prior to the Petition Date, the Debtors paid approximately 

$48 million to Ally Bank in connection with modifications performed by GMACM to loans 

owned by Ally Bank in connection with the DOJ/AG Settlement (the “Prepetition Indemnity 

Payment”); 

WHEREAS, the Committee asserts that the Prepetition Indemnity Payment was made 

pursuant to a letter agreement between AFI, Residential Capital, LLC, and GMACM, dated 

January 30, 2012, and AFI and Ally Bank dispute the Committee’s assertion on several grounds, 

including on the basis that that the Prepetition Indemnity Payment was made pursuant to the 

DOJ/AG Settlement; 

WHEREAS, Ally Bank is not a party to the DOJ/AG Settlement; 

WHEREAS, on May 11, 2012, GMACM entered into the Servicing Agreement with Ally 

Bank;   

WHEREAS, on May 14, 2012, the Debtors filed the Motion seeking, among other things, 

to continue to perform under the Servicing Agreement between GMACM and Ally Bank; 

WHEREAS, on May 16, 2012, the Court entered the Interim Order Pursuant to Sections 

105(a) and 363 of the Bankruptcy Code Authorizing the Debtors to Continue to Perform Under 

the Ally Bank Servicing Agreement in the Ordinary Course of Business (the “Interim Order”) 

[Docket No. 90];   

WHEREAS, on June 11, 2012, the Committee filed a limited objection and reservation of 

rights with respect to the Motion [Docket No. 303]; 

WHEREAS, on June 13, 2012, the Debtors paid approximately $19.9 million to Ally 

Bank in connection with modifications performed by GMACM to loans owned by Ally Bank in 

connection with the DOJ/AG Settlement;  
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WHEREAS, on June 14, 2012, the Debtors filed the Declaration of Matthew Detwiler in 

Support of the Motion [Docket No. 366];  

 WHEREAS, on July 16, 2012, the Debtors filed the declaration of Thomas Marano, 

Chief Executive Officer of Residential Capital, LLC in further support of the Motion (the 

“Marano Declaration”) [Docket No. 793], describing certain modifications made to Ally 

Bank’s loans, payments made in connection with such modifications, and section 10.01(e) of the 

Servicing Agreement, which obligates GMACM to pay Ally Bank in connection with such loan 

modifications (the “Indemnification Obligation”).  The Marano Declaration also describes a 

proposed settlement between the Debtors and AFI regarding the allocation of future payments on 

account of the Indemnification Obligation.  

WHEREAS, the Committee opposes the inclusion of the Indemnification Obligation in 

the Servicing Agreement, and the Committee has commenced discovery and depositions in 

anticipation of an evidentiary hearing on the Motion; 

WHEREAS, AFI and Ally Bank oppose the Committee’s positions on several grounds;  

WHEREAS, Ally Bank asserts, among other things, that the Indemnification Obligation 

is an integral and non-severable provision of the Servicing Agreement and is required under 

applicable law, including bank regulatory law;   

WHEREAS, the Parties have engaged in good-faith negotiations with the objective of 

resolving or deferring consideration of certain aspects of the Motion, including reserving all 

rights with respect to the Indemnification Obligation, by allowing the Debtors to continue to 

perform under the Servicing Agreement, subject to the terms and conditions set forth in this 

Stipulation; 

WHEREAS, pending approval and entry of this Stipulation by the Bankruptcy Court, the 
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parties have agreed to adjourn discovery, with the understanding that if the Stipulation is not 

approved, the Parties will set the Motion for a hearing at an agreed-upon date that will allow 

sufficient time to recommence and complete discovery and present the matter to the Court; 

NOW THEREFORE, it is hereby STIPULATED and AGREED by the Parties that: 

1. Subject to the terms of this Stipulation, the Debtors are authorized and directed to 

continue to perform under the terms of the Servicing Agreement (as modified by this Stipulation) 

pursuant to sections 105(a) and 363(c) of the Bankruptcy Code until the Servicing Agreement is 

terminated under its own terms or in accordance with the terms of this Stipulation, or the Debtors 

have obtained a Court order rejecting the Servicing Agreement in accordance with the provisions 

set forth herein.   

2. Upon entry of this Stipulation, the Debtors shall make and continue to make all 

payments to Ally Bank and perform under the Servicing Agreement in accordance with the terms 

of the Servicing Agreement, including, for the avoidance of doubt, any Indemnification 

Obligation and past due payments in connection with modifications to the Ally Bank owned loan 

portfolio performed pursuant to the DOJ/AG Settlement.   

3. Upon entry of this Stipulation and subject to compliance with the terms of 

paragraph 4, Ally Bank shall withdraw any existing notice of default, and provide written 

confirmation to GMACM that such existing default under the Servicing Agreement has been 

cured.  Neither GMACM nor Ally Bank is aware of any other defaults under the Servicing 

Agreement. 

4. Upon entry of this Stipulation, and simultaneously with the payment of the loan 

modification payments to Ally Bank in connection with the Indemnification Obligation, AFI 

shall promptly establish and fund an escrow account (the “Escrow Account”), to be held by Ally 
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Bank as escrow agent in an amount equal to all payments made by the Debtors following the 

Petition Date on account of the Indemnification Obligation (the “Initial Funding”), provided 

that Ally Bank, as escrow agent, shall enter into an escrow agreement (the “Escrow 

Agreement”) on terms reasonably acceptable to Ally Bank, the Debtors, and the Committee, 

irrespective of any standard Ally Bank escrow agreement, which shall provide that no claims 

held by Ally Bank against the Debtors or Ally Bank’s relationship with the Debtors have or will 

affect the Escrow Agreement or Escrow Account in any manner.  For the avoidance of doubt, 

Ally Bank, solely in its capacity as escrow agent for the Escrow Account, shall have no rights of 

setoff, recoupment, or other offset rights relating to, or otherwise in connection with, the funds 

held in the Escrow Account.  For the avoidance of doubt, the Parties expect that the Initial 

Funding shall consist of an amount equal to the sum of the $19.9 million paid by the Debtors on 

or about June 13, 2012, plus the approximate $7.7 million to be paid in respect of the unpaid 

amounts for May through July, plus any additional amounts paid by the Debtors in accordance 

with the Indemnification Obligation upon approval of the Stipulation.  

5. Following payment of the Initial Funding, to the extent the Debtors pay any 

additional amounts to Ally Bank in accordance with the Indemnification Obligation, AFI shall 

simultaneously pay an equal amount into the Escrow Account.  The Parties estimate that 

additional payments of between $30 and $55 million shall be made on account of those loans 

owned by Ally Bank that have already been solicited in accordance with the DOJ/AG 

Settlement.  Notwithstanding Section 10.01(f) of the Servicing Agreement, if the Debtors or the 

purchaser (the “Purchaser”) of the Debtors’ mortgage loan origination and servicing business 

(the “Platform”) are required pursuant to the terms of the DOJ/AG Settlement to continue 

solicitations on Ally Bank loans in accordance with the DOJ/AG Settlement, the Debtors or the 
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Purchaser (as applicable), subject to payment of the Indemnification Obligation and the 

reservations of the rights set forth herein, shall be permitted to do so in accordance with the 

Servicing Agreement.   

6. If the Debtors or the Purchaser are required to solicit any additional loans owned 

by Ally Bank in accordance with the DOJ/AG Settlement after the closing of the sale of the 

Debtors’ Platform or if there are any outstanding solicitations as of the closing of the sale of the 

Debtors’ Platform for which Ally Bank has not yet received payment from the Debtors on 

account of the applicable Indemnification Obligation, AFI shall simultaneously fund an amount 

into the Escrow Account equal to the reasonably estimated Indemnification Obligation on 

account of such unperformed loan modifications (the “Estimated Future Indemnification 

Obligation”); provided that after one-hundred (100) days following the date of AFI remitting the 

Estimated Future Indemnification Obligation into the Escrow Account, such amount will be 

revised to reflect the actual amount of the Indemnification Obligation as of such 100th day and 

the difference between such actual Indemnification Obligation and the Estimated Future 

Indemnification Obligation will be paid by AFI into the Escrow Account or automatically 

remitted from the Escrow Account to AFI, as applicable (the “Initial Escrow Adjustment”); 

provided further that not later than ten (10) days following the last business day of each calendar 

month following the Initial Escrow Adjustment, the Estimated Future Indemnification Obligation 

will be further revised to reflect the actual amount of the Indemnification Obligation as of the 

last business day of such preceding calendar month and the difference between such actual 

Indemnification Obligation and the Estimated Future Indemnification Obligation will be paid by 

AFI into the Escrow Account or automatically remitted from the Escrow Account to AFI, as 

applicable (the “Subsequent Escrow Adjustments”).  The Subsequent Escrow Adjustments will 
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occur until the earlier of (a) the date upon which all required solicitations have been completed, 

and the corresponding modifications have been executed and become final or the applicable 

modification offer period has expired and (b) the termination of the Escrow Account pursuant to 

the terms of this Stipulation or by Court order.  In the event the Parties cannot agree on a 

reasonable estimate of the Estimated Future Indemnification Obligation after good faith 

consultation, any Party may file a motion to propose the amount of such estimate and AFI will 

deposit into the Escrow Account the amount so ordered by the Court.  The Debtors agree to 

provide information to AFI, Ally Bank, and the Committee in accordance with the current 

practice under the Servicing Agreement reasonably necessary to facilitate the Initial Escrow 

Adjustment and all Subsequent Escrow Adjustments.  For the avoidance of doubt, (a) the 

requirement to fund the Escrow Account pursuant to this paragraph 6 is subject to the 

termination of the Escrow Account pursuant to paragraph 8 and (b) nothing in this paragraph 6 

shall relieve GMACM or the purchaser of the Debtors’ Platform, as applicable, from remitting 

payment on account of the Indemnification Obligation in the first instance, as the purpose of AFI 

funding the Estimated Future Indemnification Obligation in the Escrow is solely to maintain the 

status quo.     

7. The Escrow Account shall be subject to the exclusive jurisdiction of this Court.   

8. The Escrow Account shall remain in place and continue to be funded as required 

pursuant to this Stipulation until the earlier of:  (a) an agreement among the Debtors, the 

Committee, and AFI as to the proper allocation and disbursement of the funds in the Escrow 

Account, and (b) the effective date of a chapter 11 plan that includes a provision directing the 

distribution of the funds in the Escrow Account.  Notwithstanding the foregoing, on or after the 

thirtieth (30th) day following the entry of the final report by the Examiner containing the 
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Examiner’s findings with respect to the investigation, AFI or the Committee may file a motion 

on no less than sixty (60) days’ notice seeking entry of an order of this Court addressing the 

Parties’ dispute over the Indemnification Obligation and directing the disbursement of funds 

contained in the Escrow Account.   

9. Ally Bank shall be granted limited relief from the automatic stay solely to the 

extent required to provide the 120-day notice required pursuant to Section 11.01(b) of the 

Servicing Agreement to terminate the Servicing Agreement with respect to (a) all HELOC Loans 

(as defined in the Servicing Agreement), (b) the “CMG loans” (estimated to be approximately 

5,000 in number), and (c) no more than an additional 3,500 Mortgage Loans (as defined in the 

Servicing Agreement) in the aggregate (including for the avoidance of doubt, the 2,750 

Mortgage Loans for which Ally Bank has already provided notices of termination, see Docket 

No. 931 and 949). 

10. Except as permitted in paragraphs 9 and 12, Ally Bank agrees to defer providing 

any additional 120-day termination notices under Section 11.01(b) of the Servicing Agreement 

without further Court relief and instead, from and after the earlier of (a) ten (10) days following 

the entry of an order approving the sale of the Platform, and (b) December 10, 2012, Ally Bank 

shall be granted limited relief from the automatic stay to provide a written notice of termination 

of the Servicing Agreement to the Debtors and the Committee with respect to some or all of the 

Mortgage Loans or REO Property (as such terms are defined in the Servicing Agreement), and 

the Debtors shall use reasonable best efforts to complete the transfer of the servicing of such 

Mortgage Loans and REO Property (as such terms are defined in the Servicing Agreement) 

within sixty (60) days’ following the receipt of such notice of termination and shall, in any event, 
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complete the transfer of servicing in no more than 120 days following the receipt of the notice of 

termination or such later date as specified in writing by Ally Bank, provided that: 

(i) from and after the date of this Stipulation, the Debtors and Ally Bank will 

take all commercially reasonable efforts and work in good faith to negotiate reasonable 

information sharing and cooperation terms including with respect to the items set forth on 

Exhibit 1 annexed hereto on or before September 7, 2012 (the “Information Terms”).  

To the extent any materials or information provided pursuant to the Information Terms 

are or could be covered by the Shared Services Agreement by and between AFI and 

Residential Capital LLC (the “SSA”) or Section 2.19 of the Servicing Agreement, 

compensation to the Debtors for the provision of any such Information Terms shall be 

governed by the SSA or Section 2.19, as applicable.  Any materials provided to Ally 

Bank pursuant to the Information Terms shall not be deemed to be a license for Ally 

Bank to use any of the Debtors’ intellectual property for any purpose other than as set 

forth in the SSA.  The Debtors and Ally Bank shall consult with the Committee on the 

negotiation of the Information Terms and the agreed-upon Information Terms shall be 

filed with the Court.  In the event the parties cannot agree upon the Information Terms, 

the Court shall retain jurisdiction to hear any dispute with respect thereto; provided that 

the failure to agree upon the Information Terms shall not give cause for the termination 

of the Servicing Agreement; and 

(ii)  if Ally Bank terminates the Servicing Agreement pursuant to this 

paragraph 10, the Debtors shall be entitled to any Deboarding Fees and Loan Termination 

Fees (as such terms are defined in the Servicing Agreement), subject to the terms of 

Section 11.01 (b) of the Servicing Agreement, and out-of-pocket costs and expenses 
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incurred in connection with such termination as provided in Section 11.02 of the 

Servicing Agreement.   

Ally Bank shall be required to seek further relief from the Court to the extent it seeks to 

terminate the Servicing Agreement other than as provided for in this Stipulation.  For the 

avoidance of doubt, the Debtors’ bankruptcy filing shall not be grounds for termination of the 

Servicing Agreement.   

11. Notwithstanding the date upon which the Servicing Agreement was executed or 

the date of the occurrence of the “Effective Date” as such term is defined in the Servicing 

Agreement, the Servicing Agreement shall be considered a pre-Petition Date executory contract 

under Bankruptcy Code section 365 and subject to assumption or rejection as further set forth 

herein.  

12. Notwithstanding any provision in the Servicing Agreement or this Stipulation to 

the contrary, the automatic stay shall be modified to permit Ally Bank to terminate the Servicing 

Agreement, on no less than five (5) days’ written notice to the Debtors and the Creditors’ 

Committee, without need for further relief from the Court upon (a) entry by the Court of an order 

appointing a trustee, (b) acceleration of the obligations due under the Debtors’ debtor-in-

possession credit facilities with Barclays Bank or the Debtors’ debtor-in-possession credit 

facility with AFI (in each instance, other than an acceleration of such debtor-in-possession credit 

facility caused by Ally Bank’s termination of the Servicing Agreement, a default that is triggered 

from the failure of the Debtors to comply with paragraph 18(a)(ix) or 20(e) of the AFI Final DIP 

Order,2 or a default that is triggered from the failure of the Debtors to comply with sections 

                                                 
2  The AFI Final DIP Order means the Final Order Under Sections 105, 361, 362, 363, and 364 of the Bankruptcy 

Code and Bankruptcy Rules 2002, 4001, 6004, and 9014 (I) Authorizing the Debtors To Obtain Postpetition 
Financing on a Secured Superpriority Basis, (II) Authorizing the Debtors To Use Cash Collateral, and (III) 
Granting Adequate Protection to Adequate Protection Parties. 
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8.03(h) and 8.03(w) of the AFI LOC Amendment3), (c) conversion of any of the Debtors’ 

chapter 11 cases to a case under chapter 7 of the Bankruptcy Code, or (d) this Stipulation having 

been stayed, reversed or otherwise rendered ineffective; provided that, if Ally Bank terminates 

the Servicing Agreement pursuant to this paragraph 12, notwithstanding any provision in the 

Servicing Agreement to the contrary, the Debtors shall not be entitled to any Loan Termination 

Fees (as such term is defined in the Servicing Agreement), but shall be entitled to Deboarding 

Fees (as such term is defined in the Servicing Agreement) and out-of-pocket costs and expenses 

incurred in connection with any such termination pursuant to Section 11.02 of the Servicing 

Agreement. 

13. In the event that Ally Bank properly invokes the termination rights set forth in this 

Stipulation, the Debtors shall take all reasonable actions in accordance with the Servicing 

Agreement to allow Ally Bank to move the servicing at Ally Bank’s direction as provided for 

under the Servicing Agreement, and Ally Bank may take all reasonable actions necessary to 

allow Ally Bank to terminate the Servicing Agreement and provide for the orderly transfer of 

servicing to a new servicing provider without seeking further relief.  

14. Notwithstanding any provision in the Servicing Agreement, the Bankruptcy Code, 

or other orders of this Court to the contrary, the Debtors shall be required to provide 120 days 

prior written notice to Ally Bank and to the Notice Parties before obtaining any hearing before 

the Court where the Court considers relief seeking rejection or modification of the Servicing 

Agreement pursuant to section 365 of the Bankruptcy Code or otherwise.  For the avoidance of 

doubt, in the event the Debtors move to reject the Servicing Agreement, the Debtors shall be 

required to continue to perform under the Servicing Agreement until all of the loans subject to 

                                                 
3  As such term is defined in the AFI Final DIP Order. 
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the Servicing Agreement have been transferred in accordance with its terms and this Stipulation; 

provided that the parties reserve rights (other than regarding claims related to performance under 

the Servicing Agreement) as to whether the effective date of rejection is (a) the date the notice to 

reject is provided to Ally Bank or (b) the date the Court enters an order rejecting the Servicing 

Agreement; provided, further, that notwithstanding any provision in the Servicing Agreement to 

the contrary, in the event the Debtors move to reject the Servicing Agreement, the Debtors shall 

be entitled to out-of-pocket costs and expenses incurred pursuant to Section 11.02 of the 

Servicing Agreement.  For the avoidance of doubt, in the event that Ally Bank seeks to terminate 

the Servicing Agreement with respect to some or all of the Mortgage Loans or REO Property (as 

such terms are defined in the Servicing Agreement) pursuant to paragraph 10 of this Stipulation, 

the Debtors shall be entitled to Deboarding Fees and Loan Termination Fees (as such terms are 

defined in the Servicing Agreement), subject to the terms of Section 11.01(b) of the Servicing 

Agreement, and out-of-pocket costs and expenses incurred in connection with such termination 

pursuant to Section 11.02 of the Servicing Agreement, regardless of whether the Debtors 

subsequently seek to reject the Servicing Agreement pursuant to this paragraph 14. The Debtors 

may not issue such prior written notice until the earlier of (a) ten (10) days following the entry of 

an order approving the sale of the Platform, and (b) December 10, 2012. 

15. Notwithstanding any provision in the Servicing Agreement or the Bankruptcy 

Code, including under section 365 of the Bankruptcy Code, to the contrary, the Debtors may, 

without the consent of Ally Bank, assign the Servicing Agreement only to an Eligible Servicer 

(as such term is defined in the Servicing Agreement) as to whom Ally Bank’s engagement as a 

subservicer under the Servicing Agreement for the Agency Loans (as such term is defined in the 
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Servicing Agreement) has been approved by the applicable Agencies (as such term is defined in 

the Servicing Agreement).  

16. Notwithstanding any provision in the Servicing Agreement to the contrary, if the 

servicing provided for under the Servicing Agreement is transferred pursuant to the confirmation 

of chapter 11 plan(s) or sale of the Debtors’ Platform in these chapter 11 cases, the Debtors shall 

not be entitled to any Deboarding Fees or Loan Termination Fees (each as defined in the 

Servicing Agreement) or out-of-pocket costs and expenses incurred in connection with such 

transfer. 

17. Notwithstanding anything to the contrary herein:   

(a) The Committee, the Debtors, Ally Bank, and AFI reserve all rights with 

respect to all pre- and post-petition transfers made by the Debtors in 

connection with the Indemnification Obligation, and this Stipulation is 

without prejudice to any party; 

(b) Ally Bank reserves all rights with respect to the inclusion of the 

Indemnification Obligation in the Servicing Agreement and enforcement 

of the Servicing Agreement; and 

(c) For the avoidance of doubt, in connection with any litigation concerning 

the Escrow Account or related to the Indemnification Obligation, AFI 

shall be able to prosecute any argument that Ally Bank could make as the 

Servicing Agreement counterparty with the same full force and effect as if 

Ally Bank were prosecuting such arguments, and this Stipulation shall not 

prejudice any party.    

18. The Committee shall have standing to bring an action to recover on behalf of the 
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Debtors’ estates from the Escrow Account payments made by the Debtors postpetition on 

account of modifications made to loans owned by Ally Bank.   

19. This Stipulation’s authorization to the Debtors to make the payments under the 

Indemnification Obligation shall not constitute a determination that: (a) the Debtors’ $19.9 

million postpetition payment to Ally Bank was or was not authorized by the Interim Order, 

(b) the Debtors have (i) established that it is or is not reasonable, fair, or proper for the 

Indemnification Obligation to be included in the Servicing Agreement or for the Debtors to make 

any payments in respect of the Indemnification Obligation, or (ii) otherwise satisfied the relevant 

legal standard to authorize such payments, (c) postpetition payments by the Debtors on account 

of the Indemnification Obligation are reasonable or justified in these chapter 11 cases, or (d) it 

was or was not reasonable, fair or proper to link, or there is or is not any legal basis upon which 

to sever, the Indemnification Obligation in the Servicing Agreement.  The entry of this 

Stipulation shall not operate to adjudicate, limit, or preclude any claims or arguments by the 

Debtors, the Committee, AFI, or Ally Bank in respect of the Escrow Account, the 

Indemnification Obligation, or the Prepetition Indemnity Payment.  

20. This Stipulation shall be binding on the Parties upon execution and approval by 

this Court, and any prior agreements between the Debtors, Ally Bank, and AFI shall not in any 

way alter, modify, or affect the terms of this Stipulation.  

21. In the event of any inconsistency between the terms of this Stipulation and the 

provisions in the Servicing Agreement, the terms of this Stipulation shall govern.  The defined 

terms used in this Stipulation are for the convenience of the Parties only and shall not prejudice 

any Party. 

12-12020-mg    Doc 1275    Filed 08/27/12    Entered 08/27/12 16:50:00    Main Document  
    Pg 17 of 20



 
 

 15 

22. For the avoidance of doubt, nothing in this Stipulation shall prohibit Ally Bank 

from marketing or selling any mortgage servicing rights or any mortgage loans owned by Ally 

Bank.   

23. The Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation of this Stipulation.   

24. Notwithstanding, anything herein to the contrary, this Stipulation shall not modify 

or affect the terms and provisions of, nor the rights and obligations under, (a) the Board of 

Governors of the Federal Reserve System/Federal Deposit Insurance Corporation Consent Order, 

dated April 13, 2011, by and among AFI, Ally Bank, ResCap, GMACM, the Board of Governors 

of the Federal Reserve System, and the Federal Deposit Insurance Corporation, (b) the consent 

judgment entered April 5, 2012 by the United States District Court for the District of Columbia, 

dated February 9, 2012, and (c) the Order of Assessment of a Civil Money Penalty Issued Upon 

Consent Pursuant to the Federal Deposit Insurance Act, as amended, dated February 10, 2012. 

25. The relief granted herein shall be binding upon any chapter 11 trustee appointed 

in these chapter 11 cases and upon any chapter 7 trustee appointed in the event of a subsequent 

conversion of these chapter 11 cases to cases under chapter 7.  

26. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Stipulation in accordance with the Motion.  
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Dated: August 27, 2012 
 
  /s/ Gary S. Lee                                         
Larren M. Nashelsky 
Gary S. Lee  
Todd M. Goren 
 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel to the Debtors and Debtors in 
Possession  
 

Dated: August 27, 2012 
 
  /s/ Douglas H. Mannal                                  
Kenneth H. Eckstein 
P. Bradley O’Neill 
Douglas H. Mannal 
 
KRAMER LEVIN NAFTALIS & FRANKEL 
LLP 
1177 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 715-9100 
Facsimile: (212) 715-8100 
 
Counsel to the Official Committee of 
Unsecured Creditors 
 

Dated: August 27, 2012 
 
  /s/ Craig A. Bruens                                   
Richard M. Cieri 
Ray C. Schrock 
Stephen E. Hessler 
Craig A. Bruens 
 
KIRKLAND & ELLIS LLP 
601 Lexington Avenue 
New York, NY 10022 
Telephone: 212-446-4800 
Facsimile: 212-446-4900 
 
Counsel to Ally Financial Inc. and Ally Bank 
 

 

 
 
IT IS SO ORDERED 

New York, New York  
Dated: __________, 2012 

____________________________________ 
HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE 
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FOR DISCUSSION PURPOSES ONLY 
 

Exhibit 1 
 

Information Terms 
 
The information sharing and cooperation terms to be negotiated by Ally Bank and the Debtors 
pursuant to paragraph 10(i) of the Stipulation include, among other things, the following: 
 

1.  Performing the work necessary to connect the Quattro systems to the Debtors’ 
correspondent system (WALT) such that the Quattro loans are segregated from 
normal correspondent loans, at Ally Bank’s sole cost and expense.  

2.  Providing to Ally Bank the materials used historically to market loans on behalf 
of the Bank, whereby Ally Bank will be responsible for all costs associated with the 
review of such materials and under no circumstances will the results of such review 
be deemed cause to terminate the Servicing Agreement.  

3.  Providing the reasonable support, people, process and data necessary to allow 
Ally Bank to hedge (daily), value and benchmark the Ally Bank MSR portfolio and 
HFS portfolios in a manner that complies with applicable law and regulatory 
standards. 

4.  Providing the reasonable access to information necessary to allow Ally Bank to 
manage repurchase risk associated with loans sold to the Agencies by Ally Bank 
(formerly GMAC Bank) from 2007 to present. 

5.  Providing the reasonable support, people, processes and data necessary to allow 
Ally Bank to format and transmit the necessary data to an Ally Bank data repository. 
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