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RESPONSE TO OBJECTION

COMES NOW Creditor, BARRY MACK, by and through the undersigned counsel, and
for response to ResCap Borrower Claims Trust’s Objection to Proof of Claim No.: 386 Filed by

Barry and Cheryl Mack, would state as follows:

STATEMENT OF THE FACTS

On April 17, 2009, Barry and Cheryl Mack contacted GMAC Mortgage (hereinafter
“GMACM”), to whom they had been making the payments on their loan originally owned by
Primary Residential Mortgage, Inc. but transferred to GMACM on October 25, 2006 (MACK
Ex. A, Purged Loan Notes and Transactions — 000920). However, the Macks needed to use their
savings to make their monthly payments, because they could not make payments on their loan
with the income that they received (Social Security and retirement benefits of Barry Mack as a
retired Philadelphia police officer). As their savings dwindled, they requested that they be
granted some relief from the payments under the government-sponsored HAMP program
(MACK Ex. A — 000922). To that end, they filled out an application and made numerous
submissions of information requested by GMACM. On April 17, 2009 GMACM categorized
their loan as in default (MACK Ex. A —000920). On August 22, 2009, the Macks were served
with a foreclosure suit brought by David Stern as the attorney for Deutsche Bank as trustee for
the RALI 2007QS3 Trust (hereinafter “Trustee Deutsche Bank”) (MACK Ex. B). Until this
incident, Trustee Deutsche Bank was a stranger to the Macks. The Macks contacted GMACM to
find out why they were being sued for foreclosure, and were reassured that their loan was not
delinquent, there was no foreclosure, and any problem that had arisen would be handled by

GMACM (MACK Ex. A —000929). The Macks also employed an attorney (David F. Garber) to
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defend against the foreclosure action and to file a counterclaim against Trustee Deutsche Bank
which was done (RESCAP Ex. C, Answer and Countercl.). During September and October of
2009, the Macks continued to contact GMACM frequently by telephone and by letter. Finally on
October 26, 2009, Cheryl Mack wrote GMACM a letter requesting some explanation as to why
they were being sued for foreclosure when they knew they had made all the payments on their
loan (MACK Ex. C). Neither GMACM nor Trustee Deutsche Bank, nor the attorney for Trustee
Deutsche Bank, David Stern, ever responded to the letter.

On December 9, 2009, David Stern filed a notice of dismissal of the foreclosure lawsuit
claiming Trustee Deutsche Bank to be the prevailing party. Pursuant to Florida law, the
foreclosure claim was closed, but the counterclaim filed by the Macks on two counts (count | for
RESPA violations by Trustee Deutsche Bank in having failed to inform the Macks of Trustee
Deutsche Bank’s interest in their loan as required under RESPA laws and count Il for slander of
title for having filed a lis pendens and maintaining a false foreclosure suit against them)
remained (RESCAP Ex. C). During 2010 and 2011, the attorney for the Macks continued to
prosecute the counterclaim which was still pending. Despite numerous pleadings, requests for
discovery, telephone calls and letters, the attorney for Trustee Deutsche Bank did not respond
(MACK Ex. D, Mack Mem. of Law, 4-5). On May 5, 2011, the Court conducted a trial in which
evidence was submitted in the form of documentation and witness testimony. The facts
presented at that trial indicated the Macks had never been delinquent on their loan, that Cheryl
Mack, depressed and distraught over the foreclosure lawsuit in the fall of 2009 overdosed on
alcohol and Ambien (a prescribed sleeping medication). Although her life was saved, she

suffered serious and permanent kidney damage from the overdose in October 2009 (MACK EXx.
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E — Letter of Lichi, M.D.). She later passed away on October 25, 2013 at age 61, for which renal
failure was a contributing cause (MACK Ex. F — Death Certificate).

Based upon these facts, but before Cheryl Mack’s death, the Court entered a judgment
against Trustee Deutsche Bank for count 11 slander of title and damages to the value of real estate
in the amount of $296,920.05, and further found in favor of the Macks on the RESPA count for
personal injuries and the pain and suffering experienced by Cheryl Mack as a result of the
wrongful foreclosure in the amount of $150,000.00. A copy of this judgment was sent by the
Florida court not only to David Stern, but also directly to Trustee Deutsche Bank at its
headquarters in New York (RESCAP Ex. D, 4).

After the 30-day appeal time had passed, the Macks began collection proceedings on the
judgment in June of 2011 and attempted to schedule the deposition of corporate representatives
of Trustee Deutsche Bank and GMACM representatives. Only after these collection efforts
began did Trustee Deutsche Bank ever respond to the court by filing a motion for relief from the
judgment. In it Trustee Deutsche Bank alleged it was unaware of the counterclaim and that their
attorney, David Stern, had failed to inform them of any aspect of the Counterclaim, including the
judgment which they received directly from the court on May 11, 2011.

No costs were awarded to Trustee Deutsche Bank despite their claim of entitlement on
their voluntary dismissal in December 2009. Only the Macks received relief from the court in
the form of a money judgment and an award of their costs, including their attorney’s fees.

In their motion for relief from the judgment, Trustee Deutsche Bank acknowledged the
Macks were never delinquent in their loan and that the foreclosure was wrongful but prayed they
be relieved from the effects from the judgment alleging that not only was it equitable they should

be released from the judgment because of their attorney’s failure to notify them of the conduct of
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the lawsuit, but further the counts which pled for damages under count | RESPA and Count Il
slander of title were fatally defective and could not stand as a matter of law and both should be
dismissed (MACK Ex. G — Trustee Deutsche Bank’s Mot. to Set Aside). The court, after
reviewing the claims of Trustee Deutsche Bank and conducting numerous hearings during which
evidence was taken by testimony of witnesses and documents presented by Trustee Deutsche
Bank, entered its judgment of February 26, 2013 granting partial relief to Trustee Deutsche Bank
in that the RESPA count pleading was found to be fatally defective and therefore was a nullity
and no relief could be given to the Macks under the RESPA count (RESCAP Ex. E). However,
the court let stand the relief under slander of title awarding loss of sale proceeds. In the
proceedings, GMACM maintained that it was the servicing agent for Trustee Deutsche Bank and
that as the servicing agent they had made the decision to initiate the foreclosure through their
attorney in Florida, David Stern, but that nine days after the suit was filed, they notified him to
terminate the lawsuit and dismiss it. GMACM maintained they were unaware that a
counterclaim had been filed. In support of this position, they filed the GMACM activity log
(MACK Ex. A) and the Affidavit of Juan Antonio Aguirre (MACK Ex. G, Ex. 1). The Court,
although granting partial relief to Trustee Deutsche Bank, did not grant relief to Trustee
Deutsche Bank for the failure of their attorney to keep Trustee Deutsche Bank notified of the
conduct of the suit since the court found that Stern was grossly negligent and Trustee Deutsche
Bank could not be excused for the conduct of its agent.

In the discovery over Trustee Deutsche Bank’s motion for relief from the judgment,
numerous documents and witnesses were produced, not only documents and witnesses for
Trustee Deutsche Bank, but also documents and witnesses for GMACM. No findings of fact

were ever made by the court on the post-judgment motion for relief, but GMACM consistently
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maintained it was the servicing agent for this loan which was owned by Trustee Deutsche Bank
and GMACM had the responsibility for procuring the attorney and initiating (and dismissing) the
lawsuit. In partial support of their position, they produced a copy of the note signed by the
Macks (MACK Ex. I), which showed that the ownership of the note was transferred from:

(1) the original owner (Primary Residential Mortgage, Inc.) to GMAC

(Bza;nflibm GMAC Bank the ownership was transferred to GMAC Mortgage

Corporation;

(3) from GMAC Mortgage Corporation, ownership was transferred to

Residential Funding Company, LLC;

(4) from Residential Funding Company, LLC, the note was transferred to

Deutsche Bank Trust Company Americas as Trustee.
Trustee Deutsche Bank and GMACM refused to give any information as to the dates or
conditions under which these transfers were made and no discovery regarding these conditions or
times was ever produced. However, under the Pooling & Servicing Agreement, the transfer of
the Mack loan into the trust of which Deutsche Bank was the trustee, had to be concluded no
later than February 27, 2007 (RESCAP Ex. B-1, 6). There was no evidence provided by Trustee
Deutsche Bank of the transfer of the mortgage, the price paid, or the conditions of the transfer.
However, Trustee Deutsche Bank maintained that they left the servicing rights of this loan with
GMAC Mortgage, which was responsible for handling the collection of the payments and for the
institution of the foreclosure.

In the documents attached to GMACM’s objection to this claim in bankruptcy, they
included a copy of the “Client Contract” dated March 6, 2006, defining the relationship between
Residential Funding Corporation (GMAC-RFC); and GMAC Mortgage Corporation and
Ditech.com (individually and collectively the client) (RESCAP Ex. B-3). Pursuant to paragraph

9 of that Client Contract, the parties defined their relationship between Residential Funding

Corporation (party of the first part) and GMACM and Ditech (party of the second part) as that of
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a buyer of residential loans on behalf of Residential Funding Corporation, and a seller on behalf
of GMAC Mortgage Corporation (and Ditech.com). The contract specifies that GMAC
Mortgage Corporation is an independent contractor and GMACM agreed that it would not
represent itself as acting as Residential Funding’s agent or partner. In recognition of this
contract, GMACM sold the Mack loan to Residential Funding Corporation (MACK Ex. I).
Residential Funding Corporation then transferred the Mack note to Trustee Deutsche Bank.
Under a preceding contract of November 24, 1992 (RESCAP Ex. B-3) GMACM reserved to
itself the right to service all loans sold to Residential Funding Corporation (see paragraph 2

therein) while maintaining its independent contractor status (see paragraph 5 therein).

ANALYSIS

. THE MACK CLAIM IS NOT BARRED BY THE DOCTRINES OF RES
JUDICATA OR COLLATERAL ESTOPPEL.

Res judicata in Florida will only bar a second suit where the following four elements are
met: (1) identity of the thing sued for; (2) identity of the cause of action; (3) identity of the
persons and parties to the action; and (4) identity of the quality or capacity of the person for or
against whom the claim is made. Campbell v. State of Florida, 906 So.2d 293, 295 (Fla. Dist. Ct.
App. 2005). Further, for the doctrine of collateral estoppel to apply, the “parties and issues must
be identical, and the particular matter must have been fully litigated and determined in a context
resulting in a final decision of a court of competent jurisdiction (citation omitted). The party
claiming collateral estoppel bears the burden of showing its applicability with sufficient certainty
through the record or extrinsic evidence.” Id. at 295. See also, Holt v. Brown’s Repair Serv.,
Inc., 780 So.2d 180, 182 (Fla. Dist. Ct. App. 2001) “the parties in the two proceedings must be

identical; and the issues must have been actually litigated.”

10
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A judgment rendered on any grounds not based upon merits of the action may not be used
as a basis for res judicata. “Finally, the doctrine of res judicata will not be invoked where it will
work an injustice.” State St. Bank and Trust Co. v. Badra, 765 So.2d 251, 253 (Fla. Dist. Ct.

App. 2000).

A. RES JUDICATA
I Identity of the thing sued for.

Since count | (RESPA) of the Macks’ counterclaim against Trustee Deutsche Bank in the
foreclosure suit was stricken as a matter of law in post-judgment relief, they did not receive an
award of general damages, and did not receive personal injury damages. They only received
their economic damages ($296,920.05) under count | (slander of title) which were the loss of sale
value due to the foreclosure by Trustee Deutsche Bank and its fair market value, and their
attorney’s fees in having the foreclosure dismissed in December 2009 ($2,500.00) (RESCAP Ex.
D, 3).

The Macks now claim in this bankruptcy proceeding their general and personal injury
damages against GMACM which actually was the causative party of their injuries and damages,
as well as punitive damages for the deliberate malicious conduct of GMACM in using the
Macks’ pleas for help under HAMP to declare their loan in default and foreclose even though it
was not in default. Under Florida law, only specific damages are awardable for slander of title
and are distinct and separate from general damages. Salit v. Ruden McCloskey, Smith, Schuster &
Russell, PA, 742 So.2d 381, 388 (Fla. Dist. Ct. App. 1999). Therefore, there is no identity
between the thing sought in Deutsche Bank v, Mack, and now in the Macks’ claim against

GMACM.

11
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ii. Identity of the cause of action.

The Macks received a judgment against Trustee Deutsche Bank on May 5, 2011 under
two theories of law. The first was a violation of RESPA, a federal statute that governs the
manner in which mortgages are to be administered by the mortgage holder. The elements of that
cause of action are provided for within the statute: 12 U.S.C. §2605(a), among which the Macks
sought a judgment for the failure of Trustee Deutsche Bank to notify them that Trustee Deutsche
Bank had acquired the interest in the Macks’ loan. The theory was predicated on the fact that the
Macks continued to make payments to GMACM during this time and since they were not
notified of the transfer of the loan to Trustee Deutsche Bank, they did not make payments to
Trustee Deutsche Bank. Trustee Deutsche Bank then alleged that, based on an assignment ‘to be
recorded’ (MACK EXx. B, 14) that they had the right to receive the payments and the loan was in
default. No assignment was ever produced. This count was stricken from the relief allowed by
the trial court based upon its failure to state a cause of action. The second county was for slander
of title, which under Florida law requires “proof that a false and malicious statement was made
in disparagement of the plaintiff's title to the property in question and caused him/her/it damage.”
Ridgewood Util. Corp. v. King, 426 So.2d 49, 50 (Fla. Dist. Ct. App. 1983). Slander of title in
Florida does not authorize personal injury or general damages — only specific (and reasonably
specified) economic damages. This cause of action also allows for an award or attorney’s fees as
to the cost of repairing the slander, but not as to the prosecution of the slander claim.

The Macks do not now base their claim in this court on slander of title. Rather, they base
their claim on the following theories of law:

(A) malicious prosecution, which has the following elements: “(1) an
original criminal or civil judicial proceeding against the present plaintiff

12
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was commenced or continued; (2) the present defendant was the legal
cause of the original proceeding against the present plaintiff as the
defendant in the original proceeding; (3) the termination of the original
proceeding constituted a bona fide termination of that proceeding in favor
of the present plaintiff; (4) there was an absence of probable cause for the
original proceeding; (5) there was malice on the part of the present
defendant; and (6) the plaintiff suffered damage as a result of the original
proceeding.” Alterra Healthcare Corp. v. Campbell, 78 So.2d 595, 602
(Fla. Dist. Ct. App. 2011);

(B) intentional infliction of emotional distress, which has the following
elements: "(1) deliberate or reckless infliction of mental suffering; (2)
outrageous conduct; (3) the conduct caused the emotional distress; and (4)
the distress was severe." Additionally, the conduct must be "'so
outrageous in character, and so extreme in degree,™ that it is considered
"“atrocious and utterly intolerable in a civilized community.” Thomas v.
Hosp. Bd. of Dir. of Lee Cty., 41 So0.3d 246, 256 (Fla. Dist. Ct. App.
2010); and,

(C) violation of 12 U.S.C. § 2605(e) “Duty of loan servicer to respond to
borrower inquiries”. Even though RESPA was at issue and a judgment
was rendered on it on the May 5, 2011 judgment (based upon Trustee
Deutsche Bank’s failure to notify the Macks of the transfer of interest in
their note to Trustee Deutsche Bank (12 U.S.C. § 2605 (e))), it was later
stricken by a court as being a nullity in that it was defectively pled.
Therefore, no adjudication was made as to a violation of RESPA. While it
may be true that the Macks may be estopped from relitigating any measure
of damages relating to the loss of value due to the forced sale of the
property while under threat of foreclosure, since that claim was made by a
court of competent jurisdiction and a conclusive and final order was made
as to the amount (and subsequently satisfied), the Macks might be
estopped from reclaiming these damages now simply because there is a
new party; and

(D) wrongful death of Cheryl Mack, which cause of action in Florida
requires: (1) a legal duty owed by defendant to plaintiff, (2) breach of that
duty by defendant, (3) injury to plaintiff legally caused by defendant's
breach, and (4) damages as a result of that injury.” O'Keefe v. Orea, 731
So0.2d 680, 684 (Fla. Dist. Ct. App. 1998).

Therefore, the Mack claims against GMACM now made are all under different actions

than the action decided on the merits against Trustee Deutsche Bank in Collier County, Florida.

13
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iii. Identity of the persons and parties to the action and identity of the
quality or capacity of the person for or against whom the claim is
made.

Trustee Deutsche Bank obtained the Mack mortgage from Residential Funding
Corporation. While we do not have the documents showing the transfer, Trustee Deutsche Bank
must have obtained only that property and those rights which Residential Funding Corporation
had to sell. The only evidence of the transfer produced to date was the Mack note showing the
transfer from Residential Funding Corporation to Trustee Deutsche Bank. Since Residential
Funding Corporation had established a contractual relationship with GMACM and since that
relationship is specified in exhibits submitted to this court in support of Debtor’s objection to the
Macks’ claim, where they chose to describe that relationship not as master/servant, but as
seller/buyer and with GMACM being an independent contractor (“with respect to servicing by
client under the servicer guide.”) (RESCAP Ex. B-3, 19). GMACM contracted that it would not
operate as the agent or partner of Residential Funding Corporation and hence was not the agent
or partner of Trustee Deutsche Bank. Presumably this was so that Residential Funding
Corporation could insulate itself from any misconduct or liability that GMACM might incur. All
of this is specified in the contracts listed under Exhibit B-3 of GMACM’s objection to the
Macks’ claim. The relationship of independent contractor and not as agent was long-standing,
dating back at least to November 24, 1992, and continuing at least as recently as March 6, 2006.
Since GMACM has refused to identify the date and the documents on which the transfer from
Residential Funding Corporation to Trustee Deutsche Bank was effected, nor the conditions
under which the transfer was made, we must rely upon the documents that they have chosen to
submit, which contractually and specifically deny privity between GMACM, and Residential

Funding Corporation, and Trustee Deutsche Bank. Therefore, there being no master-servant

14



12-12020-mg Doc 6834 Filed 04/29/14 Entered 04/29/14 10:59:30 Main Document
Pg 15 of 19

relationship between GMACM and Trustee Deutsche Bank, GMACM’s claim of res judicata and
collateral estoppel must fail on lack of identity of parties. Further there is a distinct difference
between the type of liability that Trustee Deutsche Bank incurred, which was vicarious liability,
and that of GMACM which was due to its own specific intentional and malicious conduct in
pretending to work with the Macks under the government-sponsored HAMP program to provide
relief, but instead using that information to wrongfully target the Macks’ loan for foreclosure
when they found out the Macks’ savings were dwindling and that although current on their
mortgage, might soon become delinquent.

The nature of the relationship between GMACM and Trustee Deutsche Bank would more
closely resemble that of joint tortfeasors than that of master/servant as claimed by GMACM in
its Objection. Florida law applies since Collier County, Florida was the situs of the property
mortgaged. Pursuant to Florida law:

“when a person suffers injury as the result of concurrent or consecutive

acts of two or more persons, he has a claim against each of

them...accordingly a judgment for or against one obligor does not result in

merger or bar the claim that the injured party may have against another

obligor.”
See Mitchell v. Edge, 598 So.2d 125 (Fla. Dist. Ct. App. 1992) where the court was discussing
res judicata and collateral estoppel law relating to cases cited by GMACM in its objection
(Atlantic Cylinder Corp. v. Hetner, 438 So.2d 922 (Fla. Dist. Ct. App. 1993)) wherein it stated:

“The result reached in those cases grows out of a concept that where there

is a master-servant or principal-agent relationship and where the master or

principal’s liability derives solely from the acts of the servant or agent, a

satisfied judgment for a plaintiff against one will bar an action by the same

plaintiff against the other. Those cases also hold citing the ‘weight of

authority,” that a plaintiff is barred from relitigating his claim against the

second of two persons responsible for the wrong to plaintiff where the

plaintiff has recovered a collectible judgment against another responsible
party. That rule and its application as stated in those cases is contrary to

15
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the ‘more modern rule’ stated in Restatement (Second) of Judgments Secs.
29, 49, 50 (1982).” Id. at 127, 128.

The court went on to say:

“When the claimant thus brings consecutive actions against different
persons liable for the same harm, the rendition of the judgment in the first

action does not terminate the claims against other persons who may be

liable for the loss in question.” Id. at 128.

See also, Gerardi v. Carlisle, 232 So.2d 36, 43 (Fla. Dist. Ct. App. 1969), which states:

“[i]t seems clear to us that the doctrines of res judicata and estoppel by
judgment do not operate to bar a plaintiff who has recovered a judgment

against one tort-feasor from relitigating all issues in a subsequent suit

against a joint tort-feasor.

The Gerardi case, which arose when the plaintiff, Gerardi, suffered personal injuries as a
result of a collision with a vehicle that was owned by Bobby Polk and operated with his
knowledge and consent by Elizabeth Carlisle. The plaintiff instigated the action against the
owner of the vehicle, Polk, alleging vicarious liability. When the plaintiff received an
inadequate judgment against owner Polk, she then sued the driver in a separate action, Elizabeth
Carlisle. Carlisle interposed the defense of res judicata in that since Polk having been found
vicariously liable for a relatively small amount, the plaintiff was barred by the doctrine of res
judicata from suing the actual torfeasor/driver Carlisle. The court recognized that while the

owner and driver may have been in privity with one another under the doctrine of respondeat

superior, they were not in pari delicto and res judicata would not bar the second suit.

1. THE MACKS’ RESPA CLAIM IS NOT BARRED BY THE DOCTRINE OF RES
JUDICATA, COLLATERAL ESTOPPEL, OR STATUTE OF LIMITATIONS.

The RESPA claim that the Macks would seek to press against GMACM in this case

would stem from GMACM'’s failure to respond to the October 26, 2009 letter of Cheryl Mack to

16
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GMACM (MACK Ex. C) where she prayed for some relief or explanation as to why Trustee
Deutsche Bank was suing her for foreclosure and damaging the title to her property and
hampering her efforts to sell the property to get out from under a loan that she and her husband
would soon be unable to make payments on. Not only was RESPA not adjudicated on the
merits, it was also based on a different section of RESPA, 12 U.S.C. § 2605(a). In the
counterclaim against Trustee Deutsche Bank the claim was made that Trustee Deutsche Bank
failed to notify the Macks that they had acquired an interest in the Macks’ loan and the Macks
knowing themselves to be current with GMACM might have been in default with Trustee
Deutsche Bank because all payments had been made to GMACM, not Trustee Deutsche Bank.
This claim with the bankruptcy court now is made under a different section of RESPA 12 U.S.C.
2605(e), which is the requirement that a loan servicer (which GMACM has steadfastly
maintained it was) must acknowledge a written response of a qualified written request (MACK
Exhibit C) and to make the appropriate corrections in the account of the borrower, respond to the
borrower, or provide a written explanation or clarification. Further, GMACM did not comply
with the requirement that it protect the Macks’ credit during that period. GMACM now claims
that even if the RESPA claim were valid and not barred by res judicata, that it would be barred
by the statute of limitations. The statute of limitations is found under 12. U.S.C. § 2614 and
provides that a claim may be brought in a court of competent jurisdiction within 3 years from a
violation of 12 U.S.C. § 2605. The Macks were not notified and had no knowledge of the
bankruptcy until March of 2013. If GMACM filed its bankruptcy petition on May 14, 2012,
pursuant to the statute of limitations governing their RESPA claim under 12 U.S.C. § 2605, they
had until October 26, 2012 (plus 20 days) to file a claim. Since GMACM filed for bankruptcy in

May of 2012, that tolled the statute of limitations against the Macks, which tolling continues to

17



12-12020-mg Doc 6834 Filed 04/29/14 Entered 04/29/14 10:59:30 Main Document
Pg 18 of 19

the present since the bankruptcy continues to the present. Therefore, a claim under RESPA

would not be barred by the passage of time.

CONCLUSION

Therefore, the Macks claim for personal injuries under the torts enumerated in its claim
and its response to RESCAP’s Objection are distinctly different from the elements of slander of
title awarded to the Macks against Trustee Deutsche Bank in May 2011. The slander of title
alleged, litigated and rendered against Trustee Deutsche Bank was different than the torts now
alleged against GMACM. GMACM is a distinctly different entity from Trustee Deutsche Bank.
Finally in that the nature of the damages sought (economic damages awarded from the slander of
title action, but not personal injury, general damages or punitive damages) are different from the
Macks’ claim now against GMACM as an actual tortfeasor for general damages, including
personal injury, pain and suffering, hospitalization, medical attention and care, permanent
residual injury to Cheryl Mack for having been hospitalized due to acute anxiety and depression
in 2009, and ultimately death caused at least in part by the renal failure she experienced in
October 2009, GMACM cannot excuse its outrageous conduct in the prosecution of the Macks’
foreclosure based upon the very technical defenses of collateral estoppel and res judicata. To do
so would not only not be in accordance with Florida, but would also work an injustice upon the
Macks who have not received any compensation for personal injury.

V. RELIEF REQUESTED
WHEREFORE, Claimant, BARRY MACK, prays that the Objection be denied and such

other relief as this court deems just and proper.
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DATED this 29th day of April, 2014.

/s/ David F. Garber
David F. Garber, Esqg.
Florida Bar No.: 0672386

DAVID F. GARBER, P.A.

700 Eleventh Street South, Suite 202
Naples, Florida 34102

239.774.1400 Telephone
239.774.6687 Facsimile
davidfgarberpa@gmail.com
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Account Number 0601677259 BARRY FRITZ MACK

Exhibit A

Comment Line 1.
Comment Line 2

Trans Trans Trans  Trarsaciion Meseage
Added Date Type  UseriD - ’ :

107242006 CLS 09990  0000OJS 000990000.00 P/8 0009900G0.00 11/01/06
10/25/2606 D19 . 00000  WELCOME LETTER ELIGIBLE

10/2502006 TR - 00000 . - ! ‘ R

10/26/2008 NT 01277  Loaded arm contract per product code

10/26/2006 NT 01277 delly script

11/2/2006 D28  -00000 . BILLING STATEMENT FROM REPORT R628

" 41/8/2006 DM° 01583  ACTION/RESULT GD'GHANGED FROM  TO OASK
11/8/2006 NT 01563 . Phénenumberupdatefkom Innovis skip flle .
11/17/2008 CBR 00000  PURCHASED<60 DAYS:SERVICE DT = 10/24/08
11/20/2006 CTA 00330 . :

. 11/20/2006 . NT 00330_ - CURTPI 01101107 -0.00 TO 5878,11
11/20/2008 AP~ 00330 _
12/4/2006 D28 00000 BILLING STATEMENT FROM REPORT R628
12/6/2006 CWA 00321
12/8/2006 AP 00321 .. _

. 12/8/2006 CBR 00000  PURCHASED<60 DAYS:SERVICE DT = 10/24/06

12/20/2008 CTA 00330 .
- 12/20/2006 NT 00330 CURTPI 03/01/07 '0.00TO " 5,878.10

_42/20/2006 AP 00330

12/26/2006 CYT 17761
12/29/2008 PT 17761
12/28/2006 CTT 17781
12/20/2008 ' PT 17761
12/26/2006 CYT . 17761
12/26/20068 TR 17761
12/20/2008 CTB 17761
122002006 RT 17761
12/20/2008 CTB 17761
12/26/2006 RT 17761
12/26/2006 CTB 17781 : ,
1/2/2007 = D28° 00000 . BILLING STATEMENT FROM REPORT R628

112/2007 CBR ~ 00000 PURCHASED<60 DAYS:SERVICE DT = 10/24/06
- 21212007 D28 00000 BILLING STATEMENT FROM REPORT R628 -

21212607  CTA 00330
20212007 NT 00330  CURTPI D4/01/67 0.00TO 5,878.09

Jone 30, 2011

Deutsche 000916
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Trans Trans  Irans  Irahsaction Message
Added Date Type  UserlID .

27212007 AP 00330 -
 2/9/2007  CBR. 00000 PU_RCHASED:LOAN:-SER\(ICING DATE =10/24/06
212412007 GTA 00330 '
2/24/2007- NT 00330  CURTPI 05/01/07 0.00TO 1%,877.86
'21242007 CWA 00330 S : '
2/24/2007 AP 00330 Lo :
2/27/2007 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
3/2/2007 D28~ 0000Q . BILLING STATEMENT FROM REPORT R628
4/3(2007 D28 00000 BILLING STATEMENT FROM REPORT R628
4/30/2007 GTA - 00330 . -
4130/2007 NT 00330 . CURT PI 06/01/07  0.00TO 5,877.83
4/302007 AP 00330 . :

51112007 . - D28 00000  GURTAILMENT BILLING STATEMENT FROM REPORT
5/2/2007 D28 00000 BILLING STATEMENT FROM REPORT R628
5/24/2007 CTA 00330 o , '
5/24/2007 NT - 00330 - GURT Pl 07/01/07 , 0.00TO 5,877.70
52412007 AP © 00330 S .
5/25/2007 - D28 00000  CURTAILMENT BILLING STATEMENT FROM REFORT -
6/4/2007 D28 - 0O0DOO BILLING STATEMENT FROM REPORT R628
7/5/2007 DM 00000  EARLY IND; SCORE 087 MODEL EH6C

L TII2007 NT 00330  CURTPI 08/01/07 0.00TO 5877.57
71712007 CWA 00330 : _

7712007 AP 00330 -

7MD/2007 D28 00000  CURTA|LMENT BILLING STATEMENT FROM REPORT
7/3012007 CGTA 00330 ' :

7/30/2007 00000 .

7/30/2007  NT 00330  CURT Pi 09/01/07  0.00TO 5,877.43.

7/3012007 AP 00330 ' '

7/30/2007 00000 .
7/31/2007 D28 00000 - CURTAILMENT BILLING STATEMENT FROM REPORT
8212007 D28 00000 BILLING STATEMENT FROM REPORT R628

B/31/2007 NT 00330  CURTPI 10/01/07  Q00TO 5,877.30
8/31/2007 CWA 00330 S

8/31/2007 00000
8/31/2007 AP 00330

8/31/2007 00000 -

9/3/2007 D28 - 00000  CURTAILMENT BILLING STATEMENT FROM REPORT .

9/4/2007 D28 00000 BILLING STATEMENT FROM REPORT R628 S L~
10/4/2007  CTA 00330 ' - I -
10/4/2007 © 00000 _ S .

107472007 NT ~ 00330  CURTPI 11/01/07  0.00TO 5,877.16

10/4/12007 AP 00330 '

10/4/2007 00000 T

10/5/2007 D28 00000 - GURTAILMENT BILLING STATEMENT FROM REPORT
10/29/2007 CTA 00330 o .

10/28/2007 00800 : .
10/28/20067 NT 00330  CURTPI 12/01/07  0.00 TO %5,877.03
June 30, 2014 ’
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“Trans

Trans Trans Transactioh Message

Added Date Type  UserlID
10/28/2007 AP 00330
10/28/2007 00000 : : : .
10/30/2007 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT.
11/2/2007 D28 00000 BILLING STATEMENT FROM REPORT R628
12/1/2007 CTA  -00330 o -
12/1/2007 00000 .
121112007 NT 00330  CURTPI 01/01/08  0.00 TO 5,876.89
12/1/2007 . AP 00330 ‘ ‘
121112007 00000 .
12/4/2007 D28 00000  CURTAILMENT BILLING STATEMENT FROM REFORT
12i812007 DM 13892 B2 C/l WANTED TO KNOW IF GAN STRETCH OUT LOAN FOR
12/6/2007 . DM 13892 LONGER TIME PERIOD OR LOWER THEINT.RT ADVSD CAN
12/6/2007 DM 13982  TT DIRECT LENDING; NO PMT DUE NOW, COLL DEPT
12/8/2007 .DM 13992  OFFERS REPAY PLANS BUT THAT WOULD INCREASE PMTS
42/8/2007 DM 13082  ACTION/RESULT CD CHANGED FROM OAPC TO OAAI :
12/14/2007 CBR 00000  CHANGE IN PRIMARY BORROWERS ADDR :
'12/28/2007 CTA 00330 ’ ' :
1212812007 00000 _
. 12/26/2007 NT 00330  CURTPI 02/01/08  0.00TO 5,876.76
12/29/2007 AP . 00330 o :
12/2/2007 00000.
1/1/2008 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
t/2/2008. D28 0DOODO BILLING, STATEMENT FROM REPORT R626
11512008 NT 22382 - b4 cling If acct was armi; adv yes but
11512008 NT 22382  10lio fled rate loanvedan830sQ
21112008 CTA  00330° ‘
21/2008 - 00000 : A
2M/2008  NT 00330  CURTPI 03/01/08  0.00TQ 5,876.82
| 2/12008 AP . 00330
- 2112008 - .~ DDDOO S
‘2/4/2008 D28 - 00000  CURTAILMENT BILLING. STATEMENT FROM REPORT
2/20/2008 - CTA 00330 ' , v
2/20/2008 00000
2/25/2008  NT 00330  CURTPI 04/01/08  0,00TO 5,876.48
2/28/2008B AP 00330 ’
2/29/2008 00000 . . _ :
332008 028 00000  CURTAILMENT. BILLING STATEMENT FROM REPORT
3/4/2008 D28 00000 BILLING STATEMENT FROM REPORT R628
| 3/31/2008  GTA 00330
33112008 00000 ‘ :
3/31/2008 ° NT 00330  CURT Pl 05/01/08. 0.00TO 5,876.34
331/2008 AP 00330
3/31/2008 00000 . . . _
4112008 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
41212008, 028 00000 BILLING STATEMENT FROM REPORT R628
5/6/2008  GTA 00330 . -
6/8/2008 DM 00000  EARLY{ND: SCORE 087 MODEL EI6C

Juns 30, 2014

Deutsche 000918




12-12020-mg Doc 6834-1 Filed 04/

Pg 4 of 26

29/14 Entered 04/29/14 10:59:30 Exhibit A

Trans Trans ~ Trans - Iransaction Message

Added Date Type  UseriD '

57612008 40000 N ,

5/6/2008 NT - 00530  CURFPI 06/0108  0.00TO 5876.20

5/6/2008 -° AP 00330 PR .

5/6/2008 00000 . ' :

5/7/2008 D28 00000 ° CURTAILMENT BILLING STATEMENT FROM REPORT

'5/23/2008 ITR 25101 . : -
5/30/2008 CTA 00330
5/30/2008 00000
5/30/2008 NT 00330  CURTFI 07/01/08 0.00TO 5,876.06
5/30/2008 AP 00330 T — =
5/30/2008 00000 e
6/2/2008 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
6/3/2008 D28 00000 BILLING STATEMENT FROM REPORT R628
7772008 CTA 00330 _ : '
77712008 DM 00000  EARLY IND: SCORE 087 MODEL EM6C
7/7/2008 00000 ' '

7/7/2008- NT - 00330  CURTPI 08/01/08 0.00 TO 5,876.81

70712008 AP 00330 B ' .

77712008 . 00000 ) :
7/8/2008 D28 .00000  CURTAILMENT BILLING STATEMENT FROM REPORT
712472008~ CTA 00330 ' ' '

7/24/2008 00000 - S »

7/24/2008 NT 00330,  CURTFI DO/01/08. 0.00TO 587577 °
712412008 - AP 00330 .l .

. 71242008 00000 3 S
7/26/2008 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT.
8/4/2008 D28 00000 BILLING STATEMENT FROM REPORT R628 :
8/28/2008 CTA 00301 . o
8/28/2008 00000 :

8/28/2008  NT 00301  CURT P! 10/01/08 0.00TO 587563
8/28/2008 AP 00301 -

© 8/28/2008 00000 i
8/2072008 D26 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
9/2/2008 D28 00000 BILLING STATEMENT FROM REPORT R628

" 9/15/2008 CTA 00330 o o }

9/15/2008 00000 , o

" 9/15/2008 NT 00330  CURTPI 11/01/0B 5,875.61TO 5,875.48
9/15/2008 NT 00330  CURTPI 11/01/08° 0.00TO 5,876.61
9/15/2008 - CWA 00330 : ' '

. 9/15/2008 . 00000
9/15/2008 AP 00330
9/15/2008 00000 :
0/16/2008 D28 . 00000  CURTAILMENT'BILLING STATEMENT FROM REPORT
10/2/2008 D28 00000 BILLING STATEMENT FROM REPORT R628"
111172008 CTA ~ 00330 o g
11/1/2008 " 100000 , ‘

11/1/2008 00330  CURTP! 12/01/08  0.00 TO. 5,875.34

NT

June 30, 2071
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Trans Trans  Trans

Added Date Type  UserID

1172008 AP 00330°

111112008 - 00000 . o : .
11/4/2008 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
11/28/2008 CTA 00330 - -
11/28/2008 00000 : ,

11/28/2008 NT 00330  CURTPI 01/01/09  0.00 TO 5,875.19

11/28/2008 AP "00330 '

11/26/2008 00000 . . '

" 121412008 D28 - 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
12/2/2008 028 DOO0O BILLING STATEMENT FROM REPCRT R828
12/20/2008 CTA  -00330 : '

12/20/2008 00000 - C

12/20/2008 NT 00330 CURTPI 02/01/08  0.00 TO 5,875.04 -

12/20/2008 AP 00330 '

12/20/2008 <~ 00000

12/23/2008 D28 00000 ~ CURTAILMENT BILLING STATEMENT FROM REPORT
1/2/2008° D28 00000 - BILLING STATEMENT FROM REPORT R628
1/29/2008 CTA . 00330 : :
112812008 00000 A

17282008 NT 00330 CURTPI 03/01/08° 7 0.60 TO 5,874.80
1/29/2009 . AP 00330 '

/2912008 - 00000
1/30/2009 .~ D28 DDYOO CURTAILMENT BILLING STATEMENT FROM REPORT
2312008 . D28 0DO0O BILLING STATEMENT FROM REPORT R628 -
3/5/2008 DM 00000  EARLY IND: SCORE 087 MODEL EMBC
3/6/2008 NT 12948 b1 cireg refl fo lower the In rate xfered

-3/6/2009  NT 12948  Dlifrances s8978097 -

3/9/2009  CTA 00330 ' :
3/8/2008 00000 : : . .
3/9/2009  NT 00330 CURT Pl 04/01/03  0,00TO 5,874.75

3/9/2009 AP 00330 N

3/9/2009 ' 00000 :

3/10/2008 D28  .+«D0000  CURTAILMENT BILLING STATEMENT FROM REPORT
4/7/2088 DM 00000  EARLY IND: SCORE 097 MODEL EI16C

41712009 CIT 31618 001 cli 155

4/17/2009 NT 31818 © b2 seeking to lower pymts, no falied rop's, b2

417/2008 DM 31618 TTB2 VAl ADV TAD, B2 AUTH A PBP FOR 5674.75 WITH A
4/117/2009 FEA 00608 . o ‘ .
4/17/2009 DM 00000  PROMISE KEPT 04/17/08 PROMISE DT 04/18/09
4/17/2009  NT 31618 made gpril pymt. ,

4117/2009 ©OM 31618  CONF# 2009041?86570584 B2 SEEKING TO LOWER

- 411772009 00000
417/2008 DM 31618 PYMTS, SUBMI'TTED CIT 155, ADV ON PROCESS AND TIME

41772009 FB 00606 - - ' :

4/17/2003 DM 31618  FRAME, B2 UNDERSTOOD.
411712008 © 00000 :
417/2008° DM 31618

DFLT REASON 1 CHANGED TO: OTHER

June'30, 2071
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Trans Trans  Trans ~ Iransaclion Message
Added Dats Type  UseriD = - - o
4A7I2008 AP 00606 : , . -
4/17/2008 DM 31618 ACTION/RESULT CD CHANGED-FROM OAPC TO BRSS
4/17/2009 Ul 00606 ' : '
41712008 060000
4/20/2009 D28 00000 BILLING STATEMENT FROM REPORT R628
4/20i2008 NT 01253 CIT155-LM Package Sent :
4/20/2008 - NT 26101 Suppressed Credit due to (Loan Modmcatlon)
4/20/2008 NT 25101 Suppresslon will expire (05/27/09)
4{22/2008 - DM . 22684 TT.BZ, VI.. ADV LOAN IS CURR. SD THAT SHE REQ FOR
- 422/2009 © DM 22684  WJO PKG ON'04.17 ADV TAT. .
4/22/2009 DM 22684 ACTION/RESULT CD CHANGED FROM BRSS TO OAA
5//2009 ET 00330 - 10361-INT ONLY RATE LOAN CURT LTR ‘
. 5[2/2009 CTA* 00330 s )
522008 00000 :
51212008 NT - 00330 CURT PI 06/0_1/09 0,00 TO 5;874.60
5/2/2009 AP 00330 S L
5/2/2009 ‘00000 . ' : : . B
5/5/2008 D28 00000 OURTAILNTENT BILLING STATEMENT FROM REPORT
51812009 CBR . 00000 ° CR BUR. RPT STATUS=N;EXPIRE DT = 05/27/09 -
5/15/2008 DM 26287 CONT..IN THE-PROCESS.
5/15/200'9' DM 26287 ACTION/RESULT CD CHANGED FROM OAAITO OAAI
5/15/2005 DM . 26287 B1.Cl VI ADV AGCNT ON,CURRENT STAT.B1 8D THA SHE
5/15/2009 DM . 26287  WAS ADV-TO SEND ITR BUT THE FAX SHE GOT IS
5/15/2009 DM 26287 WRONG,GAVE FAX # BUT B1 ASKED FOR ADD TO SEND WO
5162009 ‘DM 26287. .PACKAGE.ADV THAT UIT WOULD BE BETTER TO SEND IT-
5/15/2008 DM 26287 TYHRU FAX.B1 8D TAHT SHE WILL TRY TO SEND IT THRU
5/16/2008 DM 28287 FAX.ADV SEND THAT OUT ASAP FOR US TO BEGIN THE
5(15/2008 OM 26287 ACTlQNIRESULT CD CHANGED FROM OARC TO (QAAIl
5/21/2009 NT 26733 see prevlous fotes, Idt-glee1@2863 -
5/21/2008 - CIT 26733 . 002 NEW ClT 835 Fax received income tax veturn,
5212008 - CIT 26733 musslng i nangla} statement, hardshlp )
5/24/2008  CIT. 26733 .  affidavit, hardship fetter, poi, form 4506,
5/21/2008  CIT 26733 lmaged as wout, iot-gleei@2663 -
5/26/2008 - CIT 26242 002 HMP Modification daleted:Proof of income ia
5f25/2008  CIT 26242 not included in the workout package.
" 8/4/20008 CiT 01253 001 DONE 06/04/09 BY TLR 04253
6/4/2009 CiT 01253 TSK TYP 155-CC TRACK - LM F
-~ 8/4/2009 cIr 01253 001 Close CIT 155 Closure Letter Sent )
8/5/2000 - DM 00000  EARLY iND; SCORE 088 MODEL EH6C
68/10/2000 AP 00303 o ' '
. 6/10/2009 Ul 00303
6/1072009 ) Q0000 .
6/11/2009° D28 - 00000 ~ BILLING STATEMENT FROM REPORT R628 |
7/1/2009 DM 31100 - ... ADVGC CLLC -CR TAD.
7/1/2009 CiT 31100 003 B2 ¢id, advised will mall Tfinanclal package.
71112008 DM 31100 ACTION/RESULT CD CHANGED FROM BRSS TO OAAl
" 7102008 CIT 31100  Information. Provided expectations. -

-June 30, 2011
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Trans Trans  Trans Trahsaction Message
Added Date Type  UserID o
71112000 DM 31100 B2 Ci VFD ASKED WHY GTHEY RCVD ACALL FROM Us
711/2009 DM 31100 YESTERDAY | CRECKED NOTES, ADV THAT LOANMOD
7/1/2009 DM 31100 REVIEWAL WAS NOT:CONTINUED BY LM COZ COMPLETE PKG
. 711/2000 DM 31100 ©  WAS NOT RCVD WATHIN THE TIME FRAME, ADV MISBING
711/2009 DM 31100 DOCS, ADV SHE CAN RE-REQUEST, SD.HAS NO INTERNET
711/2008 DM 31100 ADV 1 WILL MAIL PKG, ADV TERMS .
711/2009 DM 31100 ACTION/RESULT GD EHANGED FROM OAPC TO BRSS
712/2009 NT 01050 Open -CIT155 « LM Package Sent ]
71612008 DM 13018 T B1 VA ADV OF TAD LC,CRD NO ALT# WL MKE PYMT
7/6/2008  FEA 00606
71612009 D 00000 . PROMISE KEPT 07/06109 PROMISE'DT B7111/09
76/2008. DM 13018 VIA PBP 5874.60+12,50FEE 2009070671041683 MONIQUE
716/2009 | 00000 ' )
71612008 DM 13018 D.
71812009 FB 006086 : ) :
7/6/2008° DM 13018 ACTION/RESULT CD CHANGED FROM GAA! TO OAAI
716812009 00000 . I
7/8/2009 AP 00806 -
71612008 Q0000 -
772008 D28 00000 BILLING STATEMENT FROM REPORT R628
711012009 CBR 00000 CR BUR RPT STATUSHN:EXPIRE DT = 09/09/09
7113/2009 NT 20040 ATTNG: FIU attempton lncomplete pkg by
713/2008 NT- 20040 Titanlum 7/8/09
711312009 NT 20040 A(tempt Abandoneleung up In queue
711612009 NT 28860 ATTNG: FU attempt on lncomplele pkg by
. 71612009 NT 26960 ATTCT. FU attampt on lncomplete pkg by
7/16/2009 NT. 28960 ATTCT: FU attempt on Incomplete pkg by
7146/2009  NT .26980 Tltanjurm - 7/10/09
© 71612008 NT 28860 Tllanlum 711 0/09
7118/2009  NT 26960 Tltamum 7/10/09
711612009  NT 268960 Attempt ~ No Answer/No Contact
7M16/2009  NT 26960 Attempt - Third Party Contact
716/2009 NT 126860 Attempt - R_jght Parly Contact
712212009  CIT 20008 003 DONE 07/22/09 BY TLR 20008
712212009 NT 20006 used calc
7/22/2009 CIT 20008 004 new clt 185/b1 strugglingto mke pmtsfsitd been
7/22/2009 OL 20008 WDOYLM - NEW FINANCIAL W/SHORT S'ALE REQ
7/22/2009 DM 20006 NB TTOB2/VAI/OCC ACCT CURRENT/WNTD TO KNW [F CL
712212009 CIT 20006 TSKTYP 155-CC TRACK - LM F
7022/2000  NT 20008~ Loan Balance Limit; FAIL
7/22/2008 CIT 20008 using. savgs/cnnt"ref.i/hseis on markelincome -
7022/2009  CIT 20006 005 sue mahelic-guiforeeze realestate ) .
7/22/2008 DM 20006 HAVEE A MOD/EVEN THOUGH HSEE {S ONE MARKET FOR
7/22/2009 NT 20006,  Pre- Mod Front End DTI: PASS
7/2212008 CIT 20006 Is anly- 5100 a mnth
72312009 CIT 20006 '239-216-6444
772212009 DM ‘20006. SALE AND THIER INCME MONTHLY IS ONLY 5100/ADV MAY

June 30, 2014
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Trans. Trans Trané  1ransacton Message
Added Date Type  UseriD ST
7122/2000  NT 20006 rfd:been using gavgs fo mke pmis
712212009 CIT ) 20006 1.5miillon ]
712212009 DM 20006  NT GET ONE SINCE HSE ON MARKET IBEEN ON MARKET FOR
7/22/2008 NT =~ 20008 since 06-Have hse on market
" 7i22/2009 DM 20008. -2 YRS/REFUSING TO DO SPO/BEEN USING 5VGS
712212008 DM - 20006 ACTION/RESULT CD CHANGED FROM CAAI TO BRUN
7/23/2008 NT 01050 Open'CIT155 - LM Package Sent
7/23/2008 NT 25101 Suppressed Cred)t dué'to (Loan Modification)..
7/23/2008 NT 31938 Contact Aiie,mpled with Agent- Message Left imom
7/23/2009  LMT 31938 APPROVED FOR LMT 07/23/09
7123/2009 CIT 31938 004 D.ONE‘O'('/23/09, BY TLR 31938
¢ 7123/2008 NT 25101 Suppression will explre (()9/30/095,
7/23/2009  NT 31938 for sue mahelic-gulibreeze realestate
7/23/2009 FOR 31938  APPROVED FOR FCL 07/28/09
7/23/2009 CIT 31938 TSKTYP 185-CC TRACK - LM F
71232009 NT 31938 236-216-6444, adv her that we will be ordering bpo
7/23/2009  NT 31938 and to call back with emall so disclosures could
712312009 NT 31938 be malled. claylor/nds
) 712312009 NT 31938  Im module opened by.ctaylor for mcarnlolnds
7/2412008 FOR 31578  FILECLOSED - -  (100D) COMPLETED 07/24/09
-712412009  CIT 31711 005 DONE 07/24/09.BY TLR 31741 :
712412009 NT 31938 Order [s successfully uploaded. Your Order ID Is
7124/2009 FOR 01 122 07/24/09 - 1126 - 00007
712412009 MFR 00578 MERS NOTIFIED FRCLSR REINSTATED 07/24/09
7124/2008  CIT 31711 TSK TYP 803-SHORT SALES REF '
7/24/2008 NT 31938 _ 149324 and Balch ID Is 1692D3-ctaylor. nds :
712472009 FOR 01122 Process opened 7/24/2009 by user
712412009 - FOR 01122 Fldellty AukoProc .
7124/2008  FOR 01122 07/24/09 14 28 50838
- 712472009 - FOR 01122 User has updated the system for the -
7/24/2009 FOR 01122 foliowing éyentz File Recelved By
712412009 FOR 01122 Allomney, completed on 7/24/2009
702412008 FOR 01122, (DIS) '
7/24/2009 FOR. 01122 07/24/09 - 14:28 - 50838 .
7/24/2009 FOR 01122 Process opened 7/24/2009 by user
7/24/2008 FOR 01122 KMCIS Caseaware.
7/24712009 FOR 01122 07/24/09 - 13:52 - 00007
7124/2008 FOR 01122 Foreclosure (NIE 1d# 13367924) sent
7/24/2009  FOR 01122  toLAW OFFZICES OF DAVID J. STERN,
712412009 FOR- 01122 P.A. at 7/24/2009 1:52:16 PM by
724/2009 FOR 01122 Aulomated Yasks
7724/2009  FOR . 01122 07/24/09 14 01 - 00007
7/24/2008 FOR 01122 "Userhas updaied the systern forthe
712412008 FOR 01122 - following event Flle Referred To
712412009 © FOR 01122 - Allorney, completed on 7/24/2009
712712009 RP 20001 -
~ TI2712008  FOR 01122 07/24/08 - 15:36 - 32012
Juao 38, 2011 TR T T T
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Trans Tratis  Trans Transaction Message
Added Date Type  UseriD ~ ..
TRTI2009 FSV 00000 INSPTYPE 5 ORDERED; REQ CD =1750
712742009 U} - 20004 . .
7127/2000 FOR - 01122 Uploaded-Gomment: TITLE SEARGH
712712009 00000 ' :
7R7/2009 FOR 01122 ORDERED (DIS)
TI27/2009 FOR 01122 07/24709 - 00:00 - 32012
7/27/2008 FOR 01122 Uploaded Comment! FILE REGEIVED
7127/2009 FOR 01122 07/24/2008 (DIS) .
7127/2008 FOR 01122 07/27/08 - 15:44 - 00007
7/27/2009 FOR 01122  Foreclosure (NIE Id# 13367924)
7/27/2008 FOR 01122  plcked up by firm LAW OFFICES OF
7/27/2008 FOR 01122 DAVID J, STERN, P.A, at 7/27/2009
7/27/2008 FOR 01122 3:44:20 PM by Raphel Hewitte
7128/12009 NT 26866  EMVrevd 7/27/09 @ 31 2M. Lisfing price $1,128M.
- 7/28/2008 -LMT 02726 LMT BPO/APPRA!SAL REC ADDED
7/28/2009. FOR 01122 07/24/09 - 15:36 < 32012 .
7/28/2009 NT . 28868 Asslgried to JWelbom. - MCarrillo/nds
712812008 FOR 01122 Uploaded Comment: TITLE SEARCH
712812009 FOR . 01122 ORDERED (DIS) '
712912009  NT 31708 Contact Made with Agent PHONED SUE— STTD THAT
7£28/2009 FOR 01122 07/29/09 14:40 - 46849 '
7/28/2008  FSV " 00000 . INSPTYPE S ORDERED; REQ CD =1150
7/20/2008 NT 31708 SELLER DOES-NOT, WANT TO SELL PROP SPO~
712912008 FOR 01122 intercom From: Olmos Marlbel - To:
7128/2008 NT 31708 JWELBORNINDS -
7/28/2008 FOR 01122 Patullo, Brittany; / Subject: lssue
7/28/2009 ' FOR 01122  Request/
. 7/29/2009 FOR 01122 07/29/09 - 08: 01 -45949
- 7/20/2009 FOR ] 01122 . ol lssue Comments PLEASE ADVISE
7129/2009 FOR 01122 'AS TO WHAT NAME WE ARE TO FORECLOSE
- 7/20/2008  FOR 01122 "IN ASAP. Status:Active
7128/2008 . FOR 01122 07/29/08 - 08:01 - 45948
7/29/2008 FOR 01122 System updated for the following
7/29/2003 FOR 01122 event; User has created a
7/2912008 FOR 01122 Process- Level lssue forthls
7/28/2008 FOR 01122 loan, lssue Type AcUon In the Name
7/29/2009 FOR 01122 07129/09 0803 - 60575
7/28/2008 FOR 01122 s: Foreclose’ In Dautsche Bank Trust
72872008  FOR 01122 Company Americas as Trustee for
7/28/2009 FOR 01122 RAL] 2007QS3.
7/2812009 FOR 01122 . 07/29/08 - 09:03 - 60575
7/29/2009 FOR 01122 Sys'te:rﬁ updaled for the following .
" 70282008 FOR 01122 event: User has ended the lssue
7/26/2009 FOR 01122 associated with this loan, Issue ~
7129/2009 FOR 01122 Typé: Action in the Name of, Gommient
'7/28/2009 FOR 01122° - 07/24/08 - 00:00 - 32012
7/29/2009 FOR 01122

Uploaded Comment: TITLE SEARCH

TJune 30, 2011
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Trans

. Trans  Trafis Trarisaction Méssage

Added Date Type  UserlD
772872000 FOR 01122  ORDERED (0fS)
7/28/2009 FOR 01422 07/29/09 -:OQ:.(J'O -32012
728/2008 FOR 01122 Uploaded -¢5n1m'enl: 728 AWT PLNTF
7/28/2008 FOR 01122 INFO VIA NT (DIS) ' '
7/29/20098 FOR 01122 07/28/09 - 19:19- 75732

7/28/2009  FOR 01122 ed 7/24/08, Awalting title ‘
7/29/2009 FOR 01122 complation, will follow up on
7/29/2009 FOR 01122 8/8/09 . Status: Aclive,
7/29/2009 'FOR 01122 approval nat required.
712812008 FOR 01122, 07/28/08 - 19:19 - 75732
7/29/2008 FOR 01122 System updaled for the following
7/20/2009 FOR 01122 event; User hias reprojected the
7/2972009 FOR 01122 step Complaint Flled to 8/6/2009.
7/28/2008  FOR 01122 Reason: Olhep. Commenits: Flls recelv
7/30/2009° FOR . 01122  07/28/09 - 00;00 - 32012
7/30/2009 FOR 01122 Uploaded Comment: 7/29 PLNTF INFO -
7/30/2009 FOR 01122  RCVD (DIS) '
8/3/2008 B 02726 ' '
8/3/2008 00000 , .
8/4/2009 D28 00000 . BILLING STATEMENT FROM REPORT R628
8/5/2009  FOR 01122 08/04/09 - 20:59 - 75732
8/6/2008 FOR 01122 nfo revd 7/29/09 Awalting title .
8/52009 *FOR 01122 complétion, willfollow up on
8/5/2088 . FOR 01122 8/17/09 : Status Acﬂve.
8/5/2009 FOR 01122 approval not requxred
8/5/2008 "FOR ‘01122 08/04/08 - 20 59 75732

'BIS/2008. FOR 01122 System updated for the following
8/5/2000 FOR™ 01122 - event User has reprojected the
8512009 FOR 01122 step Complaint Flled to B/17/2009.
8/5/2009 FOR 01122 Reason Olher Comments: Plaintiff |
8/5/2009 FOR ot122 - 08/05]09 08:32 - 45964
B8/5/2009 FOR 01122 The user has, re-opened the pracess.
8/5/2008 FOR 01122 . 0B/05/00 - 09:32 - 46064

"8/5/2008 FOR 01122 User ha:s updated the system for the

© 8/612009 FOR 01122 following event: Original Note Sent
8/5/2009 FOR 01122 To Attomey, completed on 81512008

.. 8/5/2009 FOR 01122 - 08/05/08 - 09:32 - 45964
8/5/2009 FOR 01122 Sent orlgina) note, orlginal
8/5/2009 FOR 01122 recorded mortgage, and orighnal

" /512009 FOR 01122 title to David Stern Fed Ex#
8/5/2009 FOR 01122 706834483207
B/5/2009 FOR 01122 08/05/08 - 09252 - 45964
8/5/2009 FOR 01122 - Userhas updated the system for the
8/5/2009 FOR 01122 followlng event: Orlginal Mortgage
8/5/2008 FOR 01122 Sent To' A\tomey, compleled on
8/5/2000 FOR  0ii22 8/5/2009 .
8/7/2009 '

June 30, 2011 .
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‘Trans

Trans

Trans Transaction Message
Added Date Type .UseriD .
BI7/2006  FB 19327
B8/7/2008 . . 00000 — .
8/7/2000 NT 19327 CHECK DATER 07/28/09 FOR 5800.00
8/7/2008 NT 19327 RETURNED-NSF
81712009 ET 19327 10010 NON-SUFFICIENT FUNDS -NSF ~ 08/07 *
8/7/2009  PR1  19327. -
8/7/2000 Ul 19327
81712009 00000 ' .
_ 8/1D/2008 D19 00000 CSH - NSF/REVERSAL LETTER (10010)
[ BMO/2008 FOR 01122 08/1(1/0'9 -16:12-72779
_B/10/2000 FOR . 01122  User has updated the system for the
8/10/2008 FOR 01122 followlng event: Allorney Recd
8/10/2008 FOR 01122 Orlginal Mortigege, completed on
8/10/2009 FOR- 01122 8/10/2008 '
B/10/2009 FOR 61122  08/10/08 - 15:12~ 72779
8/10/2009 FOR -01122 {o completed on 8/10/2009.
8/10/2008 - FOR 01122 08/10/08 - 15:12- 72779
B/10/2009 FOR 01122 - User has updated the system for the
B/10/2000 FOR 01122 following event: Altorney Recd
8/10/2008 FOR 01122 Orlginal Note. User changed date
8/10/2008 FOR 01ﬂ22 completed from 8/10/2008 12:00:00 AM
8/10/2008 .FOR 01122  08/10/09~ 15:12 - 72779 ' ’
8/10/2008 FOR 01122 00 AM 1o completed on 8/10/2008.
8/10/2000 FOR 01122  08/10/08 - 15{12 - 72778
8/10/2009 FOR 01122 User has updated the system for the
-BMQ/2008  FOR 01122 following event; Attomey Recd
8/10/20080 FOR 01122 - Original Morigage. User changed
§/10/2008. FOR 01122  date completed from 8/10/2008 12:00:
8/10/2008 FOR 01122 08/10/09 - 16:12,- 72779
" 8/40/2009 FOR 01122 - User has updated the system for the
8/10/2008 FOR . 01122  foilowing event: Altorney Recd '
‘8/10£2008  FOR 01122 Orlginal Nate, completed on
8/10/2008 FOR 01122 8/1 012009 .- .
©B8/11/2008  NT 25041 VRU xfered {'to Deblt Card Velldate fxn on CSlI
8/11/2009 DM 15732 ACTION/RESULT GD GHANGED FROM OAPC TO NOTE
8/11/2009  FOR 15732 - LMT BORR FIN REC ADDED
8/11/2008 NT 15732 see p(evloué notes, jct-glee 1@2883
8/11/2009 FOR 01122  08/10/08 - 22:56 - 32012
81172009 CIT 16732 006 New CIT 835: Fax rcvd - hardshlp Ietter
8/11/2009 . DM 15732 ICT-GLEE1@23853
8/M1/2008 FOR 01122 User has updated the system for the
811/2008  CIT 15732 4506T, financlal statement, hardship
8/11/20086 DM 1'67(.32 DFLT REASON 2 CHANGED TO: PAYMENT ADJUSTMENT
"8/11/20098 FOR 01122  following event: Title Repart
8/11/2008 CIT 15732 affidavit, bank statements, mortgage acct
8/11/2009 . DM - 4 5732  DFLT REASON 3 CHANGED, TO: EXCESSIVE OBLIGATIONS
8/41/2009 01122 '

FOR

RecelVed, completed on 8/10/2009

June 30, 2011
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Trans

Transaction Message

Trans Trans -
Added Date Type . UserID
/172008 ©m 15792 staterent, 200782008 tax-ratum. Misslng: PO -
8/11/2008 . FOR 01122  (DIs). -
8/11/2008 CIT 15732 (b1&b2). lmaged as wout, Jrl_qj_‘_aj_@_mﬁ}
8/11/2008 FOR . 01122 0B/10i09 - 00:00 - 32012
8M1/2000 FOR = 01122  Uploaded Cormment: 8/{1/2009-CASE
81172000 FOR 01122  SUMMARY EOMPLETED (DIS)
"8111/2000 FOR 04122  08/10/06 - 00:00 - 32012 '
8/1/2008 FOR - 01122 . Uploaded Comment: 8/41/2009
8/11/2003 FOR - 01122  COMPLAINT COMPLETED (DIS) -
8/13/2009  FOR 01122  0B(12/08 - 00:00 - 32012~
8/13/2009 FOR 01122  Uploaded Comment: COMPLAINT PREPPED )
8/13/2008 FOR 01122  AND PRINTED (DIS)
8/13/2009 FOR 01122 0B/12/08 - 00:00 - 32012
B/13/2008 FOR 01122 . Uploaded Comment; FILE TO ATTORNEY
B/13/2008 FOR 01122  FOR REVIEW 8/12/08 (DIS) -
B/14/2008 DM 21306 B2 Gl VAL, WNTD TO STUP PHNE PYMT TODAY FOR TAD
B/14/2008 CIT 02574 - 006 need disabllity awards letter, SS1 awards
B/14/2008 © FEA 00806 : . S
8/14/2009 GBR 00000  CRBUR RPT STATUS=N;EXPIRE DT = 08/30/08
“8/14/2008 - OM 21308  STUP PHNE PYMT TODAY FOR TAD. BOROWDERXET72 -
8/14/2009 CIT - 02574 letter, and most recent pension statment, : :
81472008 00000 . . y . - .
8/14/2009 DM 21306 ~ ACTION/RESULT CD CHANGED FROM NOTE TO LMDC
B/14/2009 CIT 02574 . Please submit. :
B/14/2009 FB  00B06 .
B/14/2009 00000
" B/14/2009 FWA 00606
8/14/2009 - © 00000
B/14/2000. FWA®  00B06
B/14/2009 00000
8/14/2009 - AP - 00606 '
81472009 Ui 00606
8/14/2009 00000
- BM7/2009° FOR 01122  08/16/08- 17 59 - 175732
B/17/2000 FOR 01122 repped and sent o attorney for
§/17/2009 FOR = 01122~ review ~ . Stafus: Active,
8/17/2008 FOR 01122 approval no( requlred
B/17/2009. .'FOR 01122  O0B/16/00- 17358 - 75732
"8/{7/2009 © FOR 01122 . System updated for the following
8/17/2000 FOR 01122 event: User has rgprdjected the
| 8M7/2009 FOR 01122 step Complalnt Flled to 8/25/2009.
,8/17[20(}9 © FOR 01122 Reason: Other, Comments: Complalnt p
8/18/2009 FOR 01122  08/7/09 - 00:00 - 32012
8/18/2000 FOR 01122  Uploaded Comment: CORRECTION
§/18/2008 FOR 01122  COMPLETED 8/17/09 (DIS)
8/18/2008° FOR 01122  08/17/03- 00:00 - 32012
8/18/2003 FOR 01122

Uploaded Comment FILE TO ATTNY FOR

June 30, 2011
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Trans “Trans Trans  Transaction Message
Added Date Type  UserlD .

8/16/2008  FOR 01122 - BIGNATURE (DIS)

8/20/2008 FOR 01122  08/19/09- 00:00 -32012

B/20/2008 FOR 01122  Uploaded Comment: COMPLAINT SENT

8/20/2008 FOR 01122  FOR FILING 8/18/08 (DIS)

- 8/20/2009 FOR 01122 08/19/09-00:00-32092 ,

8/20/2009 FOR 01122  Uploaded-Comment; AWT RETURN (DIS)

- 8/24/2000  NT 26041 ENHANCED HISTORY LETTER PRINTED

8/24/2009 DM 31243 TTB2VI ADV THAT RECV FC NOTICE, AND LTTR ADV T0
B/24/2008 FOR 01122 08/24/09 2 00:00 - 32012

8/24/2006 DM . 31243  GET ATTNR. ADV NOT IN.FC, BUT LPS SHOWS FG MOVING
8/24/2008 FOR 01122 Uploaded Cgm_meni. COMPLAINT FILED

8/24/2008 DM 31243 FORWARD, WILL EMAIL MOD REP TO SEE IF ACCURATE
8/24/2009 FOR 01122  8/20/09 (DIS)

82412008 DM 31243 LATER BJCP&P DOWN, CANT ACCESS LOSS MIT MATRIX.
8/24/2008 FOR 01122  08/24/08 - 0D:00 - 32012.

8/24/2009 DM 31243 'FORWARD TO SUP.

B24/2009 FOR 01122  Uploaded Comment; AWAIT SERVICE

B/24/2008 DM 31243 ACTION/RESULT CD GHANGED FROM OAPC TO LMDG
8/24/2008 FOR 01122  (DIS),
8/24/2008 FOR 01122 08/24/09 - 85:54-- 75732

8/24/2000 FOR (1122  -Process opened 8/24/2009 by user -
B/24/2008 FOR 01122  Nette Diaz.
8/24/2008 FOR - 01122 08/24/09 -.05:54~ 75732
8/24/2009 © FOR 01122 User has updated the system forthe
8/24/2008 FOR 01122 following e\lent Complalnt Flled,

82412009 FOR = 01122 completed on 8/20/2009

8/25/2009 ET 00330 10361-INT ONLY RATE LOAN CURT LTR .

82572009 FOR 01122 08/25/09- 00: oo 32012

.8/25/2000  CTA 00330 .

- 8/25/2008 FOR 01122 Uploaded Gomment: PER PROVEST WEB

8/25/2006 FOR 01122  LDS 8/22/08 - NO D&D (DIS)

8/26/2008 00000 .
Bf25/2000 FOR 01122 - 08/25/09 - 00:00 - 32012
B/25/2009 NT 00330  CURT Pl 10/01/08  0.00TO 5,874.45

82672008 . FOR 01122 Uploaded Comment: AWAIT FIGS/AOM

B/25/2008 AP 00330 '

8/25/2009 FOR 01122  PREP'D/DOCS IN HOUSE (DIS)

8262008 00000 ’ .

8/25/2009 FOR (1122  DB/25/09- 03:34 - 83055

8/25/2009 FOR 01122 User has updated the system for the - '

8/25/2008 © FOR 01122 following event: Service Complete,

8/26/2008 FOR 01122  completed on 8/22/2008

B/26/2008 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
8/26/2009 DM 02624 - TTB2VAL. ADVNEXT PMT AMOUNT AND DTE... B2 WAS
8/2612008 NT 13970 h2 < to say they have rcvd word they are bemg

8/26/2009 DM 11555 TT B2-V[ AND ADV OF DD-B2 SAID GETTING FORE NOQTICE
8/26/2008 DM 10383  B1 CALLED TO GHK WHY.SHE IS RECV FCL NOTICES ADVSD

June 30, 2011
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Trang Trans  Trang Transaction Message
Added Dale Type  UseriD" ' L
8262000 NT 12700 B1 old re: Lir fxd; Cheryl Mack- '
8/28/2008 NT 12700 B2 was fransfered back from loss mit to Cc adv.
8/26/20,99 <PM 02624 CLLNG B/C THERE ARE SOME LTTR OF FC FROM DEUTSCHE
B/26/2000 NT . 13070 - forclosed on; trns o Jmt, judyf/4064
8/28/2009 DM - 11556 IN ML-VER FORE OPEN IN NEWTRACK- MOD PENDING SO
8/26/2008 DM 10363 MS THT SHE COULD DISREGARD IT AND WILL TRANSF THE
8/26/2009 NT 12700  Fax number: 2395983823
8/26/2009 NT 12700 they could not be of asslsitance, She wanted a
8/26/2008 DM 02624 . BANK WHICH ITS SHWS THT DEUTSCHE BNK ITS PYNG
8/26/2009 DM 11555 TRANS TO DALLAS MOD.MSASALAB391
8/26/2009- DM 10363 CALL TO C8 SHE COULD CHK WITH THEM FOR A PROOF THT
8/26/2008 NT 12700 Letter; 2: 31
8/26/2009. NT . 12700 letter’ statelng that the Ioan was cuitent faxed
8/26/2008 DM 02624 US... AV B1 THT ACCT ITS CRRNT.. ADV FOR MOD..
8/26/2008 DM . 11555 ACTION/RESULT CD CHANGED FROM BRUN TO LMDC
8/26/2009° DM 10383 SHE IS CURRENT WITH HER MTG/PRADEEP
B/26/2009 NT 12700 Copy nol malled to custainer.
B/26/2008 NT 12700 out a letter for account is current and principal
8/26/2009 DM 02624  ADVMISSING INFO.. XFER TO C/S..,
B8/26/2009 DM 10383 ACTION/RESULT CD CHANGED FROM LMDC TO LMDC
8/26/2009 OL 12700 WDOYCUS - PRINCIPAL BALANGE
8/26/2009 NT 12700 bal on the loan letter Patm/2364079
8/26/2009, DM 02624 ACTION/RESU LT CD CHANGED FROM LMDC TO BRUN |
B/26/2009 NT 12700  -Bf cid re: Ltr fxd: Cheryi Mack
_ 8/26/2008  NT. 12700  Faxnumber: 2385983823
8/26/2000 . 'NT 12700  Letter:2:35 .
B8/26/2009 ~NT 12700 Copy not mailed to, customer.
8/26/2008 OL 12700 _ WOOYCUS - CONFIRM ACCOUNT CURRENT
¢ Bf27/2008 - NT 25101 WDOYLM - 10'Day Doc - requestmg proof of income -
B27/2009 NT 25101 5.68 TXT . .
9/2/2009 D28 00000 BILLING STATEMENT FROM REPORT Rezs
9/2/2008 FOR 01122 09/02/09 08:55 - 39235
8/2/12008 FOR 01122 Process opened 9/2/2009 by user
8/2/2009.  FOR 01122 Marina Serrano
8/2/2009 FOR 01122 08/02/08 - 09:55 - 39235
8/2/2008 FOR 01122 User has updated the system for the
9/2/2000 FOR 01122 following event: Attorney Notified -
91212009 FOR 01122 to Close end Bm compie’ted on
922009 FOR 01122 9/212008
6/2/2009 FOR 01122 09/02/08 - 11:20 ‘-\33318
8/2/2009  FOR 01122  Userhas updated the system for the
9/2/2009 FOR 01122 f:ollowing event: Attornsy Confirmed . v
9/2/2008  FOR 01122  File Closed, completed on 8/2/2008
9/312009 FOR 01122 08/03/09 - 00:00 - 32012
9/3/2009 FB 32551 L
8/3/2008 .FOR 01122 Uploaded Comment; AWT DOCS FROM DOC
9/3/2000 FB  -32551 :

June 3[}', 2011
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Trans Trans Trans Tra ns‘a'ctloh-Messa'ge
Added Date Type  UserID : : ' .
BRE00S  FOR 0T TEAW - NG ADDLBILLING DIy
9/3/2009  FB 32551 A _ ,
§/3/2000  FOR 01122 08/03/08 - 00:00 - 32012
. 9/3/2008 FB 32551 - -

. 8/3/2008  FOR 01122 Uploaded Comment: FILE CLOSED PER
9/3/20090  FB 32551 S
9/3/2009  FOR 01122  GLIENT- 9/2/2008 — REINSTATED -

. 9/3/2009  FB 32551 ' - '
9/3/2008  FOR 01122  (DIS) , :
9/5/2009 . NT © 30500 - See previous notes, icl-leel@2863 |
9/5/2009  CIT 30509  .007 New CIT 835: Fax revd-b1/b2-SS beneflt
8/5/2009 CIT 30509 statement and b1-retirement beneflt, Imaged as
9/5/2009  CIT 30509  wout, jch-gles) @2863

. 8/8/2009 CiIT - 20311 D07 did hot send b1's 2009 ssi awards fetter, only
9/8/2008  CIT 20311  the 2008 one, mustsend most recent year's
9/8/2009  CIT 20311 benefils awards letter, . '
9/11/2009 CBR 00000  CR BUR RPT STATUS=N;EXPIRE DT = 09/30/09
9/14/2009 FSV 04835  INSP TP S RESULTS RCVD:; ORD DT=07/29/09
9/14/2009 FSV , 00000  INSP TYPE § CANCELLED; REQCD=1150"
9/15/2008 FOR 01122  09/15/09- 00:00 - 32012 _
9M5/2009 FOR 01122  Uploaded Comment: FILE CLOSED PER
91512008 FOR 01122  CLIENT-8/2/2009 -- REINSTATED
8/15/2008 FOR 01122 ~(DIS)
/1512000 FOR 01122 08/15/09- 00:00 -'32012
§/15/2009 FOR " 01122 Uploaded Comment; AWT DOCS FROM
9/16/2008 FOR 01122  DOCTEAM - FILE TO DISMISSALS (DIS)
9/23/2008 ‘FOR 01122  09/22/08 - 00:00 - 32012
9/23/2009 FOR - 01122 Uploaded Comment: FILE GLOSED PER
923/2009 FOR 01422  CLIENT-- 9/2/2000 REINSTATED
9/23/2009 FOR 01122  (DIS)
9/23/2009 FOR 01122 08/22/0¢ - 00:00 - 32012 )
§/23/2009 FOR 01122  Uploaded Gomment; ORIG NT MTG TP
9/23/2008 FOR 01122  RTND- FILE TO DISMISSALS (DIS)
9/28/2009 ET 00330 10364-INT ONLY RATE LOAN CURT LTR
B/28/2009 ARC 00000  AUTO RESET NSF GOUNTER = 0
9/28/2009 CTA 00330
8/28/2009 00000 S
9/28/2009  NT 00330  GURT PI 11/01/08 Q.00 TO 5,874.29
9728/2009 AP 00330 '
0/28/2009 - 00000 . . . ‘
9/29/2008 D28 00000  CURTAILMENT BILLING STATEMENT FROM REPORT
9/20/2008 NT . 25161 WDOVLM 10 Day Doc - requesﬁng proof of income -
920/2009  NT 26101 . 5B8TXT o
10/2/2008 D28 00000 BILLING STATEMENT FROM REPORT R628
10/6/2009  NT 22378 _b2 cire the $3629 charge inthe mas; adv expense
10/5/2008 DM 31991  RECEIVED CALL FRM CHERYAL WHILE VERFYNG THE SSN
10/5/2008  NT 17774

b2 ci ing about exp adv fee transferred to loss

June 30, 2011
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Trans Trans Trans Transactlon Message
.Added Dats Type  UseriD
TN,y ' .. .
< ) - 10/5/2008 DM 31123 TT B2..CALLED'IN TO CHK WHAT AMT 1S 3625.00 ON
o ©10/5/2009  NT 22378 advances re the detalls; adv xfer to loss mit '
10/6/2008 DM 31991 CALL DROP,.EVE/TULSI-
10/52008 ~ NT 17774 mh.marc] 8978105
10/6/2008 Dt 31123 THE AIC..ADV BRRWR THAT ITS THE EXPENSE ADVANCE
10/5/2009 - NT 22378 franchezca m. 8978184
10/5/2009 .DM 31091 ACTION/RESULT CD GHANGED FROM OAPC TO LMDG
10/5/2000 DM 31123 AND WHILE CHKING THE DETAIL INFO OF THE SAME THE
10/5/2008 DM 31123 . CAL GOT DISCONNECTED.,.MARY
10/5/2008 DM 31123 ACTION/RESULT CD GHANGED FROM LMDG TO LMDG
{ 10/6/2009  NT 13708 B2 called to check status of losn mod-xfr fo
" 10/6/20098 DM 31123 | TT B2.CALLED IN TO CHK THE AMT ON HER AJC FOR
10/6/2009 NT 13708 Imt-pennig/4218
_10/6/2008 ~ DM 31123 3629.00. .ADV THAT IS THE EXP ADV AND ADV THT ISFC
10/5!2000 DM 31123 ADVANCE ON COMPANV-OWNED_LOAN BRRWR WANTED TO
10/6/_2009 DM 31123 - KNE-ABT THE LOAN MOD..ADV WE STILL NEED THE PROOF
10/6/2008 DM 31123 ' OF INCOME. GAVE THE FAX#..MARY :
- 10/6/2008 DM 31123 ACTION/RESULT CD CHANGED FROM LMDC TO LMDC’
10/8/2008 DM~ 11016 TT B1, VAL, ADV OF TAD, OFFER PBP, DECLINE TRANFER
10/8/2009 DM 11016 TO LOSS MIT ABOUT-LOAN MOD PAPERS
10/8/2008 DM 11018 ACTION/RESULT CD CHANGED FROM LMDC TO BRTR "
. 10/15/2009 NT 13682 See grevlous notes, icj-g[g@ @2863
10/15/2008 CIT 13882 008 New CIT 801: Fax received Soclal Security
10/15/2008 - CIT 13682 Benefits(b1 and b2), Imaged as wout,
) 10/16/2008 CIT 13582 cl-alee@2B63
/“‘\ ' _ 10/16/2009 CIT 17797 . .0'09 h’ew cit 802-gocial security bengﬂts,
‘\_/) 10/16/2009 €IT 17797 - transferring to foan mod leams. jernstx2985
. 10/16/2009 CIT - 17797 008 DONE 10/18/09 BY TLR 17797 .
10/16/2008° CIT 17797 TSKTYP éOi-LlQUIDATIQN ADD
10/19/2009 CIT 30872 010 New CIT 835 '
10/19/2000 CIT 30872 Mod Referral . )
10/19/2008 CGIT 30872 009 DONE 10/1b/08 BY TLR 30572
1019/2009 CIT 30872 TSKTYP 802-CASH FLOWADDIT
10/20/2009 £MT 20136  FILE CLOSED (7) COMPLETED 10/20/08
10/20/2008 ‘ HMP - 20138 .FINANCIAL INFORMATION COLLECTED FOR HMP.
10/20/2009 CIT 20136 011 newcit 316 _
-10020/2008 CIT 02175 011 clt 316-per the county web site taxes are pd
10/20/2009 LMT 20138 0000000000 TASK:0000-LMT-REJECTED OPTION 10/20/09
10/20/2009 HMP 20138 LMT BORR FIN REC ADDED
10/20/20098 CIT 20136 spemal servncmg HMP mod selup all reqmred
- 10/20/2008 . CIT 02175 current/began escrow/FL foan/dv
10/20/2009 LMT 20136 REJECTED BY:SERVICER
10/20/2008 LMT 20138 . BPO ORDERED (4) COMPLETED 10/20/089
10/20/2008 CIT 20138 escrow lines assume receipt of 2 payment to
10/20/2009 LMT ‘20136 REJECT REASON: OTHER
10/20/2008 LMT 20136 LMT SOLUTN PURSUED . (6)- COMPLETED 10/20/09
10/20/2009 20136 ‘

CIT

June 30, 2011
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Trans Trans Trans Transaction Message
Added Date Type - UseriD

10/20/2009 LMT 20136 REVIEWING FOR MOD
10/20/2008  LMT 20136 PURSUE LN: MOD!FCATN (1600) COMPLETED 10/20/09
10/20/2009 CIT 20136 mod = 03/01/10- )
10/20/2008 NT 20136 HMP POI Calculator: Total Calculated Gross Income
10/20/2009 LMT 20136 REFERRD TO LOSS MIT (1) COMPLETED 10/20/09
10/20/2008 CIT 20136 b layton 6909 .
10/20/2009 NT 20138 of $6232,39 using amounts obtained from lndlvidual
10/20/2009  LMT 20136 APPROVED FOR LMT 10/20/09
10/20/2008 DM 20136 MOD RFD '
10/20/2009 NT 20136 payslubs.Borrower 1's Monthly Gross fs $1480.40
10/20/2009 O™ 20136 DFLT REASON 1 CHANGED T0O; EXCESS]VE OBL)GATIONS
10/20/2009 NT 20136 using'an average gross of $1480 40, Pald

- 10/20/2009 DM 20136 ACTlON/RESULT GD CHANGED FROM BRTR TO OAA|

- 10/20/2008 NT 20136 Monthly. Borrower 2'g Monthly Gross Is $1509 20
10/202009 NT 20138 using-an average gross of $1509.20, Pald
1072072009 NT 20138 Monthly Addltional Income from other employment
10/20/2009 NT . 20138 totals $3242.79 and $0.00:0ther Verified Income
10/20/2009 NT 20136 Includes Social Security of $0.00, Disabliity of
10/20/2008 NT 20136 $0.00, Pension of $0.00, Child Support/Alimony of
10/20/2008 NT 20138 $0.00, end Self Employment Inc of $0.00.
10/20/2009 'CIT 20136 0710 DONE 10/20/08 BY TLR 20136
10/20/2000 - CIT 20136 ° TSKTYP B835-PRE-LOSS MIT MO
10/21/2000 M20 14185 " S
10/21/2008 CIT 14165 011 Reiargél 316-Balhoa- loan changed from non
10/21/2009 VEA 13413 ONLINE ESCROW ANALYSIS SENT TO PRINT VENDO

’ 10121/2009 CIT 13413 011 retarget cit 318 to teller 20136

~10/21/2008  CIT 14165 escrow to escrow, issued payment. Thz_ank you,
10/21/2008 CIT 13413  permmod efft date 3/10
10/2172009 CIT 14165 “JJH X3604 .

10/21/2009 CIT 13413 .cap amt:. 29826.86
© 10212009 CIT - 13413 . shtgamt: 15907.37 )
10/21/2009 CIT - 13413 esc pmi (1712th): 3181.47
10/21/2008 CIT 13413 1/80th amt of ghig: . 265. 12
10/22/2009 ~ CIT 20138 011 DONE 10/22/09 BY TLR 20136
10/22/2008 LMT 20136 BPO OBTAINED (5) CQMPLETED 10/22/09
101222009 NT . 20136 avm {ow cénﬁdence ,orqlered ebpo;-Order ID is
10/22/2009 CIT 20138 TSK TYP 316-TRIAL HMP NON-E
10/22/2008° CIT 20136  012newcit710 _
10/22/2009 NT 20138 180897 and Baich ID is 213485 ’

110/23/2000 FSV 00000+  INSP TYPE R ORDERED; REQ CD=1150
10/26/2009 FSV 04885 !NSP TP R RESULTS RCVD; ORD DT“‘IU/ZS!OSJ
10729/2008 ET 00330 10361 INT ONLY RATE LOAN CURT LTR

10/28/12009 ARC 00000 AUTO RESET NSF COUNTER = 0
10/28/2008 CTA 00330
10/28/2008 00000 . . )

10/29/2009 NT 00330 . CURTPI 12/01/08  0.00TO 5874.14.
10/28/2000 AP 00330 ' '

June 30, 2011
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Trans

Trans Trans Tran'sac{Ion-Message
Added Date Type  UserID . .
10/2672009 © 00000 o . -
10/30/2009 | D28 ) 00000 CURTAILMENT BILLING STATEMENT FROM REPORT
10/30/2009 DM - 14248  TT B2. VAIADV TAD. INQR STATS OF MOD..CLLTRF TO
10/3IJ/2009 DM 26779 TT 81 CALLED TO‘CHEOK THE STATUS OF A/C WAS NOT
10/30/2008. DM . 15951 B2 CALLED IN REGARDING THE LOAN MOD.ADVITHE ACECT
10/30/2008 DM 14248 LM, . o ’
10/30/2008- DM 26779 ABLE TO HEAR HER WHILE DOING VERIFICATION BRW WAS
'10/30/2009 DM - 15851 IS UNDER REVIEW ADV TO WAIT,EXPLAINED THE PROCESS
.10/30/2009 OM .. 14248 ACTION{RESULT CD CHANGED FROM OAPC TO BRUN
. 10/30/2009 DM . 26778 - NOT ABLE TO UNDERSTAND ME XFRD BACK TO
10/30/2008 DM 15851  OF MOD:..SHRACK ....RARATNAM
10/30/2008 DM 26778 Q.NATHAK(SHAIK)
10/30/2008 om 15951 ACTION/RESULT CD CHANGED FROM LMDC TO' LMDC .
-10/30/2009 . DM . 26779 ACTION/RESULT CD CHANGED FROM BRUN TO mMpc
14/2/2008 LMT 30902~ LMT BPO/APPRAISAL REG ADDED .
“11/2/2008  NT 20246 b2l and Ing why acct Is escroved sts they are
11/2/2000 NT 20246 paying thelr taxes end Ins adv that they applied
11/2/2008  NT 20248 for mod and-non escrowed acct will be converied to
11/2/2008  NT . 20246 éscréw acct sts that Instead of lowering pmt it
1I/2/2009 CONT 20246 - Increased Inslsted {o be xferred tologs mxt
11/2/2009 . NT 20246 xferred call thodora p 8978261
113/2008 D28 00000 - BILLING STATEMENT FROM REPORT Rsze
11/3/2008  CIT . 13304 012 DONE 11/03/09 BY JLR 13304
11/3/2008 © DM 14420 B1 VAI ADV ACCT IS CURRENT ACCT IS HANDELED IN ‘
11/3/2009 DM 13273 VAITT B1 ADV LOAN CURRENT NEXT DUE 12/1 Bt RECVD
11/3/2009 CIT 13304 043 New CIT 711 Non-HMP Modification Rewew
11/3/2008  CIT . 43304 TSKTYP 710-MOD REVIEW INP
11/3/2008 DM 14420 - OTHER DPT, XFER TO LOSS MIT. -
© 11/3/2009 - DM 13273 - -THE ESCROW ANALYSIS ADV 36K TO PAY ADV B1 THAT
14/3/2008  CIT 13304 012 Closing CIT 710: HMP Madification denied a5
111312008 oM 14420 ACTION/RESULT CD CHANGED FROM LMDC TO BRTR
11/3/2009 T DM 13273 THE AMOUNT OF INS AND TAXES PAID WILL BE SPREAD
11/3/2009 ciT - 13304 loan does nat meet pre Gualification criteria.
11/3/2000 DM 13273 ACCROSS THE LOAN AND PYMNT AT THIS TIIVIE IS NOT .
11/3/2009  GIT 13304 Loan wilt be revlewed for Non-HMP
- 11_/372009‘ DM 13273 DETERMINED ADV 36K IS NOT BUE IN FULL. MOD STILL
1113/2008  CIT 13304 Modification. ' '
11/3/2008 DM 13273 . PENDING AT THIS TIME THUNTER 2802
11/3/2009 OM 13273 ACTION/RESULT CD CHANGED FROM BRTR TO BRUN
114/2000 FB 02726 . - : T .
11/412008 NT 13304 HMP Modification denied,Mortgage is ineligible-
11/4/2009 CIT_ 28831 013 DONE 11/04/09 8Y-TLR 28831
11/4/2008 CIT - 28831 014 New CIT 712: Modification denled. Based upon
11/4/2009 . OL 28831 WDOYLM - DENIAL LETTER
" 11/4/2008, LMT 28831  FILE CLOSED . (1) COMPLETED 11/04/09
11/4£2009 00000 o h
1142009 NT 13304 forHMP

June 89, _20I1
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Trans Tra‘n.s Trans  Transactlon nﬁessagé
Added Date Type  UserlD :

() /42008 CIT 28631 TSKTYP 71 1-NON NP MOD REV

11/4/2008 CIT 28831 Income of $6232 and value of $1160000, we are

11/4/2009  LMT 28831  LOSS MIT DENIED OTHER

11/4/2008 © CIT 28831 013 Closing CIT 711: Medification Denled

11/4/2009  CIT 28833 uneble to reach an affordable PITIA (incl.

11/4/2008 CIT 28831 PMI}of $1932; 04 even-when reducing interest

11/412009 CIT 28831 rate {0 3.626% and reducing uPB 16 70% LTV,

11/4/12009 CIT 28831 Please counsel to sell

11/6/2008 DM 20305 OUTBOUND CALL, | CALLED B1 AND MOD WAS DENIED

11/6/2009, "NT 11636 B2 CI-SAIO SHE WAS PREV DENIED FOR-MOD WNTD TO
L 11762008 DM 11029 TT B1, VAl XFERD TO CUS CARE,

11/6/2009 NT 31747 b1 clred o removed esc adv need to bring back

11/6/2009 DMD 22222 00/00/00 00:00:00

11/6(2008 DM 20305 HE WILL NEED TO INCREASE INCOME OR SELL PROP.

11/8/2009 NT 11638 KNOW WHT ELSE SHE COULD DO THT MAY HELF ADV iF

11/6/2009 DM 11020 -* ACTION/RESULT CD CHANGED FROM LMDC TO BRTR

11/6/2009 NT 31747 esc to 0 bal or. posltlve Joey vB678086

11/6/2008 OMD 22222 00/00/00 00:00:00

11/6/2009 DM 20305  |SUGGESTED HiM TO GET A REALTOR. HIS ESCROW IS

11/8/2008 NT . 11636 NOTHING HAS CHNGED AND SHE DIDNT WNTD TO DO A REFI

11/6/2008 DMD 22222 11/06/08 10:22:35 SUGCESSFUL -

11/6/2009 DM - 20305 VERY HIGH, HE. IS GOING TO CONTACT CUST. SERV TO

11/8/2009 NT - 11638 | CLD XFER TO COL TQ SEE IF THERE WAS ANY OPTS

11/6/2009 DM 20305 - TRY TO SPREAD OUT FOR S YEARS. ADVSD HIM OF NEW

" 14/6/2009 NT - 11636 AVAILABLE FOR HER SHE ALSO MENTIONED THT SHE WAS
an 11/6/2008 DM 20306  PMT AMIT,

”\\ j 11/6/2008 NT 11838 NVR ESC BEFORE WNTD TO REMOVE; ADV HER THT IN
e 11/6/2008 .DM 20306 ACTION/RESULT CD. CHANGED FROM BRUN TO LMDC
11/8/2008 NT 11636 ORDER TO REMOVE SHE WILL NEED TO BRING DOWN ESC
11/8/2008 NT 11636 ACCTTOAD BALANCE SHE SAID THERES NO WAY
11/6/2008 NT 11638  SHE CAN MKE THT XFERRED TO COL. KYAP/4207
11/8/2008  'NT 00024 b2 ci asking if the accountis current. adv
11/9/2008  NT 00024 account is cument. b12 asked for 3712.00‘ fees on

11/9/2008  NT 00024 the account adv expencse ad\)ang:es and corporate
11/6/2009  NT 00024 adv corporate adv for bpo for loan mod, b2 asked
117912008  NT 00024 why there is 8n escrow on the account adv ins and

11/9/2008  NT 00024 tex was paying by gmac..b2 adv that she was the
11/9/2009 NT 00024 one paying ins and asking for refund, adv xfr calf
11/9/2009 NT 00024 to Ins formore Info.b2 don want to. kerent
11/6/2008 NT | 00024 . 8978515
14/11/2008 DMD 22222 D0/00/00 00:00:00
11/11/2009 DMD 22222 00/00/00.60:00:00

" 11/11/2009 OMD 22222 11/11/09 09:43:42°'ANS MACH
111272008 N'l_’ 12031 b1 will call back ta setup a s/s.. RNarramare2616
11/12/2009 E90 32687
11/12/2009 DM 12031 TT B1. ADV OF MOD DEN(AL AND REVIEWED FOR §/8. 81
11/12/2008 OMD 22222 ODIOO/OO 00: 00: 00

June 30, 2011
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Frans Trans Transaction Message
Added Bate Type  UserlD Co . Ny
TI/72/260 DM 12031~ STATED THAT HIS REALTOR SUGGES TED DOING A §78 BUT-
1112/2009 DMD 22222 Q0/00/00 00:00;00 :
11/12/2009 DM 12031 ‘Bt WANTED TO, KNOW WHY HIS PAYMENT WENT TO 12 000 ‘A
11'/12/2009 DMD 22222 11/12/08 09:38:57 SUCCESSFUL
11/12/2009 DM 12031 MONTH. | ADVISED HIM TO CALL COLLECTIONS AND CALL
11/12/2069 DM 12031 ME BACK IF HE DECIDES TO DO A 8/8, RNARRAMORE2616
11/12/2009 DM 12031 ACTION/RESULT CD CHANGED FROM B8RTR TO LMDC
11/18/2008 €21  32022° : v B :
14/27/2009 CIT 17085 014 DONE 11/27/09 BY TLR 17045
11/27/2008 CIT 17086 TSK TYP 712-DENIED MODIFICA
- 11/27/2008 CIT 17085 014 Counsel to sel; worked 20+ days, no contect
1211/2008  SRA 00330
12/1/2009  UFU 00330
12/1/2009 . 00000 . . -
12/4/2009 DM 12652 “TTB1.VAL; ADV TAD B1 HAS PYMT IN“1U BUT HAS BEEN
12/4/2009 - CIT 23022 015 new clt 130..3p Monna/bslboa/9583 xref b1 re
12/4/2008 OMD 22222 - 00/00/00 00:00:00 )
12/4/2003 DM 12652 - ADDED ESCROW AGCT. XFERED TO ESGRO DEP.
12/4/2009 CIT . 23022 for the esc accl, d'onl want {o be esc since he
12/4/2009 DMD 22222 (0/00/00 00;00:00 -
: 12/4/2009 DM 12652 .ACTION/RESULT CD CHANGED FROM LMDC TO BRTR
12/4/2009 CIT 23022 was denled to the loan-mod, have the esc neg ’
12f4/2008 OMD 22222 12/04./09 11:28:54 MSG TO VOICE
1214/2008  CIT 23022  bal spread Into 12 months as per bi's redl/
1214/2008 CIT . 23022 Thanks// Liza/n,8978233 )
121712008 DM 00060 EARLY IND: SCORE 009 MOCDEL EM6C
12/15/2008 CIT 04380 015 retarget 130 to 350—mod denled. cjf |
12/15/2009 Kol 22062 017 New CIT 302 - Wavled T&L. Please cancel
12/16/2008 CIT 22082 015 DONE 12/ 5109 BY TLR 22062
" 12/15/2009 CIT 22082 pending pmt change gnd set up repay for
12/16/2009 CIT 22062,  TSKTYP 130-MANUAL ESCROW A -
12/16/2009 CIT 22062 .advance.
12/15(2009 CiT 22082 016 Clsd CIT 350 - Non—qualiﬁcation for HMP.
12/16/2009 CIT 22062 018 New CIT 513 - Please update all ins lines+o
12/16/2009 CIT =~ 22062  T&l waiver completed.
12/15/2009 CIT 22082  non-esc.
12/15/2009 OL 22062 WDOYMOD WAIVE ESC-NEGATIVE BAL
124712009 CIT 14131 016 DONE 12/17/0g BY TLR 14131
12/17/2008 CIT 13405 017 DONE 12/17/09 B8Y TLR 13405
“12(17/2009° SLC 00000 S o
12M7/2009 - CIT 14131 TSK TYP 513:HAZ- UPDATE ES
-12/17/2008 '.CIT 13406 TSK TYP 302-LN MOD ESC ADVA
" 1211712008 CIT 14131 016 Closmg CIT 513 - Baiboa - changed haz and
1211712008 CIT 13405 017 clos[ng cit 302 analyze eff 12/09 8048.99
12/17/2609 CiT 14131 flood ins to non esc, Thank you Kaleena x1389.
12/17/2009 VEA 13405 ONLINE ESCROW ANALYSIS SENT TO PRINT VENDO
12/21/2009 00000 BILLING STATEMENT FROM REPORT R62.B.

D28
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. Trans Travis  Trans Trah’sh“r’;tlonrM‘ds&age
. Added Date Type  UserID |
'w 12123/2009 NT 25041 PO Total Armount =1027996.00
B 12/23/2008 NT 25041 PO Ptinclpal =989329.08
1212372009 NT 26041 PO Interest =14452,00-
12/23/2008 NT 25041 PO Latecharge =293.70
12/23/2009 NT 25041 PO Unpald Fees =3722.00 ,
12/23/2008 NT 25041 PO Escrow Balance =28098:21 By . ‘ Cw
12/23/2000 NT 25041 PO Interest To Date =01/15/10 B
12/23/2008 NT 25041 PO PHN =2384351007
12/23/2009 NT 25041 PO FAX =2304350021
12/23/2008 - NT- 25041 PO TYPE =FAX -
12/23/2009 PAY 25041 ORIG TO: BARRY FRITZ MAGK
12/23/2009 PAY 25041 INT TO 011510 EXP DT 012210 AMT 1027895.00
12/25/2008 DM " 00000 - PROMISE-BROKEN 12/25/09 PROMISE DT 12/25/09
1/4/2010 . NT 00330 CURTPI 01/01/10 0,00 TO 5,874.14
114/2010 oM 00000 EARLY IND: SCORE 384 MODEL Ei30C
11412010 SWA 00330 ’
1/4/2G10 UFU 00330
-1/4/201'0 00000
1/4/2010 . AP 00330
“1/4/20100  UFU 00330
11472010 Ul 00330
© 1/4/2010 00000
1/5/2010 D28 00000 BILLING STATEMENT FROM REPORT R628
1/5/2010. DM 00000  -EARLY IND: SGORE 006 MOGEL EI16C
: . 1/6/2010 NT 13567 TellerlD;13587
j”) ' 1/6/2010-  NT ' 13567 b2 cling call rovd GMAC could not understand, In
N - 1/612010 NT 12025 Spoke wih: b2
S 1/6/2010 DM 23440 B2 Cl WILL BE CLOSNG BY END OF MONTH. ASHL]E85157
1/6/2010 cIT - 23440° 018 newclt 127 please review fees. assessed 1o .
62610  DMD 22222 00/00/00 00:00:00 " '
182010  NT 13567  Fax Number; =
1/6/2010 .  NT 13567 process of making settlement, needs to know full ,
1/6/2010 NT 12025, Needing to speak with Customer Service In regards
1/6/2010 oM 23440 ACTION/RESULT CD CHANGED FROM QOAPC TO BRSS
1/6/2010 CIT 23440 account on 9/23/09 and snd Itr to customer
1/8/2010 DMD 22222 00/00/00 00: 00 00
1/6/2010  NT 13587 Phone Number:2335881280 .
1/6/2010 NT 13567 payoff, calc'd for 1/31 $1,026,000 aint. cus Inq
11612010 'NT 12025  to: loan mod. pay off- . .
116812010 NT 23440 b2 ci ing why po more and why pd escsrow advd when
11612010 CcIiT 23440 advdng whsat fees are for. advd tat aahiles5167
1/6/2010 DMD 2222‘2 01/06/10 12:36:58 MSG TO VOICE '
11612010 NT 13567 1025478.66: Final Payoff Amount
1/8/2010 NT 13567 why so h|gh adv negative esc bal, needs {o.be
1/6/2010 NT. 12025 Transferred o customer care
1/6/2010 ~NT .23440 In review fof mod escro added to acct and pd tax
1/8/2010.  NT 13567

""June 30, 2011
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Trans “Trans  Trans Transactlon Message
 Added Date Typs  UsarlD -
1/6/2010 NT 13567 repald. tus upset pays quaitefly, cannot pay
1/6/2010 NT 12026 Agent:fa/cmartane 9131
1/8/2010 NT 23440 and h/o Ins. advd po Is inf calc through 1/31 I
"1/6/2010  -PAY- 13587 ORIG-TO: CHERYL
11612010 NT 13587 addt't funds. xfer to tax discuss dish.
/612010 NT 23440 lao 587.40 due to december pmt Tevd outskde grace
1/612010 PAY 13567 . INT TO 013110 EXP DT 020510 AMT 1025478.68
1/6/2010 NT 13567 dbuxton4231
1/6/2010  NT 23440 period. and fees on‘acct will have rarchd advd
1/6/2010 - NT 23440 . tat, éshlleeSTS'f
1/13/2010 DMD 22222 00/00/00 00:00:00
1/13/2010  DMD 22222 01/13/10 10:20:02 NO AGENT AVAIL
1/13/2010 DMD 22222 01/13/10 10:18:31 ANS MACH
1/14/2010 CIT 12883 018 DONE 01/14/10 BY TLR 12883
114/2010 NT- " 11487  borrower to send In listing agreerhent today
111412010 ' OM 11487 SPK TO B1 BORROWER TO SEND IN LISTING AGREEMENT
1/14/2010 OMD 22222 00/00/00 00:00:00
1H4/2010 CIT 12883 TSK TYP 127-DEFAULT FEE RES
1114/2010  NT 11487 myakiin 11487 \
1/14/2010 DM 11487 . MYAKLIN. 11487
_1114/2010 . DMD . 22222 00/00/00 00:00:00
171412010 CIT ;- 12883 018 cont. clsing clt 127: Total Billed $3,712.00
1/14/2010 DM 11487 ACTION/RESULT CD CHANGED FROM BRSS TO LMDG
1114/2010 DMD 22222 01/14/10 12:21:34 SUCCESSFUL .
1/14/2010  CIT . 12883 Total Paid $00.00 TOTAL DUE §3,712.00
' 1/14/2010 CIT . 12883 018 clslng clt 127: mid Itr adv'ing there Is &
1/14/2010 Cit - 12883 balence of liquidetion/preservation faes on ur
1/14/2010 CIT 12883 acot In the amt of $3,712,00.Fees were
' 1142010 CIT 12883 assessed 2 ur acct due to the FCL. BPO $83.00
11472010 © CIT 12883 11/4/Q8 Filing Fee $1,048.00 9/1/09 FCL Fee .
/1472016 . CIT 12883 $1,17‘b.00_9mr'os Procegs Service $180.00
1/14{2010  CIT 12883 -8/1/08 Recording Eees $9.00 9/1/09 Titie Costs
1M4/2010 CIT - 12883  $150.00 9/1/08 Title Search $175.00 9/1/08
115/2010  NT - 25041 PO Total Amount =10268136.49
1152010 NT- 11586  See previous notes
1115/2010 " CBR -00000 DELINQUENT: 3a DAYS
11512010 NT 25041 PO Principal =889324,09
171512010 - CIT 11586 018 New clt#803.Fax recvd: Listing Agreement
115/2010 NT 25041 PO lnterest =12327.65
11572016 CIT 11588 Listing agent: - Ph: - Pricez$ 1, 969 000.00,
1/16/2010 NT 25041 PO Latecharge =587.40
i/15/2010  CIT ~ 11586 Missing: Financials, Hardship Afﬁdawt Form
1/16/2010 NT 25041 PG Unpaid Fees =3722,00 ’
1162010 CIT 11586 4508- T, Tax retum, POI, Hud-1, Purchaae
1152010 NT 25041 PO Estiow Balance =23923.36
11152010 CIT 11586 Agreement W2, Bank stalemenl Imaged as WOUT.
1416/2010. NT 25041 PO Interes! To Date =02/04/10
Jime 30, 2011 o
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Trans

Trans Trans Transaction Méssage
Added Date Type  UserlD ’
TABIZ60 It 11586 Qleal(u2863.
1M52010  NT 25041 PO PHN =2394350021
1152010 . NT 25041 PO FAX =2384350021
11152610 NT 25041 PO TYPE =FAX .
11452010 PAY 25041  ORIG TO: BARRY FRITZ MACK
11152010 PAY 25041 INT TO 020410 EXP DT 021410 AMT 1026138.49
119/2010 SLG 00000
1/26/2010  NT 25041 PO Total Amount =1025002.41
1/26/2010 - NT 25041 PO Princlpal =989329.09
1/26/2010 - NT 25041 PQ Interest =11281.67
1/28/2010  NT 25041 PO Latecharge =587.40
11262010 NT 25041 PO Unpakd Fees =3722,00
1/26/2010 NT 26041 PO Escrow Balsnce =23923.36
172612010 NT 25041 PO Interest To Date =01/29/10
1/26/2010 NT .. 25041 PO PHN =23p4351007
1126/2010  NT 25041 PO FAX =2394350021
1026/2010 NT - 25041 PO TYPE =FAX
112612010  PAY 25041  ORIG TO: BARRY FRITZ MAGK
12612010 PAY 25041  INTTO 012910 EXP DT 022510 ANIT 102508241
11262010 NT . 07701 TellerlD;7701
1/29/2010 NT 07701 today revd payoff ck lao $1,025,671.78 from
120/2010  NT 07701 Fax Number:5023804813 ‘ o
112912010 NT 07701 Raymond Bowie, ESZ, funds not certified, sending
1/29/2010 - NT 07701 . Phone Number:g
1/29/2010  NT 07701 'Back loday, fedex tr # 788224758195, marjana
1/29/2010  NT 07701 1026331 81 Flnal Payoﬁ Amaunt
“1/29/2010  NT 07701 7701
1/20/2010  NT 07701~ Requestor Name: 7701
1282010 PAY 07701  ORIG TQ: 7701
12002010  PAY 07701  INT TO 020510 EXP-DT 022810 AMT 1026331.61
2/112010  DM- 22564  TTU3P(RAYMOND BOWIE), WNTD TO KNOW STATUS OF PY
21412010 ~FB 07704
2112010 ET 07704 10020':PAYOFF - ESCROWRELEASE  02/16
214/2010  PAY 28725  COPBY TO: 7701 '
_2d0t0 ET 00000  SENT TO RECONVEYANCE SYSTEM , A
-2(1/2010 - DM 22564  OFF ADY CLD NT DISCUSS ACCT, XFRD CC...SLAND/8540 -
21112040 0DOOD '
20112010 FP 07704 .
2112010 PAY 28725  INTTO 020510 EXP DT 022810 AMT 1026331.61
21/2010 DM 22564  ACTION/RESULT CD CHANGED FROM.LMDC TG NOTE
2/1/2010 00000 : ' '
2112010  FE 07704
21412010 00000
2112010  FE 07704
2/112010 00000
27112010 FE 07704
2/112010 00000

Juna 30, 2011
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Trans Transactlon Message

Trans Trans
Added Date Type  UserID
2712010 FE  O7704
2/1/2010 00000
2/1/2010 . FE 07704
2/1/2010 80000
21142010 | FE 07704
2/1/2010 00000
2M1/2010  FE 07704
21/2010 00000
2/1/2010  FE 07704
21142010 . 00000 , , : .
2/1/2010 . PF 07704 . . IR ‘ ,
"2/1/2010  UFU 07704 ‘ : ‘ : '
" 2/1/2010 Ul 07704
2/1/2010 00000 : ) : . A
-2/2/2010 © NT 13878 b2¢/in for p/off adv applied 6201 refund avall
2/2/2010 - NT 13878 15d after S
2/2/2010 - NT . 13878 - antonette d. 8678199
- 2/16/2010° EO1 32504 _ , :
2/117/2010 . CIT 15877 © 020 Open CIT#765 Referral not being aclively
217/2010  CIT - 16977 worked In Equator Remove from Impart flie.
2/19/2010 D28 0DOOD BILLUING STATEMENT FROM REPORT R528
2/23/2010  CBR 00000 . DELINQUENT:" 30' DAYS ,
2/25/2010 DM~ 18147 B2 CLLED;VALB2 SYD RECD INFO STATING SHE OWES
212572010 DM 18147  ESGROW:B2 SYD ACCT HAS BEEN SETTLED AND DOES NT -
2/25/2010 DM 18147 OWE:B2 WILL MAIL SETTLEMNT LTTR FRM COURT.
2/25/2010 DM 18147 ACTION/RESULT CD CHANGED FROM NOTE TO OAAI
3/12/2010° CBR 00000  PAID ACCOUNT: -PAYOFF DATE = 02/01/10
3/12/2010  GBR 00000  GHANGE IN SECNDRY BORROWERS-ADDR
3/12/2010  CBR 00000 ° CHANGE IN PRIMARY BORROWERS ADDR
“4115/2010  OIT 15977 020 DONE 04/15/10 BY TLR 15977
41572010 CIT 15977  TSKTYP 765-EQUATOR DELETIO
“4115/2010  CIT 16977 020 Closing CIT 765 '
7/8/2010  NT 13181 b1 ol re year end staternent adv eoy Int pd
7/8/2010 - NT 13101 . 58748.58 end tex pd 12835.01 and sent copy by fax
. 7/8/2010 . NT 13181 - tat 24-48 hrs rey m 8978504
- 7718/2010 NT 13191 B1 cld re: LIr fxd: cheryl ‘mack
716/2010  NT 13191 Fax number; 2385983823
7162010 .. NT 13191 Letterr 2:37 '
7/8/2010  NT 13191 Copy not malled to customer.
7/82010  OL 13161 WDOQYSubstitute 1098 Form
10/14/2010 NT 11203 b1 i abt pmt made for 5900.00 to satisfy
10/14/2010 NT 11203 12/01/2009 due adv nof enough to cover the pmt
1071472010 NT - 11203 bec. it went up due to mad of the loan acct escrow
10/14/2010 NT 11203 for taxes, adv then It was late when the full ptm
10/14/2010 NT 11203 _ was recvd adv that Wdh how pmt-was made snd for
101142010 NT 11203 Itfo be satisfied and that was adv properly for
10/14/2010 NT

11203 info for HMP then adv info what hyad happened and

June 30, 2011 -
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Transaction Message

Trans “Yrans  Trans
Added Date Type  UserlD
10/14/2010 NT 11203 . cannot do an smendment of credit ephraemd8976824
10/18/2010 CIT 03231 021 Open CIT 108 Reason:Rep Error
10/18/2010 CIiT 03231 021 fyl{o cil 106 please amend G1/2610 fo 20
10/18/2010 CIT 08231 - 021 fylto clt 108 please amend 0172010 lo 20 days
10/18/2010- CIT - 02272 021 fyl to clt 108-b2 ¢l want to req credif amend
10/18/2010 CIT 03231 Yean2008 Month:12 Days:20
10/18/2010 CIT 03231 also, b2 ¢l 10/15 end was-adv by "Brian” the
10/18/2010 CIT. 08231 slso. b2 ci 10/16 and was adv by "Brian” the
10/18/2010 CIT 02272 lefter slgned to be fax at hls # 6095431112 .
10/18/2010 CIT 03231  Fax:8085431112 Reclblent:Cheryl .
., 107182010 CIT 03231 credlt would ber emended. when adv b2 It could
71082040 OIT 03231  credit would be amended, when ady b2 It coutd
10/18/2010 CIT 02272 thank you. matkp.8978028
10/18/2010 CIT  .03231 Loan paid off or sold = need manual credit
10/18/2010 CIT 03231 not be done she was ready fo elevate,
10/18/2010 CIT 03231 nof be done she was ready to elevate, tler one
10/18/2010 CIT 02272 021 fyl o clf 106 b2 ciwant to req credit emend
10/18/2010 CIT 03231 amend. Mall Letter .
10/18/2010 CIT 03231 lisak4103 .
10/18/2010 . CIT - 03231 adv to do it. b2 has requested the lefter be
10/18/2010 CIT . 02272 letter signed to be fax at this # 6095431112 ,
10/18/2010 CIT 03231 slgned. thank you llseké103,
10/1 8/2010 ‘CIT 02272~ thenk you, markp.B978028
10/1972010 CIT 20246 021 retargetting-to 1408 needs letter to be faxed
10/18/2010 OL 12650 WDOYCUS-CREDIT INFO APOLOGY-4 REPOS.NOT
10/19/2010 CIT 12650 021 DONE 10/19/10 BY TLR 12650
10/19/2010 CIT 19470 022 niew clt 250 b2 clto dlspute reg the credit
10/19/2010 CIT 19470 022 coril..on 02/01/10 ,offer pald In full ’
10/19/2010 CIT 12005 022 fyi 1t b1 and very adamant as she was promiséd
10/19/2010 CIT 12005 022 DONE 10119/10 BY TR 12005
10/19/2010 CIT 20246 thanks rhodora p8978375
10/19/2010 OL 12650 WDOYCUS-CRED[T INFO APOLOGY—4 REPOS.NOT
10/19/2010 CIT 12650 TSK TYP 106 CREDIT AMEND > '
10/19/2010 CIT 19470 ammend lefter {hat she rec.fr us bec it does”

- 10M8/2010 CIT 18470 letter,cust stating that it still showing in
10/19/2010 CIT = 12005 a credil emend Itr for the month of feb. adv
10/19/2010 CIT 12005 TSK TYP 250-TEAM LEAD ONLY:

- 10/19/2010 CIT 12650 021 clsng cit 106, amended 12/09 and 01/10 to
-10/19/2010 CIT 18470 - nol includéd corract reporting for feb 2010
10/18/2010 CIT 19470 her credit bureau that 02/10 was 30 days, adv
10/19/2010 CIT 12005 canlt provide gs acct was pif as of jan.adv -
10/19/2010 CIT 12005 022 closing it 250. rovd conf thru emall that pif .

- 10/19/2010 CIT 12650 avold fusther elevaté. sent AUD to bureaus
10/19/2010 CIT 18470 since it was:paid off.on 02/01/2010 ,she was
10/19/2010 CIT 19470 need o file dipute, she cannot do that bec
10/18/2010 CIT 12005  that pif itr can be sent by fax 609-543-1112,
10/19/2010 CIT 12005 ftr wag sent thru fax forwarded to Rachelle

June 30,2011
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Exhibit A

Trans Trans Trans Transaction Message

Added Date Type  UserID - '

T0/1872010 CIT 12650 shwng acct g 02707/10 was CURRENT (13:0] 0

10/19/2010 CIT 19470 . promlsed by prev rep-that dec 00 ,Jan and feb

10/19/2010 CIT 19470 _she Is refi today,requesting to speak with sup

10/18/2010 ~CIT 12005 eunlced8d77033 ’

10/182010 CIT 12005 eunlceds8g77033 o
10/19/2010 CIT 12656 bal, I rev of.02/08-02/10 NO' lates. mig and ‘
10/19/2010 CIT 19470 2010-wlll be corrcted ,adv even before the

10/19/2010 CIT 19470 xfer call,.peterr 8978050 ©

10/19/2010 - CIT 12650 faxing 2.70 Iir shwng 12/09 and 0170 amends.

10/19/2010 CIT - 19470 . correction we have not amde any vredil

10/1972010 cIT 12850 allsonh&377

10/19/2010 GIT 18470  reporiing for fe 2010 since the loan was

10/20/2010 NT 22008 3p becky\roll factual data, conf call b1, wanted

10/20/2010 NT 22008 to confirm the Htr we sent o cust that we have

10/20/2010 NT 22008 corrected the credit for 12/2009 and 01/2010. adv

10/20/2010 NT 22008 yes, adv no lales showing.a-sked If credit burea

10/20/2010 NT 22008 can cell us to conflrm this Info, adv.verbal auth

10/20/2010 NT 22008 Is needed,. anng 8878135

“June 30, 2044
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IN THE CIRCUIT COURT OF 'THE 20TH JUDICIAL
CIRCUITT, IN AND FOR COLL ER COUNTY, FLORIDA

GENERAL JURISDICTION DI:JIS]ON
DEUTSCHE BANX TRUST COMPANY AMERICAS AS TRUSTEE FOR RALI
2007Q833 ‘

el
o @'8/31/2@%3'

PLAINTIFF
VS,

BARRY F, MACK A/K/A BARRY FRITZ MACK A/K/A BERRY FRITZ MACK;
CHERYL M. MACK. A/K/A CHERYL MARGRET MACK A/I/A CHERYL
MARGARET MACK: ANY AND ALL UNKNDWN PARTIES CLAIMING BY,
THROUGH, UNDER, AND AGAINST THE HERETN NAMED INDIVIDUAL
DEFENDANT(S) WHO ARE NOT KNOWN TD BE DEAD OR ALIVE , WHETHER
SAID UNKNOWN PARTIES MAY CLAIM AN INTEREST AS SPOUSES, HEIRS .,
DEVISEES, GRANTEES OR OTHER CLAIMANTS; JOHN DOE AND JANE DOF AS

UNKNOWN TENAWTS IN POSSESSION -

COMPLAINT 'ILO FORECIL.OSE MORTGAGE

Plaintiff, sucs the Defendani(s) and alleges:

COUNT]
1. THISvIS AN ACTION to foreclose a Mortgage on real property in COLLIER County, Florjda.
» 2. . This Court has jurisdiction over the subjett matter herein.
/ 3. On OCTOBER 6, 2006 BARRY FRITZ MACK A/K/A BERRY FRITZ MACK AND CHERYL

MARGRET MA.CK A/K/A CHERYL MARGARET MACK executed and de ivercd a Promissory Note
and 2 Morigage scouring payment of the|Note to the Payee named thereon,

4, The Mongage was recorded on OCTOBER 17, 2006 in Official Reéords Book 4123 at page 804, of the
Public Records of COLLIER County, Flotida, and mortgaged the property described in it, then owned by
and possessed by the Mortgagors, a copy pf the Mortgage AND NOTE ARE attached hercto as "Exhibit
"A", Said mortgage was subsequently assigned 1o DEUTSCHE BANK TRUS' T COMPANY AMERICAS
AS TRUSTEE FOR RALI 2007QS3 by virtue of an assignment fo be recorded

5. The Plaintiff owns and holds thc Note and Mortgage.
0. The property is now owned by the Defendant(s), BARRY F. MACK A/K/A BARRY FRITZ MACK A/NK/A

BERRY FRITZ MACK AND CHERYL M. MACK A/K/A CHERYL MARGHET MACK A/K/A
CHERYL MARGARET MACK, if living|and if dead, the unknown spouses, huirs and bencficiaries of
BPARRY F. MACK A/K/A BARRY FRITZ MACK A/K/A BERRY FRITZ M/ CK AND CHERYL M.
MACK A/K/A CHERYL MARGRET MACK A/K/A CHERYL MARGARET MACK who hold(s)

POSSESSIoN.
7. There is a default under the terms of the note and mortgage for the AUGUST 1, 2009 payment and all

payments duc thereafier.

8. All conditions precedent to the acccleration of this Mortgage Note and to foreelssure of the Mortgage have

been fulfilled or have occurred.
9. The Plaintiff declares the full amownt payable under the Note and Mortgage to t ¢ due.
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10. The borowers owe Plaintiff $989,405,75 thatis due in principal on the Morijrage Note and Mortgage,
together with interest from JULY ], 2009, late charges, and al) costs of collection including title search
expenses for ascertaining necessary parties 10 this action and reasanable attoricy's fees.

11 Plaintiff is obligated to pay its attorney a reasonable fee for his scrvices rendered,

12, Defendants, John Doe and Janc Doe, may clajin an interest in the property de scribed in the Mortgage as

tenants pursﬁant to a lease agreement, either written or oral. Said interest is s Ibject, subordinate, and

inferior to the lien of the Mortgage held by Plaintiff.

Tn addition to all other named defendants, the unknown spouses, heirs, devise 35, grantees, assignees,

creditors, trustees, successors in interest or other parties claiming an interest i the subject property by,

through under or against any of said dcfendant;, whether natura} or corporate, who are not known to be

alive or dead, dissolved or existing, are joined as defendants herein. The clairas of any of said parties are

subject, subordinate, and inferior to the interest of Plaintiffl

WHEREFORE, Plaintiff prays: That an accounting may be had and taken uncler the direction of this Court
of what is due the Plaintiff for principal and interest on said Marigage and Martgage Note, and for the costs, charges
and expenses, including attomey's fees and title search costs, and advancemonts which Plaintiflf may be put to or
incur in and about this suit, and that the Defendants found responsiblc for same be ordercd to pay the Plaintiff herein
the amounts so found 1o be due it; that in default of such payments, all right, title, intercst, claim, demand, or equity
of redemption of the Defendants and all other persons claiming by, through, under or ajzainst said Defendents since
the filing of the Lis Pendens herein be absolutely barred and foreclosed and that said m origage property be sold
under the direction of this Court; that out of the proceeds of said sale, the amounts due he Plaintiff may be paid so
far as same will suffice; and thal a deficiency judgment be entered if applicable and only in the event no Order of

Discharge of Personal Liability in Bankruptcy has been entered as 1o any of the Defend ants who signed the subject

Note and Mortgage and a Writ of Possession be issued.

TO ALL DEFENDANTS: PLEASE NOTE EFFECTIVE OCTOBER 13, 2006, 15 U.S.C. §1692G OF THE
FAIR DEBT COLLECTION PRACTICES ACT HAS BEEN AMENDED AS FOLLOWS: .

(a) LEGAL PLEADINGS -- Section 809 of the Fair Debt Collection Pracn..es Act (15 U.S.C. 1092g) is

smended by adding at the end the following new subsection:
"(d) Legal Pleadings -- A communication in the form of & formal pleadmg ix a civil action shall not

be treated as an initizl communication for purposes of subsection (a)."

A/)/ %7

ELSA HERNANDE

Bar #: 28554

Miriam' Mendjeta

Bar #: 0866880

Law Offices of David J. Stern, P./u.
Attorney for Plaintiff

900_South Pine Istand Road SUIT.Z.400

)
)

- Plantation, FL 33324-3920
09-7596% GMAP (254) 233-8000

FAGROUPS\FCDOCS\COMPLARMNGI.2S967.CMP
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AN
" RBCORDED in OPFiCIAL RRCORDS of COLLIBR COUXTY, 2L
. 10/17/2006 at 1.:53AK DRIGK? 8. BROCK, CLERX
0BLD 950000.00
0BLI 990000, 00

" Return To:
RBC PRB 171,50
PRIMARY RESIDENTIAL MORTGAGE INC. D0C~. 35 346500
, 4750'WEST WILEY POST WAY #200 INT-.002  1980.00
SALT LAKE CITY, UTAB 84116 Retn: ' '
Atm.; SHIPPING DEPT/DOC. CONTROL ‘ .
This document was prepered by EMLE TITLE ASSOL
12590 1 XHITBRA)L DR

DANETTE NIX
PRIMARY RESIDENTIAL MORTGAGE INC. ET YRR FL 33807 4680

4750 WEST WILEY POST WAY, #200
SALT LAKE CITY, UTAR 84116

[o-0ARI-C S
|Space Above This Lie For Recording Dataj
MORTGAGE
MIN 1001464-0609002736-6
MERS TELEPHONE: (8:18) 679-6371

DEFINITIONS

Words used in multiple-sections of this document arc defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 2). Certain rules regarding the usage of words used in this document are

) " also provided in Section 16.

(A) “Security Enstrument” means this document, which is dated October 6, 2006, togcther with alf

Riders 1o this Gocument.
{(B) “Borrower™ is BARRY FRITZ MACK AND CHERYL MARGRET MACK, JUINT TEMANTS.

Borrower is the morigagor under this Sceurity Instruruent. :
(C) "MERS" is Mortgage Electronic Registation Systems, Inc. MERS is 3 separate votporation that is
acting solely as a nomince for Lender and Lender's successors end assigns. MERS is the mortpagee
under this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an
address and telephonc number of P,O. Box 2026, Flint, M 48501-2026. 1el. (888) 679-MERS.

(D) “Lender” is PRIMARY RESIDENTIAL MORTGAGE INC.. Lendcr is a corgoration organized
and existing vnder the laws of the State of NEVADA. Lender's address is 4750 WEST WILEY POST
WAY #200, SALT LAKE CITY, UTAH 84716,

(E) “Note™ means the promissory note signed by Borrower and dated Octobar 6, 2006. The Notc states
that Borrower owes Lender Nine Hupdred Minety Thousand And 00/100 Daollars (L.S. § 990,000.00)

FL,ORIDA - Single Femily - Fannie Mac/Freddie Mac UNIFORM INSTRUMENT WITH MERS Form 3010 1/01

Page 1of 18
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plus interest. Borrower has promised 10 ps)} this debt in regular Periodic Payments an.] to pay the debt in

full not later than November 1, 2036,

= “Property” means the property that js deseribed below under the heading “Trans ‘er of Rights in the
Propcny

(G) “Loan” means the debt avidenced by the Note, plus interest, any prepayment chary es and late charges
due under the Note, and all sums duc under this Security Insttoment, plus mnterest,

(H) “Riders™ means all Riders to this Security Instrument thet are executed by Borrover. The following

Riders are to be executed by Borrower [check box as applicable);

[ J Adjustable Rate Rider [ ] Condominium Rider [ ] Secor.d Home Rider
[ ] Balleon Rider [ ] Planned Unit Development Rider [ ] 1-4 Fernily Rider
[ ] VA Rider [ ] Biwcckly Payment Rider [ 1 Otheris) [specify]

(1) “Applicable Law™ means all controlling applicable federal, state and local suitutes, regulations,

ordinances and administrative rules and orders (that have the cffect of Jaw) as well as .1} applicabie final,

non-appealable judicial opinions.

(J) “Community Association Dues, Fees, and Assessments" means all dues, fees, ass:ssments and other

charges that are imposcd on Borrower or the Property by » condominium association, homeowners
) essociation or similar organization.

L {(K) “Electronic Funds Transfer® means any transfer of funds, other than & transaction originated by
check, drafl, or similar peper instrument, which is initisted through en electronic tcrminal, telcphonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize 2 financial institution to debit
or credit an account. Such term (ncludes, but is not limited ta, poini~of-gale transfer::, automated teller
machine transactions, transfers initiated by telephone, wire transfers, and sutomated clearinghouse
transfers.

(L) “Escrow Items* Tneans thosc jtems that are described in Section 3,

(M) “Miscellantons Procerds™ means any compensation, settlement, awsrd of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damagc to, or destruction of, the Property; (ii) condempation or other taking of all o any pant of the
Property; (iii). conveyance in licu of condemnation; or (iv) misrcpresentations of, or orvissions as to, the
valuc and/or condition of the Praperty.

(N) “Mortgage Insurance” means insurance protecting Lender against the nonpaymeni of, or default on,
the Loan.

(O) “Periodic Payment” means the regolarly scheduled amount due for (i) principal and: interest under the
Note, plus (i) any amounts under Section 3 of this Security Instrument.

(P) “"RESPA" means the Real Estate Scitlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implcmenting regulation, Regulation X (24 C.F.R. Part 3500), as they might be amendcd Fom time to nmc,
or any additionel or successor legislation or regulation that governs the same subject matier. As used in
this Sceurity Jnstrument, “RESPA™ refers to all requircments and restrictions that are imyosed in regard to

FLORIDA - Single Family - Fannic MaeFreddle Mae UNIFORM INSTRUMENT WITH MERS Form 30} 0 1/01
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2 “federally related mortgage loan™ cven if the Loan does not qualify as a “federally relited mortgage loan™
under RESPA.

(Q) “Successor in kuterest of Borrower® means any party that has taken title to the Property, whether or
not that party has assumcd Borrower's obligations under the Nole and/or this Security Ir strument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument sceures to Lender; (i) the ropayment of the Loan, and all renewals, extensions
and modifications of the Notc; and (i) the performance of Borrower’s covenants and agicements under this
Seeurity Instrument and the Note, For this purpose, Borrower does bereby mortgage, grant and convey 16
MERS (solely as nominee for Lender and Lender’s successors and assigns) end to “he successors and
assigns of MERS, the following deseribed property located in the County [Type of Reeording Jurisdiction) of

COLLIER [Name af Recording Jurizdiction):
LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF.

Parcel 1D Number:
which currently has the address of

287 EGRET AVE {Sweet)

NAPLES (City|, Floridz 34108 {Zip Code} ("' Property Addrecss™):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all

easemcnts, appuricnances, and fixturss now or hercafier a part of the property. All replacements end
additions shall also be covered by this Secunity Instrument. Al of the forcgoing is icferred 1o in this
Security Instrument as the “Property.” Borrower undersiands and agrees that MERS ho'ds only legal titlc
to the nterests granted by Borrower in this Sccurity Instrument, but, if necessary to carply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
or all of those interests, including, but not limited to, the right 1o forcclose and sell the Preperty; and to take
any action required of Lender including, but not limited to, releasing and cancel ng this Security

Instrument,
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BORROWER COVENANTS that Batrower is lawfully acised of the estate hsrcby conveyed and
hes the right 10 mortgage, grant and convey the Property and that the Property is unencambered, except for
encombrances of Tecord. Borrower warrants and will defend genera}ly the title to the Property against all
claims and demands, subject to any encumbrances of record,

THIS SECURITY INSTRUMENT combines tmiform covenants for national t se and non-uniform

eovenants with limited variations by jurisdiction 1o constitute & uniform security instrument éovering real
pro
ke UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
1 Payment of Privcipal, loterest, Eserow lItems, Prepayment Charges, ané Latc
Charges. Borrower shall pay when due the principal of, and interest on, the debt evi jenccd by the Note
and any prepayment charges and late charges due under the Note. Borrower shall also pay funds for
Escrow [tems pursuant to Section 3. Payments due under the Note and this Sceunity Instrument shall be
madc in U.S. currency. However, if any check or other instrument received by Lender as payment under
the Note or this Security Instrumcnt is rewmed to Lender unpaid, Lender may require that any or all
subsequent payments duc inder the Note and this Sceurity Instrument be made in one or more of the
following forms, as selected by Lender: (a) cash; (b) money ovder; (c) certified nheck, bank check,
treasurer’s check or cashier's check, provided any such check is drawn upon an instite jon whose deposits
are insurcd by federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer,

Payments are desmed received by Lender when received at the Jocation desigriated in the Note or
- at such other locatiorras may be designated by Lender in accordance with the notice provisions in Sectien

’ }5. Lender may return any payment or partial payment if the payment or partial paymimts are insufficient
{o bring the Loan curment. Lender may accept any payment ot partial payment insufficient to bring the
Loan current, without waiver of any rights hereunder or prejudice to its tights to refuse such payment or
partial payments in the future, but Lender is not obligatcd to apply such payment: at thc time such
paymots are accepied. f each Periodic Payment is applied as of jts scheduled due date, then Lender need
not pay nterest on unapplied funds, Lender may hold such unapplied funds until Borrower makes
payment 10 bring the Loan eurrent. 1f Barrower does not do 50 within s reasonable per od of time, Lender
shall cither apply such funds or retumn them to Borrower, If not applied earlier, such fuads will be applied
to the outstanding principal balance under the Note immediately prior to foreciosure, No offset or claim
which Borrower might have now or in the future against Lender shall rehieve Borrower from making
payments due under the Note and this Secunty Instrument or performing the covenarts and agrezments
secured by this Security jnstrument,

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments acecpted and applied by Lender shall be applicd in the following order of priority: (a) intcrest
due under 1he Note; (b) principal due under thc Note; (¢) amounts due under Scction 3. Such payments
shall be epplicd to eath Periodic Payment in the order in which it became duc. Any semaining ammounts
shall be applied first to late charges, sccond to any other amounts due under this Secur:ty Instrument, and
then to reduce the principal balance of the Note. ‘

IT Lender receives a payment from Borrower for a delinquent Periodic Paymert which includes a
sufficicnt amount to pay any late cherge duc, the payment may be applied to the delin; uent payment and

—
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the late charge, If more than onc Periodic Payment is outstanding, Lender may apply any payment
reecived from Borrower 10 the repayment of the Periodic Payments if, and to the exten that, cach payment
can be paid in full. To the extent that BNy €XCrss exists aftcr the payment is applied o the full payment of
onc or more Periodic Payments, such excess meay be =pplied to eny late charges due. Voluntary
prepayrnents shall be applied first to any prepayment charges and then as described in 1 ¢ Note,

Any application of payments, insurance proceeds, or Miscellaneous Procseds to principal due
under the Note shall not extend or postponc the due date, or change the amount, of the Feriodic Payments.

3. Funds for Escrow Jtems. Borrower shall pay to Lender on the day Periodiz Payments are duc
under the Note, until the Note is paid in full, & s1m (the “Funds™) to provide for ‘paym:nt of amounts due
for: (a) taxes and asscssments and other ttemns which can attain priority over this Secuity Instrument as a
lien or encumbrance on the Property; (b) leasebold payments or ground rents on the Froperty, if any; (c)
preriums for any and all insurance required by Lender under Section'S; and (d) Mortgage Insurance
or any sums payable by Botrower to Lender in licy of -the payment of Morgape
Insurance premiume in accordance with the provisions of Section 10. These items irc called “Escrow
Items," At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be cscrowed by Borrower, and sich dues, fees and
asacssments shall be an Escrow ftem, Borrower shall promptly furnish 1o Lender all nolices of amounts to
be paid under this Seotion. Borrower shall pay Lender the Funds for Bscrow Items unfoss Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items, Lender may waive Botrower's
obligation to pay 10 Lender Funds for any or.all Escrow Jtems at any-time, Any such wajver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where ps:able, the amounts
duc for any Escrow ftems for which payment of Funds has been waived by Lender and, - f Lender requires,
shall fumnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation 1o meke such payments and to provide receipts she)l for al) purpases be deemed to
be 8 covenant and sgreement contained in this Security Instrument, es the phrate “covenant and
agrezment” is used in Section 9. If Borrower is obligated to pay Escrow ltcmns directly, pursuant to =
waiver, and Borrower fails to pay the amount due for an Escrow Item, Lender may cxcreise jts rights under
Section 9 and pay such amount and Borrower shall then be obligated under Section 9 1) repay 10 Lender
any such amount. Lender may revoke the waiver as to any or all Escrow ltems at any. time by a notice
given in accordamce with Section 15 Bnd, upon such revocation, Bomower shall Pay 1o _ender all Funds,
and in such amounts, that erc then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to
apply the Funds at the time specificd undet RESPA, and (b) not to exceed the maximun amount a Jender
can require under RESPA. Lender shal) estimate the amount of Funds duc on the basis o *current data and
reasonable estimates of expenditures of future Escrow ltems or otherwise in accordance with Applicable

premiums, if any,

Law,
The Funds shall be held in ap instiwtion whase deposits arc insured by & federal agency,

instrumenality, or entity (including Lender, if Lender is an institation whosc deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Iiems no l:uter than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
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analyzing the escrow account, or verifying the Eserow Items, unless Lender pays Bomrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreemert is made in writing
or Applicable Law requires jnterast to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, hcwever, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual aceounting of the
Funds as required by RESPA. - : . .

- If there is a surplus of Funds held in escrow, as defincd under RESPA, Lenier shall account o
Borrower for the cxeess funds in accordance with RESPA. If therc js a shortage of Fuds held in CSCTOW,
as defined under RESPA, Lender shal) notify Borrower as required by RESPA, and Berrower shall pay fo
Lender the amolmt necessary to make up the shortage in accordanes with RESPA, but n no mote than 12
monthly payments. [f there is a deficiency of Funds held in escrow, as defined under RiiSPA, Lender shall
nolify Borrower as required by RESPA, and Borrower shall pay 10 Lender the amount necessary to make
up the deficiency in aceordance with RESPA, but in no more than 12 monthly payments,

Upon payment in full of all sums secured by this Sceurity Instrument, Len ler ghal] promptly
refund to Borrower any Funds held by Lender,

4. Charges; Liens. Borrower ghall pay all taxes, assessments, charges, fines, and impasitions
atributable to the Property which can attain priority over this Security Instrument, lees shold paymenis or
ground rents on the Property, if ay, and Community Association Ducs, Fecs, and Assesiments, if any, To
the extent that these items are Escrow Ttems, Borrower shall pay tham in the manner provided in Section 3,

" Borrower shall promptly discharge any lien which has priority over this Sicurity Instrurment -
,) unless Borrower: (a) agrees in writing 10 the payment of the obligation secured by the: fien in a manner
i acceptable to Lender, but only so long as Borrower js performing such agrcement; (b) contests the licn in
Eood faith by. or defends against enforcement of the licn in, legal proceedings which jr Lender's opinion
operate to prevent the enforcement of the ien while those proceedings are pending, b 1t only until such
proceedings are concluded; or (r) secures from the holder of the lien an agrecment satit factory to Lender
subordinating the lien to thiy Security Instrument, If Leonder determines that any pan of the Property is
subject 10 a lien which can atain priority over this Security Instrument, Lender may give 3orTower a notice
identifying the Jien. Within 10 days of the date on which that noticc is given, Borrower shall satisfy the'
lien or take one or more of the actions set forth above in this Section 4.

Lender may require Borrower (o pay a one-time charge for & real estate tax verifieation and/or
reporting service used by Lender in connection with this Loan.

5. Property knsurance. Borrower shall keep the improvements now existing or hereafter erected
on the Property insured against loss by fire, hazards included within the term “axtended eiverage,” and any
other hazards including, but not limited to, carth quakes and floods, for which Lender Tequires insurance,
This insurance shall be maintained in the smounts (including deductible levels) snd foi the porods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan, The insurance carrier providing the insurance shall be choscn by Borrowar suject to Lender's
right o disapprove Bomower's choice, which right shall not be excreised unreasonab y. Lender may
require Borrower o pay, in connection with this Loan, cither: (a) & one-time chargu: for flood zene
determinalion, certification and tracking serviees; or (b) a one-ime charge for flood zone determination
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paymen: of any fees impoased by the Federal Emergency Management Agency in connection with the
Teview of eny flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender m 1y obtain jnsurance
coverape, at Lender’s option and Borrower's expense, . Lender 15 under no obligaticn to' purchase any
partiewlar typc or amount of 'c'overagc. Therefore, such coverage shall cover Lender, sut might or might
Mot protect Borrower, Borower's equity in the Property, or the contents of the Propernt /, against any visk,
hazard or liability and might provide greater or lesser coverage than was proviously iy effect. Botrower
acknowledges that the cast of the insurance coverage so obtained might significantly sxcced the cogt of
insurance that Borrower could have obtained, Any amounts disbureed by Lender under - his Section § shall
become additional debt of Borrewer sccured by this Security Instrument, These amount: shall bear interest
at the Note rate from the date of disbursement and shal be payable, with sueh intercst, upon notice from
Lender to Borrower Tequesting payment,

Al insursnce policies required by Lender and repewals of such policies sliall be subject to
Lender’s right to disapprove such policics, shall include 2 standard mortgage claust, and shall name
Lender g5 mortgages and/or as an additiona) loss payce, Lender shall have the right tc hold the policies
and renewal certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid
premiums .and renewsl notices. |f Borrower obtains any form of insursnce covera se, not otherwise

required by Lender, for damage to, or destruction of, the Property, such policy shall i1clude a standard

} montgage clausc and shall name Lender as mangagee and/or as en additional loss payee,

' In the event of loss, Borrower shall give prompt notice to the insurance ceTier and Lender.
Lender may make proof of loss if not made promptly by Borrower, Unless Lender and Bowrrower otherwise
2grec in writing, any insurance proceeds, whether or not the underlying insurance was requirted by Lender,
shall be applied to Testoration or repair of the Property, if the restoration or Tepair is ecor onwcally feasible
and Lender's security is not lessened, During such repair and restoration period, Lender shall have the
right to hold such insurance proceeds until Lender has had en Oppartunity to inspect such Property to
ensure the work has been completed to Lenders satisfaction, provided that such s pection shall be
undertaken promptly, Lender may disburse proceeds for the Tepaits and restoration in a single payment or
in a serics of progress payments as the work is completed. Ualess an agreement is mide in. writing or
Applicable Law requires interest to be paid on such insurance procecds, Lender shall nol be required to pay
Borrower any interest or eamings on such proeceds. Fees for public adjusters, or oflier third parties,
retined by Borrower shall nol be paid out of the insurance proceeds and shall be the s>le obligation of
Bomower. 1f the restoration or repair is not ecanomically fessible or Lendar's seeurity wiwld be lessened,
the insurance proceeds shall be applied to the sums secured by this Seeurity (nstrument whether or not
then due, with the execss, if any, paid to Borrower. Such insurance proceeds shall be apy lied in the order
provided for in Section 2,

If Barrower abandons the Property, Lender may file, ncgotiate and senle any av: ilable insurance
claim and related matters. )f Borrower does not respond within 30 days to a nofice from Lender that the
msurance carnier has offered 1o settle a ¢laim, then Lender ™Ay negotiate and settle the claim. The 30-day
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period will begin when the notice is given. In cither event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hercby assigns to Lender (a) Borrower’s right: to any insurance
proceeds in an amount nol to excoed the amounts unpaid under the Notc or this Securily Instrurnent, and
(b) any other of Borrower's rights (othcr than the Tight to any refund of uncarned premiums paid by
Borrower) under al! insurance policies covering the Property, insofar as such rights ere applicable to the
coverage of the Property, Lender may use the insurance procceds either to repair or resiore the Property or
to pay amounts unpaid under the Note or this Security Instrurnent, whether or not then die.
6. Occupanty. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Sccurity Instrument and shall cont nue to occupy the
Property as Borrower's principal residence for st Jeast one year afler the date of occupaiey, unless Lender
othcrwise agrees in writing, which consent shall not be unreasonably withheld, or uniess extenuating
circimstances exist which are beyond Borrower's control. -
7. Preservation, Maintenance and Proteetion of the Property; Inspection:, Borower shall
not destroy, -damege or impair the Property, allow the Property to deteriorate or commit waste on the
Property, Whether or not Borrower is residing in the Property, Borrower sha)l maintain the Property in
order to prevent the Property from deteriorating or decreasing in value duc 10 ite cond-tion, Unless it is
determined pursuant 10 Section 5 that repair or restoration is pot economically feasiblc, Borrower shall
promptly tepuir the Property if damaged to avoid further deterioration or damage. I insuranee or
. condenmation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
) shall be responsible for repairing or restoring the Property only if Lender has relcased sroceeds for such
purposes. Lender may disburse procesds for the repairs and restoration in a single paymet of in 2 series of
progress payments as the work is cornpletsd. If the insurance or condermation proceeds are not sufficient
10 Tepair or restore the Property, Borrower is not relieved of Borrower's obligation for the compietion of
such repair or restoration. -

Lender or its agent may make reasonable entrics upen and inspections of the Paoperty, If it has
teasonable cause, Lender may inspect the interior of the improvements on the Property, Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying Such resso 1able cause,

8. Borrower's Loan Application. Borrower shall be in default i€ during the Loan application

process, Borrower or any persons or cntities acting at the direction of Borrower or with Borrower's

knowledge or consent gave materially false, mislcading, or inaceurate information or statments to Lender-
{or faled to provide Lender with material information) in connection with the _oan. Materjal

Tepreseniations include, bur are not limited to, Tepresentations conceming Borrower's ¢ ccupancy of the

Property as Borrower's principal residence.

9. Proteetion of Lepder's Iuterest iz the Property and Rights Unde- this Secunity
Instrument. If (a) Bomrower fails to perform the covenants and agreements contamed in this Security
Instrument, (b) there is a legal proceeding that might significamly affect Lender's interes: in the Property
and/or rights under this Security Instrument (such os & procceding in benkruptey, probatc, for
condemnation or forfeiture, for enforecment of a licn which may attain priority ovir this Sccurity
Instrument or to cnforee laws or regulations), or (¢) Borrower has absndoned the Prope:ty, then Lender
may do and pay for whatever is reasonable or appropriatc to protect Lender's interest in the Property and
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rights under this Security Instrument, including protecting and/ar agsessing the value of the Property, and
securing and/or repairing the Property. Lender's actions can include, but are not Himited to- () paying any
fums sccired by a Jien which has priority over this Security Instrument; (b) appear; 12 in cowt; and (c)
paying reasonabic attomeys® fees 1o protect its interast in the Property and/or rights under this Security
Instrument, including its secured position in a bankruptcy proceeding. Secoring the Property includes, but
is not limited to, entering the Property to. meke repairs, change locks, replace or board up doors and
windows, drain water from pipes, eliminate building or other code violations ar dangeious conditions, and
have wtilities tumed on or off. Although Lender may take action under this Section 9, Lender does not
have to do so and s not under any duty or abligation to do so, It is agrecd that Lender incurs no liability
for not taking any or all actions authorized under this Section 9.

Any atnounts disburscd by Lender under this Section 9 shall become addition: debt of Borrower
secured by this Seourity Instrument. These amounts shall bear interest at the Note raze from the date of
disbursament and shal) be payable, with such interess, upon notice from Lender to Boarrower requesting
payment,
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the

lease. If Borrower acquires fee title to the Property, the Jeasehold and the fes title sha.! not merge unless
Lender agrees 1o the merger {n writing.
10. Mortgage Insurance. If Lepder required Mortgage Insurance as & condison of making the

Loan, Borrower shall pay the premiums required to maintain the Mongage Insurance in effect. If, for any
- reason, the Mortgage Insuranec coverage required by Lender ecases to be available from the mongage
insurer that previously provided such insurance and Borrower was requircd to smake serarately desjgnated
peyments toward the premiums for Mortgage Insurance, Borrower shall psy the preraiums required to
obtain coversge substantially cquivalent to the Mortgage Insurance previously in effect, al & cost
substantislly equivalent to the cost to Barrower of the Mortgage Insurance previously in effect, from an
alternate mortgage insurer selected by Lender. If substantially equivalent Mortgage Ins rance coverage is
not availablc, Borrower shall continue 1o pay to Lender the amount of the scparately derignated payments
that were due when the insurance coverage ceased to be in effect, Lender will aceept, usc and retain these
payments as a non-refundable loss reserve in e of Mortgage Insurance, Such loss resiirve shall be non-
refundable, notwithstanding the fact that the Losp s ultimately paid in full, and Lesder shail not be
Tequired to pay Borrower any interest or carnings on such loss reserve. Lender can no linger require loss
Teserve payments if Mongage Insurance coverage (in the amount and for the peciod that Lender requires)
provided by an insurer sclected by Lender again becomes available, i obtained, and Lender Tequires
sepRralely desigmated payments toward the premiums for Mortgage Insurance, If Lender required
Morigage Insurance as 3 condition of making the Loan and Boower was required to make separatcly
designated payments toward the prermums for Mertgage Insurance, Borrower shall puy the premiums
required to maintain Morgage Insurance in cffect, or to provide a non-refundable fcss reserve, until

N
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that purchases the Note) for certain losses it

may incur if Borrower docs not repay the Loan as agrecd, Borrower is not g pariy to the Mortgage

Insurance,

Mortgage Insurance premiums).

As 3 result of these agreements, Lender, any
of any of the forcgoing,

any other entity, or any affiliate
derive from (or might be characterized as
exchange for sharing or
provides that an affi)jare

modifying the mortgage insurer's risk, or reducing losscs,
of Lender takes a share of the msurer's risk in exchange

These

at arc satisfactory to thc'mongage surer and the other party (or

parties) to these apresmente. These agreements may require the moTigage insurer to make
any source of funds that the morigage insurer may have available {which may

paymments using
include £, nds abtained from

purchaser of the Note, another insiirer, any reinsurer,
may receive (directly or indireetly) amounts that
Borrower's payments for Mort rage Insurance, in
.f such agreement
10r a share of the

) a portion of

prermiurns paid to the insurer, the arrangement is ofien termed “captive reinsurance,™ Further:
(8) Any sneh agreements will pot affect the amounts that Borrower has ngreed to pay for

Mortgage Insurance,
Borrower wil)

or any other terms of the Loap. Such apreements will not inci
owe for Mortgage Insurance,

‘tase tbe amoupt
and they will not entitie Borrower to an' refund.

(b) Any such agreements will not affect the rights Borrower has - if any - w th respect to the

Mortgage Insuranee under
may ipclode the right to recefye cert
Mortpage Tnsurance,

refund of any Mortzage insurance preminms that were

fermination.
11

the Homeownets Protection

to have the Mortgage Insurance terminated automatieally,

Assigoment of Miscellancous Procecds; Forfeiture.

Act of 1998 or any other fyw. These rights
to request and obtain cal cellagjon of the
an Yor to receive 2
unearned at the time of suei canceliation or

ain diselosures,

All Miscellanecus Proceeds sre

hereby assigned to and shall be paid to Lendcr.

I the Propenty is damaged, such
of the Property, if the restoration or
Ouring such repair and restoration period,

until Lender has had an opportunity to inspect such Property to
such inspection shall be undertaken promptly. Lender may pay for the

disbursement or in a scries
in writing or Applicable

Lender’s satisfaction, provided that
repairs and restoration in s single

completed. Unless an agreement is made

Miscelaneous Proceeds shall be applied 10 res oration or repair

tepait js economically feasible and Lender's securitr is not lessened,

Lender shall have the Tight 10 hold such Misccllaneous Proceeds
ensure the work has buen compleled to

of progress payments as the work is
Law requires interast 1 be paid on such

Miscellaneous Proceeds, Lender shall not be Tequired to pay Borrower ony interest or ¢amings on such

Misccllaneous Proceeds, If the restorati
would be lcsscned, the Miseellancous
Instrument, whether or not then due,

on or Tepair js not economically feasible or Lmder's security

Proceeds shall be applied 10 the sums secured iy this Security
with the excess, if any, paid tn Borrower. $uel

Miscellaneous

Proceeds shall be applied in the order provided for in Scetion 2,
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In the event of 5 total taking, destruetion, or Joss in value of the Proparty, the Misecllaneous
Proceeds shall be applied to the sums secured by this Sccurity Instrument, whether o- not then due, with

the excess, if any, paid to Borrower.
In the event of 4 partial taking,
matket value of the Properry immediately

destruction, or loss in value of the Propery in which the fair
hcfore the partial teking, destruction, or loss in valuc is sijiid) 1o

or greater than the amount of the sums secured by this Security Instrument immediate y before the partial
taking, destruction, or foss in value, unless Borrower and Lender otherwise agree @11 writing, the sums
secured by this Security Instrumnent shal) be reduced by the amount of the Miscsllanesus Proceeds

multiplicd by the following fraction: (a)
partial taking, destruction, or loss in value

the total emount of the sums sceured immrediately before the
divided by (b) the fair market value of the Property immediately

before the partial taking, destruction, or Joss in valus, Any balance shall be paid to Bon swer.

In the event of o partial taking,

destruction, or Joss n value of the Propert:s in which the fair

market value of the Praperty immediately before the partial taking, destruction, or loss in value is less than
“the amount of the sums sceured immediately before the partial taking, destruction, oy Jnss in valuc, unlsss
Bomrower and Lender atherwise agrec in writing, the Miscellaneous Proceeds shal) be :pplied to the sums

secured by this Security Instrument whether or not the sums are then due,

If the Property is abando
Opposing Party (as defined in the

ned by Borrower, or if, after notics by Lender to Borrower that the
next sentence) offers to make 'an award to settle 3 claim for damages,
- r within 30 days aficr the date the notice is given, Linder is authorized

) fo collect and apply the Miscellaneous Proceeds either to restoration or repair 57 the Broperty or to the
7 sums sccured by this Security Instrument, whether or nat then due, “Opposing Party” mcans the third

party that owes Borrower Misce)|ansous Proceeds or the party against whom Botrower has = right of action

in regard to Miscellaneous Proceeds,

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that,

in Lender's Jjudgment, could result

in forfeiture of the Property ot other material impei‘ment of Lender's

interest in the Property or rights under this Security Instrument, Botrower can cure such a default and, if
aeccleration has occurred, reinstate as provided in Section 19, by causing the action o) proceeding to be
dismissed with a ruling that, in Lender's Judgment, preciudes forfeiture of the Property or other materia|
impajrment of Lender’s interest in the Property or rights under this Security Instrument. The proceeds of

any award or claim for damages that are &

tributable 1o the impaimment of Lender’s intersst io the Property

are hereby assigned and shall be paid to Lender,

Al) Miscellaneous Procecds that

applied in the order provided for in Section 2.

12. Botrower Ngt Released; Fo
payment or modification of amonization

@re not applied to restoration or repair of the Property shall be

rbearance By Lender Not 1 Wajver. Extension of the time for
of the sums secured by this Security Instrument granted by

Lender 1o Borrower or any Successor in Interest of Borrower ¢hall nof operate to telease the liability of
Borrower or any Successors in Tntersst of Borrower,  Lender shall not be required to commence
procecdings against any Successor in Interest of Borrower or to refuse to extend time for payment or
otherwise madify amortization of the sums secured by this Security Instrument by reasoy of any demand
made by the original Borrower or any Sucesssars in Interest of Borrower, Any forbearence by Lender in
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exereising any right or remedy including, without limitation, Lender's aceeptance of payments From third
Persons, entitics or Successors in Interast of Borrower or in amounts less then the amoumt then duc, shall
not be 3 waiver of or preclude the cxercise of any right or remedy,

13, Joint and Several Lisbility: Co-signers; Suceessors and Assigns Bound. Borrower
covenants end agrees that Borrower's obligations and liability shall be joint and several, Howsver, any
Borrower who co-signs this Sccurity Instrument but does not exceyte the Note (a “eowsigner”): (a) is co-
signing this Sceutity Instrument only to mortgage, grant and convey the co-signer's interest in the Property
under the terrns of this Sceurity Instrument; (b) is not personally obligated to pay the s1 ms secured by this
Security Instrument; and (c) agrees that Lender and any other Bomower can agree lo extend, rodify,
forbear or make any accommmodations with regard o the rarms of this Security Instriment or the Note
without the co-signer’s consent.

Subject to the provisions of Scction 18, eny Successor in Inferest of Borrcwer who assumes
Bormower's obligations under this Sceurity Instrument in writing, and is approved by Lender, shall obtain
all of Borrawer’s rights and benefits under this Security Instrument. Borrower shall nct be released from
Borrower's obligations and hability under this Security Instrument unless Lender agree: to such relsase in
writing, The covenants and agreements of this Security Instrument shall bind {excrpt as provided in
Section 20) and benefit the sucoessors and assigns of Lender,

14, Loan Charges. Lender may charge Borrower fees for services performed :n connection with
Borrower’s default, for the purpose of protecting Lender's intercst in the Praperty anc tights under this
Sceurity Instrument, including, but not limited to, artorneys' fees, property inspection and valuation fees,
In regard to any other fees, the absence of express authority in this Seeurity Instrument 1, charge a specific
fee to Borrawer shall not be construed as a prohibition on the charging of such fee, Lender may nol charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law,

If the Loan is subject to & law which sels maxirum losn charges, and that law is finally
interpreted so that the interest or other Joan charges collected or to be collected in cormeciion with the Loap
exceed the permitted limits, theq: (a) any such Ioan charge shail be reduced by the amount necessary to
reduce the charge to the permitted Timit; and (b) any sums already collected from Borrower which
cxceeded permitted limits wil) be refunded 1o Borrower, Lender may choose to mal e this refund by
reducing the principal owed under the Note or by making a direct payment 1o Borro'ver, [f @ refund
reduces principal, the reduction will he treated as a partial prepayment without any prepayment charge
(whelher or nor a prepayment cherge is provided for under the Note). Borrower's accepiance of any such
refund made by direct payment to Borrowcr will constitute & wajver of any right of actior Borrower might

IS, Notices, AJl notices given by Bomower or Lender in conpection w:th this Sceurity
Instrument must be in vwriting, Any notice lo Borrower in connection with this Security In strument shall be
decmed to have been given 10 Borrower when mailed by first class mail or when actullly delivered to
Borrower's notiec address §f sent by other means, Notice to an y one Borrower shall const wre notice to al}
Borrowers unless Applicable Law cxpressly requires otherwise. The notice address shal! be the Property
Address unless Borrower has designated & substitute notice address by notice to Lender. Borrower shall
promptly notify Lender of Borrower's change of address. If Lender specifies a proceds e for Teporting

FLORIDA - Sing)z Family - Fannic Mae/Freddis Mas UNIFORM INSTRUMENT WITH MERS Form 3040 1/0}
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Borrower's-change of address, then Borrower shal) only report a change of address through that specificd
procedure.  There may be only one designated notice address under this Security In:trument gt any one
ime, Any notice to Lender shall be given by delivering it or by mailing it by first cliss mail 1o Lenders
address stated herein unless Lender has dosignated another address by notiec fo Borrawer, Amny notice in
connection with this Sccurity Instrument shall not be deemed to have been given 1o Lender unijl actuaily.
received by Lender. Ifany notice required by this Security nstiment s also required under Applicable
Law, the Applicable Law requiremcnt will satisfy the corresponding Tequircment inder this Security
Instrument. :
16. Governing Law; Severability; Ruies of Copstruction, This Security . nstrument shall be
Boverned by federal law and the law of the Jurisdiction in which the Property is located. All nghts and
obligations contsined in this Sccurity Instrument are Subject to any requirements and Limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the partics to agrse by contract or it
might be silent, but such silence shejl not be construed as a prohibition against agrcemunt by contract, In
the event that any provision o clause of this Security Instrument or the Note conflic & with Applicable
Law, such conflict shall not affect other provisions of this Sccurity Instrument or the Iote which can be
given effect without the conflicting provision, _

As uscd in this Security Instrument: (a) words of the masculine gender shall mean and include

corresponding neuter words or words of the feminine gender; (b) words in the singulir shall mean and
includc the plural and viee versa; and (¢} the word “may” gives sale discretion without any obligation to

take any action.
17, Borrower’s Copy, Borrower shall be Riven one copy of the Note and of this Security

Tnstrument.
18. Transfer of the Property or a Beneficial Internst in Borrower, As used :n this Section 18,

“Interest in the Property” means any lcgal or beneficial interest in the Property, including, but not ijmited
to, those beneficial interests transferred in

J€ Lender exercises this option, Lender shal) give Borrower notice of acecleration.  The notce
shal) provide a period of not Jess than 30 days from the date the notice is given in accords.1ce with Section
15 within which Borrower must pay all sums secured by this Security Instrument, If Borrawer fails to pay
these sums prior to the expiration of this period, Lender may invoke any temedics p amitied by this
Security Instrument without further notice or demand on Borrower, ’

19, Borrower's Right 10 Refnstate After Acceleration. If Borrower meets ee tain conditions,
Borrower shall have the right to have cnforcement of this Security Insrument discontin sed at any time
prior 1o the earliest of: () five days before salc of the Property pursuant to any power of yale contained in
this Security Instrument; (b) such other period as Applicable Law might speeify for the termination of

FLORIDA . Single Family - Fannle Mae/Freddfe Mac UNIFORM INSTRUMENT WITH MERS Form 3010 1/01
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purpose of protecting Londer's intcrest in the Property ani nights under t'h'i's”Secun'ty Instrument; and (d)

in the Propenty end

rights under this Security Instrument, and Borrower's obligation (o pay the sums secu ed by this Sceurity

and cxpenses in one or more of the following
check or cashier’s check, provided any such chieck is drawn upon

certified check, bank check, treasurer’s

an institution whesc deposits are insured by a federal agency,
Borrower, this Sceurity
shall remain fully effective as if no acceleration bad occurred.
apply in the case of acceleration under Section 18,
20. Sale of Note; Change of Loan Servicer;

Funds Transfer, Upon reinstatement by

reinstatement sumg
forms, as selected by Lender: (a) cash; (2) moncy order; (e)
insmvmcntah‘ty or entily; or (d) Electronic
Instrurent snd ablipations sccured hereby
Rowever, this ripht 1¢ reinstale shall not

Notice of Grievance. The Note oT 2 partia) interest

in the Note (logether with this Security Instrument) can be sold ane or more times wit! out prior notice to

Borrower,

servicing obligations under the Note,

R

Teguires in connection with a notice
setviced by a Loan Scrvicer other

A sale might result in & chenge in the
Periodic Payments due under the Note and this Sccurity
this Security Instrument, and Applicable Law, Tzre also might be
one or more changes of the Loan Scrvicer unrelated 1o 2 sale of the Note,
Servicer. Borrower will be given written notiee of the change whi
new Lean Servicer, the address to which payments should he

entity (known as the “Loan Serv cer”) that collects
Instrument and performs of yor mortgage loan

If there is a change of the Loan
ch will state the name and address of the
mede and any other iu ‘ormation RESPA

than the purchaser of the Note, the morzgage loan sorvicing obligations

to Borrower will remain with the Loan Servicer or be transferred 10 & suceessor Loan Servicer and are not

assumed by the Note purchaser unless otherwise provided by the Note purchaser,
Neither Borrower nor Lender may commence, join, or be joined to any judicial astien (as cither an

individual litigant or the member
Seeurity Instrument or that alleges
reason of, this Security Instrument,
notice given in compliance with the

other party hereto a reasomable period after the giving of such notice 1o take corrctive action.
Applicable Law provides a time period which must elapse before cemain
period will be deemed 1o be reasonable for purposes of this
opportunity to cure given to Bomower pursuant to Section
Bomower pursuant to Section 18 shall be deemed 1o satisfy

21, Hazardous Substances,
substances defined as

FLORIDA - Single Family « Fannie MacFreddie Mac UNIFORM INSTRUMENT WITH MERS
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provision of, or :iny. duty owed by
notified the othe: parnty (with such
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following substances: gasoline, kerosene, other flammable or toxic petroleumn products, toxic pesticides
and herbicides, volarile solvents, materials eontaining asbestos or formaldebyde, and ridionctive Tnaterials;
(b) "Environmental Law" means federal laws and [aws of the jurisdiction wherc the Priperty is Tocaled that
relatc 10 health, safety or cnvironmenial protection; (c) “Environmental Cleanup” in.:ludes any rcsponsc
actian, remedial action, or removal action, as defined in Environmental Law; and (d; an “Envirenmoial
Condition” means s condition that can cause; contribute to; or othcrwise migger an Environmental Cleanup,
Borrower shall not cause or permit the presence, uge, disposal, storege, or rclease of any
Hazardous Substanccs, or threaten 1o releasc any Hazardous Substances, on or in the i’roperty. Bormower
shall not do, nor allow anyonc else to do, anything effecting the Property (2) that is in violation of any
Environmental Law, (b) which craates an Environments) Condstion, or (¢) whieh, due (2 the presence, use,
or rejeasc of a Hazardous Substance, creates a condition that adversely affects the vajpe of the Property.
The preceding two sentences shall not apply to the presence, use, o storage on the Property of small
quantities of Hazardous Substances that are gencrally recognized to be 8ppropriate t¢ normal residential
uses and lo maintenance of the Property (including, but not limited to, hazardous subs ances in consumer
products). ‘ ‘
Borrower shal) promptly give Lender written notice of (a) any investigaticn, claim, demand,
Eovernmental or regulatory Agency or private party invedving the Proparty

and any Haczardous Substance o Environmental Law of which Borrower has actual knowledge, (b) any

Environmenial Condition, including but not limited to, eny spilling, Jesking, discharge, clease or threat of

Telease of any Hazardous Substanee, and (c) any conditjon caused by the presence, use or rojease of
) Hazardous Substance which adversely affects the value of the Property. If Borrower leams, or is potified
by any povermnmental or regulatory autherity, or any private.party, that any removal or other remediation of

any Mazardous Substance affecting the Property s neeessary, Borrower shal) promptly take aft hecessary

remedial actions in accordance with Environmental Law. Nothing hercin shall creats any obligation on

Lender for an Environmental Ci eanup.
NON-UNIFORM COVENANTS. Borrower and Lender further covenant and a;rrec as follows:

- 21. Acceleration; Remedies.  Lender shall give notice to Borrower prior to acceleration

following Borrower’s breach of any coven®knut or agreement in this Security Insirement {but ot

Prior to acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall
Specify: (a) the defanit; (b) the action reguired to cure the default; (c) a date, not |ess tban 30 days

from the date the notlce js Eiven to Borrower, by which the default must be cured; and (d) that

failure to cure the default op or before the date specifled in the motice may result {2 acceleration of

the sums scoured by this Security Instrument, foreciosupe by judicial proceeding amd ssale of the

Property. The notice shall farther inform Borrower of the right to reinstate after acceleration and

the right tn assert in the foreclosure proceeding the non~existence of & default or any other defense of

Borrower to acceleration ang foreclosure, 11 the default is not cured on or before the date specificd

in the notice, Lender at its Option may require immediate payment lu full of al} sum: secured by this

Security Instrument without {urther demand and may foreclase this Security Instru nent by judicial

proceeding.  Lender shall be entitled 1o collect all expenses ineurred in pursuit g the remedies
FLORIDA - Single Family - Fannic Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS Farm 3010 104
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provided in this Sectinp 22, jocinding, but ot fimited to, reasonable attorneys’ fiss apd costs of title
evidence, -

23. Release, Upon payment of all sums secured by this Sceurity Instrument, Lender shall relcase
this Security Instrurment, Borrower shall pay any recordation coste. Lender may charge Borrower s fee for
releasing this Sceurity Instrument, but only if the fee ix paid 10 a third party for services rendered and the
charging of the fee is permitted under Applicable Law, '

24, Attorpeys' Fees. As used in this Sceurity Instrument and the Note, atiomeys* fees shall
include thosc awarded by an sppellate court and any anomcys’ fecs incurred in 3 bankritptey proceedin 2.

25. Jury Trial Waiver. The Borrower hereby waijves 2ny Tight 10 & tria) by Jury in any action,
proceeding, claim, or counterelaim, whether in contract or tor, at law or in equity, arising out of or in any
way related 10 this Security Instrument or the Note,

FLORIDA - Single Family - Fannje Mac/Fresaic Mac UNIFORM INSTRUMENT WITH MERS Form 3010 1/0(
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-BY SIGNING BELOW, Borrower Becepts and agrees to the terms and covennts containcd in this
Security Instrument and in any Rider sxccuted by Borrower and recorded with it,
Signed, sealed and defiverad in the presence of:

AA - é (Seal)
HARRY FRITZ ACK -Borrower

287 EGRET AVE
NAPLES, FLORIDA 34105

(Address)

C;W % v %fr{fwé’ (Seal)

CHERYL MARGRET MACK -Borrowser

(Address)

(Seal)
~—Baotrower

{Address)

(Seal
-Borrower

{Address)

FLORIDA - Single Family - Fanufe Mac/Freddie Mac UNJFORM INSTRUMENT WITH MERS Form 3010 1/0)
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STATE OF FLORIDA, County s5:

The foregoing instrument was acknowledged before me this i gaj( i @M—
CHERY]. MARGRET MA CK,
who is persenally known to me or who has produced £z Yp { m_g&ﬁ_@_ __ as identification,

FLORIDA - Single Family - Faonic Mac/Freddfe Mac UNIFORM INSTRUMENT WITH MERS Form 3010 1/01
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————

5 STATEOF__+ L
""" COUNTY OF [P
The foregoing instrument was acknowledged before me this /rl)%
day of [’/fd:ff . , 200ﬂ¢by Berry Fritz Mack
He is personally known to me or has produced a
Iviver Lirense as identification and who did not
take an oath.

Gre TQ&LCZ [N 4004

20 3 EHICA M SC/NC
Y MY CoMtzegion o0




: - ibRASE 27
. SSEEFAD i U E7EF54/29/14 10:59:30  Exhib
B8/31/3%242350%hg - H5e6834-2  Filed Qﬂé%%zl;of 22

*O0R: 4123 pg: 0823 *¥x

Lot 36, Block S, of that certain Subdivision known ag Connery v
According o the plat therep

anderbilt Beach Estates, Unit No. 3,
{recorded in Plat Book 3, Page 89,
Florita,

Public Records of Collicr County,
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GCMAC MORTGAGE, LLC
GMAC MORTGAGE, LLC
1100 VIRGINI DRIVE
FI, WASHINGTON, PA 19034
TLoan No.: 0601677259

Mortgagor (s) :

Property Address:

Original Balance;
Origination Date:

Payment Amount:
Interest Rate (Percent);

Loan Term (mo/yr):

BARRY F. MACK A/K/A BARRY FRITZ MACK A/K/A BERRY

FRITZ MACK
CHERYL M. MACK A/K/A CHERYL MARGRET MA CK A/K/A

CHERYL MARGARET MACK

287 EGRET AVE., NAPLES, FL 34]08

$990,000.00
OCTOBER 6, 2006

$5,874.60
7.125%

360 term

EXHIBIT "B"
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| 287 Egret Ave.
Naples,Fi. 34108
October 26. 2009
GMAC Mortgage - . . 1 T
Attn: Customer Care @ﬁ\% by - %‘Tﬂ%&%}ﬁ ‘J{
P.0. Box 4622 ' i %\Jm o W

Waterloo, 1A 50704-4622
RE: our mgt number
0601677259

Dear Sirs:

This letter is in respopse to our previous communications via mail and telephone
calls to you. Wec are still very confused about the fact that our hone is still in foreclosure,
We were served the papers on 8-22-09. They were issued by DEUTSCHE BANK

TRUST COMPANY.

We notified you right away. Your company has reasurred us that our mortgage is
current. and that we were not in any arrears with GMAC,

Our question still remains unexplained. How is it possible that a bank that we
have naver cven beard of, can issue foreclosure documents on our property. You have
told us that you did not sell our mortgage to any other financial facility.

PLEASE try to belp ns with this major problem. We both are elderly, and this
situation has caused us to be very upset and we remain very stressed out.. -

st

Chéréi M. Mack
77
) T
B2 Wi

Barry F. Mack

We will wait anxiously for your reply.

Sincerely,
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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
IN AND FOR COLLIER COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION

DEUTSCHE BANK TRUST COMPANY
AMERICAS AS TRUSTEE FOR RALI 2007QS3,

Plaintiff, ‘
| Case No.: 09-7336-CA

V.

BARRY F. MACK A/K/A BARRY FRITZ
MACK A/K/A BERRY FRITZ MACK, ET AL.

Defendants.
/

JUDGMENT CREDITORS/DEFENDANTS MACK’S MEMORANDUM OF LAW IN
OPPOSITION TO PLAINTIFF’S MOTION TO SET ASIDE FINAL JUDGMENT AND
FORNEW TRIAL

COME NOW Judgment Creditors/Defendants, BARRY F. MACK and CHERYL M

MACK, and file their Memorandum of Law in Opposition to Plaintiff’s Motlon to Set Aside,
Final Judgment and for New Trial of Plaintiff, DEUTSCHE BANK TR}'GST GOM,@\NY
m '

AMERICAS AS TRUSTEE FOR RALI 2007QS3, as follows: |

SUMMARY OF THE ARGUMENT ,

b Hd L] gy

19003 40 W37

Judgment Creditor/Defendants MACK obtamed a judgment agaihst Plﬁ‘mtﬁ? on a

counterclaim to Plaintiffs suit to foreclose a mortgage that was initiated in August of f509 and

concluded with a judgment in favor of the Macks on May 5, 2011
Plaintiff filed a motion dated July 11, 2011 that the judgment should be vacated pursuant

to Fla. R. Civ. P. 1.540(b), which provides equitable authority to a court to reverse a default

judgment if the moving party can show three factors

© 1. Excusable neglect during the course of litigation
2. Diligence in bringing the motion to vacate upon learning of the judgment; and

3. Meritorious defense.
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Defendants MACK respond and state that under the facts of the case and the law of the
State of Florida, Plaintiff’s motion to vacate does not show excusable neglect, due diligence or a
meritorious defense. Since 1.540, Fla. R. Civ. P. provides motions to vacate should be
entertained by courts on such conditions that are deemed just, it is an equitable remedy, and
subject to equitable attacks. Defendants MACK maintain that Plaintiff acted inequitably in
bringing the foreclosure suit, acted inequitably in maintaining the foreclosure suit, and has not
acted equitably in bringing its motion to vacate. Defendants MACK further maintain they would

be irreversibly harmed if the court vacated their judgment and order a new trial against Plaintiff

DEUTSCHE BANK.

ARGUMENT

I. Excusable Neglect

Plaintiff maintains that the excusable neglect entitles them to a reversal of the judgment
of May 5, 2011, is based on the fact that their attorney, the Law Ofﬁces'of David J. Stern, P.A.
informed them the file had been closed on September 3, 2009 and despite receiving a shower of
legal pleadings from the Macks over the next 18 months, failed to notify the attorney for
Deutsche Bank of the record activity and Deutsche Bank had no knowledge whatsoever of the
proceedings until they received a copy of the judgment sent directly to them by the Court and
received on May 11, 2011.

In support of their motion, they proffer four cases. The first, Beasley v. Girten, 61 S0.2d 179
(Fla. 1952), was a case where the court ordered a pretrial conference and neither the plaintiff nor
his counsel appeared and did not give reason for their actions. The court dismissed the case with
prejudice. The Supreme Court granted to Plaintiff under the precursor to our modern rule Fla. R.

Civ. P. 1.540, which was as follows:

“Although persistent refusal to attend might, in the interest of the justice,
require a dismissal without prejudice, we think for the reasons given that
such a dismissal upon the first infraction is too severe.”

Plaintiff also tenders the case of Anthony v. Schmitt, 557 So.2d 656 (Fla. 2d DCA 1990).
In the Anthony case the plaintiff was suing for wrongful death and the record demonstrated an
abysmal record of prosecution. When plaintiff’s counsel failed to appear for a scheduled status

conference, a trial court refused to consider a rehearing with motion and affidavits by the

2
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plaintiff’s counsel. The Second District Court of Appeal granted plaintiff relief and reversed the
dismissal stating, “typically, it is more appropriate for the trial court to require the trial attorney
10 atone for his own sins rather than visit them upon the attorney’s unfortunate client.”

The case of Wilson v. Woodward, 602 So.2d 547 (Fla. 2d DCA 1992), the trial court
dismissed the case upon the failure of Wilson’s attorney to appear at a summary judgment
hearing because of a secretarial error in the attorney’s office. The Second District Court of
Appeal reversed stating that, “the attorney presented uncontroverted evidence that he failed to
appear at the hearing because of a mistake and not because of any willful or flagrant act.”

Plaintiff presents Yusem v. Butler, 683 So.2d 1170 (Fla. 4th DCA 1996), where the trial
court refused to vacate a default stating, “appellant’s attorney, Richard H. Pearlman abandoned
his client without notice and vacated his Florida office. Accordingly, service of an amended
complaint by appellees on Perlman at the lawyers’ vacated Florida office and at some California
address could not be considered notice to his abandoned clients, whose faiiure to respond
constituted eXcusable neglect.”

The first three cases are cases in which cases were dismissed for an attorney’s failure to
appear at a hearing. In each case a motion to vacate the dismissal was brought showing a clerical
or scheduling error. The courts found that a dismissal with prejudice was too harsh for a single
instance of mistake when coupled with a showing of communication breakdown. The case of
Yusem v. Butler, was a case where a clerk’s default had been entered upon the failure of the
appellant’s attorney to respond to an amended complaint after he abandoned his clients without
notice and vacated his Florida office Id. |

These four cases are not on point. In the Mack case, there was case a cascade of
pleadings beginning in September 2009 and up to and including the very date of a trial in which
live testimony and evidence was presented overwhelmingly showing that Deutsche Bank
improperly maintained a foreclosure suit against the Macks and the Macks suffered severe
economic damages by being forced to sell their house under threat of foreclosure at a reduced
price and severe physical démages with the hospitalization of Mrs. Mack for a suicide attempt,
which ultimately led to renal damage and presently, Hospice care.

The shower of correspondence and legal documents that were served on the attorney

Deutsche Bank by Defendants MACK and the court were as follows:
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Answer to Complaint to Foreclose Mortgage, Affirmative Defenses and Counterclaim
— September 9, 2009.

Motion for Default — October 16, 2009.

Default — October 21, 2009.

Defendants’ First Request for Production — November 2, 2009.

Defendants’ Request for Designation of Corporate Representative — November 2,
2009.

Letter to Elsa Shum — November 18, 2009.

Defendants’ Notice for Trial — November 18, 2009.

Letter to Elsa Shum — December 28, 2009.

Motion for Referral to General Magistrate — July 30, 2010.

Notice of Case Management Conference — July 30, 2010.

Letter to Judge Hayes — July 30, 2010.

Order of Referral to General Magistrate — August 2, 2010.

Defendants’ Second Request for Production — September 21, 2010.

Letter to Judge Hayes - October 14, 2010..

Letter to Magistrate — October 14, 2010.

Recommended Order of General Magistrate on Case Management Conference —

October 21, 2010.

Order on Recommended Order of General Magistrate on Case Management
Conference — November 9, 2010.

Letter to Judge Monaco — with a copy sent certified mail to Elsa Shum on January 31,
2011.

Defendants’ Motion to Compel Discovery — February 2, 2011.

Cover letter to Clerk — February 2, 2011.

Letter to Shum — February 2, 2011.

Notice of Hearing Before General Magistrate — February 8, 2011.

Motion of Referral to General Magistrate — February 8, 2011.

Cover letter to clerk — February 8, 2011.

Letter to Judge Hayes — February 8, 2011.

Order of Referral to General Magistrate — February 10, 2011.

Order Setting Docket Sounding — February 16, 2011.

Order Setting Non-Jury Trial — March 16, 2011.

Report and Recommended Order on Defendants Motion to Compel Discovery —

March 17, 2011.
Order on Recommended Order of General Magistrate on Defendants’ Motion to

Compel Discovery — April 12, 2011.
Final Judgment — May 5, 2011.

A partial review of the file that Plaintiffs DEUTSCHE produced as the contents of the

Stern file, showed the following were present:

1
2
3.
4

. Notice of Hearing Before General Magistrate — February 8, 2011. *
. Cover letter to clerk — February 8, 2011.

Motion for Referral to General Magistrate — February 8, 2011.

. Letter to Judge Hayes — February 8, 2011.
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5. Letter to Shum — February 2, 2011.*

6. Copy of cover letter to Clerk — February 2, 2011

7. Defendants’ Motion to Compel Discovery — February 2, 2011.

8. E-mail from GHH to Stern — February 4, 2011. *

9. Letter to Judge Monaco — January 31, 2011. *

10. Order on Recommended Order of General Magistrate on Case Management
Conference — November 9, 2010.

11. Report and Recommended Order on Case Management Conference — October 21,
2010.

12. Letter to Judge Hayes — October 14, 2010.

13. Letter to Magistrate — October 14, 2010.

14. Cover letter to clerk - September 21, 2010.

15. Order of Referral to General Magistrate — August 2, 2010. *

16. Cover letter to clerk — July 30, 2010.

17. Notice of Case Management Conference — July 30, 2010.

18. Motion for Referral to General Magistrate — July 30, 2010.

19. Letter to Judge Hayes — July 30, 2010.

20. Letter to Shum — December 28, 2009.

71. Defendants’ Notice for Trial — November 18, 2009.

22. Default — October 21, 2009.

23. Answer to Complaint to Foreclose Mortgage, Affirmative Defenses and Counterclaim
— September 9, 2009.

24. Order of Referral to General Magistrate — undated. *

25. Order Setting Case for Docket Sounding — undated. *

26. Order on Recommended Order of General Magistrate on Case Management
Conference — undated.*

27. Order of Referral to General Magistrate — undated.

Each document produced to date in the Stern file shows receipt by the attorney for
Deutsche Bank; those with an asterisk were bar coded and entered into the data system of Stern’s
office. There can be no question this was a clerical error, but rather was a concerted, intentional
effort and act by the attorney of record for Deutsche Bank to not respond or participate in any
way.

Florida courts have overwhelmingly refused to entertain motions to vacate judgment
pursuant to Fla. R. Civ. P. 1.540(b) where an attorney failed to respond to pleadings, hearings
and other court activities. (See Herrick v. Southeast Bank, N.A., 512 So.2d 1029 (Fla. 3rd DCA
1997) - “excusable neglect sufﬁcient to warrant vacating a default is not shown by mere proof
that a defendant relied upon another to defend the action.”)

Bequer v. National City Bank, 46 So.3d 1199 (Fla. 4th DCA 2010), the appellate court
found that the trial court erred in setting aside a default where the appellee failed to establish
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excusable neglect stating, “[wlhile appellee’s inaction to respond to the complaint alone might
have constituted excusable neglect given the system appellees had in place, the failure to respond
to the complaint, when coupled with the correspondence sent on three different occasions
constitutes gross ﬁegligence.” Further, the court stated:

This court recognizes the ‘extremely high standard of review’ when
reviewing for gross abuse of discretion. Allstate Floridian Insurance
Company v. Ronco Inventions, LLC, 890 So.2d 300 (Fla. 2d DCA 2004).
However, if the court were to find that the particular facts of this case did
not violate the standard of gross abuse of discretion for failure to
demonstrate excusable neglect, we would be hard pressed to find
violations of this standard in other cases, and ultimately the standard
would effectively countenance any type of negligence as being

3 9

‘excusable’.

The case of Rivera v. Dept. of Revenue, 899 So.2d 1265 (Fla. 2d DCA 2005) is a child
support case where appellant appealed from an order setting aside a supplemental judgment
modifying child support where the appellant had filed a petition to modify his child support. The
DOR, representing his former wife, failed to file a responsive pleading or appear on a motion for
default. Mrs. Rivera filed a motion to set aside the final judgment pursuant to 1.540(b)
contending that the Department’s neglect of her case was excusable. The appellate court
reversed the order setting aside the supplemental order of child support stating that, “our review
of the record indicates that the trial judge intended to protect Ms. Rivera from the failure of
counsel provided to her by the Department of Revenue. Although we understand this laudable
motivation, it is the duty of the Department, not the trial court, to insure their clients receive
adequate representation.”

In the case of Wycoff v. Wycoff; 374 So.2d 614 (Fla. 4th DCA 1979) Aetna filed a motion
for relief from a judgment pursuant to Fla. R. Civ. P. 1.550(b) alleging that it had relied on
~ defendant Ewing’s attorney to provide a defense for Aetna, and by oversight or neglect no such
representation was provided. The appellate court reversed the trial court which granted a motion
fora stéy of execution pursuant to Rule 1.550 that errors of law do not constitute good cause for
granting a stay of execution on a final judgment any more than it can be treated as good cause for
relief under 1.540(b). Further, “negligence of counsel will not support the setting aside of
default judgment absent exigent circumstances.” (See also Westinghouse Credit Corp. v. Steven

Lake Masonry, Inc., 356 So.2d 1329 (Fla. 4" DCA 1978); Allen v. Wright, 350 So.2d 111 (F;a/
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1st DCA 1977); Sun Finance Corp. v. Friend; 139 So.2d 484 (Fla. 3d DCA 1962); Wrigtht v,.
Spears, 123 So.2d 689 (Fla. 3d DCA 1960).

The case of Kandell v. Patten, 375 So0.2d 356 (Fla. 4th DCA 1979), is a case in which a
trial court notified counsel of its intention to dismiss for lack of prosecution. Counsel
overlooked the case and it was disrrﬁssed. Abatement was. sought pursuant to Fla. R. Civ. P.
1.540(b) on the grounds of excusable neglect. The trial court granted reinstatement, the appellate
court reversed stating, “[t]o characterize the appellee’s inattention to this case over a period of
nearly two years -as excusable neglect would emasculate the finality of dismissals for lack of
prosecution and allow almost any inattention to a case to be described as excusable.”

The appellate courts in the State of Florida have uniformly found that a party will be
responsible for the inaction, inattention or failure to respond of its attorney, unless that
inattention is a unique, single act, coupled with some understandable mistake. Courts have
persistently maintained that when a party hires an attorney and entrusts a legal proceeding to that
attorney, any failure of counsel is their responsibility — not the court’s or the other party.

If the facts alleged by Deutsche Bank were supponed by evidence that, in fact, Stern
consistently failed to attend to the counterclaim over a period of 18 moﬁths, then undoubtedly
Deutsche Bank would have a cause of action against Stern for a lack of professional
responsibility. However, Plaintiff’s remedy is not to disturb a final judgment entered after a trial
on the facts and damages together with witnesses and documentation for which Deutsche Bank
chose not to request a rehearing and chose not to pursue an appeal. ‘

It should be noted nowhere in the affidavits and discovery adduced to date is there any
evidence that the Law Offices of David J. Stern, P.A. failed to adequately communicate with its
clients, GMAC and Deutsche Bank. Rather, Deutsche Bank relies solely on records exclusively
maintained by GMAC and partially adduced through discovery which do not show any
communication between. GMAC and the Law Offices of David J. Stern, P.A. of the counterclaim
or knowledge of the suit after September 3, 2009. Further, numerous affidavits by employees
and officers of GMAC and Deutsche Bark all state that they have no personal knowledge of any
communication and in almost every single case, nor would they have had any knowledge
because they did not ordinarily deal with Stern. However, the Macks maintain they were
continually calling GMAC during the fall of 2009 and into 2010 and have presented a letter
dated October 26, 2009, (Exhibit “A™) specifically referring to the foreclosure suit more than a
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month after DEUTSCHE BANK claimed that it had no further knowledge of the foreclosure suit
or counterclaim. For some completely unexplained reason on December 9, 2009, the Law
Offices of David J. Stern, P.A. filed a unilateral dismissal of its foreclosure suit (but which did
not disturb the Macks® counterclaim) when DEUTSCHE BANK and its agent GMAC had been
claiming that the file was closed on September 2, 2009 and there was no further activity

whatsoever.
The facts alleged by DEUTSCHE BANK allow only one of three different

interpretations: :

1. That Stern was gfbssly negligent and that Deutsche Bank, his client, was the
unparticipating victim. -

7 That Deutsche Bank and its agent/servicer GMAC did not maintain or produce viable
records to make any determination.

3. That Stern knowingly and actively failed to make any response to the Macks’

~ counterclaim and did so with the full consent and cooperation and knowledge of his

clients, Deutsche Bank and its servicer, GMAC.

Since the third possibility is the one most consistent with attorney-client relationships, it
should be the presumed fact in the absence of a strong showing of evidence to the contrary by
Deutsche Bank. Deutsche Bank and GMAC have failed to produce any affirmative proof of a
continuous failure to respond by Stern to almost 20 separate letters, pleadings and orders over a
period of 18 months. If GMAC had something to hide because they had guilty knowledge as to

why the foreclosure suit was wrongfully brought in the first place, the presumptlon would be

 strengthened by showing a motive on the part of GMAC, as agent for Deutsche Bank, to conceal

its misdeed in bringing the foreclosure. This presumption is further strengthened by the
continual refusal by GMAC to allow discovery into the circumstances involved in bringing the

foreclosure in the first place instead of honestly and openly admitting a mistake and throwing

itself on the equitable discretion of the court.

1L Due Diligence

The second prong that Plaintiff must meet is proving that it acted with due diligence in

moving to vacate the judgment once they learned of the existence of the judgment.

8
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To meet the due diligence requirements, Plaintiff alleges as follows:

Deutsche Bank first received notice of Defendant’s countersuit and the
final judgment on May 12, 2011. It quickly retained undersigned counsel,
conducted an immediate internal investigation and has attempted to
contact the attorneys at Stern, including Shum. Deutsche Bank is prepared
to move as quickly as the court desires to redress this situation.

If the assertion by Plaintiff that it received notice of the judgment on May 12, 2011 is
correct, then the motion to vacate on July 13, 2011 was exactly 62 days after Plaintiff first
received notice. The evidence will show that Plaintiff actually received notice of the final
judgment on May 11, 2011, by acknowledging receipt of a final judgment on that day from the
court (attached hereto as Exhibit “B”).

‘ Plaintiff gives no reason for the 62-day delay from the notice of the judgment to the filing
of the motion to vacate. Plaintiff had knowledge of the judgment on May 11, 2011. The
judgment was entered on. May 5, 2011. Therefore, Plaintiff still had 4 days under the Florida
Rules of Civil Procedure to bring a motion for rehearing pursuant to Fla. R. Civ. P. 1.530.
Plaintiff also had 30 days to file a notice of appeal pursuant to Fla. R. App. P. 9.110(b).
Although Plaintiff DEUTSCHE maintains that it immediately contacted its attorneys to perform
an investigation, the attorneys elected not to file an appeal within the time limits set forth in Fla.
R. App. P. 9.110. Instead, Plaintiff waited until July 13, 2011, after Plaintiff had been served
with a Subpoena for Deposition in Aid of Execution (attached hereto as Exhibit “C”). Further,
GMAC Mortgage, LLC, the servicer and corporation responsible for the conduct of the lawsuit
and the handling of the Mack loan was also served with a Subpoena Duces Tecum for Deposition '
in Aid of Execution on June 22, 2011 (attached hereto as Exhibit “D”). Only after receiving
notice of efforts to execute on the judgment did Plaintiff respond with their motion to vacate.
When presented with facts similar to the ones at issue in this case, Florida appellate courts have
not hesitated to reverse trial courts that granted motions to vacate pursuant to Rule 1.540(b). Fla.
R. Civ. P., with uniformity.

In the case of Otero v. Gov't Employees Insurance Company, 606 So.2d 443 (Fla. 2d
DCA 1992), the court found that the appellant, GEICO, did not move to vacate a default until
May 3, 1991, after having been mailed a copy of the final judgment on March 6, 1991, and was
guilty of gross negligence for failing to promptly moving to vacate and that, “it was therefore a

gross abuse of discretion to vacate the final judgment and the underlying default.” Further in

9
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Trinka v. Struna, 913 So.2d 626 (Fla. 4® DCA 2005), where the trial court set aside a final
default judgment, the appellate court reversed the order. Here, the attorney for the appellant
became aware of a clerk’s default on the case he had been retained in'to represent Struna. The
attorney failed to take any action or file a paper at that time, and a final judgment was entered on
July 1, 2003. On July 3, 2003, Struna filed a motion to vacate the default (some two days after
the entry of the final judgment). The court denied Struna’s claim of excusable neglect citing
Somero v. Hendry General Hosp., 467 So0.2d 1103 (Fla. 4th DCA 1985) statihg, “[t]he pattern
which emerges from these and the myriad of cases not cited here is best stated negatively: a
default will not be set aside where the defaulted party or his attorney (1) simply forgot or (2)
intentionally ignored the necessity to take appropriate action.” The court went on to cite
Westinghouse Credit Corp. v. Steven Lake Masonry, Inc., 356 So.2d 1329 (Fla. 4th DCA 1978),
“swift action must be taken upon first receiving knowledge of any default. Further delay in
excess of the time reasonably necessary to prepare and file a notice to vacate should prove fatal
absent some exceptional circumstance.” In Allen v. Wright, 350 So.2d 111 (Fla. 1 DCA 1997)
the appellate court struck down the trial court’s interlocutory order reversing a default noting that
the defendant became aware of the default in February 1997, and did nbt file a motion to vacate
until March 21, 1997. The appellate court found the lower court abused its discretion in setting
aside the default against Wright when he failed to move to vacate from time of learning of the
default of February and the filing of the motion on March 21, 1997.

In Bennett v. Halper, 248 S0.2d 522 (Fla. 3d DCA 1971), the appellate court approved a
trial court’s decision to deny a motion to vacate where counsel did not move to vacate within 34
days after knowledge of the judgment.

In the case of Lazcar Int’l, Inc. v. Caraballo, 957 So.2d 1191 (Fla. 3d DCA 2007), the
court found that a six-week delay from learning of a judgment to the filing of a motion to vacate
is a lack of due diligence as a matter of law. That court cited to Westinghouse, 356 So.2d at
1330, finding a six-week delay in the filing of a motion to vacate constituted a lack of due
diligence as a matter (’>f law. The court also cited Fischer v. Barnett Bank of South Florida, N.A,
511 So.2d 1087 (Fla. 3d DCA 1987), finding a five week delay in filing a motion to vacate
entirely inexcusable. They further referred to Bayview Tower Condo Association v. Schweilzer,
475 So.2d 982 (Fla. 3d DCA 1985) finding a one-month delay showed a lack of due diligence.
Also referred to was Allstate Floridian Ins. Co. v. Ronco Inventions, LLC, 890 So.2d 300 (Fla.

10
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2d DCA 2004) finding a seven-week delay was unreasonable.

In the case of Westinghouse, 356 So.2d at 1329, the appellate court did not hesitate to
reverse a trial court that had set aside a final judgment after default stating, “[ylet there are two
areas where the courts have consistently upheld defaults and both are factors in this case. First,
failure of the attorney to act with no good reason given (citation omitted). Second, failure to
immediately act upon learning of the default. (citation omitted).” In the Westinghouse case, the
defendants turned over the complaint to a lawyer who failed to do anything to justify his
inactions by reporting a disappearance of the pleadings. Four weeks after three copies of the
complaint were served, the defendants waited a further seven weeks before attempting to vacate,
which was 30 days after receipt of the final judgment. The appellate court stated:

The message is clear. Negligence by a litigant’s representative may be
grounds for an independent suit, but it will not support the setting aside of
a default judgment save under exceptional circumstance. Moreover, swift
action must be taken upon first receiving knowledge of the default.
Further delay in excess of the time reasonably necessary to prepare and
file a notice to vacate should prove fatal, absent some exceptional
circumstance. In the case at bar, we find the attorney’s inaction
unacceptable and the delay, after learning of the default, unexceptional.
As such, there exists no excusable neglect under Fla. R. Civ. P. 1.540(b).

The appellate court in Allstate Floridian Ins. Co., found that the trial court’s entry of an
order setting aside a default upon a motion filed seven weeks after learning of the entry of a final
judgment was a gross abuse of discretion by the trial court and reversed. The appellate court
cited several cases regarding due diligence and found that a one-week delay had been ruled to be
due diligence, a three delay was a reasonable exercise of diligence; 6 days was considered due
diligence; and 15 days was accepted due diligence; and a next-day filing was reasonable. The
court suggested that a rule of thumb in determining what is a reasonable amount of time to bring
a motion to vacate a default after learning of a default should be 20 days. In this case, the
appellate court found there was a shower of notices leading up to the default, and therefore a
seven-week delay was unreasonable.

In Bailey v. Deebold, 351 So.2d 355 (Fla. 2d DCA 1977), the appellate court reversed the
trial court which had set aside a default upon a motion to vacate finding the moving party was
guilty of gross neglect stating, “[w]here a party, as here, admits to notice of default in May, the
subsequent entry of a final judgment against him, two separate garnishment judgments and the

11
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institution of a separate creditor’s complaint before he initiates a response he does not justify the
delay or show ‘excusable neglect™.”

Plaintiff’s explained delay in failing to immediately moving the court to vacate the
default was 63 days after first learning of the default was gross negligence and inexcusable
neglect, which alone would defeat their motion to vacate. However, coupled with the fact that
Plaintiff only made efforts to vacate the default after being subject to execution, and further
having its agent who was responsible for maintaining the suit served with a subpoena in aid of
execution shows that it was not remorse over mistaken failure to attend to the counterclaim, but
rather fear of collection efforts instituted by the Macks that motivated Plaintiff’s motion to
vacate.

III.  Meritorious Defense
Plaintiff maintains in its motion to vacate pursuant to 1.540(b), Fla. R. Civ. P. thatit has a
meritorious defense. However, it admits the basic facts of the counterclaim leading to the
judgment in favor of the Macks because GMAC as the agent for Plaintiff wrongfully filed a
foreclosure suit against the Macks, and wrongfully maintained the fdreclosure suit when the
Macks were not in arrears on their payments. The meritorious defenses they discuss then fall
into three categories.

a. Plaintiff complains under its allegations of a meritorious defense that the filing of
lis pendens is insufficient to constitute actionable publication. They fail to acknowledge that the
foreclosure lawsuit was actionable because it was wrongfully filed. The lis pendens was filed in
support of a wrongfully filed action. Additionally, Plaintiffs maintain Defendants Mack failed to
allege that Plaintiff knew or should of known that the filing of a lis pendens resulted in
reluctance by other parties to deal with Defendants. This allegation is not only countered by the
direct quote from the Mack’s complaint, it is also contrary to a basic understanding of what a lis
pendens is, which is a notice to all parties to induce them not to deal with a defendant under
foreclosure because all rights acquired would be secondary to the foreclosure judgment.

b. Plaintiff also claims the complaint failed to allege special damages. However,
special damages have been defined to be those damages which would not necessarily flow from
the lawsuit as maintained, and must be specifically plead Land Title of Central Fla. v. Jimenee,
946 So.2d 90 (Fla. 5th DCA 2006). The Macks allege their efforts to sell the property were
hampered by Plaintiff’s foreclosure suit and therefore it would naturally flow that the sale price

12
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would be less than if the Macks were not hampered by the actions of Plaintiff.

c. Plaintiff goes on to complain about the amount of damages. However, they do
not cite a single case where a judgment debtor has received relief from the amount of damages
under a 1.540(b) motion.

d. Plaintiff saves its most detailed argument for an apparent inconsistency in the
preliminary findings of fact in the judgment, and cite the specifically listed sale price of
$1,156,000.00 from paragraph 8 as opposed to the appraisal by the expert of $1,275,000.00.
This difference was calculated to be $118,500.00. However, the Macks testified their property
was worth at least as much as the appraiser had valued it, and in fact should have been worth in a
range up to the listing price in paragraph 6 of $1,499,000.00. The actual finding of damages in
the judgment was $296,920.05, which was an amount of money approximately between the two
valuations presented by the real estate appraiser and the Macks, less the actual sale price of the
property. The judgment is clear and without ambiguity that the damages are $296,920.05 for
damages to the value of the real estate, $150,000.00 in emotional anguish pain and suffering of
Defendant, Cheryl Mack, and prejudgment interest from the date of sale to the date of judgment
of $22,550.22, for a total of $469,470.27 “for which let execution issue forthwith.” Plaintiff is
arguing that this judgment is inconsistent, which not only is untrue, but an objection to an
inconsistent judgment must be made in a timely fashion (10 days from entry for a rehearing, or
30 days for an appeal). Courts in the State of Florida have uniformly found that failure to make
timely objection to verdict cannot be waived by the passage of the time period for motions for
new trial and appeals. See Repub. Svcs. of Florida v. Poucher, 851 So.2d 866 (Fla. 1st DCA
2003); Keys Co. v. Rocky Graziani, Inc., 406 So.2d 100 (Fla. 3d DCA 1981); Wiggs & Maale

Cownst. Co. v. Harris, 348 So.2d 914 (Fla. 1% DCA 1977); Tunnage v. Green, 947 So. 2d 687

(Fla. 4% DCA 2007).

Further, courts have denied this type of relief under Rule 1. 540(b) See
Commonwealth Land Title v. Freeman, 884 So0.2d 164 (Fla. 2d DCA 2004), stating “Rule
1.5640(b) is intended to. provide relief from a judgment only under a limited set of
circumstances.” Florida courts have further maintained that it is a “well-settled” rule that “where
a court is legally organized and has jurisdiction of the subject matter and the adverse parties are
given an opportunity to be heard, then errors, irregularities or wrongdoing in proceedings, short

of illegal deprivation of opportunity to be heard, will not render the judgment void.” See

13
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Phenion Dev. Group, Inc. v. Love, 940 So.2d 1179 (Fla. 5th DCA 2006); Leach v. Salehpour, 19
So.3d 342 (Fla. 2d DCA 2009), citing Pompano Atlantis Condo Ass’n v. Merlino, 415 So.2d 153,
154 (Fla. 4th DCA 1982) - “[Rule 1.540] only envisions ‘mistakes’ made in the ordinary course
of litigation and does not contemplate judicial error.” Further, the court in Leech cited to Malone
v. Percival, 875 So.2d 1286, 1288 (Fla. 2d DCA 2004) (citations omitted), stating:, “Instead,
‘judicial errors’ which include errors that affect the substance of a judgment must be corrected
within ten days pursuant to [rule 1.530] or by appellaté review.” The court went on to state, “a
trial court may vacate a final judgment and order a new trial ‘on its own initiative’. However, in
order to do so, the court must act ‘[n]ot later than 10 days after entry of judgment.” In the Leach
case, the appellate court reversed an order setting aside a final judgment in the trial court that
was against appellant Leach and noted that if the trial court treated the motion of Salehpour’s
motion as one filed pursuant to Rule 1.540 it abused its discretion by vacating the judgment and
granting Salampour new trial because such relief exceeds the scope of 1.540. Leach, 19 So.3d
at 345. However, if the trial court ordered a new trial on its own initiative pursuant to Rule
1.530(d) it erred as a matter of law by not adhering to the time limits of the rule. Id.

Federal courts have also been in line with Florida courts as to the definition of what
constitutes excusable neglect. In the case of Pioneer Investment Services Company v. Brunswick
Associates Limited Parmership, 507 U.S. 380 (1993), although the United States Supreme Court
found excusable neglect where there was a late filing of a proof of claim in bankruptcy, it found
the lower appellate court erred when it failed to attribute to the client the fault of their counsel,
“thus, in determining whether respondent’s failure to timely file was excusable, the proper focus
is upon whether the neglect of respondents and their counsel was excusable ” Jd. (emphasis
added) Further, “petitioner voluntary chose this attorney as his representative in this action, and
he cannot now avoid the consequences of the acts or omissions of this freely selected agent. Any
other notion would be wholly inconsistent with our system of representative litigation, in which
each party is deemed bound by the acts of his lawyer-agent and is considered to have ‘notice of
all facts, notice of which can be charged upon ‘the attorney.” Id. The Supreme Court went on to
say that it would not have overturned the bankruptcy court denying excusable neglect ‘were
there any evidence of prejudice to petitioner or to judicial administration in this case, or any

indication at all of bad faith, we could not say that the Bankruptcy Court abused its discretion in

declining to find the neglect ‘excusable.’” 1d

14




12-12020-mg Doc 6834-4 Filed 04/29/14 Entered 04/29/14 10:59:30 Exhibit D
Pg 15 of 18

IV. Adverse and Prejudicial Effect on Defendants’ MACK to vacation of judgment

Mr. and Mrs. Mack were awarded $150,000.00 for pain and suffering for the filed and
maintained foreclosure against them in the fall of 2009. The pain and suffering element came
about because Mrs. Mack, under pressure from the threat of foreclosure, took an overdose of
Ambien at her home in a suicide attempt. When her neighbor called a short time later and spoke
to her, she realized Mrs. Mack was incoherent and sent an EMS crew to her home to take her to
the hospital. She was hospitalized for seven days, leaving her with permanent kidney damage.
This evidence was presented to the trial court at the trial on May 5, 2011, which was the basis for
the award of damages. Mrs. Mack currently resides in New Jersey and is under Hospice care for
several conditions, including kidney damage. She maintained at her deposition of April 4, 2012
that the kidney failure had either caused or exacerbated her other conditions which led her to be
placed under Hospice care. Mr. Mack maintained in his deposition of April 4, 2012 that her
condition is terminal and her prognosis is that she will die within six months.

Should Mrs. Mack die due to the injuries for which she received the pain and suffering
award, and if Plaintiff DEUTSCHE BANK’s motion to set aside were granted and trial ensued, it
those claims would have to be filed by her estate under the Florida Wrongful Death Act. Under
the Florida Wrongful Death Act, Fla. Stat. § 768. 16, et seq., a decedent may not recover for pain
and suffering, but rather the damages are limited to those suffered by the survivors as
enumerated in the statute. Mr. Mack, her only survivor, is 74 years old, and any loss of income
or companionship that would be authorized under the statute to him would have to be amortized
over his life expectancy according to mortality tables. Therefore, the damages recoverable by
Mrs. Mack’s estate would be significantly impacted and reduced from those awarded to her at
trial, since lher pain and suffering would not now be recognized.

Florida courts have maintained that one of the factors to be considered as to whether or
not a judgment should be vacated Would be prejudice that would inure to adverse party upon a
motion to vacate a judgment (see John Crescent, Inc. v. Schwartz, 382 So.2d 383 (Fla. 4th DCA
1980), “the failure of a party to take the required steps necessary to protect its own interests
cannot, standing alone be grounds to vacate judicially authorized acts to the detriment of other

innocent parties. The law requires certain diligence of those subject to it, and which diligence is

not likely excused.” See also, Carter v. Lake County, 840 So.2d 1153 (Fla. 5 5t DCA 2003)
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w“whether the failure to abide by a specified time limit constitutes excusable neglect is in essence
an equitable one which should take into account all of the relevant circumstances including
prejudice to the other party, the reason for the delay, the duration of the delay, and whether the

movant acted in good faith.”

V. Inequitable Conduct of Plaintiff Prevents the Court from Granting Equitable
Relief to Deutsche Bank

Plaintiff seeks relief pursuant to Rule 1.540(b), Fla. R. Civ. P., which provides that the
court should grant relief on such terms as 10 it may seem just. In Carfer, the cbm’c determined
that this, in fact, is an equitable remedy and subject to equitable principles and equitable defenses
Carter, 840 So.2d at 1153. Defendants MACK maintain that the evidence generated in
discovery shows that Plaintiff wrongfully filed the foreclosure suit when Defendants Mack were

“not in default; that the filing of suit was done only after Defendants MACK came to GMAC
Mortgage, LLC, the agent for Plaintiff seeking government-mandated relief under the HAMP
program, which allows for payment reductions and a reduction of interest rate and an extension
of a term of a mortgage; and that GMAC Mortgage, LLC, realizing in July and August 2009 that
the income of the Macks ($5,800.00) was insufficient to support a mortgage payment of
$5,100.00, sought to foreclose on the home to reduce their exposure on a sub- standard loan,
instead of helping under HAMP. However, Plaintiff had no authority to initiate foreclosure
action as long as the Mack loan was current, even if it came to the conclusion there was
insufficient income to make the payments. Upon the transmission of the foreclosure suit to the
offices of the Law Offices of David J. Stern, P.A., the attorney for Plaintiff, GMAC Mortgage,
LLC, GMAC was advised of difficulties in bringing the foreclosure suit. Since GMAC
Mortgage, LLC has redacted the notes from the Title Information Sheet of the Law Offices of
David J. Stern, P.A. dated August 8, 2009, Defendants MACK do not know exactly what the
substance of the difficulty was. However, a reasonable inference can be made that, in fact,
continuance of the foreclosure suit was not legally supportable. Even though Plaintiff, through
its agent GMAC, maintains that it told its attorney, Law Offices of David J. Stern, P.A. to close
the file on September 2, 2009, the file waé not closed by the time the Mack’s filed an answer and
counterclaim on September 9, 2009 challenging, among other things, the authority and right of

GMAC and Deutsche Bank to bring the foreclosure in the first place. The bank, through its
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agent, GMAC, has exclusive knowledge of the advice given by their attorney, David J. Stern,
and their conduct and knowledge during the suit. GMAC has controlled all of the discovery,
only allowing those portions of discovery that would be of benefit to their case. They have
redacted and resisted any discovery concerning GMAC’s actual conduct during the foreclosure
and counterclaim and have continuously cited a lack of knowledge.

If the court were to now grant Plaintiff’s motion to vacate, the Court would be allowing

GMAC as the agent for Plaintiff to have a second bite at the apple despite the following:

a. GMAC had unclean hands in bringing the foreclosure suit in the first place because
there was no default and they knew it.

b. GMAC negligently failed to recover Stern’s files in a timely manner and to review
them to determine what must be done. Had GMAC recovered the files in a timely
fashion, it would have discovered the litigation was continuing because Stern’s files
contained notification of the continuing counterclaim, not only through the discovery
requests, but the multiple and continuing orders and pleadings filed in the Collier

County Circuit Court and received by Stern as indicated in Plaintiff’s discovery

responses.

WHEREFORE, Defendants, BARRY F. MACK and CHERYL M. MACK, pray that
Plaintiff's Motion to Set Aside Judgment and for New Trial be denied; that the amount of the
judgment plus accrued interest be paid from the bond; that the remainder of the bond be held in

escrow pending determination of an award of attorney’s fees, and; all such other relief as this

7 7\//5%
David F. Garber, Esq. l

Florida Bar No. 0672386

court deems just and proper.

GARBER, HOOLEY & HOLLOWAY, LLP
700 Eleventh Street South, Suite 202
Naples, Florida 34102-6777

(239) 774-1400 Telephone

(239) 774-6687 Facsimile
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CERTIFICATE OF SERVICE

[ certify that a copy of this document was faxed and mailed to the persons listed below on
this /4~ day of April, 2012.

Christian W. Hancock, Esq.

Bradley Arant Boult Cummings LLP

Bank of America Corporate Center

100 N. Tryon Street, Suite 2690

Charlotte, NC 28202

704.332.8858 Facsimile

John Smith T, Esq.

Bradley Arant Boult Cummings LLP
One Federal Place

1819 Fifth Avenue North
Birmingham, AL 35203-2104
205.521.8800 Facsimile

Stanley A. Bunner, Jr., Esq.
Salvatori, Wood, & Buckel, P.L.

9132 Strada Place, Fourth Floor
Naples, FL 34108 /
30 -

239.649.1706 Facsimile
Dav1d F. Garber, Esq.
Attorney for Defendants MACK
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Eduardo Lichi, M.D.

1019 Crosspointe Drive, #3 = Naples, Florida 34110 = (239) 262-2058

December 1, 2009

To Whom it May Concem:

Mrs. Cheryl Mack has been a patient of mine since 2005. Recently, her depression and
drinking exacerbated secondary to facing potential foreclosure to the point of the patient
becoming a danger to self and requiring hospitalization.

If | can be of any further assistance, please contact me.

Sincerely
0 07

Eduardo Lichi, M.D.
El/Is

cc: C. Mack

Adult Psychiatry = Psychotherapy
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IN THE CIRCUIT COURT OF THE
" TWENTIETH JUDICIAL CIRCUIT IN AND
FOR COLLIER COUNTY, FLORIDA

CASE NO.: 09-7336-CA

DEUTSCHE BANK TRUST COMPANY

AMERICAS AS TRUSTEE FOR RALI2007QS3, 2
2 T

Plaintiff, = @

& 5T o
v. _ : 15‘%‘&9@‘% = %C_
BARRY F. MACK, et al., i o 7 %
Defendant. . : % - 5
| o -]

o PLAINTIFF’S MOTION TO SET ASIDE ' N <

FINAL JUDGMENT AND SET NEW TRIAL

. Plaintiff Deutsche Bank Trust Company Americas as Trustee for RALI2007QS3
(“Deutéche Bank”) moves this Court to set aside the Final Judgment against Deutsche Bank and

set a new trial. In support of this Motion, Deutsche Bank, which was never informed by

previous counsel of Defendants’ countersuit or any of the court filings or other activities

leading up to the defaulf judgment, states as follows:

INTRODUCTION

Deutsche Bank hired counsel to prosecute a foreclosure action against Defendants and
shortly thereafter instructed counsel to voluntarily dismiss the suit. Completely unbeknownst to
Deutsche' Bank, Defendants filed an answer and counterclaims against Deutsche Bank. In the
last c'ommunication received by Deutsche Bank, previous counsel informed Deutsche Bank that
the lawsuit had been dismissed and that the case was over. For reasons presently known only to
previous counsel, Deutsche Bank was never informed about Defendants’ countersuit. Deutsche

Bank only learned of the entry of the default when it received a copy of the Final Judgment after

1/2188969.11
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it was entered on May 5, 2011. In the short time since learning of the default, Deutsche Bank
has rétained counsel, conducted an intensive internal investigation, and endeavored tQ contact

prior counsel. As is well known, prior counsel is, and has been for some time, the subject of |
widespread negative publicity and legal investigations for unethical conduct and malpractice. As
a result, Deutsche Bank terminated ifs felation_ship with prior counsel last year. Deutsche Bank
should not be penalized for the failures of its prior counsel to put forward any defense
whatsoever to Defendants’ countersuit, a defense which as shown below, is meritorious and

should be at least given a proper hearing.

STATEMENT OF UNDISPUTED FACTS

L. Defendants Barry F. and Cheryl M. Mack (“Defendants” or the “Macks”)
executed a mortgage, which is secured by property located at 287 Egret Avenue, Naples, FL
34108, and is the subject of this action (the “Mgck Loan”). The Mack Loan is part of the
Residential Accredit Loans, Inc. Trust 2007-QS3, Mortgage Asset-Backed Pass-Through
Certificates Series 2007—QS3 (the “Trust”). (Affidavit of J. Aguirre, aﬁached hereto as Ex. 1, at
9 3; Affidavit of R. Reyes, attached hereto as Ex. 2, at § 3).

2. The Trust is governed by a Pooling and Servicing Agreement (“PSA”), dated as
of December 1, 2006. Pursuant to the Series Supplement, dated as of February 1, 2007, to the
Standard Terms of the PSA, Deutsche Bank serves as the Trustee of the Trust and Residential
Funding Company, LLC (“RFC”) as the Master Servipe_r. (Aff. of J. Aguirre, at  4; Affidavit of
R. Reyes, at §2).

3. Pursuant to a’ sub-se.rvicing agreement between RFC and GMAC, GMAC serves
as the sub-servicer of the Trust. (Aff. of J. Aguirre, at § 5).

4. °  On or about October 25, 2006, GMAC mailed to Defendants its Welcome Letter,

1/2188969.11
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which advised Defendants that GMAC had obtained the servicing rights to their loan. GMAC.
serviced the Mack Loan until the time that Defendants sold the subject property and satisfied the

mortgage debt. (Zd. at §6).

5. On July 24, 2009, GMAC instructed the Law Offices of David J. Stern, P.A.
(“Stern”) to prosecute a foreclosure action on behalf of Deutsche Bank against Defendants. (/d.
atq 7).

6. Pursuant to GMAC’s instructions, on August 20,‘2009, Elsa H. Shum (“Shum”),
an attorney with Stern, filed a Complaiht to fofeclose Mortgage on behalf of Deutsche Bank.
(Id at 1 8).

7 At the time of the filing of the Complaint, GMAC believed that the Mack Loan

was in default, and the Macks and GMAC were engaged in loss mitigation discussions. (/d. at q

9).

8. GMAC subsequently discovered that the loan was not in default and, on

September 2, 2009, instructed Stern to “close and bill” the file. That same day, Stern confirmed

that the file had been closed. (/d. at 9 10).

9. Between September 2, 2009 and May 12, 2011, GMAC and Deutsche Bank did

not receive any notices from Stern, the Defendants, Defendants’ counsel or the clerk’s

office regarding this action. GMAC and Deutsche Bank believed the matter was closed. (/d. at

9 11; Aff. of R. Reyes, at ] 5).
10. Unbeknownst to GMAC and Deutsche Bank, on September 11, 2009, Defendants

answered the Complaint, and asserted counterclaims against Deutsche Bank. Stern provided no

notice to GMAC or Deutsche Bank of Defendants’ answer or counterclaims. (Aff. of J. Aguirre,

at § 12; Aff. of R. Reyes, at ﬂ'S).

1/2188969.11
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11, On October 19, 2009, Defendants filed a Motion for Default against Deutsche

Bank. The filed copy of the Motion for Default reflects service to Shum at Stern, but neither

Shum nor anyone at Stern provided any notice to GMAC or Deutsche Bank of the Motion for

Default. (/d at | 13; Aff. of R. Reyes, at ] 5).

12. On October 21, 2009, the Court entered a default against Deutsche Bank. The
filed copy of the Clerk’s entry of Default reflects service to Shum at Stern, but neither Shum nor
anyone at Stern provided any notice to GMAC or Deutsche Baﬂk of the entry of Default. (Aff.
of J. Aguirre, at § 14 | |

13.  Thereafter, Defendants served various discovery requests and other filings on
Shum at Stem, including (a) on November 3, 2009, a Re;quest for Production and a Request for
Designation of Corporate Representative; (b) on September 22, 2010, a Second Request for
Production 'on Stern; (¢) on February 4, 2011, a Motion to Compel Discovery. Neither Shum nor

anyone at Stern communicated with GMAC or Deutsche Bank in any way about any of these

- papers. (Aff. of J. Aguirre, at § 15; Aff. of R. Reyes, at § 5).

14, On December 8, 2009, Stern filed a Notice of Voluntary Dismissal and Release of

Lis Pendens. (Aff. of J. Aguirre, at § 16).

15. On March 3, 2011, there was a hearing on Defendants’ Motion to Comﬁel. No
attorney appeared on behalf of Deutsche Bank, WhiCh had no notice of the hearing. (/d. at§ 17).
16, On May 5, 2011, fhe Court held a non-jury trial in which it awarded damages in
the amount of $469',470.27 to Defendants and reserved ruling on attorneys’ fees. No attorney
appeared on behalf of Deutsche Bank, which had no notice of the trial. (Id. at § 18).
17. To reiterate, between September 2, 2009 when GMAC instructed Stern to close

the file, and May 5, 2011 when the Court conducted a trial and entered Final Judgment, neither

1/2188969.11




29/14 Entered 04/29/14 10:59:30 Exhibit G
Pg 5 of 30 N

- 1'2-120205mg Doc 6834:7  Filed 04/
GMAC nor Deutsche Bank received any notice regarding any of the pleadings, motions; aﬁd
correspondence sent in this action. (/d at § 19; Aff, of R. Reyes, at 9 5). |

18'. Deutsche Bank first learned about Defendants’ céuntersuit and the subsequent
case history on May 12, 2011. (Aff. of R. Reyes, at  5). Deﬁtsche Bank immediately referred
the matter to GMAC, which began investigating and hired the undersigned legal counsel. (Aff.
of J. Aguirre, at § 20).

19.  In 2010, national news reports were widely circulating about alleged unethical
and possibly illegal conduct by Stern after Federal National Mortgage Association (“Fannie
Mae”) and Federal Home Loan Mortgage Corporation (“Freddie Mac”) terminated their
relationship with Stern on or about November 3, 2010. (See id. at  21; see also Nick Timiraos,
Fannie,  Freddie Cut Ties té Firm, ~ Wall St J, Nov. 3, 201b0,
hﬁp://online.wsj .com/article/SB10001 424052748.704462704575 590342587988742.html.; |
Bloomberg News, Fannie and Freddie Drop -Florida Law Firm, N.Y. Times, Nov. 2,‘2010,
http://www.nytimes.com/2010/1 1/03/business/03mortgage. html).

20.  In November 2010, in reaction to the allegations and .upon conducting its own
investigations into the files being handled by Stern, GMAC terminated its relationship with
Stern. (Aff. of J. Aguirre, at 22).

21. On March 4, 2011, Stern sent a letter to all of the chief judges of the Florida
Cfrcuit Courts in which he announced that he was stopping all foreclosure-related operations in
the State of Florida as of March 31, 2011. (See id, at 1 23; see also Letter from David J. Stern

regarding Law Offices of David J. Stern, P.A. cases in your circuit, dated March 4, 2011).

1/2188969.11
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ARGUMENT
L The Final Judgment against Deutsche Bank should be set aside.
A, Deutsche Bank can establish excusable neglect and a meritorious defense.

It is well established that under appropriate circumstances courts should “liberally set
aside defaults for failure of a defendant to pléad so as to allow a determination of the controversy
on the merits.” Cnty Nat’l Bank of No. Miami Beach v. Sheridén, 403 So. 2d 502, 503 (Fla. 4th
DCA 1981); N. Shore Hosp. -Inc. v. Barber, 143 So. 2d 849, 853 (Fla. 1962). If there is any
reasonable doubt in the matter of vaéating a default, it should be resolved in favor of V graﬁting the
application and allowing the tr'iafl upon the merits. See Barber, 143 So. 2d at 853; see also

Khubani v. Mikulic, 620 So. 2d 800, 801 (Fla. 2d DCA 1993).

Rule 1.540(b) of the Florida Rules of Civil Procedure sets forth the standard for relief

from judgment, decrees, or orders as follows:

On motion and upon such terms as are just, the court may relieve a
party or a party’s legal representative from a final judgment,
decree, order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; . . . The motion shall
be filed within a reasonable time, and for reasons (1), (2), and (3)
not more than 1 year after the judgment, decree, order, or
proceeding was entered or taken. A motion under this subdivision

- does not affect the finality of a judgment or decree or suspend its
operation. This-rule does not limit the power of a court to entertain
an independent action to relieve a party from a judgment, decree,
“order, or proceeding or to set aside a judgment or decree for fraud
upon the court.

Fla. R. Civ. P, 1.540(b). In Florida, the party seeking to set aside a final 'judgment bears the
burden of demonstrating (1) excusable neglect, (2) a meritorious defehse, and (3) due diligence.
See Geer v. Jacobsen, 880 So. 2d 717, 720 (Fla. 2d DCA 2004) (citing Coquina Beach Club

Condo. Ass'n Inc. v. Wagner, 813 So. 2d 1061, 1063 (Fla. 2d DCA 2002)).

1/2188969.11
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1. Excusable Negléct

“Excusable neglect must be proven by sworn statements orvafﬁdavits.” Id. (quoting
DiSarrio v. Mills, 711 So0.2d 1355, 1356 (Fla. 2d DCA 1998)). In the present case, Deutsche
Bank has attached sworn affidavits demonstrating that, until May 12, 2011, Deutsche Bank (and
its servicer, GMAC) had no notice of Defendants’ countersuit or any court paper served in this
action after September 2, 2009. (See Aff. of J. Aguirre, at ] 11-15, 19; Aff. of R.Reyes, at § 5.)
According to file-stamped copies, the Answer and Counterclaims were served on Shum at Stern
on September 11, 2009. However, as attested in the affidavits, neither Shum ﬁor anyone at Stern
gave any notice to Deutsche Bank or GMAC of the Defendants’ countersuit. Deutsche Bank’s
failure to respond to the Counterclaim and subsequent motions and. papers is solely'the result of
the acts and omissions of Stern.

Deutsche Bank only became aware of Defendants’ counterclaims after the Final
Judgment had already been entered by the Court. Consequently, this is not a case where an
attorney committed a tactical error or a judgmental mistake. Nor is this a situation where a party
- either intentionally or negligently i gnor@d notices or simply chose not to respond. Rather, this is
a case where a client was completely unaware of claims against it because of its former
attorney’s failure to take any action whatsoever, such failure constituting an abdication of the '
attorney’s ethical responsibilities to the client.

Deutsche Bank should not be penalized for the gross misconduct of its prior counsel. See
Wzlson v. Woodward, 602 So. 2d 547, 549 (Fla. 2d DCA 1992) (“Although the court has the
authonty to discipline counsel for failure to comply with the rules of civil procedure, ordinarily
any punishment should be imposed upon the attorney and not the litigant.”); see also Beasley v.

Girten, 61 So. 2d 179, 181 (Fla. 1952) (eXplaini.ng that dismissal with prejudice would in effect
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punish the litigant instead of his counsel); Anthony v. Schmitt, 557 So. 2d 656, 662 (Fla. 2d DCA
1990) (“Typically, it is more appropriate for the trial court to require the trial attorney to atone
for his own sins rather than visit them upon the attorney’s unfortunate client.”).

The present case is similgr to Yusém v. Butler, 683 So. 2d 1170 (Fla. 4th DCA 1996). In
Yusem, the plaintiff’s attorney served an amended complaint on the defendants’ attorney, but the
defendants’ attorney had abandbned his clients without notice and vacated his office. Id at
1171. The defendants failed to respond, and the trial court entered a default against them. Id.
The defendants subsequently mox}éd fo vacate the defaﬁlt, but the trial court denied their motion
té vacate. /d On appeal, the Fourth District Court of Appeal reversed, holding that, under the
circumstances, service on the defendants’ attorney could not be considered notice to the clients.
Id.  Accordingly, time court found that the defendants’ failure to respond vconstituted excusable
neglect. Id.

| As in Yusem, AStem failed to give Deutsche Bank or GMAC any information about
Defendants’ countersuit or the subsequent case events. Inexplicably, Stern appears to have
received notices of court pleadings but did not forward anything to, or attempt to have any
communication with, Deutsche Bank or GMAC. Such inaction undeniably resulted in material
prejudice to Deutsche Bank — namely, a significant, adverse judgment being entered agéinst it.
Deutsche Bank’s failure to respond to any court papers or otherwise defend the subject action
constitutes excusable neglect. Therefore, the Final Judgment should be set aside. |

Setﬁng aside the Final judgment is further wanaﬁted by the circumstances surrounding
Stern’s iﬁactivity in the case. Despite having made the initial filing and taking the voluntary
dismissal, Stern made no filing or appearance in the case. With publicity swirling about Stern’s

problems, Defendants must have been aware by the time of trial that Stern had abdicated
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responsibility for the case.

On March 4, 2011, Stern sent a letter to all of the chief judges of the Florida Circuit
Courts in which he announced that he was stopping all foreclosure-related operations in the State
of Florida as of March 31, 2011. (See Aff. of J. Aguirre, at § 23). In his letter, Stern said that
“[t]he majority of our clients have terminated the attorney-clieht relationship and have taken
physical possession of their files.” See Id. Deutséhe Bank, like other clients, took possession bf
its files from Stern’s office, bqt this file was classified as a “closed” matter. Had Deutsche Bank
known that this “closed” matter was still beihg Iitigated by Defendants, it would have
immediately taken steps to protect its interes;s. .V

Défendants never attempted to communicate with Deutsche Bank. On February 4, 2011,
Defendants filed a Motion to Compel and represented that they héd “made a good faith effort to
resolve this discovery dispute with Plaintiff.” Neither GMAC nor Deutsche Bank is aware of
any such effort. Defendants should not be awarded an uncontested windfall under these
circumstances. |

2. Meritorious Defense

A meritorious defense must be asserted either by a pleading or in an affidavit. See Geer,
880 So. 2d at 721 (citing Schauer v. Coleman, 639 So. 2d 637, 639 (Fla. 2d DCA 1994)). With
regard to Defendants’ claim for violation of 'the Real Estate Settlement Procedures Act
(“RESPA™), Deutsche Bank has at all times complied with RESPA. Defendants specifically
allege that Deutsche Bank failed to comply wi.th 12 U.S.C. § 2605(c) Ey not providing notice that
the loan had been assigned to Deutsche Bank within fifteen (15) days of the assignmént. (See
Counterclaim, |9 6-8). This is a misstatément of the requirements of 12 U.S.C. § 2605(c).

Section 2605(c) is entitled “Notice by transferee of loan servicing at time of transfer,” and it

1/2188969.11
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provides as follows:
(1)  Notice requirement. Each transferee servicer to whom
the servicing of any federally related mortgage loan is

assigned, sold, or transferred shall notify the borrower of
any such assignment, sale, or transfer.

(2)  Time of notice
(A) In general. Except as provided in subparagraphs (B)
and (C), the notice required under paragraph (1) shall be
made to the borrower not more than 15 days after the

effective date of transfer of the servicing of the mortgage
loan (with respect to which such notice is made).

12 U.8.C. § 2605(c)(1)-(2) (emphasis added).

At all times relevant to this action, GMAC has acted as servicer on behalf of Deutsche
Bank. On or about October 25, 2006, GMAC mailed to Defendants its Welcome Letter, which
advised Defendants that GMAC had obtained the servicing rights to their loan. (Aff, of J.
Aguirre, at 16). GMAC serviced the Defendants’ loan until the time that Defendants sold the
subject property and satisfied the mortgage debt. Because the servicing rights were never
ttansferred to another entity after GMAC and because GMAC provided proper notice pursuant to
Section 2605(c), there is no violation of RESPA. See 12 U.S.C. § 2605(0)(1) (2) Hence,
Deutsche Bank has a mentonous defense to Defendants RESPA claim.

With regard to Defendants’ slander of title claim, the Defendants must allege and prove
the following elements:
(1) A falsehood (2) has been published, or comniunicated to a third
person (3) when the defendant-publisher knows or reasonably
should know that it will likely result in inducing others not to deal
with the plaintiff and (4) in fact, the falsehood does play a material .
and substantial part in inducing others not to deal with the plaintiff;
and (5) special damages are proximately caused as a result of the

published falsehood.

McAllister v. Breakers Seville Ass'n, Inc., 981 So. 2d 566, 573 (Fla. 4th DCA 2008).

10
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First, the filing of a lis pendens is insufficient to constitute “actionable publication” for a
slander of title claim. See 7 ishman-Speyef Equitable S. Fla. Venture v. Knight Invs, Inc., 591 So.
2d 213, 214 (Fla. 4th DCA 1991) (“Nor does actionable publication occur when a lis pendens is
recorded.”); see also Procacci v. Zabco, 402 So. 2d 425, 427 (Fla. 4th DCA 1981) (holding that
the filing of a proper notice of lis pendens, as part of judicial proceeding to determine existence
of easement, was encompassed within the judicial proceedings privilege, and thus, claims for
slander of title could not be predicated on filing of the notice.)

Second, Defendants failed to allege that Deutsche Bank'rknew or reasonably shouid have
known that the filing of the Lis Pendens would have resulted in inducing others not to deal with
Defendants. Defendants only allege that “Defendants Mack are currently in the process of trying
to sell their property, but such efforts have been hampered due to the wrongful recordation of the
notice of its pendens against the property, which serves to discourage potential purchasers.” (See
Counterclaim, at 21).» Defendants’ failure to properly allege a cause of action for slander of
title constitutes a meritorious defense.

Third, Defendants failed to allege special damages with the specificity required under
Florida law. In Land Title of Central Florida, LLC v. Jimenez, 946 So. 2d 90 (Fla. Sth DCA
2006), the Fifth District Court of Appeal discussed the standard for pleading special damages in
Florida as follows:

The purpose of the special damages rule is to prevent surprise at
trial. See Fla. R. Civ. P. 1.120(g); Bialkowicz, 215 So.2d at 770.
Special damages must, therefore, be particularly specified in a
complaint in order to apprise the opposing party of the nature
of the special damages claimed. If special damages are not
specifically pled, then evidence of them is inadmissible. See .
Precision Tune Auto Care, Inc. v. Radcliffe, 804 So.2d 1287 (Fla.
4th DCA 2002). More importantly for purposes of the present

case, damages may not be awarded on a claim that is not contained
within the pleadings. See DeMello; Hooters of Am., Inc. v.

: 11
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Carolina Wings, Inc., 655 So.2d 1231 (Fla. 1st DCA 1995).

Id at 93 (emphasis added); see also Continental Development Corp. of Fla. V. Duval Title &
Abstract Co., 356 So. 2d 925, 927-28 (Fla. 2d DCA 1978) (finding that plaintiff failed to plead
special damages with the requisite specificity so as to warrant an award for special damages on a
slander of title claim). In their Counterclaim, Defendants simply claim that “Plaintiff Deutsche
Bank’s recordation of the notice of lis pendens against Defehdé.nts Mack’s Vbroperty has caused
Defendants Mack to suffer actual darnagés.” (See Counterclaim, at § 22). Such a broad and
gonclusory allegation is insufficient to satisfy the speéiﬁcity requirements as set forth in Jimenez
and Continental Development. Accordingly, Defcndénts’ failure to préperly plead special
damages with spe;:ificity coﬁstitutes a meritorious defense.

Fourth, there is a legitimate dispute about the damages allegedly éuffered by Defeqdants
as a result of the filing of the Complaint to Foreclose Mortgage on August 20, 2009. As noted,
Defendants filed iaublic deniais_ to the claims in its Answer. On December 8, 2009, the
Complaint was voluntarily dismissed and the Lis Pendens was releaséd. The Final Judgment
clearly states that the property was sold by Defendants on January 28, 20ll 0, almost two months
after the Notice of Voluntary Dismissal and Release of Lis Pendens had been filed with the
Court. There is no reference in Defendants® Motion or in the findings of factlthat the instant
lawsuit played a material and substantial part in inducing others not to deal .with Defendants,
The publicly-filed withdrawal of the Lis Pendens and fhe absence of proéf concerning
prosp.ective buyers not dealing with Defendants should all have been taken into account when
estimating the valué of Defendants’ damages.

Fifth, in the Final Judgment, the Court made specific findings of fact with regard to the

damages suffered by Defendants as a result of the slander of title as follows:

12
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Defendants, Barry F. Mack and Cheryl M. Mack, entered
into a Listing of Residential Improved Property Exclusive
Right and Authority to Sell Contract on March 26, 2008
with Gulf Breeze Real Estate for a listing price of

$1,969,000.

The threat of pending foreclosure and the title slandered by
Plaintiff’s Notice of Lis Pendens. Defendants Mack
reduced the MLS listing price of their property to
$1,499,000.00 on August 30, 2009.

Defendants, Barry F. Mack and Cheryl M. Mack,
ultimately sold their property for $1,156,000.00, which
closing took place on January 28, 2010. ,

The property of Defendants, Barry F. Mack and Cheryl M. -

Mack, had a value of $1,275,000.00 as of January 29, 2010
according to the appraisal of trial expert and licensed
appraiser, Ted Hofferber.

Defendants Mack suffered actual. damages in the
amount of $118,500.00, the difference between the sale
price and the appraised price of the property.

(See Final Judgment, p. 2, 9 6-10 (emphasis added)).

Notwithstanding these specific findings of fact, the Court awarded Defendants

$296,920.05 “for damages to the value of the real estate.” (See id, p. 3, § 1). The Final

Judgment is thus inconsistent. In the findings of fact, it claims that the actual damages suffered

by Defendants were $118,500, yet it awards an amount that is almost one and a haif (1.5) times

the amount supported by the facts. This creates a legitimate dispute about damages suffered by

Defendants.

Lastly, Deutsche Bank is prepared to present evidence that the value of Defendants’

home was an effect of the overall decline in the housing market and not substantially affected by

the brief presence of the Lis Pendens in the Official Records.

1/2188969.11
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3. Due Diligence

Deutsche Bank first received notice of Defendants’ countersuit and the Final Judgment
on May 12, 2011, It quickly retained undersigned counsel, conducted an immediate internal
investigation and has attempted to contact the attorneys at Stern, including Shum. Deutsche

Bank is prepared to move as quickly as the Court desires to redress this situation.

B. Deutsche Bank’s due process rights would be violated if the Final Judgment
‘was not set aside. :

By the time of trial, it was well known that Stern was no longer in business and that he
would almost certa;inly not be responding to aﬁy court papers delivered to his offices.
Defendants, however, never reached out directly to Deutsche Bank and instead continued to send
court papers to a largely vacant office. To proceed with a trial in light of such widespread .
reports of Stern’s demise is contrary to Deutsche Bank’s coristitutionally_ protected due process
rights. In N.C. v Anders.on, 882 So0.2d 990 (Fla. 2004), the Florida Supreme Court stated:

The Fourteenth Amendment to the United States Constitution
provides that no state shall “deprive any person of life, liberty or
property, without due process of law.” This same protection is
provided in the Florida Constitution. See Art. I, § 9, Fla. Const.
“Procedural due process serves as a vehicle to ensure fair treatment
through the proper administration of justice where substantive
rights are at issue.” Dep’t. of Law Enforcement v. Real Prop., 588
So. 2d 957, 960 (Fla. 1991). Procedural due process requires both
reasonable notice and a meaningful opportunity to be heard. See
id. The notice must be “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the -
action and afford them an opportunity to present their objections.
The notice must be of such nature as reasonably to convey the
required information, and it must afford a reasonable time for those
interested to make their appearance.” Mullane v. Cent. Hanover
Bank & Trust Co., 339 U.S. 306, 314 (1950).

Id. at 993. In this case, Deutsche Bank was not provided with adequate notice or a meaningful

opportunity to be heard and was thus denied procedural due process.

14
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II. The default judgment against Deutsche Bank should be set aside.

A. Defendants failed to provide effective notice of applicatiqn for default
judgment. "

The default judgment was entered without effective notice to Deutsche Bank and must be
set aside. Default judgments are disfavored, and Florida law ré'quires a party seeking default to
make every effort to resolve the action on its merits. See Coggir v. Barfield, 8 So. 2d 9, 11 (Fla.
1942). “[D]efault is not approi)riate in cases where the plaiﬁtiff knows that a defendant is.
represented by counsel who intends to assert matters in defense of the cause of action.” Gulf
Maint. & Supply, Inc. v. Barnett Bank of Tallahassee, 543 So0.2d 813, 816 (Fla. 1st DCA 1989).
Accordingly, “plaintiff’s counsel should contact the attorney known to be representing a
defendant to determine whether the latter intends to proceed in the matter before causing a
default to be entered.” Id, Rule 1.500(b) of the Florida Rules of Civil Procedure codifies these
principles: |
When a party against whom affirmative relief is sought has failed
to plead or otherwise defend as provided by these rules or any
applicable statute or any order of court, the court may enter a
default against such party; provided that if such party has filed or
served any paper in the action, that party shall be served with
notice of the application for default.

Fla. R. Civ. P. 1.500(b). |

In the present actidn, Plaintiff had filed a “paper in the action” — the Complaint to
Foreclose Mortgage — that identified Stern as its counsel. See Green Solutions Intern., Inc. v:
Gilligan, 807 So. 2d 693, 696 (Fla. 5th DCA 2002) (holding that “paper” under Fla. R. Civ. P.
1.500(b) includes “any paper that has been filed or served by the party’s attorney”). Because

.Defgndants knew that Deutsche Bank was represented by Stern in the matter, they had an

obligation to inquire of Stern before seeking default. See Gulf Maintenance, 543 So.2d at 816

15
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n.3 (“When [a lawyer] knows the identity of a lawyer representing an opposing party, he should
not take advantage of the lawyer by causing any default or dismissal to be entered without first
inquiring about the opposing lawyer’s intention to proceed.”). There is no indication from the
file thnt Defendants made any such inquiry. Indeed, had Defendants inquired of Stern,
Defendants would have learned that Stern was nbt communicalting with Deutsche Bank, that
Deutsche Bank intended to defend the action, or b(_)th. Under these circumstances, VDefendants’
service of défault on Stern was ineffective as to Deutsche Bank, which received no notice of
default until after the judgment_ was entered.

In short, the default judgment should be set aside Because of Defendants’ failure to

provide Deutsche Bank with effective notice of the application for default. An improper ex parte

default “must be vacated without regard to whether the defendant can establish a meritorious

defense or whether the defendant can demonstrate inadvertence or excusable neglect.” Makes &
Models Magazines, Inc. v. Web Offset Printing Co. Inc., 13 So. 3d 178, 181 (Fla. 2d DCA 2009)
(quoting U.S. Bank Nat T Ass'n v. Lloyd, 981 So. 2d 633, 640 (Fla. 2d DCA 2008)). Therefore,
this Court should set aside the default judgment against Deutsche Bank.

B. Defendants failed to allege that they satisfied an express condition precedent
to this litigation.

A default judgment is void and should be set aside when the complaint fails to state a
cause of action; See Southeast Land Develoners, Inc. v. All Florida Site and Utilities, Inc., 28
So. 3d 166, 168 (Fla. 1st DCA 2010); see also Moynet v. Courtois, 8 So. 3d 377, 378-79 (Fla. 3d
DCA 2009) (citing Becerra v. Equity Imports, Inc., 551 So.2d 486 (Fla. 3d DCA 1989),’ and

Ginsberg v. Lennar FZa.AHoldings, Inc., 645 S0.2d 490, 493 (Fla. 3d DCA 1994)); GAC Corp. v.

Beach, 308 So. 2d 550 (Fla. 2d DCA 1975); see generally Hooters of America, Inc. v. Carolina

Wings, Inc., 655 So. 2d 1231 (Fla. 1st DCA 1995) (damages award barred on default judgment

16
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violated due process due to lack of well-pled allegations in complaint). Failure to allege that a
condition precedent is met renders a complaint fatally defective in that it fails to state a cause of
action. See id. (citing Nguyen v. Roth Realty, Inc., 550 So. 2d 490 (Fla. 5th DCA 1989)).
Defendants’ mortgage contains an express notice and cure period required before any
party can bring'a judicial action arising in any way from the mortgage. Specifically, paragraph
- 20 of the mortgage states as follows:.
Neither Borrower nor Lender may commence, join, or be joined to
any judicial action (as either an individual litigant or the member
of a class) that arises from the other party’s actions pursuant to this
Security Instrument or that alleges that the other. party has
breached any provision of, or any duty owed by reason of, this
Security Instrument, until such Borrower or Lender has notified the
other party (with such notice given in compliance with the
requirements of Section 15) of such alleged breach and afforded

the other party hereto a reasonable period after the giving of such
notice to take corrective action.

(See Exhibit A to Complaint, at g 20).

Defendants’ Counterclaims unquestionably arose out of Deutsche Bank’s actions under
the mortgage. Defendants, however, failed to make any allegations, either gener-al or specific,
that they complied with this noticé and cure period. Because Defendants faﬁled to allege that a
condition precedent was met, the Counterclaim is fatally defectiye, and thus the default judgment

is void and should be set aside.

CONCLUSION

WHEREFORE, PREMISES CONSIDERED, Plaintiff Deutsche Bank Trust Company
- Americas as Trustee for RALI2007QS3 respectfully requests the Court set aside the . Final
Judgment against Deutsche Bank, and set a new trial, and award subh further relief as the Court

deems appropriate.

17
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Respectfully submigted,

José Wa’(ﬁl rida Bar No. 0088872)

BRABLEY ARANY BOULT CUMMINGS, LLP
One Federal Place
1819 Fifth Avenue North

" Birmingham, Alabama 35203 -

Telephone: (205) 521-8000
Facsimile: (205) 521-8800
jvega@babc.com «

Christian W. Hancock (Florida Bar No. 643521)
BRADLEY ARANT BOULT CUMMINGS, LLP

Bank of America Corporate Center

100 N. Tryon Street, Suite 2690

Charlotte, North Carolina 28202

Telephone: (704) 332-8842

Facsimile: (704) 332-8858
chancock@babc.com

Stanley A. Bunner, Jr. (Florida Bar No. 297010)
SALVATORI, WOOD, & BUCKEL, P.L.

9132 Strada Place, Fourth Floor

Naples, FL. 34108-2683

Telephone: (239) 552-4100

Facsimile:  (239) 649-1706
sab@swbnaples.com '

ATTORNEY FOR DEUTSCHE BANK TRUST

COMPANY AMERICAS AS TRUSTEE FOR

RALI2007QS3

Exhibit G
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CERTIFICATE OF SERVICE

I hereby certify that on July 13, 2011, I served the foregoing by Federal Express, upon
the following:

David F. Garber, Esq.

Garber, Hooley & Holloway, LLP
700 Eleventh Street South, Suite 202
Naples, Florida 34102

AT
OF COUNSEL" 7

19
1/2188969.11




+~ 12-12020-mg Doc 68%7 Filed 04/29/14 Entered 04/2,9_/_\14 10:59:30 Exhibit G
' Pg 20 of 30 ’

EXHIBIT 1




» 12-12020-mg Doc 683;4_—_\7 Filed 04/29/14 Entered 04/29/'_\14 10:59:30 Exhibit G

Pg 21 of 30 :

IN THE CIRCUIT COURT OF THE
TWENTIETH JUDICIAL CIRCUIT IN AND
FOR COLLIER COUNTY, FLORIDA

CASE NO.: 09-7336-CA

DEUTSCHE BANK TRUST COMPANY
AMERICAS AS TRUSTEE FOR RALI2007QS3,

Plaintiff,
VY.
BARRY F. MACK, et al.,

Defendant.

AFFIDAVIT OF JUAN ANTONIO AGUIRRE IN SUPPORT OF
PLAINTIFE’S MOTION TO SET ASIDE FINAL JUDGMENT AND SET NEW TRIAL

[, Juan Antonio Aguirre, do state under oath as follows:

L. My name is Juan Antonio Aguirre. I am over twenty-one years of age, am of
sound mind, and am corripetent to make this affidavit. The facts stated in this. Affidavit are
within my personzﬂ knowledge based on a review of the business records for GMAC Mortgage,
LLC (“GMAC?”) and are true and correct to the best of my knowledge.'

2. I am employed as Manager-Litigation Support Department. | am authorized to
submit this Affidavit on behalf of GMAC. _

3. Defendants Barry F. and Cheryl M. Mack (“Defendants”) executed a m’drtgage,
which is secured by property located at 287 Egret Avenue, Naples, FL 34108, and is the subject
of this action (the “Mack Loan™). The Mack Loan is part of the Residential Accredit Loans, Inc.
Trust 2007-QS3, Mortgage Assct~Backed Pass-Through Certificates Series. 2007-QS3 (the

“Trust™).

4. ‘The Trust is governed by a Pooling and Servicing Agreement (“PSA™), dated as
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of December 1, 2006. Pursuant to the Series Supplemeﬁt, giated aé. of February 1, 2007, to the
Standard Terms of the PSA, Deutsche Bank serves as the Trustee of the Trust and Residential
Funding Company, LLC (“RFC”) as the Master Servicer. |

5. Pursuant to a sub-servicing agreement between RFC and GMAC, GMAC serveg
as the sub-servicer of the Trust.

6. On October 235, 2006, GMAC mailed to Defendants its Welcome Letter, which
advised Defendants that GMAC had obtained the servicing rights to their loan. GMAC‘ serviced
the Mack Loan until the time that Defendants sold the su’bjept property and satisfied the |
mortgage debt.

7. On July 24, 2009, GMAC instructed the Law Offices of David J. Stern, P.A.
(“Stern”) to prosecute a foreclosure action-on behalf of Deutsche Bank against Defendants.

8. Pursuant to GMAC’s instructions, on Augﬁst 20, 2009, Elsa H. Shum (“Shum”),
an attorney with Stern, filed a Complaint to Foreclose Mortgage on behalf of Deutsche Bank.

9. | At the time of the filing of the Complaint, GMAC believed that the Mack Loan
was in default, and Defendants and GMAC were-engaged in loss mitigation discussions.

10. GMAC subsequently discovered that the Mack Loan was not in default. On
September 2, 2009, GMAC instructed Stern to “close and bill” the file. That same day, Stern
confirmed that the file had been closed.

11,  Between September 2, 2009 and May 12, 2011, GMAC did not receive any
notices from Stern, the Defendantﬁ, Déféndants’ coun-éel, or tﬁe Court regarding this action.
GMAC believed the matter was closed. |

12.  Unbeknownst to GMAC, on September 11, 2009, quéndants answered the

Complaint, and asserted counterclaims against Deutsche Bank. Stern provided no notice to
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GMAC of Defendants’ answer or counterclaims.

13. ©  On October 19, 2009, Defendants filed a Motion for Default against Deutsche
Bank. The filed copy of the Motion reflects éervice to Shum at Stern, but neither Shum nor
anyone at Stern provided any notice to GMAC of the Motion for Default.

14, On October 21, 2009, the Court entered a default against Deutsche Bank. The
filed copy of the Clerk’s entry of Default reflects service to Shum at Stern, but neither Shum nor
anyone at Stern provided any no;ice to GMAC of the entry of Default.

15.  Thereafter, Defendants served various discovery requests and other filings on
Shum at Stern, i-nc]ﬁding (a) on November 3, 2009, Request for Production aﬁd a Request for
Designation of Corporate Representative; (b) on Septemb;r 22, 2010, Second Request for
Production on Stern; (¢) on February 4, 2011, a Motion to Compel Discovery. Neither Shum nor
anyone at Stern communicated with GMAC in any way about any of these papers.

16. On December 8, 2009, Stern filed a Notice of Voluntary Dismissal and Release of
Lis Pendens.

17. On March 3, 2011, there was a hearing on Defendants’ Motion to Compel. No

| aitomey appeare'd_on behalf of Deutsche Bank, which had no notice of the hearing.

18.  OnMay 5, 2011, the Court held a non-jury trial in which it awarded damages in
the amount of $469,470.27 to Defendants and reserved ruling on attorneys’ fees. No attorney
appeared on behalf of Deutsche Bank which had no notice of the trial.

19, To retterate, between Seﬁtember 2, 2009, when GMAC instructed Stern to closé
the file, and May 5, 2011, when the Court conducted a trial and entered Final Judgment, GMAC
did not receive notice regarding any of the pleadings, motions, and correspondence sent in this

action,
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20.  Afier Deutsche Bank first learned of Defendants’ countersuit on May 12, 2011;

Deutsche Bank hﬁmediately referred the matter to GMAC, which began investigating and hired

the undersigned legal counsel.

21, In 2010, national news reports were widely circulating about alleged unethical |

and possibly illegal conduct by Stern after Federal National Mortgage Association (“Fannie
Mae”) and Federal Home Loan Mortgage Corporation (“Freddie Mac™) terminated their
relationship with Stern on or about November 3, 2010.

22, In November 2010, in reaction to the allegations and upon conducting its own

investigations into the files being handled by Stern, GMAC terminated its relationship with -

Stern.

23, On March.4, 2011, Stern sent a letter to all of the chief judges of the Florida
Circuit Courts in which he announced that he was stopping all foreclosure-related operations in

the State' of Florida as of March 31, 2011,
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FURTHER AFFIANT SAITH NOT i
Q ......... / K-_'-%:\’-"‘—e\\f—/\
Juan Anfom_q_égurré

,,,,, -—»T—"
: /M;:‘ }(/ o
STATEOF A&7/ S )
/ Y /
COUNTY OF £-777/7/5& )

A
Subscrlbed and sworn to before me this / 1 “day of July, 201 Yo

~~~~~~~~

MISW RATLlFi
Notary Public, State.of Texas

My Commission Expires

| T /‘, .
Jonuory 06 2015 1 NOW}’ P ub.}" / e
[NOTARIAL SEAL] My commission expires:_{J/ ;/ O ;’/ HOTE
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IN THE CIRCUIT COURT OF THE
TWENTIETH JUDICIAL CIRCUIT IN AND
FOR COLLIER COUNTY, FLORIDA

CASE NO.: 09-7336-CA

DEUTSCHE BANK TRUST COMPANY
AMERICAS AS TRUSTEE FOR RALI2007QS3,

Plaintiff,

Y.

BARRY F. MACK, et al,,
Defendant,

AFFIDAVIT OF RONALDO REYES IN SUPPORT OF
PLAINTIFE’S MOTION TO SET ASIDE FINAL JUDGMENT:AND SET NEW TRIAL,

I, RONALDO REYES, do state under oath as follows:

IR My name is Ronaldo Reyes. I am over twenty-one: years éf age, am of sound
mind, and am competent fo make this affidavit. I am a Vice President of Deutsche Bank Trust
Cmnpmiy Americas (“"DBTCA™). I am authorized to submit this Affidavit on behalf of DBTCA.
The facts stated in this Affidavit are within my personal knowledge based on a review of the

business records for DBTCA and are true and correct 10 the best of my knowledge.

2 Pursuant to the Series Supplement, dated as ol February 1, 2007, (o the Standard
Terms of Pooling and Servicing Agreement (“PSA™), dated as of December 1, 2006, DBTCA
became the trustee (“Trustee™) of Residential Accredit Loans, Inc. Trust 2007-Q83, Mortgage
Asset-Backed Pass-Through Certificates Series 2007-QS3 (the “Trust™).

| 3. Pursuant to the Mortgage Loan Schedule, which 1s Exhibit I to the Series
Supplement for the Trust, the Barry F. Mack loan, which is secured ;by property lqcmed at 287

Egret Avenue, Naples, FL 34108, and is the subject of this action (the “Mack loan®), is part of
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~the Trust, and is serviced by a servicer (either the Master Servicer or a Subservicer), pursuant to

the Series Supplement and PSA governing the Trust.

4. . Pursuantto the terms of the Series Supplement and PSA, servicing responsibilities

for the Mack l.oan include the collection and application of mortgage payments, and the power -

to initiate foreclosure on behalf of DBTCA if the loan defaulted.

5. I"rior o May 12. 2011, DBTCA had no knowledge of this action. It was not
aware of any of the pleadings, motions or orders filed in the action, including the counterclaim
filed by the de‘f‘endants; or the judgment that had been obtained against it, and received no notices
in connection with this action until May 12, 2011, when it received a copy of the Final Judgment

of Foreclosure.

FURTHER AFFIANT SAITH NOT

Ronaldo l};(u)

State of California}
County of Orange}

OnJuly 11,2011, beforeme, T ik LRAUb (e Notary Public, personally
appeared Ronaldo Reyes, who proved to me on the basis of safisfactory evidence to be the
person whose name is subscribed to the within instrument and acknowledged to me that he
cxecuted the same in his authorized capacity and that by his signature on the instrument the
person, or the entity upon behalf of which the person acted, executed the instrument.

[ certify under PENALTY QF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

Witness my hand and official seal.

Ao Duncthadbndtisal

uteBbeeCr AN QUACH
isgion # 1838344
Commis® ic - Catifornis

otary Publi
N ’ll)range County

My Como £xpires Feb

Notary signature A e

26,2013
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IN THE CIRCUIT COURT OF THE
TWENTIETH JUDICIAL CIRCUIT IN AND
FOR COLLIER COUNTY, FLORIDA

CASE NO.: 09-7336-CA

DEUTSCHE BANK TRUST COMPANY
AMERICAS AS TRUSTEE FOR RALI2007QS3,

Plaintiff,
Y.

BARRY F. MACK, etal,
Defendant.

AFFIDAVIT OF RONALDO REYES IN SUPPORT OF
PLAINTIFF’S MOTION TO SET ASIDE FINAL JUDGMENT AND SET NEW TRIAL,

I. RONALDO REYES, do state under oath as follows:
. My name is Ronaldo Reyes. I am over twenty-one years of age, am of sound
mind, and am competent to make this affidavit. 1 am a Vice President of Deutsche Bank Trust
| Company Americas (“DBTCA™). | am authorized to submit this Affidavit bn behalf of DBTCA.
The facts stated in this Affidavit are within my personal knowledge based on a review of the
bugincss records "for DBTCA and are true and correct to the best of my knowledge.
2. Pursuant to the Series Supplement, dated as of February 1, 2007, to the Standard
Terms of Pooling and Servicing Agreement (“PSA™), dated as of December 1, 2006, DBTCA
became the trustee (*Trustee™) of Residential Accredit Loans, Inc. Trust 2007-Q83, Mbrtgage
Asset-Backed Pass-Through Certificates Series 2007-QS3 (the “Trust™). |
3. Pursuant to the Mortgage Loan Schedule, which is Exhibit I to the Series
=Supple-ment for the Trust, the Barry F. Mack loan, which is secured by property located at 287

Egret Avenue, Naples, FL 34108, and is the subject of this action (the “Mack loan™), is part of
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the Trust, and is serviced by a servicer (e'i'ther the Master Servicer or a Subservicer), pursuant to
the Series Supplement and PSA governing the Trust.

4, Pursuant to the terms of the Series Supplement and PSA, servicing responsibilities
for the Mack Loan include the collection and applicatibn of mortgage payments, and the power
10 initiate foreclosure on behalf of DBTCA if the loan defaulted.

5. Prior 10 May 12, 2011; DBTCA had no knowledge of this action. It was not
aware of any of the pleadings, motions or érdcrs filed in the action, including the counterclaim
filed by the defendants or the judgment that had been obtained ﬁgainst it; and received no notices
in connection \R'-"i.th this action until May 12, 2011, when it received a copy of the Final Judgment

of Foreclosure.

FURTHER AFFIANT SAITH NOT

Ronaldo .R;{es

State of California}
County of Orange}

On July 11,2011, before me, T Wk s G Notary Public, personally
appeared Ronaldo Reyes, who proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to the within instrument and acknowledged to me that he
executed the same in his authorized capacity and that by his signature on the instrument the
person, or the entity upon behalf of which the person acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct. '

Witness my hand and official seal.

Poo
A“AlALA
A~ s

TUAN QUACH
Gommissian # 1838344

Notary Public + Ga{iicmn g
prange County
cypires Feb 26, 2013 ;‘

Notary signaure ~ SpwewewrrsT 0
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Loan Na.; 179700007

lNTEREST ONLY PERIOD FIXED RATENOTE
MIN: 1001464-0609002738-6
MERS TELEPHONE: (888) 679-6377

NAPLES ~ FLORIDA

October 6, 2006
{State]

{Pale) [City}

287 EGRET AVE, NAPLES, FLORIDA 34108
{Hroperty Address]

1. BORROWER'S PROMISE T0 PAY-
In eeturn for a foan thot | hove reccived, | promise to pay U, S § 990,000.00 {this amount is calied "“Principal™}, plus interesy,

to thie ordzr of the Lender, The Lender is PRIMARY RESIDENTIAL MORTGAGE INC.. | will mike ofl payinents under this
Note in the formof cash, cheek or money order.

| understand that the Lender may tronsfer this Note, The Lender or anyone who takes this Note-by transfer and who is
entitled to reeeive payments under this Note Is called the "Note Holder,"

3.+~ INTEREST
Interest wil! be charged on unpaid principnl until the full amount of Principal has been paid. 1 will pay interest at a yearfy

rate of 7.125%,
The interest vate required by this Seetion 2 is the rate | will pay both before and after any default described in Seclion 6(B) of

this Note,

3 PAYMENTS
(A) Time and Ploce of Payments
, Lwill make a payment every months This paymen will be for interest only for the rrst 120 months, and then will consisi of
principal and inlerest,

) will moke my monthly payment on the FIRST day of euch momh beginning on December [, 2006, | will make these
payments overy month until | heve paid afl of the Principal snd interest and ny other charges deseribed below that | may owe under
thig Nole, Ench monthly payment will bo opplicd as of its schedubed due data, ond if the payment includes both principat and interes)
it wifl be applied w0 interest before Principal. {f, on November 1, 2036, I still owe amounts under this Note, [ will pay those amounts
in fult on tha( date, which is calledthe “Muturity Date,”

* § will make my monthly paymenls ot 4750 WEST WILEY POST WAY #200,

SALT LAKR CITY, UTAH 84116 ar ot o different pince i required by the Note Holder,

(BY Amount of Manthly Puymenis

My monihly payment will Ie U the smount of U.S. $ 5,878,13 forthe first 120 monlhs of this Note, and thereafter will be in
the amount of U.S. § 7,749.92, The Note Holder will notify me prior 10 the date of change in monthly payment,

4. BORROWER'S RIGHIT TO PREPAY

[ have the right fo muke payments of Principal at any time before thcy are duc, A payment of Principal only is known sg a
“Prepuyment.” When | moko a Prepuymaent, ] will tell the Note Holder in writing that [ am doing so, 1 oy not designnte o poyment oy
a Prepoyment if | hove not mode aif the momhly payroenis due under the Note,

[ may muke @ full Prepsyment or partial Prepayments without paying a P:cpaymcnl charge, Thc Note Holder wilt use my
Prepayments to yeduce the nmount of Prineipai 1hit | owe under this Note, However, he:Note Holder may apply my Brepaymeni o
the necrued ond unpaid interest on the Prepayment smotnt, before applying my Prepaymen to reduce the Principal smount of the
Note, 1"} make u purtial Prepayment, there will be no changes in the due date of my monthly payment unless the Note Holder agrees
in writing 10 Yhose changes, Howgver, ilthe partial Prepuyment is made during the period whon my monthly payments consist only of
intorest, the amount of the monthiy payment will decrease for the remainder of the term when my payments consist only of inferest as
well us during the time that my payments consist of prineipal and inerest, 1f the partial Prepayraent is mode during the period when
my puyments consist of principal ond interest, the smount of my monthly payment will not decrenses howaver, he princlpal ond the
Interest reguired under this Note will be pald prior to the Maturity Date.

PLORIYA INTEREST-ONLY PERIOD Fl.‘:éll RATE NOT.F}SIHBIG Famity-Fanale Mac UNIRORM INSTRUMENT  Form 3271,10 1401(rev, f(lO)
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5 LOANCHARGES

If a lnw, which applics to (hig loan and which' sots maximum Jom charges, Is finally interpreted so that the Interest or othor
loan chorges collected or to be colleted in conneetion with this lonn cxceed the permilicd limits, then: (a) any such oan sharge shall
be reduced by the smount necessury 10 reduce the chiurge lo the permitted Limit; and (b) eny sums alrcady’ collected from e which
exceeded permitted limits will be rofunded 1o me. ‘The Note Holder may choose o make this refind by reducing the Principal § owe
under this Note or by making » dircct payment to me, I a refand reduces Principal, the' reduction will be treated as a pantial

Prepayment,

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Chavge for Overdus Payments
I the Note Holder has not received the full amount of any monthly payment by the end of ilcen (15) calendar days after the

dale it is due, I will puy s fme charge to the Note Holder, The amount of the eharge will be five pereent {5,00%) of my ovordue
payment of imterost and/or principal and intercst, 1 will poy this late charge.prompstfy but only once on each Inle payment,
{B)Defpult ' '
1£') do not pay the full amount of cach monthly payment on the date it [ due, | will be in-default,

{C) Notlee of Defunli . .
If 1 am in defauh, the Note Holder may send me a written wotice telling ma that {€ 1 do not pay the overdue smount by a

certain dote, the Note Holder moy require mie o pay immedintely the ful) smount of Principal which fias not been paid and aff the
Interest that T cwe on that smount, ‘That dute, most be a1 lewst 30 dnys nfier the doie on which the natice Is midles 16 me or delivered
by other means, ' .
(D) No Walver By Note Holder
Even if, ut u time when 1 am in defoult, the Note Holder docs not require me to pay Immediately in full os deseribed ubove,
the Note Holder will stif} have tho right to do 50 if'T am in defantt ot & Tater time.

() Poynient of Note Holder's Costs and Expenses
¥the Note Holder hos required me to poy immedintely In full as described above, the Note Holder will have the right to be

puid buck by me for all of ils costs and expenses in enforeing this Note to the extent not prohibited by appticahle faw, ‘Those expenses
inglude, for exomple, reasonable attomeys' foos, '

% GIVING OF NOTICES .
Unless applicable Jaw requires & difforont method, any notice that must be given to me under this Note will be given by

deliveriug it or by musling it by first clags mmlt 1o me & the Property Address above or a¢ a-different addyess '] give the Note Holder
snotiee of my differont addvess, . _ '

Any rotice that must be given to the Nate Holder under this Note will be given by delivering it or by mailing it by first clnss
mail o the Note Holder at the address stated in Seetion-3(A) dbove or at a different addrees if' | am glven 1 natice of that differcnt

address, )

8  :OBLIGATIONS OF PERSONS UNDER THIS NOTE ,

I more than ane person signs this Note, ach person is fully end personally obligated 10 keep all of the promises madc in this
Narg, including the promise 1o pry the fll dtnount owed. Any person who is g gusrontor, surety or endorser af this Note is alsp
obligated 1o do these things. Any person who takes over thesc obligations, including the obligations of n gunrantar, surely or-endorser
of this Note, {s also obligaied to keep ull of the pramiges made in thig Nate, The Notc Holdor may enforce its rights under thiz Nate

" against cach person individuslly or agalnst all of us together, This means that any one of us may be required to pay all of the amaunis

owed under this Note,

5, WAIVERS .
I und any other person who hos obligations under this Note waive the rights of Prescitment and Notiee of Dishonor.

“Presentment™ means the right 10 require the Note Holder to demand paymient of amounts due, *Nolics of Dishonor™ mieans the right
10 vequire the Note Holder 1o givs nofice 1o other persons that omounts due have nof been paid,

10.  UNIFORM SECURED NOTE :
This Note is n uniform instrument with limited voriations i somp Jurisdictions. In addiifon 1o the protections given 1o the

Note Holder under this Note, 2 Morigage, Doed of Trust, or Security Deed (the “Security Instrament"), dated the same date as tyis
Note, protects the Note Holder from pagsible losscs which might result {1 do not keep the promises which | make in this Note, Thay
Security Instrument describes how and under what conditions | may be required to make immediate payment in fulf of alf armounis }
owe under this Note, Some of these conditions arc deseribed as follows: .
Ifall or ony part of tho Property or any Inicrest in the Propenty is sald or trangferred (or iT Borrawer s not o
natural porson and 0 beneficial Intarest in Borrowor i sold or transferred) withoul Lénder's prior writlen consent,

FLORIDA INTEREST-ONLY FERIOD FINED RATE NOTE-Sinx'lc anlly-Flnnic Mac UNIFORM INSTRUMENT  Form Jl')l.lO Y] (rev.9/06)
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| ®
N Lender may require immediate payment fn full of afl sums sceurcd by this Security Insrument, However, this

P - S option shall not be exercised by Lender iF sucly exereise is prohibited by Applicable Law.
If Lender exercises this optlon, Lander shall give Borrower notfee of neceleration, The notice shall pravide
u period of not less than 30 days from the dale the novice is given in accordance with Section 15 within which
Borower must puy all sums sccured by this Security nstrumient, I Borrower {xils to pay these sums priar-to the
expirstion of this period, Lender may invoke any remedies permiitied by thls Secority Instrument without further

. wotice or demand on Borrower,
15 DOCUMENTARY TAX .
The state documentury tex due on this Nofe has been paid on the mortgage seeuring this indebtedness,

I WITNESS THE HANDYS) AND SEAL(S) OF THE UNDERSIGNED,

WM (Seut) CIW%W W‘W/& {Seal)

BARRY FRITZHACK &/ -Bomower . CHERYL MARGRET MACK -Borrower
Sotiu! SceurllyNo.t 143-32-0789 Sotlol Security No: 171-44-9380
(Seal) ' ' (Scal)
-Botrower -Borrower
{Stgn Original Onlyj
PayJo the order of Pay to.the Order of ~

QMAC BANK
Without Recourse GMAC Mor age,Corpor
PRIMARY RESIDENTIAL MORTGAGE INC, Without Recourse

= TN -
- . IE Yl Joann "' lght, Vice Presfdent
Acting Agent for GMAC Bank

[ PAYTOTHEORDEROF o
v RESIDENTIAL FUNDING COMPANY, LG payy0 THE DRBER OF
WITHOUT RECOURSE Dauische Sank Trust Company Americas as Trustoe

' 2 WITHOUT RECOURSE
’ ‘DH&LMM ‘Residential Fundieg Company, LLG
| Limitggzg;:;%lﬁcer B i/ F&;Imr
Acting Agent for + Yice Presigan
GMAC MORTGAGE CORPORATION
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