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UNITED STATES BANKRUPTCY COURT
SQUTHERN DISTRICT OF NEW YORK

Manhattan
One Bowling Green
New York, NY 10004-1408

Attn: HONORABLE MARTIN GLENN UNITED STATES BANKRUPTCY JUDGE CASE # 12-12020 (MG)

RE: Borrower’s motion, exhibits and pertinent documentation for your consideration to be review at the
court’s hearing scheduled for June 26, 2014 3t 10:60 a.m.

luhe 2, 2014

Honorable Martin Glenn:

for relief from the automatic stay, (Documment # 6863 of the court’s dockets), for the case No. 12-
12020{MG).

lam a pro se litigant and | am currently defending from a wrongful foreclosure case initiated by GMAC
MORTGAGE LLC. In 2009, GMACM vs. Jorge Cerron CASE ¥# 2009 CA 015793 NC at the circuit court in
Sarasota Horida, '

itis a hearing for my motion scheduled for June 26, at 10:00 a.m. at your honorable court which | will be

attending by telephone conference, please find enclosed for your cordial consideration my motions,
exhibits and documents to be review at the above hearing.

In the spirit of justice and with bounteous gratitude | remain,

Sincerely and Respectfully,

@jf @/’ﬁ NECE]I
orge Cerron j;) Ic ﬁp = ' |
P. O. Box 18902 E g _ :
Sarasota, Florida 34276. J\ u JUN -3 2014 HE

“USTBANKRUPTCY CGURT, SDNY
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

inre:

RESIDENTIAL CAPITAL, LLC. et al.

Case No. 12-12020 {MG)
Chapter 11

Debtors Jointly Administered

N i o Nt gt

BANKRUPTCY BORROWER JORGE CERRON’S SUPPLEMENT TO BE
INCORPORATED INTO BORROWER’S MOTION FOR RELIEF FROM THE AUTOMATIC
STAY (Document # 6863 of the court’s dockets).

COMES NOW, the borrower JORGE CERRON and REALLEGES ifs claims included in

his Motion for Relief From Stay and add this supplemental in support of his objections and
motions states:

That Before this Court the borrower Jorge Cerron(the borrower) is summiting this motion
(the “Motion”) seeking relief from the automatic stay.
That the borrower is currently in a wrongful foreclosure action on a secured interest in the
borrower’s real property that GMAC Mortgage LLC, (GMACM) claims to be the holder
and/or owner of the note and mortgage, .(GMACM IS ONE OF THE DEBTORS UDER
RESIDENTIAL CAPITAL LLC.).
The borrower contests GMACM’s standing before this court and that should not be entitle
to the bankruptcy stay’s protection.
That the borrower argues that the only interest GMACM holds in the underlying mortgage
was received by way of an assignment from the Mortgage Electronic Registration System
a’k/a MERS, as a “pominee” for the original lender GreenPoint Mortgage Funding Inc.,
who went out of business in August 2007. (when an entity cease to exist its delegating
power cease to exist) (see exhibit G copy of some pages of the mortgage , and exhibit B).
That the borrower’s argument raises a fundamental question as to whether MERS had the
legal authority to assign a valid and enforceable interest in the subject mortgage. Because
GMACM’s rights can be no greater than the rights as transferred by its assignor — MERS
The borrower argues that GMACM, has failed to establish that it holds an enforceable
right against the Property.
That GMACM may argues that MERS’s authority to assign the mortgage to GMACM is
derived from the mortgage itself which allegedly grants to MERS its status as both
“nominee” of the mortgagee and “mortgagee of record.”.

. However GMACM’s argument has been already denicd by fn re: Ferrel L_Agard Case 8-10-

77338-reg in the Bankruptcy Court in the Eastern District of New York. (see exhibit C)

That GMACM may argue that it have standing to seek relief from stay by virtue of a
Judgment of foreclosure and sale entered in its favor by the Florida state circuit court and
that the judgment of foreclosure is a final adjudication and therefore the Rooker-Feldman
doctrine prohibits this Court from looking behind the judgment and questioning whether
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GMACM has proper standing before this Court by virtue of a valid assignment of the
mortgage from MERS. (however the assignment is invalid see exhibit B)

10. However GMACM is wrong because the final judgment of foreclosure in favor of
GMACM was reversed by the Second District Court of Appeal in Lakeland
Florida.(please see exhibit A copy of the 2DCA’s opinion and mandate)

11. That the Rooker-feldman doctrine, does not apply in this case, this action is not barred because

the final judgment of foreclosure in this case was reversed therefore this court must accept the
Florida state court reversal as evidence of GMACM’s lack of standing.

12. That the borrower has disputed sufficient basis to lift the stay under section 362(d) the borrower
allege into other things that GMACM lacks standing to seek the relief requested because MERS
the purported assignor to GMACM, did not have authority to assign the Mortgage and therefore
GMACM cannot establish that is a bona fide holder of a valid secured interest in the property the
alleged GMACM’s status as a secured creditor or holder of the note and mortgage, and that its
standing to seek relief from the automatic stay is a nullity unenforceable does not exist.

13. That GMACM has perpetuated fraud by committing an illegal seizure/ slander of Title on the
borrower’s property’s title and it has committed fraud by using fraudulent documentations an
invalid assignment of mortgage/ a fabricated backdated assignment from MERS in order to
obtain a judgment of foreclosure. (see exhibit B copy of the invalid assignment }.

14. That GMACM’s final Summary judgment was obtained by exfrinsic fraud and/or collusion.
(“Extrinsic fraud involves the parties’ ‘opportunity to have a full and fair hearing),
because GMACM’s invalid, fabricated, backdated, non-verified signatures, assignment of
mortgage (please see exhibit B) submitted to the lower court in Sarasota Florida has
mislead the court’s decision and by means of fraud GMACM obtained a foreclosure sale
of the subject property, in said sale GMACM obtained the certificate of title on its name
(see exhibit D copy of Certificate of Title) thus causing a slander of title and the illegal
seizure of the borrower’s property certificate of title, thus injuring the borrower, however
the borrower was able to obtained from the 2 DCA a reversal of the said Final summary
Judgment, (please refer to exhibit A), GMACM did not obey the Second District Court of
appeal’s Mandate (see exhibit E, copy of the order of the 2 DCA sent to GMACM
requesting its answer why it has not reversed the certificate of title back to the Borrower)

15. That MERS have no standing and it is not recognized by this court case laws as an entity to
perform a legal transfer of the note and mortgage (see exhibit C copy of the bankruptcy court’s
Memorandum Decision [n re: Ferref L. Agard Case 8-10-77338-reg in the Bankruptcy Court in the
Eastern District of New York.)

16. That GMACM may argue that New York state agency laws, give MERS the authority to
assign the mortgage. ™ and therefore it have standing before this court, however the state
law is very clear it states; 11 U.S.C. § 101(5)(A). In the context of a lift stay motion where
the movant is seeking to commence or continue with an action to foreclose a mortgage
against real property, the movant must show that it is a “party in interest” by showing that
it is a creditor with a security interest in the subject real property. See Mims, 438 B.R. at
57 (finding that as movant “failed to prove it owns the Note, it has failed to establish that
it has standing to pursue its state law remedies with regard to the Mortgage and
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Property”). Cf. Brown Bark I L.P. v. Ebersole (In re Ebersole), 440 BR. 690, 694 (Bankr,
W.D. Va. 2010) (finding that movant seeking relief from stay must prove that it is the
holder of the subject note in order to establish a ‘colorable claim’ which would establish
standing to seek relief from stay).

17. GMACM’s noteholder status is challenge by this motion the borrower alleges that
GMACM is not the note holder of the subject note.

18. That the under New York law, GMACM can prove that is the holder of the Note by
providing the Court with proof of a written assignment of the Note, or by demonstrating
that it has physical possession of the Note endorsed over to it,

19. That the only written assignment presented to the Court is not an assignment of the Note
but rather an Assignment of Mortgage” which contains a vague reference to the Note.
Tagged to the end of the provisions which purport to assign the Mortgage, there is
language in the Assignment stating “ to certain mortgage: Not only is the language vague
and insufficient to prove an intent to assign the Note, but MERS is not a party to the Note
and the record is barren of any representation that MERS, the purported assignee, had any
authority to take any action with respect to the Note. (see exhibit B copy of assignment)

20. Therefore, this Court should find that the Assignment of Mortgage is not sufficient to
establish an effective assignment of the Note.

21. That GMACM could have demonstrated that is the holder of the Note if it can show that
has physical possession of the Note endorsed to its name. See In re Mims, 423 B.R. at 56-
57. (in this action GMACM failed to do so, please see exhibit F copy of the blank
endorsed note which is also undated).

22, That According to the evidence presented in this matter the manner in which the MERS
system is structured this Court has no evidentiary basis to find that the Note was endorsed
to GMACM or that GMACM has physical possession of the Note. Therefore, this Court
should find that GMACM has not satisfied its burden of showing that it is the holder of the
Note.

23. That there are several published New York state trial level decisions holding that the
status of “nominee” or “mortgagee of record” bestowed upon MERS in the mortgage
documents, by itself, does not empower MERS to effectuate an assignment of the
mortgage. These cases hold that MERS may not validly assign a mortgage based on its
nominee status, absent some evidence of specific authority to assign the mortgage. See
Bank of New York v. Mulligan, No. 29399/07, 2010 WL 3339452, at *7 (N.Y. Sup. Ct.
Aug. 25, 2010); One West Bank, F.S.B. v. Drayton, 910 N.Y.S.2d 857, 871 (N.Y. Sup. Ct.
2010); Bank of New York v. Alderazi, 900 N.Y.S.2d 821, 824 (N.Y. Sup. Ct. 2010) (the
“party who claims to be the agent of another bears the burden of proving the agency
relationship by a preponderance of the evidence™); HSBC Bank USA v. Yeasmin, No.
34142/07,2010 WL 2089273, at *3 (N.Y. Sup. Ct. May 24, 2010); HSBC Bank USA v.
Vasquez, No. 37410/07, 2009 WL 2581672, at *3 (N.Y. Sup. Ct. Aug. 21, 2010); LaSalle
Bank N.A. v. Lamy, 824 N.Y.S.2d 769, 2006 W1, 2251721, at *2 (N.Y. Sup. Ct. Aug. 7,
2006) (“A nominee of the owner of a note and mortgage may not effectively assign the
note and mortgage to another for want of an ownership interest in said note and mortgage
by the nominee.”). See also MERS v. Saunders, 2 A.3d 289, 295 (Me. 2010) (“MERS’s
only right is to record the mortgage. Its designation as the ‘mortgagee of record’ in the
document does not change or expand that right...”).
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24. That GMACM’s failure to show that it holds the Note it is fatal to the GMACM’s standing
and to establish that it holds the Mortgage in order to prove that it is a secured creditor
with standing before this Court.

25. That in Bank of New York v. Alderazi, the court found “[t]he fact that the borrower
acknowledged and consented to MERS acting as nominee of the lender has no bearing on
what specific powers and authority the lender granted MERS.” Alderazi, 900 N.Y.S.2d at
824. Even if it did bestow some authority upon MERS, the court in Alderazi found that the
mortgage did not convey the specific right to assign the mortgage. The Court agrees with
the reasoning and the analysis in Bouloute and Alderazi, and the other cases cited herein
and finds that the Mortgage, by naming MERS a “nomince,” and/or “mortgagee of record”
did not bestow authority upon MERS to assign the Mortgage.

26. Under New York agency laws, an agency relationship can be created by a “manifestation
of consent by one person to another that the other shall act on his behalf and subject to his
control, and the consent by the other to act.” Meise! v. Grunberg, 651 F.Supp.2d 98, 110
(S.D.N.Y. 2009) (citing N.Y. Marine & Gen. Ins. Co. v. Tradeline, L.L.C., 266 ¥.3d 112,
122 (2d Cir.2001)).

27. Because MERS’s members, the beneficial noteholders, purported to bestow upon MERS
interests in real property sufficient to authorize the assignments of mortgage, the alleged
agency relationship must be committed to writing by application of the statute of frauds.
Section 5- 703(2) of the New York General Obligations Law states that: An estate or
interest in real property, other than a lease for a term not exceeding one year, or any trust
OF power, over or concerning real property, or in any manner relating thereto, cannot be
created, granted, assigned, surrendered or declared, unless by act or operation of law, or
by a deed or conveyance in writing, subscribed by the person creating, granting, assigning,
surrendering or declaring the same, or by his lawful agent, thereunto authorized by
writing. See N.Y. Gen. Oblig. Law § 5-703(1) (McKinney 2011); Republic of Benin v.
Mezei, No. 06 Civ, 870 (FGK), 2010 WL 3564270, at *3 (S.D.N.Y. Sept. 9, 2010); Urgo v.
Patel, 746 N.Y.8.2d 733 (N.Y. App. Div. 2002) (finding that unwritten apparent authority
is insufficient to satisfy the statute of frauds) (citing Diocese of Buffalo v. McCarthy, 91
A.D.2d 1210 (4 Dept. 1983)); see also N.Y. Gen. Oblig. Law § 5-1501 (McKinney 2011)
("“agent” means a person granted authority to act as attorney-in-fact for the principal under
a power of aftorney. . .”).

28. That GMACM may argue for this Court to liberally interpret the laws of agency and find
that MERS’s agreement may take any form “desired by the parties concerned.” However,
this does not free GMACM or MERS from the constraints of applicable agency laws.

29. However, the fact that MERS is named “nominee” in the Mortgage is not dispositive of
the existence of an agency relationship and does not, in and of itself, give MERS any
“authority to act.” See Steinbeck v. Steinbeck Heritage Foundation, No. 09-18360¢v, 2010
WL 3995982, at *2 (2d Cir. Oct. 13, 2010) (finding that use of the words “attorney in
fact” in documents can constitute evidence of agency but finding that such labels are not
dispositive); MERS v. Saunders, 2 A.3d 289, 295 (Me. 2010) (designation as the
‘mortgagee of record’ does not qualify MERS as a “mortgagee™).

30. That this Court will find that the record of this case is insufficient to prove that an agency
relationship exists under the laws of the state of New York between MERS and its
members.
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31. That, it is notable in this case that the Assignment of Mortgage was by MERS, as nominee
Jor GreenPoint Mortgage Funding Inc.,, the original lender. (Please see exhibit G, copy of
pertinent pages of said mortgage showing GREENPOINT as the original lender) By the
GMACM’s and MERS’s own admission, at the time the assignment was effectuated,
(refer to exhibit B) GreenPoint Mortgage Funding Inc., held any interest in the Note or
mortgage, GreenPoint closed for business on August 2007, (please see exhibit H copy of a
news release showing that GreePoint closed), and the alleged assignment of mortgage took
place on November 10, 2009, and GMACM filed its foreclosure complaint in the circuit
court of Sarasota, Florida under case # 2009 CA 015793 NC, on September 14, 2009,
(please see exhibit 1 copy of the Lis Pendens and GMACM complaint) which clearly
shows that GMACM did not have standing at the inception of its lawsuit. (GMACM’s
complaint only attachments enclosed were the copy of the mortgage and a collection letter
please see exhibit J copy of the collection letter) Both GMAC and MERS have
represented to the Court that subsequent to the origination of the loan, on September 10,
2009 the Note was assigned, through the MERS tracking system, from GreenPoint
Mortgage Funding Inc. to GMACM. Accordingly, at the time that MERS, as nominee of
GREENPOINT, assigned the interest in the Mortgage to GMACM, GreenPoint Mortgage
Funding Inc. no longer had any rights to the Note or the Mortgage and it was closed for
business (refer to exhibit H}

32. That the documentation provided by GMACM to this Court in this case, is stunningly
inconsistent with what GMACM define as the facts of this case.

33. As per the New York state law and the abundantly case law submitted this Court should
find that MERS did not have authority, as “nominee” or agent, to assign the Mortgage
absent a showing that it was given specific written directions by its principal

34. That GMACM’s theory that MERS can act as a “common agent” for undisclosed
principals is not support by the law. The relationship between MERS and its lenders and
its distortion of its alleged “nominee” status was appropriately described by the Supreme
Court of Kansas as follows: “The parties appear to have defined the word [nominee] in
much the same way that the blind men of Indian legend described an elephant — their
description depended on which part they were touching at any given time.” Landmark
Nar’l Bank v. Kesler, 216 P.3d 158, 166-67 (Kan. 2010).

35. The added fact ( to all of the above), that GMACM has unlawfully kept the certificate of
title for the subject property in its name which GMACM obtained by an unlawful
foreclosure judgment that was reversed by the Second District Court of Appeal., shows
that GMACM has not obeyed the direct court’s order mandating the reversal of said
certificate of title and also shows GMACM’s track of unlawful behavior and disregard of
the law and the Judicial System.(please refer to exhibits A,D, and E)

36. That as stated in the Memorandum decision issued in /n re: Ferrel L. Agard Case 8-10-77338-

reg in the Bankruptcy Court in the Eastern District of New York, (please refer to exhibit C page 36,
last paragraph which continue in page 37), the Hon. Robert E. Grossman United States

Bankruptcy Judge stated “in all future cases which involve MERS, the moving party
must show that it validly holds both the mortgage and the underlying note in order to
prove standing before this Court”.

Therefore for all of the foregoing reasons, this Court should find that the borrower’s Motion in
this case should be granted.
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WHEREFORE, the borrower Jorge Cerron request to this court to enter an order granting his
Motion for the relief from the antomatic stay, and for this honorable court to rule that;

a. To declare that GMACM have not standing to seek the remedy of stay in this Bankruptcy
court for the borrower’s property.

b. To declare that MERS’s assignment of Mortgage does not convey standing to GMACM
and that MERS assignment is imvalid.

¢. To declare that indication of fraud on the assignment of mortgage submitted by GMACM
is evident.

d. To declare that the wrongful foreclosure action in the circuit court of Sarasota Florida
must be dismiss.

e. To declare a quite title in favor of the borrower Jorge Cerron, for being a just remedy of
law to GMAC’S slander of title and illegal seizure of the borrower’s certificate of title for
the subject property.

f. And or other reliefs that this court finds just.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the forgoing has been furnished by certify
return receipt U. $ mail to the law offices of WOLFE & WYMAN LLP. Litigation Counsel to the Debtors
and Debtors in Possession 11811 N. Tatum, Suite 3031 Phoenix, AZ 85028
ATTN: Calt B. Dodrill, Esq., on this 2 day of June, 2014.

CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a true and correct copy of the forgoing has been furnished by certify
return receipt U. 5 mail to the law offices of MORRISON & FOERSTER Counsel for Residential Capital, LLC,
et al. at 1290 Avenue of the Americas New York, NY 10104 ATTN: Norman S. Rosenbaum, Esq., on this
2™ day of June, 2014.

Respectfully submitied,
Jorge Cerron

P.C. Box 18902
Sarasota, Florida, 34276.
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SERVICE LIST

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

Manhattan

One Bowling Green

New York, NY 10004-1408

Attn: Clerk of the Court /to file in Case No. 12-12020 (MG) RESIDENTIAL CAPITAL, LLC, et al. Chapter 11

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

Manhattan

One Bowling Green

New York, NY 10004-1408

Attn: HONORABLE MARTIN GLENN UNITED STATES BANKRUPTCY JUDGE

MORRISON & FOERSTER

Counsel for Residential Capital, LLC, et al.
1290 Avenue of the Americas

New York, NY 10104

ATTN: Norman S. Rosenbaum, Esq.

WOLFE & WYMAN LLP

Litigation Counsel {0 the Debtors and Debtors in Possession
11811 N. Tatum, Suite 3031

Phoenix, AZ 85028

By: Colt B. Dodrill, Esq.
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The following exhibits and documents are enclosed;
EXHIBITS
Exhibit A, copy of the Second District Court of Appeal’s opinion and mandate.

Exhibit B, copy of the invalid, fabricated backdated, non-verified signatures assignment of mortgage
from MERS to GMACM.

Exhibit C, Memorandum Decision 37 pages of In re: Ferrel L. Agard Case 8-10-77338-reg in the
Bankruptey Court in the Eastern District of New York,

Exhibit D, Certificate of Title issued to GMACM, which it never reversed.

Exhibit E, Second District Court of Appeal’s recent order, mandating GMACM to reverse the subject
property's Certificate of Title

Exhibit F, copy of the subject note showing that it is blank endorsed and undated, and that does not
convey interest to GMACM

Exhibit G, pertinent pages of the subject mortgage showing GREENPQINT as the original lender.
Exhibit H, copy of news release paper showing that GREENPOINT is closed in August 2007.

Exhibit i, copy of the Lis Pendens and complaint filed by GMACM on 9/14/2009 at the circuit court in
Sarasota, FL., for case # 2009 CA 015793 NC.

Exhibit J, copy of the collection letter attached to GMACM’s complaint.
Also for your consideration herein enclosed are the following documents;

Document numbered number 1, copy of pertinent page of GMACM"'s allegations of its automatic stay
protection and its allegations that the borrower Jorge Cerron’s loan were either included in the sale or
Ocwen Loan Servicing LL.C., was made the sub-servicer of borrower’s loan

Document numbered number 2, copy of BORROWER'S LETTER TO RESCIND sent to GMACM and
copy of the US mail return receipt.

Document numbered number 3, copy of the circuit court’s order denying GMACM”s request to trial only
the issue of its failure to service the default notice. (GMCM was trying to avoid its issue of lack of
standing).
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from

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT

THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY APPEAL,
AND AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPINION;

YOU ARE HEREBY COMMANDEL THAT SUCH FURTHER PROCEEDINGS
BE HAD IN SAID CAUSE , IF REQUIRED, IN ACCORDANCE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS
ORDER, AND WITH THE RULES OF PROCEDURE AND LAWS OF THE STATE OF
FLORIDA.
WITNESS THE HONORABLE MORRIS SILBERMAN CHIEF JUDGE OF THE
DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT,

AND THE SEAL OF THE SAID GOURT AT LAKELAND, FLORIDA ON THIS DAY.

DATE: August7, 2012 22z B o
SECOND DCA CASE NO. 2D11-3425 ol b o
e )

COUNTY OF ORIGIN:  Sarasota £SE 3 o=
LOWER TRIBUNAL CASE NO. 2009 CA 015793 NC TEE % g
! L)

2 CASE STYLE: JORGE A. CERRON v. GMAC MORTGAGE, LLC

L
es Birkhold
lerk
cc: (Without Attached Opinion)
Jorge A. Cerron Marc James Ayers, Esq.

me
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

JORGE A. CERRON,

Appeliant,

V. Case No. 2D11-3425
GMAC MORTGAGE, LLC,

Appesliee.

Opinion filed July 18, 2012,

Appeal from the Circuit Court for Sarasota
County; Charles E. Roberts, Judge.

Jorge A. Cenron, pro se.
. 'ﬂdarc James Ayers and Jose D. Vega of
Bradiey Arant Boult Cummings LLP,
Birmingham, Alabama, for Appellee.
NORTHCUTT, Judge.
Jorge Cemon, pro se, appeals a final summary judgment of foreclosure on
a mortgage in tavor of GMAC Mortgage, LLC, the successor to the original lender. We
reverse because GMAC failed to refute Cerron's affirmative defense alleging lack of
notice.

GMAC filed a complaint seeking to foreclose a mortgage given by Cerron,

and it alleged generally that all conditions precedent to acceleration had been
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performed or had occurred. The complaint attached a copy of the mortgage, paragraph
22 of which required the lender to give thirty days' written notice of default prier to
acceleration. Cerron filed a pro se answer, which was not a model pleading. The
answer set forth several pages of narrative in opposition to the foreclosure complaint
and then alieged four affirmative defenses. The first affirmative defense asserted that
GMAC failed to give timely notice of default and of the lender’s intent to accelerate as

required by the mortgage, nate, and Flarida law. Cerron's answer inciuded a plea for

the court to dismiss the action.

GMAC subsequently filed a motion for summary judgment and asserted,
in part, that Cerron's affirmative defenses were iegally insufficient. In support of its
motion, GMAC filed an affidavit setting forth the amounts due and owing and an affidavit
regarding attorney's fees and costs. It subsequently filed a notarized, recorded
document recounting that the mortgage had been assigned to GMAC on a date just
prior to the filing of the complaint. GMAC aiso filed the note that was indorsed in blank.
None of GMAC's filings specifically addressed or refuted Cerron’s affirmative defenses.

The circuit court denied Cerron's motian to dismiss and directed him to file
an amended answer, which he did. In the amended answer, Cerron specifically alleged
as his seventh affimative defense that GMAC falled fo give a notice of default and that
it thus failed to comply with a contractual condition precedent. GMAC filed updated
affidavits of amournts due and attorney’s fees, but it never addressed Cermron's
affirmative defenses, either by affidavit or by memorandum in support of summary

judgment.
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On appeal, Cerron argues that the circuit court erred in granting summary
judgment when GMAC failed to refute his affirmative defenses. Based on our de novo
review of the summary judgment, we agree. See Taylor v. Bayview Loan Servicing,
LLC, 74 So. 3d 1115, 1117 (Fia. 2d DCA 2011) ("The standard of review on a summary
judgment is de nove.”). The party moving for summary judgment must show that there
are no disputed issues of material fact and that it is entitled to judgment as a matter of
law. Id. at 1116-17 (citing Fla. R. Civ. P. 1.150(c)). In addition, a plaintiff moving for
summary judgment must refute the nonmoving party's affirmative defenses. id.; see
also Coral Woed Page. inc. v. GRE Coral Wood, LP, 71 So. 3d 251, 253 (Fla. 2d DCA
2011). '

On appeal, GMAC maintains that Cerron had the burden to file an affidavit
stating that he never received a notice of defauit, at which point GMAC wotuld have
been required to refute the contention with contrary evidence. Thatis incorrect. A
plaintiff moving for summary judgment must either conclusively refute the factual bases
for the defendant's affirmative defenses or show that the defenses are legally
insufficient. Coral Wood Page, 71 So. 3d at 253. As in Tavlor and Konsulian v. Busey
Bank, N.A., 61 So. 3d 1283 (Fla. 2d DCA 2011), when Cerron alleged GMAC's failure to
provide a contractually required notice of defauli, GMAC's burden on summary
judgment was to show that it had satisfied this condition precedent. It failed to do so.

W“"-‘ .
Reversed and remanded.

SILBERMAN, C.J., and CRENSHAW, J., Concur.
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK

&

X
In re;
Case No. 810-77338-reg
FERREL L. AGARD,
Chapter 7
Debtor.
X
MEMORANDUM DECISION

Before the Court is a motion (the “Motion™) seeking relief from the automatic stay
pursuant to 11 U.S.C. § 362(d)(1) and (2), to foreclose oﬁ a secured interest in the Debtor’s real
property located in Westbury, New York (the “Property™). The movant is Select Portfolio
Servicing, Inc. (“Select Portfolio” or “Movant”™), as servicer for U.S. Bank National Association,
as Trustee for First Franklin Mortgage Loan Trust 2006-FF12, Mortgage Pass-Through
Certificates, Series 2006-FF12 (“U.S. Bank™). The Debtor filed limited opposition to the Motion
contesting the Movant’s standing to seek relief from stay. The Debtor argues that the only
interest U.S. Bank holds in the underlying mortgage was received by way of an assignment from
the Mortgage Electronic Registration System a/k/a MERS, as a “nominee” for the original
lender. The Debtor’s argument raises a fundamental question as to whether MERS had the legal
authority to assign a valid and enforceable interest in the subject mortgage. Because U.S. Bank’s
rights can be no greater than the rights as transferred by its assignor — MERS — the Debtor argues
that the Movant, acting on behalf of U.S. Bank, has failed to establish that it holds an

enforceable
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right against the Property.! The Movant’s initial response to the Debtor’s opposition was that
MERS’s authority to assign the mortgage to U.S. Bank is derived from the mortgage itself which
allegedly grants to MERS its status as both “nominee” of the mortgagee and “mortgagee of
record.” The Movant later supplemented its papers taking the position that U.S. Bank is a
creditor with standing to seek relief from stay by virtue of a Jjudgment of foreclosure and sale
entered in its favor by the state court prior to the filing of the bankruptcy. The Movant argues
that the judgment of foreclosure is a final adjudication as to U.S. Bank’s status as a secured
creditor and therefore the Rooker-Feldman doctrine prohibits this Court from looking behind the
Judgment and questioning whether U.S. Bank has proper standing before this Court by virtue of a
valid assignment of the mortgage from MERS.

The Court received extensive briefing and oral argament from MERS, as an intervenor in
these proceedings which go beyond the arguments presented by the Movant. In addition to the
rights created by the mortgage documents themselves, MERS argues that the terms of its
membership agreement with the original lender and its successors in interest, as well as New
York state agency laws, give MERS the authority to assign the mortgage. MERS argues that it

holds legal title to mortgages for its member/lenders as both “nominee” and “mortgagee of

The Debtor also questions whether Select Portfolio has the authority and the standing to
seek relief from the automatic stay. The Movant argues that Select Portfolio has standing
to bring the Motion based upon its status as “servicer” of the Mortgage, and attaches an
affidavit of a vice president of Select Portfolio attesting to that servicing relationship.
Casclaw has established that a mortgage servicer has standing to seek relief from the
automatic stay as a party in interest. See, e.g., Greer v. O'Dell, 305 F.3d 1297

(11th Cir. 2002); In re Woodberry, 383 B.R. 373 (Bankr. D.S.C. 2008). This presumes,
however, that the lender for whom the servicer acts validly holds the subject note and
mortgage. Thus, this Decision will focus on whether U.S. Bank validly holds the subject
note and mortgage.

Page 2 of 37
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record.” As such, it argues that any member/lender which holds a note secured by real property,

o

that assigns that note to another member by way of entry into the MERS database, need not also
assign the mortgage because legal title to the mortgage remains in the name of MERS, as agent
for any member/lender which holds the corresponding note. MERS’s position is that if a MERS
member directs it to provide a written assignment of the mortgage, MERS has the legal
authority, as an agent for each of its members, to assi gn mortgages to the member/lender
currently holding the note as reflected in the MERS database.

For the reasons that follow, the Debtor’s objection to the Motion is overruled and the
Motion is granted. The Debtor’s objection is overruled by application of either the Rooker-
Feldman doctrine, or res judicata. Under those doctrines, this Court must accept the state court
judgment of foreclosure as evidence of U.S. Bank’s status as a creditor secured by the Property.
Such status is sufficient to establish the Movant’s standing to seek relief from the automatic stay.
The Motion is granted on the merits because the Movant has shown, and the Debtor has not
disputed, sufficient basis to lift the stay under Section 362(d).

Although the Court is constrained in this case to give full force and effect to the state
court judgment of foreclosure, there are numerous other cases before this Court which present
identical issues with respect to MERS and in which there have been no prior dispositive state
court decisions. This Court has deferred rulings on dozens of other motions for relief from stay
pending the resolution of the issue of whether an entity which acquires its interests in a mortgage
by way of assignment from MERS‘, as nominee, is a valid secured creditor with standing to seek
relief from the automatic stay. It is for this reason that the Court’s decision in this matter will

address the issue of whether the Movant has established standing in this case notwithstanding the

Page 3 of 37
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existence of the foreclosure judgment. The Court believes this analysis is necessary for the
precedential effect it will have on other cases pending before this Court.

The Court recognizes that an adverse ruling regarding MERS’s authority to assign
mortgages or act on behalf of its member/lenders could have a significant impact on MERS and
upon the lenders which do business with MERS throughout the United States. However, the
Court must resolve the instant matter by applying the laws as they exist today. 1t is up to the
legislative branch, if it chooses, to amend the current statutes to confer upon MERS the requisite
authority to assign mortgages under its current business practices. MERS and its partners made
the decision to create and operate under a business model that was designed in large part to avoid
the requirements of the traditional mortgage recording process. This Court does not accept the
argument that because MERS may be involved with 50% of all residential mortgages in the
country, that is reason enough for this Court to turn a blind eye to the fact that this process does

not comply with the law.
Facts

Procedural Background

On September 20, 2010, the Debtor filed for relief under Chapter 7 of the Bankruptcy
Code. In Schedule A to the petition, the Debtor lists a joint ownership interest in the Property
described as follows:

A “[s]ingle family home owned with son, deed in son’s name since 2007; used as

primary residence . . .. Debtor was on original deed and is liable on the mortgage,

therefore has equitable title. Debtor is in default of the mortgage with a principal
balance of over $450,000.00. The house is worth approximately $350,000. A

Page 4 of 37



12-1208056§-1®3€30Hreg Filddb103Aiked EXHIED 06RIBEI4dL023 20481 1MtdB: Wocument
Pg 20 of 92

foge S oF 371 Fpa¥ sp EXW(BIT “C°

foreclosure sale was scheduled 9/21/10.”

According to Schedule D, the Property is valued at $350,000 and is encumbered by a mortgage

in the amount of $536,920.67 held by “SPS Select Portfolio Servicing.”

On October 14, 2010, the Movant filed the Motion seeking relief from the automatic stay
pursuant to 11 U.S.C. §362(d) to foreclose on the Property. The Motion does not state that a
foreclosure proceeding had been commenced or that 2 Jjudgment of foreclosure was granted prior
to the filing of the bankruptcy petition. Nor does it mention that the Debtor holds only equitable
title and does not hold legal title to the Property. Instead, Movant alleges that U.S. Bank is the
“holder” of the Mortgage; that the last mortgage payment it received from the Debtor was
applied to the July, 2008 payment; and that the Debtor has failed to make any post-petition
payments to the Movant. Movant also asserts that as of September 24, 2010, the total
indebtedness on the Note and Mortgage was $542,902.33 and the Debtor lists the value of the
Property at $350,000 in its schedules. On that basis, Movant seeks entry of an order vacating the
stay pursuant to 11 U.S.C. § 362(d)(1) and (d)(2).

Annexed to the Motion are copies of the following documents:

. Adjustable Rate Note, dated June 9, 2006, executed by the Debtor as borrower and listing
First Franklin a Division of Na. City Bank of In. (“First Franklin™) as the lender
{(“Note™);

. Balloon Note Addendum to the Note, dated June 9, 2006;

. Mortgage, dated June 9, 2006 executed by the Debtor and listing First Franklin as lender,
and MERS as nominee for First Franklin and First Franklin’s successors and assigns
(“Mortgage™);

. Adjustable Rate and Balloon Rider, dated June 9, 2006;

. Addendum to Promissory Note and Security Agreement executed by the Debtor; and

Page 5 of 37
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. Assignment of Mortgage, dated February 1, 2008, listing MERS as nominee for First

Franklin as assignor, and the Movant, U.S. Bank National Association, as Trustee for

First Franklin Mortgage Loan Trust 2006- FF12, Mortgage Pass-through Certificates,

Series 2006-FF12, as assignee (“Assignment of Mortgage™).

The Arguments of the Parties

On October 27, 2010, the Debtor filed “limited opposition” to the Motion, alleging that
the Movant lacks standing to seek the relief requested because MERS, the purported assignor to
the Movant, did not have authority to assign the Mortgage and therefore the Movant cannot
establish that it is a bona fide holder of a valid secured interest in the Property.

The Movant responded to the Debtor’s limited opposition regarding MERS’s authority to
assign by referring to the provisions of the Mortgage which purport to create a “nominee”
relationship between MERS and First Franklin. Tn conclusory fashion, the Movant states that it
therefore follows that MERS’s standing to assign is based upon its nominee status.

On November 15, 2010, a hearing was held and the Court gave both the Debtor and
Movant the opportunity to file supplemental briefs on the issues raised by the Debtor’s limited
opposition.

On December 8, 2010, the Movant filed a memorandum of law in support of the Motion
arguing that this Court lacks jurisdiction to adjudicate the issue of whether MERS had authority
to assign the Mortgage, and even assuming the Court did have Jurisdiction to decide this issue,
under New York law the MERS assignment was valid. In support of its jurisdictional argument,
the Movant advises the Court (for the first time) that a Judgement of Foreclosure and Sale
(“Judgment of Foreclosure™) was entered by the state court in favor of the Movant on November

24, 2008, and any judicial review of the Judgment of Foreclosure is barred by the doctrines of

Page 6 of 37
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res judicata, Rooker-Feldman, and judicial estoppel.? The Movant argues that the Debtor had a
full and fair opportunity to litigate these issues in state court, but chose to default, and cannot
now challenge the state court’s adjudication as to the Movant’s status as a secured creditor or
holder of the Note and Mortgage, or its standing to seek relief from the automatic stay in this
Court. The Movant also notes that the Debtor admits in her petition and schedules that she is
liable on the Mortgage, that it was in default and the subject of a foreclosure sale, and thus
Judicial estoppel bars her arguments to the contrary.

In addition to its preclusion arguments, on the underlying merits of its position the
Movant cites to caselaw holding that MERS assignments similar to the assignment in this case,
are valid and enforceable. See U.S. Bank, N.A. v. Flynn, 897 N.Y.S. 2d 855, 858 (N.Y. Sup. Ct.
2010); Kiah v. Aurora Loan Services, LLC, 2010 U.S. Dist. LEXIS 121252, at *1 (D. Mass. Nov.
16, 2010); Perry v. Nat'l Default Servicing Corp., 2010 U.S. Dist. LEXTS 92907, at *1 (Dist.
N.D. Cal. Aug. 20, 2010). Itis the Movant’s position that the provisions of the Mortgage grant
to MERS the right to assign the Mortgage as “nomines,” or agent, on behalf of the lender, First
Franklin. Specifically, Movant relies on the recitations of the Mortgage pursuant to which the
“Borrower” acknowledges that MERS holds bare legal title to the Mortgage, but has the right

“(A) to exercise any or all those rights, including, but not limited to, the right to foreclose and

The Judgment of Foreclosure names the Debtor and an individual, Shelly English, as
defendants. Shelly English is the Debtor’s daughter-in-law. Ata hearing held on
December 13, 2010, the Debtor’s counsel stated that he “believed” the Debtor transferred
title to the Property to her son, Leroy English, in 2007. This is consistent with
information provided by the Debtor in her petition and schedules. Leroy English,
however, was not named in the foreclosure action. No one in this case has addressed the
issue of whether the proper parties were named in the foreclosure action. However,
absent an argument to the contrary, this Court can only presume that the Judgment of
Foreclosure is a binding final judgment by a court of competent jurisdiction.

Page 7 of 37



12-12026s08-1G3E Wb leg FiRIDS103Hiled é&g@gg O6EMIEr4dLOB 20481 1Mta®: fRocument
Pg o]
7

7%?2 $ or 37 Pl oF ExnigIT '

sell the Property; and (B) to take any action required of Lender including, but not limited to,
releasing and canceling fthe Mortgage].” In addition, the Movant argues that MERS’s status as a
“mortgagee™ and thus its authority to assign the Mortgage is supported by the New York Real
Property Actions and Proceedings Law (“RPAPL”) and New York Real Property Law (“RPL”).
Movant cites to RPAPL § 1921-a which allows a “mortgagee” to execute and deliver partial
releases of lien, and argues that MERS falls within the definition of “mortgagee” which includes
the “current holder of the mortgage of record . . . or . . . their . . . agents, successors or assigns.”
N.Y. Real Prop. Acts. Law § 1921(9)(a) (McKinney 2011). Although the definition of
“mortgagee™ cited to by the Movant only applies to RPAPL § 1921, Movant argues thatitisa
“mortgagee” vested with the authority to execute and deliver a loan payoff statement; execute
and deliver a discharge of mortgage and assign a mortgage pursuant to RPL §§ 274 and 275.

In addition to its status as “mortgagee,” Movant also argues that the assignment is valid
because MERS is an “agent” of each of its member banks under the general laws of agency in
New York, see N.Y. Gen. Oblig. Law § 5-1501(1) (McKinney 2011),? and public policy requires
the liberal interpretation and judicial recognition of the principal-agent relationship. See Arens v.
Shainswitt, 37 A.D.2d 274 (N.Y. App. Div. 1971), aff’d 29 N.Y.2d 663 (1971). In the instant

case, Movant argues, the Mortgage appoints MERS as “nominee,” read “agent,” for the original

Movant cites to New York General Obligations Law for the proposition that “an agency
agreement may take any form ‘desired by the parties concerned.” The direct quote
“desired by the parties concerned” seems to be attributed to the General Obligations Law
citation, however, the Court could find no such language in the current version of § 5-
1501(1). That provision, rather, defines an agent as “a person granted authority to act as
attorney-in-fact for the principal under a power of attorney, and includes the original
agent and any co-agent or successor agent. Unless the context indicates otherwise, an
‘agent’ designated in a power of attorney shall mean ‘attorney-in-fact for the purposes of
this title. An agent acting under a power of attorney has a fiduciary relationship with the
principal” N.Y. Gen. Oblig. Law § 5-1501(1) (McKinney 201 1) (emphasis added).

Page 8 of 37
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lender and the original lender’s successors and assigns. As nominee/agent for the lender, and as
mortgagee of record, Movant argues MERS had the authority to assign the Mortgage to the
Movant, U.S. Bank, “in accordance with the principal’s instruction to its nominee MERS, to
assign the mortgage lien to U.S. Bank . . . .

Finally, Movant argues that even absent a legally enforceable assignment of the
Mortgage, it is entitled to enforce the lien because U.S. Bank holds the Note. The Movant
argues that if it can establish that U.S. Bank is the legal holder the Note, the Mortgage by
operation of law passes to the Movant because the Note and the Mortgage are deemed to be
inseparable. See /n re Conde-Dedonato, 391 B.R. 247 (Bankr. ED.N.Y. 2008). The Movant
represents, but has not proven, that U.S. Bank is the rightful holder of the Note, and further
argues that the assignment of the Note has to this point not been contested in this proceeding.

MERS moved to intervene in this matter pursuant to Fed. R. Bankr, P. 7024 because:

12. The Court’s determination of the MERS Issue directly affects the
business model of MERS. Additionally, approximately 50% of all consumer
mortgages in the United States are held in the name of MERS, as the mortgagee

of record.

13, The Court’s determination of the MERS Issue will have a
significant impact on MERS as well as the mortgage industry in New York and
the United States.

14. MERS has a direct financial stake in the outcome of this contested

matter, and any determination of the MERS Issue has a direct impact on MERS.

(Motion to Intervene, §§12-14).

Permission to intervene was granted at a hearing held on December 13, 2010.
In addition to adopting the arguments asserted by the Movant, MERS strenuously
defends its authority to act as mortgagee pursuant to the procedures for processing this and other

mortgages under the MERS “system.” First, MERS points out that the Mortgage itself

Page 9 of 37
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designates MERS as the “nominee” for the original lender, First Franklin, and its successors and
assigns. In addition, the lender designates, and the Debtor agrees to recognize, MERS “as the
mortgagee of record and as nominee for ‘Lender and Lender’s successors and assigns™ and as
such the Debtor “expressly agreed without qualification that MERS had the right to foreclose
upon the premises as well as exercise any and all rights as nominee for the Lender.” (MERS
Memorandum of Law at 7). These designations as “nominee,” and “mortgagee of record,” and
the Debtor’s recognition thereof, it argues, leads to the conclusion that MERS was authorized as
a matter of law to assign the Mortgage to U.S. Bank.

Although MERS believes that the mortgage documents alone provide it with authority to
effectuate the assignment at issue, they also urge the Court to broaden its analysis and read the
documents in the context of the overall “MERS System.” According to MERS, each
participating bank/lender agrees to be bound by the terms of a membership agreement pursuant
to which the member appoints MERS to act as its authorized agent with authority to, among
other things, hold legal title to mortgages and as a result, MERS is empowered to execute
assignments of mortgage on behalf of all its member banks. In this particular case, MERS
maintains that as a member of MERS and pursuant to the MERS membership agreement, the
loan originator in this case, First Franklin, appointed MERS “to act as its agent to hold the
Mortgage as nominee on First Franklin’s behalf, and on behalf of First Franklin’s successors and
assigns.” MERS explains that subsequent to the mortgage’s inception, First Franklin assigned
the Note to Aurora Bank FSB f/k/a Lehman Brothers Bank (“Aurora™), another MERS member.
According to MERS, note assignments among MERS members are tracked via self-effectuated

and self-monitored computer entries into the MERS database. As a MERS member, by

Page 10 of 37
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operation of the MERS membership rules, Aurora is deemed to have appointed MERS to act as
its agent to hold the Mortgage as nominee. Aurora subsequently assi gned the Note to U.S. Bank,
also a MERS member. By operation of the MERS membership agreement, U.S. Bank is deemed
to have appointed MERS to act as its agent to hold the Mortgage as nominee. Then, according to
MERS, “U.S. Bank, as the holder of the note, under the MERS Membership Rules, chose to
instruct MERS to assign the Mortgage to U.S. Bank prior to commencing the foreclosure
proceedings by U.S. Bank.” (Affirmation of William C. Hultman, 12).

MERS argues that the express terms of the mortgage coupled with the provisions of the
MERS membership agreement, is “more than sufficient to create an agency relationship between
MERS and lender and the lender’s successors in interest” under New York law and as 2 result
establish MERS’s authority to assign the Mortgage. (MERS Memorandum of Law at 7.

On December 20, 2010, the Debtor filed supplemental opposition to the Motion. The
Debtor argues that the Rooker-Feldman doctrine should not preclude judicial review in this case
because the Debtor’s objection to the Motion raises issues that could not have been raised in the
state court foreclosure action, namely the validity of the assignment and standing to lift the stay.
The Debtor also argues that the Rooker-Feldman doctrine does not apply because the Judgment
of Foreclosure was entered by default. Finally, she also argues that the bankruptcy court can
review matters “which are void or fraudulent on its face.” See In re Ward, 423 B.R. 22 (Bankr.
ED.N.Y. 2010). The Debtor says that she is “alleging questionable, even possibly fraudulent
conduct by MERS in regards to transferring notes and lifting the stay.” (Debtor’s Supplemental
Opposition at 3).

The Movant filed supplemental papers on December 23, 2010 arguing that the Motion is

Page 11 of 37
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moot because the Property is no longer an asset of the estate as a result of the Chapter 7
Trustee’s “report of no distribution,” and as such, the Section 362(a) automatic stay was
dissolved upon the entry of a discharge on December 14, 2010. See Brooks v. Bank of New York
Mellon, No. DKC 09-1408, 2009 WL 3379928, at *2 (D. Md. Oct. 16, 2009); Riggs Nat 'l Bank
of Washington, D.C. v. Perry, 729 F.2d 982, 986 (4th Cir. 1984).

The Movant also maintains that Rooker-Feldman does apply to default judgments
because that doctrine does not require that the prior judgment be a judgment “on the merits.”
Charchenko v. City of Stillwater, 47 F.3d 981, 983 n.1 (8th Cir. 1995); see also Kafele v. Lerner,
Sampson & Rothfuss, L.P.4., No. 04-3659, 2005 WL 3528921, at *2-3 (6th Cir. Dec. 22, 2005);
In re Dahlgren, No. 09-18982, 2010 WL 5287400, at *1 (D.N.J. Dec. 17, 2010). The Movant
points out that the Debtor seems to be confusing the Rooker-Feldman doctrine with issue and

claim preclusion and that the Debtor has misapplied Chief Judge Craig’s ruling in In re Ward.
Discussion

As a threshold matter, this Court will address the Movant’s argument that this Motion has

been mooted by the entry of the discharge order.

Effect of the Chapter 7 discharge on the automatic stay
Section 362(c) provides that:
Except as provided in subsections (d), (e), (f), and (h) of this section--

(1) the stay of an act against property of the estate under subsection (a) of this
section continues until such property is no longer property of the estate;

Page 12 of 37
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(2) the stay of any other act under subsection (a) of this section continues until the

earliest of--

(A) the time the case is closed;

(B) the time the case is dismissed; or

(C) if the case is a case under chapter 7 of this title concerning an individual or a case

under chapter 9, 11, 12, or 13 of this title, the time a discharge is granted or denied,
11 U.S.C. § 362(c) (emphasis added).

Pursuant to Section 362(c)(1), the automatic stay which protects “property of the estate,”
as opposed to property of the debtor, continues until the property is no longer property of the
estate regardless of the entry of the discharge. The provision of the statute relied upon by the
Movant for the proposition that the automatic stay terminates upon the entry of a discharge,
relates only to the stay of “any other act under subsection(a),”, i.e., an act against property that is
not property of the estate, i.e., is property “of the debtor.” The relationship between property of
the estate and property of the debtor is succinctly stated as follows:

Property of the estate consists of all property of the debtor as of the date of the

filing of the petition. 11 U.S.C. § 541. It remains property of the estate until it has

been exempted by the debtor under § 522, abandoned by the trustee under §

554(a), or sold by the trustee under § 363. If property of the estate is not claimed

exempt, sold, or abandoned by the trustee, it is abandoned to the debtor at the

time the case is closed if the property was scheduled under § 521(1). If the

property is not scheduled by the debtor and is not otherwise administered, it

remains property of the estate even after the case has been closed.

If the property in question is property of the estate, it remains subject to the

automatic stay until it becomes property of the debtor and until the earlier of the

time the case was closed, the case is dismissed, or a discharge is granted or denied
in a chapter 7 case.

In re Pullman, 319 B.R. 443, 445 (Bankr. E.D. Va. 2004).
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Movant’s position seems to be that the Chapter 7 Trustee’s filing of a “report of no
distribution,” otherwise known as a “no asset report,” effectuated an abandonment of the real
property at issue in this case, and therefore the Property has reverted back to the Debtor.
However, Movant fails to cite the relevant statute. Section 554(c) provides that “[u]nless the
court orders otherwise, any property scheduled under section 521 (1) of this title not otherwise
administered at the time of the closing of a case is abandoned to the debtor and administered for
purposes of section 350 of this title.” 11 U.S.C. § 554(c) (emphasis added); Fed. R. Bankr. P.
6007. Cases interpreting Section 554(c) hold that the filing of a report of no distribution does
not effectuate an abandonment of estate property. See, e.g., In re Israel, 112 BR. 481,482 n.3
(Bankr. D. Conn. 1990) (“The filing of a no-asset report does not close a case and therefore does
not constitute an abandonment of property of the estate.”) (citing e.g., Zlogar v. Internal Revenue
Serv. (In re Zlogar), 101 B.R. 1, 3 n.3 (Bankr. N.D. 111 1989); Schwaber v. Reed (In re Reed), 89
B.R. 100, 104 (Bankr. C.D. Cal. 1988); 11 U.S.C. § 554(c)).

Because the real property at issue in this case has not been abandoned it remains property

of the estate subject to Section 362(a) unless and until relief is granted under Section 362(d).

Rooker-Feldman and res judicata’
The Movant argues that U.S. Bank’s status as a secured creditor, which is the basis for its
standing in this case, already has been determined by the state court and that determination

cannot be revisited here. The Movant relies on both the Rooker-Feldman doctrine and res

Because the Debtor’s objection is overruled under Rooker-Feldman and res Judicata, the
Court will not address the merits of the Movant’s judicial estoppel arguments.
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Judicata principles to support this position.

The Rooker-Feldman doctrine is derived from two Supreme Court cases, Rooker v.
Fidelity Trust Co., 263 U.S. 413 (1923), and D.C. Court of Appeals v. Feldman, 460 U.S. 462
(1983), which together stand for the proposition that lower federal courts lack subject matter
jurisdiction to sit in direct appellate review of state court Judgments. The Rooker-Feldman
doctrine is a narrow jurisdictional doctrine which is distinct from federal preclusion doctrines.
See McKithen v. Brown, 481 F.3d 89, 96-97 (2d Cir. 2007) (citing Exxon Mobil Corp. v. Saudi
Basic Indus. Corp., 544 U.S. 280, 284 (2005), and Hoblock v. Albany County Board of Elections,
422 F.3d 77, 85 (2d Cir. 2005)). In essence, the doctrine bars “cases brought by state-court
losers complaining of injuries caused by state-court judgments rendered before the district court
proceedings commenced and inviting district court review and rejection of those judgments.
Rooker-Feldman does not otherwise override or supplant preclusion doctrine or augment the
circumscribed doctrines that allow federal courts to stay or dismiss proceedihgs in deference to
state-court actions.” Exxon Mobil, 544 U.S. at 283.

The Second Circuit has delineated four elements that must be satisfied in order for
Rooker-Feldman to apply:

First, the federal-court plaintiff must have lost in state court. Second, the plaintiff

must “complain | ] of injuries caused by [a] state-court judgment|.]” Third, the

plaintiff must “invit[e] district court review and rejection of [that] judgment [ ].”

Fourth, the state-court judgment must have been “rendered before the district

court proceedings commenced™-i.e., Rooker-Feldman has no application to

federal-court suits proceeding in parallel with ongoing state-court litigation. The

first and fourth of these requirements may be loosely termed procedural; the
second and third may be termed substantive.

McKithen, 481 F.3d at 97 (internal citation omitted and alteration in original) (quoting Hoblock,
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In a case with facts similar to the instant case, Chief Judge Craig applied the Rooker-
Feldman doctrine to overrule a debtor’s objection to a motion for relief from the automatic stay.
See In re Ward, 423 BR. 22 (Bankr. EDN.Y, 2010). In In re Ward, a foreclosure sale was
conducted prior to the filing of the bankruptcy petition. When the successful purchaser sought
relief from stay in the bankruptcy case to proceed to evict the debtor, the debtor opposed the
motion. The debtor argued that the foreclosure Jjudgment was flawed because “no original note
was produced”, “the mortgage was rescinded”, “the plaintiff in the action doesn’t exist” or “was
not a proper party to the foreclosure action”, and that “everything was done irregularly and
underneath [the] table.” In re Ward, 423 BR. at 27. Chief Judge Craig overruled the debtor’s
opposition and found that each of the elements of the Rooker-Feldman doctrine were satisfied:

The Rooker-Feldman doctrine applies in this case because the Debtor lost in the

state court foreclosure action, the Foreclosure Judgment was rendered before the

Debtor commenced this case, and the Debtor seeks this Court's review of the

Foreclosure Judgment in the context of her opposition to the Purchaser's motion

for relief from the automatic stay. The injury complained of, i.e., the foreclosure

sale to the Purchaser, was “caused by” the Foreclosure Judgment because “the

foreclosure [sale] would not have occurred but-for” the Foreclosure Judgment.

Accordingly, the Rooker-Feldman doctrine does not permit this Court to

disregard the Foreclosure Judgment.

Inre Ward, 423 B.R. at 28 (citations omitted and alteration in original).

In the instant case, the Debtor argues that the Rooker-Feldman doctrine does not apply
because the Judgment of Foreclosure was entered on default, not on the merits. She also argues
that Rooker-Feldman should not apply because she is alleging that the Judgment of Foreclosure
was procured by fraud in that the MERS system of mortgage assignments was fraudulent in

nature or void. However, this Court is not aware of any exception to the Rooker-Feldman
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doctrine for default judgments, or judgments procured by fraud and the Court will not read those
exceptions into the rule. See Salem v. Paroli, 260 B.R. 246, 254 (S.D.N.Y. 2001) (applying
Rooker_—F eldman to preclude review of state court defauit judgment); see also Lombard v.
Lombard, No. 00-CIV-6703 (SAS), 2001 WL 548725, at *3-4 (SD.N.Y. May 23, 2001)
(applying Rooker-Feldman to preclude review of stipulation of settlement executed in
connection with state court proceeding even though applicant argued that the stipulation should
be declared null and void because he was under duress at the time it was executed).

The Debtor also argues that Rooker-Feldman does not apply in this case because she is
not asking this Court to set aside the Judgment of Foreclosure, but rather is asking this Court to
make a determination as to the Movant’s standing to seek relief from stay. The Debtor argues
that notwithstanding the Rooker-Feldman doctrine, the bankruptcy court must have the ability to
determine the standing of the parties before it.

Although the Debtor says she is not secking affirmative relief from this Court, the net
effect of upholding the Debtor’s jurisdictional objection in this case would be to deny U.S. Bank
rights that were lawfully granted to U.S. Bank by the state court. This would be tantamount to a
reversal which is prohibited by Rooker-Feldman.

Even if Rooker-Feldman were found not to apply to this determination, the Court still
would find that the Debtor is precluded from questioning U.S. Bank’s standing as a secured
creditor under the doctrine of res judicata. The state court already has determined that U.S.
Bank is a secured creditor with standing to foreclose and this Court cannot alter that
determination in order to deny U.S. Bank standing to seek relief from the automatic stay.

The doctrine of res judicata is grounded in the Full Faith and Credit Clause of the United
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States Constitution. U.S. Const. art. IV, § 1. It prevents a party from re-liti gating any issue or
defense that was decided by a court of competent jurisdiction and which could have been raised
or decided in the prior action. See Burgos v. Hopkins, 14 F.3d 787, 789 (2d Cir. 1994) (applying
New York preclusion rules), Swiatkowski v. Citibank, No. 10-CV-114, 2010 WL 3951 212, at
*14 (EDN.Y. Oct. 7, 2010) (citing Waldman v. Vill of Kiryas Joel, 39 F .Supp.2d 370, 377
(S.D.N.Y. 1999)). Res judicata applies to judgments that were obtained by default, see Kelleran
v. Andrijevic, 825 F 2d 692, 694-95 (2d Cir. 1987), but it may not apply if the judgment was
obtained by extrinsic fraud or collusion. “Extrinsic fraud involves the parties’ ‘opportunity to
have a full and fair hearing,” while intrinsic fraud, on the other hand, involves the ‘underlying
issue in the original lawsuit.”” /n re Ward, 423 B.R. at 29. The Debtor’s assertions that the
MERS system of assignments may have been fraudulent is more appropriately deemed an
intrinsic fraud argument. The Debtor has not alleged any extrinsic fraud in the procurement of
the Judgment of Foreclosure which prevented a full and fair hearing before the state court.
As aresult, the Court finds that the Judgment of Foreclosure alone is sufficient evidence
of the Movant’s status as a secured creditor and therefore its standing to seek relief from the
automatic stay. On that basis, and because the Movant has established grounds for relief from

stay under Section 362(d), the Motion will be granted.

MERS
Because of the broad applicability of the issues raised in this case the Court believes that
it is appropriate to set forth its analysis on the issue of whether the Movant, absent the Judgment

of Foreclosure, would have standing to bring the instant motion. Specifically MERS’s role in
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the ownership and transfer of real property notes and mortgages is at issue in dozens of cases
before this Court. Asa result, the Court has deferred ruling on motions for relief from stay
where the movants’ standing may be affected by MERS’s participation in the transfer of the real
property notes and mortgages. In the instant case, the issues were resolved under the Rooker-
Feldman doctrine and the application of res Judicata. Most, if not all, of the remainder of the
“MERS cases” before the Court cannot be resolved on the same basis. For that reason, and
because MERS has intervened in this proceeding arguing that the validity of MERS assignments
directly affects its business model and will have a significant impact on the national mortgage
industry, this Court will give a reasoned opinion as to the Movant’s standing to seek relief from
the stay and how that standing is affected by the fact that U.S. Bank acquired its rights in the

Mortgage by way of assignment from MERS,

Standing to seek relief from the automatic stay

The Debtor has challenged the Movant’s standing to seek relief from the automatic stay.
Standing is a threshold issue for a court to resolve. Section 362(d) states that relief from stay
may be granted “{o]n request of a party in interest and after notice and a hearing.” 11 U.S.C. §
362(d). The term “party in interest” is not defined in the Bankruptcy Code, however the Court
of Appeals for the Second Circuit has stated that “[glenerally the ‘real party in interest’ is the
one who, under the applicable substantive law, has the legal right which is sought to be enforced
or is the party entitled to bring suit.” See Roslyn Savings Bank v. Comcoach (In re Comcoach),
698 F.2d 571, 573 (2d Cir. 1983). The legislative history of Section 362 “suggests that,

notwithstanding the use of the term ‘party in interest’, it is only creditors who may obtain relief
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from the automatic stay.” Id. at 573-74. (citing HR. Rep. No. 95-595, 95th Cong., Ist Sess. 175,
reprinted in 1978 U.S.Code Cong. & Ad. News 5787, 6136); see also Greg Restaurant Equip.
And Supplies v. Toar Train P ship (In re Toar Train P'ship), 15 B.R. 401 , 402 (Bankr, D.
Vt.1981) (finding that a Judgment creditor of the debtor was not a “party in interest” because the
judgment creditor was not itseif a direct creditor of the bankrupt).

Using the standard established by the Second Circuit, this Court must determine whether
the Movant is the “one who, under applicable substantive law, has the legal right” to enforce the
subject Note and Mortgage, and is therefore a “creditor” of this Debtor. See In re Toar, 15 BR.
at 402; see also In re Mims, 438 BR. 52,55 (Bankr. SD.N.Y. 2010). The Bankruptcy Code
defines 2 “creditor” as an “entity that has a claim agatnst the debtor that arose at the time of or
before the order for relief .. ..” 11 US.C. § 101(10). “Claim™ is defined as the “right to
payment, whether or not such right is reduced to Judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or unsecured . ..
7 11 US.C. § 101(5)(A). In the context of a lift stay motion where the movant is secking to
cominence or continue with an action to foreclose a mortgage against real property, the movant
must show that it is a “party in interest” by showing that it is a creditor with a security interest in
the subject real property. See Mims, 438 B.R. at 57 (finding that as movant “failed to prove it
owns the Note, it has failed to establish that it has standing to pursue its state law remedies with
regard to the Mortgage and Property”). Cf. Brown Bark I L.P. v. Ebersole (In re Ebersole), 440
BR. 690, 694 (Bankr. W.D. Va. 201 0) (finding that movant seeking relief from stay must prove
that it is the holder of the subject note in order to establish a ‘colorable claim’ which would

establish standing to seek relief from stay).
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Noteholder status

In the Motion, the Movant asserts U.S. Bank’s status as the “holder” of the Mortgage.
However, in order to have standing to seek relief from stay, Movant, which acts as the
representative of U.S. Bank, must show that U.S. Bank holds both the Mortgage and the Note.
Mims, 438 B.R. at 56. Although the Motion does not explicitly state that U.S. Bank is the holder
of the Note, it is implicit in the Motion and the arguments presented by the Movant at the
hearing. However, the record demonstrates that the Movant has produced no evidence,
documentary or otherwise, that U.S. Bank is the rightful holder of the Note. Movant’s reliance
on the fact that U.S. Bank’s noteholder status has not been challenged thus far does not alter or

" diminish the Movant’s burden to show that it is the holder of the Note as well as the Mortgage.

Under New York law, Movant can prove that U.S. Bank is the holder of the Note by
providing the Court with proof of a written assignment of the Note, or by demonstrating that
U.S. Bank has physical possession of the Note endorsed over to it. See, eg., LaSalle Bank N.A. v.
Lamy, 824 N.Y.S.2d 769, 2006 WL 2251721, at *1 (N.Y. Sup. Ct. Aug. 7, 2006). The only
written assignment presented to the Court is not an assignment of the Note but rather an
“Assignment of Mortgage” which contains a vague reference to the Note. Tagged to the end of
the provisions which purport to assign the Mortgage, there is language in the Assignment stating
“To Have and to Hold the said Mortgage and Note, and also the said property until the said
Assignee forever, subject to the terms contained in said Mortgage and Note.” (Assignment of
Mortgage (emphasis added)). Not only is the language vague and insufficient to prove an intent
to assign the Note, but MERS is not a party to the Note and the record is barren of any

representation that MERS, the purported assignee, had any authority to take any action with
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respect to the Note. Therefore, the Court finds that the Assignment of Mortgage is not sufficient
to establish an effective assignment of the Note.

By MERS’s own account, it took no part in the assignment of the Note in this case, but
merely provided a database which allowed its members to electronically self-report transfers of
the Note. MERS does not confirm that the Note was properly transferred or in fact whether
anyone including agents of MERS had or have physical possession of the Note. What remains
undisputed is that MERS did not have any rights with respect to the Note and other than as
described above, MERS played no role in the transfer of the Note.

Absent a showing of a valid assignment of the Note, Movant can demonstrate that U.S.
Bank is the holder of the Note if it can show that U.S. Bank has physical possession of the Note
endorsed to its name. See In re Mims, 423 B.R. at 56-57. According to the evidence presented
in this matter the manner in which the MERS system is structured provides that, “[w]hen the
beneficial interest in a loan is sold, the promissory note is [] transferred by an endorsement and
delivery from the buyer to ﬂle seller [sic], but MERS Members are obligated to update the
MERS® System to reflect the change in ownership of the promissory note. . . . (MERS
Supplemental Memorandum of Law at 6). However, there is nothing in the record to prove that
the Note in this case was transferred according to the processes described above other than
MERS’s representation that its computer database reflects that the Note was transferred to U.S.
Bank. The Court has no evidentiary basis to find that the Note was endorsed to U.S. Bank or
that U.S. Bank has physical possession of the Note. Therefore, the Court finds that Movant has
not satisfied its burden of showing that U.S. Bank, the party on whose behalf Movant seeks relief

from stay, is the holder of the Note.

Page 22 of 37



12-120%858 81988309 FilRawblosAiled B2/ 06RBred 02320481 1Mielis: Tcument
Pg 38 of 92

F,@g/p 232 oF 37 7?64?\-5/:: é,‘(/\/[/g/?—' AZC

Moritgagee status

"

The Movant’s failure to show that U.S. Bank holds the Note should be fatal to the
Movant’s standing. However, even if the Movant could show that U.S. Bank is the holder of the
Note, it still would have to establish that it holds the Mortgage in order to prove that itis a
secured creditor with standing to bring this Motion before this Court. The Movant urges the
Court to adhere to the adage that a mortgage necessarily follows the same path as the note for
which it stands as collateral. See Wells Fargo Bank, NA. v. Perry, 875 N.Y.S.2d 853, 856 (N.Y.
Sup. Ct. 2009). In simple terms the Movant relies on the argument that a note and mortgage are
inseparable. See Carpenter v. Longan, 83 U.S. 271,274 (1872). While it is generally true that a
mortgage travels a parallel path with its corresponding debt obligation, the parties in this case
have adopted a process which by its very terms alters this practice where mortgages are held by
MERS as “mortgagee of record.” By MERS’s own account, the Note in this case was
transferred among its members, while the Mortgage remained in MERS’s name. MERS admits
that the very foundation of its business model as described herein requires that the Note and
Mortgage travel on divergent paths. Because the Note and Mortgage did not travel together,
Movant must prove not only that it is acting on behalf of a valid assignee of the Note, but also

that it is acting on behalf of the valid assignee of the Mortgage .’

MERS argues that notes and mortgages processed through the MERS System are never
“separated” because beneficial ownership of the notes and mortgages are always held by
the same entity. The Court will not address that issue in this Decision, but leaves open
the issue as to whether mortgages processed through the MERS system are properly
perfected and valid liens. See Carpenter v. Longan, 83 U.S. at 274 (finding that an
assignment of the mortgage without the note is a nullity); Landmark Nat'I Bank v. Kesler,
216 P.3d 158, 166-67 (Kan. 2009) (“[I]n the event that a mortgage loan somehow
separates interests of the note and the deed of trust, with the deed of trust lying with some
independent entity, the mortgage may become unenforceable™).
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MERS asserts that its right to assign the Mortgage to U.S. Bank in this case, and in what
it estimates to be literally millions of other cases, stems from three sources: the Mortgage
documents; the MERS membership agreement; and state law. In order to provide some context
to this discussion, the Court will begin its analysis with an overview of mortgage and loan
processing within the MERS network of lenders as set forth in the record of this case.

In the most common residential lending scenario, there are two parties to a real property
mortgage — a mortgagee, ie., a lender, and a mortgagor, i.e., a borrower, With some nuances
and allowances for the needs of modern finance this model has been followed for hundreds of
years. The MERS business plan, as envisioned and implemented by lenders and others involved
in what has become known as the mortgage finance industry, is based in large part on amending
this traditional model and introducing a third party into the equation. MERS is, in fact, neither a
borrower nor a lender, but rather purports to be both “mortgagee of record” and a “nominee” for
the mortgagee. MERS was created to alleviate problems created by, what was determined by the
financial community to be, slow and burdensome recording processes adopted by virtually every
state and locality. In effect the MERS system was designed to circumvent these procedures.
MERS, as envisioned by its originators, operates as a replacement for our traditional system of
public recordation of mortgages.

Caselaw and commentary addressing MERS’s role in the mortgage recording and
foreclosure process abound. See Christopher L. Peterson, Foreclosure, Subprime Mortgage
Lending, and the Mortgage Electronic Registration System, 78 U. Cin. L. Rev. 1359 (2010). Ina
2006 published opinion, the New York Court of Appeals described MERS system as follows:

In 1993, the MERS system was created by several large participants in the real
estate mortgage industry to track ownership interests in residential mortgages.
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Mortgage lenders and other entities, known as MERS members, subscribe to the

MERS system and pay annual fees for the electronic processing and tracking of

ownership and transfers of mortgages. Members contractually agree to appoint

MERS to act as their common agent on all mortgages they register in the MERS

system,

The initial MERS mortgage is recorded in the County Clerk's office with

‘Mortgage Electronic Registration Systems, Inc.” named as the lender's nominee

or mortgagee of record on the instrument. During the lifetime of the mortgage,

the beneficial ownership interest or servicing rights may be transferred among

MERS members (MERS assignments), but these assignments are not publicly

recorded; instead they are tracked electronically in MERS's private system. In the

MERS system, the mortgagor is notified of transfers of servicing rights pursuant

to the Truth in Lending Act, but not necessarily of assignments of the beneficial

interest in the mortgage.

Merscorp, Inc., v. Romaine, 8 N.Y.3d 90 (N.Y. 2006) (footnotes omitted).

In the words of MERS’s legal counsel, “[t]he essence of MERS® business is to hold legal
title to beneficial interests under mortgages and deeds of trust in the land records. The MERS®
System is designed to allow its members, which include originators, lenders, servicers, and
investors, to accurately and efficiently track transfers of servicing rights and beneficial
ownership.” (MERS Memorandum of Law at 3). The MERS® System “. . . eliminate[s] the
need for frequent, recorded assignments of subsequent transfers.” (MERS Supplemental
Memorandum of Law at 4). “Prior to MERS, every time a loan secured by a mortgage was sold,
the assignee would need to record the assignment to protect the security interest. If a servicing
company serviced the loan and the servicing rights were sold, - an event that could occur
muitiple times during the life of a single mortgage loan — multiple assignments were recorded to
ensure that the proper servicer appeared in the land records in the County Clerk’s office.”

(MERS Supplemental Memorandum of Law at 4-5).

“When the beneficial interest in a loan is sold, the promissory note is still transferred by
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an endorsement and delivery from the buyer to the seller, but MERS Members are obligated to
update the MERS® System to reflect the change in ownership of the promissory note. . . . So
long as the sale of the note involves a MERS Member, MERS remains the named mortgagee of
record, and continues to act as the mortgagee, as the nominee for the new beneficial owner of the
note (and MERS’ Member). The seller of the note does not and need not assign the mortgage
because under the terms of that security instrument, MERS remains the holder of title to the
mortgage, that is, the mortgagee, as the nominee for the purchaser of the note, who is then the
lender’s successor and/or assign.” (MERS Supplemental Memorandum of Law at 6). “Atall
times during this process, the original mortgage or an assignment of the mortgage to MERS
remains of record in the public land records where the security real estate is located, providing
notice of MERS’s disclosed role as the agent for the MERS Member lender and the lender’s
successors and assigns.” (Declaration of William C. Hultman, 19.

MERS asserts that it has authority to act as agent for each and every MERS member
which claims ownership of a note and mortgage registered in its system. This authority is based
not in the statutes or caselaw, but rather derives from the terms and conditions of a MERS
membership agreement. Those terms and conditions provide that “MERS shall serve as
mortgagee of record with respect to all such mortgage loans solely as a nominee, in an
administrative capacity, for the beneficial owner or owners thereof from time to time.”
(Declaration of William C, Hultman, 15). MERS “holds the legal title to the mortgage and acts
as the agent or nominee for the MERS Member lender, or owner of the mortgage loan.”
(Declaration of William C. Hultman, {6). According to MERS, it is the “intent of the parties . . .

for MERS to serve as the common nominee or agent for MERS Member lenders and their
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successors and assigns.” (MERS Supplemental Memorandum of Law at 19) (emphasis added by
the Court). “Because MERS holds the mortgage lien for the lender who may freely transfer its
interest in the note, without the need for a recorded assignment document in the land records,
MERS holds the mortgage lien for any intended transferee of the note.” (MERS Supplemental
Memorandum of Law at 15) (emphasis added by the Court). If a MERS member subsequently
assigns the note to a non-MERS member, or if the MERS member which holds the note decides
to foreclose, only then is an assignment of the mortgage from MERS to the noteholder
documented and recorded in the public land records where the property is located. (Declaration
of William C. Hultman, 12).

Before commenting on the legal effect of the MERS membership rules or the alleged
“common agency” agreement created among MERS members, the Court will review the relevant
portions of the documents presented in this case to evaluate whether the documentation, on its

face, is sufficient to prove a valid assignment of the Mortgage to U.S. Bank.

The Mortgage

First Franklin is the “Lender” named in the Mortgage. With reference to MERS’s role in
the transaction, the Mortgage states:

MERS is a separate corporation that is acting solely as a nominee for Lender and

Lender’s successors and assigns. MERS is organized and existing under the laws

of Delaware, and has an address and telephone number of P.O. Box 2026, Fiint,

MI 48501-2026, tel. (888) 679 MERS. FOR PURPOSES OF RECORDING

THIS MORTGAGE, MERS IS THE MORTGAGEE OF RECORD.
(Mortgage at 1 (emphasis added by the Court)).

The Mortgage also purports to contain a transfer to MERS of the Borrower’s (i.e., the
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Debtor’s) rights in the subject Property as follows:
BORROWER’S TRANSFER TO LENDER OF RIGHTS IN THE PROPERTY
[The Borrower] mortgagels], grant[s] and convey[s] the Property to MERS
(solely as nominee for Lender and Lender’s successors in interest) and its
successors in interest subject to the terms of this Security Instrument. This means
that, by signing this Security Instrument, [the Borrower 1s] giving Lender those
rights that are stated in this Security Instrument and also those rights that
Applicable Law gives to lenders who hold mortgage on real property. [The
Borrower is] giving Lender these rights to protect Lender from possible losses
that might result if [the Borrower] fail[s] to [comply with certain obligations
under the Security Instrument and accompanying Note. ]
[The Borrower] understand[s] and agree[s] that MERS holds only legal title to the
rights granted by [the Borrower] in this Security Instrument, but, if necessary to
comply with law or custom, MERS (as nominee for Lender and Lenders’s
successors and assigns) has the right: (A) to exercise any or all those rights,
including, but not limited to, the right to foreclose and sell the Property; and (B)
t0 take any action required of Lender including, but not limited to, releasing and
canceling this Security Instrument.

[The Borrower gives] MERS (solely as nominee for Lender and Lender’s
successors in interest), rights in the Property . . .

(Mortgage at 3) (emphasis added).

The Assignment of Mortgage references the Mortgage and defines the “Assignor” as
““Mers’ Mortgage Electronic Registration Systems, Inc., 2150 North First Street, San Jose,
California 95131, as nominee for First Franklin, a division of National City Bank of IN, 2150
North First Street San Jose, California 95153.” (Emphasis added by the Court). The “Assignee”
1s U.S. Bank.

Premised on the foregoing documentation, MERS argues that it had full authority to
validly execute the Assignment of Mortgage to U.S. Bank on February 1, 2008, and that as of the
date the foreclosure proceeding was commenced U.S. Bank held both the Note and the

Mortgage. However, without more, this Court finds that MERS’s “nominee” status and the

Page 28 of 37



12-120 5788187 3382 e9ri Rpediba/Cited @Rfe%%gi‘b6/581&!ed@2ﬂ@ﬂ1 Mal3D0cument
Pg 44 of 9 py

/299}2 29 0F 37  Ponl o7 EXUIRN “C
rights bestowed upon MERS within the Mortgage itself, are insufficient to empower MERS to
effectuate a valid assignment of mortgage.

There are several published New York state trial level decisions holding that the status of
“nominee” or “mortgagee of record” bestowed upon MERS in the mortgage documents, by
itself, does not empower MERS to effectuate an assignment of the mortgage. These cases hold
that MERS may not validly assi gn a mortgage based on its nominee status, absent some evidence
of specific authority to assign the mortgage. See Bank of New York v. Mulligan, No. 29399/07,
2010 WL 3339452, at *7 (N.Y. Sup. Ct. Aug. 25, 2010); One West Bank, F.S.B. v. Drayton, 910
N.Y.S.2d 857, 871 (N.Y. Sup. Ct. 2010), Bank of New York v. Alderazi, 900 N.Y.S.2d 821, 824
(N.Y. Sup. Ct. 2010) (the “party who claims to be the agent of another bears the burden of
proving the agency relationship by a preponderance of the evidence™); HSBC Bank USA v.
Yeasmin, No. 34142/07, 2010 WL 2089273, at *3 (N.Y. Sup. Ct. May 24, 2010); HSBC Bank
USA v. Vasquez, No. 37410/07, 2009 WL 2581.672, at *3 (N.Y. Sup. Ct. Aug. 21, 2010); LaSaile
Bank N.A. v. Lamy, 824 N.Y.S.2d 769, 2006 WL 2251721, at *2 (N.Y. Sup. Ct. Aug. 7, 2006)
(“A nominee of the owner of a note and mortgage may not effectively assign the note and
mortgage to another for want of an ownership interest in said note and mortgage by the
nominee.”). See also MERS v. Saunders, 2 A.3d 289, 295 (Me. 2010) (“MERS’s only right is to
record the mortgage. Its designation as the ‘mortgagee of record’ in the document does not
change or expand that right...™). But see US Bank, N.A. v. Flynn, 897 N.Y.$.2d 855 (N.Y. Sup.
Ct. 2010) (finding that MERS’s “nominee” status and the mortgage documents give MERS
authority to assign); Crum v. LaSalle Bank, N.4., No. 2080110, 2009 WL 2986655, at *3 (Ala.

Civ. App., Sept. 18, 2009) (finding MERS validly assigned its and the lender’s rights to
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assignee); Blau v. America’s Servicing Company, et al., No. CV-08-773-PHX-MHM, 2009 WL
3174823, at *8 (D. Ariz. Sept. 29, 2009) (finding that assignee of MERS had standing to
foreclose).

In LaSalle Bank, N.A. v. Bouloute, No. 41583/07, 2010 WL 3359552, at *2 (N.Y. Sup.
Aug. 26, 2010), the court analyzed the relationship between MERS and the original lender and
concluded that a nominee possesses few or no legally enforceable rights beyond those of a
principal whom the nominee serves. The court stated:

MERS . . . recorded the subject mortgage as “nominee” for FFFC. The word
“nominee” is defined as “fa] person designated to act in place of another, usu. in a
very limited way” or “{a] party who holds bare legal title for the benefit of
others.” (Black's Law Dictionary 1076 [8th ed 20047 ). “This definition suggests
that a nominee possesses few or no legally enforceable rights beyond those of a
principal whom the nominee serves.” (Landmark National Bank v. Kesler, 289
Kan 528, 538 [2009] ). The Supreme Court of Kansas, in Landmark National
Bank, 289 Kan at 539, observed that:

The legal status of a nominee, then, depends on the context of the
relationship of the nominee to its principal. Various courts have
interpreted the relationship of MERS and the lender as an agency
relationship. See In re Sheridan, 2009 WL631355, at *4 (Bankr. D. Idaho,
March 12, 2009) (MERS “acts not on its own account. Its capacity is
representative.”); Morigage Elec. Registrations Systems, Inc. v. Southwest,
2009 Ark. 152 ----, 301 SW3d 1, 2009 WL 723182 {March 19, 2009)
(“MERS, by the terms of the deed of trust, and its own stated purposes,
was the lender's agent™); La Salle Nat. Bank v. Lamy, 12 Misc.3d 1191[A],
at *2 [Sup Ct, Suffolk County 20067 ) ... (“A nominee of the owner of a
note and mortgage may not effectively assign the note and mortgage to
another for want of an ownership interest in said note and mortgage by the
nominee.”).

LaSalle Bank, N.A. v. Bouloute, No. 41583/07, 2010 WL 3359552, at *2: see also Bank of New
York v. Alderazi, 900 N.Y.S.2d 821, 823 (N.Y. Sup. Ct. 2010) (nominee is ““[a] person

designated to act in place of another, usually in a very limited way.””) (quoting Black’s Law
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In LaSalle Bank, N.A. v. Bouloute the court concluded that MERS must have some
evidence of authority to assign the mortgage in order for an assignment of a mortgage by MERS
to be effective. Evidence of MERS’s authority to assign could be by way of a power of attorney
or some other document executed by the original lender. See Bouloute, 2010 WL 3359552, at
*1, Alderazi, 900 N.Y.S.2d at 823 (*“To have a proper assignment of a mortgage by an
authorized agent, a power of attorney is necessary to demonstrate how the agent is vested with
the authority to assign the mortgage.’) (quoting HSBC Bank USA, NA v. Yeasmin, 866 N.Y.S.2d
92 (N.Y. Sup. Ct. 2008)).

Other than naming MERS as “nominee”, the Mortgage also provides that the Borrower
transfers legal title to the subject property to MERS, as the Lender’s nominee, and acknowledges
MERS’s rights to exercise certain of the Lender’s rights under state law. This too, is insufficient
to bestow any authority upon MERS to assign the mortgage. In Bank of New York v, Alderazi,
the court found “{t]he fact that the borrower acknowledged and consented to MERS acting as
nominee of the lender has no bearing on what specific powers and authority the lender granted
MERS.” Alderazi, 900 N.Y.S.2d at 824. Even if it did bestow some authority upon MERS, the
court in Alderazi found that the mortgage did not convey the specific right to assign the
mortgage.

The Court agrees with the reasoning and the analysis in Bouloute and Alderazi, and the
other cases cited herein and finds that the Mortgage, by naming MERS a “nominee,” and/or

“mortgagee of record” did not bestow authority upon MERS to assign the Mortgage.
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The MERS membership rules

According to MERS, in addition to the alleged authority granted to it in the Mortgage
itself, the documentation of the Assj gnment of Mortgage comports with all the legal
requirements of agency when read in conjunction with the overall MERS System. MERS’s
argument requires that this Court disregard the specific words of the Assignment of Mortgage or,
at the very least, interpret the Assignment in light of the overall MERS System of tracking the
beneficial interests in mortgage securities. MERS urges the Court to look beyond the four
corners of the Mortgage and take into consideration the agency relationship created by the
agreements entered into by the lenders participating in the MERS System, including their
agreement to be bound by the terms and conditions of membership.

MERS has asserted that each of its member/lenders agrees to appoint MERS to act as its
agent. In this particular case, the Treasurer of MERS, William C. Hultman, declared under
penalty of perjury that “pursuant to the MERS’s Rules of Membership, Rule 2, Section 5. . . First
Franklin appointed MERS to act as its agent to hold the Mortgage as nominee on First Franklin’s
behalf, and on behalf of First Franklin’s successors and assi gns.” (Affirmation of William C.
Hultman, §7). However, Section 5 of Rule 2, which was attached to the Hultman Affirmation as
an exhibit, contains no explicit reference to the creation of an agency or nominee relationship.
Consistent with this failure to explicitly refer to the creation of an agency agreement, the rules of
membership do not grant any clear authority to MERS to take any action with respect to the
mortgages held by MERS members, including but not limited to executing assignments. The
rules of membership do require that MERS members name MERS as “mortgagee of record” and

that MERS appears in the public land records as such. Section 6 of Rule 2 states that “MERS
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shall at all times comply with the instructions of the holder of mortgage loan promissory notes,”

but this does not confer any specific power or authority to MERS.

State law
Under New York agency laws, an agency relationship can be created by a “manifestation
of consent by one person to another that the other shall act on his behalf and subject to his
control, and the consent by the other to act.” Meisel v. Grunberg, 651 F Supp.2d 98, 110
(S.D.N.Y. 2009) (citing N.Y. Marine & Gen. Ins. Co. v. Tradeline, L.L.C.,266 F.3d 112, 122 (2d

Cir.2001)).

“Such authority to act for a principal may be actual or apparent.” . . . Actual
authority arises from a direct manifestation of consent from the principal to the
agent. . . . . The existence of actual authority ‘depends upon the actual interaction
between the putative principal and agent, not on any perception a third party may
have of the relationship.”

Meisel v. Grunberg, 651 F Supp.2d at 110 (cttations omitted).

Because MERS’s members, the beneficial noteholders, purported to bestow upon MERS
interests in real property sufficient fo authorize the assignments of mortgage, the alleged agency
relationship must be committed to writing by application of the statute of frauds. Section 5-
703(2) of the New York General Obligations Law states that:

An estate or interest in real property, other than a lease for a term not exceeding

one year, or any trust or power, over or concerning real property, or in any

manner relating thereto, cannot be created, granted, assigned, surrendered or

declared, unless by act or operation of law, or by a deed or conveyance in writing,

subscribed by the person creating, granting, assigning, surrendering or declaring

the same, or by his lawful agent, thereunto authorized by writing.

See N.Y. Gen. Oblig. Law § 5-703(1) (McKinney 201 1), Republic of Benin v. Mezei, No. 06 Civ.

870 (JGK), 2010 WL 3564270, at *3 (S.D.N.Y. Sept. 9, 2010); Urgo v. Patel, 746 N.Y.S.2d 733
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(N.Y. App. Div. 2002) (finding that unwritten apparent authority is insufficient to satisfy the
statute of frauds) (citing Diocese of Buffalo v. McCarthy, 91 A.D.2d 1210 (4™ Dept. 1983)); see
also N.Y. Gen. Oblig. Law § 5-1501 (McKinney 2011) (““agent’ means a person granted
authority to act as attorney-in-fact for the principal under a power of attorney. . .”). MERS asks
this Court to liberally interpret the laws of agency and find that an agency agreement may take
any form “desired by the parties concerned.” However, this does not free MERS from the
constraints of applicable agency laws.

The Court finds that the record of this case is insufficient to prove that an agency
relationship exists under the laws of the state of New York between MERS and its members.
According to MERS, the principal/agent relationship among itself and its members is created by
the MERS rules of membership and terms and conditions, as well as the Mortgage itself.
However, none of the documents expressly creates an agency relationship or even mentions the
word “agency.” MERS would have this Court cobble together the documents and draw
inferences from the words contained in those documents. For example, MERS argues that its
agent status can be found in the Mortgage which states that MERS is a “nominee” and a
“mortgagee of record.” However, the fact that MERS is named “nominee” in the Mortgage is
not dispositive of the existence of an agency relationship and does not, in and of itself, give
MERS any “authority to act.” See Steinbeck v. Steinbeck Heritage Foundation, No. 09-18360cv,
2010 WL 3995982, at *2 (2d Cir. Qct. 13, 2010) (finding that use of the words “attorney in fact”
in documents can constitute evidence of agency but finding that such labels are not dispositive);
MERS v. Saunders, 2 A.3d 289, 295 (Me. 2010) (designation as the ‘mortgagee of record’ does

not qualify MERS as a “mortgagee™). MERS also relies on its rules of membership as evidence
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of the agency relationship. However, the rules lack any specific mention of an agency
relationship, and do not bestow upon MERS any authority to act. Rather, the rules are
ambiguous as to MERS’s authority to take affirmative actions with respect to mortgages
registered on its system.

In addition to casting itself as nominee/agent, MERS seems to argue that its role as
“mortgagee of record” gives it the rights of a mortgagee in its own right. MERS relies on the
definition of “mortgagee” in the New York Real Property Actions and Proceedings Law Section
1921 which states that a “mortgagee” when used in the context of Section 1921, means the
“current holder of the mortgage of record . . . or their agents, successors or assigns.” N.Y, Real
Prop. Acts. L. § 1921 (McKinney 2011). The provisions of Section 1921 relate solely to the
discharge of mortgages and the Court will not apply that definition beyond the provisions of that
section in order to find that MERS is a “mortgagee” with full authority to perform the duties of
mortgagee in its own right. Aside from the inappropriate reliance upon the statutory definition
of “mortgagee,” MERS’s position that it can be both the mortgagee and an agent of the
mortgagee is absurd, at best.

Adding to this absurdity, it is notable in this case that the Assignment of Mortgage was
by MERS, as nominee for First Franklin, the original lender. By the Movant’s and MERS’s
own admission, at the time the assignment was effectuated, First Franklin no longer held any
interest in the Note. Both the Movant and MERS have represented to the Court that subsequent
to the origination of the loan, the Note was assigned, through the MERS tracking system, from
First Franklin to Aurora, and then from Aurora to U.S. Bank. Accordingly, at the time that

MERS, as nominee of First Franklin, assigned the interest in the Mortgage to U.S. Bank, U.S.
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Bank allegedly already held the Note and it was at U.S. Bank’s direction, not First Franklin’s,
that the Mortgage was assigned to U.S. Bank. Said another way, when MERS assigned the
Mortgage to U.S. Bank on First Franklin’s behalf, it took its direction from U.S. Bank, not First
Franklin, to provide documentation of an assignment from an entity that no longer had any rights
to the Note or the Mortgage. The documentation provided to the Court in this case (and the
Court has 1o reason to believe that any further documentation exists), is stunningly jnconsistent
with what the parties define as the facts of this case.

However, even if MERS had assi gned the Mortgage acting on behalf of the entity which
held the Note at the time of the assignment, this Court finds that MERS did not have authority,
as “nominee” or agent, to assign the Mortgage absent a showing that it was given specific
written directions by its principal.

This Court finds that MERS’s theory that it can act as a “common agent” for undisclosed
principals is not support by the law. The relationship between MERS and its lenders and its
distortion of its alleged “nominee” status was appropriately described by the Supreme Court of
Kansas as follows: “The parties appear to have defined the word [nominee] in much the same
way that the blind men of Indian legend described an elephant — their description depended on
which part they were touching at any given time.” Landmark Nat’! Bank v. Kesler, 216 P.3d

158, 166-67 (Kan. 2010).

Conclusion
For all of the foregoing reasons, the Court finds that the Motion in this case should be

granted. However, in all future cases which involve MERS, the moving party must show that it
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validly holds both the mortgage and the underlying note in order to prove standing before this
Court.

Dated: Central Islip, New York

February 10, 2011 {8/ Robert E. Grossman

Hon. Robert E. Grossman
United States Bankruptcy Judge
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, Fi. 33802-0327

April 30, 2014
CASE NO.: 2D11-3425
L.T. No. : 2009 CA 015783 NC
Jorge A, Cerron : V. GMAC Mortgage, LLC
~Appellant/ Petitioner(s), Appeliea / Respondent(s).
P

BY ORDER OF THE COURT:

Within fifteen days from the date of this order, Appellee shall file a response to
the motion to enforce mandate. See Sundie v. Haren, 253 So. 2d 857, 838 (Fla. 1871)
("A party against whom an arroneous judgment has been made is entitled upon reversai
{o have his property restored to him by his adversary.”). Appellee's response shall

address whether relief is properly sought by mation to enforce mandate or by further
proceedings In the clrouit court

1 HEREBY CERTIFY that the foregoing [s a true copy of the criginal courl order.

Served:

Marc James Ayers, Esq. Jorge A. Cerron - Karen Rushing, Clerk
ec

) if M/
James Birkhold
Clark e )
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

CIVIL ACTION
GMAC MORTGAGE, LLC,
Plaintiff,
CASE NO, 2009 CA 015793 NC
Vs, DIVISION
JORGE A. CERRON, et al,
Defendant(s),
]
NOTICE OF FILING

Plaimiff, GMAC MORTGAGE, LLC, gives Notice of Filing of Original Mortgage and Note,
THEREBY CERTIFY that 2 true and correct copy of the foregoing has been furnished by U.S. Mail to all
parties fisted on the attached service list on this _22 ee_day ofMarch, 2010.

Florida Default Law Group, P.L.
P.O. Box 25018

Fampa, Florida 33622-5018
(Bi3) 2514766

By:
Erik DeL'Etoile

Florida Bar No, 71675
Robert Schoeider
Florida Bar No. 52854
Tamara M., Walters
Flerida Bar No. 922951

B .
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" a Loan Number: 0088943212
ADJUSTABLE RATE NOTE
(LIBOR Index - Payment and Rate Caps)
MIN: 100013300889432122

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE AND
MY MONTHLY PAYMENT. MY MONTHLY PAYMENT INCREASES MAY BE LIMITED AND MY
INTEREST RATE INCREASES ARE LYMITED.

March 1, 2006 VENICE FLORIDA
{Dae] fCityf [Staze]
5600 Resch Way Unit 107, Sarasota, FL 34231
[Property Address]
1. BORROWER’S PROMISE TO PAY

I return for & loan that 1 have received, I promise to pay U.S. $560,000.00 (this amount iz called "Principal"), plus
intevest, to the order of Lender. Lender is GreenPoint Mortgage Funding, Inec.. T will make all payments under this Note in
the form of cash, check or money order.

1 undestand that the Lender may transfer this Note. The Lender or auyone who takes this Note by trapsfer end who
is entitled to receive payments under this Note is called the “Note Holder.”

2 INTEREST

{A) Tuterest Rate . . .

Tnterost will be charged on unpaid principal until the fall amount of Principal has been paid. ¥ will pay interestat s
yearly rate of 1.580%. The interest zate I will pay msy change, .

The interest rate required by this Section 2 is the rate I will pay teth before and after any default described in
Section 7(B) of this Note.

(B) Tnierest Change Dates

The interest tate I will pay may change on the first day of April, 2006, and on that day every month thereafter. Each
date on which my interest rate could change is called an “Interest Change Date.”

The new rate of interest will become effective on each Interest Change Date.

{C) Interest Rate Limit

My interest vate will never be greater than 12.000%.

(D) The Tndex

Beginning with the first Interest Change Dale, my interest rate will be Based on an Index. The “Index” is the
avetage of interbank offered rates for one-month U.S. dollar-denominated deposits in the London mmarket {"LIBOR"), as
published in The Wall Street Jouraal,

“The most recent Index figure available as of the date 15 days before each Interest Change Date is-called the “Curment
Index.” . *

If the Index is no lomger available, the Note Holder will choose 2 pew index which is based upon comparable
information. The Note Holder will give me notice of this choice.

(E) Calculation of Interest Rate

Before cach Intercst Change Date, the Note Holder will calculate my new interest rate by adding Twa and
750/1000ths percentage points (2.750%) to tae Curent Index. The Note Holder will then round the result of this addition to
the nearest one-sighth of one percentage point (0.125%). Subject 1o the limit stated in Section 2(C) sbove, the rounded
amount will be my new interest rate until the next Taterest Change Dhate.

Fiavida Adjusiable Rate Note (LIBOR)— Single Family
GreenPoint Mortgape Funding Pagelofd HE&2000FL 0605
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3. PAYMENTS -

(A) Time and Pixce of Payments

1 will pay principal and interest by makiog a payment every month,

1 will make my monthly payments on the first day of each month beginming en April 1, 2006. I wili make these
paymenty svery month wntil I have paid all of the principal and interest and any ather charges described below that I may owe
under this Note. -Each monthly payment will be applied as of its scheduled due date and will be applied to intarest before
Principal. If, on March 1, 2036, I still owe amounts under this Note, I will pay those amounts in full on that date, which i=
called the “Maturity Date.”

- 1 will make my monthly payments at PO. Box 1093, Branford, CT 06405-8093 or st a different place if required
by the Note Holder.

{B} Amount of My Initial Monthly Payments

Each of my initial moathly payments will be in the amount of U.S. $1,932.68. This amount may change.

{C) Payment Change Dates

My monthly payment may change as required by Section 3(D) below beginning on the 1st day of April, 2688, and
on that day every 12th month thereafler. Each of these dates is called a “Payment Change Date.” My monthly payment will
also change at any time Section 3(F) or 3(G) below requires me to pay the Full Payment.

I will pay the amount of my ncw monthly payment each month beginning on each Peyment Change Date or 23
provided in Section 3(F) oz 3(G) below,

(D) Calculation of Monthly Payment Changes

At least 30 days before cach Payment Change Date, the Note Holder will calculate the amount of the monthly
payment that would be sufficient to repay the unpaid principal that I am expected to owe at the Payment Change Date in full
on the Maturity Date in substantially equal installments at the interest rate effective during the month preceding the Payment
Change Date. The result of this calculation is called the “Full Payment.” The Note Holder will then calculate the amouat of
my monthly payment due the ronth preceding the Payment Change Date multiplied by the number 1.075. The result of this
calculation is called the “Limited Payment.” Unless Section 3(F) or 3(G) below requires me to pay a differcnt ansount, I may
choose 1o pay the Limitsd Pa '

(E) Additions to My Unpaid Principal '

My monthly payment could be Jess than the amount of the interest portion of the monthly paymeant that would be
sufficient to repay the unpaid principal I owe at the monthly payment dete in fall on the Maturity Date in substantially equal
payments. If so, ench month that my monthly payment is less than the interest portion, the Nots Holder will subiract the
amount of my monthly payment from the amount of the interest portion and will 2dd the difference to ory unpaid principal,
The Note Holder will also add interest on the amount of this differsnce to my wspaid principal each month. The interest rate
on the interest added to Principal will be the rate required by Section 2 above,

(F) Limit on My Unpsid Principal; fncreased Monthly Payment

My unpaid principal can never exceed a marimuom amount equal to one hundred ten percent (110%) of the Principal
amount I ariginally borrowed. My unpaid principal could exceed that maximum smount due to the Limited Payments and
interest rate increases. If so, on the date that my paying my monthly payment would cause me to exceed that limir, T will
instead pay a new monthly payment. The new y payment will be in an amount which wounld be sufficient to repay my
then unpaid principal in fall on the Maturity Date at my current interest rete in substantially aqual payments.

(G) Required ¥ull Payment :

On April 1, 2011 and on cach succeeding Sth Payment Change Date thereafter, I will begin paying the Full Payment
as my mosthly payment until o1y monthly payment changes again. I will also begin paying the Full Payment as my monthly
payment on the final Paymant Change Date.

4, NOTICE OF CHANGES ’ "

The Note Holder will deliver or mail to me a notice of any changes in the amount of myy monthiy payment before the
effective date of any change. The notice will contain the interest rate or rates applicable to my Ioan for each month since the
prior notice oz, for the first notice, since the date of this Note. The notice wili also include information required by Iaw to be
given to me end slso the title and telephone nunber of 2 person who will answer any guestion I may have regarding the
notice,

Florida Adjustable Rate Note (L1IBOR)— Singis Family .
GreenFoint Martgage Funding Page 20fd HAZB60FL 06/05
1, 2006
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5. BORROWER’S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before they are duc. A payment of Principal only is
known as a “Prepayment,” When I nuke a Prepayment, I will el the Note Holder in writing that ! am doing so. I may not
designate a payment as a Prepayment if T have not made alt the monthly payments due undar the Note.

I may make a full Prepayment or partial Prepayments. The Note Holder will use my Prepayments to reduce the
amount of Principal that I owe under this Note, However, the Note Holder may apply my Prepayment to the accrued and
unpaid interest on the Prepayment amount befors applying my Prepayment to reduce the Principal amount of the Note. I
trrake a partial Prepayment, therevﬁﬂbemc?nngesinﬁedneda&sofmymnﬂﬂymm&sunlosstheNotaHoldcragrew
in writing to those changes, My partial Prepayment may reduce the amount of my monthly payments after the first Payment
Change Date Rliowing my partial Prepayment. However, any reduction due to my partial Prepayment may be offset by an
intercst rate increase.

6, LOAN CHARGES

Hailaw, which applies to this loan and which sets maximum Ioan charges, is finally interpreted go that the interest or
other Joan charges collected or to be collected in connection with this logn exceed the permitted limits, then: () any such
Joanchmgeshaﬂbe:ﬁmedbyﬁnmuﬂnmssarymmdmtheehmgemthepemﬁmdmand(b)anysmnsa]:eady
collected from me which exceeded permitied Jimits will be refunded to me. The Nate Holder may choose to make this refind
byrcducingthc?ﬁncipalioweunﬂmﬁﬁsNotcorbymakingadi:rectpaynmtom If a refind reduces Principal, the
reduction will be treated as a partial Prepayment.

% BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charges for Overdue Payments

If the Note Holder has not received the fall amoutit of any monthly payment by the end of 15 calendar days after the
date it is due, I will pay a late charge to the Note Holder. The ameunt of the charge will be 5.000% of my overdue payment
of principal and interest. I will pay this Iate charge promptly but only once on each late paymsnt. _

Default

Ic?gdnmtyaymeﬁulmmofeachmonﬂ:brpaymntmthadam it is due, I will be in defanit.

{C) Notice of Defauit -

IfIamindcfaﬂt,theNotcHoldormyscndmoawﬂttcnmﬁcewlﬁngmettutiﬂdomtpaytheovuducmm
by 2 cettain date, ﬂ:eNoteHoldermyrequiremtopayimdiatelymeﬁzuamomofrrimipalwhichhasnmbeenpai&
and all the interest that I owe on that amoent. That date must be at least 38 days after the date on which the notice i3 mailed
1o me or delivered by other means,

(D} No Waiver By Note Holder

Even if, at a time when I am in default, the Note Holder does aot tequire me to pay immediately in full as described
above, the Note Holder will still have the right to do so if I am in default at & later time.

(E) Payment of Note Holder's Costs and Expenses

If the Note Holder has reguired me to pay immediately in full as described above, the Note Holder will have the
right to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable
law. Those expenses include, for example, reasonable attorneys® fees,

8. GIVING OF NOTICES _
Unless applicable law requires a different method, any notice that must be given to me under this Nole will be given
by delivering it or by mailing it by first class mail to me at the Property Address above or at & different address it I give the
Note Hoider a notice of 1y different address, ’
Any notiez that most be given to the Note Holder under this Note will be given by delivering it or by mailing it by
first class mail to the Note Holder at the address stated in Section 3(A} above or at a different address if 1 e given a potice
of that different address.

9, OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one-person signs this Note, each person is fully and personally obligated to keep all of the promises
made in this Note, including the promise to pay the full amount owed. Any persor who is 2 puarantor, surety or endarser of
this Note is also obligated to do these things. Any person, who takes over these obligations, including the cbligations of &
guarantor, surety or endorser of this Note, is also obligated to keep al} of the promises made in this Note, The Note Holder

Florida Adjustabic Rate Note (LIBOR)— Single Family

Gr 3ofd HG2000FL 06705
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may enforce its rights under this Note against cach person individually or against all of us together, This means that any one
of us may be required to pay a1l of the amounts owed under this Note, .

10, WAIVERS ‘

I and any ofber person who has obligations under this Note waive the rights of Presentment and Notice of Diskonor.
“Presentment” means the right to require the Note Holder to demand payment of amounts due. “Notice of Dishonor™ means
the tight to equire the Note Holder to give notice to other persons that amounts due have not been paid.

11, UNIFORM SECURED NOTE o
This Note it a uniform instrument with limited variations in some jurisdictions. In addition to the protections given
o the Mot Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the *Security Instrument”), dated the same
date as this Note, protects the Note Holder from possible losses which might result if 1 do not keep the promises which I
make in this Note. That Seearity Instrument describes how and wnder what conditions I may be required 1o make immediate
payment in full of all amaunts I owe under this Note. Some of those conditions are described as follows:
Transfer of the Property or a Bencficial Interest in Borrower. If &il or any part of the Property or
any Interest in the property is sold or transferred (or if Borrower is not a natura] person and a beneficial
interest in Borrower is sold or transfered) without Lender’s prior written cousent, Lender roay yequire
immtediate payment in full of all sums secured by this Security Instroment. However, this option shall aot
be exercised by Lender If such exercise is prohibited by Applicable Law. Lender also shall not exercise
this option if: (a) Borrower causes ko be submitted to Lender information required by Lender te evaluate the
intended transferee as if a new loan weme being made to the transferee; and (b) Lender reasonably
determines that Lender’s security will not be impaired by the loan assumption and that the risk of a breach
of apy covenant or agresment in this Security Instrument is acceptable to Lender.
To the extent penmitted by Applicable Law, Lender may charge a reasonable fee as a condition fo
Lznder’s consent to the loan assumpiion, Lender may zlso requite the transfevee to sign an assumption
agreement that is acceptable to Lender and that obligates the transferce to keep all the promises and
agreements made in the Note and in this Security Instrument. Borrgwer will continie to be obligated under
the Note and this Security Instrurnent valess Lender releases Borrower in writing,
If Lender exercises the option to require jmmediate payment in full, Eender shall give Borrower notice
of acceleration. The notice shall provide a period of not Jess than 30 days from the date the notice is given
in accordance with Section 15 within which Borower must pay all sums secured by this Security
Instrument, If Borrower fails to pay these sems prior to the expiration of this period, Lender may invoke
any remedies permitted by this Security Instrument without further netice or demand on Borrower.

i DOCUMENTARY TAX
The state documentary tax due on this Note has besn paid on the Mortgage securing this indebiedncss,

WITNESS THE HANIY(S) AND SEAL(S) OF THE UNDERSIGNED.

% A V/Q/"' (Seal) (Seal-}
Gty

-Bomower ~Borrower

(Seal) {Seal)
~Bomrower ~Borower

ISign Original Oaly}

Florida Adjustable Rate Note (LIBOR)-~ Single Ramily :
GreenPolnt Mertgage Fhudi-éu Pagedof 4 H6ZU00FL, 05M)S
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Bremdn Alvers
fName of Neturat Person]

1800 Pembrook Drive Snite 150
{Stewst Addresy]

Orianda, FIL, 32810
Oy, Stato Zip Codej

Aller-resseding plonss xatucndes

{Company Name] Tne. I E Sg% gug

Pemo of Neturs? Persory
581 Adrway Court, Suite B
[5imwt Addressy

Senta Roun, 55403.2045
[CRy, State zbca:'dq;

41@335__. Spaca Above This Line For Recanding Dty

MORTGAGE <’ |
MIN: 100013600889432122

DEFINITIONS

wmwhmmma&mmwmwmmm“mmmﬁms. 1,
13, 18, 20 amii 21. Cextain rulos regarding ths usage of words vsed i thiis docpuent are also provided in Section 16.

{A) “&mﬂ@h&mﬂmﬁhﬁamwﬁchﬁdmdmnm»mmmkﬁmm
this doctunant,
m) “Borrower” is Jorge A Cerron, An Unmareied Man

+ Bomrawer s ths mortgagor ander this Sacarity Instrumont.

“MERS” is Mortgage Electronic Registration Sgstexns, Tno. MERS is a separate corporsion that is acting
fmuummmmm'-mm:am mhﬂ:smutgagnuudathhm
Instrument, mnwmmmmmwnmmmnmm&m@
vumber of P.O. Box 2026, Fiint, MY 48501-2026, tel, {388} 679-MERS.

mmm&mmmw MERS Medifled Form 3010 0201
~THE COMIMIANCE SOURLE, INC.r— Pagulofis

A 0 e 1
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mamwmmm&mw
the State of New York. mmm«umwmmmremmmyg

(F)  Note” means e promissory nots signed by Bomrower and dated March 1, 2006, The Noto states fhat

Bormrower awos Lender Five Hundred Sixty Thournad sud 90/190ths
Dotllers (11,8,

plus {wberest, Bmmhmdbmﬁswhwﬂam&mmdmmﬂw%tmﬁ:ﬂm
Inter than March 1, 2036,

® WmmmwhmmmmwMofmmmm

) Wm:hadebtevimwﬂwNm uimarw.mypruplymchmmdhteelmgasdm
uniler the Node, and ali mmmmwmﬁmmm

=) *maenwmmmmmms;mmm:mmmubym Ths following
mdmmwhmmmwmmm”m

<] Adustalile Rato Ridor Commm Socond Home Rider
|| Balloon Ridsr || Ptanned Unit Development Rider Biweskly Payment Rider
] 14 Pamily Rider [ IRevocable Tevst Rider

X0 Ottien(s) fepenity] Occupancy & Interiss Int. Rider

“Appllublc]:aw"mnnwnmﬂmg' spplicatle federai, State and Joca] statates, regulations, ordinences
%g@mmmm(&m&mdm) i3 well as 51l applicable final, non-sppealable
judicial opinions,

& mmummmrmaum-mmmmmmm
m&ummemmmwuommmhmmmmm
similar orgenization.

(9] “Escrow Items” means those itens that are desczibed in Section 3.

o) Wmsm&”mmwmmdeQNWpﬁdw
mmm(mmmmmmmmmhms;m {i) darcage ta,
or destruction of, hhopuy;(ﬁ)ﬁaﬂmﬁm&uﬂuhﬁn;cﬁﬂwmymdﬂum(ﬁ)m
hﬁmofcﬁmﬁmwﬁﬁwmoﬂwmiadmuhﬂwmmﬂwmﬁﬁmofhm.

MERS Mos:ad Farmn 3010 91501
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the Note and this Security Jostrument and performs ather mortgags Joan servicing obligations under the Nete, this
Security Instrument, and Appliceble Law. There alss might be one or wore changes of the Loan Serviesr unrelaed
to & sale of the Note. I éhero i3 a changs of tho Loan Servicer, Borvowsr will be given written notice of the change
which will state the neme snd address of the new Loan Servicer, the address o which payrnents should ha nsade and
any other information RESPA roquires in connsction with & aotice of transfor of sarvicing. If the Note 15 sold end
thersafier the Loan is serviced by a Loam Servicer other than the prrchaser of the Note, the marigage loan servicing
obligations o Bamower will remain with the Loan Servicer or be tnasfiared o 8 successor Loan Servicer and arc
mmwmmummmmmbymmgpumu

Neither Borrower nor Lender rmay commence, jois, or be joined to any jedicial action {as cither gn
Mﬂﬂuﬂﬁﬂmwﬁsmnbuofldm)mﬂm&nmhmm'suﬁmmmwﬁkm
Tostrument or that alleges that the other party has breached any pravision of, or any duty owed by rcasen of, this
Security Instument, until such Bomower or Lendor hes notified the cother party (with snch notice given in
complismcs with the requirements of Ssctien 15) of such alisged breach and afforded the other party hereto 2
reasaneble period efter the giving of such notice to take corrective action, If Applicable Law providoes a tinw period
whi@hmlohmeboﬂonminmﬁmmbemhm.ﬁmﬂmpcﬁodwﬂibwwbemamﬁb&rm

* of this pamagraph. Ths notice of acceleration and opportunity to cure given to Bomower putsuent to Section 22 and
ﬁumﬁaaofmchaﬁongimwmmm.smn I3 shall be deomed to satisly the notice md
apporhmity to teke corrective action provisions of this Section 20.

21. Huzardous Subsiances, Asused in this Seotion 21: {a) “Hazardous Substances™ ave those substances
deﬁnadasuaiemhmﬁmmhmmpﬂ%mmbyﬁnﬁmm:mmmwfuﬂnﬁsmhm:
gasoline, kerosene, other flammabls or toxic petralemm products, toxic pesticides and herbicides, volatile selvents,
materisls containing or formaldebyds, and redicactive omterials; (b) “Brviroumental Law” mesns foderal
hwmé]n;;dhjﬁsﬁﬁm%hhp@hmwmmmm&mamw
protection; () “Environmental Cleamp” inciudes eny response sction, remedial setion, ar removal astion, as
defined in Environments] Law; and {d) an “Environmental Condition™ means & condition thet can cruge, contribute
0, or otherwise triggar an Environmenta] Gloanup.

Borrower shall oot tause or permit the prasence, use, dispossl, storage, or release of any Hazardous
Substances, or threaten 1o release any Hazardons Sobstances, on o7 in the Property. Borrower shall not do, nor allow
anyons clse to do, auything affecting the Property (u) that is in violation of any Environmmental Law, {b) which
creates s Environmentel Condition, ot (¢} which, due to the presence, use, or release of a Hazardous Substatice,
creates & condition that adversely affects the value of the Property. The preceding two sentznces shall oot apply
the proseuce, use, ar storage on the Property of sull quantities of Hesardous Substances that sre generally
recognized tc be epproprints to normal residentinl uses and o waintcoauce of the Property (including, bar not
limettad to, huzardons substances in consumer products).

Borrower shall promptly give Lender written notice of (8) sy investigation, elaim, demand, lawsult ar
other sction by any govermmental or regulstory spensy or private party involving the Property and any Hazardous
Substance or Eovironmental Law of which Bormower has sctual knowledge, (%) sny Environmentai Condition,
including bot not limited to, any spilling, lesking, dischmrge, releass or thrent of velease of any Hawerdous Substance,
and (¢} any condition caused by the presence, use or roloase of a Hazardous Substanco which adversely affects tha
valoe of the Property. If Borrower learns, or is notified by any goveraental or rogulatary authority, or sny private
party, that any removel or other remedistion of any Hazardons Substance affecting the Property is necessary,
Barrower shall promptly take all necessary semedial actions in aceordants with Envirommentsl Law. Nothing
herein shall create any obligation on Leader for an Environmental Cleamop,

NON-UNIFORM COVENANTS. Bomowsr and Leader fxttier covenant and agree a3 follows:

22. Acceleration; Remedies. Lemder shall give notlce to Borvower prior to scealeration following
Borrower’s breach of any covenant or agreement fa this Security Instrument (but not prior ta scceleration
under Section 18 unless Applicable Lavw provides otherwise). The notice shall specify; (a) the defanlt; {b) the

"Flovida Mortgage Single Family Panwie MawF radis Mye UNIFORM ING TRUNENT MERS Mocifled Form 3010 01/01
«wTHE COMPLIANCE SOURCE, Page 12 0f 15 HIOIPL 0T
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By vy Pitet OPEL s

aﬂ!vnreqnlmdhmmddndt;(e)adlh,uotlenﬁamﬂdmﬁmiheﬂmilemﬂeekﬁu-to
Borrower, by whizh the default must be ciired; and (d) that faflore to cure the defunti oz or before the date
whmmmwmmﬁaemmwtusmmmgmm
by judicial proceeding and sale of the Property. ntnuﬂumnmhfmmetMﬂWh
roinsfate afinr scederation and the right to sssert iz the foretlosure proecesding the non.existence of &
defanit or any other defense of Borrower to scceleration and foreclossre. If the defauit is not cured on or
Mmmmwﬂﬁhhmmumwﬂmmqnqﬁuimmeﬂhbmymﬂnﬁ:ﬂoﬂﬂm
mradbyﬂﬁns»uﬂtymtwlwmttmrdmnda-dmyhredmmmmby
Judiclsl proceeding. Lender shall ba entitied 1o coflect all expenses Incurred in pursning the remedies
mﬂdﬁhtﬂ:&:ﬂmﬂ.hﬂuﬂmbutmtﬂﬁudh.muemwi‘euandmaﬂmeaidm

3. Release. Upon payment of sl sums sequwed by tis Security Instrument, Lender ghall relesse this
Scenrity Insirument  Borrawer shali pay any recordation costs, Lendet tay charge Borrower s fee for releasing i
Seourity Instrament, but only if @i fes is paid to a third party for services rendered and the charging of the fee s
permitted under Applicable Law.

24. Attorueys’ Fees. Asused in this Security Insiroment and the Note, sttornys” feex ghall include those
awarded by an sppollate court snd any attorneys® fers innurred in & procoeding,

25, Jury Trisl Walver. The Domower hereby waives any right to & trisl by jury i my sction,
Mdﬁammmﬁcmkutwmuhwwhqdmaﬁmgmofmhwym
rehied W this Socurity hastrament or the Note,

Florhis Mortgags-Singio Farnily-Faunic MawFenddie Mat UNIPORM 15 TS0UMENT MORRE Modifiad Foves 3010 G141
—THE COMMANCE SOURCE, Fags 130f18
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S0t Greenpoint Mortgage Closed | The Truth About Mortyage.com

¢ Be, o

TheTn:thAbg?xt ”““
MORTGAGE

LTINS TEN T
PHEVRIGE Y #AEE Lok 31
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Greenpoint Mortgage Closed  Scarch This St

1 1 e
ColnRobertaon  August20,2007  orments OFF i | Saarsh
Greenpoimt Montgege was shut down today by ganent Capital One Financlat Corp,, who sald weak desrang . J
for residantlal home loans forcad the company to shut the alling morigage lender. Today s Mgage Ratas
SE s T o, e T
Capitel One ennounced that i woulkd cease loan origination aperations at Greenpolnt Morgage ’ 3
Immediately, and acconting Lo inltia 7eporis, cot roughly 1,904 jobs. Jre— 3.190% rarg
) L1105 Popment 51485 - V" -

Losns that are akeady In the pineline and locked wil eantinus o ke processet] and should ullimately fund [Ty Fees: 51638 | Go 14t
as scheduled, NRDID, APR: 3.925%, 48,

i 3125% ran
The naws {oliowed similier statements mate by the VP of Ivestor relations for Capital Ono last week, who  DIREREE . Fres:0 180 iy
sparked employse concems that the carnipany was gearing up to slose Greenpoint Martgage. ™ Sebeni e L)

(;] Finm:c%u% mw:ﬂg:t“s ,3:,1..25_‘?,;:‘“

M 1 LT

1362 he latest mertgage rates from dozens of lenders, updated daily,] iy eSO N, L

Leiloeta ysed SEE ALL RATES
Greenpein Mortgage headguarters In Novato, Caliionria wil be closed, along with 31 other branches in 10
states throughout the United States, P
Greanpoint Mortgage specislized in Alt-A loans, offering programs for bomowars with credit scores down to
620, es well as option-arms, recond mertgages, Jumbo loans, and other highuisk products.
But eartier this year Greenpoint namawed thelr product ofierings sigmscantly, effactively sinking loan wiume
andﬁrchgmecioswadﬁhlmchaswmlaydb. KEEP
Capital One picked up the wholesala lender in their $13.2 killion North Fork Bancorp purchase last C ALM
Dacernbar, with high hopes that Gresnpoint would be a sokd performer.

Unfotinataly, the market tumed &l just the wiong time, quickly teming the lender's profits into losses,

N
Capite? One had no intention of keeping montgage toen balance sheats, and after winding up with more than M o RTG AG E '

5600 milllon In sepond matigages on tha bopks eadier this yesr, the company uitimataly made the decision

10 shat the fosing unit. ON

| recebuzd several o-malls from Greanpoint Morttage employees this week who were conzetned abaut their
futuea at the company.

They menlioned that eimergenty meetings were hold after the cammers by their VP of imestor relations Mot l'gage QzA
fast weak, and that Business was vary elow, to the paint whers thay falt it wouldn't goon, Ars Medpage Paints Worth R?
And it seems thelr wonies wers wellfounded, as vet another lender closes its doors, How Are Martgage Rates Delermined?
Greenpoint was the nation’s seventh fargest originator of Ait-A mortgages. How Long Miec Forsclosura Can | Burcirase a Homs?
Tha shutdouwn wilf cast Capital One sbout $850 milion, or $2.15 per shere, cutting its 2007 eamings How Long Do Yau Plan to Keep Your Morigage?
farecast to 55 a share from $7.15,
How Much House Can { Aflord?
Capital One stock dropped $2.03, or 2.95% to $65.72 In late trading, and an & 22 cents jn afters . .
hours trading on the naws. ' How tt Pay Off the Morigage Early

Update: Acconding bo an intemal Greenpoint e-mai, the commemis! lending divsion Is stil open.
hmwhm&umagammmag&dw "
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5@1-— >( RECORDED IN OFFICIAL RECORDS
W i H INSTRUMENT #2009114600 1 PG
IN THE CIRCUIT COURT OF THE TWELFTH f 0B/ 16/204D 02:06:01 PM
JUDICIAL CIRCUIT IN AND FOR SARASOTA. COUNTY, ] KAREN E, RUSHING
FLORIDA l CLERK OF THE CIRCUIT COURT
CIVIL ACTION | SARASOTA COUNTY, FLORIDA
CIVE. CQURTS Receipt # 1202879
GMAC MORYGACE, LLC, i Doc Stamp-Mort:  $8.00
Plaintiff, | intang. Tax:  $0.00
Vs, i
g:\gl%% ! SPACE FOR RECOHDING GNLY F5.5695.25

JORGE A. CERRON; THE UNKNOWN SPOUSE OF JORGE A. CERRON; ANY AND ALL DNKNOWN

Cowity, Florida
UNIT G-1, BEACH WAY APARTMENTS, A CONDOMENYUM AS PER DECLARATION OF
CONDOMINIUM RECORDED IN OFFICIAL RECORDS BOOK 846, PAGES 731 ET SEQG., AND
ALL AMENDMENTS THERETO, AND AS PER CONDOMINIUM PLAT RECORDED IN
CONDOMINIUM BOOX 4, PAGES 6 ET SEQ., AND ALL AMENDMENTS THERETO, OF THE
PUBLIC RECORDS OF SARASOTA COUNTY, FLORIDA. TOGETHER WITH ANY AND ALY,
A TS TO ThE DECLARATION AND ANY UNDIVIDED INTEREST IN THE
090,

COMMON E OR APPURTENANCES THERETO.
Dated this of—%zm—

Florida Defalt Law Group, P.L.
P.O. Box 25018

Tampa, Florida 335622-5018
(813) 2

By:

Robert Schiei
Florida Bar No, 52854
Nikolay Kolev

Florida Bar No. 0028005

OMAC-CONV-gbiven

FILE_NUMBER: 09005454 DOG_ID: M0G0105

-E!::;i
HHE f: i'
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IN'THE CIRCUIT COURT OF THE TWELFIH
JUDICIAL CIRCUTT EIN AND FOR SARASOTA COUNTY, FLORIDA

CIVIL ACTION
GMAC MORTGAGE, LLC,
PlaintifF,
CASE NO.
VA DIVISION

MORTGAGE FORECLOSURE € OMPLAINT
BT AR RIS URE COMPLAINT

Plaintiff, GMAC MORTGAGE, LLC, sues Defendants, JORGE A CERRON, THE UNKNOWN
SPOUSE OF JORGE A. CERRON; ANY AND ALL UNKNOWN PARTIES CLAIMING BY, THROUGH,
UNDER, AND AGAINST THE HEREIN NAMED INDIVIDUAL DEFENDANT(S) WHO ARE NOT KNOWN
TO BE DEAD OR ALIVE, WHETHER SAID UNKNOWN PARTIES MAY CLAIM AN INTEREST AS
SPOUSES, HEIRS, DEVISEES, GRANTEES, OR OTHER CLAIMANTS; SUNTRUST BANK; BEACH WAY
CONDOMINIUM ASSOCIATION, INC.; TENANT #1, TENANT #2, TENANT #3 and TENANT #4 the naes
being fictitious to amnmforparﬁainpumsion,andaﬂeges:

COUNII—MOR'I'GAGEFORECLOSURE
St A A bl FORECL.OSURE

1. misaniummadimmfmecMAmmtgagemredmpmymmmﬁmgtethARASOTA
County, Florida,

2. This firm has complied with the notice requirement of the Fair Debt Collection Practices Act, 13

US.C. § 1692, el 5&q, as amended, TheNadce(s)previouslymailed by the firm is attached hereto and incorporated
herein 25 an Bxhibjt.

FILE_NUMBER: F09095434 DOC_ID: MODO100

=
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5 i
The Property is now owned of record by Defendant(s), JORGE A CERRON.

7. Plainti
amhﬁdecmtheﬁznammmpayablemdmtheMongageNmandetg:getobenowdac.
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OMAC-CONV--abiven

Fited for Recard 08/16/2000 11:25 AM - Karen E, Rushing,

Florida Defiult Law Groap, .L.
P.0. Box 25018

Tampa, Florida 33622-5013
(813) 251-4766

By Zr— e
Robert Schneidet”

Florida Bar Mo, 52854
Nikolay Kolev
Florida Bar Mo. 0628005

Chﬂ(ofmearctﬂﬂowt-mmmy, FL - 2008 CA D157 NC Di-S05702683 Page 30fa4
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Please reply to: .o
Post Office Box 25018
Tampa, FL 33622-5018

JORGE A. CERRON
PO BOX 18902
SARASOTA, FL 34276

Re:

Filed 06/03/14 Entered 06/05/145 3.1(]%%_:145?8 ; Main Docu;gg;nt
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FLORIDA DEFAULT LAW GROUP, P.L.,

ATTORNEYS AT LAW
9119 CORPORATE LAKE DRIVE

VY a0
Y 3R R OOR

TAMPA, FLORIDA 33634
e _ : Telephone (813) 251-47656
. Telefax (813) 251-1541

September 11, 2009

Lozn Number: 0307674505

Mortgage Servicer GMAC MORTGAGE, LL{

Creditor to whom  GMAC MCRTGAGE, LLC

the debt is owed:

Property Address: 5600 BEACH WAY UNIT #107, SARASOTA, FL. 34231

QOur File No.:
Dear Borrower:

F09095434

The law finn of Florida Defanlt Law Group, P.X. (hereinafter referred to as “law fima™) bos been retained to
represent GMAC MORTGAGE, LLC with regurds to its interests in the promissory Note and Mortgag executed by
JORGE A. CERRON on March 1, 2006. Pursuant to the terms of the promissory Note and Morigage, our clisnt has
accelerated al! sums due ad owing, which means ¢bat the entire principal balance and all efher sums recoverable
under the terms of the promissory Note and Mortgage are now due,

As of the date of this letter, the amount owed 1o our client is $620,225.60, which inchides the
prhcipﬂbalmce,amdintemihrwghmday, late charges, andoﬂ:adeﬁa:ﬂhmlaﬁedmmmbhundeﬂhe
termns of the promissory Note and Mortgage, Additional interest will acerue after the date of this letter,

All written requests should be addressed to Robert Schneider, Florida Default Law Group, PL., P.0O. Box
25018, Tampa, Florida 33622-5018.

Fllﬁfwﬁmﬂsf13ﬁm911:25m-l@mﬁ Rushing, Clﬂkoﬂmclrcxﬂt%un-sﬂusmcmn\ty,ﬂ~m%015m NG DR-995710263 Page 4 of 31
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114} Claims for monstary refief of any kind or nature and ¢ aims “for relief thas if granted,

Would not terminate or prechide the prosecution and completion of a foreclosure or evigtion™ are
Stayed Claims, The prosecution of Stayed Claims is prohibited.
4. With regard 1o this matter, Defendant Jorge A, Cerron’s counterclaims against
GMAC Mortgage, LLC have been categorized ag follows:
a. First Counterclaim, Florida Deceptive and Unfahf Trade Practices Act, Fla.
Stat. §§ 501.201, er, Seg., is a Stayed Claim and the prosecution of this claim is
prohibited;
b. Second Counterclaim, Frand and Miaepresentaﬁon, is a Stayed Clajm and
the prosecution of this claim is prohibited; and
e Third Counterclaim, Unconsci-cmabi}ityz, is a Stayed Claim and the
prosecution of this claim is prohibited.
5. On November 21, 2012, the Bankruptey Court entered an order (the “Sale

sale or Qcwen was made the sub-scrvicer of Defendant Cerron’s loan, Asa result, said loan ig

currently serviced by Ocwen,

! A copy of the Final Supplentental Order was attached to GMACM's Notice of Bankrupicy and is ajso available at
no charge mm@@m (Doc. 7743,

# Plaintiff contends that the Third Counterelalim does not state a cause of action,

A complete copy of the 174 page Sale Order may be found at no charge at m&w&mmgm {Dac,
2246). '
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Jorge Cerran
P.O. Box 18902
Sarasota, Florida 34276

June 21, 2013

GMAC Mortgage, LLC,
1190 Virginia Drive
Fnrt—WashIngton, PA 19034

RE: Mortgage Contract for property located at 5600 Beach Way Drive Unit 107, Sarasota, Florida, 34231
dated, March 1, 2006, See attached copy of mortgage contract with the legai description in schedule A

Please comply with the law that in pertinent part reads: “Breach by Other Party: When one party to
contract unjustifiably refuses to perform his agreement In whole, or in any substantial part, the other
party has the option to rescind the entire contract”,

You may contact me at the above address if yau have any questions. ! <an also be contacted by E-Mait at

gcerron®att.net

Sincerely,

P.O. Box 13902
Sarasota, Fiorida 34276
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Case No. 12-12020 {MG)

RESIDENTIAL CAPITAL, LLC. et al.

)
)
)
) Chapter 11
)
)

Debtors lointly Administered

)

BANKRUPTCY BORROWER’S OBJECTION TO THE DEBTORS PROOF OF CLAIM,
BORROWER’S OBJECTION/MOTION TO RELIEF FROM THE AUTOMATIC STAY
FILED IN THIS CASE, BORROWER’S REQUEST OF THE INSPECTION OF GMACM’S
DOCUMENTS FILED IN THIS BANKRUPTCY CASE FOR THE BORROWER’S
PROPERTY AND, BORROWER’S MOTION TO SANCTION GMAC MORTGAGE LLC
FOR FRAUD ON THE BANKRUPTCY COURT. (GMACM IS ONE OF THE DEBTORS
UDER RESIDENTIAL CAPITAL LLC)

COMES NOW, the borrower JORGE CERRON and in support of his objections and
motions states:

Factual Facts History

1. In 9/16/2009 GMAC Mortgage LLC., who is part of Residential Capital LLC., and
named as a debtor in this instant case, filed a foreclosure complain against the borrower
JORGE CERRON in the Circuit Court in SARASOTA FLORIDA under case # 2009 CA
015793 NC.

2. In7/5/2011 a final judgment of foreclosure was entered filed and recorded against the

borrower Jorge Cerron’s property.

On 8/10/2011 the foreclosure sale of the borrower’s property took place.

4. On 8/31/2011 GMACM obtained a certificate of title on said property by buying the
borrower’s property in the foreclosure sale for $162,000.00. (see copy attach).

5. On May 14, 2012 took place GMACM’s bankruptcy filing (Petition Date), at the
UNITED STATES BANKRUPTCY COURT SOUTHERN DISTRICT OF NEW
YORK.

6. On 8/8/2012 the final Summary Judgment entered in favor of GMACM for the case #
2009 CA 015793 NC was reversed and remanded by the SECOND DISTRICT COURT
OF APPEAL under the case # 2D11-3425.

7. On 10/23/2012 GMAC Mortgage LLC., filed its Suggestion of Bankruptcy in the lower
court’s case # 2009 CA 015793 NC GMACM vs. JORE CERRON

8. On 11/21/2012 the bankruptey court entered an order (the sale order) approving the sale
of certain GMACM’s assets to OCWEN LOAN SERVISING.

9. GMACM claimed that OCWEN purchased the borrower’s mortgage and note on
2/15/2013 (the closing date),

10. On 11/21/2013 one year after the bankruptcy court’s sale order (11/21/2012) and nine
months after the bankruptcy court’s closing date (2/15/2013) GMACM filed its CROSS-

w
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NOTICE- OF HEARING ON PLAINTIFF'S MOTION TO SUBSTITUTE PARTY
PLAINTIFF OCWEN LOAN SERVICING LLC F OR GMAC MORTGAGE. At the
lower court in Sarasota Florida for the case of GMACM vs. Jorge Cerron Case # 2009
CA 015793 NC

11. On 12/17/2013 at the hearing for the PLAINTIFF'S MOTION TO SUBSTITUTE
PARTY PLAINTIFF OCWEN LOAN SERVICING LLC FOR GMAC MORTGAGE,
the borrower JORGE CERRON leamed about the new discovery evidence and about the
plaintiff’s false statements regarding the barrower’s loan being sold or transfer to
OCWEN LOAN SERVISING at the bankruptcy court.

12. On 4/10/2014 the borrower J orge Cerron send a letter to the SECOND DISTRICT
COURT OF APPEAL OF FLORIDA IN LAKELAND, FL. (see copy of letter).

L BORROWER JORGE CERRON’S CLAIMS.

A- GMACM had not included and/or filed the mortgage and note encumbering the borrower
Jorge Cerron’s property in the bundle of loans that were transferred or sold to OCWEN
LOAN SERVISING in the bankruptcy court, because the mortgage and note for the
BORROWER'’S property were never included in GMACM "S BANKRUPTCY FILING
on May 14, 2012 because SAID MORTGAGE AND NOTE did not existed in the first
place, the mortgage and note for the borrower’s property were dissolved on 8/10/2011
when GMAC sold the borrower’s property for $162,000.00 at the foreclosure sale, and
when a new certificate of title for the subject property was issued on 8/31/2011.(SEE
ATTACH).

B- GMACM committed fraud on the SECOND DISTRICT COURT OF APPEAL IN
LAKELAND, FLORIDA when it did not obeyed the 2DCA court’s order of reversal of
the sale and of the certificate of title of the borrower’s property. (Florida 2DCA case#
2D11-3425)

C- GMACM never reversed said title perpetuating fraud on the lower court in Sarasota
County, Florida on case # 2009 CA 015793 NC (GMACM vs. Jorge Cerron). Ina
wrongful foreclosure case.

D- GMACM committed fraud on this Bankruptcy Court when it falsely stated that a
mortgage and note for the borrower Jorge Cerron’s property were included in GMACM’S
filing of bankruptcy on May 14, 2012 (Petition Date), at the UNITED STATES
BANKRUPTCY COURT SOUTHERN DISTRICT OF NEW YORK.

E- GMACM committed perjury and fraud on this bankruptcy court when attested about facts
that it knew that were false and GMACM is continuing up to this date committing
FRAUD in this court and on all the above courts.

F- GMACM COULD NOT HAD INCLUDED the borrower J orge Cerron’s loan in May 14,
2012 when it filed for bankruptcy or after that date because at that time were not a
mortgage and a note encumbering the borrower’s property, at that time and now
GMACM holds a certificate of title for the borrower’s property illegally and fraudulently,
(see copy attach of said title) and there is not a mortgage or/and a note attached to said
title because GMACM acquired said title in a foreclosure sale by buying the borrower
Jorge Cerron’s property for $162,000.00 in cash.

G- GMACM had collected from the default insurance placed on the mortgage and note
encumbering the borrower Jorge Cerron’s property, GMACM was required by the default
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insurances ensuring the borrower’s property to show that the subject loan was defaulted
and foreclosed therefore GMACM in order to collect and get paid from the various
default insurances placed on the subject property ( PMI, LML, and/or other default
insurances) had to showed to the default insurance companies that a foreclosure sale on

Sarasota, Florida as per the Second District Court of Appeal’s order.

GMACM had not informed to this bankruptey court about the above facts, GMACM had
failed to disclosed the amounts, checks, credits, received in all its defaulted and
foreclosed loans, as well as the monies received by the default insurance companies,
GMACM had not reported properly all the above facts in its taxes submitted to the
UNITED STATES GOVERNMENT AND TO THIS BANKRUPTCY COURT, further
GMACM IS culpable of fraud.

The borrower Jorge Cerron’s mortgage and note debt were paid and satisfied by the
default insurances protecting said mortgage and note, further said mortgage and note
were dissolved by the foreclosure sale and the new certificate of title issued for the
subject property, said title does not have a mortgage or a note encumbering it.

GMACM bankruptey petition approval is a void judgment because it was obtained by
fraud.

The borrower Jorge Cerron has been directly affected by GMACM’s false allegations and by
GMACM’s misrepresentation in the Bankruptcy Court when it filed its petition for bankruptcy
under chapter 11, therefore the borrower Jorge Cerron requests to this court as follow:

L.

2.

“

Mo

Request for an evidentiary hearing. In order to inspect GMACM alleged documents filed
in this bankruptcy court for the borrower’s mortgage and note.

Request for copies of all default insurances coverage’s checks, wire transfers, deposits,
monies given and/or paid to GMACM.

Request to inspect GMACM’s tax documents filed in this bankruptey court, in order to
check for tax fraud. .

Request for the relief from the automatic stay filed in this case.

Request for discovery of all the documents filed by GMACM for the debtor’s proof of
claim.

And/or for this court to sanction GMACM accordingly.

Request for this honorable bankruptcy court to accept the borrower JORGE CERRON’s
Requests, Motions and Claims for being just and timely submitted because of the recently
new discovery evidence discovered in this instant case and discovered in the above
described court’s cases involving the borrower J orge Cerron’s property, said property is
in controversy in this bankruptcy petition filed by RESIDENTIAL CAPITAL
LLC./GMAC MORTGAGE LLC..

And/or to accept borrower’s filing of this document for being allow by the law when; 1-
recently new discovery, 2- fraud on the court, 3- when the court’s bankruptcy order was



induced by mistepresentation/fraud therefore it is void (void Judgment) 4- there is not
statute of limitation or barred time frame in effect for a void judgment ( the law of voids)
5~ there is a lawful claim against a void judgment, 6- when 3 bankruptey petition was
done by committing fraud and falge disclosures of the debts, liabilities, assets, tax
documents and/or ledger accounting information and documents.

9. And because of the above facts (consequently) the borrower J orge Cerron’s claims and
motions submitted in this document are not barred by the bar date and shall be admitted
also for the following reasons:

The Borrower Jorge Cerron’s Claims are Supported by Sufficient Evidence

a- The Claim should be admitted because it is supported by sufficient evidence
documentation.

b- The claimant J orge Cerron had complied with the Rule 3001 documentation
requirements, the claimant is entifled to prima facie validity of his claims. (see coy of

the certificate of title ) Federal Rules of Evidence Subdivision (d). “Satisfactory
evidence” of perfection, which is to accompany the proof of claim, would include
a duplicate of an instrument filed or recorded, a duplicate of a certificate of title
when a security interest is perfected by notation on such a cettificate, a
statement that pledged property has been in possession of the secured party
since a specified date, or a statement of the reasons why no action was

necessary for perfection.

¢- Because there is not absent documentation, the proof of claim is sufficient for the
objector to concede validity of the borrower’s claim,

d- Because is a likelihood that the borrower’s vested rights will be prejudice if this court
does not admits the borrower’s claims and motions.

e- Because the borrower J orge Cerron will suffer irreparable loses, injury and prejudice
if this court does not admit his motions and claims.

f- Because the borrower has already being injured by GMACM misrepresentation and
fraud in this court and in the lower circuit court in Sarasota Florida, especially when
in that court GMACM was permitted to substitute the party plaintiff and have Ocwen
Loan Servicing LLC., named as the new party plaintiff by alleging that GMACM has
transferred to Ocwen Loan Servicing the borrower’s loan under the bankruptcy
court’s approval for the sale date of GMACM’s assets to Ocwen, however
GMACM’s statements about transferring the borrower J orge Cerron’s Mortgage and
Note to Ocwen Loan Servicing are not true according to the new discovery evidence
submitted with this document. (see copy of the certificate of title dated 8/31/2011 that
showed that GMACM did not had a Mortgage or a Note encumbering the borrower’s
Jorge Cerron’s property at the time of after the time that it filed for a bankruptcy
petition on May 14, 20012, therefore GMACM could not had transferred a no
existing mortgage and note to Ocwen Loan Servicing LLC., through the bankruptcy
sale order in 2/15/2013 and GMACM had not included the borrower’s loan in its
bankruptcy petition because a mortgage or a note encumbering the borrower J orge
Cerron’s property did not existed in the first place, GMACM committed fraud on the
bankruptcy court)



.
/ / / / . .

015793 NC in the court of Sarasota, Florida to be dismiss (See Wilsn v, Deuteche Bek
Nat’l. Trust (In re Wilson), 410 Fed. App’x. 409, 410 (2d Cir. 201 1) (wrongful
foreclosure suit was properly dismissed by the bankruptcy court pursuant to Rooker-
Feldman).

WHEREFORE, the borrower Jorge Cerron requests this court 10 enter an order
granting its motion for the relief from the automatic stay, and also granting the sbove
Tequests.

CERTIFICATE OF SERVICE

P HEREBY CERTIFY that 3 true and correct copy of the forgoing has been furnished by certify
return receipt U. S mai! to the law offices of WOLFE & WYMAN LLP. Litigation Counsel to the Debtors
and Debtors in Possession 11811 N, Tam{& Suite 3031 Phoenix, AZ 85028
ATTN: Colt B. Dodrill, Esq,, on this day of I)‘IAZJ ,20 14,

Respectfully submitted,

— ,7 /,";/_é, o
@Zl%on

P.O. Box 18902

Saragota, Florida, 34276..
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SERVICE LIST

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

Manhattan

One Bowling Green

New York, NY 10004-1408

Attn: Clerk of the Court /to file in Case No. 12-12020 (MG} RESIDENTIAL CAPITAL, LLC. et al. Chapter 11

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

Manhattan

One Bowling Green

New York, NY 10004-1408

Atth: HONORABLE MARTIN GLENN UNITED STATES BANKRUPTCY JUDGE

MORRISON & FOERSTER

Counsel for Residential Capital, LLC, et al.
1290 Avenue of the Americas

New York, NY 10104

ATTN: Norman S. Rosenbaum, Esq.

WOLFE & WYMAN LLP

Litigation Counsel to the Debtors and Debtors in Possession
11811 N. Tatum, Suite 3031

Phoenix, AZ 85028

By: Colt B. Dodrill, Esg.
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KAREN E RUSHING, CLERK OF THE CIRCUIT COURT Date: 05/1412014 10:45 Al
SARASOTA COUNTY, FL
Real Estate Index Detail

Document Inforrnation
instrumant # 2011101428 Document Type: CERT OF TITLE
Date Recelved: 08/31/2011 11:11:40 AM Book Type; NONE
Index Status: Permanent Index Book:
image?: Page:
Consideration: $162,000.00 #Pages: 1
File Page: NO
Remarks:
Grantors
1 CLERK CIRCUIT COURT SARASOTA
2 CERRON JORGE A
3 SUNTRUST BANK
4 BEACH WAY CONDOMINIUM ASSOCIATION ING
Grantees
1 GMAC MORTGAGE LLC
Legal Information

1 2009 CA 015793 NC UN G1 BEACH WAY APTS

e in ation
CENTRAL RECORDIS

ROOM 201
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CORDED IN-OFFICIAL. RECORDS

CASE NUMBER: RUMENT #2011101428 1 PG
08392041 11:11:40 AM

CWH_; 2009 CA 016793 NC KAREN E. RUSHING
CLERK OF THE CIRCIAT COURT

CHL SARASOTA COUNTY, FLORIDA
iL COURTS 3 Receipt # 1419739
Doc Stamp-Mort:  $0.08

Dot Stamp-Doec: $1134.00
— infang. Tax: 0.0
PLAINTIFE(S) — R e e
GMAC MORTGAGE, LL.G, -

VS. DEFENDANT(S)

JORGE A. CERRON;- THE UNKNOWN SPOUSE OF JORGE A. CERRON; ANY AND ALL UNENOWN
PARTIES WW;WWMWMMNMMW
WHO ARE NOT KNOWN TO BE DEAD OR ALIVE, WHETHER SAID UNKNOWN
PARMSMW“M&SWMWWO&M
CLAIMANTS; SUNTRUST BANK; BEACH WAY CONDOMINHM ASSOCIATION, INC.; TENANT #1,
TENANT {2, TENANT 3, snd TENANT #4 the names being fictitious to aceoust for parties in possevsion

CERTIFICATE OF TITLE

Tha undersigned Clerk of the Ciroult Caurt certifiss that he or she exacuted and filsd a carlificate of salo
in this action on August 10, 2011 for the property described herein and that no objections to ihe sale have been Ried
withins the time allowed for fling objections pursuant to §45.031(4) Florida Stetutes. |

The foltowing proparty located in Sarasota County, Florida:

UNIY G-1, BEACH WAY APARTMENTS, A CONDOMINIUM AS PER
DECLARATION OF CONDOMINIUM RECORDED IN OFFICIAL

BOOK 848, PAGES 75t RT SEQ,, AND ALL AMENDMENTS THERETO, AND
AS PER CONDOMINIUM PLAY RECORDED IN CONDOMINIUM BOGK 4,
PAGES ¢ ET SEQ., AND ALL AMENDMENTS THERETO, OF THE PUBLIC
RECORDS OF SARASOTA COUNTY, FLORIA. TOGETEER WITH ANY
AND ALL AMENDMENTS TO THE DECLARATION AND ANY UNDIVIDED
INTEREST IN THE COMMON ELEMENTS OR AFPURTENANCES

L1400 LRYi 30 W31
QKINSOY 2 H3HYY
8h:01MY 1090V {102
quod3y ¥04 43714

VOO ANty phbp ey

was sold to GMAC MORTGAGE, LLC,
whose address iz 1100 Virginla Drive, Fort Washington, PA 18034,

WITNESS my hand and the ssal of this Court on August 81, 2011, S«)ﬂ.Q‘ﬂ;—vd 162, 0200
[] Doc. Stamp Paid $_{,134.20 |

" 71 Doc. Stamp Due $

ittt e s mmnra Bimdba ek WA 8

and outstanding
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Ly it WWISC-pa.comiestsearch/parcal 07021018

& Bill Furse
2 SARASOTA COUNTY

PROPERTY APPRAISER
a1eTe21019
Ovrnership: Land Area; 0SqFt
GMAC MORTSAGELLE Minicipaity: Samsoa County
1100 VIRGINIADR, FTWASHINGTON, PA, 19034 Subdtdslon: 7104 - BEACHWAY ASTS
Situs Addross:

Property Use: 040§ - CONDO- LowRise 2-3 Staries
5600 BEACH WAY DR G-, SARASOTA FL, 34242 Stafus COFEN

Sec/TwpiRge: 13-37S47E
Census: 121150015041

Zowing: RMFS - RESIDENTIAL, MULTLEAMLY (13
UNITSIACRE)

Parcel Description: UNIT G-1 BEACHWAY APTS

Buildings
= Plaf Beds PBaths HalfBathe YeacBulft GrossArps LivienArea Stories
5600 BEACH WAY DR C-f, SARASOTA FI., 34242 1 2 2 D 1970 1282 1182 T
Extra Foatures
oot Bulking Number Deseription Snits il Tups: Year
L 1 DECP - Camport Detached - CONDG 1 ; ur 1870
Values
Yoar Land Bulting Extra Fogture Jyst fsgessed Exemptions Taxable Sap
2013 50 $271.006 $1,200 $272.200 $248,380 $0 5248380 $23.820
2012 50 $225.800 50 $225.800 5225800 $0 $225,800 36
2044 50 $234,000 S0 $234,000 $234.000 $o $234.000 i35
2010 $a $242.500 50 $242 500 $242 500 s$o $242,500 s0
2009 0 $267.200 $0 $2E7 200 $267 200 30 $267.200 50
2008 50 $335,300 $0 $335,200 £335300 $0 $335,300 80
007 $0 $390.400 50 $380400 £300,400 $0 $390.400 $G
2006 &0 §386.300 $0 $386,800 $388900 $D $386,9500 $0
2005 $0 $316,718 50 $316,718 $3i8.7118 50 8316718 50
2004 $0 248,245 $o $248,245 $248.245 $25,000 $223,245 $0
Curremt Exemptiong
There are no exemplions assaclated with this parce!
Sales & Transfers
Recorded Congldaration Quatification Cods  Granfor/Seller Instrusnent Typg
811082011 $182,000 2011101428 12 CERRONJORGE A (13
G/8/2005 §550,000 2005133833 o LAZARENAALEVTINA WD
81132003 100 2003175883 1 KOHLRIESER STEVE wh
B/izi99s 3130000 2863426583 ot LEMIS ROBERT W& ETHEL M wp
451188 $160,000 202322186 *3 Na
Associeted Tangibie Accounts

There are no associated tangitle accounts for this parcef

g/ sc-pacomiiestsearchinarcel DTO7021019

Ly
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from
DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

SECOND DISTRICT

THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY APPEAL,
AND AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPiINION;

YOU ARE HEREBY COMMANDEL THAT SUCH FURTHER PROCEEDINGS
BE HAD IN SAID CAUSE , IF REQUIRED, IN ACCORDANGE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS
ORDER, AND WITH THE RULES OF PROCEDURE AND LAWS OF THE STATE OF

FLORIDA.
WITNESS THE HONORABLE MCRRIS SILBERMAN CHIEF JUDGE OF THE

DISTRICT COURT OF APPEAL OF THE ST ATE OF FLORIDA, SECOND DISTRICT,
AND THE SEAL OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY.

>m =

DATE: August7, 2012 c%;g % o
SECOND DCA CASE NO. 2D11-3425 gfgf‘: & 3
COUNTY OF ORIGIN:  Sarascta ESG 2 R
LOWER TRIBUNAL CASE NO. 2009 CA 015793 NC Ex e g
v. GMACMORTGAGE, LI ©

CASE STYLE: JORGE A. CERRON

&
os Birkhold
lork
, ce: (Without Attached Opinion)
! Jorge A. Cerron Marc James Ayers, Esq.

me




NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, iF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA '

SECOND DISTRICT
JORGE A. CERRON,

Appellant,
V. Case No. 2D11-3425

GMAC MORTGAGE, LLC,

Appellee.

Opinion filed July 18, 2012.

Appeal from the Circuit Court for Saresota
County; Charles E. Roberts, Judge.

Jorge A. Cerron, pro se.

: 'Iiﬂarc James Ayers and Jose D. Vega of
Bradiey Arant Boult Cummings LLP,
Birmingham, Alabama, for Appellze.
NORTHCUTT, Judge.

Jorge Cerron, pro se, appeats a final summary judgrnent of foreclosura on
a mortgage in favor of GMAC Morigage, LI C, the successor to the original lender. We

reverse because GMAC failed to refute Cerron's affirmative defense alleging lack of
notice.
GMAC filed a complaint seeking to foreclose a mortgage given by Cerron,

and it alieged generally that ali conditions precedent to acceleration had been
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periormed or had ocourred. The complaint attached a copy of the morigage, paragraph
22 of which required the lender to give thirty days' written notice of default prior to
acceleration. Cerron filed a pro se answer, which was not a model! pleading. The
answer set forth several pages of narrative in opposition to the foreclosure complaint
and then aileged four affirmative defenses. The first affirmative defense asserted that
GMAC failed to give timely notice of default and of the lender's intent to accelerate as
required by the mortgage, note, and Florida law. Cerron's answer included a plea for
the court to dismiss the action.

GMAC subsequently filed a motion for summary judgment and asserted,
in part, that Cenron’s affirmative defonses were legally insufficient. In support of its
mation, GMAC filed an affidavit setiing forth the amounts due and owing and an affidavit
regarding attomey's fees and costs. It subsequently filed é notarized, recorded
document recounting that the mortgage had baen assigned t6 GMAC on a date just
prior to the filing of the complaint. GMAC also filed the note that was indorsed in blank.
None of GMAC's filings specifically addressed or refuted Cerron's afirmative defenses.

The circuit court denied Cerron's motion to dismiss and directed him to file
an amended answer, which he did. In the amended answer, Cerron specifically alleged

as his seventh affirmative defense that GMAC failed to give a notice of defauit and that
it thus failed to comply with a contractual condition precedent. GMAG filed updated

affidavits of amounts due and attorney's fees, but it never addressed Cerron’s
affirmative defenses, either by affidavit or by memorandum in support of summary

judgment.
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On appeal, Cerron argues that the circuit court erred in granting summary
judgment when GMAC failed to refute his affirmative defenses. Based on our de novo
review of the summary judgment, we agree. See Tavior v. Bayview | oan Servicing,
LLC, 74 So. 3d 1115, 1147 {Fla. 2d DCA 2011} ("The standard of review on a summary
judgment is de novo.”). The party moving for summary judgment must show that there
are no disputed issues of material fact and that it is entitted to judgment as a matter of
law. id. at 1116-17 {citing Fia. R. Civ. P. 1.1 50(c)). In addition, a plaintiff moving for

summary judgment must refute the nanmoving party's affirmative defenses. d.;see

also Coral Wood Page, inc. v. GRE Coral Wood, LP, 71 So. 3d 251, 253 (Fla. 2d DCA

2011).

On appeal, GMAC maintains that Cerron had the burden to file an affidavit
stating that he never received a notice of default, at which point GMAC would have
been required to refute the contention with contrary evidence. That is incorrect. A
plaintiff moving for summary judgment must either conclusively refute the factual bases
for the defendant’s affimative defenses or show that the defenses are legally
insufficient. Coral Wood Page, 71 So. 3d at 253. Asin Tavior and Konsuylian v. Busey
Bank, N.A,, 61 So. 3d 1283 (Fia. 2d DCA 2011 ), when Cerron alieged GMAC's failure to
provide a contractually required notice of default, GMAC's burden on summary
judgment was to show that it had satisfied this condition precedent. it failed to do so.

"\h________/"'_" .
Reversed and remanded.

SILBERMAN, C.J., and CRENSHAW, J., Concur.



Second District Court of Appeal
1005 E. Memorial Blvd.
Lakeland FL 33801

Tel: 863-499-229¢0

April 10, 2014

Honorable Northeutt, Judge, Honorable Silberman, C.J. and Honorable Crenshaw, J, Judges:

This letter is in reference to your order/opirtion entered and filed on 7/18/2012 for the
case number 2D)11-3425, your order clearly stated that the previous Summary Judgment issue by
the lower court was reversed and remanded, however GMAC Mortgage LLC., the plaintiffin
the lower court case #2009 CA 01 3793 NC, did not obeyed your order and have net reversed the
title that it had obtained as a result of a foreclosure sale, (see attach copy)

GMAC holds the title for my property regardiess of your order that clearly stated that the
Summary Judgment of foreclosure on a mortgage in favor of GMAC Mortgage, LLC shall be
reversed GMAC has disregarded the law by not obeying a clear court’s order,

1 am writing this letter to request to your honorable court to issue a dismissal on the
above case for failure to obey your order/court’s order and/or any other sanctions that you ¢an
enforce. :

Thank you for your cordial attention to this matter. Please let me know if T have to file
any papers and/or what to do in order to help expedite my request.

Sincerely and Respectfully,

Pys le—

Jorge Cerron

P.0. Box 827
Osprey, FL, 34229

Modef 4///5*’/7



