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Norman S. Rosenbaum 
Jordan A. Wishnew 
Meryl L. Rothchild 
 
Counsel for the ResCap Borrower Claims Trust 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

 
THE RESCAP BORROWER CLAIMS TRUST’S COUNTER- 

DESIGNATION OF ITEMS FOR RECORD ON APPEAL 

Pursuant to Rule 8006 of the Federal Rules of Bankruptcy Procedure and Rule 

8007-1 of the Local Bankruptcy Rules for the Southern District of New York, the ResCap 

Borrower Claims Trust (the “Borrower Trust”), established pursuant to the terms of the Second 

Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC, et al. and the Official 

Committee of Unsecured Creditors [Docket No. 6030] (the “Plan”) 1 in the above-captioned 

Chapter 11 cases (the “Chapter 11 Cases”), hereby submits the following counter-designation 

of additional items to be included in the record on appeal in connection with the Notice of 

1  The Plan was confirmed by order of the United States Bankruptcy Court for the Southern District of New York 
(the “Bankruptcy Court”) dated December 11, 2013 [Docket No. 6065] and the Plan’s effective date occurred 
on December 17, 2013.  The Plan provides for the creation and implementation of the Borrower Trust.  See Plan, 
Art. IV.F. The Plan further provides that the Borrower Claims Trustee is deemed the representative of the 
Debtors’ estates for the purpose of prosecuting objections to borrower claims, see Plan, Art. IV.S. 
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Appeal [Docket No. 7674] filed by appellants Frank and Christina Reed (the “Appellants”), 

from the Memorandum Opinion and Order Determining the Amount of Allowed Claim of Frank 

and Christina Reed [Docket No. 7619], which was entered by the Bankruptcy Court on October 

6, 2014. 

The Borrower Trust designates the following additional items to be included in 

the record on appeal. 2 

A. Pleadings 

Docket No. Description 

2093 Order Extending Deadline for Filing Proofs of Claim 

3294 Order Pursuant to Section 105(a) of the Bankruptcy Code and Bankruptcy Rules 
1009, 3007 and 9019(b) Approving (I) Claim Objection Procedures, (II) 
Borrower Claim Procedures, (III) Settlement Procedures, and (IV) Schedule 
Amendment Procedures 

6137 Notice of Entry of Confirmation Order Confirming Second Amended Joint 
Chapter 11 Proposed by Residential Capital, LLC, et al. and the Official 
Committee of Unsecured Creditors and Occurrence of Effective Date 

7303 Letter of the ResCap Borrower Claims Trust, dated July 25, 2014, in Response 
to Request of Frank Reed for Pending Claim Dispute Between the Parties be 
Submitted to Alternative Dispute Resolution 

7396 Memorandum Endorsed So Ordered Letter, signed on 8/20/2014, Regarding 
Discovery in Reference to the Reed Matter 

7515 The ResCap Borrower Claims Trust's Motion In Limine to Exclude the Expert 
Testimony of Dr. Jay I. Sussman 

2  For the avoidance of doubt, the Borrower Trust’s designation of any pleadings and/or exhibit lists includes the 
designation of any and all exhibits filed with, attached to, or otherwise referenced in such pleadings.  In addition, 
the Borrower Trust’s counter-designation of items for record on appeal does not re-list those items included on 
the Appellants’ designation of items for record on appeal, but incorporates those items by reference to the 
Statement of Issues and Designation of Record by Appellants Frank Reed and Christina Reed Pursuant to 
Federal Rule of Bankruptcy Procedure 8006 [Docket No. 7715]. 
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B. Exhibits in Evidence from Reed Trial 

Exhibit Description 

Reed 
Exhibits* 

 

1 Contract for Sale between Reeds and Jacobs for $2,040,000, dated 12/8/2007 

2 Commerce Bank appraisal of 817 Matlack Drive, Moorestown, NJ 08057 

3 Proposal to Purchase by Frank and Gina Roccisano at $1.3M (excluding first two 
pages of document re: 6/25/12 letter and bio of Moriuchi) 

4 Statement of Scott Alvarez, Federal Reserve testimony before the U.S. Senate 

5 Interagency Review of Foreclosure Policies and Practices, Federal Reserve 
System, Office of the Comptroller of the Currency, Office of Thrift Supervision 

6 Lis pendens recorded against 817 Matlack Drive, Moorestown, NJ 08057 

7 Notice of Delinquency from 21st Mortgage Corporation to Reed 

8 Order and Opinion Dismissing 2008 Foreclosure Action (GMACM v. Reed) 

9 Declaration of Lauren Graham Delehey Declaration in Support of ResCap 
Borrower Claims Trust Objection to Proofs of Claim Filed by Frank Reed and 
Christina Reed, and attachments thereto, dated 5/29/2014 

10 Supplemental Declaration of Lauren Graham Delehey Declaration in Support of 
ResCap Borrower Claims Trust’s Reply in Support of Its Objection to Proofs of 
Claim, dated 7/3/2014 

11 Excerpt from Hearing Transcript, dated 7/9/2014, on Borrower Trust’s objection 
to Reeds’ proofs of claim 

12 Amended Complaint for Foreclosure, GMACM v. Reed, dated 6/3/2008 

13 Statement of Charges for legal services from Law Offices of Jeffrey S. Walters 

13A Declaration of Jeffrey Walters in Support of Statement of Charges  

14 Statement of Charges for legal services from Linda Campbell 

14A Declaration of Linda Campbell in Support of Statement of Charges  

15 Statement of Charges for legal services from McCrink Law Firm  

15A Declaration of Krisden McCrink in Support of Statement of Charges  

17 Testimony of Julie Williams (OCC Testimony before the U.S. Senate) 

19 Document addressed to “To Whom It May Concern” from Thomas J. Tartamosa 
(mortgage broker), dated November 20, 2010 

* The Reed Exhibits will be filed as a supplement to the Borrower Trust’s designation of items for record on appeal. 
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Exhibit Description 

Borrower 
Trust’s 
Exhibits 

 

A GMACM Archived Servicing Notes, dated 6/27/2006 – 12/31/2013 

G GMACM Foreclosure Complaint, GMACM v. Reed, dated 5/16/2008 

O MLS Listings for Property (BT Edgar Status Change Forms), undated 

R Jacobs’ Purchase Proposal for $1.9M, dated 10/30/2007 

V Jacobs’ Summary Judgment Motion, dated 5/8/2009 

W Opinion Granting Jacobs’ Summary Judgment, dated 7/5/2009 

X Sale Agreement between Reed and Weaver, dated 8/25/2008 

Y Addendum to Sale Agreement between Reed and Weaver, dated 10/22/2008 

Z Lease Agreement between Reed and Weaver (Cooper), dated 11/21/2008 

AA Extension of Lease Agreement between Reed and Weaver, dated 1/30/2009 

BB Eviction Letter – Warrant of Removal of Brett Cooper – Reed v. Cooper, dated 
8/31/2009 

DD Proposal to Purchase by Frank and Gina Roccisano at $1.45M, dated 6/12/2010 

EE Email Chain Beginning June 30, 2010 among Kevin Aberant, Frank Reed and 
Others re: withdrawing offer for 817 Matlack, dated 7/1/2010 

FF Email Chain Forwarding May 8, 2011 Email from Nina Singh to Louise Carter 
to Frank Reed re: Singh pocket-listing offer on Matlack property for $1.1M, 
dated 5/9/2011 

KK HUD-1 Settlement Statement for Reed Closing, dated 5/31/2006 

LL Affidavit from Stuart Shilling, Allied Mortgage, dated 3/2/2011 

MM Email from Mark Folweiler to Frank Reed re: repayment agreement, dated 
9/22/2008 

OO Borrower Trust’s First Request for Production of Documents, dated 7/17/2014 

PP Borrower Trust’s First Set of Interrogatories, dated 7/17/2014 

QQ Borrower Trust’s First Request for Admissions, dated 7/17/2014 

UU Complaint and Foreclosure Documents, dated 3/5/2014 

VV Answers to Counterclaim of Exhibit UU, dated 4/15/2014 

YY GMACM Foreclosure Repayment Agreement, dated 8/1/2008 

ZZ Signature Page of GMACM Foreclosure Repayment Agreement, dated 8/8/2008 
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C. Other  

Docket No. Description 

7560 Transcript of Evidentiary Hearing Held on September 15, 2014 

7561† Transcript of Evidentiary Hearing Held on September 16, 2014 

 
 
Dated: November 17, 2014 
 New York, New York  
  

/s/ Norman S. Rosenbaum  
Norman S. Rosenbaum 
Jordan A. Wishnew 
Meryl L. Rothchild 
MORRISON & FOERSTER LLP 
250 West 55th Street 
New York, New York 10019 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the ResCap Borrower Claims 
Trust 

 

†  The Appellants include the September 15, 2014 and September 16, 2014 evidentiary hearing transcripts under 
Docket No. 7560.  According to the docket for the Chapter 11 Cases, the transcript for the September 15, 2014 
hearing date was filed at Docket no. 7560, and the transcript for the September 16, 2014 hearing was filed at 
Docket No. 7561. 
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XCZ  102962/rj FILED:
ZUCKER, GOLDBERG & ACKERMAN, LLC
Attorneys for Plaintiff
200 Sheffield Street, Suite 301
P.O. Box 1024
Mountainside, New Jersey 07092-0024
1-908-233-8500

GMAC MORTGAGE, LLC

Plaintiff,

vs.

Frank J. Reed, III and Christina A. Reed, his wife,
and each of their heirs, devisees, and personal
representatives, and his, her, their or any of their
successors in right, title and interest; Mortgage
Electronic Registration Systems, Inc., as nominee
for Homecomings Financial, LLC; State of New
Jersey; 

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:
:
:

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
BURLINGTON COUNTY
DOCKET NO. F-

Civil Action

COMPLAINT
FOR

FORECLOSURE

 GMAC MORTGAGE, LLC, (hereinafter "plaintiff"), through its servicing agent

located at 1100 VIRGINIA DRIVE, P.O. BOX 8300, FORT WASHINGTON, PA  19034, hereby

says:
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FIRST COUNT

1.  On 05/31/2006, Frank J. Reed, III executed to Metrocities Mortgage, LLC a Note

(hereinafter "Note") securing the sum of $1,000,000.00, payable on 06/01/2036 with the initial

interest rate of 6.3750% per annum.

2.  To secure the payment of the Note, Frank J. Reed, III and Christina A. Reed,

husband and wife, executed to  Mortgage Electronic Registration Systems, Inc., as nominee for

Metrocities Mortgage, LLC, a Mortgage (hereinafter "Mortgage") dated 05/31/2006, and thereby

mortgaged to Mortgage Electronic Registration Systems, Inc., as nominee for Metrocities Mortgage,

LLC  in fee the land hereinafter described (hereinafter "Mortgaged Premises").  Said Mortgage was

duly recorded on 09/25/2006, in the OFFICE OF THE CLERK OF BURLINGTON COUNTY, in

Mortgage Book 11124, Page 410.  The Mortgage is a Purchase Money Mortgage.

3.  The legal description of the Mortgaged Premises is described on the Schedule

annexed hereto and made a part hereof.

12-12020-mg    Doc 7766-2    Filed 11/17/14    Entered 11/17/14 19:14:16     Exhibit G   
 Pg 3 of 12



SCHEDULE A- Legal Description

ALL the following described property located in the Township of Moorestown, County of 
Burlington, State of New Jersey:

COMMONLY known as 817 MATLACK DRIVE, MOORESTOWN, NJ  08057.

BEING also known as Lot 2, Block 3803 on the tax map of the Township of Moorestown.

The following is a metes and bounds legal description as found in the Mortgage:
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          4.  On or before the date the within complaint was drafted, the plaintiff herein became

the owner of the note and mortgage being foreclosed herein. 

5.  The Note contained an agreement that if any installment payment should remain

unpaid for 30 days after the same shall fall due, the whole principal sum, with all unpaid interest,

fees, costs and advances, should, at the option of plaintiff or its representatives or assigns, become

immediately due and payable.

6.  The obligor(s) has/have failed to make the installment payment due on

02/01/2008, and all payments becoming due thereafter.  Therefore the loan has been in default since

on or about 03/01/2008.

7.  As a result of said default, plaintiff hereby elects and declares that the whole

unpaid principal sum due on the Note and Mortgage, along with all unpaid interest, advances, fees

and costs, shall be accelerated and is now due and payable. 

8.  The Note and Mortgage do not contain a prepayment penalty. 

9.  The following defendants are joined herein because they are either the holder of

an instrument or interest appearing of  record which affect or may affect the Mortgaged Premises,

or because they are the holder of a legal and equitable interest in the Mortgaged Premises which is

subordinate to plaintiff's Mortgage lien.

 9a.  On 05/31/2006 Frank J. Reed, III and Christina A. Reed, husband and wife mortgaged
the premises being foreclosed herein to Mortgage Electronic Registration Systems, Inc., as nominee
for Metrocities Mortgage, LLC to secure the sum of $414,400.00, which mortgage was recorded
09/25/2006 in Book 11124 of Mortgages for Burlington County, Page 431, which Mortgage was
assigned to Mortgage Electronic Registration Systems, Inc., as nominee for Homecomings Financial,
LLC which assignment is unrecorded at this time.  Mortgage Electronic Registration Systems, Inc.,
as nominee for Homecomings Financial, LLC is made a party defendant to this foreclosure action
by virtue thereof.
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9b. The State of New Jersey is made a party defendant to this foreclosure action by reason
of the following 4 liens entered in the office of the Clerk of the Superior Court of New Jersey
recovered against plaintiff's mortgagors, Frank J. Reed, III and Christina A. Reed.

9b-1
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9b-2

9b-3
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9b-4
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10.  The following defendants are joined herein because they are the holder of an

instrument or interest appearing of  record which affect or may affect the Mortgaged Premises which

has been paid in full but have not been discharged of record.

NONE.

11. In the event plaintiff is unable to determine the present whereabouts of

defendants, Frank J. Reed, III and Christina A. Reed, his wife, or ascertain if he/she/they is/are

presently alive, and as a precaution, plaintiff has joined the following persons as party defendants

to this foreclosure action for any lien, claim or interest they may have in, to, or against the

mortgaged premises: 

Frank J. Reed, III and Christina A. Reed,  his wife, and each of their heirs, devisees,
and personal representatives, and his, her, their or any of their successors in right,
title and interest.

 12.  Pursuant to the terms of the Note and Mortgage, plaintiff (or its predecessors,

successors or servicing agent), reserved the right to pay taxes, municipal charges, or other liens

affecting the Mortgaged Premises, which charges or liens are superior to the lien of the Mortgage.

When paid by plaintiff (or its predecessors, successors, or servicing agent), these taxes, municipal

charges, or other liens, together with interest thereon, are to be added to the amount due plaintiff,

whether such advances were made prior to the filing of this action or during its pendency.

          13.  Plaintiff has complied with the Fair Foreclosure Act N.J.S.A. 2A:50-53, et seq.,

by serving the required Notice of Intention to Foreclose at least 30 days in advance of filing of this

complaint.

WHEREFORE, the plaintiff demands judgment:

(a)  Fixing the amount due on the Mortgage;

(b)  Barring and foreclosing the defendants and each of them of all equity of redemption
in and to the Mortgaged Premises;
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(c)  Directing that plaintiff be paid the amount due as provided in the Mortgage, together
with interest, fees, costs and advances;

(d)  Adjudging that the Mortgaged Premises be sold according to law to satisfy the
amount due to plaintiff on the Mortgage; and

(e)  Appointing a receiver of the rents, issues and profits of the Mortgaged Premises.

SECOND COUNT

          1.  Plaintiff hereby repeats, re-alleges, and incorporates the allegations set forth in

the First Count of the Complaint, as if set forth herein at length.

          2.  By the terms of the Note and Mortgage, plaintiff is entitled to possession of the

Mortgaged Premises and all appurtenances. 

3.  The Mortgagor(s) and Obligor(s) named herein has or may claim to have certain

rights in the Mortgaged Premises, and by reason thereof, has or have deprived plaintiff of possession

of the Mortgaged Premises. 

WHEREFORE, plaintiff demands judgment against the defendants, except those protected

by N.J.S.A. 2A:18-61.1, et. seq.:

     (a)  for possession of the Mortgaged Premises in favor of plaintiff or its assignee or
designee, which right to possession shall be transferred to the successful purchaser
at the foreclosure sale;

     (b)  for costs.

CERTIFICATION PURSUANT TO RULE 4:5-1

          I hereby certify that the matter in controversy is not the subject of any other Court proceeding

or arbitration and that, to the best of my knowledge and belief, no other parties need be joined at this

time, and that no other proceedings are contemplated.

CERTIFICATION PURSUANT TO RULE 4:64-1(a) AND RULE 1:5-6(c)(1)(E)

I hereby certify that a title search of the public record has been received and reviewed
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prior to the filing of this action. 

ZUCKER, GOLDBERG & ACKERMAN, LLC
Attorneys for Plaintiff

By:________________________________
LEONARD B. ZUCKER
MEMBER OF THE FIRM

DATED: May 16, 2008
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NOTICE REQUIRED BY THE
FAIR DEBT COLLECTION
PRACTICES ACT, (the act),

15 U.S.C. SECTION 1601 AS AMENDED

THIS IS AN ATTEMPT TO COLLECT A
DEBT.  ANY INFORMATION OBTAINED

WILL BE USED FOR THAT PURPOSE.

          1.  The amount due on the debt, as of 05/31/2006, is the sum of $1000000.00.  This sum
does not include foreclosure fees and costs or any payments received or advances made after that
date.

          2.  The debt described in the complaint attached hereto and evidenced by the copy of the
mortgage and note, will be assumed to be valid by the creditor's law firm, unless debtors, within
thirty (30) days after receipt of this Notice, disputes, in writing, the validity of the debt or some
portion thereof.

          3.  If the debtor notifies the creditor's law firm in writing within thirty (30) days of the
receipt of this Notice, that the debt or any portion thereof, is disputed, the creditor's law firm will
obtain verification of the debt and a copy of the verification will be mailed to the debtor by the
creditor's law firm.

           4.  If the creditor who is named as plaintiff in the attached summons and complaint, is not
the original creditor, and if the debtor makes written request to the creditor's law firm within
thirty (30) days from the receipt of this Notice, the name and address of the original creditor will
be mailed to the debtor by the creditor's law firm.

          5.  Written request should be addressed to ZUCKER, GOLDBERG & ACKERMAN,
LLC, 200 Sheffield Street, Suite 301, P.O. Box 1024, Mountainside, New Jersey  07092-0024. 
Please refer to our file number, which is XCZ 102962.
 

THIS IS AN ATTEMPT TO COLLECT A DEBT.
ANY INFORMATION OBTAINED

WILL BE USED FOR THAT PURPOSE.
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MORRISON & FOERSTER LLP   REED SMITH LLP 
250 West 55th Street     Formed in the State of Delaware 
New York, NY 10019     Princeton Forrestal Village  
Tel. (212) 468-8000     136 Main Street, Suite 250  
Fax: (212) 468-7900     Princeton, NJ 08540 
Norman S. Rosenbaum    Tel. (609) 987-0050  
Jordan A. Wishnew      Fax: (609) 951-0824     
Meryl L. Rothchild     Diane A. Bettino  
      Kellie Lavery  
 
Counsel for the ResCap Borrower    Co-Counsel for the ResCap Borrower 
Claims Trust       Claims Trust 
 
 
UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK  
 
_____________________________________ 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al., 
 
 
                  Debtors. 

:
:
:
:
:
:
:
:

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered  

_____________________________________ :  
 

THE RESCAP BORROWER CLAIMS TRUST’S FIRST REQUEST 
FOR PRODUCTION OF DOCUMENTS DIRECTED TO CLAIMANTS  

 
The ResCap Borrower Claims Trust (the “Borrower Trust”), established pursuant to the 

terms of the Second Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC, et 

al. and the Official Committee of Unsecured Creditors [Docket No. 6030] (the “Plan”)  

confirmed in the above captioned bankruptcy cases (the “Chapter 11 Cases”), by their 

undersigned counsel, and pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rules 

3007, 9014, and 7034 of the Federal Rules of Bankruptcy Procedure, hereby submits to the 

claimants’ Christina and Frank Reed (“Claimants” or the “Reeds”) the following First Request 

For Production Of Documents.  
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 Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, made applicable 

here by Rules 7026 and 7034 of the Federal Rules of Bankruptcy Procedure, the Borrower Trust 

hereby requests that the Claimants produce for inspection and copying all Documents responsive 

to these Document Requests no later than Monday, July 28, 2014, and provide such answers to 

the Borrower Trust’s counsel:  Morrison & Foerster LLP, 250 W. 55th Street, New York, New 

York, 10019; Reed Smith LLP, Princeton Forrestal Village, 136 Main Street, Suite 250, 

Princeton, New Jersey, 08540.  Each of the following Document Requests is to be read and 

responded to in accordance with the Definitions and Instructions below. 

DEFINITIONS 

Unless otherwise specified, the following definitions apply: 

 1. Pursuant to Rule 26.3(a) of the Local Civil Rules of the United States District 
Court for the Southern District of New York (the “Local Civil Rules”), the full text of the 
definitions and rules of construction set forth in Local Civil Rule 26.3(c) and (d) are incorporated 
herein by reference.  The Definitions described herein also apply. 

2. “Bankruptcy Case” shall mean that certain Chapter 11 proceeding in which 
Residential Capital, LLC (“ResCap”) and certain of its affiliates are the debtors (the “Debtors”) 
and which is pending in the United States Bankruptcy Court for the Southern District of New 
York, Case Number 12-12020 (MG).  

 3. “Claimants” shall refer to Christina and Frank Reed. 

 4. “Contested Matter” shall mean the objection interposed by the Borrower Trust to 
the Proofs of Claim. 

5. “Proofs of Claim” shall refer to the claims filed by Christina and Frank Reed in 
the Bankruptcy Case, designated as Claim Nos. 3759 and 4736 asserted against GMAC 
Mortgage, LLC (“GMACM”) and Claim Nos. 3708 and 4759 asserted against Residential 
Funding Company, LLC (“RFC”). 

 6. “Mortgage Loan” shall refer to the loan dated May 31, 2006, entered into between 
Claimants and Metrocities Mortgage, LLC. 

 7. “Foreclosure Case” shall refer to the complaint filed in the Chancery Division, 
Superior Court of New Jersey, Burlington County, captioned GMAC Mortgage, LLC v. Frank J. 
Reed and Christina Reed, et al., Docket Number F-19177-08.   

 8. “Law Division Case” shall refer to the complaint filed in the Law Division, 
Superior Court of New Jersey, Burlington County, captioned Frank J. Reed III and Christina A. 
Reed v. GMAC Mortgage, et al., Docket Number L-1526-10.   
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 9. “Property” or “Properties” shall mean one or a combination of the properties 
located at (i) 817 Matlack Drive, Moorestown, New Jersey, 08057 (ii) 9717 Old Dell Trace, 
Richmond, Virginia, 23238, (iii) 133 Brooks Chase Lane, Richmond, Virginia, 23229; (iv) 318 
Columbia Avenue, Stratford, New Jersey, 08081; (v) 52 Stone Hollow Drive, Sickleville, New 
Jersey, 08081; and (vi) 318 Darien Drive, Cherry Hill, New Jersey, 08003. 

 10. The term "communication" means, without limitation, any oral, written or 
electronic transmission of information, demands or questions, including, but not limited to 
conversation, meetings, discussions, telephone calls, telegrams, telecopies, telexes, seminars, 
conferences, writings, letters, messages, notes or memoranda.   

 11. The term "document" means each and every form in which information is kept, 
however, produced, reproduced or stored, in your actual or constructive possession, custody or 
control, or of which you have knowledge of its existence, and whether prepared, published or 
released by you or by any other person or entity, including but not limited to, letters, reports, 
agreements, duty rosters, correspondence, intra-office or inter-office correspondence, telegrams, 
minutes or records of meetings, reports or summaries of investigations, expressions or statements 
of policy, opinions or reports of consultants, lists, drafts, revisions, invoices, receipts, original 
and preliminary notes, preliminary sketches, records, ledgers, contracts, bills of lading, bills, 
inventories, financial data, maps, memoranda, accounting and financial records, diaries, journals, 
calendars, statements, work papers, videotapes, photographs, pamphlets, brochures, 
advertisements, trade letters, press releases, drawings, recaps, maps, tables, articles, summaries 
of conversations, computer cards, tapes, disks, and other means of electronically or magnetically 
maintained information, and printouts.   

 12. “Documents” shall also include all electronic data, including emails and any 
related attachments, electronic files or other data compilations that relate to the categories of 
“documents” listed above, whether stored on a personal computer, network computer system, 
backup computer tape, servicer, and/or disk, or by some other storage mechanism or database.   

13. The term "document" also includes, without limitation, all originals and non-
identical copies.  "Document" includes a copy of the original when the original is not in the 
possession, custody or control of you, and every non-identical copy of the original.   

 14. Any document bearing on any sheet or side thereof, any marks, including, by way 
of illustration only and not by way of limitation, initials, stamped indicia, any comment or any 
notation of any character and not part of the original test, or any reproduction thereof, is to be 
considered a separate document.   

 15. The term "identify," when used with respect to documents, means that you are 
required, for each and every document, to:   

  a. State its exact name and title;  

  b. State the author or generator;  

  c. State each addressee; 

  d. State all individuals designated on the document to receive a copy or 
otherwise known to have received a copy;  

  e. State the date on which you first received, or received knowledge of, the 
document and the source from whom you received the document or knowledge thereof;  

12-12020-mg    Doc 7766-18    Filed 11/17/14    Entered 11/17/14 19:14:16     Exhibit OO 
   Pg 4 of 10



 
 

 -4- 

  f. State the date of the document and all other serial or identifying numbers 
thereon;  

  g. State its general subject matter;  

  h. Describe the document by type, i.e., a letter, newspaper, memorandum, or 
other type of document; 

  i. Specify the location of any file or files where the document, or any copy 
thereof, is normally or presently kept; and  

  j. State the present custodian for each copy thereof and the last known 
address for each custodian.   

In lieu of identifying a document, the particular document may be referred to and produced.   

 16. The term "identify," when used with respect to a communication, discussion or 
meeting, means that you are required to:   

  a. State the type of communication, discussion, or meeting (e.g., telephone 
conversation, face-to-face conversation, staff meeting);  

  b. State the date or approximate date of the communication; 

  c. State the location where the communication took place;  

  d. state the identity of all persons who participated in the communication and 
of all persons with knowledge of the communication or of the subject matter thereof; and 

  e.  state the subject matter of the communication. 

 17. The term "identify," when used with respect to an individual, corporation, or other 
entity, means that you are required to: 

  a. state his or her full name; 

  b. state his or her last known residence and business address, last known 
employer, job title and job description; and 

  c. if a corporation or other entity, its principal place of business. 

 18. The term "person" means any entity that has a separate identity, recognized in law 
or in fact to have legal rights and obligations.  This term includes, but is not limited to, any 
natural person, corporation, partnership, joint venture, association, company, group, 
organization, trust, estate, business or governmental entity or agency (public or private), a 
committee, subcommittee, board or any other public or private entity whatsoever. 

 19. “You” or “your” refer to the person or entity to whom this Request is directed. 

 20. The term "relating to" or "related to" means comprising, constituting, consisting 
of, describing, discussing, explaining, reflecting, containing, proposing, showing, citing, 
pertaining to, regarding, evidencing, concerning, summarizing, analyzing, implying, authorizing,  
respecting, recording, noting, embodying, mentioning, studying, evaluating, or referring to, 
whether directly or indirectly, the matter discussed. 
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 21. The term "representative" means any person, including any attorney or agent, who 
acts, has acted or has at any time been requested or solicited to act, for the benefit or on the 
behalf of any other person, with that other person's knowledge, consent or acquiescence. 

INSTRUCTIONS 

 All Documents produced shall be organized and labeled to correspond to each category in 
this Document Request.  Claimants shall produce a written response to this Document Request, 
including a log of Documents withheld under the claim of privilege, together with all Documents 
responsive to this Document Request within the time-frame required under the applicable rules.  
Such production shall be made at the offices of undersigned or at such other place as may be 
mutually agreed upon by counsel for the parties. 

Applicable Time Period 

 Unless otherwise specified herein, the following requests relate to a time period 
extending from May, 2006 to present.  Accordingly, the following requests shall be deemed to be 
continuing so as to require further and supplemental production by you of documents which 
originate or fall within the scope of the following requests at any time prior to the filing of any 
plan of reorganization. 

Destroyed Documents 

 If any documents requested herein or fairly comprised within the scope of the following 
requests have been lost or destroyed, please provide in lieu of a true and correct copy thereof a 
list of each document so lost or destroyed together with the following information:  (a) the date 
of origin; (b) a brief description of such document; (c) the author of the document; (d) the date 
upon which the document was lost or destroyed; and (e) a brief statement of the manner in which 
the document was lost or destroyed. 

Objections to Production 

 In the event that any objection is made to the production of any document fairly 
comprised within the scope of the following requests, please furnish in lieu of the production of 
such document a list of each document withheld from production together with the following 
information:  (a) the reason for withholding production; (b) a statement of the facts constituting 
the basis for your withholding the document from production; and (c) a brief description of the 
documents withheld, including (i) the date upon which the document was originated, (ii) the 
identity of its author or preparer, (iii) the identity of each person who was a recipient of the 
document, (iv) the specific request which encompasses the document, (v) a brief description of 
the subject matter of the document, and (vi) the identity of all persons who have personal 
knowledge of subject matter. 

Business, Trade Secret or Proprietary Information 

 If any of the following requests comprise documents which you contend contain 
confidential, business, trace secret or proprietary information, you shall not withhold such 
documents on the grounds of confidentiality, but shall forthwith advise all parties to this 
litigation of the confidential nature of such material and request all parties to stipulate to the 
entry of an appropriate order preserving such confidentiality.  

Claims of Privilege 

12-12020-mg    Doc 7766-18    Filed 11/17/14    Entered 11/17/14 19:14:16     Exhibit OO 
   Pg 6 of 10



 
 

 -6- 

 If you consider any document responsive to any request to be privileged, then, with 
regard to each document, state the date of the document and describe the document generally, 
explain fully the basis of the claimed privilege, identify the author, all signatories of the 
document and all recipients of the document. 
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REQUESTS FOR PRODUCTION 

1. All documents referred to in your responses to the Interrogatories which were 
served simultaneously upon you along with this First Request for Production of Documents. 

2. All documents which mention, discuss, describe, relate to, refer to or embody the 
allegations in the Proofs of Claim.  

3. All documents which mention, discuss, describe, relate to, refer to or embody any 
communications between you and the Debtors concerning your Mortgage Loan or the servicing 
of your Mortgage Loan. 

4. All documents you sent to the Debtors, including copies of cancelled checks. 

5. All documents you received from the Debtors, including their attorneys. 

6. All documents which mention, discuss, describe, relate to, refer to or embody all 
statements, oral or written, from any person involved with, or knowledgeable of, the facts about 
the circumstances on which this Contested Matter is based. 

7. Any and all documents, correspondence, reports and/or memoranda which 
support your contention that the Debtors are liable to you for damages relating to the Foreclosure 
Case and claims made in the Proofs of Claim. 

8. Any and all documents, correspondence, reports and/or memoranda which 
support your contention that the Debtors were negligent or grossly negligent. 

9. Any and all documents, correspondence, reports and/or memoranda which 
support your contention that the Debtors violated the Fair Foreclosure Act. 

10. All documents and correspondence between you and any Debtor. 

11. Any and all expert reports obtained by you with regard to the claims in the Proofs 
of Claim. 

12. Curriculum vitae for any experts you intend to call at trial for this Contested 
Matter. 

13. All documents upon which any expert will rely for his or her opinion(s) offered in 
support of the claims set forth in the Law Division Case and/or Proofs of Claim. 

14. All documents upon which any fact witness will rely offered in support of the 
claims set forth in the Proofs of Claim. 

15. All documents which you intend to introduce in evidence at the trial of this 
Contested Matter. 

16. All documents that refer to or reflect any lost business opportunities. 
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17. All documents that refer to or reflect efforts by you to have the Lis Pendens on the 
Property discharged and/or removed. 

18. All documents that refer to or reflect your efforts to reinstate the Mortgage Loan. 

19. All documents that refer to or reflect your efforts to cure the default on your 
Mortgage Loan. 

20. All real estate listings of the Properties for sale. 

21. All leases relating to the Properties since 2006. 

22. All broker agreements concerning the Properties. 

23. All contracts, letters, or documents offering to purchase the Properties. 

24. All real estate appraisals of the Properties. 

25. All credit reports since 2006. 

26. All documents that refer to or reflect any inquiries made on your credit report. 

27. All documents relating to your employment history since 2006. 

28. All profit and loss statements for any financial and/or real estate transaction that 
commenced since 2006. 

29. Copies of all documents showing that you attempted to refinance any of the 
Properties, including applications, responses from any creditor granting or denying your request. 

30. The written fee agreement between you and any and all attorneys who represented 
you in the Foreclosure Case. 

31. All documents that refer or reflect all amounts billed by or fees incurred by any 
and all attorneys who represented you in the Foreclosure Case. 

32. All documents that refer or reflect all amounts you have paid to any attorneys who 
represented you in the Foreclosure Case. 

33. The written fee agreement between you and any and all attorneys who represented 
you in the Law Division Case. 

34. All documents that refer or reflect all amounts billed by or fees incurred by any 
and all attorneys who represented you in the Law Division Case. 

35. All documents that refer or reflect all amounts you have paid to any attorneys who 
represented you in the Law Division Case.  
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this date, I caused a true and correct copy of The Rescap 

Borrower Claims Trust’s First Request For Production Of Documents Directed To Claimants to 

be served via email and overnight mail on: 

Christina and Frank Reed  
Pro Se Claimants 
817 Matlack Drive 
Moorestown, New Jersey 08057 
frankreedva@aol.com 

 
REED SMITH LLP 
 
 
_____________________________ 
Diane A. Bettino  
   

Dated:  July 17, 2014 
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MORRISON & FOERSTER LLP   REED SMITH LLP 
250 West 55th Street     Formed in the State of Delaware 
New York, NY 10019     Princeton Forrestal Village  
Tel. (212) 468-8000     136 Main Street, Suite 250  
Fax: (212) 468-7900     Princeton, NJ 08540 
Norman S. Rosenbaum    Tel. (609) 987-0050  
Jordan A. Wishnew      Fax: (609) 951-0824     
Meryl L. Rothchild     Diane A. Bettino  
      Kellie Lavery  
 
Counsel for the ResCap Borrower    Co-Counsel for the ResCap Borrower 
Claims Trust       Claims Trust 
 
 
UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK  
 
_____________________________________ 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al., 
 
 
                  Debtors. 

:
:
:
:
:
:
:
:

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered  

_____________________________________ :  
 

THE RESCAP BORROWER CLAIMS TRUST’S  
FIRST SET OF INTERROGATORIES DIRECTED TO CLAIMANTS  

 
The ResCap Borrower Claims Trust (the “Borrower Trust”), established pursuant to the 

terms of the Second Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC, et 

al. and the Official Committee of Unsecured Creditors [Docket No. 6030] (the “Plan”) 

confirmed in the above captioned bankruptcy cases (the “Chapter 11 Cases”), by their 

undersigned counsel, and pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rules 

3007, 9014, and 7033 of the Federal Rules of Bankruptcy Procedure, hereby submits to the 

claimants’ Christina and Frank Reed (“Claimants” or the “Reeds”) the following First Set of 

Interrogatories.  
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Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure, made applicable 

here by Rules 7026 and 7033 of the Federal Rules of Bankruptcy Procedure, the Borrower Trust 

hereby requests that the Claimants provide answers to all Documents responsive to these 

Document Requests no later than Monday, July 28, 2014, and provide such answers to the 

Borrower Trust’s counsel:  Morrison & Foerster LLP, 250 W. 55th Street, New York, New York, 

10019; Reed Smith LLP, Princeton Forrestal Village, 136 Main Street, Suite 250, Princeton, 

New Jersey, 08540.  Each of the following Document Requests is to be read and responded to in 

accordance with the Definitions and Instructions below. 

DEFINITIONS 

Unless otherwise specified, the following Definitions apply: 

1. Pursuant to Rule 26.3(a) of the Local Civil Rules of the United States District Court 
for the Southern District of New York (the “Local Civil Rules”), the full text of the definitions 
and rules of construction set forth in Local Civil Rule 26.3(c) and (d) are incorporated herein by 
reference.  The Definitions described herein also apply. 

2. “Bankruptcy Case” shall mean that certain Chapter 11 proceeding in which 
Residential Capital, LLC (“ResCap”) and certain of its affiliates are the debtors (the “Debtors”) 
and which is pending in the United States Bankruptcy Court for the Southern District of New 
York, Case Number 12-12020 (MG).  

3. “Claimants” shall refer to Christina and Frank Reed. 

4. “Contested Matter” shall mean the objection interposed by the Borrower Trust to the 
Proofs of Claim in the Bankruptcy Case. 

5. “Proofs of Claim” shall refer to the claims filed by Christina and Frank Reed in the 
Bankruptcy Case, designated as Claim Nos. 3759 and 4736 asserted against GMAC Mortgage, 
LLC (“GMACM”) and Claim Nos. 3708 and 4759 asserted against Residential Funding 
Company, LLC (“RFC”). 

6. “Mortgage Loan” shall refer to the loan dated May 31, 2006, entered into between 
Claimants and Metrocities Mortgage, LLC. 

7. “Foreclosure Case” shall refer to the Complaint filed in the Chancery Division, 
Superior Court of New Jersey, Burlington County, captioned GMAC Mortgage, LLC v. Frank J. 
Reed and Christina Reed, et al., Docket Number F-19177-08.   

8. “Law Division Case” shall refer to the complaint filed in the Law Division, Superior 
Court of New Jersey, Burlington County, captioned Frank J. Reed III and Christina A. Reed v. 
GMAC Mortgage, et al., Docket Number L-1526-10.   
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9. “Property” or “Properties” shall mean one or a combination of the properties located 
at (i) 817 Matlack Drive, Moorestown, New Jersey, 08057 (ii) 9717 Old Dell Trace, Richmond, 
Virginia, 23238, and (iii) 133 Brooks Chase Lane, Richmond, Virginia, 23229; (iv) 318 
Columbia Avenue, Stratford, New Jersey, 08081; (v) 52 Stone Hollow Drive, Sickleville, New 
Jersey, 08081; and (vi) 318 Darien Drive, Cherry Hill, New Jersey, 08003. 

10. The term "communication" means, without limitation, any oral, written or electronic 
transmission of information, demands or questions, including, but not limited to conversation, 
meetings, discussions, telephone calls, telegrams, telecopies, telexes, seminars, conferences, 
writings, letters, messages, notes or memoranda.   

11. The term "document" means each and every form in which information is kept, 
however, produced, reproduced or stored, in your actual or constructive possession, custody or 
control, or of which you have knowledge of its existence, and whether prepared, published or 
released by you or by any other person or entity, including but not limited to, letters, reports, 
agreements, duty rosters, correspondence, intra-office or inter-office correspondence, telegrams, 
minutes or records of meetings, reports or summaries of investigations, expressions or statements 
of policy, opinions or reports of consultants, lists, drafts, revisions, invoices, receipts, original 
and preliminary notes, preliminary sketches, records, ledgers, contracts, bills of lading, bills, 
inventories, financial data, maps, memoranda, accounting and financial records, diaries, journals, 
calendars, statements, work papers, videotapes, photographs, pamphlets, brochures, 
advertisements, trade letters, press releases, drawings, recaps, maps, tables, articles, summaries 
of conversations, computer cards, tapes, disks, and other means of electronically or magnetically 
maintained information, and printouts.   

12. “Documents” shall also include all electronic data, including emails and any related 
attachments, electronic files or other data compilations that relate to the categories of 
“documents” listed above, whether stored on a personal computer, network computer system, 
backup computer tape, servicer, and/or disk, or by some other storage mechanism or database. 

13. The term "document" also includes, without limitation, all originals and non-
identical copies.  "Document" includes a copy of the original when the original is not in the 
possession, custody or control of you, and every non-identical copy of the original.   

14. Any document bearing on any sheet or side thereof, any marks, including, by way of 
illustration only and not by way of limitation, initials, stamped indicia, any comment or any 
notation of any character and not part of the original test, or any reproduction thereof, is to be 
considered a separate document.   

15. The term "identify," when used with respect to documents, means that you are 
required, for each and every document, to:   

a. State its exact name and title;  

b. State the author or generator;  

c. State each addressee; 

d. State all individuals designated on the document to receive a copy or 
otherwise known to have received a copy;  

e. State the date on which you first received, or received knowledge of, the 
document and the source from whom you received the document or 
knowledge thereof;  
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f. State the date of the document and all other serial or identifying numbers 
thereon;  

g. State its general subject matter;  

h. Describe the document by type, i.e., a letter, newspaper, memorandum, or 
other type of document; 

i. Specify the location of any file or files where the document, or any copy 
thereof, is normally or presently kept; and  

j. State the present custodian for each copy thereof and the last known 
address for each custodian.   

In lieu of identifying a document, the particular document may be referred to and 
produced.   

16. The term "identify," when used with respect to a communication, discussion or 
meeting, means that you are required to:   

a. State the type of communication, discussion, or meeting (e.g., telephone 
conversation, face-to-face conversation, staff meeting);  

b. State the date or approximate date of the communication; 

c. State the location where the communication took place;  

 d. state the identity of all persons who participated in the communication and 
of all persons with knowledge of the communication or of the subject 
matter thereof; and 

 e.  state the subject matter of the communication. 

 15. The term "identify," when used with respect to an individual, corporation, or other 
entity, means that you are required to: 

 a. state his or her full name; 

 b. state his or her last known residence and business address, last known 
employer, job title and job description; and 

 c. if a corporation or other entity, its principal place of business. 

 16. The term "person" means any entity that has a separate identity, recognized in law 
or in fact to have legal rights and obligations.  This term includes, but is not limited to, any 
natural person, corporation, partnership, joint venture, association, company, group, 
organization, trust, estate, business or governmental entity or agency (public or private), a 
committee, subcommittee, board or any other public or private entity whatsoever. 

 17. “You” or “your” refer to the person or entity to whom this Request is directed. 

 18. The term "relating to" or "related to" means comprising, constituting, consisting 
of, describing, discussing, explaining, reflecting, containing, proposing, showing, citing, 
pertaining to, regarding, evidencing, concerning, summarizing, analyzing, implying, authorizing,  
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respecting, recording, noting, embodying, mentioning, studying, evaluating, or referring to, 
whether directly or indirectly, the matter discussed. 

 19. The term "representative" means any person, including any attorney or agent, who 
acts, has acted or has at any time been requested or solicited to act, for the benefit or on the 
behalf of any other person, with that other person's knowledge, consent or acquiescence. 

INSTRUCTIONS 

a. These Interrogatories are continuing in character, so as to require the Claimants to 

file supplemental answers if the Claimants obtain further, contradictory or different information.  

Such supplemental answers, if any, shall be filed from time to time promptly upon the discovery 

by you of such supplemental information.  Each Interrogatory is to be answered separately and as 

completely as possible.  The fact that an investigation is continuing and discovery is not 

complete shall not be used as a reason for failure to answer any such Interrogatory as fully as 

possible.  The omission of any name, fact or other item of information from the answer shall be 

deemed a representation that such name, fact or item is not known to the Claimants, its counsel 

or other representatives or agents of the Claimants. 

b. Answers shall be based upon information known to the Claimants, its agents, 

attorneys, partners, associates, employees, servants, representatives, investigators or any other 

party or entity acting or who has acted by or on behalf of the Claimants.  To the extent that the 

answer to any Interrogatory is not based upon information known to the Claimants, the 

Claimants shall specify that fact and the person or entity possessing such information. 

c. If the answer to all or any part of an Interrogatory is not presently known or 

available, include a statement to that effect, specifying the portion of the Interrogatory that 

cannot be completely answered.  However, once information is available, the Claimants are 

required to furnish all information available in response to the entire Interrogatory by 

supplemental answer as required above. 

d. If the Claimants refuse to answer any Interrogatory or any part thereof on the 

grounds of privilege, the Claimants must identify the basis for the privilege claimed, the nature 
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of any information that it refuses to disclose, referring specifically to the Interrogatory or any 

part thereof to which the Interrogatory applies and by identifying the form in which said 

information exists, the date of the document or oral communication and the general subject 

matter of the document or oral communication.  To the extent you object to or claim a privilege 

with respect to any Interrogatory, in whole or in part, set forth all reasons and the underlying 

factual basis for your objection or claim of privilege in sufficient detail to permit the Court to 

determine the validity of your objection of claim of privilege. 
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INTERROGATORIES 

1. Set forth the name and last known address of all persons who have knowledge or 
who are believed to have knowledge of any facts relevant to the subject matter of the Proofs of 
Claim, and summarize the relevant knowledge he or she is believed or known to have. 

2. For all written and oral contacts and communications between you and the 
Debtors with respect to the subject matter of the Proofs of Claim, set forth the date of the contact 
or communication, the substance of the contact or communication, and the identity of the 
individuals who participated in such contact or communication. 

3. Identify any and all experts whom you expect to call at trial as an expert witness 
in the Contested Matter, and for each such expert witness, set forth his or her area of expertise in 
relation to the claims set forth in the Proofs of Claim. 

4. For each expert identified in response to the preceding Interrogatory, provide a 
complete statement of the expert’s opinions and the basis therefor; the facts and data considered 
in forming the opinions; the treatises, authorities or other sources upon which the expert will rely 
to support his or her testimony or conclusions, the qualifications of the expert, including a list of 
all publications authored by the expert within the preceding ten years; the docket number, names 
of the parties, date, and court of all cases in which the expert testified at deposition or trial in the 
past five years; whether compensation has been or is to be paid for the report and testimony and, 
if so, the terms of the compensation; and identify and attach any and all written reports rendered 
by the expert.  
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5. If you intend to offer any lay opinion testimony at trial for the Contested Matter, 
identify each witness through whom you will present such testimony and, for each such witness, 
set forth the substance of the opinions to which he or she is expected to testify; the grounds for 
each such opinion; any special qualifications or experience that the witness has in relation to the 
opinion; and identify and attach copies of any and all documents upon which the witness relied 
in forming his or her opinion. 

6. Identify the name of all person(s) whom you intend to call as a witness at the trial 
of this Contested Matter, and identify the subjects on which each witness will testify. 

7. Detail each claim that has not been overruled by the Bankruptcy Court that you 
are asserting against each Debtor, including each and every fact upon which the claims are based 
and the identity of all persons having knowledge of such facts. 

8. Detail the factual basis for your claim that each Debtor is liable to you for any 
alleged violations, including each and every fact upon which this claim is based and the identity 
of all persons having knowledge of such facts. 

9. Detail the factual basis for your claim that each Debtor is liable for violating the 
Fair Foreclosure Act, including each and every fact upon which this claim is based and the 
identity of all persons having knowledge of such facts. 
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10. Detail the factual basis for your claim that each Debtor was negligent or grossly 
negligent with respect to the Foreclosure Case, including each and every fact upon which this 
claim is based and the identity of all persons having knowledge of such facts.   

11. For each attempt you made to reinstate the Mortgage Loan, detail the date on 
which the attempt to reinstate was made, who you attempted to contact, who you spoke to, what 
was discussed, whether you tendered a check or other monies to reinstate the Mortgage Loan, 
and the amount of the check or other funds payable to reinstate the Mortgage Loan. 

12. Did you ever attempt to sell any Property from June 1, 2007 to present?  If so, 
when?  Include in your response all documents concerning any attempt to sell any of the 
Properties, any communications concerning any offers, and all copies of offers received on the 
Property.   

13. Did you ever attempt to refinance the Mortgage Loan on the Property, or other 
loans on any of the Properties?  If so, when?  Include in your response all documents concerning 
any attempt to refinance the Mortgage Loan on the Property or other loans on other Properties. 

14. After the Foreclosure Case was dismissed by the court in New Jersey, did you 
ever request that GMAC Mortgage, LLC or any other party discharge the Lis Pendens?  If so, 
when and who did you speak to or write to?  Include in your response all documents concerning 
your attempts to have the Lis Pendens discharged from the Property, and include the date, 
method, and result of such effort. 
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15. Describe in detail any communications you had with any Debtor or any of its 
agents where you specifically described the impact, both present and future, the Lis Pendens had 
on your business and/or generation of income, and include the date and name(s) of individual(s) 
involved in each communication. 

16. If you claim that any Debtor or any of its agents made any admissions with regard 
to the allegations, claims, or defenses in the Foreclosure Case, the Law Division Case, and/or the 
Contested Matter have been made by any person or entity, set forth or identify for each such 
admission the exact words, if known, and if not known, the substance of it, the date it was made, 
the person who made it, all persons present when it was made (if oral), all persons to whom it 
was made or provided (if written), the place where it was made and the method of its 
communication. 

17. Describe in detail any statement you have obtained from any person not a party to 
this Contested Matter relating to any of the allegations, claims, or defenses in this case, including 
the person who gave each statement and the person who obtained each statement; whether it was 
oral or in writing; the date it was obtained; if it was oral, whether a recording was made, and, if 
so, the type of recording and the name(s) and present address(es) of the person(s) who have 
custody of it; if it was written, whether it was signed by the person making it; and if it was oral, a 
detailed summary of its contents. 

18. Detail the nature and amount of damages you are seeking to recover in this 
Contested Matter.  Your response should include a description by category, of the damages 
incurred, and an explanation of the manner and method by which the dollar amount of your 
damages was calculated. 
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19. For each attorney who represented you in the Foreclosure Case, set forth in detail 
the terms of your fee arrangement, including but not limited to, the date on which you signed the 
written fee agreement, and amounts billed to date, and amounts paid to date. 

20. Describe in detail each and every effort you made to cure or reinstate the Loan, 
and for each such effort, identify who you contacted, the date of the communication, what was 
discussed, and the amount you paid to cure the default. 

21. Describe in detail each and every effort you made to have the Lis Pendens 
discharged, including the date, method, and result of each such effort.  

22. For each payment made on the Mortgage Loan, identify the date it was made, 
amount of the payment, the payee, and the payor, and the date on which the payment was cashed 
and applied. 

23. Detail all property taxes that you paid on any of the Properties. 

24. Detail all insurance payments that you made for property insurance on any of the 
Properties. 
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25. Detail all information about alleged lost business opportunities, including each 
and every fact upon which this claim of lost business opportunities is based and the identity of all 
persons having knowledge of such facts. 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this date, I caused a true and correct copy of The Rescap 

Borrower Claims Trust’s First Set of Interrogatories Directed To Claimants to be served via 

email and overnight mail on: 

Christina and Frank Reed  
Pro Se Claimants 
817 Matlack Drive 
Moorestown, New Jersey 08057 
frankreedva@aol.com 

 
REED SMITH LLP 
 
 
 
_____________________________ 
Diane A. Bettino 

   
Dated:  July 17, 2014 
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MORRISON & FOERSTER LLP   REED SMITH LLP 
250 West 55th Street     Formed in the State of Delaware 
New York, NY 10019     Princeton Forrestal Village  
Tel. (212) 468-8000     136 Main Street, Suite 250  
Fax: (212) 468-7900     Princeton, NJ 08540 
Norman S. Rosenbaum    Tel. (609) 987-0050  
Jordan A. Wishnew      Fax: (609) 951-0824     
Meryl L. Rothchild     Diane A. Bettino  
      Kellie A. Lavery  
 
Counsel for the ResCap Borrower    Co-Counsel for the ResCap Borrower 
Claims Trust       Claims Trust 
 
 
UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK  
 
_____________________________________ 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al., 
 
 
                  Debtors. 

:
:
:
:
:
:
:
:

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered  

_____________________________________ :  
 

THE RESCAP BORROWER CLAIMS TRUST’S  
REQUEST FOR ADMISSIONS DIRECTED TO CLAIMANTS  

 
The ResCap Borrower Claims Trust (the “Borrower Trust”), established pursuant to the 

terms of the Second Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC, et 

al. and the Official Committee of Unsecured Creditors [Docket No. 6030] (the “Plan”) 

confirmed in the above captioned bankruptcy cases (the “Chapter 11 Cases”), by their 

undersigned counsel, and pursuant to Rule 36 of the Federal Rules of Civil Procedure and Rules 

3007, 9014, and 7036 of the Federal Rules of Bankruptcy Procedure, hereby submits to the 

claimants’ Christina and Frank Reed (“Claimants” or the “Reeds”) the following Request for 

Admissions.  
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Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure, made applicable 

here by Rules 7026 and 7036 of the Federal Rules of Bankruptcy Procedure, the Borrower Trust 

hereby requests that the Claimants answer, by admitting or denying and providing an explanation 

as necessary, the following Request for Admissions no later than Monday, July 28, 2014, and 

provide such answers to the Borrower Trust’s counsel:  Morrison & Foerster LLP, 250 W. 55th 

Street, New York, New York, 10019; Reed Smith LLP, Princeton Forrestal Village, 136 Main 

Street, Suite 250, Princeton, New Jersey, 08540.  Each of the following Request for Admissions 

is to be read and responded to in accordance with the Definitions and Instructions below. 

DEFINITIONS 

Unless otherwise specified, the following definitions apply: 

1. Pursuant to Rule 26.3(a) of the Local Civil Rules of the United States District Court 
for the Southern District of New York (the “Local Civil Rules”), the full text of the definitions 
and rules of construction set forth in Local Civil Rule 26.3(c) and (d) are incorporated herein by 
reference.  The Definitions described herein also apply. 

2. “Bankruptcy Case” shall mean that certain Chapter 11 proceeding in which 
Residential Capital, LLC (“ResCap”) and certain of its affiliates are the debtors (the “Debtors”) 
and which is pending in the United States Bankruptcy Court for the Southern District of New 
York, Case Number 12-12020 (MG).  

3. “Claimants” shall refer to Christina and Frank Reed. 

4. “Contested Matter” shall mean the objection interposed by the Borrower Trust to the 
Proofs of Claim in the Bankruptcy Case. 

5. “Proofs of Claim” shall refer to the claims filed by Christina and Frank Reed in the 
Bankruptcy Case, designated as Claim Nos. 3759 and 4736 asserted against GMAC Mortgage, 
LLC (“GMACM”) and Claim Nos. 3708 and 4759 asserted against Residential Funding 
Company, LLC (“RFC”). 

6. “Mortgage Loan” shall refer to the loan dated May 31, 2006, entered into between 
Claimants and Metrocities Mortgage, LLC. 

7. “Foreclosure Case” shall refer to the Complaint filed in the Chancery Division, 
Superior Court of New Jersey, Burlington County, captioned GMAC Mortgage, LLC v. Frank J. 
Reed and Christina Reed, et al., Docket Number F-19177-08.   
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8. “Law Division Case” shall refer to the complaint filed in the Law Division, Superior 
Court of New Jersey, Burlington County, captioned Frank J. Reed III and Christina A. Reed v. 
GMAC Mortgage, et al., Docket Number L-1526-10.   

9. “Property” or “Properties” shall mean one or a combination of the properties located 
at (i) 817 Matlack Drive, Moorestown, New Jersey, 08057 (ii) 9717 Old Dell Trace, Richmond, 
Virginia, 23238, and (iii) 133 Brooks Chase Lane, Richmond, Virginia, 23229; (iv) 318 
Columbia Avenue, Stratford, New Jersey, 08081; (v) 52 Stone Hollow Drive, Sickleville, New 
Jersey, 08081; and (vi) 318 Darien Drive, Cherry Hill, New Jersey, 08003. 

INSTRUCTIONS 

1. Each Request requires you to admit or deny the stated matter in each Request.  

2. If you object to a particular Request, the reasons for said objection must be stated 
with specificity.   

3. If you deny or are unable to admit a part of a Request, your answer must specify as 
much of the Request as is true and qualify or specifically deny the remainder, setting forth in 
detail the reasons you cannot truthfully admit or deny that part of the Request.  

4. As the answering party, you may not give lack of information or knowledge as a 
reason for failure to admit or deny unless you state that you have made reasonable inquiry and 
that the information known or readily obtainable by you is insufficient to enable you to admit or 
deny the Request.  

5. If your answer relies or is based on language in a document, identify that document 
and state that language with specificity. 
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REQUEST FOR ADMISSIONS 

1. On May 31, 2006, Metrocities Mortgage, LLC made a Mortgage Loan in the 
amount of $1,000,000.00, plus interest to Frank J. Reed III. 

2. The Mortgage Loan is evidenced by a Fixed/Adjustable Rate Note to Metrocities 
Mortgage, LLC executed by Frank J. Reed III on May 31, 2006. 

3. Frank J. Reed III executed the Interest-Only Addendum to Adjustable Rate 
Promissory Note. 

4. Frank J. Reed III agreed to make monthly payments on the Mortgage Loan 
beginning on July 1, 2006, in the initial amount of $5,312.50. 

5. The monthly payments on the Mortgage Loan were due on the first of each 
month. 

6. By signing the Note, Frank J. Reed III agreed “If I do not pay the full amount of 
each monthly payment on the date it is due, I will be in default.” 

7. To secure the payment of the Note, Frank J. Reed, III and Christina A. Reed, 
husband and wife, executed to Mortgage Electronic Registration Systems, Inc., as nominee for 
Metrocities Mortgage, LLC, a Mortgage dated May 31, 2006, on the property located at 817 
Matlack Drive, Moorestown, New Jersey 08057. 

8. The Mortgage is a Purchase Money Mortgage. 

Mortgage Payments 

9. Claimants did not make the monthly payment due on the Mortgage Loan on 
February 1, 2008. 

10. Claimants did not make the monthly payment due on the Mortgage Loan on 
March 1, 2008. 
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11. Claimants did not make the monthly payment due on the Mortgage Loan on April 
1, 2008. 

12. Claimants did not make the monthly payment due on the Mortgage Loan on May 
1, 2008. 

13. Claimants did not make the monthly payment due on the Mortgage Loan on June 
1, 2008. 

14. Claimants did not make the monthly payment due on the Mortgage Loan on July 
1, 2008. 

15. Claimants did not make the monthly payment due on the Mortgage Loan on 
August 1, 2008. 

16. Claimants did not make the monthly payment due on the Mortgage Loan on 
September 1, 2008. 

17. Claimants did not make the monthly payment due on the Mortgage Loan on 
October 1, 2008. 

18. Claimants did not make the monthly payment due on the Mortgage Loan on 
November 1, 2008. 

19. Claimants did not make the monthly payment due on the Mortgage Loan on 
December 1, 2008. 

20. For the period January 1, 2009 through December 31, 2009, Claimants did not 
make the monthly payments due on the Mortgage Loan. 

21. For the period January 1, 2010 through December 31, 2010, Claimants did not 
make the monthly payments due on the Mortgage Loan. 
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22. For the period January 1, 2011 through December 31, 2011, Claimants did not 
make the monthly payments due on the Mortgage Loan. 

23. For the period January 1, 2012 through December 31, 2012, Claimants did not 
make the monthly payments due on the Mortgage Loan. 

24. For the period January 1, 2013 through December 31, 2013, Claimants did not 
make the monthly payments due on the Mortgage Loan. 

25. For the period January 1, 2014 through July 1, 2014, Claimants did not make the 
monthly payments due on the Mortgage Loan. 

26. Claimants are in default under the terms of the Note. 

27. Claimants are in default under the terms of the Mortgage Loan. 

Property Taxes 

28. Claimants have not paid the property taxes due on the property located at 817 
Matlack Drive, Moorestown, New Jersey, 08057 for the period June 1, 2008 through December 
31, 2008. 

29. Claimants have not paid the property taxes due on the property located at 817 
Matlack Drive, Moorestown, New Jersey, 08057 for the period January 1, 2009 through 
December 31, 2009. 

30. Claimants have not paid the property taxes due on the property located at 817 
Matlack Drive, Moorestown, New Jersey, 08057 for the period January 1, 2010 through 
December 31, 2010. 

31. Claimants have not paid the property taxes due on the property located at 817 
Matlack Drive, Moorestown, New Jersey, 08057 for the period January 1, 2011 through 
December 31, 2011. 
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32. Claimants have not paid the property taxes due on the property located at 817 
Matlack Drive, Moorestown, New Jersey, 08057 for the period January 1, 2013 through 
December 31, 2013. 

33. Claimants have not paid the property taxes due on the property located at 817 
Matlack Drive, Moorestown, New Jersey, 08057 for the period January 1, 2014 through July 1, 
2014. 
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Insurance 

34. Claimants have not paid to insure the property located at 817 Matlack Drive, 
Moorestown, New Jersey, 08057 for the period June 1, 2008 through December 31, 2008. 

35. Claimants have not paid to insure the property located at 817 Matlack Drive, 
Moorestown, New Jersey, 08057 for the period January 1, 2009 through December 31, 2009. 

36. Claimants have not paid to insure the property located at 817 Matlack Drive, 
Moorestown, New Jersey, 08057 for the period January 1, 2010 through December 31, 2010. 

37. Claimants have not paid to insure the property located at 817 Matlack Drive, 
Moorestown, New Jersey, 08057 for the period January 1, 2011 through December 31, 2011. 

38. Claimants have not paid to insure the property located at 817 Matlack Drive, 
Moorestown, New Jersey, 08057 for the period January 1, 2013 through December 31, 2013. 

39. Claimants have not paid to insure the property located at 817 Matlack Drive, 
Moorestown, New Jersey, 08057 for the period January 1, 2014 through July 1, 2014. 

Reinstatement 

40. Claimants did not request a reinstatement quote on the Mortgage Loan at any time 
during the period June 1, 2008 through December 31, 2008. 

41. Claimants did not request a reinstatement quote on the Mortgage Loan at any time 
during the period January 1, 2009 through December 31, 2009. 

42. Claimants did not request a reinstatement quote on the Mortgage Loan at any time 
during the period January 1, 2010 through December 31, 2010. 

43. Claimants did not request a reinstatement quote on the Mortgage Loan at any time 
during the period January 1, 2011 through December 31, 2011. 
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44. Claimants did not request a reinstatement quote on the Mortgage Loan at any time 
during the period January 1, 2012 through December 31, 2012. 

45. Claimants did not request a reinstatement quote on the Mortgage Loan at any time 
during the period January 1, 2013 through December 31, 2013. 

46. Claimants did not request a reinstatement quote on the Mortgage Loan at any time 
during the period January 1, 2014 through July 1, 2014. 

47. For the period June 1, 2009 through July 1, 2014, Claimants did not pay the 
amounts due to reinstate the Mortgage Loan. 

48. Claimants have never attempted to reinstate the Mortgage Loan. 

49. Claimants have never paid the amounts due to reinstate the Mortgage Loan. 

50. Claimants have never attempted to refinance the Mortgage Loan. 

Lis Pendens 

51. Claimants never filed a lawsuit to have the Lis Pendens on the Property 
discharged. 

52. Claimants never made a request in writing to GMAC Mortgage, LLC to have the 
Lis Pendens on the Property discharged. 

53. Claimants never made a request in writing to Fleischer, Fleischer & Suglia to 
have the Lis Pendens on the Property discharged. 

54. Claimants never made a request in writing to Zucker Goldberg & Ackerman LLC 
to have the Lis Pendens on the Property discharged. 
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55. Claimants never made a request in writing to the Clerk of Burlington County to 
have the Lis Pendens on the Property discharged. 

56. Claimants made no efforts to have the Lis Pendens on the Property discharged. 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on this date, I caused a true and correct copy of The Rescap 

Borrower Claims Trust’s Request for Admissions Directed To Claimants to be served via email 

and overnight mail on: 

Christina and Frank Reed  
Pro Se Claimants 
817 Matlack Drive 
Moorestown, New Jersey 08057 
frankreedva@aol.com 

 
REED SMITH LLP 
 
 
 
_____________________________ 
Diane A. Bettino  

   
Dated:  July 17, 2014 
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GMAS Mortgage
3451 Hammond Ave
P,O. Box 780
Waterloo, lA 50704{780

08/01/08

FRANKJRBED

SlTMATLACKDRT\¡E
MOORBSTOWN NJO8O57

RE: AccountNr¡mber
PropefyAddress

FORECLOSURE REPAYMENT AGREEMENT

3s76
8lTMATLACKDRN/E
MOORESTOWN NJ 08057

FRANK J REED ("Customer") and GMAC Mortgage, LLC ("Lender"), in considçration for ' ,

the mutual covenants set fo¡th in this Foreclosure Repalnnent Agreement (the "Agreement"),
hereby agree as follows: 

:

1. There is an outstanding debt to the Lender pursuant to a note and mortgage ot deed of tuqt
or equivalent security instn¡ment (the I'Mortgage") executed on05l3ll06, in the original
principal amor:nt of S1000000.00.

2. The account is presently in default for non-palmr.ent to Lender ofthe 02101/08 installment
and all subsequent monthly payments due on the Mortgage for principal, interest ì

esc¡or4's and charges,
't,

3. The amount necessary to cure the defar¡lt is S146817 .72plus such additional arnounts th¿t" '

are presently due under the terms ofthe loan documents as of 08/01/08, and will inc¡ease,.,, ..

until the default in the account is brought cunent. ' ' ' ': 
:

4. Lender has instituûed foreclosure proceedings against the property seorning tho Mortgage
indebtedness, which proceedings will continue until the defau(s) doscribedherein is/áre , ,

brought ourrent under the terms of the Mortgage, or otåenrise cured as provided for in this
Agreement. .,. i

5. Notwittutanding the foregoing, Lender agroes to suspond but not te¡min¿te foreolosur.- e, ,i: .. : I 
. :j : . ,

activity on the defar¡lt accounÇ provided we receive the executed Agreement and we : ' :

receivq the initial installment in the amount of $7000.00 no later tttan MONTHLY. . ; .

Ttris oxecuted Agreement can be mailed or fæ<ed to us at:

k
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08/01/08
AccountNumber
Page Two

3576

6. Pursuant to your request you agree to pay the remainder of the defaulL $, as indicated in thre

Payment Schedule enclosed and made a part hoeofby reference- Customer Understands ';

that payrrents due under the Palment Schedule may include amounts due fo¡ real estate

taxes and insuranco, and the Payment Schedule amounts may, in such event have to be:i i,'.ì

increasod" at the sole option ofihe Lender, if the items for such escrow purposeb should "

increase during the duration of the Agreement.

GMACMortgage,LLC
Attention: Default Payment Processor
3451 tlammond Avenue
Waterloo,IA 50702
Foc 866-340-5043

Additional methods of remitting pa¡ments under t}is ag66¡6¡1 ¿¡s¡

- Money Gram using a Receive Code of 08/01/08

- Wesûern Union using a Cocle City and State of

' ; j 
..

7 . All palments under this Agreemen! including the regulæ monthly pa)¡ments, shalt be mad. e ,

in cÆrtiûed fi¡nds or cashierb check, shall include the account number on the Cubtomer's . '

chect or on a writüen attachment to the checþ and shall be sent to the following address:
i..; :i ::i i :: 

',

GMACMortgage,lI C , ,,
Attention: Default Payment Processor
3451 Flammond Avenue
Waterloo,IA50702 -j.r, , .. ,

I

À

úi -l ;1 II:i 1.r :,i ", - ' , t .i l'

8.

If pa¡ment is tendered_in any-other.fonn, Lender may retum the pa¡ment ?ld +lvokq *J;. 
.

remedlesavailableundertheloandooumentsandürisAgreement.' :': :' :"

.i , , . .;., 1,.**,,, ;;. ,:,, .' .

In the event we do not receive timely payment called for rurder this Agreemen{ Lender
may,withoutfi¡rlùer '. 

,

activities. Insuchev :, 
,

l..i lì" : i

amount oalled for under this AgreemenÇ such aocephnoe shall not be deemed a waivet.of. . .

Lendef b right ø declare a default under this Agrcemenl Upon any defaulf in iniÉting the': " :

terms oftbls Agreemenf any suoh payments. received under the terms- Oft¡,iS"Agre¡nent .
tåe excess, ifany¡ þänapplied lii

lyunderstandandagreetime' .

this Agreement ... r,:, .,.,,"¡ , ,.. ,, .,,
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08/0r/08
AccountNumber
Page Three

3s76

i'j! i, .i i

9. Customerunderstands and agrees that all otherprovisions, oovenants and agrcements set: .' ,

fo¡th in the Mortgage shall remain in force and effect druing the dr¡ration ofthiË Agreement '.:'

and the¡eafrer, and this Agreement shall not corstitr¡te a modifioation or extension ofthe 
.

Mortgage. I ,,,,.,-. ,. .,.,r,., ,,u

10. If a notice of a new or subsequent bantruptcy is received druing the drnæion of tlús - , . ,.,
AgreemenltheAgreementwillautomatically evoided. .',. " ' .'', "

I l. Acceptance of any pa¡ment hereunde¡ shall not constitute a cure nor be deemed a rüiv¡ri'ôf i: '' ' '

the existing defaulÇ and in no mannor shall such acceptance prejudice any rtghts ofI.ènder
ûo proceed with the Tn¡stee Sale Action noticed in the Notice of Default and shdll ncit '' ' - ' I

(a); s80(d) (the
ustomer-
majhaveundér'

any of the Code of Civil Procedrue Sections or under the Loan with regard to any whole or
partial pa¡ments, whether ounenf past or future : '

12. If any additional a¡nounts a¡e added to the loan to be colletæd that have not beon add¡esbä
in this agreement those amounts will need to be paid at the conclusion oftlüs agreement. 

,

Notice: This is an aftempt to collect a debt, and any inform¡fion obtained will be used for ,
that purpose. rf your debt has been discharged in bankruptcyr our rþhß arg Þqlng, * ... 

.Ì . ,i.

exercised agalnst the collateral for the abovereferenced accounf not as a pef€opál .:.. 
,:, :,'liability. ..r,,: iiìi ...

Ifyou havq any additional questions, please contact us at 800-8504622, e¡te¡¡piog.. , , . -

Loss Mitigation Depattuent
LoanServioing '

Enclosure

: , rl

. I.,i'.,¡f+f .'
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08/01/08
AccountNumber
Page Four

3576

*r***********************CERTfFÍEDF,IINDSONLY***************i-*1***t*:1T., i ,

NOTE: There is no grace period drning this Agreement. , Pursuant to your request and in ofdçr
to cr¡re the default on-this account all payments mr¡st be received on or beforethç drie date.

RECEIVED AND AGREED:

FRANKJREED
Customer

Date

Date

Customer

'i':l; 
'

Uponreceipt ofthe signed agreemen! we as the ServÍcet will also execute to indicate or:r
conculence with this agreement.

Servicer

5:15
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 1
  

 2   UNITED STATES BANKRUPTCY COURT
  

 3   SOUTHERN DISTRICT OF NEW YORK
  

 4   Case No. 12-12020-mg
  

 5   - - - - - - - - - - - - - - - - - - - - -x
  

 6   In the Matter of:
  

 7
  

 8   RESIDENTIAL CAPITAL, LLC, et al.,
  

 9
  

10                Debtors.
  

11
  

12   - - - - - - - - - - - - - - - - - - - - -x
  

13
  

14                United States Bankruptcy Court
  

15                One Bowling Green
  

16                New York, New York
  

17
  

18                September 15, 2014
  

19                9:03 AM
  

20
  

21   B E F O R E:
  

22   HON. MARTIN GLENN
  

23   U.S. BANKRUPTCY JUDGE
  

24
  

25
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 1
  

 2   (CC: Doc#7017) Trial re: ResCap Borrower Claims Trust's
  

 3   Objection to Proofs of Claim Filed by Frank Reed and Christina
  

 4   Reed.
  

 5
  

 6   Case Management/Scheduling Conference Regarding ResCap Borrower
  

 7   Claims Trust's objection to the Matthews Claim.
  

 8
  

 9
  

10
  

11
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20   Transcribed by:  Hana Copperman
  

21   eScribers, LLC
  

22   700 West 192nd Street, Suite #607
  

23   New York, NY 10040
  

24   (973)406-2250
  

25   operations@escribers.net
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 1
  

 2   A P P E A R A N C E S :
  

 3   REED SMITH LLP
  

 4         Attorneys for ResCap Borrower Claims Trust
  

 5         1717 Arch Street
  

 6         Suite 3100
  

 7         Philadelphia, PA 19103
  

 8
  

 9   BY:   BARBARA K. HAGER, ESQ.
  

10
  

11
  

12   MORRISON & FOERSTER LLP
  

13         Attorneys for ResCap Borrower Claims Trust
  

14         250 West 55th Street
  

15         New York, NY 10019
  

16
  

17   BY:   JORDAN A. WISHNEW, ESQ.
  

18         NORMAN S. ROSENBAUM, ESQ. (TELEPHONICALLY)
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1
  

 2   LEGG LAW FIRM
  

 3         Attorneys for Kevin J. Matthews
  

 4         5500 Buckeystown Pike
  

 5         Frederick, MD 21703
  

 6
  

 7   BY:   PHILLIP R. ROBINSON, ESQ. (TELEPHONICALLY)
  

 8
  

 9
  

10   FRANK REED, Pro Se
  

11
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1                        P R O C E E D I N G S
  

 2            THE COURT:  Please be seated.  All right, I have the
  

 3   list of appearances of counsel and Mr. Reed, pro se.
  

 4            Mr. Reed, do you wish to make an opening statement?
  

 5   You don't have to, but you have the opportunity to make an
  

 6   opening statement.  The only thing you have to do is decide.
  

 7            MR. REED:  Yeah, yeah.  I would like to, Your Honor.
  

 8            THE COURT:  Okay.  And I know you have difficulty
  

 9   standing and then sitting, so if you wish to, you can do so
  

10   from your seat.
  

11            MR. REED:  Thank you, Your Honor.  First I would like
  

12   to say I presented the Court with a motion and I would like the
  

13   Court to know that I'm willing to cede whatever time's
  

14   necessary --
  

15            THE COURT:  You don't have to cede time.  I haven't
  

16   read it before I took the bench, but I will read it and I
  

17   won't -- it's -- the deadline for filing things has already
  

18   come and gone, but I will read it and I won't take your time.
  

19   So go ahead.
  

20            MR. REED:  As you know, we're here to discuss the
  

21   fruits of the claims that we have remaining, that I filed and
  

22   my wife had filed.  The crux of those claims are the liability
  

23   would be stemming from the wrongful foreclosure -- what we
  

24   believe to be a wrongful foreclosure, "wrongful" meaning that
  

25   it should have not happened at that time, for a variety of
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 1   reasons, from standing to breaches of contract, common law, and
  

 2   the reduction or interference with the ability to realize a
  

 3   market value of the property 817 Matlack Drive in Moorestown,
  

 4   New Jersey.
  

 5            And to that end, I guess we're here to examine the
  

 6   facts as I see them and I understand them, and for you to -- if
  

 7   you find that there's been a wrongful act, then damage to be
  

 8   estimated by you, from what I understand, the Rules and your
  

 9   role in bankruptcy.
  

10            And I think that's what I have for an opening
  

11   statement.
  

12            THE COURT:  Okay.  Thank you, Mr. Reed.
  

13            Ms. Hager or -- who's going to -- are you going to be
  

14   speaking?
  

15            MS. HAGER:  I am, Your Honor --
  

16            THE COURT:  Okay.
  

17            MS. HAGER:  -- yes.  Barbara Hager with Reed Smith,
  

18   for the Borrower Claims Trust.
  

19            Your Honor, before I get started with my prepared
  

20   opening, it came to my attention, just prior to the start of
  

21   the hearing, that several of Mr. Reed's witnesses will not be
  

22   available today, specifically, Christy Donati, Evan Hendricks,
  

23   and Louise Carter.  It's my understanding that Mr. Reed intends
  

24   to call them tomorrow, from what he said.  My prior
  

25   understanding was that witnesses were to be made available for
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 1   the duration of the trial.  Obviously, Your Honor ordered that
  

 2   this would be a two-day trial, with each side having six hours.
  

 3   But if his witnesses are going tomorrow, I'm not sure that
  

 4   leaves us enough time.
  

 5            Specifically in the order from July 22nd, Your Honor
  

 6   ordered that each party would be responsible for having
  

 7   witnesses present and ready to testify, without any gaps --
  

 8   without any delays or gaps -- excuse me -- in testimony.
  

 9            THE COURT:  Mr. Reed?
  

10            MR. REED:  Your Honor, I -- this is when I can get
  

11   them to come.  I mean, Ms. --
  

12            THE COURT:  Court doesn't work that way, Mr. Reed.
  

13   The Court doesn't work that way.  I mean, it's not -- trials,
  

14   whether there're pro se parties or parties represented by
  

15   counsel -- the trial's supposed to be today; if necessary,
  

16   tomorrow.  Ms. Hager has accurately quoted from the order I
  

17   enter in every case before trial, to make clear witnesses have
  

18   to be here and the parties are responsible for having them
  

19   here.  Let's see where we get to today.
  

20            I will often accommodate parties usually when I know
  

21   in advance, and I ask opposing counsel to take witnesses out of
  

22   order.  But once a trial starts, Mr. Reed, you put your
  

23   witnesses -- and you're the plaintiff, essentially; you're the
  

24   claimant.  You put your witnesses on and, when you've run out
  

25   of witnesses, I ask whether you rest.  And then the other side
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 1   puts their witnesses on and I ask whether they rest.  That's
  

 2   how trials are conducted.
  

 3            Anything else, Ms. Hager?
  

 4            MS. HAGER:  Excuse me, Your Honor?
  

 5            THE COURT:  Is there anything else you want to raise
  

 6   now?  You want to give an opening statement?
  

 7            MS. HAGER:  I do want to give an opening statement.
  

 8            THE COURT:  Okay, go ahead.
  

 9            MS. HAGER:  No other preliminary issues, though, Your
  

10   Honor.
  

11            Your Honor, the claimant, Mr. Reed, along with his
  

12   wife, have argued entitlement to damages stemming from their
  

13   inability to sell or refinance their property at 817 Matlack
  

14   Drive.  Not only can't they prove damages; the evidence will
  

15   show that the opposite is true, that throughout the process of
  

16   attempting to market the property, the claimants were paid at
  

17   least 472,500 dollars, and they recognized a savings in their
  

18   living expenses, of nearly 900,000 dollars; that was for
  

19   failing to pay on the mortgage since early 2008.
  

20            Now, the claimants have to prove three of their claims
  

21   by a preponderance of the evidence:  negligence, breach of
  

22   contract, and the violation of the CFA.  And the fourth, which
  

23   is for punitive damages, needs to be proven by clear and
  

24   convincing evidence.  Based on the evidence that will be put on
  

25   at the trial, they won't be able to meet either of those
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 1   burdens.
  

 2            Specifically, the claimants claim as damages several
  

 3   categories; one is the interest which they presently owe to
  

 4   their new servicer on the same mortgage, which is presently in
  

 5   foreclosure.  And according to the pre-trial submissions,
  

 6   Mr. Reed would have the Court order that the Borrower Trust pay
  

 7   that interest that is due on their loan, because, according to
  

 8   them, but for the issues with the 2008 foreclosure, Mr. and
  

 9   Mrs. Reed would have paid off that loan.  And since the loan
  

10   wasn't paid off, they think that the Borrower Trust should be
  

11   responsible for paying their interesting and ensuring their
  

12   free living for the last six and a half years.
  

13            In addition, they claim very nonspecific lost profits
  

14   from the sale or refinance, at an unknown point in time
  

15   essentially -- there's no real evidence, and I'll talk about
  

16   that in a little bit -- and the attorney's fees in connection
  

17   with the foreclosure, which the claimants argue they're
  

18   entitled to.
  

19            With respect to what I think are these speculative and
  

20   nonspecific damages resulting from their alleged
  

21   loan-application process, there will be no evidence put on that
  

22   the claimants ever applied for a loan, that they were ever
  

23   approved for a loan.  There'll be no evidence of what the
  

24   theoretical terms of the loan would have been; no evidence of
  

25   what the actual cash proceeds would have been.  The one
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 1   argument that you'll hear from Mr. Reed is that he would have
  

 2   refinanced and taken the proceeds to do various things.
  

 3   There's no evidence of what that dollar amount would have even
  

 4   been; and specific to that, there's no evidence of the amount
  

 5   of the liens that were on the property at the time, which would
  

 6   have been instrumental in actually calculating the amount of
  

 7   cash proceeds.  And frankly, there's no real evidence as to
  

 8   timing.  There's nothing that shows when the actual application
  

 9   was made, if it was in fact made.  Whether they were approved
  

10   or denied, when and for what, is completely speculative.
  

11            In addition, you'll hear testimony about attempts of
  

12   the claimants to sell their property.  However, there's no
  

13   actual evidence that they ever could have sold the property or
  

14   for what amount or when or, again, what the amount of the liens
  

15   were at the time, making it impossible to calculate -- even if
  

16   they're entitled to damages, making it impossible to calculate
  

17   what those might have been.
  

18            You'll hear testimony that, over time, the house was
  

19   on the market and the listing price was reduced five or six
  

20   times throughout that period of time, to reflect what was going
  

21   on in the market at the time.  The reality is that it was a
  

22   declining market.  Another reality is that there were two
  

23   agreements of sale:  one with the Jacobs family, and another
  

24   with a man by the name of Mark Weaver, who also used another
  

25   name, Brett Cooper.  Both of those agreements of sale were
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 1   entered into and agreed to by the Reeds; both of them fell
  

 2   through for reasons that had nothing to do with the
  

 3   foreclosure.
  

 4            The amounts that the claimants argue -- or will argue
  

 5   that should be paid by the Borrower Trust to their new servicer
  

 6   have no legal basis.  There's no reason -- and none has really
  

 7   been put forth in any of the pleadings -- for holding the
  

 8   Borrower Trust liable to pay the mortgage that the claimants
  

 9   are obligated on, which, again, is no longer serviced by GMAC
  

10   but has a new servicer by the name of 21st Mortgage
  

11   Corporation.  Mr. Reed signed the mortgage and the note, he
  

12   still lives in the house, he's been living for there free, yet
  

13   he wants the Borrower Trust to pay the interest over that
  

14   period of time.
  

15            And as to the attorney's fees, the invoices that were
  

16   supplied during discovery and will presumably be discussed
  

17   during the trial are not specific as to the work that was
  

18   performed.  There's no evidence as to what work, if any, was
  

19   incurred in the foreclosure.  And to the extent that any of the
  

20   amounts claimed by the attorneys has to do with Mr. Reed's
  

21   affirmative case, Reed v. GMAC, those should not be borne by
  

22   the Borrower Trust.
  

23            THE COURT:  Why's that?
  

24            MS. HAGER:  Well, his affirmative claim is separate
  

25   and apart from the foreclosure.  And he had every opportunity
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 1   to bring the mortgage current, he had the ability to bring the
  

 2   mortgage current; he chose not to.  He chose instead to sue
  

 3   GMAC.  He litigated that case for years and then he withdrew
  

 4   it.  It didn't even come to a decision.  There's no reason to
  

 5   hold the Borrower Trust liable for any fees that he incurred in
  

 6   a case that he didn't even bring to conclusion.
  

 7            As far as the legal basis for the claims, I just spoke
  

 8   a bit about damages because that seems to me to be such a huge
  

 9   component of the case.  But obviously, with respect to the
  

10   claims, each of those claims requires that the claimants be
  

11   able to prove damages.  But in addition to that, with respect
  

12   to the breach-of-contract claim, that claim requires
  

13   performance by the party alleging breach.  And here we have
  

14   some facts that are not contested.  Mr. Reed does not contest
  

15   the fact that he didn't pay on the mortgage.  He is perhaps not
  

16   specific as to the month but has admitted that early 2008 he
  

17   was not paying on the mortgage.
  

18            THE COURT:  May I ask you this, Ms. Hager:  did the
  

19   mortgage require that Mr. Reed be given a minimum of thirty
  

20   days' notice before the commencement of a foreclosure action?
  

21            MS. HAGER:  Yes.  The terms of the mortgage do provide
  

22   that.
  

23            THE COURT:  How can it be that if Mr. Reed was in
  

24   breach of his obligation to pay, that the noteholder or the
  

25   loan servicer would be excused from complying with the
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 1   requirement that it give advance notice of filing a foreclosure
  

 2   action?  It seems to me that that can't be right, I mean,
  

 3   because if that were true, the provision in the mortgage
  

 4   requiring thirty days' advance notice before bringing a
  

 5   foreclosure action would be utterly meaningless, because the
  

 6   only circumstance in which you could bring a foreclosure action
  

 7   is if the borrower was in default.
  

 8            MS. HAGER:  Well, I don't disagree with that, Your
  

 9   Honor, and I don't believe that --
  

10            THE COURT:  So how can you argue that Mr. Reed's
  

11   breach excused -- assuming the existence of a contract as to
  

12   which one of the debtors was a party or chargeable as a party,
  

13   how is it that you can argue that Mr. Reed's breach would
  

14   excuse GMACM from complying with the specific requirement in
  

15   the mortgage about advance notice before bringing the mortgage
  

16   foreclosure action?
  

17            MS. HAGER:  Well, Your Honor, I don't believe that we
  

18   are arguing that here today.  I believe that -- it's not our
  

19   position that that performance was excused.  That issue was
  

20   litigated in the foreclosure case below and it was determined
  

21   that GMAC was not properly positioned to bring the foreclosure
  

22   action, and that case was dismissed.  So I don't think I could
  

23   stand here today and argue that it was okay.
  

24            THE COURT:  So what is your argument, then, about --
  

25   what is it that you believe your client was excused from doing
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 1   by virtue of Mr. Reed's breach by nonpayment?
  

 2            MS. HAGER:  Well, I think, Your Honor, the argument is
  

 3   simply that it couldn't have been a breach-of-contract claim by
  

 4   virtue -- or you can't have a breach-of-contract claim by
  

 5   virtue of the fact that he breached first.  And that's
  

 6   inherently --
  

 7            THE COURT:  How can that be?  That's exactly the
  

 8   point.  There's a mortgage document; it has a requirement that
  

 9   you give thirty days' advance notice.  If you didn't do that,
  

10   you seem to be arguing that your breach is -- when I say
  

11   "your", obviously your client, and your client is the Trust,
  

12   which is the successor, so excuse the shorthand.
  

13            How can it be that GMACM would be excused from
  

14   complying with the contractual requirement if Mr. Reed was in
  

15   breach of his obligation to pay?  I mean, it just -- it utterly
  

16   is nonsensical.  It can't be that nonpayment of the mortgage
  

17   excuses the mortgagee or its loan servicer from complying with
  

18   a contractual obligation of notice.  You have any authority for
  

19   that?
  

20            MS. HAGER:  Your Honor, I don't believe that we're
  

21   arguing that my client's performance, specifically their
  

22   obligation to send a notice, was excused.
  

23            THE COURT:  What are you arguing is excused?
  

24            MS. HAGER:  Well, the argument is that the claimants
  

25   cannot fulfill their prima facie breach-of-contract case --
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 1   claim, because one of the elements is missing, and that is the
  

 2   element that the party asserting the breach needed to have
  

 3   performed in the first instance.
  

 4            THE COURT:  We're talking in circles.
  

 5            No, Mr. Reed, you had your chance to make an opening
  

 6   statement.
  

 7            Okay.  We're talking in circles.  But go on with your
  

 8   argument.
  

 9            MS. HAGER:  Okay.  Thank you, Your Honor.
  

10            With respect to the counts for negligence and
  

11   violation of the Consumer Fraud Act, the claimants focus on the
  

12   foreclosure and the corresponding lis pendens.  But the
  

13   evidence is clear that GMAC was not entitled to proceed with
  

14   the foreclosure; that's not in dispute that the case was
  

15   dismissed without prejudice.
  

16            THE COURT:  Did GMACM have standing -- put aside the
  

17   FFA.  Did GMACM have standing to commence a foreclosure action
  

18   against the Reeds at the time that it did commence it?
  

19            MS. HAGER:  Well, the complaint in the foreclosure was
  

20   amended, specifically -- I'll take a step back.  I think the
  

21   issue at the hearing on this matter previously was that there
  

22   was a provision in paragraph 4 of the complaint, which stated
  

23   that GMAC -- GMACM was the owner of the note and mortgage, and
  

24   that presented an issue because it conflicted with a provision
  

25   in Ms. Delehey's declaration to the contrary.
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 1            Now, there is, and there was, an amended complaint,
  

 2   which was not discussed at that hearing, in which the amendment
  

 3   to the complaint changed paragraph 4 of the complaint to state
  

 4   that GMACM was the assignee of the mortgage.  So --
  

 5            THE COURT:  Go ahead.
  

 6            MS. HAGER:  So by virtue of that correction of what
  

 7   was otherwise a misstatement, GMAC remedied that issue and
  

 8   should have been entitled to proceed with respect to the issue
  

 9   of standing.  But again, that case was dismissed without
  

10   prejudice, so --
  

11            THE COURT:  Well, let me ask you, because actually
  

12   when I saw the amendment, and particularly the reliance on an
  

13   assignment signed by Mr. Stephan, my antenna went up and it
  

14   appeared to me that perhaps GMACM committed a fraud on the
  

15   Court, beyond its failure to serve notice under the FFA.  So
  

16   let me ask my question again:  at the time that GMACM filed its
  

17   complaint, assuming that it gave notice under the FFA, did it
  

18   have standing to proceed with the foreclosure action against
  

19   the Reeds?
  

20            MS. HAGER:  Well, there are two ways that GMAC
  

21   Mortgage could have had standing:  one is if it was the
  

22   assignee of the mortgage, and the other is if it was the holder
  

23   of the note.
  

24            THE COURT:  Well, I don't think so.  I don't think so.
  

25   New Jersey, I believe, follows the rule that most states do,
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 1   that the mortgage follows the note.  You agree with that?
  

 2            MS. HAGER:  I do.
  

 3            THE COURT:  First I would note that the assignment
  

 4   signed by Mr. Stephan occurred after the -- it was sometime
  

 5   after the case was filed, not before.  That assignment purports
  

 6   to assign the note and the mortgage from MERS, but I've seen
  

 7   nothing to indicate that MERS ever had an interest in the note.
  

 8   Don't believe it did.  Even if Mr. Stephan -- you agree
  

 9   Mr. Stephan was an employee of GMAC?
  

10            MS. HAGER:  Yes, Your Honor.
  

11            THE COURT:  He signed the assignment on behalf of
  

12   MERS, correct?
  

13            MS. HAGER:  He did, Your Honor.  He had signing
  

14   authority for MERS.
  

15            THE COURT:  Okay.  You agree he would only have the
  

16   authority to assign for MERS what MERS owned, correct?
  

17            MS. HAGER:  He would have authority to sign for that
  

18   which MERS was the nominee.
  

19            THE COURT:  The only thing MERS -- I looked at the
  

20   documents carefully; the only thing MERS was the beneficiary of
  

21   was the mortgage, not the note.
  

22            MS. HAGER:  Agreed.
  

23            THE COURT:  And therefore, MERS couldn't assign the
  

24   note; do you agree with that?
  

25            MS. HAGER:  Yes, Your Honor.
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 1            THE COURT:  And New Jersey law would require that the
  

 2   moving party -- that the party that filed the foreclosure
  

 3   action have a right to proceed on behalf of the noteholder, if
  

 4   it didn't actually own the note itself; do you agree with that?
  

 5            MS. HAGER:  I'm sorry, would you repeat that?
  

 6            THE COURT:  GMACM could not file a foreclosure action
  

 7   against Mr. Reed unless it demonstrated that it either was the
  

 8   noteholder if it held, for example, the original of a note
  

 9   endorsed in blank, or if it had an assignment of the note from
  

10   the noteholder.  You agree with that?
  

11            MS. HAGER:  Yes, Your Honor.
  

12            THE COURT:  And did GMACM have either of those things?
  

13            MS. HAGER:  Your Honor, as I stand here today, it's a
  

14   difficult question to ask (sic), because the note is not static
  

15   in time.  And the copies of the note that we have have been
  

16   subsequently endorsed, and the original note today has been
  

17   subsequently endorsed.  A lot of time has gone by since 2008.
  

18            THE COURT:  At some point, Metrocities assigned the
  

19   note to GMAC Bank, which is not any of the debtors in this
  

20   case, correct?
  

21            MS. HAGER:  Yes, Your Honor.
  

22            THE COURT:  And do you know when that occurred?
  

23            MS. HAGER:  I do not.
  

24            THE COURT:  And GMAC Bank at some point assigned the
  

25   note to RFC, correct?
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 1            MS. HAGER:  Yes, Your Honor.
  

 2            THE COURT:  And is there -- I mean, I haven't heard
  

 3   the proof yet, but when I looked at the documents, the exhibits
  

 4   that were submitted, particularly when I looked at the amended
  

 5   complaint that was filed, standing has to be as of the time you
  

 6   filed the case, not after.  And so you would agree that GMAC
  

 7   did not have standing to file the foreclosure action on the
  

 8   date it was filed, correct?
  

 9            MS. HAGER:  Well, I can't agree to that.  I do agree
  

10   with Your Honor's observation as to the date on the assignment
  

11   of mortgage.  However, it's our position that the second way in
  

12   which GMAC Mortgage could have had standing is if it was the
  

13   holder of the original note --
  

14            THE COURT:  Okay, you're going to put on a witness to
  

15   testify they were the holder of the original note?
  

16            MS. HAGER:  Well, I can't, again, because of the issue
  

17   of timing and how much time has gone by and the fact that the
  

18   original note has been subsequently endorsed.  But it's our
  

19   position that, because the foreclosure case was dismissed
  

20   without prejudice, that we don't need to get into the issue of
  

21   standing.  There's no dispute that there was a problem with
  

22   asserting the foreclosure.  That's not disputed.  They couldn't
  

23   go forward with the foreclosure and it was dismissed.
  

24            THE COURT:  Well, but Mr. Reed is asserting several
  

25   claims, the negligence claim, for example, and you dispute
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 1   whether there was a duty.  Are you telling me that a loan
  

 2   servicer does not owe a duty to a borrower that when it files a
  

 3   foreclosure action, it actually has standing and authority to
  

 4   file the action?  It can just -- doesn't matter -- if Mr. Reed
  

 5   was in default, it wouldn't matter whether GMAC had standing or
  

 6   not; they could just go ahead and file the foreclosure action?
  

 7   That's your position?
  

 8            MS. HAGER:  No.  No.  Of course that's not our
  

 9   position.  Obviously, the servicer should be able to meet all
  

10   of the components required by law.  So it's certainly not our
  

11   position that they could just --
  

12            THE COURT:  And you agree that you can't --
  

13            MS. HAGER:  -- go ahead --
  

14            THE COURT:  -- you can't demonstrate that they could
  

15   satisfy all the requirements of law at the time they filed the
  

16   foreclosure action?
  

17            MS. HAGER:  No.  And the lower court said that too,
  

18   that --
  

19            THE COURT:  Well, they focused -- the lower court
  

20   focused solely on the FFA, that GMACM was unable to demonstrate
  

21   that it gave Mr. Reed the notice that a state statute required.
  

22   The state court had no reason at that time -- I don't know
  

23   whether the argument was made, but it certainly jumped out at
  

24   me when I looked at the documents, and particularly when I saw
  

25   the amended complaint, which you provided, that attached the
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 1   post-dated assignment from Mr. Stephan, a notorious
  

 2   robo-signer.  It wasn't you, but one of the other counsel for
  

 3   the Trust has acknowledged that something like 400 foreclosures
  

 4   based on documents signed by Mr. Stephan were vacated even
  

 5   after a foreclosure occurred.  It's very troubling.
  

 6            Go ahead with your opening statement.
  

 7            MS. HAGER:  Sure.  Thank you, Your Honor.
  

 8            THE COURT:  I say that all -- and I've said this
  

 9   before, but to put it on the record:  you're representing the
  

10   Trust, which is a successor to GMAC.  You were not involved --
  

11   you weren't involved in the original foreclosure action,
  

12   correct?
  

13            MS. HAGER:  That's correct, Your Honor.
  

14            THE COURT:  And Morrison Foerster was not involved in
  

15   the original foreclosure action.  You take your clients as you
  

16   find them, but the facts are as they are and perhaps difficult
  

17   to assemble.  So I don't mean, by my questioning, to suggest
  

18   that you've done anything improper.  It's just it's what you're
  

19   stuck with.
  

20            MS. HAGER:  Sure.  Absolutely, Your Honor.
  

21            Bear with me for a moment.
  

22            THE COURT:  Go ahead.
  

23            MS. HAGER:  Given our conversation --
  

24            THE COURT:  Sure.
  

25            MS. HAGER:  -- I want to make sure I don't --
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 1            THE COURT:  Yeah.
  

 2            MS. HAGER:  -- duplicate --
  

 3            THE COURT:  That's fine.
  

 4            MS. HAGER:  Your Honor, no one disputes that the
  

 5   claimants were in default at the time the complaint was filed,
  

 6   and no one disputes that the prerequisites for filing the
  

 7   complaint hadn't been met.  And the question for the Court to
  

 8   decide in light of the foreclosure court's order is whether the
  

 9   filing is negligent or violated the Consumer Fraud Act.  And
  

10   it's our position that the simple answer to that is no, the
  

11   filing was not negligent, because there was no duty and no
  

12   damages.
  

13            THE COURT:  What do you base the no-duty on?  Because
  

14   it seems to me that the FFA -- there's no private right of
  

15   action; I understand that.  But the existence of duty under New
  

16   Jersey law, certainly the violation -- this is from a case,
  

17   Braitman v. Overlook Terrace:  "A violation of statutory duty
  

18   of care is not conclusive on the issue of negligence in a civil
  

19   action but it is a circumstance which the trier of fact should
  

20   consider in assessing a liability."  Do you agree with that
  

21   statement?
  

22            MS. HAGER:  I do agree with the quote, yes.
  

23            THE COURT:  And --
  

24        (Pause)
  

25            THE COURT:  There's a New Jersey Supreme Court case
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 1   from 1982, Di Cosala v. Kay, which said, "The most common test
  

 2   of negligence is whether the consequences of the alleged
  

 3   wrongful act were reasonably to be foreseen as injurious to
  

 4   others coming in the range of such acts."  And so on the issue
  

 5   of duty, if the only thing -- and it might be enough, but if
  

 6   the only thing were the FFA issue, the Court might come to one
  

 7   conclusion.  But after seeing a post-dated -- when I say "post-
  

 8   dated", post-dated after the commencement of the foreclosure
  

 9   action -- assignment signed by Mr. Stephan signing on behalf of
  

10   MERS, but you acknowledge -- and I've heard before in other
  

11   cases that Mr. Stephan was an employee of GMACM -- and you're
  

12   being -- you've acknowledged you're unable to put in any proof
  

13   that GMACM either held the original note or was an assignee of
  

14   the original note or was given written authority on behalf of
  

15   the noteholder to commence the action.
  

16            What seems to me clear is, at the time that the
  

17   foreclosure action was filed, not only because of the lack of
  

18   compliance with the FFA but because of the lack of standing,
  

19   GMACM couldn't bring that action.  They commenced a foreclosure
  

20   against the Reeds, who were in default.  No question about it;
  

21   they were in default.  But a mortgage servicer doesn't get
  

22   absolved from responsibility or liability solely because a
  

23   borrower is in default.  It has to comply with the law before
  

24   it commences a foreclosure action.  And GMACM didn't do that.
  

25   And when they sought to serve the subsequent notice after this

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 24 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 24

  
 1   issue of the FFA came up, the court still dismissed the action.
  

 2            So it was arguably a wrongful-foreclosure action, not
  

 3   just because of the violation of the FFA notice requirement,
  

 4   but because of standing, because of a document signed by
  

 5   Mr. Stephan which appears on its face -- unless you can show
  

 6   that MERS owned an interest in the note, it couldn't assign the
  

 7   note, and that's what Mr. Stephan purported to do.  He couldn't
  

 8   do that.  And that was presented to the New Jersey court with
  

 9   the amended complaint, in an effort to salvage a foreclosure
  

10   case.
  

11            Go ahead.
  

12        (Pause)
  

13            MS. HAGER:  What the Borrowers' Trust will prove is
  

14   the claimants' receipt of a substantial amount of funds that
  

15   flowed through the attempts to sell the property.
  

16   Specifically, there was a 400,000-dollar cash payment that was
  

17   paid to the Reeds by Mr. Cooper so that he could move into the
  

18   property and have an option to purchase the property.
  

19   Mr. Cooper subsequently paid another 50,000 dollars over the
  

20   period of two months, to remain in the property.  The idea
  

21   behind that was he was trying to buy the property and didn't
  

22   have the money to buy it outright.  Nevertheless, Mr. Cooper
  

23   ended up defaulting on the agreement, subsequently was evicted,
  

24   but the claimants kept that 450,000 dollars.
  

25            With respect to the first agreement of sale on the
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 1   property with the Jacobses, there was a dispute that stemmed
  

 2   from the assertion of the Jacobses of their right to cancel the
  

 3   contract because the house didn't appraise and they weren't
  

 4   able to get financing.  The Reeds did not accept the attempt to
  

 5   cancel the contract and would not return the Jacobses' funds;
  

 6   they had 50,000 dollars on deposit.  So the Jacobses ended up
  

 7   suing the claimants.  In connection with that case, the
  

 8   claimants countersued a number of counterparties, including the
  

 9   appraiser TD Bank, and the realtor B.T. Edgar.
  

10            The court ended up finding that the Jacobses were
  

11   entitled to cancel the contract, because in fact the house did
  

12   not appraise for the amount that they agreed to in the
  

13   agreement of sale.  But after that judgment was entered,
  

14   Mr. Reed was left with his counterclaims and he settled with
  

15   those counterclaimants.  I don't know the amounts of all the
  

16   settlements, but one with TD Bank was for 22,500 dollars.
  

17            And the reason that that's relevant goes to -- all
  

18   goes to timing, because the 400,000 dollars and the 50,000
  

19   dollars are were paid at the end of 2008, at a time after the
  

20   foreclosure complaint had been filed but at a time when
  

21   Mr. Reed admitted that he had plenty of money to bring the
  

22   account current; he didn't do so; he chose to use that money
  

23   differently.  The 22,500 was paid the following year but,
  

24   still, the same idea there that there was a failure to mitigate
  

25   damages.
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 1            The foreclosure court dismissed the foreclosure, and
  

 2   we all know that there was an issue with GMACM proving its
  

 3   entitlement to foreclose.  But the reality is that that doesn't
  

 4   give claimants carte blanche to file an action and just wait
  

 5   around for some sort of resolution and then withdraw the action
  

 6   and just the whole time taking the position that GMACM or its
  

 7   successor --
  

 8            THE COURT:  Well, he --
  

 9            MS. HAGER:  -- were not entitled to get paid.
  

10            THE COURT:  Ms. Hager, as I understand it, and we'll
  

11   hear evidence about it, but -- and maybe you dispute this, that
  

12   he withdrew his affirmative action against GMACM to participate
  

13   in the Federal Reserve Bank's independent foreclosure review.
  

14   Do you agree or disagree with that?
  

15            MS. HAGER:  That is what he has testified to.
  

16            THE COURT:  Okay.  All right.  Go ahead.
  

17            MS. HAGER:  So it's simply our position that as a
  

18   direct result of the attempts to sell the property, that the
  

19   Reeds netted nearly a half a million dollars and didn't use
  

20   that to bring the mortgage current, in addition to the fact
  

21   that they haven't paid on the mortgage for a number of years
  

22   and still own the house, which I mentioned previously.
  

23            So in sum --
  

24            THE COURT:  None of that money was due to GMACM.  It
  

25   would have been the mortgagee who suffered the loss, not GMACM,
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 1   correct?
  

 2            MS. HAGER:  That's right as we stand here today.
  

 3   Sure.  The new --
  

 4            THE COURT:  Which never was GMACM?
  

 5            MS. HAGER:  I'm sorry?
  

 6            THE COURT:  GMACM never owned the note?
  

 7            MS. HAGER:  I'm not taking that position, and
  

 8   certainly, as the servicer --
  

 9            THE COURT:  You're not taking the posi -- wait, wait,
  

10   let -- is it your position that GMACM ever owned this note?
  

11   Are you going to offer --
  

12            MS. HAGER:  I cannot --
  

13            THE COURT:  Let me say -- are you going to offer any
  

14   evidence -- the notes -- the copies of the notes that I've
  

15   seen -- there's no note that I've seen that shows an
  

16   endorsement or a transfer to GMACM; correct?
  

17            MS. HAGER:  That's correct, Your Honor.
  

18            THE COURT:  All right.  You're not -- are you
  

19   intending to offer any evidence that GMACM owned the note at
  

20   any point in time?
  

21            MS. HAGER:  No, Your Honor.
  

22            THE COURT:  Okay.  Go ahead.
  

23            MS. HAGER:  And it is true that as of today that
  

24   there's a different servicer.
  

25            THE COURT:  Right.
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 1            MS. HAGER:  But to Your Honor's point, at all times
  

 2   prior to recent history, GMACM was at least the servicer and,
  

 3   therefore, the entity collecting the payments.
  

 4            THE COURT:  Right.
  

 5            MS. HAGER:  So, notwithstanding the fact that there's
  

 6   a different servicer today, at all relevant times prior, the
  

 7   payments were due to GMAC Mortgage.
  

 8            In sum, the claimants will be unable to successfully
  

 9   prove entitlement, to prevail on the proofs of claim, and the
  

10   objection should be sustained and the claims disallowed.
  

11            THE COURT:  Thank you very much, Ms. Hager.
  

12            MS. HAGER:  Thank you, Your Honor.
  

13            THE COURT:  Mr. Reed, call your first witness.
  

14            MR. REED:  Your Honor, Mr. Murdock.
  

15            THE COURT:  Mr. Murdock, if you'd come up to the
  

16   witness stand and be sworn.  Okay?
  

17            MR. REED:  And, Your Honor, I --
  

18            THE COURT:  Just -- let's just stop for a minute.
  

19   Okay, move the microphone closer to you, because we have to
  

20   make sure that we're picking up your questions.
  

21            Okay, if you'd raise your right hand, Mr. Murdock.
  

22        (Witness sworn)
  

23            THE COURT:  All right, please have a seat,
  

24   Mr. Murdock.
  

25            All right, Mr. Reed, what'd you want to say?
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 1            MR. REED:  I've been informed that Ms. Donati and
  

 2   Mr. Evans (sic) should be here shortly after lunch.
  

 3            THE COURT:  All right, let's proceed with Mr. Murdock.
  

 4            MR. REED:  I have two --
  

 5            THE COURT:  Before you begin --
  

 6            Why don't you tell us your full name, Mr. Murdock.
  

 7            THE WITNESS:  My name is Drew David Murdock.
  

 8            THE COURT:  And why don't give me either your business
  

 9   or home address, whichever you prefer.
  

10            THE WITNESS:  My home address is 6166 Robin Drive,
  

11   Mays Landing, New Jersey 08330.
  

12            THE COURT:  Thank you very much.
  

13            All right, go ahead, Mr. Reed.
  

14            MR. REED:  Your Honor, I --
  

15            THE COURT:  Hold on, hold on, hold on.  You got to
  

16   pull the microphone -- either get yourself closer to the
  

17   microphone -- the microphone's --
  

18            MR. REED:  Is that better?
  

19            THE COURT:  -- fixed in place.  That's okay.  I want
  

20   to make sure we get a clear record; that's why, Mr. Reed, you
  

21   need to speak into the microphone.
  

22            And, Mr. Murdock, you need to speak into the
  

23   microphone.  Okay?
  

24            MR. REED:  Okay.
  

25            THE COURT:  Go ahead.
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 1   DIRECT EXAMINATION
  

 2   BY MR. REED:
  

 3   Q.   I have two questions.
  

 4            THE COURT:  Ask them one at a time.
  

 5   Q.   First question -- actually, maybe three.
  

 6        Mr. Murdock, was there a time in early summer 2008,
  

 7   shortly after our house was in foreclosure, that you were in
  

 8   our kitchen and you heard conversations between my wife and I?
  

 9   A.   Yes.
  

10            MS. HAGER:  Objection.
  

11            THE COURT:  He can answer that yes or no.  He answered
  

12   yes.
  

13   Q.   Mr. Murdock, did you -- do you recall if I made any
  

14   promises to my wife during that time that you may have visited
  

15   us in our -- in early summer 2008?
  

16            THE COURT:  Hold on --
  

17            MS. HAGER:  Objection.
  

18            THE COURT:  -- Mr. Murdock.
  

19            MS. HAGER:  Calls for hearsay.
  

20            THE COURT:  Sustained.
  

21            "Sustained" means you can't answer the question.
  

22   Okay?
  

23            THE WITNESS:  Okay.
  

24            THE COURT:  See, anything -- I'm not going to give
  

25   you -- I'm not instructing you about the law, Mr. Reed; I
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 1   recognize you're a pro se party without counsel.  But you can't
  

 2   inquire about an out-of-court statement made by yourself or by
  

 3   Mr. Murdock in Mr. Murdock's presence; that's hearsay and I've
  

 4   sustained the objection to it.
  

 5            Go ahead with your next question
  

 6            MR. REED:  Your Honor, I understood there to be an
  

 7   exception to hearsay in terms of motive or intent.
  

 8            THE COURT:  Mr. Reed, ask your next question.  I've
  

 9   sustained the objection.
  

10            MR. REED:  I have no further questions for the
  

11   witness.
  

12            THE COURT:  All right.  Any cross-examination?
  

13            MS. HAGER:  No, Your Honor.
  

14            THE COURT:  All right, you're excused, Mr. Murdock.
  

15            Call your next witness.
  

16            MR. REED:  Your Honor, I'm not sure how to handle -- I
  

17   am the witness.
  

18            THE COURT:  So what you need to do -- you had
  

19   certainly indicated, before, your intention to testify and you
  

20   have the absolute right to do that.  You need to do it from the
  

21   witness stand.  Bring with you any documents that you wish to
  

22   use.  You've pre-marked exhibits, and what you'll have to do --
  

23   I've indicated previously I'm going to permit you to testify in
  

24   what's referred to as the narrative form, rather than --
  

25   there's no lawyer to ask you questions.  I'm not going to
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 1   require you to frame questions to yourself.  I'm going to
  

 2   permit you to testify about the facts relevant to the claims.
  

 3   It may be that at various points Ms. Hager is going to have
  

 4   objections to something you've said.  Because she can't object
  

 5   before the question where you're testifying in narrative form,
  

 6   I'm going to permit her to object after you make a statement.
  

 7   It may result in me striking -- indicating that I'm going to
  

 8   strike a portion of your testimony.  The transcript will show
  

 9   what you've said and what her objection is and what my ruling
  

10   is, but you do need to testify from the witness stand.
  

11            So if you want to get yourself regrouped up there.
  

12   Bring with you whatever documents you intend to use.  If you
  

13   have notes that you want to use, you're certainly permitted to
  

14   do that.  If you use notes as part of your testimony, you're
  

15   going to have to show them to Ms. Hager if she wants to see
  

16   them.  You'll do that before the cross-examination, not while
  

17   you're in the midst of testifying.
  

18            So I'm just alerting you that, yes, you can bring
  

19   notes that you want to look at while you're testifying but, if
  

20   you refer to the notes, then Ms. Hager's going to have an
  

21   opportunity to look at them after you finish testifying.
  

22            So you need to -- if you're going to testify, you need
  

23   to come up to the witness stand; you'll be sworn.  Bring your
  

24   exhibits.  You can -- as you're explaining to me whatever it is
  

25   you want to testify to, if you're going to refer to exhibits,
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 1   refer to them by the exhibit number or letter.  You're using
  

 2   numbers.  You'll refer to them by the exhibit number.  And
  

 3   exhibits need to be offered in evidence for them to be
  

 4   admissible -- to be admitted in evidence.  And Ms. Hager'll
  

 5   have an opportunity -- she has your exhibits and she will
  

 6   undoubtedly have an objection to some.  If you offer Exhibit 3
  

 7   and she has an objection, she'll tell me her objection and I'll
  

 8   rule on it.
  

 9            So not everything you pre-marked is -- none of it is
  

10   in evidence until you actually offer it in evidence.  That's
  

11   how the trial proceeds.  So if you want to take a few minutes
  

12   to get yourself up to the witness stand, you need to do that,
  

13   you need to be sworn, bring your exhibits with you, and I'll
  

14   permit you to testify as to the basis of your claims.  Okay?
  

15            MR. REED:  Your Honor, will I be able to bring some
  

16   and then come back for more?
  

17            THE COURT:  Take them all, okay, because it'll speed
  

18   things up.  I'll let you -- we'll take -- I'll tell you what:
  

19   we'll take a break until -- a short recess until 10 o'clock.
  

20   Get your documents situated up there at the witness stand.
  

21   Bring anything -- anything you're going to want to refer to in
  

22   your testimony, bring it with you.  And I'm explaining, if
  

23   you're going to offer anything -- if you're going to use an
  

24   exhibit, if you're going to offer it into evidence, you have to
  

25   actually tell me that you're offering whatever the exhibit
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 1   number is.  Ms. Hager'll have an opportunity to object to it if
  

 2   she wishes, and I'll rule on the objections.  If I sustain the
  

 3   objection, it's not in evidence.  If I overrule the objection,
  

 4   it'll come into evidence.  Okay, that's how we'll proceed.
  

 5            So we'll just take, like, about a six-minute recess,
  

 6   okay?  Get yourself resettled up there, okay?
  

 7            MR. REED:  Thank you, Your Honor.
  

 8            THE COURT:  And you don't need to put your jacket on,
  

 9   or anything.  You can take water with you.  Okay?
  

10            MR. REED:  Thank you, sir.
  

11        (Recess from 9:52 a.m. until 10:03 a.m.)
  

12            THE COURT:  All right, please be seated.
  

13            Mr. Reed, go ahead up to the witness stand.  Before
  

14   you sit down up there, you'll have to raise your right hand to
  

15   be sworn.
  

16        (Witness sworn)
  

17            THE COURT:  All right, please have a seat, Mr. Reed.
  

18   Okay, just make sure you pull the microphone as close to you as
  

19   you -- you're pretty close to it; that should be -- no, pull it
  

20   near you.  That's it.
  

21            All right, Mr. Reed, why don't you begin.  And if
  

22   Ms. Hager rises to raise an objection, just stop and let her
  

23   raise your objection.  Okay?  All right, this is your
  

24   opportunity to provide your direct testimony, Mr. Reed.
  

25            MR. REED:  Your Honor, I have a housekeeping about a

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 35 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 35

  
 1   piece of evidence that's been sent to the Court, by TD Bank,
  

 2   instead of provided to me.
  

 3            THE COURT:  Nothing was filed this morning, Mr. Reed.
  

 4   Do you have a copy of what it is that --
  

 5            Ms. Hager, do you have anything from TD Bank?
  

 6            MS. HAGER:  No, Your Honor.  And obviously we would
  

 7   object to the admissibility of anything that's being shown here
  

 8   today that I didn't previously see.
  

 9            MR. REED:  Your Honor, it is a -- it is the
  

10   authentication of those letters from TD's legal department, the
  

11   correspondence that you said if it was provided at trial and
  

12   they were authenticated.  It took TD Bank this entire time.
  

13   And I received the correspondence this morning, a text message,
  

14   that their legal department overnighted them Friday to the
  

15   Clerk's Office.  And I've alerted the clerk this morning first
  

16   thing to look for them.  That's why I have someone here to keep
  

17   going to check when it would come in.
  

18            THE COURT:  Well, my courtroom deputy can hear what's
  

19   going on in the courtroom; I'd like her to check with the
  

20   Clerk's Office again and see whether anything was received
  

21   today in the Clerk's Office from TD Bank.  As of the time I
  

22   took the bench, there was nothing, Mr. Reed.
  

23            So go ahead with your testimony and we'll see what
  

24   happens.  Even -- go ahead with your testimony.
  

25            MR. REED:  First count I think I would like to
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 1   discuss, Your Honor, is the breach-of-contract count.  And I
  

 2   believe the relevant contract -- contracts, plural, to this
  

 3   case are in the declaration -- or exhibits of the declaration
  

 4   of Lauren Graham Delehey in support of a ResCap Borrowers'
  

 5   Claims objection to my proofs of claim.  I believe that they
  

 6   contain the mortgage contract and the note contract, and I just
  

 7   want to take a moment and try and find which one; it's either
  

 8   Exhibit 9 or 10.  So it might take me a few moments to find
  

 9   them.
  

10            THE COURT:  I have your exhibit binder in front of me
  

11   and I see what you've listed as 9 and 10 are two of the Delehey
  

12   declarations --
  

13            MR. REED:  Um-hum.
  

14            THE COURT:  -- the first, the May 29th, 2014
  

15   declaration, and the supplemental Delehey declaration of July
  

16   3, 2014.
  

17        (Pause)
  

18            MS. HAGER:  Your Honor, it's a couple.  The note and
  

19   mortgage were attached to the supplemental declaration, which
  

20   is Mr. Reed's Exhibit 10.
  

21        (Pause)
  

22            MR. REED:  Your Honor, I'd first like to point out to
  

23   the Court that a note is a contract in and of itself; it's a
  

24   separate contract requiring separate execution.  As a matter of
  

25   fact, I'm the party to the note.  My wife is not a party to the
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 1   note.  It's just evidence that they're indeed separate, besides
  

 2   being physically separate, signed separately by separate
  

 3   parties.  The fundamental reason for that is a note is a
  

 4   negotiable instrument that doesn't contain an obligation from
  

 5   the lender to a borrower.
  

 6            THE COURT:  Okay, Mr. Reed, after all the evidence is
  

 7   completed, you'll have a chance to make whatever legal
  

 8   arguments.  Now --
  

 9            MR. REED:  Okay.
  

10            THE COURT:  Now is the time during the trial when each
  

11   side is entitled to provide the evidence, not the arguments
  

12   about the evidence.  So the evidence are the facts that you
  

13   want to tell us about, not whatever legal conclusion you think
  

14   derives from that.
  

15            MR. REED:  Not what they mean.
  

16            THE COURT:  Not what they mean, but to tell me -- this
  

17   is your chance to explain the facts as you lived them.  I'm
  

18   trying to give you a little leeway.  I understand you're not a
  

19   lawyer.  But what the meaning of the documents is, if it's
  

20   relevant, your understanding of the meaning.  But at this point
  

21   I'm not sure that's the relevant issue.  If you're looking
  

22   at -- and Ms. Hager pointed out that attached to the
  

23   supplemental declaration of Ms. Delehey is a copy of the
  

24   mortgage and of the note.  And while you indicated that only
  

25   you signed the note, in fact there's an interest-only addendum
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 1   to adjustable-rate note, and that is signed by your wife as
  

 2   well as by yourself.
  

 3            MR. REED:  Hmm.
  

 4            THE COURT:  But now is the time to talk about the
  

 5   facts, okay?  Are these the two documents you were looking for,
  

 6   the mortgage and --
  

 7            MR. REED:  They are.
  

 8            THE COURT:  Okay.
  

 9            MR. REED:  So there are two separate contracts, I
  

10   believe is the fact.  And although -- I'm trying to think of
  

11   how I can do this.
  

12            THE COURT:  Well, first off, do you want to offer
  

13   these two documents?  It's actually three documents because the
  

14   adjustable-rate riders is in there.  The documents which are in
  

15   your binder, marked as Exhibit 10, are you offering them in
  

16   evidence?
  

17            MR. REED:  Yes.
  

18            THE COURT:  Okay, any objection?
  

19            MS. HAGER:  No, Your Honor.
  

20            THE COURT:  All right.  Exhibit 10 is in evidence.
  

21   (Mortgage for Reed residence, fixed/adjustable-rate rider, and
  

22   interest-only addendum were hereby received into evidence as
  

23   Reed's Exhibit 10, as of this date.)
  

24            THE COURT:  Okay.  And, I mean, I'm not trying to tell
  

25   you how to proceed, Mr. Reed.  View it as your time to tell the
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 1   story from your perspective.  It has to be competent evidence
  

 2   that you're offering.  You'll have a chance, at the conclusion
  

 3   of all the evidence, to make your arguments about it.
  

 4            So what I now have in front of me in evidence is the
  

 5   mortgage, which appears to be signed by both you and your wife.
  

 6   And then attached to the mortgage is the fixed/adjustable-rate
  

 7   rider; that appears to be signed by both you and your wife.
  

 8   And then there's an interest-only addendum, which again is
  

 9   signed by you and your wife.  And there're sort of multiple
  

10   copies of some of these documents.
  

11            So why don't you just try and tell us -- look, you
  

12   asserted claims, you had originally asserted defenses to the
  

13   mortgage foreclosure action, then you filed your own
  

14   independent action.  That's what your proofs of claim relate
  

15   to.  And now is the time for you to tell us what are the facts
  

16   that you believe support your claim, okay?  I'm going to give
  

17   you some leeway, but this is not the time for legal argument
  

18   about what you think the documents mean, okay?
  

19            MR. REED:  In 2008 we were served with a foreclosure
  

20   complaint, and I have gotten no notice for that complaint that
  

21   it was coming -- imminently coming.  Our contract that was just
  

22   entered into evidence --
  

23            THE COURT:  You're talking about the note?
  

24            MR. REED:  The mortgage contra --
  

25            THE COURT:  The mortgage, okay.
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 1            MR. REED:  The mortgage --
  

 2            THE COURT:  Uh-huh.
  

 3            MR. REED:  -- contract, not the note.  The mortgage
  

 4   contract, in paragraph 15 --
  

 5        (Pause)
  

 6            MR. REED:  Your Honor, I didn't know if you need to
  

 7   read paragraph 15.
  

 8            THE COURT:  I've read it.
  

 9            MR. REED:  Okay.  It requires that I be served with
  

10   notice.  And turn -- oh, I'm -- paragraph 22 of the mortgage
  

11   contract --
  

12            THE COURT:  Go ahead.  I'm paying attention.
  

13            MR. REED:  Oh --
  

14            THE COURT:  Just go ahead with your explaining.
  

15            MR. REED:  -- seems to mention a requirement to have
  

16   notice sent, including incorporating the requirements of the
  

17   state Fair Foreclosure Act.  Paragraph 20 of the mortgage
  

18   contract --
  

19            THE COURT:  Yes.
  

20            MR. REED:  -- the section -- the second paragraph of
  

21   that section says that "Neither Borrower or Lender may
  

22   commence, join or be joined to any judicial action".  Do you
  

23   see that, that --
  

24            THE COURT:  Yes, I do.
  

25            MR. REED:  So I was surprised to receive a foreclosure
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 1   action when I hadn't received any notice pursuant to the
  

 2   contract or law.
  

 3            THE COURT:  What did you do after you got served with
  

 4   the complaint?  I understand your testimony that it came as a
  

 5   surprise to you that you were served with the foreclosure.
  

 6   But -- I want to be careful.  I don't want to -- I'm not trying
  

 7   to take over -- this is your case.  I don't think there's a
  

 8   dispute about this.  You hadn't made your mortgage -- some
  

 9   mortgage payments when they filed the foreclosure action,
  

10   right?
  

11            MR. REED:  Still a matter between my wife and I, Your
  

12   Honor.  I can't determine, like -- I don't have personal
  

13   knowledge whether or not those payments --
  

14            THE COURT:  Okay.
  

15            MR. REED:  -- were made --
  

16            THE COURT:  All right.
  

17            MR. REED:  -- or not.
  

18            THE COURT:  So what did you do after you were served
  

19   with the complaint?
  

20            MR. REED:  Your Honor, I can't remember the order, if
  

21   I called our -- an -- our attorney or if I called the mortgage
  

22   company.  I know that we were nervous, scared about this.  We
  

23   had a contract on the house recently for -- to sell, as
  

24   Ms. Hager had said in her opening remarks, to a buyer, for the
  

25   sales price of two million forty.  That transaction was
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 1   repudiated, or cancelled, by the buyer before the foreclosure
  

 2   was filed.  There was legal interactions between my lawyer and
  

 3   their lawyers.
  

 4            THE COURT:  "Their lawyers" meaning --
  

 5            MR. REED:  The Jacobses'.  The buyers'.
  

 6            THE COURT:  The Jacobses'.  Okay.
  

 7            MR. REED:  The buyers', yeah.
  

 8            THE COURT:  Can I just ask, was this your principal
  

 9   residence?
  

10            MR. REED:  It was.
  

11            THE COURT:  And when did you start to try to sell it?
  

12            MR. REED:  Several months earlier in 2007 --
  

13            THE COURT:  Before the foreclosure action?
  

14            MR. REED:  Oh, yes.  We -- Your Honor, we -- "we"
  

15   meaning my wife and I, since 1990, on average, would buy and
  

16   improve a property, maybe on average every eighteen months.
  

17            Do you mind if I --
  

18            THE COURT:  I don't, no.
  

19            MR. REED:  Those properties included -- just to give
  

20   you some background -- rental properties, single-family homes.
  

21   There was one duplex.  They included homes that we would live
  

22   in, and properties that would be rented and then sold for
  

23   profit.  Investment properties that I wouldn't live in would --
  

24   we would --
  

25            THE COURT:  Go ahead.  Ms. Hager, if you want to make
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 1   your objection, go ahead.  I don't mean to keep you from making
  

 2   your objections on the record.
  

 3            MS. HAGER:  Well, objection to the extent that
  

 4   evidence is coming in relating to prior business activities.
  

 5            THE COURT:  I'm going to overrule the objection.  This
  

 6   is just part of background.  I don't consider it as relevant to
  

 7   the specific claim for this property.  But I'm going to listen
  

 8   to Mr. Reed's ex -- but please make your record.  And when I
  

 9   raise my hand like that, it was just to have you hold until he
  

10   finished his sentence.  But I'm not trying to keep you from
  

11   preserving the record on behalf of your client.
  

12            I'm going to overrule that.
  

13            I'm going to give you some leeway, Mr. Reed.  Give me
  

14   the background of -- but this was your principal residence at
  

15   the time?
  

16            MR. REED:  It was, Your Honor.
  

17            THE COURT:  Okay.
  

18            MR. REED:  And we put it on the market and -- in 2007;
  

19   had multiple showings and interest.  I don't tell you exactly
  

20   when; maybe it was September or something like that that it was
  

21   put on the market; October.  And within weeks -- I don't
  

22   believe it was even six weeks or five weeks.  There might even
  

23   be a document in Ms. Hager's file that shows that -- she's got
  

24   it listed for trial evidence, how long it took.
  

25            We had an offer for --
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 1            THE COURT:  This is the Jacobs offer?
  

 2            MR. REED:  The Jacobs offer.  -- for two -- which
  

 3   resulted in a contract for two million forty.  I can't remember
  

 4   the interplay exactly.
  

 5            THE COURT:  May I ask you this?  At the time you
  

 6   listed the house for sale, were you current on your mortgage?
  

 7            MR. REED:  Yes.
  

 8            THE COURT:  Okay.  Go ahead.
  

 9            MR. REED:  This was significantly higher than our
  

10   purchase price, which was what we -- I would normally see,
  

11   because I -- we would improve the properties and expand living
  

12   space.  It was very systematic the way we would do things like
  

13   that, knowing what things added financial and marketing value
  

14   to properties, for a decade and a half.
  

15            And so we had a buyer in the Jacobses, who we didn't
  

16   know, the realtor brought to us, although they -- turns out
  

17   they lived in town, so they knew the market as well.  And
  

18   the -- and so as -- because -- and I understand this doesn't go
  

19   to damages; they've been excluded.  Other damages on other
  

20   projects have been excluded.  So I want you to understand if I
  

21   go to say something that's not for that.
  

22            At the time that I had the house under contract to
  

23   sell, and it wouldn't be the first time, I would secure
  

24   financing options to cash out money from one of my improved
  

25   properties, just to ensure cash -- smoothness in my cash flow.
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 1   So if a property had any delay in selling, which I never
  

 2   actually experienced, but if they -- if it had, then I would
  

 3   have a plan B in place to pull more cash out to allow more time
  

 4   for the market, to sell a property, to realize the cash free
  

 5   and clear.  And that's because I had other projects going
  

 6   forward in motion:  a house that we would be moving into, or
  

 7   another one under development or renovation.
  

 8            So that's how the TD Bank financing that we'll talk
  

 9   about comes into play.  I had asked TD Bank, a funding partner
  

10   of mine for a number of years, to be prepared -- or I asked
  

11   them to be ready to close on a cash-out refi of the property if
  

12   necessary.
  

13            THE COURT:  Which property?
  

14            MR. REED:  The 817 Matlack --
  

15            THE COURT:  Okay.
  

16            MR. REED:  -- the -- my house.
  

17            THE COURT:  And I should say before we go on, my
  

18   courtroom deputy retrieved from the Clerk of the Court a letter
  

19   dated September 12, 2014 from Barbara J. Morgan, TD Bank, N.A.,
  

20   custodian of records, attaching a subpoena and a TD Bank
  

21   records certification.
  

22            MR. REED:  Could I -- would I be able to see that,
  

23   Your Honor?
  

24            THE COURT:  Yes, you will.  What I'm going to ask
  

25   is -- let's go on with your --
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 1            MR. REED:  I can stop talking for that.
  

 2            THE COURT:  No, no, no.  We'll -- tell me what it is
  

 3   that you asked TD Bank with respect to this specific property.
  

 4   We're talking about this specific property -- this is the
  

 5   Matlack --
  

 6            MR. REED:  Yes.
  

 7            THE COURT:  -- property; this is the one as to which
  

 8   the foreclosure was commenced, so we can just refer to it as
  

 9   "the property".
  

10            MR. REED:  Um-hum.
  

11            THE COURT:  Okay, go ahead.
  

12            MR. REED:  I asked them to do a cash-out refi, could
  

13   they take out the first.  And I believe I had a balance on the
  

14   second, which was a line of credit, and provided me free cash
  

15   beyond that.  My recollection was that number would have been
  

16   about 4-, 500,000 dollars beyond the liens that were there.
  

17            THE COURT:  Mr. Reed, let me ask you this:  Ms. Hager
  

18   indicated in her opening statement -- I think the gist of this
  

19   point was that you've not -- you didn't pre-mark any refinance
  

20   loan applications.  Do you have any refinanced-loan
  

21   applications that you --
  

22            MR. REED:  My -- Your Honor, the relationship with TD
  

23   Bank did not require that.  And I don't -- I didn't have
  

24   them --
  

25            THE COURT:  Okay.
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 1            MR. REED:  -- or they didn't exist.
  

 2            THE COURT:  So there was no --
  

 3            MR. REED:  I didn't have --
  

 4            THE COURT:  Let me just -- on this point, you did not
  

 5   complete an application with TD Bank to refinance the existing
  

 6   mortgages on the property?
  

 7            MR. REED:  They did not require so.
  

 8            THE COURT:  You just -- whether you say they required
  

 9   it or not, I just want -- look, you didn't pre-mark any.  Do
  

10   you agree that you never completed an application with TD Bank
  

11   to refinance the mortgages on this property?
  

12            MR. REED:  That and many other properties --
  

13            THE COURT:  Okay, I only want to know about --
  

14            MR. REED:  Yes.
  

15            THE COURT:  -- this property --
  

16            MR. REED:  Yes, Your Honor.
  

17            THE COURT:  -- okay?  We'll simplify -- I'm not trying
  

18   to interrupt your narrative explanation, but you raised this
  

19   point; it's a point that Ms. Hager raised in her opening.  In
  

20   your exhibits that you pre-marked, there was no loan
  

21   application with TD Bank or anyone else.  And I'm only trying
  

22   to make sure we have a clear record.  So if you can answer my
  

23   question yes or no, I would appreciate it.  Is it correct that
  

24   you did not complete a mortgage application with TD Bank to
  

25   refinance the existing mortgages on this property?
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 1            MR. REED:  That is correct, Your Honor.
  

 2            THE COURT:  Okay, all right.  Go ahead with your
  

 3   narrative.
  

 4            MR. REED:  As I've said, my primary residences before,
  

 5   and other properties, that was our relationship, because I --
  

 6   they never needed one, Your Honor; that's just the way we -- we
  

 7   had a business relationship.  I think the last application, to
  

 8   be clear, that I filled out for TD Bank may have been 1992 or
  

 9   something, '93, involving one of my original properties.
  

10            THE COURT:  Did you speak with TD Bank about the
  

11   possibility of refinancing the mortgages on this property?
  

12            When did you do that?  Was it before the foreclosure
  

13   action was filed?
  

14            MR. REED:  Yes.  Yes.  It was while the contract was
  

15   not in dispute with the Jacobses.
  

16            THE COURT:  Okay.
  

17            MR. REED:  As I said, it's -- it was a -- an MO of
  

18   mine to make sure that I conservatively would have no
  

19   interruption in cash flow.  I was actually criticized by my
  

20   wife about spending 850 dollars to TD Bank for the appraisal
  

21   that needed to be done for that refinance.
  

22            THE COURT:  Okay, my law clerk, Ms. Dabbert, has
  

23   handed to Ms. Hager and to Mr. Reed the letter and attachments
  

24   that the Clerk of the Court received this morning from TD Bank.
  

25   Rather than get diverted on that for now, we can talk about
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 1   that during a recess.  Why don't you proceed with your
  

 2   narrative, Mr. Reed.
  

 3            Okay, so you had gotten to -- you've explained to us
  

 4   you had a contract with the Jacobses for 2,040,000.  You, in
  

 5   your mind, had a backup plan to refinance the existing
  

 6   mortgages.  Did the Jacobses back out of the purchase before or
  

 7   after the foreclosure action was filed?
  

 8            MR. REED:  They backed out -- they gave notice of
  

 9   wanting to back out of the contract before the foreclosure
  

10   action.
  

11            THE COURT:  Go ahead.
  

12            MR. REED:  But there was the -- there was a lingering
  

13   conversation between our attorney and their attorney regarding
  

14   if the Jacobses were still interesting in buying the house.
  

15   The reason that the Jacobses had decided formally through
  

16   written correspondence to terminate the contract for two
  

17   million forty was the -- they couldn't obtain financing for --
  

18   I think it was eighty percent of the appraised value of the
  

19   property, and it would be equal to a certain dollar amount.
  

20   The reason that didn't happen for them, ironically, is they
  

21   applied for a mortgage through TD Bank, just like I sought a
  

22   refi.
  

23            THE COURT:  I thought I saw in the papers that they
  

24   had applied to Commerce Bank.
  

25            MR. REED:  Commerce is the predecessor.  So, TD now.
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 1            THE COURT:  Well, now.  But wasn't Commerce Bank
  

 2   separate then?
  

 3            MR. REED:  No.  Oh.  Oh, oh.  I'm sorry.  Let's be
  

 4   clear about that.  My dealings with -- at the time, 2007, 2008,
  

 5   prior to that, was with Commerce Bank.
  

 6            THE COURT:  Okay.  All right, go ahead with your
  

 7   explanation.
  

 8            MR. REED:  So the Jacobses applied for a purchase
  

 9   mortgage from the same bank that I had my cash-out refinance in
  

10   place, supposedly, as my historical understanding and relations
  

11   with them, Commerce Bank.
  

12            The troubling thing that resulted in litigation, even,
  

13   with the Jacobses was TD Bank produced conflicting appraisals
  

14   on the same property.  I believe the Jacobses' appraisal,
  

15   ordered through TD Bank, performed by a contractor of TD Bank,
  

16   just like the one -- mine was ordered by TD Bank and produced
  

17   by a different contractor used by TD Bank -- came up with
  

18   different numbers.  Mine was two million forty, and the
  

19   Jacobses' Commerce Bank appraisal was for -- I think it was
  

20   1.97, and that might be, again, in Ms. Hager's records, in her
  

21   evidence -- proposed evidence.
  

22            So we had a discussion with the Jacobses, and it was
  

23   my understanding that there was a desire to reduce the price
  

24   because of this conflict in the appraisals.  So -- and we
  

25   were -- I was willing -- it turned out, after first making the
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 1   case to them that it would -- we would have liked not to; we
  

 2   had pointed out errors in the -- what we thought were -- I
  

 3   guess you would use the term "material errors", in the
  

 4   appraisal that would -- their appraisal, that would have caused
  

 5   the value to be lower:  square footage, features, things of
  

 6   that nature.  I think there was a bathroom missing, fireplace
  

 7   missing.
  

 8            But nonetheless, from a business standpoint it was not
  

 9   very consequential to change the contracts 70,000 dollars or
  

10   50,000.  It didn't matter.  We would do it.  It's just the
  

11   nature of business to just make a sale.  Whatever needs to be
  

12   done, if that's what's at hand, you do it.
  

13            So that conversation continued for months -- or
  

14   several months, I believe.  And it seemed like we were going to
  

15   perhaps get somewhere.  The Jacobses had their house up for
  

16   sale; it was not contingent on the contract that they had to
  

17   sell their house.  But I think they were nervous about whether
  

18   or not they could sell their house, and --
  

19            MS. HAGER:  Objection, Your Honor, to the extent that
  

20   Mr. Reed's testifying as to the thoughts of the Jacobses.
  

21            THE COURT:  Sustained.
  

22            You can't talk about what's on somebody else's mind,
  

23   okay?
  

24            MR. REED:  Your Honor, I'll do my best.
  

25            THE COURT:  Go ahead.
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 1            MR. REED:  And I'm --
  

 2            THE COURT:  Go ahead, Mr. Reed.
  

 3            MR. REED:  -- I'm thankful that you can discern that
  

 4   and Ms. Hager can --
  

 5            THE COURT:  Go ahead.
  

 6            MR. REED:  -- stop it.
  

 7            THE COURT:  Go ahead.
  

 8            Did you ever reach a new agreement with the Jacobses?
  

 9            MR. REED:  At a point when we thought we were going
  

10   to, that's a point when I believe, in my memory, we wound up in
  

11   the foreclosure action.
  

12            THE COURT:  Let me ask my question again.  Did you
  

13   ever reach an agreement with the Jacobses to modify the
  

14   purchase contract with them?
  

15            MR. REED:  No.
  

16            THE COURT:  All right, go ahead.  What happened then?
  

17            MR. REED:  Trying to make sure I get -- I want to make
  

18   sure I get these things -- I always want to make sure we get
  

19   them accurate for you.
  

20            The -- during this time, Edgar Real Estate (sic) had
  

21   the house --
  

22            THE COURT:  Let me -- before you do that, Mr. Reed,
  

23   you put the Court in an uncomfortable position because I don't
  

24   want to -- it's not my role to help either counsel.  And you're
  

25   not a counsel; you're pro se.  But you've talked about -- the
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 1   only thing that ever is in evidence are things that are offered
  

 2   in evidence and are admitted in evidence, okay?  You attach as
  

 3   Exhibit 1 -- or you include as Exhibit 1 in your binder, I
  

 4   believe -- is that the contract with the Jacobses?
  

 5            MR. REED:  Yes, Your Honor.
  

 6            THE COURT:  Are you offering it in evidence?
  

 7            MR. REED:  Yes, Your Honor.
  

 8            THE COURT:  Any objection, Ms. Hager?
  

 9            MS. HAGER:  No, Your Honor.
  

10            THE COURT:  Okay.
  

11   (Contract between the Reeds and the Jacobses was hereby
  

12   received into evidence as Reed's Exhibit 1, as of this date.)
  

13            MR. REED:  But, Your Honor, I -- can I get a -- my
  

14   sticky tabs that I'll know that that was one that was put in --
  

15            THE COURT:  Just write a note on it.
  

16            MR. REED:  Oh.  I didn't know if I --
  

17            THE COURT:  I have the official records up here, okay?
  

18   Those are your copies.
  

19            You know, it's sometimes a trap for unwary lawyers,
  

20   which you're not a lawyer, when they refer to exhibits during a
  

21   trial and then fail to offer them in evidence and get a ruling
  

22   from the Court.  And one of the things I always try and do -- I
  

23   don't want cases decided because of a trap for the unwary, so
  

24   when the evidence is closed, I usually go back over with
  

25   counsel what's in evidence, what's not in evidence.  You're pro
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 1   se.  I'm doing it now.  I'm not in a position -- I'm not
  

 2   looking to help you, Mr. Reed.  I think a lot of this is not
  

 3   going to be controversial, but I'm just raising it now because
  

 4   you talked about the Jacobs contract; I know it's in your
  

 5   binder; it's now evidence.  So go ahead.
  

 6            When you're telling your story, if you've got an
  

 7   exhibit you want to offer, you can offer it and Ms. Hager may
  

 8   have an objection; I'll rule on the objection at the time.  But
  

 9   you need -- if you want me to consider anything in reaching my
  

10   decision, it has to be in evidence.  Okay?
  

11            MR. REED:  Then --
  

12            THE COURT:  So this is in evidence now.  Go ahead.
  

13            MR. REED:  Before it slips my mind, perhaps I should
  

14   offer in evidence number 2.
  

15            THE COURT:  That you got a problem about.  Well, let
  

16   me see; what is Exhibit 2?
  

17            MR. REED:  That is the Commerce Bank appraisal that
  

18   was given to me by Commerce Bank for my records, through my
  

19   regular business relations with them; regards the refinance
  

20   with them.  And I kept it -- received it at that time and kept
  

21   it.  It's part of my normal business relations with them.
  

22            THE COURT:  Ms. Hager?
  

23            MS. HAGER:  Well, Your Honor, there's no foundation
  

24   for the document, and Mr. Reed's testimony is not sufficient to
  

25   get the document in, because this was a document prepared by
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 1   Mr. McCaffrey (ph.) for Commerce Bank.  Doesn't indicate at all
  

 2   that it was a document prepared for or by Mr. Reed.
  

 3        (Pause)
  

 4            MR. REED:  Your Honor, may I point to something on the
  

 5   face of the document?
  

 6        (Pause)
  

 7            THE COURT:  All right, this is a document you received
  

 8   from Commerce Bank?
  

 9            MR. REED:  It is, Your Honor.  If you look at two
  

10   things on the face of the document -- and I need a minute to go
  

11   through the document well.
  

12            THE COURT:  Well, just tell me, is this a document you
  

13   received from Commerce Bank?
  

14            MR. REED:  Yes.
  

15            THE COURT:  All right.  I'm going to admit Exhibit 2
  

16   for the limited purpose of notice or knowledge by Mr. Reed.  It
  

17   is not admitted in evidence for the truth of the matter
  

18   asserted within the appraisal report.
  

19   (Commerce Bank appraisal re: Reed refinance was hereby received
  

20   into evidence for the limited purpose of notice or knowledge,
  

21   and not for the truth of the matter as to value, as Reed's
  

22   Exhibit 2, as of this date.)
  

23            THE COURT:  So let me underst -- I want to explain; I
  

24   ordinarily wouldn't, Mr. Reed, but -- okay.  The document is
  

25   not admitted -- when I say it's not admitted for the truth of
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 1   the matter, on page 2 of 6, the appraisal indicates an -- it
  

 2   gives an "indicated value", by sales comparison approach, of
  

 3   2,040,000 dollars.  The document is not admitted in evidence
  

 4   for the purposes of the truth of that conclusion.  The
  

 5   document's hearsay, okay?  The appraiser is not here testifying
  

 6   and is not on the witness list to call them as a witness.  So
  

 7   it can't -- I can't admit it, and I'm not admitting it, in
  

 8   evidence for the truth of the matter, namely, the appraised
  

 9   value.  I'm admitting it solely as part of the background
  

10   of --you indicated you had these discussions with TD Bank; you
  

11   indicated that you paid 850 dollars to them to get an
  

12   appraisal.  I see on the first page of the document, in the
  

13   right-hand corner, there's a handwritten 850 dollars; I can't
  

14   read the rest of it.
  

15            But I'm admitting it solely for the purpose of notice
  

16   or knowledge.  You testified that you were in communication
  

17   with TD Bank and that they obtained an appraisal, but I can't
  

18   admit it for the truth --
  

19            MR. REED:  For the value?
  

20            THE COURT:  For the value.
  

21            MR. REED:  That's fine.
  

22            THE COURT:  Okay?  So that's my ruling.  But go ahead.
  

23            MR. REED:  What I wanted to draw your attention to
  

24   actually, Your Honor, on the face of the document there's a
  

25   stamp from TD Bank -- or Commerce Bank.  The top.  You had
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 1   asked about an application, or proof of an application,
  

 2   which --
  

 3            THE COURT:  You can't prove the existence of a loan
  

 4   application by a stamp that says, "This appraisal has been
  

 5   performed for Commerce Bank in connection with a loan request
  

 6   made by you.  Commerce Bank makes no representation regarding
  

 7   the accuracy of the information contained in the appraisal, and
  

 8   assumes no liability in connection with this appraisal."
  

 9   That's the stamp you're talking about, right?
  

10            MR. REED:  I don't know --
  

11            THE COURT:  Okay.
  

12            MR. REED:  -- the legal import of it, but --
  

13            THE COURT:  I understand, Mr. Reed.  Go ahead with
  

14   your narrative.  You've offered it.  I can't -- I'm not going
  

15   to admit it for the truth of the matter asserted, namely, the
  

16   value, because that's hearsay.  I'm admitting it for the
  

17   limited purpose of notice or knowledge.  You indicated your
  

18   communication with TD Bank; you've testified about that.  You
  

19   indicated that you paid them a fee to get an appraisal done.
  

20   Okay.  But go ahead, all right?
  

21            What happened -- so you didn't -- you told me that you
  

22   didn't reach a new agreement with the Jacobses, they backed
  

23   out.  You wound up in litigation with them, didn't you?
  

24            MR. REED:  I did.
  

25            THE COURT:  Yeah.  Okay.  I'm not sure that that's
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 1   really relevant to -- Ms. Hager wants to -- if you want to tell
  

 2   me about it, you can, but it's not really relevant to the
  

 3   issues here.  But go ahead.  Pick up your narrative where you
  

 4   wanted to pick it up.  You wound up paying back their deposit.
  

 5            MR. REED:  Yes.  We litigated the -- the issue in the
  

 6   litigation was that we, especially in light of the conflicting
  

 7   appraisals from the same institution, and the -- what we felt
  

 8   were material defects in their -- the Jacobses' appraisal from
  

 9   the same institution, that a contract provision requiring best
  

10   efforts to obtain financing -- there needed to be a
  

11   determination what "best efforts" meant.  And a New Jersey
  

12   court found it -- they felt that the Jacobses had satisfied
  

13   that requirement.
  

14            THE COURT:  All right, what happened?  Just pick up
  

15   the story.
  

16            MR. REED:  Yeah.  So we -- so they got their deposit
  

17   back.
  

18            So the -- we were still bound by a listing agreement
  

19   with B.T. Edgar.
  

20            THE COURT:  Is that Ms. Carter?
  

21            MR. REED:  Ms. Carter.  And for the record, has defied
  

22   a federal subpoena, Your Honor, to appear today as a witness in
  

23   this case.  I don't know what to do about that.
  

24            There ensued a conflict with B.T. Edgar regarding the
  

25   Jacobs contract.  B.T. had a position that they didn't want to
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 1   relist the house until they were -- as active for sale, until
  

 2   they were satisfied that the Jacobs transaction was not going
  

 3   to be amended or come to a purchase conclusion.
  

 4        (Pause)
  

 5            MR. REED:  I believe it was after the -- I'm pretty
  

 6   sure it was after the foreclosure commenced that -- yeah,
  

 7   because I went to see B.T. about that; we wanted to make sure
  

 8   we got it on the -- back on the market.  And I was satisfied, I
  

 9   think, that from a business perspective, the Jacobses were
  

10   going to come to an agreement that, whether or not we relisted
  

11   or not -- left it pending on the MLS was not really relevant to
  

12   actually coming to an agreement with them.  It was necessary,
  

13   from a business perspective -- and I had maintained it prior to
  

14   the foreclosure action -- to relist the property.  They had
  

15   resistance and they had contractual language in the listing
  

16   agreement, about -- that they had pointed to and -- that
  

17   stalemated between us the fact that it was still listed as
  

18   pending.  When the foreclosure happened, they seemed to back
  

19   off that position and relist the property.
  

20            Your Honor, I'm not sure of, like, the times, the
  

21   dates.  I reference things in my mind as pre and post the
  

22   foreclosure action commencing.  Trying to get an idea where in
  

23   that time line they are.
  

24            When we relisted it, if I'm not mistaken, we brought
  

25   the price down and for the simple reason there's now added
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 1   pressure; I have a foreclosure action, I want to sell the
  

 2   property.  We had a contract just for two million forty.  As
  

 3   you said, you didn't admit it as evidence, but I had
  

 4   understanding that the property was worth that or near that.
  

 5   From a market perspective, the contract itself is evidence of
  

 6   what the market was interested in paying for that property.  We
  

 7   were in an arm's-length transaction.  I didn't know the
  

 8   Jacobses; they were two separate individuals that came together
  

 9   for that price.  But for the fact that they had a third party
  

10   involved for financing, if it was a cash transaction, they
  

11   would have bought the property; it was -- there was an
  

12   agreement.
  

13            So --
  

14            THE COURT:  The world changed in 2008, Mr. Reed.  The
  

15   world changed in 2008 with respect to the real-estate market.
  

16            MR. REED:  Not yet, though.  And I don't know if it
  

17   was 2008, and I think there'll be evidence to show --
  

18            THE COURT:  Well, let's get on with the evidence,
  

19   okay?  All right, so after the Jacobses cancelled, did B.T.
  

20   Edgar relist the property?
  

21            MR. REED:  Yes, it --
  

22            THE COURT:  When?  Do you know?
  

23            MR. REED:  I believe right -- I mean shortly after
  

24   the --
  

25            THE COURT:  What happened next?
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 1            MR. REED:  Well, it was a relatively good price at
  

 2   that moment in time, and --
  

 3            THE COURT:  All right, but that deal didn't happen, so
  

 4   what happened then?
  

 5            MR. REED:  No, I'm saying, when they relisted it --
  

 6            THE COURT:  Yes.
  

 7            MR. REED:  -- the new price was a lower --
  

 8            THE COURT:  Listing price, yes.
  

 9            MR. REED:  Yes, new listing price.
  

10            THE COURT:  Do you remember what you listed it at --
  

11   reduced it to?
  

12            MR. REED:  1.8-something, I think.
  

13            THE COURT:  Okay.
  

14            MR. REED:  And we got an offer from -- and this is
  

15   maybe -- I can't remember how early -- it was very close --
  

16   June, July; I don't know.  We had a verbal offer for 1.8 that
  

17   then came in writing from a fella called Mark Weaver.
  

18            THE COURT:  Weaver?
  

19            MR. REED:  Weaver.
  

20            THE COURT:  He ever make a written offer?  Mr. Weaver
  

21   make a written offer?
  

22            MR. REED:  Through Ms. Carter, yes.
  

23            THE COURT:  Because when I went through your exhibits,
  

24   I didn't see a written offer from the Weavers.  Was there a
  

25   written offer?
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 1            MR. REED:  Yeah; I think Ms. Hager has them in her
  

 2   exhibits.
  

 3            THE COURT:  All right, go ahead.  And what happened
  

 4   then?  Did you enter into a contract with the Weavers?
  

 5            MR. REED:  We did.
  

 6            THE COURT:  Do you remember what the purchase price
  

 7   was?
  

 8            MR. REED:  It was the 1.8, which --
  

 9            THE COURT:  And what happened?
  

10            MR. REED:  Mr. Weaver proceeded as normal; had, I
  

11   think, some home inspections done on the property.  And at that
  

12   same time -- that same time frame, I -- pretty sure I had some
  

13   communication with the mortgage company, maybe on -- and there
  

14   was a -- there was a meeting -- a large meeting being sponsored
  

15   by, I think, Senator Menendez -- U.S. Senator Menendez's
  

16   office, for mortgage companies and buyers and sellers and
  

17   people, to work on their mortgages.  If I'm not mistaken, it
  

18   was at the local county college.  And I -- in talking with the
  

19   mortgage company about our situation --
  

20            THE COURT:  Which mortgage company?
  

21            MR. REED:  We had a mortgage comp -- the servicer, I
  

22   guess, GMAC Mortgage.
  

23            They -- I believe they were first reluctant -- my
  

24   memory serves me, they were first reluctant to talk to me,
  

25   because we were in foreclosure.  They wanted to direct me to
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 1   speak to their foreclosure counsel in New Jersey.  And as a
  

 2   matter of fact, I don't -- I think I -- I think I became aware
  

 3   of the -- this event -- it may have been something in the
  

 4   little -- it was like a little -- it's a news -- like, a little
  

 5   town newspaper, and there was something in the newspaper, a,
  

 6   like, flyer about the event.
  

 7            So nonetheless, I -- the -- when I had spoken to the
  

 8   law firm, their position was we're in default, we have the --
  

 9   you have to pay the mortgage.  I didn't speak to any lawyer.  I
  

10   left messages for the lawyer.  I spoke to some -- I believe,
  

11   some lady.  I cannot tell you who I spoke to.
  

12            But when I -- I remember, when I went to this meeting
  

13   at Brook (ph.) College, they had an actual representative.
  

14            THE COURT:  Who did?
  

15            MR. REED:  GMAC Mortgage.  There were many -- reminded
  

16   me of college registration in the old days before computers,
  

17   where you would have to go in the school and -- at all the
  

18   tables set up, and everything like that.
  

19            So I went there.  I was able to find -- they called
  

20   themselves ResCap; GMAC.  I think that might have been the
  

21   first time I heard the name ResCap.  But I realized that that's
  

22   who we would be -- know -- have any information about my
  

23   mortgage situation.
  

24            So I brought my information to them.  They gave me --
  

25   we spent maybe an hour or so.  They had multiple
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 1   representatives.  And we came to a written agreement, or there
  

 2   were notes.  I didn't walk out of there that day with a written
  

 3   agreement, but there was -- there were notes on the -- you
  

 4   know, that we would have -- there was an understanding and
  

 5   agreement that there would be, you know, a modification to our
  

 6   mortgage.  But I believe, Your Honor, it was -- it may have
  

 7   been in two steps, and that they were going to -- the gentleman
  

 8   said look, don't worry about the foreclosure action.  This
  

 9   is -- meaning I'm not telling you not to fight it or do
  

10   something to do it, but this is the point of our meeting here
  

11   is to resolve your -- you know, any default in your note.
  

12            MS. HAGER:  Objection, Your Honor, to the extent that
  

13   he's testifying about what the representative actually said,
  

14   which is hearsay.
  

15            THE COURT:  Well, if the representative said it, it
  

16   may or may not be admissible as an admission.  I'll take it
  

17   under advisement.
  

18            MS. HAGER:  Okay.
  

19            THE COURT:  I'm not ruling on the objection at the
  

20   present time.
  

21            Go ahead.
  

22            Did they give you any paperwork to complete in
  

23   applying for a modification of the mortgage?
  

24            MR. REED:  Yeah, they did.  They gave me -- they gave
  

25   me some kind of a package, Your Honor.  I'm pretty sure they
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 1   did.
  

 2            Your Honor, I need to stand up for a moment.
  

 3            THE COURT:  Go ahead.  If you stand within voice range
  

 4   of the microphone, I'll let you stand and we can try and do it
  

 5   that way.  If you want to take short break --
  

 6            MR. REED:  That's --
  

 7            THE COURT:  -- we can do that.
  

 8            MR. REED:  The issue is, Your Honor, from a physically
  

 9   comment, not to bore you, sitting I only last so long, standing
  

10   I only last so long, or lounging, as you can see.  I mean no
  

11   disrespect to the Court --
  

12            THE COURT:  You know, you've been in my courtroom
  

13   enough, Mr. Reed, that I understand that you have back issues.
  

14            MR. REED:  I'm sorry.
  

15            THE COURT:  And I don't suffer from it to the extent
  

16   you do, but there are times when I wind up standing at the
  

17   bench because my back is sore.  So I have no problem if you
  

18   sit, if you stand, okay?  That is no -- I don't take it as any
  

19   disrespect.  I understand you're uncomfortable.
  

20            While you're looking through, I just want to come back
  

21   to your testimony about the Weavers.  Was the Weaver offer an
  

22   all-cash offer or subject to financing contingency?
  

23            MR. REED:  All cash.  Especially in light of what I --
  

24            THE COURT:  You know --
  

25            MR. REED:  -- just went through --
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 1            THE COURT:  Okay, Mr. Reed, here's my suggestion.
  

 2   Move the chair over to the side, and so you can get closer to
  

 3   the microphone standing.  Okay?
  

 4            MR. REED:  Let me try this.
  

 5            THE COURT:  Rather than leaning over, if you'd just
  

 6   slide the chair over further.
  

 7            MR. REED:  I'm doing this --
  

 8            THE COURT:  Okay, I'm not going to tell you what you
  

 9   need or --
  

10            MR. REED:  No.
  

11            THE COURT:  Okay.  I just want to make sure the
  

12   microphone is picking up your testimony.
  

13            Okay, so the Weaver offer was an all-cash offer, not
  

14   subject to a financing contingency?
  

15            MR. REED:  Yeah, and that was in -- that, of course,
  

16   would be very appealing to us, Your Honor --
  

17            THE COURT:  Sure.
  

18            MR. REED:  -- in light of what just transpired.
  

19            THE COURT:  But the deal never closed?
  

20            MR. REED:  Correct.
  

21            THE COURT:  And why didn't it close?  I just want --
  

22   because you started telling me about Weaver, and then you went
  

23   on to talk about this meeting with a GMAC representative.
  

24            MR. REED:  Oh, yes, I was talking about that meeting
  

25   because it was something else --
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 1            THE COURT:  And we'll come back to the meeting.  But I
  

 2   want to make sure that I, at least, have heard the testimony
  

 3   about Weaver.  From looking at documents, my understanding is
  

 4   that deal didn't close?
  

 5            MR. REED:  That is correct, Your Honor.
  

 6            THE COURT:  And why didn't it close?
  

 7            MR. REED:  Mr. Weaver failed to -- well, first of all,
  

 8   if I'd like to -- I don't know if it's legally relevant in any
  

 9   way, but factually, the contract was amended to reflect --
  

10   Mr. Weaver did not come to a settlement, I think, that was set
  

11   to occur, and Mr. -- it turns out his name was not Mr. Weaver,
  

12   apparently, it was Mr. Cooper.  I know, believe me.
  

13            THE COURT:  Okay, all right.  Well, I'm sure Ms. Hager
  

14   is going to have some questions about the Weaver/Cooper --
  

15            MR. REED:  And --
  

16            THE COURT:  Let's go back to GMAC.
  

17            MR. REED:  Okay.
  

18            THE COURT:  They gave you a package of materials in
  

19   connection with a possible modification of your mortgage?
  

20            MR. REED:  Yes.
  

21            THE COURT:  Right.  And did you complete the
  

22   documents?
  

23            MR. REED:  I did.
  

24            THE COURT:  And did you send them in?
  

25            MR. REED:  I did.  And I sent the three -- there were
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 1   two -- there were two steps, I believe -- if I remember
  

 2   correctly, Your Honor, there was a completion of some documents
  

 3   about our assets and things of that nature.  I'm pretty sure
  

 4   about that.  And then I remember receiving -- I originally
  

 5   thought I got it at the meeting, but I don't -- I don't think
  

 6   so.  I think it came later in the mail.  I think I got
  

 7   documents from them, filled them out, sent them.  I think they
  

 8   gave them back to me.  And there was -- there was a
  

 9   modification.
  

10            And as I said, I think it was a -- it was a two-step
  

11   process.  It was supposed to last so long.  I don't remember if
  

12   it was five months, six months.
  

13            THE COURT:  So what --
  

14            MR. REED:  And I accepted the terms of the
  

15   modification and sent -- they required a 3,000-dollar payment
  

16   to -- in consideration, I guess, for the -- for the
  

17   modification.  The -- I don't have the document.  I couldn't
  

18   find it.  As a matter of fact, I didn't even -- I'd forgotten
  

19   about it.
  

20            But I sent it back, and the -- you know, with the
  

21   payment, and the mortgage company kept the payment.
  

22            THE COURT:  The payment was the 3,000 payment?
  

23            MR. REED:  Yes, um-hum.  And I didn't hear -- they
  

24   were sup -- according to the documents, they were supposed
  

25   to -- you know, it said on it, this is not complete until you
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 1   receive a signed copy back, you know, for your -- for your
  

 2   records.  I mean, there was two places on the bottom of the
  

 3   document for signatures:  one for me and one for the mortgage
  

 4   company.  And we never got it back.
  

 5            And in the -- in that time, you know, I wasn't
  

 6   thinking about it so much.  It wasn't at the top of my
  

 7   attention, because now we had a contract for sale, a cash
  

 8   contract for sale, for -- from, you know, Mr. Weaver or Cooper,
  

 9   or whatever, for a million-eight.
  

10            So my point in this narrative brings me to Exhibit 16.
  

11   I think Ms. Hager has a copy of it in her exhibits as well.
  

12            THE COURT:  And what is Exhibit 16?
  

13            MR. REED:  That's an e-mail exchange between the
  

14   representative that I had met from GMAC ResCap.
  

15            THE COURT:  So the representative you met was this
  

16   Mark Folweiler, F-O-L-W-E-I-L-E-R?
  

17            MR. REED:  Yes.
  

18            THE COURT:  And do I understand that Exhibit 16 is an
  

19   exchange of e-mails, the first from you on Monday September
  

20   22nd, 2008 at 10:09 a.m., and a response from Mr. Folweiler on
  

21   September 2 (sic), 2008 at 11:29 a.m.?
  

22            MR. REED:  Yes.
  

23            THE COURT:  Are you offering Exhibit 16?
  

24            MR. REED:  Yes.
  

25            THE COURT:  Ms. Hager?
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 1            MS. HAGER:  Your Honor, the Borrower Trust objects to
  

 2   the extent that the page that's being offered is actually an
  

 3   incomplete document.  It does not represent the entire e-mail
  

 4   chain.  I don't have an issue with that particular page itself.
  

 5   However, our Exhibit MM actually reflects the entirety of that
  

 6   e-mail exchange.
  

 7            So just to the extent that Mr. Reed is offering a
  

 8   portion of what is otherwise the complete document, we have an
  

 9   issue with that.  It's not the best evidence of that e-mail
  

10   exchange.
  

11            THE COURT:  Let me look at your Exhibit MM.
  

12            MR. REED:  And that's on --
  

13            THE COURT:  Just let's stop.
  

14        (Pause)
  

15            THE COURT:  So, Mr. Reed, Ms. Hager has pointed me to
  

16   the Trust's Exhibit MM.  And it includes -- it's three pages in
  

17   length, and it appears to relate to the same e-mail chain, but
  

18   include additional -- you agree as to what it is?
  

19            MR. REED:  Yes, Your Honor.
  

20            THE COURT:  All right.  We have a doctrine of
  

21   completeness, so that if you offer part of an exchange, the
  

22   Trust would be entitled to have the whole exchange in evidence.
  

23   Do you want to offer Exhibit MM even though it's their exhibit?
  

24            MR. REED:  Yes.
  

25            THE COURT:  Okay, Ms. Hager?
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 1            MS. HAGER:  No objection to that, Your Honor.
  

 2            THE COURT:  All right.  So Exhibit MM, which is three
  

 3   pages in length, and relates to the e-mail exchange between
  

 4   Mr. Reed and Mr. Folweiler, is in evidence.
  

 5   (E-mail exchange was hereby received into evidence as Trust's
  

 6   Exhibit MM, as of this date.)
  

 7            THE COURT:  Okay, so that's in evidence now, Mr. Reed.
  

 8   What is it that you want to pick up in the narrative?
  

 9        (Pause)
  

10            MR. REED:  Just what -- at this point, I'd point to
  

11   the Court that as it didn't mean -- with my attention focused
  

12   from trying to do a work-out --
  

13            THE COURT:  You weren't concerned about the mortgage
  

14   modification if you were going to close a sale to Mr. Weaver?
  

15            MR. REED:  Right.  And I did -- I did everything that
  

16   I was supposed to do, at that point, for them.  You know, I
  

17   sent -- I filled the paperwork out and we got an agreement.  I
  

18   sent it back.  I sent a payment.  And it wasn't at the top of
  

19   my mind and I -- I was just telling Mr. Folweiler here that,
  

20   you know, I guess it's a moot issue, but just for the record
  

21   I'd like to point out that, you know, thinking about it now,
  

22   you know, I never got my documents; I never got the new payment
  

23   schedule; I never got the new payment coupons.  You know, this
  

24   stuff never arrived.
  

25            THE COURT:  Okay.
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 1            MR. REED:  And Mr. Fol -- now, looking back, I find it
  

 2   interesting to note, whether it has any relevancy legally or
  

 3   not, Mr. Folweiler says in the e-mail, they never send them
  

 4   back.  The executed agreement that -- and the stuff that
  

 5   they're supposed to send me, they didn't even send me.
  

 6            THE COURT:  Let me ask you this, Mr. Reed:  did the
  

 7   documents that you signed -- you made the 3,000-dollar payment;
  

 8   did it require that you make monthly payments as well?
  

 9            MR. REED:  There was supposed to be a coupon book that
  

10   came -- several coupons --
  

11            THE COURT:  All right.  We'll look at the
  

12   statements --
  

13            MR. REED:  -- and the amount was supposed to be --
  

14            THE COURT:  Okay.
  

15            MR. REED:  -- they were going to set the date of when
  

16   it was going to be.  You know, it was going to be a different
  

17   date.  You know, there were -- I don't remember the amount of
  

18   what it was supposed to be.  It was a variable rate where they
  

19   adjust -- they adjust the rates.  You know, the import -- the
  

20   import of this was, I needed to commit to them doing this, and
  

21   they were going to -- you know, they wanted the 3,000 dollars
  

22   and my commitment, and then they were going to respond to that.
  

23            THE COURT:  Okay, go ahead with your -- pick up your
  

24   narrative.
  

25            So, but let me ask you this:  this discussion with
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 1   Mr. Folweiler, this was after the mortgage foreclosure action
  

 2   was commenced, right?
  

 3            MR. REED:  Yes.
  

 4            THE COURT:  Did you retain a lawyer to defend you in
  

 5   the mortgage foreclosure action?
  

 6            MR. REED:  As it -- after this.
  

 7            THE COURT:  Not yet?
  

 8            MR. REED:  No.
  

 9            THE COURT:  Okay.  All right.  Go ahead with your --
  

10            MR. REED:  I mean, I called; we talked.
  

11            THE COURT:  Who's the -- talked to who?
  

12            MR. REED:  McCrink -- attorney Matt McCrink, at
  

13   this -- at this stage of the game.
  

14            THE COURT:  All right, go ahead.
  

15            MR. REED:  And I think we had a meeting.  I told him
  

16   that we were -- I think we had a contract; we had the -- you
  

17   know, the modification with the mortgage company had gone well.
  

18   Everything, you know, seemed like it was in place.
  

19            I believe I had filed an answer, at that point.  I
  

20   can't remember how long I had to file the answer, but I think
  

21   at that point, I had already filed an answer.
  

22            THE COURT:  On your own behalf?
  

23            MR. REED:  To the foreclosure complaint, just to make
  

24   sure that it, you know, it wasn't defaulted.  So you know, it
  

25   was -- everything seemed to be -- all the bricks that could be
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 1   put into place, seemed to be in place, you know, to make every
  

 2   party involved satisfied for what -- you know, what interest
  

 3   they had, at that moment in time.
  

 4            I mean, I wasn't happy that I'd lowered the price at
  

 5   that point in time.  You know, the world hadn't suffered any
  

 6   financial issues as of yet.  So -- but I was happy to have the
  

 7   buyer so quickly, the rework with the mortgage company.
  

 8            THE COURT:  When were you supposed to close on the
  

 9   sale to Mr. Weaver?
  

10            MR. REED:  Your Honor, I thought it was September, and
  

11   I looked down at the evidence and it is -- the e-mail says
  

12   September, the end of September.
  

13            THE COURT:  Of 2008?
  

14            MR. REED:  Yes.
  

15            THE COURT:  All right, go ahead.
  

16            MR. REED:  Now, again, I think that's the original
  

17   contract with Mark Weaver.  And I have moving trucks come to
  

18   our house.  They're loading, the settlement is coming.  It's a
  

19   cash transaction; thousands of dollars expended to do this.
  

20   And --
  

21            THE COURT:  Was Mr. McCrink your real-estate lawyer in
  

22   connection with the sale to Weaver?
  

23            MR. REED:  No.  There -- I did not have one.
  

24            THE COURT:  All right, go ahead.
  

25            MR. REED:  Because of the years of dealing with the --
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 1   and in Southern New Jersey, there's a practice that you don't
  

 2   have attorneys -- a common custom.  Title companies handle the
  

 3   transactions.
  

 4            So I think, if I'm not mistaken, I got a call that
  

 5   afternoon that they were going to -- the buyer was going to
  

 6   need a little more time.  I can't tell you if it was a week
  

 7   they wanted or a month that they --
  

 8            THE COURT:  So when you say "I got a call that
  

 9   afternoon", I don't know what afternoon?
  

10            MR. REED:  From the realtor.  I believe Ms. Carter --
  

11            THE COURT:  All right.
  

12            MR. REED:  -- called me.
  

13            THE COURT:  And when was that?
  

14            MR. REED:  I think it was the 29th itself.
  

15            THE COURT:  Of September?
  

16            MR. REED:  Yeah.
  

17            THE COURT:  2008.
  

18            MR. REED:  Yeah, when we were loading the trucks.
  

19            THE COURT:  Okay.
  

20            MR. REED:  And so --
  

21            THE COURT:  Did she tell you why more time was needed?
  

22            MR. REED:  I think -- Mr. Weaver -- she told me
  

23   that --
  

24            THE COURT:  I'm only asking this for notice, not the
  

25   truth of the matter asserted, what she told you.
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 1            MR. REED:  That Mr. Weaver had money offshore and he
  

 2   needed to wire it in.
  

 3            THE COURT:  That's what Ms. Carter told you?
  

 4            MR. REED:  Yes.
  

 5            THE COURT:  Okay.  Go ahead.
  

 6            MR. REED:  And then they gave me some document I
  

 7   didn't understand --
  

 8            THE COURT:  Who's the "they"?
  

 9            MR. REED:  Ms. Carter, purportedly from Mr. Weaver to
  

10   me, showing five million dollars in some kind of an account,
  

11   and that it would be free soon.
  

12            Such is my life.
  

13            THE COURT:  The check was in the mail?
  

14            MR. REED:  That's right.  That'll -- we'll address
  

15   that kind of thought in a little bit about Mr. Weaver and a
  

16   check in the mail.
  

17            So you know, selling real estate in the fall, heading
  

18   into Christmas is not the best time, necessarily to sell real
  

19   estate, not for value, so to speak, but it's typically a longer
  

20   days on market, a longer settlement, from my experience -- time
  

21   to settlement, when it comes to family homes, homes that have,
  

22   you know, multiple bedrooms and baths for people with children,
  

23   unlike vacation homes or condos or smaller homes.
  

24            So I was very aggravated with the situation.  But
  

25   still, it -- you know, from a business perspective, you know, I
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 1   was presented with evidence of funds.  I was told.  And Ms.
  

 2   Carter even had said to us, look, I know the family.
  

 3   They're -- you know, they've been in here in town for years.
  

 4   Ms. Carter was a realtor for years in town.  And --
  

 5            THE COURT:  Well, stop for a second.
  

 6            Go ahead.
  

 7            MS. HAGER:  Objection to the extent that he's
  

 8   testifying about hearsay from Ms. Carter.
  

 9            THE COURT:  I'm going to admit it only for notice or
  

10   knowledge, not for the truth of matter asserted.  I don't think
  

11   he's blaming GMAC for Mr. Weaver-cum-whatever his name was.
  

12            Go ahead.  Anyway, Ms. Carter said she knew him?
  

13            MR. REED:  It actually turns out she knew the
  

14   grandmother of the wife of Mr. Weaver.
  

15            THE COURT:  Okay.  How long was the closing delayed,
  

16   in your understanding, at that time?
  

17            MR. REED:  Your Honor, let me take a moment to think
  

18   about the timeline.  I believe that there -- in 2008, there was
  

19   a scheduled closing in September originally.  Then I bel -- now
  

20   I'm thinking about it, I remember some kind of a settlement
  

21   that was scheduled in October.  Maybe --
  

22            THE COURT:  When you're talking about settlement -- a
  

23   closing?
  

24            MR. REED:  Closing -- a closing.  A closing in
  

25   October.  And I'm wondering if that's -- and again, I don't
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 1   know the significance, but I'm -- the facts pop into my head.
  

 2   That may have been when the trucks were in --
  

 3            THE COURT:  Did you ever move out?
  

 4            MR. REED:  I did.  I did.  I did, Your Honor.  In an
  

 5   attempt -- I wanted to make sure this would go through.  I
  

 6   mean, I did whatever I could to -- you know, to make it happen.
  

 7            THE COURT:  Did you subsequently move back in?
  

 8            MR. REED:  Yeah, yes, Your Honor.
  

 9            THE COURT:  How long were you out of the house before
  

10   you moved back in?
  

11            It's okay, Mr. Reed.  Take your time.
  

12        (Pause)
  

13            MR. REED:  A week before Thanksgiving, it was a
  

14   Friday, 2008, we were supposed to have another closing.  I know
  

15   this is dry material for you.  I just want -- it's hard to live
  

16   it.
  

17            The Friday before Thanksgiving 2008, we were supposed
  

18   to have another settlement -- closing.  The contract, I think
  

19   had been changed to reflect Mr. Cooper, not Mr. Weaver.  Mr.
  

20   Cooper assured us directly and through Ms. Carter that the
  

21   funds would be there for settling.  We once again ordered
  

22   trucks from ABS Trucking.  We had workers filling it.
  

23            Your Honor, you must have a proper perspective of the
  

24   undertaking.  There was five children and my wife, my mother,
  

25   not knowing, you know, what to do, where to go.  In our
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 1   circumstance, it's not just like it's me.  You know, I could
  

 2   live in my car if I had to.
  

 3            So and for the record, prior to that, Mr. -- for me to
  

 4   go forward, I think Mr. Cooper had to -- we wanted to make sure
  

 5   he put some good-faith money down, so he'd given 50,000 dollars
  

 6   to hold in escrow.  In my mind, I recollect that Infinity Title
  

 7   Company held that money in escrow, because the closing was
  

 8   supposed to occur there.
  

 9            So I come ready for settlement, Mr. Cooper -- I showed
  

10   up at the title company at 3, because the vice president -- I
  

11   think she may have been a partner in the title company -- had
  

12   told me that wire cutoffs for their transactions were 3
  

13   o'clock.  And with the trucks there again, filling them, and
  

14   everyone upset.  We wanted to go see if it was going to close.
  

15            So when Mr. Cooper walked in, he didn't address me.
  

16   He nodded to me.  I spoke to him, and he nodded to me, turned
  

17   to his phone.  Ms. Carter and I believe the owner of the agency
  

18   or the brokerage, as well as the person that -- the executive
  

19   from the title company whisked Mr. Cooper to another room.
  

20            And they -- Ms. Carter said to me -- I said what's
  

21   going on?  The title company just told me the wire cutoff has
  

22   passed, the money is not here.  I'm once again in a situation,
  

23   now a week before Thanksgiving -- not even -- we're -- what's
  

24   going on?
  

25            So they just said go get a cup of coffee, go home for
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 1   a little bit, do whatever, just we're going to talk to Mr.
  

 2   Cooper.  He says he wants to speak to us about the situation.
  

 3   Which that plus the wire not being there, was not a good word
  

 4   to hear.  I didn't drink much coffee and relaxing with that
  

 5   word on your mind.
  

 6            So about an hour goes by and they want -- they pull me
  

 7   into a conference room.  They ask me to come back and I come
  

 8   back.  The meantime my wife is hysterical about this stuff.
  

 9   And you know, we've already pulled the kids out of school, you
  

10   know, all their documents were taken.
  

11            So Mr. Cooper presents -- they said that Mr. Cooper
  

12   would like to present you with a different agreement.  And I
  

13   said what is it?  What -- you know, understand my state of
  

14   mind, Your Honor.  I'm -- you know, I thought back in September
  

15   this was not a problem to foreclosure.  I believe our matter
  

16   was adjourned or was scheduled to be heard, you know, in the
  

17   near future.  So my back's again to that, at this moment in
  

18   time, something that I didn't discuss in my narrative, but back
  

19   in the time line, I contacted TD Bank with my plan B that had
  

20   supposedly been sitting there waiting to be used at my
  

21   discretion as had always, you know, been, and they wouldn't go
  

22   forward with it.
  

23            That's to the -- the sole evidence I have to that is
  

24   the documents you've received from this morning in the court
  

25   from their legal department.
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 1            So now I have only so much liquidity.  I see what's
  

 2   happening.  And so I entertain Mr. Cooper's --
  

 3            THE COURT:  Can I ask?  Had you met a gentleman named
  

 4   Weaver at the time that you had the initial all-cash purchase?
  

 5            MR. REED:  I met a man who walked through our house --
  

 6            THE COURT:  And identified himself as Weaver?  You
  

 7   have to answer audibly.
  

 8            MR. REED:  Oh.  I believe so.  I mean, I believe -- I
  

 9   don't know if I actually spoke to him.  I mean, I opened the
  

10   door and let Ms. Carter and Mr. Weaver in the house -- who I
  

11   thought was Mr. Weaver.  And there was an offer from that
  

12   gentleman who walked through the house, and the offer said
  

13   "from Mr. Weaver".
  

14            THE COURT:  And when did you -- and when's the first
  

15   time you heard that it's not Weaver, it's Cooper?
  

16            MR. REED:  Maybe Oct -- maybe the October settlement.
  

17   Maybe it was -- I can't remember, Your Honor.  It was --
  

18            THE COURT:  Was it your understanding that they were
  

19   one and the same person, as opposed to your original deal with
  

20   a Mr. Weaver, and he assigned the contract to Mr. -- to
  

21   somebody named Cooper?  I'm just trying to understand what your
  

22   understanding was?
  

23            Most people don't change their names from Weaver to
  

24   Cooper --
  

25            MR. REED:  Your Honor, I questioned -- I questioned
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 1   what that -- because --
  

 2            THE COURT:  Did you question him?  Did you --
  

 3            MR. REED:  No, no.  The title company, I believe, and
  

 4   the realtor, in the -- Ms. Carter had said to me, oh, it's --
  

 5   it's okay, he's doing it as an a/k/a, a fictitious name that's
  

 6   registered with the government, blah, blah, blah.
  

 7            THE COURT:  All right.  So it doesn't close before
  

 8   Thanksgiving, and his new offer is what?  This is the lease
  

 9   option?
  

10            MR. REED:  Yes, yes.  This is a document Mr. Cooper
  

11   drafted.
  

12            THE COURT:  And do you have a copy of that?  Is that
  

13   in your exhibits?
  

14            MR. REED:  It's not.  I --
  

15            THE COURT:  Okay, all right.  Go ahead.
  

16            So from reading, he paid you 400,000 dollars -- he'd
  

17   already paid you 50,000; he paid you another 400,000.  There
  

18   was a lease with an option to purchase?
  

19            MR. REED:  The 50,000 wasn't paid to me.  It was in --
  

20   in --
  

21            THE COURT:  In escrow.
  

22            MR. REED:  -- escrow.
  

23            THE COURT:  And the 400,000 was paid to you?
  

24            MR. REED:  At the end --
  

25            THE COURT:  So when was it paid to you?
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 1            MR. REED:  The closing was supposed to be Friday, and
  

 2   it now was -- if I accepted it, it would be, I think, Monday.
  

 3   Not a closing, I'm sorry.  Not a closing.  It would be
  

 4   possession -- occupancy would change Monday or Tuesday.  And
  

 5   Mr. Cooper wanted to write a check or a cashier's check.  But
  

 6   it was late in the evening on Friday.  So with all the trucks
  

 7   still there -- so Mr. Cooper was willing to give me 400,000
  

 8   dollars, and I said I'm not going to -- I want it before I let
  

 9   you move in.
  

10            But Mr. Cooper required that it -- that the money --
  

11   there was a specific use for that money, and that I had to use
  

12   that money for a specific thing, that I had -- I had to take
  

13   the money and I had to use it to pay off the second mortgage or
  

14   any other lien besides the first mortgage on the property,
  

15   which I did.
  

16            THE COURT:  Is there a written agreement with Mr.
  

17   Cooper that required that the 400,000 dollars be used to pay
  

18   the second mortgage?
  

19            MR. REED:  No.  I had to -- I mean, I had to
  

20   provide -- they required evidence -- I mean, I had to give a
  

21   receipt to the title company.  I had to give it to the realtor.
  

22   They wanted it done very quickly.  It's not like I got the
  

23   400,000 dollars and I could just go to Las Vegas with it or you
  

24   know, buy a yacht or something like that.
  

25            THE COURT:  Who held the second mortgage?
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 1            MR. REED:  ResCap, Homecomings Financial.  The money
  

 2   went to them.
  

 3            THE COURT:  Okay, why don't you pick up with your
  

 4   narrative.
  

 5            MR. REED:  So -- Your Honor, to be clear, not all of
  

 6   the -- it turned out the balance wasn't a full 400-.  I don't
  

 7   remember the exact amount.  But it was a -- to pay off all the
  

 8   liens and things on the house, it was over 200-and-some-
  

 9   thousand dollars to do that.
  

10            THE COURT:  Okay, go ahead.
  

11            MR. REED:  So the remainder of the money gave us -- it
  

12   was for the fact that we had to vacate.  It turns out there was
  

13   damage done to the other property that we had that we were
  

14   going to.  There was a roof leak that caused a great deal of
  

15   damage that I was not aware of, because it was in another
  

16   state.
  

17            THE COURT:  This was income property that you owned?
  

18            MR. REED:  It was a property -- it was not an income
  

19   property.  It was my next property that we were going to
  

20   occupy.
  

21            THE COURT:  All right.
  

22            MR. REED:  I was doing like I normally do, Your Honor,
  

23   where I renovate it and we were expanding it, increasing the
  

24   value.  That's in those volumes of documents that you didn't
  

25   want to see, that you excluded.  But that was just the next
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 1   thing where we were going with that money, one of the two
  

 2   things --
  

 3            THE COURT:  You moved from Moorestown to a property
  

 4   that you had already purchased?
  

 5            MR. REED:  Yes.
  

 6            THE COURT:  All right, go ahead.
  

 7            MR. REED:  But we couldn't move into it because I
  

 8   discovered that it was damaged.  So that's why there was some
  

 9   excess money from Mr. Cooper, and we spent, I don't know,
  

10   30,000 dollars, living in a -- wound up living in a Hampton Inn
  

11   or a Homewood Suites -- Homewood Suites in Virginia, two
  

12   bedrooms and a little living room.  I don't know if you've ever
  

13   been in there -- the little places.  But five kids, me and my
  

14   wife.
  

15            THE COURT:  Where was the property you were moving to?
  

16   In Virginia?
  

17            MR. REED:  Yes, nearby.
  

18            THE COURT:  All right.  So let's go back to the story
  

19   of the Moorestown property.  What's the next thing that
  

20   happened?
  

21            MR. REED:  So --
  

22            THE COURT:  Mr. Weaver or Gordon (sic) was supposed to
  

23   paying you rent payments as well as the --
  

24            MR. REED:  Right.  So this is not -- this money was
  

25   not supposed to -- the 400 was not a payment towards the

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 86 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 86

  
 1   purchase of the property, it was an option -- he called it an
  

 2   option to buy.  If he -- you know, that's what would secure the
  

 3   option.
  

 4            THE COURT:  When did he default with you?
  

 5            MR. REED:  Well, he -- he had sixty -- this agreement
  

 6   was for sixty days:  December and January.  In December -- by
  

 7   the middle of December, Mr. Cooper did not pay the rent.
  

 8            THE COURT:  How much was the rent?
  

 9            MR. REED:  You're going to love this one, Your Honor.
  

10   25,000 dollars a month.  I guess he knew that that would be a
  

11   number that I would bite, because it was a significant number.
  

12   Normal rents in that house probably would be 6,000, 7,000,
  

13   something like that.  I mean we have a -- I don't know if
  

14   you've seen any of it, but it's a seven-bedroom, ten-bath
  

15   house.  I mean, there's a lot of room in it.
  

16            THE COURT:  Okay, so by mid-December, he hasn't paid
  

17   you the rent?
  

18            MR. REED:  Right.
  

19            THE COURT:  What happens next?
  

20            MR. REED:  So now I'm in -- I'm in a hotel for a
  

21   couple weeks now.  My -- seven tractor-trailers full of my
  

22   whole life.  All of us jammed into a little hotel, having a
  

23   heart attack, trying to figure out how to fix the house in
  

24   Virginia.  Not enough money to make sure everything happens,
  

25   because I just gave it all to pay a mortgage company to pay off
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 1   the other notes.
  

 2            So -- so I got his phone number, because I was really
  

 3   angry.  I said, look, I'm coming up there.  I mean, I was
  

 4   really pissed.  You have no idea, Your Honor.  I mean, I was --
  

 5   sorry, but I mean, I was, you know -- I'm a very calm man,
  

 6   especially with all these kids, I have to be.  But I tell you,
  

 7   if ever I was moved to almost the point of violence, that would
  

 8   have been it.
  

 9            And so --
  

10            THE COURT:  Did you go up to Moorestown?
  

11            MR. REED:  Not on that occasion, I didn't.  So I mean,
  

12   imagine this, ten days before Christmas, the guy's check is not
  

13   there yet.  So I got his number and I called him and I said
  

14   look, I don't care -- you know, we'll sort this out after the
  

15   holidays, but look, you put 50,000 dollars in escrow, I'll be
  

16   damned if you're going to get that money.  So why don't you --
  

17   you know, it's not going to happen.  I don't care if this goes
  

18   nowhere and you wind up walking away, you will not get -- I
  

19   will fight you to the end over that money.
  

20            So why don't you just -- if you don't have money, if
  

21   you -- because he told me, oh, my money's still tied up; I gave
  

22   you whatever I had.  I said, well, not all your money's tied
  

23   up.  I'd like to point out to the fact that there's 50,000
  

24   dollars at the title company, which happens to coincide with
  

25   two months' rent payment which you contracted with me to pay.
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 1            Why don't I do this?  I'll agree to allow you to
  

 2   reduce your security held against the house for the purchase by
  

 3   25,000 dollars for the month's rent that you owe for 25,000
  

 4   dollars.  Tell the title company that you agree to release the
  

 5   money.
  

 6            Three or four, five days go by.  We're almost at
  

 7   Christmas, he finally does it.
  

 8            THE COURT:  He released the whole fifty?
  

 9            MR. REED:  No, the twenty-five.  So then that was
  

10   somewhat of a relief, at least, for the moment, you know,
  

11   because it's -- the money and everything -- you know, there's
  

12   not enough going --
  

13            THE COURT:  All right.  So it comes to January, he
  

14   doesn't pay that rent either?
  

15            MR. REED:  He doesn't pay again.  No.  So this time I
  

16   go up to New Jersey to see the realtor.  And I'm pretty sure --
  

17   I'm pretty sure that I gave a notice, like a default notice to
  

18   his wife in my house.  Because they've just enjoyed the
  

19   holidays in my house when I enjoyed them in the hotel.
  

20            So she was surprised.  I think -- you know, I find out
  

21   later, apparently, she -- Mr. Cooper told them that they bought
  

22   the house, but -- that's why she was surprised to see me.
  

23            So then --
  

24            THE COURT:  Did you have to bring an action to evict?
  

25            MR. REED:  I could not yet, because he then paid the
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 1   25,000 dollars.
  

 2            THE COURT:  For January?
  

 3            MR. REED:  For January.  Out of the escrow amount.
  

 4            THE COURT:  Okay, so now the escrow is zero?
  

 5            MR. REED:  Yes.
  

 6            THE COURT:  All right.  So what happens next?
  

 7        (Pause)
  

 8            MR. REED:  So Cooper tells me, either -- I think
  

 9   through Carter, that he wants to extend for six more months at
  

10   25,000 dollars a month, because his money is tied up now.  I
  

11   mean, it's still illiquid.  Him and his partners, something,
  

12   it's not -- it's not liquid, but it will be --
  

13            MS. HAGER:  Objection, Your Honor, to the extent that
  

14   it's hearsay within hearsay.
  

15            THE COURT:  Sustained.
  

16            MR. REED:  So I extended.  The net result is I
  

17   extended it.
  

18            THE COURT:  Did you ever collect any more rent from
  

19   him?
  

20            MR. REED:  I collected bad checks from Mr. Cooper from
  

21   that point.
  

22            THE COURT:  But did you -- other than December and
  

23   January, which you collected out of the escrow, did you ever
  

24   collect any more rent from him?
  

25            MR. REED:  No.
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 1            THE COURT:  All right.  When did you get him evicted?
  

 2   Did you have to bring an action, or did he just move out?
  

 3            MR. REED:  No, I had to -- I had to bring an action.
  

 4            THE COURT:  When did you get possession of the
  

 5   property back?
  

 6            MR. REED:  Actually, Your Honor, we had to serve him
  

 7   while he was sitting in county jail for passing bad checks to
  

 8   other people.
  

 9            THE COURT:  Okay.  When did you actually get him out
  

10   of the house?
  

11            MR. REED:  Fall -- fall of -- what is this, 2009.  He
  

12   had the six month option.  He tendered payments in the form of
  

13   checks that bounced and then continued to promise and tendered
  

14   other --
  

15            THE COURT:  Let me see if I can try and bring this
  

16   back to why we're here, okay?  So Weaver's in the house.  I've
  

17   seen -- what, if any, communication did you have with GMACM
  

18   during the period in which you thought you were selling the
  

19   house to Weaver/Cooper?  Was the foreclosure action on hold
  

20   during this period?
  

21            MR. REED:  No, it was adjourned -- it was just
  

22   adjourned.
  

23            THE COURT:  It was adjourned.  It wasn't -- you
  

24   didn't -- go ahead.  Tell me, what was -- let me ask this
  

25   again.  What, if any, communication did you have with anyone
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 1   from GMACM during the period that you're going through this
  

 2   ordeal with Mr. Cooper?
  

 3            MR. REED:  I don't re -- Your Honor, I don't remember
  

 4   any.  I hired an attorney, now, to handle that.
  

 5            THE COURT:  Okay.  Who was the attorney you hired?
  

 6            MR. REED:  There were two.  McCrink worked on it for a
  

 7   while, and then -- I don't know if there was some issue with
  

 8   the judge and McCrink, and then I had to have someone else
  

 9   appear at the --
  

10            THE COURT:  Who did you retain?
  

11            MR. REED:  -- Linda Campbell.  So Matt McCrink and
  

12   Linda Campbell.  We also worked with Jeffery Walters.  But Mr.
  

13   Walters to a limited extent.  Again, some kind of a conflict
  

14   there.  His firm -- the firm he worked for at the time was
  

15   working with Homecomings or a division of ResCap.
  

16            And -- I'm sorry.
  

17            THE COURT:  Go ahead.
  

18        (Pause)
  

19            MR. REED:  Your Honor, on the subject of the lawyers
  

20   who worked on the foreclosure action, as an aside, the Court
  

21   had asked me for copies of the bills.  I told the lawyers I
  

22   needed copies for the Court for this purpose.  After our
  

23   meeting or status conference and the discussion about
  

24   certifying documents or something like that, I got concerned a
  

25   bit about -- because I had e-mailed Ms. Hager the -- you know,
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 1   the -- like I got an e-mail from Matt McCrink's office from the
  

 2   bookkeeper.  I got a copy.  I went to Ms. Campbell's office and
  

 3   finally got a copy of what I had paid -- because I had paid for
  

 4   them at that time.  They were cash receipts.
  

 5            I don't know what to do with the fact -- I have
  

 6   affidavits, now, signed from them, attesting to the
  

 7   authenticity of those bills.
  

 8            THE COURT:  Well, during the lunch recess, show them
  

 9   to Ms. Hager, as an initial matter.
  

10            MR. REED:  I mean, I don't even know if it's required,
  

11   but I went and did it.
  

12            THE COURT:  Let me -- I think part of the -- so in
  

13   reading the Trust's memorandum -- pre-trial memorandum, one of
  

14   the issues they focused on -- I saw what you marked from your
  

15   lawyers, but it doesn't indicate what work it was for.  So you
  

16   had lawyers who defended the mortgage foreclosure action, and
  

17   then at some point you filed your own case --
  

18            MR. REED:  Yes.
  

19            THE COURT:  -- against GMACM.  And what I haven't seen
  

20   is anything that shows how much your lawyers charged for
  

21   defending the mortgage foreclosure action versus what did they
  

22   charge you for the action that you brought against GMACM.
  

23            MR. REED:  It's a very --
  

24            THE COURT:  Just stop for a second.  Because what I
  

25   understand the Trust's objection, in part, to be that they may
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 1   dispute it, but whether you're entitled to recover the costs of
  

 2   defending the foreclosure action, their position is you're not
  

 3   entitled to recover any lawyers' fees for the action that you
  

 4   filed.
  

 5            MR. REED:  To make that simpler for you, Your Honor.
  

 6   There were -- the lawyer, singular, who worked on the pursuit
  

 7   of the Law Division damages --
  

 8            THE COURT:  Yes.
  

 9            MR. REED:  -- case, is Mr. Jeffery Walters.  He had
  

10   limited -- he had a limited role in the foreclosure defense and
  

11   was conflicted out.  His bill -- I don't know -- it could have
  

12   been 500 or 1,000 dollars for that purpose.  The lion's share
  

13   of the tens of thousands of dollars of his bill was for the --
  

14   but McCrink was not involved with the -- with the Law Division
  

15   case.  Ms. Campbell was not involved with the Law Division case
  

16   in any way.
  

17            THE COURT:  Okay.  Let me -- it's 12:15.  Let me tell
  

18   you what we're going to do.
  

19            We're going to continue on until 12:30 and then we're
  

20   going to take a lunch recess.  Okay.
  

21            You need to think about, during lunch, how you can
  

22   speed up your testimony, all right?
  

23            MR. REED:  I didn't even realize it's --
  

24            THE COURT:  And the reason I say -- I've limited each
  

25   side to six hours.  You've got some other people who supposedly
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 1   are going to show up this afternoon.  We'll see whether they
  

 2   come or not.  Okay?  I'm not trying to cut you short.  And I'm
  

 3   prompting you with more questions than I like to do with a
  

 4   witness, because it shouldn't be me who's examining you.  Okay?
  

 5            You just need to get your story out and tell me the
  

 6   story.  But here's the point.  I mean, I think you're -- the
  

 7   Weaver/Cooper saga -- and I don't mean that in a disparaging
  

 8   way.  It's horrible.  Okay?  But it's not the fault of GMACM.
  

 9   I mean, the failure of the Jacobses to close, it's not on --
  

10   there's nothing that GMACM did to cause the Jacobses to walk
  

11   away.
  

12            The more you talk about Mr. Weaver or Cooper or
  

13   whatever his name may be, you had the terrible misfortune at a
  

14   very bad time in your life, to be dealing with someone who was
  

15   totally unreliable -- okay?  Again, that's not on their
  

16   doorstep.
  

17            What you need to do -- and when we continue on, I do
  

18   want you to explain what happened.  I want you to satisfy
  

19   yourself that you've told your story as it relates to this
  

20   claim against GMACM.  But what you need to try and do -- we'll
  

21   continue on till 12:30 -- but you need to be mindful, you've
  

22   got other witnesses --
  

23            MR. REED:  Yeah.
  

24            THE COURT:  -- who you say are going show up, and I
  

25   want to hear from them.  To the extent that their testimony is
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 1   admissible, I want to hear from them.  Okay?  I want you to
  

 2   have an opportunity to put your case in.
  

 3            I understand you're not a lawyer.  I think that Ms.
  

 4   Hager has actually been appropriately solicitous of your
  

 5   narrative without asserting every objection that could be
  

 6   asserted.  Okay?  I think she's acting entirely appropriate in
  

 7   letting you get your story out.  Okay?  But you're going to
  

 8   have to pick it up.
  

 9            If during lunch you want to make some notes about the
  

10   key points that you want to cover so when you come back after
  

11   lunch, just get it in and -- okay?
  

12            MR. REED:  Okay.
  

13            THE COURT:  All right.  So let's come back -- we've
  

14   jumped around a little bit.  I understand -- see if you can
  

15   tell me this.  When do you finally get Cooper out of the house?
  

16   It took you a while.
  

17            MR. REED:  2009.
  

18            THE COURT:  Not until --
  

19            MR. REED:  All 2009 was -- the beginning was -- I
  

20   think September.
  

21            THE COURT:  Did you move back in, then?
  

22            MR. REED:  No, not right away.  I mean we --
  

23            THE COURT:  When did you move back in?  You're in
  

24   there now?
  

25            MR. REED:  Yes.
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 1            THE COURT:  Okay.  When did you move back in?
  

 2            MR. REED:  I believe around Thanksgiving 2010.
  

 3            THE COURT:  Okay.
  

 4            MR. REED:  And, Your Honor, the other communication I
  

 5   had with the mortgage company -- again, it became -- it became
  

 6   through lawyers, at that point -- was the -- the dismissal of
  

 7   the foreclosure, which was in March or February of 2009.
  

 8            THE COURT:  So Mr. McCrink was primarily handling the
  

 9   defense of the foreclosure action?
  

10            MR. REED:  At that point.
  

11            THE COURT:  At that point.
  

12            MR. REED:  But Ms. Campbell -- like I said, I don't
  

13   remember if it was some kind of conflict in my mind is what I
  

14   remember, and Mr. McCrink couldn't go argue before that judge
  

15   or something like that.
  

16            THE COURT:  Okay.  Did -- once you're represented by a
  

17   lawyer, GMACM has to deal through your lawyer, can't speak to
  

18   you directly unless your lawyer provides his consent.  But just
  

19   so I'm clear about it, did you personally have communication
  

20   with anyone from GMACM after you were defended in the mortgage
  

21   foreclosure action by a lawyer?
  

22            MR. REED:  I don't remember that, Your Honor.  I don't
  

23   think so.
  

24            THE COURT:  It wouldn't surprise me.  I mean, because
  

25   once you're represented by a lawyer, they can't talk to you
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 1   directly.  So but -- so when I asked the question, it's not
  

 2   intended as a trick question --
  

 3            MR. REED:  No, no.
  

 4            THE COURT:  -- not intended to suggest --
  

 5            MR. REED:  And I'm not trying to -- I'm not trying
  

 6   to -- I want to be clear in my memory.
  

 7            THE COURT:  Okay.
  

 8            MR. REED:  There's so much going on in my head that I
  

 9   want to --
  

10            THE COURT:  All right.
  

11            MR. REED:  -- try to make sure I get the right dates
  

12   and times and things like that in my head.
  

13            THE COURT:  Tell me where you want to pick up your
  

14   story.  And by "story", I'm not suggesting a pejorative in
  

15   using that.  I want you to pick up with your narrative at the
  

16   point where you want to pick up.  But remember, the focus is on
  

17   your proofs of claim against GMACM.
  

18            MR. REED:  Okay.  So the next time the house is on the
  

19   market is immediately -- around the time that Mr. Cooper is
  

20   evicted.  I believe that as part of the agreement to -- it was
  

21   a consent decree on the eviction.  And Mr. Cooper agreed to
  

22   start letting people walk through.  I don't remember if that
  

23   was a month or forty days or sixty days or -- and I can't tell
  

24   you if it was September or October.
  

25            But we immediately listed the house.  Again, I could
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 1   not list it because he had an option to buy it.
  

 2            THE COURT:  Right.
  

 3            MR. REED:  It was impossible --
  

 4            THE COURT:  Did you list with the same broker?
  

 5            MR. REED:  I did.
  

 6            THE COURT:  Okay.
  

 7            MR. REED:  I did, because they had -- the Edgar Real
  

 8   Estate sold the majority of -- I mean, a good portion of those
  

 9   houses, they represented the builder for the whole subdivision
  

10   and I believe initially sold every single property in there,
  

11   and had constantly handled the resales.
  

12            THE COURT:  All right.  So you listed it again.  What
  

13   did you list -- what price did you list it at after --
  

14            MR. REED:  Your Honor, I can't remember.
  

15            THE COURT:  -- Cooper had moved out?
  

16            MR. REED:  I mean, we reduced it again.  I mean, I
  

17   reduced it many times to -- to try and sell it.  But what was
  

18   odd about it -- about this time was, you know, the -- our
  

19   property and the properties that I had worked on, always had
  

20   tremendous response.  And I don't necessarily mean -- I mean,
  

21   in several factors.
  

22            One, it's not atypical that I would get an offer on a
  

23   house above an appraised value or a market, you know, because
  

24   the buyers liked the product that I would create.
  

25            MS. HAGER:  Your Honor, objection to relevancy.
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 1            THE COURT:  Overruled.
  

 2            MR. REED:  So -- and you would see the kind of product
  

 3   that was created in the listing, the photographs, and things --
  

 4   the features.  So we would have, you know, not only that kind
  

 5   of response -- like the Jacobs contract shows that kind of
  

 6   example, but we had a lot of people coming to see the house.
  

 7            And I measure that in relation to how many people go
  

 8   and see other houses on the market, similar, not the same, but
  

 9   similar to our house.
  

10            So like Louise Carter, she's not the -- my house is
  

11   not the only house that she would have on the market.  B.T.
  

12   Edgar was not there just simply to list and market my house.
  

13   They had multiple properties, and I would inquire, just like I
  

14   would in other transactions, what is the -- you know, what's
  

15   the traffic.  What are you showing --
  

16            THE COURT:  When is the next offer you received?
  

17            MR. REED:  I don't -- I don't -- it's from, I think,
  

18   the people -- their name was Roccisano.
  

19            THE COURT:  Yeah, I'm looking here at your Exhibit 3.
  

20            MR. REED:  You know what -- wait a second here.  It's
  

21   in -- I think it's attached to an exhibit.
  

22            THE COURT:  Well, there is attached to Exhibit 3 a
  

23   proposal to purchase from Roccisano.
  

24            MR. REED:  Yes.  And this exhibit, I would like to
  

25   offer into evidence, and Ms. Hager had agreed pre-trial to
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 1   allow it.
  

 2            THE COURT:  Let me ask Ms. Hager what her --
  

 3            MS. HAGER:  Well, I did agree pre-trial to Exhibit 3,
  

 4   which is the entirety, which includes a letter from Naoji
  

 5   Moriuchi of B.T. Edgar, because I was under the impression that
  

 6   Ms. Carter would be here to otherwise lay a foundation and
  

 7   authenticate the letter.  If she's not coming, and it's my
  

 8   understand that she's not, then I do have an objection to the
  

 9   letter as hearsay.  I do not have an objection, though, to page
  

10   3 of that exhibit, which is the proposal to purchase.
  

11            MR. REED:  I'd like to respond to the objection, Your
  

12   Honor.
  

13            THE COURT:  Give me just a second.
  

14            So Exhibit 3 -- first off, the letter isn't signed by
  

15   Ms. Carter anyway -- has a number of pages.  It has a letter
  

16   from June 2012.  It has a page that's totally illegible to me,
  

17   I guess about Mr. Moriuchi.  It has the proposal to purchase
  

18   from Roccisano.  And it has notice of the lis pendens.  I take
  

19   it, Ms. Hager, you don't dispute the authenticity of the lis
  

20   pendens?
  

21            MS. HAGER:  No, I don't.
  

22            THE COURT:  Okay.  Mr. Reed, with or without Ms.
  

23   Carter here, the first two pages wouldn't be admissible in --
  

24            MR. REED:  Your Honor, may I ask you --
  

25            THE COURT:  Just a second.
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 1            MR. REED:  -- or propose something?
  

 2            THE COURT:  So I'm going to -- go ahead, what is it
  

 3   you want to tell me?
  

 4            MR. REED:  Thank you.  In trying to learn as much as I
  

 5   can about what -- you know, how to handle this situation, I'm
  

 6   going to ask you to deny her objection, because I researched
  

 7   this -- and I could be totally wrong, and you're going to tell
  

 8   me if I am or not, so thank you for listening to me.
  

 9            I proffer to you that Mr. Naoji is -- spoke to me as
  

10   the agent of the Roccisanos, and this letter stands for the
  

11   principle of the motive or intent of the Roccisanos.
  

12            THE COURT:  He couldn't testify about the motive or
  

13   intent of the Roccisanos in any event.  Even if he was sitting
  

14   in the witness chair where you are now, I wouldn't let him
  

15   testify about the motive or intent of the Roccisanos.
  

16            MR. REED:  Even if he's -- isn't the agent --
  

17            THE COURT:  No, let's stop.
  

18            MR. REED:  Okay.
  

19            THE COURT:  Let's --
  

20            MR. REED:  I want -- I wanted to say --
  

21            THE COURT:  Just stop.
  

22            With respect to Exhibit 3, the first two pages, the
  

23   first of which is a letter dated June 25, 2012 from Naoji
  

24   Moriuchi, realtor associated with B.T. Edgar and Sons (sic)
  

25   Realtors, and the second page, which is illegible in my copy,
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 1   but it seems to be some sort of biography of Mr. Moriuchi, the
  

 2   objection is sustained as to those two pages.
  

 3            The remainder of the exhibit, consisting of the
  

 4   proposal to purchase from the Roccisanos and the lis pendens
  

 5   dated May 27 -- it's got a stamp of May 27, 2008, that is
  

 6   admitted.  So those three pages are admitted into evidence.
  

 7   (Proposal to purchase and lis pendens was hereby received into
  

 8   evidence as Reed's Exhibit 3, as of this date.)
  

 9            THE COURT:  All right, so you got the proposal to
  

10   purchase from the Roccisanos.  Did you ever enter into a
  

11   contract with them?
  

12            MR. REED:  We worked on that.
  

13            THE COURT:  Did you ever enter into a contract with
  

14   them?
  

15            MR. REED:  No, we did not execute a contract or enter
  

16   into one.
  

17            THE COURT:  Was there a dispute about the price?
  

18   Because this is a proposal for a million -- 1,040,000.  No, a
  

19   million -- I can't even tell.  What is it?
  

20            MR. REED:  It was a million-three, Your Honor.
  

21            THE COURT:  A million-three.  Okay.  The confusion
  

22   comes about because the contract -- looking at the first page,
  

23   it has the sum of a million-three -- all right.  I see.  Okay.
  

24            Did you negotiate a different price with them?  That's
  

25   the offer they made.
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 1            MR. REED:  Yeah, Your Honor.  I believe we did.  I had
  

 2   forgotten about it.  But we did.  But it never came to
  

 3   fruition.
  

 4            THE COURT:  Because they -- you had a contract for
  

 5   sale, there was a closing date, and it didn't close?
  

 6            MR. REED:  No, we just -- we couldn't come to terms.
  

 7            THE COURT:  All right.  Okay.
  

 8            What happened -- well, what happened next is a recess.
  

 9            It's 12:30 by the clock in the court.  We're going to
  

10   be in recess until 2 o'clock, because at 1:30 I have a
  

11   different ResCap hearing -- brief.
  

12            MR. REED:  Do I need --
  

13            THE COURT:  You can leave everything right where it
  

14   is.  You can take that which you want to take with you or you
  

15   can leave it there.
  

16            But what you need to do, Mr. Reed, is you need to
  

17   focus -- make some notes to yourself, if that'll help you,
  

18   about -- with respect specifically to the claims you've
  

19   asserted against GMACM, what it is that you believe you can
  

20   tell me that's evidence, that focuses on the claim.  Okay?
  

21            And you -- who's coming this afternoon to testify?
  

22            MR. REED:  Ms. Donati about foreclosure practice.
  

23            THE COURT:  Okay.
  

24            MR. REED:  And Mr. Henricks.  I think you limited his
  

25   testimony.
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 1            THE COURT:  I did.
  

 2            MR. REED:  We're not going to be discussing credit
  

 3   reports and reporting.
  

 4            THE COURT:  All right.
  

 5            Let me -- what time are they going to be here?
  

 6            MR. REED:  I don't -- I don't know.  I mean, it's
  

 7   supposed to be early afternoon, 2 o'clock or something like
  

 8   that.
  

 9            THE COURT:  All right.  Ms. Hager, what I would like
  

10   to do is when Mr. Reed's other witnesses come, even if he
  

11   hasn't completed his testimony and you haven't had your cross-
  

12   examination yet, is to take the other witnesses out of order.
  

13   Is that acceptable to you?
  

14            MS. HAGER:  Yes, Your Honor.
  

15            THE COURT:  And obviously you can do your cross
  

16   examination of them then.  But if we need to -- and then pick
  

17   up with Mr. Reed's testimony.
  

18            MS. HAGER:  Sure, of course.  That's fine.
  

19            THE COURT:  Okay.  So when your witnesses show up,
  

20   assure them that we're going to get them on the witness stand
  

21   and hopefully off the witness stand, and then we can resume
  

22   with your testimony when they're done.  Okay?
  

23            But you need to really focus about what it is that
  

24   specifically relates to the claims you've asserted, okay?  All
  

25   right.
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 1            So we're in recess until 2 o'clock for the Reed
  

 2   matter, 1:30 for the Matthews matter.
  

 3            All right, we're in recess.
  

 4        (Recess from 12:30 p.m. until 1:30 p.m.)
  

 5            THE COURT:  All right.  This is Judge Glenn.  We're on
  

 6   the record in Residential Capital, 12-12020.  This is a
  

 7   telephone hearing with respect to claim number 392 filed by
  

 8   Kevin J. Matthews.  May I have the appearances, please?
  

 9            MR. ROSENBAUM:  Good afternoon, Your Honor.  Norman
  

10   Rosenbaum, Morrison & Foerster, for the ResCap Borrower Claims
  

11   Trust.
  

12            THE COURT:  Okay.  And for the --
  

13            MR. ROBINSON:  Good afternoon, Your Honor.  Phillip
  

14   Robinson on behalf of Kevin Matthews.
  

15            THE COURT:  Thank you very much.
  

16            All right.  Mr. Rosenbaum, can you update me on where
  

17   things stand?
  

18            MR. ROSENBAUM:  I'm happy to, Your Honor.  Over the
  

19   past couple of weeks Mr. Robinson and I have been engaged in
  

20   settlement discussions.  I would characterize this as having a
  

21   very useful conversation last week.  There are a couple of
  

22   points that the Borrower Trust needs to follow up on to get
  

23   back to some of the proposals that Mr. Robinson put forward.  I
  

24   would hope that in terms of either closing the loop and
  

25   completing a settlement or not we'd be able to get back to him
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 1   within this week, if not by the end of next week.  There's just
  

 2   people that we need to talk to that we don't necessarily
  

 3   control their schedule.
  

 4            So in terms of settlement that's where we are, without
  

 5   disclosing any of the details.
  

 6            THE COURT:  Okay.  Mr. Robinson?
  

 7            MR. ROBINSON:  That's an accurate description, sort
  

 8   of, where we're at, Your Honor.  There's a little bit of a
  

 9   delay, Your Honor, just to be candid to the Court, because I
  

10   was on vacation a little bit in August and wasn't able to get
  

11   back to Mr. Rosenbaum as quickly.
  

12            THE COURT:  Shocking, Mr. Robinson.  You're able to
  

13   take vacation?
  

14            MR. ROBINSON:  Thank you, Your Honor.
  

15            THE COURT:  All right.  Obviously, as always, I'm
  

16   hopeful that the parties' counsel are going to be able to reach
  

17   a settlement, that the parties are going to be able to reach
  

18   the settlement.  And I'm certainly prepared to give you another
  

19   two weeks to try and do that, but we really do need to move
  

20   this along.  So what -- hold on a minute.  I just want to get
  

21   my calendar open on the computer.  Just bear with me.
  

22        (Pause)
  

23            THE COURT:  What I'd like to do is schedule a
  

24   telephone status conference for two weeks from today.  So
  

25   that's Monday, September 29th.  I have a lot of matters on the
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 1   calendar, so I'd like to do it for 4 o'clock.  Are you both
  

 2   able to do that?
  

 3            MR. ROBINSON:  That's fine with me, Your Honor.  This
  

 4   is Phillip Robinson.
  

 5            MR. ROSENBAUM:  Your Honor, that's fine for me as
  

 6   well.  4 o'clock on the 29th.
  

 7            THE COURT:  Okay.  And what I would ask is if you're
  

 8   able, even at the point where you've reached an agreement in
  

 9   principle subject to any further documentation, if you could
  

10   advise me of that.  If that occurs I may just cancel the
  

11   September 29th telephone conference.  So as soon as you're able
  

12   to get the matter to the point where your clients have agreed
  

13   in principle to settle the matter please advise me.
  

14            Because what I'm going to do, I mean, I'll tell you.
  

15   I have a draft of a written order sustaining in part and
  

16   overruling in part the Trust's objections.  I essentially
  

17   advised you both of that at the hearing, when I heard argument
  

18   on the hearing.  And I haven't finalized the writing, but it's
  

19   pretty close to it.  I'm putting it aside at this point in the
  

20   hope that I don't have to finalize it.  If I do, certainly by
  

21   the time of that hearing -- I won't enter it before the
  

22   hearing, but probably immediately after if you haven't reached
  

23   an agreement.
  

24            And, I mean, if your talks break down what you need to
  

25   agree upon is what discovery each side wishes to take and how
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 1   long you believe it will take to do that.  At the telephone
  

 2   hearing on September 29th it's my plan, if you have not
  

 3   resolved the matter, to set a pretty tight discovery schedule
  

 4   for any remaining discovery that either side wishes to take and
  

 5   a schedule for filing of pre-trial papers and to give you both
  

 6   a trial date at that time.
  

 7            So I'm going to give you two weeks to try and get this
  

 8   wrapped up, but it's certainly my hope that you'll be able to
  

 9   do that.
  

10            But, again, let me know in advance at the stage where
  

11   you're able to reach an agreement in principle so that I can
  

12   not have to put in more time on the written order with my
  

13   ruling.
            Okay?
  

14            MR. ROBINSON:  We'll --
  

15            MR. ROSENBAUM:  Yes, Your Honor.
  

16            THE COURT:  And, Mr. Rosenbaum, if you would arrange
  

17   the call in for the September 29th telephone hearing I would
  

18   appreciate it.  It'll be on the record, as this one is.  Okay?
  

19            MR. ROSENBAUM:  That's fine, Your Honor.
  

20            THE COURT:  All right.  I appreciate the efforts of
  

21   both of you, and I hope you're able to bring this to a
  

22   successful conclusion.
  

23            All right.  We're adjourned.  Thank you.
  

24            MR. ROBINSON:  Thank you.
  

25            MR. ROSENBAUM:  Thank you, Your Honor.
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 1            Unless -- is there anything either of you want to add?
  

 2            MR. ROSENBAUM:  I'm sorry, Your Honor?
  

 3            THE COURT:  Is there anything you want to add before
  

 4   we adjourn?
  

 5            MR. ROBINSON:  No.  There's nothing on behalf of
  

 6   Mr. Matthews.
  

 7            THE COURT:  Okay.  Mr. Rosenbaum, anything you want to
  

 8   add?
  

 9            MR. ROSENBAUM:  Nothing further, Your Honor.  Thank
  

10   you.
  

11            THE COURT:  All right.  Thank you very much.  We're
  

12   adjourned.
  

13            MR. ROSENBAUM:  All right.
  

14        (Recess from 1:36 p.m. until 2:02 p.m.)
  

15            THE COURT:  All right.  Please be seated.  We're back
  

16   on the record in Residential Capital, 12-12020 with respect to
  

17   the Reed's claims.
  

18            Mr. Reed, do you have one of your witnesses here?
  

19            MR. REED:  I do, Your Honor.  And I'm also, as to the
  

20   TD Bank documents --
  

21            THE COURT:  Yes.
  

22            MR. REED:  Ms. Hager has expressed a concern and may
  

23   want to lodge an objection to them.  So I don't know how to
  

24   proceed from here on those.
  

25            THE COURT:  Well, let's proceed with your witness, and
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 1   when that's done we'll deal with the documents.
  

 2            So you have one person here to testify?
  

 3            MR. REED:  And I believe the other one will be here
  

 4   shortly as well.
  

 5            THE COURT:  All right.  So let's proceed.  Which
  

 6   witness are you calling?
  

 7            MR. REED:  Christy Donati.
  

 8            THE COURT:  Okay.  Ms. Donati, would you come on up?
  

 9            If you would come up to the witness stand and raise
  

10   your right hand and be sworn.
  

11        (Witness sworn)
  

12            THE COURT:  All right.  Please have a seat.
  

13            THE CLERK:  State and spell your name for the record,
  

14   please.
  

15            THE WITNESS:  Christy Zoltun Donati, C-H-R-I-S-T-Y,
  

16   Z-O-L-T-U-N, D-O-N-A-T-I.
  

17            THE COURT:  Thank you very much, Ms. Donati.
  

18            THE WITNESS:  You're welcome.
  

19            THE COURT:  All right.  Mr. Reed, do you want to ask
  

20   your questions of Ms. Donati?
  

21            MR. REED:  I do.
  

22   DIRECT EXAMINATION
  

23   BY MR. REED:
  

24   Q.   Ms. Donati, can you relay to the Court any and all
  

25   experience you have professionally relating to real estate or
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 1   foreclosures?
  

 2            THE COURT:  We'll skip the all, because we'll be here
  

 3   all day, so tell me what your experience --
  

 4            THE WITNESS:  Twenty-five years.
  

 5            THE COURT:  You're a lawyer.  Am I correct?
  

 6            THE WITNESS:  I'm a law -- I'm currently a lawyer,
  

 7   yes.
  

 8            THE COURT:  You practice where?
  

 9            THE WITNESS:  I practice commercial real estate at
  

10   DuPont in-house.  I've been doing that since March of this
  

11   year.  Prior to that I practiced at Phelan Hallinan & Diamond
  

12   in New Jersey, which is a firm that -- a boutique firm that
  

13   represents lenders in residential foreclosures.  And I was
  

14   there from January of 2010 until March of 2014.
  

15            THE COURT:  Okay.  So I think Mr. Reed's question was
  

16   about your ex --
  

17            Why don't you ask your question again, Mr. Reed?
  

18   Q.   I wanted to, I guess, have you, Ms. Donati, relay to the
  

19   Court the relevant experience, I think, regarding residential
  

20   foreclosure, preparation of foreclosure complaints, filing of
  

21   those complaints, filing of lis pendens and maintenance or
  

22   removal of those, and --
  

23            THE COURT:  Let's take it a piece at a time, if we
  

24   could.
  

25   A.   All right.  In the just over four years I worked at Phelan
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 1   Hallinan I practiced almost exclusively in un -- in the filing
  

 2   of residential foreclosures.  In that process I was responsible
  

 3   for reviewing the evidence or the documents necessary in order
  

 4   to file foreclosure, reviewing the ownership and the note or
  

 5   the -- reviewing the note, reviewing the mortgage, reviewing
  

 6   assignments, reviewing title to make sure we include all the
  

 7   proper defendants, reviewing the complaint and making sure we
  

 8   were able to move forward, assigning the complaint and having
  

 9   it filed.  I followed through the cases through default and
  

10   judgment and sale.
  

11        In that time I would say conservatively I was involved in
  

12   thousands of foreclosure actions.
  

13            THE COURT:  Okay.  Go ahead, Mr. Reed.
  

14            THE WITNESS:  Should I --
  

15   Q.   In connection to -- would you say that you -- did you say
  

16   that you would confirm standing, proper standing of your
  

17   clients to bring foreclosure actions?
  

18            MS. HAGER:  Objection.  Leading.  And mischaracterizes
  

19   her testimony.
  

20            THE COURT:  Well, I don't know that it
  

21   mischaracterized anything, but --
  

22   A.   In reviewing --
  

23            THE COURT:  Stop.
  

24            THE WITNESS:  Okay.
  

25            THE COURT:  Stop.  Stop.  I'm going to overrule the
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 1   objection.  Go ahead.
  

 2   A.   In order to proceed with the complaint we reviewed the
  

 3   mortgage and the note and assignments to make sure that the
  

 4   plaintiff in the action had the standing to proceed with the
  

 5   action, had a note endorsed to them or in blank, had an
  

 6   assignment if they were not the originating lender.  You know,
  

 7   that --
  

 8            THE COURT:  So --
  

 9   A.   That was --
  

10            THE COURT:  Before you go on and Mr. Reed goes on, I
  

11   don't know whether Mr. Reed shared with you my ruling on the
  

12   motions in limine.  Ms. Hager, the Trust had moved to exclude
  

13   your testimony.  And I overruled the objection to this extent,
  

14   that you would be permitted to testify about custom usage and
  

15   practice in mortgage foreclosure matters in New Jersey but not
  

16   to give opinion testimony with respect to whether the GMACM in
  

17   this case had done anything improper.
  

18            Okay?  Just that's -- I don't have the writing in
  

19   front of me, but it was basically not to permit you to give
  

20   legal opinion about what happened here but to testify about
  

21   custom practice and usage in residential mortgage foreclosure
  

22   in New Jersey.  Did you understand that?
  

23            THE WITNESS:  Yes.
  

24            THE COURT:  Okay.  All right.
  

25            So go ahead, Mr. Reed.
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 1   Q.   So it's the custom of the law firm representing the
  

 2   mortgage company to make sure that whatever documents or
  

 3   evidence is necessary to proceed in foreclosure has been
  

 4   accumulated and verified for such action.
  

 5            MS. HAGER:  Objection.  Leading.
  

 6            THE COURT:  Overruled.
  

 7   A.   The lender would refer a defaulted foreclosure to our
  

 8   office.  At that time we would obtain -- we would pull the
  

 9   necessary documents to proceed with the foreclosure.
  

10        We would look at the note to make sure that it was the
  

11   same lender as who the plaintiff would be, or, if not, that it
  

12   had been endorsed to that plaintiff or in blank.  We would look
  

13   at the mortgage, and if it was a different lender originating
  

14   it we would look for an assignment into the plaintiff.
  

15        If we did not have those we would not proceed.  We would
  

16   have to wait till we got them.
  

17        We would also review title, as I said, to look for any
  

18   other defendants that would be included in a New Jersey
  

19   foreclosure.
  

20   Q.   Ms. Donati, as part of the foreclosure firm's practice,
  

21   was it routine for them, on or just after the time of filing a
  

22   foreclosure action, to file the legal document called a lis
  

23   pendens in the county where the foreclosure action would take
  

24   place?
  

25            MS. HAGER:  Objection.  Leading.
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 1            THE COURT:  Overruled.
  

 2   A.   Yes.  And if you want me to just give you a step-by-step
  

 3   of the foreclosure process I could do that if that would --
  

 4            THE COURT:  Okay.  Please give me a step-by-step.
  

 5            THE WITNESS:  Okay.  But I'm not -- I wasn't sure if
  

 6   that would be considered overstepping.
  

 7            THE COURT:  Well, give me what you understand the
  

 8   step-by-step of the foreclosure process in New Jersey to be.
  

 9            THE WITNESS:  Once we -- our office confirmed that the
  

10   referral was valid and we could proceed with the foreclosure
  

11   then we would prepare the foreclosure complaint and file it
  

12   with the Office of Foreclosure in Trenton.
  

13            Once that complaint was filed and we received a file
  

14   number we would file -- record a lis pendens in the county
  

15   where the property was located, which is a vehicle to notice
  

16   anyone who may be interested in the property that there is a
  

17   lawsuit pending that involves that property.  Then we would
  

18   proceed with service, often simultaneously with filing the lis
  

19   pendens.
  

20            After service, if there was no response from the
  

21   defendant, we would file for default, and after a default was
  

22   granted, if it was not contested and the default was granted,
  

23   then we would move for a final judgment.  And at that time you
  

24   present all your proofs to the Court.
  

25            The initial complaint does not include copies of the
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 1   proof -- it doesn't include a copy of the note or the mortgage
  

 2   or the certificate amount due.  That's not a judgment.  And
  

 3   then you cannot proceed to judgment without all the proofs,
  

 4   which are numerous.  And then file judgment.
  

 5            Now, it -- that stays in the foreclosure unit.  It
  

 6   goes back to the county court if it's -- if a defendant files
  

 7   an answer.  So if it's a contested foreclosure then it would go
  

 8   back to the --
  

 9            THE COURT:  So assume Mr. Reed did file an answer.
  

10   What happens where a --
  

11            THE WITNESS:  Then it would go back.
  

12            THE COURT:  -- foreclosure defendant files an answer?
  

13            THE WITNESS:  Then it's moved from the foreclosure
  

14   unit to the county chancery court, and that judge hears the
  

15   case.  And it's either dismissed as a result of that court
  

16   action or the judge decides it can move forward, and then it
  

17   goes back to the foreclosure unit.
  

18            THE COURT:  And what happens then?
  

19            THE WITNESS:  And then we move for judgment, and when
  

20   judgment's granted then they schedule a sheriff's sale in the
  

21   county where the property is located.
  

22            THE COURT:  What, if anything, happens to the lis
  

23   pendens if the action is dismissed without prejudice?
  

24            THE WITNESS:  If that action is dismissed without
  

25   prejudice then the lis pendens should be also discharged,
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 1   because it is specific to that action.  It carries a caption
  

 2   that has the file number unique to the original filing.
  

 3            It's not unusual for a complaint to be dismissed for
  

 4   one reason or another and then immediately refiled, but you
  

 5   still have to discharge the lis pendens and then file a new
  

 6   one.
  

 7            THE COURT:  In New Jersey how is a dismissal effected?
  

 8            THE WITNESS:  Of the foreclosure complaint?
  

 9            THE COURT:  Yes.
  

10            THE WITNESS:  It can be by court order of the judge in
  

11   the chancery court.  It could be by a voluntar -- voluntarily
  

12   withdrawing it.
  

13            THE COURT:  So I'm not familiar with New Jersey State
  

14   Court procedure.  So if a judge --
  

15            THE WITNESS:  Okay.  And foreclosure is not normal New
  

16   Jersey State Court procedure --
  

17            THE COURT:  Okay.
  

18            THE WITNESS:  -- because it has that whole separate
  

19   foreclosure unit.
  

20            THE COURT:  Just to give you an example.  I may enter
  

21   an order that would provide for a complaint to be dismissed
  

22   without prejudice, but until somebody actually presents the
  

23   judgment it doesn't get dismissed.  What documents are required
  

24   to actually effect the dismissal of a complaint in New Jersey
  

25   in connection with mortgage foreclosure?
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 1            THE WITNESS:  The actual order from the judge in the
  

 2   chancery court can act as a dismissal of the foreclosure
  

 3   complaint.  If it's an uncontested foreclosure, and it doesn't
  

 4   go into chancery court, it stays in the foreclosure unit, then
  

 5   a separate motion or -- to dismiss would need to be filed and
  

 6   granted by the foreclosure unit.
  

 7            THE COURT:  What would be reflected on the docket in
  

 8   the case when it's actually dismissed?
  

 9            THE WITNESS:  The order from a judge.
  

10            THE COURT:  And what does one have to do to discharge
  

11   a lis pendens?
  

12            THE WITNESS:  Execute a dischargeable lis pendens that
  

13   references the original filing information from the lis pendens
  

14   with the caption that matches the case, and it's recorded with
  

15   the land records of the county in which the property is
  

16   located.
  

17            THE COURT:  Go ahead with your questioning, Mr. Reed.
  

18   BY MR. REED:
  

19   Q.   So, Ms. Donati, the process you describe, an order is
  

20   issued to the firm that you worked for to dismiss the
  

21   foreclosure complaint.  You received the order.  You then, as a
  

22   matter of course and custom, followed -- dismissed that lis
  

23   pendens afterwards.
  

24            MS. HAGER:  Objection.  Leading.
  

25            THE COURT:  Sustained.  You have to ask a different
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 1   question, Mr. Reed.
  

 2        (Pause)
  

 3   Q.   Ms. Donati, what would your firm do with regard to a lis
  

 4   pendens when received in order to dismiss from the chancery
  

 5   court?
  

 6            MS. HAGER:  Objection.  Calls for speculation.
  

 7            THE COURT:  Overruled.
  

 8   A.   When a case was dismissed, either with an order from the
  

 9   chancery court or voluntarily, for one reason or another, by
  

10   the plaintiff, it would get in the queue for the preparation
  

11   and filing of a discharge of lis pendens, and that would be
  

12   sent to the county for reporting.  Depending on the county, you
  

13   know, we would get it back in a few days, sometimes a few
  

14   weeks.
  

15            THE COURT:  So I want to try to be sure that I
  

16   understand your testimony on this point.  In the practice in
  

17   New Jersey, do I understand your testimony that a lis pendens
  

18   should be discharged when the action in which it has been
  

19   entered has been actually dismissed by the Court?
  

20            THE WITNESS:  Yes.  Dismissed by the chancery court or
  

21   dismissed through the foreclosure unit.
  

22            THE COURT:  Bear with me a second, okay?
  

23        (Pause)
  

24            THE COURT:  In order to determine the date the action
  

25   was dismissed, did you look at the Court docket?
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 1            THE WITNESS:  Yes, it would be in the order, whatever
  

 2   the date of the order was, if the order dismissed it or the
  

 3   filing of the notice of dismissal.
  

 4            THE COURT:  All right.  Ask your next question,
  

 5   Mr. Reed.
  

 6   Q.   Ms. Donati, would the receipt of the physical order with
  

 7   the date of the dismissal trigger the action you described
  

 8   customarily, the release of the lis pendens?
  

 9   A.   Yes, if the order said that foreclosure was dismissed,
  

10   then we would treat it as if it was a voluntary dismissal or
  

11   any other kind of dismissal of the case and we filed the
  

12   discharge of lis pendens and wind up the case.
  

13            THE COURT:  Go ahead, Mr. Reed.
  

14            MR. REED:  Your Honor, believe it or not, I don't
  

15   think I have anything more.
  

16            THE COURT:  Okay.  Cross-examination?
  

17   CROSS-EXAMINATION
  

18   BY MS. HAGER:
  

19   Q.   Good afternoon, Ms. Donati.
  

20   A.   Hi.
  

21   Q.   You mentioned that you're presently employed by DuPont, is
  

22   that right?
  

23   A.   I work for Kelly Legal Services.
  

24   Q.   So you --
  

25   A.   And I am in place at DuPont Corporation.
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 1   Q.   You're a contract attorney, is that right?
  

 2   A.   Yes.
  

 3   Q.   And how long have you been a contract attorney?
  

 4   A.   Since March of 2014.
  

 5   Q.   Can you describe your duties at DuPont?
  

 6   A.   Yes, I prepare easements, ground leases, building leases,
  

 7   review title, work with the title company for preparing
  

 8   commitments for larger acquisitions, manage outside counsel.
  

 9   Q.   But nothing foreclosure related, right?
  

10   A.   No.
  

11   Q.   And are you presently licensed to practice in New Jersey?
  

12   A.   Yes.
  

13   Q.   Why did you leave Phelan, Hallinan & Schmieg?
  

14   A.   Because the opportunity at DuPont was more in line with
  

15   the career projectory I see for myself.
  

16   Q.   When you were at Phelan, Hallinan & Schmieg, you
  

17   represented mortgage lenders, services and banks, is that
  

18   right?
  

19   A.   Yes.
  

20   Q.   And you managed foreclosure proceedings for your clients,
  

21   is that right?
  

22   A.   Yes.
  

23   Q.   Did you ever represent GMAC Mortgage?
  

24   A.   Yes.
  

25   Q.   Did you ever represent Residential Funding Company?

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 122 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 122

  
 1   A.   Yes.
  

 2            MS. HAGER:  Your Honor, I would like to move to
  

 3   disqualify the witness based on her prior representation of
  

 4   GMAC Mortgage and RFC.  Her testimony on behalf of claimants
  

 5   creates a conflict of interest and violates the rules of
  

 6   professional conduct.  Specifically, RPC 1.9, Duties To Former
  

 7   Clients:  "(B) A lawyer shall not knowingly represent a person
  

 8   in the same or substantially related matter in which a firm
  

 9   with which the lawyer formerly was associated had previously
  

10   represented a client whose interests are materially adverse to
  

11   that person."  And also, "(C) A lawyer who has formerly
  

12   represented a client in a matter or whose present or former
  

13   firm had formerly represented a client in a matter, shall not
  

14   thereafter (1) use information relating to the representation
  

15   to the disadvantage of the former client, except as these rules
  

16   would permit or require with respect to a client or when the
  

17   information has become generally known or (2) reveal
  

18   information relating to the representation except as these
  

19   rules would otherwise permit."
  

20            THE COURT:  Did you represent GMAC or Residential
  

21   Funding in connection with any mortgage foreclosure action
  

22   against Mr. Reed?
  

23            THE WITNESS:  No.
  

24            THE COURT:  I didn't read in your motion in limine to
  

25   exclude Ms. Donati's testimony because of prior work that she
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 1   did for GMACM or RFC.  Did I miss that?
  

 2            MS. HAGER:  It wasn't raised at that time because I
  

 3   didn't know the answer to those questions.
  

 4            THE COURT:  All right.
  

 5            MS. HAGER:  I didn't know if she had represented those
  

 6   companies or not.
  

 7            THE COURT:  I'll permit you to file a post-trial
  

 8   memorandum of law addressing the issue.  It does not appear to
  

 9   me -- I'm not ruling at this point but Ms. Donati's testimony
  

10   talked about custom, practice, and usage in residential
  

11   mortgage foreclosure in New Jersey.  She's not addressed in any
  

12   respect GMAC's mortgage foreclosure action with respect to the
  

13   Reeds.
  

14            I'm not ruling on it but I am going to give you --
  

15   you've raised this for the first time now.  I'll give you an
  

16   opportunity.  We can talk when the evidence is over about how
  

17   much time you want to file the memorandum.  I'll take under
  

18   advisement whether or not to consider Ms. Donati's testimony.
  

19            MS. HAGER:  Okay.  Thank you, Your Honor.
  

20            THE COURT:  Do you wish to cross-examine?
  

21            MR. REED:  Your Honor?
  

22            THE COURT:  No, Mr. Reed.
  

23            Go ahead.  Do you wish to cross-examine?
  

24            MS. HAGER:  Well, I had some more preliminary
  

25   questions.
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 1            THE COURT:  Do your cross-examination now.  Do you
  

 2   have cross-examination --
  

 3            MS. HAGER:  I do.
  

 4            THE COURT:  -- you want to do?
  

 5            MS. HAGER:  Of course.
  

 6            THE COURT:  Go ahead, let's go.
  

 7            MS. HAGER:  Sure.
  

 8   BY MS. HAGER:
  

 9   Q.   Where did you attend law school?
  

10   A.   Widener University.
  

11   Q.   And what year did you start and when did you graduate?
  

12   A.   I began in the -- Septem -- August of 2006 and I graduated
  

13   in May of 2009.
  

14            THE COURT:  Just get yourself a little closer to the
  

15   microphone.
  

16            THE WITNESS:  Oh, I'm sorry.
  

17            THE COURT:  I want to be sure that -- okay.  Thank
  

18   you.  You don't have to repeat anything.
  

19            THE WITNESS:  Okay.
  

20            THE COURT:  But go ahead.
  

21   Q.   Your employment at Phelan, Hallinan & Schmieg is your only
  

22   experience with foreclosures, right?
  

23   A.   Yes.
  

24   Q.   And are you a member of any professional or industry
  

25   organizations?

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 125 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 125

  
 1   A.   The New Jersey Bar Association and the Pennsylvania Bar
  

 2   Association.
  

 3   Q.   Have you ever written or spoken professionally?
  

 4   A.   No.
  

 5   Q.   When were you retained to provide an expert report in this
  

 6   case?
  

 7   A.   Exactly?  July -- I'm not sure exactly the date.
  

 8   Q.   July of 2014?
  

 9   A.   Yes.
  

10   Q.   And by whom were you retained?
  

11   A.   Frank Reed.
  

12   Q.   Have you ever spoken with Christina Reed?
  

13   A.   No.
  

14   Q.   Did Frank provide you -- did Mr. Reed provide you with any
  

15   facts or data about the case?
  

16   A.   Yes.
  

17   Q.   What were they?
  

18   A.   I was provided copies of the foreclosure complaint, the
  

19   note, the mortgage, the assignment, the lis pendens, and the
  

20   order from the judge in the foreclosure from 2008.
  

21   Q.   Have you ever testified as an expert before?
  

22   A.   No.
  

23   Q.   Have you ever provided deposition testimony?
  

24   A.   No.
  

25   Q.   Would you agree with me that the right to foreclose
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 1   accrues upon default and the performance of conditions
  

 2   precedent such as notice?
  

 3   A.   Yes.
  

 4   Q.   Are you aware of whether the Reeds were in default prior
  

 5   to the foreclosure complaint being filed?
  

 6   A.   I did not see anything that indicated that.
  

 7   Q.   The lower court didn't hold that GMAC Mortgage failed to
  

 8   prove standing, did it?
  

 9   A.   No.
  

10   Q.   Which -- excuse me.  Who is supposed to discharge a lis
  

11   pendens?
  

12   A.   The party that recorded it.
  

13   Q.   And when should that occur?
  

14   A.   When the foreclosure case is dismissed.
  

15   Q.   And on what authority do you base those responses?
  

16   A.   On the practice of law for four-and-a-half years in --
  

17   four years in that -- and I can't tell you off the top of my
  

18   head what statutes or rules involved, but that is the practice.
  

19   Q.   So as an expert on foreclosures in New Jersey, you must be
  

20   familiar with N.J.S.A. 2A:15-14 and 15-11 concerning lis
  

21   pendens, right?
  

22   A.   I have seen them.
  

23   Q.   What are those?
  

24            THE COURT:  I'd like to see them though --
  

25   A.   But I --
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 1            THE COURT:  -- if you're going to ask questions about
  

 2   it.
  

 3   A.   -- don't have them committed to memory.
  

 4            THE COURT:  Stop.  Stop.  If you wish to ask questions
  

 5   about a specific statutory section, put it in front of the
  

 6   witness and put a copy in front of me.  Otherwise, I will not
  

 7   permit you to question about it.
  

 8            MS. HAGER:  Sure.  I do have an extra copy, if you
  

 9   just bear with me a moment.
  

10            THE COURT:  Yes.
  

11            MR. REED:  Your Honor, do I get a copy?
  

12            THE COURT:  You should.
  

13            MS. HAGER:  I actually don't have enough copies for
  

14   everybody.  Can I ask the question a different way?
  

15            THE COURT:  You can ask.
  

16            MS. HAGER:  Sure.
  

17            THE COURT:  I'll see whether I let her answer it.
  

18   Q.   Is it not the case that lis pendens are supposed to be
  

19   discharged when a judgment is made in favor of the defendant?
  

20   A.   That -- if a judgment is made in favor of a defendant,
  

21   then a lis pendens should be discharged.
  

22   Q.   So you agree with me then?
  

23   A.   Yes.
  

24   Q.   Okay.  And is it not the county clerk who is actually
  

25   supposed to discharge the lis pendens upon receipt of a
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 1   certified copy of the judgment?
  

 2   A.   That is one way it can be handled.
  

 3   Q.   Isn't that the only way it's described in the rule?
  

 4   A.   I don't know.  I don't have the rule in front of me, but I
  

 5   do know that at the conclusion of a foreclosure, a discharge of
  

 6   lis pendens is filed -- is recorded on the land records.
  

 7   Q.   Because that's the way your former firm handled it, right?
  

 8   A.   Yes.
  

 9   Q.   At what point in a foreclosure proceeding would the county
  

10   clerk receive a certified copy of the judgment in favor of the
  

11   defendant?
  

12   A.   At what point, if there was a judgment in favor of the
  

13   defendant would the county court (sic) recorder --
  

14   Q.   Let me ask --
  

15   A.   -- the county court or --
  

16   Q.   I'll ask it again if that's okay.
  

17   A.   Okay.
  

18   Q.   At what point in a foreclosure proceeding would the county
  

19   clerk receive a certified copy of the judgment?
  

20   A.   After we received -- after the law firm received it from
  

21   the court.
  

22   Q.   After the law firm received what from the court?
  

23   A.   The certified copy of the judgment.
  

24   Q.   Are you aware of when the Reeds' foreclosure action was
  

25   dismissed by the court?
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 1   A.   I do not know the date.
  

 2   Q.   Are you aware of whether or not it says in the rule
  

 3   regarding lis pendens that the plaintiff is obligated to
  

 4   discharge the lis pendens?
  

 5   A.   Do I know where that is?
  

 6   Q.   Sorry.  I'll just rephrase it for you.  Does it say
  

 7   anywhere in the rule regarding lis pendens that the plaintiff
  

 8   is obligated to discharge the lis pendens?
  

 9   A.   I do not know off the top of my head.
  

10   Q.   Are you aware of how long a lis pendens remains effective
  

11   in New Jersey?
  

12   A.   Five years.
  

13            MS. HAGER:  Thank you.  I don't have anything further.
  

14            THE COURT:  So Ms. Donati, did you see Judge
  

15   Hogan's -- a copy -- with respect to this matter, did you see
  

16   Judge Hogan's decision?
  

17            THE WITNESS:  I did see it.
  

18            THE COURT:  Okay.  And that decision is dated February
  

19   6, 2009.  I think the issue arises here that the clerk's office
  

20   didn't enter a dismissal of the complaint -- of the case, of
  

21   the foreclosure case until August 9th, 2013.  Why, I have no
  

22   idea.  But the --
  

23            THE WITNESS:  That's a long time.
  

24            THE COURT:  -- dismissal wasn't entered until August
  

25   9th, 2013.  That's at least why I asked some questions earlier
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 1   about when the lis pendens should be discharged.  Judge Hogan
  

 2   wrote a decision but the judgment -- a dismissal wasn't entered
  

 3   until years later.  Why, I don't know.  But I take it your
  

 4   understanding is it's when the judgment of dismissal is
  

 5   entered, that's when the lis pendens should be discharged.
  

 6            THE WITNESS:  Yes.
  

 7            THE COURT:  Okay.
  

 8            Mr. Reed, do you have any additional questions?
  

 9   REDIRECT EXAMINATION
  

10   BY MR. REED:
  

11   Q.   I'm trying to understand the terminology.  I think Ms.
  

12   Donati, you had said when you received an order from the judge
  

13   dismissing the case is when you would proceed with dismissing
  

14   the lis pendens.
  

15   A.   That is what we did, yes.  I --
  

16            MR. REED:  Your Honor, I would like to ask the witness
  

17   about preparation of filing foreclosure complaints, moving away
  

18   from the lis pendens.
  

19   Q.   Would your firm routinely -- can you explain any process,
  

20   if at all, relating to obligations under New Jersey Fair
  

21   Foreclosure Act and filing a foreclosure action?
  

22            MS. HAGER:  Objection.  It exceeds the scope of cross-
  

23   exam.
  

24            THE COURT:  I'm going to overrule the objection.  Go
  

25   ahead.
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 1            THE WITNESS:  I'm sorry, I didn't hear.
  

 2            THE COURT:  I overruled the objection.
  

 3            THE WITNESS:  Okay.  The Fair Foreclosure Act calls
  

 4   for a notice of intent to foreclose which is a letter sent to
  

 5   the borrower letting them know that they're in default, who the
  

 6   lender is, how much would be required to cure the default and
  

 7   other information.  And it gives them thirty days to cure the
  

 8   default before a foreclosure can be initiated.
  

 9            We -- part of the pre-filing procedure for a
  

10   foreclosure action would be to make sure that the notice of
  

11   intent to foreclose was sent and that the thirty days had run.
  

12   So we would not file prior to the thirty days expiring.
  

13   Usually we would give them thirty-five days.
  

14            THE COURT:  Anything else, Mr. Reed?
  

15            MR. REED:  I can't -- I can't -- my understanding is I
  

16   can't discuss the actual -- my foreclosure.
  

17            THE COURT:  That's correct.
  

18            MR. REED:  And any questions about the --
  

19            THE COURT:  I'm not going to allow you to elicit any
  

20   opinion testimony from Ms. Donati.
  

21            Look, Mr. Reed, the Trust doesn't -- is not
  

22   contesting, for the purposes of this matter, that the FFA
  

23   notice was not given and that's the reason that Judge Hogan
  

24   entered his decision to dismiss the matter without prejudice.
  

25   Am I correct in that, Ms. Hager?
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 1            MS. HAGER:  That's correct, Your Honor.
  

 2            THE COURT:  Okay.  So this doesn't serve any purpose.
  

 3            MR. REED:  Okay.
  

 4            THE COURT:  Okay?  Do you have anything else you want
  

 5   to ask her about?
  

 6            MR. REED:  I think -- I was going to just ask
  

 7   questions about the assignment of the mortgage certificate in
  

 8   relation to the filing of the foreclosure, the date but I --
  

 9   like I said, I'm trying to understand that I can't talk about
  

10   my specific foreclosure action.
  

11            THE COURT:  I think she's already testified about what
  

12   her custom and practice was with respect to when a lender would
  

13   ask that a foreclosure action be commenced, what the custom and
  

14   practice was with reviewing the note, the mortgage, any
  

15   assignment.  Is there something beyond that you want to --
  

16   she's already testified about that.
  

17            MR. REED:  I don't -- I don't think so.
  

18            THE COURT:  Okay.  Because ordinarily, you call a
  

19   witness, you ask -- and I'm giving you some leeway on this, you
  

20   ask your questions, then the other side cross-examines as
  

21   Ms. Hager did.  Then ordinarily any redirect is limited to the
  

22   scope of the cross-examination.  You can't go back over a new
  

23   area and things like that.
  

24            MR. REED:  So cover every new --
  

25            THE COURT:  I've given you some -- I've tried to give
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 1   you some leeway.  I've overruled the objections about beyond
  

 2   the scope of the cross, but Ms. Donati already did testify --
  

 3            MR. REED:  Okay.
  

 4            THE COURT:  -- about the procedures with respect to
  

 5   looking as to whether there was an assignment or an endorsement
  

 6   of the note or whether it was endorsed in blank.  I have that
  

 7   clearly in mind.
  

 8             Is there something else you wanted to ask about?
  

 9            MR. REED:  No.
  

10            THE COURT:  Okay.  Ms. Hager, is there anything else
  

11   you want to ask?
  

12            MS. HAGER:  No, Your Honor.
  

13            THE COURT:  All right.
  

14            MS. HAGER:  Thank you.
  

15            THE COURT:  You're excused.  Thank you very much for
  

16   your testimony.
  

17            All right.  And you have another witness here?
  

18   Somebody else came in while we were --
  

19            MR. REED:  He did.  He did, Your Honor.
  

20            THE COURT:  And who is that?
  

21            MR. REED:  This is Evan Hendricks.
  

22            THE COURT:  Okay.  Mr. Hendricks, do you want --
  

23   you're going to call him as a witness, I take it then.
  

24            MR. REED:  Yes.
  

25            THE COURT:  All right.  Mr. Hendricks, would you come
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 1   on up and be sworn.  If you would go up there and stand there
  

 2   and raise your right hand.  Just want to make sure the
  

 3   microphone is picking up your response.  Okay.  All right.
  

 4        (Witness sworn)
  

 5            THE COURT:  All right.  Please have a seat.
  

 6            THE WITNESS:  Thank you.
  

 7            THE COURT:  If you would state and spell your full
  

 8   name.
  

 9            THE WITNESS:  My name is Evan Hendricks, E-V-A-N,
  

10   H-E-N-D-R-I-C-K-S.
  

11            THE COURT:  Thank you very much, Mr. Hendricks.  And
  

12   just so you understand, Mr. Reed hadn't completed his direct
  

13   testimony, but when we broke for lunch, I indicated that I
  

14   would take witnesses out of order, so they wouldn't have to
  

15   wait while Mr. Reed completed.  So you were here, I think, when
  

16   Ms. Donati was testifying.  So now I'll permit Mr. Reed to ask
  

17   his questions of you.
  

18            Go ahead, Mr. Reed.
  

19            THE WITNESS:  Thank you, Your Honor.
  

20            MR. REED:  Your Honor, I have to get my computer
  

21   because the -- I just realized the reference material is on the
  

22   actual computer.
  

23            THE COURT:  I'll tell you what, you stay there.  I'll
  

24   ask one of my law clerks if you don't mind them bringing it
  

25   back to you, so you don't have to get it.  It's the red-covered
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 1   computer on the ledge there, right?
  

 2            MR. REED:  Yes.
  

 3            THE COURT:  Okay.  They'll bring it back to you.
  

 4        (Pause)
  

 5            THE WITNESS:  I'm a bit out of order; is there any
  

 6   water available in the courtroom?
  

 7            THE COURT:  We'll have to get you some.
  

 8            THE WITNESS:  Thanks.  Sorry.  I just got off the
  

 9   train, so I haven't had a chance to --
  

10   DIRECT EXAMINATION
  

11   BY MR. REED:
  

12   Q.   Mr. Hendricks, can you state your name for the Court?
  

13            THE COURT:  He did already.
  

14            MR. REED:  He did.
  

15   Q.   Your residence?
  

16            THE COURT:  No, we --
  

17            MR. REED:  Oh, you don't --
  

18            THE COURT:  Yes, go ahead.  Tell him --
  

19            THE WITNESS:  I --
  

20            THE COURT:  Give me your office or your home,
  

21   whichever you prefer.
  

22            THE WITNESS:  I live in Bethesda, Maryland.
  

23            THE COURT:  Okay.
  

24            THE WITNESS:  Street address.
  

25            THE COURT:  All right.
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 1   Q.   Would you care to share with the Court your experience as
  

 2   an expert witness in matters of banking and public records?
  

 3   A.   Sure.  I --
  

 4            THE COURT:  Let me ask you this --
  

 5            THE WITNESS:  Sure.
  

 6            THE COURT:  -- before you do that:  tell me what you
  

 7   understand you're here to testify as an expert about.  What is
  

 8   the subject of your --
  

 9            THE WITNESS:  The effect of the public record filing,
  

10   specifically to lis pendens on his -- the -- in the foreclosure
  

11   of his property and the -- what -- you know, what GMAC's
  

12   practice and pattern was in relation to that information and
  

13   that kind of activity.  And the impact it had on his ability to
  

14   sell his house and on the foreseeability of the damage that
  

15   would cause him on behalf of GMAC.
  

16            THE COURT:  All right.  We'll take it one step at a
  

17   time.
  

18            THE WITNESS:  Okay.
  

19            THE COURT:  Go ahead, Mr. Reed.  What is your question
  

20   of Mr. Hendricks?
  

21            MR. REED:  I understand that Mr. Hendricks said we
  

22   would like to have him talk about his experience.
  

23   Q.   First off, have you ever testified in a court in regard to
  

24   these issues that you just described to the Judge?
  

25   A.   Yes, sir.  I have been qualified more than twenty times,
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 1   testified in federal and state court.  They involve the
  

 2   personal information that affects people's financial standing,
  

 3   their creditworthiness.  Many of the cases involve public
  

 4   records because foreclosures and tax liens are very -- have a
  

 5   negative impact on someone's ability to close a transaction.
  

 6        And so I have a lot of specialized knowledge in that field
  

 7   and I -- one of the ways I've built that up was I was editor
  

 8   and publisher of a newsletter, specialized newsletter, for
  

 9   thirty-three years dealing with information, law and policy,
  

10   including the use of public records in consumer transactions,
  

11   the public access to that information, what kind of personal
  

12   information and public records is available like foreclosure
  

13   information, property records.  So I have a lot of specialized
  

14   knowledge in that area and that's why I serve as a specialized
  

15   knowledge expert in cases involving personal information, a lot
  

16   of times in credit reporting.
  

17            THE COURT:  I don't know whether you -- have you seen
  

18   my order on the motion in limine?
  

19            THE WITNESS:  Yes, sir.  I know we're not talking
  

20   about credit reporting today and so I am here to talk
  

21   specifically about the public record and its impact on that
  

22   transaction and that house.  And I know there's other limits in
  

23   your order.
  

24            THE COURT:  All right.
  

25            Mr. Reed, go ahead with your questioning.
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 1   Q.   Mr. Hendricks, could you describe, in particular, the
  

 2   effects of the public record of a lis pendens on the
  

 3   alienability of the property either through selling or
  

 4   financing?
  

 5   A.   Thank you, and this is what I am here to testify about is
  

 6   that a lis pendens and a foreclosure brings a transaction to a
  

 7   halt because no mortgage lender or a banker can approve a
  

 8   credit application or any sort of transaction when there's that
  

 9   sort of public record existing and they find out about it
  

10   because they use services that notify them of it, as soon as
  

11   it's feasibly possible.
  

12        So it's figuratively like a -- it's hanging a scarlet
  

13   letter around a consumer who has one of these foreclosures or
  

14   other figurative phrase, it throws them in credit jail and
  

15   there's no get out of jail card.
  

16   Q.   Mr. Hendricks, you spoke of the consumer but does it have
  

17   an effect on the property itself, as well?
  

18   A.   Yes, it locks up the property.  It basically puts it in
  

19   the deep freeze, so no transaction can take place for that
  

20   property because it's -- I'm not a lawyer but it's encumbered.
  

21   I don't know if that's the right term but it's simply not free
  

22   to be used in a transaction.
  

23            THE COURT:  Well, a mortgage encumbers a property as
  

24   well, right?
  

25            THE WITNESS:  Yes.
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 1            THE COURT:  Go ahead, Mr. Reed.
  

 2            THE WITNESS:  But this is a special sort of -- again,
  

 3   a scarlet letter on -- which ties up that property.
  

 4            THE COURT:  Go ahead with your question, Mr. Reed.
  

 5            THE WITNESS:  Sorry.
  

 6   Q.   Is it fair to say that a lis pendens signifies that a
  

 7   dispute is happening over the title of the property?  That's
  

 8   the role of the lis pendens?
  

 9            MS. HAGER:  Objection.  Leading.
  

10            THE COURT:  Overruled.
  

11   A.   It certainly indicates that a dispute is likely.  It
  

12   doesn't a hundred percent confirm there's a dispute but it
  

13   definitely confirms that a dispute is likely, yes.
  

14   Q.   You -- Mr. Hendricks, you live in Maryland and you have
  

15   traveled the country, so the rules may be different from state
  

16   to state on lis pendens, is that correct?
  

17   A.   Right.  But there are also -- most of the rules
  

18   supplement.  If there's a state rule and there's federal rule,
  

19   it's usually -- one doesn't trump or pre-empt the other.  It's
  

20   usually -- they build on each other, so the rights are
  

21   cumulative.
  

22   Q.   Since it's a public -- a lis pendens is a public record,
  

23   would -- regular individuals would be able to learn of that
  

24   information as well, would they not?
  

25   A.   If it's a -- as a public record, yes, if they knew where
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 1   to look and how to get it.  Yes, they would be able to access
  

 2   that sort of public record.
  

 3   Q.   To your knowledge, are there services that report those
  

 4   public records to anyone who may be interested in knowing that
  

 5   information?
  

 6   A.   Yes, it's a standard industry practice for major creditors
  

 7   to subscribe to services that will notify them of foreclosures
  

 8   and bankruptcies are two of the leading categories that
  

 9   creditors want to know about, especially for existing
  

10   customers.  So that's something that's now -- it used to be if
  

11   it was just in a court record somewhere, they might not know
  

12   about it but now there's services that bring it -- push that
  

13   information to them almost -- very promptly, if not
  

14   immediately.
  

15   Q.   Are you aware if there are any such services accessible to
  

16   the general public?  I'll let you answer that question.
  

17   A.   I am more familiar with the industry using them.  I'm not
  

18   sure to the extent that there's one that's mainly designed for
  

19   the general public.  But it is publicly available information,
  

20   so it's conceivable.
  

21   Q.   Are you -- would it surprise you if there was services
  

22   like this employed or used by realtors to determine properties
  

23   subject to public records recorded against them?
  

24   A.   No, that -- that wouldn't surprise me because they're
  

25   central to the industry and they're industry participants, just
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 1   like a lender like GMAC would use this sort of thing because
  

 2   they would not want to and would not approve any sort of loan
  

 3   or transaction to someone who has a lis pendens pending.
  

 4   Q.   The recordation of a lis pendens, is it fair to say that
  

 5   that would send or can it send any kind of a message to the
  

 6   public, as it's a public record, that the owner of that
  

 7   property is in distress -- financial distress?
  

 8            MS. HAGER:  Objection.  Leading and calls for
  

 9   speculation.
  

10            THE COURT:  Sustained.  Do you have another question,
  

11   Mr. Reed?
  

12            MR. REED:  I'm trying to think of how I can rephrase
  

13   that, Your Honor, if I understand the objection.
  

14   Q.   Mr. Hendricks, you mentioned that filing of a lis pendens
  

15   and foreclosure actions foreseeably can cause harm.  Could you
  

16   elaborate?
  

17            THE COURT:  He didn't say that.
  

18   A.   I can elaborate.
  

19            THE COURT:  Ask another question, Mr. Reed.
  

20   Q.   Filing of a foreclosure and a lis pendens does have harm
  

21   or -- to the property and owner of that property, is that
  

22   correct?
  

23   A.   Yes.
  

24            MS. HAGER:  Objection.
  

25   A.   Becau -- I'm sorry.  Yes, it does because it ties up the
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 1   house -- a person's home is usually the most important asset
  

 2   and when you have a lis pendens is completely ties up that
  

 3   asset and makes it so you can't sell it, you can't borrow
  

 4   against it and it --
  

 5            THE COURT:  Well, to sell it, he has to satisfy the
  

 6   mortgage, correct?
  

 7            THE WITNESS:  Yes, sir.
  

 8            THE COURT:  And if there's a valid mortgage, you would
  

 9   agree that that's an obligation that the mortgagor would have
  

10   to pay at the time they sell their house, correct?
  

11            THE WITNESS:  Right.  And I understand that was Mr.
  

12   Reed's plan provided this transaction was going to go through
  

13   that he was working on at the time.
  

14            THE COURT:  Well --
  

15            THE WITNESS:  That's my understanding, Your Honor; I'm
  

16   sorry.
  

17            THE COURT:  That's what you're basing your opinion on?
  

18            THE WITNESS:  That's certainly part of the basis for
  

19   my opinion, yes.
  

20            THE COURT:  Go ahead, Mr. Reed.  Ask your next
  

21   question.
  

22   Q.   Is it your understanding that -- from your experience,
  

23   does litigation over title and property, is that something
  

24   that's quickly or easily typically resolved?
  

25   A.   No, not --
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 1            MS. HAGER:  Objection.  Leading and calls for
  

 2   speculation.
  

 3            THE COURT:  Sustained.
  

 4   Q.   During 2008 and 2009, could you describe for the Court
  

 5   your understanding of the foreclosure industry?  I'll back that
  

 6   up.
  

 7        In your experience, Mr. Hendricks, why would a lender not
  

 8   want to underwrite property because of a lis pendens or pending
  

 9   litigation?
  

10            MS. HAGER:  Objection.  Leading.  It calls for --
  

11            THE COURT:  Sustained.
  

12        (Pause)
  

13            THE COURT:  Do you have any additional questions, Mr.
  

14   Reed?
  

15            MR. REED:  I do, Your Honor.  It's just trying --
  

16   difficulty of my trying to phrase them in a way -- trying to
  

17   understand the -- I don't want to elicit objections because I
  

18   am not phrasing them correctly.  I don't want to do something
  

19   inappropriate.
  

20            THE COURT:  Tell me what it is you're trying to
  

21   inquire about, Mr. Reed.  This is not a question to him.
  

22   You're telling me.  Okay?
  

23            MR. REED:  Um-hum.
  

24            THE COURT:  What's the point you want to make?
  

25            MR. REED:  Would a lender know, reasonably know, if

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 144 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 144

  
 1   filing a foreclosure action is going to have a harmful effect
  

 2   on the person who owned the property or the property value it's
  

 3   of -- by way of -- you know, just by -- by putting it into the
  

 4   public awareness that there is a debt collection activity on
  

 5   the property and against the property owner.  And what -- what
  

 6   result of that -- in other words, is it -- would they happen to
  

 7   know with -- of course, this is going to have some negative
  

 8   impact on them -- on that person but it just doesn't happen in
  

 9   a vacuum.
  

10            THE COURT:  Do you have an opinion, Mr. Hendricks,
  

11   whether the filing of a lis pendens has an impact on the market
  

12   value of residential real estate?  Just answer that yes or no.
  

13            THE WITNESS:  Yes, I do have an opinion on that.
  

14            THE COURT:  Okay.  Don't tell me your opinion yet but
  

15   tell me what's the basis for your opinion?
  

16            THE WITNESS:  The basis for my opinion is the
  

17   specialized knowledge I've accumulated following cases
  

18   involving mortgages, property sale and the impact that public
  

19   records with personal information has on those properties.
  

20            THE COURT:  And does the filing of the lis pendens
  

21   have some different effect than simply if you had knowledge
  

22   that the borrower had defaulted on his mortgage?
  

23            THE WITNESS:  Well, I mean that's a compound question.
  

24   Can I take it --
  

25            THE COURT:  Well, I get to ask what I want to.
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 1            THE WITNESS:  Yeah, I know.  Can I take it one at a
  

 2   time then?  The lis pendens is particularly damaging when, as
  

 3   you just had another witness talk about and your question went
  

 4   to this, and it's -- I think this is stipulated, when it's
  

 5   not -- adequate notice is not given.  So much of the -- the
  

 6   regimes that I deal with are based on notice.
  

 7            THE COURT:  Look, the complaint was on file.  It was
  

 8   public.  The issue about whether Mr. Reed received the notice,
  

 9   that the New Jersey statute required thirty days in advance was
  

10   an issue in this case, but it's undisputed that Mr. Reed was in
  

11   default payment of his mortgage beginning in February of 2008.
  

12   I think that's also undisputed.
  

13            So my question is, does the filing of the lis pendens
  

14   have an effect that's different from the fact that the Reeds
  

15   had defaulted on their mortgage?  The lis pendens was filed May
  

16   27th, 2008, months later.
  

17            THE WITNESS:  My answer is yes.
  

18            THE COURT:  All right.  Let me hear your opinion.
  

19            THE WITNESS:  Because it goes into this whole public
  

20   records regime which is then transferred into interested
  

21   stakeholders in the private sector, including lenders.
  

22            THE COURT:  Well, no lender is going to lend to Mr.
  

23   Reed if he's been in default of his mortgage for five months
  

24   when he applies for refinance, are they?
  

25            THE WITNESS:  Well, I mean, I think if -- in most
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 1   traditional circles probably not but I believe is Mr. Reed was
  

 2   working with a lender he had a long track record with and that
  

 3   that -- my understanding is that that lender told him that once
  

 4   they --
  

 5            THE COURT:  Well, don't tell me what the lender told
  

 6   him --
  

 7            THE WITNESS:  Okay, I'm sorry.
  

 8            THE COURT:  -- because he hasn't been able to put that
  

 9   into evidence.
  

10            THE WITNESS:  Okay.  All right.
  

11            THE COURT:  All right.
  

12            THE WITNESS:  But that public record regime kicked in
  

13   and that's how that played a role in bringing a halt in this
  

14   transaction preventing him from --
  

15            THE COURT:  That's contrary to the testimony this
  

16   morning.
  

17            THE WITNESS:  Okay.
  

18            THE COURT:  The testimony this morning about the
  

19   transactions which Mr. Reed had entered into, the first buyer
  

20   failed to close and was able to recover his deposit.  The
  

21   second buyer defaulted and Mr. Reed had to -- I heard a lot of
  

22   testimony about it and there was no testimony that the second
  

23   borrower didn't go forward and close the purchase because of
  

24   anything related to a mortgage foreclosure action.  So you're
  

25   assuming that Mr. Reed lost a sale because of mortgage
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 1   foreclosure?
  

 2            THE WITNESS:  No, I think it was a refinance or some
  

 3   sort of a financial arrangement that he was going to have with
  

 4   the lender he had been working with at TD Bank.
  

 5            THE COURT:  And do you think -- well, never mind.
  

 6            THE WITNESS:  And I apologize because I thought I was
  

 7   testifying tomorrow, so I didn't have time to prepare that I
  

 8   normally would, sir.
  

 9            THE COURT:  Well, it's -- go ahead with your
  

10   questions, Mr. Reed.
  

11            THE WITNESS:  Obviously my opinions have to square
  

12   with the facts of the case.
  

13            THE COURT:  Okay.
  

14            THE WITNESS:  And that -- but you asked about two
  

15   things and I'm thinking of something that I think happened
  

16   after those two --
  

17            THE COURT:  And what's -- go ahead and tell me.
  

18            THE WITNESS:  Well, my understanding is that -- and I
  

19   wish I was here to hear the testimony as well, that TD Bank was
  

20   looking to do a -- some sort of finance or loan processing with
  

21   Mr. Reed when TD Bank discovered, through the public records
  

22   regime, the lis pendens.  And then that brought it to a halt.
  

23            THE COURT:  And do you think that TD Bank would have
  

24   asked whether he's current in his mortgage payments before they
  

25   agreed to do a refinance?
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 1            THE WITNESS:  I think they would have, yes.
  

 2            THE COURT:  Yes.  And so Mr. Reed's testimony this
  

 3   morning as about discussions with TD Bank before any
  

 4   foreclosure action was filed.
  

 5            Ask your next question, Mr. Reed.  Let's get on with
  

 6   this.
  

 7        (Pause)
  

 8            THE COURT:  Do you have a question, Mr. Reed?
  

 9            MR. REED:  Yes, I am trying to formulate it, Your
  

10   Honor.
  

11   BY MR. REED:
  

12   Q.   In your experience with the -- the existence of a
  

13   foreclosure action and its associated lis pendens on a
  

14   property --
  

15            MR. REED:  I don't know if this is an allowable
  

16   question, Your Honor.
  

17            THE COURT:  Well go ahead and ask it and we'll see.
  

18   Q.   -- signify to a buyer or a buyer's realtor that there may
  

19   be a more involved process in the sale of a property than a
  

20   property that didn't have such a recordation?
  

21            MS. HAGER:  Objection.  Calls for speculation.
  

22            THE COURT:  Overruled.  Go ahead.
  

23   A.   Yes, it does, just like you do title searches to see if
  

24   properties have liens on them.  This is a same, parallel
  

25   situation.  Yes, it would show that this is -- the transaction

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 149 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 149

  
 1   is not going to go through quickly.
  

 2   Q.   Would the filer of that foreclosure and associated lis
  

 3   pendens likely be aware of that effect?
  

 4   A.   Yes, it's foreseeable that it's going to be a financial
  

 5   servicing mortgage company that's going to file that sort of
  

 6   thing and they -- if they're on the other end looking at a
  

 7   consumer or a property that had that, they know that they would
  

 8   not do -- they would not do that transaction either.  So it
  

 9   would be no mystery to an entity like GMAC, and GMAC, there was
  

10   a lot of -- GMAC was recklessly foreclosing on lots of people
  

11   at this time and was being investigated by the government for
  

12   it and was the subject of an audit by the Treasury Department.
  

13   So this was part of a pattern and practice of GMAC's actions
  

14   where -- during that period of time where they were recklessly
  

15   foreclosing on people.
  

16            MS. HAGER:  Objection to the witness' testimony as far
  

17   as the --
  

18            THE COURT:  Objection is sustained and the testimony
  

19   is stricken.  There's no foundation.  It's beyond his
  

20   permissible scope of expertise.
  

21            MR. REED:  What -- Your Honor, he strayed there.
  

22            THE COURT:  Ask your next question, Mr. Reed.
  

23            MR. REED:  Your Honor, I'm unsure what was stricken.
  

24            THE COURT:  His whole answer was stricken, Mr. Reed.
  

25   Ask your next question.

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 150 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 150

  
 1        (Pause)
  

 2            MR. REED:  Your Honor, I would like you to turn
  

 3   Exhibit 5 and enter it into evidence.  Ms. Hager agreed to
  

 4   allow this.  I don't know if she has any objection now, but she
  

 5   agreed to allow it.
  

 6            MS. HAGER:  No objection, Your Honor.
  

 7            THE COURT:  All right.  Exhibit 5, which is the
  

 8   Interagency Review Of Foreclosure Policies And Practices,
  

 9   Federal Reserve System, Office of the Comptroller of The
  

10   Currency, Office of Thrift Supervision and the cover has a date
  

11   of April 2011, is admitted into evidence.
  

12   (Intragency Review of Foreclosure Policies and Practices was
  

13   hereby received into evidence as Reed's Exhibit 5, as of this
  

14   date.)
  

15            MR. REED:  Your Honor, may I approach the witness to
  

16   allow him to review the document?
  

17            THE COURT:  Sure.
  

18            MR. REED:  This was provided to the witness in
  

19   preparation towards --
  

20            THE COURT:  Okay.  Go ahead.  If you want to -- we've
  

21   got to make sure we get you on --
  

22            MR. REED:  Yes.
  

23            THE COURT:  -- the sound system, so -- all right.
  

24            Mr. Reed has placed Exhibit 5 in evidence before the
  

25   witness.
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 1            Go ahead with your questioning, Mr. Reed.
  

 2   BY MR. REED:
  

 3   Q.   Mr. Hendricks, is this the report that you were referring
  

 4   to when you said that GMAC was one of many firms under
  

 5   investigation by an agency of the government?
  

 6   A.   This is one of the reports that I reviewed which covered
  

 7   this period, but in my expert report, I also cited a report
  

 8   that specifically cited an audit of GMAC by an agent of the
  

 9   Treasury Department which found all sorts of irregularities
  

10   with GMAC's foreclosure which is in -- basically supplements
  

11   or, you know, complements this report on the problems with
  

12   foreclosure across the industry.
  

13            MS. HAGER:  Objection to any testimony stemming from a
  

14   report which is inadmissible.
  

15            THE COURT:  I'm going to overrule that objection.  The
  

16   report to which he refers is not in evidence, other than this
  

17   report itself.  You know, what he said specifically about GMAC
  

18   being discussed in another report, that part is inadmissible,
  

19   but I'm going to let the answer stand and give appropriate
  

20   weight to the portion of it that remains.
  

21            Go ahead, Mr. Reed.  Let's go.
  

22        (Audio resumes mid-sentence)
  

23   Q.   -- of these -- of this particular report -- put on any
  

24   heightened notice that their actions could cause harm?
  

25            MS. HAGER:  Objection.
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 1            THE COURT:  Sustained.
  

 2            Mr. Reed, you just put in evidence a report from April
  

 3   2011.  The lis pendens about which you complain was entered in
  

 4   May 2008.  How a report from 2011 would impact what GMACM did
  

 5   in 2008 is not something -- you've drawn no logical connection
  

 6   and I am going to exclude that -- that's why I am sustaining
  

 7   the objection to the question, okay?
  

 8            MR. REED:  Your Honor, the basis of the report --
  

 9            THE COURT:  I don't want to hear any argument.  Ask
  

10   your next question.
  

11        (Pause)
  

12            MR. REED:  Your Honor, I think -- I don't think I have
  

13   anything more.
  

14            THE COURT:  Cross-examination?
  

15   CROSS-EXAMINATION
  

16   BY MS. HAGER:
  

17   Q.   Good afternoon.  How are you aware of Mr. Reed's
  

18   relationship with TD Bank?
  

19   A.   Through my discussions with Mr. Reed and through documents
  

20   that he provided.
  

21   Q.   The majority of your prior testimony in other matters
  

22   related to credit reports, isn't that right?
  

23   A.   A lot of were credit reporting cases involving credit
  

24   reports and some of them involved the use of public records,
  

25   yes.
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 1   Q.   How often have you been involved with matters involving
  

 2   lis pendens in New Jersey?
  

 3   A.   In terms of a specific case involving a lis pendens in New
  

 4   Jersey, this is the first one that I remember of all the cases
  

 5   I've been involved in.
  

 6   Q.   And have you ever prepared a study of the effect of the
  

 7   lis pendens on market value of property?
  

 8   A.   No.
  

 9   Q.   Isn't a lis pendens simply a notice to third parties?
  

10   A.   It's -- yes, it's a notice, it's a public notice, yes.
  

11   Q.   And it puts parties on notice of litigation between
  

12   parties, isn't that right?
  

13   A.   Yes, that's part of it.  Yes.
  

14   Q.   And couldn't a potential creditor simply ask the potential
  

15   borrower about the lis pendens?
  

16   A.   Yes.
  

17   Q.   It's not necessarily something that precludes a potential
  

18   borrower from getting a loan, is it?
  

19   A.   The lis pendens, is that your question?
  

20   Q.   Right, the question is does a lis pendens necessarily
  

21   preclude a lender from lending to a potential borrower?
  

22   A.   Effectively, yes, it does, because no underwriter would
  

23   approve a loan if there's a lis pendens on a property.
  

24   Q.   But didn't you just testify that a potential creditor
  

25   could have a discussion with the potential borrower about the
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 1   facts surrounding the lis pendens?
  

 2   A.   Oh, sure, of course they could; but that's not -- that
  

 3   wasn't your last question.
  

 4   Q.   You testified that you can't sell a house when there's a
  

 5   lis pendens.  Why is that?
  

 6   A.   For the reason that you can't get the transaction
  

 7   approved.  The underwriter won't approve the transaction, the
  

 8   application for credit.
  

 9   Q.   What if the potential buyer had cash?
  

10   A.   Right, if it's all cash between two parties and I suppose
  

11   that's, you know, in the category of anything's possible, yes.
  

12   Q.   Well, it's not actually an impediment to closing, right?
  

13   A.   Well, I mean in the real world it is, yes.
  

14   Q.   It is simply a notice, isn't it?
  

15   A.   Well, it's a notice of a very major problem.
  

16   Q.   A lis pendens is not the same thing as a lien, is that
  

17   right?
  

18   A.   I don't believe so, no.
  

19   Q.   So let me just make sure I understood your answer.  A lis
  

20   pendens is not the same thing as a lien, correct?
  

21   A.   A lien is a lien and a lis pendens and a lis pendens.
  

22   Q.   They're different?
  

23   A.   Yes.
  

24   Q.   Right.  Okay.  Thank you.  I don't have anything further.
  

25   A.   Thank you.
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 1            THE COURT:  Mr. Reed, any further examination?  It has
  

 2   to relate to the subject of Ms. Hager's questions.
  

 3            MR. REED:  Yes.
  

 4   REDIRECT EXAMINATION
  

 5   BY MR. REED:
  

 6   Q.   A lis pendens indicates a potential lien, is that correct?
  

 7   A.   I think that's a fair interpretation, yes.
  

 8   Q.   It has to be resolved by the litigation that it's
  

 9   associated with?
  

10   A.   That's my understanding, yes.
  

11   Q.   What you testified earlier is typically understood to be a
  

12   complicated -- signifies a complicated matter is pending
  

13   regards to the property?
  

14   A.   Yes.
  

15   Q.   So the reverse of that, it's not a simple scenario
  

16   regarding the title of --
  

17   A.   Right.
  

18   Q.   -- the property.
  

19   A.   Right.  It's not a typical residential mortgage or
  

20   residential property transaction, yes.
  

21            MR. REED:  Your Honor, I have nothing further.
  

22            THE COURT:  Isn't any proposed sale transaction where
  

23   there's a mortgage on the property, the buyer is going to
  

24   insist on having a payoff demand from the existing mortgagee,
  

25   so that the mortgage is satisfied and released when the
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 1   transaction is closed, correct?
  

 2            THE WITNESS:  If I understand your question, I think I
  

 3   agree.  No buyer is going to want to just take on an unpaid
  

 4   mortgage as part of buying a property.
  

 5            THE COURT:  Whether there was a lis pendens or not,
  

 6   whenever a buyer is buying a property that's subject to a
  

 7   mortgage, whether it's through an escrow agent or lawyers who
  

 8   were closing the transaction, you get a payoff demand with
  

 9   respect to the outstanding mortgages or liens on the property,
  

10   correct?
  

11            THE WITNESS:  I believe that's correct.  I --
  

12            THE COURT:  And the buyer wants to be sure that the
  

13   existing liens are satisfied unless he's taking -- unless he
  

14   expressly agrees to take subject to, the buyer wants to be sure
  

15   that existing liens are satisfied when the transaction closes,
  

16   correct?
  

17            THE WITNESS:  I believe that's a fair description,
  

18   yes.
  

19            THE COURT:  All right.  And so when a mortgagee has
  

20   filed a lis pendens and a foreclosure action, a buyer can still
  

21   close on the property and get a payoff demand to find out what
  

22   is required to satisfy the existing liens and mortgages on the
  

23   property, correct?
  

24            THE WITNESS:  I think, theoretically, that's happened
  

25   but in the real world and my understanding -- the reason I'm
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 1   here is that my understanding is that lis pendens basically
  

 2   convinced TD Bank that it cannot go ahead what it was
  

 3   borrowing --
  

 4            THE COURT:  Well, you've said that, but I don't have
  

 5   any evidence of that.
  

 6            THE WITNESS:  Okay.  I'm sorry.  That's why I have
  

 7   to -- that's what -- my understanding is why I am here --
  

 8            THE COURT:  Okay.
  

 9            THE WITNESS:  -- that that public record regime --
  

10            THE COURT:  Right.
  

11            THE WITNESS:  -- kicked in and prevented that
  

12   transaction, interfered with the contract.
  

13            THE COURT:  All right.  Any other questions?
  

14            MS. HAGER:  No, Your Honor.
  

15            THE COURT:  Mr. Reed?
  

16            MR. REED:  No.
  

17            THE COURT:  All right.  You're excused.
  

18            THE WITNESS:  Can I clarify one further thing?
  

19            THE COURT:  Go ahead.
  

20            THE WITNESS:  Okay.  Thank you.  I appreciate the
  

21   indulgence.  GMAC was cited in this report.  The one I cited in
  

22   my expert report is more specific to GMAC, so they are in both
  

23   of them.
  

24            THE COURT:  Okay.  All right.  Thank you.
  

25            THE WITNESS:  Thank you.
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 1            THE COURT:  All right.
  

 2            THE WITNESS:  Thanks for the water.
  

 3            THE COURT:  Okay.  You're welcome.
  

 4            All right.  Mr. Reed, other than your testimony, do
  

 5   you have any other witnesses you're going to call?
  

 6            MR. REED:  I was hoping that I can convince Ms. Carter
  

 7   to appear.  I have someone working on that.  I don't know the
  

 8   effort because I don't have the phone.  I can't have access to
  

 9   my phone and I would love to check that.
  

10            THE COURT:  All right.  Here's what we're going to do.
  

11   We're going to take a recess until 4 o'clock, Mr. Reed.  You'll
  

12   resume the witness stand.  And we need to move forward
  

13   expeditiously with the rest of your direct testimony and then
  

14   Ms. Hager can cross-examine and we'll see where we go to at the
  

15   end of the day, okay?  All right.
  

16            So we're in recess until 4 o'clock.
  

17        (Recess from 3:42 p.m. until 3:59 p.m.)
  

18            THE COURT:  All right.  Please be seated.
  

19            Mr. Reed, you're going to resume the witness stand.
  

20            MR. REED:  Your Honor, I'm troubled by the TD Bank
  

21   evidence.
  

22            THE COURT:  Mr. Reed, are you going to resume the
  

23   witness stand?
  

24            MR. REED:  Okay.  I didn't know how we addressed that.
  

25            THE COURT:  All right.  While you're standing there,

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 159 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 159

  
 1   Ms. Hager you've seen the affidavit from TD Bank.  Do you
  

 2   object to the admission of the August 20, 2012 letter from
  

 3   Mr. Reed to Mr. Curley, and Mr. Curley's August 20th, 2012
  

 4   letter to Mr. Reed, and the July 8th, 2014 letter from
  

 5   Mr. Curley, To Whom It May Concern?
  

 6            MS. HAGER:  Well, Your Honor, I don't have an
  

 7   objection to the letter from Mr. Reed to TD Bank.  As I told
  

 8   Mr. Reed the other day, that's a letter from him and he's here
  

 9   to testify about it.
  

10            I still have the same objections to the two TD Bank
  

11   letters that I had when we were here last Monday when Your
  

12   Honor clearly --
  

13            THE COURT:  No, the only thing we talked about on
  

14   Monday was authenticity.  We didn't talk about any other
  

15   objections that you might have.  So what are your -- tell me
  

16   specifically to -- the basis for your objection to the August
  

17   20, 2012 letter from Mr. Curley to Mr. Reed.
  

18            MS. HAGER:  Sure, the particular letter that's
  

19   attached to what was handed to me today is actually a bad copy
  

20   and I don't know if this is what came from TD Bank's records or
  

21   not.  This is what appears to have been attached to the
  

22   business records affidavit which was transmitted pursuant to
  

23   the subpoena which, by the way, was not served on me pursuant
  

24   to Federal Rules of Civil Procedure 45(a)(4).
  

25            I didn't have an opportunity to see this previously.
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 1   I didn't have an opportunity to depose Ms. Morgan.  I don't
  

 2   know if this was a copy of the letter that came from her file.
  

 3   I do question why it's a bad copy because there are actually
  

 4   better copies that I've seen.
  

 5            THE COURT:  Well, look --
  

 6            MS. HAGER:  With respect to the content of the
  

 7   document itself, this is a letter that purports to be an
  

 8   explanation as to why Mr. Reed was denied refinancing and it's
  

 9   dated four years after -- more than four years after he
  

10   testified he applied for the loan, which is atypical and runs
  

11   afoul of the Equal Credit Opportunity Act.
  

12            So I do have doubts as to the authenticity of the
  

13   letter and I have the same issue with the July 8th, 2014 letter
  

14   which basically addresses the concern or tries to address the
  

15   concern I have with the 2012 letter.  It says well, no, that
  

16   August 20th, 2012 letter's just fine.
  

17            And so, you know, the specific comment I think I made
  

18   on Monday with respect to the July 8th letter has also to do
  

19   with the formatting of the letter and the font.  You'll notice
  

20   that the font on the date is different than the font on the
  

21   body of the letter.  This was something that was, though dated
  

22   July 8th, was provided to me on the last day of discovery and I
  

23   suspect that was to preclude a chance for me to depose
  

24   Mr. Curley about it, but nevertheless, I have my concerns as to
  

25   the authenticities of both letters, notwithstanding the fact
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 1   that there's a business records affidavit attached to them now.
  

 2            THE COURT:  Well --
  

 3            MS. HAGER:  I don't --
  

 4            THE COURT:  Your objection is that to -- all right.
  

 5   Let me take this in pieces.  With respect to the objection as
  

 6   to the authenticity of the three letters attached to Ms.
  

 7   Morgan's declaration, the objection to authenticity is
  

 8   overruled on the basis of Federal Rule of Evidence 902(8),
  

 9   "Acknowledged documents:  A document accompanied by a
  

10   certificate of acknowledgement that is lawfully executed by a
  

11   notary public or another officer who is authorized to take
  

12   acknowledgements."
  

13            I will accept Ms. Morgan's declaration which is under
  

14   penalty of perjury.  It satisfies the authentication
  

15   requirement.
  

16            However, the three documents -- Mr. Reed's letter of
  

17   August 20th, 2012, Mr. Curley's letter of August 20th, 2012 and
  

18   Mr. Curley's letter of July 8th, 2014 -- are all hearsay, and
  

19   despite Ms. Morgan's declaration, it's clear from the face of
  

20   the documents that they do not satisfy Federal Rule of Evidence
  

21   803(6), Records of a regularly conducted activity, which reads,
  

22   "A record of an act, event, condition, opinion or diagnosis if
  

23   (a) the record was made at or near the time by or from
  

24   information transmitted by someone with knowledge, (b) the
  

25   record was kept in the ordinary course of a regularly conducted
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 1   activity of a business organization, occupation or calling,
  

 2   whether or not for profit, (c) making the record was a regular
  

 3   practice of that activity".  It goes on with additional
  

 4   subsections.
  

 5            The key letters in this chain are the two letters from
  

 6   Mr. Curley dated August 20th, 2012 and July 8th, 2014, both
  

 7   relating to facts that transpired in early 2008.  Therefore,
  

 8   neither of these letters is a record that was made at or near
  

 9   the time by someone with knowledge.  Neither letter satisfies
  

10   the business records exception to the hearsay rule.
  

11            No other basis -- authenticity only gets you over the
  

12   first leg of this school, Mr. Reed.  When this matter was
  

13   presented to me and what I understood Ms. Hager was -- the sole
  

14   basis for objection was authenticity, I told you to go get the
  

15   affidavit from TD Bank, and you did.  And if what this was, if
  

16   what had been attached was a document from 2008 at TD Bank that
  

17   had recorded the reason for their declining to refinance the
  

18   loan, having overruled the authenticity objection, I probably
  

19   would have found that the business records exception was
  

20   satisfied.  The documents are clearly hearsay.
  

21            So with respect to authenticity, I overrule the
  

22   objection, but the documents are clearly hearsay.  They don't
  

23   fall within any recognized exception to the rules on admitting
  

24   of hearsay evidence.  Consequently, those exhibits are excluded
  

25   from evidence.
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 1            MS. HAGER:  Thank you, Your Honor.
  

 2            THE COURT:  Mr. Reed, resume the witness stand.
  

 3            MR. REED:  Your Honor, Mr. Curley has actually --
  

 4   he'll be able to come to court tomorrow, Your Honor, if
  

 5   necessary, and was listed as a witness regarding the letters.
  

 6            THE COURT:  Ms. Hager, is Mr. Curley listed on the
  

 7   witness list?
  

 8            MS. HAGER:  No, Your Honor.  Mr. Curley is not listed
  

 9   on the witness list.  The most recent witness list in a generic
  

10   way does list a TD Bank representative for document
  

11   authentication but we've just addressed authentication.
  

12            THE COURT:  Mr. Reed, when we finished with your
  

13   testimony before the lunch recess, you had provided the Court
  

14   with testimony regarding the Jacobses' proposed transaction,
  

15   and the Weaver/Cooper transaction.  You had also covered a few
  

16   other subjects in your testimony.
  

17            I'm not intending to review what you did or didn't
  

18   discuss.  But I want you to pick up with your narrative
  

19   testimony, mindful of what I also said before the break, the
  

20   focus needs to be on your claims against GMAC.  So go ahead,
  

21   Mr. Reed.
  

22        (Pause)
  

23            MR. REED:  I'm trying to go back now, Your Honor, to
  

24   that time period.
  

25        (Pause)
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 1            MR. REED:  So Mr. Weaver, Mr. Cooper -- I'm sorry,
  

 2   Your Honor.  It's taking me a moment to compose --
  

 3            THE COURT:  Well, that's okay.  I think what you
  

 4   just -- you had also introduced Exhibit 3.
  

 5            MR. REED:  Exhibit 3.
  

 6            THE COURT:  The portion of it that came into evidence,
  

 7   which was the Roccisano offer, and you told me that you had not
  

 8   come to an agreement with the Roccisanos.  And that offer is
  

 9   dated March 20th, 2010.  So I think you had -- I mean, if
  

10   there's something you want to fill in, that's okay, but I think
  

11   you had brought that chronology up to that point.
  

12        (Pause)
  

13            MR. REED:  Ms. Hager, you have an -- you have an
  

14   example.  You talk about completeness.
  

15            Your Honor, there is a -- an additional proposed
  

16   contract regarding this offer that I think the Trust has, that
  

17   I don't have.  It might help me refresh my memory in that, and
  

18   I don't know if I can, you know, look at that.  And then, I
  

19   have a copy, and then -- I don't know if it's better to put
  

20   that into evidence.  I don't know if I have to yet, but I'm --
  

21   I would like to look at that for a minute.  That's --
  

22   there's -- there's -- I think the discussion with the
  

23   Roccisanos took place over an extended period of time.
  

24            MS. HAGER:  Your Honor, that -- I believe that
  

25   Mr. Reed's referring to our Exhibit DD.
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 1            THE COURT:  DD?  Let me look at it.  Thank you, Ms.
  

 2   Hager.
  

 3        (Pause)
  

 4            THE COURT:  Carol, will you bring it to Mr. Reed?
  

 5            MR. REED:  I'm sorry?
  

 6            THE COURT:  Is that what you were referring to?
  

 7            MR. REED:  Yeah, yes.  Yes, Your Honor.
  

 8            THE COURT:  Okay, so Exhibit DD is a proposal to
  

 9   purchase from the Roccisanos.  And at the bottom, it's dated
  

10   June 12th, 2010.  Is that an offer that you received from the
  

11   Roccisanos?
  

12            MR. REED:  I -- I think so, Your Honor.  I do not have
  

13   a clear recollection of that, but I believe the Trust has some
  

14   information on it from the realtor.  The realtor's office
  

15   retained those documents, so I believe so.  If we look at it,
  

16   there was a -- the original offer was in March 2010, and then
  

17   there was an additional offer in -- that's June.
  

18            THE COURT:  That's what this is.
  

19            MR. REED:  Yeah, three months later.
  

20            THE COURT:  You want to offer Exhibit DD?
  

21            MR. REED:  I believe it's true, so yes.
  

22            THE COURT:  Well, it's up to you.  I mean, you're
  

23   telling me this story, and you said there was a substantive
  

24   offer, and you couldn't remember it.  And Ms. Hager's helped
  

25   you out there.
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 1            MR. REED:  Uh-huh.
  

 2            THE COURT:  Do you want to offer it or not?
  

 3            MR. REED:  Sure.  Number 3 from mine was entered,
  

 4   right?
  

 5            THE COURT:  Yes, it was.
  

 6            MR. REED:  And then -- okay, so also DD.
  

 7            THE COURT:  Any objection?
  

 8            MS. HAGER:  No, Your Honor.
  

 9            THE COURT:  All right.  Just let me go back and look.
  

10   Bear with me a second.
  

11            All right, Exhibit DD, which is the June 12th, 2010
  

12   proposal to purchase from the Roccisanos is admitted in
  

13   evidence.
  

14   (Roccisanos' June 12, 2010 proposal to purchase was hereby
  

15   received into evidence as Trust's Exhibit DD, as of this date.)
  

16            THE COURT:  Did you ever agree to it -- the "it" is
  

17   the offer they made in Exhibit DD?
  

18            MR. REED:  No, Your Honor.  Make sure to get all my
  

19   times squared away in my head that refer to another -- what I'm
  

20   trying to -- what I'm trying to find, Your Honor, is when we --
  

21   when we filed the state court action --
  

22            THE COURT:  Your action against GMAC?
  

23            MR. REED:  -- GMAC, yeah, that's what I'm -- and --
  

24   and it took place from what point to what point.  So I'm clear
  

25   on -- on, you know, time lines.
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 1        (Pause)
  

 2            MR. REED:  Yes, I -- I think it's -- I think it's
  

 3   important that I -- that I see that and enter that, Your Honor.
  

 4   So --
  

 5        (Pause)
  

 6            MR. REED:  And I think it's contained within the
  

 7   Delehey declaration and exhibits.  So now I have to find that.
  

 8        (Pause)
  

 9            THE COURT:  You filed your complaint, Mr. Reed, May
  

10   10th, 2010.
  

11            MR. REED:  May 10th, 2010, okay.
  

12            THE COURT:  And it's Exhibit D to your proof of claim.
  

13            MR. REED:  Okay.  Okay, and the -- okay, so this --
  

14   all right, that's -- that's -- that's helping me.  Okay, so the
  

15   Roccisanos made us an offer, the first offer, which was Exhibit
  

16   3, for a million-three, I believe.
  

17            THE COURT:  Then they upped it to a million-450.
  

18            MR. REED:  Yeah, yeah.  I believe that the million-
  

19   three wasn't sufficient to be able to close the loan, or not
  

20   the loan, the sale of the house, even if it was cash, because
  

21   the -- trying to remember this, now -- the interest and
  

22   everything that had run on the mortgage had now accumulated to
  

23   the point where the house was underwater with that offer.  It
  

24   wouldn't -- the one-three wouldn't cover -- give -- the one-
  

25   three would not convey clear title.  It would not clean up the
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 1   debt.
  

 2            And if I'm not mistaken, this is where we turned to
  

 3   Mr. Walters.  That's why I'm trying to get my times correct.
  

 4   We -- we evicted -- we evicted Mr. Cooper in the fall.  We put
  

 5   it back on the market in 2009.  Does that occur in 2009?
  

 6            In 2009, our next-door neighbor behind us -- very
  

 7   similar house in -- in square footage, in bedrooms, bathrooms,
  

 8   sold for over two million dollars.  So we wanted to put -- we
  

 9   wanted to put it -- you know, we wanted to get Mr. Cooper out.
  

10            While Mr. Cooper was in the house, the neighbor in the
  

11   backyard in our subdivision -- it's a neighborhood, the same
  

12   builders and lots and such -- some deviation, but you know,
  

13   similar, very similar -- that house sold in a very short order
  

14   for over two million.
  

15            We wanted Mr. Cooper out, obviously, because he --
  

16   he -- he then didn't -- you know, he tendered these -- these
  

17   bad checks during the course of 2009.  And we evicted him, and
  

18   then relisted it in the fall of '09, seeing that the houses in,
  

19   you know, our neighborhood, or this particular house --
  

20   house -- I don't remember now to think about if there's any
  

21   other -- if there were any other sales in our neighborhood.
  

22   But I remember being pleased that the neighbor sold for that
  

23   dollar amount, and -- and being pleased that we would -- had
  

24   gotten Mr. Cooper out.
  

25            So when we got the offer for one-three -- one-three-
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 1   five, whatever that offer was, it was drastically different,
  

 2   drastically different than what we were expecting at that time.
  

 3   But nonetheless, we entertained it.  I mean, you know, I'm --
  

 4   I'm in a situation, I'm under duress, as I explained earlier.
  

 5   And from what I recall, we could not convey the clear title,
  

 6   because it wasn't the right, you know, the right amount, or
  

 7   enough.
  

 8            I'm pretty sure that's what we told Ms. Carter, told
  

 9   Mr. Nayogi (ph.).  And some time went by, and we got a slightly
  

10   higher offer from the Roccisanos, which is the one --
  

11            THE COURT:  A million-450.
  

12            MR. REED:  Million-450.  So I -- I wanted to entertain
  

13   the offer because, you know, I'm seeking resolution now.  I
  

14   don't have -- you have to understand, Your Honor, I don't --
  

15   also, we were not re-served with foreclosure at this time; a
  

16   new foreclosure had not come.  You know, I -- I expected that
  

17   there would be one, because now there weren't being payments
  

18   being made.
  

19            THE COURT:  Am I correct, Mr. Reed, that you had not
  

20   made any payments on the mortgage since February 2008?
  

21            MR. REED:  I don't -- Your Honor, I can say this:  I
  

22   took the advice of counsel --
  

23            THE COURT:  I don't want to know about what advice --
  

24   if you want to tell me, I'll let you, but you waive privilege
  

25   when you tell me what the advice of counsel is, okay?
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 1            MR. REED:  Okay.
  

 2            THE COURT:  My question to you is limited to
  

 3   whether -- if you want to go ahead and do it, I'll let you do
  

 4   it, but I just -- my question, specifically, is whether you
  

 5   stopped making your mortgage payments through GMACM, the
  

 6   mortgage servicer, in February 2008.  That's what they've
  

 7   represented, and I gather what they're going to offer proof of.
  

 8            MR. REED:  Your Honor, I -- as I said earlier today, I
  

 9   cannot testify if the payments from our family that would've
  

10   been made, more routinely from my wife, were actually made.  I
  

11   know that when I met with the GMAC rep and I reworked the deal,
  

12   and I tendered my money then, the agreement was that the loan
  

13   would've been current at that moment in time.  The arrearage
  

14   that supposedly wasn't paid at that -- from February -- I'm not
  

15   admitting to it, because I don't know --
  

16            THE COURT:  Okay.
  

17            MR. REED:  -- was put into -- into the loan, and from
  

18   that point forward, pending the receipt of those documents,
  

19   there would be new payments to be made.  But that -- the ones
  

20   from February to the point I met with them, and we made this
  

21   agreement, and I tendered my 3,000 dollars, that all went away.
  

22            THE COURT:  Wait, here's what I don't -- I want to be
  

23   sure I understand.  You testified that the 400,000 dollars that
  

24   you received from Cooper, or whatever his name was --
  

25            MR. REED:  Yes.
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 1            THE COURT:  -- you were required to satisfy a second
  

 2   mortgage and other liens.  And had you paid off all liens other
  

 3   than the first mortgage, after you received the 400,000-dollar
  

 4   payment from Mr. Cooper?
  

 5            MR. REED:  Had I paid off all the liens?
  

 6            THE COURT:  Other than the first mortgage.
  

 7            MR. REED:  I believe so.
  

 8            THE COURT:  Okay, so subject to receiving the evidence
  

 9   on this, we'll see, the Trust contends that not only did you
  

10   not pay the mortgage, first mortgage, you didn't pay any
  

11   property taxes or insurance since February 2008.  Did you pay
  

12   any property taxes or insurance?
  

13            MR. REED:   I can't say from February, Your Honor.  I
  

14   could say from --
  

15            THE COURT:  I'm not trying to put you to a mental
  

16   test --
  

17            MR. REED:  No, no, I'm just --
  

18            THE COURT:  -- on this, okay?
  

19            MR. REED:  -- I'm just -- I don't -- I don't know for
  

20   sure, like I said, about -- and why.  I've told you the basis
  

21   for why.
  

22            THE COURT:  When you received the 400,000-dollar
  

23   payment from Mr. Cooper, did you use any of it to pay any
  

24   unpaid property taxes?
  

25            MR. REED:  I don't know.  I don't know.
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 1            THE COURT:  All right, do you know -- you say that the
  

 2   1,300,000-dollar offer from the Roccisanos was not sufficient
  

 3   to enable you to pay off all of your -- all of the existing
  

 4   liens on the property?  Is that what I understand?
  

 5            MR. REED:  I believe that the first mortgage had --
  

 6   had accumulated -- the interest and penalties and maybe there
  

 7   was some taxes in that, that -- that brought it beyond that.
  

 8   Plus, you had to pay -- there's a -- there's a transf --
  

 9   there's several taxes, transfer taxes and things like that.
  

10            THE COURT:  All right, so what about the million-450
  

11   offer?  Was that enough to enable you to satisfy all existing
  

12   liens on the property, to the best of your knowledge?
  

13            MR. REED:  I think that was being investigated at the
  

14   time, and I don't recall if we have a -- an answer on that.
  

15   The Roccisanos -- if we couldn't come to terms on the
  

16   contract -- I think we were -- I don't -- I don't believe that
  

17   that was resolved.  I mean, it -- I don't believe I had an
  

18   answer yet.
  

19            THE COURT:  Why is it that you didn't -- why do you
  

20   believe you didn't reach an agreement with the Roccisanos?
  

21            MR. REED:  I -- my recollection is they -- there were
  

22   two things that were told to me.  They're hearsay, I'm sorry.
  

23   You know, I don't -- I don't -- you asked me directly, and that
  

24   is --
  

25            THE COURT:  Well, I'm asking you why you believe you
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   1   did not reach an agreement with the Roccisanos.
  

 2            MR. REED:  They didn't want to wait for us to -- to
  

 3   sort out our, you know, how much we would owe on the house, and
  

 4   the mortgage, and the -- you know, there was liti -- at that
  

 5   point there was litigation.  I think when they found out we had
  

 6   filed litigation, it's like they didn't want to bother anymore.
  

 7   They just, you know, didn't --
  

 8            THE COURT:  Okay, what happened after the Roccisanos
  

 9   went away?
  

10
            MR. REED:  We lowered -- I mean, I -- I'm pretty sure

11
   we lowered the price, again.  I don't remember what the listing

12
   price was at the moment.  Again, Ms. Hager had some listing

13
   information that she got from a subpoena from the -- the

14
   realtor's office.  It -- I cannot confirm, but it shows --

15
   seems to show a list -- you know, when we -- when we reduced

16
   the prices to the property.

17
            And there came a point that we -- that the house was

18
   no longer listed, and that was -- I don't know if it coincided

19
   with our reoccupancy of the property, or shortly thereafter,

20
   which fast forwards to '08 -- to 2010.  So the Roccisanos,

21
   when -- when was this offered?  What, 6/10?

22
            THE COURT:  So Cooper moved out in the fall of 2009,

23
   correct?

24
            MR. REED:  Yes.

25
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 1            THE COURT:  And when is it that you moved back in, in
  

 2   2009 or 2010?
  

 3            MR. REED:  '10, I waited a year.  We tried to market
  

 4   the house for a year.
  

 5            THE COURT:  Thanksgiving 2010, I think is what you
  

 6   told me earlier.
  

 7            MR. REED:  Yeah.
  

 8            THE COURT:  I was unclear about that.
  

 9            MR. REED:  So fourteen months we -- we tried to market
  

10   the property.
  

11            THE COURT:  All right.
  

12            MR. REED:  And I guess it's during that time that
  

13   the -- we had the offer from the Roccisanos, and there was --
  

14   Ms. Carter brought us another offer from an interested party.
  

15   It was a million -- a million-one and change.
  

16            I -- I don't -- I think it was actually part of --
  

17   attached to Ms. Carter's letter, and I'm not sure if it's an
  

18   exhibit in the Trust's documents.  I believe that I had put it
  

19   in my proof of claim filing.
  

20            THE COURT:  Who was the offer from?
  

21            MR. REED:  Mr. and Ms. Singh.
  

22            THE COURT:  And what happened with that?
  

23            MR. REED:  Nothing, I mean, Your Honor, again it
  

24   wasn't sufficient --
  

25            THE COURT:  Okay.

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 175 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 175

  
 1            MR. REED:  -- to give clear title, and they, you know,
  

 2   they -- they wanted, you know, any of the litigation or issues
  

 3   revolving (sic) the mortgage company resolved before entering
  

 4   into the agreement.  So --
  

 5            THE COURT:  What happened after -- see, you didn't
  

 6   successfully negotiate a transaction with the Singhs, correct?
  

 7            MR. REED:  Right.
  

 8            THE COURT:  What happened then; what happened after
  

 9   that?
  

10            Let me ask you, before you do that:  you understood
  

11   the Roccisanos had decided to move out of the New Jersey area?
  

12            MR. REED:  Yes.
  

13            THE COURT:  They were moving to Louisville, Kentucky?
  

14            MR. REED:  It was an option.  Mr. -- Mr. Rocci -- I
  

15   think what I remember is Mr. Roccisano -- you know, was
  

16   entertaining two positions with the same company, or something
  

17   like that.  He can -- whatever was favorable to him in his
  

18   personal life, he would've taken.
  

19            I understood our -- our house played a role in that;
  

20   if he could get it for a certain price, then he would have
  

21   taken the position in New Jersey, instead of moving back to
  

22   the -- I don't remember what state you said.  But --
  

23            THE COURT:  I think Louisville, Kentucky, but I can't
  

24   testify.
  

25            MR. REED:  Yeah, to Louisville --
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 1            THE COURT:  If that refreshes your recollection, fine.
  

 2            MR. REED:  -- yeah, to Louisville -- Louisville,
  

 3   Kentucky.
  

 4            THE COURT:  So what happened after the --
  

 5            MR. REED:  But he couldn't -- we couldn't come to an
  

 6   agreement, so he -- from what I understand, it played in
  

 7   impacting them, and then they wound up -- they wound up going
  

 8   back.
  

 9            THE COURT:  After the Singh offer, which you didn't
  

10   reach an agreement with them, did you have any further efforts
  

11   to sell the property?
  

12            MR. REED:  At that point, we were -- we were now into
  

13   litigation with GMAC Mortgage, and I became aware of the
  

14   existence of the lis pendens, and in talking to, you know, to
  

15   the realtors, trying to investigate -- sorry -- trying to
  

16   investigate why, you know, we weren't -- we weren't seeing
  

17   similar kind of traffic that we used to, or -- or values, I
  

18   understood that the nation as a whole was entering into
  

19   financial difficulty and -- and real-estate issues, but there
  

20   were still houses in our town, and our particular neighborhood,
  

21   and there is -- our particular neighborhood was extremely
  

22   desirable.
  

23            I think -- and I can talk about those elements, but
  

24   the problem was we -- we now started to realize, with the aid
  

25   of counsel, that -- and our realtors, and discussing it with
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 1   them, they -- you know, there was -- there was a problem, that
  

 2   we couldn't sell the property as simply as we could before.
  

 3            And the biggest problem that we encountered was not --
  

 4   not our willingness to sell the property, you know, period, or
  

 5   come down with a price, even in the face of other houses in the
  

 6   neighborhood still selling at a -- a higher price.  It was, you
  

 7   know, there was concern at how long it would take to -- to
  

 8   figure -- you know, to resolve our what appeared to be
  

 9   conflicts.
  

10            So we -- during the litigation, we had two mediation
  

11   sessions with GMAC.  I can't -- I can't tell you when they
  

12   were.  I'm pretty sure it was after we moved back.  And --
  

13            THE COURT:  I don't want to know what went on in
  

14   mediation, because ordinarily that's confidential.
  

15            MR. REED:  But I think -- I don't know.
  

16            THE COURT:  But here's my question to you.  You said
  

17   this morning that once you filed the lawsuit against GMACM, you
  

18   didn't personally have conversations with any representatives
  

19   of GMAC.  We talked about once you're represented by counsel,
  

20   they can't talk to you.
  

21            Did you -- other than the one period where you had
  

22   applied for a modification that we talked about -- that you
  

23   talked about this morning, was there any other time when you
  

24   applied to GMACM for a loan modification?
  

25        (Pause)
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 1            MR. REED:  Something is -- there is, I believe some --
  

 2   there is something, Your Honor, and I'm trying to place it now,
  

 3   that this -- there was -- there was an effort under HOPE NOW,
  

 4   or something like that, that -- that --
  

 5            THE COURT:  Separate and apart because it was -- your
  

 6   communication with GMACM that you introduced into evidence, the
  

 7   e-mail chain identified it as HOPE NOW.  And I'm just trying to
  

 8   understand whether there was some -- another effort --
  

 9            MR. REED:  I think -- Your Honor, I think there was.
  

10   I had something about that too, as a matter of fact.
  

11            THE COURT:  Let's -- I want to try and keep this
  

12   moving along, if I can.  If you think about it, you'll tell me,
  

13   but when did you take the property off the market?
  

14            MR. REED:  Sometime after we moved into it, Your
  

15   Honor.  I don't know the --
  

16            THE COURT:  All right, so you say you moved in around
  

17   Thanksgiving of 2010.  And since approximately then, have you
  

18   tried to sell the house?
  

19            MR. REED:   No, Your Honor, it -- based on the
  

20   mediation results that we had.
  

21            THE COURT:  It's just a question that -- I don't want
  

22   to know about the mediation, okay?  Because I -- unless,
  

23   Ms. Hager, do you have an objection to him telling me about the
  

24   mediation?  Ordinarily you can't do that.  That's -- when a
  

25   mediation takes place in one of my cases, the parties are
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 1   absolutely precluded from talking about what went on in the
  

 2   mediation.
  

 3            MS. HAGER:  Just for clarification, which mediation is
  

 4   being referred to?  Is this in connection with --
  

 5            THE COURT:  He's referring to the mediation during his
  

 6   lawsuit against GMACM.  I think that's what he's talking about.
  

 7            MS. HAGER:  Well, I don't have knowledge of that, so I
  

 8   will object.
  

 9            MR. REED:  I -- we had two mediations; face-to-face
  

10   they flew someone in.
  

11            THE COURT:  During the lawsuit?
  

12            MR. REED:  Yes.
  

13            THE COURT:  Yeah.  Was it court supervised?
  

14            MR. REED:  Yes.
  

15            MS. HAGER:  I'm not saying it didn't happen.
  

16            THE COURT:  I know.  I'm not -- I know you're not, but
  

17   Mr. Reed, the reason mediation can work -- it doesn't always
  

18   work -- but the reason that mediation can work is it's entirely
  

19   confidential; that each side can speak freely about whatever is
  

20   on its mind in an effort to settle the case, without any
  

21   concern that one party or the other is going to come back and
  

22   tell a judge, this is what they said in mediation; this is what
  

23   I said in mediation.  Okay, that's what the whole purpose --
  

24   mediation is intended to be a confidential process, okay.
  

25            I'm not -- whether you understand that or not, that
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 1   is -- and it's not just mediation in my court -- that's what --
  

 2   mediation can work because it's confidential and that you can
  

 3   say what's on your mind, and they can say what's on their mind
  

 4   without fear that you're going to come into my court and
  

 5   testify about who said what to whom --
  

 6            MR. REED:  Sure.
  

 7            THE COURT:  -- during the mediation.
  

 8            MR. REED:  Okay, I think I understand it.  I -- the
  

 9   only thing I guess I can say is, to how I went to the
  

10   mediation.  I wanted to resolve it.  I wanted to resolve the
  

11   situation.  I wanted to sell the house.  I wanted to either
  

12   rework the mortgage or sell it.  I didn't want the limbo.
  

13   That's why we brought the lawsuit in the first place.  There
  

14   was limbo.  There was no further foreclosure.
  

15            THE COURT:  All right.  You got their foreclosure
  

16   action dismissed, and they didn't file a new one.
  

17            MR. REED:  Right.  And yet there was no -- what --
  

18   where do we go from here, like what -- how do we resolve this?
  

19            THE COURT:  Let me come back to the question I asked
  

20   you.  It's really not intended as a trick question.  I just
  

21   want to know.  From the time, approximately, when you moved
  

22   back in the house, did you ever put it on the market for sale?
  

23   It's a yes or a no.
  

24            MR. REED:  No.  I mean, it's a matter of public
  

25   record, I mean.
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 1            THE COURT:  Well, it's not of public record
  

 2   necessarily.  It's just that I'm asking you a question
  

 3   because --
  

 4            MR. REED:  Yeah, I -- the realtors all knew that if
  

 5   anyone was interested in the house, if we -- you know, that the
  

 6   matter was not still resolved with the mortgage company, and it
  

 7   seemed to have an effect from our understanding on how --
  

 8   people not being interested in it, because they didn't want to
  

 9   wait for --
  

10            THE COURT:  Let me ask you a different question.
  

11            MR. REED:  -- the complications to be sorted out.
  

12            THE COURT:  Let me ask you a different question.  In
  

13   2008, you testified that you paid 850 dollars to get an
  

14   appraisal done.  Have you obtained an appraisal of the value of
  

15   the property since 2008?  Not what a broker may have told you.
  

16   Did you -- you got an appraisal in 2008.  You testified you
  

17   paid for it.  And my question is, at anytime since then, have
  

18   you gotten an appraisal of the value of the property?
  

19            MR. REED:  We had an appraisal?
  

20            THE COURT:  You know what an appraisal is, come on.
  

21            MR. REED:  I understand, but I don't -- I'm trying to
  

22   think if there was any done involved with the offer with
  

23   Mr. Cooper, if there was something done there, or if there was
  

24   one during -- with Roccisano.
  

25            THE COURT:  As you sit here today, you don't recall

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 182 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 182

  
 1   getting --
  

 2            MR. REED:  No.
  

 3            THE COURT:  -- an appraisal after the one --
  

 4            MR. REED:  No, Your Honor --
  

 5            THE COURT:  -- that you obtained in 2008, is that a
  

 6   fair statement?
  

 7            MR. REED:  Yes.
  

 8            THE COURT:  After the unsuccessful offer from Mr.
  

 9   Singh, were there any other offers that you received after
  

10   that?
  

11            MR. REED:  I don't know if it was before or after Mr.
  

12   Singh, there was another person who was interested in it.  They
  

13   wound up buying a house in our neighborhood, 5 Coles Court.
  

14            THE COURT:  Did you ever receive a written offer from
  

15   them?
  

16            MR. REED:  No, I don't think so, Your Honor.  I
  

17   explained to them the situation that we had, and I don't -- I
  

18   don't think so.
  

19            THE COURT:  All right.  I want you to look at your
  

20   Exhibit 13; it's the statement from the Law Offices of Jeffrey
  

21   S. Walters.  Do you have that?
  

22            MR. REED:  Yes.
  

23            THE COURT:  When did you receive that from Mr.
  

24   Walters?
  

25            MR. REED:  That was this year.  I think I needed it
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 1   for the case, Your Honor.
  

 2            THE COURT:  Okay.  So let me ask this.  You testified
  

 3   to some extent about this, this morning, but I want to be clear
  

 4   about it.  What services did Mr. Walters provide for you for
  

 5   which he billed you in Exhibit 13?
  

 6            MR. REED:  A small percentage, Your Honor, of the
  

 7   bill -- I couldn't tell you exactly, I don't think; I might be
  

 8   able to check with him -- was the original communications with
  

 9   Zucker Goldberg, I think it was, the foreclosure firm, in late
  

10   '08.  And when it -- there were trading, I think, of letters
  

11   and things of that nature, and but when it became apparent that
  

12   it had to go to be argued, Mr. Walters said he couldn't do it,
  

13   because he was conflicted, because his firm had done work with
  

14   or for GMAC or Homecomings or one of their affiliates, which
  

15   was surprising to me at the time, because I don't know why he
  

16   started doing the work -- you know, he knew who he was dealing
  

17   with.  But that's what happened.  Then he took the case against
  

18   GMAC with the -- you know, with the intent of, you know,
  

19   seeking monetary damages and a resolution, so that we could
  

20   liquidate the property.
  

21            THE COURT:  But, just to be clear, because maybe I
  

22   misunderstood.  Most of Mr. Walters work was -- and the fees
  

23   that he charged were in connection with Reed v. GMAC?
  

24            MR. REED:  Yes, Your Honor.  I know that does not bode
  

25   well for me, given your --

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 184 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 184

  
 1            THE COURT:  It's a question, Mr. Reed.
  

 2            MR. REED:  Yes, yes, Your Honor.
  

 3            THE COURT:  Okay.  Who defended you in GMAC v. Reed?
  

 4            MR. REED:  I started to.
  

 5            THE COURT:  Yourself, I know.  You filed an answer
  

 6   yourself, and then a lawyer filed an answer for you and moved
  

 7   to dismiss or move for summary judgment.  Which lawyer?
  

 8            MR. REED:  The next lawyer that engage -- the lawyer
  

 9   that engaged in the foreclosure action is McCrink.
  

10            THE COURT:  And you don't have a bill from McCrink?
  

11            MR. REED:  I do.
  

12            THE COURT:  Which is McCrink?
  

13            MR. REED:  It's in -- this is their e-mail from them.
  

14   As I said to you, Your Honor, I'm --
  

15            THE COURT:  Which exhibit?
  

16            MR. REED:  Exhibit 15.
  

17            THE COURT:  Barbara Clark is from McCrink?
  

18            MR. REED:  Yes.  And I -- and I wound up giving in an
  

19   affidavit with, I think, more detailed bills from McCrink
  

20   signed by Krisden McCrink, a partner at the firm.
  

21            THE COURT:  So McCrink charged you less than 4,000
  

22   dollars for representing you in the mortgage foreclosure
  

23   action?  Okay.  I just want to understand --
  

24            MR. REED:  Yes, I -- for not a great amount of time.
  

25   I mean, it was not -- it wasn't -- I don't mean calendar time.
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 1   I mean hours.
  

 2            THE COURT:  Just this -- approximately 4,000 dollars?
  

 3            MR. REED:  Yes.
  

 4            THE COURT:  That was for the defense of the mortgage
  

 5   foreclosure action?
  

 6            MR. REED:  Yeah, let me make sure what they gave me in
  

 7   their affidavit.  Their affidavit is 3,983.
  

 8            THE COURT:  Okay, so that's the 4,000 dollar number.
  

 9   It's the exact amount when you add the charges in -- that are
  

10   reflected in the CEO.
  

11            And what did Linda Campbell do for you?
  

12            MR. REED:  She made the appearance.
  

13            THE COURT:  In what?
  

14            MR. REED:  To orally argue the dismissal.
  

15            THE COURT:  Of the mortgage foreclosure action?
  

16            MR. REED:  Yes.  So I had three of them and each one
  

17   wound up not -- like I said, Mr. Walters said he couldn't
  

18   continue because he had done business with or his firm had done
  

19   business with ResCap.  Mr. McCrink said there was some issue
  

20   with the judge, because I believe he's involved in -- knows him
  

21   out -- external to the court.  And there was a conflict of
  

22   interest --
  

23            THE COURT:  Well, somebody did okay by you, because
  

24   you got it dismissed.  Right?  The mortgage -- the foreclosure
  

25   action got dismissed.
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 1            MR. REED:  Well, it did.
  

 2            THE COURT:  Yes.  All right.  We're going to go until
  

 3   5:30.  Is that -- Karen is that all right?
  

 4            All right.  Go ahead Mr. Reed.  I wanted to -- do you
  

 5   want to offer Exhibits 13, 14, and 15?
  

 6            MR. REED:  Yes, I don't know if you need the
  

 7   affidavits for them, Your Honor?
  

 8            THE COURT:  Well, I don't -- they're not pre-marked.
  

 9   Do you want to offer 13, 14, and 15?
  

10            MR. REED:  Yes, Your Honor.
  

11            MS. HAGER:  Your Honor, the Borrower Trust objects to
  

12   Exhibit 15.  It's hearsay and it's not a contemporaneous
  

13   record.  There's no applicable hearsay exception.
  

14            THE COURT:  So you don't object to --
  

15            MS. HAGER:  Well, it --
  

16            THE COURT:  -- 13 or 14?
  

17            MS. HAGER:  With respect to 13 and 14, I guess -- and
  

18   also 15 -- all of them, they're not the best evidence.  They
  

19   don't contain detailed billing records and aren't complete
  

20   documents.
  

21            THE COURT:  So who do you have affidavits from, Mr.
  

22   Reed?
  

23            MR. REED:  Mr. -- Mr. Walters --
  

24            THE COURT:  I'm sorry, say it again; I coughed.
  

25            MR. REED:  Mr. Walters --
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 1            THE COURT:  Yes.
  

 2            MR. REED:  -- Esq. and Linda Campbell, Esq. and
  

 3   Krisden McCrink, Esq.
  

 4            THE COURT:  All right.  So when we finish tonight,
  

 5   show -- I'm going to withhold a ruling on the offer of exhibits
  

 6   13, 14, and 15 until the morning -- show those affidavits to
  

 7   Ms. Hager.  You don't have to do that now.  All right.
  

 8        (Pause)
  

 9            THE COURT:  Something you're looking for, Mr. Reed?
  

10            MR. REED:  Yeah.  I can't find --
  

11            THE COURT:  All right, so among the damages that
  

12   you're seeking are legal fees that you expended -- well, that
  

13   you incurred.  And those amounts are reflected in these three
  

14   e-mails, which -- or one invoice -- two invoices, one e-mail.
  

15   What other damages are you seeking to recover?
  

16            MR. REED:  Could you repeat the question, Your Honor?
  

17            THE COURT:  Other than the legal fees that you
  

18   incurred, what other damages are you seeking to recover?
  

19            MR. REED:  Your Honor, I am -- as I think I said
  

20   before, I'm seeking the amount of money that would not be owed
  

21   by me if we had been able to sell the property without
  

22   interference.  And I guess that's a subject of question as to
  

23   what that amount -- or put aside the amount.  If you were to
  

24   assume that the house would have sold, then there would be no
  

25   ongoing -- there would not be an accumulated bill.
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 1            The money that I would have had, the equity from the
  

 2   house if it had sold -- and I would like to talk about -- or
  

 3   there's proofs about that, the value of the house then, the --
  

 4   I think the TD Bank appraisal, not for the value of the
  

 5   appraisal but for the -- there's some language about what
  

 6   appraisals are, what they do.  I have a presentation, or a
  

 7   discussion, about that.  And so there's the money that would
  

 8   not be owed but for the interference, because the sale would
  

 9   have been -- would have happened and the equity that could have
  

10   been realized had a sale occurred without interference.  And --
  

11   and --
  

12            THE COURT:  Do you agree that neither the Jacobses'
  

13   proposed sale nor the Weaver/Cooper proposed sales were
  

14   interfered with, to use your term, by GMAC?
  

15            MR. REED:  The Weaver/Cooper one I -- Mr. Cooper
  

16   expressly told me -- and I didn't know how to address this,
  

17   because it's -- I guess it's hearsay -- that he was waiting it
  

18   out, that he decided to do that.  And I don't know what to do
  

19   with that.  But --
  

20            THE COURT:  He also told you he was going to close
  

21   multiple times and --
  

22            MR. REED:  I understand, Your Honor; I don't --
  

23            THE COURT:  Okay.
  

24            MR. REED:  And -- go ahead.
  

25            THE COURT:  No; go ahead.
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 1            MR. REED:  I believe that -- I heard Your Honor when
  

 2   you said in our status conference about the house still being
  

 3   in my possession.  And I thought about that.  It dawned on me
  

 4   for the first time that I don't want the house too, that you
  

 5   don't understand that I would have -- I'd hereby abandon claim
  

 6   to the house if we get an award for the equity that we would
  

 7   have gotten at the time.  I mean -- and the payment for the
  

 8   bill that would have accrued.  I don't -- I don't want a double
  

 9   payment; I don't want to retain the asset and the payment that
  

10   I would have received had it -- had it sold.
  

11            So in my mind, when I think about a remedy for the
  

12   problem, for the damages, there is a -- if the mortgage could
  

13   become current, to get rid of the lis pendens, which I believe
  

14   had an impact on selling the property, then we can market and
  

15   liquidate the property fairly now.  And whatever equity I could
  

16   realize from it, even though it's a worse market, I believe,
  

17   now than it was --
  

18            THE COURT:  You think it's a worse market now than it
  

19   was in 2009 and 2010?
  

20            MR. REED:  In --
  

21            THE COURT:  I'm expressing -- I don't mean to -- I
  

22   didn't mean to suggest -- I don't know the market in --
  

23            MR. REED:  Or, Your Honor --
  

24            THE COURT:  -- Moorestown.
  

25            MR. REED:  -- let's take -- let's take the inference
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 1   from your --
  

 2            THE COURT:  Hold on.
  

 3            MR. REED:  -- from your --
  

 4            THE COURT:  I deal with real-estate --
  

 5            MR. REED:  It's okay.
  

 6            THE COURT:  I deal with real-estate bankruptcy issues
  

 7   a lot.  And the market in 2009 was horrible; the market in 2010
  

 8   was horrible.  And it isn't great, but it's a lot better now
  

 9   than it --
  

10            MR. REED:  Okay --
  

11            THE COURT:  -- was then.
  

12            MR. REED:  -- so let's -- let's --
  

13            THE COURT:  I mean, do you agree with that?
  

14            MR. REED:  -- okay, let's take -- let's take that as
  

15   part of -- as part of the discussion.
  

16            THE COURT:  I mean, if you don't agree with it, tell
  

17   me.
  

18            MR. REED:  No.  Listen, I'm not -- I'm not --
  

19            THE COURT:  I don't know the market in Moorestown, New
  

20   Jersey.
  

21            MR. REED:  Right.  Well, there's two -- there's two --
  

22   like I said, there's two remedies, or courses of action.  I
  

23   mean, first off, as to 2009, again, there was a house -- my
  

24   neighbor's house sold for two million dollars, which was the
  

25   type of sale that you would have saw (sic) in 2008 or 2007,
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 1   prior to the collapse.  So did the collapse have that kind of
  

 2   effect on us?  You know, that's a matter for, I guess,
  

 3   discussion and analysis.
  

 4            So the two remedies:  one, the bill that would not
  

 5   have accumulated; and an estimation, if we can give you, of
  

 6   what that -- of:  a) would it -- would it or could it have sold
  

 7   during 2008, 2009, 2010 -- could it have sold?  For how much?
  

 8   Is there some basis for you -- I understand you have the
  

 9   equitable power to --
  

10            THE COURT:  That's the reason I asked you whether
  

11   you've had any appraisals of the property done since 2008?  I
  

12   mean, I haven't seen any evidence of market value of this
  

13   specific property.  I don't even have it as of 2008, because it
  

14   didn't come in for the truth of the matter asserted.  But even
  

15   if it had --
  

16            MR. REED:  Yeah, the market value I would -- I propose
  

17   to you, just as an aside, is -- the contract gives some
  

18   indication of the market value, because it -- we had a buyer
  

19   and a seller come to some terms, whether you believe it's the
  

20   full value or the testimony that it wasn't the full -- that it
  

21   didn't get the right amount, or the appraisal was less than
  

22   that for their -- you know, the -- you understand what I'm
  

23   saying; I'm getting tongue tied --- the litigation regarding
  

24   they didn't get the appraisal, the mortgage, things like that,
  

25   was still in excess of a million-nine-something.
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 1            So I believe Ms. Hager has things in her file that may
  

 2   indicate some kind of value --
  

 3            THE COURT:  I can only go by what's in evidence before
  

 4   me.
  

 5            MR. REED:  Um-hum.  So I say that it's not -- we're
  

 6   not done yet discussing it.  I didn't expect to do it today.  I
  

 7   have notes back in my hotel room.  I was going to offer my lay
  

 8   opinion, at several points, to the value of the property, as
  

 9   the owner of the property.  I have basis for it.  I don't have
  

10   it with me today, Your Honor; these are numbers I --
  

11            THE COURT:  You're going to be back on the witness
  

12   stand first thing in the morning, Mr. Reed.
  

13            MR. REED:  I mean I have -- I mean I understand by the
  

14   rules that I'm allowed to, and that's the only thing I have for
  

15   you.
  

16            THE COURT:  Okay.
  

17            MR. REED:  And I was going to discuss, I thought, the
  

18   value at this point.  I believe there was a value at this
  

19   point.  This is why I believe the value at this point.
  

20            THE COURT:  All right.  Are there other types of
  

21   damages that you're seeking to recover?
  

22            MR. REED:  Your Honor, I -- punitive damages,
  

23   emotional distress.  I'm sorry I lost it today; I clearly feel
  

24   it.  This has been a very difficult situation for me.
  

25            There -- I have to review my notes about the

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 193 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 193

  
 1   modification of that loan.  There's a question, now, if we -- I
  

 2   did my part on that workout.  And I believe, now that you
  

 3   mention it, I think there's -- we have something on a possible
  

 4   additional subsequent workout, prior to the litigation, that I
  

 5   believe that we did what we were supposed to do --
  

 6            THE COURT:  Well, I am going to want to hear from Ms.
  

 7   Delehey whether GMACM ever returned a countersigned copy of the
  

 8   loan modification.  The testimony -- we haven't heard the
  

 9   cross-examination yet, but the testimony from Mr. Reed is that
  

10   he signed it, returned it with a 3,000-dollar check, and never
  

11   received back the countersigned loan modification agreement.
  

12            He introduced in evidence, as an Exhibit MM, the
  

13   e-mail chain with Mr. Folweiler.
  

14        (Pause)
  

15            THE COURT:  Because in the last -- in the e-mail
  

16   chain -- and I haven't heard the Trust's evidence -- on July
  

17   31, 2008, Mr. Folweiler e-mailed Mr. Reed, stating that:  "I
  

18   had been waiting on the docs that you just sent to me so that
  

19   we could get the stopgap plan in place.  The action is only
  

20   placed on hold once the agreement is in place and funds are
  

21   received."
  

22            On September 22nd, Mr. Reed e-mailed Mr. Folweiler,
  

23   saying in the third paragraph:  "Even though it is moot at this
  

24   point now, I also want to tell you that your HQ never sent back
  

25   the executed written agreement as their package said it would."
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 1   And it was a longer e-mail than that, but -- and then Mr.
  

 2   Folweiler responds, about an hour later on September 22nd,
  

 3   saying:  "That is great news.  And as far as the docs are
  

 4   concerned, they never send them back!"
  

 5            So I need -- I do expect to hear testimony from the
  

 6   Trust about what happened with the loan modification.  In the
  

 7   brief that I read, it certainly indicates that Mr. Reed
  

 8   never -- that the loan modification was canceled when Mr. Reed
  

 9   didn't send the required 7,000-dollar payment.  But at least
  

10   Mr. Reed testified and offered e-mails to support that he never
  

11   got the signed copy back.  And he has Mr. Folweiler saying they
  

12   never send them back.  So I need to hear more about that.
  

13            MR. REED:  Your Honor, I'm getting very tired.
  

14            THE COURT:  We're going to stop in a few minutes, Mr.
  

15   Reed, within six minutes.  Are there other areas of damages
  

16   that you're seeking to recover?
  

17            MR. REED:  In my pre-trial brief, I think I have --
  

18   let me make sure I don't forget something.
  

19        (Pause)
  

20            MR. REED:  So I think -- just make sure I say this --
  

21   I want to make sure -- try to make sure I do this right.  I
  

22   don't want to -- I can't remember what I said.
  

23            So the damages -- the economic damages relating to the
  

24   house, 817 Matlack, are an accumulation of a bill that
  

25   otherwise would not be there but for either interference in the
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 1   sale or should be less because of there was a modification, or
  

 2   work-out that wasn't completed, through no fault of my own.  So
  

 3   if, say for example, I owe the new mortgage company a million
  

 4   dollars, but if the work-out had shown that the note would have
  

 5   proceeded in a dollar amount that would have left me owing
  

 6   400,000 dollars, but for their bad behavior -- you know, their
  

 7   not finishing the deal with me, then I would want the 600,000
  

 8   dollars.  I mean, you don't have to give it to me; give it to
  

 9   the mortgage company to pay them to reduce the dollar amount,
  

10   because it's a debt that I owe because of that.
  

11            The equity that would have been realized in different
  

12   points if the sale could have happened but for interference.  I
  

13   proposed another possible remedy, that we bring it to date, the
  

14   lis pendens is cleared, and we have free ability to market it
  

15   now.
  

16            THE COURT:  There's a new lis pendens that 21st
  

17   Century has put on it.  It's got --
  

18            MR. REED:  Right; I understand.  So the emotional
  

19   distress, the punitive damages, the legal fees.
  

20            I think I covered the lessening of the mortgage
  

21   amount.
  

22            THE COURT:  All right, we're going to stop for the
  

23   day.  I have one ruling before we end for the day.  Mr. Reed
  

24   had previously marked for identification the correspondence
  

25   with Mr. Curley as to the reasons that TD Bank declined to
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 1   refinance.  I sustained the objections earlier this afternoon,
  

 2   not on authentication grounds, which I believe a declaration
  

 3   can be document custodian satisfied, but on the hearsay grounds
  

 4   that they don't satisfy the requirement to be a business record
  

 5   because they're not contemporaneous record of events.  Mr. Reed
  

 6   indicated he could have Mr. Curley here tomorrow morning to
  

 7   testify.  Ms. Hager stated an objection to Mr. Curley
  

 8   testifying because he was not identified as a witness.
  

 9            The Court is going to overrule that objection and
  

10   permit Mr. Curley to testify if he appears here tomorrow
  

11   morning at 9 o'clock.  Mr. Reed certainly put the Trust on
  

12   notice of his intention to offer evidence from Mr. Curley as to
  

13   the reasons that the refinance failed.  In fairness to
  

14   Mr. Reed, a non-lawyer, he could not have anticipated the
  

15   Court's ruling in refusing to admit into evidence the letters.
  

16            So one of two things can occur.  And I want you to
  

17   just talk briefly with Ms. Hager about it when we end.  If Ms.
  

18   Hager withdraws the objection to the two letters -- that's a
  

19   August 20th, 2012 letter, July 8th, 2014 letter, and I guess
  

20   it's also your August 20th, 2012 letter to Mr. Curley --if she
  

21   withdraws the objections, I will permit those exhibits into
  

22   evidence and not permit you to call Mr. Curley, who was not
  

23   identified.  If she does not agree to withdraw the objection,
  

24   then I'll permit you to bring Mr. Curley here tomorrow.
  

25            In your second witness list, which differed from the
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 1   first, you indicated calling a TD Bank representative to
  

 2   authenticate the letters.  Well, the authentication is
  

 3   resolved; the issue is the hearsay statement as to the reasons
  

 4   that the refinance was declined.
  

 5            In the August 20th, 2012 letter, the two relevant
  

 6   paragraphs on this point:  "It is my recollection that the
  

 7   reason for this loan declination was that our primary" -- oh,
  

 8   that's Mr. Reed's letter; I'm sorry.  Mr. Curley's August 20th,
  

 9   2012 letter:  "As stated in your letter, dated August 20, 2012,
  

10   you were declined by TD Bank for a loan secured by the above
  

11   property back in early 2008.  The reason you were declined was
  

12   due to a pending foreclosure of your first mortgage on this
  

13   property that was uncovered during our underwriting process."
  

14            So confer with Ms. Hager.  She's perfectly entitled to
  

15   stand on her objection.  If she does, I will permit you to call
  

16   Mr. Curley, provided he's here first thing in the morning.
  

17            MR. REED:  I'm sure he can come.
  

18            THE COURT:  You said he would come.
  

19            MR. REED:  There are many e-mails from the legal
  

20   department asking me what time he's supposed to be here.
  

21            THE COURT:  Okay, I just -- I will permit him to come
  

22   testify.  We'll put him on out of order at 9 o'clock.  He can
  

23   come and testify and be out of here quickly.  If Ms. Hager
  

24   withdraws -- and I'm not trying to force her to do anything --
  

25   if she withdraws the objection, the letters will come in.  And

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 198 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 198

  
 1   as far as I'm concerned, that's the end of the matter, because
  

 2   you didn't identify Curley as a witness.
  

 3            And the only reason I'm -- would permit you to do
  

 4   that -- to call him -- is that I don't think you could have --
  

 5   you did identify the letters as exhibits, but you could not
  

 6   have anticipated the basis of the Court's ruling.  And so
  

 7   that's going to be my ruling for the close of the business
  

 8   today.
  

 9            Mr. Reed, you need to get your testimony over and done
  

10   with, because you've used your time.  I'm going to listen to
  

11   the end of your testimony.  You say that you plan to offer
  

12   evidence on the value of the property.  The Trust may have an
  

13   objection to it.  Because I have ruled on similar objections
  

14   before, the law, as I understand it -- and if you're going to
  

15   object to Mr. Reed's testimony about the value of his property
  

16   at various points in time, you need to provide me with a brief,
  

17   by 9 a.m. tomorrow morning.  I've ruled on this issue before,
  

18   and the law, as I understand it, and consistent with my prior
  

19   rulings, is that an owner of property is permitted to give
  

20   expert testimony about the value of the property.  The Court
  

21   will consider what weight to apply to it.  But it's an
  

22   exception to the ordinary rule about expert testimony.  It
  

23   permits the owner of a property to testify to value.  But I'll
  

24   permit you to provide me with a brief, by 9 a.m. tomorrow
  

25   morning, if you're going to object to Mr. Reed's testimony
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 1   about value.
  

 2            But I think the first order of business is for you to
  

 3   talk to Mr. Reed about the Curley letters, to see whether that,
  

 4   at least, can get resolved.
  

 5            MR. REED:  Your Honor, would I have a copy of that
  

 6   brief when -- upon simultaneous transmission?
  

 7            THE COURT:  Absolutely; of course.
  

 8            Okay, so -- but if I'm correct, your only witness is
  

 9   Ms. Delehey, right?
  

10            MS. HAGER:  That's right, Your Honor.
  

11            THE COURT:  Okay.  All right, I'll see you all ready
  

12   to start, sharply at 9 o'clock.
  

13            MS. HAGER:  Excuse me, if it's okay, can we get from
  

14   Kate the time that we've used up?
  

15            THE COURT:  You can.
  

16        (Whereupon these proceedings were concluded at 5:35 PM)
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1
  

 2                              I N D E X
  

 3
  

 4   WITNESS             EXAMINATION BY         PAGE
  

 5   Drew David Murdock  Mr. Reed                30
  

 6   Frank Reed          (Self, in narrative)   35, 164
  

 7   Christy Donati      Mr. Reed               110
  

 8   Christy Donati      Ms. Hager              120
  

 9   Christy Donati      Mr. Reed               130
  

10   Evan Hendricks      Mr. Reed               135
  

11   Evan Hendricks      Ms. Hager              152
  

12   Evan Hendricks      Mr. Reed               155
  

13
  

14
  

15                           E X H I B I T S
  

16   REED'S    DESCRIPTION                   PAGE
  

17   1         Contract between the Reeds     53
  

18             and the Jacobses
  

19   2         Commerce Bank appraisal        55
  

20             re: Reed refinance
  

21   3         Proposal to purchase, and     102
  

22             Lis pendens
  

23   5         Intragency review of          150
  

24             foreclosure policies and
  

25             practices

12-12020-mg    Doc 7766-25    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 15   
 2014 Hearing Transcript    Pg 201 of 232



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

201

  
  
  

 1
  

 2                      E X H I B I T S (cont'd.)
  

 3   REED'S    DESCRIPTION                   PAGE
  

 4   10        Mortgage for Reed residence,   38
  

 5             fixed/adjustable-rate rider,
  

 6             and interest-only addendum
  

 7
  

 8   TRUST'S   DESCRIPTION                   PAGE
  

 9   DD        Roccisanos' June 12, 2010     166
  

10             proposal to purchase
  

11   MM        E-mail exchange                71
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
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 1
  

 2                      C E R T I F I C A T I O N
  

 3
  

 4   I, Hana Copperman, certify that the foregoing transcript is a
  

 5   true and accurate record of the proceedings.
  

 6
  

 7
  

 8
  

 9
  

10
  

11   ______________________________________
  

12   HANA COPPERMAN
  

13   AAERT Certified Electronic Transcriber CET**D 487
  

14
  

15   eScribers
  

16   700 West 192nd Street, Suite #607
  

17   New York, NY 10040
  

18
  

19   Date:  September 17, 2014
  

20
  

21
  

22
  

23
  

24
  

25
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 2   UNITED STATES BANKRUPTCY COURT
  

 3   SOUTHERN DISTRICT OF NEW YORK
  

 4   Case No. 12-12020-mg
  

 5   - - - - - - - - - - - - - - - - - - - - -x
  

 6   In the Matter of:
  

 7
  

 8   RESIDENTIAL CAPITAL, LLC, et al.,
  

 9
  

10                Debtors.
  

11
  

12   - - - - - - - - - - - - - - - - - - - - -x
  

13
  

14                United States Bankruptcy Court
  

15                One Bowling Green
  

16                New York, New York
  

17
  

18                September 16, 2014
  

19                9:04 AM
  

20
  

21   B E F O R E:
  

22   HON. MARTIN GLENN
  

23   U.S. BANKRUPTCY JUDGE
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 2   (CC: Doc#7017) Trial re: ResCap Borrower Claims Trust's
  

 3   Objection to Proofs of Claim Filed by Frank Reed and Christina
  

 4   Reed.
  

 5
  

 6
  

 7
  

 8
  

 9
  

10
  

11
  

12
  

13
  

14
  

15
  

16
  

17
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20   Transcribed by:  Aliza Chodoff
  

21   eScribers, LLC
  

22   700 West 192nd Street, Suite #607
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24   (973)406-2250
  

25   operations@escribers.net
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 2   A P P E A R A N C E S :
  

 3   REED SMITH LLP
  

 4         Attorneys for ResCap Borrower Claims Trust
  

 5         1717 Arch Street
  

 6         Suite 3100
  

 7         Philadelphia, PA 19103
  

 8
  

 9   BY:   BARBARA K. HAGER, ESQ.
  

10
  

11
  

12   MORRISON & FOERSTER LLP
  

13         Attorneys for ResCap Borrower Claims Trust
  

14         250 West 55th Street
  

15         New York, NY 10019
  

16
  

17   BY:   JORDAN A. WISHNEW, ESQ.
  

18         NORMAN S. ROSENBAUM, ESQ. (TELEPHONICALLY)
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21
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 2   DUANE MORRIS LLP
  

 3         Attorneys for TD Bank
  

 4         1540 Broadway
  

 5         New York, NY 10036
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 7   BY:   PATRICIA H. HEER, ESQ.
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10   FRANK REED, Pro Se
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 1                        P R O C E E D I N G S
  

 2            THE COURT:  Please be seated.  All right, we're back
  

 3   on the record in Residential Capital, number 12-12020.  This is
  

 4   day 2 of the evidentiary hearing regarding the Reeds' claims.
  

 5            Can somebody advise me where we are with respect to
  

 6   Mr. Curley?
  

 7            MS. HAGER:  Your Honor, Mr. Curley has said counsel,
  

 8   who will arrive this morning, said they could not arrange his
  

 9   appearance.  They brought the certificate, so here you go.
  

10            THE COURT:  I don't want to hear from counsel for
  

11   Mr. Curley.
  

12            MS. HAGER:  Yeah.
  

13            THE COURT:  Mr. Curley's not here.  I don't need to
  

14   hear from you.  Is he going to be here today?
  

15            MS. HEER:  No, Your Honor.  He could not --
  

16            THE COURT:  Okay.
  

17            MS. HEER:  Nobody was available, Your Honor.
  

18            THE COURT:  If he's under subpoena -- I don't know
  

19   whether he's under subpoena.  If he's under subpoena for this
  

20   trial and he's not here, there may be consequences.
  

21            MS. HEER:  Your Honor, the amount of time of notice
  

22   for this was --
  

23            THE COURT:  I don't want to hear it today.
  

24            MS. HEER:  -- over the weekend.
  

25            THE COURT:  If this issue comes before me, I'll deal
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 1   with it appropriately.  If he was served with a subpoena and
  

 2   he's not here and the matter comes before me, you'll have an
  

 3   opportunity to defend against any efforts to recover because of
  

 4   his nonappearance.  I'm not dealing with it today.
  

 5            I take it that the Trust has not agreed to withdraw
  

 6   its objection to the Curley documents?
  

 7            MS. HAGER:  That's correct, Your Honor.
  

 8            THE COURT:  Okay.  Let's go, Mr. Reed.  You're on the
  

 9   witness stand.
  

10            MS. HEER:  Your Honor, can I make a proposition?  Can
  

11   we make a proposition --
  

12            THE COURT:  Go ahead and make a proposition --
  

13            MS. HEER:  -- for --
  

14            THE COURT:  -- quickly.
  

15            MS. HEER:  -- to resolve this?
  

16            THE COURT:  You're taking my time.
  

17            MS. HEER:  Perhaps we can offer an affidavit to
  

18   resolve the issues --
  

19            THE COURT:  No --
  

20            MS. HEER:  -- the other issues?
  

21            MR. REED:  -- I don't think we can.  Mr. Curley has to
  

22   be here to testify.  We tried to resolve the issue about
  

23   Mr. Curley.  Any witness in this trial has to be here present
  

24   for cross-examination, so an affidavit doesn't do it.  His
  

25   physical presence is required.
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 1            MS. HEER:  Your Honor, the extent of the notification
  

 2   that was received by Mr. Curley as to those specific issues
  

 3   was --
  

 4            THE COURT:  I'm not questioning --
  

 5            MS. HEER:  -- was insufficient.
  

 6            THE COURT:  -- that now.
  

 7            MS. HEER:  Right.
  

 8            THE COURT:  It's just a simple matter of --
  

 9            MS. HEER:  Understood, Your Honor.
  

10            THE COURT:  I was told at the end of the day yesterday
  

11   that Mr. Curley had indicated to Mr. Reed he could be here this
  

12   morning.  He's not here.  I'm not getting into the issue of
  

13   whether he had to be here, whether he was properly served with
  

14   the subpoena, whether there was reasonable notice of it.  It's
  

15   a simple matter for the Court for today.  The trial is going
  

16   forward; it's ending today.  Mr. Curley is not here.
  

17            MS. HEER:  Your Honor, if I --
  

18            THE COURT:  Ms. Hager has not agreed --
  

19            MS. HEER:  -- if I just can just quickly --
  

20            THE COURT:  -- to stop -- Ms. Hager has not agreed to
  

21   withdraw the objections to the Curley documents; that's
  

22   certainly within the Trust's right to -- so I'm not questioning
  

23   that either.  It's just a simple matter; Curley is not here.
  

24            Mr. Reed, take the witness stand.
  

25            MS. HEER:  Thank you, Your Honor.

12-12020-mg    Doc 7766-26    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 16   
 2014 Hearing Transcript    Pg 8 of 209



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 8

  
 1            THE COURT:  Could you at least identify yourself for
  

 2   the record?  I'm sorry.
  

 3            MS. HEER:  Patricia Heer of Duane Morris, Your Honor,
  

 4   for TD Bank.
  

 5            THE COURT:  Okay.  Thank you very much.
  

 6            MS. HEER:  Yes.  And if I can just quickly, Your
  

 7   Honor; I understand I already took up the Court's time.  But
  

 8   the indication about Mr. Curley's availability, that's
  

 9   questionable.
  

10            THE COURT:  I'm not getting into it.  It's a simple
  

11   matter.
  

12            MS. HEER:  Understood, Your Honor.
  

13            THE COURT:  He's not here to testify --
  

14            MS. HEER:  Understood.
  

15            THE COURT:  -- and I have nothing else to do with it
  

16   today.
  

17            MS. HEER:  Understood, Your Honor.
  

18            THE COURT:  All right?
  

19            MS. HEER:  Thank you.
  

20            THE COURT:  All right, Mr. Reed.  You've been
  

21   testifying in the narrative form.  You indicated at the end of
  

22   the day yesterday that you intended to testify to give opinion
  

23   testimony about the value of your property.
  

24            Ms. Hager, did you file a brief?  I didn't see one.
  

25            MS. HAGER:  No, Your Honor, we didn't.
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 1            THE COURT:  Okay.  All right, go ahead, Mr. Reed.  Be
  

 2   mindful, Mr. Reed, that your allotted time is running out.
  

 3        (Pause)
  

 4            MR. REED:  Your Honor, the value of my -- of the
  

 5   property that I own I will discuss and is arrived at from
  

 6   firsthand personal knowledge about my property, our town, my
  

 7   neighbors' homes who have sold that I personally know those
  

 8   properties, the -- viewing the tax records, public records on
  

 9   the sale of those properties, and in the experience I have in
  

10   selling -- attempting to sell the property.
  

11            Your Honor said something yesterday about knowing
  

12   about real estate but not knowing the Moorestown market, and I
  

13   guess that's my role:  to talk about my house and the Rock --
  

14   the Moorestown -- Moorestown in general is a desirable town, in
  

15   my opinion.  In deciding to move there in 2006, we looked at a
  

16   variety of characteristics, from schooling and physical
  

17   conditions of the town, as well as, in arriving at the value or
  

18   the decision to live in our particular neighborhood, the
  

19   construction methods in -- of the property.
  

20            Sorry, I want to get these.
  

21            In regard to Moorestown itself, Moorestown has some
  

22   bit of notoriety.  It was number-one town in America, according
  

23   to Money Magazine, in 2006, which in my opinion increased the
  

24   value of the desirability being there.
  

25            THE COURT:  Ms. Hager?
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 1            MS. HAGER:  Objection.  Hearsay.
  

 2            THE COURT:  Overruled.
  

 3            MR. REED:  Our particular neighborhood we found and --
  

 4   to be desirable, and other people do find it desirable, in my
  

 5   opinion, because it has sidewalks; the construction of the
  

 6   houses in particular, as I started to say.  I'm very aware
  

 7   those other neighborhoods in the town are constructed in a way
  

 8   that utilizes pre-fabricated building materials, like trusses;
  

 9   they use joists at wider intervals.  This affects the actual
  

10   feel of the house.  Something called deflection, for example.
  

11   When you walk on a floor and you feel it's a little bit of a
  

12   bounce, the house doesn't feel as solid, is an example of
  

13   comments that are made about the houses in our neighborhood,
  

14   and in particular in regard to my house, because I -- there're
  

15   certain modifications I had made to the property.
  

16            Our builder, who actually lives in the neighborhood
  

17   and who I've consulted with even on the construction of his
  

18   home on our street, has -- is a third-generation builder.  They
  

19   are well known in the area.  Even the MLS listings list --
  

20   their last name is Maines, a Maines-built home, because the
  

21   people in Moorestown know that indicates richer appointments
  

22   (ph.), moldings, interior architecture features, that aren't
  

23   necessarily reflected -- those things are not things that are
  

24   reflected or picked up in appraisals.  The effect of value in
  

25   the marketability of -- primarily in the marketability, and
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 1   you'll see it in the pricing differential as a trend in that --
  

 2   like that neighborhood versus another house.
  

 3            To speak about the trusses, for example, in a
  

 4   construction of the roofs, in our house it's what's called
  

 5   stick-built.  So there's actual lumber -- individual lumber
  

 6   pieces that are used in the construction.  That, for example,
  

 7   allowed me to take the house and convert the third floor into
  

 8   real living space.  The staircase -- the staircases in our
  

 9   house go from the basement all the way to the third floor; it's
  

10   an open foyer all the way down.  So it seamlessly allows you to
  

11   integrate if you're going to expand.  And I use the same
  

12   contractors, subcontractors as the builder.  I do -- I did
  

13   labor myself before I was injured.
  

14            And we expanded the third floor, I want to say, maybe
  

15   twenty -- or -- excuse me -- 1,200, 1,300 square feet, two-
  

16   bedroom suites, two bathrooms on the third floor.  The ceilings
  

17   we raised -- the cross-members are called collar ties -- up to
  

18   eleven feet.  Again, some of these features are not what you
  

19   would see in an appraisal, but they make value.  And the
  

20   buyers -- potential buyers feel that, and that's what compels
  

21   them to agree to a higher price.
  

22            That also has a bad side, as with the Jacobs contract
  

23   and the appraisal, for their purpose, from Commerce Bank, is
  

24   those elements don't get counted into the appraisal.  It
  

25   generates an attractiveness to buy the property.  It -- and it
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 1   takes the buying ability or power to the -- typically to the
  

 2   high end or to the end or off the scale of the appraisal.
  

 3        (Pause)
  

 4            MR. REED:  Because of the unique nature -- or atypical
  

 5   nature of the construction methods and materials that are used,
  

 6   when you look at the value of the property, you have to look at
  

 7   houses, in my opinion, that were built by the same builder or
  

 8   in the same neighborhood.  The builder -- it's an
  

 9   architecturally controlled neighborhood.  You -- for example, I
  

10   can't change anything -- or couldn't change anything on the
  

11   property for ten years.  It was derestricted -- I believe it's
  

12   filed with part of the public record -- without approval from
  

13   them.  And this is unlike anything else in the town of
  

14   Moorestown.
  

15            Beyond the physical features of the house itself and
  

16   the town in general, the neighborhood as a microcosm of the --
  

17   or a smaller market from the town, or specific market of the
  

18   town in general, there're other elements that go into the value
  

19   of a property when you're trying to market it.  This is, again,
  

20   from my experience only on this specific property, multiple
  

21   contracts and offers on the property itself, but years of
  

22   experience doing it with other properties and my own.
  

23            And there're two -- I think at this moment there are
  

24   two elements that make up value for prospective customers,
  

25   besides the neighborhood or the town, or the unappraised or
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 1   unappraisable features like the moldings, the engineering, even
  

 2   the landscaping, of the property, and the overall appearance
  

 3   because of the restrictions and the rules governing the
  

 4   neighborhood and its look itself.  One element that's not
  

 5   physical to the property itself but it determines the value
  

 6   greatly in the property itself, to many customers, in my
  

 7   opinion, in my experience, overwhelming amount of customers, is
  

 8   the ability to set a specific time or date for delivery.  A
  

 9   term -- it's expressed as an actual term in the contract.  It's
  

10   that important.  Every real-estate contract I've ever been a
  

11   part of needs to be able to give a fixed date on which the
  

12   contract must be fulfilled.
  

13            In my experience, the typical buyers for the family
  

14   home that I have, or potential buyers, and for other family
  

15   homes that I have marketed, are moving from one family home to
  

16   another; they're not a newly constituted entity formed out of
  

17   thin air.  They want to move a family, in my experience, and
  

18   they need a firm date to do it.
  

19            MS. HAGER:  Objection.  Speculative, and he's talking
  

20   about --
  

21            THE COURT:  You're overruled.
  

22            MS. HAGER:  -- what other people's motivations are.
  

23            MR. REED:  The other day I talked about even the time
  

24   of the year having an effect on this, because families want to
  

25   move -- they like to move midyear, in my experience.  They have
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 1   to move their children into different schools.  They like to
  

 2   move in the summer is another -- it's the most desirable time
  

 3   of the year.  And so one of the first questions upon an
  

 4   inspection of a house or even pre-inspection of a house --
  

 5   you'll see it in MLS listings -- is "available now for closing"
  

 6   or "quick closing" or something like that.  But there's always
  

 7   some idea that you conclude, because a contract has to have
  

 8   that element or it's not a contract; it's an open-ended, okay,
  

 9   you can buy it sometime in the future, but it's not binding,
  

10   from my experience.  And people can't practically live or make
  

11   plans like that.
  

12            And my experience related to that property and my
  

13   experience with other -- first let me say my experience related
  

14   to that property, regarding litigation, conflicts and -- is
  

15   commensurate with my experience with other properties, other
  

16   litigation experiences that I've had, that conflicts and
  

17   litigation, in our modern society, take a long time, and not
  

18   just because I talk slow.  They take a while.  I mean, this has
  

19   its origins in 2008.
  

20            I would like to take a moment to tie in the lis
  

21   pendens issue.  Ms. Hager said the other day a lis pendens is a
  

22   notice; it's a notice of a potential lien, it's a notice of a
  

23   conflict.  It's a public record.  People are well aware of it.
  

24   Our expert states that the real --
  

25            THE COURT:  Mr. Reed --
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 1            MR. REED:  -- estate profession --
  

 2            THE COURT:  -- I'm permitting you to give testimony
  

 3   about the value of your property --
  

 4            MR. REED:  Okay.
  

 5            THE COURT:  -- because I believe that the law permits
  

 6   a homeowner to do that.  I'm not going to permit you to give me
  

 7   a lecture about the state of the world or impact of litigation.
  

 8   If you tie it -- I've got -- I'm trying to give you leeway.
  

 9            MR. REED:  Okay.
  

10            THE COURT:  You're also against the clock.
  

11            MR. REED:  Okay.
  

12            THE COURT:  If you want to testify about the value of
  

13   the property and how you arrived at your estimates of value,
  

14   I'm going to permit you to do that.
  

15        (Pause)
  

16            MR. REED:  Your Honor, the -- my house, in 2008 --
  

17   I'll speak about the value of the house in 2008, from my
  

18   perspective.  An indication of that value -- a strong
  

19   indication of that value, if it was -- is the Jacobs contract.
  

20   The Jacobses are individuals who live in Moorestown.  As a
  

21   matter of fact, they live in a more expensive house than I do.
  

22   And the Jacobses expressed to me their desire to live in our
  

23   house was because of -- they felt it was better construction --
  

24            MS. HAGER:  Objection.  Hearsay.
  

25            THE COURT:  Sustained.
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 1            MR. REED:  And it was my impression -- because I can't
  

 2   quote them -- that they wanted to live in our neighborhood
  

 3   because it was better than where they lived in Moorestown.  So
  

 4   they agreed to the two-million -- arm's-length transaction for
  

 5   2,040,000 dollars.  To support that value -- in my opinion that
  

 6   that was correct as well -- over a year-plus later, this is the
  

 7   value of the house and the neighborhood together.  The neighbor
  

 8   in my back yard was --
  

 9            THE COURT:  Let me step aside for a second.
  

10            Ms. Hager, does the Trust contest that the contract
  

11   price with the Jacobses reflected the fair market value of the
  

12   property as of the date of the contract?
  

13            MS. HAGER:  Yes, because there was another appraisal
  

14   that --
  

15            THE COURT:  Fine.
  

16            MS. HAGER:  -- conflicted with that number.
  

17            THE COURT:  Go ahead, Mr. Reed.
  

18            MR. REED:  Your Honor, that appraisal, as I
  

19   understand, is not in evidence.
  

20            THE COURT:  Just go on with your testimony, Mr. Reed.
  

21            MR. REED:  Okay.  So the neighbor's house that is
  

22   similar in size, 6,000 -- I say, within a few hundred square
  

23   feet of my house.  Mine's 6,700.  They're just over 6,000, or
  

24   6,400; I can't remember the square feet.  I have seven
  

25   bedrooms, ten baths.  They have six bedrooms, I think seven or
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 1   eight baths.  Over a year later when the market was supposedly
  

 2   crashing throughout the country, that house sold in about a
  

 3   week of being on the market, for over two million dollars.
  

 4            I know the Murphys; I've been in their house many
  

 5   times.  Their daughter and son are friends with my children.
  

 6   And so I know what's inside their house, again, because I know
  

 7   the builder.
  

 8            THE COURT:  When you say "the Murphys", is this the
  

 9   same house you're talking about, your neighbor's house?
  

10            MR. REED:  Yes.  I'm sorry.
  

11            THE COURT:  Okay.  I just wanted to make sure I was
  

12   connecting the names --
  

13            MR. REED:  Yeah, yeah.  Sorry about that.  Sorry.  You
  

14   don't know the Murphys.
  

15            In 2010 on my street, it's a house -- wasn't as
  

16   friendly with those people, but I knew it; same house built --
  

17   another house built by Rob Maines and his brother, a house I
  

18   actually helped my cousin put some counter parts in, sold in
  

19   2010 for close to a million and a half dollars.  It was on the
  

20   market, again, for about a week, again, at a time where I guess
  

21   the general feeling in the real-estate world was it was
  

22   freefalling.
  

23            2010 is the same year that the Roccisanos made an
  

24   offer to us for a million-350.  It's particularly interesting,
  

25   since the house several houses down from 831 Matlack Drive sold
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 1   for 130,000 more and it's a smaller house.  It's --
  

 2            THE COURT:  130,000 more than what?
  

 3            MR. REED:  A hundred -- excuse me.  130,000 more than
  

 4   the Roccisanos' offer.  So here you have a house on my street
  

 5   selling rapidly for a million-465.  What offer do I get?  A
  

 6   one-350.  And the house is massively different, strikingly
  

 7   different.  My house -- I spoke of the builders' accoutrements
  

 8   (ph.); it's known in our marketplace.  I enhance that.  I
  

 9   design and construct elaborate interior architectural pieces,
  

10   tray ceilings, coffered ceilings, iron rail stairca -- or
  

11   spindle staircases, thicker hand-railings, thick marble
  

12   flooring.  So where the 831 Matlack is a more standard house
  

13   for the -- built by the Maineses, mine is more enhanced, not in
  

14   the -- just the nonappraisable features, but the square
  

15   footage.
  

16            At the end of 2010, Your Honor -- you asked me when
  

17   did we delist the house.  It occurred at the end of 2010; I
  

18   believe, November 2010.  That's when our listing agreement, I
  

19   believe, with B.T. Edgar expired.  This is over a year after we
  

20   evicted Mr. Cooper.  There continued to be sales in our
  

21   neighborhood.  There continued to be relatively speedy sales.
  

22   And ours did not (sic), although, when the Jacobs contract was
  

23   put out, very quickly it went under contract, even at the top-
  

24   value dollar -- top asking price we did.
  

25            The Cooper contract, despite whatever his motivation
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 1   may have been or who he was or what he was about, he still had
  

 2   to make a decision if that house was desirable, and he did --
  

 3   Mr. Weaver, Cooper, whatever his name is -- so much so that he
  

 4   even tendered a great deal of money in attempts to obtain that
  

 5   house.
  

 6            At the end of 2010, the Edgar people -- the Edgar Real
  

 7   Estate (sic) did not want to continue our business relationship
  

 8   for listing, at that time.  And my impression, since I will not
  

 9   quote them -- I guess I cannot -- is that it's because the
  

10   house wasn't going to (a) garner the amount of money they
  

11   thought it should, (b) ever be able to close unless the
  

12   conflicts with GMAC were resolved.
  

13            MS. HAGER:  Objection.  Also speculation.
  

14            THE COURT:  Sustained.  Testimony's stricken about
  

15   Edgar's reasons for not wanting to continue with the listing.
  

16            MR. REED:  So, Your Honor, our house being larger in
  

17   square footage, over 6,000 square feet, more bedrooms and more
  

18   baths, even though there was some decline, I think, in the
  

19   market in 2010, it is my opinion that my house would still have
  

20   been worth close to the one million eight, maybe one million
  

21   750, if it had -- if I had had full ability to negotiate a
  

22   contract and list terms and provide terms, certain terms which
  

23   I could sell it.
  

24            I would like to --
  

25            THE COURT:  Ask you this, Mr. Reed:  do you know what
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 1   your outstanding -- what the outstanding mortgages, liens, on
  

 2   the property were at the end of 2010?
  

 3            MR. REED:  At the end of 2010, Your Honor?
  

 4            THE COURT:  Yes, because you're giving me an opinion
  

 5   of value of the house, at the end of 2010.  And so my question
  

 6   is what were the existing encumbrances, whether that's
  

 7   mortgages, unpaid property taxes --
  

 8            MR. REED:  Um-hum.  Um-hum.
  

 9            THE COURT:  -- any other liens that may have existed
  

10   on the property?  Do you know what the amount was?
  

11            MR. REED:  In 2010 there was the outstanding balance
  

12   on the note, of nine hundred and, I think, eighty-eight --
  

13   ninety thousand dollars.  It's close to a million dollars.  If
  

14   you want to round up to a million dollars, you can round up to
  

15   a million dollars.
  

16            The real-estate tax, 2010, say, maybe 70-, 75-, 80,000
  

17   dollars perhaps, in arrears.
  

18            THE COURT:  Any other liens or encumbrances that you
  

19   were aware of at the end of 2010?
  

20            MR. REED:  No, Your Honor, because I had to pay them
  

21   off at the -- when I received the money from Mr. Cooper.  I
  

22   don't know what the interest and penalties on that -- for that
  

23   mortgage was at that time.  I can't -- I don't know.
  

24            Are you going to give your opinion of value at any
  

25   other dates?  I'm really mindful -- I want to hear your
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 1   testimony, Mr. Reed --
  

 2            MR. REED:  Yeah.  Yeah.
  

 3            THE COURT:  -- but your time is running.
  

 4            MR. REED:  Your Honor, I cannot say, because I
  

 5   don't -- I did not expose the house to the market.  I believe
  

 6   the interference, in my opinion, had its effect then and would
  

 7   continue to have an effect until resolved.  At that point we
  

 8   became, as you know, involved in litigation, and counsel was
  

 9   involved in attempts to resolve the issue.
  

10            I would like to point out one other thing; I don't
  

11   know if it's allowed, that it will be objected to if it is
  

12   not -- I mean if it is.  There's an appraisal that was let in
  

13   not for the truth of the value.
  

14            What exhibit was that?  2.
  

15        (Pause)
  

16            THE COURT:  Mr. Reed, let me make sure I understand.
  

17   I've heard you give your opinion of value of your property at
  

18   two dates:  first, at the time of the Jacobs contract,
  

19   2,040,000 dollars; and second, at the end of 2010 where you
  

20   estimate the value at 1.75 to 1.8 million.  Am I correct?
  

21   That's what I've heard you tell me.
  

22            MR. REED:  Yes.  And the other value, of course, would
  

23   be constrained by my agreement to sell that to Mr. Cooper at a
  

24   million-eight.  I can't -- that's -- I mean, at least that's by
  

25   default.  I mean, I --
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 1            THE COURT:  What was the date of that?
  

 2            MR. REED:  That was 2008 into -- on track.  Two
  

 3   thousand -- yes.
  

 4            THE COURT:  All right.
  

 5            MR. REED:  But I feel that I let that -- Your Honor, I
  

 6   let it go for less than what I thought it would -- I mean, I
  

 7   though it was worth closer to, like, a million-nine.  But I was
  

 8   under the pressure that I felt.
  

 9            THE COURT:  All right, so you've given me your
  

10   estimate of value at three points in time.  Is there any other
  

11   valuation testimony that you want to give?
  

12        (Pause)
  

13            MR. REED:  Again, Your Honor, this is -- I want to be
  

14   clear for the record.  The values that I state are the values
  

15   that are -- are the value of the property if I could have
  

16   delivered it clear without interference, that I could have
  

17   marketed property.  The values impacted by what I believe
  

18   impacted it, the time element, show maybe a million-three in
  

19   2010, but I don't know because we didn't really -- we didn't do
  

20   a deal -- or an offer I had in twenty -- I think it was 2011
  

21   from Ms. Singh for a million-one.  And I would have to say, for
  

22   2011, I have no reason to believe that the value would have
  

23   declined any further from what I thought it would be in 2010.
  

24            So to address you, 2011 would be the same value or
  

25   similar, very similar, to 2010, for the marketable, clear,
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 1   clean marketability of that property.  But the functional value
  

 2   that I was left with was -- I think, as of the last offer that
  

 3   I received, was a million -- I don't have it in front of me --
  

 4   a million-one from Ms. Singh.
  

 5            So those are the two values.  I just want you to
  

 6   understand my opinion has two values to it.  Prior to this
  

 7   event, I have one opinion of value.  Post the event, I have two
  

 8   opinions of value:  one affected, one unaffected.
  

 9            THE COURT:  All right, are there other areas that you
  

10   want to testify about other than value?
  

11            MR. REED:  Yes.
  

12            THE COURT:  I want to make sure -- let's --
  

13            MR. REED:  Yeah.  No --
  

14            THE COURT:  -- get it done, okay?
  

15            MR. REED:  -- Your Honor, I want to -- I think I said
  

16   yesterday when I was having a little difficult time, the stress
  

17   that we felt over this -- course of this extended interaction.
  

18   I'd also like to move into evidence -- and I don't know if I
  

19   need to comment about it.  Ms. Hager had said she had no
  

20   objection to the interagency foreclosure review.
  

21            THE COURT:  It's in evidence already.
  

22            MR. REED:  I think it was, right?
  

23            THE COURT:  It's in evidence.
  

24            MR. REED:  And then also the testimony of the
  

25   representative from the Federal Reserve -- or -- oh, excuse me;
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 1   this one is for Julie Williams; it's --
  

 2            THE COURT:  What exhibit number?
  

 3            MR. REED:  It's Exhibit number 17.
  

 4            THE COURT:  Ms. Hager, any objections?
  

 5            MS. HAGER:  No, Your Honor.
  

 6            THE COURT:  All right, Exhibit 17 is in evidence.
  

 7   (Testimony of Julie Williams was hereby received into evidence
  

 8   as Reed's Exhibit 17, as of this date.)
  

 9            MR. REED:  Exhibit number 4, statement of Scott
  

10   Alvarez from Federal Reserve, before the USA.
  

11            THE COURT:  Any objection?
  

12            MS. HAGER:  No objection, Your Honor.
  

13            THE COURT:  All right, Exhibit 4, the statement of
  

14   Scott Alvarez, general counsel of the board of governors of the
  

15   Federal Reserve System, is in evidence.
  

16   (Statement of Scott Alvarez was hereby received into evidence
  

17   as Reed's Exhibit 4, as of this date.)
  

18            MR. REED:  Exhibit number 6; it's a lis pendens.
  

19            THE COURT:  Hold on.  It's in evidence under another
  

20   exhibit number --
  

21            MR. REED:  Okay.
  

22            THE COURT:  -- already.
  

23            But do you have any objection to Exhibit 6?
  

24            MS. HAGER:  No objection, Your Honor.
  

25            THE COURT:  All right --
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 1            MR. REED:  It's number --
  

 2            THE COURT:  -- Exhibit 6, lis pendens, is in evidence.
  

 3   (Lis pendens was hereby received into evidence as Reed's
  

 4   Exhibit 6, as of this date.)
  

 5            MR. REED:  Exhibit number 7.
  

 6            THE COURT:  Any objection, Ms. Hager?
  

 7            MS. HAGER:  No, Your Honor.
  

 8            THE COURT:  All right, it's in evidence.
  

 9   (Notification from 21st Mortgage Corporation was hereby
  

10   received into evidence as Reed's Exhibit 7, as of this date.)
  

11            MR. REED:  Exhibit number 8.
  

12            THE COURT:  Any objection?
  

13            MS. HAGER:  No objection, Your Honor.
  

14   (Order was hereby received into evidence as Reed's Exhibit 8,
  

15   as of this date.)
  

16            MR. REED:  Your Honor, I'd like to make one statement
  

17   for the record on Exhibit number 8.  The copy of that order
  

18   came to me from GMACM's counsel; it was mailed to me.  I didn't
  

19   get it from the Court.  I recall getting it from GMACM in the
  

20   mail.
  

21            THE COURT:  That's because in paragraph 3 on page 2 of
  

22   the order, it says that "Plaintiff serve a copy of this order
  

23   on Frank J. Reed, III, defendant, and to counsel for all
  

24   parties-in-interest, within seven days of Plaintiff's counsel
  

25   receiving the order."  So they were ordered to do that and I
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 1   guess they did.
  

 2            MR. REED:  I guess they did.
  

 3            THE COURT:  Okay.
  

 4            MR. REED:  Exhibit number 9.
  

 5            THE COURT:  Ms. Hager, any objections?
  

 6            MS. HAGER:  No objection, Your Honor.
  

 7            THE COURT:  All right, the Delehey declaration and its
  

 8   attachments, which Mr. Reed marked as Exhibit 3, are admitted
  

 9   in evidence.
  

10   (Delehey declaration and its attachments were hereby received
  

11   into evidence as Reed's Exhibit 9, as of this date.)
  

12            MR. REED:  Number 11, Your Honor, I'd like to talk
  

13   about for a moment.
  

14            MS. HAGER:  Excuse me, Mr. Reed; I'm sorry.
  

15            Your Honor, I beg your pardon.  Maybe I misheard.  Did
  

16   you reference Claimants' Exhibit 3 --
  

17            THE COURT:  No.
  

18            MS. HAGER:  -- or was that 9?
  

19            THE COURT:  Here's what -- it's Exhibit 9 but, when
  

20   you turn to the first page of Exhibit 9, it says "Exhibit 3 -
  

21   Delehey Declaration".  So that was what I was reading.  It's
  

22   Mr. Reed's Exhibit 9.
  

23            MS. HAGER:  Thank you.
  

24            THE COURT:  Okay.  And it includes the attachments to
  

25   it.

12-12020-mg    Doc 7766-26    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 16   
 2014 Hearing Transcript    Pg 27 of 209



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 27

  
 1            I'm sorry; your next exhibit was which, Mr. Reed?
  

 2            MR. REED:  Exhibit 11.
  

 3            THE COURT:  For what purpose are you offering Exhibit
  

 4   11?  It's a transcript from a hearing in this court.
  

 5            MS. HAGER:  No objection.
  

 6            THE COURT:  All right, it's in evidence.  There's no
  

 7   objection.
  

 8   (Hearing transcript was hereby received into evidence as Reed's
  

 9   Exhibit 11, as of this date.)
  

10            MR. REED:  Exhibit 12.
  

11            THE COURT:  Any objection?
  

12            MS. HAGER:  No, Your Honor.
  

13            THE COURT:  All right, Exhibit 12 is the amended
  

14   complaint for foreclosure, and it's in evidence.
  

15   (Amended complaint for foreclosure was hereby received into
  

16   evidence as Reed's Exhibit 12, as of this date.)
  

17            MR. REED:  I believe Exhibit 13, 14 and 15, Your
  

18   Honor, we still have an issue with those, and --
  

19            THE COURT:  We do.
  

20            MR. REED:  There's an affidavit.  Ms. Hager and I -- I
  

21   said at the end of the day yesterday I think there's something
  

22   else we were supposed to talk about besides the TD issue;
  

23   Ms. Hager couldn't recall what it was, neither did I, and then
  

24   I did this morning; and to show her the affidavits -- or the
  

25   declarations from the three attorneys regarding those bills.
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 1            THE COURT:  Right.  Ms. Hager, do you object to 13, 14
  

 2   and 15?
  

 3            MS. HAGER:  My objections from yesterday remain.  I
  

 4   have not seen those affidavits yet.
  

 5            THE COURT:  I thought he talked -- you --
  

 6            MR. REED:  We forgot to do it at the end -- I can do
  

 7   it right now, Your Honor, if you --
  

 8            THE COURT:  No, let's -- during a recess you'll do
  

 9   that.
  

10            MR. REED:  I believe that Exhibit 16 was superseded by
  

11   MM.
  

12            THE COURT:  Correct, and it's in evidence.
  

13            MR. REED:  Exhibit 17, did we just admit that?
  

14            THE COURT:  We did.
  

15            MR. REED:  Exhibit 19 is an exhibit Ms. Hager agreed
  

16   pre-trial to allow.
  

17            THE COURT:  Could somebody tell me what it is?  It's
  

18   not self-evident to me.
  

19            MR. REED:  Your Honor, at the same time I had spoken
  

20   to -- or in the spring before the foreclosure, I'd spoken to
  

21   another broker -- "a broker" meaning a mortgage lender, an
  

22   individual who represented himself as such.  The individual
  

23   took information from me, I believe.  We discussed the value --
  

24   values of my property.  The intent was, just like the TD issue,
  

25   to -- TD pursuit, to have some liquidity in a line of credit or
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 1   a cash-out ref -- excuse me -- a refi.  And the individual had
  

 2   gotten back to me, and this is -- there's not -- I couldn't
  

 3   give you dates and times.
  

 4            THE COURT:  I don't understand what it is, Mr. Reed;
  

 5   that's what --
  

 6            MR. REED:  Oh, it's a letter -- I'm sorry.  It's a
  

 7   letter from an individual who was a -- who represented himself
  

 8   as an employee of a mortgage company, and we discussed
  

 9   borrowing money on 817 Matlack Drive.  I gave the individual
  

10   the information that I -- I can't tell you the specific
  

11   information, but I remember him being satisfied with what he
  

12   wanted.  He got back to me and said we had several options
  

13   available to me.  I didn't concern myself, as I didn't with TD
  

14   Bank, as to the details.  If I needed one, I would have
  

15   selected one and executed it.
  

16            I was told that that's all that remained to be done.
  

17   The only verification of this interaction was this
  

18   correspondence.  Ms. Hager did not object to it like she
  

19   objected to the TD Bank's letters.  I say -- I suspect, I
  

20   think, I knew why.  She'll discuss it.  But --
  

21            THE COURT:  Ms. Hager, you have any objection to
  

22   Exhibit 19?
  

23            MS. HAGER:  No, Your Honor.
  

24            THE COURT:  All right, Exhibit 19, which is the
  

25   document dated November 20th, 2010, addressed To Whom It May
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 1   Concern, from Thomas J. Tartamosa, okay, it's in evidence.
  

 2   (Document dated November 20th, 2010, addressed To Whom It May
  

 3   Concern, from Thomas J. Tartamosa, was hereby received into
  

 4   evidence as Reed's Exhibit 19, as of this date.)
  

 5            MR. REED:  Can I know what time I have left?
  

 6            THE COURT:  Let's just -- are you offering any other
  

 7   exhibits --
  

 8            MR. REED:  I may, Your Honor.
  

 9            THE COURT:  So let's get that done, okay?
  

10            MR. REED:  Exhibit 18.
  

11            THE COURT:  That's actually the one I was looking at
  

12   when I said I had no clue what it is.
  

13            MS. HAGER:  Your Honor, Exhibit 18 is an excerpt from
  

14   GMAC's servicing notes.  We intend to offer the complete record
  

15   of the servicing notes.  So I object to 18.  It's hearsay as it
  

16   is, and incomplete; it's not the best evidence.  We will be
  

17   offering into evidence a document which actually contains
  

18   Exhibit 18.
  

19            THE COURT:  All right, so, Mr. Reed, the entire set of
  

20   servicing notes are going to come into evidence and, somehow,
  

21   if something goes awry, we'll come back to this, okay?
  

22            MR. REED:  Okay.
  

23            THE COURT:  All right.  Any other exhibits you're
  

24   offering?
  

25            MR. REED:  I don't think so.  That's my entire book of
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 1   evidence that was filed pre-trial.
  

 2            THE COURT:  Well, not everything that you have in this
  

 3   book has been offered, but --
  

 4            MR. REED:  Let me -- then let's make sure I understand
  

 5   that.  Let's see.  I thought 1 --
  

 6            THE COURT:  I'll tell you what:  during a recess you
  

 7   can speak with Ms. Dabbert and she'll review with you and
  

 8   Ms. Hager what documents have come into evidence, all right?
  

 9   Let's not take the time now to do that, unless you know
  

10   something else you're offering.
  

11            All right, you'll deal with the -- I'll give you a
  

12   chance during a break to talk about the exhibits.  And if
  

13   there're exhibit issues, you can raise that after the break.
  

14   Is there any other areas to which you wish to provide
  

15   testimony, Mr. Reed?
  

16        (Pause)
  

17            MR. REED:  Your Honor, I'd like to say if I haven't
  

18   said for the record that in 2010 is when I became aware that
  

19   there was the lis pendens and the public recordation of
  

20   litigation regarding the property, the foreclosure action.  I
  

21   learned that from the realtors.  And it's at -- it's -- I
  

22   believe it was 2010.
  

23            I'd like to testify that, Your Honor, it's never been
  

24   my intent to not mitigate the damages that I'm seeking to
  

25   recover for, that the damages themselves are not restricted to
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 1   just the -- in my opinion, the increase or the carrying or
  

 2   the -- as I said yesterday, I want to be able to have the money
  

 3   to pay the current mortgage company.  But for this interference
  

 4   it would have sold; there would be no continued rule of a bill.
  

 5   It's been -- I'm sure it's going to be discussed that when I
  

 6   received monies why didn't I just pay the -- the mortgage
  

 7   itself.  The mitigation efforts involved trying to sell the
  

 8   house, discount the house, reaching out, finding counsel,
  

 9   seeking advice, seeking help.  The money that was received
  

10   reduced the carrying costs for the house.  If I didn't pay,
  

11   say, the second mortgage off, I would probably make the
  

12   argument, but for their bad act, there'd be a -- the second
  

13   mortgage would not have been paid off, and we'd have the
  

14   balance that has accrued, going forward, from that second
  

15   mortgage.  So that ongoing expense was extinguished, just like
  

16   any expense on carrying the house beyond a point that otherwise
  

17   would not be my responsibility because it would have been sold.
  

18   So I point to the fact that we did eliminate carrying costs and
  

19   accrual of expenses for the property.
  

20            I'd like to review some papers for a moment.
  

21        (Pause)
  

22            MR. REED:  Your Honor, I'd like to point out for the
  

23   record that if I'd received a notice of intent to foreclose
  

24   that's required by law and by contract -- I don't know how to
  

25   quantify this.  I'm going to put it to you as it -- as it has
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 1   coalesced in my mind.  A significant piece of information
  

 2   required by that law is to say who the actual lender is, not
  

 3   just the servicer but the lender, the noteholder.  The
  

 4   significance of that, especially as we stand here today or sit
  

 5   here today, is that it's been well represented by the Trust
  

 6   that the noteholder, a party to the note contract, counterparty
  

 7   to me in that note, is a nondebtor entity, GMAC Bank, at the
  

 8   time the notice was required, at the time the foreclosure was
  

 9   filed.  The statute of limitations has run --
  

10            THE COURT:  Let's not make legal arguments --
  

11            MR. REED:  Okay.
  

12            THE COURT:  -- Mr. Reed.
  

13            MR. REED:  Okay.  I don't know what I -- let's why I
  

14   said, I don't --
  

15            THE COURT:  This is not the time for legal arguments.
  

16            MR. REED:  Okay.  So I guess it's just important then
  

17   to say that that information would have been there for us to
  

18   see for whatever purpose.  And we, as far as I know, were never
  

19   provided that information, as evidenced by the fact that when
  

20   we pursued GMAC, the noteholder was not listed as a -- as a
  

21   defendant, because we were unaware of it, because the
  

22   information was not given to us, as required by contract and
  

23   law.
  

24            As to what that damage has done, I don't know if this
  

25   is a legal statement, Your Honor, and you can stop me; I
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 1   apologize if I fail to recognize the difference.  I spent or
  

 2   accrued tens of thousands of dollars in legal bills in regards
  

 3   to Mr. Walters pursuing the wrong person, or one of the wrong
  

 4   entities, not the correct entity, as asserted by the Trust.
  

 5   They said at the time the proper party -- the proper party to
  

 6   the contract with me was GMAC Bank.  To what result that would
  

 7   have been, if we had contacted GMAC Bank, we served GMAC Bank,
  

 8   we spoke to GMAC Bank, I cannot answer that at this time.  But
  

 9   I know that we spent thousands and thousands of dollars or
  

10   accrued that money that -- because we were deprived, through an
  

11   act of omission and a breach -- sorry, maybe that's a con -- it
  

12   sounds like a legal thing I was about to say -- failure to
  

13   provide it in the contract.
  

14            It's my understanding that it was also during the
  

15   litigation that it was requested if there were any other
  

16   parties that should be named, and that was not provided at that
  

17   time either.  Again, I don't know -- in my mind the damage from
  

18   that is, A, the money I spent chasing the wrong person; B, I
  

19   even get in a word here --
  

20            THE COURT:  You say you were chasing the wrong person,
  

21   but you're chasing the same party now.
  

22            MR. REED:  No, I'm sorry, one of -- excuse me, not the
  

23   wrong person, but a -- a missing party, a missing party.
  

24            THE COURT:  I have your point.  Anything else you want
  

25   to -- because you're really out of time.  I've let you go on
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 1   longer than --
  

 2            MR. REED:  Oh.
  

 3            THE COURT:  -- your allotted time.
  

 4            MR. REED:  And then the other -- the other estimation
  

 5   of damage in that regard, Your Honor, would be the missed
  

 6   opportunity to chase a -- a solvent entity for the damages as a
  

 7   codefendant, versus here, in this forum, if indeed I get an
  

 8   award at a reduced amount.  I don't know how to address that
  

 9   either.
  

10            THE COURT:  Mr. Reed, you were represented by counsel
  

11   in your action against GMAC in state court.  The arguments
  

12   you're making now are things that you could have -- your lawyer
  

13   could have done then, so I'm not making any legal
  

14   determination, but I hear your argument.
  

15            Any other additional points you want to make quickly?
  

16            MR. REED:  I want to be clear about something else,
  

17   Your Honor.  And this -- this -- I want you to -- I don't know
  

18   how to say this, but I'm going to and we can -- you can tell me
  

19   what to do with this.  If I had gotten the money from the house
  

20   at the sale, unimpeded, sold it, had my equity from it, I would
  

21   have been in either one of my existing homes or one off the
  

22   shelf with no mortgage.  Being served with the foreclosure
  

23   itself blew my mind and my wife's mind.
  

24            THE COURT:  Mr. Reed, how could it have blown your
  

25   mind when you hadn't paid your mortgage for months and you
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 1   haven't paid it since then?  That's what defies belief on my
  

 2   part.  You have not paid a penny since early 2008.  So how you
  

 3   think you're exempt from foreclosure of your home, when you
  

 4   haven't paid your mortgage, is what I have problems with.  I
  

 5   understand your arguments about whether GMACM dotted the i's
  

 6   and crossed the t's and could have or should have filed the
  

 7   foreclosure action that they did file when they did.  But the
  

 8   fact that the mortgagee, the holder of the note, could bring an
  

 9   action to foreclose on your home, is beyond dispute, Mr. Reed.
  

10   It is simply beyond dispute.
  

11            Okay.  Is there any last point you want to make
  

12   quickly?
  

13            MR. REED:  It is a surprise, as I would have paid it
  

14   if I had a notice.
  

15            THE COURT:  Okay.  That's speculation; I'm going to
  

16   exclude that testimony.
  

17            Is there any other testimony you wish to give in
  

18   support of your claim?  Now is the time, because we're breaking
  

19   for a recess as soon as you finish, and Ms. Hager will commence
  

20   her cross-examination after the recess.
  

21            And when I say that the lender or the loan servicer
  

22   should have dotted the Is and crossed the Ts, it absolutely
  

23   should have.  There is no doubt in my mind about that; that's
  

24   what the law requires.  So I'm not suggesting that what they
  

25   did was correct or proper.  I'm not ruling on that at this
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 1   point.  But I'm not suggesting at all that they acted
  

 2   appropriately, or not, in bringing the foreclosure action when
  

 3   they did.
  

 4            Okay.  Any last points you wish to testify to?
  

 5            MR. REED:  Sorry if you've made me a little unsettled,
  

 6   Your Honor.
  

 7            THE COURT:  I've been very patient.
  

 8            MR. REED:  You have been.  I -- we're on the record,
  

 9   Your Honor, I think that you have been --
  

10            THE COURT:  Okay.  Let's just -- is there any last
  

11   points you wish to make in your testimony, about facts, not
  

12   argument?
  

13            MR. REED:  I can't think of them, Your Honor, other
  

14   than that you said we're going to enter evidence.  You said I
  

15   could check on that.
  

16            THE COURT:  Okay.  What we're going to do is we're
  

17   going to take a half-hour recess.  You don't have to use your
  

18   whole half hour for that, but I want Mr. Reed and Ms. Hager, or
  

19   other counsel, to -- there are a couple of specifically open
  

20   issues, and it's the three Exhibits 13, 14, and 15.  You're
  

21   going to review with Ms. Hager the additional declarations or
  

22   affidavits you have, and you're also going to review your
  

23   documents to see whether there are any others that you wish to
  

24   offer.
  

25            Were there any other items, Ms. Hager, that you and

12-12020-mg    Doc 7766-26    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 16   
 2014 Hearing Transcript    Pg 38 of 209



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 38

  
 1   Mr. Reed were going to confer about?
  

 2            MS. HAGER:  No, Your Honor.
  

 3            THE COURT:  Okay.  Mr. Reed?
  

 4            MR. REED:  I can't --
  

 5            THE COURT:  All right.  We're going to take --
  

 6            MS. HEER:  Your Honor, if I may, real quick?  Thank
  

 7   you, Your Honor.  I apologize, Your Honor.
  

 8            THE COURT:  Identify yourself for the record again.
  

 9            MS. HEER:  Patricia Heer of Duane Morris, for TD Bank,
  

10   Your Honor.
  

11            Again, I understand that the Court has said that the
  

12   trial is ending today --
  

13            THE COURT:  I'm not revisiting my ruling.
  

14            MS. HEER:  If I can just request a short hearing,
  

15   whenever the Court is available.  And there is -- we have no
  

16   issue -- Mr. Curley has no issue with coming and testifying.
  

17            THE COURT:  There's no reason for me to have a short
  

18   hearing because no one -- Mr. Reed has not sought relief from
  

19   the Court with respect to Mr. Curley's nonappearance.  If and
  

20   when such an application is made to the Court, you'll have
  

21   ample notice of it and an opportunity to appear.
  

22            MS. HEER:  Thank you, Your Honor.
  

23            THE COURT:  All right.  We're going to be in recess
  

24   for a half hour.  Obviously everybody take a break, but part of
  

25   that half hour is intended to give you a chance -- and maybe
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 1   what you ought to do is give Ms. Hager those affidavits that
  

 2   you have.  She's entitled to her break too.  I don't expect all
  

 3   of the time to be taken.  But when we resume, we'll resume with
  

 4   your cross-examination.  All right?
  

 5            MS. HAGER:  Thank you, Your Honor.
  

 6        (Recess from 10:20 a.m. until 10:54 a.m.)
  

 7            THE COURT:  All right.  Please be seated.  First, are
  

 8   there any exhibit issues we need to address, Ms. Hager?
  

 9            MS. HAGER:  Yes, Your Honor.  During the break, Mr.
  

10   Reed handed me three affidavits to attempt to address Exhibits
  

11   13 through 15.  And our objection remains to 13 through 15.  I
  

12   don't believe Mr. Reed has copies of the affidavits for Your
  

13   Honor's review.  But my issue -- and I'll just take them one by
  

14   one -- with Linda Campbell --
  

15            THE COURT:  Let me just -- yeah, go ahead.  Yes,
  

16   please.
  

17            MS. HAGER:  Sure.  So the objection is that Exhibit 14
  

18   is hearsay, and Mr. Reed has shown me a declaration from Linda
  

19   Campbell, whose name does appear on Exhibit 14, but what she
  

20   says in the declaration is that she provided counsel and legal
  

21   services to Mr. Reed with respect to the foreclosure lawsuit
  

22   filed by GMAC Mortgage, and "attached hereto, as Exhibit A, is
  

23   a true and correct copy of the receipts generated from the
  

24   firm".  But there isn't actually anything attached as Exhibit
  

25   A.  So I don't know if Exhibit A is supposed to be what is
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 1   Exhibit 14 or not.  So my objection stands on authentication
  

 2   grounds.
  

 3            With respect to Exhibit 13, which is Mr. Walters'
  

 4   bill, Mr. Reed provided me with a declaration of Mr. Walters,
  

 5   and he states that he represented Mr. Reed in connection with
  

 6   the foreclosure action.  And he states that his services
  

 7   included attempting, negotiating and mediating with GMAC and
  

 8   RFC to resolve the claims, and also the filing of the state
  

 9   court action in the law division, which Mr. Reed indicated
  

10   yesterday was by far the bulk of Mr. Walters' work for him.
  

11   And he goes on to say that "attached hereto, as Exhibit A, is a
  

12   true and correct copy of the most recent invoice generated by
  

13   my office".  But again, there's no exhibit A attached, at least
  

14   to this declaration that I was handed.
  

15            With respect to Exhibit 15, this is the exhibit that
  

16   is an e-mail from Barbara Clark to Frank Reed.  I was handed a
  

17   declaration of Krisden McCrink.  I'm not sure whether this
  

18   actually relates to Exhibit 15 or not.  But the affiant
  

19   states -- or the declarant states that the firm offered
  

20   services in 2008, with respect to a foreclosure lawsuit filed
  

21   by GMAC Mortgage, and "attached as exhibit A is a copy of our
  

22   bills".  And they actually are attached.  They don't
  

23   necessarily reflect what's actually been marked by Mr. Reed as
  

24   Exhibit 15.  They did attach a detailed bill.  I would say that
  

25   I believe that their descriptions of time are somewhat vague,
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 1   but at least there is a description of time.  And from what I
  

 2   can tell --
  

 3            THE COURT:  Does that add up to the same thing?
  

 4            MS. HAGER:  Well, I didn't -- no --
  

 5            THE COURT:  It was slightly under 4,000 dollars.
  

 6            MS. HAGER:  No, it doesn't add up.  The total does not
  

 7   add up.  In Exhibit 15 --
  

 8            THE COURT:  It's 3,983 is the total.
  

 9            MS. HAGER:  -- 3,983.  This bill is higher; it is
  

10   5,765.  But I will note that this bill includes entries from
  

11   2008.  It also includes entries -- a number of entries from
  

12   2012.  So the foreclosure action -- the order dismissing the
  

13   foreclosure action was February 2009.  So I think, to the
  

14   extent there are any entries from 2012, they would not be
  

15   applicable to the foreclosure.
  

16            And in addition, the entries from 2008, there is an
  

17   indication at the end of the bill that there is -- there's a
  

18   reference to Frank Reed v. GMAC.  So I don't know if some of
  

19   that 2008 time was for the law division case.  There's also a
  

20   reference to Jacobs -- telephone call with opposing
  

21   counsel/party Scott Jacobs in 2008.
  

22            The McCrink law firm represented Mr. Reed in
  

23   connection with the Jacobs v. Reed lawsuit.  So it's impossible
  

24   to tell which entries from 2008 were applicable to the
  

25   foreclosure or the law division case or the Jacobs v. Reed
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 1   case.  But again, this particular document that I'm talking
  

 2   about now is not the same as what's been marked as Exhibit 15.
  

 3            MR. REED:  Your Honor, I'd like to say for the --
  

 4   Mr. Walters and Ms. Campbell, I provided them a copy of the --
  

 5   what I submitted to the Court, marked Exhibit, I believe, A.
  

 6   And I kept a copy.  In other words, there was two copies.  I
  

 7   went there.  They kept a copy; they gave me back one.  I didn't
  

 8   have my staple -- I mean, my paper clips, and I -- I don't know
  

 9   where it is.  I remember I just -- I did this because I thought
  

10   after the status meeting that, you know, is there any reason I
  

11   should do it.  I just started -- I took it on myself to do it.
  

12            THE COURT:  All right.  Here's what I would like to
  

13   have happen.  I would like the three declarations or affidavits
  

14   attached to the respective statements.  So the one to Exhibit
  

15   13 will be 13A, the one to 14 will be 14A, the one to 15 will
  

16   be 15A.  And I'm going to overrule the objections to 13, 14,
  

17   and 15, and indicate I will give those exhibits the weight that
  

18   I believe they're entitled to, which remains to be seen.
  

19            From the Court's previous comments at prior hearings,
  

20   Mr. Reed, there could be no mistake, because I asked you
  

21   whether you were seeking to recover the legal fees you expended
  

22   in defending the foreclosure action.  You told me you were.
  

23   And I made clear that you had to provide evidence of it.
  

24            So I'm going to overrule the objections and -- but I
  

25   want -- we'll get -- ordinarily I don't supply copies here, but
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 1   I want the record complete today, so we'll make copies of them
  

 2   and attach them as 13A, 14A, and 15A, and the Court will give
  

 3   it such weight as it deems appropriate, which I'm uncertain
  

 4   about at this point.
  

 5   (Statement from the Law Offices of Jeffrey S. Walters was
  

 6   hereby received into evidence as Reed's Exhibit 13, as of this
  

 7   date.)
  

 8   (Declaration of Jeffrey S. Walters was hereby received into
  

 9   evidence as Reed's Exhibit 13A, as of this date.)
  

10   (Linda Campbell's bill was hereby received into evidence as
  

11   Reed's Exhibit 14, as of this date.)
  

12   (Declaration of Linda Campbell was hereby received into
  

13   evidence as Reed's Exhibit 14A, as of this date.)
  

14   (McCrink law firm bill was hereby received into evidence as
  

15   Reed's Exhibit 15, as of this date.)
  

16   (Declaration of Krisden McCrink was hereby received into
  

17   evidence as Reed's Exhibit 15A, as of this date.)
  

18            THE COURT:  All right.  Are there any other exhibit
  

19   issues?
  

20            MR. REED:  Your Honor, in regard to the Curley
  

21   matter --
  

22            THE COURT:  The Curley matter is closed, Mr. Reed.  I
  

23   gave you -- you told me yesterday that Mr. Curley said he could
  

24   be here this -- he could be here this morning.  He wasn't
  

25   listed on your witness list.  I explained yesterday why I would
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 1   permit him to testify if he appeared this morning.  He did not
  

 2   appear this morning.  The matter is closed for now.  If you
  

 3   seek to obtain some relief, because you believe you timely
  

 4   served him with reasonable notice of a subpoena to appear, that
  

 5   will come on at another time.  It won't come on now.
  

 6            MR. REED:  Okay.
  

 7            THE COURT:  All right.  Any other exhibit issues?
  

 8            MR. REED:  Your Honor, I think the only exhibit left
  

 9   was Exhibit 20.
  

10            THE COURT:  Do you have an objection to Exhibit 20,
  

11   Ms. Hager?
  

12            MS. HAGER:  Yes, Your Honor.  Pursuant to Your Honor's
  

13   second --
  

14            THE COURT:  Objection sustained.  All right.  That
  

15   takes care of the exhibit issues.
  

16            Cross-examination, please.
  

17            MS. HAGER:  Your Honor, may I approach the witness to
  

18   hand him --
  

19            THE COURT:  Absolutely.
  

20            MS. HAGER:  -- our exhibits?
  

21            THE COURT:  Yeah.
  

22            MS. HAGER:  Thank you.  Would Your Honor kindly
  

23   instruct the witness to remove any other materials that he has
  

24   he was using for reference?
  

25            THE COURT:  Well, what I'll ask him to do is put his
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 1   materials -- all of his materials to the side.  And if he
  

 2   believes that he needs to review anything else to answer
  

 3   questions, he's going to identify for me and for you what it is
  

 4   he wants to use.
  

 5            Why don't -- you've got additional papers on the
  

 6   witness stand.  Just mover everything to the side, Mr. Reed,
  

 7   and so we don't get the exhibits that Ms. Hager gives you
  

 8   confused.  Okay?
  

 9            MS. HAGER:  And Your Honor, can I also ask that the
  

10   laptop be closed and put to the side?
  

11            THE COURT:  Oh, sure.  The screen was blank anyway at
  

12   this point.
  

13            MS. HAGER:  I don't know that.
  

14            THE COURT:  I think it was asleep.
  

15   CROSS-EXAMINATION
  

16   BY MS. HAGER:
  

17   Q.   Mr. Reed, you talked this morning about a house that was
  

18   on your street that sold in 2010.  Was that 831 Matlack?
  

19   A.   Yes.
  

20   Q.   And that sold in 2010 for 1.465, is that correct?
  

21   A.   Yes.
  

22   Q.   And do you know when in 2010?
  

23   A.   I cannot remember.
  

24   Q.   The Roccisanos has offered you 1,450,000 in June of 2010,
  

25   right?
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 1   A.   I think so.
  

 2   Q.   You don't know the listing price of 831 Matlack, do you?
  

 3   A.   No, I cannot say that I do.  I can't remember.
  

 4   Q.   You admitted that the real-estate market declined in 2009
  

 5   and 2010.  In your opinion, did the market continue to decline
  

 6   in 2011?
  

 7   A.   I don't think I admitted that the market declined.  I
  

 8   think I was referencing a national market.  I don't -- can -- I
  

 9   don't believe I rep -- represented that Moorestown or my
  

10   neighborhood declined.  And so what was the question?
  

11   Q.   The question was you admitted that the real-estate market
  

12   declined in 2009 and 2010.  In your opinion, did the market
  

13   continue to decline in 2011?
  

14   A.   I can -- I cannot.
  

15   Q.   Is that a yes or a no?
  

16   A.   Okay.  I'm sorry.  Say it again more --
  

17   Q.   In your opinion, did the real-estate market decline in
  

18   2011?
  

19   A.   The real est -- can you define the real-estate market?
  

20            THE COURT:  Come on, Mr. Reed, let's not play games.
  

21   Q.   Are you not going to answer the question?
  

22   A.   I don't know if I -- I don't know if our neighborhood
  

23   continued -- if our neighborhood declined.
  

24   Q.   So Moorestown operates in a vacuum, unlike any other city
  

25   in the United States, is that right?
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 1   A.   I think Moorestown operates like the top of a mounting
  

 2   when a flood comes and may, in my opinion, avoid much of the
  

 3   collateral damage of a flood, if not entirely.
  

 4   Q.   But you stated that your property is unlike any other in
  

 5   Moorestown, is that right?
  

 6   A.   There are many features that are unlike the majority of
  

 7   the homes in Moorestown.
  

 8   Q.   You testified that your property is unlike any other
  

 9   property in Moorestown.  Do you remember testifying to that
  

10   effect?
  

11   A.   I testified to that; it is a unique home.
  

12   Q.   Is it difficult to sell a unique home?
  

13   A.   No, it -- in my experience, it was not.
  

14   Q.   Isn't style unique to each individual?
  

15   A.   I cannot agree with that statement.
  

16   Q.   Isn't it possible that a potential buyer might not
  

17   appreciate your particular style?
  

18   A.   That is in -- that is in a realm of possibility.
  

19   Q.   Isn't it possible that a buyer was looking for a more
  

20   standard home?
  

21   A.   I do not understand the term "standard".
  

22   Q.   You testified that your house was not like a standard home
  

23   that was on the market, I think it was 831 Matlack.  Your home
  

24   is different because you upgraded it.  Isn't it possible that
  

25   buyers were looking for something that was more standard as
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 1   opposed to the house that you upgraded?
  

 2   A.   Anything is possible.
  

 3   Q.   Do you have any documents to support how much you owed the
  

 4   mortgage company at any point in 2010?
  

 5   A.   No, I do not.  And by "the mortgage company", do you mean
  

 6   GM -- the -- GMAC or --
  

 7   Q.   Could you turn your attention to Exhibit 13?
  

 8   A.   13?
  

 9   Q.   Yes, 13.  Do you have that in front of you?
  

10   A.   I believe so.
  

11   Q.   You testified that Mr. Walters handled some of the
  

12   foreclosure, but the majority of his work was on the law
  

13   division case, is that right?
  

14   A.   That is correct.
  

15   Q.   It's impossible to know from Exhibit 13 how much of his
  

16   bill is attributable to the foreclosure, isn't it?
  

17   A.   That is correct.
  

18   Q.   And it's impossible to know from Exhibit 13 if any of his
  

19   bill is attributable to the foreclosure, isn't it?
  

20   A.   I do not see a breakdown on Exhibit 13.
  

21   Q.   So it's impossible to know from Exhibit 13 if any of his
  

22   bill is attributable to the foreclosure, right?
  

23   A.   I would say no, that is not true.  This is his bill in its
  

24   entirety.
  

25   Q.   What on Exhibit 13 indicates that there are any services
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 1   performed in connection with the foreclosure?
  

 2   A.   It's a matter of deduction.  That is his entire bill for
  

 3   all services rendered.  And he has -- I have testified that he
  

 4   has rendered services on the foreclosure.
  

 5            THE COURT:  Mr. Reed, it's very important that you
  

 6   listen carefully to the question that's asked of you, and that
  

 7   you answer the question that Ms. Hager puts to you.
  

 8            Her question specifically is whether there's anything
  

 9   on Exhibit 13 which indicates that Mr. Walters spent any time
  

10   on the foreclosure.  That's the substance of her question.
  

11            Can you tell me whether there's anything on Exhibit 13
  

12   that would indicate whether he spent time on the foreclosure
  

13   action?
  

14            THE WITNESS:  Exhibit 13 --
  

15            THE COURT:  That's a yes or no.
  

16            THE WITNESS:  With the affidavit or not?  Or the
  

17   declaration?
  

18            THE COURT:  The only thing you have right now is the
  

19   document that is in front of you.
  

20            THE WITNESS:  No.
  

21            THE COURT:  13-A is going to be --
  

22            THE WITNESS:  The bill itself for Mr. Walters, no.
  

23            THE COURT:  Yes.  It's a really simple question.
  

24            THE WITNESS:  I'm nervous, Judged.
  

25   Q.   So what can be gathered from Exhibit 13 is that you
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 1   incurred a bill with Mr. Walters' office and you didn't pay it,
  

 2   isn't that correct?
  

 3   A.   That is correct.
  

 4   Q.   And because you didn't pay it, there's interest due,
  

 5   correct?
  

 6   A.   Yes.
  

 7   Q.   Could you please turn to Exhibit 14.  You testified that
  

 8   Ms. Campbell handled an argument in the foreclosure case, is
  

 9   that right?
  

10   A.   Yes.
  

11   Q.   In looking at Exhibit 14, it's impossible to know how
  

12   much, if any, of the bill is attributable to the foreclosure,
  

13   isn't it?
  

14   A.   She did no other work for me.
  

15   Q.   It's impossible to know which services were performed,
  

16   isn't that right?
  

17   A.   She provided one service; she went and argued the
  

18   foreclosure at the hearing.
  

19   Q.   Where on Exhibit 14 does it indicate what services she
  

20   provided?
  

21   A.   I do not see a description of it.
  

22   Q.   If you could turn to Exhibit 15.  You testified that the
  

23   information in this e-mail indicates a bill for services in
  

24   connection with the foreclosure, is that right?
  

25   A.   Yes.
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 1   Q.   Isn't it impossible to know from a review of Exhibit 15
  

 2   what services were performed?
  

 3   A.   Services were performed?  Isn't it legal services for the
  

 4   foreclosure matter?
  

 5   Q.   Can you show me anywhere on Exhibit 15 where it indicates
  

 6   which services were performed?
  

 7   A.   I don't -- what services does a lawyer provide on a
  

 8   foreclosure mat --
  

 9            THE COURT:  Mr. Reed, don't argue, okay.  Just answer
  

10   the question.
  

11   Q.   Isn't it impossible to know from a review of Exhibit 15
  

12   who performed the services and when?
  

13   A.   Who performed and when?  I couldn't tell you which lawyer
  

14   performed services from this Exhibit.
  

15   Q.   You testified that this bill is from the first lawyer who
  

16   represented you in the foreclosure, is that right?
  

17   A.   I thought so.
  

18   Q.   And was his name McCrink?
  

19   A.   Yes.
  

20   Q.   Isn't it impossible to know from a review of Exhibit 15
  

21   whether any of the amounts listed in the e-mail were incurred
  

22   in connection with the foreclosure matter?
  

23   A.   It says it on the bill, or the document, foreclosure
  

24   matter.
  

25   Q.   McCrink was your lawyer in the Jacobs v. Reed matter, is
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 1   that right?
  

 2   A.   Yes.
  

 3   Q.   And when was that matter pending?
  

 4   A.   It was 2008.
  

 5   Q.   And McCrink also represented you to some extent in your
  

 6   law division case against GMAC Mortgage, is that right?
  

 7   A.   I do not recall him being involved in that.
  

 8   Q.   When you purchased 817 Matlack Drive, you took out a first
  

 9   and a second mortgage, isn't that right?
  

10   A.   Yes.
  

11   Q.   If you could turn to what has been pre-marked as Exhibit
  

12   KK.  Do you have that in front of you?
  

13   A.   Yes.
  

14   Q.   Do you recognize --
  

15            THE COURT:  Just give me a second --
  

16            MS. HAGER:  Oh, sure.
  

17            THE COURT:  -- okay.  Okay.
  

18   Q.   Mr. Reed, do you recognize Exhibit KK?
  

19   A.   I don't remember it, but I believe I saw it at our
  

20   deposition.
  

21   Q.   If you could turn to page 2 of Exhibit KK and let me know
  

22   if that's your signature and your wife's signature?
  

23   A.   I believe it is.
  

24   Q.   And then if you turn to page 4, would you let me know if
  

25   that's your signature and your wife's signature?
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 1   A.   It looks like mine.
  

 2   Q.   And your wife's?
  

 3   A.   She signs differently sometimes.  I -- I don't want to
  

 4   comment on her signature.
  

 5   Q.   What are these documents?
  

 6   A.   These are the -- these are the HUD documents, the
  

 7   settlement documents.
  

 8   Q.   And so if you take a look at the first page of Exhibit KK,
  

 9   you'll notice that the settlement date is May 31st, 2006?
  

10   A.   Okay.
  

11   Q.   Do you agree that that's the date that you purchased the
  

12   home?
  

13   A.   It sounds -- it sounds right.
  

14   Q.   And according to page 1 of Exhibit KK, the amount of your
  

15   first mortgage that you took out to buy the home was a million
  

16   dollars, is that right?
  

17   A.   Yes.
  

18   Q.   And page 1 also indicates that the contract price for the
  

19   purchase of the new home was 1,571,619 dollars, and that's on
  

20   line 101, do you see that?
  

21   A.   Yes.
  

22   Q.   And do you agree that that was the purchase price when you
  

23   bought the property?
  

24   A.   I believe it was.
  

25            MR. HAGER:  Your Honor, I'd like to move Exhibit KK
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 1   into evidence?
  

 2            THE COURT:  Any objection?
  

 3            MR. REED:  No, no.
  

 4            THE COURT:  Exhibit KK is in evidence.
  

 5            MR. REED:  No.
  

 6   (HUD settlement document was hereby received into evidence as
  

 7   Trust's Exhibit KK, as of this date.)
  

 8   Q.   If you turn to page 3, which is another HUD-1 settlement
  

 9   statement, same date, May 31st, 2006, would you agree that it
  

10   indicates that there's a second mortgage in the amount of
  

11   414,000 dollars?
  

12   A.   Yes.
  

13   Q.   So, essentially, you borrowed in total 1,414,000 dollars
  

14   to purchase 817 Matlack, correct?
  

15   A.   Which line are you looking at for the second?
  

16   Q.   I'm sorry, that was line 202 on page 3.
  

17   A.   Okay.
  

18   Q.   So, Mr. Reed, the question is you paid 1,414,000
  

19   dollars -- excuse me.  You took out 1,414,000 dollars' worth of
  

20   mortgages to purchase the property, is that correct?
  

21   A.   I think so.
  

22   Q.   Well, looking at the documents --
  

23   A.   Yes, I believe that's real.
  

24            THE COURT:  May I ask a question, somebody can
  

25   enlighten me, Mr. Reed, if you can.  On the first page, on line
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 1   204, it shows "Proceeds second mortgage 411,947 dollars," is
  

 2   the difference between that and line 203 on the third page?
  

 3            MS. HAGER:  Sure.  If I can ask another question on
  

 4   the third page then --
  

 5            THE COURT:  Go ahead.
  

 6   Q.   Mr. Reed, did you pay any fees in connection with the
  

 7   second mortgage?
  

 8   A.   I don't remember.
  

 9   Q.   If you take a look at page 4, line 1400, does it indicate
  

10   that there were any settlement charges associated with the
  

11   second mortgage?
  

12   A.   I'm sorry, line --
  

13   Q.   Sure, page 4, line 1400.
  

14   A.   4, line 14 --
  

15            THE COURT:  It's the last line.
  

16   Q.   It indicates total settlement charges of 2,453 dollars,
  

17   doesn't it?
  

18   A.   I -- yes.
  

19   Q.   Okay.
  

20   A.   That's what that line indicates.
  

21   Q.   I'm sorry?
  

22   A.   Yes, that line 1400 settlement charges, page 4 of this
  

23   exhibit, seems to indicate 2,400 -- did you say 53 dollars,
  

24   yes.
  

25   Q.   And then if you turn back to page 3, which is the first
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 1   page of the HUD-1 for the second mortgage, do you see at the
  

 2   bottom in line 303, it indicates cash to borrower of 411,947
  

 3   dollars, do you see where I am?
  

 4   A.   No, I'm sorry.
  

 5   Q.   All right.  Line 303 on page 3 of the exhibit.
  

 6   A.   Page?
  

 7   Q.   Which is the very last line of page 3.
  

 8   A.   Page 3.  Okay.  303, cash --
  

 9   Q.   Right.  So line 303, which is the last line on page 1 of
  

10   the HUD-1 for the second mortgage, indicates cash to borrower
  

11   of 411,947 dollars, would you agree with that?
  

12   A.   I guess so, yes.  I would -- I guess.  I mean, I didn't
  

13   take cash that day.  I mean --
  

14   Q.   Well, I'm just ask -- right.  So you borrowed 414,000
  

15   dollars, the mortgage company subtracted out the settlement
  

16   charges, as you can see on lines 301 and 302, and arrived at
  

17   the total on line 303 of 411,947 dollars, would you agree with
  

18   that?
  

19   A.   Okay, I'm sorry, say that -- say that again, I apologize.
  

20   Q.   You took out a second mortgage for 414,000 dollars, didn't
  

21   you?
  

22   A.   That's -- yes.
  

23   Q.   Okay.
  

24   A.   I think that's correct.
  

25   Q.   And there were 2,453 dollars in settlement charges
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 1   associated with that, right?
  

 2   A.   It appears to be, yes.
  

 3   Q.   And those were paid at closing, right?
  

 4   A.   I believe so.  Well, by this it indicates it, and I don't
  

 5   have a reason to doubt it.
  

 6   Q.   So after the settlement charges were netted out, you were
  

 7   left with a loan -- loan proceeds in the amount of 411,947
  

 8   dollars, which were put towards the total purchase, is that
  

 9   right?
  

10   A.   Okay.
  

11   Q.   Do you agree?
  

12   A.   411,947, yes, I think so, because it's a -- now it appears
  

13   on the front of the HUD-1.
  

14   Q.   Right.  So if you look at line 204 on the first page of
  

15   Exhibit KK, it caries over that amount from page 3.  And you
  

16   can see the principal amount of the first was a million
  

17   dollars, and the proceeds from the second were 411,947 dollars,
  

18   do you agree with that?
  

19   A.   Yes.
  

20   Q.   Slightly more than a year after you purchased the
  

21   property, you put the property on the market, is that correct?
  

22   A.   I did.
  

23            THE COURT:  Does it indicate who the mortgagee for the
  

24   second mortgage is?
  

25            MS. HAGER:  It does?
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 1            THE COURT:  Does it?  I'm asking a question.
  

 2            MS. HAGER:  Okay, sure.  On page 3, which is the
  

 3   second HUD-1 settlement statement --
  

 4            THE COURT:  Yes.
  

 5            MS. HAGER:  -- at the top box F, the name and address
  

 6   of the lender.
  

 7            THE COURT:  Okay.  This page just relates to the
  

 8   second mortgage, is what you're telling me?
  

 9            MS. HAGER:  That's right, pages 1 and 2 are -- would
  

10   be the first, and 3 would be the second.
  

11            THE COURT:  That's fine, thank you.
  

12   Q.   So you listed the property at the end of 2007, is that
  

13   right?
  

14   A.   Yes.
  

15   Q.   Do you recall which month that was?
  

16   A.   I -- fall.  I'm pretty sure it was the fall.
  

17   Q.   You don't recall the exact month of --
  

18   A.   No, I think it was -- it was before -- I think it was
  

19   October.  Just a minute, late September or October.
  

20   Q.   Well, was it before or after the property went up for tax
  

21   sale?
  

22   A.   I am unaware of the property going up for tax sale.
  

23   Q.   When you first took out the first mortgage, did your
  

24   monthly payments include escrows for taxes and insurance?
  

25   A.   I do not remember.
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 1   Q.   Did there come a time when the servicer, GMAC Mortgage,
  

 2   required you to include escrows for taxes and insurance with
  

 3   your payment?
  

 4   A.   Again, I do not remember.
  

 5   Q.   You were informed by GMAC Mortgage that monthly payments
  

 6   would need to include taxes and insurances starting in February
  

 7   of 2008, is that right?
  

 8   A.   I don't -- I do not remember that.
  

 9   Q.   And you failed to pay the February 2008 payment because of
  

10   that increase, is that right?
  

11   A.   I don't know why, if at all, the February payment didn't
  

12   happen.  That's an issue between my wife and I.
  

13   Q.   But you're the only one on the note, isn't that right?
  

14   A.   I believe so.
  

15   Q.   So in early 2008, you had the agreement of sale with the
  

16   Jacobses, right?
  

17   A.   Yes.
  

18   Q.   And you failed to pay the February 2008 payment because
  

19   you were anticipating settlement and that the loan would be
  

20   paid off, isn't that right?
  

21   A.   I don't -- I -- I cannot answer that question.  I've said
  

22   that before about the February payment.  I've been consistent
  

23   about that.
  

24   Q.   You defaulted on the second mortgage in early 2008 as
  

25   well, right?
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 1   A.   I don't know about that.
  

 2   Q.   The reason you used the 400,000 dollars from Weaver to pay
  

 3   off the second in a lump sum was that the mortgage company
  

 4   agreed to accept a reduced payoff, isn't that right?
  

 5   A.   Can you -- can you say that question again?
  

 6   Q.   Sure.  The reason that you used the 400,000 dollars that
  

 7   you received from Mr. Weaver, to pay off the second mortgage in
  

 8   a lump sum, was that the second mortgage company agreed to
  

 9   accept a reduced payoff, correct?
  

10   A.   The reason I paid -- I paid it was Mr. Weaver wanted it
  

11   so, and it happened to be during that process that they agreed
  

12   to take a lower sum.
  

13   Q.   Why did they agree to take a lower sum?
  

14   A.   I offered them a lower sum.
  

15   Q.   Now, how -- the payoff was less than 200,000 dollars to
  

16   the second mortgage company, is that right?
  

17   A.   I don't remember what it was.  It was -- it may have been.
  

18   Q.   You had the means to bring the first mortgage current
  

19   during that period of time, didn't you?
  

20            THE COURT:  What period of time are you talking about?
  

21   Q.   Excuse me, in 2008.
  

22   A.   I can't recall how much cash I had or what the deficiency
  

23   was, to answer that question.
  

24   Q.   You testified yesterday that you made the first payment of
  

25   3,000 dollars under an agreement that you worked out with GMAC
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 1   Mortgage after a face-to-face meeting, do you remember that
  

 2   testimony?
  

 3   A.   I do.
  

 4   Q.   And you further testified that you did not make subsequent
  

 5   payments under that agreement for two reasons.  One, that GMAC
  

 6   Mortgage didn't return an executed copy of the agreement; and
  

 7   two, that GMAC Mortgage didn't provide you with a coupon book.
  

 8   Do you remember that testimony?
  

 9   A.   I think I said a coupon book or statement.
  

10            MS. HAGER:  Your Honor, based on the claimant's
  

11   testimony yesterday as to there being a requirement in the
  

12   forbearance agreement for GMAC Mortgage to return a
  

13   countersigned copy of the agreement and the requirement of GMAC
  

14   Mortgage to provide a coupon book or a statement, I'd like to
  

15   show Mr. Reed a copy of the forbearance agreement that he had
  

16   been discussing yesterday.  It was omitted from the Borrower
  

17   Trust exhibit lists, because previously there hadn't been a
  

18   dispute as to its contents.  The testimony yesterday is not an
  

19   accurate reflection of the terms, so the Borrower Trust
  

20   respectfully requests leave to question the claimant about the
  

21   document which was shown to Mr. Reed this morning before the
  

22   start of the trial.
  

23            THE COURT:  Mr. Reed, do you have any objection?
  

24            MR. REED:  I do, Your Honor.  What was shown to me
  

25   this morning does -- first off, I don't -- as I testified, I
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 1   don't recall the terms other than an initial 3,000 dollars.
  

 2   Secondly, I -- and this document doesn't even mention that
  

 3   amount of money.  Secondly, the physical form of what I thought
  

 4   I remembered is nothing -- isn't the same at all.  I don't know
  

 5   what this document is.  I don't know where it came from.  I
  

 6   haven't had an opportunity to have discovery on it.  There's a
  

 7   signature --
  

 8            THE COURT:  Mr. Reed, you opened the door with respect
  

 9   to testimony about the modification agreement in your
  

10   testimony -- in your direct testimony.
  

11            Ms. Hager, are you going to be able to -- if Mr. Reed
  

12   does not provide testimony to authenticate the document, are
  

13   you going to be able to authenticate it through any other
  

14   witness?
  

15            MS. HAGER:  Yes, Your Honor.  I can make an offer of
  

16   proof that Ms. Delehey, when asked, will be able to
  

17   authenticate the documents as business records.
  

18            THE COURT:  Okay.  The objection is overruled.  Mr.
  

19   Reed opened the door to the testimony about the modifi --
  

20   proposed modification agreement, because in his narrative
  

21   direct testimony yesterday, he testified specifically about the
  

22   proposed modification agreement and its terms.
  

23            MS. HAGER:  Your Honor, I've previously showed Mr.
  

24   Reed copies and, as a technical matter, will be two exhibits
  

25   because one is signed and one is not.
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 1            THE COURT:  Okay.
  

 2            MS. HAGER:  And I've pre-marked them Exhibits YY and
  

 3   Exhibit ZZ.
  

 4            THE COURT:  Okay.
  

 5            MS. HAGER:  And if I may hand up copies --
  

 6            THE COURT:  Please, go ahead.
  

 7            MS. HAGER:  -- to your clerks.
  

 8   BY MS. HAGER:
  

 9   Q.   Mr. Reed, do you have Exhibit ZZ there in front of you?
  

10   A.   I do.
  

11   Q.   Okay.  Is that your signature on the document?
  

12   A.   It appears to be.
  

13   Q.   Is that your signature?
  

14   A.   It looks like it.  I don't have a reason to think it is
  

15   not.
  

16   Q.   Okay.  And what's the date next to your signature?
  

17   A.   8/8/08, oddly enough.  August 8th, 2008.
  

18   Q.   Do you remember signing this particular document?
  

19   A.   I do not.
  

20   Q.   If you could take a look at what I had showed you earlier,
  

21   which is marked as Exhibit YY.  Can you tell me if you
  

22   recognize that document?
  

23   A.   As I just said, I did not recognize this document.
  

24   Q.   You're talking specifically about YY -- Exhibit YY?
  

25   A.   Well, mostly, yes, about YY.  This is not at all a form
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 1   that I recall that --
  

 2   Q.   Okay.  Let's take a look at the document.  The date on the
  

 3   document is August 1st, 2008.  Do you agree with me?
  

 4   A.   Okay.
  

 5   Q.   Do you agree with me that that's what the date is?
  

 6   A.   Yes.  8 -- there' a date on it, 8 -- August 1st.
  

 7   Q.   And the title of the document is a "foreclosure repayment
  

 8   agreement".  Do you agree with me that that's what the document
  

 9   says?
  

10            THE COURT:  It says it.  Ask your next question.
  

11   A.   Yes, yes; I'm sorry.
  

12   Q.   And that it's addressed to you, Frank Reed, at 817 Matlack
  

13   Drive?
  

14   A.   It is.
  

15   Q.   Okay.  You testified yesterday that your recollection was
  

16   you would need to make payments of 7,000 dollars a month.  Do
  

17   you remember that?
  

18   A.   I don't remember that.  I thought it was 3,000 dollars and
  

19   I made a payment for 3,000 dollars.
  

20   Q.   My apologies if I misstated what you had said yesterday.
  

21   Do you recall the terms of your forbearance agreement with GMAC
  

22   Mortgage?
  

23   A.   The only recollection I had of it was the 3,000 dollars.
  

24   I wasn't sure how long that was to go on.  I wasn't sure if it
  

25   was just the one month.  I couldn't remember -- I couldn't
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 1   remember the contents of it.
  

 2   Q.   If you take a look at the document, Exhibit YY, it doesn't
  

 3   state anywhere in that document, does it, that the servicer
  

 4   would return an executed copy to you?  Does it?
  

 5   A.   I --
  

 6        (Pause)
  

 7            THE COURT:  You represent that it doesn't say that?
  

 8            MS. HAGER:  It doesn't say that.
  

 9            THE COURT:  All right.  Let's move on.
  

10   Q.   The forbearance agreement does not state that you would be
  

11   sent a coupon book or a statement.  Does it?
  

12   A.   This document does not.
  

13   Q.   Okay.  If you take a look at Exhibit MM, which was the
  

14   document that was marked yesterday; I think I gave it back to
  

15   you.
  

16   A.   Okay.  This was the e-mail exchange between yourself and
  

17   Mark Folweiler.  You knew in September of 2008 that GMAC
  

18   Mortgage was not going to return a countersigned agreement to
  

19   you.  Didn't you?
  

20   A.   Say that again.
  

21   Q.   You knew in September 2008 that GMAC Mortgage was not
  

22   going to return the countersigned agreement to you.  Right?
  

23   A.   I thought they were.
  

24   Q.   Well, you received this e-mail from Mark Folweiler on
  

25   September 22nd, 2008, which is at the top of Exhibit MM, where
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 1   Mr. Folweiler says to you, "That is great news.  And as far as
  

 2   the docs are concerned, they never send them back."
  

 3        So as of September 22nd, 2008, you knew you were not
  

 4   getting countersigned documents back.  Correct?
  

 5   A.   Oh.  Okay.  Oh, I see what you're saying.  Yes.
  

 6   Q.   And you thought you were going to closing with Weaver in
  

 7   September of 2008.  Right?
  

 8   A.   That is correct.
  

 9   Q.   And you didn't make the September 2008 payment to GMAC
  

10   Mortgage because you expected the Weaver deal to close.
  

11   Correct?
  

12   A.   In my memory, I thought there was still -- not -- I
  

13   thought there was something coming with his -- a schedule of
  

14   payments or a book.  I can't tell you why I thought that.  I
  

15   would be lying if I didn't tell you this.
  

16   Q.   From the inception of your meeting with Mark Folweiler, it
  

17   was your intention to delay the foreclosure long enough to get
  

18   to the Weaver settlement.  Isn't that right?
  

19   A.   That was not -- that was not true.  We filed a motion to
  

20   dismiss that was accurate under law, and I expected it to be
  

21   dismissed when heard.  There was no -- I was not trying to
  

22   delay the foreclosure action because I was under the full and
  

23   firm belief that it would be ended.
  

24   Q.   Well, if you turn to the last page of Exhibit MM, your
  

25   e-mail to Mr. Folweiler, you state that "the foreclosure law
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 1   firm was not notified of the agreement to temporarily stay the
  

 2   foreclosure action for three to six months."  Why did you want
  

 3   the foreclosure action to be stayed?
  

 4   A.   Because I have to incur more legal fees.
  

 5   Q.   Well, if you had a motion pending, wouldn't you want that
  

 6   to be heard and get the case over with?
  

 7   A.   And pay someone 2-, 3-, 4-, 5,000 more dollars in legal
  

 8   fees for them to go and show and make the argument and we have
  

 9   a payoff?  I asked for a payoff from Zucker Goldberg.
  

10   Q.   I'm going to ask you again.  From the inception of your
  

11   meeting with Mr. Folweiler, it was your intention to delay the
  

12   foreclosure long enough to get the settlement with Mr. Weaver.
  

13   Wasn't it?
  

14   A.   No.
  

15   Q.   In your experience with real estate, why would a lender
  

16   agree to accept less than a hundred percent of the principal
  

17   that's due and owing?
  

18   A.   If -- from a business perspective, if any of them would
  

19   want money in one lump sum instead of over time.  It's like
  

20   selling a note; you take discounts to have it repaid.
  

21   Q.   Isn't it because the property value doesn't fulfill --
  

22   doesn't fully satisfy their claim against the property?
  

23   A.   I don't know what the motivation would be.
  

24   Q.   How long have you been a real-estate investor?
  

25   A.   I bought my first house in 1990.
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 1   Q.   And you've owned multiple properties over the years.  Is
  

 2   that right?
  

 3   A.   Yes.
  

 4   Q.   And for these other properties, over time, were you paying
  

 5   taxes and insurance?
  

 6   A.   Yes.
  

 7   Q.   Are you aware of any reason why you wouldn't have paid
  

 8   taxes and insurance on the Matlack property?
  

 9   A.   No.
  

10   Q.   You're presently in foreclosure with your current
  

11   servicer, 21st Mortgage Corporation.  Is that correct?
  

12   A.   Yes.
  

13   Q.   If you could turn to Exhibit UU?  Do you have that in
  

14   front of you?  Do you have that in front of you, Mr. Reed?
  

15   A.   Yes.  Yes.
  

16   Q.   Is that a copy of the complaint and foreclosure in the
  

17   21st Mortgage Corporation v. Frank Reed matter?
  

18   A.   It appears to be.
  

19   Q.   And you filed counterclaims in this matter.  Didn't you?
  

20   A.   I did.
  

21   Q.   And can you turn to Exhibit VV?
  

22   A.   Say that again.
  

23   Q.   VV.  Is Exhibit VV your answer and counterclaims in the
  

24   foreclosure matters between 21st Mortgage Corporation and
  

25   yourself?
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 1   A.   I believe so.  I mean, there's -- it's a long document.  I
  

 2   can't attest to every piece of it here, but it appears to be.
  

 3   Q.   Well, you filed the answer.  Didn't you?
  

 4   A.   I understand that, but I don't know if this is the actual
  

 5   copy of it, and I don't know if it is, but it appears to be.
  

 6   Q.   Why don't you take a minute and take a look at it; there's
  

 7   signatures and time stamps.  Let me know if there's any reason
  

 8   you don't think this is your answer in the foreclosure case.
  

 9   A.   No, it appears to be.
  

10            MS. HAGER:  Your Honor, I'd like to move in Exhibits
  

11   UU and VV.
  

12            THE COURT:  Any objection, Mr. Reed?
  

13            THE WITNESS:  No, Your Honor.
  

14            THE COURT:  All right.  UU and VV are in evidence.
  

15   (Complaint and foreclosure documents was hereby received into
  

16   evidence as Trust's Exhibit UU, as of this date.)
  

17   (Answers to counterclaim of Exhibit UU was hereby received into
  

18   evidence as Trust's Exhibit VV, as of this date.)
  

19   Q.   Mr. Reed, in your counterclaim, you're seeking to have the
  

20   mortgage voided or otherwise declared unenforceable.  Aren't
  

21   you?
  

22        (Pause)
  

23   A.   I think that might be one of the --
  

24   Q.   Well, let me do it this way.  If you could look at your
  

25   counterclaim first count, the pages aren't numbered but if you
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 1   turn to page 8 of the exhibit.
  

 2   A.   7, 8.
  

 3   Q.   Do you have page 8?  Okay.  If you look at the bottom in
  

 4   the "wherefore" clause, paragraph (a) states "declaratory" --
  

 5   let me back up.
  

 6   A.   Yes.
  

 7   Q.   "Wherefore, defendant seeks judgment against plaintiff as
  

 8   follows:  a) Declaratory and injunctive relief declaring the
  

 9   mortgage void and unenforceable."  Do you agree with me that
  

10   that is one of the forms of relief that you're seeking in the
  

11   foreclosure case with 21st Mortgage Corporation?
  

12   A.   Yes.
  

13   Q.   Do you agree with me that you have counterclaims for
  

14   negligence and breach of contract based on the acts of GMAC
  

15   Mortgage in the GMAC v. Reed case that you've asserted in the
  

16   21st Mortgage case?
  

17   A.   I think -- I believe we've learned -- I've learned that
  

18   that's incorrectly asserted, that they belong here.
  

19   Q.   And do you agree with me that you're seeking 3.9 million
  

20   dollars in damages in your counterclaim based on GMAC
  

21   Mortgage's actions in the first foreclosure?
  

22   A.   At the time of filing, yes.
  

23   Q.   Have you withdrawn this document from the court?
  

24   A.   The intention is to modify it.
  

25   Q.   Mr. Reed, could you take a look at what was pre-marked as
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 1   Exhibit X?  Would you agree with me that this is the agreement
  

 2   between you and your wife and Mr. Weaver?
  

 3   A.   Yes, it appears to be.
  

 4   Q.   And is that your signature and your wife's signature that
  

 5   appear on the last page?
  

 6   A.   I reserve comment about my wife's signature, but it
  

 7   appears to be mine.
  

 8   Q.   What is the date next to your signature?
  

 9   A.   8/25/0 -- August 25th, 2008.
  

10   Q.   And you recognize this document.  Don't you?
  

11   A.   I believe -- I believe it's -- I believe it's the contract
  

12   for sale.
  

13   Q.   And Mr. Weaver agreed to pay you 1.8 million dollars for
  

14   the property.  Is that correct?
  

15   A.   That is correct.
  

16            MS. HAGER:  Your Honor, I'd like to move in Exhibit X.
  

17            THE COURT:  Any objection?
  

18            THE WITNESS:  No, Your Honor.  I'd like to stand for a
  

19   moment?
  

20            THE COURT:  Yes.  Exhibit X is in evidence.
  

21   (Sale agreement between Reed and Weaver was hereby received
  

22   into evidence as Trust's Exhibit X, as of this date.)
  

23   Q.   Mr. Reed, if it's possible while you're standing, could
  

24   you take a look at Exhibit Y?
  

25   A.   Um-hum.  Exhibit Y.
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 1   Q.   Yes.
  

 2   A.   Yes.
  

 3   Q.   And do you recognize that document?
  

 4   A.   Yes.  This, I believe, is the addendum to the contract we
  

 5   were just looking at.
  

 6   Q.   Is that your signature that appears on the bottom left?
  

 7   A.   Yes.  It appears to be.
  

 8   Q.   And is that your wife's signature?
  

 9   A.   I believe.  Again, not comment on her signature.
  

10   Q.   And what's the date that the sellers signed the -- signed
  

11   the addendum?
  

12   A.   October 22nd, 2008.
  

13   Q.   As you stated, this is an addendum that relates to the
  

14   agreement with Mr. Weaver, which is Exhibit X.  Am I right that
  

15   you had agreed to extend the settlement date a number of times
  

16   with Mr. Weaver?
  

17   A.   Yes, that is correct.
  

18   Q.   And this addendum, that is Exhibit Y, evidences one of
  

19   those times that you agreed to extend the settlement.  Right?
  

20   A.   Yes.
  

21   Q.   And, in fact, the addendum, in paragraph 1, indicates that
  

22   the settlement would take place on Friday, November 21st, 2008.
  

23   Is that right?
  

24   A.   Yes.
  

25   Q.   Okay.
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 1            MS. HAGER:  I'd like to move to admit Exhibit Y.
  

 2            THE COURT:  Any objection?
  

 3            THE WITNESS:  No, Your Honor.
  

 4            THE COURT:  All right.  Exhibit Y is in evidence.
  

 5   (Addendum to sale agreement between Reed and Weaver was hereby
  

 6   received into evidence as Trust's Exhibit Y, as of this date.)
  

 7   Q.   If you could please take a look at Exhibit Z.
  

 8   A.   Yes.
  

 9   Q.   Exhibit Z is the lease agreement with option to purchase
  

10   between yourself and Mr. Cooper.  Would you agree --
  

11            THE COURT:  Could you say the exhibit again?
  

12            MS. HAGER:  I'm sorry.
  

13            THE COURT:  Which exhibit?
  

14            MS. HAGER:  Z.
  

15            THE COURT:  Z.
  

16            THE WITNESS:  Zebra.
  

17            THE COURT:  I misheard you.  Just give me a second.
  

18            MS. HAGER:  Sure.
  

19            THE COURT:  Okay.  I'm with you.
  

20   Q.   Okay.  This document, Exhibit Z, is the agreement between
  

21   yourself and Mr. Cooper.  Is that right?
  

22   A.   This is the agreement I referenced in yesterday's
  

23   testimony between Mr. Cooper and I that Mr. Cooper drafted and
  

24   presented to me.
  

25   Q.   So you recognize this document.  Right?
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 1   A.   It appears to be the document I'm talking about, yes.
  

 2   Q.   Okay.  And is that your signature on the second to the
  

 3   last page?
  

 4   A.   Appears to be.
  

 5   Q.   Okay.  And your wife did not sign this agreement.  Is that
  

 6   right?
  

 7   A.   That is correct.
  

 8   Q.   And this is the agreement that you referenced by which Mr.
  

 9   Cooper would pay you 400,000 dollars for the option to move
  

10   into the property.  Right?
  

11   A.   That is correct.
  

12   Q.   And Mr. Cooper further agreed to pay you 25,000 dollars a
  

13   month in rent.  Isn't that right?
  

14   A.   That is correct.
  

15   Q.   Okay.
  

16            MS. HAGER:  I'd like to move to admit Exhibit Z.
  

17            THE COURT:  Any objection?
  

18            THE WITNESS:  No, Your Honor.
  

19            THE COURT:  All right.  Exhibit Z is in evidence.
  

20   (Lease agreement between Reed and Cooper was hereby received
  

21   into evidence as Trust's Exhibit Z, as of this date.)
  

22   Q.   If you could please take a look at Exhibit AA.  Do you
  

23   recognize this document?
  

24   A.   Yes, I do.
  

25   Q.   What is this document?
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 1   A.   Can you give me a moment?  I -- there's something -- this
  

 2   is this -- if you go back to -- please go back to Exhibit Z,
  

 3   there's a blank of this and it's -- it is -- the language is
  

 4   the same.  It's an extension for the lease agreement with Mr.
  

 5   Cooper.  I'm just -- I've not -- I don't think I've ever seen a
  

 6   signature on it or I can't remember seeing it on there.
  

 7   Q.   But you don't dispute, do you, that you entered into an
  

 8   agreement to extend the lease agreement.  Right?
  

 9   A.   No.  No, I do not.
  

10   Q.   And by virtue of this extension, which is Exhibit AA, you
  

11   had agreed to take the option from February 1st, 2009 until
  

12   August 1st, 2009.  Correct?
  

13   A.   That is correct.
  

14   Q.   Okay.
  

15            MS. HAGER:  I'd like to move the admission of Exhibit
  

16   AA.
  

17            THE COURT:  Any objection?
  

18            THE WITNESS:  No, Your Honor.  I'm sorry; I forgot
  

19   that I'm the one who needs to object.
  

20            THE COURT:  Exhibit AA is in evidence.
  

21   (Extension of lease agreement was hereby received into evidence
  

22   as Trust's Exhibit AA, as of this date.)
  

23   Q.   So the purpose of the extension was to give Weaver more
  

24   time to purchase the property.  Isn't that right?
  

25   A.   Yes.
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 1   Q.   And you had paid off the second mortgage by the time that
  

 2   you agreed to the extension.  Isn't that right?
  

 3   A.   That is correct.
  

 4   Q.   And you testified that paying off the second mortgage was
  

 5   required by Mr. Weaver.  Do you remember that testimony?
  

 6   A.   That is correct.
  

 7   Q.   There's no provision in Exhibit Z requiring you to pay off
  

 8   the second mortgage.  Is that right?  And feel free to take a
  

 9   look through Exhibit Z.
  

10   A.   Exhibit Z.  I don't remember.  I think --
  

11        (Pause)
  

12   A.   No, I don't see it in Z.  I don't even -- I don't think --
  

13   I don't remember it being actually in there.  So I'm not
  

14   surprised by that.
  

15   Q.   If you could take a look at page 5 in the third paragraph,
  

16   there's a provision stating that Exhibit Z constitutes the
  

17   entire agreement between the parties.  Would you agree with me?
  

18   A.   I'm sorry.
  

19   Q.   Page 5 --
  

20   A.   Page 5.
  

21   Q.   -- third paragraph.
  

22   A.   Um-hum.
  

23   Q.   There's a provision stating that Exhibit Z constitutes the
  

24   entire agreement between the parties.  Do you agree with me?
  

25   A.   Yes.
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 1   Q.   You don't --
  

 2   A.   It says that -- it says that, yes.
  

 3   Q.   Right.  It says that.  And you don't have anything in
  

 4   writing to show that Weaver required, and you agreed, to pay
  

 5   off the second mortgage with the 400,000 dollar payment.
  

 6   Right?
  

 7   A.   No.  That actually happened orally -- I didn't think it
  

 8   was in this document -- in a Bank of America lobby, at the time
  

 9   of the money transfer.
  

10   Q.   So it's your testimony that he verbally told you he
  

11   wouldn't pay you the 400,000 dollars unless you used it to pay
  

12   off the mortgage?
  

13   A.   Yes.  I had to do that.  And I felt secure in doing that
  

14   because it was going towards the equity in -- you know, in the
  

15   house that I had title to.  It wasn't --
  

16   Q.   And I'm supposed to believe that Mr. Weaver would care
  

17   what you did with the 400,000 dollars?
  

18            THE COURT:  It's argumentative.  Ask another question.
  

19   Q.   The only provision in Exhibit Z that addresses the 400,000
  

20   dollars is the eighth paragraph on page 1 of Exhibit Z.  Is
  

21   that correct?
  

22   A.   Eighth paragraph -- let me -- page 1?
  

23   Q.   Yes.
  

24   A.   One, two, three, four, five, six, seven, eight.  I know
  

25   the rest of the document but I don't -- briefly scanning it
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 1   now, I don't see any other dollar amount that draws my
  

 2   attention to it.  And it looks like that's the only paragraph.
  

 3   Q.   Paragraph 8 on page 1 of Exhibit Z states that the 400,000
  

 4   dollars was to be a deposit towards the purchase price.
  

 5   Correct?
  

 6   A.   Okay.  Let me read this again.  Hold on a second.
  

 7        (Pause)
  

 8   A.   Repeat that question.
  

 9   Q.   Sure.  Paragraph 8 on page 1 of Exhibit Z states that the
  

10   400,000 dollars was to be a deposit towards the purchase price.
  

11   Correct?
  

12   A.   Oh, wait a minute.  This -- I got to remember this.
  

13   Q.   Was --
  

14            THE COURT:  The document says what it says.  Ask your
  

15   next question.
  

16   A.   Yeah, I thought it was --
  

17            THE COURT:  Stop.  Ask your next question.
  

18   Q.   You didn't pay any taxes on the 400,000 dollars that you
  

19   received from Mr. Weaver.  Is that right?
  

20   A.   That is -- that's correct.
  

21   Q.   Please take a look at Exhibit BB.
  

22   A.   And I was advised not to by our accountant.
  

23   Q.   Have you --
  

24            THE COURT:  Mr. Reed.  Just answer the questions
  

25   you're asked.
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 1   Q.   Have you seen Exhibit BB before today?
  

 2   A.   BB?  I'm -- I probably did.  I don't recall -- I do not
  

 3   remember the document.  But by looking at it, I believe that I
  

 4   did.
  

 5   Q.   So this document is the warrant of removal with regard
  

 6   to -- excuse me -- with regard your matter against Mr. Cooper
  

 7   for purposes of evicting him from 817 Matlack.  You recall the
  

 8   process of attempting to evict him from the house.  Is that
  

 9   right?
  

10   A.   Yes.
  

11   Q.   And according to this document, on the second page, do you
  

12   see where it indicates that Mr. Cooper was required to vacate
  

13   by September 8th, 2009?
  

14   A.   I'm sorry.  I'm on the second page.  Where was it?
  

15   Q.   Right.  Second page towards the bottom.  It says --
  

16   A.   "Must vacate by September 2009", yes.
  

17   Q.   September 8th, I think it is, 2009.
  

18   A.   Um-hum.
  

19   Q.   Do you recall Mr. Cooper leaving at -- around that time?
  

20   A.   I believe he did vacate in September.  I don't know.  I
  

21   was in Virginia when that occurred, so I can't tell you when he
  

22   actually vacated.
  

23            MS. HAGER:  I'd like to move to admit Exhibit BB.
  

24            THE COURT:  Any objection?  Mr. Reed, any objection?
  

25            MR. REED:  No, Your Honor.  I'm sorry.
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 1            THE COURT:  All right.  In evidence.
  

 2   (Eviction Letter was hereby received into evidence as Trust's
  

 3   Exhibit BB, as of this date.)
  

 4   Q.   Mr. Reed, you received discovery requests from the
  

 5   Borrower Trust in this matter, correct?
  

 6   A.   I guess I did.
  

 7   Q.   Did you or didn't you?
  

 8   A.   I don't -- I don't remember what I received from them.  I
  

 9   was a little overwhelmed.
  

10   Q.   Did you respond to any discovery request from the Borrower
  

11   Trust in connection with this litigation?
  

12   A.   I don't recall.  I -- the only thing I res -- I remember
  

13   is bringing documents to a deposition.
  

14   Q.   Can you take a look at Exhibit OO?
  

15   A.   Okay.
  

16   Q.   Can you tell me if you remember receiving that document?
  

17   A.   I do not remember.
  

18   Q.   You've received e-mails from my office, haven't you?
  

19   A.   You have -- I mean I have -- I have, yes.
  

20   Q.   And if you take a look at Exhibit PP, do you recall
  

21   receiving that document from my office?
  

22   A.   I don't remember.  You very well may have sent it to me.
  

23   Q.   And you've received documents from my office via overnight
  

24   mail as well.  Is that right?
  

25   A.   That is correct.
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 1   Q.   Okay.  And if you could take a look at Exhibit QQ.  Do you
  

 2   recall receiving that from my office?
  

 3   A.   QQ?
  

 4   Q.   Do you have it?
  

 5   A.   I don't have it.
  

 6            MS. HAGER:  If I may, Your Honor, I can show the
  

 7   witness --
  

 8            THE COURT:  Yes, please.
  

 9            MS. HAGER:  -- my copy.
  

10            THE COURT:  Go ahead.
  

11   Q.   So the question is, do you remember receiving QQ?
  

12   A.   I -- I don't remember.
  

13   Q.   Do you recall me asking you to respond to written
  

14   discovery requests that we served on you?
  

15   A.   I remember clearly at the deposition you said, did you
  

16   bring anything for me here, because I don't remember getting
  

17   anything from -- requests.
  

18   Q.   So it's your testimony that you never responded to the
  

19   requests in Exhibit OO, PP or QQ.  Is that right?
  

20   A.   I did not.  I think I misunderstood something.  I remember
  

21   the judge saying something about the requests -- discovery
  

22   requests were going to be returnable after the hearing date.
  

23   If I have made a mistake in understanding what would be
  

24   returnable after the hearing date and -- versus other methods
  

25   of discovery and it's to my detriment, I don't -- I'm -- I have
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 1   no other excuse other than just saying that that's the source
  

 2   of not responding to this.
  

 3            MS. HAGER:  In light of the admission that the
  

 4   claimant didn't respond to Exhibit QQ, which are the requests
  

 5   for admissions, I'd like to ask the Court to take judicial note
  

 6   that, by operation of the Federal Rules of Civil Procedure,
  

 7   that the admissions are deemed to be admitted because the
  

 8   claimants failed to provide written responses within thirty
  

 9   days of service.  And for purposes of identification, Exhibit
  

10   OO --
  

11            THE COURT:  I thought you said QQ.  QQ is the RFAs.
  

12            MS. HAGER:  Right.  QQ is the RFAs, and I just don't
  

13   think I put in the titles of the other documents just for --
  

14            THE COURT:  Okay.
  

15            MS. HAGER:  -- reference.
  

16            OO is the request for the production of documents, and
  

17   Exhibit PP is the first set of interrogatories.
  

18            THE COURT:  All right.  With respect to QQ, the
  

19   request for admissions attached to the request for admissions
  

20   are an affidavit of service dated July 17, 2014, served via
  

21   e-mail and overnight mail.  And the court will -- understands
  

22   the evidence that no response was made, and the effect provided
  

23   by the Federal Rules of Civil Procedures will be given to them.
  

24            MS. HAGER:  Your Honor, I'd like to move to admit
  

25   Exhibits OO, PP and QQ.
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 1            THE COURT:  Any objection, Mr. Reed?
  

 2            MR. REED:  No.
  

 3            THE COURT:  All right.  OO, PP and QQ are in evidence.
  

 4   (Request for Production of Documents was hereby received into
  

 5   evidence as Trust's Exhibit OO, as of this date.)
  

 6   (First set of interrogatories was hereby received into evidence
  

 7   as Trust's Exhibits PP, as of this date.)
  

 8   (Requests for Admissions were hereby received into evidence as
  

 9   Trust's Exhibits QQ, as of this date.)
  

10   BY MS. HAGER:
  

11   Q.   Mr. Reed, could you take a look at Exhibit R?
  

12   A.   Yes.
  

13   Q.   Okay.  Have you seen that document before today?
  

14   A.   I saw it at the deposition, and I believe I saw it prior.
  

15   Q.   And this is a proposal to purchase by Scott and Tracy
  

16   Jacobs for your property at 817 Matlack.  Is that correct?
  

17   A.   That is correct.
  

18   Q.   And what's the date on this proposal to purchase?
  

19   A.   The date on the proposal to purchase.  Oh, October 30th,
  

20   2007.
  

21   Q.   And the proposal to purchase indicates that the Jacobses
  

22   were offering you 1.9 million dollars.  Is that right?
  

23   A.   Yes.
  

24            THE COURT:  You have to speak up, Mr. Reed.
  

25            THE WITNESS:  I'm sorry.
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 1   A.   Yes.
  

 2   Q.   Now, eventually, as you discussed at length yesterday, the
  

 3   Jacobses made a higher offer of 2,040,000 dollars, which you
  

 4   and your wife accepted, right?
  

 5   A.   Yes.
  

 6   Q.   What was the listing price on October 30th, 2007?
  

 7   A.   I cannot tell you an exact number.  I believe in excess of
  

 8   2.1 million dollars.
  

 9   Q.   And ultimately, you failed to close on the Jacobs
  

10   transaction because the Jacobses' loan with Commerce Bank was
  

11   denied.  Is that right?
  

12   A.   That is correct.
  

13   Q.   And when was that that the Jacobses informed you that they
  

14   were not going to close?
  

15   A.   I believe it was very early Jan -- maybe January of 2008.
  

16   Q.   And is it your recollection that the appraisal that was
  

17   obtained by Commerce came in below the agreed-upon sales price?
  

18   A.   Is it my recollection that -- yes, yes.
  

19            MS. HAGER:  I'd like to move to admit Exhibit R.
  

20            THE COURT:  Any objection, Mr. Reed?
  

21            MS. HAGER:  I'm sorry.  Was there an objection?
  

22            THE COURT:  I'm waiting for him to respond.
  

23            R.  It's the proposal --
  

24            MR. REED:  I don't have I if I have an R.
  

25            MS. HAGER:  You just --
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 1            THE COURT:  You do.  You just looked at it.  It's the
  

 2   Jacobs proposal of the purchase from October 30th, '07.
  

 3            MR. REED:  Oh, yeah.  Yeah, no objection.
  

 4            THE COURT:  So -- all right.  Exhibit R is in
  

 5   evidence.
  

 6   (Jacobs purchase proposal was hereby received into evidence as
  

 7   Trust's Exhibit R, as of this date.)
  

 8   Q.   Mr. Reed, could you please take a look at Exhibit U?
  

 9   A.   U.
  

10   Q.   Do you have that document?
  

11   A.   Yes.
  

12   Q.   Okay.  Exhibit U is a letter dated January 7th, 2008, from
  

13   a Mr. Hobatter (ph.) to Rudy Gruenberg (ph.).  Have you ever
  

14   seen this document before today?
  

15   A.   I do not remember seeing this document, but it reflects --
  

16   it reflects facts that I believe are correct.
  

17   Q.   And was Mr. Gruenberg your lawyer in connection with the
  

18   Jacobs transaction?
  

19   A.   Yes.
  

20   Q.   Now, you didn't agree with the appraised value that was
  

21   supplied by Mr. Jones, who was the appraiser for Commerce Bank.
  

22   Is that correct?
  

23   A.   That is correct.
  

24   Q.   Because his appraisal came in at 1.95 million, which was
  

25   less than the 2,040,000 that you had agreed to sell the
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 1   property for.  Is that right?
  

 2   A.   That is correct.
  

 3   Q.   Okay.  Could you take a look at Exhibit O?
  

 4   A.   You talked yesterday about two different offers from the
  

 5   Roccisanos.  Do you recall that testimony?
  

 6   A.   Yes.
  

 7   Q.   And there was one offer that came in at 1.3 million and
  

 8   then a second that came in at 1.45 million.  Do you remember
  

 9   that?
  

10        And I can show you documents if you need to see them.
  

11   A.   Yeah.  Do you say 135?
  

12   Q.   1.3 was the first --
  

13   A.   1.3 --
  

14   Q.   -- and 1.45 was the second.
  

15   A.   I believe that is correct.
  

16   Q.   Okay.  What was the listing price when you received the
  

17   first offer from the Roccisanos?
  

18   A.   I don't remember.
  

19   Q.   Well, if you could open up Exhibit O.  Would you agree
  

20   that the first offer from the Roccisanos was in March of 2010?
  

21   A.   Yes, yes.
  

22   Q.   Okay.  So if you turn to page 8 of Exhibit O.
  

23        (Pause)
  

24   Q.   You have page 8 now?
  

25   A.   I am.  Thank you for your patience.
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 1   Q.   Oh, no problem.  So the entirety of Exhibit O, actually,
  

 2   you've seen before, haven't you?
  

 3   A.   I believe I saw this at the Carter -- this was at the
  

 4   Carter -- oh, no -- yes -- no -- yes.
  

 5            THE COURT:  It's marked as an exhibit in your
  

 6   deposition, Mr. Reed.
  

 7            MR. REED:  Yeah, mine as well.  I see that, Your
  

 8   Honor.  And it's obviously in the Carter deposition as well.
  

 9            THE COURT:  Right.
  

10   Q.   And looking at page 8, do you know what that document is?
  

11   A.   It's an MLS listing.
  

12   Q.   What's an MLS listing?
  

13   A.   Multiple Listing Service.  It's where realtors list the
  

14   houses for sale.
  

15            THE COURT:  Mr. Reed, you got to point --
  

16            THE WITNESS:  Okay.
  

17            THE COURT:  -- yourself to the microphone.
  

18            THE WITNESS:  Sorry about that.
  

19            THE COURT:  I just want to be sure we have a clear
  

20   transcript, okay?
  

21            THE WITNESS:  No problem.  Yes.
  

22            THE COURT:  You can stand.  I have no problem about
  

23   that.
  

24            THE WITNESS:  I forgot.
  

25            THE COURT:  That's okay.  Go ahead.
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 1   Q.   And when we went through the entirety of Exhibit O at both
  

 2   Ms. Carter's deposition and your deposition, do you recall that
  

 3   we noticed that the listing price was continuously decreased
  

 4   throughout the duration of the time that the property was on
  

 5   the market?
  

 6   A.   That is correct.
  

 7   Q.   Now, you're familiar, generally, with MLS printouts,
  

 8   right?
  

 9   A.   Generally, yes.
  

10   Q.   Now, on page 8, you see at the bottom where -- the very
  

11   bottom where it says "created 5/7/2010"?
  

12   A.   I -- I must be on the wrong page.
  

13   Q.   This is the particular page that has some handwriting at
  

14   the top, and the print's a little smaller than on the other
  

15   pages.
  

16   A.   Oh, I'm sorry.  Right.  Okay.  Yes.
  

17   Q.   You have that?  Okay.
  

18   A.   Is this the one?
  

19   Q.   Yes.
  

20   A.   Okay.
  

21   Q.   Do you see at the very bottom where it says "created May
  

22   7th, 2010"?
  

23   A.   Yes.
  

24   Q.   And at the top in the right-hand side, there's a price of
  

25   1,690,000.  Do you see that?
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 1   A.   Yes.
  

 2   Q.   And does that mean that that's the listing price as of May
  

 3   7th, 2010?
  

 4   A.   I was unsure of that from the Carter deposition, because I
  

 5   don't know enough what the word "created" means.  It appears
  

 6   that it may be.  I don't know.
  

 7   Q.   Do you have any recollection of what the listing price was
  

 8   on May 7th, 2010?
  

 9   A.   If you give me a moment, let me see if I can -- 2010,
  

10   May -- I remember back -- Roccisanos' offer -- no, but it
  

11   continually went down.  So I don't know what it was at that
  

12   time.
  

13   Q.   Okay.  If you turn the page just to the next page --
  

14   A.   Um-hum.
  

15   Q.   -- there's another MLS listing printout.  And do you
  

16   notice at the bottom, it says "created June 15th, 2010"?
  

17   A.   June 15th?  Yes.
  

18   Q.   And at the top, in the right-hand corner, it indicates
  

19   that the listing price is 1,595,000.  Do you see that?
  

20   A.   Yes.
  

21   Q.   Do you recall reducing the list price in the middle of
  

22   2010?
  

23   A.   I don't recall it.  But as I testified, I ordered the
  

24   successive reductions.
  

25   Q.   Did you reduce the price -- excuse me.  Did you reduce the

12-12020-mg    Doc 7766-26    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 16   
 2014 Hearing Transcript    Pg 90 of 209



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 90

  
 1   list price after the Roccisanos made the 1.3-million-dollar
  

 2   offer to try and get them to come up?
  

 3   A.   I don't -- I do not recall specifically targeting a
  

 4   customer with a list price reduction.  A list price reduction
  

 5   would be in the hopes to encourage any or all customers.  I
  

 6   mean, it was -- if it brings in the one that walked in the door
  

 7   before, I'm well open to it.
  

 8            MS. HAGER:  I'd like to move to admit Exhibit O.
  

 9            THE COURT:  Any objection?
  

10            MR. REED:  No, Your Honor.
  

11            THE COURT:  All right.  Exhibit O is in evidence.
  

12   (MLS listings for property were hereby received into evidence
  

13   as Trust's Exhibit O, as of this date.)
  

14            THE COURT:  Where are you moving in your examination
  

15   now?
  

16            MS. HAGER:  I have some questions to finish up on the
  

17   Roccisanos.  Twenty minutes, fifteen --
  

18            MR. REED:  Your Honor --
  

19            MS. HAGER:  -- minutes.
  

20            THE COURT:  Let's take our lunch recess now and
  

21   resume.  It's 12:31 on my watch.  We'll resume at 2 o'clock.
  

22            Do you have an estimate of how long you think you'll
  

23   be in cross-examination?
  

24            MS. HAGER:  No, I -- maybe a half an hour.
  

25            THE COURT:  Okay.
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 1            MS. HAGER:  But I don't even think that.
  

 2            THE COURT:  All right.  And then, you're going to call
  

 3   Ms. Delehey?
  

 4            MS. HAGER:  Yes, that's right.
  

 5            THE COURT:  Okay.
  

 6            Do you have a question, Mr. Reed?
  

 7            MR. REED:  Is U in evidence?  I don't remember --
  

 8            THE COURT:  I'm sorry, which --
  

 9            MS. HAGER:  I didn't --
  

10            THE COURT:  -- exhibit?  No, it was not --
  

11            MS. HAGER:  I didn't move Exhibit U --
  

12            THE COURT:  -- introduced in evidence.  It was not
  

13   offered.
  

14            Okay.  We're in recess until 2 o'clock.  Thank you.
  

15        (Recess from 12:31 p.m. until 2:03 p.m.)
  

16            THE COURT:  Okay, everybody, please be seated.
  

17   Court's back in session; it's Residential Capital, 12-12020;
  

18   it's a continuation of the evidentiary hearing regarding the
  

19   Reeds' claims.
  

20            Ms. Hager, you want to continue with your cross-
  

21   examination?
  

22            MS. HAGER:  Yes, thank you, Your Honor.
  

23   CROSS-EXAMINATION (RESUMED)
  

24   BY MS. HAGER:
  

25   Q.   Before break, Mr. Reed, we were talking about the
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 1   Roccisanos.  Now, the Roccisanos put in an agreement of sale
  

 2   that you all were negotiating, is that right?
  

 3            THE COURT:  I don't understand your question.
  

 4            MS. HAGER:  Sure.
  

 5   Q.   Well, we had talked before break about two offers that
  

 6   were made by the Roccisanos; one was for 1.3 million.  They
  

 7   then increased that offer to 1.5 million.  Did there come a
  

 8   time when the Roccisanos put in an agreement of sale that was
  

 9   being negotiated?
  

10   A.   I believe they had a proposed agreement of sale.
  

11   Q.   Could you take a look at Exhibit EE --
  

12   A.   Um-hum.
  

13   Q.   -- please?  Do you recognize this document?
  

14   A.   This is the e-mail you showed me at our deposition.
  

15   Q.   So if you turn to the second page of EE, would you agree
  

16   that that's an e-mail from Kevin Aberant to you?
  

17   A.   From -- yes.
  

18   Q.   Do you recall receiving that e-mail from Mr. Aberant?
  

19   A.   No.
  

20   Q.   Who is Kevin Aberant?
  

21   A.   Kevin Aberant is -- or was or -- the attorney for, I
  

22   think, the Roccisanos.
  

23   Q.   And the whole document itself is actually then an e-mail
  

24   chain starting off from that first e-mail from Mr. Aberant to
  

25   you.  Then there's a responsive e-mail from you back to
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 1   Mr. Aberant, and then some subsequent e-mails that you're not
  

 2   copied on.
  

 3        But the original e-mail is dated June 30th, 2010.  At that
  

 4   time were you negotiating an agreement of sale with the
  

 5   Roccisanos?
  

 6   A.   I believe so.  I think they made an offer in middle of
  

 7   June, and they wanted us to look at a proposed agreement.
  

 8   Q.   And you had had some conversations with Mr. Aberant about
  

 9   the terms of their proposed agreement, is that right?
  

10   A.   I don't know if it was one conversation.  I don't -- I
  

11   don't recall much of a conversation.
  

12   Q.   In the e-mail from Aberant to Roccisano, which is July
  

13   1st, 2010, in the middle of the first page of Exhibit EE,
  

14   Aberant refers to a conversation with you in which you were
  

15   going to try and find some free time to go over some proposal
  

16   changes to the contract.  Do you see where I am?
  

17   A.   Yes.
  

18   Q.   Now, he's referring to an agreement of sale, is that
  

19   right?
  

20   A.   I believe so, yes.
  

21   Q.   And ultimately the deal never evolved because the
  

22   Roccisanos moved away from New Jersey, is that right?
  

23   A.   Yes, I believe that that is correct.
  

24            MS. HAGER:  I'd like to move to admit Exhibit EE.
  

25            THE COURT:  Any objection?
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 1            MR. REED:  No, Your Honor.
  

 2            THE COURT:  All right, Exhibit EE's in evidence.
  

 3   (E-mail chain beginning June 30, 2010, among Kevin Aberant,
  

 4   Frank Reed and others was hereby received into evidence as
  

 5   Trust's Exhibit EE, as of this date.)
  

 6   Q.   Do you still have your exhibits up there, specifically
  

 7   Exhibit 7?  And this is the notification from 21st Mortgage
  

 8   Corporation.
  

 9   A.   Yes.
  

10   Q.   Okay, this document which you had introduced as Exhibit 7
  

11   indicates, does it not, that you owe $896,344.03 to bring the
  

12   mortgage account current as of July 11th, 2014?  Do you agree?
  

13   A.   Yes.  That's why I brought it to you.
  

14   Q.   And you have not brought the account current as of today,
  

15   have you?
  

16   A.   I have not.
  

17   Q.   Have you made any payments to 21st Mortgage Corporation?
  

18   A.   I have not.
  

19   Q.   And 21st Mortgage Corporation is paying your real-estate
  

20   taxes, right?
  

21   A.   I do not know.
  

22   Q.   21st Mortgage is paying your homeowners' insurance, right?
  

23   A.   I am unaware of that.
  

24   Q.   Do you have homeowners' insurance?
  

25   A.   I cannot answer that.
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 1   Q.   Are you paying for homeowners' insurance?
  

 2   A.   I am not.  I do not know what my wife is doing.
  

 3   Q.   While Mr. Weaver was living in the property, it wasn't
  

 4   being shown, is that correct?
  

 5   A.   Part of the time Mr. Weaver/Cooper was living there, there
  

 6   was showings; he agreed to them after he bounced checks to us.
  

 7   Q.   When was that?
  

 8   A.   It was after the second check.
  

 9        (Pause)
  

10   A.   It was early on.  I mean, I -- I think it -- it was either
  

11   after the first or second check, which would have been in
  

12   February or March.
  

13   Q.   So it's your testimony that in February or March there
  

14   were showings of the property?
  

15            THE COURT:  Of which year?
  

16            THE WITNESS:  What was that?  2009.  2009.
  

17            THE COURT:  Okay.
  

18   Q.   Were there showings of the property at that time,
  

19   February/March?
  

20   A.   I was in Virginia.  I don't know.  I know that we got him
  

21   to give permission to do that so that I would wait for checks
  

22   to clear.
  

23   Q.   You don't know whether any potential buyers ever came
  

24   through the property at that time, do you?
  

25   A.   You know, I do not know.  I don't remember, because I was
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 1   in Virginia.
  

 2   Q.   And specifically, you testified yesterday and earlier this
  

 3   morning about a property right behind your house that had sold
  

 4   during the time that Mr. Weaver was living in the property.  Do
  

 5   you remember that testimony?
  

 6   A.   I do.
  

 7   Q.   So you don't know, do you, whether those buyers ever came
  

 8   through your property?
  

 9   A.   I cannot answer that.
  

10   Q.   Could you take a look at Exhibit FF, please?
  

11        So this is an e-mail chain starting from Nina Singh to
  

12   Louise Carter, but then which is forwarded by Louise Carter to
  

13   you.  Do you remember receiving this document?
  

14   A.   Oh, yes.  Yes.  Um-hum.
  

15   Q.   You've seen this before, right?
  

16   A.   I have.
  

17   Q.   And the date on the e-mail from Ms. Singh to Ms. Carter is
  

18   May 8th, 2011, would you agree?
  

19   A.   I do.
  

20   Q.   Okay.  And you received it on May 9th, 2011, is that
  

21   right?
  

22   A.   Yes, it looks -- yes.  She forwarded it to me.
  

23   Q.   Now, in 2011 the property was not on the market, is that
  

24   correct?
  

25   A.   I believe that's correct.  I think we -- I think -- I
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 1   think the -- as I said earlier, the agency didn't want to keep
  

 2   it on the market.
  

 3   Q.   Well -- right.  You've testified that it hadn't been on
  

 4   the market since late 2010, right?
  

 5   A.   I believe -- yes.
  

 6   Q.   Now, you testified yesterday that the Singhs wanted issues
  

 7   with the mortgage company to be resolved before entering into
  

 8   an agreement; do you recall that testimony?
  

 9   A.   Yes.
  

10   Q.   Now, the Singhs offered 1.1 million and you rejected that,
  

11   is that right?
  

12   A.   I had no way to accept it, I think, as I put in my
  

13   testimony, that I was -- I was aware that it would not provide
  

14   clear title to the Singhs.
  

15   Q.   And what the Singhs indicate in their communication to
  

16   Ms. Carter is that "We would like a full description of what
  

17   the legal dealings are with the bank and the seller, as this
  

18   may affect closing."  Would you agree that that's what the
  

19   Singhs indicate to Ms. Carter?
  

20   A.   Yes.
  

21   Q.   And it doesn't say anywhere in the Singhs' e-mail that she
  

22   wanted issues with the mortgage company to be resolved before
  

23   she would enter into an agreement, right?
  

24   A.   That was what Ms. Carter, their agent, told me.
  

25            MS. HAGER:  I'd like to move Exhibit FF into evidence.
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 1            THE COURT:  Any objection?
  

 2            MR. REED:  No, Your Honor.
  

 3            THE COURT:  All right, Exhibit FF is in evidence.
  

 4   (E-mail chain forwarding May 8, 2011 e-mail from Nina Singh to
  

 5   Louise Carter, to Frank Reed, was hereby received into evidence
  

 6   as Trust's Exhibit FF, as of this date.)
  

 7   Q.   Mr. Reed, you talked briefly this morning about
  

 8   interactions that you had with Mr. Tartamosa, Allied Mortgage;
  

 9   do you recall that?
  

10   A.   I do.
  

11   Q.   Okay.  You don't have any written applications to Allied
  

12   Mortgage, do you?
  

13   A.   I do not.
  

14   Q.   And you don't have any written approvals from Allied
  

15   Mortgage, is that correct?
  

16   A.   That is correct.
  

17   Q.   And there's no written evidence of the loan amount that
  

18   you allegedly applied for or were approved for, is that right?
  

19   A.   That is correct.
  

20   Q.   And there's no evidence of what interest rate you applied
  

21   for or were approved for, right?
  

22   A.   That is correct.
  

23   Q.   And there's no evidence of the amount of liens at the time
  

24   of the application, is that right?
  

25   A.   "Time of application".  The only evidence I would say to
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 1   that would be the contents of the foreclosure action itself,
  

 2   which would indicate the liens as -- the lienholders on the
  

 3   property as co-defendants to the property.
  

 4        When you file a foreclosure action, you name the
  

 5   subordinate lienholders and serve them as well, I believe.  So
  

 6   you would see a list of liens at that same time frame, at that
  

 7   same period of time.  You would see a second mortgage or a tax
  

 8   lien or something like that.  So the foreclosure complaint
  

 9   itself, just like the one that was filed recently, would
  

10   list -- because they pull title and they --
  

11   Q.   What --
  

12   A.   -- and they file it with the --
  

13   Q.   Sorry.  Excuse me.
  

14        What loan amount did you apply for with Allied Mortgage?
  

15   A.   With Allied, I asked them for a cash-out refi; it was -- I
  

16   understood it to be either an eight-percent LTV or a ninety-
  

17   percent LTV.  I did -- I believe I sent them -- the fella the
  

18   appraisal that I had from TD Bank for two million forty, and he
  

19   orally got back to me and said they could -- they had those
  

20   options available for me.  I didn't ask for the interest rates.
  

21   I didn't even ask what the closing costs were, because he
  

22   knew -- he said that the closing costs would come out of
  

23   settlement, which was typical practice at that time; I don't
  

24   know what it is now.  And so there was -- I had asked was there
  

25   anything else that he needed from me, similar to my situation
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 1   with TD Bank, and he did not -- he said there was nothing more.
  

 2        And again, the next time -- I think I had said in
  

 3   depositions that I spoke to the gentleman; it was after the
  

 4   foreclosure action, and I asked about exercising those options
  

 5   and coming to closing.  And he got back to me -- I think I
  

 6   spoke to him -- I think it was a voicemail.  And he got back to
  

 7   me and then we played phone tag, and he told me that he would
  

 8   check on it, that he thought it would be okay.  And then I
  

 9   think there was a voicemail that said that it was no -- it's
  

10   not going to -- it can't happen.  And as I said in depositions,
  

11   the reason he cited was also the foreclosure action.
  

12   Q.   You never actually got an approval from Allied Mortgage,
  

13   did you?
  

14   A.   I did not get a written approval from Allied.  I only have
  

15   what I said I had.  I can produce no more than what occurred,
  

16   and I can only say what has occurred.
  

17   Q.   Can you turn to Exhibit LL?
  

18   A.   Um-hum.
  

19   Q.   You're familiar with this document, is that right?
  

20   A.   I am.
  

21   Q.   So LL is an affidavit from Stuart Shilling, who's the vice
  

22   president of Allied Mortgage Group.  And he gave an affidavit
  

23   in connection with your Law Division case.  You're familiar
  

24   with the contents of this affidavit, is that correct?
  

25   A.   I am.  I am.
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 1   Q.   And you're familiar with the fact that Mr. Shilling, under
  

 2   oath, indicated that he conducted a search of all business
  

 3   records of Allied Mortgage Group and found that Allied Mortgage
  

 4   Group does not have any record, documentation or correspondence
  

 5   relating to either Frank Reed or Christina Reed?  You're aware
  

 6   of that, right?
  

 7   A.   Yes; that's what the affidavit says.
  

 8   Q.   Right.  And that he further spoke with the corporate
  

 9   operations manager for Allied Mortgage Group and she confirmed
  

10   that there's no record of any documentation or correspondence
  

11   relating to either Frank Reed or Christina Reed in the computer
  

12   system for Allied Mortgage Group?  You're aware of that, right?
  

13   A.   I am.
  

14   Q.   And then he goes on to say, "Consequently, Allied Mortgage
  

15   Group has no documentation or information supporting
  

16   Mr. Tartamosa's claim that Plaintiff sought financing from
  

17   Allied Mortgage Group at any time, including March 2008"?
  

18   You're aware of that, right?
  

19   A.   Yes.  Yes, I am.
  

20   Q.   We discussed this previously.
  

21   A.   Yes.  Oh, absolutely.  Absolutely.
  

22            MS. HAGER:  I'd like to move Exhibit LL into evidence.
  

23            THE COURT:  Mr. Reed, any objection?
  

24            MR. REED:  No objection, Your Honor.  It is what it
  

25   is.
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 1            THE COURT:  Okay, it's in evidence.
  

 2   (Affidavit from Stuart Shilling was hereby received into
  

 3   evidence as Trust's Exhibit LL, as of this date.)
  

 4   Q.   Mr. Reed, with respect to TD Bank, you don't have any
  

 5   written applications to TD Bank, is that correct?
  

 6   A.   That is correct.  It was not the custom for us to do so.
  

 7   Q.   And you don't have any written approvals from TD Bank, is
  

 8   that correct?
  

 9   A.   It was, again, also not the custom for them to do so with
  

10   me.
  

11   Q.   And there's no written evidence of the particular loan
  

12   amount that you applied for or were approved for, correct?
  

13   A.   No.  As I said to you before, even with the loan that I
  

14   closed a week after the foreclosure with them on my rental
  

15   properties, there's no approval, there was no written
  

16   correspondence.  Mr. Curley established the loans, I walked in,
  

17   settlement was set, I signed the documents, we walked out.
  

18   Q.   And you don't have --
  

19   A.   It's --
  

20   Q.   Sorry.  I'm sorry.  Go ahead.
  

21   A.   No, so I'm saying that even in June of that year, on the
  

22   rental properties -- the refi on the rental properties, which
  

23   you've seen, you -- there's no -- there's no evidence of that.
  

24   Q.   So there's no written evidence of what interest rate you
  

25   applied for, correct?
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 1   A.   No, and there wasn't on those.
  

 2   Q.   And there's no written evidence of the amount of cash out
  

 3   that you were seeking, correct?
  

 4   A.   No.
  

 5   Q.   Is that correct?
  

 6   A.   Oh.  Correct.
  

 7   Q.   There's no written evidence of when you applied with TD
  

 8   Bank, correct?
  

 9   A.   The only written evidence that I tried to demonstrate to
  

10   the Court is the facial stamp of a -- of the -- on the
  

11   appraisal.  I mean, that's -- that is the kind of stuff I would
  

12   get.  I'm sorry to say, and I feel bad for myself and my wife,
  

13   but that's, I guess, the nature of what happened now.  This
  

14   is -- there was no document trail till the very end when you
  

15   closed on the mortgages.
  

16   Q.   What loan amount did you apply for?
  

17   A.   As typical with Mr. Curley, I would ask for a high number,
  

18   whatever you can give me, Rob.  In this case I was looking for,
  

19   just like with Mr. Tartamosa, an eighty- to ninety-percent LTV,
  

20   cash-out refi on the property, appraised value of two million
  

21   forty.  What does that put it at?  A million-eight, million-
  

22   seven-something.  If it was -- if it was an eighty-percent,
  

23   it'll be a little different.
  

24        I would be open to Mr. Curley doing a different amount.
  

25   We -- he's done different amounts with different terms,
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 1   different dollar amount, lower interest rate, little shorter
  

 2   payout, timed notes.  It just was a matter of cash management.
  

 3   I -- you know, I regret not doing it all in writing.  I
  

 4   would -- maybe in this day now where I use e-mail much more, I
  

 5   would have a trail of it.
  

 6   Q.   Do you recall being deposed in June 2009 in connection
  

 7   with the Jacobs v. Reed matter?
  

 8   A.   I do.
  

 9   Q.   Do you recall your testimony during that deposition that
  

10   the amount of the mortgage that you applied for was 250,000
  

11   dollars?
  

12   A.   As I think I said to you, I don't remember if -- I didn't
  

13   think that was what was on the primary residence.  I thought
  

14   that had to do with the rental properties.  I -- as I also
  

15   said, it's a -- it would be a fluid thing.  I needed X cash.
  

16   If he couldn't come up with full amount, then it would be fine.
  

17            MS. HAGER:  Your Honor, can I just have one moment?  I
  

18   want to --
  

19            THE COURT:  Sure.
  

20            MS. HAGER:  -- pull out --
  

21            THE COURT:  Go ahead.
  

22            MS. HAGER:  -- some deposition transcripts.
  

23            THE COURT:  Yes, go ahead.
  

24            MS. HAGER:  Your Honor, may I approach the witness --
  

25            THE COURT:  Yes.  Go ahead.
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 1            MS. HAGER:  -- and the Court?
  

 2            THE COURT:  Thank you.
  

 3   Q.   Now, having just handed you a binder, Mr. Reed, there are
  

 4   several deposition transcripts in there.  If you could turn
  

 5   specifically to the transcript from -- I think it's the first
  

 6   exhibit in that binder, from the Jacobs v. Reed matter?
  

 7   A.   Um-hum.
  

 8   Q.   You have that?  Is that the first tab --
  

 9   A.   I think so.
  

10   Q.   -- in the -- okay.
  

11   A.   Oh.  Wait.  I'm sorry.
  

12   Q.   I think I have them in a different order --
  

13   A.   Yes.
  

14   Q.   -- in my book; that's why I'm --
  

15   A.   The first one I have is Scott Jacobs --
  

16   Q.   Right.
  

17   A.   Um-hum.
  

18   Q.   Okay.  So if I could direct you to that deposition
  

19   transcript and, specifically, page 38, starting at line 15.
  

20   A.   Um-hum.  38, 15.
  

21   Q.   Let me know when you're there.
  

22        Did you find that page?
  

23   A.   Okay.
  

24   Q.   Okay.  So Ms. Adelsberger, who was doing the questioning,
  

25   asked the following question:
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 1   "Q.  Now, do you know why Commerce ordered a second appraisal?
  

 2   In other words, was it because of the whole Jacobs-Reed
  

 3   transaction, or was it because you were now applying for a
  

 4   loan?
  

 5   "A.  I contacted Commerce; it could be within days, if I'm not
  

 6   mistaken, of this withdrawal, because now, as I said to you,
  

 7   I'm now carrying two homes and I'm not sure how long it's going
  

 8   to take to resell the house, looking to refinance the house.
  

 9   "Q.  Refinance Matlack?
  

10   "A.  Yeah.  I think we were looking to refinance the second
  

11   mortgage because it was at a higher rate.
  

12   "Q.  Do you remember what the rate was?
  

13   "A.  No.  As I said, it was variable.  I just knew my wife was
  

14   getting a little upset by that, and she said, well, if you can
  

15   refinance it, maybe we'll stay here instead of going to
  

16   Virginia, sell Virginia.  We wanted to see -- again, we were at
  

17   a family nexus, a career nexus, a family nexus in life, to see
  

18   where we were going to."
  

19   A.   Um-hum.
  

20   "Q.  So you decided to apply for a refinance and you believe it
  

21   was for the second mortgage?
  

22   "A.  It was.  Or if they --
  

23   "Q.  Well, if it was for 250,000 dollars, accord" --
  

24            THE COURT:  No, you misread that.
  

25            MS. HAGER:  Sorry?
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 1            THE COURT:  You misread that.
  

 2            MS. HAGER:  Oh, I'm sorry, Your Honor.
  

 3            THE COURT:  At line 12.
  

 4            MS. HAGER:  At line 12.
  

 5   "Q.  Well, it was for 250,000 dollars, according to the
  

 6   documents.  Does that help refresh your memory?
  

 7   "A.  Yeah.  So it could have been -- it could have either been
  

 8   for the second mortgage, because the second mortgage was a line
  

 9   of credit; it could have been the amount that was on that at
  

10   that time, because that was variable, too; you take it in and
  

11   out.  That would make sense.
  

12   "Q.  Well, I'm not trying to convince you of that.
  

13   "A.  No, that's what I said originally.  I thought it was for
  

14   the second mortgage, and your statement about the dollar amount
  

15   would make that correct.
  

16   "Q.  I'm going to trust that my fellow co-patriots here will
  

17   correct me if I say any of the numbers wrong.  I think I'm
  

18   getting them all right.
  

19        "So you applied for that loan in January, is that correct?
  

20   "A.  It would have been very much quickly after that."
  

21   Q.   So with regard to that testimony and the testimony you've
  

22   given here today, which statement is true:  that you were
  

23   applying for a 250,000-dollar mortgage to refinance the second,
  

24   or that you were applying for a cash-out refinance of both?
  

25   A.   As I said, I would ask Mr. Curley what can we do.  In the
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 1   first one, I probably asked 250-.  I probably said, hey, Rob,
  

 2   maybe I need 250-.  But in a subsequent conversation, we talked
  

 3   about more.
  

 4   Q.   You --
  

 5   A.   And I understand.  Look, I don't have any evidence to it.
  

 6   If you want to point to something else where I said a different
  

 7   dollar amount or that I just don't have the dollar amount, I
  

 8   don't, because it wasn't done until we sat down.  I'd be
  

 9   willing to take what he gave to me.  He knew that.  It was a
  

10   course of doing business with him.
  

11   Q.   I think I should clarify something.  The date of this
  

12   deposition that I'm reading from is June 29th, 2009, which is
  

13   well after the time frame that you say you were denied by TD
  

14   Bank.  And you were under oath when you gave this testimony.
  

15   And my question is, which statement is true:  that you applied
  

16   to TD Bank for 250,000 dollars to refinance the second
  

17   mortgage, which at the time was in default, or did you apply
  

18   for a loan, as you've testified today, for a cash-out refi in
  

19   some unknown amount to pay off both the first and the second?
  

20   A.   It was an open question in Mr. Curley -- if you look at
  

21   line 23, "looking to refinance the house", I -- look, I'm not
  

22   trying to be deceptive or illusive.  It -- can I -- even if the
  

23   judge admitted the letters, they don't have a dollar amount to
  

24   them.  I don't know what to say about it.  It --
  

25   Q.   Okay, so if you could turn to page 42 of the same
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 1   transcript?  Starting at line 14 --
  

 2   A.   Um-hum.
  

 3   "Q.  Do you remember when your loan was approved through
  

 4   Commerce?
  

 5   "A.  It wasn't.  It was not.
  

 6   "Q.  It was not?
  

 7   "A.  No.
  

 8   "Q.  And why not?
  

 9   "A.  The process kind of died.  It wasn't disapproved.  I never
  

10   got a disapproval letter.  I think, between the conversation
  

11   with the realtor and my wife, and the showings, we were under
  

12   the impression that the house was just going to resell, so
  

13   what's the point?  Again, my wife had said -- and the attorney
  

14   and the realtor were, like, well, what are you going to do that
  

15   for, you don't have to refinance, it's going to sell.
  

16   "Q.  So you never did actually refinance?
  

17   "A.  I did not, no.
  

18   "Q.  Well, we wouldn't have known that, obviously.
  

19   "A.  Again, I don't know.
  

20   "Q.  You don't know what we know.  Did you at any time actually
  

21   call the bank and just say forget the refinancing, or do you
  

22   remember what happened?
  

23   "A.  No.  They may have requested some more documents.  And
  

24   then I didn't give them to them or -- I don't know; I just
  

25   don't remember.  I may have said, listen, I need a little more
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 1   time to think about it or something like that.  I can't
  

 2   remember.  It was just a nonissue because, again, we thought it
  

 3   was just going to go through."
  

 4   Q.   So which is true, your testimony here in this case or the
  

 5   testimony you gave in this deposition about whether or not the
  

 6   loan to TD Bank was denied or the process just died?
  

 7   A.   The process was -- and in my testimony here I think is
  

 8   consistent with it -- just was not relevant.  And I didn't -- I
  

 9   didn't pursue it.  We started in January.  We had our
  

10   conversations like we normally did.  I did the same thing at
  

11   the same time with regard to my three rental properties and the
  

12   refi.  We wound up doing the refi on the rental properties.  I
  

13   didn't think that I needed to do anything with the cash-out
  

14   refi on TD Bank.
  

15        I have always said I'm not sure when I actually got back
  

16   with TD Bank, talked to them about cash-out on the house, and
  

17   then it became an issue with the foreclosure.  But it's a
  

18   nonquantifiable damage.  I don't -- I don't -- I don't know
  

19   even if it was -- the letters came in and everything, I don't
  

20   remember when it happened.  I remember the conversation about
  

21   it.  I remember I think there was a voice mail back about it.
  

22   But it -- but it wasn't until later that it became a poignant
  

23   thing; well, what happened on that issue?
  

24   Q.   Mr. Reed, you've testified in this case and put in
  

25   pleadings in this case that indicate that TD Bank denied you
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 1   for a loan because of the foreclosure.  But in prior testimony,
  

 2   you testified that the loan was for 250,000 dollars, only to
  

 3   pay off the second, and it was not denied.  Which one of those
  

 4   is true?
  

 5   A.   The problem with that is it is not a just simple one
  

 6   application.  That's why there's no application.  It's about
  

 7   getting money out of the property.  What program, what thing,
  

 8   what time?  And that's -- I don't know how else to answer it.
  

 9   The only thing that happened is when we came back to it, to the
  

10   question, TD would not, you know, do it.  And the reason they
  

11   wouldn't do it was because of that.  They did the rentals; they
  

12   wouldn't do that one.  I don't know what more to say about
  

13   that.
  

14   Q.   Okay
  

15            MS. HAGER:  I don't have anything further.
  

16            THE COURT:  How much did you refinance your rental
  

17   properties with TD Bank for?
  

18            MR. REED:  Almost 700,000; it was a cash-out refi.  A
  

19   couple weeks after the foreclosure.  They just wouldn't touch
  

20   the house.
  

21            THE COURT:  Let me just -- when you say "a cash-out
  

22   refi", it replaced the existing financing?
  

23            MR. REED:  Yes.
  

24            THE COURT:  Did you take any cash out above that?
  

25            MR. REED:  I don't remember what it was, Your Honor,
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 1   but yes.  It wasn't a lot, but --
  

 2            THE COURT:  No, I'm just trying to understand.  So it
  

 3   was after your efforts to do a refinance on this property --
  

 4            MR. REED:  They occurred simultaneously.
  

 5            THE COURT:  Okay.
  

 6            MR. REED:  And one was kind of tabled, more -- I think
  

 7   Rob said it was going to be more expensive:  I don't know
  

 8   exactly the amount you're going to be able to get, you know --
  

 9   you know -- you know, what do you want me to push for, anything
  

10   in particular?  I said just do the rental properties; get
  

11   that -- put that in the bag.
  

12            THE COURT:  Okay, I'm just trying -- just the last --
  

13   I asked this question already, but let me - I want to be sure I
  

14   understand it.  When you refinanced the rental properties, was
  

15   there any cash-out?  I know you said you couldn't remember the
  

16   amount.  When I say "cash-out", above the amount that you were
  

17   refinancing?
  

18            MR. REED:  Yes.
  

19            THE COURT:  Okay.  And do you know, were those
  

20   properties cash flow positive after you refinanced?  In other
  

21   words, was your -- you were -- they were rented --
  

22            MR. REED:  Yes.  I rented them for fifteen years to an
  

23   organization.
  

24            THE COURT:  And after the refinance, were you still
  

25   cash flow positive with respect to the rental properties?
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 1            MR. REED:  I believe so.
  

 2            THE COURT:  Okay.
  

 3            MR. REED:  I believe so.  I think we took them -- it
  

 4   was just an interest rate change and -- but the difference was
  

 5   that they wouldn't touch my property because of the issue with
  

 6   it.
  

 7            THE COURT:  Let me -- you're finished with your
  

 8   questions, Ms. Hager?
  

 9            MS. HAGER:  Yes, Your Honor.
  

10            THE COURT:  All right.
  

11            So Mr. Reed, you have an opportunity for redirect
  

12   testimony.  Again, you can do it in narrative form.  But any
  

13   additional testimony you give has to be limited to those issues
  

14   or testimony that Ms. Hager elicited.  You don't have to.  But
  

15   I'm giving you the same chance that any other lawyer for a
  

16   witness would have -- for a party would have.  So if there's
  

17   anything responsive to what Ms. Hager asked you about, now is
  

18   your opportunity to provide --
  

19            MR. REED:  Okay.
  

20            THE COURT:  -- that testimony.
  

21            MR. REED:  I guess I would like to flip through her
  

22   exhibits, because that might quickly jog my memory.
  

23            THE COURT:  Okay, go ahead.
  

24            MS. HAGER:  Excuse me, Your Honor, just so that we
  

25   know.  How much time does the plaintiff --
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 1            THE COURT:  He's out of time.  I'm giving him an
  

 2   opportunity to do a brief --
  

 3            MS. HAGER:  Sure.
  

 4            THE COURT:  -- redirect testimony.
  

 5            MS. HAGER:  Okay, thank you.
  

 6            MR. REED:  Thank you, Your Honor, for being patient.
  

 7            THE COURT:  Okay.
  

 8            MR. REED:  And --
  

 9            THE COURT:  But let's -- we want to get done,
  

10   Mr. Reed, so --
  

11        (Pause)
  

12            THE COURT:  While we're waiting for Mr. Reed to go
  

13   through the documents, Ms. Hager, yesterday you moved to strike
  

14   the testimony of Ms. Donati, and I said I would give you a
  

15   chance to file written papers on that.  When will you be able
  

16   to do that?  Do you still intend to move to strike her
  

17   testimony?
  

18            MS. HAGER:  May I have just one moment?
  

19            THE COURT:  Yes, you can.
  

20            Keep looking at your -- the exhibits, Mr. Reed.
  

21            MS. HAGER:  Your Honor, we're not going to move to
  

22   strike her testimony.
  

23            THE COURT:  All right.  Thank you very much.
  

24            MS. HAGER:  Thank you.
  

25        (Pause)
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 1            MR. REED:  Your Honor, the only thing that's troubling
  

 2   me at this moment is the document that was allowed into
  

 3   evidence today.
  

 4            THE COURT:  Which?  You have to give me an exhibit
  

 5   number.
  

 6            MR. REED:  The foreclosure -- oh, Exhibit YY.
  

 7            THE COURT:  Okay.  It's not in evidence yet.  They
  

 8   have to lay a foundation for it.  You had objected to the
  

 9   exhibit.  Do you now recognize it?
  

10            MR. REED:  No, I'm still having trouble with this.
  

11            THE COURT:  Right.  So it's marked for identification
  

12   and there was questioning of you about it.  We'll see whether
  

13   it comes into evidence.  As of now, it's not in evidence but is
  

14   there something you want to testify about on the subject?
  

15            MR. REED:  I don't know if I did when I was being
  

16   questioned about it.  The -- the physical agreement doesn't
  

17   look like what I recalled in my mind, as I said.  And then the
  

18   other element that's striking to me is -- I mean, there are
  

19   things in here I don't recognize but -- is the dollar amount.
  

20   I tendered 3,000 dollars.  It's on the record.  I send it in at
  

21   the time.  This doesn't even mention 3,000 dollars and I don't
  

22   understand how this could be even related to it.  Why would I
  

23   write a check for 3,000 dollars and send it to them?  It's why
  

24   I send it to them because that's what -- that was part of
  

25   whatever the agreement is.  Is this an additional thing that I
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 1   never saw?  Is this something that they had but then sent me
  

 2   something different?  I can't answer that.  But that's
  

 3   troubling to me.
  

 4            THE COURT:  Okay.  Anything else you want to testify
  

 5   about?
  

 6            MR. REED:  No.
  

 7            THE COURT:  All right.  So you're excused.  Why don't
  

 8   you pick up your papers and head back to the counsel table.
  

 9            MR. REED:  Your Honor, would you mind if I go to the
  

10   restroom quickly?
  

11            THE COURT:  Sure.  Let's take a ten-minute recess and
  

12   then you'll call your -- well, let me ask, before you take the
  

13   break, you don't have any other witnesses to call, I take it.
  

14   It's now.  It's not another day.
  

15            MR. REED:  Yeah.
  

16            THE COURT:  Okay.
  

17            MR. REED:  No, there's no -- no one else on my list.
  

18            THE COURT:  Okay.  All right.  And you've introduced
  

19   whatever exhibits you're going to offer, as I understand it?
  

20            MR. REED:  That's what I -- that's what I have, Your
  

21   Honor.
  

22            THE COURT:  Okay.  So what I do at the end of each
  

23   party's case is I ask whether they rest.  That means that they
  

24   put in all of the evidence that they intend to offer in support
  

25   of their case.  That's what it means to rest.  And so my
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 1   question to you, Mr. Reed, do you rest?
  

 2            MR. REED:  Again, I can only say something about what
  

 3   she asked me about, right?  If I missed something in my
  

 4   original testimony.
  

 5            THE COURT:  Correct.  Your redirect testimony --
  

 6            MR. REED:  Uh-hum.
  

 7            THE COURT:  -- is limited to what Ms. Hager has
  

 8   inquired about.  Is there something that you -- I'm not
  

 9   necessarily going to listen to it but I want to -- is there
  

10   some other area as to which you want -- I tried to give you
  

11   some leeway because you're not a lawyer, Mr. Reed.  I do that
  

12   for any pro se party.  So is there a --
  

13            MR. REED:  I've seen you do it, Your Honor.
  

14            THE COURT:  Okay.
  

15            MR. REED:  I understand.
  

16            THE COURT:  Is there some other area that you didn't
  

17   testify about in your direct that you want to testify about
  

18   now?
  

19            MR. REED:  I can't recall if I mentioned another house
  

20   in our neighborhood that -- that recently had a similar
  

21   situation and how it, in my -- you know, my perception of what
  

22   took place and how it affected the value and how the sales took
  

23   place.  Two houses down from us, same builder, house had
  

24   issues, litigation issues.  Finally, someone bought it for
  

25   900,000 dollars, investors who waited it out, bought it.  Once
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 1   that was done, within a couple of months, I think it was, they
  

 2   sold it for a million-three because there was no -- they could
  

 3   put on there a firm closing date, close whenever you need to
  

 4   close.  It was, you know -- and to me it demonstrated exactly
  

 5   the same kind of thing that I was going through when my
  

 6   neighbor had the situation.
  

 7            THE COURT:  All right.
  

 8            MR. REED:  And Munoz (ph.) -- Sharon Munoz was the
  

 9   name of the neighbor.
  

10            THE COURT:  Ms. Hager, do you want to cross-examine
  

11   him on the subject?
  

12            MS. HAGER:  No, Your Honor.
  

13            THE COURT:  Okay.  All right.  You're excused, Mr.
  

14   Reed.  So we're going to take a ten-minute recess.  Get
  

15   yourself re-settled after the break.  Get yourself re-settled
  

16   at the counsel table.  We're going to start with your -- Mr.
  

17   Reed, you rest, correct?
  

18            MR. REED:  Yes, I don't --
  

19            THE COURT:  Okay.
  

20            MR. REED:  -- believe there's anything more.
  

21            THE COURT:  All right.
  

22            MS. HAGER:  Your Honor?
  

23            THE COURT:  Yes.
  

24            MS. HAGER:  I was going to ask if he rested.  In light
  

25   of the fact that he has, the Borrower Trust moves for judgment
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 1   on the findings.
  

 2            THE COURT:  Denied.  I want to hear your case.
  

 3            MS. HAGER:  Okay.  Just needed to make the motion.
  

 4   Thank you, Your Honor.
  

 5            THE COURT:  That's fine.  You made your motion and I
  

 6   ruled.
  

 7        (Recess from 2:48 p.m. until 3:04 p.m.)
  

 8            THE COURT:  All right.  Please be seated.  Okay.
  

 9            Are you ready to call your first witness?
  

10            MS. HAGER:  Yes, Your Honor.  Before I do that, can I
  

11   move the admission of a few documents?
  

12            THE COURT:  Yes, you can.
  

13            MS. HAGER:  Exhibit G, which is the complaint for
  

14   foreclosure.
  

15            THE COURT:  Hang on.  I thought that's already in.
  

16            MS. HAGER:  It is?  I'm sorry.  Maybe as an
  

17   attachment.
  

18            THE COURT:  Perhaps.  Okay.  Mr. Reed, this is the
  

19   foreclosure complaint that was filed against you in state
  

20   court.  Any objections?
  

21            MR. REED:  Which one, Your Honor?
  

22            THE COURT:  Well, it's not the amended complaint.
  

23   It's the complaint.  It's the original -- it's the complaint.
  

24   It's the GMACM complaint against you.
  

25            MR. REED:  Okay.
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 1            THE COURT:  I think it's already in as another
  

 2   exhibit.
  

 3            MR. REED:  I think it's under exhibit --
  

 4            THE COURT:  You have no objection?
  

 5            MR. REED:  No.
  

 6   (GMACM foreclosure complaint was hereby received into evidence
  

 7   as Trust's Exhibit G, as of this date.)
  

 8            THE COURT:  All right.  It's in evidence.
  

 9            MS. HAGER:  Exhibit V which is Jacobses' motion for
  

10   summary judgment.
  

11            THE COURT:  V as in Victor?
  

12            MS. HAGER:  Yes.
  

13            MR. REED:  I don't know how much that I might be able
  

14   to --
  

15            THE COURT:  I'm sorry, I can't hear you.
  

16            MR. REED:  I don't even know how to object to it, Your
  

17   Honor.  I wouldn't know the contents of it to even --
  

18            THE COURT:  Well, it was filed in the case that the
  

19   Jacobses filed against you and it has the official court stamp.
  

20   You know, it was served on your lawyer, Mr. McCrink and I could
  

21   grant judicial notice of it since this is an official court
  

22   pleading in a case in which you were a party.  It's in
  

23   evidence.  The Court's -- I'm taking it into evidence.  The
  

24   Court could grant judicial notice to it.
  

25   (Jacobses' summary judgment motion was hereby received into
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 1   evidence as Trust's Exhibit V, as of this date.)
  

 2            MS. HAGER:  And lastly, Exhibit W which is the opinion
  

 3   granting summary judgment in favor of the Jacobses in the
  

 4   Jacobs v. Reed case.
  

 5            MR. REED:  If you would like to do the same with that,
  

 6   Your Honor, if it has a court stamp?
  

 7            THE COURT:  Well, why don't you look at it, Mr. Reed?
  

 8   I suspect you've seen it before.
  

 9            MR. REED:  Which one is this?
  

10            THE COURT:  W.
  

11            MR. REED:  W.
  

12            THE COURT:  Mr. Reed?
  

13            MR. REED:  Yeah, Your Honor.  I don't remember it but
  

14   I can formulate no objection.
  

15            THE COURT:  All right.  It's in evidence.
  

16   (Opinion granting Jacobses' summary judgment was hereby
  

17   received into evidence as Trust's Exhibit W, as of this date.)
  

18            MS. HAGER:  Thank you, Your Honor.  The Borrower Trust
  

19   would like to call its first witness, Lauren Graham Delehey.
  

20            THE COURT:  All right.  Ms. Delehey, come on up.  If
  

21   you would come up to the witness stand, raise your right hand.
  

22        (Witness sworn)
  

23            THE COURT:  Please have a seat.  I think you've been
  

24   in this courtroom a lot but never in the witness stand.
  

25   DIRECT EXAMINATION
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 1   BY MS. HAGER:
  

 2   Q.   Good afternoon, Ms. Delehey.
  

 3   A.   Good afternoon.
  

 4   Q.   Ms. Delehey, who is your employer?
  

 5   A.   ResCap Liquidating Trust.
  

 6            THE COURT:  Hang on.
  

 7            THE WITNESS:  I'm sorry.
  

 8            THE COURT:  You need to get a little closer to the
  

 9   microphone, okay?  We want to make sure we get your testimony
  

10   down.
  

11   Q.   What's your business address?
  

12   A.   1100 Virginia Drive in Fort Washington, Pennsylvania.
  

13   Q.   And what is your present job title?
  

14   A.   I am chief litigation counsel for the ResCap Liquidating
  

15   Trust.
  

16   Q.   And can you describe your responsibilities as chief
  

17   litigation counsel to the Liquidating Trust?
  

18   A.   Yes, I manage litigation for the Liquidating Trust.  I
  

19   manage litigated claims for the Liquidating Trust and all
  

20   through a cooperation agreement between the Liquidating Trust
  

21   and the Borrower Claims Trust.  I assist in the reconciliation
  

22   of claims for the Borrower Claims Trust.
  

23            THE COURT:  Hang on.  Just stop.
  

24            THE WITNESS:  I'm still not close enough?  I'm sorry.
  

25            THE COURT:  Okay.
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 1   A.   Also through a cooperation agreement with the -- between
  

 2   the Liquidating Trust and the Borrower Claims Trust, I assist
  

 3   in the reconciliation of claims for the Borrower Claims Trust
  

 4   and handle litigated claims for the Borrower Claims Trust.
  

 5   Q.   And how long have you held the position of chief
  

 6   litigation counsel to the Liquidating Trust?
  

 7   A.   Since the formation of the Liquidating Trust when the
  

 8   ResCap Chapter 11 plan was -- went effective in January of this
  

 9   year.
  

10   Q.   And what's the Liquidating Trust's role with respect to
  

11   the loan made to the Reeds?
  

12   A.   The Liquidating Trust through this cooperation agreement
  

13   that I mentioned, with the Borrower Claims Trust, the
  

14   Liquidating Trust's records are available to the Borrower
  

15   Claims Trust and also our personnel are available to assist the
  

16   Borrower Claims Trust in retrieving and reviewing those
  

17   records.
  

18   Q.   Who was your prior employer?
  

19   A.   Residential Capital, LLC.
  

20   Q.   And what was your job title with Residential Capital, LLC?
  

21   A.   Most recently, I was also chief litigation counsel for
  

22   Residential Capital and I held that position from the time that
  

23   we turned over our servicing platform in the sales through the
  

24   bankruptcy in early 2013.
  

25   Q.   And were your responsibilities as chief litigation counsel
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 1   at Residential Capital, LLC similar to your job function today?
  

 2   A.   Yes, very similar.
  

 3   Q.   Did you hold a prior position at Residential Capital?
  

 4   A.   Yes, I -- I've worked for Residential Capital since August
  

 5   of 2011 as litigation counsel.  In that role, it was slightly
  

 6   different prior to the bankruptcy.  I managed litigation for
  

 7   ResCap, both class action litigation and also individual
  

 8   litigation related to residential mortgages.
  

 9   Q.   And as litigation counsel for the Liquidating Trust, are
  

10   you generally familiar with the debtors business records and
  

11   how they're kept?
  

12   A.   I am.
  

13   Q.   Do you have access to GMAC Mortgage's records?
  

14   A.   Yes.
  

15   Q.   And do you have access to RFC's records?
  

16   A.   Yes.
  

17   Q.   And are you generally familiar with how those records are
  

18   kept?
  

19   A.   Yes.
  

20   Q.   What is the name of the computer program on which the
  

21   computers -- on which the records are kept?
  

22   A.   We have several different computer programs that we've
  

23   retrieved records from.  For example, we keep the servicing
  

24   records on a computer program called Fiserve or Loan Serve.  We
  

25   maintain imaged records in a program called Looking Glass.  We
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 1   maintain records of documents that have gone out to borrowers
  

 2   in a program called XNet and XNet also sometimes contains items
  

 3   that came back in from the borrower.
  

 4   Q.   And have you had the opportunity to review the origination
  

 5   records on the Reed loan?
  

 6   A.   Yes.
  

 7   Q.   And have you had the opportunity to review the servicing
  

 8   and collection records for the Reed loan?
  

 9   A.   Yes.
  

10   Q.   And is the Reed loan presently being serviced by the
  

11   debtors?
  

12   A.   No.
  

13   Q.   I've left some exhibits up there for you and I think I
  

14   have them in order.  If you could take a look at the first
  

15   exhibit, that should be Exhibit A --
  

16   A.   Yes.
  

17   Q.   -- which is the servicing notes.
  

18   A.   Uh-hum.
  

19   Q.   What information is contained in this document?
  

20   A.   These are the servicing notes maintained by GMAC Mortgage.
  

21   They are a contemporaneous record of communications with the
  

22   borrower from the time that GMAC Mortgage took over the
  

23   servicing in June -- on June 27th of 2006.  And GMAC's portion
  

24   of these go through the time that we relinquished servicing to
  

25   Ocwen on February 15th of 2013.
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 1   Q.   Was this document printed from the debtors system of
  

 2   record?
  

 3   A.   Yes, it was.
  

 4   Q.   And is this a business record that's kept in the ordinary
  

 5   course?
  

 6   A.   Yes, it is.
  

 7   Q.   And were all of the notes made in this document up to
  

 8   February 14th, 2013, made by GMAC Mortgage employees?
  

 9   A.   Yes.
  

10   Q.   Was it GMAC Mortgage's regular practice to create and
  

11   maintain this document?
  

12   A.   Yes.
  

13            MS. HAGER:  Your Honor, I would like to move to admit
  

14   Exhibit A into evidence.
  

15            THE COURT:  Mr. Reed?
  

16            MR. REED:  I would object but I imagine it's not going
  

17   to --
  

18            THE COURT:  What's your objection?  You went to offer
  

19   a portion of it but that doesn't matter.  But if you have an
  

20   objection, I'd like to know what it is.
  

21            MR. REED:  My objection is about the redacted section.
  

22            THE COURT:  Well, I was going to ask about the
  

23   redaction.  Maybe -- before I rule, why don't you ask what the
  

24   redactions are.  Just say --
  

25            MS. HAGER:  Oh, ask --
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 1            THE COURT:  Yeah, why don't you ask the witness.
  

 2            MS. HAGER:  Well, the redactions were made by my
  

 3   office that were redactions for attorney-client privilege
  

 4   because the document contains -- contained communications
  

 5   between GMAC Mortgage and its foreclosure attorneys.
  

 6            THE COURT:  So --
  

 7            THE WITNESS:  I could talk about that a little bit.
  

 8            THE COURT:  Yeah, could you.  Please.
  

 9            THE WITNESS:  I -- I don't have what was redacted in
  

10   front of me and I certainly don't recall what was redacted but
  

11   when -- we have a system called or we did have a system called
  

12   LPS Notes which was the system in which the servicing at GMAC
  

13   Mortgage communicated back and forth with its foreclosure
  

14   attorneys.  And notes were placed in that system either by the
  

15   servicing group that the foreclosure attorneys could pull them
  

16   up and see them or vice versa.  Notes that the foreclosure
  

17   attorneys placed into our LPS system would be uploaded and
  

18   entered in this automatically, into the servicing notes.  So I
  

19   believe that's the source of what was redacted.
  

20            THE COURT:  Well, somebody's physically stamped
  

21   redacted on certain pages.  Could you -- the pages aren't
  

22   numbered, so -- well, the cover page says redacted.  Could you
  

23   tell me -- do you have any idea what was redacted on the cover
  

24   page?
  

25            THE WITNESS:  It was the Social Security number on the
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 1   top right was redacted but for the last four numbers.
  

 2            THE COURT:  Where are the last four numbers?
  

 3            MS. HAGER:  Top left.
  

 4            THE COURT:  Top left.
  

 5            THE WITNESS:  I'm sorry.
  

 6            MS. HAGER:  That's okay.
  

 7            THE WITNESS:  Top left.
  

 8            THE COURT:  All right.
  

 9            MR. REED:  Your Honor, I don't know if that's truly
  

10   the basis of the redaction.  I mean, I --
  

11            THE COURT:  It is.  We have a policy in our court.  We
  

12   don't want documents coming in with a borrower's Social
  

13   Security number.
  

14            MR. REED:  Oh, no, I mean --
  

15            THE COURT:  And so that --
  

16            MR. REED:  -- I mean all of the --
  

17            THE COURT:  Stop.  So with respect to that first
  

18   redaction, that's consistent with our rules.
  

19            THE WITNESS:  And --
  

20            THE COURT:  It's intended to protect borrowers.  But
  

21   let me just -- let me ask some more questions, Mr. Reed.
  

22            So go through to the next redacted entry.  I think
  

23   it's with a date 5/19/2008.
  

24            THE WITNESS:  Oh, I found -- oh, never mind.
  

25            THE COURT:  You found something before then?
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 1            THE WITNESS:  I'm sorry.  No, I didn't.  I'm sorry.
  

 2   Yeah, I see that.
  

 3            THE COURT:  Do you know what that redaction is for?
  

 4            THE WITNESS:  I don't know what it said.  However, if
  

 5   you look at the second column at the front, it's labeled
  

 6   transaction type.  FOR is in that column and that -- that's an
  

 7   indication of foreclosure notes.  So it leads me to believe
  

 8   that that would have been something that was either uploaded
  

 9   for our foreclosure lawyers or from our foreclosure lawyers.
  

10            THE COURT:  Everything with an FOR entry has been
  

11   updated -- uploaded for your foreclosure lawyers?
  

12            THE WITNESS:  That's my understanding.  Everything --
  

13            THE COURT:  But not everything would be privileged.
  

14            THE WITNESS:  No, and you'll see that below, like on,
  

15   you know, lower in 5/19 there are foreclosure notes that are
  

16   still in there and it's not necessarily -- I'm trying to see --
  

17   it's not necessarily that it would be -- everything in there
  

18   would be sort of privileged communications between attorneys
  

19   and the foreclosure group.  It's just that when it says
  

20   foreclosure, it's that type of notes.  It's notes relating to
  

21   the foreclosure.
  

22            THE COURT:  So let me just understand where the
  

23   redaction is.  The last column on that page that has the 5/19
  

24   date at the very bottom, there -- in the last column there are
  

25   some blank --
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 1            THE WITNESS:  Yes.
  

 2            THE COURT:  -- lines.  Is that where the redactions
  

 3   have occurred?
  

 4            THE WITNESS:  Yes, it is.
  

 5            THE COURT:  If -- absent a redaction, should there be
  

 6   entries in each of the blanks in the column --
  

 7            THE WITNESS:  Yes.
  

 8            THE COURT:  -- the last column?  All right, Ms. Hager,
  

 9   tell me what counsel -- who redacted this?  Was it done by
  

10   counsel?  Was it done by ResCap?
  

11            MS. HAGER:  It was done by counsel in my office, Your
  

12   Honor.
  

13            THE COURT:  And we're seeing the redaction on the
  

14   first page is of a Social Security number.  Are all the other
  

15   redactions attorney-client privilege?
  

16            MS. HAGER:  There is another on the first page, Your
  

17   Honor, that is to account number, just above the Social
  

18   Security number.
  

19            THE COURT:  Yes.
  

20            MS. HAGER:  And my understanding is that the remaining
  

21   were redacted due to attorney-client privilege, yes.
  

22            THE COURT:  Did you provide a privilege log?
  

23            MS. HAGER:  Your Honor, I beg your pardon?
  

24            THE COURT:  Did you provide a privilege log?
  

25            MS. HAGER:  We didn't but my colleague has just
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 1   informed me that the servicing notes were previously shown to
  

 2   the Court in the September 15th and 16th evidentiary hearing,
  

 3   an unredacted version.
  

 4            THE COURT:  Okay.  I have -- one of my law clerks just
  

 5   handed me a binder with supplemental September 15, 16
  

 6   evidentiary hearing materials regarding proofs of claim by
  

 7   Frank and Christina Reed.  And it's provided for in camera
  

 8   review and -- let me see if I can match some of this up.
  

 9        (Pause)
  

10            THE COURT:  The objection is overruled.  Exhibit A is
  

11   in evidence.
  

12   (Servicing notes were hereby received into evidence as Trust's
  

13   Exhibit A, as of this date.)
  

14            MS. HAGER:  Thank you, Your Honor.
  

15   BY MS. HAGER:
  

16   Q.   Ms. Delehey, could you take a look at the next exhibit
  

17   that I have up there is your declaration which was already
  

18   admitted into evidence as Exhibit 9.
  

19   A.   Yes.
  

20   Q.   Do you have that?  Okay.  Do you recognize that document?
  

21   A.   Yes, I do.
  

22   Q.   And did you swear under oath that the information
  

23   contained in the declaration is true and correct?
  

24   A.   I did.
  

25   Q.   And do you still believe that it's accurate today?
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 1   A.   I do.
  

 2   Q.   And did you submit a supplemental declaration?
  

 3   A.   I did.
  

 4   Q.   And could you take a look at that?  That has been
  

 5   previously admitted.  It's marked as Exhibit 10.
  

 6   A.   Yes, I have it.
  

 7   Q.   Do you recognize that document?
  

 8   A.   Yes.
  

 9   Q.   And did you swear under oath that the information
  

10   contained in the supplemental declaration is true and correct?
  

11   A.   Yes.
  

12   Q.   And do you still believe that today?
  

13   A.   Yes.
  

14   Q.   Did Mr. and Mrs. Reed make all the payments as when due
  

15   under the note and mortgage?
  

16   A.   No, they did not.
  

17   Q.   And in what month and year did the loan become delinquent?
  

18   A.   If you look at -- at the notes for --
  

19            THE COURT:  Looking at Exhibit A?  Servicing notes?
  

20            THE WITNESS:  I'm sorry, yes. I'm on Exhibit A.
  

21            THE COURT:  Okay.
  

22   A.   And if you'll look at the notes for March 14th of 2008,
  

23   you'll --
  

24            THE COURT:  Just bear me with a second.  Okay?
  

25            THE WITNESS:  Yup.
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 1            THE COURT:  Okay.
  

 2   A.   Those indicate that the account is thirty days late at
  

 3   that point and I'm sorry, could -- turn back, in fact, to the
  

 4   previous page, the notes for February 21st, 2008, indicate that
  

 5   there's a request for a pre-thirty contact letter.  That means
  

 6   a contact letter that would go out to the borrower letting them
  

 7   know that their account is nearing thirty days delinquent.
  

 8            THE COURT:  Ms. Delehey, do the servicing notes
  

 9   indicate when GMAC collected principal and interest payments --
  

10   do the servicing notes show to whom the payments were then
  

11   made?  Because you collect on behalf of the noteholder and is
  

12   there anything in the servicing notes that would indicate to
  

13   whom payments were made from GMACM to the investor or
  

14   noteholder?
  

15            THE WITNESS:  Not to my knowledge.
  

16            THE COURT:  Okay.  Go ahead.
  

17   Q.   Ms. Delehey, could you take a look please at page 3 of
  

18   Exhibit A and can you explain the entry on October 18th, 2007?
  

19   A.   Yes, that is a note from -- put in there by someone in
  

20   GMAC Mortgage's tax group.  It indicates that they received a
  

21   report from Moorestown Township, New Jersey, indicating that
  

22   the taxes on this loan have been delinquent since the fourth
  

23   quarter of 2006 and that the mortgage was in tax sale.  It
  

24   indicates also that there have been no taxes paid up until that
  

25   point in 2007.
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 1            THE COURT:  Walk me through the notes, so that I
  

 2   understand it.
  

 3            THE WITNESS:  Uh-hum.
  

 4            THE COURT:  Okay.
  

 5            THE WITNESS:  "Received" -- honestly, I don't know
  

 6   what EOC means but --
  

 7            THE COURT:  Okay.
  

 8            THE WITNESS:  -- it's "received report from Moorestown
  

 9   Township, New Jersey."
  

10            THE COURT:  Right.
  

11            THE WITNESS:  "Per Dorothy," who I believe was the
  

12   person who called or -- "delinquent '06" -- that's 2006,
  

13   "fourth quarter, was in tax sale" -- "was in tax sale on
  

14   October 11th, 2007."
  

15            Then it indicates the total redemption amount for that
  

16   2006 tax issue was $1,892.44.  Then it goes on to say --
  

17            THE COURT:  What's "GT 10/26"?
  

18            THE WITNESS:  I -- I am not sure what that means.
  

19            THE COURT:  All right.  Go ahead.
  

20            THE WITNESS:  And it goes on to say on the next line,
  

21   "Also delinquent 2007" and it -- then it lists -- lists the
  

22   delinquencies, "February 2007, $7,425.68, May 2007, $7,425.68,
  

23   August, $7,948.71."  These seem to be notes on our -- our
  

24   principal and interest.  It says, "A delinquency in November
  

25   2007, $7,948.71."  And it says, "Grand total for 2007 taxes,
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 1   $32,683.61."
  

 2            THE COURT:  What does the "on a separate check" mean?
  

 3            THE WITNESS:  GMAC Mortgage had to redeem the tax
  

 4   delinquency.
  

 5            THE COURT:  All right.  So do I -- I understand from
  

 6   the note that you've just read that GMAC advanced $32,683.61 to
  

 7   satisfy the delinquency.
  

 8            THE WITNESS:  That's correct.  That amount plus the
  

 9   $1,892.44 from 2006.
  

10            THE COURT:  Okay.  Go on.
  

11   BY MS. HAGER:
  

12   Q.   Prior to -- prior to the tax sale, did the monthly payment
  

13   include escrows for taxes and insurance?
  

14   A.   It did not.
  

15   Q.   And did the monthly payment subsequently include escrows
  

16   for taxes an insurance?
  

17   A.   Yes, the notes -- the next -- the next notes that come up
  

18   and it looks like they're on November 6th of 2000- -- no, wait.
  

19   Oh, wait.  I see.  I'm sorry.  At the very bottom of the
  

20   October 18th, 2007, it indicates that we changed the loan to
  

21   escrow and that would mean that from that point forward or from
  

22   a defined point forward, we were going to start paying the
  

23   taxes directly and the borrower would be obligated to pay the
  

24   taxes in escrow to us.
  

25   Q.   And why was that change made?
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 1   A.   Well,  because when, for example, we get -- we have a
  

 2   situation where the borrower's not making their taxes, exactly
  

 3   this can happen.  The property can be subject to a tax sale and
  

 4   that would -- that threatens our collateral.  So it's important
  

 5   to us that the taxes be paid in a timely manner.
  

 6   Q.   Further down on page 3 of Exhibit A, can you explain the
  

 7   entries on December 6th and December 12th, 2007?
  

 8   A.   Yeah, on December 6th, it indicates that we're going to
  

 9   instead of starting immediately on the December 1st, 2007 and
  

10   January 1st, 2008 payments as escrow, we're going to instead
  

11   accept those payments as principal and interest only and start
  

12   the escrow payments on February 1st of 2008.
  

13   Q.   Were any attempts made to contact the borrowers after the
  

14   February payment wasn't made?
  

15   A.   Yes.  When, in fact, you -- in fact, looking back, you can
  

16   see that we started because -- because we knew that the taxes
  

17   weren't being paid, we started to try to contact the borrower,
  

18   for example, on March 5th of 2007 in those -- that second
  

19   column where it says DMD, that means -- I believe it means
  

20   delinquency message for dialers but in essence what it is is
  

21   that when the servicing agents call a borrower, the phone
  

22   system automatically records in these notes, you know, that
  

23   there was a call and sort of the physical outcome of the call.
  

24        So you're seeing in early 2007, they tried to call.  There
  

25   was no answer.  In April 5th, 2007, they tried to call.  There
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 1   was -- they left a message on the machine.  After -- and that
  

 2   kind of goes -- goes on.  After the payment wasn't made in
  

 3   February of 2008, you can see that we start with attempts on --
  

 4   a number of attempts on "February 12, 2008, no answer.  Left
  

 5   message.  No answer."  I'm not sure what "par 3 connect" means
  

 6   but, "Left message.  Left message."  Again, some attempts on
  

 7   February 20th.  Some attempts on February 25th.
  

 8        And, in fact, as I was reviewing it last night, I went
  

 9   through and did my best to count the number of attempts and by
  

10   my count, there were at least thirty attempts to contact the
  

11   Reeds between the time they stopped -- they didn't make the
  

12   payment in February of 2008 and January of 2009.
  

13   Q.   Can you explain the note on April 20th?
  

14            MR. REED: What was the date?  I'm sorry.
  

15            MS. HAGER:  April 28, 2008.
  

16            THE COURT:  28?  You said 20th, but --
  

17            MS. HAGER:  Oh, I beg your pardon; 28th.
  

18   A.   Yes, on April 28th of 2008, a HOPE NOW letter was sent to
  

19   the Reeds.  HOPE NOW -- and this is noted in the notes.  HOPE
  

20   NOW is a partnership between non-profit housing counselors and
  

21   the mortgage companies.  GMAC is a member of that partnership
  

22   and it -- the purpose of it is to try to help borrowers stay
  

23   out of foreclosure.
  

24   Q.   And did the Reeds contact GMAC Mortgage in response to the
  

25   April 2008 HOPE NOW letter?
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 1   A.   No, they didn't.
  

 2   Q.   Was another -- excuse me, was another HOPE NOW letter
  

 3   subsequently sent out?
  

 4   A.   Yes, in fact, it appears that letters were sent out on a
  

 5   regular basis, basically monthly.  So if you look on May 29th,
  

 6   2008, one goes out and then on June 25th of 2008, one goes out
  

 7   and then on July 23rd of 2008, one goes out.  And I can see
  

 8   when those go out because in the third column, it indicates
  

 9   "HNOW" which means HOPE NOW.
  

10   Q.   So is each of those letters an attempt to provide
  

11   assistance to a borrower?
  

12   A.   Yes, it is.
  

13   Q.   And can you explain the note on July 26th?
  

14   A.   Yes, on July 26th, 2008, Mr. Reed attended a face-to-face
  

15   meeting with HOPE NOW representatives in Camden.
  

16   Q.   Have Mr. Reed ever taken any action with GMAC Mortgage in
  

17   response to the May or June HOPE NOW letters?
  

18   A.   No.
  

19   Q.   Or did he ever take any action in response to the April
  

20   HOPE NOW letter?
  

21   A.   No, there was no contact from him in response to any of
  

22   those letters or anything else during that time period.
  

23   Q.   And can you explain the note on July 31st, 2008?
  

24   A.   Yeah, when Mr. Reed met with the HOPE NOW representative
  

25   on July 26th, and I'm looking back up at the -- those notes, he
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 1   indicated that he had breached the contract in December of
  

 2   2007, that he had his home on the market and thought that he
  

 3   might be looking at a potential offer, that he didn't wish to
  

 4   go further into foreclosure and he explained to the HOPE NOW
  

 5   representative that he could afford to pay 7,000 dollars per
  

 6   month for three months.  He told the HOPE NOW representative
  

 7   that he would send him a copy of the listing agreement.
  

 8        And as a result of that interaction, the HOPE NOW
  

 9   representative sort of referred -- they call it referring it to
  

10   the platform, meaning they referred it to servicing in a --
  

11   hoped to set up a stop gap agreement.  So the note on July 31st
  

12   is -- is them forwarding the stop gap request to the servicing
  

13   group.
  

14        Let's see if it goes on.  They're indicating what -- what
  

15   they're indicating in the referral is that they want to do a
  

16   plan with a 3,000 dollar down payment and 7,000 dollars due on
  

17   August 30th and September 30th until the house sells.
  

18        And then it looks like a GMAC representative spoke
  

19   directly with Mr. Reed about this stop gap on August 1st.
  

20   Q.   And what does stop gap mean?
  

21   A.   A stop gap is an arrangement that's designed to allow the
  

22   borrower time to get the -- get the mortgage -- the loan back
  

23   into compliance and avoid foreclosure.
  

24            THE COURT:  What's the first entry on August 1st,
  

25   2008, "promise broken"?
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 1            THE WITNESS:  The -- according to the conversations
  

 2   that the borrower had with GMAC Mortgage, GMAC Mortgage's
  

 3   expectation was that the borrower was going to fax the signed
  

 4   agreement and deliver the 3,000 dollar down payment on August
  

 5   1st.  It didn't happen that way.
  

 6   Q.   Is a stop gap the same thing as a loan modification?
  

 7   A.   No, it's not the same thing.  It's not -- it doesn't
  

 8   change the terms of the loan or the -- the maturity date of the
  

 9   loan or anything like that.  It just -- it just allows the
  

10   borrower time to bring the loan back current.  There aren't --
  

11   there aren't any sort of grace periods in it or anything like
  

12   that.  It's just set up to get things done on an exact schedule
  

13   and if things are done on that exact schedule, then the
  

14   foreclosure is stalled.  It's not -- we don't withdraw the
  

15   foreclosure or stop it but we'll hold off -- hold off on it,
  

16   while they -- while the borrower is making payments in
  

17   accordance with the strict agreement.
  

18            THE COURT:  Let me ask you, on the entries for July
  

19   31st, 2008 --
  

20            THE WITNESS:  Uh-hum.
  

21            THE COURT:  -- so I see the "Please see e-mail
  

22   referencing this loan number for a stop gap plan with 3,000
  

23   down today via WUQC."  Do you know what the WUQC is?
  

24            THE WITNESS:  I do not.  I don't know off the top of
  

25   my head.
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 1            THE COURT:  And then it says, "7K" -- 7,000 -- "on
  

 2   August 30th and September 30th until house sells."
  

 3            THE WITNESS:  Uh-hum.
  

 4            THE COURT:  Is it your understanding from this that
  

 5   the Reeds were supposed to pay 7,000 dollars on August 30th and
  

 6   September 30th in lieu of whatever regular mortgage payments
  

 7   that were due?
  

 8            THE WITNESS:  Yes.  And it really was -- in fact, if
  

 9   you'll look one day forward on the notes that were reflecting
  

10   the actual conversation with the borrower, it's not just -- it
  

11   wasn't just until the house sells, it was that he was supposed
  

12   to pay the 3,000 dollars immediately and installment amounts of
  

13   7,000 dollars for six months.
  

14            And on that day when he talked with the GMAC
  

15   representatives, the notes indicate that they proposed to go
  

16   over the financials of it and essentially discuss, you know,
  

17   whether he could afford it, what kinds of resources he had but
  

18   that he indicated that because he was trying to sell the house,
  

19   he had no need to go over the financials.  He just wanted time
  

20   for a sale that was in progress to get finalized.
  

21            THE COURT:  Where do you see that?
  

22            THE WITNESS:  Late in the -- towards the bottom of
  

23   the -- I'm sorry, August 1st notes it says, "Justification for
  

24   resolution chosen is able to provide listen agreement that
  

25   qualify for one month plan to give time for sale" -- I don't
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 1   know what SPO but they mean sale -- maybe it means sale
  

 2   proposed or something like that -- "to get finalized."
  

 3            Up towards the top, it indicate -- like the -- I guess
  

 4   it's -- the first note that has -- that says note in the third
  

 5   column, the last column says, "Ask customer about resources,
  

 6   savings, 401(k), IRA, family, friends, church group.  Customer
  

 7   stated no resources available to reinstate the account."  It
  

 8   indicates that, "We advised of the terms and the payment
  

 9   options, that there's no grace period in this agreement, late
  

10   fees and talked to him about credit implications and what a
  

11   potential future breach would mean for the foreclosure
  

12   process."
  

13            Then it -- further down it talks about that we took
  

14   the borrower's financials, that the deposit amount would be
  

15   3,000 dollars, that the installment amount would be 7,000
  

16   dollars, that the term of the plan would be six months.
  

17            And this note that says, "Surplus is 125 dollars," my
  

18   understanding is that means that if he made the -- all of the
  

19   required payments, the 3,000 and all of the 7,000 dollar
  

20   payments, he would have an excess of 125,000 dollars over what
  

21   was required to make up the total of what's due at this point.
  

22            THE COURT:  Okay.  Go ahead.  Ms. Hager, go ahead.
  

23            MS. HAGER:  Yes.
  

24   BY MS. HAGER:
  

25   Q.   And was a forbearance agreement generated and sent to the
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 1   borrower?
  

 2   A.   It was.
  

 3   Q.   And can you take a look at what was marked as Exhibit YY?
  

 4   A.   Yes.
  

 5   Q.   Do you recognize that document?
  

 6   A.   Yes.  This --
  

 7   Q.   Was --
  

 8   A.   I'm sorry.
  

 9   Q.   Was this a document that was printed from the debtors
  

10   system of record?
  

11   A.   It was.  This was -- this is called a foreclosure
  

12   repayment agreement.  It would have -- it was faxed to the
  

13   borrower -- sent to the borrower after this conversation on
  

14   August 1st where all of the terms are laid out.
  

15            THE COURT:  How do you know it was faxed to him on
  

16   August 1st?
  

17            THE WITNESS:  Because it's dated August 1st up here.
  

18   And this is a letter that would be automatically generated by
  

19   the system based on the notes that the servicing representing
  

20   is entering into the system on August 1st.
  

21   Q.   Is this a business record that's kept in the ordinary
  

22   course?
  

23   A.   Yes, it is.  This was pulled from our XNet system that
  

24   keeps copies of correspondence that goes out to borrowers.
  

25   Q.   And was it GMAC Mortgage's regular practice to create and
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 1   maintain this document?
  

 2   A.   Yes.
  

 3            MS. HAGER:  Your Honor, I would like to move the
  

 4   admission of Exhibit YY.
  

 5            MR. REED:  Your Honor, I object.
  

 6            THE COURT:  Overruled.  Document -- Exhibit YY is in
  

 7   evidence.
  

 8   (Foreclosure Repayment Agreement was hereby received into
  

 9   evidence as Trust's Exhibit YY, as of this date.)
  

10   Q.   If you could turn to Exhibit ZZ.
  

11   A.   Yes.
  

12   Q.   Do you recognize this document?
  

13   A.   I do.  This is the last -- this is what is the same thing
  

14   as the last page of Exhibit YY, only this is the signature page
  

15   that Mr. Reed signed on August -- it looks like August 8th,
  

16   2008 and returned to GMAC Mortgage.  And simultaneously or
  

17   almost simultaneously, he would have -- he returned the 3,000
  

18   payment -- down payment.
  

19   Q.   And for our purposes today, was this document printed from
  

20   the debtors system of record?
  

21   A.   Yes, this came out of our imaging system which is called
  

22   Looking Glass and that's the system that actually saves things
  

23   that we scan an image into the system.  So when this came in
  

24   from Mr. Reed, we did countersign it and scan it into our
  

25   system.
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 1   Q.   And is this a business record that's kept in the ordinary
  

 2   course?
  

 3   A.   Yes, it is.
  

 4   Q.   Was it GMAC Mortgage's regular practice to create and
  

 5   maintain this document?
  

 6   A.   Yes, it was.
  

 7   Q.   And it was GMAC Mortgage's practice to maintain the
  

 8   signature page in its system of record, is that right?
  

 9   A.   Yes.
  

10   Q.   Okay.
  

11            MS. HAGER:  I'd like to move the admission of Exhibit
  

12   ZZ.
  

13            MR. REED:  I object.
  

14            THE COURT:  Overruled.  Exhibit ZZ is in evidence.
  

15   (Signature page of Foreclosure Repayment Agreement was hereby
  

16   received into evidence as Trust's Exhibit ZZ, as of this date.)
  

17            THE COURT:  Let me ask a couple of questions.
  

18            THE WITNESS:  Uh-hum.
  

19            THE COURT:  In the upper right portion of Exhibit ZZ
  

20   or -- is some handwriting.  It looks like "Received 8/8/08."
  

21            THE WITNESS:  Yes.
  

22            THE COURT:  "Mailed from GMAC 8/4/08."  Do you know
  

23   who that handwriting is?
  

24            THE WITNESS:  I don't know but I would think that it
  

25   would be the person who scanned it into the system.
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 1            THE COURT:  All right.  And there is a completed
  

 2   signature on the servicer line with a date of 9/4/08.  Do you
  

 3   know who that is?
  

 4            THE WITNESS:  I don't know the name and it's a little
  

 5   hard to read but it should be -- it's a GMAC employee.
  

 6            THE COURT:  Do you know whether the countersigned
  

 7   agreements or YY is the agreement and ZZ is the signature page,
  

 8   it shows two signatures on it.  Do you know whether a copy of
  

 9   the fully signed agreement or at least of the signature page
  

10   was returned to the Reeds?
  

11            THE WITNESS:  No, it wouldn't have been our practice
  

12   to do that.
  

13            THE COURT:  Well, when I read the above the servicer
  

14   signature line, "Upon receipt of the signed agreement, we as
  

15   the servicer will also execute to indicate our concurrence with
  

16   this agreement."  If a copy of it isn't mailed to the borrower
  

17   how are they supposed to know that GMAC has concurred with the
  

18   agreement?
  

19            THE WITNESS:  Well, my understanding is that based on
  

20   the telephone conversations that they have, the terms of the
  

21   agreement are fully laid out in the telephone conversations,
  

22   the dates and all of the implications of not meeting those
  

23   dates.
  

24            If the borrower were to call and ask for a copy of YY,
  

25   after it was sent to them or ask for a copy of YY and ZZ after
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 1   we had it, we certainly would have sent it back to him but it
  

 2   wasn't the regular practice of GMAC to mail those back.
  

 3            So when we received the document and countersigned it
  

 4   and put it into our system, we immediately stopped the
  

 5   foreclosure efforts in the anticipation of receiving the
  

 6   payments according to the agreement.
  

 7            THE COURT:  Okay, go ahead.
  

 8   BY MS. HAGER:
  

 9   Q.   Does it state anywhere in Exhibit YY that statements or a
  

10   coupon book would be sent?
  

11   A.   No, and I have no knowledge of any kind of coupons being
  

12   mailed out on any of the -- that type of item and it -- it
  

13   really wouldn't be a coupon situation because it's not changing
  

14   the terms of the loan.  It's a very short-term thing.  It's
  

15   just trying to help a person regain their compliance with the
  

16   loan.
  

17   Q.   And can you explain the note on August 11th, 2008, the
  

18   last line of the notes on that date?
  

19   A.   Where it says "Repaid plan late, phoned" or "Plan grace
  

20   extended"?
  

21   Q.   Sorry, on the August 11th --
  

22   A.   Oh, I'm sorry, I went to 13th.
  

23   Q.   Right, August 11th, the last line, "Plan grace".
  

24   A.   Yeah, as I said before, the expectation was when -- when
  

25   the GMAC representative spoke with Mr. Reed on the 1st, the
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 1   expectation was that the funds were to be immediately forwarded
  

 2   to GMAC.  Essentially, we would have expected to get them on
  

 3   the 1st.  That didn't happen, and so we followed up with a
  

 4   phone call to say what's happening with that payment, we're
  

 5   expecting that payment, can -- you know, basically, can we go
  

 6   forward with this forbearance agreement.
  

 7            THE COURT:  When was the phone call?
  

 8            THE WITNESS:  August 13th.
  

 9            THE COURT:  Okay.  And what is -- for the last August
  

10   11th entry, in the second column, the code RPE?
  

11            THE WITNESS:  I -- I am not certain.  Oh, but I'm
  

12   guessing now.
  

13            THE COURT:  Don't guess.  We don't want guesses.
  

14            THE WITNESS:  Okay.
  

15            THE COURT:  I can guess too.
  

16            THE WITNESS:  But the note says "Plan grace extended
  

17   to August 18th", so we essentially said -- you know, we called
  

18   the next day and we said we haven't gotten this 3,000-dollar
  

19   payment, are you going to send it; we'll accept it up till
  

20   August 18th.
  

21            THE COURT:  Okay.
  

22   Q.   And on August 18th, were the documents received from the
  

23   Reeds?
  

24   A.   They were, and the note says "Received executed documents,
  

25   completed August 18th".
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 1   Q.   And was the required down payment of 3,000 dollars made?
  

 2   A.   Yes, it was.  It -- and right above that it says "Repay
  

 3   deposit received".
  

 4            THE COURT:  Where was that?  I'm sorry.
  

 5            THE WITNESS:  On August 18th.
  

 6   Q.   On August 20th --
  

 7            THE COURT:  Hold on; I don't see that --
  

 8            MS. HAGER:  I'm sorry.
  

 9            THE COURT:  -- yet.  I want --
  

10            THE WITNESS:  Oh, there are a lot of notes on --
  

11            THE COURT:  There are, and we're roughly how many
  

12   lines from the bottom, on August 18th?
  

13            THE WITNESS:  It's about eight lines from the bottom
  

14   on August 18th, and it happens to be in capital letters, so it
  

15   kind of stands out, "Received executed documents, completed
  

16   August 18th, 2008".
  

17            THE COURT:  Okay.  I see that.
  

18            THE WITNESS:  And right above that it indicates "Repay
  

19   deposit received", and that -- that means the 3,000 dollars.
  

20            THE COURT:  All right.  Do you know what the next
  

21   August 18th entry means?
  

22            THE WITNESS:  It -- it means that there's a Social
  

23   Security change -- number change.  And a little bit further
  

24   down it says "Advised by borrower 1", and that would be Mr.
  

25   Reed, "Social Security number incorrect, updated per credit
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 1   report".  So it seems like somewhere, either on -- somewhere we
  

 2   had indicated an incorrect Social Security number and corrected
  

 3   it.
  

 4            THE COURT:  All right.  Go ahead, Ms. Hager.
  

 5   BY MS. HAGER:
  

 6   Q.   On August 20th, on the next page, six lines down, can you
  

 7   explain that note that starts with "Reason"?
  

 8   A.   That is -- you can see it's a fore -- it's reporting about
  

 9   foreclosure activity.  And it says that the motion for summary
  

10   judgment was -- has been adjourned.
  

11   Q.   And on September 1st, can you explain that note?
  

12   A.   "Promise broken, September 1st, 2008"; that -- that means
  

13   that the scheduled payment on the repayment plan that had been
  

14   due on September 1st was not made.
  

15   Q.   So what happened to the forbearance agreement at that
  

16   point?
  

17   A.   Well, we reached out to him on September 3rd.  It
  

18   indicates "Called, delinquent repay".  And then there's the
  

19   note that we received, the sign agreement -- the signed
  

20   agreement.  But there were no further payments made on -- on
  

21   this repayment agreement.
  

22   Q.   Now, in May -- on May 10th, 2009, can you explain the
  

23   first entry?
  

24   A.   Yes.
  

25            THE COURT:  Can you hold on a second?  Where is it?
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 1            MS. HAGER:  May 10th, 2009.
  

 2            THE COURT:  All right.  Are you ready, Mr. Reed?
  

 3            MR. REED:  I am getting there.  Okay.
  

 4            THE COURT:  All right.  Go ahead.
  

 5   A.   On May 10th, he was -- and you'll see that he's still
  

 6   delinquent; we're getting ready to start a foreclosure again.
  

 7   But he was approved for a permanent loan modification on -- on
  

 8   May 10th, 2009.  And then -- and the note goes on to explain
  

 9   the exact terms of it.  There was a contribution of 310 dollars
  

10   due on May 25th.  The -- the unpaid balance was adjusted.
  

11   The -- it looks like the escrow -- it looks like the escrow was
  

12   adjusted as well.  The interest rate was reduced from 6.375 to
  

13   4.375.  The term was extended so that the maturity date would
  

14   now be out to 2049.  The payments went down a little bit, the
  

15   principal and interest payments.  The principal interest taxes
  

16   and -- and insurance also went down by, it looks like, about
  

17   3,000 dollars, 3,200 dollars.  So it indicates that we tried to
  

18   contact him.  We weren't able to contact him, but the -- the
  

19   loan mod was approved.  So it was sent out to him and -- and he
  

20   was approved for it.
  

21   Q.   Can you explain the note on July 9th, 2009?
  

22   A.   That indicates that we never received the executed loan
  

23   mod docs back.
  

24            THE COURT:  Looking back to the May 10th, 2009 --
  

25            THE WITNESS:  Um-hum.
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 1            THE COURT:  -- the entries about the loan
  

 2   modification.  Are there entries before that about negotiations
  

 3   or discussion about loan modification with Mr. Reed?
  

 4            THE WITNESS:  Let me see.
  

 5            THE COURT:  I mean, I see the entry for May 7th,
  

 6   "LMT"; I assume that's a loan modification.
  

 7            THE WITNESS:  Well, I -- you know --
  

 8            THE COURT:  "Solution pursued; completed 5/7".
  

 9            THE WITNESS:  Oh, yeah, and -- and it also indicates
  

10   that we received a completed financial package from the
  

11   borrower on --
  

12            THE COURT:  Okay.
  

13            THE WITNESS:  -- May 7th.
  

14            THE COURT:  Are there any entries before May 7th to
  

15   indicate that a loan modification was proposed, applied for,
  

16   discussed, anything of that sort?
  

17            THE WITNESS:  You know, the earlier ones on May 7th
  

18   are indicating that -- that we're -- that we want to consider
  

19   it.
  

20        (Pause)
  

21            MS. HAGER:  If I could direct the witness' attention
  

22   to two different entries; one is on March 31st, 2009, and the
  

23   other April 7th, 2009.  Are either of those helpful in
  

24   answering the Judge's question?
  

25            THE COURT:  Well, I see the April 7th entry, "Home
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 1   affordable modification program sent to borrower".  That's on
  

 2   April 7th.
  

 3            THE WITNESS:  Yeah, I can't tell, honestly, from the
  

 4   later notes, why, specifically, the borrower sent in a
  

 5   financial package.  But it's clear that we received a financial
  

 6   package and therefore approved him for -- for a permanent loan.
  

 7            THE COURT:  So this was a HAMP modification?
  

 8            THE WITNESS:  I -- actually, if I recall, I think it
  

 9   was not --
  

10            THE COURT:  Okay.
  

11            THE WITNESS:  -- a HAMP modification.  I think -- I
  

12   have to find the notes, because my memory was that it wasn't a
  

13   HAMP modification.  But --
  

14            THE COURT:  Okay.
  

15            THE WITNESS:  -- I'm not reading that in the notes so
  

16   much.
  

17            THE COURT:  Is there a written agreement that reflects
  

18   an agreement between GMAC and the Reeds for a loan modification
  

19   on the terms you've identified?
  

20            THE WITNESS:  No, there's not, because we received a
  

21   financial package and we -- we would have sent -- sent a loan
  

22   modification offer out to him.  We never received anything
  

23   executed back from him.
  

24            THE COURT:  Are there any -- are there exhibits that
  

25   reflect the proposed loan modification that was sent to the
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 1   Reeds?  In other words, these notes reflect terms.  One would
  

 2   presume they were set forth in a writing that was sent to the
  

 3   Reeds.  Is that correct or incorrect?
  

 4            THE WITNESS:  One would presume, but I do not have
  

 5   that document with me.  I'm not saying that it -- that it
  

 6   doesn't exist, but I -- I haven't pulled that document.
  

 7            THE COURT:  So for April -- excuse me, May 10th, 2009,
  

 8   there are some entries that are all caps, maybe eight, nine
  

 9   lines from the bottom.
  

10            THE WITNESS:  Um-hum.
  

11            THE COURT:  "Modification approved".  I don't know
  

12   what INV is.
  

13            THE WITNESS:  By investor.
  

14            THE COURT:  Okay.  "Completed 5/10/09".
  

15            THE WITNESS:  Um-hum.
  

16            THE COURT:  Is there any indication who the investor
  

17   is?
  

18            THE WITNESS:  No, not in these notes.
  

19            THE COURT:  Where would one look if you wanted to see
  

20   who the investor was?
  

21            THE WITNESS:  If I wanted to see who the investor was
  

22   at that time, I would be able to pull up the screen on -- on
  

23   our search system and see it.  I don't have that in front of me
  

24   today.
  

25            THE COURT:  Go ahead, Ms. Hager.
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 1            Do you know who owned the loan in May 2009?
  

 2            THE WITNESS:  I would have to -- I -- I think I might
  

 3   have -- have indicated that in my declaration, because I -- I
  

 4   know that at some point in 2009 RFC started to own the loan,
  

 5   but I -- off the top of my head I don't know the answer.
  

 6            THE COURT:  Okay.  Go ahead, Ms. Hager.
  

 7   BY MS. HAGER:
  

 8   Q.   The loan modification that you were just discussing, for
  

 9   May of 2009, that was never effectuated at that rate?
  

10   A.   No.
  

11   Q.   And could you explain the note on July 13th, 2009,
  

12   relating to the loan modification?
  

13   A.   Yes.  Because we didn't receive the documents or the
  

14   funds, we denied the loan modification.
  

15   Q.   Was another forbearance agreement subsequently offered to
  

16   Mr. Reed?
  

17   A.   Yes.
  

18   Q.   And can you explain the note on July 31st, 2009?
  

19   A.   Yes.  At that point, Mr. Reed -- the Reeds were approved
  

20   for what -- what we're calling a thirty percent payment
  

21   reduction campaign, and -- and we sent out a solicitation
  

22   inviting them to participate in that campaign.  Now --
  

23   Q.   And that was -- I'm sorry.
  

24   A.   I'm sorry.  The thirty -- I don't know -- off the top of
  

25   my head, what the exact terms of this thirty percent payment
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 1   reduction campaign were, but it would have been -- it was a
  

 2   program that GMAC would have, sort of, gone through its loans
  

 3   and -- and chosen people who were struggling to keep up with
  

 4   their loan, and -- and offered it to them.  It didn't require
  

 5   any kind of request from the borrower.
  

 6   Q.   And that kind of program that you just described, that's
  

 7   not a loan modification, is that right?
  

 8   A.   No, it's not a loan modification.
  

 9            THE COURT:  So on August 3rd, 2009, among the entries
  

10   is "BPO obtained".
  

11            THE WITNESS:  Um-hum.
  

12            THE COURT:  Is that a broker price opinion?
  

13            THE WITNESS:  Yes.
  

14   Q.   Were the Reeds approved for the thirty percent reduction
  

15   plan?
  

16   A.   Yes, they were.
  

17   Q.   And was that ever finalized?
  

18   A.   It -- it wasn't.  And I have to find the exact entry, but
  

19   my recollection is that they called -- that Mr. Reed called and
  

20   indicated that he couldn't make a payment until the end of the
  

21   month.
  

22   Q.   If you could look at the note on August the 6th, 2009, can
  

23   you explain that note?
  

24   A.   Yes.  "Frank", meaning Frank Reed, "called to advise that
  

25   they cannot make a payment.  But at the end of the month,
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 1   that's when he gets paid."  So because -- and then it indicates
  

 2   that the borrower was already set up on a stop gap, referring
  

 3   to this stop gap we had set up.  When we solicited him for
  

 4   the -- the payment reduction, we -- we did a stop gap just
  

 5   to -- to hold on to the foreclosure while we waited for him to
  

 6   respond.  When -- so when he did that, when he called in, we
  

 7   couldn't go forth with the -- the one that we had originally
  

 8   solicited him for.  But I believe that we -- yeah, if you look
  

 9   down at the -- the third line from the bottom on that page, he
  

10   was -- oh, it wasn't.  We -- I believe we tried to get him into
  

11   a non-HAMP trial modification.  That was -- he was approved for
  

12   that.  And if you go on to the next page, it indicates that he
  

13   was approved for that on August 13th of 2009.
  

14   Q.   And was that trial plan ever completed?
  

15   A.   No.  No, it wasn't, because the payments weren't made.
  

16            THE COURT:  Were any payments made?
  

17            THE WITNESS:  No.
  

18   Q.   And can you explain the notes on August 31st, 2009?
  

19   A.   "Repayment plan cancelled automatic".  Not only the
  

20   borrowers didn't make the payments, but instead, on the date we
  

21   would have been expecting a payment, he sent a fax asking if we
  

22   could accept a short payoff of 480,000 dollars and release the
  

23   lien in full, and we didn't accept that.
  

24   Q.   Was the 3,000 dollars that was paid by Mr. Reed, in
  

25   connection with the forbearance agreement, applied to his

12-12020-mg    Doc 7766-26    Filed 11/17/14    Entered 11/17/14 19:14:16     Sept. 16   
 2014 Hearing Transcript    Pg 158 of 209



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

RESIDENTIAL CAPITAL, LLC, et al. 158

  
 1   account?
  

 2   A.   No, the -- the way the forbearance agreement was set up,
  

 3   when we received the 3,000 dollars, it didn't equal one -- one
  

 4   monthly payment.  So it -- it couldn't be credited to the
  

 5   monthly payment.  Had he sent in the next 7,000 dollars, we
  

 6   would have credited one monthly payment, and then he would have
  

 7   had some more.  And each time he sent it in, when it added up
  

 8   to a monthly payment, we would have credited that monthly
  

 9   payment.  But because he never sent in the first 7,000-dollar
  

10   payment, he never reached on full monthly payment.  So that
  

11   3,000 dollars was placed in a suspense account.  And there were
  

12   never any additional payments made on the loan, so it never got
  

13   out of the suspense account, and the suspense account is now
  

14   with the current servicer.
  

15            THE COURT:  So September 9th, 2009, entry "LMT
  

16   BPO/Appraisal RAC Added", tell me what that means?
  

17            THE WITNESS:  It's -what's -- I'm sorry, what's the
  

18   date?
  

19            THE COURT:  September 9th, 2009.  The code in the
  

20   second column is LMT.
  

21            THE WITNESS:  Oh, I see, okay.
  

22            THE COURT:  And the entry, in all caps is with a
  

23   BPO -- which I understand to be broker price opinion -- slash,
  

24   Appraisal.
  

25            THE WITNESS:  It indicates that we received the broker
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 1   price opinion.
  

 2            THE COURT:  Was it an appraisal or broker price
  

 3   opinion?
  

 4            THE WITNESS:  I'm not sure that there's a difference.
  

 5            THE COURT:  Oh, there is.
  

 6            THE WITNESS:  Well, then, I'm not sure which it is.
  

 7            THE COURT:  Do you know -- do you know what value was
  

 8   placed on the property through the BPO or the appraisal in
  

 9   September of 2009?
  

10            THE WITNESS:  Not off the top of my head.
  

11            THE COURT:  Where would you look for that?
  

12            THE WITNESS:  We would -- we would have a copy of the
  

13   BPO in our system.
  

14            THE COURT:  How often do you get a BPO or an
  

15   appraisal?  I asked you about a prior entry on a BPO.
  

16            THE WITNESS:  I don't know -- I don't know that it's
  

17   necessarily done at a specific interval.  It would be done, I
  

18   think, if it's -- if it's considered to be stale when we're
  

19   making a new loss mitigation attempt.  And I -- I just -- I
  

20   don't know at what point they consider it to be stale.
  

21            THE COURT:  So the criteria for a HAMP modification,
  

22   the last step of the test is to compare the net present value
  

23   of the modified loan against the proceeds that could be
  

24   expected in a foreclosure.  Is that why a BPO or an appraisal
  

25   is obtained when you're doing a possible modification to see
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 1   what the value of the property is?
  

 2            THE WITNESS:  Right, to be sure that you're not --
  

 3   you're not extending beyond the value of the property.
  

 4   BY MS. HAGER:
  

 5   Q.   Can you explain the FRB consent order?
  

 6            THE COURT:  Are we moving away from the servicing
  

 7   notes?
  

 8            MS. HAGER:  I am.
  

 9   A.   Yes.  In 2011, GMAC Mortgage, ResCap and Ally Financial,
  

10   and actually other servicers as well, were under investigation
  

11   by federal regulators, including the Federal Reserve Board and
  

12   entered into -- the debtors and Ally entered into a consent
  

13   order in 2011 that basically the debtors agreed to set up
  

14   certain procedures that were designed to ensure future
  

15   compliance with servicing and foreclosure rules and
  

16   regulations.
  

17   Q.   And can you explain GMAC Mortgage's involvement with the
  

18   FRB foreclosure review process?
  

19   A.   Yes.  GMAC -- our involvement essentially was to provide
  

20   to an independent reviewer data from our servicing system.  So
  

21   we -- under the consent order, we were obligated to pay for
  

22   what was called an independent foreclosure review.  We hired
  

23   and paid for an independent reviewer and provided the servicing
  

24   data to them for the reviewer to review the files.
  

25   Q.   Did GMAC Mortgage come to an agreement with the consent
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 1   order regulators?
  

 2   A.   Yes, eventually.  In I believe it was June of 2013, we
  

 3   entered -- executed a term sheet with the regulators that at
  

 4   that point the independent foreclosure review was halted; there
  

 5   were no additional individual file reviews.  Money was placed
  

 6   in escrow that was intended to be for settlement funds.  And
  

 7   the independent foreclosure reviewer and the Federal Reserve
  

 8   Board looked at -- well, the independent consultant provided
  

 9   what they call a waterfall, which was basically identifying
  

10   where the -- where the borrowers who were in the eligible
  

11   population would be placed in the waterfall to identify the
  

12   payments they would receive.
  

13   Q.   And --
  

14            THE COURT:  Let me -- I'm going to put a stop to the
  

15   questioning about the independent foreclosure review.  During
  

16   the course of the debtors' Chapter 11 case, I became quite
  

17   familiar with the consent order.  And indeed, when the
  

18   modification to the consent order was negotiated, I had to
  

19   approve it on behalf of the debtor.
  

20            Based on the Court's prior order, the independent
  

21   foreclosure review or the modified consent order which was
  

22   approved for payment of a lump sum, has absolutely no bearing
  

23   on the issues in this proceeding.
  

24            The debtor and Ally entered into it without admitting
  

25   or denying any of the allegations.  The waterfall procedures
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 1   that were set up under the modified consent order under which
  

 2   payments were made have no bearing on any of the issues here.
  

 3   So we can shorten this proceeding.  I'm not going to -- I don't
  

 4   want any more questions from you, and I'm not going to permit
  

 5   any questions from Mr. Reed with respect to the Federal Reserve
  

 6   Board consent orders, the original or the modified order.
  

 7            MS. HAGER:  I only had two more questions relating to
  

 8   that, and that being the case, I have nothing further.
  

 9            THE COURT:  Okay.
  

10            MS. HAGER:  Thank you, Your Honor.
  

11            THE COURT:  Mr. Reed, cross-examination?
  

12            MR. REED:  Your Honor, I'm trying to find a document
  

13   to --
  

14        (Pause)
  

15            MS. HAGER:  Your Honor, if Mr. Reed lets us know what
  

16   he's looking for, we could --
  

17            MR. REED:  I'm trying to find the copy -- I thought it
  

18   was -- I thought it was in here -- of the complaint against
  

19   GMAC Mortgage that I filed in the state court action.  I
  

20   thought it was in with the --
  

21            I'm trying to find the date it was filed.
  

22            MS. HAGER:  I -- if I may?  I think that might have
  

23   been included with the proof of claim.  Do you have that, Mr.
  

24   Reed?
  

25            MR. REED:  I don't.  I don't.  I'm sorry.
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 1            THE COURT:  Mr. Reed, you filed your complaint against
  

 2   GMAC Mortgage on May 10th, 2010.  It's Exhibit D to your proof
  

 3   of claim.
  

 4            MR. REED:  Okay.
  

 5            THE COURT:  And you filed your amended complaint on
  

 6   January 6th, 2012, and that's Exhibit E to your claims.
  

 7   CROSS-EXAMINATION
  

 8   BY MR. REED:
  

 9   Q.   Good afternoon, Ms. Delehey.  We've seen each other an
  

10   awful lot, but never spoken.
  

11   A.   Good afternoon.
  

12            MR. REED:  What was the date, Your Honor, that that
  

13   action was filed?
  

14            THE COURT:  May 10th, 2010.
  

15        (Pause)
  

16   Q.   In your testimony you said you had to -- I can't remember
  

17   exactly what the question was, but your answer was you had to
  

18   take action for collateral that would be -- that GMAC's
  

19   collateral would be threatened.  Is that GMAC's collateral?
  

20   And what is the collateral?
  

21            MS. HAGER:  Objection to form.  And mischaracterizes
  

22   her testimony.
  

23            THE COURT:  Well, I think Ms. Delehey can handle it.
  

24   Overruled.
  

25   A.   Well, GMAC Mortgage is the servicer, so the investor's
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 1   collateral would be threatened.  We're -- as the servicer,
  

 2   that's our responsibility.
  

 3   Q.   Okay.  Can you show me in the notes any address or
  

 4   telephone number that you would have for me on or before -- two
  

 5   dates I'm trying to find:  before November of 2008 and after
  

 6   2008?
  

 7   A.   No, sir, I don't have those in the notes.  If I needed to
  

 8   get an address, what I would do is look it up on our Fiserv
  

 9   LoanServ system, and it would be in there.  It would indicate
  

10   the current address if I pulled it up.
  

11   Q.   Are you aware of any of the exhibits that have been
  

12   proposed to the Court that would indicate, at various points in
  

13   time, the telephone numbers or addresses that you had on record
  

14   for myself?
  

15   A.   Is there any way that --
  

16            THE COURT:  Answer that yes or no.  I mean -- it's not
  

17   a trick question.
  

18   A.   I mean, I don't have very many exhibits in front of me.
  

19   But we sent your foreclosure repayment agreement to an address
  

20   817 Matlack Drive, Morristown, New Jersey, on August 1st of
  

21   2008.  So that would have reflected our understanding of your
  

22   address at that date.
  

23   Q.   And that date was, again?  Could you repeat that?
  

24   A.   August 1st, 2008.
  

25        (Pause)
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 1   Q.   Do you have any other address in the records here in the
  

 2   court or in the notes that --
  

 3   A.   Not to my -- not to my knowledge because I don't -- I'm
  

 4   not aware that the notes would specifically have the address.
  

 5   Like I said, it would be in our system, but I don't have our
  

 6   system in front of me.
  

 7   Q.   Or phone number?
  

 8   A.   That would be in our system on any given date.
  

 9   Q.   Um-hum.
  

10   A.   Not today because we're not the servicer.
  

11   Q.   So the loan modification that was approved by the servicer
  

12   notes -- indicated by the servicer's notes 5/10/2009 --
  

13   A.   Yes.
  

14   Q.   -- I believe you testified that you sent -- or that the
  

15   company sent out the documents to be executed?
  

16   A.   Yes.  That's my understanding.
  

17   Q.   Is there anything in the notes that indicate telephone
  

18   contact about this particular transaction or proposed
  

19   transaction?
  

20   A.   I cannot find -- I don't see that.  Well, although it says
  

21   on May 15th of 2009 there's a note that says, "Send execution
  

22   documents completed 5/15/2009."  So that would indicate that we
  

23   had sent the documents out for execution.
  

24   Q.   But we don't know where.  There's nothing here --
  

25   A.   Not by looking at these notes, we don't, no, but we would
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 1   be able to tell that from looking at our system.
  

 2            MR. REED:  It's important, Your Honor, because I
  

 3   didn't live in that house.
  

 4            THE COURT:  Don't testify.  Ask your questions.
  

 5            MR. REED:  Okay.
  

 6   Q.   Do you know who Bernadette Daddazio (ph.) is?
  

 7   A.   I believe Bernadette Daddazio was a servicing -- an
  

 8   employee in GMAC Mortgage's servicing group or loss mitigation
  

 9   group, probably.
  

10   Q.   And is it your understanding Ms. Daddazio had the
  

11   authority to bind GMAC in a modification agreement on behalf of
  

12   an investor?
  

13   A.   I don't know exactly how to answer that.  I mean,
  

14   Bernadette Daddazio, her name is in here.  If you have a
  

15   particular entry you're talking about?  I see --
  

16   Q.   5/10/2009 seems to indicate it was approved by Ms.
  

17   Daddazio.
  

18   A.   I believe that that was sort of a -- there are also notes
  

19   that talk about submitted to the investor.  And so I can't
  

20   answer you today that Bernadette Daddazio made the decision on
  

21   behalf of the investor, 'cause there are things that say
  

22   "improved by investor," "recommended to investor".  So I
  

23   don't -- I just -- I don't necessarily know that she did
  

24   anything on behalf of the investor.
  

25   Q.   But it's your understanding that this -- this modification
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 1   was a valid offer to be accepted by me and bind the company to
  

 2   it?
  

 3   A.   Yes.  In response to a package that was sent in by you.
  

 4   Q.   But, again, we don't have any knowledge of where that
  

 5   package was sent?
  

 6            THE COURT:  She referred to a package sent in by you.
  

 7   A.   Um-hum.  We received a financial package from you.
  

 8   Q.   Oh, I'm sorry.
  

 9   A.   And that was what set off the loan mod application.
  

10        (Pause)
  

11   Q.   Would you look at the entry for May 15th, 2009; "Send
  

12   execution documents and then completed 5/15/09."  What is the
  

13   "completed 5/15/09"?
  

14   A.   It means that we sent the documents out for execution.  In
  

15   other words, that we sent them to the Reeds.
  

16   Q.   Because first -- the first entry then is "uncompleted" and
  

17   then below that "completed."
  

18   A.   Well, I guess that these are checklists that they have to
  

19   check off.  So, I guess, early in the day it was uncompleted
  

20   and then it was completed.
  

21   Q.   All right.
  

22        (Pause)
  

23   Q.   So in going back -- I think you -- this is your test -- on
  

24   May 7th, 2009 --
  

25   A.   Um-hum.
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 1   Q.   -- "completed financial package received".
  

 2   A.   Yes.
  

 3   Q.   What does that mean?
  

 4   A.   That's -- that's what I meant that we received a financial
  

 5   package from the Reeds.
  

 6   Q.   Do you approve a loan modification without having received
  

 7   a financial package?
  

 8   A.   No.  Not unless it's a particular program like, for
  

 9   example, that thirty percent reduction that we would solicit.
  

10   Q.   August 31st, 2009, the servicing notes, it indicates, and
  

11   I believe you testified that there was a fax sent in if you
  

12   would take a payoff for 480,000 dollars to release the lien.
  

13   Is there any record of where that -- the phone number or the
  

14   fax number that it was sent from?  Was there a cop -- and is
  

15   there a copy of that fax?
  

16   A.   There's no record of that here in these notes, but it may
  

17   be in our -- in our Looking Glass system.  It may be imaged in
  

18   there.  I don't know because I didn't look for that.
  

19   Q.   So the only date -- or, excuse me -- the only address of
  

20   contact that we have in the servicing notes is the 817 Matlack
  

21   Drive?
  

22   A.   Well, as I said, the servicing notes don't maintain a
  

23   record of -- of the address.  That's just not where they're
  

24   kept.  If a borrower notifies us that there's a change in
  

25   address, then we would change the address in our system and it
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 1   would be in our system.  It wouldn't -- the address wouldn't be
  

 2   entered into the servicing notes.
  

 3   Q.   So is there any proof, or record, that indicates a
  

 4   specific telephone number or my address that a communication
  

 5   took place that ties me to after No -- after November 2008?  In
  

 6   other words, like, you -- when you look at the business
  

 7   records, you see an address, unless there's other evidence,
  

 8   that says 817 Matlack Drive.  After November 2008, you can't
  

 9   say whether or not these correspondences were sent to any other
  

10   address or continued to stay -- being sent to 817 Matlack
  

11   Drive?
  

12            MS. HAGER:  Objection.
  

13            THE COURT:  Overruled.
  

14   A.   Well, look, as I've said, I -- the servicing notes are not
  

15   the source of the addresses where things were sent.  Anything
  

16   that was sent would be sent to the address of record.  There
  

17   are indications in the servicing notes that we received things
  

18   back from you at various times.  So that would suggest to me
  

19   that you received them from us and, therefore, that we sent
  

20   them to an address that worked.
  

21   Q.   I'm not quite sure they came from me.
  

22            THE COURT:  Don't interrupt, Mr. Reed.
  

23   A.   If you had made an inquiry about the -- you know, a
  

24   specific record of what addresses were on file for you in our
  

25   system over the years, we could have responded to that. But I
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 1   can't do it today off the top of my head or through these
  

 2   servicing notes.
  

 3            MR. REED:  Your Honor, I don't have anything further.
  

 4            THE COURT:  All right.  Any further questions, Ms.
  

 5   Hager?
  

 6            MS. HAGER:  Yes, Your Honor.
  

 7            MR. REED:  And these are -- her questions are within
  

 8   my --
  

 9            THE COURT:  Yes.  Just within the scope of what you
  

10   ask about.
  

11   REDIRECT EXAMINATION
  

12   BY MS. HAGER:
  

13   Q.   Was it GMAC Mortgage's practice to send correspondence to
  

14   homeowners at their residence?
  

15   A.   We would send it to them at their residence unless they
  

16   advised us that we were to send it to them at a different
  

17   address.
  

18   Q.   And if the borrower contacted GMAC Mortgage to indicate a
  

19   change of address or change of phone number, that would be
  

20   reflected somewhere in the records?
  

21   A.   It would be reflected in the servicing notes.
  

22   Q.   If GMAC Mortgage received correspondence back that was
  

23   marked "return to sender", would that be indicated somewhere in
  

24   the servicing notes?
  

25   A.   I believe it would, yes.
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 1   Q.   In your review, did you notice any such entries?
  

 2   A.   No.  I didn't notice that.  And, in fact, I looked for
  

 3   that because I noticed that there was -- there were a lot of
  

 4   entries where we had sent out letters and received no
  

 5   responses.  So I specifically looked to see whether there was
  

 6   some indication that those were being returned unread.  And I
  

 7   see no indication that that happened.
  

 8   Q.   Okay, thank you.
  

 9            THE COURT:  All right, you're excused.
  

10            THE WITNESS:  Thank you.
  

11            THE COURT:  Does the Trust have any other witnesses?
  

12            MS. HAGER:  No, Your Honor.  Borrower Trust rests.
  

13            THE COURT:  All right.  Mr. Reed, you have an
  

14   opportunity briefly to present any rebuttal evidence that you
  

15   wish.  So that would have to respond to -- for example, since
  

16   they only had one witness, if there's evidence you want to give
  

17   in response to what Ms. Delehey said, you can do that now.  You
  

18   don't have to, but I just want to make clear to you, you have
  

19   that right.
  

20            MR. REED:  Your Honor, the first piece of evidence
  

21   that I would --
  

22            THE COURT:  If you're going to give evidence, you got
  

23   to do it --
  

24            MR. REED:  Oh.  Yes.
  

25            THE COURT:  -- from the witness stand.
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 1            MR. REED:  Sorry.  Um-hum.
  

 2        (Pause)
  

 3            THE COURT:  And you're still under oath, so you don't
  

 4   get sworn again.
  

 5            MR. REED:  The piece of evidence that I wanted to
  

 6   refer to and testify about is not here; it's in the -- it's the
  

 7   complaint that was filed in New Jersey, May 10th complaint.
  

 8            THE COURT:  Your complaint?
  

 9            MR. REED:  Yes, Your Honor.
  

10            THE COURT:  I'm going to have our reporter hand you a
  

11   copy of the complaint that you filed on May 10th, 2010; it's
  

12   printed both sides of the page, so you have to look at the
  

13   other side.  So, what, Exhibit D to the proof of claim.
  

14            MR. REED:  For the record, I'd like to point out, Your
  

15   Honor, that the complaint was filed May 10th.  I had retained
  

16   counsel regard (sic) my relationship with GMAC, prior to May
  

17   10th, as you must realize that drafting and filing a complaint
  

18   doesn't happen in the same day.
  

19            I'm confused about the testimony in the record,
  

20   because, as you indicated yourself yesterday, when you retain
  

21   an attorney, you typically stop communicating with the mortgage
  

22   company, which I -- from my recollection, I did.
  

23            Mr. Walters took over the representation from me
  

24   earlier than May.  In the complaint, I can only say that the
  

25   address of our house where I was living in Virginia is on the
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 1   complaint, and it was given to GMAC; I at least would know by
  

 2   service for Mr. Walters.
  

 3            But I am -- I'm confused, and I have to say it for the
  

 4   record, by the offer for 480,000 dollars.
  

 5            THE COURT:  No, that note suggests that you made an
  

 6   offer --
  

 7            MR. REED:  I understand that.
  

 8            THE COURT:  -- not that they made an offer.
  

 9            MR. REED:  I understand that --
  

10            THE COURT:  Okay?
  

11            MR. REED:  -- Your Honor  What I'm -- I cannot
  

12   explain -- they say on the record that I submitted a financial
  

13   package to the mortgage company.  Whether this weighs against
  

14   me or not -- I don't know what to tell you.  I don't recall
  

15   submitting a financial package to the mortgage company.  I
  

16   don't recall having communications with the mortgage company.
  

17   After the dismissal in 2009, I received a letter of dismissal
  

18   from the mortgage company, in the mail sent to me in Virginia.
  

19   I don't recall ever receiving any documents whatsoever, or
  

20   phone calls.  And I don't know what to make of it.
  

21            Your Honor knows that there was an individual in my
  

22   home, from November on, who was -- I don't know how to describe
  

23   him, and I never could divine the intentions on my property
  

24   clearly.  I believe, if I would have known about a
  

25   modification, that we would have worked towards it and accepted
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 1   it.  I do not understand it.  I don't -- this is the first I'm
  

 2   aware of it.
  

 3            If it was sent to me in Virginia and I didn't see it,
  

 4   I don't know what to say.  I just -- today as I sit here right
  

 5   now, I'm surprised by it, especially in light of the fact that
  

 6   I had Mr. Walters involved.  That's it, Your Honor.  And I
  

 7   don't --
  

 8            THE COURT:  Okay.  Anything else you want to add?
  

 9            MR. REED:  I don't think so.
  

10            THE COURT:  All right.  Cross-examination?
  

11   CROSS-EXAMINATION
  

12   BY MS. HAGER:
  

13   Q.   Mr. Reed, during the time you were living in Virginia, was
  

14   your mail being forwarded from Matlack to your residence in
  

15   Virginia?
  

16   A.   I don't know.
  

17   Q.   And on August 6th, 2009, among other times, there are
  

18   entries that you called and spoke with GMAC or that GMAC called
  

19   and spoke with you.  Do you deny having any telephone
  

20   conversations with GMAC Mortgage --
  

21   A.   I don't --
  

22   Q.   -- during this particular time period?
  

23   A.   Yeah, I don't remember them, and that's the truth.  I
  

24   don't remember them.
  

25   Q.   All right.  Thank you.
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 1            THE COURT:  All right.  Okay, you're excused as a
  

 2   witness.
  

 3            All right.  I have to ask you again, do you rest?
  

 4            MR. REED:  Yes.
  

 5            THE COURT:  Okay.  All right, I'm not sure that the
  

 6   recording picked it up, but I asked Mr. Reed whether he --
  

 7            Why don't you go back to your other place at the
  

 8   counsel table there and I'll ask you again.
  

 9            All right, Mr. Reed, do you rest?
  

10            MR. REED:  Yes, Your Honor.
  

11            THE COURT:  All right, thank you.
  

12            All right, both sides have rested.
  

13            I have a lot of evidence and material to consider.
  

14   We've had a two-day evidentiary hearing.  I don't believe I
  

15   would benefit from having closing argument now.  There was
  

16   quite extensive briefing before the hearing, opening statements
  

17   by Mr. Reed and Ms. Hagerty (sic).  So I don't feel the need to
  

18   have closing statements, but what I will do -- what I'm
  

19   prepared to do, if the parties desire it, is listen to no more
  

20   than ten minutes from each of you.  I think I have quite
  

21   extensive notes and I've got to review a lot of these exhibits
  

22   more closely.
  

23            But, Mr. Reed, and you could do it right from where
  

24   you're sitting, if you want to speak for up to ten minutes,
  

25   I'll permit you to do that.
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 1            MR. REED:  I won't burden you with nearly that, Your
  

 2   Honor.
  

 3            THE COURT:  Okay.
  

 4            MR. REED:  Just a few comments.  I believe that there
  

 5   are two wrongful -- distinct wrongful occurrences that have
  

 6   harmed me:  the first one is the foreclosure filing itself, and
  

 7   the second is the -- I guess, the lingering of the lis pendens
  

 8   on the public record, beyond the dismissal of the foreclosure.
  

 9   We've discussed extensively, as you indicate, the various
  

10   theories and proofs relating to those wrongful -- or, I
  

11   believe, wrongful occurrences.  I also believe we attempted to
  

12   put in the record that there were significant efforts to
  

13   mitigate and manage all the circumstances surrounding the
  

14   occurrences and subsequent to them, in good faith.
  

15            Until moments ago I was under the impression that
  

16   there was no attempts beyond our original meeting with the
  

17   individual, Mr. Folweiler, and the communications that took
  

18   place at that time.  Perhaps it has come after I vacated the
  

19   property; cannot say.  But perhaps it compounded the situation.
  

20            Your Honor, I've been as forthright and honest as I
  

21   can be, at times aggravating this Court with the slowness,
  

22   even, of my thoughts and searching through my documents for
  

23   either proofs or things that I relied on in my understanding of
  

24   the situation as I experienced it, because I wanted to convey
  

25   to the Court, for whatever end result you judge, what I believe
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 1   to have been the truth of the matter, for your sincere and
  

 2   honest and professional consideration.
  

 3            I'd like to thank the Court for its consideration and
  

 4   patience with me, except for when you yell at me.  And
  

 5   hopefully I will never see the inside of a bankruptcy court
  

 6   again, which is part of the reasons I'm here, Your Honor:  so
  

 7   that I personally don't need to appear before a bankruptcy
  

 8   judge.
  

 9            Thank you for your consideration.
  

10            THE COURT:  All right, thank you.
  

11            Ms. Hager, I misspoke your name the last time I
  

12   addressed you, and I apologize --
  

13            MS. HAGER:  Yeah, but I'll let --
  

14            THE COURT:  -- for that.
  

15            MS. HAGER:  -- that go.
  

16            THE COURT:  Okay..
  

17            MS. HAGER:  Thank you.  It was better than my maiden
  

18   name, whichever one you so mispronounced.
  

19            Your Honor, at the outset of this two-day hearing, I
  

20   stood up here and did my opening and talked about the burden of
  

21   proof being on Mr. Reed to prove his claims by a preponderance
  

22   of the evidence, except for the singular claim for punitives,
  

23   which must be proven by the higher clear-and-convincing
  

24   standard.  Simply, he had the burden.  He hasn't met that
  

25   burden.  He hasn't shown GMAC Mortgage's responsibility through
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 1   admissible evidence or witness testimony.  There's insufficient
  

 2   proofs to warrant an allowable claim versus GMAC Mortgage or
  

 3   RFC.  Therefore, Mr. Reed's demand for any, let alone
  

 4   extraordinary, damages against GMAC Mortgage or RFC must be
  

 5   denied on account of substantial lack of proof.  Thank you.
  

 6            THE COURT:  Okay.  Thank you very much.
  

 7            All right, we're adjourned.  I'm obviously taking the
  

 8   matter under submission and in due course will issue a written
  

 9   order or decision.  Just so we're clear, I mean, what this
  

10   proceeding was about, in the prior ruling of the Court, I
  

11   determined that the Reeds' claims and the Trust's objections
  

12   raised a contested matter.  I sustained the objection in part,
  

13   overruled it in part.  And the purpose of this proceeding --
  

14   and there were pre-trial orders that were entered permitting
  

15   discovery -- was to have an evidentiary hearing to fix the
  

16   amount of the Reeds' claims.  And that is what I view the task
  

17   before me.
  

18            I appreciate the efforts of all the counsel and
  

19   Mr. Reed.  And I recognize that it's difficult for any pro se
  

20   party, but you still -- given some leeway, still have to abide
  

21   by the Rules of the Court.
  

22            So, thank you all.  And in due course I will have a
  

23   ruling.  We're adjourned.
  

24            MS. HAGER:  Thank you, Your Honor.
  

25        (Whereupon these proceedings were concluded at 5:06 PM)
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