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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Case No. 12-12020 (MG)

RESIDENTIAL CAPITOL, LLC, etal.,
CHAPTER 11

N N N N i N

Debtors.

MOTION FOR RECONSIDERED FOR CAUSE OR REHEARING BORROWER
CLAIM 1574 TO REINSTATE SEVENTY - FIFTH OMNIBUS OBJECTION
DOC.# 7803 AND DOCKET NO. 7800 ORDER SUSTAINING BORROWER
CLAIMS TRUST OBJECTION TO CLAIM 1574 FILED BY RAINER P.
WARNER APPEALL AND STATES AS FOLLOWS:

BASIS FOR RECONSIDERATION OF CLAIM NO0.1574
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Comes now RAINER P. WARNER, moves this’ Honorable Court to reconsider its
decision on claim [#1574] upon the presentation of new evidence [Exhibit G] which
prompted a quick response to (ECF Doc #7727) which was electronically mailed six days
before the scheduled hearing. Although filed on the 13THN6v 2014 Warner’s court
document #7782 [Exhibit H] could not have been brought to the attention of the Court
earlier, respectﬁllly representing the following to this Court:

BASIS FOR RECONSIDERATION OF CLAIM N0.1574

PRELIMINARY STATEMENT

1. ; Mr. Warner after reviewing the Trust reply and Exhibit G. found
many inconsistencies in the foreclosure inspections, BPO’s, and property vacancies. The
evidence will show that the property was never vacant and locked. Mr. Warner recognize
that the Trust succeeded at putting forward additional evidence that should have been
introduced in its initial réply but did not. Hine v. Overstock.com, 380 Fed.App. 22, 25 (2d
Cir. 2010) |

2. Mr. Warmer also noticed the possibility that the Trust may ha{'e
pursued books and records from another property which Warner owned, and was in
foreclosure with GMAC simultaneously as based on the (Horst Supp. Ex. B. The
relevant property is located at 1180 Flintock Avenue Southeast, Palm Bay, Florida
32909-4707) (the “Property”). (Horst Supp. Ex. B.) Doc #7800 [Exhibit F. Pg 2
ORDER SUSTAINING RESCAP BORROWER CLAIMS TRUST’S OBJECTION].

Stevens v. Miller , 676 F.3d 62, 67 (2d Cir. 2012) F.R. Civ. P. 60 (1) (2).
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3. The Trust filed an reply to several claims including the expediently

filed Claim on November 7, 2014, (the “Reply,” ECF Doc. # 7727), s.upported by a

supplemental declaration of Ms. Horst (“Supplemental Horst Declaration,” ECF Doc. #

7727-1). The Court held a hearing on November 13, 2014 and took the Objection to the

Claim under submission.

4, On 7 November 2014 Mr.Warner electronically received Court
Docket: #7727 Document Name: ResCap Borrower Claims Trust's Omnibus Reply in
Support of its Seventy-Fifth Omnibus Objection to Claims (No Liability Borrower
Claims) as to Claim Nos. 1574, 2761, 3702, 4118, 4128, 5653, 5892,'and 5970

Date Filed: 11/7/2014 Related Documents [5] 7794, 7784, 7759, 7740, 7552

5. | Court document #7782 Mr. Warner submitted a Response to
ResCap Borrower Claims Trust's Seventy-Fifth Omnibus Objection to Claims (No
Liability Borrower Claims) as to Claim No. 1574 Filed 11/13/2014. Exhibit H which
proVided additional evidence to counter the Trust’s objection to the claim. The discovery
by the Trust came as a surprise and did not allow ample review or reply, which suggests
fraud by the Trust on the court. F.R. Civ. P. b. (3) d. (3). Lee v. Marvel Enterprises, Inc.,

765 F.Supp.2d 440, 450 (S.D.N.Y. 2011)
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ARGUMENT

6. Federal Rules of Bankruptcy Procedure Rule 9024 applies F.R.Civ.P. 60
generally. This motion is in reference to the petition to consider new evidence, or
pertinent information which was not brought to the attention of the Court because of the
expedient nature of the other party to disallow the claim in the upcoming court hearing;
and not allow a response to discovery by the claimant due to the time restraint. The new
evidence also challenges the ﬁdélity of the Trust's position on the Warner claim, as well
as the reasoning for filing an expedited obj ection, supplemental declaration, and Horst
declaration six days'before the hearing is to commence. Court should be inclined to allow

the motion and reopen the contested matter.

7. Under F.R.Civ.P. 60(b)(2) the Court may entertain a motion, and review the
judgment, upon new evidence. And that reconsideration is appropriate if new evidence
becomes available. This issue is one which the Court may consider as new

evidence, and weigh whether or not if the vinformation’would have brought about a

different outcome.
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CONCLUSION

8. Mr. Warner asks the Court to restore his Claim to the list of approved
Claims. Although, Warner asserts a $207,947.59 secured claim and a $292,052.41
unsecured claim against Debtor Residential Capital, LLC (“ResCap™), and with the new
pertinent information have shown the inconsistencies in proposed property
inspec’;ions,BPO’s, excessive and improperly assessed fees and charges, and the sincere
possibi‘lity that the Trust has integrated the wrong books and records for a different
property which Warner owned (Horst Supplement 1180 Flintlock Ave SE). Mr.Warner is
willing to consider a settlement for this claim as it seems that the main issue may be the

amount of the claim and not that their is a legitimate claim for damages.

WHEREFORE, Mr. Warner réspectfully asks this Court to reconsider its decision and set
the Claim[#1574] returned to the list of allowed claims, in full or part as the Court may

deem appropriate, and for such other relief which the Court may find merited in the

interests of justice.

Respectfully Submitted by,

T W

RAINER P. WARNER

Dated 3 November 2014
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CERTIFICATE OF SERVICE
I certify that on December & , 2014, copies of this Motion were served by mailing
the same by ordinary U.S. Mail, postage pre-paid, and/or via electronic mail to the
persons listed below:

(i) Chambers of the Honorable Martin Glenn
United States Bankruptcy Court for the Southern District of New York
Alexander Hamilton Custom House
One Bowling Green
New York, NY 10004-1408

(ii) Morrison & Foerston LLP,
Counsel for the Debtors
ATTN: Norman S. Rosenbaum, Jordan A. Wishnew, and Jessica J. Arett
250 West 55% Street
‘New York, NY 10019

(iii) The ResCap Borrower Claims Trust
Polsinelli PC
ATTN: Daniel J. Flanigan
900 Third Avenue, 215 Floor
New York, NY 10022

(iv) Office of the United States Trustee for the Southern District of New York
ATTN: Linda A Rifkin, Esq., and Brian S. Masumoto, Esq.
U.S. Federal Office Building
201 Varick Street, Suite 1006
New York, NY 10014

(v) The ResCap Liquidating Trust
Quest Turnaround Advisors
ATTN: Jeffrey Brodsky
800 Westchester Avenue, Suite S-520
Rye Brook, NY 10573
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

)
In re: ) Case No. 12-12020 (MG)
) :
RESIDENTIAL CAPITAL, LLC, et al., ) Chapter 11
)
Debtors. ) Jointly Administered
)

ORDER SUSTAINING RESCAP BORROWER CLAIMS TRUST’S OBJECTION TO
CLAIM NUMBER 1574 FILED BY RAINER P. WARNER

Pendiné before the Court is the ResCap Borrower Claims Trust’s Seventy-Fifth Omnibus
Objection to Claims (No Liability Borrower Claims) (the “Objection,” ECF Doc. # 7552). Itis
supported by the declarations of Deanna Horst (“Horst Declaration,” ECF Doc. # 7552-3) and
Norman S. Rosenbéum (ECF Doc. # ‘7552-4). The Objection addresses 26 claims (see ij . Ex.
A), including Proof of Claim Number 1574 filed by Rainer P. Warner (the “Claim™). Warner
filed an opposition to the Objection on Oct'ober 14, 2014 (the “Opposition,” ECF Doc. # 7722).
The Trust filed a reply to several claims including the Claim on November 7, 2014, (the “Reply,”

| ECF Doc. # 7727), supported by a supplemental declaration of Ms.‘ Horst (“Supplemental Horst
Declaration,” ECF Doc. # 7727-1). The Court held a hearing on November 13, 2014 and took
the Objection to the Claim under submission. This Order sustains the Objection with respect to
Warner’s Claim. |

A.  The Claim

In his timely filed Proof of Claim, Warner asserts a $207,947.59 secured claim and a
$292,052.41 unsecured claim against Debtor Residential Capital, LLC (“ResCap™) on the
grounds that the Debtors (1) wrongfully denied loan modifications despité Warner’s eligibility;
(2) improperly assessed certain fees and charges; (3) wrongfully foreclosed on Warner’s

property; and (4) failed to conduct property inSpections. (Horst.Supp. Ex. Af).;z;;;.?[?hé*"ré’lé”‘ifant

qu

212020141125000000000003
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property is located at 1180 Flintock Avenue Southeast; Palm Bay, Florida 32909-4707 (the .
- “Property”). (HorstSupExB) Wamer"s Proof of Claim attaches an answer and cross-claim
he filed against Deutsche Bank Trust Company Americas (“Deutsche Bank”) and Homecomings
| Financial, LLC (“Homecomings™) in a foreclqsure proceeding initiated by Deutsche Bank. The
answer and cross-claim assert that Deutsche Bank and Homecomings failed to modify Warner’s
mortgage despite hardship and changes in his medical condition. The cross-claim also alleges
that Deutsche Bank and Homecomings were wrongfully forcing foreclosure of Warner’s home.
Aside from the answer and cross-claim, Warner’s Proof of Claim also attaches (1) an
order setting Warner’s foreclosure case for trial,' (2) a letter from Homecomings informing
Warner that his loan modification was appfoved pending fulfillment of certain conditions, (3)
two pagés from Warner’s original note, and (4) two pages from Warner’s loan modification
“agreement. On the pages from the original note and loan modification agreement, Warner
circled the original loan amount ($208,000), the original amount of his initial interest-only
payments ($1,235.00), ;)vhich were subjeét to change, and the modified loan amount
($220,228.03). |
The Trust previously objected to Warner’s Claim in its 50th Omnibus Objection (ECF
Doc. # 5162). The Court overruled the objection to Warner’s Claim without prejudice on
January 8, 2014 (ECF Doc. # 6236). In the original objection, the Debtors did not specifically
discuss the Claim, but instead stated that the Claim fell iﬁ a category of claims for which the
- Debtors determined that they bear no liability based on a review of their books and records,
including payment histories, loan modification documents, foreclosure related documents, and

internal servicing notes. In his original response, Warner asserted that ownership of his note was

! The state court entered a final judgment of foreclosure in August 2012,
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Corelogic Field Services
1 First American Way
Waestlaka, TX 76262
Corel.onlc f . . : 1«B00-873-4532 -
Client: - Ocwen Loan Sevicing, LLC Homecommg% Mortgagor' RAlNERPWARNER
Loan# - 6197 : Address : 510 ENTRADA ST SE
Guarantor.: - RN - ©° PALM BAY FL 32808- ..
Order id Man/PL3[Request|{Request ;ﬁsgv ed Completed [invoice mvoice # Invaice iOccupancy |Order
Code  [On Type Date Date Date Amount [Status Status
238866557/060 Broperty EZ,'S:L‘{,‘Z”,{@ 121250201 2112/27/2012 |1 212712012142612645|$14.75 (o“),'f)"rga gor) [Completed
2382255171060 Property :; g’:gé%i‘r‘fe 11/24/2012|11/26/2012 [11/26/2012/42180048|$14.75 &”;}';ga qor) [Completed
Foredlosure TR Occupied
237633838/060 Property SUTS 401262012 10/30/2012 [10/31/2012{41845047|$14.75  [Name Completed
Inspection Unknown
' Foreciosure ' Ossupied :
236957690 - Property SUTC \0r26/2012 |10/03/2012 [10/05/2012/41422467/$16.50 |Name Compleled
P Inspection Urknown
Foreclosure Owner
236350640 Property || otion [S/25/2012 [8/20/2012 |8/20/2012 [40045860/$14.75 | (uih ) (Completed]
. Foreclosure Owner a8 .
235745661 Property |{ X etion |7/20/2012 (712712012 [7/2712012 40499847|814.75 |l ) [Completed) & ,OCCL{ ,D, CB/
Foreclosure Owner b )
236144703 Propenty || ostion |F/20/2012 |7/0212012 17/04/2012 [4D13308BI$14.75 | jioie s |Completed
. Foraclosure Occupied ‘
234559319 Property UG 1512612012 16/05/2012 [6/06/2012 {39763703[$1650 {Name Completed
Inspection . Unknown
.+, IForeciosure ' Owner
233955873 Property |j 2 lon [ 1/26/2012 [5/0812012 {6/0412012 [39311798/813.00 (Mortgagor) |Completed
' Foredosure 5 lar1o012 46010 Owner i ) ‘(ﬁ[
233344370 Propenty |y eotion [F/27(2012. [#31/2012 1410412012 [38906286($14.75 | Uoier ) [Completed Odc qlp;
Foreclosure |, ., Ui - o s o o ot 4 el Owner
232781514 Property |y Coction  |224/2012_ (22712012 2/29/ 2 [38480361/514.75 | (T oy [Completed
1 232175807 P Foreclosure |y o o012 1112712012 %/30}2012 38069694 ($14.75 ﬁ;ﬁ:’é} o Completed
roperty Inspection , " |Unknown e :
; ' Foraclosure Owner
231572636 Property i - oction ||2/24/2011 1212812011 12/28/2011[37615431($14.75 (Mortgagar) [ComPleted OCCQF;& 0/
Foreclosure y Owner
230961957 Property | 0 oton | 11/24/2011]11/20/2011 |11/30/2011]572111851811.25 | 5l [Completed
Foreclosure Qccupied
230368793 Property lns:ecﬁzn 10427/2011|11/01/2011 |11/03/2011|36786069/511,25 Szmwn Completed
' Feoreclosure - |Occupied
229760492 Property |} SOC0SU€ 9575011 [10/05/2011 |10/07/2011[36343698($11.25 IName Completed
~ 2 inspection EEREN PR OV R ¢P AR MOV Unknowny b
Foreclosure Owner _—
220147610 Property |, & ction [0/27/2011 (812912041 (8126/2011 35764582/511.25 (Mortgagor) |COmPleted
Foreclosure Owner e
228500195 Property ||| action |//28/2011 [7/28/2011 [7/20/2011 |85325477/811.25 | inr o (Completed
i Fored) Occlpied
228082856 Property [FOT8COSUR lgioam011 162012011 [7/06/2011 [34964733/$11.25 [Name Completed
inspection Unknown
N F losure: " Qwner
227600471 Property | 0= tion _|D/28/2011 |0/04/2011 (610612011 34531772(811.25 | i ) [Completed
E i Qccupied 1
227103400 Property |, USO8 4108/2011..14/3012011. - 6/04/2011. [34147683/811.25 Name-
i lnSpébuon e Rt e v (at Unknown,
' : Forec b b ol JOvoupied
296639005 Propetty | 2SO aig4/2011 [4106/2011  [4/08/2011 [33781391]$11.25 [Name
: lnspectlon Unknown
226208535, Property ﬁ‘;’ﬁ&'&%ﬁ%’a 3‘/’019‘20’~n {sto472011  [3l07i2011 |33383246 81426 ooup .

https://pcw.corelogic.com/PropertyLevel/PropJobSumPrint.aspx 10/29/2013
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Foreclosure owner - fen oo
225741618 Property lmsp oction | 112912011 [1/31/2011 (210412011 [32992531§11.25 [T . |Complated
o oA Poraclosute [ oiin gl aaiondd - finameaq |orstaatidsk 1OWagE - s ot ipio b Al
225255073 Property lmspecﬁon 1243012010 1170612011 [1/06/2011 |32505453($11.28 ik mgagor) Completd
024726022 - {Property | e 191/30/2010 11210712010 12J07/2010{32150705]814,25 4|Name
- S ‘ ; o Unknowi
Foreciosure iy ins anap 11 ' ' aolei oe jOwner ~ Lo N
224199257 Property fiidcotion _|11/01/2010{11/03/2010 [11/0412010/316514021811.25 | B [Completed
223636197 Property ,i‘;’s:f;‘i;‘ge 813012010 1010412010 [10/04/2010[311972020811.25. [QF. ory [Completed
Foreciosure J ) Owner : |
223048603 Property |\ 20 on[5/26/2010.8130/2010  (8/31/2010°30691009/811.25 (Mortgagor) Completed
Foreclosure ] Owner
222500141 Propaﬂy!lnsmcﬁon [7127/2010 |803/2010 18/03/2010 [302382221841.25 |yt o [Completed)
Foreclosure ; 45 |OWRHET ‘
221959607 Property,,nspecﬁon 6/26/2010 1612012010 [7113/2010 |20848084(811.25 [ (e [Completed
' {Foreclosure : Owner '
221441045 Property inspeotion 612712010 |5/30/2010 |5/31/2010 |20278435($11.26 | ) [Completed
220016739 Property ;"srg;‘)‘;g;‘"’ 412712010 510412010 |5/04/2010 [28848014/$11.25 m}';gagor) Completed
T ; ' R Occupied
218090507 Property ﬁ“ggg{'}‘;‘i‘:"" 3/09/2010 [316/2010 13717/2010 {28104492i$11.25 ijcompleted
219642306 Property |00 [210/2010 |21112010 faiai0no oreTeznfssion oompteted] N\ fp.ver Took Flac2.
Foreclosttely i maan Thinaroni - Vacam&
219496179 [Propenty | e lon_ [2/08/2010  [2l00/2010 {2115/2010° (276506081$11.26 |/ ZE0L%  [Compiated Mever //aﬁg(,pd
: . ] Ocecupied
218057438 Property 21500 1107/2010 (111312010 (11312010 (2717666851125 [Name  (Comploted
Unknown
) ) ) 10ccupied
218435441 Property E‘;‘::é‘zgfe 12/08/2009{12/17/2009 |12/17/2009{267777281$11.25 {Name  |Completed
. : Unknown.: |{.
217357792 Property m’;:é‘t’;"‘;e 10/08/200910/17/200 10/19/2000|25876918/311.25 [QIT, lcompleted] )
216726878 Property [Fr*CI0541® /0872000 [0113/2009 [9/15/2009 (25275508(511.25 &‘%’%’agod ompleted| OCCMP'QO/
’ . Octupled
216120034 Property ﬁi’gg’c‘t’;"‘]‘ea/o7lzous 8/11/2000 [8/12/2008 {24732817($11.25 . [Name Completed
, Uhknown
B ' ' Gccupied |
215489741 Property ;‘;’::é‘t’ifﬂe 71022000 -[7/04/2000 |7/06/2009 |24150818/811.25 [Name Gompleted
. ! i Unknown |
' 914910382 o Foreclosure!. - | Occupled | :
roperty i avection [6/02/2009 (610612000 610912009 123694023($11.25 Sa]r(ne Completed
) b nknown . |0 .
e 4 o . Gegupled: |
o1a7osase] . {Property f;“;‘”gggf)‘ge 401/2000 (40412000 aiD6/2000 122608746($11.25 [Name {Completed
. . e e . . ) Unknown .} . )
Borrower - |, e ‘ 10wner ‘ , :
212328335 Property fj 0 ow | /0612009 [1/13/2009  [1/1512009 21521381 $11.25 |0 aagon |ComPleted
Barrower ‘ 1 ' o R T Otcupied. - |-
211667390 Property [F0TORS  111/18/2008111/20/2008 {12/03/2008[20994558($11.25 {Name Completed)| .
) . {Unknown
211165136 P Borvower : Nped |
roperty |07 niow 10/17/2008 10/26/2008 |11/04/2008{206363471$11.26 - |Name Completed
| Unknown

Iwaow fre/uua W mes

TNCO»\JS/ﬁTwﬂ)&?
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Case No. 12-12020 (MG)

RESIDENTIAL CAPITOL, LLC, etal.,
CHAPTER 11

N Nt N N N S’

Debtors.

RESPONSE RESCAP BORROWER CLAIMS TRUST’S SEVENTY-~ FIFTH
OMNIBUS OBJECTION TO CLAIMS

(NO LIABILITY BORROWER CLAIMS)

AS TO CLAIM NO. 1574

Claim 1574 Filed by Rainer Warner

1 Mr. Warner in reply of the two statements in paragraph 4 of
Rescap Borrower C}aims Trust’s Seventy-Fifth Omnibus Objection to claims (No-
Liability Borrower Claims) As to Claim No. 1574 which were identified in the response
and objection to the Rescap Borrower Claims Trust’s Seventy-Fifth Omnibus Objection
to Claims (No Liability Borrower Claims) there was not a mention of improperly denying
“requests for loans; however Mr. Warner has exhibited enough evidence concerning
problems and incompeténce with the loan modification and short sale reviews, and that
the debtors had no intentions to alfow é loan modification as fh'¢>de§;)fi;)i' 's were better off
not to allow either form of remedy as private mortgage insurance (PMI} was bette‘r suited
for the debtors to offset losses in the case where a mortgagor is not able to repay the [oan
and the lender is not able to recover its costs after foreclosure and sale of the mortgaged

property; therefore again it is possib]e the plaintiff’s injury was a foreseeable
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2. Mr. Warner in his previous response stated that there were -

12-12020-mg Doc 7863-2 Filed 12/08/14 Entered 12/11/14 14:32:36 Exhibit F

three (3) BPO’s done on the property, Debtor’s claimed there were nine (9) BPO’s

necessary to be properly ordered and charged to Claimant’s account in accordance with
|

i
Debtors standard business

practices, and the terms of the note and martgage.

Acknowledging and resubmitting Exhibit G, Mr. Warner has pointed out the

inconsistencies that were hddressed to the inspections and especially the BPO’s, Exhibit

G shows that their were e
debtor’s stated; it also sho
‘good for six (6) rqonths p
“being properly ordered”
10/19/2009) and 1 month
process very similar to an
comps, and agreemént of

3.

ght (8) BPO’s related to the property not nine (9) as the
wed BPO’s being conducted from 2009 to 2012 most BPQO’s are

or GMAC before it is out of date. Exhibit G shows the BPO

Iwithin 5 months (2/4/2009 - 7/27/2009), 3 months,( 7/27/2009 -

(10/19/2009 - 11/12/2009) of each other. BPO’s are usually a .
appraisal, this process involves outside photos, inside photos,

the owner/occupant,

Mr. Warner challenged the Debtors to produce any pictures

taken of any proposed preperty inspections and BPO’s, other than the authorized pictures

taken for the three (3) BRO’s. The debtors provided inside photos of the property from

three éompanies 1. PCV/

3/30/2010. 2. Core Logic “propérly orederd” on 2/2/2012 and completed on 2/3/2012.

eMortgage Logic “proper

ly Qrdefed" and completed on 4/8/2012 Exhibit G also shows

where the debtors ordered a BPO to First American Residential Value order date 2/2/2012

completed 2/4/2012 where Core Logic'did the inspection on 2/3/2012 in the same time

span; therefore per Exhibit G there were only eight (8) BPO’s ordered, three (3) which

included outside photos, [nside photés, comps, and agreement of the owner/occupant,

-+
»
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SUMMARY

Rescap Borrower Claims Trust’s Seveﬁty~FiﬁI1 Omnibus Objectiop to Claims (No
.Liability Borrowér Claims) with regards to paragraph 4 of the Rescaﬁ Borrower Claims
Trust’s Seventy-Fifth Omnibus Objection to Claims (No Liability Borrower Claims) As
to Claim No. 1574 continue to dance around, Ioar; modifications and short sales for the
debtor s not fo have liability for thelr actions. Of the thirteen (13) issues in which a reply
was given in the Response and ObJchOn to Notice of the Rescap Borrower Claims
Trust’s Seventy-Fifth Omnibus Objection to Claims (No Liability Borrower Claims) the

~ two issues raised here have no additional merités the debtor’s would not be in this
situation if the claims against them were false. In his reply Mr. Warner has addressed and
proven through Exhibit G, that there were only three BPO’s properly-ordered and within

reasonable time frames. All other BPO’s and inspections were not necessary and should

not have been ordered as their was no justifiable cause.

WHEREFORE, The Claimant Rainer P. Warner, respectfully request that the Rescap
Borrower Claims Trust's Sevenzy-)?‘zﬂ?z Omnibus Objection to Claims (No Liability

Borrower Claims) be denied with prejudice
Respectfully Submitted by,

AN

RAINER P. WARNER
Dated i November 2014




