
 

KRAMER LEVIN NAFTALIS & FRANKEL LLP 
Kenneth H. Eckstein 
Douglas H. Mannal 
Joseph A. Shifer 
1177 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 715-9100 
Facsimile: (212) 715-8000 
 
Counsel for the ResCap Liquidating Trust 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

  

RESPONSE OF THE RESCAP LIQUIDATING TRUST TO  
WILLIAM HENDRICKS’ MOTION FOR CLARIFICATION  

 
TO THE HONORABLE MARTIN GLENN,  
UNITED STATES BANKRUPTCY JUDGE: 
 

The ResCap Liquidating Trust (the “Liquidating Trust”), as successor to the debtors 

(the “Debtors”) in the above-captioned cases (the “Chapter 11 Cases”), hereby files this 

response (the “Response”) to the Motion for Clarification re: Bankruptcy Stay filed by William 

Hendricks [Docket No. 8667] (the “Motion”).  In support of this Response, the Liquidating Trust 

submits the declaration of Charles Lyman, counsel for GMAC Mortgage, LLC (the “Lyman 

Declaration”), attached hereto as Annex 1, and respectfully represents as follows: 

RELEVANT BACKGROUND 

A. Motion Background 

1. On May 22, 2015, Mr. Hendricks filed the Motion, which was docketed by 

the Court on May 29, 2015.  Mr. Hendricks is the plaintiff in an action pending before Judge 
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Patrick McKay of the Superior Court for the State of Alaska, Third Judicial District at 

Anchorage (the “Alaska Court”) against Debtor GMAC Mortgage, LLC, (“GMAC 

Mortgage”)1 in an action styled Hendricks v. GMAC Mortgage, LLC, No. 3AN-10-12839-CI 

(the “Alaska Action”). A copy of Mr. Hendricks’ complaint in the Alaska Action (the 

“Complaint”) is attached to the Lyman Declaration as Exhibit 1. 

2. Following the Petition Date, Mr. Hendricks continually undertook actions 

in the Alaska Action in violation of the automatic stay.  Despite being informed by Mr. Lyman 

that his actions were violative of the stay, Mr. Hendricks continued his efforts to prosecute the 

Alaska Action.  In turn, GMAC Mortgage filed a notice in the Alaska Action that the matter 

remained subject to the stay, and the Alaska Court considered the matter and concluded that the 

Alaska Action remained subject to the stay and struck the scheduled trial date. 

3. The Alaska Court also scheduled periodic status conferences attended by 

Mr. Hendricks and Mr. Lyman (telephonically) during which the applicability of the stay was 

discussed.  At each status conference, the Alaska Court expressly stated to Mr. Hendricks that 

the Alaska Action could not proceed unless and until Mr. Hendricks obtained relief from stay 

from this Court.  Additionally, on May 28, 2014, the Alaska Court entered an order that the 

parties provide periodic status reports.  Pursuant to that order, GMAC Mortgage has filed with 

the Alaska Court and served upon Mr. Hendricks periodic status reports reaffirming its position 

that the matter remained stayed. Copies of those reports are attached to the Lyman Declaration as 

Exhibit 2. 

4. On December 11, 2013, this Court entered the Order Confirming Second 

Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC et al. and the Official 

                                                 
1 Pursuant to the Confirmation Order and the Plan, the Liquidating Trust was deemed substituted as the party to any 
litigation in which the Debtors are a party.  See Confirmation Order ¶ 34; Plan Art. VI. 
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Committee of Unsecured Creditors [Docket No. 6065] (the “Confirmation Order”), approving 

the terms of the Chapter 11 plan, as amended (the “Plan”) [Docket No. 6065-1].2  The Effective 

Date under the Plan occurred on December 17, 2013.3 

5. On June 22, 2015, this Court entered the Order Directing the ResCap 

Liquidating Trust to Respond to William Hendricks’ Motion for Clarification [Docket No. 8777], 

which ordered the Liquidating Trust to file a response to the Motion on or before July 6, 2015.4 

B. The Alaska Action 

6. Pursuant to the allegations made in the Complaint, Mr. Hendricks appears 

to assert both monetary claims and seek injunctive relief against GMAC Mortgage, in connection 

with a loan serviced by GMAC Mortgage’s alleged failure to provide an accurate pay-off 

statement, a failure that Mr. Hendricks alleges prevented him from selling the underlying 

property.  See Complaint at p. 2-4.   

7. Specifically, in seeking monetary claims against GMAC Mortgage, Mr. 

Hendricks alleges that GMAC Mortgage repeatedly failed to provide him with an accurate pay-

off statement, as well as charged him with additional fees and interest payments beyond the 

amounts he actually owed.  See Complaint ¶ 4-5.  As a result, Mr. Hendricks alleges he suffered 

“substantial economic damages based on an inability to sell the subject real estate” Id.  ¶ 6, and 

demands compensatory and punitive damages in excess of $150,000.00.  Id. at p. 3.  

                                                 
2 Both the Confirmation Order and Plan contain injunctive provisions barring the pursuit of monetary claims against 
the Debtors that were not filed by the Bar Date.  Further, paragraph 11 of the Bar Date Order provides that any party 
that did not file a proof of claim “shall be forever barred, estopped and enjoined from asserting such claim against 
the Debtors (or filing a proof of claim with respect thereto), and the Debtors, their Chapter 11 estates, their 
successors and their respective property shall be forever discharged from any and all indebtedness or liability with 
respect to such claim.” 
 
3 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the Plan. 
 
4 The Order also directed the Liquidating Trust to serve Mr. Hendricks with a copy of the Order, which the 
Liquidating Trust did through its noticing agent.  See Supplemental Affidavit of Service [Docket No. 8803]. 
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8. In addition, in seeking equitable relief against GMAC Mortgage, Mr. 

Hendricks alleges that the acts and omissions of GMAC Mortgage are “causing continuing 

damage” including “on-going foreclosure proceedings” and “refusal to provide documents 

necessary for the sale of the subject property.” Id.  ¶ 10.  Accordingly, Mr. Hendricks seeks 

equitable relief including requiring GMAC to (i) refrain from further foreclosure proceedings 

and (ii) provide Mr. Hendricks with a “formal statement containing an accurate payoff figure to 

facilitate sale of the subject property.” Complaint at p. 5. 

9. As discussed below, the monetary claims asserted by Mr. Hendricks fall 

squarely within the scope of the injunctive provisions of the Plan and Confirmation Order and 

must be dismissed, and the equitable relief sought by Mr. Hendricks is (i) either moot or (ii) 

unable to be provided by the Liquidating Trust.5  

RESPONSE TO THE MOTION 

10. As discussed below, the monetary claims asserted by Mr. Hendricks 

against GMAC Mortgage in the Alaska Action must be dismissed.  Further, the equitable relief 

sought by Mr. Hendricks is either moot or beyond the ability of the Liquidating Trust to provide. 

A. Monetary Claims 

11. As the Court is aware, both the Confirmation Order and the Plan contain 

an “Injunction” provision that, among other things, enjoins all parties from “commencing or 

continuing in any manner or action or other proceeding of any kind” relating to claims that are 

released under the Plan.  See Plan, Art. IX.I; Confirmation Order, ¶ 40(g).  Under Article VIII.B 

of the Plan, claims that were not timely filed by the applicable Bar Date were released as of the 

                                                 
5 On March 13, 2015, the Court entered an order approving certain procedures for enforcing the injunctive 
provisions of the Plan and Confirmation Order [Docket No. 8303].  Specifically, upon the Liquidating Trust’s 
determination that a party is asserting monetary claims against the Debtors in a litigation but failed to file a proof of 
claim, the Liquidating Trust is authorized to send a letter informing the party that they are in violation of the Plan 
and Confirmation Order.  Prior to the filing of the Motion, the Liquidating Trust was conducting due diligence on 
Mr. Hendricks’ claims, and has not yet sent Mr. Hendricks such a letter. 
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Effective Date.  Despite being served with notice of the Bar Date through his attorney who filed 

the Complaint,6 Mr. Hendricks did not file a proof of claim by the applicable Bar Date.7  See 

Affidavit of Service of Clarissa D. Cu re: Notice of Deadlines for Filing Proofs of Claim [Docket 

No. 1412 at p. 3908].  Accordingly, Mr. Hendricks’ claims for monetary damages are barred and 

he must dismiss any monetary claims against GMAC Mortgage. 

12. In the Motion, Mr. Hendricks appears to suggest that his monetary claims 

against GMAC Mortgage are not subject to the automatic stay as a result of the Supplemental 

Servicing Order [Docket No. 774], because the Alaska Action “was filed to prevent foreclosure.” 

Motion at p. 2.  Such reading of the Supplemental Servicing Order is mistaken.  Pursuant to the 

Supplemental Servicing Order, the automatic stay imposed by section 362 of the Bankruptcy 

Code was modified to permit the prosecution of a monetary claim only “where a monetary claim 

must be plead . . . to assert a claim to defend against or otherwise enjoin or preclude a 

foreclosure.”  Supplemental Servicing Order ¶ 14(b).8  As detailed below, there is no foreclosure 

to enjoin, and accordingly, such exception does not apply. 

13. In any case, the injunctive provisions of the Plan and Confirmation Order, 

not the automatic stay, requires Mr. Hendricks to dismiss all monetary claims against GMAC 

Mortgage because he did not file a proof of claim in the Bankruptcy Cases. 

                                                 
6 Mr. Hendricks is now appearing pro se. 
 
7 On August 29, 2012, the Court entered the Order Establishing Deadline for Filing Proofs of Claim and Approving 
the Form and Manner of Notice Thereof [Bankruptcy Docket 1309] (the “Bar Date Order”). The Bar Date Order 
established, among other things, November 9, 2012 at 5:00 p.m. (Prevailing Eastern Time) as the deadline to file 
proofs of claim by virtually all creditors against the Debtors (the “Bar Date”).  On November 7, 2012, in light of the 
damage caused by Superstorm Sandy, the Court entered an order extending the Bar Date to November 16, 2012 at 
5:00 p.m. (prevailing Eastern Time) [Bankruptcy Docket 2093].  
 
8 Notably, pursuant to the Confirmation Order, the injunctive provisions of the Plan and Confirmation Order remain 
subject to the Supplemental Servicing Order.  See Confirmation Order ¶ 63(g).  
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B. Equitable Relief 

14. Despite the suggestion in the Motion that the property is subject to a 

foreclosure, see Motion at 2, there is no foreclosure to enjoin, as indicated by multiple pleadings 

filed in the Alaska Action.  For example, on January 14, 2014, GMAC Mortgage filed in the 

Alaska Action the Notice That Claims To Be Tried Are Subject to Automatic Stay  (the “January 

2014 Notice”), which states “there is no active foreclosure proceeding and nothing to enjoin.”  

January 2014 Notice at p. 2.  A copy of the January 2014 Notice is attached to the Lyman 

Declaration as Exhibit 3.  

15. Further, attached to the January 2014 Notice was an Order dated August 

24, 2011 (the “August 2011 Order”) entered in the Alaska Action which reflects a settlement 

reached by the parties whereby Mr. Hendricks would place the property for sale, and “[i]f it does 

not sell within six months, he will execute a deed in lieu of foreclosure.”  A copy of the August 

2011 Order is attached to the January 2014 Notice at Exhibit 3  to the Lyman Declaration. 

16. In fact, Mr. Hendricks is in violation of the August 2011 Order, as the 

property has not been sold and, to the best of the Liquidating Trust’s knowledge, Mr. Hendricks 

has not executed a deed in lieu of foreclosure.  See Lyman Declaration at ¶ 7.  Accordingly, Mr. 

Hendricks’ equitable claims to halt foreclosure proceedings are moot. 

17. In addition, the other equitable relief sought by Mr. Hendricks (i.e. 

receiving an accurate pay-off statement) cannot be obtained from GMAC Mortgage, as GMAC 

Mortgage is no longer the servicer of the loan that is the subject of the Alaska Action.  As the 

Court is aware, by Order dated November 21, 2012, the Court approved the sale of the Debtors’ 

mortgage servicing platform to Ocwen Loan Servicing LLC (“Ocwen”) [Docket No. 2246] (the 

“Ocwen Sale Order”).  The sale of the servicing platform (the “Sale”) closed on February 15, 

2013.  To the extent Ocwen remains the servicer on the underlying loan, Ocwen, and not the 
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Debtors or the Liquidating Trust, is the party capable of providing Mr. Hendricks with a payoff 

statement. 

CONCLUSION 

WHEREFORE, the Liquidating Trust respectfully requests that the Court exercise its 

authority under the Plan and Confirmation Order to enforce the Plan Injunction by entering an 

order (i) clarifying that continued pursuit of monetary claims by Mr. Hendricks against GMAC 

Mortgage is in violation of the Plan Injunction and (ii) ordering Mr. Hendricks to dismiss all 

monetary claims against GMAC Mortgage.9 

 

Dated: July 6, 2015 
New York, New York 

KRAMER LEVIN NAFTALIS & FRANKEL LLP 
 
/s/ Joseph A. Shifer  
Kenneth H. Eckstein 
Douglas H. Mannal 
Joseph A. Shifer 
1177 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 715-9100 
Facsimile: (212) 715-8000 
Counsel for the ResCap Liquidating Trust

                                                 
9 In the event a hearing on the Motion is necessary, the Liquidating Trust has no objection to Mr. Hendricks 
appearing telephonically, as he requested in the Motion.  
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

 
DECLARATION OF CHARLS LYMAN IN  

SUPPORT OF RESPONSE OF RESCAP LIQUIDATING  
TRUST TO WILLIAM HENDRICKS’ MOTION FOR CLARIFICATION 

 
I, Charles Lyman, hereby declare as follows: 
 

1. I am a member of Schlemlein Goetz Fick & Scruggs, PLLC, and counsel 

to GMAC Mortgage, LLC in the Alaska Action.1  I am authorized to submit this declaration (the 

“Declaration”) in support of the Response of ResCap Liquidating Trust to William Hendricks’ 

Motion for Clarification (the “Response”).  

2. Except as otherwise indicated, all facts set forth in this Declaration are 

based upon my personal knowledge and information learned from my review of relevant 

documents to the Alaska Action. If I were called upon to testify, I could and would testify 

competently to the facts set forth in the Response on that basis.  

3. On December 21, 2010, Mr. Hendricks filed a complaint in the Superior 

Court for the State of Alaska, Third Judicial District at Anchorage against GMAC Mortgage, 

LLC in an action styled Hendricks v. GMAC Mortgage, LLC, No. 3AN-10-12839-CI.  A true and 

correct copy of the Complaint is attached hereto as Exhibit 1. 

                                                 
1 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms as set forth in the 

Response. 
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4. Following the Petition Date, Mr. Hendricks continually undertook actions 

in the Alaska Action in violation of the automatic stay.  Despite being informed by me that his 

actions were violative of the stay, Mr. Hendricks continued his efforts to prosecute the Alaska 

Action.  In turn, GMAC Mortgage filed a notice in the Alaska Action that the matter remained 

subject to the stay, and the Alaska Court considered the matter and concluded that the Alaska 

Action remained subject to the stay and struck the scheduled trial date. 

5. The Alaska Court also scheduled periodic status conferences attended by 

Mr. Hendricks and me (telephonically) during which the applicability of the stay was discussed.  

At each status conference, the Alaska Court expressly stated to Mr. Hendricks that the Alaska 

Action could not proceed unless and until Mr. Hendricks obtained relief from stay from this 

Court.  On May 28, 2014, the Alaska Court entered an order that the parties provide periodic 

status reports.  Pursuant to that order, GMAC Mortgage has filed with the Alaska Court and 

served upon Mr. Hendricks periodic status reports reaffirming its position that the matter is 

subject to the bankruptcy stay. True and correct copies of those reports are attached hereto as 

Exhibit 2. 

6. On January 14, 2014, GMAC Mortgage filed in the Alaska Action the 

Notice That Claims To Be Tried Are Subject to Automatic Stay  (the “January 2014 Notice”), 

which indicates there is no foreclosure to enjoin.   A true and correct copy of the January 2014 

Notice is attached hereto as Exhibit 3. 

7. Attached to the January 2014 Notice was an Order dated August 24, 2011 

(the “August 2011 Order”) entered in the Alaska Action which reflects a settlement reached by 

the parties that Mr. Hendricks would place the property for sale, and “[i]f it does not sell within 

six months, he will execute a deed in lieu of foreclosure.”   To the best of my knowledge, there is 
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no evidence Mr. Hendricks has executed a deed in lieu of foreclosure, and as such is in violation 

of the August 2011 Order. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct. 

Dated: July 6, 2015 

SCHLEMLEIN GOETZ FICK & SCRUGGS, 
PLLC 
 
/s/ Charles Lyman  
Charles Lyman 
66 S. Hanford St., Suite 300 
Seattle, WA 98134 
Telephone: (206) 448-8100 
Facsimile: (206) 448-8514 
Counsel for GMAC Mortgage, LLC 
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Charles A. Lyman
Garth A. Schlemlein
ScurgUrBIN GOETZ FICT & SCNUCCS, PLLC

66 S. Hanford St, Suite 300

Seattle, WA 98134
206-448-8100
Attorneys for Defendant

STATUS REPORT
Case No. 3AN-10-12839 CI
Hendricks v. GMAC Mortgage, LLC
Page 1 of-il
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

WILLIAM HENDRICKS,

Plaintift

v.

GMAC MORTGAGE, LLC,

Defendant,

Case No. 3AN-10-12839 CI

DEF'ENDANT'S ATIIS REPORT

COMES NOV/ the Defendant GMAC Mortgage,LLc, by and through its

attorneys of record, and hereby submits the following

COUNSEL RECORD: Charles A. Lyman, attorney of record for GMAC

Mortgage, LLC, recently changed law firms, effective July 1, 2014. Enclosed herewith is

a notice of withdrawal of counsel of Betts Patterson Mines, P.S. and substitution of

counsel for the law firm of Schlemlein Goetz Fick & Scruggs, PLLC. Mr. Schlemlein is

an attorney licensed to practice law in the State of Alaska. Mr. Schlemlein's Alaska State

Bar Association number is 8602011. Mr. Schlemlein is sponsoring Mr. Lyman in replace

of James D. Nelson, at the law firm of Betts Patterson Mines, P'S'
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BANKRUPTCY STAY: This matter is currently stayed by the virtue of the

Residential capital Bankruptcy. Residential capital("ResCap") is aparerfi company of

GMAC Mortgage ,LLC ("GMAC"). ResCap filed for relief under Chapter 11 of the

United States Bankruptcy Code in Bankruptcy Court for the Southern District of New

york under Cause Number l2-I2020, Mr. Hendrick's attorney withdrew from the

matter. As apro se litigant, Mr. Hendricks has raised an unfounded discovery issue.

First,would like to point out that the matter is without any merit, as all discovery has

been fully responded to. Further, GMAC would like to point out that Mr. Hendricks has

failed to respond discovery propounded by GMAC. Finatly, GMAC would like to point

out that those issues are neither here nor there, to wít: the case remains stayed by virtue

of the Chapter 1 1 filing. Mr. Hendricks has taken no action to seek relief from stay and

relief has not been granted. -þttaÕTt-
Ç- ,2014.DATED this day o

STATUS REPORT
Case No. 3AN-10-12839 CI
Hendriclcs v. GMAC Mortgage, LLC
Page2 of&

GogrzFlcr & ScRuccs, Pltc

A. Lyman, Pro
Bar #8602011Garth

Attorneys
GMAC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the

It ¿uy of Oc-loV¿u'-. ,2014, a true and correct

copy of the foregoing document was served upon

the following attorneys of record:

Plaintiff Pro Sez

William Hendricks
16810 Easy Street, APt. 00

Eagle River, Alaska 99577
P: (907) 744-ts68

B ulick,

STATUS REPORT
Case No. 3AN-10-12839 CI
Hendriclcs v. GMAC Mortgage, LLC
Page$of3

Hand Delivery i Ç¿À V x ôyeu,,tia\n-r
Legal Messengel J
LJ.S. Mail
Facsimile:
E- mail : p aladinls @msn. com
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Charles A. Lyman
Garth A. Schlemlein
ScrnsvrpN GoETZ Ftcr & Scnuccs, pLLC

66 S. Hanford St, Suite 300
Seattle, V/A 98134
206-448-8100
Attorneys for Defendant

IN THE SUPERIOR COI-IRT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

WILLIAM HENDRICKS,

Plaintiff

v.

GMAC MORTGAGE, LLC,

Defendant,

Case No. 3AN-10-12839 CI

DEFENDANT'S SUPPL EMENTAL STATUS REPORT

coMES Now the Defendant GMAC Mortgage,LLC, by and through its

attorneys of record, and hereby submits the following:

COUNSEL F RECORI) Charles A. Lyman, attorney of record for GMAC

Mortgage, LLC, recently changed law firms, effective July I ,2014. Enclosed herewith is

a notice of withdrawal of counsel of Betts Patterson Mines, P.S. and substitution of

counsel for the law firm of Schlemlein Goetz Fick & Scruggs, PLLC. Mr. Schlemlein is

an attorney licensed to practice law in the State of Alaska. Mr. Schlemlein's Alaska State

Bar Association number is 860201 1. Mr. Schlemlein is sponsoring Mr. Lyman in replace

of James D. Nelson, at the law firm of Betts Patterson Mines, p.S.

SUPPLEMENTAL STATUS REPORT
Case No. 3AN-10-12839 CI
Hendricks v. GMAC Mortgage, LLC
Page 1 of3
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BA|IKRUPTCY STAY: This matter is currently stayed by the virtue of the

Residential Capital Bankruptcy. Residential Capital("ResCap") is a parent company of

GMAC Mortgage,LLC ("GMAC"). ResCap filed for relief under Chapter l1 of the

united States Bankruptcy code in Bankruptcy court for the southern District of New

York under Cause Number 12-12020.

NO PENDING FORECLOSURE: Mr. Hendricks filed a Supplemental Status

Report in which it was pointed out that a foreclosure notice had been sent to the Debtor.

It{o foreclosure is pending. The undersigned counsel of record has conf,rrmed the same

with GMAC and that the matter remains on "Litigation Hold." The undersigned counsel

of record has confirmed the same with Mr. Hendricks.

DATED this day of October, 2014.

Flcr & Scnuccs. pLLC

P,', fl* v;, <

les

A.
Hac Více

Alaska Bar #8602011
Attorneys Defendant
GMAC LLC

SUPPLEMENTAL STATUS REPORT
Case No. 3AN-10-12839 CI
Hendriclcs v. GMAC Mortgage, LLC
Page2 of3
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CERTIFICATE OF SERVICE

The hereby certifies that on the
iþ\ay of 2014, a true and correct

was seryed uponcopy of the fore
the following attorneys of record:

Plaintiff Pro Sez

William Hendricks
16810 Easy Street, Apt. 00
Eagle River, Alaska 99577
P: (907) 744-1s68

Marlene Tibke, Legal Assistant

SUPPLEMENTAL STATUS REPORT
Case No. 3AN-10-12839 CI
Hendriclæ v. GMAC Mortgage, LLC
Page 3 of3

Hand Delivery - Fed Ex
Legal Messenger
U.S. Mail
Facsimile:
E-mail : paladinls@msn.comw
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Exhibit 3 
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