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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

   

 

Chapter 11 

 

Case No.:  12-12020 (MG) 

 

Jointly Administered 

 

 

In re: 

 

RESIDENTIAL CAPITAL, LLC, et al., 

 

Debtors. 

 

 

 

 

 

 

 

SIERRA PACIFIC MORTGAGE COMPANY, INC.’S OBJECTION TO  

MOTION OF THE RESCAP LIQUIDATING TRUST FOR AN ORDER  

ENFORCING PLAN INJUNCTION AND CONFIRMATION ORDER 

Sierra Pacific Mortgage Company, Inc. (“Sierra”), by its counsel, Cozen O’Connor and 

JENKINS KAYAYAN LLP
1, as and for its objection (the “Objection”) to the Motion of the 

ResCap Liquidating Trust for an Order Enforcing Plan Injunction and Confirmation Order 

[ECF No. 8947] (the “Motion”), respectfully asserts as follows: 

INTRODUCTION 

1. The ResCap Liquidating Trust (the “Trust”) argues in the Motion that Sierra’s 

counterclaims are run-of-the-mill prepetition claims that were discharged and subject to a plan 

injunction.  The Trust is wrong. 

2. The Trust’s own actions brought about the counterclaims when it voluntarily 

chose to throw its hat in the litigation ring by filing, post-confirmation, a First Amended 

Complaint (“FAC”) in a Minnesota federal action (the “Minnesota Action”) – knowing full well 

that the pleading violated broad releases and covenants not to sue previously granted by the 

Trust’s predecessor-in-interest, Residential Funding Company, LLC (“RFC”).2 

3. Sierra’s counterclaims are based primarily upon attorneys’ fees and costs incurred 

post-confirmation in the Minnesota Action and are entirely different than the types of claims that 

                                                 
1  Substantially simultaneously herewith, Cozen O’Connor shall move for the pro hac vice admission of Jonathan M. 

Jenkins of JENKINS KAYAYAN LLP. 
2   RFC and its related debtors are hereafter referred to as the “Debtors.” 
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the Court has previously found enjoined by the Second Amended Joint Chapter 11 Plan Proposed 

by Residential Capital, LLC, et al. and the Official Committee of Unsecured Creditors (Attached 

as Appendix 1 to confirmation order at ECF 6065-1) (the “Plan”). 

4. What makes Sierra’s counterclaims different is that they were caused by the 

Trust’s deliberate and knowing post-confirmation wrongful acts.  Sierra warned the Trust in 

advance that filing the FAC would blatantly violate RFC’s prior settlement agreements with 

Sierra.  Courts have found that when a debtor knowingly and deliberately commences litigation 

after having received a bankruptcy discharge, it cannot escape liability for attorneys’ fees arising 

from that litigation on the basis that the claim was discharged in bankruptcy.   

5. Not only are Sierra’s counterclaims different, but the Trust knows they are 

different – it told the Court in the Minnesota Action that the Trust likely had sufficient funds to 

pay an award of attorneys’ fees should Sierra prevail on the settlement agreements.  And unlike 

the other counterclaims at issue here, prior to bringing this Motion, the Trust answered Sierra’s 

counterclaims and actively litigated them for 11 months (conceding along the way that at least 

85% of the loans in the Minnesota Action were, in fact, released).   

6. In addition, paragraph 42 of the Court’s order confirming the Plan [ECF 6065] 

(the “Confirmation Order”) expressly limited the discharge of claims against the Debtors to the 

“extent permitted by section 1141 of the Bankruptcy Code.”  Because the Plan was a corporate 

liquidating plan, 11 U.S.C. § 1141(d)(3) prohibited any discharge of the Debtors.  Accordingly, 

even assuming, arguendo, that Sierra’s counterclaims were pre-petition dischargeable claims, 

they would not have been discharged pursuant to the Plan and Confirmation Order.   

7. Accordingly, the Trust’s Motion should be denied in its entirety. 

FACTUAL BACKGROUND 

8. RFC sued Sierra on December 14, 2013 in Minnesota federal court.  The initial 

complaint did not identify any specific mortgages on which RFC purported to sue.  However, on 

12-12020-mg    Doc 9086    Filed 08/31/15    Entered 08/31/15 17:15:40    Main Document  
    Pg 6 of 17



 

 

 

3 

February 28, 2014, RFC filed a motion seeking leave to file a First Amended Complaint 

(“FAC”) that, for the first time, identified some of the specific loans on which RFC based its 

lawsuit. 

9.  Sierra opposed the motion because the FAC, among other things, violated 

releases and covenants not to sue contained in three prior settlement agreements between the 

parties – all of which expressly reference on the first page the “Client Contract dated March 13, 

2002,” cited in the Motion (at p. 3), on which RFC based its FAC.  (See pp. 2-6 and 18 to 

Sierra’s Opposition, attached as Exhibit 1).  The Trust was clearly on notice that it was about to 

unilaterally violate the same set of contractual obligations on which the FAC sought to hold 

Sierra liable.  

10. For example, one settlement agreement, effective December 19, 2007 (the 

“December 2007 Settlement”), released a number of specific loans (identified by loan number), 

as well as all loans involving “a borrower who has made the first twelve consecutive payments 

due GMAC-RFC within the month mandated by the contract” (hereinafter, the “First Year 

Payment Release”) (See December 2007 Settlement, section 2(b), attached as Exhibit 2). The 

parties promised not to “bring against the other party any other suits or actions, however 

denominated concerning any claim, demand, liability or cause of action that is the subject of this 

Agreement.”   (Id., section 3.)   There was also a prevailing party attorneys’ fees provision.  (Id., 

section 6.) 

11. At oral argument on March 24, 2014, when questioned by the Magistrate Judge, 

the Trust acknowledged Sierra’s affirmative rights under the settlement agreements – and 

conceded they are anything but common pre-petition dischargeable claims.  Trust counsel Peter 

Calamari stated: “I understand that there could be claims that, if we pursue them, that might be 

subject to an attorney’s fees to a prevailing party.”  (See pg. 25, lines 15-17 of March 24, 2014 

hearing transcript, attached as Exhibit 3).  Mr. Calamari further advised the Minnesota Court 
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that the Trust likely had sufficient funds to cover any attorneys’ fees award to Sierra.  (See Id. 

pg. 25, lines 19 – 25; pg. 26, lines 1 – 8).  The Court subsequently granted RFC’s Motion. 

12. RFC then made a number of changes to the FAC prior to filing it on May 23, 

2014.  (See May 23, 2014 Email from RFC Counsel Donald Heeman (with excerpts from 

attached redline), attached as Exhibit 4).  However, none of those changes attempted to remove 

from the FAC any of the released loans or released categories of loans.   

13. Sierra counterclaimed against RFC and the Trust on August 16, 2014, alleging 

breach of the release and covenant not to sue provisions contained in the December 2007 

Settlement (Exhibit 2) and in a settlement agreement dated March 10, 2008 (the “March 2008 

Settlement,” attached as Exhibit 5).  RFC and the Trust answered on September 9, 2014.  Sierra 

filed its Amended Counterclaim on September 30, 2014 (attached as Exhibit 6), which RFC and 

the Trust answered on October 14, 2014. 

14. Sierra propounded discovery on its counterclaims to ascertain how many loan 

borrowers had timely made the first year of loan payments (thus releasing those loans pursuant to 

the First Year Payment Release) – and filed a Motion to Compel on this and other matters on 

October 29, 2014.  Ultimately: 

 Under the FAC, the Trust claimed that Sierra was liable on 3,492 loans.  (See the 

Trust’s “Appendix B,” served on Sierra in the Minnesota Action, attached as 

Exhibit 7); 
 

 The Trust subsequently conceded that the First Year Payment Release released, at 

a minimum, more than 2,900 of those loans – all but 517; 
 

 Additional loans appeared to be released for other reasons, and on April 14, 2014, 

the Court in the Minnesota Action entered a stipulated order limiting discovery to 

just 502 of the original 3,492 loans (attached as Exhibit 8). 

15. In other words, Sierra’s counterclaim proved highly meritorious: at least 85% of 

the loans for which the FAC sought recovery were released by prior settlement agreements with 

Sierra.  Establishing these facts took months of litigation and caused Sierra to incur significant 

attorneys’ fees.  Yet, not until July 20, 2015 – more than 11 months after Sierra filed its 
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counterclaims – did the Trust first threaten to seek relief on the basis that the counterclaim had 

been discharged.  (See email attached as Exhibit F to Scheck Declaration, ECF 8948-6). 

ARGUMENT 

I. SIERRA’S CLAIMS WERE POST-EFFECTIVE DATE CLAIMS 

16. The lynchpin to the Trust’s argument that Sierra’s claims were discharged and 

subject to the Plan injunction is the notion that the claims arose pre-petition and that Sierra did 

not file a proof of claim with respect to those claims.   

17. Thus, the key issue is when Sierra’s counterclaims arose.  The Trust argues that 

the claim arose pre-petition when the parties entered into two settlement agreements (Exhibits 2 

and 5) containing the subject releases and covenants not to sue.  However, Sierra’s claims arose 

after the Effective Date and, therefore, they are not subject to the Plan injunction. 

18. Like several other Circuit Courts of Appeals, the Second Circuit uses the 

“relationship/fair contemplation” approach to determine whether a pre-petition contingent claim 

existed.3  The leading case on this issue in this Circuit is United States v. LTV Steel Co. (In re 

Chateaugay Corp.), 944 F.2d 997 (2nd Cir. 1991), which held that “before a contingent claim can 

be discharged, it must result from pre-petition conduct fairly giving rise to that contingent 

claim.”  Id. at 1005 (quoting Judge Sprizzo’s decision at In re Chateaugay Corp., 112 B.R. 513, 

521 (S.D.N.Y. 1990)). 

19.  The Eleventh Circuit also utilized the “relationship/fair contemplation” approach 

in Epstein v. Official Committee of Unsecured Creditors of the Estate of Piper Aircraft (In re 

Piper Aircraft), 58 F.3d 1573 (11th Cir. 1995), as did the Ninth Circuit in In re Jensen, 995 F.2 

925 (9th Cir. 1993). 

                                                 
3 Notably, however, the Second Circuit has not applied this test in a case where, as here, the allegedly discharged 

claim arose out of the voluntary, wrongful post-petition conduct of the debtor. 
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20. Here, there was clearly a prepetition contractual relationship between Sierra and 

the Debtors.  The focus, accordingly, rests on the lack of “pre-petition conduct fairly giving rise 

to [any] contingent claim.”  Sierra respectfully submits that such conduct was lacking here. 

21. Several courts utilizing the relationship/fair contemplation approach have found 

that where the claim arises out of the debtor’s post-discharge voluntary conduct, no contingent 

claim existed pre-petition.  For example, in Sure-Snap Corp. v. State of Vermont (In re Sure-

Snap Corp.), 983 F.2d 1015 (11th Cir. 1993), the debtor voluntarily prosecuted a post-

confirmation appeal of an earlier adverse decision from the bankruptcy court.  The creditor 

prevailed on appeal, entitling it to attorneys’ fees and costs under its pre-petition agreement with 

the debtor.  Id. at 1017.  The district court denied the creditor’s request for fees and costs on the 

ground that confirmation of the debtor’s plan extinguished the creditor’s right to attorneys’ fees 

and costs.  Id. 

22. On appeal, the Eleventh Circuit reversed the district court, finding that:  

[t]he confirmation of Sure-Snap’s Chapter 11 plan discharged its 

pre-confirmation liabilities under the Agreement.  The attorney 

fees Bradford [the creditor] seeks were incurred by Bradford in 

defending a post-confirmation appeal initiated by Sure-Snap.  

Sure-Snap voluntarily continued to litigate the validity of the 

Agreement after confirmation of its Chapter 11 plan.  Bradford had 

no choice but to defend.  By choosing to appeal the validity of the 

Agreement after confirmation, Sure-Snap did so at the risk of 

incurring post-confirmation costs involved in its act.  

“[B]ankruptcy was intended to protect the debtor from the 

continuing costs of pre-bankruptcy acts but not to insulate the 

debtor from the costs of post-bankruptcy acts.” 

Id. at 1018 (quoting In re Hadden, 57 B.R. 187, 190 (Bankr. W.D. Wis. 1986)) (emphasis in 

original). 

23. Similarly, the Ninth Circuit has found discharge inapplicable where a debtor 

voluntarily commences or re-institutes litigation following its discharge.  Siegel v. Federal Home 

Loan Mortgage Corporation, 143 F.3d 525 (9th Cir. 1998) considered whether a lender’s 
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contractual rights to attorney’s fees incurred post-petition, based upon a prepetition cause of 

action, constituted a discharged prepetition contingent claim.  There, the debtor brought a post-

petition action against the creditor in state court in which the creditor prevailed (Id. at 528), and 

the prepetition deeds of trust provided for recovery of the creditor’s attorney’s fees.  Id. at 531.   

24. The Siegel Court first disposed of the debtor’s argument that the discharge 

eliminated the attorney’s fees provisions from the prepetition documents.  Citing Johnson v. 

Home State Bank, 501 U.S. 78, 83, 111 S.Ct. 2150, 2153, 115 L.Ed.2d 66 (1991), the court found 

that “a discharge in bankruptcy does not end a party’s obligation, but merely prevents one 

method of collection.  Thus, [the debtor’s] discharge in bankruptcy did not extinguish the 

contractual attorney’s fee provision.”  Id. at 531 (citations omitted).   

25. In rejecting the debtor’s argument that the attorney’s fees claim constituted a 

prepetition contingent claim, the Siegel Court found: 

This is a case where the debtor, Siegel, had been freed from the 

untoward effects of contracts he had entered into.  Freddie Mac 

[the creditor] could not pursue him further, nor could anyone else.  

He, however, chose to return to the fray and to use the contract as a 

weapon.  It is perfectly just, and within the purposes of bankruptcy, 

to allow the same weapon to be used against him. 

* * *  

Siegel’s decision to pursue a whole new course of litigation made 

him subject to the strictures of the attorney’s fee provision.  In 

other words, while his bankruptcy did protect him from the results 

of his past acts, including attorney’s fees associated with those 

acts, it did not give him carte blanche to go out and commence new 

litigation about the contract without consequence. 

Id., at 533-34. 

26. The Ninth Circuit reaffirmed Siegel in Boeing North American, Inc. v. Ybarra (In 

re Ybarra), 424 F.3d 1018 (9th Cir. 2005).  There, the debtor, after having filed for bankruptcy 

protection, continued state court litigation against a creditor that she had commenced prior to 
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filing her bankruptcy petition.  The creditor prevailed and sought to collect the portion of the fees 

and costs incurred postpetition.  Id. at 1019.  The bankruptcy court ruled for the creditor, and the 

debtor appealed to the Bankruptcy Appellate Panel of the Ninth Circuit (“BAP”) which, in a 

divided opinion, reversed. The creditor appealed to the Ninth Circuit Court of Appeals, which 

reversed the BAP and reaffirmed its holdings in Siegel: 

[W]e reaffirm that claims for attorney fees and costs incurred post-

petition are not discharged where post-petition, the debtor 

voluntarily commences litigation or otherwise voluntarily 

“return[s] to the fray.”  Whether attorney fees and costs incurred 

through the continued prosecution of litigation initiated pre-

petition may be discharged depends on whether the debtor has 

taken the affirmative post-petition action to litigate a prepetition 

claim and has thereby risked the liability of these litigation 

expenses…  

In this case, after petitioning for bankruptcy, Ybarra petitioned the 

bankruptcy court to exempt the state suit against Rockwell, and 

then appealed the bankruptcy court’s denial of this exemption to 

the BAP and this court.  On remand, Ybarra chose to pursue the 

state case rather than accepting Rockwell’s $17,500 settlement 

offer.  Ybarra actively persuaded the state court to set aside the 

dismissal.  We conclude that by affirmatively reviving the state 

suit, Ybarra “returned to the fray.”  Thus, under Siegel, Rockwell’s 

claim for attorney fees and costs incurred post-petition was not 

discharged in the bankruptcy.4 

27. The Second Circuit has also determined that a post-confirmation award of 

attorney’s fees in pre-petition litigation may not constitute a pre-petition contingent claim.  In 

Big Yank Corp. v. Liberty Mutual Ins. Co. (In re Water Valley Finishing, Inc.), 139 F.3d 325, 

328-29 (2d Cir. 1998), the Second Circuit found that a sua sponte post-confirmation award of 

attorney’s fees in pre-petition litigation was not a contingent pre-petition claim.  The Court 

                                                 
4  The BAP majority relied on two cases, Abercrombie v. Hayden Corp. (In re Abercrombie), 139 F.3d 755 (9th Cir. 

1998) and Kadjevich v. Kadjevich (In re Kadjevich), 220 F.3d 1016 (9th Cir. 2000), which held that claims for post-

petition attorney fees could not be granted administrative expense priority.  Id. at 1021.  In reversing the BAP, the 

Ninth Circuit held that administrative priority deals with the distribution of estate funds, whereas discharge involves 

post-discharge personal liability.  Accordingly, the analysis of whether the attorney’s fees liability is a contingent 

claim is different.  Id. at 1025.  Thus, “[e]ven if a cause of action arose pre-petition, the discharge shield cannot be 

used as a sword that enables a debtor to undertake risk-free litigation at others’ expense.”  Id. at 1026. 
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reasoned that the award was outside the reasonable contemplation of the parties despite a pre-

petition statement by the trial court “that it would look to the unsuccessful party to pay attorneys’ 

fees.” Id., at 328.     

28. Other courts have also held that a debtor cannot escape post-confirmation 

liabilities where, as here, it voluntarily commenced or continued litigation post-petition.  See Bell 

v. Ruben, No. 12 C 8311, 2013 WL 6211743 at *10 (N.D. Ill., Nov. 26, 2013) (“The focus is on 

why and how the debtor incurred the post-petition debt.  Here, [the creditor] pursued her claims 

in the bankruptcy; [the debtor] voluntarily chose to throw his hat in the Arbitration ring with his 

former law firm and partners after the discharge order.  Thus, the obligation at issue here accrued 

because of a superseding cause – i.e., [the debtor’s] decision to pursue Arbitration – not because 

of [the creditor’s] original claims”); Maple Forest Condominium Ass’n v. Spencer (In re 

Spencer), 457 B.R. 601, 613 (E.D. Mich. 2011) (“Where a right to payment after the bankruptcy 

filing remains solely within the power of the debtor to avoid, the right to payment does not arise 

from the pre-petition agreement”); In re Bennett, No. 09-36637, 2012 WL 2562418 at *6 (Bankr. 

S.D. Tex., June 28, 2012) (“to the extent the fees are contingent on the acts of the debtor, they 

are not a contingent claim within the meaning of § 101(5)(A), and they are not a claim against 

the estate as of the petition date”); see also Texaco Inc. v. Board of Commissioners for the 

LaFourche Basin Levee District, 254 B.R. 536 (Bankr. S.D.N.Y. 2000) (“Simply stated, the 

basic rule is that claims arising after confirmation from a contractual relationship are not barred 

by a confirmation order.  It is only where the liability asserted in a claim is based upon a breach 

of contract that occurred before confirmation that the claim must be filed in the bankruptcy.  

Potential claims for liabilities for breach of obligations which might occur after confirmation 

cannot be filed before confirmation even if they could be anticipated”). 

29. What all of the foregoing cases have in common is their refusal to allow a debtor, 

such as the Trust here, to voluntarily pursue a post-discharge course of conduct which gives rise 
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to claims – whether based on prepetition contract or statute – and escape liability for those claims 

based on a previous bankruptcy discharge.  Sierra respectfully submits that this Court should 

likewise deny the Trust’s attempt to escape the consequences of its own post-confirmation 

actions in filing the FAC in blatant disregard of releases and covenants not to sue.   

30. The Trust recognized, as far back as March, 2014, that its decision to file the FAC 

came with a risk that it may have to pay attorney’s fees to Sierra – a decision that was the Trust’s 

alone to make, and which the Trust had every opportunity to avoid.  Prior to the FAC’s filing, the 

Trust: (a) was on notice the FAC would violate the settlement agreements; (b) acknowledged to 

the Court in the Minnesota Action the potential exposure to an award of attorneys’ fees; (c) had 

the opportunity to revise the FAC to eliminate the problem (and did revise the FAC, but not in 

any way that diminished the violation); and (d) deliberately and unilaterally filed the FAC 

anyway.  The Trust made a conscious and voluntary post-confirmation decision to violate the 

same set of contractual obligations on which it seeks to hold Sierra liable in the Minnesota 

Action.     

31. It should not now utilize this Court to escape that risk.5 

II. THE DEBTORS AND TRUST WERE NOT DISCHARGED 

32. The Motion must also be denied because the Debtors did not receive a discharge.  

33. The Confirmation Order provides that the Debtors received a discharge but 

limited any discharge to the extent allowed under section 1141 of the Bankruptcy Code.  (See 

Confirmation Order ¶ 42).   

34. Section 1141(d)(3) states as follows: 

(3) The confirmation of a plan does not discharge a debtor if – 

(A) the plan provides for the liquidation of all or 

substantially all of the property of the estate 

                                                 
5 Sierra incorporated herein the additional analysis and case citations contained in the Objection of Decision One.  
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(B) the debtor does not engage in business after 

consummation of the plan; and 

(C) the debtor would be denied a discharge 

under section 727(a) of this title if the case 

were a case under chapter 7 of this title. 

11 U.S.C. § 1141(d)(3). 

35. Section 727(a) of the Bankruptcy Code denies a discharge if “the debtor is not an 

individual.”  11 U.S.C. § 727(a).  Thus, a debtor is not entitled to a discharge if it is not an 

individual, the plan provides for the liquidation of all or substantially all of the estate property, 

and the debtor does not engage in business post-confirmation.  See e.g. Dutcher v. Reorganized 

Pettibone Corp., 193 B.R. 667, 668 (S.D.N.Y. 1996) (“[c]onfirmation of a plan discharges a 

corporation of all its debts unless it is a liquidating plan”); Teamsters Pension Trust Fund of 

Philadelphia v. Malone Realty Co., 82 B.R. 346, 349 (E.D. Penn. 1988) (corporate or partnership 

debtor that is “both liquidating and discontinuing its business does not receive a discharge when 

its plan is confirmed”; accordingly, automatic stay dissolved and discharge denied “no later than 

the moment of confirmation”); In re Wood Family Interests, Ltd., 135 B.R. 407, 410 (Bankr. D. 

Colo. 1989) (section 1141(d)(3) “and the case law interpreting it are clear that a discharge is not 

available to corporate or partnership debtors who propose a liquidating plan of reorganization.”) 

36. Here, the Debtors were unquestionably not individuals, the Plan provided for the 

immediate transfer of all, or substantially all, of the estates’ assets to the Trust, and the Debtors 

did not continue to engage in business after the Effective Date.6  Accordingly, RFC was not 

entitled to a discharge under section 1141(d)(3) of the Bankruptcy Code. 

37. The Confirmation Order recognized that fact and, accordingly, limited the 

discharge to the extent that section 1141 allowed.  However, section 1141(d)(3) does not permit 

                                                 
6 In fact, the Liquidating Trust Agreement requires the Trust to “wind down the affairs of, and dissolve the Debtors 

and their subsidiaries, including the Non-Debtor Subsidiaries” [ECF 6064-1, Section 2.2(c)], and mandates that “no 

part of the Liquidating Trust Assets shall be caused by the Liquidating Trust Board to be used or disposed of in 

furtherance of any trade or business” [Id., Section 7.1(b).]  
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any discharge.  Accordingly, Sierra’s counterclaims, even were they deemed pre-petition 

contingent claims, were not discharged. 

38. Because Sierra’s counterclaims were not discharged, its failure to file a proof of 

claim asserting such claims is of no moment.  See Grynberg v. United States of America (In re 

Grynberg), 986 F.2d 367, 370 (10th Cir. 1993) (“failure to file a proof of claim before the bar 

date simply precludes a creditor from participating in the voting or distribution from the debtor’s 

estate”); MMM Healthcare Inc. v. Quesada (In re Quesada), Bankruptcy No. 13-02057 BKT, 

Adv. Proc. No. 13-00174 BKT, 2014 WL 1329264 (Bankr. D. P.R., April 1, 2014) (finding that 

the failure to file a proof of claim does not affect its right to file a complaint for 

nondischargeability of the debt); Pharaoh’s Palace, Inc. v. Foster (In re Foster), No. 02-12221, 

02-1116 at *4 (Bankr. M.D. La., Oct. 22, 2003) (“[a] claim can be nondischargeable even if the 

creditor has not filed a proof of claim in the record of a case”); Kinney v. I.R.S. (In re Video 

Gaming, Inc.), 123 B.R. 889, 891 (Bankr. D. Nev. 1991) (“the failure of the IRS to file a proof of 

claim for the pre-petition 100% penalty taxes does not render its claim dischargeable”). 

39. Since Sierra’s counterclaims were nondischargeable, it was free to pursue those 

claims outside of the bankruptcy process.  See DePaolo v. United States (In re DePaolo), 45 F.3d 

373, 375 (10th Cir. 1995) (“[t]he party to whom [a nondischargeable] debt is owed is entitled 

after confirmation to enforce his or her rights as they would exist outside of bankruptcy”) 

(quoting In re Amigoni, 109 B.R. 341, 343 (Bankr. N.D. Ill. 1989); In re Grynberg, 986 F.2d at 

370 (“like any other holder of a nondischargeable debt, the IRS is also free to pursue the debtor 

outside bankruptcy”); Educ. Credit Mgmt. Corp. v. Loving (In re Loving), 269 B.R. 655, 662 

(Bankr. D. Ind. 2001) (“[n]either the bankruptcy rules nor the proof of claim bar date prevents a 

creditors holding a nondischargeable debt who has not filed a proof of claim from collecting 

outside of bankruptcy”); United States v. Wood (In re Wood), 240 B.R. 609, 610 (C.D. Cal. 
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1999) (“the taxes were a nondischargeable debt under 11 U.S.C. 1141(d)(2) and 523, and thus 

could have been collected outside the plan”).  

WHEREFORE, for the reasons set forth above, Sierra respectfully requests that the Court 

deny the Motion in its entirety and grant such other and further relief as it deems just and proper. 

Dated:  New York, New York 

            August 31, 2015 

COZEN O’CONNOR 

 

 

By: /s/ Frederick E. Schmidt, Jr. 

       Frederick E. Schmidt, Jr. 

277 Park Avenue 

New York, NY  10172 

(212) 883-4900 

(646) 588-1552 

eschmidt@cozen.com  
 
                      -and 
 
JENKINS KAYAYAN LLP 

pro hac vice pending 

Jonathan M. Jenkins 

444 S. Flower St., Ste 1530 

Los Angeles, CA 90071 

(310) 984-6800 

jjenkins@jklitigators.com  

 

Attorneys for Sierra Pacific Mortgage 

Company, Inc.  
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

RESIDENTIAL FUNDING COMPANY, 
LLC, 

Plaintiff, 

v. 

SIERRA PACIFIC MORTGAGE 
COMPANY, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 0:13-cv-03511-RHK-FLN 

DEFENDANT SIERRA PACIFIC 
MORTGAGE COMPANY, INC.’S 
MEMORANDUM OF LAW IN 
OPPOSITION TO PLAINTIFF’S 
MOTION FOR LEAVE TO FILE A 
FIRST AMENDED COMPLAINT  

INTRODUCTION 

When does a zealous effort to recover on behalf of bankruptcy creditors go one 

step too far? 

The question is not theoretical – it is fundamentally the issue before the Court, and 

the answer is clear.  The zealous advocate crosses the line when:  

• The bankruptcy debtor mass-litigates breach of warranty claims by filing 75+

identical “cookie cutter” lawsuits against all of its former correspondent lenders

that survived the economic meltdown;

• Every one of those complaints consists of conclusory allegations that cannot

survive Iqbal/Twombly scrutiny;

• Just one month before filings those complaints, the debtor’s counsel testified under

oath in the bankruptcy proceeding that the evidence potentially supporting the

claims alleged (specifically, loan files and loan-level electronic data for as many
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as 190,000 mortgages) is almost entirely unsearchable and inaccessible; and 

• Facing a hearing on the first Motion to Dismiss in a line of many, the debtor

brings a motion for leave to file a proposed First Amended Complaint (“FAC”)

that (1) rectifies none of the shortcomings of the original Complaint; (2) remains

obviously and admittedly without evidentiary support; and (3) injects new

allegations that patently violate broad-spanning releases and covenants not to sue

contained in a prior settlement agreement with the defendant – an agreement that,

according to publicly-filed billing records, the debtor’s counsel actually reviewed

and discussed prior to filing suit.

STATEMENT OF FACTS 

Sierra Mortgage Company, Inc. (“Sierra”) began doing business with plaintiff and 

debtor-in-liquidation Residential Funding Company, LLC (“RFC”) in or around March 

1997. (Complaint, Ex. A, p. 1.)  RFC alleges that, from that time until RFC filed for 

Chapter 11 bankruptcy in May 2012 (the “Bankruptcy Action”) (Id., ¶ 52), Sierra sold 

RFC “thousands” of residential mortgage loans.  (Id., ¶ 51.)  The FAC puts the number of 

loans Sierra sold to RFC at “over 9,000,” and attaches a 195-page list of all the loans 

allegedly bought from Sierra from to 2000 to 2007 – but does not identify any loans that 

RFC contends are “defective.”  (FAC Redline, p. 7, ¶¶ 16, 18 and Ex. C [Dkt. Nos. 49-6 

and 49-5]). 

The December 19, 2007 Settlement Agreement 

Sierra occasionally repurchased certain mortgage loans from RFC; however, 

contrary to the allegations of the proposed FAC (at p. 3, ¶ 5 [Dkt. No. 49-6]), Sierra did 
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not “acknowledge” any “material defects” regarding such loans, and retains no 

continuing liability on them.  In fact, Sierra and RFC executed written settlement 

agreements that (1) disclaimed any admission of wrongdoing by Sierra; (2) contained full 

releases and covenants not to sue with respect to the repurchased loans; and (3) obligated 

RFC to reimburse Sierra its costs and attorneys’ fees in the event RFC – as it expressly 

does here – ever breached the covenant not to sue.  (Declaration of James Coffrini 

(“Coffrini Dec.”), Exs. 1-3.) 

 One such settlement agreement, effective December 19, 2007 (the “December 19, 

2007 Settlement”) – thus post-dating every loan listed in Exhibit C – provided Sierra with 

a broad-spanning retroactive release.  (Coffrini Dec., Ex. 1.)  In addition to an attached 

list of 29 “Subject Loans,” the December 19 Settlement defined certain “Additional 

Loans” that 

were sold to GMAC-RFC on or before the effective date of this Agreement, 
which may be in breach of one or more Events of Default, as described in 
the Client Guide but which have not been identified as of the date of this 
Agreement… 
 

(Coffrini Dec., Ex. 1, p. 1.)  Section 2(b) stated that upon payment of the Settlement 

Amount: 

…GMAC-RFC for itself, its present and past representatives, heirs, 
executors, administrators, successors, assigns, family, partners, employees, 
agents, and attorneys will fully and forever release and discharge Client… 
from all claims, demands, torts, damages, obligations, liabilities, costs, 
expenses, rights of action, or causes of action arising out of the Subject 
Loans, and arising out of the Additional Loans, but only where the 
Additional Loans involve a borrower who has made the first twelve 
consecutive payments due GMAC-RFC within the month mandated by 
the contract, or (ii) where the overstatement of stated income by the 
borrower(s) is identified as the only Event of Default of the GMAC-RFC 
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Client Guide (“Client Guide”). 
 

(Id., p. 3 (emphasis added).)  Sierra timely paid the full settlement amount.  (Coffrini 

Dec., ¶ 3.)   Section 3 contains a covenant not to sue: the parties promised not to “bring 

against the other party any other suits or actions, however denominated concerning any 

claim, demand, liability or cause of action that is the subject of this Agreement.”   (Id., 

Ex. 1, p. 3.)  Section 4 provides that neither party admitted fault or liability (Id., pp. 3-4), 

and Section 6 awards prevailing party costs and attorneys’ fees in the event of any 

dispute (Id., p. 4). 

 RFC’s purported FAC seeks to “pursue additional recoveries” (¶ 5) against Sierra 

based on all previously repurchased loans, including the 29 Subject Loans expressly 

resolved by the December 19, 2007 Settlement.  This alone is a breach of the covenant 

not to sue, but RFC has also opened a much uglier can of worms: its covenant not to sue 

extends not just to the Subject Loans, but a defined subset of Additional Loans that 

consists of the following: each and every loan that RFC contends is defective and 

purports to sue on in this action, unless for any such loan, either: 

1. The borrower did not make “the first twelve consecutive payments due 

GMAC-RFC within the month mandated by the contract”; or 

2. RFC can identify some other “Event of Default” pursuant to the relevant 

Client Guide other than “the overstatement of stated income by the 

borrower(s).” 

(Coffrini Dec., Ex. 1, p. 3.)  As will shortly be discussed, RFC apparently lacks the 

ability to access the information necessary to make these determinations.  Thus, allowing 
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RFC to proceed with the proposed FAC would subject Sierra to undue prejudice, because 

the most effective weapon against breach of the covenant not to sue – a counter-claim for 

attorneys’ fees – is not much of a deterrent against a bankrupt debtor with a proven track 

record of shooting first and asking questions not at all. 

The Other Settlement Agreements 

 Given the broad retroactive effect of the December 19, 2007 Settlement, Sierra did 

not receive a significant number of repurchase demands from RFC following its 

execution. However, Sierra did subsequently enter into several similar settlement 

agreements with RFC, including two such agreements that completely extinguished any 

ostensible liability on the part of Sierra with respect to four of the “example” loans cited 

by the proposed FAC. 

 On March 10, 2008, the parties entered into a settlement (the “March 10, 2008 

Settlement”) resolving seven Subject Loans.  (Coffrini Dec., Ex. 2.)  Among the Subject 

Loans were three of the “example” loans cited in RFC’s proposed FAC: 

11208459  (FAC, ¶ 42(k).) 

11208467  (Id., ¶ 42(l).) 

11301585  (Id., ¶ 42(n).) 

(Coffrini Dec., Ex. 2, ¶ 1(a) and Exhibit A thereto.)  The March 10, 2008 Settlement 

contained language virtually identical to that of the December 19, 2007 Settlement: 

including a release and covenant not to sue with respect to each Subject Loan.  (Id.)   

 Similarly, on September 17, 2008, the parties entered into another settlement 

agreement (the “September 17, 2008 Settlement”) releasing Sierra of liability with 
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respect to three Subject Loans, one of which is an RFC “example” loan cited in the 

proposed FAC: 

11249329  (FAC, ¶ 53(c).) 

(Coffrini Dec., Ex. 3, and Exhibit A thereto.)  The September 17, 2008 Settlement 

contained the same provisions as the above-described settlement agreements.  (Id.)  

RFC counsel apparently reviewed at least one of these settlement agreements prior 

to the filing of this action.  According to the billing records of Morrison Foerster LLP,1 

RFC’s counsel in the Bankruptcy Action – which is listed in the original complaint in this 

action as “Of Counsel” to RFC (Dkt. No. 1, p. 15) – on November 1, 2013, one of RFC’s 

lawyers billed for the following time entry: “[r]eview Sierra Pacific file documents, 

including settlement agreement (0.6); discuss same with [other attorney] (0.2).”  

(Declaration of Jonathan M. Jenkins (“Jenkins Dec.”), Ex. A, p. 2) (emphasis added.)  

While it is unclear which of the settlement agreements was reviewed, all such agreements 

contain a release and covenant not to sue for the repurchased Subject Loans.  Thus, it is 

completely unclear why RFC’s proposed FAC now attempts to violate that covenant not 

to sue by “pursu[ing] additional recoveries stemming from” each of the repurchased 

loans.  (Dkt. No. 49-6, ¶ 5.) 

The Genesis of This Lawsuit (And 75+ Others Like It) 

Prior to filing for Chapter 11 bankruptcy in May 2012 along with numerous 
                                                
1 As explained in the Jenkins Dec. (at ¶¶ 2-3), Morrison Foerster LLP and Carpenter 
Lipps & Leland LLP (which is Special Litigation Counsel for RFC in the Bankruptcy 
Action, as well as counsel of record for RFC in this action) periodically file their billing 
and expense reports publicly in the Bankruptcy Action to receive compensation from the 
debtor estates.  
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affiliates, RFC was a mortgage loan aggregator, in the business of acquiring loans from 

numerous “correspondent lenders” such as Sierra and pooling them into securitized 

mortgage trusts.  (FAC, ¶¶ 1-2.)   

On December 11, 2013, the bankruptcy court approved RFC’s Chapter 11 Plan 

(the “Plan”).2   Over the next several days, RFC mass-filed virtually identical lawsuits 

against Sierra and other former loan correspondents – 67 separate lawsuits in this federal 

district alone.3  (RFC also filed several similar lawsuits in Minnesota state court, as well 

as in New York federal and state courts).  Yet, even more remarkable than the sheer 

volume of litigation RFC commenced is the swiftness with which it all came about. 

Sometime after September 1, 2013,4 the bankruptcy debtors asked the Carpenter 

firm to “examine potential claims against certain third parties related to their roles in the 

                                                
2 One aspect of the Plan was creation of a Liquidating Trust to prosecute certain 
“Liquidating Trust Causes of Action” (including the potential claims against Sierra and 
other loan originators).  However, RFC was blocked from bringing such claims in the 
Bankruptcy Action because, inter alia, many of RFC’s correspondent agreements contain 
a Minnesota choice of venue clause (Complaint, Ex. A, ¶ 13 [Dkt. No. 1-1, p. 8]).  Such 
provisions are automatically upheld in any “non-core” proceeding (e.g. a state law breach 
of contract action against a non-debtor entity).  See, e.g. In Re Exide Technologies, 544 
F.3d 196, 206 (3rd Cir. 2008).  Thus, Section 13.2 of the bankruptcy court-approved 
Liquidating Trust Agreement included a jurisdictional carve-out: “…notwithstanding… 
anything to the contrary set forth in the Plan, the Liquidating Trust Board shall have 
power to bring (or cause to be brought) any action in any court of competent jurisdiction 
to prosecute any Liquidating Trust Cause of Action.”  (Jenkins Dec., Ex. D, p. 24) 
(emphasis added).)  Therefore, RFC’s contention in its recently-filed Motion to Transfer 
Venue to the U.S. Bankruptcy Court for the Southern District of New York (Dkt. No. 54) 
that the bankruptcy court retained “exclusive jurisdiction” over this action is incorrect. 
3 Exhibit D to Sierra’s Request for Judicial Notice in Support of its Motion to Dismiss 
provides a list of the 67 cases RFC filed against former correspondent lenders in the U.S. 
District Court for the District of Minnesota.  
4 The caption to the cited “Summary of Fifth and Final Application of Carpenter Lipps & 
Leland LLP as Special Litigation for the Debtors for Compensation and Reimbursement 
of Expenses” explains that the “Fifth Compensation Period” (when the debtors made their 
request to the Carpenter firm) was from September 1, 2013 through December 17, 2013.  
(Jenkins Dec., Ex. B, p. 3.) 
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Debtors’ securitization to try and recover some of [sic] liabilities that were settled as part 

of the Global [bankruptcy] Settlement”  (Jenkins Dec., Ex. B, p. 5); and sometime 

thereafter, the bankruptcy debtors “ultimately decided to pursue claims against certain of 

the correspondent lenders who had sold [RFC] loans.”  (Id.)  The Carpenter firm’s first 

billing entry regarding these correspondent lender lawsuits appears to have occurred on 

October 25, 2013 (Id., p. 7) – just seven weeks prior to the “filing of more than 75 cases 

in December 2013 asserting claims against these lenders based on defective loans they 

had sold to RFC”  (Id., p. 5): “[r]eview various e-mails and related materials related to 

purchase of loans (.20).  Conference with [other attorney] regarding potential affirmative 

claims (0.5).”  (Id., p. 7.) 

Evidently, the notion of suing numerous correspondent lenders using substantially 

similar complaints advanced quickly.  Just a few days later, on November 1, 2013, 

another attorney at the Carpenter firm had begun “work on draft correspondent lender 

complaint.”  (Jenkins Dec., Ex. B, p. 9.)  Within several days, the Carpenter firm had 

designated this complaint as the “form correspondent lender complaint” or, alternatively, 

the “template complaint.”  (Id., pp. 10-11.)  In terms of actual due diligence, however, 

between October-December 2013, there appear to be only two specific references to 

Sierra in the Carpenter firm’s billing records, amounting to less than three hours’ work: 

11/13/2013 Review and analyze correspondent files regarding Sierra Pacific 
  Mortgage (1.5) 
 
11/14/2013 Review and analyze Sierra Pacific lender file. [1.8] 
 

(Id., p. 12.) 

CASE 0:13-cv-03511-RHK-FLN   Document 58   Filed 03/08/14   Page 8 of 2212-12020-mg    Doc 9086-1    Filed 08/31/15    Entered 08/31/15 17:15:40    Exhibit EX 1
 - Sierra Opp to Mtn to Amend    Pg 9 of 23



 
 
 
 

 9 

Contemporaneously, the Carpenter firm was working on the bankruptcy debtors’ 

Plan confirmation.  The question of how much pre-filing diligence RFC performed – or 

could have performed – seems to be addressed at least in part by a declaration of attorney 

Jeffrey Lipps of the Carpenter firm, filed in the Bankruptcy Action on November 12, 

2013 (the “Lipps Declaration” or “Lipps Dec.”).  (Jenkins Dec., Ex. C.)   The Lipps 

Declaration urged the bankruptcy court to approve the proposed Plan in part because it 

resolved pending securities fraud lawsuits against RFC (and the other debtors) that would 

otherwise require extensive discovery, including the production of copious loan files and 

loan-level data – information quintessentially relevant to this action.  However, RFC 

lacked the ability to access large quantities of such information because, among other 

things, it had sold its entire loan servicing portfolio to Ocwen Loan Servicing, LLC 

(“Ocwen”) for $3 billion in early 2013. 

The Lipps Declaration provided several “illustrative examples” of the discovery 

burdens RFC and the other bankruptcy debtors potentially faced in multiple mortgage-

backed securities actions, and used as one such example the action Allstate Insurance 

Co., et al. v. GMAC Mortgage, LLC et al., Hennepin County District Court Case No. 27-

CV-11-3480: 

The Allstate plaintiffs bought over $553 million of RFC and GMAC RMBS 
certificates in twenty-five securitizations involving more than 190,000 
mortgage loans between 2005 and 2007. 
 

(Jenkins Dec., Ex. C, p. 18.)  The proposed FAC concedes that “a number [of the 25 

securitizations at issue in Allstate] included Sierra Pacific loans.”  (Dkt. No. 49-6,  

¶ 72(c).) 
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 The Lipps Declaration explained that if the Allstate litigation (which involved “all 

five of RFC’s securitization shelves”) were to continue, the discovery burdens would be 

severe: 

Many loan files exist entirely or partially in paper copy only… production of all 
190,000 loan files would likely require production of tens of millions of pages.  
Moreover, the personnel and systems needed to efficiently search for and copy 
loan files have all transferred to Ocwen, leaving the debtors with extremely 
limited practical ability to collect and produce those materials. 
 

(Jenkins Dec., Ex. C, pp. 19-20 (emphasis added).)  Thus, at the same time RFC was 

ramping up to file dozens of lawsuits against loan originators using its “template” 

complaint, it was simultaneously telling the bankruptcy court that it no longer had the 

ability to access critical evidence it would need to prosecute such claims (let alone 

conduct pre-filing diligence). 

 Moreover, to avoid violating the broad covenant not to sue in the December 19, 

2007 Settlement with Sierra, RFC should have conducted pre-filing diligence using loan-

level performance data, payment histories, and underwriting parameters for each and 

every loan it is purportedly suing on – to ensure that none of them were loans as to 

which: (1) the borrower had made 12 consecutive monthly payments; or (2) there was no 

Event of Default other than the borrower’s overstatement of stated income.  However, the 

Lipps Declaration explained that RFC lacks access to this information as well: 

In addition, relevant loan-level data apart from origination files – such as 
information about loan-level performance data, loan originators, 
underwriting parameters, due diligence, quality audit results, payment 
history, and other relevant metrics – is housed in or was processed through 
a number of electronic systems.  Some of these electronic systems are no 
longer operational, so it would require extensive IT work to access them. 
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(Jenkins Dec., Ex. C, p. 20 (emphasis added).)  This concession perhaps shows why, as 

late as December 5, 2013 – just one week before RFC launched 75+ loan originator 

complaints into the judicial system – an attorney at the Carpenter firm was still searching 

for some means of corroborating RFC’s blanket allegations.  The billing entry reads: 

Investigation into potential sources of quality control data to provide 
defect detail in complaints. 
 

(Jenkins Dec., Ex. B, p. 14 (emphasis added).)  Evidently, at the same time RFC’s 

attorneys were preparing to storm courthouses, they were still struggling to find data to 

corroborate their “template” complaint. 

Differences Between the Proposed FAC and the Original Complaint 

 Sierra’s Motion to Dismiss (Dkt. No. 10) attacked the Complaint on, inter alia, 

Iqbal/ Twombly grounds.  The Complaint, like the other 66 complaints RFC filed in this 

judicial district, was a generic “template” that could have been (and apparently was) filed 

against any former correspondent lender that managed to survive the housing-market 

meltdown and global financial crisis.  In 15 pages dotted with interchangeable references 

to “Defendant” and “other correspondent lenders,” the Complaint offered: 

• Lengthy and mostly irrelevant background regarding the Bankruptcy Action; 

• Similarly irrelevant descriptions of securities fraud lawsuits brought against RFC 

on account of allegedly defective loans “including those sold to it by Defendant” 

(¶ 9); 

• Generic allegations of contractual breach by “Defendant and other correspondent 

lenders” (¶ 31); 
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• An allegation that “dozens of the loans sold to RFC by Defendant violated the 

Client Guide and/or other representations or warranties made by Defendant” (¶ 33) 

(emphasis added); and 

• Zero specific loans and zero particular representations and warranties allegedly 

breached by specific loans. 

After bringing an unsuccessful motion for a six-week extension of time to “decide 

how to respond” to the Motion to Dismiss, RFC now asks for leave to file the proposed 

FAC which, in a nutshell:  

• Changes “Defendant” to “Sierra Pacific” in most places; 

• Conveniently and inexplicably raises the number of allegedly defective Sierra 

loans from “dozens” to “hundreds” (¶ 40); 

• Provides even more irrelevant details regarding the Bankruptcy Action (¶¶ 71, 

72(a)-(f), 75-76) and the securities fraud lawsuits against RFC (¶¶ 49, 60-61, 65); 

• Violates covenants not to sue with Sierra (by, inter alia, seeking “additional 

recoveries” on all previously repurchased loans (¶ 5) and using as “examples” not 

less than four loans covered by prior settlement agreements (¶¶ 42(k),(l),(n) & 

53(c)); and 

• Still fails to identify a single specific representation or warranty allegedly 

breached with respect to even one single Sierra loan. 

The proposed FAC makes three other notable additions.  First, RFC provides 17 

“example” defective loans (¶¶ 42(a)-(n) and 53(a)-(c)).  However, none of these 

“examples” actually identifies a specific representation or warranty that the example loan 
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allegedly breached.  Tellingly, RFC goes on to allege that “[u]pon information and 

belief, many more of the loans sold to RFC by Sierra Pacific contained material defects” 

(¶ 43 (emphasis added)).  It would appear that RFC is just guessing. 

Second, the proposed FAC attaches thick exhibits: fifteen versions of Client Guide 

“excerpts,” and a list of 9,000+ loans purchased from Sierra.  However, this 

“informational deluge” merely underscores the critical information RFC does not offer 

and does not itself know: which loans allegedly breached what contractual obligations (as 

established by what version of the Client Guide) and how?  RFC never connects the dots 

– not even once.  

Exhibits B-1 through B-15 (Dkt. Nos. 49-3 and 49-4) consist of hundreds of pages 

of “exemplary excerpts” from fifteen constantly-changing versions of the Client Guide.   

The sheer number of different versions demonstrates the difficulty in even figuring out 

the correct source of the contractual obligations applicable to any given loan – let alone 

the specific provisions allegedly breached.  RFC makes no attempt to sort things out, 

stating only that the various excerpts “set the standards to which Sierra Pacific’s loans to 

RFC were expected to adhere” and leaving it undecipherably at that.  (Dkt. No. 49-6,  

¶ 17.)5 

Exhibit C (Dkt. No. 49-5) purports to be a 195-page list of the 9,000 loans RFC 

bought from Sierra (FAC, ¶ 18), with sale dates as early as 2000 (and thus far outside 
                                                
5 The proposed FAC contends that “[t]he complete versions of the Client Guide are 
known to the parties…” (¶ 17.)  Quite the opposite.  When it was in business, RFC made 
the Client Guides available primarily online.  The most recent Sierra loan sale listed in 
Exhibit C was dated September 2007, more than six years ago, and RFC is out of 
business and in liquidation. 
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Minnesota’s 6-year statute of limitations for breach of contract claims).  Nowhere does 

Exhibit C specify which of these loans RFC alleges to be defective – meaning that Sierra 

cannot even attempt the process matching specific loans to particular representations and 

warranties scattered throughout “excerpts” from fifteen versions of the Client Guide. 

Third, RFC tries to spruce up its allegations that certain (unspecified) Sierra loans 

“materially” breached various representations and warranties (also unspecified) by 

repeating the contentions made by former litigation adversaries (or contained in 

bankruptcy proofs of claim “stemming from allegedly defective mortgage loans.”  (FAC, 

¶¶ 49, 57, 60-61, 65.)  For example, RFC alleges: 

…as part of the MBIA litigation, MBIA hired an expert to review again a 
sampling of loans… MBIA’s expert identified 88 loans originated by Sierra 
Pacific that materially breached the weaker representations that RFC had 
provided to MBIA.  Examples of the material breaches MBIA asserted were 
[]… 

 
(Id., ¶ 61 (emphasis added).)  What this section makes clear is that, for all of RFC’s 

references to the mortgage securitization actions, those cases involved completely 

different sets of contractual obligations, notwithstanding RFC’s conclusory assertion that 

the other representations and warranties were “weaker” or “more limited.”  (FAC, ¶ 36.) 

 In addition, RFC conspicuously avoids conceding that MBIA’s (or any other 

plaintiff’s) allegations were accurate.  The proposed FAC tries to use the damaging 

assertions leveled against RFC in other actions as proof that Sierra breached 

representations and warranties in this case, but without conceding that RFC itself 
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committed wrongful conduct or caused any damages.6   

RFC cannot have it both ways.   Notably, RFC’s Answer in the MBIA litigation 

(filed by the Carpenter firm) denied nine times “that RFC made any misrepresentations or 

breached any warranties” or that “there were undisclosed or misrepresented any risks 

related to loans in the collateral pools…”  (Jenkins Dec., Ex. F.)   RFC also asserted as an 

affirmative defense that “general economic conditions and changes in the housing 

market” were the superseding cause of MBIA’s claimed mortgage securitization losses.  

(Id., p. 40 (emphasis added).)  RFC is bound to this position whether it likes it or not: its 

counsel in both this action and the Bankruptcy Action, Jeffrey Lipps of the Carpenter 

firm, also served as RFC’s expert witness in the Bankruptcy Action; his expert report 

filed on October 3, 2012 opined on the merits of the bankruptcy debtors’ “Housing 

Crisis” Defense: 

[t]here is ample evidence that the true cause of the losses to these Trusts 
was the massive economic downturn beginning in late 2007 and escalating 
through 2008 and into 2009… Debtors had developed extensive factual and 
expert support for this argument. 
 

                                                
6 Consistent with this new strategy, RFC elected to delete ¶ 35 of the Complaint from the 
proposed FAC (Dkt. No. 49-6, p. 18), which read: 
  

35. Indeed, as part of its own analysis of the claims later asserted against 
it, RFC retained its own expert, who concluded that approximately 43.5% 
of the loans he reviewed were materially defective in one or more ways, 
and that the likely exposure to RFC and its affiliates from defective 
correspondent loans exceeded $7 billion.  
 

Apparently, as RFC attempts to convert this case into a “breach of warranty” action by 
citing breach of warranty caselaw (Motion, p. 3), it has become uncomfortable with the 
notion of conceding its own misconduct – perhaps out of concern that “breach of 
warranty” claims implicate a provision of Minnesota’s comparative fault statute, Minn. 
Stat. § 604.01(1a). 
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(Id., Ex. E, p. 38.) 

STANDARD OF REVIEW 

RFC correctly notes that F.R.C.P. Rule 15(a)(2) obligates federal courts to 

“freely” grant leave to amend “when justice so requires.”  (Motion, p. 2.)  RFC also 

appositely cites (at p. 2) the recent decision in Streambend Properties III, LLC v. Sexton 

Lofts, LLC, 2014 WL 316895 (D. Minn. Jan. 28, 2014), in which the district court denied 

plaintiff’s Rule 15(a)(2) motion for leave to amend because, among other reasons, the 

proposed amendments were “futile” and infused with bad faith.7 

Streambend explained that a proposed amendment is “futile” when it would not 

survive a Rule 12(b)(6) motion to dismiss.  Thus, proposed amendments must survive 

Twombly/Iqbal scrutiny: “[a] claim that does not satisfy Twombly is futile under Rule 

15(a).”  Id. at *6.  See also Cornelia I. Crowell GST Trust v. Possis Medical, Inc., 519 

F.3d 778, 781-83 (8th Cir. 2008) (upholding district court’s denial of leave to amend on 

ground of futility).  The Court may also properly deny leave to amend where the request 

is apparently made in “bad faith” or would cause “undue prejudice” to the opposing 

party.  Streambend, 2014 WL 316895 at *6-8. 

Twombly mandates that a viable complaint must set forth enough specific facts “to 

state a claim to relief that is plausible on its face.”  550 U.S. at 570.  “[L]abels  and 

conclusions” or a “formulaic recitation of the elements of a cause of action will not do.”  

Id. at 555.  In a breach of contract case, the mere assertion that the defendant breached a 
                                                
7 The district court in Streambend established that plaintiff’s proposed amendments were 
time-barred by citing a county recorder document that evidenced plaintiff’s constructive 
notice.  2014 WL 316895 at *6-8. 
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contractual obligation is not enough; the plaintiff must specify what contractual 

provisions are at issue, or it is “impossible to discern precisely how [the defendant] 

allegedly has breached them.”  Motley v. Homecomings Fin., LLC, 557 F. Supp. 2d 1005, 

1013 (D. Minn. 2008).  See also T.B. Allen & Assocs., Inc. v. Euro-Pro Operating LLC, 

2012 WL 2508021 at *2 (D. Minn. June 28, 2012) (dismissing breach of contract claim 

when plaintiff did not sufficiently plead terms of contract). 

F.R.C.P. Rule 8(a)(2)’s “short and plain” fair-notice pleading standard affords no 

protection to complaints that are minimally pled because of insufficient pre-filing 

diligence or a lack of evidentiary support: 

It is the plaintiffs’ burden, under both Rule 8 and Rule 11, to 
reasonably investigate their claims, to research the relevant 
law, to plead only viable claims, and to plead those claims 
concisely and clearly, so that a defendant can readily respond 
to them and a court can readily resolve them.   

 
Gurman v. Metro Housing and Redevelopment Authority, 842 F. Supp. 2d 1151, 1153 (D. 

Minn. 2011).  Accordingly, conclusory allegations that lack factual support and are based 

on “information and belief” do not satisfy Rule 8.  See Vollmer v. Fed. Home Loan 

Mortg. Corp., No. 13-2617, 2014 WL 642423, at *1 (8th Cir. Feb. 20, 2014). 

ARGUMENT 

1. The Court Should Deny Leave to File the Proposed FAC Because It Is 
Futile, Smacks of Bad Faith, and Would Unduly Prejudice Sierra 
 

On this Motion, issues of futility and bad faith run together: the proposed FAC, 

like the original Complaint, does not pass muster under Rule 12(b)(6) and 

Twombly/Iqbal.  The proposed FAC throws up huge amounts of data (9,000 loans and 15 
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partial versions of a Client Guide) that only further convolutes RFC’s claims – for 

instance, by purporting to make clearly time-barred claims based on loans that RFC 

purchased as far back as 2000.8  The FAC seeks additional recovery on loans that Sierra 

already repurchased, violating a settlement agreement and covenant not to sue that RFC’s 

own attorneys have read, according to their publicly-filed billing records.  And RFC is 

bound to further violate the retroactive release and covenant not to sue contained in the 

December 19, 2007 Settlement,9 because RFC apparently has no access to the electronic 

loan-level data (such as payment histories) necessary just to ascertain whether any given 

Sierra loan is subject to the settlement provisions. 

Particularly concerning, however, is the question of why RFC now presents the 

Court with a second pleading asserting claims that lack evidentiary support.   In the Lipps 

Declaration, RFC’s own counsel (and expert witness) essentially admitted in open court – 

just one month before this action and 70+ other like it were filed – that plaintiff did not 

have the ability to adequately investigate and prosecute these claims.  (Nonetheless, at the 

very same moment, RFC’s attorneys were hurriedly churning out a “template” complaint 

in anticipation of mass litigation). 

                                                
8 “It is well-settled [under Minnesota law] that a cause of action for breach of contract 
accrues immediately on a breach, though actual damages resulting therefrom do not occur 
until afterwards.”  Enervations, Inc. v. Minnesota Mining and Mfg. Co., 380 F.3d 1066, 
1069 n2 (8th Cir. 2004) (citation omitted) (leave to amend properly denied where extrinsic 
settlement agreement revealed claim to be time-barred). 
9 While typically the Court does not look beyond the Complaint on a motion to dismiss, 
there is a recognized exception for “materials that are part of the public record… as well 
as materials that are necessarily embraced by the pleadings” – such as the December 19, 
2007 Settlement.  Homeownership Preservation Foundation, 2009 WL 6067018 at n3.  
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RFC cites several cases for the proposition that plaintiffs in the “RMBS litigation 

space” (which this two-count breach of contract action does not occupy) do not have to 

“set forth in the complaint each and every breach for every one of the thousands of loans 

involved.”  (Motion, pp. 5-6.)  This is an unavailing attempt to redirect the line of battle: 

RFC need concern itself with whether it must match specific contractual provisions to 

particular loans “thousands” of times when thus far it has failed to do so even once. 

Federal courts in other jurisdictions have provided clear and persuasive authority 

regarding the application of Twombly/Iqbal to the breach of warranty claims that 

predominate in loan repurchase litigation. Those courts “have dismissed breach of 

representation and warranty claims, which fail to plead facts sufficient to put a defendant 

on notice of the nature and scope of the claims.”  Torchlight Loan Servs., LLC v. Column 

Fin., Inc., 2012 WL 3065929, at *5 (S.D.N.Y. July 25, 2012) (dismissing portions of a 

complaint that merely recited the warranties and alleged breaches but provided no factual 

underpinnings of the purported breach); see also Wells Fargo Bank, N.A. v. LaSalle Bank 

N.A., 2011 WL 4837493, at *3 (N.D. Ill. Oct. 11, 2011) (dismissing breach of warranty 

claim where plaintiff failed to allege “the ways” in which defendant breached its 

warranty). 

In this case, the Complaint offered lots of detail about irrelevant matters such as 

the Bankruptcy Action and the dozens of securities fraud actions filed against RFC, and 

the proposed FAC provides more of the same.  However, in marked comparison, RFC’s 

operative allegations of contractual breach are strikingly threadbare – far more so than 

the complaints analyzed in Torchlight and Wells Fargo.  In fact, both documents – 
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stripped of the irrelevant “filler” – are more similar to the skeletal complaint at issue in 

Bissessur v. Indiana University Board of Trustees, 581 F.3d 599, 604 (7th Cir. 2009), 

where the Court of Appeals affirmed dismissal of a student’s breach of implied contract 

claim against a university due to insufficient factual allegations in support of naked legal 

conclusions.  The decision gave the plaintiff a scathing rebuke that seems equally 

applicable to RFC’s factually bankrupt claims against Sierra: 

Allowing this case to proceed absent factual allegations that match the bare-
bones recitation of the claims’ elements would sanction a fishing expedition 
costing both parties, and the court, valuable time and resources. 
 
Such language calls to mind Iqbal’s cautionary admonition that F.R.C.P Rule 8 

“does not unlock the doors of discovery for a plaintiff armed with nothing more than 

conclusions.”  556 U.S. at 678-79.  It logically follows that the “doors of discovery” also 

remain barred for a plaintiff who – according to the recent testimony of its bankruptcy 

counsel/litigation counsel/expert witness under penalty of perjury – cannot access 

potential evidentiary support because it is located in untrackable loan files or on 

inoperative computer systems. 

Without a doubt, RFC and its counsel are attempting to zealously represent the 

interests of bankruptcy creditors.  They may hold a firm belief that evidence supporting 

RFC’s allegations is somewhere out in the universe.  And they are clearly concerned 

about a rapidly closing window on the statute of limitations.  Regardless, it is equally 

clear that RFC is undeterred by the fact that its cookie-cutter claims against Sierra and 

70+ other loan originators lack adequate evidentiary support.  And permitting RFC to go 

on marching blindly into the night – while trampling on Sierra’s rights in violation of 
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covenants not to sue – is not the appropriate result.  As this Court has previously noted, 

“[a] shot in the dark is a sanctionable event, even if it somehow hits the mark.”  Brown v. 

Ameriprise Financial Services, Inc., 276 F.R.D. 599, 605 (D. Minn. 2011), citing Vista 

Mfg., Inc. v. Trac-4, Inc., 131 F.R.D. 134, 138 (N.D. Ind. 1990). 

On these facts, denial of RFC’s Motion is warranted on three grounds: futility, bad 

faith, and prejudice to Sierra.  Streambend, 2014 WL 316895 at *6-8.  The proposed FAC 

is facially defective, RFC does not have proper evidentiary support for the claims alleged, 

and the mere filing of the FAC would massively violate Sierra’s rights under the 

retroactive release and covenant not to sue contained in the December 19, 2007 

Settlement.  Denying RFC leave to file the FAC as proposed would not even be 

especially prejudicial (and certainly not the death knell this action deserves), as plaintiff’s 

original Complaint is still pending. 

Nonetheless, denial will send RFC and its counsel an overdue reminder (on behalf 

of Sierra and 66 other outraged mortgage originators recently hailed before this Court) 

that zealous advocacy has limits.  Some lines may never be crossed, whether by one step 

or ten, even in the name of bankrupt debtors that no longer bleed. 
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CONCLUSION 

For the above-stated reasons, Sierra respectfully requests that the Court deny 

RFC’s Motion. 

Dated: March 7, 2014 Respectfully Submitted, 

/s/ Jonathan M. Jenkins______________ 
Jonathan M. Jenkins  
Admitted pro hac vice 
Lara Kayayan 
Admitted pro hac vice 
JENKINS LLP 
8075 West Third St., Suite 407 
Los Angeles, California 90048 
Telephone: (310) 984-6800 
Fax: (310) 984-6840 
jjenkins@jmjenkinslaw.com 
lkayayan@jmjenkinslaw.com 

Richard T. Thomson (#109538) 
Amy L. Schwartz (#0339350) 
Lapp, Libra, Thomson, Stoebner & Push, 
    Chartered 
120 South Sixth Street, Suite 2500 
Minneapolis, MN 55402 
Telephone: (612) 338-5815 
Fax: (612) 338-6651 
rthomson@lapplibra.com 
aschwartz@lapplibra.com 

Counsel for Defendant Sierra Pacific 
Mortgage Company, Inc. 
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SETTLEMENT AGREEMENT 

This Settlement Agreement effective u of December 19, 2007 (muy be mncndcd, supplemented or 

othc~rwise modified from time to lime, hereinafter referred to as " Agreement .. } is between Residential 

Funding Campany, LLC ( .. OMAC·RFC") and Siam Pociftc Mortgage CompSllly Inc. ("Client .. ), 

collectively the (" Parties") and indMdually the ("Party"). 

RECITALS; 

WH£REAS, OMAC·RFC' purchased from Client pursuant lo the terms and conditions of tho.l 

certain Client Contract dDtcd March 13, 2002 (1s amended, supplemented m othcrwiac modified .ITom time 

to time, hcreinAfter referred to ns the "Client Com.roct") those residential mortgage loans dcscn'bed on the 

attached Exhibit A (hC!'ein11ftcr referred to u the '"Subject Loans"); 

WHEREAS, the pnrtlcs bdicvc there mny be other loans ("Additional Loans") 1hut were sold to 

GMAC-RFC on or before 1be effective dnte of this Agreement, which may be in breech of one or more 

Events of Default, as described in tf1c Clicnl Ouldc bul which have not been identified 11s of the dute of this 

Agreement; 

WHEREAS, GMAC-RFC has demanded dmt Client repurchase the Subject Loons pursuant to the 

Client Contract; 

W~IER.EAS, Client has not n!purchoscd lhe Subject Loons; 

WHEREAS, fhc Panics have agRed Iha! it is in their respective best interests tc set1le their 

disputes with respect to the Subject Loans and wilh respect to a sub-set of certain Additional Loans on the 

terms and conditions hereinafter set forth; 

NOW THBREFORE, in consideru1ion of lhc premises ond for good sind valuable consideration. 

the receipt :tnd sufficiency of which 11rc hereby acknowlcdgcrl, OMACRFC and Client hcn:by agree WI 

follows: 

I. PAYMENT: 

(u) ln seltlemcnl of OMAC·RPC's claims, and tn consideration of GMAC·RFC rele11sin3 

ias claims against Client rcluting to the Subject Loans and a sub-set of certoin Additional Loans and all 

other undctt:ikings stated hi this Agreement, Cliunl will poy to GMAC-RFC the amount of Sl,000,000 
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.. · .. : .. 

("Scnlcmenl Amount"), Cfient will pay 1hc Settlement Amount to OMAC~RFC on or before Oecernber 21, 

2007. 

(b) P11ymcnt wll be Jllllde to GMAC-RFC no later than 12:00 Noon {Minnenpolu time) 

on the due date and shall be made in lawful money or the United Stares of Amoric11 in immediately 

available funds mmsfcrrcd v\11 wire to OMACRFC's account ut: 

BANK ONE 

Chicago, IL 60670 

ABA #071000013 

Credit to OMAC-Rcsidcntfol Funding Compony, LLC 

DOA UCC()Unt #I 09n86 

Attn: Melissa Simons 

RE: Sierra Pncifk 12/07 

(c) If Client foils to pny the Settlement Amount on it timely basis In accon:lancc 

with the paymenc schodule, or otherwise broaches i1s obligation under the Client Contract or any otJ1er 

Agrccmc:nt it has wilh OMAC-RFC, GMAC-RFC m;sy, al i1s option, by written notice to Oicnt. terminate: 

this Agreement und proceed against Clirint with rC$pccl to the Subjoct Loans and off Addition:al Loons 

under lhe Client Agtccmcnt. 

:Z. RELEASES: 

{a) Client for itself, its present and post Rprcsentatives, heirs, 

executors, administrators, suc:ccssors, assigns. fumily, partners, cn..,toyees, agents and auomcys docs 

hereby fully and fon:ver rclCllsc and dischnrgc OMAC~RFC, 11nd any entity nffillatcd in any mnn11er with 

GMAC-RFC nnd ils rcprcsen1otives, heirs, cKcculors, administrators, successors, llSSigns, family, piirlncrs, 

employees, agents, and llltomcys from 11ny ond oll claims, demands, 1orts, damages, obligations, liabilities, 

costs, cicpcnscs, rights of action, or co uses of ac:lion, arising oul of the Subject Loans, and arising out of the 

Additional Loans, b1.1t only where the Addltiono.J Loans involves o borrower(s) who has mode the first 

twelve consccuti~ payments due GMAC-RFC wilhin the month duo as mandated by the contmct. or (ii) 

where lhe ovcrstutemcnl of stated income by lhc bonower(s) is identified as the only Event of Ocfuull of 

2 

I 
i 
1 
i 

I 
l. 
! 
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the GMAC-RFC Client Guide: (''Client Ouide"). All other types of Addilionul Loans 11re not included 

within 1hc stapc or Ibis release ilnd are thus subject io repurchase .and other rcmadics. All other rights of 

1hc Par1ies under the ''Client Guide .. 1h111t remain in f'ull force and cl'fcct, except us expressly stated herein. 

(b) Upon rull payment of thtl Scttlcmcn1 Amount by Client and the performance 

by Client of all other terms and C<lndttir:ms of thi$ Agrcc:ml!nt, GMAC-RFC for itself. ii. present ;md past 

reprcsen1utives. heirs, execurors, adminitemors, suecessors, assii.111s, family, ~nners, .employees, agents, 

and altOmeys will fully and tbrever release and di.scllarge Client, and its respective represenloliv~. heirs, 

executors, odministnitars, suc:ccssors, assigns, lilmily, parlner1, employees, agents and attorneys from 1111 

claims., demands. lcxU, damagCl, oblfgations, llnbifities, coses, expenses, rights of action, or cau5CS of 

uclion arising out of the Subject Loans , and arisin,g out or the Additional Loans, but only where the 

Addidonal Loans involve o borrower{s) who has made the first twelve consecutive paymenis dtlc GMAC· 

RFC within the month due •~ mund111cd by the conlt'llcl, or (ii) \vhcre 1hc overst11tcment of stated income by 

the bonower(s) is identified us lhe only Event of Defnult of the OMAC-RfC Client Ouidc (''Clienl 

Guide"). All other types of Additionol Lolllls 11rc not included within lhc scope of this release and arc thus 

subject to repurchase ond other remedies. All olher rights of the Patties und~ lhe "Client Guide" shatl 

rcm111in in full focce ~nd effect, ex~ as expressly sluted herein 

(e) The Pal'tks ocknowledgc th111 1hey muy hereafter discover fuc:ts ditl'ercnt 

from or in odchtion to those which they know or believe 10 be trw: with respect 10 lhc Subject Loans tmd 

Addition11l Loans and ngrce thal this Agreement shall be and rernt1in cfTcctive in all fC$p&:Cls 

notwithstanding such different or addirionul facls or the discovery then:of. Nothing in this Agn:cment shall 

be deemed 10 release any claims orising ( i) under lhe Client Con!Tact bur Urn'elntcd to the Subje~ Loans 11nd 

Additional Loans, or (ii) under any other Agreements now or hcreaner in cff"Cct to which GMAC-RFC 11nd 

Client are panic:s. 

3. NO OTHER ACTIONS: ~h P1rty represents and wa1Tan1s thot it has nol brought and 

wilf not bring against the other p11.rty nny other suits or actions, however denominated conc:cming any 

claim, demnnd, linbility or cause ofaction, that is the subject of this Agreement. 

4. NO ADMISSION OF WRONGDOING: This instrument shall not be construed !IS 11n 

admission of responsibility, liability or faull whnlsaevcr for either Party's claims. Client and OMAC·RFC 

l 
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... 

deny o.11 such responsibili1y ond deny d111t they have engaged in :my improper, illeg11I, or wrongful conduct 

1ow11rd eacl1 other. 

5. REPRESENTATIONS AND WARRANTIES: Euch of the Panics does hereby 

represcnl and warrnnl to the other that lhis Agreement is a valid end binding obligation of ench Party 

enforceable In nccordnncc: with ilS. terms;. 

6. ENFORCRMENT EXPENSES OF PREVAILING PARTY: Each Porty11grces that in 

!he event or any dispute regarding this Agreement or 1hc claims, demands, li11bilirics, and ca~ of action 

included within ils scope. the losing Ptlrty will be liable to reimburse, on dcmnnd, tho prevailing Party for 

any and all expenses and costs. includins, wirhout limitation, the fees and eitpenscs of the prev11iling 

P11ny's counsel 11nd of any orhet counsel, e.'(pcrts, consultants or 11genl3 that lhc prev11iling Party muy incur 

111\er the datf! hctcofin connection with the enforcement of this Aweemcnt 

7. CONFJDENTIA.LITY: All terms oftllla Agrocmcnt arc and shall remain confldentlol 

and sh11JI not be disclosed to other parties other than 1·0 the Porty's attomeys, uc:caunlllllts or olhcr 

professionals, or in conjunction whh a due diligence lnvC$tigotlon of any Party's business, ci«:cpt: a) to the 

extent thot the Panics tire oblig11tcd 10 make disclosure 11s a rcsulf of Jegnl prDCess or to perrorm othc:r legnl 

duty; or b) c~ccpt us 11grec:d by all Parties in separate wridng. 

8. FURTHER ASSURANCES: £m:h Party O!P'CCS to ~ccutc 1111 s11ch funhc:r documents as 

shall be reasonably ncccss11.ry or helpful to carry out to the provisions oflhis AgrcemcnL 

9. NO PRIOR ASSIGNMENT OF CLAIMS: EDch Party rcprcscn15 und worr11niS thal 

said Purty h11s not previously assigned or transferred any cloim, dcmond, liability, or c11usc of itction that is 

the subject of this Agreement. 

10. AMENDMl!NTS AND WAIVER: No amendment or any provision or this Asrecmcnt 

shall be effective unless it is in writing ond signed by Client 11nd GMAC-RFC. und no wnivcr of BRY 

provision or this Agreement, and no consent to any departure !here from by aient or OMAC·RFC shall be 

effective unle5S it is in writing and signed by Client and OMAC.RfC, and then such waiver or consent 

shnll be ctTl!ctive only in t11c specific inslonce and for the specific purpose for which given. 

I J. CONSTRUCTION; This Aweemcn1 conS1itutes a ncgotillted document. In e11sc of any 

nllegcd nmbiguity in uny tcnn of this Asrecment, such tenn shall not be constructed in fDvor of or against 

4 
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eilhcr Party by reason of the participation of such Party or hs attorneys in the negotiation or drafling or diis 

Agr1lcmcnt. 

12. APPLICABLE LA \V; This Agreement sltall be subject to and constructed und enrorced 

in accordance with the intemat laws of the Stute of Minnesota withotrt giving effect to any conflicts oflaws 

principles. 

13. BINDING EFFECT AND ASSIGNMENT; INTENDED THIRD PARTY 

BENEFICIARY~ Thfs Agreement shall insure to the benefit of, 1111d shall be bindini upon Client and 

GMAC.RFC and their rcapcctiv11 successors and nssigns. 

14. SEVERABLITY: Any provision of this Agreement \lihich is prohibited or unenforceable 

in any jurisdicrion shalt, as to such jurisdiction, be cffcclive to 1hc extcm of such prohibition Of 

uncnforccability without invalidating the rcmirining portions hereof or :iffecting lhe validity or 

cnfcm:eability of 1111ch provision in uny other jurisdiction, and to this end, the provisions hereof ure 

severable. 

15. FACTUAL INVESTIGATION: B11ch Party hi!$ m11dc such lnvcstfgation of the feels 

pi:rtai11ing w this Agrec:rnent, BS it deems ncCCSSllr)'. 

16. SECTION HEADINGS: Section hcudings in 1his Agrcemcnl urc for convenience only 

and shall not in any \YllY limfl or utTcct the meaning or interprctntion ohny provision of1his Agreement, 

17. ENTIRE AGREEMENT: T11;s Agreement embodies the cnriro asreement between the 

Partios us to tbe subject mut1er hereor, and supersedes all prior Agreements and understandings relntfng to 

the subject matter hereof. Withoul limiting lhc gcncni.lity of the foregoing, this Agreement represents the 

final agreement between the Parties us lO tbe subject mQttcr hereof mid may not be oontradict«I by evidence 

of prior. contcmporuneous or subsequent oral agrcemenls of Lhc Parties: and there are no unwriucn oral 

agreements bciwecn the Parties and neither OMAC-RFC nor Client, nor ony officer, l\gcnt, employee:, 

representative or attomey for GMAC-RFC or Client, has made any statement or reprcsenuition lo the other 

Party regarding any foe1s relied upon in en1cring this Agreemcni. and neither Party bu replied upon uny 

such statement or reprcscntntion in exe<:uting this Agreement or in making this statement herein set forth. 

18. COMPREHENSION OF AGREEMENT AND DUE AUTHORIZATION: Each 

Party hereto has read this Agreem:nt and underst11T1ds the contents thereof. &ch of lhc officers or agents 

s 
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executing this Agreement on bchelr of their respective princip.als Is empowered to do so and thereby binds 

his or her respci:1ivc principal. 

I~. COUNTERPARTS: This Agrecmenl may be eJtccutcd fo 11ny number of counterpans. 

each of which shall be deemed to be an original but alt of which together shall constitute but one and the 

saml? inslrumcnt. 

IN WITNESS WHEREOF, e11ch of the Pnrties hereto has caused lhis Agreement to be eitccutcd ond 

delivered by ils officer thereto duly 11uthorfacd u of 1he date first ubon! written. 

Dare: __ 9_.....\t\""4\0"-C)...__ __ 

Stnte of LAL..~ 
eounty or. ___ rs;i.;.....,....., .... ~~ .... .s= ... <iKL.:~.._ 

R<s~udlngCompany, LLC 

B)': ~/ul,4fk 
Name: l»Y;<.tn UJhenh:l.0!1 

Title: __..fl,,._~ t...,.4t.=CJ"""ftnr~-----

6 
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Exhibit A 

GMAC-RFCil! £!!!!!!! Borro!l!!e[ 

106!'i5869 378035 -t031t615 349200 -10311808 349119 -10867257 <403721 -10832779 38'1685 

11~9199 .t3D469 -10311613 349186 -10867071 398902 -1(1832743 396458 -1120fn()S 4~8568 -11047567 415525 -10832823 400042 -11249811 440138 -1DIJ32129 398883 -10789841 388873 -19289979 47'4615 -11448913 4!18503 

19289815 454308 -18447285 476256 -T111G937 421264 -19439983 476255 -190331.109 "62239 -194Mi979 0000476055 -19439985 476282 -19447301 478795 -1t4486&3 46001-4 

1U10009 4437B4 -11301631 44561!9 -10394503 357631 -
7 
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

-----------------------------------------------------------

Residential Funding Company,
LLC,

Plaintiff,

vs.

Sierra Pacific Mortgage
Company, Inc.,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

File No. 13-CV-3511
(RHK/FLN)

Minneapolis, Minnesota
March 24, 2014
9:36 a.m.

DIGITAL AUDIO
RECORDING TRANSCRIPT

-----------------------------------------------------------

BEFORE THE HONORABLE FRANKLIN L. NOEL
UNITED STATES DISTRICT COURT MAGISTRATE JUDGE

(MOTIONS HEARING)

APPEARANCES
For the Plaintiff:

For the Defendant:

FELHABER LARSON FENLON & VOGT PA
DONALD G. HEEMAN, ESQ.
220 South Sixth Street
Suite 2200
Minneapolis, Minnesota
55402-4504

QUINN EMANUEL URQUHART &
SULLIVAN, LLP
PETER E. CALAMARI, ESQ.
51 Madison Avenue
22nd Floor
New York, New York 10010

JENKINS LLP
JONATHAN M. JENKINS, ESQ.
8075 West Third Street
Suite 407
Los Angeles, California 90048

LAPP LIBRA THOMSON STOEBNER &
PUSCH, CHARTER
AMY L. SCHWARTZ, ESQ.
120 South Sixth Street
Suite 2500
Minneapolis, Minnesota 55402
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Transcribed By: CARLA R. BEBAULT, RMR, CRR, FCRR
316 North Robert Street
Suite 146 U.S. Courthouse
Saint Paul, Minnesota 55101

Proceedings recorded by digital audio recording;
transcript produced by computer.
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P R O C E E D I N G S

IN OPEN COURT

THE COURT: Okay. This is Residential Funding

versus Sierra Pacific Mortgage Company, Inc. Let's get

everybody's appearance on the record. For the Plaintiff.

MR. HEEMAN: Good morning, your Honor. Donald

Heeman, Felhaber Larson. And with me is Peter Calamari from

Quinn Emanuel Urquhart & Sullivan appearing pro hac vice,

and Mr. Calamari will be arguing today.

THE COURT: Okay. For the Defendant.

MR. JENKINS: Good morning, your Honor. Jonathan

Jenkins, Jenkins, LLC, on behalf of Sierra Pacific Mortgage,

Incorporated. And with me is Mr. Richard Thomson of Lapp,

Libra, Thomson.

THE COURT: Okay. We're here for a hearing on the

Plaintiff's Motion to File a First Amended Complaint.

Mr. Calamari, you're up.

MR. CALAMARI: Thank you, your Honor, and good

morning. Thank you especially for letting me appear here.

This is a straightforward application to amend a

complaint. Rule 15 provides that amendments should be

freely granted when the interests of justice so require.

The application comes pre answer, pre a Rule 16 scheduling

conference, pre any adjudication on the merits of the

12-12020-mg    Doc 9086-3    Filed 08/31/15    Entered 08/31/15 17:15:40    Exhibit EX 3
 - 3-24-14 Hearing Transcript    Pg 4 of 29



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CARLA R. BEBAULT, RMR, CRR, FCRR
(651) 848-1220

4

original complaint. Unlike some of the cases cited by

Defendants in their opposition papers, the First Amended

Complaint -- it is the First Amended Complaint. It is not a

series of amended complaints which have been dismissed and

attempts to cure problems that a court has identified in an

original complaint. There's been no adjudication on the

merits of the original complaint. Defendant's opposition

papers don't even bother to address the standards for

amended --

THE COURT: Let me ask you this because you may be

aware this isn't the only case we have with your client.

MR. CALAMARI: I am aware, your Honor.

THE COURT: What generated the perceived need to

amend the complaint and is this something we're gonna see in

the multitude of other cases that we have?

MR. CALAMARI: Your Honor, the answer to your

second question is yes. There will be amended complaints in

the other cases to reflect a more robust complaint in each

case with more specific information. That's not to say that

we think the first complaints wouldn't have withstood a

Motion to Dismiss, but a Motion to Dismiss had been filed

and the Motion to Dismiss raised issues about the pleadings

and we tried to address those issues.

THE COURT: So this is in response to the Motion

to Dismiss to attempt to avoid that?
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MR. CALAMARI: Correct. Well, again, your Honor,

it is trying to make the Motion to Dismiss utterly and

completely irrelevant.

THE COURT: Okay.

MR. CALAMARI: We think the original complaints

would have certainly satisfied the Twombly standards for a

breach of contract and a breach of indemnity obligation

agreement, which is the two issues raised here. No fraud is

alleged in these complaints so there's no specificity

requirement. It's a very straightforward pleading

requirement. But because a Motion to Dismiss was made and

it complained about lack of detail, the subsequent

complaints provide substantially more detail on the nature

of the breaches than the original complaints provided.

THE COURT: Okay. And on the -- so is this the

first of many or are we just one of many that we're right in

the middle of? Because all of these cases are staying, as I

understand it, with the individual judges, at least for now.

Have other judges in this district addressed a motion like

this to amend in response to a Motion to Dismiss or is this

the first of many?

MR. CALAMARI: This is the first. We don't think

there will be many because other defendants have just

consented to the amended complaint. Some have asked us to

amend the complaint before they draft a Motion to Dismiss.
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There are a few other complaints where there is a Motion to

Dismiss and an amended complaint has been filed and those

Defendants have in effect said they'd like to go ahead with

their Motion to Dismiss even in the face of the amended

complaint. And we have asserted some opposition to that on

the grounds that the amended complaint moots out the

original complaint. But this is the first hearing on this

particular issue.

THE COURT: Okay. And how do you address -- so

then going to the substance of the merits, as I understand

it the Defendants say you still haven't identified a single

loan that was nonconforming and therefore you're entitled to

any compensation.

MR. CALAMARI: I think this is one of the big

fallacies in their papers. If you look at paragraph 42 to

the complaint, paragraph 42 to the complaint identifies some

16 -- I can check the complaint for the exact number, but --

sorry I left it over here. It identifies quite a number

of -- I can give you the exact number -- yeah, I believe

it's 16 separate loans, individual loans that have defects

in them. It specifies the loan number. It gives you the

nature of the defect. It provides information about why the

defect is material. To say that we haven't identified a

specific loan is simply wrong. There's just no -- no basis

for that claim.

12-12020-mg    Doc 9086-3    Filed 08/31/15    Entered 08/31/15 17:15:40    Exhibit EX 3
 - 3-24-14 Hearing Transcript    Pg 7 of 29



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CARLA R. BEBAULT, RMR, CRR, FCRR
(651) 848-1220

7

Equally they don't really admit -- while they make

that bold statement, what they really say is a few of these

loans might be subject to settlement agreements. And that's

the bulk of their papers which don't belong on a motion --

opposition for a Motion for Leave to Amend. They make

summary judgment type arguments. They say, well, a couple

of those loans might be subject to settlement agreements.

Well, that's an issue to be determined after they

put in an answer and they raise a defense, and then that can

be looked at. The settlement agreements clearly don't cover

all of the loans in question.

THE COURT: Do we know if any of the 16 specifics

that are listed in paragraph 42 are governed by settlement

agreements or don't we know?

MR. CALAMARI: To my knowledge, three or four of

them might be covered by settlement agreements but the words

in those settlement agreements are sufficiently ambiguous to

make it unclear as to whether there is a release of the

particular indemnification claims here. But we also make

quite clear in the complaint that we are not seeking to

recover on any loans that were repurchased by Sierra. And

so even if one or two of these examples is covered by a

settlement agreement, the complaint makes clear that we are

not seeking to recover for those particular loans.

Now, it's important to understand, your Honor,
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these cases not only in this court but there are cases on

repurchase claims all over the country. Some of those cases

have been tried, some of those cases are settled, many of

them are still in -- winding their way through the courts.

And virtually every single one of those cases has recognized

that the volume of loans is simply too big to allow for

either pleading or proving that every one individual loan

that breached was a breach. All of the courts that have

looked at these issues have resorted to a sampling approach.

That is, take a statistically normal sample. See if -- you

use 400 loans or a hundred loans, if 40 of them are

materially a breach, then you could assume that across the

whole pool 40 percent would be a material breach. So no

court has required pleading and proving defect in every

single defective loan.

But, again, we're getting to -- getting further

down the road. All we have here is whether or not we should

have leave to amend the complaint. We don't even in theory

have to establish that a complaint states a claim on this

motion. The -- that is yet to be decided. All we really

need to show is that it's plausible. And at this point it's

more than plausible. This is -- the detailing provided in

the amended complaint is very straightforward. These are

simple claims, and we think that the motion should be

granted.
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THE COURT: Okay.

MR. CALAMARI: I would make one other point.

There is a case, Streambend, that we cited in our papers and

the Defendants have endorsed. In that complaint -- in that

case there was initially a state court proceeding. The

state court proceeding went to judgment. The disappointed

party in that proceeding commenced a federal court

proceeding, filed a complaint, then filed an amendment as of

right. Then when that complaint was dismissed, made a

motion for leave to file an additional complaint. That

motion was granted. When that complaint was dismissed, made

a motion to file a third amended complaint. That motion was

granted in part.

The court didn't finally dismiss the case and

refused further amendment until the Motion for the Fourth

Amended Complaint, after three previous active adjudications

on the merits of the complaints. And so, your Honor, to me,

this is a motion that ought to be granted and we should have

no further argument on it. Thank you.

THE COURT: Okay. It's our practice to let the

other side argue, just because.

MR. CALAMARI: I apologize.

THE COURT: All right. Go ahead.

MR. JENKINS: Thank you, your Honor, and may it

please the Court:
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This, your Honor, is the First Amended Complaint

that RFC seeks leave to file. It is 549 pages long; 96

percent of it consists entirely of exhibits. Sierra

contends that, particularly in light of the fact that this

is the First Amended Complaint of many that is about to hit

this Court's docket, that the Court should deny RFC leave to

amend for three reasons: Futility, bad faith, and undue

prejudice.

First, however, I would like to briefly address

certain arguments that both were and were not made in both

RFC's reply brief and in Mr. Calamari's oral presentation,

the first which was nowhere addressed. Now, Exhibit C to

this complaint is a 195-page list of 9,000 loans that Sierra

sold to RFC over a period ranging from the year 2000 all the

way through September 2007.

Now, we don't know precisely or in any sense of

the word how many of these loans or which loans RFC contends

to be defective. We know that it is something of a moving

target. In the original complaint RFC said that dozens of

Sierra loans were allegedly defective. In the proposed

First Amended Complaint they now have said that that number

is in the hundreds. And on page 5 of RFC's reply they are

now contending that Sierra sold thousands of defective loans

to RFC and now it faces hundreds of millions of dollars in

liability as a result.
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THE COURT: But isn't that why God invented

discovery?

MR. JENKINS: Well, in theory yes. But under

Twombly-Iqbal the doors of discovery don't get opened until

Plaintiff has first proved that they actually have a

meritorious case. And the issue here is --

THE COURT: That's kind of an overstatement of

Iqbal. They have to allege a plausible claim, correct?

MR. JENKINS: Plausible being the key word.

THE COURT: Right.

MR. JENKINS: Now here, Exhibit C, as I mentioned,

the last loan, the latest loan on this list, was purchased

by Sierra in September 2007. Minnesota has a six-year

statute of limitations. This action was filed on December

14th, 2013. So we go back six years to December 14th, 2007,

every single loan on this list is time barred. And we cite

in our brief the Enervations case which makes clear that

under Minnesota law a breach of contract accrues for statute

of limitation purposes upon the moment of breach, in this

case when the loan was sold, regardless of whether or not

damages have yet to occur and do not occur until some future

point in time.

Now, neither the original complaint, the amended

complaint, or even the reply brief which doesn't even

address our statute of limitations argument, nothing is said

12-12020-mg    Doc 9086-3    Filed 08/31/15    Entered 08/31/15 17:15:40    Exhibit EX 3
 - 3-24-14 Hearing Transcript    Pg 12 of 29



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CARLA R. BEBAULT, RMR, CRR, FCRR
(651) 848-1220

12

regarding potential invocation of any sort of tolling on the

statute of limitations. So we now have a claim that appears

to be completely facially time barred, and that was the

exact basis in the Streambend decision which was very

recent, I think January 28th, 2014, for denying leave to

amend on the basis that all of the claims asserted were

facially time barred.

Now, moving onto --

THE COURT: Let me interrupt there. What's in

Exhibit A and B? In other words, are all of the claims --

is it your contention that Exhibit C is all of the loans

that are the subject of this complaint and therefore the

entire complaint is time barred or just those that are

referenced in Exhibit C?

MR. JENKINS: Well, it would appear that they have

attached a list of 9,000 loans and they have represented in

the FAC that these are the loans on which RFC -- it's a

little unclear. They said these are -- this is the universe

of loans that was sold. They haven't identified, you know,

other than dozens/hundreds/thousands, how many of them they

allege to be defective. But the fact of the matter is it

doesn't matter if any of them are defective because they are

all timed out under the statute of limitation.

THE COURT: Okay. And Exhibits A and B are not

lists of more recent loans?
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MR. JENKINS: No, your Honor. Exhibit A is a

nine-page list of the contractual agreement between Sierra

and RFC.

Exhibits B-1 through B-15 consists of 513 pages of

excerpts from various unspecified versions of the Client

Guide applicable from various times from who knows when to

who else knows when.

And I would like to say a few words about these

example loans that RFC has offered in his proposed FAC. And

first I would like to go to paragraph 17 which discusses --

really the only place that discusses them at all -- the 500

plus pages in Exhibits B-1 through B-15. "The complete

versions" -- and I'm reading the second sentence of

paragraph 17. "The complete versions of the Client Guide

are known to the parties and are too voluminous to attach in

their entirety: The omitted portions of the client guides

do not affect the obligations set forth in this amended

complaint."

Not true, your Honor. If you could turn to page

15, paragraph 42 a, b and c. They are just the first three

of the example loans that RFC has provided, at least four of

which we already know have been expressly released and RFC

has not even offered to remove those loans from this list.

Now, Exhibit A talks about a loan that was

allegedly deficient that was originated by RFC. And in the
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fourth line in paragraph 42 a says: "RFC's Client Guide

prohibited the sale to RFC of second lien loans under these

circumstances because of the obvious risk posed by negative

amortizing first liens."

Well, if you look through -- again, I'm going to

ask your Honor to take my word on this -- if you look

through Exhibits B-1 through B-15 there's absolutely nothing

about the standards for when or when not RFC will accept a

second lien mortgage that is inferior to a first that

negatively amortized. Now the one place that that would be,

if you look at the index to Exhibit B-1, second lien, that's

a home equity loan, it should be somewhere in 6G. And now

I'm looking at page 9 to Document 49-3, which sets out the

RFC's Home Equity Loan Program.

So in the first instance the statement that B-1

through B-15 contains all of the relevant provisions and

that no immaterial or irrelevant provision is not included

is just completely wrong. The larger point for

Iqbal-Twombly purposes is that, okay, yes, they list some

loans and they list some problems that the loans purportedly

have, and they say, Oh, these problems were material. But

nowhere, not once, do they actually go back to the actual

contractual obligations and even try to say, okay, in this

-- for example, the sale of RFC of negative lien loans under

these circumstances because of the obvious risk posed by
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negative amortizing first liens. Nowhere, not once, in any

of these I think 17 examples do they give an actual

provision that was actually breached.

And we think we know why that's so. It's because

they are -- RFC does not actually have the ability to go out

and find its loan files or search through electronic loan-

level data. They are using the information that was used by

the Plaintiffs in the securitized mortgage litigation cases

filed against RFC by, among other lawyers, Mr. Calamari

himself. And so they are not actually doing their own work.

They are recycling the work of Plaintiff's lawyers, but that

work involved an entirely different set of representations

and warranties.

So they are not quite sure based on this limited

data which provisions of the client guides for RFC that any

of these loans actually violated. And under Iqbal-Twombly

maybe they don't have to do it dozens or hundreds or

thousands of times, however many loans are at issue, but

they ought to be able to do it at least once and they don't.

And in fact if you look at loan B, paragraph 42 b

in the FAC, it says: "Sierra Pacific had indeed failed to

verify the borrower's assets as was required by the Client

Guide." Well, where is that provision? I have no idea even

just looking at the table of contents, but certainly nothing

in Exhibits B-1 through B-15 says anything about the
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requirement of correspondent lender to verify the borrower's

assets. Maybe it's in some other part of the manual, but I

don't know. And the First Amended Complaint says that

anything that's not in here is not relevant. That's clearly

not the case.

Same thing with 42 c. It turns out that Sierra

Pacific had never supplied any documentation of the

borrower's purported business and searches of various city

and state business records revealed no record whatsoever of

the borrower's business.

Well, okay. But again, what provision did that

breach specifically? Because, again, there's nothing in

this 513 page or 15 Exhibit Bs that speaks to an obligation

for Sierra Pacific or any other correspondent lender to

supply any documentation. So none of these examples

actually get by Iqbal-Twombly because they still don't tell

us what provision was actually breached. They missed that

critical step. And they contradict the language of earlier

in the First Amended Complaint that Exhibit Bs are all you

need to define the source of the obligation for all of the

loans at issue in this case. And their example loans show

that that is not truly the case.

I would like to say a few words about the release

agreements, and we've identified three of them. And those

release agreements create problems for RFC and in particular
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this First Amended Complaint on three levels.

Now, first, the three that we've attached, the big

one is the December 17, 2007 agreement. And it lists 29

loans that are expressly released for all time. There are

covenants not to sue. There are express releases of any and

all claims and any and all rights moving forward. And yet

these loans are listed in Exhibit C and RFC actually uses

four of them as their example loans.

And that in and of itself is a violation of the

settlement agreement. There's no dispute as to authenticity

of these settlement agreements. And cases have held that

the Court may look beyond the realm of the pleadings to

documents embraced by the pleadings. That's the Johnson v

Homecomings decision that we cite. Enervations also stands

for that proposition. Streambend itself actually looked at

a reported document from the public assessor to determine

that all of the Defendants' proposed claims in the Amended

Complaint were time barred.

So -- and more concerning is the fact that for all

of these loans, and all of these settlement agreements, we

have a prevailing party attorney's fees provision which

shows sort of the fundamental problem here. No solvent

Plaintiff would actually bring claims predicated on these 39

loans or any of the others covered by this settlement

agreement because there would be a severe financial risk in
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doing so. But in this case, we have a bankruptcy debtor

that sort of lacks the typical motivations to play by the

rules. They have no downside. They have no exposure to

counterclaims for attorney's fees or prevailing party

attorney's fees, judgments, and they are in liquidation.

They have absolutely no future. They have no skin in the

game. So they have absolutely nothing to lose by taking an

outside swing at Sierra and 75 plus other correspondent

lenders and hoping that they get lucky.

The second problem with the releases and covenants

not to sue is that, well, yes, they are in fact expressly

suing for continuing liability on loans that were previously

repurchased. And in fact if you look at paragraph 5 of the

First Amended Complaint in which RFC is talking about

repurchased loans, the very last sentence reads: "Even

those loans Sierra Pacific repurchased have continued to

contribute to RFC's losses and liabilities, and the parties'

agreement expressly provides that RFC may pursue additional

recoveries stemming from those loans." Well, no, they can't

under this settlement agreement which releases and covenants

not to sue with respect to those loans.

Furthermore, paragraph 43 of the proposed First

Amended Complaint says again, last sentence, "While Sierra

Pacific has over the parties' course of dealing repurchased

some individual loans, thereby acknowledging it sold
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defective loans to RFC," which is not true because every

settlement agreement also contained a disclaimer of

wrongdoing provision that applied to both parties, "it has

in no way fully compensated RFC for the breaches or

representations or warranties or the losses stemming from

the universe of defective loans Sierra Pacific sold to RFC

over time."

Now, they say in their reply brief closure

provision that seems to suggest that no, we're not in fact

suing for liability on previously repurchased loans. If you

look at paragraph 33 of the proposed FAC, which is the

provision they quote, they say, Well, additionally, prior to

the commencement of this lawsuit, Sierra Pacific previously

conceded that certain of its loans to RFC were materially

defective. In that regard, Sierra Pacific has already paid

substantial sums to RFC to cover those defects. In this

action RFC is not seeking to recover on those loans."

I don't know what loans those are, your Honor.

Because, as I said, every settlement agreement contained a

non-liability and no admission of wrongdoing provision. So

when they talk about Sierra Pacific having previously

conceded that certain of its loans to RFC were materially

defective, not a clue what loans they are. But they are

certainly none of the loans in the settlement agreements at

issue because the parties agree that there was no admission
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of fault with respect to any of those loans.

Now, the last and probably the most significant

problem posed by the one particular settlement agreement,

the December 19th, 2007 settlement, which again came after

every single loan listed in Exhibit C, all 9,000 of them.

And in that provision in return for payment of one million

dollars, RFC agreed to retroactively release Sierra from any

continuing liability on any loan that subsequently turned

out RFC discovered that they believed it was materially

defective.

Unless -- and there are two exceptions but this is

the one I want to focus on now -- unless RFC can show that

the loan went bad within one year. The borrower didn't make

12 consecutive monthly payments. As long as the loan didn't

go bad within one year, Sierra is released from any and all

liability on any of these loans.

Now, Sierra sold these loans to RFC. We don't

have the borrower payment information. And according to

attorney Jeff Lipps, who was RFC's counsel in the bankruptcy

action and testified several times, one instance we provided

in our opposition papers, that RFC doesn't have access to

the -- a great deal of the loan-level electronic data that

they would need in order to make a determination whether or

not a loan went bad within the first year.

And, you know, therefore, we're going to be facing
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a lot of claims and we're going to have to expend a lot of

time and a lot of attorney's fees to establish the -- and

this I think, your Honor, is one aspect of undue prejudice.

You know, a regular solvent litigant would go do its

homework and fire up these systems and make sure that

whatever loans it was suing on did not violate a prior

release with an attorney's fees provision. And yet RFC's

attitude --

THE COURT: Let me make sure -- I think I

understand your position but let me make sure I'm clear on

the overall strategy. So if we deny their Motion to Amend,

the hearing on your Motion to Dismiss the original complaint

will go forward. You anticipate prevailing, and this case

is over?

MR. JENKINS: Ideally that would be nice. I am a

realist, your Honor, and I recognize that your Honor has

extremely broad discretion here. I don't know that a death

knell is necessarily the appropriate result. RFC does, I

think -- the case can be made that they have a right to go

back, to do their homework, to figure out whether or not

they have claims that aren't time barred, that aren't

released. They can allege with the level of specificity

required by Iqbal-Twombly. But it is not this complaint,

your Honor.

So --
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THE COURT: So the scenario I just posited would

be your best case. The more realistic is that we deny the

motion but they go back and make another Motion to Amend

with a different amended complaint that more specifically

identifies which loans they contend are defective.

MR. JENKINS: And eliminates the ones that

patently violate the statute of limitations and that aren't

covered by the release.

THE COURT: And the releases.

MR. JENKINS: And that in fact one of the

decisions -- I won't get into it. But, yeah, I think in

essence a denial of leave to amend without prejudice. If,

say, this one, this document, not here, not today, not this

court. But if you go back and if you think you can do

another one and if you think that you can pass muster,

frankly, under Rule 11 in doing so, then I suppose I have to

concede that they would deserve another shot.

But this complaint has too many problems and it

would be unfair and unduly prejudicial to Sierra to have to

defend claims that are clearly meritless when at the end of

the day it's contracted for a remedy to recover attorney's

fees or counterclaim for breach of a covenant not to sue.

It's just something that's not going to work against a

bankrupt debtor.

THE COURT: Okay. Thank you.
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MR. JENKINS: Thank you.

THE COURT: Anything else?

MR. CALAMARI: Just very quickly, your Honor.

The statute of limitations issue, what we didn't

hear is the fact that when the RFC entity went into

bankruptcy it tolls the statute of limitations. And

therefore, with regard to the breach of contract claims, the

statute of limitations stopped running, if you will, in

2011.

Equally, the indemnity claims, which are the

principal claims asserted here, indemnity for losses that

RFC had to pay out to creditors, the statute of limitations

does not begin to run on those claims until the indemnity --

the obligation for which you seek indemnity is fulfilled.

And so the -- if they want to raise a defense of

statute of limitations they can do so. If they want to make

a Motion to Dismiss based on statute of limitations

grounds --

THE COURT: Well, let me ask you this. Is this

the complaint you think you're gonna prevail on? In other

words, as I understand it there's still going to probably

be -- if I grant your motion.

MR. CALAMARI: Um-hum.

THE COURT: It sounds to me like they are going to

make a Motion to Dismiss it making all these same arguments
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again.

MR. CALAMARI: Um-hum.

THE COURT: Is it -- you're confident that this

complaint will survive a Motion to Dismiss, correct?

MR. CALAMARI: We are very confident that the

complaint will survive the Motion to Dismiss. If your Honor

is suggesting that leave to amend would be granted but we

should take into account what we've heard in argument and

put in an amended complaint to the extent we think we

should --

THE COURT: I'm not suggesting anything. I'm

asking questions.

MR. CALAMARI: Okay. Well, yes, we are very

confident that this complaint would survive a Motion to

Dismiss and we would -- we would --

THE COURT: And if it doesn't, if a Motion to

Dismiss is granted, what happens next? Would there be yet a

new amended complaint or a request to amend the complaint or

file a new lawsuit or are we gonna be done at that point?

MR. CALAMARI: I can't say what would happen next.

Obviously it would depend on the grounds that the Court,

assuming it didn't sustain the complaint, assuming the Court

dismissed the complaint on some grounds, if the grounds were

curable, I certainly would think we would ask for leave to

cure those grounds. That would not be unusual. In the
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course of litigation, the complaint is supposed to provide

notice of claims. It's not supposed to be a document that

outlines an entire case. However, you know, again, if the

grounds could not be cured, that that -- that the Court

cited, then more than likely it would result in an appeal

rather than yet another attempt to amend.

THE COURT: And what about the contention that

your client is not constrained by the usual economic

constraints by reason of the fact that it's an estate in

bankruptcy?

MR. CALAMARI: I think that's rhetoric for an

argument here. There is a liquidating trust, ResCap, which

took over responsibility for these claims. The trust is

funded. I understand our obligations under Rule 11. We

take them very seriously. I understand that there could be

claims that, if we pursue them, that might be subject to an

attorney's fees to a prevailing party. I don't have any

reason to believe --

THE COURT: Is that trust sufficiently funded to

provide payment of attorney's fees if they are the

prevailing party?

MR. CALAMARI: Yeah, I believe that it is. I

don't want to -- to make a statement on the record in court

that I don't know absolutely certainly, but I believe the

trust is more than sufficiently funded to make an award of
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attorney's fees. The trust has got substantial funding.

It's paid out billions of dollars in claims, and it has

numerous claims to administer. There is a reserve. I'd

imagine the reserve is a public number but I did not

represent the trust in the bankruptcy and I don't know the

numbers. But that is certainly, to me, a red herring here.

I can't imagine that there is not sufficient money to cover

an attorney's fees award if that were to happen.

THE COURT: Okay. All right.

MR. JENKINS: May I respond briefly, your Honor?

Just two points.

THE COURT: 30 seconds.

Were you done, Mr. Calamari?

MR. CALAMARI: Yes, unless you had other

questions.

THE COURT: No, that was it. Thank you.

MR. JENKINS: Two quick points, your Honor.

Bankruptcy tolling. We actually dispute that

bankruptcy tolling would apply because that particular

federal statute applies only to claims brought by a trustee

or a debtor in possession. Upon plan confirmation on

December 17th, RFC was no longer a debtor in possession. So

we don't think that provision applies.

But more appropriately for the pleadings analysis,

it's not in the pleadings. They didn't even address our
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statute of limitation argument in their reply brief. So

it's -- any contention that there may be some tolling

mechanism at work here, not in the complaint, not in the

First Amended Complaint, not in their reply brief. So if

they want tolling, the rule is they need --

THE COURT: Yeah, but isn't the statute of

limitations a defense? You plead that in your answer. You

say this claim should be dis -- or a Motion to Dismiss, it

should be dismissed because statute has expired. Or a

defense to it in answer to paragraphs 1 through 40 whatever,

we contend that statute of limitations has expired.

MR. JENKINS: We do cite several cases in our

papers, in our opposition, the Enervations case and the

Streambend case, that say when the claims in a complaint are

clearly and facially time barred, that -- and there's no

factual allegation that would support the application of

equitable tolling, then the claim is properly dismissed on

the 12(b)(6) motion, and on some occasions Rule 11 sanctions

have been imposed.

The final issue, your Honor, goes to the issue of

indemnification and Mr. Calamari's characterization of when

the statute of limitation accrues. If all of the

indemnification claims are predicated on breaches of

representations and warranties, there are no cases outside

the context of an insured's duty to indemnify that say that
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indemnification claims accrue only upon the incurment [sic]

of a judgment or settlement that gives rise to

indemnification.

So the statute of limitation for both claims, both

of which are predicated in breach of contract, are the same.

And with that I thank your Honor for his time.

THE COURT: Okay. Thank you all for coming.

Thank you for enduring our Minnesota winter, even though

it's spring. I'll take the matter under advisement, issue

an order shortly, and we are in recess or do we start the

other one at 10:00 and we're now 20 minutes late? So we're

in recess.

MR. CALAMARI: Thank you, your Honor.

MR. JENKINS: Thank you, your Honor.

(Court adjourned at 10:21 a.m.)

* * *

I, Carla R. Bebault, certify that the foregoing is

a correct transcript from the digital audio recording of

proceedings in the above-entitled matter, transcribed to the

best of my skill and ability.

Certified by: s/Carla R. Bebault
Carla Bebault, RMR, CRR, FCRR
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Subject: RFC	v.	Sierra	Pacific	First	Amended	Complaint
Date: Friday,	May	23,	2014	at	1:52:18	PM	Pacific	Daylight	Time
From: Donald	G.	Heeman
To: Amy	L.	Schwartz	(ASchwartz@lapplibra.com),	Richard	T.	Thomson	(RThomson@lapplibra.com),

Jonathan	M.	Jenkins,	lkayayan@jmjenkinslaw.com

Counsel,

RFC	filed	its	First	Amended	Complaint	today.		Please	see	the	aTached	redline	changes	to	the	First	Amended
Complaint,	which	are	minor	and	meant	and	to	clean	up	some	clerical	mistakes.

Thanks,	and	enjoy	the	holiday	weekend.	

Donald	G.	Heeman
Attorney

220	South	6th	Street,	Suite	2200,	Minneapolis,	MN	55402
Direct:	612.373.8524	|	Main:	612.339.6321	|	Fax:	612.335.0535
dheeman@felhaber.com
www.felhaber.com

Con.identiality	Notice:		This	is	a	conLidential	communication	from	a	law	Lirm	to	the
intended	recipient.		If	you	have	received	it	by	mistake,	please	delete	it	and	notify	the
sender.		Thank	you.
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
RESIDENTIAL FUNDING COMPANY, 
LLC,  
 
    Plaintiff, 
 
v. 
 
SIERRA PACIFIC MORTGAGE 
COMPANY, INC., 
 
    Defendant. 
 

 
Court File No. 13-cv-3511 (RHK/FLN) 

 
PLAINTIFF’S FIRST AMENDED 

COMPLAINT 

 
 
 Plaintiff Residential Funding Company, LLC, f/k/a Residential Funding 

Corporation (“RFC” or “Plaintiff”), by and through its attorneys, alleges for its First 

Amended Complaint against defendant Sierra Pacific Mortgage Company, Inc. (“Sierra 

Pacific” or “Defendant”), as follows: 

NATURE OF ACTION 

1. Plaintiff RFC was, at times prior to its bankruptcy in May 2012, in the 

business of acquiring and securitizing residential mortgage loans. 

2. RFC’s business model was built on acquiring loans from “correspondent 

lenders,” such as Defendant Sierra Pacific, and distributing those loans by either pooling 

them together with other similar mortgage loans to sell into residential mortgage-backed 

securitization (“RMBS”) trusts, or selling them to whole loan purchasers. 

3. Over the course of the parties’ relationship, Sierra Pacific sold over 9,000 

mortgage loans, with an original principal balance in excess of $2.6 billion, to RFC. 
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representations and warranties, including the portion of the global settlement attributable 

to those breaches.  

11. Accordingly, RFC brings this action for breach of contract, and for 

indemnification of all liabilities and expenses RFC has incurred due to Defendant’s 

breaches of its representations and warranties. 

PARTIES 

12. Plaintiff RFC is a Delaware limited liability company with its principal 

place of business in Minneapolis, Minnesota.  RFC was formerly known as Residential 

Funding Corporation.  When this case was commenced, RFC was a wholly owned 

subsidiary of GMAC-RFC Holding Company, LLC, a Delaware limited liability 

company.  GMAC-RFC Holding Company, LLC was a wholly owned subsidiary of 

Residential Capital, LLC, a Delaware limited liability company.  Residential Capital, 

LLC was a wholly owned subsidiary of GMAC Mortgage Group LLC, a Delaware 

limited liability company, which in turn was a wholly owned subsidiary of Ally 

Financial, Inc., a Delaware corporation with its principal place of business in Michigan. 

Pursuant to the Second Amended Joint Chapter 11 Plan Proposed by Residential Capital, 

LLC, et. al. and the Official Committee of Unsecured Creditors, Case No. 12-12020 

(MG) (Bankr. S.D.N.Y.) [D.I. 6065-1] (the “Plan”), on December 17, 2013, GMAC-RFC 

Holding Company, LLC’s interest in RFC was cancelled and the ResCap Liquidating 
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Trust (the “Trust”) succeed to all of RFC’s rights under RFC’s Agreement with Sierra 

Pacific and now controls RFC.1 

13. Defendant Sierra Pacific Mortgage Company, Inc., is a California 

corporation with its principal place of business at 1180 Iron Point Road, Suite 200, 

Folsom, California 95630. 

JURISDICTION AND VENUE 

14. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334, in 

that the matter arises under title 11 or arises in or is related to the bankruptcy proceeding 

and 28 U.S.C. § 1332, in that the parties are citizens of different states and the amount in 

controversy exceeds $75,000.  

15. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b)(2), in that a 

substantial part of the events and omissions giving rise to this Complaint occurred in 

Minnesota, and because the parties have contractually agreed that Minnesota is an 

appropriate venue. 

FACTUAL BACKGROUND 

The Agreement Between RFC and Sierra Pacific 

16. Over the course of the parties’ relationship, Sierra Pacific sold over 9,000 

mortgage loans to RFC pursuant to the Seller Contract attached as Exhibit A (the 

“Contract”).   

17. The Contract incorporates into its terms and conditions the RFC Client 

Guide, exemplary excerpts of which are attached as Exhibit B-1 through B-15 (the 
                                                 
1  The Trust is organized pursuant to the Delaware Statutory Trust Act.   
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GMAC-RFC based on or grounded upon, or resulting from such 
misstatement or omission or a breach of any representation, warranty 
or obligation made by GMAC-RFC in reliance upon such 
misstatement or omission. 

(Client Guide A202.)  The Client Guide also entitles RFC to recover all court 

costs, attorney’s fees and any other costs, fees and expenses incurred by RFC in 

enforcing the Agreement or Client Guide. 

33. Additionally, prior to the commencement of this lawsuit, Sierra Pacific 

previously conceded that certain of its loans sold to RFC were materially defective.  In 

that regard, Sierra Pacific has already paid substantial sums to RFC to cover those 

defects.  In this action, RFC is not seeking to recover on those sums.  

34. RFC at all times performed all of its obligations to Sierra Pacific, if any, 

under the Agreement, and all conditions precedent to the relief sought in this action, if 

any, have been satisfied. 

Defendant Materially Breached Numerous Loan-Level Representations and 
Warranties. 

35. As noted above, the loans RFC acquired from Sierra Pacific and other 

correspondent lenders were sold, either into RMBS trusts that issued certificates to 

outside investors, or in “whole loan” portfolios to other mortgage companies and banks.   

36. The loans Sierra Pacific sold RFC were eventually deposited in over 190 

RMBS Trusts.  When RFC sold the loans, it passed on a more limited set of 

representations and warranties to the Trusts, and, as required by SEC regulations, 

disclosed pertinent information about the loans to investors in its RMBS.  In making 

those representations and warranties, RFC relied on information provided to it by Sierra 
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representations and warranties made by RFC to investors, purchasers, and other 

contractual parties.  Those representations and warranties were, in most cases, identical to 

or less stringent than those received by RFC from Sierra Pacific, and were based on 

RFC’s reliance on Sierra Pacific’s (and other correspondent lenders’) representations and 

warranties to RFC.   

75. The Debtors initially proposed to settle portions of its RMBS liabilities for 

an aggregate $8.7 billion allowed claim in its bankruptcy case.  Subsequently, after 

protracted litigation over the reasonableness and propriety of that settlement, the 

Bankruptcy Court appointed the Hon. James M. Peck, a United States Bankruptcy Judge 

for the Southern District of New York, to serve as a mediator and to attempt to achieve a 

negotiated resolution of the Debtors’ RMBS liabilities and of other disputed issues in the 

chapter 11 cases.  A lengthy mediation process ensued, resulting in a global settlement 

that provided for the resolution of all of the Debtors’ RMBS-related liabilities for more 

than $10 billion in allowed claims granted to the various RMBS trusts, monoline insurers, 

FHFA, securities law claimants, and others.   

76. The Bankruptcy Court for the Southern District of New York ultimately 

approved the global settlement—including the $10 billion plus settlement of RMBS-

related liabilities, finding them to be fair and reasonable and in the best interests of each 

of the Debtors, and confirmed the plan.  (See Case No. 12-12020-mg, Doc. 6066 

(Findings of Fact) (Glenn, J.), at ¶¶ 98 to 176.)  RFC filed this suit on December 14, 
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2013, after RFC’s RMBS-related liabilities became fixed through confirmation of the 

Plan.  The Plan became effective on December 17, 2013.2 

77. Pursuant to its express contractual indemnification obligations, Sierra 

Pacific is obligated to indemnify RFC for the portion of the global settlement associated 

with its breaches of representations and warranties, as well as for the portion of RFC’s 

other liabilities and losses (including the tens of millions of dollars that RFC has paid in 

attorneys’ fees to defend against, negotiate, and ultimately settle claims relating to 

allegedly defective loans) associated with those breaches.  

COUNT ONE 
(BREACH OF CONTRACT) 

 
78. RFC realleges each and every allegation set forth in Paragraphs 1 through 

77, above, as if fully rewritten herein. 

79. RFC and Defendant Sierra Pacific entered into a valid and enforceable 

Agreement pursuant to which RFC acquired over 9,000 mortgage loans from Sierra 

Pacific. 

80. Pursuant to the parties’ Agreement, Sierra Pacific made representations and 

warranties to RFC regarding the quality and characteristics of the mortgage loans 

Defendant sold to RFC. 

81. RFC complied with all conditions precedent, if any, and all of its 

obligations under the Agreement. 

                                                 
2  RFC continues to litigate other proofs of claims, including those brought by whole 
loan purchasers. 
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82. Defendant materially breached its representations and warranties to RFC 

inasmuch as the mortgage loans materially did not comply with the representations and 

warranties. 

83. Defendant’s material breaches constitute Events of Default under the 

Agreement. 

84. RFC has suffered loss, harm, and financial exposure directly attributable to 

Sierra Pacific’s material breaches, including liabilities and losses stemming from the 

defective loans, as well as attorneys’ fees, litigation-related expenses, and other costs 

associated with both defending dozens of lawsuits and proofs of claim filed against RFC 

stemming in part from materially defective loans sold to RFC by Defendant, and fees and 

costs incurred in prosecuting this action. 

85. Accordingly, RFC is entitled to the damages specified in the Client Guide, 

and/or damages sufficient to make RFC whole for its purchase of materially defective 

loans, in an amount to be proven at trial, which under either calculation exceeds $75,000, 

together with an award of attorneys’ fees, interest, and costs. 

COUNT TWO 
(INDEMNIFICATION) 

 
86. RFC realleges each and every allegation set forth in Paragraphs 1 through 

85, above, as if fully rewritten herein. 

87. RFC has incurred substantial liabilities, losses and damages arising from 

and relating to material defects in the mortgage loans Defendant Sierra Pacific sold to 

RFC, including over $10 billion in allowed claims approved by the United States 
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n:lR 10 2008 11: J9 FR 195297925S0 19529792550 TO 919169320642 P.02-'00 

SETTLEMENT A@EMENT 

Thia Scnlelll£1U Agrecrntllt eff~'Vo as a r Maroh. 10, 2008 (may be amended, supplem.,nted er otherwise 

modjficd trom time to tinie, hereinafter r•fmed to as " Agree~t") is ~ween lhndenctal Funding 

Company, LLC ("GMAC-.RFC'') and Siem Pacific Mortgage Company, Ice. ("CliC111"), collectively the { .. 

P•rties") and individually lhe ( .. Party"). 

JtiClIAT.S : 

WHBREAS, GMAC·RIC purchased fkom CJicnrpursuant to the terms find condlrions gftbAt 
! .,. :.. 

~nain Client Conrnct $led March ll, 2002 (u amended. supplomented or oth~~ modified iiom tiine ~· 

to time, hereinafl'U referred to H the ~lieut C1>ntract") those IC!lidenlial mottpgo loans dcssc:n~ oil the 

attached Exlu'bit A ai.ere;sicd\er rcremd to u the "Subject Low"); 

WHBREASJ GMAC-RFC has demanded that Client rqnm::lmse the Subject Loans pumiant to lbe 

ClieAt Contract; 

WHEREAS, Climt baa not repurchased the SUbject Loaas: 

·w1U3R.EAS, the Pa.rd~ have agreed that it is .in their ttspcctive be£t lnteresl$ to settle their 

dfsputeS wilb respect to the Subject Loans on the terms IUld coftdilions hcteinafer set Conh: 

NOW THERBFORE. in comideration of lbe premises and for good artd valuable contideration, 
~ J , 

the receipt ud suffickncy of which are hcr~\ly acknowiodscd, GMAC-RFC 11nd. Client he:rcbt ll.8fee u .. 
Ul I 

follows: 

I. 
ll< ...• 

(a) In seltlemcB( ofOMAC-RfC's ct:iinu, tl1d in eonsldcradon ofG~AC.RFC 

relcuibg its ct11inis 11gainst Clien1 relating lo the Subject Loaiiis o.lld all other undcrtnkings stltcd in lhis 

Agreerncmt, CUe11r will p:iy to OMAC,RFC the amount ofS979,8S8.9S C'Sottfcmcn1 Arnoll0t'1· Client wm 

pay the Siettlernent Amount to GMAC•llPC wlth un initit1 installment a 

• Clien& 

443846), a secoudpaymentof'$3l0,61il.63 on or before May 9, 2008 for•••(GMAC·RFC 
f ·I 

11208167, Cliecu424~81). -(OMAC·RFC 11249653, Clicnt40!>164), •••ll(OMAC-RFC 

l J 208459, Client 432217} and •••(GMAC RFC 19118867, C~ient 493663.) and a final payment ·pf 

$277,313.04 on or bef'ort June 13, 2008 ror•••• (GMAC-RFC I 130142 '·, Client 4~2200.) 

-. 

i 
! 
i 
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l 
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I 
I 
I 
l 
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19529'192550 TO 919169320642 P.0J/08 

(b) Payment shall be made to GMAC·RFC no lat.r lhlli 12:00 Noon 

(MiJlncapolis time) oo 1he due date and shall be mada in law1\Jl money of the United sea1c:s of Ametica In 

inunedfatoly available~ transfi:n'cd via witc ro GMAC.Rf C's account at: 

BANK ONE 

Chicago, lL 60670 

ABA #071000013 

.. i . 

Cretlit co GMAC-Residential Fw1dinJ Compo11y. LLC 

DDA aocoum #1097286 

Attn: Melissa Simons 

RE: SiemaPaciri.c3_08 

( c} 11' Client falls so pay the Sectlt11U:nl Amount on a timely bosis in ac:GO~t 

with ~payment ~le, or otherwise broaches its obligation uodet ibe Client ·Connact or any other 
~ - I 

Agicement it hu with OMAC·RFC, GMAC·R.FC may, at its option, by written notice to Cli~ either (i) 
·~ 

•ccclcralt the reuiainlng ba.l•'llCC or (ii) rennmaia this ~Dft:nt BDd proceed against Client with rospeet to 

the Subj"t ~zw under the Client Agreement 

2. RELEASES: 

(11} Client for tlse!t (t$ ptts~t and put represenrative11, littits, 

hereby fully and forever release and discharge GMAC.RFC. and any entity affill11.t.:d in a11y maimer with 

GMAC.RFC c'lnd its tcp~uve.s. heirs.. executors, administrotor111 succe8'ors, asslgns, firmly, ponners, 
t 

employees, agen&s, D~ attorneys funn ony 11nd all cl:lims, demands, 10115, damages, obffgat!ons, liabil~es. 

costs, eiq>ense., rlgh~· of'acrio11, or C11USes of acdon, ari$ing our of the SUbjcct Loacs. 
ou. ( 

(b) Upon full paymmt o!ihc Settlement Amo\l!lt by qicnt and the performan« 

·~·· by Client of all other tcnm and conditions or thiD Agreemeni, GMAC.RFC for itself, its prcscol 111\d past 

representatives, heirs., execurois, admi11i.srmon, suceossora, as.sisns, fQ1nfly1 partners, employees. 1gcn11, 

and attorneys will fully aAd fQrever reli:G$C and dfscbargc Client. and Its respective ttpresentalives, beim, 

executors, adlllinls1J1Stors, successors, assigl\$, mmily, putnet"S, employees, ogents ond ottomcys from 11ll 

2 

. . 
! 
i 
l 

l 
I 
l 

' 

I 
J 
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; 

l 
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.. 
l~· 

clabns, d~1111nd1, 10rta, dama4es, obligations, liabilities, costs, expenses, ripl6 of~don, or causes or 
accion arising out of tbe Subject Lo;ms. 

(c:} The Partl~ iclcnowledgc thal they may bereaf\ar discover facts diff'eretit 

fr'1m ot in addition to those which lhey know cir believe tO br true whh respect to the Subject Loans and 

agree that this ~t shall be llld remain effi!ctive lo all respects not\Yitbscandine such difftreDt or 

11dditional faolS 11r the disc:oveiy !hereof. No!Wn1 In tbis ~~ shall be deemed lO reJ"se 411)' clai~ 

Wing (i) wder the Client Contract "'11 umelated to the Sub~ct Loans, or (fl) under My other AgreancnlS 

now or hereafter fn effect to whicll GMAC.RFC and Cllent are puries. 

3. NO OTHER ACTIONS: Bach Pany rcpresen11 and wattants that it bas Dot bro1'gbt and 

will not bm1g against Iba other party any other suits or actJoos, however denominated conecming aS>)' .. 
·tr. 

claim, demand, Habnity or cau1JC1 of action, lhllt is the subject of lhis Agreement 

4, NO ADMtSSlON OF WRONGDOING: ThJs IMtrmru:nl shall not be c:omuuecl as an 

admission ofrcspOIWl>ility, liabfltry or fault wlwsoever fordther Party's clafms. Client and GMAC-RFC 

~y 1111 such responsibility and deny thaL they .bl\le 9'lgaged in any improper, illeial, or wrollgfial conduct 

toward each other. 

S. REP.RESENT A TIONS AND W ARRA.NTIES: Bach oflht Parties dDc:s hereby 

represent and w~mant ro die otber chat Chis Agreenient is a valid and binding obligalion of ctcb Party 
I 

enforcee.ble in ~ccordancc wilh its terms, 
d d 

6. ENFORCEMENT EXPENSES OF PREVAJUNG PART\'; &ch Ptny asrces that i11 
.... ~, . 

the event of any dl$pute regarding Ibis Apeemmt or che claims, dmnands, liabllir)cs. and causes of action 

~luded within its scope, the loslna Party will be liable to re~ on demand.. the prevellfng Party for 

any aod all cxpeosa and co~l5. mcJudiJ>f, wilho\lt Umitotio.a, tho feeos end expenses of the pr.evaJlfng 

Pany•, counsel and of any other counsel, experts, comultanls or a.sents lbar the prevailing Party may iDCtlr 

after the date hereofin connectton with tbe enf'on:emeUr of this~ 

7. CONFID£NTIAL1TY: All terms ofdlfs Agreement ore aod shall mnain conlidenrlal 

and sbaJI not be disctC>Rd to orhcr parties other tbllll to the Party's attorneys, accounwus or other 

professionab;, OT iii conjunction with 11 dua dilipllee lnvestigatiDU ohny Pany's b\lliness. excqr: a) to the 

\ '. •f 

i:· · 

' 
~ed bot SPM on Mord?{, 10 Mardt 2000 09:36 NA 
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j 
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"-!ellt that the Partiet are obligated to mike discl~ as a muJr or Je1:11 ptoccsa or to per!onn other legal 

duty; OI' b) except u asreed b)I all Parties fn sepame ~ 

8. rmimER ASSURANCES; Each Patty 11aiees to l!XCCute oil such further documents as 

shall be rcason:ibly 11eeeasary or hclpfid to c:any oul io die provillions of this Agreement. 
' 

9. NO PRIOR ASSIGNMENT Of CLAIMS: £ach Party RJ)lttonts ud warrants that., 

said Party bas not previously &Aigned or transferred any claim, dcmllnd, liablllty,. Qr cause of aclion !bat is 

the subjecr of this A~ment. 

10. AMENDMENTS AND WAIVER: No amcodment of any pmvisioo of this Agrecmerit 

sball be ell'c<:tlve \IDlesS It is In writing and siped by Clfent and GMAC.RFC, U<l 110 waiver of any 

piovisio!l of chis Apcmcllf, aud :no comont to llDY departutt there ft'om by Client or OMAC·l.FC shall ~ 

effective W1less it is in Writing and signed by CUent and GMAC·RFC, and then 5lK:b waiver or consent 

shall be effective only in the 11pecilic instance and for du: spcciflt: purpose for which gi\lcn. 

It. CONSTRUCTION: This Agreement constitules a Dototiated document. Tn asse of a.oy 

alleged ambiguity ltl iny lcmi ot lhif A~t, IQC)I temi shall not 'be CbnSUUCtod in favor or or ;against 

either PIU1y by RaSon
1
ot'the panicipation of such Porty orfts attomi:ys in tho ao~6ttatio11 or drafting oriliis 

12. 

( 
~': . 

in ttc:c<)rdancc with the iJl(Cmal lawa ~f ll\e Stale ofMlnuesott without giving etket to any conflicts cf laws 

principles. 

13. BINDING ttn:CT AND ASSIGNMENT; INTENDED THIRD PARTY 

BENEl'JCIARY; This Agreement shill! insur~ lo the benefit of. and sbuU be binding upon CUent mad 

GMAC-RfC aod their rcspat:tive tllCCeSlors and assigns. 

14. SBVERAJ)lJTY: AtJyprovision of this Agreement which is prohibited or uncnforctlible 

.in MY jurisdfotion sb~i~ llS to such Jurlsdfetiun. be efttt:tiyc lo the e.ltent of &UCb prohibition or 
l . 

uncnCon:cobilky witbout invaJid41ing the remaining portfotLS hereof or 11((~dns ~j~ ~liclity or ... 
enforcollbility of tuch provision in any other jurisdiction, and IO this t:nd, lhe provisions hereof are 

severable. 
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Is FA<!TUAL lNVISTlGATlON: Each Party has mad~ SllCh investiprion of the fact& 

pettuinin& io this Agreement, as It deems nccesw:y. 

· 16. SECTION DADINOSr Section betdii11s iu lhlsApment iie for c:onveiiience only 

and shall not in any way limit or aft'eet the mcanfng tit huelpre1atfao or any provbfon of this A~. 

17. ENTIRE AGU!MENT: Thfs Asreement embodies the entire aareement betweeia the 

Parries u to !he subject maner hereof, and superM:Clcs all prior agreements aud undomlalldillgs relating to 

the subject mattu bereot Without Umitina tbe gcneraUty or the foreeoing, this Agreerneor nptescmCI the 

final qrccmcnt between thb PartJes ill to lb& subje(;t 2n11ner hereof:abd may not bJ contradit1ed by evidence 

of prior, conCemp01U70US or subsequent oral 11gcaemeots of the Pattles; and there are l10 uuwritttn oral 

•grcemepts belwcen the Parnes a.nd neither OMAC.RFC nor ctienr, nor any officer, agent, ~Joyee, 
!-" 'ft. . 

representative or aaori.oy for OMAC-aFC or CJlenft bas made my s~c or}~re$entation to the olher 
~ .. 

Pazcy i:cgudina any fi.cts relied upon ill entedng Ibis ApWnent, and nc:itller Party hiss ri;plicd upon any 

such srarement or rqmucnt•cloJa 1n extaldng this A11tcmt:nt or in mol<iD& rhls statement herein set lbrtb. 

18. COMPREHENSION OF AGREEMENT AND DUt AUTHORIZATION: Bach 

Party hereto bu rcild thf$ AP"ecmeoi and~ me conlen~ !Mreof, Each or the officers or a1tnts 

exccudng tbis Agmment 011 behalf ofthelt respective principals is empowctcd to do so and thereby binds 

his or ~r rqpecl.ive principal. 

19. COUNTERPARTS~ This Atrecment rnAY be ei1ecuted in uynumberofcountmparu, 

each ofwhi~h sheli be deemed to be an odglnal but an c.fwhic:h JOgtther shall constitute but one and tbt: 
(' 

same wmi.r:neat. ,1, 
· ·r~ :I 

IN WITNESS WJIERJtOi', eadl of~ Puties hereto hill caused tlW Apmci:it'tQ be execnlCd and 
·~\ 

delivered by iU officer thereto duly autbozlud as oftbe dare first above writren. ·· 

Sferra Pacific 

Name; __:::::...L.~~.l!&Qj~ 
11 

__ .. ..L. . ..L- r.. .. -~ 
Title: ----""""'"""'"~&.K.1~1-~~ .l..CA~ _. (1 

D:1te; -----.... ~+l.;::..b+:\ o:.WB'---

' 
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EXHIBI'r A - SUBl£CT LOANS 

• 1 
~ BU g E!t!mlllld '311DlUtJDI sorrower flmbll& 'f!: mue ~ I!!! ~ 1.2& 

Sfetra Pacffic: 
1111/08 25 M~ 1120&C87 "'32765 - S95.000 GoatLoen company, 1nc •• 

a1m.uo.flS -Sh:inr Pacllla 
&panded M•ue 11301585 443846 • $378,000 21&108 31 i:r"y, Inc,. Cdtetll 

5288•42.33 

CUl!llt Hl!!!I m 1l!iafdll 1.t!ie &a l:at!mated .9l!!!l! ~ 2m!Jlm1 l!!dJQ Ill Date - 1.21! 
"SfenaP~tc , 

'· MoftQaae 11208187 424381 $40,000 Geel l.Ollr\ 1/WOB B Cclmpll'IY. me.-
546452.78 S~BO 

-Slill'I Ptdfio 
,I Molfgage 11249653 409164 - $7$,000 Goel Lll'le 1/1'4108 22 

~y,Jnc.-
S79023.!ID 

~ttaPadfa 
Motto•o& 11208459 432211 S117.000 Goal LOan 1128108 8 
~, Inc.· 

8127106.10 
SJllma PbOISC 
Motioaoe 19718867 493&e3 -Company, Jnc.-
5360 

Payment $157,500 Oplfon 3J3I08 7 
4SIU'>7Ull 

5310,662.63 

Cfl1nt rf!!llt ~ Dlla.EL!D .BAI? BIB E!timat!d g.!!mJ!.! go1Tower ~ 'i!"J l!!.fJQ ~ I!! Ast ·lgaa 

SieiTa Pacllfc ; • Exi>Jad Mortgage 
11301421 452200 '468.000 1/28I08 8 '· • I Company. MC.- Clflaria . •. 

- li277 ,3, S.04 !!GO 

$217,3tS.04 

. 1 
:, 
"' 

RtceV«l 11{ SPM oo Morday
1 
10 March 2008 09:36 ~ · ,:.· 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

RESIDENTIAL FUNDING COMPANY, 
LLC, 

Plaintiff, 

v. 

SIERRA PACIFIC MORTGAGE 
COMPANY, INC., 

Defendant. 

_______________  ____________________ 
SIERRA PACIFIC MORTGAGE 
COMPANY, INC., 

Counterclaimant, 

v. 

RESIDENTIAL FUNDING COMPANY, 
LLC, and RESCAP LIQUIDATING TRUST, 

Counterdefendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 0:13-cv-03511-RHK-FLN 

SIERRA PACIFIC MORTGAGE 
COMPANY, INC.’S AMENDED 
ANSWER TO FIRST AMENDED 
COMPLAINT OF RESIDENTIAL 
FUNDING COMPANY, LLC AND 
COUNTERCLAIMS 

DEMAND FOR JURY TRIAL 
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Sierra Pacific Mortgage Company, Inc. (“Sierra”) submits its amended Answer to 

Residential Funding Company, LLC’s (“RFC”) First Amended Complaint (“FAC”) and 

Counterclaims as follows: 

ANSWER 

NATURE OF ACTION 

1. Sierra admits that RFC was in the business of, among other things, 

acquiring and securitizing residential mortgage loans (together with multiple other 

affiliated entities) at times prior to its bankruptcy in May 2012. 

2. Sierra admits that RFC acquired mortgage loans from hundreds of different 

originators, including its own affiliated entities and other bankruptcy Debtors.  Sierra 

lacks knowledge or information sufficient to form a belief as to the truth of the remaining 

allegations, and on that basis, denies them.  

3. Sierra admits that it sold mortgage loans to RFC.  Sierra lacks knowledge 

and information sufficient to form a belief about the truth of the remaining allegations 

contained in this paragraph, and on that basis denies them. 

4. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them.  

5. Sierra denies having any liability in connection with any loan sold to RFC, 

denies that any Sierra loans breached any representations or warranties or were otherwise 

defective, and denies that “repurchasing” or “otherwise compensating RFC” with respect 

to any loan constituted an acknowledgement that such loan “contained material defects.”  

Sierra admits that RFC is attempting to “pursue additional recoveries” on loans 
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previously released, in violation of its contractual promise not to do so.  Sierra denies the 

remaining allegations. 

6. Sierra denies that it ever failed to honor any contractual representations and 

warranties owed to RFC.  Sierra admits that RFC and numerous of its affiliates, including 

many of the other bankruptcy Debtors, were sued by numerous entities for, among other 

things, tortious and negligent misconduct including securities fraud, misrepresentation, 

negligence, and loan servicing violations.  Sierra lacks knowledge and information 

sufficient to form a belief about the truth of the remaining allegations contained in this 

paragraph, and on that basis denies them. 

7. Sierra admits that RFC and 50 of its affiliated entities filed for bankruptcy 

in May 2012.  Sierra admits that RFC and numerous of its affiliates, including many of 

the other bankruptcy Debtors, were sued by numerous entities for, among other things, 

tortious and negligent misconduct including securities fraud, misrepresentation, 

negligence, and loan servicing violations.  Sierra lacks knowledge and information 

sufficient to form a belief about the truth of the remaining allegations contained in this 

paragraph, and on that basis denies them. 

8. Sierra denies that it ever sold RFC defective loans, and denies liability to 

RFC on any other basis.  Sierra admits that bankruptcy proofs of claim were filed against 

RFC and many of the other bankruptcy Debtors for, among other things, tortious and 

negligent misconduct including securities fraud, misrepresentation, negligence, and loan 

servicing violations.  Sierra lacks knowledge and information sufficient to form a belief 

about the truth of the remaining allegations contained in this paragraph, and on that basis 
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denies them. 

9. Sierra admits that there were 51 separate bankruptcy Debtors and 51 

separate bankruptcy actions, administrated jointly for administrative purposes only.  

Sierra lacks knowledge and information sufficient to form a belief about the truth of the 

remaining allegations contained in this paragraph, and on that basis denies them.  

10. Sierra denies each and every allegation contained in the paragraph.  

11. Sierra states that the FAC speaks for itself, and that RFC seeks recovery on 

loans previously released, in violation of its contractual promise not to do so.  Sierra 

denies that it is liable to RFC for any reason or that RFC has incurred any liabilities or 

expenses due in any way to Sierra, and denies each and every remaining allegation 

contained in the paragraph. 

PARTIES 

12. Sierra admits, on information and belief, that the Rescap Liquidating Trust 

(the “Trust”) is, among other things, a publicly-traded Delaware statutory trust, RFC’s 

successor in interest, and controls RFC.  Sierra admits that RFC contends that it is a 

Delaware limited liability company with its principal place of business in Minneapolis, 

Minnesota.  Sierra lacks knowledge and information sufficient to form a belief as to the 

truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

13. Sierra admits the allegations. 

JURISDICTION AND VENUE 

14. Sierra admits, on information and belief, that this Court has subject matter 
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jurisdiction over this matter pursuant to 28 U.S.C. § 1332.  Sierra denies that this action 

arises under Title 11 or arises in the Debtors’ bankruptcy proceedings.  Sierra lacks 

knowledge and information sufficient to form a belief as to the truth of the remaining 

allegations contained in this paragraph, and on that basis denies them. 

15. Sierra admits that the parties have contractually agreed that Minnesota is 

the exclusive venue.  Sierra lacks knowledge and information sufficient to form a belief 

as to the truth of any remaining allegations contained in this paragraph, and on that basis 

denies them. 

FACTUAL BACKGROUND 

 16. Sierra states that Exhibit A to the FAC consists of multiple separate 

contractual agreements, none of which, individually or collectively, fully describe the 

parties’ contractual relationship at any point in time.  Sierra admits that it sold mortgage 

loans to RFC.   Sierra lacks knowledge and information sufficient to form a belief as to 

the truth of any remaining allegations contained in this paragraph, and on that basis 

denies them. 

17. Sierra states that the exhibits to the FAC speak for themselves.  Sierra 

denies that the “complete versions” of the Client Guide are available or accessible to 

Sierra, or that the omitted portions of the Client Guides do not affect that obligations 

alleged in the FAC.  Sierra denies that the Contract and Client Guide collectively 

accurately describe the contractual relationship between the parties.  Sierra lacks 

knowledge and information sufficient to form a belief as to the truth of any remaining 

allegations contained in this paragraph, and on that basis denies them. 
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18. Sierra presently lacks sufficient knowledge or information to form a belief 

as to the truth of the allegations contained in this paragraph, and on that basis denies 

them. 

19. Sierra admits that it originated and performed underwriting and closing 

functions with respect to certain mortgages.  Sierra denies that it was understood between 

the parties that “RFC would generally not be re-underwriting the loan” and, on 

information and belief, RFC, other Debtors, and other entities involved in the mortgage 

securitization process routinely utilized third-party auditors to conduct loan quality due 

diligence by re-underwriting batches of individual loans.  Sierra lacks knowledge and 

information sufficient to form a belief as to the truth of any remaining allegations 

contained in this paragraph, and on that basis denies them. 

20. Sierra denies that it was “well aware” of what RFC did with the loans after 

sale.  On information and belief, numerous other affiliated entities and Debtors were 

involved in the loan securitization process.  Sierra lacks knowledge and information 

sufficient to form a belief as to the truth of any remaining allegations contained in this 

paragraph, and on that basis denies them. 

21. Sierra denies that it was “well aware” of what RFC did with the loans after 

sale.  Sierra lacks knowledge and information sufficient to form a belief as to the truth of 

any remaining allegations contained in this paragraph, and on that basis denies them. 

22. Sierra asserts that the full and complete versions of the Client Guides speak 

for themselves.  Sierra admits knowing generally that RFC resold and serviced loans, and 

denies any remaining allegations. 
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23. Sierra states that Exhibit A to the FAC and the full and complete versions 

of the Client Guides – which changed frequently – speak for themselves.  Sierra admits 

that, to the extent it made any representations and warranties to RFC, they were on a 

loan-by-loan basis.  Sierra denies any remaining allegations. 

24. Sierra denies the allegations. 

25. Sierra states that the full and complete versions of the Client Guides – 

which changed frequently – speak for themselves, and denies the allegations. 

26. Sierra states that the full and complete versions of the Client Guides – 

which changed frequently – speak for themselves, and denies the allegations. 

27. Sierra states that the full and complete versions of the Client Guides – 

which changed frequently – speak for themselves, and denies the allegations. 

28. Sierra admits that RFC can only seek loan-level remedies with respect to 

any allegation of breach.  Sierra states that the full and complete versions of the Client 

Guides – which changed frequently – speak for themselves, and denies the remaining 

allegations. 

29. Sierra states that Exhibit A to the FAC, the full and complete versions of 

the Client Guides (which changed frequently), and Residential Funding Co., LLC v. 

Terrace Mortg. Co., 725 F.3d 910 (8th Cir. 2013) speak for themselves, and denies the 

allegations. 

30. Sierra states that the full and complete versions of the Client Guides – 

which changed frequently – speak for themselves, and denies the allegations. 

31. Sierra states that the full and complete versions of the Client Guides – 
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which changed frequently – speak for themselves, and denies the allegations. 

32. Sierra states that the full and complete versions of the Client Guides – 

which changed frequently – speak for themselves, and denies the allegations. 

33. Sierra denies that it has ever conceded selling RFC “materially defective 

loans” and that it has paid RFC “substantial sums” to cover loan defects.   Sierra states 

that it previously paid sums to obtain releases and promises not to ever sue or take any 

legal action whatsoever, however denominated, with respect to particular loans, promises 

that the FAC violates. 

34. Sierra denies the allegations. 

Defendants Materially Breached Numerous Loan-Level Representations and 
Warranties. 
 

35. Sierra lacks knowledge and information sufficient to form a belief as to the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

36. Sierra denies violating any representations or warranties to RFC.  Sierra 

lacks knowledge and information sufficient to form a belief about the truth of the 

remaining allegations contained in this paragraph, and on that basis denies them. 

37. Sierra denies the allegations.   

38. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them.  

39. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them.   

40. Sierra denies that it violated any version of the Client Guide or breached 
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any representations or warranties to RFC.  Sierra lacks knowledge and information 

sufficient to form a belief about the truth of the remaining allegations contained in this 

paragraph, and on that basis denies them. 

41. Sierra denies the allegations. 

42. Sierra denies that it violated any version of the Client Guide or breached 

any representations or warranties to RFC.  Sierra states that the FAC violates RFC’s 

releases and promises not to ever sue or take any legal action whatsoever, however 

denominated, with respect to particular loan.  Sierra lacks knowledge and information 

sufficient to form a belief about the truth of the remaining allegations contained in this 

paragraph, and on that basis denies them. 

43. Sierra denies that it ever breached any representations or warranties made 

to RFC, sold RFC any defective loans, or caused RFC any loss.   Sierra denies ever 

“acknowledging it sold defective loans to RFC.”  Sierra states that it previously paid 

sums to obtain releases and promises not to ever sue or take any legal action whatsoever, 

however denominated, with respect to particular loans, promises that the FAC violates.   

Sierra denies any remaining allegations. 

44.  Sierra denies the allegations. 

RFC’s Liabilities and Losses Stemming from Defendants’ Breaches 

45. Sierra denies the allegations. 

46. Sierra denies that any of the loans it sold RFC were defective or ever 

caused RFC to sustain any liability.   Sierra lacks knowledge and information sufficient 

to form a belief about the truth of the remaining allegations contained in this paragraph, 
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and on that basis denies them. 

47. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC to sustain any liability.  Sierra denies the remaining allegations to the extent they 

reference or relate to loans that Sierra sold to RFC.  Sierra lacks knowledge and 

information sufficient to form a belief about the truth of the remaining allegations 

contained in this paragraph, and on that basis denies them. 

48. Sierra denies that any of the loans it sold RFC were defective.  Sierra lacks 

knowledge and information sufficient to form a belief about the truth of the remaining 

allegations contained in this paragraph, and on that basis denies them. 

49. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

50. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

51. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

52. Sierra denies that any of the loans it sold RFC were defective.  Sierra lacks 

knowledge and information sufficient to form a belief about the truth of the remaining 

allegations contained in this paragraph, and on that basis denies them. 

53. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 
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54. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

55. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

56. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

57. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

58. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

59. Sierra denies the allegations to the extent they purport to contend or imply 

that RFC did not receive any due diligence reports regarding the quality of loans in its 

securitization pools until October 2008.  Sierra lacks knowledge and information 

sufficient to form a belief about the truth of the remaining allegations contained in this 
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paragraph, and on that basis denies them. 

60. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

61. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

62. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

63. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra states that the First Amended Complaint in New Jersey Carpenters 

et al. v. Residential Capital, LLC et al., Case No. 08-cv-08781 (HB) (S.D.N.Y.) speaks 

for itself.  Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

64. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.   Sierra denies the allegations to the extent they purport to contend or 

imply that correspondent lenders were RFC’s only source of “mortgage loan data” or that 

RFC did not receive pre-securitization due diligence reports regarding mortgages 

comprising its loan pools.  Sierra states that the First Amended Complaint in New Jersey 
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Carpenters et al. v. Residential Capital, LLC et al., Case No. 08-cv-08781 (HB) 

(S.D.N.Y.) speaks for itself.  Sierra lacks knowledge and information sufficient to form a 

belief about the truth of the remaining allegations contained in this paragraph, and on that 

basis denies them. 

65. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

66. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

67. Sierra admits that RFC and numerous of its affiliates, including many of the 

other bankruptcy Debtors, were sued by numerous entities for, among other things, 

tortious and negligent misconduct including securities fraud, misrepresentation, 

negligence, and loan servicing violations.  Sierra lacks knowledge and information 

sufficient to form a belief about the truth of the remaining allegations contained in this 

paragraph, and on that basis denies them. 

68. Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

69. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 
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70. Sierra denies that any of the loans it sold RFC were defective or caused 

RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the remaining allegations contained in this paragraph, and on that basis denies 

them. 

71. Sierra admits that in May 2012, 51 separate bankruptcy petitions were filed 

by RFC and 50 other related bankruptcy Debtors, and that the 51 separate bankruptcy 

actions were administrated jointly for administrative purposes only.  Sierra lacks 

knowledge and information sufficient to form a belief about the truth of the remaining 

allegations contained in this paragraph, and on that basis denies them. 

72. Sierra admits that many proofs of claim were filed against multiple Debtors 

by numerous entities for, among other things, tortious and negligent misconduct 

including securities fraud, misrepresentation, negligence, and loan servicing violations.  

Sierra admits that a small percentage of the proofs of claim referenced in this paragraph 

were filed against RFC.   Sierra denies that any of the loans it sold RFC were defective or 

caused RFC any loss.  Sierra lacks knowledge and information sufficient to form a belief 

about the truth of the remaining allegations contained in this paragraph, and on that basis 

denies them. 

73.  Sierra lacks knowledge and information sufficient to form a belief about 

the truth of the allegations contained in this paragraph, and on that basis denies them. 

74. Sierra denies that any of the loans it sold RFC were defective, caused RFC 

any loss, and that Sierra breached any representations or warranties made to RFC.  Sierra 

states that many proofs of claim were filed against multiple Debtors by numerous entities 
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for, among other things, tortious and negligent misconduct including securities fraud, 

misrepresentation, negligence, and loan servicing violations.  Only a small percentage of 

the proofs of claim identified in paragraph 72 were filed against RFC and/or based on 

breaches of representations or warranties made by RFC.  Sierra denies the allegations 

regarding RFC’s alleged “reliance” on Sierra and other correspondent lenders, as they 

purport to incorrectly contend or imply that: (a) correspondent lenders were RFC’s only 

source of “mortgage loan data”; (b) RFC did not receive pre-securitization due diligence 

reports regarding mortgages comprising its loan pools; and/or (c) Debtor securitization 

pools were not comprised of large numbers of loans originated and underwritten by other 

Debtor entities. 

75. Sierra states that the allegations of this paragraph are vague, as they appear 

to conflate multiple Debtors, proceedings, claimants, and unspecified “disputed issues.”  

Accordingly, Sierra lacks knowledge and information sufficient to form a belief about the 

truth of the allegations contained in this paragraph, and on that basis denies them. 

76. Sierra states that the referenced “Findings of Fact” speak for themselves.   

Sierra admits that this action was filed post-Plan confirmation on or about December 14, 

2013, and that the Plan’s “effective date” was on or about December 17, 2013.  Sierra 

states that the Plan speaks for itself, and that the allegation “RFC’s RMBS-related 

liabilities became fixed through the confirmation of the Plan” is vague, misleading, and a 

legal conclusion to which no response is required; to the extent any response is required, 

Sierra denies the allegation.  Sierra lacks knowledge and information sufficient to form a 

belief about the truth of the allegations contained in this paragraph, and on that basis 
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denies them. 

77. Sierra denies that it has any contractual obligation to indemnify RFC for 

anything.  Sierra denies that it breached any representations and warranties made to RFC.  

Sierra denies that it sold RFC any defective loans.  Even assuming hypothetically that 

Sierra had ever breached a representation or warranty made to RFC, Sierra denies that it 

would even then be liable for any “portion” of the “global settlement” or RFC’s other 

alleged “liabilities and losses.”  Sierra lacks knowledge and information sufficient to 

form a belief about the truth of the allegations contained in this paragraph, and on that 

basis denies them. 

COUNT ONE 
(BREACH OF CONTRACT) 

 
78. Sierra incorporates, as though fully set forth herein, each of its responses to 

all of the preceding paragraphs. 

79. Sierra admits that it sold loans to RFC.  Sierra states that the actual 

contractual documents, which changed over time, speak for themselves, and the term 

“Agreement” is vague and misleading.  Sierra denies the remaining allegations. 

80. Sierra states that the complete versions of the Contracts, the Client Guides, 

and other contractual documents speak for themselves. 

81. Sierra denies the allegations. 

82. Sierra states that RFC amended its original complaint in response to 

Sierra’s original Motion to Dismiss by adding the terms “materially breached” and 

“materially,” clarifying that RFC is only alleging liability for material breaches of 
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representations and warranties.  Sierra denies the allegations. 

83. Sierra states that RFC amended its original complaint in response to 

Sierra’s original Motion to Dismiss by adding the term “material,” clarifying that RFC 

alleges that only material breaches constituted “Events of Default.”  Sierra denies the 

allegations. 

84. Sierra states that RFC amended its original complaint in response to 

Sierra’s original Motion to Dismiss by adding the terms “material” and “materially” 

clarifying that RFC is only alleging liability for material breaches of representations and 

warranties.  Sierra denies the allegations. 

85. Sierra denies the allegations, and denies that it is liable to RFC in any 

amount. 

COUNT TWO 
(INDEMNIFICATION) 

 
86.  Sierra incorporates, as though fully set forth herein, each of its responses to 

all of the preceding paragraphs.  Sierra alleges that “Indemnification” is not proper as a 

separate count, but is merely another (duplicative) remedy potentially available with 

respect to RFC’s count for breach of contract. 

87. Sierra states that RFC amended its original complaint in response to 

Sierra’s original Motion to Dismiss by adding the terms “material defects” and 

“materially defective,” clarifying that RFC is only alleging liability for material 

contractual breaches of representations and warranties.  Sierra denies the allegations. 

88. Sierra denies that it breached any contractual obligations to RFC.  Sierra 
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denies that RFC has incurred any “liabilities, losses and damages, including attorneys’ 

fees and costs” for which Sierra is liable.  Sierra denies any remaining allegations.  

89.  Sierra denies the allegations, and denies that it is liable to RFC in any 

amount. 

AFFIRMATIVE AND OTHER DEFENSES 
 

Without taking on any burden of proof on any matter for which the burden rests on 

RFC, and without waiver of any defenses that Sierra is not required to plead at this time 

or not presently aware of, Sierra asserts the following defenses to the FAC: 

FIRST AFFIRMATIVE DEFENSE 

The allegations of the FAC fail to state a cause of action for which relief can be 

granted. 

SECOND AFFIRMATIVE DEFENSE 

Even should it ultimately be adjudicated that Sierra is liable to RFC for some 

amount, such amount must be fully setoff, fully or partially, by RFC’s liability for breach 

of promises not to sue contained in prior settlement agreements between the parties, as 

well as for recovery from collateral sources. 

THIRD AFFIRMATIVE DEFENSE 

RFC has waived its claims and/or is estopped from asserting its claims by, among 

other things, having learned of alleged contractual breaches through pre-securitization 

due diligence or other means, and doing nothing, to Sierra’s prejudice and detriment. 

FOURTH AFFIRMATIVE DEFENSE 

RFC has expressly released and/or waived some or all of its alleged claims against 
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Sierra, and entered into an accord and satisfaction/novation with respect to some or all of 

its alleged rights to relief, by previously entering into settlement agreements with Sierra. 

FIFTH AFFIRMATIVE DEFENSE 

RFC is barred by the equitable doctrine of unclean hands from recovering on some 

or all of the alleged claims against Sierra by reason of RFC’s own inequitable actions, 

conduct and/or omissions, including but not limited to securities fraud, misrepresentation, 

willful and wanton negligence, and/or loan servicing violations, as well as acquiring 

loans from Sierra with the knowledge and intent that RFC and/or its affiliated entities 

would use them for such unlawful purposes. 

SIXTH AFFIRMATIVE DEFENSE 

The applicable statutes of limitations governing, among other things, written 

contractual obligations, have expired with respect to some or all of the asserted claims. 

SEVENTH AFFIRMATIVE DEFENSE 

 Should it ultimately be adjudicated that Sierra breached any contractual obligation 

to RFC, such breach or breaches were not material. 

EIGHTH AFFIRMATIVE DEFENSE 

RFC is barred from recovery on some or all of its claims, and/or Sierra is excused 

form any alleged nonperformance, on account of RFC’s own breach of or failure to 

perform its own contractual obligations and covenants by, among other things, violating 

releases and promises not to sue contained in prior settlement agreements with Sierra, 

failing to provide Sierra with written notice and/or a right to appeal with respect to any 

alleged contractual breaches, and/or failing ever to declare any “Event of Default.” 
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NINTH AFFIRMATIVE DEFENSE 

RFC’s claims are barred, in whole or in part, by RFC’s breaches of the covenant 

of good faith and fair dealing including, among other things, failing to timely notify 

Sierra of any alleges defaults or breaches and/or provide a right to appeal, failing to 

exercise fair and reasonable discretion in alleging defaults or breaches, and/or voluntarily 

paying sums or incurring liabilities in excess of RFC’s actual obligations, if any. 

TENTH AFFIRMATIVE DEFENSE 

The doctrine of acquiescence bars RFC’s alleged indemnification rights due to 

RFC’s inaction in the face of a dangerous condition. 

ELEVENTH AFFIRMATIVE DEFENSE 

RFC knowingly assumed the risk of the damages or injuries alleged in the FAC. 

TWELFTH AFFIRMATIVE DEFENSE 

RFC is barred from recovering its alleged damages from Sierra (or such recovery 

must be reduced) to the extent RFC failed to mitigate or reasonably attempt to mitigate its 

damages, and/or was comparatively at fault.  In particular, without limitation, RFC: (1) 

paid sums and/or incurred liabilities larger than fair, reasonable, or necessary; (2) 

otherwise failed to take commercially reasonable and diligent efforts to avoid or 

minimize its alleged losses; (3) “waived in” and failed to remove problem loans, 

identified during due diligence, from its loan pools and instead failed to notify and/or 

misled investors; and (4) committed or participated in unlawful misconduct with respect 

to investors, and borrowers whose loans RFC serviced. 
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THIRTEENTH AFFIRMATIVE DEFENSE 

RFC’s alleged right to indemnification is barred to the extent of its own willful 

and/or wanton negligence.    

FOURTEENTH AFFIRMATIVE DEFENSE 

RFC’s claims are barred by the doctrine of judicial estoppel because RFC 

previously successfully prevailed in other proceedings, or obtained a more advantageous 

outcome, by taking factual or legal positions contrary to or inconsistent with the theories 

it presently advances.  Such positions included, among others, that: (a) the Debtor loan 

pools did not contain loans with underwriting defects; (b) lawsuits against the Debtors 

were based not on inherent “defects” in the pooled loans, but misrepresentations about 

the underwriting standards that applied to those loans; (c) key evidence and data 

regarding the loans was unavailable or unduly burdensome to access; and (d) RFC’s 

losses were attributable not to defective loans from correspondent lenders, but factors 

such as (i) the burdens of litigation; (ii) a widespread economic meltdown; and (iii) the 

pursuant of high-risk mortgages that increased the risk of borrower default. 

FIFTEENTH AFFIRMATIVE DEFENSE 

RFC lacks standing to assert its claims because it assigned its rights, title and 

interest in those claims to third parties when it re-sold the loans on which it is suing, and 

RFC is not the real party in interest. 

SIXTEENTH AFFIRMATIVE DEFENSE 

RFC’s claims are barred in whole or in part by the doctrine of laches. 
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SEVENTEENTH AFFIRMATIVE DEFENSE 

RFC’s claims are barred because any alleged damages were the result of 

alternative/superseding/intervening causes over which Sierra had no control, such as the 

actions or omissions of third parties and/or RFC’s own agents, employees, or affiliates, 

market forces, and RFC’s pursuit of high-risk mortgages. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

RFC may not recover its claimed damages in this action because they are 

speculative, vague, based on guesswork and conjecture, and would be impossible to 

ascertain or allocate in a fair, lawful, and just manner. 

NINETEENTH AFFIRMATIVE DEFENSE 

RFC’s claims are barred because it failed to comply with one or more contractual 

conditions precedent to bringing this lawsuit. 

TWENTIETH AFFIRMATIVE DEFENSE 

The relief sought by RFC is barred, in whole or in part, by RFC’s failure to join 

indispensable parties necessary to a full, fair, and final adjudication. 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

The basis of RFC’s claims and alleged damages against Sierra violate the due 

process clause of the U.S. Constitution.  

RESERVATION OF RIGHTS/OTHER DEFENSES 

Sierra has not completed its investigation and discovery regarding the FAC and 

the claims asserted by RFC therein.  Sierra still has little idea which loans are at issue, or 

what representations and warranties they allegedly breached.  Sierra reserves the right to 
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assert additional affirmative defenses (or modify and/or supplement existing affirmative 

defenses) as supported by information or facts obtained through discovery or other means 

during this case. 

WHEREFORE, Sierra prays for judgment as follows: 

1. That RFC takes nothing by its FAC; 

2. That the FAC against Sierra be dismissed with prejudice; 

3. That Sierra be awarded its costs and reasonable attorney’s fees incurred 

defending this suit; 

4. That any relief in favor of RFC be offset by relief owed Sierra; and 

5. That Sierra be awarded any other and further relief as the Court may deem 

just and proper. 

DEMAND FOR JURY TRIAL 

Sierra hereby demands a jury trial on all issues raised in the FAC. 

COUNTERCLAIM 

PARTIES 

1. Counterdefendant RFC is a Delaware limited liability company with its 

principal place of business in Minneapolis, Minnesota.  To the extent it has any real 

continued existence, it is a citizen of Minnesota and Delaware.  On information and 

belief, RFC currently exists solely to serve as the plaintiff in this case and other 

correspondent lender cases.  On information and belief, RFC has no assets or operations, 

is controlled and dominated by the Trust, and observes no corporate formalities.  Thus, 

Sierra would likely have little or no ability to either take discovery or recover from RFC 
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should Sierra prevail on its counterclaim at trial.    

2. On information and belief (and as alleged in the FAC), counterdefendant 

ResCap Liquidating Trust, a Delaware statutory trust (the “ResCap Trust”) is the 

successor in interest to RFC; therefore, ResCap Trust is the true holder of the contractual 

rights, obligations, and claims alleged in both the FAC and this Counterclaim. The 

presence of RFC in this action, but not ResCap Trust, would serve only to insulate the 

real party in interest and unnecessarily thwart Sierra’s ability to bring and prosecute this 

compulsory counterclaim.  RFC’s continued presence in this action rather than the real 

party in interest would only perpetrate injustice. 

3. ResCap Trust is a publicly traded statutory trust organized under the laws 

of Delaware.  Delaware law permits a statutory trust to sue and be sued in its own name, 

but also requires the appointment of a trustee.  The designated trustee for ResCap Trust is 

Wilmington Trust, N.A. (“Wilmington”), a national banking association. 

4. The U.S. Circuit Court of Appeals for the Eighth Circuit has determined 

that the citizenship of a national bank is determined by the location of its main office.  On 

information and belief – and according to the websites for both the Office of the 

Comptroller of the Currency (Wilmington’s primary federal regulator) and the Federal 

Deposit Insurance Corporation – Wilmington’s main office is located at Rodney Square 

North, 1100 North Market Street, Wilmington, DE 19890.  Thus, Wilmington is a citizen 

of Delaware only.   

5. The ResCap Trust therefore has citizenship only in Delaware, as it is 

organized under Delaware law and its trustee is a citizen of Delaware and nowhere else. 
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6. Therefore, ResCap Trust is subject to service of process, and its presence 

does not deprive the Court of subject matter jurisdiction. Without ResCap Trust’s 

presence in this action as the real party in interest, the Court would be unable to accord 

complete relief among the existing parties.  In fact, Sierra would be unable to obtain any 

relief, or in all likelihood even prosecute its claims. 

7. Counterclaimant Sierra is a corporation organized under the laws of 

California.  It is a mortgage company with offices in many states, but its principal place 

of business and nexus of operations is located in Folsom, California.  It is a citizen of 

California only. 

JURISDICTION AND VENUE 

 8. This Court has subject jurisdiction over this matter pursuant to, inter alia, 

28 U.S.C. §§ 1332 and 1367(a).  As described herein, this counterclaim and the claims 

presented by the FAC are so closely related that they form part of the same case or 

controversy. 

 9. RFC is already the nominative plaintiff designated by the FAC.  As its 

successor, ResCap Trust is the real party in interest and subject to the personal 

jurisdiction of this Court.  Venue is proper in this District pursuant to 28 U.S.C.  

§ 1391(b)(2) in that a substantial part of the events complained of herein – namely, the 

filing of the FAC in this courthouse on May 23, 2014 – occurred in this judicial district. 

As was recently litigated in this Court, the parties contractually agreed to Minnesota as 

the exclusive venue regarding the FAC, which indirectly references the settlement 

agreements (already familiar to the Court), on which Sierra bases its counterclaim; these 
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agreements are expressly governed by Minnesota law. 

 10. This counterclaim is compulsory under F.R.C.P. Rule 13(a).  Sierra 

presently has the counterclaim against RFC, which arises out of the same transactions and 

occurrences that are the subject matter of the FAC.  It was RFC’s very act of filing the 

FAC, under the direction and control of ResCap Trust as successor and the real party in 

interest, that gave rise to Sierra’s counterclaim. 

FACTUAL BACKGROUND 

11. Sierra and RFC had a contractual correspondent lender relationship 

between 2000 to 2007, in which Sierra would sell RFC mortgage loans one at a time. 

12. Occasionally, RFC would request that Sierra repurchase certain mortgages, 

and the parties would bargain over such factors as which loans, on what terms, and for 

how much. 

13. Sierra and RFC entered into three binding and enforceable written 

settlement agreements in 2007 and 2008 (attached as Exhibits 1-3).  In all three 

settlements, RFC expressly released Sierra from any and all future liability with respect 

to particular loans – including loans on which the FAC now expressly sues and/or seeks 

additional and further relief. 

14. The first two agreements (Exhibits 1 & 2) included in Paragraph 3 express 

contractual promises that neither party would ever “bring against the other party any 

other suits or actions, however denominated concerning any claim, demand, liability or 

cause of action that is the subject of this Agreement.”  (Emphasis added.) 

15. In the third and final settlement (Exhibit 3), which cost Sierra just a fraction 
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of the amounts it had paid for each of the first two settlements, RFC insisted on removing 

the promise not to sue.  This demonstrates the great weight, significance, and materiality 

that the parties gave to the promises not to sue in the first two settlements.  Recent events, 

in fact, have showed precisely why Sierra valued such provisions so highly, and the 

importance of according them the weight, authority, and enforceable effect that the 

parties clearly intended them to have. 

16. On May 23, 2014, RFC (controlled by the ResCap Trust, and through 

counsel it shares with the ResCap Trust) filed the FAC, changing the nature of the 

liability theory against Sierra and vastly expanding by an order of magnitude the overall 

quantity of Sierra loans allegedly at issue (“hundreds” (¶ 40) rather than “dozens”).  The 

FAC for the first time purports to sue on loans that RFC previously released and 

promised not to sue on by: (a) seeking “additional recoveries” with respect to “loans 

Sierra Pacific repurchased,” which the FAC counts among the “universe” of defective 

loans it is suing on (FAC, ¶¶ 5, 43); (b) specifically listing as “examples” of defective 

loans certain loans expressly released (¶¶ 42, 53); and (c) asserting that Sierra’s prior 

repurchases were “concessions” that those loans were defective (¶¶ 5, 43), although all 

three settlements contain disclaimers of wrongdoing – making clear that RFC and the 

ResCap Trust have no intention of honoring the settlements. 

17. Moreover, on December 19, 2007, Sierra and RFC entered into the first 

settlement agreement (“December 19, 2007 Settlement”) (Exhibit 1), which provided 

Sierra with broad-spanning retroactive releases and promises not to sue with respect to 

any allegedly defective loan sold to RFC, prior to December 19, 2007, that met at least 
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one of the following two criteria: (1) the borrower timely made the first 12 monthly loan 

payments; or (2) the only “Event of Default” identified was “the overstatement of stated 

income by the borrower(s).”   

18. Specifically, Section 2(b) of the December 19, 2007 Settlement provides: 

...GMAC-RFC for itself, its present and past representatives, heirs, 
executors, administrators, successors, assigns, family, partners, employees, 
agents, and attorneys will fully and forever release and discharge Client... 
from all claims, demands, torts, damages, obligations, liabilities, costs, 
expenses, rights of action, or causes of action arising out of the Subject 
Loans, and arising out of the Additional Loans, but only where the 
Additional Loans involve a borrower who has made the first twelve 
consecutive payments due GMAC-RFC within the month mandated by 
the contract, or (ii) where the overstatement of stated income by the 
borrower(s) is identified as the only Event of Default of the GMAC-RFC 
Client Guide (“Client Guide”). 
 

(Exhibit 1, p. 3, emphasis added.)  The December 19 Settlement defined “Additional 

Loans” as any loans: 

...sold to GMAC-RFC on or before the effective date of this Agreement, 
which may be in breach of one or more Events of Default, as described in 
the Client Guide but which have not been identified as of the date of this 
Agreement... 

 
(Id., p.1.) 
 

19. In addition, Section 3 of the December 19, 2007 Settlement contained an 

express promise not to sue: the parties promised not to “bring against the other party any 

other suits or actions, however denominated concerning any claim, demand, liability or 

cause of action that is the subject of this Agreement.” (Id., emphasis added.) 

20. The releases and covenants not to sue also apply to 29 specifically-

identified repurchased loans – all of which RFC now purports to sue on by seeking 
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“additional recoveries” with respect to “loans Sierra Pacific repurchased...” (FAC, ¶¶ 5, 

43.) 

21. Similarly, on March 10, 2008, the parties entered into a settlement 

agreement (“March 10, 2008 Settlement”) resolving seven loans, that contained releases 

and covenants not to sue virtually identical to those in the December 19, 2007 Settlement.  

(Exhibit 2.)  Among the expressly released loans were three of the “example” loans cited 

in the FAC: (1) Loan ID # 11208459 (FAC, ¶ 42(k)); (2) Loan ID # 11208467 (Id., ¶ 

42(l)); and (3) Loan ID # 11301585 (Id., ¶ 42(n)).  

COUNT I 

(Breach of Contract - Settlement Agreement) 

22. Sierra incorporates by reference the allegations contained in the previous 

paragraphs as if fully set forth herein. 

23. The December 19, 2007 Settlement and the March 10, 2008 Settlement 

were and remain binding and enforceable, including the promises not to sue (Exhibits 1 

and 2, ¶ 3). 

24. As described herein, RFC and the ResCap Trust violated the promises not 

to sue by filing the FAC. 

25. As a proximate result of these breaches, Sierra has been damaged in 

multiple ways, including but not limited to incurring attorneys’ fees, paying for (and 

losing the use of) employee and management time and other company resources 

responding to and establishing the breaches, and in other ways.  The amount of damages 

sustained is in an amount according to proof at trial but not less than $75,000.  
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PRAYER FOR RELIEF 

WHEREFORE, based on the foregoing, Sierra respectfully requests that this Court: 

 1. For general and specific damages against RFC and the ResCap Trust 

according to proof at time of trial; 

2. For attorneys’ fees and costs according to proof; 

3. For interest as allowed by law; and 

4. For such further relief as the Court deems just and proper. 

DEMAND FOR JURY TRIAL 

Sierra hereby demands a jury trial for all issues herein. 

Dated: September 30, 2014  Respectfully Submitted, 
 

 
 

 /s/ Jonathan M. Jenkins______________  
 Jonathan M. Jenkins  
 Admitted pro hac vice 
 Lara Kayayan 
 Admitted pro hac vice  
 JENKINS LLP 
 8075 West Third St., Suite 407 
 Los Angeles, California 90048 
 Telephone: (310) 984-6800 
 Fax: (310) 984-6840 
 jjenkins@jmjenkinslaw.com 
 lkayayan@jmjenkinslaw.com 

 
 
 Richard T. Thomson (#109538) 
 Amy L. Schwartz (#0339350) 
 Lapp, Libra, Thomson, Stoebner & Push, 
     Chartered 
 120 South Sixth Street, Suite 2500 
 Minneapolis, MN 55402 
 Telephone: (612) 338-5815 
  Fax: (612) 338-6651 
 rthomson@lapplibra.com 
 aschwartz@lapplibra.com 

 
Counsel for Defendant Sierra Pacific  
Mortgage Company, Inc. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
________________________________________________________________________ 
 
In Re: RFC and RESCAP Liquidating   Civil No. 13-3451(SRN/JJK/HB) 
Trust Litigation 
 
       ORDER 
 
 This document relates to:  
 
Residential Funding Company, LLC v. 
Sierra Pacific Mortgage Company, Inc. 
and Sierra Pacific Mortgage Company, 
Inc. v. Residential Funding Company, 
LLC and ResCap Liquidating Trust, No. 
13-cv-3511 (RHK/FLN) 
_______________________________________________________________________

HILDY BOWBEER, United States Magistrate Judge 

This matter is before the Court on the parties’ Stipulation Regarding Plaintiffs’ 

Motion to Compel [Doc. No. 350].  The Court APPROVES the Stipulation, as follows:  

1. Plaintiffs shall not seek discovery from Sierra Pacific related to the 

following 16 loans unless Plaintiffs identify an additional breach related to 

the loans: 9774425, 10356871, 10357217, 10669429, 10669489, 

10789819, 10832021, 10866919, 11038837, 11047591, 11105077, 

11105085, 11183655, 11301455, 11448955, and 19447261. 

2. Sierra Pacific shall provide discovery related to the remaining 502 loans 

on Appendix I, subject to the objections contained in its responses to 

RFC/ResCap’s Requests for Production and any agreements reached 

during any meet and confers with Plaintiffs. 
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3. Plaintiffs’ discovery requests shall be deemed limited to such remaining 

502 loans, until such time as Plaintiffs can identify breaches beyond 

“unreasonable stated income” for the 16 loans listed in paragraph 1 above. 

4. Sierra Pacific’s separate response to Plaintiffs’ Motion to Compel 

discovery is withdrawn. Sierra Pacific also withdraws its joinder to the 

argument located at Paragraph I, pages 10-19, of Defendants’ Joint 

Memorandum in Opposition to Plaintiffs’ Motion to Compel [Doc. No. 

288] (“Plaintiffs’ Request for Documents Regarding All Loans on Their 

Loss Lists is Unduly Burdensome, Premature, and Inconsistent with the 

Court’s Orders Focusing Discovery.”). 

5. Plaintiffs withdraw their Motion to Compel as to Sierra Pacific on the 

issue raised in Paragraph I, pages 16-24, of Plaintiffs’ Memorandum in 

Support of Motion to Compel [Doc. No. 202] (“Plaintiffs are Entitled to 

Discovery Concerning the Loans Identified on Their Loan Lists”). 

 
 IT IS SO ORDERED. 
 
 
Dated: April 13, 2015   s/ Hildy Bowbeer  
 HILDY BOWBEER 
 United States Magistrate Judge 
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