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TO THE HONORABLE MARTIN GLENN
UNITED STATESBANKRUPTCY JUDGE:

The ResCap Borrower Claims Trust (the “Borrower Trust”), established pursuant to the
terms of the chapter 11 plan confirmed in the above-captioned bankruptcy cases [Docket No.
6065], as successor in interest to the above-captioned debtors (the “Debtors’) with respect to
Borrower Claims," hereby submits this supplemental objection (the ” Supplemental Objection”)
in further support of the ResCap Borrower Claims Trust’s Objection to Proof of Claim No. 3695
Filed on Behalf of Rosalind Alexander-Kasparik [Docket No. 9402] (the “Objection”) seeking
to disallow and expunge, without leave to amend, proof of claim number 3695 (the “Claim”)
asserting clams of Rosalind Alexander-Kasparik (the “Claimant”) against Debtor GMAC
Mortgage, LLC (“GMAC Mortgage’) pursuant to section 502(b) of title 11 of the United States
Code (the “Bankruptcy Code’) and Rule 3007(a) of the Federal Rules of Bankruptcy Procedure
(the “Bankruptcy Rules’). The Borrower Trust seeks entry of an order, substantially in the
form attached hereto as Exhibit 1 (the “Proposed Order”), granting the requested relief. In
support of this Supplemental Objection, the Borrower Trust respectfully states as follows:

PRELIMINARY STATEMENT

1. On January 21, 2016, this Court sustained the Borrower Trust’s Objection to all
causes of action asserted in the Claim other than negligence and promissory estoppel, on the
basis of res judicata and collateral estoppel. See Transcript of Hearing at 48:2-7, In re

Residential Capital, Case No. 12-12020 (MG) (Bankr. S.D.N.Y. Jan. 21, 2016), attached hereto

as Exhibit 2 (the “January 21 Transcript”).

1 All capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the
Objection.

ny-1220687
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2. On October 23, 2015, the California Superior Court entered a minute order (the
“Minute Order”)? that sustained without leave to amend Freddie Mac's unopposed demurrer
(the “June 17 Demurrer”)® to the Third Amended Complaint in its entirety. Accordingly, the
doctrine of collateral estoppel bars the Claimant from now re-litigating before this Court its
negligence and collateral estoppel claims against GMAC Mortgage, because these claims are
based on the exact same issues of fact and law that the California Superior Court decided in the
Minute Order.

3. Furthermore, as with the prior iterations of the Claimant’s allegations against the
named defendants, each of the aforementioned causes of action relates only to a purported
conversation on July 2, 2012 between Claimant and a Freddie Mac representative in which the
Freddie Mac representative allegedly advised Claimant that GMAC Mortgage would postpone a
trustee’ s sale of Claimant’s home that was scheduled for the next day. GMAC Mortgage did not
participate in the July 2, 2012 conversation between Claimant and Freddie Mac. Furthermore,
the Third Amended Complaint does not identify any specific representations allegedly made by
GMAC Mortgage to the Claimant that GMAC Mortgage would delay the trustee’s sale of
Claimant’s home scheduled for July 3, 2012, so there is no underlying factual basis that could
support a cause of action for either negligence or promissory estoppel against GMAC Mortgage.

4, In addition, Claimant’s claim for negligence fails because GMAC Mortgage owed
Claimant no fiduciary duties or duty of care and a gratuitous oral promise to postpone a

foreclosure sale comes within the Cdlifornia statute of frauds and is therefore unenforceable.

2 A copy of the Minute Order is attached to the Declaration of Jordan Wishnew Concerning ResCap
Borrower Claims Trust’s Objection to Claim No. 3695 Filed on Behalf of Rosalind Alexander-Kasparik [Docket No.
9561] (the “Wishnew Declaration”) as Exhibit 2.

3 A copy of the June 17 Demurrer is attached to the Wishnew Declaration as Exhibit 1.

ny-1220687
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Likewise, Claimant’s claim for promissory estoppel fails because: (i) Freddie Mac's statement
that the “sale was being postponed” was a “mere statement of fact,” not a “clear and
unambiguous’ promise to actually postpone the trustee's sale; (ii) Claimant’s speculation as to
how she hypothetically would have acted with respect to filing bankruptcy does not satisfy the
requirements for detrimental reliance under California law; and (iii) to the extent that Claimant’s
promissory estoppel claim relies upon a violation of HAMP, that statute does not provide for a
private right of action.

5. For al of these reasons, neither of the remaining two elements of the Claim, on its
face, asserts a valid prepetition cause of action against GMAC Mortgage, and as a result, the
Claim should be disallowed and expunged with prejudice.

JURISDICTION, VENUE, AND STATUTORY PREDICATE

6. This Court has jurisdiction over this Objection under 28 U.S.C. § 1334. This
matter is a core proceeding under 28 U.S.C. § 157(b). Venue is proper before this Court under
28 U.S.C. 88 1408 and 1409.

7. The statutory predicates for the relief requested herein are section 502(b) of the
Bankruptcy Code and Bankruptcy Rule 3007(a).

BACKGROUND

8. This Supplemental Objection incorporates by reference the background facts set
forth in the Objection (11 9-42) and the Lathrop Declaration. The summary below provides
certain additional facts that are material to this Supplemental Objection.

0. On April 3, 2015, the California Superior Court entered the Superior Court Order,
which sustained the February 13 Demurrer to the Second Amended Complaint without leave to
amend asto all causes of action, with the exception that Claimant was allowed leave to amend as
to promissory estoppel and to plead a negligence cause of action. See Lathrop Declaration  28;

3
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also Superior Court Order at Ex. M to the Lathrop Declaration; California Action Docket,
D.E. 104.

10.  On April 14, 2015, Claimant filed the Third Amended Complaint consistent with
the Superior Court Order. See Lathrop Declaration  29; see also Third Amended Complaint at
Ex. N to the Lathrop Declaration; California Action Docket, D.E. 109. On June 17, 2015,
Freddie Mac filed the June 17 Demurrer to the Third Amended Complaint. See Lathrop
Declaration § 29; see dso June 17 Demurrer at Ex. 1 to the Wishnew Declaration; California
Action Docket, D.E. 115. GMAC Mortgage did not file a response to the Third Amended
Complaint and did not join in the June 17 Demurrer. Claimant did not file a response to the June
17 Demurrer.

11.  On October 23, 2015, the California Superior Court entered the Minute Order,
which sustained the June 17 Demurrer in its entirety without leave to amend. See Lathrop
Declaration ] 29; see also Minute Order at Ex. 2 to the Wishnew Declaration; California Action
Docket, D.E. 131. On November 3, 2015, the California Superior Court entered the Superior
Court Dismissal, which entered judgment against Claimant and in favor of both Freddie Mac and
GMAC Mortgage. The Superior Court Dismissal stated that Claimant “shall take nothing by
way of her Third Amended Complaint from Freddie Mac and/or GMAC Mortgage, LLC.” See
Lathrop Declaration ] 30; see also Superior Court Dismissal at Ex. O to the Lathrop Declaration;
California Action Docket, D.E. 136. On November 5, 2015, Freddie Mac had a notice of entry
of the Superior Court Dismissal served upon Claimant’s counsel via U.S. Mail. See Lathrop
Declaration 1 30; see also California Action Docket, D.E. 137.

12. On December 31, 2015, the California Superior Court entered an order (the

“December 31 Order™) that vacated and set aside the Superior Court Dismissal as to GMAC

ny-1220687
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Mortgage only. See December 31 Order at Ex. A to Claimant Rosalind Alexander-Kasparik's
Request for Judicial Notice in Support of Opposition to ResCap Borrower’s Claims Trust’s
Objection to Proof of Claim No. 3695 [Docket No. 9465]; see also California Action Docket,
D.E. 146.

13. At a hearing on January 21, 2016, this Court sustained the Borrower Trust’s
Objection “to al causes of action other than negligence and promissory estoppel, on the basis of
res judicata and collateral estoppel” and held that the Superior Court Order was “final as to those
other causes of action.” See January 21 Transcript at 48:2-7.

RELIEF REQUESTED

14.  The Borrower Trust files this Objection pursuant to section 502(b) of the
Bankruptcy Code, seeking to disallow and expunge the Claim in its entirety from the Claims
Register.

OBJECTION

15. A filed proof of claim is “deemed allowed, unless a party in interest . . . objects.”
11 U.S.C. 8§ 502(a). Section 502(b)(1) of the Bankruptcy Code provides, in relevant part, that a
claim may not be allowed to the extent that “such claim is unenforceable against the debtor and
property of the debtor, under any agreement or applicable law . . . .” 11 U.S.C. § 502(b)(1).
Once a debtor refutes an essential element of the claim, the burden of persuasion is on the holder
of a proof of claim to establish a valid claim by a preponderance of the evidence. Feinberg v.

Bank of N.Y. (Inre Feinberg), 442 B.R. 215, 220-22 (Bankr. S.D.N.Y. 2010).

l. TheClaim IsBarred by Collater al Estoppel

16.  The doctrine of collateral estoppel provides that, “once a court has decided an
issue of fact or law necessary to its judgment, that decision may preclude relitigation of the issue

in asuit on adifferent cause of action involving a party to the first case.” Allen v. McCurry, 449

5
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U.S. 90, 94 (1980). “The law iswell settled that a state court judgment must be given preclusive

effect, at least for collateral estoppel purposes, in a subsequent federal court proceeding if the

state in which the judgment was rendered would do so.” Wharton v. Shiver (In re Shiver), 396

B.R. 110, 117 (Bankr. S.D.N.Y. 2008).

17. Under Californialaw, a court may apply the doctrine of collateral estoppel only if
five threshold requirements have been met: (1) “the issue sought to be precluded from
relitigation must be identical to that decided in a former proceeding,” (2) the “issue must have
been actually litigated in the former proceeding,” (3) “[the issue] must have been necessarily
decided in the former proceeding,” (4) “the decision in the former proceeding must be final and
on the merits,” and (5) “the party against whom preclusion is sought must be the same as, or in

privity with, the party to the former proceeding.” Lucido v. Superior Court, 795 P.2d 1223, 1225

(Cal. 1990).

18.  Additionally, California courts will consider whether public policies will be
advanced by the application of the doctrine of collateral estoppel in a particular setting. 1d. at
1226. These policies include “preservation of the integrity of the judicial system, promotion of
judicial economy, and protection of litigants from harassment by vexatious litigation . . ..” 1d. at
1227.

19. For the reasons set forth below, the Minute Order satisfies the requirements for
the application of collateral estoppel under Californialaw. Accordingly, the remaining causes of
action asserted in the Claim are barred by the doctrine of collateral estoppel and should be

disallowed.

ny-1220687
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A. The California Superior Court Decided ldentical Issues in the California
Action

20. Under California law, the doctrine of collateral estoppel is only applicable if
“identical factual allegations’ were at stake in the prior proceeding. 1d. at 1225. To determine
whether two proceedings involved “identical issues,” California courts consider, among other
things. (i) whether there is a “substantial overlap between the evidence or argument[s]”
advanced in the two proceedings; (ii) whether the evidence or arguments “involve application of
the same rule of law”; and (iii) whether the claims involved in the two proceedings are “closely

related.” Burdette v. Carrier Corp., 71 Cal. Rptr. 3d 185, 201 (Cal. Ct. App. 2008), as modified

on denial of rel’ g, No. C050299, 2008 Cal. App. LEXIS 236 (Cal. Ct. App. Feb. 14, 2008).

21.  Claimant’'s remaining allegations against GMAC Mortgage overlap entirely with
its alegations against Freddie Mac in the Third Amended Complaint. Claimant’s remaining
claims against GMAC Mortgage involve the same rules of law asits claims against Freddie Mac
in the Third Amended Complaint. Likewise, Claimant’s claims against GMAC Mortgage and
Freddie Mac arise out of the same transaction, and are therefore “closely related.” Accordingly,
the “identical issue” requirement for the application of collateral estoppel is satisfied because the
California Superior Court considered and decided factual allegations identical to those asserted
here against GMAC Mortgage when it entered the Minute Order dismissing Claimant’s claims
against Freddie Mac.

B. Each of the Causes of Action Asserted in the Claim Was Actually Litigated in
the California Action

22. Under California law, the doctrine of collateral estoppel requires that the issues
were actually litigated in the prior proceeding. “An issue is actually litigated only when it is
raised by the pleadings and factually resolved either by proof or failure of proof.” Betyar v.
Pierce, 252 Cal. Rptr. 907, 909 (Cal. Ct. App. 1988) (citations omitted). Each of the remaining

7
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factual alegations and causes of action asserted here against GMAC Mortgage is identical to a
factual allegation or cause of action previously asserted by Claimant against Freddie Mac and
resolved by the California Superior Court. See Third Amended Complaint f 18-30.
Accordingly, the “actually litigated” requirement for the application of collateral estoppel is
satisfied.

C. Each of the Causes of Action Asserted in the Claim Was Necessarily Decided
in the California Action

23. Under Californialaw, the doctrine of collateral estoppel applies only to issues that
were “necessarily decided” in the prior proceeding. An issue is “necessarily decided” in a
proceeding so long as the issue is not “‘entirely unnecessary’ to the judgment in the . . .
proceeding.” Lucido, 795 P.2d at 1226. The remaining causes of action asserted here by
Claimant against GMAC Mortgage are identical to the causes of action expressly dismissed asto
Freddie Mac by the California Superior Court. See Minute Order at 2 (“For these reasons,
Defendants demurrer as to the negligence cause of action is sustained without leave to
amend.”); id. at 3 (“Defendants’ demurrer to the promissory estoppel cause of action is sustained
without leave to amend.”). Accordingly, the “necessarily decided” requirement for the
application of collateral estoppel is satisfied.

D. The California Action Terminated with a Final Judgment on the Merits

24.  The Minute Order was a judgment issued on the merits by the California Superior
Court. Notice of entry of the Superior Court Dismissal was served on Claimant on November 5,
2015. Both the Minute Order and the Superior Court Dismissal were final and non-appealable as
of January 11, 2016. See CAL. SUPER. CT. L.R. 8.104(a) (requiring that a notice of appeal be
filed within 60 days from date of service of notice of entry); CAL. Civ. Cobe 8§ 1013(a) (Deering

2016) (adding five days to appeal period if service is made by mail within California). No

ny-1220687



12-12020-mg Doc 9583 Filed 02/04/16 Entered 02/04/16 15:33:39 Main Document
Pg 14 of 24

appeal of the Minute Order or the Superior Court Dismissal was taken by Claimant as to Freddie
Mac. Therefore, the “final judgment on the merits’ requirement for the application of collateral
estoppel is satisfied.

E. The Claimant Was Party to the California Action

25.  The “privity” requirement for the application of collateral estoppel is satisfied so

long as the doctrine is “asserted against a party to the prior action . . ..” Kelly v. Vons Cos., 79

Cal. Rptr. 2d 763, 769 (Cal. Ct. App. 1998). Here, GMAC Mortgage is asserting the doctrine of
collateral estoppel against Claimant, the plaintiff in the California Action. Therefore, the privity
requirement is satisfied even though the Minute Order was vacated by the December 31 Order as
to GMAC Mortgage.

F. Public Policy Supports the Application of Collateral Estoppel to Bar the
Claim Against GMAC Mortgage

26. Finaly, public policy supports the application of collatera estoppel in these
proceedings. The Clamant had a full and fair opportunity in the California Action to litigate
against Freddie Mac causes of action identical to those raised here against GMAC Mortgage.
Appellate review of an adverse ruling in the California Action was available. Application of
collateral estoppel in these proceedings preserves the integrity of the California judicial system
by giving credit to the factual and legal findings made by the California Superior Court, and
estopping the Claimant from re-litigating identical issues before this Court promotes judicial

economy.
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[. The Claim Failson the Merits

A. Applicability of Federal Pleading Standards

27. “Federal pleading standards apply when assessing the validity of a proof of

clam.” In re Residential Capital, LLC, No. 12-12020 (MG), 2015 WL 2375979, at *6 (Bankr.

S.D.N.Y. May 15, 2015).

28.  While factual allegations are not required to be detailed under Rule 8 of the
Federal Rules of Civil Procedure, they nonetheless must contain more than “labels and
conclusiong]] and a formulaic recitation of the elements of a cause of action....” Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007). Rule 8 “demands more than an unadorned, the-

defendant-unlawfully-harmed-me accusation.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)

(citation omitted). Instead, “[f]actual allegations must be enough to raise aright to relief above
the speculative level.” Twombly, 550 U.S. at 555 (citations omitted). “Facts that are merely
consistent with the plaintiff’s legal theory will not suffice when, without some further factual

enhancement [they] stop short of the line between possibility and plausibility of entitle[ment] to

relief.” Weissman v. Nat’'l Ass'n of Secs. Dedlers, Inc., 500 F.3d 1293, 1310 (11th Cir. 2007)
(citation and internal quotations omitted). Should the plaintiff fail to “nudge [his] claims across
the line from conceivable to plausible, [his] complaint must be dismissed.” Twombly, 550 U.S.
at 570.

B. The Claim Fails as a Matter of Law Because Claimant Fails to Identify Any
Representations Made by GMAC Mortgage

29. Each cause of action asserted by Claimant against GMAC Mortgage relies on an
alegation that GMAC Mortgage made a false representation to Claimant regarding a

postponement of the Trustee's Sale. Notably, the Complaint identifies no such statement. The

10
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Complaint identifies only aleged false representations made to the Claimant by a Freddie Mac
representative.

30. Claimant aleges that she contacted non-debtor Freddie Mac on or about July 2,
2012 and spoke with Emily, a representative of Freddie Mac, who allegedly told Claimant that “a
request was being submitted to defendant [GMAC Mortgage] to postpone the July 3, 2012
foreclosure sale (by [Freddie Mac]) pending review of [Claimant’s] application for [a] loan
modification.” See Third Amended Complaint I 14. Claimant further alleges that Emily, the
Freddie Mac representative, advised Claimant that “the sale was being postponed, and that
[Claimant] should check the electronic system to make sure that the sale was actualy
postponed.” Seeid. Claimant also alleges that, “[Claimant] was advised on July 2, 2012 by the
mortgage lender/investor, defendant [Freddie Mac] that the sale would be postponed . . ..” See
id. Nowhere does the Third Amended Complaint allege any false representation by GMAC
Mortgage. *

31.  Thus, Claimant’s causes of action for negligence and promissory estoppel should
be disalowed and expunged because they arise out of Claimant’s unsupported allegations
regarding purported fal se representations by GMAC Mortgage.

C. Claimant’s Negligence Claim Fails

32.  Although allowed leave to amend to plead a negligence cause of action, the Third
Amended Complaint relies on allegations of fiduciary duties owed from GMAC Mortgage to

Claimant.

* Claimant further alleges that the Defendants: (i) “were charging her on an unauthorized and improper
impound account,” (ii) were engaged in “mis-accounting . . . in at least the amount of $10,000 to $20,000,” (iii)
“refused to credit [Claimant’s] account with overcharges on tax and insurance payments,” and (iv) were “unjustly
enriched by late fees and/or foreclosure fees.” See Complaint  11. However, it is unclear how these facts support
the causes of action alleged in the Complaint.

11
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33. On January 21, 2016, this Court disallowed and expunged, without leave to
amend, Claimant’s cause of action for breach of fiduciary duty asserted in the Second Amended
Complaint. Accordingly, Claimant’s purported “negligence’ cause of action is barred by the
doctrine of res judicata. Moreover, as set forth below, Claimant’s negligence theory fails for
several additional reasons.

() GMAC Mortgage Owes No Fiduciary Dutiesto Claimant

34. Under California law, to establish a claim for breach of fiduciary duty, a plaintiff
must prove “(1) the existence of a fiduciary duty; (2) a breach of the fiduciary duty; and (3)

resulting damage.” Pellegrini v. Weiss, 81 Cal. Rptr. 3d 387, 397 (Cal. Ct. App. 2008) (citation

omitted). “A fiduciary or confidential relationship may arise whenever confidence is reposed by
personsin the integrity and good faith of another. If the latter voluntarily accepts or assumes that
confidence, he or she may not act so as to take advantage of the others' interest without their

knowledge or consent.” City of Atascadero v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 80

Cal. Rptr. 2d 329, 355 (Cal. Ct. App. 1998), as modified on denia of reh’'g, 69 Cal. App. 4th

909D (Cal Ct. App. 1999) (citation omitted).
35. Cdlifornia courts have consistently held that a lender does not owe a fiduciary

duty to a borrower. See, e.q., Cleveland v. Johnson, 147 Cal. Rptr. 3d 772, 794 (Cal. Ct. App.

2012) (“a debtor/creditor relationship . . . does not create a fiduciary duty.”) (citation omitted);

Kouzine v. Countrywide Home Loans, Inc., No. B249022, 2014 WL 1696289, at *6 (Cal. Ct.

App. Apr. 30, 2014) (*A debt is not a trust and there is not a fiduciary relation between debtor
and creditor as such.” (citation omitted)).

36. Here, none of Claimant’s factual allegations demonstrate an understanding by
either Claimant or GMAC Mortgage that a special trust and confidence was reposed in GMAC
Mortgage. The relationship between Claimant and GMAC Mortgage was that of atypical lender

12
ny-1220687



12-12020-mg Doc 9583 Filed 02/04/16 Entered 02/04/16 15:33:39 Main Document
Pg 18 of 24

and borrower. Thus, Claimant’s cause of action for negligence fails as a matter of law, to the
extent that it is based upon Claimant’ s purported breach of fiduciary duty.

(i)  GMAC Mortgage Owes No Duty of Care to Claimant

37. Under California law, “afinancial institution owes no duty of care to a borrower
when the ingtitution’s involvement in the loan transaction does not exceed the scope of its

conventional role as a mere lender of money.” In re Residential Capital, LLC, No. 12-12020

(MG), 2015 WL 4747860, at * 14 (Bankr. S.D.N.Y. Aug. 4, 2015) (quoting Nymark v. Heart Fed.

Savs. & Loan Assn., 283 Cal. Rptr. 53, 56-57 (Cal. Ct. App. 1991)). However, thereisalack of

consensus among California courts regarding whether a financia institution owes a borrower a

duty of care when aloan modification isinvolved. See, e.q., Segurav. Wells Fargo Bank, N.A.,

No. CV-14-04195(MWF), 2014 WL 4798890, at *12 (C.D. Cal. Sept. 26, 2014) (“ The existence
of aduty of care owed by financial institutions in the process of considering borrowers for aloan

modification . . . is an unsettled issue.”); Armstrong v. Chevy Chase Bank, FSB, No. 5:11-cv-

05664 (EJD), 2012 WL 4747165, at *4 (N.D. Cal. Oct. 3, 2012) (observing that numerous courts
have “ characterized aloan modification as a traditional money lending activity” and finding that
the minority of cases that hold otherwise are “unpersuasive”) (internal citations omitted).

38.  Cdlifornia courts examine and balance the following factors to determine whether
aduty of care exists between afinancia institution and a borrower when aloan modification is at
issue: (i) “the extent to which the transaction was intended to affect the plaintiff,” (ii) “the
foreseeability of harm to him,” (iii) “the degree of certainty that the plaintiff suffered injury,”
(iv) “the closeness of the connection between the defendant’s conduct and the injury suffered,”
(v) “the moral blame attached to the defendant’s conduct,” and (vi) “the policy of preventing

future harm.” See Residential Capital, 2015 WL 4747860, at *14 (quoting Nymark, 283 Cal.

Rptr. at 58).

13
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39.  TheCadlfornia Court of Appeal has held that the foregoing factors “do not support
imposition of a common law duty to offer or approve a loan modification” or other foreclosure

aternatives. See Residential Capital, 2015 WL 4747860, at *14 (quoting Lueras v. BAC Home

Loans Servicing, LP, 163 Cal. Rptr. 3d 804, 820 (Cal. Ct. App. 2013)). Rather, a lending

ingtitution’s “rights, duties, and obligations’” with respect to loan modifications, if any, are “set
forth in the note and deed of trust, the [parties’ forbearance agreement], federal and state statutes
and regulations, and the directives and announcement of the United States Department of

Treasury and Fannie Mae.” See Residential Capital, 2015 WL 4747860, at * 14 (quoting Lueras,

163 Cal. Rptr. 3d at 820-21). Moreover, a negligence claim against a lending institution fails
unless the plaintiff can demonstrate that “his or her default in paying the monthly loan payments

was aresult of, or exacerbated by, the defendant’s conduct.” See Residential Capital, 2015 WL

4747860, at *14 (quoting Lueras, 163 Cal. Rptr. 3d at 820-21) (“If the lender did not place the

borrower in a position creating a need for a loan modification, then no moral blame would be
attached to the lender’ s conduct.”).

40. Here, Claimant fails to state a claim for negligence because such a duty, if any,
would have been “imposed by the loan documents and the [parties forebearance agreements),
statutes and regulations’ and, if GMAC Mortgage failed to follow through on those agreements,
then Claimant’s remedy would lie “in breach of contract not negligence.” See Residentia
Capital, 2015 WL 4747860, at *14 (quoting Lueras, 163 Cal. Rptr. 3d at 820-21). Claimant’s
negligence claim also fails because Claimant has failed to demonstrate through her factual
allegations in the Third Amended Complaint that her need for the loan modification was a result

of, or exacerbated by, GMAC Mortgage's conduct. See Residential Capital, 2015 WL 4747860,

at *14 (quoting Lueras, 163 Cal. Rptr. 3d at 820-21). Finally, Claimant has also failed to

14
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demonstrate that GMAC Mortgage acted outside of its “conventional role” as a loan servicer
such that the Nymark factors would support a finding that GMAC Mortgage owed a duty of care
to Claimant.

(iii)  An Oral Promiseto Postpone a Foreclosure Sale Is Unenforceable

41. Claimant also bases her negligence claim, in part, on Freddie Mac’s aleged ora
promise to postpone a foreclosure sale while she applied for a loan modification. See Third
Amended Complaint 20. However, “agratuitous oral promise to postpone aforeclosure sale or
to allow a borrower to delay monthly mortgage payments is unenforceable.” See Garcia v.

World Savs., FSB, 107 Cal. Rptr. 3d 683, 690 (Cal. Ct. App. 2010); Secrest v. Sec. Nat'| Mortg.

Loan Trust 2002-2, 84 Cal. Rptr. 3d 275, 277 (Cal. Ct. App. 2008) (“[A]n agreement by which a

lender agreed to forbear from exercising the right of foreclosure under a deed of trust securing an
interest in real property comes within the statute of frauds.”). Thus, Claimant’s negligence claim
must also fail for this reason.

D. Claimant’s Promissory Estoppel Claim Fails

42. Under California law, the elements of promissory estoppel are as follows: (1) “a
promise clear and unambiguous in its terms,” (2) “reliance by the party to whom the promise is
made,” (3) reliance that is “both reasonable and foreseeable,” and (4) “the party asserting the

estoppel must be injured by hisreliance.” See U.S. Ecology, Inc. v. Cal., 28 Cal. Rptr. 3d 894,

905 (Cal. Ct. App. 2005) (citations omitted).

() Claimant Has Not Identified A Clear Promise by GMAC Mortgage

43. To seek enforcement of an alleged promise under promissory estoppel, the
promise must be clear and unambiguous in its terms. Seeid. In other words, the promise must
be “definite enough that a court can determine the scope of the duty and the limits of

performance must be sufficiently defined to provide a rational basis for the assessment of

15
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damages.” Ladasv. California State Auto. Assn., 23 Cal. Rptr. 2d 810, 814 (Cal. Ct. App. 1993)

(citations omitted).

44.  Severa Californiacourts have recently held that aloan servicer’s communications
with a delinquent borrower about the status of a trustee’s sale is “a mere statement of fact,” not
an unambiguous promise sufficient to support a claim for promissory estoppel. See Granadino v.

Wells Fargo Bank, N.A., 186 Cal. Rptr. 3d 408, 413 (Cal. Ct. App. 2015); id. at 411, 413

(holding that the loan servicer's statement that appellants were “under active review for a
modification and, therefore, there no longer was a trustee [sale] date scheduled” was “a mere
statement of fact,” not a promise, because a promise requires “an assurance that a person will or

will not do something.”); Valenciav. Wells Fargo Bank, No. B254999, 2015 WL 3474881, at *6

(Cal. Ct. App. June 2, 2015) (“Telling a borrower that a loan modification application is under
review and no sale was scheduled is not an actionable promise.”).

45, Here, Claimant alleges that “[Claimant] was advised by Emily (at FHLMC) that
the sale was being postponed, and that she could check the electronic system to make sure that
the sale was actually postponed.” These allegations constitute a “mere statement of fact” by
GMAC Mortgage, not an “assurance’” that GMAC Mortgage would in fact postpone the
Trustee's Sale. Accordingly, Claimant’s promissory estoppel claim must fail because Claimant’s
allegations are insufficient under California law to establish a “clear and unambiguous promise”
by GMAC Mortgage to Claimant.

(i) Claimant Has Not, And Cannot, Plead Detrimental Reliance

46. Under California law, the application of promissory estoppel requires that the
party asserting the estoppel be injured by its reliance on the defendant’s promise. See U.S.
Ecology, 28 Ca. Rptr. 3d at 905. Here, Clamant’s alleged injury is that she refrained from
pursuing “other courses of action to stop the foreclosure sale,” including, but not limited to,

16
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filing for bankruptcy protection or exploring the possibility of refinancing or marketing and

selling the Property.

47. In Goffman v. Bank of America, N.A., the California Court of Appeals found that
a delinquent borrower who “[p]assed-up the other options available to her such as full
reinstatement, refinance to access equity, and/or bankruptcy” failed to demonstrate detrimental
reliance on a lender’s promise to reinstate her loan because she did “not assert that she . . .
qualified for bankruptcy protection or that she did anything toward seeking bankruptcy
protection, even though she could have done so up until the time of the foreclosure sale.” No.
G045942, 2012 WL 6011906, at *6-7 (Cal. Ct. App. Nov. 29, 2012).

48.  Similarly, in Kaeh v. Select Portfolio Servicing, Inc., the California Court of

Appeals found that a delinquent borrower could not establish detrimental reliance on a loan
servicer’s promise to suspend foreclosure proceedings because the borrower failed to allege that
the loan servicer had “requested plaintiff not to proceed with other actions in return for [the loan
servicer’s| promise to suspend foreclosure proceedings.” No. D064426, 2014 WL 1911411, at
*4 (Cal. Ct. App. May 14, 2014). The court rejected the delinquent borrower’ s allegation that he
“forwent other means of curing his loan default, including the opportunity to refinance his
property or obtain loans from other third parties’ as “pure speculation and factually
unsubstantiated.” Seeid.

49, Here, Claimant cannot demonstrate detrimental reliance on any statement by
GMAC Mortgage because Claimant has failed to demonstrate that she actually took any steps to
initiate bankruptcy, refinance the Loan, or market and sell the Property. Furthermore, Claimant
does not allege that GMAC Mortgage or Freddie Mac instructed Claimant to forego filing for

bankruptcy, refinancing the Loan, or marketing and selling the Property in exchange for a

17
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postponement of the Trustee's Sale. Claimant’s speculation as to how she hypothetically would
have acted in the absence of Freddie Mac’'s alleged statement does not satisfy the requirements
for detrimental reliance under Californialaw.

(iii)  TherelsNo Private Right Of Action Under HAMP

50. Finally, Clamant’s efforts to alege violations of the Home Affordable
Modification Program (“"HAMP”) fail because “HAMP does not create a private right of action

for borrowers against loan servicers.” Inre Residential Capital, LLC, No. 12-12020 (MG), 2014

WL 5358762, a *9 (Bankr. S.D.N.Y. Oct. 20, 2014) (quoting Wheeler v. Citigroup, 938 F.

Supp. 2d 466, 471 (S.D.N.Y. 2013)). As there is not a private right of action under HAMP,
Claimant’ s promissory estoppel claims tethered to HAMP must fail as a matter of law.

NOTICE

The Borrower Trust has provided notice of this Motion in accordance with the Case
Management Procedures Order approved by this Court on May 23, 2012 [Docket No. 141] and

the Claims Procedures Order [Docket No. 3294].

18
ny-1220687



12-12020-mg Doc 9583 Filed 02/04/16 Entered 02/04/16 15:33:39 Main Document
Pg 24 of 24

CONCLUSION

WHEREFORE, the Borrower Trust respectfully requests entry of an Order, substantially
in the form attached here to as Exhibit 1, granting the relief requested herein and such other and
further relief as the Court may deem proper.

Dated: February 4, 2016 /s/ Norman S. Rosenbaum
Norman S. Rosenbaum
Jordan A. Wishnew
Benjamin W. Butterfield
MORRISON & FOERSTER LLP
250 West 55th Street
New York, New York 10019
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the ResCap Borrower
Claims Trust
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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Case No. 12-12020 (MG)

RESIDENTIAL CAPITAL, LLC, etadl., Chapter 11

Debtors. Jointly Administered

N N N N N N N

ORDER SUSTAINING RESCAP BORROWER CLAIMSTRUST’S
OBJECTION TO PROOF OF CLAIM NO. 3695 FILED ON
BEHALF OF ROSALIND ALEXANDER-KASPARIK

Upon the objection [Docket No. 9402] (the “Objection”) and the supplemental
objection [Docket No. ] (the “Supplemental Objection”)* of the ResCap Borrower Claims
Trust (the “Borrower Trust”) established pursuant to the terms of the confirmed Plan filed in
the Chapter 11 Cases, as successor in interest to the above-captioned debtors (collectively, the
“Debtors’) with respect to Borrower Claims, to Proof of Claim Number 3695 (the “Proof of
Claim™) filed on behalf of Rosalind Alexander-Kasparik, seeking entry of an order (the
“Order”) pursuant to section 502(b) of title 11 of the United States Code (the “Bankruptcy
Code’), Rule 3007(a) of the Federal Rules of Bankruptcy Procedure, disallowing and expunging
the Proof of Claim on the basis that the Debtors have no liability with respect to the Proof of
Claim, all as more fully set forth in the Objection and the Supplemental Objection; and the Court
having jurisdiction to consider the Objection and the Supplemental Objection and the relief
reguested therein pursuant to 28 U.S.C. 88 157 and 1334; and consideration of the Objection and
the Supplemental Objection and the relief requested therein being a core proceeding pursuant to

28 U.S.C. § 157(b); and venue being proper pursuant to 28 U.S.C. 88 1408 and 1409; and due

1 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the

Supplemental Objection.
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and sufficient notice of the Objection and Supplemental Objection having been provided; and
upon consideration of the Objection and the Supplemental Objection; and the Court having
found and determined that the relief requested in the Objection and the Supplemental Objection
isin the best interests of the Borrower Trust, the Borrower Trust’s beneficiaries, and all partiesin
interest; and the Court having found and determined that the legal and factual bases set forth in
the Objection and the Supplemental Objection establish just cause for the relief granted herein;
and after due deliberation and sufficient cause appearing therefore, it is hereby

ORDERED that the relief requested in the Objection and Supplemental Objection
is sustained to the extent provided herein; and it is further

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the Proof of
Claim is hereby disallowed and expunged in its entirety with prejudice; and it is further

ORDERED that Kurtzman Carson Consultants LLC, the Debtors claims and
noticing agent, is directed to disallow and expunge the Proof of Claim such that it is no longer
maintained on the Debtors' Claims Register; and it is further

ORDERED that the Borrower Trust is authorized and empowered to take all
actions as may be necessary and appropriate to implement the terms of this Order; and it is
further

ORDERED that notice of the Objection and Supplemental Objection as provided
therein shall be deemed good and sufficient notice of such objections, and the requirements of
Bankruptcy Rule 3007(a), the Case Management Procedures entered on May 23, 2012 [Docket
No. 141], the Procedures Order, and the Local Bankruptcy Rules of this Court are satisfied by

such notice; and it is further

ny-1221314
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ORDERED that this Order shall be a final order with respect to the Proof of
Claim; and it is further
ORDERED that this Court shal retain jurisdiction to hear and determine all

matters arising from or related to this Order.

Dated: , 2016
New York, New Y ork

THE HONORABLE MARTIN GLENN
UNITED STATES BANKRUPTCY JUDGE
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In Re:
RESIDENTIAL CAPITAL, LLC, et al.
Case No. 12-12020-mg

January 21, 2016

ecribers, LLC
(973) 406-2250
oper ations@escribers.net
WWW.escribers.net

To purchase copies of this transcript, please contact us by phone or email
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UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF NEW YORK
Case No. 12-12020-ny

- - - - - - - - - - - - - - - - - - - - -X

In the Matter of:

RESI DENTI AL CAPI TAL, LLC, et al.,

Debt or s.

United States Bankruptcy Court
One Bowl i ng Green
New Yor k, New York

January 21, 2016
10: 04 AM

BEFORE

HON. MARTI N GLENN
U S. BANKRUPTCY JUDGE

eScribers, LLC | (973) 406-2250

Exhibit 2 -
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(CC. Doc# 9296) ResCap Borrower Clains Trust's Ninetieth

Omi bus ojection to Cainms ((I) No Liability Borrower d ains,
(I'l') Reduce and Allow Borrower Clainms, and (111) Allowed in
Ful | Borrower Cainj.

Going Foward as to Clain(s) Filed by Mary R Biancavilla and
Thomas G and Cat herine D. Cooper.

(CC. Doc# 9402, 9492) ResCap Borrower Clains Trust's Cbjection
to Proof of ClaimMNo. 3695 Filed on Behal f of Rosalind

Al exander - Kaspar i k.

Transcribed by: Penina Wli cki
eScri bers, LLC

700 West 192nd Street, Suite #607
New York, NY 10040

(973) 406- 2250

operations@scri bers. net

eScribers, LLC | (973) 406-2250
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APPEARANCES:

MORRI SON & FOERSTER LLP
Attorneys for The ResCap Borrower C ainms Trust
250 West 55th Street
New Yor k, NY 10019

BY: JORDAN A. W SHNEW ESQ

CATE LEGAL GROUP

Attorneys for Rosalind A exander-Kasparik

7710 Bal boa Avenue

Suite 316

San Di ego, CA 92111

BY: ALLAN O. CATE, ESQ (TELEPHON CALLY)

MARY R Bl ANCAVI LLA ( TELEPHONI CALLY)
PRO SE
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RESI DENTI AL CAPI TAL, LLC, ET AL.
1 PROCEEDI NGS
2 THE COURT: Please be seated. Al right, we're here
3|| in Residential Capital, 12-12020. M. Wshnew?
4 MR WSHNEW Good norning, Your Honor.
5 THE COURT: Good nor ni ng.
6 MR WSHNEW Jordan Wshnew, Morrison & Foerster for
7|| the ResCap Borrower Clainms Trust. Your Honor, the first
8| mtter --
9 THE COURT: Could you bear with me. | left one thing
10|/ on ny desk.
11 MR WSHNEW Absol utely.
12 THE COURT: Ckay, thank you.
13 MR. WSHNEW Jordan Wshnew, Morrison & Foerster, for
14| the ResCap Borrower Clains Trust. Your Honor, two nmatters that
15|| were schedul ed for today have been resolved. Those are
16| identified under section 2 of today's agenda. So the first
17| matter going forward is under section 3 on page 4, two clains
18| carried over fromthe earlier hearing on the ResCap Borrower
19| dains Trust's ninetieth omibus clainms objection. The two
20| clainms deal with those of Thomas and Cat herine Cooper, claim
21| nunber 6720, and Mary Biancavilla. | believe Ms. Biancavilla
22| is on the phone today.
23 THE COURT: Ms. Biancavilla, are you on the phone?
24 MS. BI ANCAVI LLA:  Yes, | am Your Honor. GCood
25|/ norni ng.
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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RESI DENTI AL CAPI TAL, LLC, ET AL.
1 THE COURT: Thank you. Good norning to you.
2 MR WSHNEW |'mgoing to take the --
3 MS. BI ANCAVI LLA:  Thank you.
4 MR WSHNEW -- Cooper claimfirst, and then I'Il go
5/ to Ms. Biancavilla's claim
6 THE COURT: Ckay. |Is anyone on the phone for Cooper?
7 Just bear with me a second, M. Wshnew.
8 Your basic argunent on Cooper is that it's tine
9| barred, statute of limtations.
10 MR WSHNEW Correct. |In addition, also waiver, Your
11| Honor.
12 THE COURT: R ght. And just lay out for me the
13|| statute of limtations.
14 MR. WSHNEW  Your Honor, the statute of l[imtations
15| for breach of contract in New Hanpshire is three years. The
16| alleged attenpt to close the HELOC was in May of 2005. So any
17| claimfor breach of contract woul d have expired in My 2008,
18| four years before the petition date.
19 THE COURT: kay, all right. I'mgoing to take it
20| under subm ssion.
21 MR. WSHNEW Thank you, Your Honor.
22 THE COURT: Ckay.
23 MR. WSHNEW Your Honor, that brings us to M.
24| Biancavilla's claim This is a claimin which the Borrower
25| Trust seeks to reduce and allow the claimin a nodified amount
eScribers, LLC | (973) 406-2250
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RESI DENTI AL CAPI TAL, LLC, ET AL.
1|| agai nst GVAC Mort gage.
2 Briefly, the background of this claimis that M.
3|| Biancavilla sought a |loan nodification fromthe debtors. A
4| loan nodification was given, however the problemwas that -- or
5/ the m stake nmade by the debtors was that --
6 THE COURT: Two m st akes.
7 MR WSHNEW Well, two m stakes -- was that they
8|| offered her a HAMP trial plan. She conpleted the HAMP tria
9/| plan and then when the | oan was reviewed for -- to be put into
10|| a pernmanent plan, they recognized that she couldn't qualify
11|| under HAMP, and so offered her a traditional --
12 THE COURT: She couldn't qualify under HAMP according
13| to the letter, because her inconme was insufficient.
14 MR. WSHNEW That's correct, Your Honor
15 THE COURT: Ckay. So instead, you offered her a nore
16| expensive | oan nodification
17 MR, WSHNEW Correct, Your Honor. And so what we
18| were trying to do is make her whole by offering her the
19| difference in paynment for what we are saying woul d have been
20| the HAWP terns versus the terns she was actually offered. And
21| we calculate that -- originally in our objection we had
22| quantified the claimas approximately 24,000 dollars and
23| change. Upon further review, and as recognized in our reply,
24| we woul d suggest the claimis actually $29, 840. 32.
25 THE COURT: Let me focus on that, okay?
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1 MR W SHNEW  Sure.

2 THE COURT: And then I'Ill obviously give M.

3|| Biancavilla a chance to respond. So your reply, which is ECF
4|/ 9510, in paragraph 26 on page 10 --

S MR WSHNEW Yes, Your Honor

6 THE COURT: And Ms. Biancavilla, | don't know whet her
7/ you have it so I'll read it so you know what |'mtal ki ng about,
8| okay?

9 MS. BI ANCAVI LLA: | appreciate that, thank you
10 THE COURT: So it says, "The respondent's
11| calculation,"” referring to Ms. Biancavilla, "is also flawed,
12|/ because she uses the nonthly payment under the trial HAWP
13|/ nodification as the amount that her nmonthly principal and
14| interest paynent woul d have been under a permanent HAMP

15| nodification. However, this assunmes that the respondent's

16| interest rate under a permanent HAMP nodification woul d have
17|l been fixed at 0.6377 percent. However, as stated in paragraph
18| 17 supra, given that the permanent traditional nodification

19|/ executed by the respondent included a step-rate interest rate,
20| a permanent HAMP nodification nmore |ikely than not woul d have
21| also included a step-rate interest rate.”
22 So that's the argunment that you nake. And then you
23| include -- that gets you to your -- you do a conparison of what
24| the difference in paynents woul d be.
25 MR WSHNEW That's right.
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THE COURT: So when | look at -- just bear with ne
Now.

So Exhibit Fto the reply --

MR WSHNEW  Um hum

THE COURT: -- includes the trial plan that M.
Bi ancavi |l | a countersi gned.

MR WSHNEW Correct, Your Honor.

THE COURT: Gkay. And so in paragraph 2, it says what
the amount of the initial trial payments would be: $679.83.

MR WSHNEW  Um hum

THE COURT: And bel ow those three paynents it says,
"The trial period paynent is an estinmate of the paynment that
w |l be required under the nodified | oan terms, which will be
finalized in accordance with section 3 below "

So section 3 is on page 4 of 4 of this exhibit.

MR, W SHNEW  Um hum

THE COURT: And it's called -- that section is headed
"The Mdification". And there's nothing here about a step-rate
increase. So what ny question really is, is the assunption
that you've made in paragraph 26 and was the basis for your
calculation of the differential, you acknow edge this assunes
that respondent’'s interest rate under the permanent HAWP
nmodi fi cati on woul d have been fixed, however as stated, given
that the permanent traditional nodification executed by the

respondent included a step-rate increase, you went ahead and
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applied a -- you assuned -- and you had to -- how you got the
nunbers, I'mnot quite sure, but you assuned a step-rate
increase. Wat is it that supports -- other than your

assunption, which is unsupported by evidence, what is it that
woul d support your view that there's a -- does a HAMP

nmodi fication -- do you have some evidentiary support that HAMP
nodi fi cations have step-rate increases?

MR WSHNEW We would rely upon, Your Honor, the
statenents nmade in the supplenental declaration set forth in
footnote 7 --

THE COURT: Let nme look at it. Hold on.

MR WSHNEW Sure.

THE COURT: What page?

MR WSHNEW Page 6 --

THE COURT: Ckay.

MR. WSHNEW -- of docket number 9510, footnote 7,
the -- I'Il read it as stated: "The HAMP program pernmtted
step-rate nodifications, and since the initial interest rate is
al ready | ower than what woul d have been permtted by HAMP, the
Borrower Trust felt this assunption was appropriate,” and we
i ncorporate Ms. Lathrop's declaration where she nmakes that
statenent .

THE COURT: Sure. So show me again -- here's the
point. Footnote 7 is on the sentence, "The permanent

traditional nodification provided the respondent with a step-
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1| rate nortgage." Yes, | agree, it did. Okay. And then the
2 footnote tal ks about the step-rate increase on the permanent
3|| nodification. GCkay?
4 But ny question to you is, where's the evidence that
5/| on a HAMP nodification, that a step-rate increase would apply?
6/| | don't see any evidence -- | searched through this and |
7| didn"t find any evidence. | may have mssed it.
8 MR WSHNEW Sure.
9 THE COURT: You make an assunption --
10 MR W SHNEW Yeah.
11 THE COURT: -- but | don't see any evidence.
12 MR WSHNEW So I'Il also reference Your Honor to
13| Exhibit Kto, | believe, the supplenental declaration.
14 THE COURT: Sure.
15 MR. WSHNEW Docket number 9510-12 --
16 THE COURT: Yes.
17 MR. WSHNEW -- page 9.
18 THE COURT: Let me get there, hold on. Page 9 of 39
19| or page 9 of the --
20 MR WSHNEW Ch, | apol ogize. Page 10 of 39, Your
21| Honor. That's page 9 in the bottomright-hand corner.
22 THE COURT: Ckay. Yes, what are you pointing to?
23 MR WSHNEW Ckay. So in the mddle of the page,
24| Step 2, it says: "Reduce the interest rate". And I'Il go --
25/ 1'1l start at the second paragraph which starts, "Reducing the
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starting interest rate in increnents of .125 percent to get as
cl ose as possible to the target nonthly nortgage paynent ratio.
The interest rate floor in all cases is 2 percent.”

And then subpoint, "If the resulting rate is below the
Interest Rate Cap, this reduced rate will be in effect for the
first five years followed by annual increases of one percent
per year (or such |esser anount as may be needed) until the
interest rate reaches the Interest Rate Cap, at which tinme it
wll be fixed for the remaining loan term™

So Your Honor, | would suggest that the approach taken
in the chart on paragraph 17 of our reply is consistent with
the rate being in effect for the first five years and then
st eppi ng up one percent thereafter.

THE COURT: And what's the interest rate cap?

MR WSHNEW The interest rate cap, Your Honor --

THE COURT: It says it's the Freddie -- I'mlooking --

MR. WSHNEW The Freddie Mac --

THE COURT: -- the |ast paragraph under "Step 2".

MR WSHNEW Right. The interest rate cap --

THE COURT: The rate for thirty-year fixed rate
conform ng | oans --

MR. WSHNEW Rounded to the nearest eighth percent as
of the date the agreenent is prepared.

THE COURT: And what woul d have been the interest rate

cap for a HAMP nodification for Ms. Biancavilla at the date
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that she entered into the trial plan?

MR WSHNEW |'mnot certain, Your Honor.

THE COURT: [|'mgoing to ask a question that
doesn't -- | want to nake clear, it's not a suggestion that
that would be the ultinmate outconme if this matter is resolved
by the Court. But can you tell me if -- what the differential
woul d be for Ms. Biancavilla between the rates in the permanent
nmodi fication that was approved and a HAMP nodification, if it
remained fixed as it was at the start, and you didn't step up?

MR WSHNEW \Well, | guess the answer would be the
di fference between 5 percent and 0.6377, Your Honor. |'m
referring to paragraph --

THE COURT: Look, let ne -- what |'mconcerned -- |
under stand that you endeavored to settle the matter and you' ve
been unsuccessful .

MR- WSHNEW Correct, Your Honor.

THE COURT: Ckay. And | don't inpose settlenents.
Settl ements have to be consensual .

MR. W SHNEW  Yep.

THE COURT: It seenms to ne that solely on the issue of
damages, because the Trust for purposes of this claim whether
it would be -- whether it had to or not, the Trust has conceded
liability for breach of contract.

MR WSHNEW Correct, Your Honor.

THE COURT: You agree with that?
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MR WSHNEW | do, Your Honor.

THE COURT: Ckay. So the issue is, what are M.
Bi ancavilla's recoverabl e damages?

MR, W SHNEW  Yeah.

THE COURT: And there're disputed issues as to that.
And it may be necessary, therefore, if the matter is not
resol ved consensually, for the Court to go forward, | think,
wth a very short trial, on the issue of damages al one.

MR WSHNEW  Um hum

THE COURT: And it may be that you have the nmuch nore
persuasive side. I'mnot -- and that isn't a comment that you
do. You may or Ms. Biancavilla may. GCkay?

I think without deciding the point, | think one of the
poi nts you argue is that the only recoverabl e damages deal wth
the differential in nonthly paynents for principal and interest
that the escrow obligations -- because Ms. Biancavilla had
i ncl uded the escrow paynents --

MR WSHNEW Correct, Your Honor.

THE COURT: -- in her calculation.

MR. W SHNEW  Yes.

THE COURT: And I'Il give you a chance to talk to
this, Ms. Biancavilla. And |I'mnot deciding anything today,
but --

MS. BI ANCAVI LLA:  Thank you.

THE COURT: -- but it seens to ne, the Trust has the
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better side of the argunent that what -- because this comes up
quite often. They have no control over what your taxes and
i nsurance prem unms are.

MS. BI ANCAVI LLA:  Sure, um hum

THE COURT: And so that's got to cone out of your
cal cul ation

MS. BI ANCAVI LLA:  Right.

THE COURT: To me, the issue is what's the
appropriate -- the recoverabl e damages are nost likely going to
be the differential between what you would have paid if a HAMP
nmodi fi cation had been approved -- you nade -- you signed the
agreenent, they signed the agreement for the trial plan. You
successfully made the three trial payments. And for purposes
of this proceeding, the Trust agrees you shoul d have been given
that permanent nodification. It may have been a m st ake,
what ever, but they agree for purposes of this proceeding --
they mght not in another matter -- but for purposes of this
proceedi ng, they're agreeing they should have done it. They
didn't. Your recoverable damages -- and | think you
essentially argue the same thing -- is how much nore you had to
pay under the permanent traditional nodification that was
approved. And so that really the dispute is how you cal cul ate
it.

MS. BI ANCAVI LLA:  Yes.

THE COURT: But let ne give you a chance to address
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1|| whatever you want to -- whatever you want to talk about. o
2|| ahead.
3 MS. BI ANCAVI LLA:  Ckay. So just to that point, and
4| then | want to back up a little bit, ny understanding fromthe
5/| tel ephone reps -- and the unfortunate part of this process was
6/ that nost of the information that was given wasn't actually by
7| way of docunentation that was intelligible or to the points
8|| that you're requesting information on the phone. There was a
9|| great deal of confusion in this entire process to include the
10|| reason | originally called was only to get information about
11| the loans that were being offered by this new adm nistration
12|| because there was an awful |ot of to-do about all these
13| foreclosures were happening, and it seemed like it mght be a
14| national catastrophe.
15 And | knew that | had a nortgage that | was going to
16| be doi ng sonething about in the upcom ng years, and | knew
17|/ that, you know, the econony was getting tight, and that it was
18| a place for ne to, you know, pick up the phone, make a phone
19| call, see what kind of products were being offered.
20 By where | was | ooking for a fixed rate |oan, because
21| when you're trying to nanage a situation with a limted budget,
22| you must keep your budget in mnd. And so the anmount of
23| paynents you're going to, you know, be naking every nonth on a
24| nortgage is the nost inportant thing, and then you | ook at the
25| interest rate and see, when you' re shopping a nortgage, if you
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can buy down points in order to bring it even, you know, better
Wi t hin your budget.

So to ny surprise, the people on the phone told ne
that there was no way they could give me any information about
any of the prograns that were being set forth, that it was
going to be based entirely on ny financials. And | said, well,
that's odd. Usually you don't, you know, take the financials
until after the person decides on a product. And they said
well, there's a nunber of different products being devel oped,
and so we don't know.

And | thought it was odd, and | thought well, okay,
this admnistration is new and so maybe they were still
devel opi ng sonme of these things. So but | nade it clear to
all, and | believe the reason that this docunentation has not
been put forth in this very |arge package fromthe counsel for
ResCap that it's not included, my original application
i nformation nust have said -- I'msure | have it here
somewhere, but | didn't know | was going to have to lay all
this out today -- that this was not an application to the |oan
that it was nerely I'mlooking for information.

So i magine ny surprise when they did not collect ny
payment in Decenber of '09, telling me that | was eligible for
the trial.

All of these things that you just discussed with the

attorney regards to the internal infornmation about these |oans
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1/| were never given to anybody as far as | know. | certainly
2 didn't get any of it. |If anyone told ne in advance that this
3|/| would be what | would end up in, I would have hung up the phone
4| on themafter thanking themvery nuch, no thank you.
5 THE COURT: Well, you still wound up with --
6 MS. BI ANCAVI LLA:  But -- yeah, | didn't get the
7| opportunity to do that. Because once they defaulted ny |oan
8  and | called and I said, I"'msorry, | think there was a
9/| mstake, | don't know why you did not draft ny Decenber paynent
10| and | need to rectify that; but you' re eligible for this, you
11| know, nodification. And we're going to nove into it, and let's
12| nove quickly. And I'mlike, well, | need docunentation in
13|/ order to be able to decide, you know, what the terns are before
14|/ I, you know, nove forward.
15 So they said well, you know, this is your opportunity.
16| If you don't take it now, you know -- and | said, but I'm
17|/ concerned about ny late paynent, and | can't fall behind on
18| anything, because you know, as you can probably see from ny
19| financials, ny situation is tight.
20 And so noving forward, that's what happened, and |
21| ended up with -- | have subnmitted -- |'msure you received
22| also, a copy of the GVAC "what | needed to catch up with" so
23| that | didn't get pushed into the step rate. They wanted 4, 415
24| dollars over three nmonths, of taking me through this trial
25| thing, and then they told nme that | was not eligible.
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There was no way | had that kind of noney. | was
pretty much strong-armed into having to sign on to this step
rate, because otherw se there woul d have been forecl osure.

THE COURT: Let nme just stop you there. So | don't
gi ve anybody | egal advice; let me make clear. But the HAWP
program which |'ve obviously dealt with a |ot, when you say
they wouldn't tell you what your paynents woul d be until you

provided financials --

MS. BI ANCAVILLA:  Oh, | did get by phone -- I'msorry,
by phone -- and not to interrupt -- and this is where | was
going to start at, and | got on a different train. | was told

by phone that it would be thirty-one percent of the incone that
| was reporting. And | was reporting incone as | was advi sed
by the representative by phone. And if you |look at the | og of
phone calls and things, it's huge. | nmean, | was constantly in
contact with these people talking to soneone on the phone.

If there was a record of everything that we discussed,
it would be very time consuming. W discussed many points and
many things, and | was upset about many points and nany things.
But what | got fromthis is that the HAMP trial paynent was
supposed to -- was supposed to be what -- would include the
escrows, okay, and that nmy new fixed rate noving out of the
trial into the permanent |oan woul d be that anmount, the 679 and
change, or less. And then as things progressed, | was told

that it was going to be thirty-one percent of what ny reported

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

18




12-12020-mg Doc 9583-2 Filed 02/04/16 Entered 02/04/16 15:33:39  Exhibit 2 -

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Transcript Pg 21 of 62
RESI DENTI AL CAPI TAL, LLC, ET AL.
I ncone was.

THE COURT: So --

MS. BI ANCAVI LLA:  And sonewhere along the line --

THE COURT: Ms. Biancavilla.

MS. BI ANCAVI LLA: -- sonebody told ne.

THE COURT: Ms. Biancavilla, just stop for a mnute.

M5. BI ANCAVI LLA:  Sure.

THE COURT: The HAMP program which is a federa
program is designed to reduce a borrower's principal and
I nterest paynents --

MS. BI ANCAVI LLA: Right.

THE COURT: -- to no greater than thirty-one percent
of their incone. And what it does is it noves the witten
nortgage -- whatever your existing nortgage was, down in
quarter-percent increnents to see if it can get down to thirty-
one percent.

Now, there are floors and ceilings, and it can't
al ways be done, but -- okay? So --

MS. Bl ANCAVI LLA: Al right.

THE COURT: -- what you're saying is that's not -- the
HAMP program was not a GVAC program |t was a federa
gover nment program designed to try and hel p homeowners in
financial distress by reducing their nortgage paynents. But it
covers principal and interest. What your taxes and your

i nsurance are, your taxes and insurance are. | nmean, it
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obvi ously vari es.

MS. BI ANCAVI LLA: Right.

THE COURT: Gkay. And then the fornula gets nore
conpl i cated because they have to determne, if they nove you
down to that point, is the net present value of the |oan nore
than the foreclosure value. But we don't have to get -- that
doesn't apply here. Ckay? So but the issue about whether
there are step increases or not -- and you heard ny questions
to M. Wshnew -- because the trial plan docunment which you
signed, which is a contract, is certainly silent about whether
there are step-ups or not.

MS. Bl ANCAVI LLA: Right.

THE COURT: M. Wshnew points to the Exhibit K -- was

MR WSHNEW Yes, Your Honor

THE COURT: Exhibit K in the supplenment which is not a
GVAC docunent, it's the HAMP docunment. |t describes the Hone
Af f ordabl e Modification Program supplenmental directive 09-01
April 6, 2009. And all | can tell you is, there were constant
updat es of these HAMP gui del i nes, as the program evol ved.

But M. Wshnew is pointing to, on page 9 of that
docunent, what happens with the reduction in interest rates,
and whether it increases after five years. So he answered ny
question with respect to whether under a HAMP per nanent

nodi fi cati on, whether there would be a step-up fromthe
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original -- the starting interest rate. And he points to the
| anguage what's under Step 2 on page 9 of the HAMP directive.

MS. BI ANCAVI LLA:  Right.

THE COURT: So --

MS. BI ANCAVI LLA:  Yes.

THE COURT: -- | don't know whether you ever got that.
[''mnot saying they had to give it to you.

MS. BI ANCAVI LLA: No. No details -- no details on --
this was given ne before the process.

THE COURT: Right.

MS. Bl ANCAVI LLA:  So how do you say no to a process
where you're being told this is good, you will be happy, this
trial paynent of 679 and change is the amount we're testing
your ability to be able to pay over the next three nonths, and
that's what's in the docunent | signed. It will include your
escrows and there's --

THE COURT: Well, the docunent -- stop, for a second.
Because |l et ne go back to the docunent. Bear with ne a second,
okay? Because this issue about the escrow paynents is an
i nportant one, okay?

MS. BI ANCAVI LLA:  Yeah, it says it in there.

THE COURT: Well, hold on. Let ne --

MS. BI ANCAVI LLA:  Ckay. |'mlooking at Exhibit A --

THE COURT: Ckay.

MS. Bl ANCAVI LLA:

- page 13.
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THE COURT: kay. It says -- you're looking on --
they have it attached as -- maybe in a couple places. But I'm
| ooking at -- let ne find -- there was another copy of it in
here. Hold on, bear with ne.

MS. BI ANCAVI LLA: Yeah, it is in a couple of places.
You're right.

THE COURT: Yeah, just bear with ne. Okay?

Ckay. Exhibit F to the supplenment that the Trust
submtted, it's signed by you on Decenber 23, 2009. And in
paragraph 2 the |oan --

MS. BI ANCAVI LLA:  The | oan wor kout pl an?

THE COURT: -- workout plan.

MS. BI ANCAVI LLA:  Um hum

THE COURT: M. Wshnew it does say, "On or before
each of the follow ng dates, | will pay the Lender the anount
set forth bel ow, "™ which includes paynment for escrow itens.

MS. BI ANCAVI LLA:  That's right.

THE COURT: So what's your response to that? It does
say that, M. Wshnew.

MR WSHNEW You're right.

THE COURT: And it says "including real estate taxes,
i nsurance prem uns and other fees.” And Ms. Biancavilla says
you sent her a letter -- not you obviously -- your client --

MR W SHNEW  Yes.

THE COURT: -- sent a letter --
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MR W SHNEW Yes.

THE COURT: -- telling her that her paynents are
679. 83 and that includes real estate taxes, insurance, and
other fees, if any.

MR WSHNEW  Um hum

THE COURT: So she's right about that?

MR WSHNEW She's right that for the purposes of the
trial plan, the trial plan included escrow anounts, Your Honor.

THE COURT: So but where -- when | | ook at paragraph
3, the nodification --

MR WSHNEW  Um hum

THE COURT: -- | don't see anything -- | see that the
amounts nmay be adjusted: "The final anmounts of unpaid interest
an any other delinquent anmounts (except late charges) to be
added to ny | oan bal ance, and after deducting fromny | oan
bal ance any remai ning nmoney held at the end of the Trial Period
under Section 2D above, the Lender will determ ne the new
paynment anount."

It doesn't say anything about adding to it the escrow
paynments, does it?

MR. WSHNEW One minute, Your Honor. Your Honor,
section -- I'll refer the Court to section 4B --

THE COURT: Ckay.

MR WSHNEW -- a little further down the page:

Additional Agreements. "I" -- and that would be the
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borrower -- "agree to the followng". Section B: "To conply,
except to the extent that they are nodified by this Plan, with

all covenants, agreenents, and requirenents of Loan Docunents,

I ncluding nmy agreenent to nmake all paynments of taxes, insurance
prem uns, assessnments, Escrow itens, inpounds, and all other
paynments, the anounts of which may change periodically over the

termof ny loan."

THE COURT: (Ckay, so let ne ask you this. | think M.
Bi ancavilla has an argunent -- |'mnot saying it's the w nning
argunment, I'mnot saying it's not the winning argunent -- that

okay, the 679.83 includes taxes and insurance escrow. Ckay.

And you're pointing to paragraph 4B which refers to the escrow
items, and say the anmount nmay change periodically over the term
of ny loan. kay?

So | guess you'd have a good argunent that to the
extent that her tax paynents and insurance increased from when
this is signed, she's on the hook for that increnental
i ncrease, but not for the entire anmount of the taxes and
I nsur ance.

So hypothetically, if her taxes started out as 2,000
dol lars a year --

MR. WSHNEW Ri ght.

THE COURT: -- and increased to 2,500 dollars a year,
you point to paragraph -- it would seemto ne that she has the

argunment that readi ng paragraph 2 and paragraph 4B, she's on
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the hook for that incremental amount. So if it increased 500
dollars a year, you divide it by twelve and that would -- that
coul d be added to her nonthly paynents. But not the entire --
how do you get to your argument that this contract permts you
to add to the 679 the entire anount of taxes and insurance as
opposed to any adjustnment, because taxes and insurance
I ncreased? The hypot hetical | gave you --

MR WSHNEW \Vell --

THE COURT: -- if the taxes and insurance
hypot hetically increased 500 dollars a year --

MR W SHNEW  Sure.

THE COURT: -- okay, you've got the argument that 4B
says okay, that gets added on

MR. WSHNEW Ri ght.

THE COURT: But not the 2,000.

MR WSHNEW Well, see, | think -- | would read 4B
Your Honor, to say that she agrees to conply with the existing
obligation to make all paynents of taxes, insurance,
assessnents, escrow itens, inpounds and other payments, which
could change. So it's not that we are agreeing to say to cap a
nunber of set a nunber, and then say if it increases, well,
then you're responsi ble only for the increase.

The fact of the matter is, we were working with her to
nodi fy principal and interest. W don't -- as the Court

recogni zed and as we argued in our papers, we don't control
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1| these different categories of items. So we have control of
2|| principal and interest, and that's what we agreed to nodify.
3| The underlying | oan docunents require her to pay taxes,
4|/ insurance premuns --
5 THE COURT: But how do you reconcile that argunent
6|/ wth paragraph 2 --
7 MR WSHNEW \Vell --
8 THE COURT: -- which says -- stop -- that the tria
9| period paynent includes paynment for escrow itens?
10 MR WSHNEW Well, | think you have to bifurcate the
11| two, Your Honor. Paragraph 2 clearly sets forth a fixed
12| trial -- a fixed payment for the trial period. It then
13| distinguishes between the trial period and the permanent
14| period. And so in 3 and 4 it says, okay, if you succeed with
15| trial, then you get the permanent. And then on -- and you have
16| the obligation to address these additional itens.
17 So the idea is the trial paynent was an estinmate of
18| essentially an all-in payment. And then assuming that she's
19| shown an ability to make that all-in paynent, she would then
20| get nodded into a nodified principal and interest anount, but
21| still have the existing -- but still maintain her existing
22| obligation to cover these additional itenms, which included
23| escrow.
24 THE COURT: Going to 4B, it says "to conply, except to
25| the extent that they are nodified by this plan.”
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MR WSHNEW  Um hum

THE COURT: Ckay. So paragraph 2, which says the
679.83 includes paynment for escrow itens. Wy doesn't that
nmodi fy the plan?

MR WSHNEW M argunent woul d be, Your Honor, that
the paragraph 2 only nodifies for the purposes of a tria
peri od.

THE COURT: Wiere's it say that?

MR WSHNEW It's at -- well, it defines -- Your
Honor, in the second |line of paragraph 2, it defines the three
itemzed itens as the "trial period paynent”. The trial period
payment -- and then | go to the second paragraph of section 2:
"The Trial Period Paynent is an estimate of the payment that
wi |l be required under the nodified | oan terms, which will be
finalized in accordance with Section 3."

Section 3 then says --

THE COURT: But you don't argue that the 679 had to be
adj ust ed because of the final amount of unpaid interest and any
ot her delinquent anounts after deducting ny |oan bal ance and
any remaining held at the end.”" So you haven't argued that
that | anguage came into play?

You' ve essentially -- well, | mean, you haven't, have
you?

MR, WSHNEW | don't believe so, Your Honor

THE COURT: Ckay. Well, look, I think we've gotten as
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far as | can get to -- is there anything -- Ms. Biancavilla, is
t here anything you want to add now.

MS. BI ANCAVILLA: | don't even know where to go with
this. Because this is -- it's beyond ne. That's why | |ike
fixed | oans.

THE COURT: Yeah, |'msure, but you know.

MS. BI ANCAVI LLA:  Yeah. | understand there's a |ot of
t hings going on here that attorneys have hard tines working
t hrough. And so --

THE COURT: So do j udges.

MS. BIANCAVILLA: I1'mtrying -- | see. And
appreciate all that you're doing in order to try to help ne get
to a place that makes sense.

THE COURT: Look, here's what | want you both to do,
okay. You need to go back and try to settle this again. And |
don't force settlenents, Ms. Biancavilla, okay, | don't; but
let me just tell you what -- if you don't settle it, we're
going to have a trial on danmages. Were do you live?

MR. W SHNEW Pennsyl vani a.

MS. BI ANCAVI LLA:  Me?

THE COURT: Yes.

MS. BIANCAVILLA: | live in the State of Pennsylvani a.

THE COURT: (kay, where in Pennsylvania are you?

MS. BIANCAVILLA: 1'min the Harrisburg area, near
Cunber | and.
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THE COURT: Ckay, yeah. Gkay. So look, if you can't
settle it, we're going to have a trial on damages. The Trust
has agreed -- | nmean, having read all the papers, the only
I ssue that's separating you and the trust is what your damages
are. \Wether they had to do it or not, they've acknow edged
that once that trial plan was signed, they agree that's a
contract. Wether it was right or wong, they figure they've
got tolive by it, and you're entitled to the differentia
bet ween what you'd pay under a pernanent HAMP nodification and
what you were paying over with the non-HAMP nodification.

They do nake the point that if it's not settled -- and
| think they're probably right about this -- they're going to
seek to discount to present value, because they tried to
calcul ate over the life of the |oan, what the differential is.
If it goes to trial, they're entitled to at |east offer
evi dence of what the discounted amount woul d be, because 29, 000
or 100,000 over twenty years, is not worth 100, 000 dol |l ars
today. GCkay? Al right. But that's not before me today.
Ckay.

MS. BI ANCAVI LLA:  Yes, so --

THE COURT: So just let ne finish. GCkay?

M5. BI ANCAVI LLA:  I'msorry.

THE COURT: So if it goes to trial, I'Il set a date
where | attenpt to try to be convenient to you, because you're

going to have to conme to New York for it. W don't do trials
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over the phone. You're going to have to offer your evidence of
your damage calculation. | think that we've identified today
sonme issues where | think you have a genuine dispute with the
trust. | think what you -- we'll have to see what the answer
Is as to whether your escrow paynments should or shouldn't be
Included. [|'mnot deciding that today. | think I understand
better the argunents about it under the contract.

But M. Wshnew, I"'mnot trying to persuade you to --
It's going to cost you nore -- it's going to cost your client
nore to try this case than | think you can settle this case
for.

MR WSHNEW | know |I'm not supposed to disclose --
['mnot going to get --

THE COURT: | don't want to know the anobunt. Ckay.

MR WSHNEW |'mjust going to say it's greater than
what we're seeking to allow the claimat right now

THE COURT: |'msorry?

MR. WSHNEW We nade offers --

THE COURT: Ckay.

MR WSHNEW -- to Ms. Biancavilla greater than what
we're tal king about as an allowed claim

THE COURT: Ckay.

MR WSHNEW So --

THE COURT: Look --

MR WSHNEW -- | don't know where to go.
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THE COURT: -- Ms. Biancavilla --

MS. BI ANCAVI LLA:  Um hum  Yes.

THE COURT: -- where we are at this point is that when
| set atrial in these matters, | enter a scheduling order that
requi res each side to exchange their trial exhibits, whatever
paper -- whatever exhibits you have that you want to introduce
at trial, you're going to be required to nunber them each have
a uni que exhibit nunber. They'll have to give you their
docunents; you have to give themyours.

We're going to set atrial date. | don't even think
you want her deposition, do you, M. Wshnew? | nean, this is
really --

MR WSHNEW This is really, | think, just putting
t he evidence in, Your Honor.

THE COURT: It is. And I'mgoing to set a --

MS. BI ANCAVILLA: Is the --

THE COURT: -- I'mgoing to set a trial date and
you're going to have to cone to New York. It seens to ne, this
is at nost a half-day trial, because it's a pretty -- one, |'ve

got to interpret the dispute about the contract, whether escrow
payments are included or not included, and whether they're
entitled to step-up in a HAMP nodification. They point to the
HAMP gui del i nes. You ought to | ook at that,

M. Wshnew you ought to -- | knowit's in your

exhi bit, but maybe you ought to -- you ought to have sone nore
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1| conversations with Ms. Biancavilla, send her that docunent

2|| again --

3 MR W SHNEW  Ckay.

4 THE COURT: -- okay -- so she can see what you're

5/ pointing to as the authority for the Trust, even with a

6|| permanent HAMP nodification, after five years, to step up th
7| interest rate.

8 After how many years was it stepped up here?

9 MR WSHNEW | think it was five, Your Honor
10 THE COURT: Was it? Okay.
11 MR W SHNEW Yeah.
12 THE COURT: Look, you'll either settle it or not.
13| if you don't talk about a schedule, see if you can work out
14| scheduling order --

15 MR. W SHNEW  Yeah.

16 THE COURT: -- as to exchange of exhibits, and find
17| out -- Ms. Biancavilla, do you work?

18 MR WSHNEW Yes, Your Honor

19 MS. BI ANCAVI LLA:  Yeah. And ny schedul e is not
20| regular. It's different every week.
21 THE COURT: Ckay, well | want to -- within limts,
22| try to accommpdate your schedul e and nmy schedul e, obviously.
23| And you' ve obviously got to come fromthe Harrisburg area to
24| New York for it. W don't do trials over the phone.
25 MS. BI ANCAVI LLA: Right.
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THE COURT: And we'll -- talk to M. Wshnew about a
date that's the |l east inconvenient for you and that works with
the Court's schedule and with the Trust's counsel's schedul e.

MS. BI ANCAVI LLA:  May | inject something here about
settlenent?

THE COURT: Sure. Go ahead.

MS. BI ANCAVI LLA:  Ckay. We actually had a settlenent
on the table that | was okay with. The problemthat | ran into
Is that a question that | had asked was never answered until a
coupl e of weeks before we went into all of this.

THE COURT:  Ckay.

MS. BI ANCAVILLA: And | had stated, by e-mail, that |
didn't have enough tine to deal with it at that time, because
there were other things going on, and | couldn't junp in right
here, right now.

THE COURT: Ckay.

MS. BI ANCAVI LLA:  What | was asking of that |ast
settl ement amount is whether or not that would be a | unp sum or
they were going to drag it out.

THE COURT: Well, I'mnot going to get -- because |
have to be the one, if it goes to trial, Ms. Biancavilla, |
can't get in the mddle of your settlenent talks. | want
you --

MS. BI ANCAVI LLA:  Yeah.

THE COURT: -- and M. Wshnew to have a discussion
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1|| and see whether you can conme to a resol ution

2 MS. BI ANCAVI LLA:  Right.

3 THE COURT: M. Wshnew, what | would ask is, wthin

4| two weeks, to send ne a status report.

5 MR W SHNEW  Ckay.

6 THE COURT: And if you can't settle it, talk to M.

7| Biancavilla about a schedule, and we'll try and acconmpdat e

8|| both sides for a date for trial. | think, |ooking at what |'ve

9 seen, this is probably like a half a day trial
10 Realistically, Harrisburg is far enough away t hat
11| you're probably going to have to stay overnight, either before
12| the trial or after the trial, so -- but talk to M. Wshnew,
13|| see what you can work out. | hope you can resolve it. If you
14| can't, | mean, |I'mhere to decide disputes, but frequently the
15| best result is one both -- the best settlenents are one that
16| neither side is entirely happy with but it just makes the nost
17| sense for both of them Ckay?
18 MS. BI ANCAVI LLA:  Yeah. |'msorry. | thought I had
19| middl e ground working with the 679 nunber because in the
20| calculations of the thirty-one percent of the anobunt that woul d
21| have been in the HAMP file of my incone, as reported, it would
22| have been, |ike, 200 dollars |ess.
23 THE COURT: Al right. Let's --
24 MS. BI ANCAVI LLA:  And so --
25 THE COURT: Let's -- | don't want to get into the --
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1/ talk to M. Wshnew and -- or --
2 MS. Bl ANCAVI LLA:  Yeah.
3 THE COURT: -- or | don't know -- are you going to
4| have this discussion directly, M. Wshnew?
S MR WSHNEW Yes, Your Honor.
6 THE COURT: Ckay. AlIl right. So get in touch with
7/ Ms. Biancavilla, see whether you can get it resolved, give nme a
8 status letter within two weeks. |If not, get a schedul e done.
9/ You can get a date for trial fromDeanna. It does seemto ne
10|/ like a half a day. And see -- work with Ms. Biancavilla as to
11| whether norning or afternoon is nore convenient.
12 How long is the drive fromHarrisburg to -- or from
13| where you are to New York?
14 MS. BI ANCAVI LLA:  Me?
15 THE COURT: Yes.
16 MS. BI ANCAVI LLA: | haven't been there in a | ot of
17| years.
18 THE COURT: Ckay.
19 MS. BI ANCAVILLA: | know ny car won't make it; | wll
20| have to rent a vehicle.
21 THE COURT: Ckay. Well, look, I -- M. Wshnew will
22| talk to you about it, and I'mgoing to try and acconmbdate, but
23| there are limts to what | can do on that, okay?
24 MS. BI ANCAVI LLA:  Yeah.
25 THE COURT: Ckay.
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MS. BI ANCAVI LLA: | appreciate your tinme today and
| ooking into details that | had no idea were even there.

THE COURT:  Ckay.

MS. BIANCAVILLA: So it's been a pleasure, and | want
to thank you for your generosity in allowng nme to enter in on
the live line and at no cost.

THE COURT:  Ckay.

MS. BI ANCAVILLA:  So | appreciate that.

THE COURT: Al right. Let's see; hopefully you'll
get it resolved. |If not, we'll go ahead and try it. And I
think -- | have the papers that were filed for today's hearing.
It may be that the Trust and naybe you were going to want to
file something further. 1've at |east explored what issues |
see in interpreting the contract and conputi ng danages, and
let's see where we get to.

Thanks very much, Ms. Biancavilla. OCkay. You
don't --

MS. BI ANCAVI LLA:  Ckay.

THE COURT: You can stay on the phone or not; it's up
to you. GCkay? W're going to nove onto another matter in this
case, okay?

MS. BI ANCAVI LLA:  Ckay. Thank you so much

THE COURT: Thanks. Ckay.

Kaspari k.

MR. WSHNEW Thank you, Your Honor. The last matter
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1/| on today's calendar is itemsix, on page 5 the Borrower C ains
2| Trust objection to proof of claimnunber 3695, filed on behalf
3|| of Rosalind Al exander-Kaspari k.

4 THE COURT: kay. Are they -- is anyone for M.

5|| Kasparik on the phone?

6 MR CATE: Good norning, Your Honor. Allan Cate on
7| behalf of clainmant Rosalind Al exander-Kaspari k.

8 THE COURT: Ckay. Go ahead, M. W shnew.

9 MR WSHNEW Thank you, Your Honor. Your Honor, the
10|| Borrower Clains Trust filed its objection at docket nunber

11| 9465. Caimant filed their response at docket nunber 9464.

12| And we followed up with our reply at 9492.

13 Your Honor, this matter derives froma conplaint which
14| was anmended nultiple tines. It was filed against Freddie Mac
15| and GVAC Mortgage in 2012. |It's been the subject of nultiple
16| [de-mu-ers] --

17 THE COURT: Denurrers.

18 MR WSHNEW -- denmurrers. Two-and-a-half years and
19|/ I still can't get it right.

20 THE COURT: Yeah, you still can't get it right.

21 MR WSHNEW -- in the California courts, which

22| claimant participated in on each occasion. The clainmant has
23| made nultiple clains agai nst both defendants, but has never

24 || distinguished between the defendants. Al allegations are

25| against "the defendants", being both Freddie Mac and GVAC
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Mortgage. So it's the Trust's position that the claimnt's
prosecution of the claimin the California courts -- |I'm
sorry -- that the claimant's prosecution of the claimin the
bankruptcy court is nothing nore than a duplication of prior
court proceedings in which it fully participated.

Accordingly, the Borrowers Trust brings its objection
to disallow and expunge the claimon the basis of collateral
estoppel arising froma spring 2015 judgnment in defendant's
favor, and to the extent the Court does not agree with the
col l ateral estoppel argunent, also provides reasons why each
substantive cause of action | acks nerit and shoul d be
di sal | owed.

Caimant filed its reply, but its only argunment was
that a recent dismssal, at the end of 2015, of GVAC Mort gage,
sonmehow precl udes or does not allow for --

THE COURT: Well, it was vacated. The judgnent was
vacat ed.

MR WSHNEW Right, the judgnent as to GVAC Mort gage
was vacated. However, the clainmant has msinterpreted the
Borrowers Trust objection and, in our opinion, the objection,
as filed, stands largely uncontested. The allegations in
plaintiff's conplaint are against both Freddie Mac and GVAC
Mortgage, and as | nmentioned, do not distinguish --

THE COURT: Actually, they weren't; they were against
Ally, and the Severson firm who appeared on behal f of GVAC, |
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1|/ think, regularly footnoted that it was msnaned as Ally and it

2/ was actually GVAC Mot gage.

3 MR WSHNEW Correct, Your Honor. | was actually

4| going to make that exact point. Yeah. So --

5 THE COURT: You agree, | take it, that, despite the

6/ caption, that GVAC Mortgage was a party to the California

7/ litigation?

8 MR WSHNEW | do, absolutely, Your Honor.

9 So the fact of the matter is, is that the rulings in
10| favor of Freddie Mac, in the underlying California litigation,
11| apply equally in favor of GVAC Mortgage.

12 THE COURT: Well, let me drill down a little bit.
13| Ckay. So the demurrers to the conplaint -- first anended
14|/ conplaint and second amended conpl aint were all sustained.
15| When the Court sustained the denmurrer to the second amended
16| conplaint --
17 MR. W SHNEW  Yeah.
18 THE COURT: -- it was with prejudice as to all causes
19| of action, except |eave to amend was granted to allege a
20| negligence claimand prom ssory estoppel claim correct?
21 MR. WSHNEW Correct, Your Honor, yes.
22 THE COURT: And that applied as to GVAC as wel | ?
23 MR WSHNEW Correct, Your Honor.
24 THE COURT: Ckay. And so Kasparik filed a third
25| amended conpl ai nt --
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MR WSHNEW Ri ght.

THE COURT: -- which Freddie Mac al one denurred to?

MR WSHNEW Correct, Your Honor.

THE COURT: And the Court sustained the denurrer to
the third anmended conpl ai nt, which has only two causes of
action: negligence and prom ssory estoppel.

MR WSHNEW  Um hum

THE COURT: And the Court, initially, inits judgnment,
applied it as to GVAC as wel |, correct?

MR WSHNEW Correct, Your Honor.

THE COURT: And then Kasparik noved to vacate the

judgnment as to GVAC because it hadn't filed a demnurrer,

correct?

MR WSHNEW Correct, Your Honor.

THE COURT: And the Court vacated the judgnent as to
GVAC.

MR, W SHNEW  Um hum

THE COURT: Correct?

MR WSHNEW Correct, Your Honor.

THE COURT: Ckay. So one of the things you say in
your objection is you seemto -- and | want you to tell ne
why -- that Kasparik's claimis limted to what was alleged in

the original conplaint, not the first amended, second anended,
the third anmended conplaint. Wen | ook at the proof of

claim--
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MR WSHNEW Right.

THE COURT: -- which is attached as Exhibit Ato the
suppl enental declaration of Ms. Lathrop --

MR WSHNEW  Um hum

THE COURT: -- under "basis for clainf, it says,
"wrongful foreclosure”, and it has a case nunber. And the case
nunber is the case that went through the conplaint, first
amended conpl ai nt, second anended conpl aint, and then third
amended conpl ai nt.

MR WSHNEW Right, Your Honor.

THE COURT: So it seened to ne that the Trust was on
notice, because it participated in the litigation --

MR. WSHNEW Ri ght.

THE COURT: -- that the claimwas what was in the
conpl aint, first amended conpl aint, second anended conpl ai nt,
third amended conpl ai nt.

MR. WSHNEW Ri ght.

THE COURT: So the third anended conpl ai nt, judgnent
of which has been vacated as to GVAC, has this negligence and
prom ssory estoppel claim

MR, W SHNEW  Um hum

THE COURT: And those survive. Do you agree or
di sagree?

MR. WSHNEW | agree.

THE COURT: Ckay. What | don't have in your binder
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Is -- at least | didn't see it -- is the Freddie Mac denurrer
to the third anended conplaint. And | don't know whet her

there's a transcript or a mnute order. The California state

courts -- M. Cates (sic throughout), | used to practice in
California, so I'mfamliar with the tentative ruling. | don't
know, was there -- maybe you can tell ne, M. Cates, was there

a tentative ruling on the denurrer to the third anended
conpl ai nt ?

MR. CATE: Yes, Your Honor. There was a detailed
tentative ruling, two pages, maybe, single-spaced, and it was
adopted as part of the order of dismssal --

THE COURT: [It's not --

MR CATE: -- and judgnent and included in those
docunents also. So --

THE COURT: Well, M. Wshnew has it. Do you have any
objection to himshowing nme the tentative?

MR CATE: No, Your Honor.

THE COURT: Wy don't you bring that up here?

So where I'm-- ook, here's what's going through ny
m nd about this. The judgnment dismssing all the causes of
action in the second anended conpl ai nt as anythi ng ot her than
negl i gence and prom ssory estoppel, that's final. It was fully
litigated, sanme issues, sane parties, and it seens to ne res
judicata, collateral estoppel is going to apply as to the

dism ssal of all of the causes of action asserted in the second
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amended conpl ai nt.

What renmains are the two causes of action in the third
amended conplaint. And so then the issue for nme becones, on
the nerits, has the Trust properly argued that those clains
shoul d be expunged. It's essentially a nmotion-to-dismss
standard. GCkay? And because | didn't have either the noving
papers on -- you know, what 1'd like to see is, okay, so you
argue that the sustaining of the demurrer to the third anended
conplaint, without |leave to amend, didn't apply as to GVAC
But | sure would like to see what the argunments were that
Freddi e Mac nmade, and what you nade, M. Cates, and what the
basis for the Court's ruling.

So let's stop for a minute. |I'mgoing to read the

tentative, okay?

(Pause)
THE COURT: Ckay. |I've read it, and I"'mgoing to
returnit to M. Wshnew. What -- give ne a second, M.

Wshnew. Let's seeif | can find this.
(Pause)
THE COURT: So M. Wshnew, what |I'mlooking at is the
Trust's objection to the Kasparik claim And what |'m not
seeing is a legal argunent why the negligence and prom ssory
estoppel clains fail on the nerits, why they should be expunged
on the nerits. You ve got a twenty-five-page brief, but it

doesn't seemto address that.
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I would note, for both parties, in the judge's

deci si on sustaining the denurrer to the second anended

conplaint, in his discussion of breach of fiduciary duty -- and

then of course he allows an anended to assert the two causes of

action: negligence and prom ssory estoppel -- the judge

di stingui shed one of M. Cate's argunents. And he cited

Al varez v. BAC Hone Loans Servicing LP, 228 Cal.App 4th 941

(2014). And he says, in one sentence, he distinguishes it

because it's a negligence case. So that's a negligence case.

One of the things -- | didn't do exhaustive research, but | did
see that in Garcia -- you may want to take a note of this -- in
Garcia v. PNC Mortgage, 2015 W 5461563, (N.D. Cal.), Septenber
16, 2015, the district court, inits order granting the notion
to dismss -- it's District Judge Phyllis Hamlton in the
Northern District -- has a discussion of the negligence claim
and notes that -- not notes; it's in the text.

["I'l read it: "In the third cause of action, plaintiff

al l eges the claimfor negligence based on PNC s handl i ng of
'nmort gage assi stance and forecl osure prevention services' for
his |l oan, including the handling of the |oan nodification

application" -- applications, plural. "The dispute here is as
to whether a |oan servicer owes a duty of care to a borrower.

There is a split of authority in the California Court of

Appeal .
Cal . App. 4th 49, 67-78 (2013)(no duty of care);

See Lueras v. BAC Hone Loans Servicing, LP, 221

Al varez v. Hone
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Loans Servicing, 228 Cal.App 4th 941, 945-950 (2014)(duty of
care)." And what Judge Ham lton says is, "In the absence of
sone gui dance fromthe Ninth Grcuit, this court finds the
reasoning in the Lueras decision to be nore persuasive, and
finds that a servicer, as any financial institution, owes no
duty of care to a borrower in the provision of ordinary
financial services such as |oan nodifications."

So ny research wasn't necessarily exhaustive, but -- |
didn't |Iook at the prom ssory estoppel law, but -- so here's
what | want fromboth sides. | want -- so ook, M. Cates, |
do conclude that res judicata and col | ateral estoppel apply to
all of the causes of action which were dismssed on the nmerits
by the California trial court, as to which no appeal was taken.
And so you're bl ocked from pursuing any of those el ements of
the claim But the negligence and prom ssory estoppel claim
because of the vacating of the judgnent, remain live. And |I'm
going to consider themon the nmerits. And so |'mgoing to
give -- how nmuch time, M. Cates, do you want to submt a
brief -- well, here's what we ought to do.

M. Wshnew, how nuch tine do you want to subnit a
brief in support of dismssal of those clains, those two
claims, on the nerits?

MR, WSHNEW Two weeks, Your Honor

THE COURT: Ckay. And M. Cates, is two weeks enough

after you get that brief, to respond to the brief?
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MR CATE: That's just fine, Your Honor.

THE COURT: Ckay. So M. Wshnew, what | want you to
do is confirma schedule with M. Cates, that two weeks/two
weeks is right. It seens to me you can have three business
days to do a reply brief, if you want, after that. Put it in a
letter. The two of you agree on the schedule. Put it in a
letter to me. Put it on -- talk to M. Cates. Put it on the
cal endar for an ommi bus hearing date. And |'mgoing to go
ahead and deci de whether those clainms -- the remaining clains
shoul d be expunged.

So am| correct, M. Cates, that when the court
vacated the judgment it stayed the action, so the California
court is not anxious to go ahead and deci de those two renaining
causes of action; is that a fair statenment?

MR. CATE: Yes, Your Honor, the action is stayed.

THE COURT: Ckay. Al right. So I'mgoing to go
ahead and deal with it.

And M. Wshnew, talk to M. Cates, finalize this
briefing schedule. |'msure you' ve got sone omni bus hearing
dates comng up. Talk to M. Cates.

M. Cates, I'Il let you appear by tel ephone.

MR. CATE: | appreciate that, Your Honor. Thank you.

THE COURT: And what we're going to do is we're going
to have a -- it's going to be a nmerits argunment as to those two

remai ni ng causes of action.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

46




12-12020-mg Doc 9583-2 Filed 02/04/16 Entered 02/04/16 15:33:39  Exhibit 2 -
Transcript Pg 49 of 62

RESI DENTI AL CAPI TAL, LLC, ET AL. 47
1 And what 1'd ask in the nmeantime, M. Wshnew --
2 MR WSHNEW  Um hum
3 THE COURT: -- before you even file the briefs --
4 MR W SHNEW Yeah.
5 THE COURT: -- | would ask that you not -- you don't
6/ have to -- well, go ahead and file it. | would like the
7| demurrer -- the Freddie Mac demurrer -- M. Cates, | assunme he
8|| filed an opposition to it, and the tentative that you showed
9/l me. File themall together as a single -- with the exhibits to
10|/ a single pleading.
11 MR W SHNEW  Ckay.
12 THE COURT: Al right?
13 MR, CATE: Yes, Your Honor.
14 THE COURT: |Is there anything else that relates to the
15| sustaining of the demurrer to the third anmended conpl aint,
16| other than the Freddie Mac brief, your brief, and the
17| tentative, that | ought to see? bviously | have the judgnent
18| and the vacating of the judgnent.
19 MR. CATE: | don't think so, Your Honor.
20 THE COURT: Ckay. Al right. 1 just -- all right, so
21| M. Wshnew s going to put that together and obviously serve
22| you with a copy of it. GCkay? Don't wait for your brief -- |
23| want to see that even before | get the briefs fromboth sides.
24 MR WSHNEW Al right.
25 THE COURT: Ckay? Al right.
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MR CATE: Very good.
THE COURT: So I'mnot going to enter a witten order

today, but |I'mso-ordering the transcript; |I'm sustaining the

Trust's objection to all causes of action other than negligence

and prom ssory estoppel, on the basis of res judicata and
collateral estoppel. The California judgment is final as to
t hose ot her causes of action.

Okay. Anything else you want to add, M. Cates?

MR CATE: No, Your Honor. That's all. Thank you.

THE COURT: Ckay. M. Wshnew, anything you want to
add on this?

MR WSHNEW That's it for Your Honor.

THE COURT: Ckay. |Is that it for today?

MR WSHNEW That's it.

THE COURT: Thank you very mnuch.

MR WSHNEW Thank you.

THE COURT: Wien's our next hearing? Well, we've got
a trial next week.

MR WSHNEW W have a very brief hearing Mnday, a
second trial Tuesday, a status conference |ater in the week,
and then | think we're back on the omi bus m d-February --

THE COURT: Ckay.

MR WSHNEW -- but there's also a trial February
ot h.

THE COURT: (kay. Thanks very nuch. All right, we're
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MR WSHNEW Thank you, Your Honor.

(Wher eupon these proceedi ngs were concluded at 11:13 AM
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