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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

  

REPLY OF THE RESCAP LIQUIDATING TRUST  
IN FURTHER SUPPORT OF ITS OMNIBUS MOTION TO  ENFORCE  

INJUNCTIVE PROVISIONS OF PLAN AND CONFIRMATION ORDER 
 
TO THE HONORABLE MARTIN GLENN,  
UNITED STATES BANKRUPTCY JUDGE: 
 

The ResCap Liquidating Trust (the “Liquidating Trust”), as successor to the debtors 

(the “Debtors”) in the above-captioned cases (the “Chapter 11 Cases”), hereby files this reply 

(the “Reply”) in further support of, and in response to the objections to, its Omnibus Motion to 

Enforce Injunctive Provisions of Plan and Confirmation Order [Docket No. 9489] (the 

“Enforcement Motion”).1  In support of this Reply, the Liquidating Trust respectfully represents 

as follows: 

 

                                                 
1 Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to such terms in the 
Enforcement Motion. 
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REPLY 

1. As detailed in the Enforcement Motion, the Liquidating Trust and its 

counsel have worked diligently in accordance with the Procedures Order, first, to review the 

pending litigations against the Debtors and make a good faith determination of which litigations 

were violative of the Plan Injunction Provisions, and, second, to work with the litigants to 

consensually resolve their litigations.  Despite these efforts, certain parties persist in prosecuting 

their litigations in violation of the Plan Injunctive Provisions.  Accordingly, the Liquidating 

Trust was constrained to bring the Enforcement Motion.2 

2. Two objections were filed to the Enforcement Motion: (i) Opposition and 

Objection to ResCap Liquidating Trust’s Omnibus Motion to Enforce Plan and Injunctive 

Provisions of Plan and Confirmation Order filed by Christopher Martinez [Docket No. 9575] 

(the “Martinez Objection”) and Objections: To ResCap Liquidating Trust’s Omnibus Motion to 

Enforce Injunctive of Plan and Confirmation Order filed by Marilyn Lawrence [Docket 

No. 9576] (the “Lawrence Objection,” and together with the Martinez Objection, the 

“Objections”).  The arguments raised in the Objections are meritless, and the Court should 

overrule the Objections and grant the relief sought in the Enforcement Motion. 

A. Martinez Objection 

3. On March 31, 2014, Mr. Martinez filed a complaint (the “Martinez 

Complaint”) pro se in the Eighth Judicial District Court in Clark County, Nevada against, 

among others, Debtor GMAC Mortgage, LLC (“GMACM”), in an action styled Martinez v. 

USAA Federal Savings Bank, et al., Case No. A-14-698046-C (the “Nevada Action”).  A copy 

of the Martinez Complaint is annexed hereto at Exhibit 1-A. 

                                                 
2 The Liquidating Trust’s review of the pending litigations and efforts to reach consensual resolutions is ongoing, 
and the Liquidating Trust expects to file additional enforcement motions in the future. 
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4. The Martinez Complaint relates to the foreclosure of the mortgage of non-

parties, from whom Mr. Martinez received a quitclaim deed.  On or about July 28, 2009, Daniel 

and Yuliana Medeles executed a promissory note promising to repay $245,760.00 plus interest to 

lender USAA Federal Savings Bank, and the promissory note was secured by a deed of trust (the 

“Deed of Trust”) against real property located at 6408 Sea Swallow St., North Las Vegas, NV 

89084 (the “Nevada Property”).  See Martinez Obj. Ex. 1-2.  On January 11, 2011, an 

Assignment of Deed of Trust was recorded transferring the Deed of Trust to GMACM.  See 

Martinez Complaint at p. 4; Martinez Obj. Ex. 3.  On June 24, 2013, a Substitution of Trustee 

was recorded, substituting Cooper Castle Law Firm, LLP, as the trustee under the Deed of Trust.  

See Martinez Obj. Ex. 6.  After the Medeleses defaulted on their monthly mortgage payments 

and failed to cure the default,  Mr. Martinez filed the Martinez Complaint in an attempt to delay 

the foreclosure of the Nevada Property.  Mr. Martinez’s interest in the Nevada Property relates 

solely to a quitclaim deed he procured from the Medeleses on May 3, 2013.  See Martinez 

Complaint at p.2.   

5. On April 14, 2014, the Nevada Action was removed by the defendants to 

the U.S. District Court for the District of Nevada (the “Nevada District Court”), Case No. 2:14-

CV-00567-RCJ-PAL.  On May 6, 2014, GMACM filed its Notice of Bankruptcy Filing and 

Entry of Confirmation Order [Nevada District Court Docket No. 22], in the Nevada District 

Court to apprise the Nevada District Court and the parties about the confirmation of the Plan and 

a description of the Plan Injunction Provisions.  A copy of the notice is annexed hereto as 

Exhibit 1-B. 

6. On June 16, 2014, the Nevada District Court entered an order granting the 

defendants’ motions to dismiss (the “Dismissal”) [Nevada District Court Docket No. 40].  A 
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copy of the Dismissal is annexed hereto at Exhibit 1-C.  Mr. Martinez appealed the Dismissal to 

the U.S. Court of Appeals for the Ninth Circuit.  That appeal remains pending before the Ninth 

Circuit at Case No. 14-16349 (the “Martinez Appeal”). 

7. Mr. Martinez raises several arguments in his objection.  All are meritless 

and the Martinez Objection should be overruled. 

8. First, Mr. Martinez argues that this Court should “exercise restraint” and 

defer to the Ninth Circuit as the Ninth Circuit has been “fully briefed on this Courts’ ruling 

regarding the prohibition of monetary claims.”  Martinez Obj. ¶ 8.  Under Article XII of the Plan, 

however, this Court retained exclusive jurisdiction to hear and determine all matters pertaining to 

the Plan Injunction Provisions.  Moreover, none of the briefs before the Ninth Circuit address the 

issue of the Plan Injunction Provisions, nor would the issue be properly before the Ninth Circuit, 

as the Nevada District Court did not rule on the issue.  See Appellant Opening Brief [Docket No.  

7]; Appellees Answering Brief [Docket No. 11]; Appellant Reply Brief [Docket No. 27]. 

9. Second, Mr. Martinez appears to argue that his pursuit of monetary claims 

against GMACM is permitted by the Court’s Supplemental Servicing Order.  Martinez Obj. ¶ 9-

10.  In support of this argument, Mr. Martinez quotes extensively from the Court’s Supplemental 

Servicing Order.  See id.  The quoted provisions, however, relate to the Debtors’ ability to have 

settled foreclosure-related claims during the pendency of the Chapter 11 Cases, not a creditor’s 

ability to pursue claims in violation of the Plan Injunction Provisions.  Indeed, as cited in the 

Enforcement Motion, the Supplemental Servicing Order permitted only the pursuit of 

nonmonetary claims relating “exclusively to the property that is the subject of the loan owned or 

serviced by a Debtor for the purposes of defending, unwinding, or otherwise enjoining or 

precluding any foreclosure . . . or  eviction proceeding.” Supplemental Servicing Order ¶ 14(a).  
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Claims for monetary relief of any kind or nature and claims for “relief that if granted, would not 

terminate or preclude the prosecution and completion of a foreclosure or eviction” were not 

permitted.  Id. at ¶ 14(b).  None of Mr. Martinez’s quotations from the Supplemental Servicing 

Order is to the contrary. 

10. Third, Mr. Martinez raises equitable considerations, characterizing the 

Enforcement Motion as an attempt to “white-wash” improper conduct by Debtor GMACM.  Mr. 

Martinez appears to concede that he was aware of the deadline to file his claims, but did not do 

so because he only discovered his potential causes of action in March 2014.   

11. As an initial matter, as the Court is well aware, the Liquidating Trust’s 

sole concern is the wind-down of the Debtors’ estates and the distribution of the proceeds to the 

Debtors’ unsecured creditors in accordance with the priority scheme provided for in the 

Bankruptcy Code and the Plan.  Permitting Mr. Martinez to conduct an end-run around the 

claims resolution process will only have the potential effect of harming other creditors in the 

event that Mr. Martinez is permitted to seek judgment on his claims from another court.   

12. In addition, the gravamen of the Martinez Complaint relates to the 

origination and securitization process of the Medeles’ mortgage loan—events that occurred in 

2009.  See Martinez Complaint.  Thus, any claim related to that mortgage loan arose well before 

the General Bar Date of November 16, 2012.  In any event, the terms of the Plan, including the 

Plan Injunction Provisions, do not make exceptions for creditors who have failed to comply with 

the claims resolution process in these Chapter 11 Cases.  Mr. Martinez did not file any proof of 

claim (nor any other pleading in the Bankruptcy Cases prior to the Martinez Objection). 

Accordingly, he is barred from asserting monetary claims against the Debtors, including 
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GMACM.3 

B. Lawrence Objection 

13. On February 16, 2012, Ms. Lawrence filed a complaint (the “Lawrence 

Complaint”) pro se in the U.S. District Court for the Central District of California (the 

“California District Court”) against, among others, Debtor Executive Trustee Services, LLC 

(“ETS”), in an action styled Lawrence v. Sadek, et al., Case No. 12-cv-01372 (the “Lawrence 

Action”).  On July 24, 2012, Ms. Lawrence filed an amended complaint (the “Amended 

Lawrence Complaint”).  A copy of the Amended Lawrence Complaint is annexed hereto as 

Exhibit 2-A. 

14. All defendants in the Lawrence Action have been dismissed except ETS, 

and the Lawrence Action remains pending, but stayed, against ETS.  

15. Ms. Lawrence does not appear to dispute the fact that she neglected to 

timely file a proof of claim, nor does she dispute that the Amended Lawrence Complaint asserts 

monetary claims against the Debtors.  The crux of the Lawrence Objection appears to be that Ms. 

Lawrence did not timely file any proof of claim in the Chapter 11 Cases because she did not 

receive appropriate notice until counsel to the Liquidating Trust sent her a letter in June 2015, 

pursuant to the Plan Injunction Procedures, requesting that she dismiss the monetary claims 

against ETS asserted in the Lawrence Action.  Lawrence Obj. ¶ 2. 

16. Ms. Lawrence was served with the Notice of Chapter 11 Bankruptcy 

Cases, Meeting of Creditors and Deadlines (the “Notice of Commencement”) at the address 

                                                 
3 To the extent Mr. Martinez argues he was not served with notice of the bar dates, Mr. Martinez was not served 
because he was not a known creditor of the Debtors. The Medeleses were served with the Bar Date Notice. See 
Affidavit of Service of Clarissa D. Cu [Docket No. 9586]. 
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provided in the Lawrence Complaint.4  Although the Amended Lawrence Complaint provided a 

different address for Ms. Lawrence, to the Liquidating Trust’s knowledge Ms. Lawrence did not 

notify the Debtors of the address change, nor does Ms. Lawrence allege to have done so.  

Accordingly, the Notice of Deadlines for Filing Proofs of Claim (the “Bar Date Notice”) was 

also served to the address provided in the Lawrence Complaint.5  

17. Ms. Lawrence does not appear to dispute that the Notice of 

Commencement was sent to the appropriate address, stating only that she “never received this 

notice.” Lawrence Obj. ¶ 3.  It is a well-settled principle that “proof that a letter properly directed 

was placed in a post office creates a presumption that it reached its destination in usual time and 

was actually received by the person to whom it was addressed.” Hagner v. United States, 285 

U.S 427, 430 (1932); see also Akey v. Clinton County, 375 F.3d 231, 235 (2d Cir. 2004) (when a 

party “provides evidence that the notices . . . were properly addressed and mailed in accordance 

with regular office procedures, it is entitled to a presumption that the notices were received.”).  

Ms. Lawrence was further made aware of the Chapter 11 Cases pursuant to the Notice of 

Bankruptcy and Suggestion of Automatic Stay filed by ETS in the Lawrence Action on July 24, 

2013 [Lawrence Action Docket No. 55].  A copy of the notice is annexed hereto as Exhibit 2-B. 

18. Although Ms. Lawrence did file proofs of claim after receiving letters 

from the Liquidating Trust informing her that continued pursuit of monetary claims against ETS 

violated the Plan Injunction Provisions, those claims were filed in August 2015 or later (i.e., 

almost three years after the General Bar Date).  As provided for in the confirmed Plan, “any and 

all proofs of claim filed after the applicable bar date shall be deemed disallowed, discharged, 

                                                 
4 See Affidavit of Service of Melissa Loomis re: 1) Notice of Chapter 11 Bankruptcy Cases, Meeting of Creditors, 
and Deadlines, Ex. C at p. 3446 [Docket No. 336-5].   
5 See Affidavit of Service of Clarissa D. Cu re: Notice of Deadlines for Filing Proofs of Claim, Ex. I at p. 6921  
[Docket No. 1412-7]. 
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released, and expunged as of the effective date without any further notice to or action, order, or 

approval of the Bankruptcy Court” unless said claim is deemed timely filed by the Court.  See 

Plan, Art. VIII.B.  Accordingly, the proofs of claims Ms. Lawrence filed were expunged by the 

Claims Agent in accordance with the Plan. 

19. Further, Ms. Lawrence’s continued pursuit of monetary claims against 

ETS is barred by California law.  On May 16, 2012, ETS filed a Declaration of Non-Monetary 

Status in the Lawrence Action pursuant to California Civil Code Section 2924l,  setting forth that 

ETS “knows or maintains a reasonable belief that it has been named as a defendant . . . solely in 

its capacity as a trustee under the DOT and not arising out of any wrongful acts or omissions on 

its part in the performance of its duties as trustee.”  [Lawrence Action Docket No. 18 ¶ 5].6  

Given there was no objection filed within 15 days, monetary damages against ETS are barred.7   

20. The Liquidating Trust submits that the proper service of the Notice of 

Commencement and the Notice of Bankruptcy and Suggestion of Automatic Stay filed in the 

Lawrence Action were sufficient to put Ms. Lawrence on notice of the General Bar Date.  

Moreover, even if Ms. Lawrence was not on notice of the General Bar Date, the Plan Injunction 

Provisions are absolute and Ms. Lawrence cannot be allowed to prosecute her claims against the 

Debtors before the California District Court. 

 
                                                 
6 Cal. Civ. Code § 2924l(a) provides:  “In the event that a trustee under a deed of trust is named in an action or 
proceeding in which that deed of trust is the subject, and in the event that the trustee maintains a reasonable belief 
that it has been named in the action or proceeding solely in its capacity as trustee, and not arising out of any 
wrongful acts or omissions on its part in the performance of its duties as trustee, then, at any time, the trustee may 
file a declaration of nonmonetary status.” 
 
7 “In the event that no objection is served within the 15-day objection period, the trustee shall not be required to 
participate any further in the action or proceeding, shall not be subject to any monetary awards as and for damages, 
attorneys' fees, or costs, shall be required to respond to any discovery requests as a nonparty, and shall be bound by 
any court order relating to the subject deed of trust that is subject of the action or proceeding.” Cal. Civ. Code § 
2924l(d). 
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CONCLUSION 

WHEREFORE, the Liquidating Trust respectfully requests that the Court overrule the 

Objections and grant the relief requested in the Enforcement Motion and such other and further 

relief as is just and proper. 

Dated: New York, New York 
February 8, 2016 

KRAMER LEVIN NAFTALIS & FRANKEL LLP 
 
/s/ Joseph A. Shifer   
Kenneth H. Eckstein 
Douglas H. Mannal 
Joseph A. Shifer 
1177 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 715-9100 
Facsimile: (212) 715-8000 
Counsel for the ResCap Liquidating Trust 
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UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

 
______________________________________ 
 
CHRISTOPHER MARTINEZ, 
 
 Plaintiff, 
 
 vs. 
 
USAA FEDERAL SAVINGS BANK et al., 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

Case No.: 2:14-cv-00567-RCJ-PAL 
 
 

ORDER 

 
This case arises out of the foreclosure of the mortgage of non-parties, from whom 

Plaintiff received a quit claim deed.  Pending before the Court are three Motions to Dismiss 

(ECF Nos. 11, 13, 20).  For the reasons given herein, the Court grants the motions. 

I. FACTS AND PROCEDURAL HISTORY 

 Non-parties Daniel and Yuliana Melendes (collectively, “Borrowers”) gave lender USAA 

Federal Savings Bank (“USAA”) a promissory note in the amount of $245,760 (the “Note”) and, 

as security therefor, a deed of trust (the “DOT”) against real property at 6408 Sea Swallow St., 

North Las Vegas, NV 89084 (the “Property”). (See DOT 1–3, July 28, 2009, ECF No. 13-1).  

Non-party Michael J. Broker was the trustee, and Mortgage Electronic Registration Systems, Inc. 

(“MERS”) was the lender’s nominee and the beneficiary of the DOT. (See id. 2).  MERS later 

simultaneously assigned USAA’s interest in the Note and its own interest in the DOT to GMAC 
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Mortgage, LLC (“GMAC”). (See Assignment, Jan. 4, 2011, ECF No. 13-2).  The assignment of 

the Note and DOT to a common holder cured the initial split in the mortgage created in the DOT. 

See Edelstein v. Bank of N.Y. Mellon, 286 P.3d 249, 258–60 (Nev. 2012).  GMAC then 

substituted Cooper Castle Law Firm, LLP (“CCLF”) as trustee. (See Substitution, June 24, 2013, 

ECF No. 13-3).  CCLF then filed a Notice of Default (the “NOD”) and accompanying Affidavit 

of Authority (the “AA”) based upon Borrowers’ default since August 2010. (See NOD & AA, 

Aug. 7, 2013, ECF No. 13-4).  The Deputy Director of the State of Nevada Foreclosure 

Mediation Program (“FMP”) certified that the program did not apply to the Property. (See 

Certificate, Dec. 26, 2013, ECF No. 13-5).  CCLF noticed a trustee’s sale for March 26, 2014. 

(See Notice of Sale, Feb. 25, 2014, ECF No. 13-6).   

After their default but before the NOD issued, Borrowers had given non-party Equity 

Housing LLC a quitclaim deed to the Property, (see Deed, Feb. 14, 2011, ECF No. 13-7), and 

Equity Housing LLC had subsequently given Plaintiff a quitclaim deed to the Property, (see 

Deed, May 3, 2013, ECF No. 13-10).   

Plaintiff filed the present suit in state court less than a week prior to the scheduled 

trustee’s sale, and the state court preliminarily enjoined the sale.  Defendants removed and have 

moved to dismiss. 

II.  LEGAL STANDARDS 

 Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the 

claim showing that the pleader is entitled to relief” in order to “give the defendant fair notice of 

what the . . . claim is and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47 

(1957).  Federal Rule of Civil Procedure 12(b)(6) mandates that a court dismiss a cause of action 

that fails to state a claim upon which relief can be granted.  A motion to dismiss under Rule 
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12(b)(6) tests the complaint’s sufficiency. See N. Star Int’l v. Ariz. Corp. Comm’n, 720 

F.2d 578, 581 (9th Cir. 1983).  When considering a motion to dismiss under Rule 12(b)(6) for 

failure to state a claim, dismissal is appropriate only when the complaint does not give the 

defendant fair notice of a legally cognizable claim and the grounds on which it rests. See Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  In considering whether the complaint is 

sufficient to state a claim, the court will take all material allegations as true and construe them in 

the light most favorable to the plaintiff. See NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th 

Cir. 1986).  The court, however, is not required to accept as true allegations that are merely 

conclusory, unwarranted deductions of fact, or unreasonable inferences. See Sprewell v. Golden 

State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).  A formulaic recitation of a cause of action 

with conclusory allegations is not sufficient; a plaintiff must plead facts pertaining to his own 

case making a violation plausible, not just possible. Ashcroft v. Iqbal, 556 U.S. 662, 677–79 

(2009) (citing Twombly, 550 U.S. at 556) (“A claim has facial plausibility when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.”).  In other words, under the modern interpretation of Rule 

8(a), a plaintiff must not only specify or imply a cognizable legal theory (Conley review), but 

also must plead the facts of his own case so that the court can determine whether the plaintiff has 

any plausible basis for relief under the legal theory he has specified or implied, assuming the 

facts are as he alleges (Twombly-Iqbal review). 

 “Generally, a district court may not consider any material beyond the pleadings in ruling 

on a Rule 12(b)(6) motion.  However, material which is properly submitted as part of the 

complaint may be considered on a motion to dismiss.” Hal Roach Studios, Inc. v. Richard Feiner 

& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted).  Similarly, “documents 

Case 2:14-cv-00567-RCJ-PAL   Document 40   Filed 06/16/14   Page 3 of 512-12020-mg    Doc 9594    Filed 02/08/16    Entered 02/08/16 11:00:36    Main Document  
    Pg 42 of 58



 

  4 of 5 

  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

whose contents are alleged in a complaint and whose authenticity no party questions, but which 

are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6) 

motion to dismiss” without converting the motion to dismiss into a motion for summary 

judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994).  Moreover, under Federal Rule 

of Evidence 201, a court may take judicial notice of “matters of public record.” Mack v. S. Bay 

Beer Distribs., Inc., 798 F.2d 1279, 1282 (9th Cir. 1986).  Otherwise, if the district court 

considers materials outside of the pleadings, the motion to dismiss is converted into a motion for 

summary judgment. See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir. 

2001). 

III.  ANALYSIS 

 The Court grants the motions.  A quitclaim deed is simply a waiver of the grantor’s right 

to claim superior title to the grantee.  It does not vest in the grantee any title that the grantor does 

not possess.  It certainly does not affect any third-party liens against the property.  Plaintiff 

makes no allegations plausibly indicating that the foreclosure is not statutorily proper.  The Court 

rejects Plaintiff’s show-me-the-note and securitization-type arguments, as it has rejected those 

arguments in the past.  The public records adduced prove Defendants’ right to foreclose.  Next, 

the claim for intentional infliction of emotional distress cannot be based on a proper foreclosure, 

which is not extreme and outrageous, and the TILA and RESPA claims fail because Plaintiff is 

not the borrower and therefore has no standing to bring those claims. See Correa v. BAC Home 

Loans Servicing LP, 853 F. Supp. 2d 1203 (M.D. Fla. 2012). 

/// 

/// 

/// 
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CONCLUSION 

IT IS HEREBY ORDERED that the Motions to Dismiss (ECF Nos. 11, 13, 20) are 

GRANTED, and any injunctions in place against the sale of the property are LIFTED. 

IT IS FURTHER ORDERED that the Clerk shall enter judgment and close the case. 

IT IS SO ORDERED. 

Dated this 4th day of June, 2014. 
 
 
            _____________________________________ 
             ROBERT C. JONES 
        United States District Judge 

Dated this 16th day of June, 2014.
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