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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Case No. 12-12020 (MG)

RESIDENTIAL CAPITAL, LLC, et al., Chapter 11

Debtors. Jointly Administered

N N N N N N N

REPLY OF THE RESCAP LIQUIDATING TRUST
IN FURTHER SUPPORT OF ITS OMNIBUS MOTION TO ENFORCE
INJUNCTIVE PROVISIONS OF PLAN AND CONFIRMATION ORDER

TO THE HONORABLE MARTIN GLENN,
UNITED STATES BANKRUPTCY JUDGE:

The ResCap Liquidating Trust (the “Liquidating Trust”), as successor to the debtors

(the “Debtors™) in the above-captioned cases (the “Chapter 11 Cases”), hereby files this reply

(the “Reply™) in further support of, and in response to the objections to, its Omnibus Motion to
Enforce Injunctive Provisions of Plan and Confirmation Order [Docket No. 9489] (the

“Enforcement Motion”)." In support of this Reply, the Liquidating Trust respectfully represents

as follows:

! Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to such terms in the

Enforcement Motion.
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REPLY

1. As detailed in the Enforcement Motion, the Liquidating Trust and its
counsel have worked diligently in accordance with the Procedures Order, first, to review the
pending litigations against the Debtors and make a good faith determination of which litigations
were violative of the Plan Injunction Provisions, and, second, to work with the litigants to
consensually resolve their litigations. Despite these efforts, certain parties persist in prosecuting
their litigations in violation of the Plan Injunctive Provisions. Accordingly, the Liquidating
Trust was constrained to bring the Enforcement Motion.?

2. Two objections were filed to the Enforcement Motion: (i) Opposition and
Objection to ResCap Liquidating Trust’s Omnibus Motion to Enforce Plan and Injunctive
Provisions of Plan and Confirmation Order filed by Christopher Martinez [Docket No. 9575]

(the “Martinez Objection™) and Objections: To ResCap Liquidating Trust’s Omnibus Motion to

Enforce Injunctive of Plan and Confirmation Order filed by Marilyn Lawrence [Docket

No. 9576] (the “Lawrence Obijection,” and together with the Martinez Objection, the

“Objections”). The arguments raised in the Objections are meritless, and the Court should
overrule the Objections and grant the relief sought in the Enforcement Motion.

A. Martinez Objection

3. On March 31, 2014, Mr. Martinez filed a complaint (the “Martinez
Complaint”) pro se in the Eighth Judicial District Court in Clark County, Nevada against,
among others, Debtor GMAC Mortgage, LLC (“GMACM?”), in an action styled Martinez v.

USAA Federal Savings Bank, et al., Case No. A-14-698046-C (the “Nevada Action™). A copy

of the Martinez Complaint is annexed hereto at Exhibit 1-A.

% The Liquidating Trust’s review of the pending litigations and efforts to reach consensual resolutions is ongoing,
and the Liquidating Trust expects to file additional enforcement motions in the future.
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4. The Martinez Complaint relates to the foreclosure of the mortgage of non-
parties, from whom Mr. Martinez received a quitclaim deed. On or about July 28, 2009, Daniel
and Yuliana Medeles executed a promissory note promising to repay $245,760.00 plus interest to
lender USAA Federal Savings Bank, and the promissory note was secured by a deed of trust (the

“Deed of Trust”) against real property located at 6408 Sea Swallow St., North Las Vegas, NV

89084 (the “Nevada Property”). See Martinez Obj. Ex. 1-2. On January 11, 2011, an

Assignment of Deed of Trust was recorded transferring the Deed of Trust to GMACM. See
Martinez Complaint at p. 4; Martinez Obj. Ex. 3. On June 24, 2013, a Substitution of Trustee
was recorded, substituting Cooper Castle Law Firm, LLP, as the trustee under the Deed of Trust.
See Martinez Obj. Ex. 6. After the Medeleses defaulted on their monthly mortgage payments
and failed to cure the default, Mr. Martinez filed the Martinez Complaint in an attempt to delay
the foreclosure of the Nevada Property. Mr. Martinez’s interest in the Nevada Property relates
solely to a quitclaim deed he procured from the Medeleses on May 3, 2013. See Martinez
Complaint at p.2.

5. On April 14, 2014, the Nevada Action was removed by the defendants to

the U.S. District Court for the District of Nevada (the “Nevada District Court”), Case No. 2:14-

CV-00567-RCJ-PAL. On May 6, 2014, GMACM filed its Notice of Bankruptcy Filing and
Entry of Confirmation Order [Nevada District Court Docket No. 22], in the Nevada District
Court to apprise the Nevada District Court and the parties about the confirmation of the Plan and
a description of the Plan Injunction Provisions. A copy of the notice is annexed hereto as
Exhibit 1-B.

6. On June 16, 2014, the Nevada District Court entered an order granting the

defendants’ motions to dismiss (the “Dismissal”) [Nevada District Court Docket No. 40]. A
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copy of the Dismissal is annexed hereto at Exhibit 1-C. Mr. Martinez appealed the Dismissal to
the U.S. Court of Appeals for the Ninth Circuit. That appeal remains pending before the Ninth

Circuit at Case No. 14-16349 (the “Martinez Appeal”).

7. Mr. Martinez raises several arguments in his objection. All are meritless
and the Martinez Objection should be overruled.

8. First, Mr. Martinez argues that this Court should “exercise restraint” and
defer to the Ninth Circuit as the Ninth Circuit has been “fully briefed on this Courts’ ruling
regarding the prohibition of monetary claims.” Martinez Obj. § 8. Under Article XII of the Plan,
however, this Court retained exclusive jurisdiction to hear and determine all matters pertaining to
the Plan Injunction Provisions. Moreover, none of the briefs before the Ninth Circuit address the
issue of the Plan Injunction Provisions, nor would the issue be properly before the Ninth Circuit,
as the Nevada District Court did not rule on the issue. See Appellant Opening Brief [Docket No.
7]; Appellees Answering Brief [Docket No. 11]; Appellant Reply Brief [Docket No. 27].

9. Second, Mr. Martinez appears to argue that his pursuit of monetary claims
against GMACM is permitted by the Court’s Supplemental Servicing Order. Martinez Obj. { 9-
10. In support of this argument, Mr. Martinez quotes extensively from the Court’s Supplemental
Servicing Order. See id. The quoted provisions, however, relate to the Debtors’ ability to have
settled foreclosure-related claims during the pendency of the Chapter 11 Cases, not a creditor’s
ability to pursue claims in violation of the Plan Injunction Provisions. Indeed, as cited in the
Enforcement Motion, the Supplemental Servicing Order permitted only the pursuit of
nonmonetary claims relating “exclusively to the property that is the subject of the loan owned or
serviced by a Debtor for the purposes of defending, unwinding, or otherwise enjoining or

precluding any foreclosure . . . or eviction proceeding.” Supplemental Servicing Order | 14(a).
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Claims for monetary relief of any kind or nature and claims for “relief that if granted, would not
terminate or preclude the prosecution and completion of a foreclosure or eviction” were not
permitted. Id. at § 14(b). None of Mr. Martinez’s quotations from the Supplemental Servicing
Order is to the contrary.

10.  Third, Mr. Martinez raises equitable considerations, characterizing the
Enforcement Motion as an attempt to “white-wash” improper conduct by Debtor GMACM. Mr.
Martinez appears to concede that he was aware of the deadline to file his claims, but did not do
so because he only discovered his potential causes of action in March 2014.

11. As an initial matter, as the Court is well aware, the Liquidating Trust’s
sole concern is the wind-down of the Debtors’ estates and the distribution of the proceeds to the
Debtors’ unsecured creditors in accordance with the priority scheme provided for in the
Bankruptcy Code and the Plan. Permitting Mr. Martinez to conduct an end-run around the
claims resolution process will only have the potential effect of harming other creditors in the
event that Mr. Martinez is permitted to seek judgment on his claims from another court.

12. In addition, the gravamen of the Martinez Complaint relates to the
origination and securitization process of the Medeles’ mortgage loan—events that occurred in
2009. See Martinez Complaint. Thus, any claim related to that mortgage loan arose well before
the General Bar Date of November 16, 2012. In any event, the terms of the Plan, including the
Plan Injunction Provisions, do not make exceptions for creditors who have failed to comply with
the claims resolution process in these Chapter 11 Cases. Mr. Martinez did not file any proof of
claim (nor any other pleading in the Bankruptcy Cases prior to the Martinez Objection).

Accordingly, he is barred from asserting monetary claims against the Debtors, including
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GMACM.®

B. Lawrence Objection

13.  On February 16, 2012, Ms. Lawrence filed a complaint (the “Lawrence
Complaint”) pro se in the U.S. District Court for the Central District of California (the

“California District Court”) against, among others, Debtor Executive Trustee Services, LLC

(“ETS”), in an action styled Lawrence v. Sadek, et al., Case No. 12-cv-01372 (the “Lawrence
Action”). On July 24, 2012, Ms. Lawrence filed an amended complaint (the “Amended

Lawrence Complaint”). A copy of the Amended Lawrence Complaint is annexed hereto as

Exhibit 2-A.

14.  All defendants in the Lawrence Action have been dismissed except ETS,
and the Lawrence Action remains pending, but stayed, against ETS.

15. Ms. Lawrence does not appear to dispute the fact that she neglected to
timely file a proof of claim, nor does she dispute that the Amended Lawrence Complaint asserts
monetary claims against the Debtors. The crux of the Lawrence Objection appears to be that Ms.
Lawrence did not timely file any proof of claim in the Chapter 11 Cases because she did not
receive appropriate notice until counsel to the Liquidating Trust sent her a letter in June 2015,
pursuant to the Plan Injunction Procedures, requesting that she dismiss the monetary claims
against ETS asserted in the Lawrence Action. Lawrence Obj. { 2.

16. Ms. Lawrence was served with the Notice of Chapter 11 Bankruptcy

Cases, Meeting of Creditors and Deadlines (the “Notice of Commencement”) at the address

® To the extent Mr. Martinez argues he was not served with notice of the bar dates, Mr. Martinez was not served
because he was not a known creditor of the Debtors. The Medeleses were served with the Bar Date Notice. See
Affidavit of Service of Clarissa D. Cu [Docket No. 9586].
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provided in the Lawrence Complaint.* Although the Amended Lawrence Complaint provided a
different address for Ms. Lawrence, to the Liquidating Trust’s knowledge Ms. Lawrence did not
notify the Debtors of the address change, nor does Ms. Lawrence allege to have done so.

Accordingly, the Notice of Deadlines for Filing Proofs of Claim (the “Bar_Date Notice”) was

also served to the address provided in the Lawrence Complaint.”

17. Ms. Lawrence does not appear to dispute that the Notice of
Commencement was sent to the appropriate address, stating only that she “never received this
notice.” Lawrence Obj. 1 3. It is a well-settled principle that “proof that a letter properly directed
was placed in a post office creates a presumption that it reached its destination in usual time and
was actually received by the person to whom it was addressed.” Hagner v. United States, 285
U.S 427, 430 (1932); see also Akey v. Clinton County, 375 F.3d 231, 235 (2d Cir. 2004) (when a
party “provides evidence that the notices . . . were properly addressed and mailed in accordance
with regular office procedures, it is entitled to a presumption that the notices were received.”).
Ms. Lawrence was further made aware of the Chapter 11 Cases pursuant to the Notice of
Bankruptcy and Suggestion of Automatic Stay filed by ETS in the Lawrence Action on July 24,
2013 [Lawrence Action Docket No. 55]. A copy of the notice is annexed hereto as Exhibit 2-B.

18.  Although Ms. Lawrence did file proofs of claim after receiving letters
from the Liquidating Trust informing her that continued pursuit of monetary claims against ETS
violated the Plan Injunction Provisions, those claims were filed in August 2015 or later (i.e.,
almost three years after the General Bar Date). As provided for in the confirmed Plan, “any and

all proofs of claim filed after the applicable bar date shall be deemed disallowed, discharged,

* See Affidavit of Service of Melissa Loomis re: 1) Notice of Chapter 11 Bankruptcy Cases, Meeting of Creditors,
and Deadlines, Ex. C at p. 3446 [Docket No. 336-5].

> See Affidavit of Service of Clarissa D. Cu re: Notice of Deadlines for Filing Proofs of Claim, Ex. | at p. 6921
[Docket No. 1412-7].
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released, and expunged as of the effective date without any further notice to or action, order, or
approval of the Bankruptcy Court” unless said claim is deemed timely filed by the Court. See
Plan, Art. VIII.B. Accordingly, the proofs of claims Ms. Lawrence filed were expunged by the
Claims Agent in accordance with the Plan.

19. Further, Ms. Lawrence’s continued pursuit of monetary claims against
ETS is barred by California law. On May 16, 2012, ETS filed a Declaration of Non-Monetary
Status in the Lawrence Action pursuant to California Civil Code Section 29241, setting forth that
ETS “knows or maintains a reasonable belief that it has been named as a defendant . . . solely in
its capacity as a trustee under the DOT and not arising out of any wrongful acts or omissions on
its part in the performance of its duties as trustee.” [Lawrence Action Docket No. 18 { 5].°
Given there was no objection filed within 15 days, monetary damages against ETS are barred.’

20.  The Liquidating Trust submits that the proper service of the Notice of
Commencement and the Notice of Bankruptcy and Suggestion of Automatic Stay filed in the
Lawrence Action were sufficient to put Ms. Lawrence on notice of the General Bar Date.
Moreover, even if Ms. Lawrence was not on notice of the General Bar Date, the Plan Injunction
Provisions are absolute and Ms. Lawrence cannot be allowed to prosecute her claims against the

Debtors before the California District Court.

® Cal. Civ. Code § 2924I(a) provides: “In the event that a trustee under a deed of trust is named in an action or
proceeding in which that deed of trust is the subject, and in the event that the trustee maintains a reasonable belief
that it has been named in the action or proceeding solely in its capacity as trustee, and not arising out of any
wrongful acts or omissions on its part in the performance of its duties as trustee, then, at any time, the trustee may
file a declaration of nonmonetary status.”

" “In the event that no objection is served within the 15-day objection period, the trustee shall not be required to
participate any further in the action or proceeding, shall not be subject to any monetary awards as and for damages,
attorneys' fees, or costs, shall be required to respond to any discovery requests as a nonparty, and shall be bound by
any court order relating to the subject deed of trust that is subject of the action or proceeding.” Cal. Civ. Code §
29241(d).
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CONCLUSION
WHEREFORE, the Liquidating Trust respectfully requests that the Court overrule the

Objections and grant the relief requested in the Enforcement Motion and such other and further
relief as is just and proper.

Dated: New York, New York
February 8, 2016

KRAMER LEVIN NAFTALIS & FRANKEL LLP

/sl Joseph A. Shifer

Kenneth H. Eckstein

Douglas H. Mannal

Joseph A. Shifer

1177 Avenue of the Americas

New York, New York 10036

Telephone: (212) 715-9100

Facsimile: (212) 715-8000

Counsel for the ResCap Liquidating Trust
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EXHIBIT 1-A
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CLERK OF THE COURT

)

L7

& EIGHTH JUDICIAL DISTRICT COURY

7 CLARK COUNTY, REVADA

8 HCHRISTOPHER MARTINEZ, §
i Flaintiff, § Case No. 8-14-888048-C
3 § Dept 28
12 s, §

[y
e

¢

14 L USAA FEDERAL SAVINGS BANK, 5§ AMENDED  APPLICATION  FOR

1S HGOVERNMENT NATIONAL § TEMPORARY RESTRAINING ORDER,
16 HMORTGAGE ASSOCIATION AS § PREUIMINARY  INJUNCTION  AND
17 { TRUSTEE FOR SECURITIZED § FOR DECLARATORY RELIEF

18 [ TRUST GINNIE MAE REMIC TRUST 8

19 1 2008-70; QCWEN LOAR §

20 | SERVICING, LLE; MORTGAGE §

28 {ELBCTRONIC REGISTRATION §

22 [ SYSTEM, AKA “MERS”: GMAC %

23 | MORTGAGE, LLC; THE COOPER §

24 HCASTLE LAW FIRM, LLP; AND §

25 HDOES 1 THROUGH 100,
6 HINCLUSIVE

28 DEFENDANTS

P LAINY
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ond

AMENDED APPLICATION FOR TEMPORARY RESTRAINING ORDER,

2 PRELIMINARY INJUNCTION, AND DECLARATORY RELIEF
4 COMES NOW, Plaintif CHRISTOPHER MARTINEZ ('Plaintiff’} and files

Y i Verffed Emergancy Petition for Temporary Restraining Order andflor SPraliminary
& infunction, and Declaratory Relief against the isted Defandants. A temporary

7 restraining order is appropriale o maintain the status quo. Plgintiffs home will be sold
§ 1within the next month and Plaintiff is subject 1o evicton actions, without immediate

9 intervention from this Court

B A. PARTIES

H Plaintff now, and at afl tmes relevant to this action, is 3 resident of the County
12 Hof CLARK, State of NEVADA.

13 DANIEL and YULIANA MEDELES are the borrowers fisted on the Promissory

14 HNote and Deed of Trust in question; and the Pisintilf CHRISTORHER MARTINEZ, I8
15 jithe currant Hitle holder of record, of the subject property.

16 Defendant, USAA FEDERAL SAVINGS BANK (havein refarred {0 a8 "USAAT s
17 Ha Nations! Banking Association, doing business in the County of CLARK, Siate of
18 INEVADA. Plaintiff 18 further informed and belipves, and thereon alieges, that USAA s
19 Hthe Qriginator of the loan.

8 Dafondart, CGOVERNMENT NATIONAL MORTGAGE ASSCUCIATION {(hersin
21 rsferrad o "GINKNIE MAERY, as Trustes for ssowritized trust GINNIE MAE REMIC
23 L TRUST 2008-70 (herein reforred to as "TRUSBT 2000-70%). Plaintiff is informed and

23 {helaves, and thereon alleges that Defendant GINNIE MAE, & a naticnal banking

association, doing busingss in the County of CLARK, Sigte of NEVADA and ik the
253 lipurported Trustee for Secwrtiized Trust andfor a purported participant in the imperfec
26 Hsecuritization of the Promissory Note andior Deed of Trust as more particularly

27 lidescribad i this Compilaint.
28 Defendant, GMAC MORTGAGE, LLC. Plainti¥ is informed and believes, and

therefore alleges that, Defendant is 8 corporstion that is doing business in the County
of Clark, Siate of Nevada, and is the purporied surrent holder of the Proynissary Note
securad by the Deed of Trust, the baneficlary of the Dead of Trust, andfor & purported

&

COHMPLAINT
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s

1 i panticipant in the impserfect securitization of the Promissory Note andfor Dead of Trust,

2 llas more particularly described in this Complaint
3 Deafendant, QCWEN LOAN SERVICING, LLG Plaintiff is informsd and belisves,

4 Hgnd therson alleges that, Defendant OGOWEN LOAN SERVICING, LG, s a

5 i corporation, doing business iy the County of CLARK Stgte of NEVADA and s the
& Hpurported Servicer for the Dead of Trust andfor a purporied participant in the impsriact
7 securitization of the Promissory Note andfor Deed of Trust, as more particularly

§ ldescribed in this Complaint

& Defendant, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., aka
H L MERS (“MERSY. Plaintiff iz informed and helieves, and thereon alleges, that MERS is
i1 s corporation duly organized and existing under the laws of NEVADA, whaose last
12 Hknown address i 1818 Library Stresd, Sude 300, Resion, Virginla 20180; website:
a. MERS is doing business in the County of CLARK, State of

HOUNEVADA, Plaintit s further informed and believes, and therson alleges, that

15 HDefendant MERS ig the purported Beneficiary under the Deed of Trust gndior is g
16 [lpurported padicipant inn the imperfedt sesuritization of the Promissary Note andor the
17 1 Dewd of Trust, as move partioutarly desoribad in this Comglaint.

18 Defendant, THE COQPER CASTLE LAW FIRM, LLP, Pliaintift is informed and
19 Hhelleves, and thevefors allsges that, Defendant is g corporation that is doing business
20 Hin the County of Clark, State of Nevada, and is the purported foreciosing Trustes of the
21 HDesd of Trust, 88 more particularly described in this Complaint.

&,

22 Plaintff doss not know the true names, oapacities, or basis for liability of
13 [ Defendants susd hermn as Does 1 through 100, inclusive, as each fictifiously namad
24§ Defendant is i some manner Hable to Plaintiff, or olaims some right, ttle, or intersst in
23 iithe Property. Plaintiff will amend this Complaint to sllege their ue names and
25 Heapaciies when ascersined. Pintiif & informsd and balieves, and thersfore alleges,
that al all relevant tmes mentionad in this Complaind, asch of the Sctitiously named
28 | Defendants are responsible in some manner for the injurles and damages o Plaintiff

s afleged and that such njiunes and damagss were prodmately caused by sueh

ff)

fendants, and each of tham.

COMPLAINY




12-12

3

]

Case 2:14-cv-00567-RCJ-PAL Document 1-1 Filed 04/14/14 Page 68 of 82
020-mg Doc 9594 Filed 02/08/16 Entered 02/08/16 11:00:36 Main Document

Pg 14 of 58

Plaintiff is informed and believes, and thereon allegss, that at all times herain
mentionsd, each of the Defendants wera the agents, smpinyess, sarvants andior the
jointvertures of the remaining Defendants, and sach of them, and in doing the things

allaged herein below, were acling within the cowse and scope of such agsnoy,

smplovment andfor joint venture.

B INTRODUCTION

DANIEL and YULIANA MEDELES \53@ owers) signed a gquitclaim dead in favor

as Inshrument number 20110322-0002844. Sssbsecgusm&;‘, Eazji’fy Housing LLOC as
Trustee of the 8408 Trust signed a quitthim deed in faver of the Plaintff
CHRISTOPHER MARTINEZ on May 3, 2013 and recorded ag Instrument number
23130503-0003387.

DANIEL and YULIANA MEDELES (orrowsrs) signed g special power of
aftorney on February 14, 2011, granting to Plaintif CHRISTOPHER MARTINEZ < ad

<

power and authorily fo instifele, maintain, defend, compromise, arbifrale or otherwise
dispoas of, any and aff actions, swis, sttachments or olher legal proveedings far or
aeainstme..

Flaintiif CHRISTORHER MARTINEZ, disputes the fitle and ownership of the
real property in question {the "Home™), which s the subject of this application, i1 that
he orginating mortgage lender, and others alleged o have ownership of the
MEDELES (orrowers) Promissory Node andfor Deed of Trusl, have uniawlully sold,
assigned andfor transferred thelr ownership and secwrily inferest in the Promissory
Note and Deed of Trus! related {0 the Properly; and thus, DO NOT have lawiu
ownarship or a sscwrily interast in Plaintiffs Home, which is deswribed in detall herein,

Defendant USAA ¢id NOT cause to be reporged 2 notice of default in the officigl
records of CLARK County, NEVADRA, alleging that a breach of the mhiigmim sacured
v the Desd of Trust has ccowrred as required by law.’

Defendant, THE COOPER CASTLE LAW FIRM, LLF intends to ssif the

Y Wev. Rev, Stat Ann, 5 I07.088(0 2610
“ hitprfererw ssc.gov/Archivesiedgaridata/&1 501 \{‘ {} 3TEGTO0OS8 T mO58534 2403 him

CFMPLAINY
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groparty, having given notice that sale of the property as Notice of Trusies’s Salke,
raoorded on February 25, 2014 a8 document number 201402250000850 with a sale
date of Awril 30, 2014, Undess restraingd, Defendants, and sach of them, will thus sell
the properly or cause the proparty 10 be sold. This sale would be o Plaintiff's grest and
§rr&pafa§3§e infury, for which pecuniary compeansation would not afford adequate refief,

that plainiff, having no right o redsem the property from the sale, will forfelt the

$

prapetdy if the sale takes place as scheduled

L. FACTUAL ALLEGATIONS

Plantiff is informead and alleges that the alleged beneficiary of the Dead of
Trust, Defendant GMAC MORTGAGE, LLE, and #s Senvicing Agent, Defendant
OCWEN LOAN SERVICING, LLG dlaim that they have acguired the right o forecicse
on the Plainiiffs property, by way of an Assignmeant of Deed of Trust, supposedly
exouted by Defendant MERS, recorded o January 11, 2011 awx documsnt number
ST 11838, However, Piaintilf slleges that this assignment s a forged, "robo-
signed” document because the assignor, Anthany Melaughiin a8 “Assitant Seoratary”
of Defendant MERS, was In fact an active emploves of Defendant GMAC
MORTGAGE, LLO as a Calegory § and 4 Authorized Officer, with an emgloyment
address of 1100 Virginis Drive, Fort Washinglon, PA 18034-3200. The Defendant
GMAC MORTGAGE, LLC also has 3 corporate office located af the same addres

in other words, Defendant GMAC MORTGAGE, LLGC had it own employse
assign the Deed of Trust W isell, and My, Mclaughiin delibertly misteprssentad
himself a3 an smplovee of Defendant MERS {0 conceal his true smployemant status
and authorily o assign, it clear viclkation of NEVADA law AB 284 (NRS 107.080),

Thergfore, Defendants GMAQ MORTGAGE, LLT and OOWEN LOAN BERVICING,

%t

LLE do not have the reguinite fifle, p@#@{:&@d seourily intsrest andfor standing ©
procesd in & foraciosure; andior they are nat the real party in interasy, of agent of
povdnes of the resl party &y interest, with regard {o any action ®ken or 0 be faken
against the Property.

On or shoul AUGUST 28, 2008 (hersinafler referrad fo as "Closing Dateh)
DANIEL and YULIANA MEDELES Dormowers) enfersd inlo a consumer orodit

COMPLAINT




12-12020-mg  Doc 8594 *Fiied 02108118 "Entered 02/08/16 1T00:38" Main Document
Pg 16 of 58

transaction with Defendant USALK FEDERAL SAVINGS BANEK by obleining 8
F245,780.00 morlgags kan seswed by the borrowers’ principal residence, {(Subjent
Propariyl. A Deed of Trust on the Properdy in favoer of Defendant USAA FEDERAL

4 HSAVINGS BANK secured this Promissory Note. The borrowsrs are algo third party

3.

vs

§ Hintended beneficiaries, under the ferms of the PBA
& Furtharmore, Defendants, and each of them, {alled o secure  writlen

.

authorization from the borrowsrs (DANIEL and YULIANA MEDELES) o changs the

o)

wms of the Prosmissory Note, by fractionalizing the Promigsory Notg and conveasting €

9 Hints 2 series of sscurity certificates. i\i@f%*;mg wiitten in the Promissory Note andfor
1 HDead of Trust permits this fractionalization; thersfore, this change substantively
1 i gfected the nature and ferms of the Pramissory Note, requiring the borrowars written
1 authorization in order (o sffectuate this changs in the Promissory Note andfor Deed of
12§ Trust and be enforceable undsy thelr respactive terms and conditions.

X

This loan was sscwitized, with the Fromissory Nole nol being properly

15 Uwansferrad to Defendant, GINME MAE, mr;ng as the Trustee for the TRUST 200670
16 U Trust holding the borrowsrs’ Promissory Note. Documents filed with the SEC by the

3T securitication paricipants aflegedly dlaim that the Promissory Note and Deed of Trust
18 Hat issue in this case were sold, transferred and securitized by Defendants, with othsey
5 iloans and morgagss, with an agoregates principal balance of approximately
<4 HR245,760.00 into the TRUST 200870 Trust, which I8 & Common Law Trust formed
<1 Hpursuant o New York law. A detsiled description of the mongage loans which fiwm the
22 UHTRUST 2008-70 Trust is ingludded inn Form 43485 (“the Prospectus”), which has been

23 {duly fed with the SEC and which can be accassed through the shove mentionad
24 Hpotnate.
ENS An expert, certified, forgnsic audit of the MEDELES {(bomrowsrs) loan

26 Hdoouments ravesls that the Promissory Note was required to at least go through

27 likis assignment chain of key parties before it reached the REMIC trusies it was
28 {destined for

(-
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The PSA rsguires that the Promissory Note andfor Dead of Trust have o be
mdorsed and assigned, or Yanslerred, respectively, to the Trust and exscuded by
ruittiple intervening parties in the shove chain of sesignment, before It reached the
REMIC Trustes,

CIANIEL and YULIANA MEDELES {horrowers) executed 3 series of documents,
including but not Hmited o & Promissory Note and Deed of Trust securing the
Froperty in the amount of the Promissory Note, The original bansficiary and nomines
under the Dead of Trust was Defendant MERSD.

Plantiff s informed and bellevas, and thereon alleges, that the purchase loan
on the Poperty, the dedt or obligation svidennsd by the Promissory Note and the
Dead of Trust sxeculad by the bhorrowers In favour of the onigingl lender angd uther
Defendants, regarding the Propeary, was not propeyly assigned andior transterred to
Defandant GINNIE MAE as Trustee of the TRUST 2008-70 Trust, operating the
poclad morigage fnds o REMIC Trust in ancordancs with the PSA andfor NEVADA
law, 10 the entities making and receiving the purporisd assignments o this Trust,

From 1888 wdil the financial crash of 2008-2008, over 80 milfon homs ioans
whare sold by originating lender banks 10 nvestiment banks © be senwritivad n a
complex sarias of bilions of ransactons, The borrower’s home foan was ane of the 80
miion notes that were securilived,

Seowritization I8 the process whereby muwtgage loane are tumed iifo seourities,
or honds, and sold o invesiors by Wall Street and other firms. The puwrpose is o
provide a largs supply of money ko lenders for orginating loans, and o provide
invesiments o bond holders, which wers expected o be relfatively safe. The grocedure

for selling of the bbans was 1o oreate a situation whereby certain tax laws known as the
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Real Estate Morigage hvestiment Conduit (herainafter "REMICT} Act were abservad,
and whareby the issuing Entities snd the Landers would e protected from either entity
going info hanlyuploy. In order {0 achisve the desired “hankruploy remoleness.”
npumernus True Sales” of the lhang had o ocour, i whish loans werg suld and
fransferred o the different partiss {o the seciilization.

How a particular morigage ban ended up being transferred to a REMIC TRUGT
in the secwitization process v gowverned by a contract known as a Pooling and
Servicing Agreemant ('F8A"T. The PSA 3 & Trust Agresment required o be filed
under penalty of periiny with the Uniled Siates Ssowrities and Exchangs Commission
{'SECT and which, aimg with ancthsr documant, the Morlgage Loan Purchagse
Agresment {"MLPAT, s the operative securitization document created by the finance
and secuwritization induskry 1 memurialize securiization trargactions, Flaintiffs PSA

raguirad at miniimum this chain of title

& "“True Sal” of the lnan would ba a crcumsiancs wharshy one party cwnad the

Note and then sold it o another party. An offer waould baomade, gacepiad and
compansation given to the “seiler” in refurn i the Note, The Notes would be
fransfarrsd, and the Desds of Trust assigned 0 the buyers of the Note, with an
Assignmaent made svery stap of the way, and, firthermore, each Note would be
ndorsed {0 the next party by the previous assignse of recurd,
iy owder for the Trustes of the Securitized REMIC Trust to have a valid and
anforceable securad claim against PlaintiiT's Home, the Trustes must prove and oertify
o all parfies that, among other things regudred under the PSA;
a. There was a complate and unbroken chaln of indorsements and
transfers of the Note from and o sach party o the securitization

fransaction {which should be from the (&) Marlgage Originator to the (B

COMPLAINY
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Sponsor i the {C) Depositor 1o the () TrustiTrustes, and that all of
these Indorsements and tangfers werg completed prior o the Trust

glosing dates (see discussion below); and

o The Trustee of the Secwilized Trust had sctual physical possession of
the Note at that point in fime, when afl indorsements and assignments
had been completed, Abssnt such proot, Plaintiff alleges that the Trust
canngt demonsirate that # had perfected s securily inferss! in Plaintiff's
Homs that @ the sulject of this solion. Themfore, # the Defendanis, and
auch of them, did not hold and possass the Note on or bafors the clasing
date of the Trust herain, they are sstupped and preciuded from asserting

TN

any gecured or unsecurad claim in this cass.

‘},,‘\:‘
9

Plaintft is informed and bDeleves, and thereon alleges, tha! pursuant {o the

frms of the PBA the Morlgage wagm&%cr {i.e., the original lender harein) agreed &

&

wansfer angd indorse o the Trustes for the Sscuritized Trust without recourse,

)

including afl intervening transfers and assignmaents, aif of ds right titde and interest in
and o the mortgage lvan (Promissary Note) of DANIEL and YULIANA MEDELES
{horrowers) herein and &l othey morigags loans glentified in the PSA
Based upon ths fas‘@geéng, Plaintif s furthsy informed and belioves, snd
therson alleges, that the following deficiengies exisl, It the "Trug Ssle” and
saguritization proosss as 1o this Deed of Trust which renders inwvalid any sscurity
intarest in the mortgage, including, by not limited to
a. The splitting of separation of Blle, ownarship and interest in the Nuote and
Oeed of Trust of which the oviginal lender i3 the holdsr, owner and
baneficiary of salkt Desd of Trust;

b, When the loan was soid o sach intervening erdily, there weare no
Assigmments of the Deed of Trust to or froum any intervening snlity at the

ime of the sale. Therefora, *Trus Sales” could nat and did not socur

=
ke
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¢. The failure o assign and transfer the bensficial interest iy sawd Dead of
2 Trust to GINNIE MAE, in accordance with the PSA of the Defendanis, as
3 Seowritization Participants;

4

3 d, The falure {o indorse, assign and ransfer the Nole andier Deed of Trust
& o Defendant GINNIE MAE, as Trustes for TRUST 200870 Trust, i

accordance with the PS&;

) &. No Assignments of Bengficlary or Indorsaments of the Note 1o sach of
3¢ the intervening entities in the fransacton sver cocurred under NEVADA
b aw, which is conclusive proof that no true sales coourred as requived
12 under the PSA filed with the 8EC; and
13
4 { Defendants, and each of tham, violsted the partinent tarms of the P84,
i5
16 Plaintif alleges that the PRA raquires that each Promissory Note had to be

17 lindorsed, assignad, or transferred, respectively, to the Trust and executed by multiple
18 Hintervening parlies before i reached the Trust Here, neither the borrowers’ (DANIEL
19 Hand YULIANA MEDELES) Pramissory Note or the Ueed of Trust, were assignad o the
20 Sscuritized Trust by the closing date and nalther wers transferred or sxeculed n a

21 Hmanner consistent with the PBA. Therefore, under the PBA, any assignments of the

23 Deed of Trust beyond the specified closing date for the Trust arg void,

23 Plaintff further slleges that sven # the Dead of Trust had been transferred into
24 Hthe Trust by the closing date, the transaction is sl void as the Fromissory Note would
23 {inot have been fransferred according o the requiremenis of the PSA, since the FS8A

26 Hrenuies a complate and unbroken chain of ransfers/assignments fo and from each
27 Hirdsvvening party.

28 Plaintiff s iInformed and belleves, and thereon alleges, that the TRUST 2008-70
Trust had no officers of direclors and no continuing dulies other than o hold assetls

and to issus the ssvies of certificates of hvestment in s‘?‘zaﬁgaga backad secyrilies as

£z

desoribe the Prospscius identified hersin below. A detailse

{Zc
yf./
[N
(i
1453
o]
X,
iow
w
<3
]

4

"
o
%
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I imortgage loans which form the TRUST 2008-70 Trust is inoluded in Form 3484 ("the
2 HProspactus”), which has been duly filed with the SEC and which can be accessed
3 {through the below mentionsd footnote ®

4 Plaintif also slleges that the Promissory Nole was sscured by the Desd of
3 HTrust Plaintif alleges thet as of the date of the fling of this Complaint, the Dead of
O i Trust had not baen legally assignad {0 any other party or sntily,

7 Flaintiff is Informad and believes, that Defendant GINNIE MAE as Trustee of
8 Hihe TRUST 200870 Trust, alleges that i is the “holder and owne” of the Promissory
¥ {iNote and the beneficlary of the Dsed of Trust Howsver, the Promissory Mote and
11 Deed of Trust ideatily the morigages as Defendant MERS as nomines of the lender,
H HDefendant USAA FEDERAL BAVINGS BANK, and Fromissory Note holdsy as the
1 origing! lending Institution, Defendant USAA FEDERAL SAVINGS BANK or Morlgage
13 1 Originator. Documents state that the oviging! lendar sllegedly sold the morigage toan
14 o Defendant GINRNIE MAE as Trusiee of the REMIC TRUST 2008-70 Trust.

i3 Plaintiff further slleges that no documsnis or records can be produced that
15 {demonstrate that prior to the closing date for TRUST 2008-70 Trust, the Promissory
17 Wiy

Note was duly indursed, transferred and deliversd to TRUST 200870 Trust, including

<

ail intervening transfers, Nor can any documents or records be produced that

o
o

oo
O

demonsirate that prior o the closing dats, the Dead of Trusl was duly sssigneg,

b

fransferrad and deliverad o TRUST 2068-7¢ Trust, via the tustes Defendant GINNIE

21 HMAE, including all intervening transfers/assignmants.

22 Plaindiff further alleges that any doouments that purport o transfer any interast
23 Hin the Fromissory Note to TRUST 2008-7C Trust alter the Trust closing date are void

§ las a mattsr of law, pursuant 1o Naw York rust iaw and redevant portions of the PSA,
23 fMoreover, thars 18 no provision i sither the Promissory Note or Deed of Trust

26 {ithat permits the factionafization of the Promissory Note info secunty instruments.

27 {1 Such & substantive change i the terms of the Sromigsory Note would requirs the
28 Hborrowers (DANIEL and YULIANA MEDELES) exprass writlen consant, before thass

changses could ke sffect and be @nmi‘wabi&?. The Defendants, and sach of them,

hrtprdfiwww see. goe/ Arehivesfedgar/data/S LRG0T 1623 1807000567

COMPLAINT




Case 2:14-cv-00567-RCJ-PAL Document 1-1 Filed 04/14/14 Page 76 of 82
12-12020-mg Doc 9594 Filed 02/08/16 Entered 02/08/16 11:00:36 Main Document

Pg 22 of 58

P limade no attemp! to seoure such authorization from the borrowers angd have therefore

2 Hrandered the Fromissory Note void,
3 The MEDELES {Lorrawers) debl or obligation did not comply with New York
4 dgw, andior other laws and siattas, and, thug, do not constitute valid and enforceable

3 True Dales.” Any saourily interest in the ?-*mger‘:‘y was, thug, never g}&%&"}‘e{}*;&& The
fleged holdsr of the Promissory Naote, Defendant GINMIE MAE as Trustee of the

<
)]

ey
’23

ERIC TRUST 2008-70 Trust, i not the bengficiany of the Deed of Trust,

8 Fu’zh@.fmm, Defendants GMAD MORTGAGE, LLC angd OCOWEN LOAN
5 HSERVICING, LLD do not own the boarowers” {DANIEL and YULUIANS MEDELES)
U Fromissory Note and they do not have the requisiis title, perfacted securily interast or
i istanding o procesd in a foreciosure; andior they ars not the real parly in intavest, oy

1 agent or nomines of the real pardy in interest, with regard to any action tgken or 1o be
13 Haken against the Praperty.
14 Flaindff is also informed and belisves, and therson alleges that at all imes

15 Hherein mentionad, and any assignment of & Oeed of Trust without proper transfer of

ot
o

the obfigation that # securss iz & legal nullity (NRS 107,088},

17 in order for the Defendants, including the Trustes of the Becuritized REMIC

{8 “?s*usi: o have a valid and enfwrceable secured colaim  againgt Plaintiffs
0 HICHRISTOPHER MARTINEZ) Home, the parly clalming the right to forecloss must
20 orove and oentify to alf parties that, among othar things required under the PBA, NRS
21 107,088 and Article 3 of the Uniform Convnerdlal Code (NRS 1043101 - 3808)

22 3. There was g complele and unbroken chaln of indorsoments and
23 transfers of the Promissory Note from and o esch psrly o the
24 securitization tansastion {which should be from the (A} Morigsygs
23 Orighhatoy o the {(B) Sponsor o the (O} Depositor to the )
20 Ti‘u&if"fm&i&e, and that all of these indorzsements and transfers were
27 cormpiated prior to the Trust dlosing dates (see discussion balovw), and
28

L. The Trustes of the Securitized Trust had aclual physical possession of
the Mromissory Note at tha! point v Sme, when all indorsemeants ang

assignments had been completed. Absant such proof, Plantiif alleges

Retd
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that the Trust cenng! demonstrate thal # had perfected Hs securily
intersst in Flaintiff's Homs that is the subjsct of this action, Thergforg,
tha Defendants, and esch of them, did not hold and possass the
Promissory Note on or before the closing date of the Trust herein, thay

@ astopped and prechided from asserting any sectyed of unsacured

olalim in this case, through thelr agants or atherwise,

Plaintiff is informed and believes, and therson alleges, that pursuant o the
terms of the PRA. the Morigags Orgingtor {Le., the original lender harein} agread o
fransfer and indorss to e Trusles for the Securflized Trust withou! recourse,
including all intervering transfers and assignments, all of iis right, #tle and wlarast in
and to the morigage loan FPromissory Note) of DANIEL and YULIANA MEDELES
harain and all other morigage vans idantified in the PSA

Piaint i furthey informed and belleves, and thereon alleges, that the PSA
providas that the tansfers and assignmenis are absolule, were made for valuable
considaratia wit, in exchangs for the certificales dascribed in the P8A, and were
intended izy the parties o be 3 “hona Rde” or g "True Sale.” Since, ag allegad heveln
hedow, Trus Sales did not actually veowr, Plaintiff sleges that the Defendants ars
sstopred and preciuded from assacling any ssoured or unsecured oigim in this case.

Plaintif is further informed and believeas, and thereon sileges, that as a result of

oty

e PSA and other documents signed undss oath in relation therstn, the Mortgage

Qriginaior, sponsor and Depostor are estoppad fom claiming any indsrest in the

Promissory Note that is sllegedly seoured by the Dead of Trust on Plaintiffs Home
herssin,
Plairtil is informed and believes, and thereon alflsges, that the Promizsory Note

in this case and the other morigage loans identifiad In the PSA, ware never actually
transterred and detiverad by the Morgage Originator to the Sponsor or o the

Depositor nor from the Depositor 1o the Trustes for the Sscouritized Trust Plaintiff
further alleges, on informalion and belief, that the PSA hersin provides that the
Mortgage Files of the Morlgages wers 1o be deliverad fo TRUSBT 2000-70 Trust, which

Mortgage Files include the oriningl Deeds of Trust, herein.

CMPLAINT
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2

Rased upon the forsgoing, Flaintiif is further lormed and belleves, and
therson alleges, thet the following deficlencies exist It the "Trug Ssle” amd
sepuriization process as to the Promissory Note andior Dead of Trust which renders
invalid any secwrily interest in the Promissory Note andior Dead of Trust, including,
but not lmted o

a. The splitting or separation of Hfle, ownership and interes! in the
PFromissory Note and Deed of Trust of which the origing! lender i the

§
Folder, owner argd bensficiary of the DReed of Trust;

b, VWhen the loan was sold o sach inlsrvening entity, thers weme 1o

3

ggignments of the Deed of Trust to or from any lervening eolity at the

™

fime of the sale. Therefora, “Trus Ssleg™ could not and did not soour;

¢. The familure fo assign and fransfer the banaficial intarest in the Deed of
Trust o GINNE MAE as Trustee of the REMIC TRUST 200870 Trust in

acoordanne with the FPSA of the Defendamis, as Securitization

d. The faflure o indorse, assign and transfer the FPromissory Note andior
Dead of Trust v Defendant GINNIE MAE, as Trustee for TRURT 2008-
T8 Trust, n accurdancs with the P3BA and applicable New York law, NRS
7088 andior Asticle 8 of the Uniform Commeroial Code (NRS

1042101 - 3805y,

No Assignments of Benefiomy or indorsemants of the Promissory Note

o

fo sach of the inlervening entiting in the fransaction ever occurred wndsr
NEVADA faw {(NRS 107.088), which s conclusive proot thal no frus

sales coourred a8 requirsd undsr the PSA flad with the SEC; and

N

L3

COMPLAIRY




12-12¢

banod

[

-
Lk

o
i

£

Case 2:14-cv- 0567 RCJ-PAL Document 1-1 Filed 04/14/14 Page 79 of 82 .
20-mg Doc 9594 Filed 02/08/16 Entered 02/08/16 1 11°00:36" Main Document

Pg 25 of 58

{. Defendants, and aach of them, viclkated the tarms of the P&A, which the
borrowers (DANIEL and YULIANA MEDELED) are third party intended

heneliciaries thareot,

Plaintilf, thereforg, slfeges, upon hormalion and belind, that none of the parties
to the secwitization tansaction, nor any of the Defendants in this c3se, hold a
perfected and secwred claim in the Property; and that all Detendants ars estoppead and

praciuded from asserling an unseourad claim against Plaintdf's propsrty.

0, THE STANDARD FOR INJUNCTIVE RELIEF IS BATISFIED

Infunctive or declargtony rallef may be available o prevent an improper privale
sate of encumbered property on such grounds as that there is o sotual default
justifving the sale (Bisno v, Sax {1858, nd Dist) 175 Cal App 2d 714, 348 P&d 814),

~

,(

that the secured transaction s Neelf invalid (Dandels v, Willlams {1084} 138 Cal App 2d
310, 270 FP2d 5548}, that the requirements of mandatory medistion have heen violsted
{Holt v. Reg? Tr. Services Corp., 288 P.Ad 802, 808 (Nev. 33“?? g prima facie
showing of possible agenoy (Dixon v, Thalcher, 103 Nev, 414, 418 (Nev. 1887), or
that inadeguate notics of default was {.;évaf‘* (Luperting v, Carbahal {1873, 3rd Disl) 35

App 3d 742, 111 Cal Rptr 118} This refie? may also be avallable 1o resolve &
728

ﬁ
Eed
o
o0
&3
o
ot
0
it
gy %
&
nadh,
nd
e
™
A

Y
dizpute as o the amount of the defaull, More v, Qalkd
<. PREUIINARY INJUNCTION:

“An injunetion may be grantad in the following cases
1. Whaen i shall appear by the complaint hat the plaintff is entifed 1o the
refief demanded, and such relief or any part thereof consists in restraining the
ommission or sontinuance of the act complained of, sither for & limited period or
;:’:8{:&&-3‘{{;3%3;«.
3. Whean it shall appsar by the complaint or affidavit that the commission
or continuance of same act, during the lHtigation, would produce grest
irreparable infury o the plaintift

COMPLAINTY
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3 WWhen i shall appear, during the Hitoation, that the defendant is daing oy
threatsns, of is abowt to do, o is procwring or suffering 1 be done, some ot it
vinlation of the plaintiffs rights respeacting the sublect of the action, and tending to
render the ;L nand ineffectust”
Nov. Rey. Stal. Ann, § 33010 2011
“The standsrd for jssuing a permanent njunction & substantially the same a8

that applied to a8 request for weliminary injunclive refiel” ,aﬁ;‘c}ga v, Chen, 738 F.

Pald

Supp. 2d 1228, 1320 {0 Nev. 2010 "Flairglt seeking parmanant injunction mus

3

Hury; {2) remediss avallable at law,

demanstrate that (1) { has suffered ireparabls
guch as monetary damsges, are nadegugle o compensate for thet ury 8}

onsidering balance of hardships between piaintilf and defendant, remeady in squily is

<3

3.

wasranted; and {4} public intersst would not be digserved by permanent injunction.

K

N

{oifing eBav inc. v MercEwohangs, LU, B4T ULS, 388, 1308 S.C1 1837, 184 LEd.2d
841 20080, Moreover, a parly seaking an injunction must show that # is likely, rather
than simply possible, that he will succesd on the meriig. i at 1228

3. TEMPORARY RESTRAINING ORDRER:

"Temporary restraining orders arg govermned by the same standard applicable o
praliminary injuncions.” Quirogs v, Chen, 738 F. Supp. 3d 1226, 1328 (D Nev. 2010)

£ PLANTIFFS ARE LIKELY TO PREVAIL ON THE MERITS AT TRIAL.

The foreciosire sale andier any further transfer of ownership or sncumbrance
must b enjpingd becauss the evidence olicted demonsirates that Plaint will
sucoaed on the merils at trial Plaintifl has successiully afleged nine causas of action
sganst Defondants in this case, ncluding violations of TILA and RESPA: Fraud: Unfalr
and Daceptive Business Practice; Unconscionabiity; and Quist Title,

An golual controversy has grisen and now exists between plaintif and
defendants regarding thelr respactive rights and duties. Plaintiff contends that his note
and desd of ust whare not ransferred andfor assignad pursuant fo Piaintiis loan's
F8A andior Nevada Law, that defendants vinlated Federsd THA and RESFA jaws, a8
well as comimitted frawd in the Inducement and conceaiment at the initiation of the

foan. A judicial dedaration is necessary and appropriate at this me under all the

AR
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P

circumstances so that the Plainlif may delarming his rights and duties under the note

2 and deed of fusl, specifically,
At the very basis of Plaintiffs Complaint, based upon the facts oculiined hevein

4 Hand above, Plaintiff has sfleged and can demonsirate at sl thet Defendants breached
5 iithelr PSA contract and through misrepresentation ars about to foreciose on Plainti

& Hreal property, and that because of the secwritizalion procass Defendants and thel
pradecessors in intersst fatled o properly assign Plaintiffs Mortgage note and Deed of

§ 1 Trust according o siate law and the B8A govemning the origing! loan.

{ PRAYER

1 HWHEREFORE, plaindiff reguests judgment as follows:

i3

4 10A temporary restraining ordey, a preliminary injunclion, and g permanant
5 function, afl enjoining Defendants, Defendants’ agents, attormeys, and
6 raprasentatives, and all persons adting in concert or participating with them,
from seling, altempting to sall, or causing to be sold the property, aither under
18 the power of sale it the Deed of Trust or by foreclosure action, currently
9 scheduled for April 30, 2014 at 1000 AM, or at any other date andior ime;

24 2. A declaration by the cowrt that sale of the property 1o enforce the Deed of Trust
21 i improper in that Plaintif has reised a claim that the Defendant's do not legally
a2 old the Promissory Note or Deed of Trust andfor do not have ré‘gm o foraciose
23 on the sublact property;

24 3. Costs of sul;

23 4. Sanction the Defendant GMAC MORTGAGE, LLC in the amount of 310.000.0D
&6 for knowingly recording a frauduient Assignment of Deead of Trust and Slardery
&7 of Title,

2¥ 8. Sanction the Defendant THE COOPER CASTLE LAWFIRM, LLP in the amount

of $8,000.00 & recording the Notios of Default and Flection to Ssill, Notics of

Truglae's Sale withow! having the lsgal suthority {o do so, and for Slandsr of

COMPLAIRT




12-12(

(24} o fn g i S o L4

o
5

Case 2:14-cv-00567-RCJ-PAL Document 1-1 Filed 04/14/14 Page 82 of 82
20-mg Doc 9594 Filed 02/08/16 Entered 02/08/16 11:00:36 Main Document

Pg 28 of 58

£, Any further relief thet the court may deem just and squitabie.

B

Dated: March 31, 2014

f am the plaintff in this astion. | have read he forsgoing complaint and & is bue of my
own kriowledgs, except as ©o those mallers siated on informalion or balisf and as b

those mattars, | ballevs it 1o bhe frus.

| declare under penalty of perjury under the laws of the Slate of Nevads thal the

forsgoing is rus and correct.

Date of execytion: March 31, 2014

A
Plaintiff, pro per

NOTARY PUBLIC

o oo Reiress i M«\Q\\\\\\\Mﬁb\\ \i

Srpwiliariie .
R O

R \\\\wm\\\“\@*\\\\“‘“‘“\

\\\\\\\\SS\\'\\\\\\\\\Q\\NW\

e
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WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Nevada Bar No. 0050

R. Samuel Ehlers, Esq.

Nevada Bar No. 9313

5532 South Fort Apache Road, Suite 110

Las Vegas, NV 89148

(702) 475-7964; Fax: (702) 946-1345

sehlers@wrightlegal.net

Attorneys for Defendants GMAC Mortgage, LLC, Ocwen Loan Servicing, LLC, Mortgage

Llectronic Registration Systems, Inc and Governmental National Mortgage Association as
Trustee for Securitized Trust Ginnie Mae REMIC TRUST 2009-70

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

CHRISTOPHER MARTINEZ, Case No.: 14-cv-00567-RCJ-PAL

PlaintifT, pro se
VS.

GMAC MORTGAGE, LLC’S NOTICE

USAA FEDERAL SAVINGS BANK; OF BANKRUPTCY FILING AND

GOVERNMENTAL NATIONAL MORTAGE| ENTRY OF CONFIRMATION ORDER

ASSOCIATION AS TRUSTEE FFOR
SECURITIZED TRUST GINNIE MAE
REMIC TRUST 2009-70; OCWEN LOAN
SERVICING, LLC; MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,
AKA “MERS”; GMAC MORTGAGE, LLC;
THE COOPER CASTLE LAW FIRM, LLP;
AND DOES 1 THROUGH 100, INCLUSIVE,

Defendant(s)

GMAC MORTGAGE, LLC’S NOTICE OF
BANKRUPTCY FILING AND ENTRY OF CONFIRMATION ORDER

Defendant GMAC Mortgage, LLC by and through its undersigned counsel, respectfully

submits this Notice of Bankruptey and Entry of Confirmation Order, and states as follows:

On May 14, 2012 (the “Petition Date™), Residential Capital, LL.C and certain of its direct
and indirect subsidiaries, including GMAC Mortgage, LLC (“GMACM"), and collectively, (the

“Debtors™), filed voluntary petitions for relief under Chapter 11 of the Bankruptcy Code (the

Page 1 of 7
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“Bankrupicy Filing”) in the United States Bankruptcy Court for the Southern District of New

York, One Bowling Green, New York, NY 10004-1408 (the “Bankruptcy Court™). The Debtors’
Chapter 11 cases are being jointly administered, indexed at case number 12-12020 (MG).

As a result of the Bankruptcy Filing, on the Petition Date, the protections of the
automatic stay codified in section 362(a) of the Bankruptcy Code arose with regard 1o thel
Debtors. Section 362(a), among other things, operates as an automatic stay of: (i) “the
commencement or continuation, including the issuance or employment of process, of a judicial
administrative, or other action or proceeding” against the Chapter 11 Debtors that was or could
have been commenced before the Petition Date (11 U.S.C. § 362(a)(1)); (ii) any act to create,
perfect, or enforce against property of the Debtors any lien to the extent that such lien secures a
claim that arose prior to the Petition Date (11 U.S.C. § 362(a)}(3)); (iii) acts to “collect, assess, or
recover a claim” against the Debtors arising prior to the Petition Date (11 U.S.C. § 362(a)(6));
and (1v) the setofl ol any debt owing 1o the Deblors ihai arose before the Petition Date (11 U.S.C.
§ 362(a)(7)).

To the extent the prosecution of any claims asserted in the above-referenced proceeding
are noi enjoined by Section 362(a) of the Bankruptcy Code, Section 362(a)(3) nonetheless stays
any act 1o obtain possession of property of the estate or of property from the estate, or to exercise
control over property of the estate. Moreover, Section 362(a)(4) stays any act to create, perlect
or enforce any lien against property of the estate, Accordingly, while a party may seek to
liquidate a cause of action that is not otherwise subject to the automatic stay of Section 362(a).
such party is stayed from attempting to collect from the Debtors’ estate on account of such claim,
as any collection attempt would be an act to obtain possession of estate property under Section

362(a)(3).

Page 2 of 7




12-12

R = T Y T

™ [ ] [Ro] [\ [\ b (=] ™~ i —_ — — bt p— — y— —t —
cO i | (@)Y (W] EEY L [\ — ] \O oo ~J O |91 =N L 3®] et o

ey 1Dany IBIE6 7-RIB3-D20S/M6 cubrter @ 0 HlS 18510600136 agdatdd@zument
Pg 32 of 58

On July 13, 2012, the Bankrupicy Court entered a final supplemental order granting,
among other things, the Debtors’ motion for imited relief {rom the automatic stay to permit non-
Debtor parties in foreclosure and eviction proceedings, borrower bankruptcy cases and titlg
disputes to continue to assert and prosecute certain defenses, claims and counter-claimsg

[Bankruptey Docket No. 774]' (the “Final Supplemental Order”). The relief granted by the Final

Supplemental Servicing Order remains in {ull force and effect and Paragraphs 14, 15, 16 and 17
of the Final Supplemental Order identify the categories of defenses, claims and counter-claimg

for which the antomatic stay has been modified (the “Permitted Claims™).

As set forth in the Final Supplemental Order, Permiited Claims are those asserted by a
borrower, mortgagor, or lenholder that relate “exclusively to the property that is the subject of
the loan owned or serviced by a Debtor for the purposes of defending, unwinding, or otherwise
enjoining or precluding any foreclosure, whether in a Judicial State or a Non-Judicial State, o1
eviction proceeding...” (Exh. A, 9 14(a)). Claims for monetary reliel of any kind or nature and
claims “for relief that if granted, would not terminate or preclude the prosecution and completion
of a foreclosure or eviction™ are not Permitted Claims. (/d., § 14(b)). Accordingly, the claims
asserted in this matter by Plaintiff may proceed, however, Plaintiff is prohibited from collecting]
or otherwise enforcing in any way any monetary award against the GMACM or any property of
the Debtors’ bankruptcy estate, should Plaintiff be awarded monetary reliel. Plaintiff, in such a
situation, be required to file a claim and/or relevant pleading in the Debtors’ bankruptcy case
pending in the United States Bankruptcy Court for the Southern District of New York, case no.
12-12020, should Plaintiff seek to enforce such monetary award against the GMACM.

On August 29, 2012, the Bankruptcy Court entered an order, among other things,

establishing a deadline and procedures for filing of proofs of claim and approving the form and

' Copies of bankruptcy documents referenced herein may be obtained at no charge at http:/www.kcelle. net/rescap
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manner of notice thereof [Docket No. 1309} (the “Bar Date Order”). Paragraph 11 of the Bar

Date Order requires that any party asserting a claim against one of the Debtors must file a claim
in the Debtors’ bankruptcy cases to preserve the claims against GMACM on or before Novembet]
9, 2012, and subsequently extended by the Bankruptcy Court until November 16, 2012 (**Claimsg
Bar Date™). A party that fails to file a proof of claim is “forever barred, estopped and enjoined
from asserting such claim against the Debtors. . . .” (Bar Date Order, 4 11.) Plaintiff did not filg
a proof of claim pursuant to the Bar Date Order.

On December 11, 2013, the Bankruptcy Court entered an order, among other things,
confirming the Debtors’ Chapter 11 plan [Bankruptcy Docket No. 6065] (the “Confirmation
Order”). A copy of the Chapter 11 plan is annexed to the Confirmation Order as Appendix 1
(the “Plan™).

Paragraph 42 of the Confirmation Order and Article IX.K of the Plan, titled “Satisfaction
and Release of Claims and Equity Interests,” gives [urther effect (o the Bar Date Order and
provides as follows:

The rights afforded herein and the treatment of all Claims and Equity Interests

herein shall be in exchange for and in complete satisfaction and release of all

Claims of any nature whatsoever, including any interest accrued on such claims

from and after the Petition Date, against the Debtors, the Liquidating Trust, or any

of their respective assels or properties arising prior to the Effective Date. Except
as otherwise expressly specified in the Plan, after the Effective Date, any holder
of such Claim or Equity Interest shall be precluded from asserting against the

Debtors, the Liquidating Trust, or any of their respective assets or properties, any

other or further Claim based upon any document, instrument, act, omission,

transaction, or other activity or any kind or nature that occurred before the entry
of the Confirmation Order.

Moreover, Section G of Paragraph 40 of the Confirmation Order and Article IX.1 of Plan

contarn an “Injunction” provision that, among other things, enjoins all parties from commencing

Page 4 of 7
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¢ ller continuing any action or other proceeding that is released or satisfied under the Plan and
2 || provides as follows:
3 Except as otherwise provided in the Plan or this Order and in accordance with
4 Article IX.E of the Plan, all Entities, including Investors, who have held, hold or
may hold Claims, Equity Interests, Causes of Action or labilities that constitute
5 Released Claims,” are permanently enjoined and precluded, from and after the
Effective Date of the Plan, from: (a) commencing or continuing in any manner or
6 action or other proceeding of any kind against any Released Party whether
7 directly, derivatively or otherwise, on account of or in connection with or with
respect to any Released Claims; (b) enforcing, attaching, collecting or recovering
8 by any manner or means any judgment, award, decree or order against any
Released Party on account of or in connection with or with respect to any
9 Released Claims; (c) creating, perfecting or enforcing any lien (other than any
10 charging lien of a trustee under its respective indenture), claim or encumbrance of
any kind against any Released Party on account of or in connection with or with
11 respect to any Released Claims; (d) asserting any right to setotf, subrogation or
recoupment of any kind against any obligation due from any Released Party on
12 account of or in connection with or with respect io any Released Claims unless
13 such holder has filed a motion requesting the right to perform such setoff on or
before the Confirmation Date, and notwithstanding any indication in a Proof of
14 Claim or Equity Interest or otherwise that such holder asserts, has or intends to
preserve any right of setoff pursuant to section 553 of the Bankruptey Code or
15 otherwise; {¢) commencing or coniinuing in any manner or aciion or other
16 proceeding of any kind against any Released Party on account of or in connection
with or with respect 1o any Released Claims; and (f) seeking reliel or collecting
17 judgmenis on an Investor-related securities claim in a manner that fails to
18 conform with the terms of the judgment reduction provision set forth in the Plan
and the Confirmation Order; provided, that nothing contained in the Plan shall be
19 construed to prevent any entity from objecting to claims or defending against
claims objections or collection actions whether by asserting a right of setoff or
20 otherwise to the extent permitted by law. Such injunction shall extend io the
71 successors of the Liquidating Trust, if any, and to their respective properties and
interests in property. Any person injured by any willful violation of this injunction
22 shall be entitled to recover actual damages, including costs and attorneys’ fees
and, in appropriate circumstances, may recover punitive damages from the willful
23 violator.
24 i, . . . e
For the avoidance of doubt, nothing in Article IX.E of the Plan shall expand or
25 limit the application of Article IX.I of the Plan to Claims, Equity Interests, Causes
y of Action or Habilities against the Debtors or the Liquidating Trust.
27
28 ||> A “"Released Claim” includes those Claims, Equity Interests, Causes of Action or liabilities that have
been discharged, terminated, or satisfied pursuant to the terms of the Plan.
Page 5of 7
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Accordingly, with respect to any monetary award Plaintiff may be awarded tin the
pending matter, Plaintiff has not filed a claim prior to the Claims Bar Date and is now time-
barred [rom doing so pursuant to the Bar Date Order, and Plaintiff did not file any other relevan;
pleading in the Debtors’ bankruptcy case prior to the Effective Date. As of the Effective Date,
any claims not properly asserted in the Bankruptcy Cowrt against GMACM were discharged
pursuant to the Plan. Due to the absence of a timely-filed claim, and in accordance with the Barn
Date Order, the Plan, and the “Injunction™ provision of the Confirmation Order and Plan, the
prosecution of any and all monetary claims asserted against GMACM are permanently enjoined,
and therefore are void, prohibited and forever barred from being asserted against GMACM.

g
Respectfully submitted 111is£ day of May, 2014.

-

WRIGHT, FINLAY,

Y _
R. Salﬁdé’ﬁmelﬁrﬁgl.

Nevada Bar No. 9313

5532 South Fort Apache Road, Suite 110

Las Vegas, NV 89148

Attorneys for Defendants GMAC Mortgage, LLC,
Ocwen Loan Servicing, LLC, Mortgage Electronic
Registration Systems, Inc and Governmental
National Mortgage Association as Trustee for
Securitized Trust Ginnie Mae REMIC TRUST
2009-70

AIC LLP

T
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, and LLP;

that service of the foregoing GMAC MORTGAGE, L1.C’S NOTICE OF BANKRUPTCY

FILING AND ENTRY OF CONFIRMATION ORDER was made on the (__ day of May,
2014, to all parties and counsel as identified on the Court-generated Notice of Electronic Filing
and by depositing a true copy of same in the United States Mail, at Las Vegas, Nevada,

addressed as follows:

Christopher Martinez

848 N. Rainbow Blvd., #240
L.as Vegas, NV 89107

Pro se

Janet L. Rosales, Esq.

Kolesar and Leatham

400 S. Rampart Boulevard, Suite 400
L.as Vegas, NV 89145

Atrorney for USAA Federal Savings Bank

Ashley G. Hanks, Esq.

The Castle Law Group, LLP

5275 South Durango Drive

Las Vegas, NV 789117

Attorney for The Cooper Castle Law Firm, LLP

(\,&/\/\/\/\/

An Employee of WRIGHT, FINLAY & ZAK, LLP
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Exhibit 1

Exhibit 1

Exhibit 1
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

CHRISTOPHER MARTINEZ,

Plaintiff,
Case No.: 2:14-cv-00567-RCJ-PAL

VS.

USAA FEDERAL SAVINGS BANK et al., ORDER

Defendants.

N N N N e e e e e e e

This case arises out of the foreclosure of the mortgage of non-parties, from whom
Plaintiff received a quit claim deed. Pending before the Court are three Motions to Dismiss
(ECF Nos. 11, 13, 20). For the reasons given herein, the Court grants the motions.

. FACTS AND PROCEDURAL HISTORY

Non-parties Daniel and Yuliana Melendes (collectively, “Borrowers™) gave lender USAA
Federal Savings Bank (“USAA”) a promissory note in the amount of $245,760 (the “Note”) and,
as security therefor, a deed of trust (the “DOT”) against real property at 6408 Sea Swallow St.,
North Las Vegas, NV 89084 (the “Property”). (See DOT 1-3, July 28, 2009, ECF No. 13-1).
Non-party Michael J. Broker was the trustee, and Mortgage Electronic Registration Systems, Inc.
(“MERS”) was the lender’s nominee and the beneficiary of the DOT. (See id. 2). MERS later

simultaneously assigned USAA’s interest in the Note and its own interest in the DOT to GMAC

1of5
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Mortgage, LLC (“GMAC”). (See Assignment, Jan. 4, 2011, ECF No. 13-2). The assignment of
the Note and DOT to a common holder cured the initial split in the mortgage created in the DOT.
See Edelstein v. Bank of N.Y. Mellon, 286 P.3d 249, 258-60 (Nev. 2012). GMAC then
substituted Cooper Castle Law Firm, LLP (“CCLF”) as trustee. (See Substitution, June 24, 2013,
ECF No. 13-3). CCLF then filed a Notice of Default (the “NOD”) and accompanying Affidavit
of Authority (the “AA’) based upon Borrowers’ default since August 2010. (See NOD & AA,
Aug. 7, 2013, ECF No. 13-4). The Deputy Director of the State of Nevada Foreclosure
Mediation Program (“FMP”) certified that the program did not apply to the Property. (See
Certificate, Dec. 26, 2013, ECF No. 13-5). CCLF noticed a trustee’s sale for March 26, 2014.
(See Notice of Sale, Feb. 25, 2014, ECF No. 13-6).

After their default but before the NOD issued, Borrowers had given non-party Equity
Housing LLC a quitclaim deed to the Property, (see Deed, Feb. 14, 2011, ECF No. 13-7), and
Equity Housing LLC had subsequently given Plaintiff a quitclaim deed to the Property, (see
Deed, May 3, 2013, ECF No. 13-10).

Plaintiff filed the present suit in state court less than a week prior to the scheduled
trustee’s sale, and the state court preliminarily enjoined the sale. Defendants removed and have
moved to dismiss.

1. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the
claim showing that the pleader is entitled to relief” in order to “give the defendant fair notice of
what the . . . claim is and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court dismiss a cause of action

that fails to state a claim upon which relief can be granted. A motion to dismiss under Rule

20f5
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12(b)(6) tests the complaint’s sufficiency. See N. Star Int’l v. Ariz. Corp. Comm’n, 720
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6) for
failure to state a claim, dismissal is appropriate only when the complaint does not give the
defendant fair notice of a legally cognizable claim and the grounds on which it rests. See Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state a claim, the court will take all material allegations as true and construe them in
the light most favorable to the plaintiff. See NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept as true allegations that are merely
conclusory, unwarranted deductions of fact, or unreasonable inferences. See Sprewell v. Golden
State Warriors, 266 F.3d 979, 988 (9th Cir. 2001). A formulaic recitation of a cause of action
with conclusory allegations is not sufficient; a plaintiff must plead facts pertaining to his own
case making a violation plausible, not just possible. Ashcroft v. Igbal, 556 U.S. 662, 677-79
(2009) (citing Twombly, 550 U.S. at 556) (“A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.”). In other words, under the modern interpretation of Rule
8(a), a plaintiff must not only specify or imply a cognizable legal theory (Conley review), but
also must plead the facts of his own case so that the court can determine whether the plaintiff has
any plausible basis for relief under the legal theory he has specified or implied, assuming the
facts are as he alleges (Twombly-lgbal review).

“Generally, a district court may not consider any material beyond the pleadings in ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismiss.” Hal Roach Studios, Inc. v. Richard Feiner

& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
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whose contents are alleged in a complaint and whose authenticity no party questions, but which
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6)
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Rule
of Evidence 201, a court may take judicial notice of “matters of public record.” Mack v. S. Bay
Beer Distribs., Inc., 798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court
considers materials outside of the pleadings, the motion to dismiss is converted into a motion for
summary judgment. See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir.
2001).
I,  ANALYSIS

The Court grants the motions. A quitclaim deed is simply a waiver of the grantor’s right
to claim superior title to the grantee. It does not vest in the grantee any title that the grantor does
not possess. It certainly does not affect any third-party liens against the property. Plaintiff
makes no allegations plausibly indicating that the foreclosure is not statutorily proper. The Court
rejects Plaintiff’s show-me-the-note and securitization-type arguments, as it has rejected those
arguments in the past. The public records adduced prove Defendants’ right to foreclose. Next,
the claim for intentional infliction of emotional distress cannot be based on a proper foreclosure,
which is not extreme and outrageous, and the TILA and RESPA claims fail because Plaintiff is
not the borrower and therefore has no standing to bring those claims. See Correa v. BAC Home
Loans Servicing LP, 853 F. Supp. 2d 1203 (M.D. Fla. 2012).
1
1

I
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CONCLUSION
IT ISHEREBY ORDERED that the Motions to Dismiss (ECF Nos. 11, 13, 20) are
GRANTED, and any injunctions in place against the sale of the property are LIFTED.
IT IS FURTHER ORDERED that the Clerk shall enter judgment and close the case.

IT IS SO ORDERED.

Dated this 16th day of June, 2014.

50f5




12-12020-mg Doc 9594 Filed 02/08/16 Entered 02/08/16 11:00:36 Main Document
Pg 45 of 58

EXHIBIT 2-A




O O 1 O O W N -

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

5 Z)IQ-mgOlBER:—GE@-CWiIeDdIQ/G&’ﬂBZSEWG@UZQBMIG P RO 26laiRddecdnets

Pg 46 of 58 FiLt

MARILYN S. LAWRENCE
5362 W.OLYMPIC BLVD #1
LOS ANGELES, CALIFORNIA 90036
TELEPHONE (323) 933-1349
PRO SE for PLAINTIFF
(323) 73 3-1549

UNITED STATES DISTRICT COURT FOR THE
CENTRAL DISTRICT OF CALIFORNIA - WESTERN DIVISION

N
MARILYN S. LAWRENCE CA NO. CV12-132Z CAS {CWX)
HONORABLE: CHRISTINA A. SYNDER

First

PLAINITIFF AMENDANT COMPLAINT
BREACH, MISREPESENTATION
FRAUD, USURY,DAMAGES
REQUESTING JURY TRIAL

DANIEL SADEK, QUICK LOAN FUNDING
OCWEN LOAN SERVICING LLC: (MERS)
MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, LLC dba ETS SERVICE, LLC;
LLEANNA PERTERSON: DOES 1 through 50,
Inclusive:

DEFENDANTS
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1 INTRODUCTION

2

3 PLAINTIFF MARILYN S. LAWRENCE alleges that Defendants Daniel Sedek,
4 dba Quiet Loan Funding and all named employers and agents and their
5 Alleged Successors Ocwen Loan Servicing, Morigage  Electronic

Registrafion Systems, (MERS); Executive tustee Service, LLC dba EITS
6 service, LLC: LLleanna Peterson,; Does 1through 50. Defendanis have
7 unlawfully shared in servicing, concedling, and scheming in fraudulent
8 Predatory Mortigage Lending and transactions. Defendants license
Il were suspended in May of 2002 through Jan. 2008 See (Exhibit A} License
10 }| suspended. Defendants Unlawfully conducted business without legal ‘
11 || authority. Unlawfully conducted and engaged in a predatory loan with
12 || the Plainfiff in May 2006, unlawfully submitted false and fraudulent claims
13 and forged statements causing ireparable harm to Plaintiff.
14
First cause of Actlion Breach
15 _ 1. PLAINTIFF MARILYN S. LAWRENCE believes and dlleges that the
16 Defendants unlawfully breach their Fiduciary duty fo disclose material
17 || tacts. The PLAINTIFF relied and acted upon the duty and responsibility of
18 || the Defendants to perform their own diigence to determine if the
19 || borrower is being placed in a loan that is Legal and Properly disclosed
20 1| and affordable.
21 2. The Defendants placed the Plaintiff in a loan that the borower
22 could not afford to repay given plaintiffs’ Loan data history and income
23 given to the Defendanfs. The Defendants  Unlawfully Schemed
24 concealed and practiced Predatory lending knowing that the plaintiff
would default. The Plaintiff is seeking damages for imeparable lost of

25 home. RELIEF MONEY Demanded In COMPLAINT $750,000.

26

27

28
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SECOND CAUSE OF ACTION FRAUD

3. The Plaintiff believes and alleges that the Defendants willfully and
unlawfully induce the PLAINTIFF, with the intent to defraud the plainfiff into
a $229,000.00 morigage fransaction that could not meet normal
underwriting standards for residential mortgage, with an income of only
$1500 a month.

4. The Defendants unlawfully breach their Fiduciary duty to place the
Plaintiff in a loan that the plaintiff could not afford to repay by uﬁldwfu"y
inflating the Real property value of the Plaintiff home to $455,000 which
the Plaintiff relied upon. Then the Defendants continue in unlawful
schemes and fraud by Inflating the Plaintiff Income to $6200 a month To
Proceed with a Predatory loan that they knew the Plaintiff could not
qualify for and knowing that plaintiff would default. SEE (Exhibit B) Loan
App. Falsely Stated. 4 pages.

5. The Plaintiff believes and alleges that the Defendants unlawfully set
out to intentionally defraud and misrepresent appraised fair market value
of the Plaintiff Home for personal gain. Plaintiff was a Divorcee, A Foster
parent of one child and Disable. My income was $950 to $1500 a month.
My morlgage payment was only $600 a month. See (Exhibit C) Leter
Foster Parent. '

6. Plaintiff is informed and believes that the Defendants have
unlawfully schemed and intentional defrauded the plaintiff for improper
use of plaintiff's identity fo extort $20,000.00 in Plaintiff name in addition fo
excessive escrow fees of over $13,000.00 negligent and /or intentional

Fraudulent misrepresentation. See (Exhibit D,& E )Settlement Statement.
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1 7. The Defendants and all employed parficipants including The Allege
2 || Successors (MERS) Ocwen Loan Servicing and Does 1 - 50 have unlawfully
3 participated in this Secularization of concealment of uniawful Schemes to
4 defraud.

5

FRAUDULENT MISREPRESENTATION THIRD CAUSE OF ACTION

6 8. The Defendants Unlawfully breach their fiduciary duty to disclose

7 facts that would have presumably influence the Plainfiff to act. Failure to

8 do so would give rise to a tort cause of action . The non-disclosure or

9 Silence my be deemed a Misrepresentation.
10 9. The Defendants Uniawfully violated their duly to the borrower and
11 such of an act of deception would be considered fraud on the Plaintiff
12 and predatory lending practices.
13 10. The Defendants unlawfully Misrepresentation by failing to disclose
14 material facts put Plaintiff in (harms) way. The Defendants unlawful

fraudulent practices conceals facts of borrower obligation, and income,
15 and Defendant making a loan that the Plaintiff could not afford to pay
16 back, inflating both the value of Real Property and inflating bomrowers
17 income. Please See(Exhibit B) Unlawful Intentional Misrepresentation.
18 11. The Unlawful intentional Misrepresentation of the Defendants is
19 fraud in the inducement, fraud in the executfion, Usury and breach.
20 FOURTH CAUSE OF ACTION USURY
21 12. The Defendants have unlawfully used plaintiff identity for personal
22 gain. The Plaintiff income could never meet normal underwriting standard
23 To pracfice predatory lending, and unlawfully outright extort $20,000.
Plaintiff only leam of all the Fraudulent conduct of the Defendant In
24 September 2010 when | was advised to get a forensic Audit. See (Exhibit
25 F&G) Underwriting Summary 3 pages and Home Loan Applicant Credit
26 Score 2 pages.
27
28
4,
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1 Conclusion
2 The Plaintiff leamed of The Defendants Does 1- 50 Unlawful conduct
3 around September 2010. | was advised fo get a forensic Audit. | have
4 requested the Defendanis to make good of their Unlawful violations
5 menfion above with no success. See(Exhibit H) 7 pages. To The
6 Defendants seeking relief. Letter 1 dated Oclober 52010 , Feb.24,2011
7 Mar4, 2011, May 18, 2011, Aug. 19, 2011 Oct. 18, 2011. Please See Last
g (Exhibit | & J). Mortgage Note before Predatory and Borrower Summary.
? CLAIMS FOR RELIEF

10 (1). Return Property clear Title 1o the Properly and any money made

11 including all payment made plus Interest.

12 (2). Termination of the mortgage and security interest in the property the

13 subject of the mortgage loan documents created in the transaction.

14 (3). Relinguishment of the right to retain any proceeds . Clear Credit and

15 any outstanding fees pertaining to this mortgage loan.

61 (4). Actual damages in an amount to be determined at a trial by JURY

17 including attomey fees IF NOT RESOLVED

18 MARILYN S. LAWRENCE

19

20 SINCERELY

21 AV lifte fr dettbeccd

22 4 724 2er]

23

24

25

26

27

28
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EXHIBIT 2-B
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SUZANNE M. HANKINS (State Bar No. 157837)
YARON SHAHAM (State Bar No. 217192)
s(@severson.com
gE ERSON & WERSON
A Professional Corporation
19100 Von Karman Ave., Suite 700
Irvine, CA 92612
Telephone:(949) 442-7110
Facsimile: (949) 442-7118
JOHN B. SULLIVAN g‘;tate Bar No. 96742)
SEVERSON & WERSON
A Professional Corporation
One Embarcadero Center, Suite 2600
San Francisco, CA 94111
Telephone:(415) 398-3344
Facsimile: (415) 956-0439
Attorneys for Defendants
EXECUTIVE TRUSTEE
SERVICES, LLC dba ETS
SERVICES, LLC and ILEANNA
PETERSON (erroneously sued as
Lleanna Peterson)
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
MARILYN LAWRENCE, an Case No.: 2:12-cv-01372-CAS-CW
individual, Hon. Christina A. Snyder
Ctrm No. 5 — 2nd Floor
Plaintiff,
DEFENDANT EXECUTIVE
Vs. TRUSTEE SERVICES, LLC DBA
ETS SERVICES, LLC’S NOTICE
DANIEL SADEK; QUICK LOAN OF BANKRUPTCY STAY AND
FUNDING; OCWEN LOAN SUGGESTION OF AUTOMATIC
SERVICING, LLC; (MERS STAY IN RESPONSE TO
MORTGAGE ELECTRONIC PLAINTIFF’S FIRST AMENDED
REGISTRATION SYSTEMS, LLC COMPLAINT
DBA ETS SERVICES, LLC;
LLEANNA PETERSON; DOES 1
THROUGH 50, INCLUSIVE,
Defendants.

24064.1270/2806578.1

Notice of Bankruptcy Stay
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TO THE HONORABLE COURT, PLAINTIFF, AND ALL OTHER
INTERESTED PARTIES:

Defendant Executive Trustee Services, LLC dba ETS Services, LLC (“ETS”
or “Defendant”), by and through its undersigned counsel, in accordance and
consistent with section 362(a) of the United States Bankruptcy Code, 11 U.S.C. §§
101 et seq. (the “Bankruptcy Code”), hereby respectfully submits this Notice of

Bankruptcy and Suggestion of Automatic Stay, and states as follows:

1. On May 14, 2012 (the “Petition Date”), Residential Capital, LLC and
certain of its direct and indirect subsidiaries (collectively, the “Debtors™), including
Defendant, filed voluntary petitions for relief under Chapter 11 of the Bankruptcy
Code in the United States Bankruptcy Court for the Southern District of New York,
One Bowling Green, New York, NY 10004-1408 (the “Bankruptcy Court”).

2. The Debtors’ Chapter 11 cases being jointly administered, indexed at
case number 12-12020 (MG), and are captioned as follows:

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
Chapter 11
RESIDENTIAL CAPITAL, LLC, et al.,
Debtors. Case No. 12-12020 (MG)
Jointly Administered

3. As aresult of the Bankruptcy Filing, on the Petition Date, the
protections of the automatic stay codified in section 362(a) of the Bankruptcy Code
arose with regard to the Debtors. Section 362(a), among other things, operates as
an automatic stay of: (i) “the commencement or continuation, including the
issuance or employment of process, of a judicial, administrative, or other action or
proceeding” against the Chapter 11 Debtors (11 U.S.C. § 362(a)(1)); (ii) acts to
“obtain possession of property” of the Debtors’ Chapter 11 estates (11 U.S.C. §

24064.1270/2806578.1

Notice of Bankruptcy Stay
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362(a)(3)); and (iii) acts to “collect, assess, or recover a claim” against the Debtors
arising prior to the Petition Date (11 U.S.C. § 362(a)(6)).

4. On July 13, 2012, the Bankruptcy Court entered a Final Supplemental
Order granting, among other things, the Debtors’ Motion for Limited Relief from
the automatic stay to permit non-Debtor parties in foreclosure and eviction
proceedings, borrower bankruptcy cases and title disputes to continue to assert and
prosecute certain defenses, claims and counter-claims (the “Final Supplemental
Order”). Paragraphs 14, 15, 16 and 17 of the Final Supplemental Order identify the
categories of defenses, claims and counter-claims for which the automatic stay has
been modified (the “Permitted Claims”). A copy of the Final Supplemental Order
is annexed hereto as Exhibit A.

5. Based upon a review of the current status of the Lawsuit, the claims
against Defendant for Breach of Fiduciary Duty, Fraud, Fraudulent
Misrepresentation, and Usury are not Permitted Claims because they are outside the
scope of the relief }covered in the Final Supplemental Order (the “Stayed Claims”).
The continued prosecution of the Stayed Claims would violate the automatic stay,
11 U.S.C. § 362(a)(1), which expressly precludes “the commencement or
continuation . . . of a judicial, administrative, or other action or proceeding against
the debtor that was or could have been commenced before the commencement of
the case under this title, or to recover a claim against the debtor that arose before
the commencement of the case under this title.”

6. Pursuant to paragraph 23 of the Final Supplemental Order, any dispute
regarding the extent, application and/or effect of the automatic stay under the Final
Supplemental Order, must be heard and determined in the United States Bankruptcy
Court for the Southern District of New York, jointly administered under Case No.
12-12020, in accordance with the Case Management Order entered in the Debtors’

case [Docket No. 141] and such other and further orders as may be entered by the

24064.1270/2806578.1 -3-

Notice of Bankruptcy Stay
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1|l United States Bankruptcy Court for the Southern District of New York.!

2 7. This notice has been sent, with a cover letter, to Plaintiff Marilyn

3|| Lawrence.

4| DATED: Julyo?_‘/, 2013 SEVERSON & WERSON

5 A Professional Corporation

6

7

e By: /s/ Yaron Shaham

9 YARON SHAHAM
10 Attorneys for Defendants

EXECUTIVE TRUSTEE SERVICES,
11 LLC dba ETS SERVICES, LLC and
12 ILEANNA PETERSON (erroneously
sued as Lleanna Peterson)
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28 1" A copy of the Case Management Order may be obtained at no charge at http:/www.kccllc.net/rescap.
24064.1270/2806578.1 -4 -
Notice of Bankruptcy Stay
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OMITTED



