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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

In re:  

 

Residential Capital, LLC, et al., 

 

    Debtors.  

 

Chapter 11 

 

Case No. 12-12020-mg 

 

Jointly Administered 

 

PNC Bank, National Association, et al.,  

 

    Movants, 

 

v. 

 

MBIA Insurance Corporation, 

 

    Respondent. 

 

Case No. 16-mc-00063-P1 

 

Related Case No. 13-cv-3451 (SRN/JJK/HB) 

in United States District Court for the District 

of Minnesota 

 

AFFIDAVIT OF JONATHAN HARRIS IN SUPPORT OF 

MBIA INSURANCE CORPORATION’S 

OPPOSITION TO DEFENDANTS’ MOTION TO COMPEL 

COMPLIANCE WITH THIRD PARTY SUBPOENA 

 

1. I am the Deputy General Counsel of MBIA Insurance Corporation 

(“MBIA”), and submit this Affidavit in support of MBIA’s Opposition to Defendants’ Motion to 

Compel Compliance with Third Party Subpoena.  I have personal knowledge of the facts stated 

in this Affidavit. 

Attached Exhibits 

2. Attached to this Affidavit are true and correct copies of the following 

documents, discussed in more detail below: 

Exhibit Document 

1 Letter from J. Stanisci to J. Battle dated October 8, 2015 

2 Letter from J. Stanisci to T. Devine, et al. dated October 8, 2015 
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Exhibit Document 

3 Letter from J. Battle to J. Stanisci dated October 15, 2015 

4 
Email Correspondence between J. Stanisci and P. Heeringa dated 

March 4, 2016 

5 
Email Correspondence between J. Stanisci and F. Levin dated March 

23, 2016 

6 Letter from J. Stanisci to P. Heeringa dated November 3, 2015 

7 Confidentiality Agreement Regarding Examiner Submission Paper 

8 
Amended Stipulation and Order for the Production and Exchange of 

Confidential Information 

 

MBIA and the MBIA v. RFC Litigation 

3. MBIA is a financial guaranty or “monoline” insurer.  During the period 

leading up to 2008, MBIA provided financial guaranty insurance to structured finance 

transactions, including to residential mortgage-backed securities (“RMBS”). 

4. In 2006 and 2007, MBIA insured five securitizations issued by Residential 

Funding Co., LLC (“RFC”):  Home Equity Loan Trust 2006-HSA4, Home Equity Loan Trust 

2006-HSA5, Home Equity Loan Trust 2007-HSA1, Home Equity Loan Trust 2007-HSA2 and 

Home Equity Loan Trust 2007-HSA3 (the “RFC Securitizations”).   

5. In or about 2008, as the mortgage and housing crisis deepened, MBIA 

ceased to issue new financial guaranty policies on structured finance products.  Instead, MBIA’s 

business focused on remediation efforts for its existing portfolio of policies, including enforcing 

contractual repurchase or “putback” obligations and, where warranted, filing fraudulent 

inducement and breach of contract actions against RMBS sponsors.  Aside from these 

remediation activities, MBIA’s business was chiefly managing its portfolio of insured structured 

finance products by monitoring its exposure, paying claims, and projecting future claims. 
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6. In 2008, the RFC Securitizations, like many other RMBS, began to suffer 

large losses and MBIA was required to make claims payments under its financial guaranty 

policies. MBIA began performing a review of securitized mortgage loans to determine if those 

loans breached RFC’s contractual representations and warranties to MBIA.  On December 4, 

2008, MBIA filed suit against RFC in New York state court, commencing MBIA Insurance 

Corporation v. Residential Funding Company, LLC, No. 603552/08 (N.Y. Sup. Ct. N.Y. Cnty.) 

(“MBIA v. RFC”).  MBIA’s complaint, as amended on March 19, 2010, asserted eight causes of 

action against RFC sounding in fraud, breach of contract and negligent misrepresentation arising 

out of MBIA’s provision of insurance for the five RFC Securitizations.  MBIA also filed suit 

against two affiliates of RFC.  MBIA Ins. Corp. v. GMAC Mortg., LLC, No. 600837/10 (N.Y. 

Sup. Ct.), involved two GMAC securitizations.  MBIA Ins. Corp. v. Ally Financial Inc., No. 12-

cv-2563 (D. Minn.), involved the same five RFC securitizations at issue in MBIA v. RFC, as well 

as the two GMAC securitizations. 

7. On May 14, 2012, RFC, along with its parent company Residential 

Capital, Inc. and other affiliates, filed for Chapter 11 Bankruptcy protection.  In re Residential 

Capital, Inc., No. 12-12020-mg (S.D.N.Y. Bankr.) (“Chapter 11 Cases”). 

8. When the Chapter 11 Cases were filed, the MBIA v. RFC litigation was 

well-advanced.  The parties had completed fact discovery, exchanging tens of thousands of 

documents and taking approximately one hundred depositions.  The discovery exchanged in the 

case covered a broad range of topics, including: 

 loan tapes for each of the RFC Securitizations containing detailed 

characteristics of the securitized loans; 

 MBIA’s repurchase demands and other pre-suit correspondence with 

RFC about the RFC Securitizations and the mortgage loans; 
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 documents reflecting due diligence reviews of the securitized loans 

performed by third-party firms; and 

 documents reflecting MBIA’s ongoing surveillance of the RFC 

securitizations, including evidence of losses and MBIA’s claims paid. 

9. Also prior to the commencement of the Chapter 11 Cases, MBIA and RFC 

had served expert reports on a variety of topics.  MBIA’s reports disclosed that an expert 

statistician had selected a statistically valid and representative sample of 3,600 loans from the 

RFC Securitizations that would allow for the extrapolation of securitization-wide breach rates.  

MBIA’s reunderwriting expert examined each of those 3,600 loans to determine whether the 

loans breached any representations and warranties made by RFC and established securitization-

wide breach rates.  MBIA also served a damages report disclosing its calculations for damages 

under fraud and breach-of-contract theories based on the breach rate, and a report on RFC’s 

securitization practices. 

10. MBIA filed a proof of claim against RFC in the Chapter 11 Cases, see 

Claim No. 5849, as well as proofs of claim against several other debtors, see Claims No. 5846 

(Homecomings Financial, LLC), 5847 (Residential Capital, LLC), 5848 (Residential Funding 

Mortgage Securities II, Inc.), 5850 (Residential Asset Mortgage Products, Inc.), and 5851 

(GMAC Mortgage, LLC).  Eventually, MBIA’s claims against RFC and the other debtors were 

resolved through the “Global Settlement” reached in the Chapter 11 Cases and allowed and paid 

pursuant to a confirmed plan. 

11. Beginning at least in 2008 when MBIA commenced its loan review and 

demanded repurchase from RFC, and certainly as of December 2008 when MBIA v. RFC was 

filed, MBIA’s primary interaction with RFC was as a litigation adversary.  MBIA did not initiate 

any new business with RFC.  Furthermore, MBIA’s activities with respect to the RFC 

Securitizations were largely litigation-focused as MBIA and its employees worked to assist 
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counsel in prosecuting MBIA’s claims.  The  MBIA employees responsible for the RFC 

Securitizations were in regular contact via email with myself, or other attorneys with whom I 

worked, outside counsel, and consultants retained by MBIA’s outside counsel.  Aside from these 

litigation-related activities, those MBIA employees reviewed monthly trustee reports for the RFC 

Securitizations, monitored MBIA’s exposure, and paid claims under the policies.  After litigation 

was filed, MBIA did not perform evaluations or analyses of the RFC Securitizations apart from 

its work assisting counsel in the litigation and Chapter 11 Cases. 

Movant-Defendants’ Request for MBIA Emails 

12. On January 20, 2015, MBIA received a Subpoena issued by a number of 

entities who are defendants in litigation brought by RFC and the ResCap Liquidating Trust in the 

United States District Court for the District of Minnesota (“Movant-Defendants”).  Through 

conversations and correspondence between counsel for Movant-Defendants, myself, and 

MBIA’s outside counsel at Cadwalader, Wickersham & Taft LLP, MBIA informed Movant-

Defendants that many of the documents encompassed by the Subpoena had been exchanged in 

MBIA v. RFC and, as such, were in the possession of RFC.  However, MBIA agreed that, to the 

extent there were any gaps in RFC’s collection of documents, MBIA would assist in ensuring 

that any missing documents were produced to Movant-Defendants.  Upon being notified by RFC 

that it was unable to produce certain documents exchanged in MBIA v. RFC, MBIA restored its 

litigation databases and ensured that the missing documents—14,000 documents totaling 

165,000 pages—were produced to Movant-Defendants in August 2015.  This supplemented 

RFC’s production such that the Movant-Defendants received all documents, exchanged in MBIA 

v. RFC, totaling over 66,000 documents.  In addition, Movant-Defendants received all of the 
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expert reports exchanged in MBIA v. RFC and all of the transcripts of depositions of party 

witnesses. 

13. MBIA took the position throughout negotiations that Movant-Defendants 

should review the MBIA v. RFC documents, as well as MBIA’s publicly available filings in the 

Chapter 11 Cases, to identify any categories of relevant, non-privileged, and non-duplicative 

documents they purportedly required from MBIA.   Not surprisingly, Movant-Defendants never 

identified any such categories. 

14. On October 2, 2015, Movant-Defendants purported to narrow their 

requests by naming “specific categories” of documents.  But the “specific” categories Movant-

Defendants identified were even broader than the categories in the Subpoena itself.  Movant-

Defendants now demanded production of all documents from February 2009 onward, not 

covered by the Order Appointing Mediator dated December 26, 2012 (the “Mediation Order”), 

“reflecting or related to” 

 the RFC/ResCap bankruptcy; 

 any of MBIA’s suits against RFC or its affiliates; 

 any of the RFC securitizations for which MBIA provided financial 

guaranty insurance; 

 MBIA’s involvement or interaction with the ResCap Liquidating Trust 

after the bankruptcy; and 

 RFC’s litigation against the Movant-Defendants. 

15. MBIA informed Movant-Defendants’ counsel that many of the documents 

it sought would be protected by the Mediation Order entered in the Chapter 11 Cases or by the 

attorney-client privilege or work product protection.  MBIA explained to Movant-Defendants 

that during the time after it filed suit against RFC, MBIA’s relationship with RFC was that of a 
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litigation opponent, and the work its employees performed related to RFC consisted primarily of 

supporting MBIA’s legal claims. 

16. Movant-Defendants provided MBIA with a list of search strings that they 

represented would capture the documents they sought.  Many of these search terms were so 

broad that they would hit any email or attachment that referenced RFC or ResCap in proximity to 

words like “litigation,” “lawsuit,” “fraud,” “warranty,” “putback”, “loss,” “liability” or 

“underwriting.”  The search terms included the docket number of the MBIA v. RFC litigation. 

17. Without agreeing that Movant-Defendants’ search terms were appropriate 

or were reasonably calculated to identify relevant, discoverable documents, in an effort to reach 

compromise and narrow the issues in dispute, MBIA agreed to test Movant-Defendants’ search 

terms on the emails of three custodians at MBIA who were most involved in the MBIA v. RFC 

litigation and the Chapter 11 Cases:  Mitchell Sonkin, Anthony McKiernan, and David Glehan.  

The time frame for the test searches was February 1, 2009 through December 11, 2013. 

18. MBIA’s test searches yielded a total of 43,693 emails, including 

attachments, and de-duplicated across the three custodians—approximately 20 GB of data. 

19. Of those results, 12,201 emails and attachments date from the period 

covered by the Mediation Order, December 26, 2012 through December 11, 2013. 

20. To assess the likelihood that documents were privileged, MBIA prepared a 

list of the names of its in-house and outside counsel as well as its litigation and reunderwriting 

consultants (retained by counsel) which it compared with the documents returned in the test 

searches.  It found 22,030 documents contained a privileged name.  17,124 emails and 

attachments had one of these privileged names in the email To or From field. 
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21. Moreover, it is very likely that any relevant emails that do not contain a 

privileged name reflect legal advice or attorney work product.  This is because, as described 

above, other than the portfolio monitoring work, which Movant-Defendants have not asked for, 

MBIA’s primary “business” with RFC during this time period was pursuing legal remedies 

against RFC. 

22. Furthermore, many of these documents likely contain confidential 

business information about securitizations entirely unrelated to RFC.  

23. Movant-Defendants’ solution to this issue was to propose that MBIA 

could “initially” withhold the 22,000 documents that included a privileged name.  This proposal 

presented two problems.  First, as explained above, MBIA believes that many of the documents 

that do not contain a privileged name contain protected communications.  Therefore, MBIA 

would still need to undertake a full review of the produced documents and clawback (and 

presumably log) privileged documents.  Second, Movant-Defendants never agreed that they 

would forgo production of the documents that included a privileged names; the proposal was 

only that MBIA need not “initially” produce these documents.  See Ex. 4-5. 

24. MBIA again informed Movant-Defendants that a more productive way to 

reduce the burden on MBIA was for Movant-Defendants to identify the categories of documents 

they were seeking more particularly so that the parties could work on a more targeted set of 

search terms that would return a smaller set of documents.  Movant-Defendants again refused to 

do so.  See id., Mar. 23, 206 Email from J. Stanisci to F. Levin. 

25. The only representation Movant-Defendants made with respect to cost-

sharing was a vague proposal to “share” costs only with respect to MBIA’s creation of a 

“Mediation Log” of documents that are confidential under the Mediation Order. 
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26. MBIA estimates it would cost approximately $400,000 to review, produce 

and log the emails returned by Movant-Defendants’ search terms.  This estimate is based on the 

following considerations: 

 MBIA assumes that an attorney could complete review, logging and 

redaction of 50 documents an hour.  Given the complexity of the 

privilege issues, this is a very conservative estimate. 

 MBIA assumes a blended rate of $440 per hour for associate review.  

In its litigation against RFC, MBIA employed attorneys from its 

outside counsel to review the documents it produced and to create 

privilege logs.  Given the complicated privilege issues attendant to the 

emails Movant-Defendants currently seeks, MBIA would again 

employee attorneys from its outside counsel to review and log the 

underlying documents. 

 MBIA assumes that more senior attorneys will need to assist in 

privilege determinations and review the privilege log prior to 

production at a blended rate of $600 per hour. 

Movant-Defendants’ Request for Examiner Submission and Related Documents 

27. Movant-Defendants’ Subpoena also requested that MBIA produce its 

submission to the Examiner, the Hon. Arthur Gonzalez (“Examiner Submission”).  MBIA, the 

Examiner, and numerous other parties entered into a Confidentiality Agreement with respect to 

the Examiner Submission.  See Ex. 7.  In addition, MBIA was subject to the Amended 

Stipulation and Order for the Production and Exchange of Confidential Information entered in 

MBIA v. RFC.  See Ex. 8.  Pursuant to the Confidentiality Agreement  and the MBIA v. RFC 

Order, MBIA gave other parties notice and an opportunity to object before it produced its 

Examiner Submission or other materials pursuant to a subpoena.  Accordingly, on October 8, 

2015, Outside Counsel sent letters to RFC and other parties to the Confidentiality Agreement 

giving notice of the Movant-Defendants’ request for the Examiner Submission.  See Ex. 1-2. 

28. On October 15, 2015, counsel for the ResCap Liquidating Trust responded 

to MBIA’s notice, objecting to MBIA’s production of its Examiner Submission.  The ResCap 
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Liquidating Trust stated that it had no objection to MBIA’s production of the supporting 

documents to the Examiner Submission, which consisted of discovery materials and expert 

reports from MBIA v. RFC.  See Ex. 3. 

29. Accordingly, on November 3, 2016, MBIA produced to Movant-

Defendants the supporting materials to its Examiner Submission, totaling over 18,000 pages.  See 

Ex. 6.  MBIA informed Movant-Defendants that it had received an objection to the production of 

the Examiner Submission.  Aside from the ResCap Liquidating Trust’s objection and its 

obligations under the Confidentiality Agreement, MBIA has no objection to producing the 

Examiner Submission, and has informed Movant-Defendants that it can do so promptly if a court 

determines that production is proper. 

 

March 25, 2016 

Purchase, New York 

 

______________________ 

Jonathan Harris 
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2 8 0  P L A Z A ,  S U IT E  1 3 0 0

2 8 0  N O R T H  H IG H  S T R E E T

C O L U M B U S ,  O H IO  4 3 2 1 5

WWW. C A R P E N T E R L IP P S . C O M

T E L E P H O N E :  ( 6 1 4 )  3 6 5 - 4 1 0 0

1 5 4 0  B R O A D WA Y

S U IT E  3 7 1 0

N E W  Y O R K ,  N E W  Y O R K  1 0 0 3 6

T E L E P H O N E :  ( 2 1 2 )  8 3 7 - 1 1 1 0

1 8 0  N O R T H  L a S A L L E

S U IT E  2 6 4 0

C H I C A G O ,  I L L IN O I S  6 0 6 0 1

T E L E P H O N E :  ( 3 1 2 )  7 7 7 - 4 3 0 0

1 0 2 5  C O N N E C T I C U T  A V E N U E  N . W .

S U I T E  1 0 0 0

WA S H IN G T O N ,  D C  2 0 0 3 6 - 5 4 1 7

T E L E P H O N E :  ( 2 0 2 )  3 6 5 - 2 8 0 8

 

 

 

 

 

 

 

 

                                                               October 15, 2015 

  

 

 

VIA EMAIL – jared.stanisci@cwt.com 

 

Jared Stanisci 

Cadwalader, Wickersham & Taft LLP 

One World Financial Center 

New York, New York  10281 

 

Re: In Re: Residential Funding Co., LLC and RESCAP Liquidating Trust 

Litigation, No. 13-cv-3451 (SRN/JJK/HB) 

 

Dear Mr. Stanisci: 

 

I write in response to your October 8, 2015 letter stating that MBIA Insurance 

Corporation (“MBIA”) intends to produce the submissions (and associated exhibits) it made to 

Arthur Gonzalez in his capacity as examiner (the “Examiner”) for Residential Capital, LLC and 

its affiliated debtors (collectively, the “Debtors”) in the jointly-administered bankruptcy cases 

pending in the Southern District of New York under the caption In re Residential Capital, LLC et 

al., Case No. 12-12020 (mg), in response to subpoenas from certain defendants in the above-

captioned actions (the “Correspondent Actions”). 

 

As you are well aware, MBIA and numerous other parties, including the Debtors and the 

Examiner, entered into a Confidentiality Agreement Regarding Examiner Submissions Papers, 

which was effective as of February 15, 2013 (the “Confidentiality Agreement”).  Paragraph 1 of 

the Confidentiality Agreement contains a broad confidentiality clause prohibiting the disclosure 

of these submissions, including an express prohibition against disclosure to third-parties as part 

of any judicial, arbitral, or administrative body.  Paragraph 10 of the Confidentiality Agreement 

requires MBIA to object to the subpoenas and provide written notice to any other party or parties 

to the Confidentiality Agreement whose submission or submissions are also requested by the 

subpoenas. 

 

Accordingly, the ResCap Liquidating Trust (the “Trust”) objects to the production of 

MBIA’s submission in the Correspondent Actions.  The Trust has no objection to any production 

by MBIA of any of the discovery materials or expert reports from MBIA Insurance Corporation 

v. Residential Funding Company, LLC, NY Supreme Court, No. 603552/2008 (the “Prepetition 

(614) 365-4119 

BATTLE@CARPENTERLIPPS.COM 
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Mr. Jared Stanisci                                   

October 15, 2015 

Page 2 

 

Litigation”) which it may have cited to in the submissions 

designated as “confidential” in accordance with the protective or

Actions and the Prepetition Litigation

 

Should you wish to discuss this matter, please feel free to contact me.

 

     

 

 

 
 

cc: Jeffrey A. Lipps, Esq. 

 Isaac Nesser, Esq. 

 Anthony Alden, Esq. 

 

 

Mr. Jared Stanisci                                    

which it may have cited to in the submissions so long as such materials are 

in accordance with the protective orders in the Correspondent 

and the Prepetition Litigation. 

Should you wish to discuss this matter, please feel free to contact me. 

 

 

Very truly yours, 

          

   

Jennifer A.L. Battle 

 

so long as such materials are 

in the Correspondent 
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From: Heeringa, Paul <pheeringa@BuckleySandler.com>
Sent: Friday, March 04, 2016 11:53 AM
To: Stanisci, Jared; Hoff [PARTNER], Jonathan M.
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean; 

Jonathan Harris
Subject: RE: PNC v. MBIA - Motion to Compel

Jared: 
 
Thanks for speaking with Fredrick and me this morning.  I write to confirm our discussion regarding the emails.  You told 
us that (i) there are approximately 20 GB of emails and attachments that MBIA has gathered based on the search terms 
we previously provided; (ii) of those, approximately half (10 GB) represent emails/attachments either within the 
mediation order date range (Dec. 26, 2012 through Dec. 11, 2013) (“potential mediation documents”) or are “possibly” 
privileged insofar as an attorney’s name added by MBIA to its preliminary search appeared somewhere in the document 
(“privileged documents”); and (iii) the breakdown between documents allegedly covered by the mediation order and 
otherwise privileged documents is roughly equal (approx. 5 GB each).  This would leave roughly 10GB of emails and 
attachments remaining that are neither within the mediation range nor are likely to be privileged.  Further, based on our 
research, the mechanical cost for production of said remainder would be roughly $2500 ($250 per GB) depending on the 
vendor.    
 
In an effort to reduce any burden associated with our request, narrow the parties’ differences without judicial 
intervention and to minimize the issues to be presented to the Court, our proposal is as follows:  First, MBIA would 
produce to us the 10 GB of emails/attachments that fall outside of the potential mediation documents or privilege 
documents, as these are unlikely to be privileged or covered by the mediation order and thus would not require any 
review.  Second, prior to this production, the parties would negotiate and execute a non‐waiver/claw back agreement in 
the event that a privileged or mediation document was inadvertently produced.  Third, given the de minimis cost 
involved, MBIA would pay for this production.  Finally, since the parties are at an impasse as to what MBIA must do to 
satisfy its obligation to provide a factual basis for withholding  information on the grounds of privilege or the bankruptcy 
court’s mediation order, we propose that we should brief those issues for the Court for argument and decision 
on  March 30th.  
 
We think this is a fair proposal and shows the Court that both sides have been cooperative.  We trust you will agree.  If 
you would, please let us know by close of business today whether MBIA will accept this proposal and we can move 
forward with the production.  Thank you. 
 
Best regards, 
‐Paul 
 
 
 
A. Paul Heeringa 
Litigation Attorney | BuckleySandler LLP 
353 N. Clark Street, Suite 3600 | Chicago, IL 60654  
T. 312.924.9884 | C. 312.399.9607 
pheeringa@buckleysandler.com | www.buckleysandler.com 
www.infobytesblog.com 
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This email message (including any attachments) is only for use by the intended recipient(s) and is presumed confidential.  It also may be subject to the attorney-client privilege or 
other confidentiality protections and may constitute inside information.  If you are not an intended recipient, you may not review, copy, distribute, or otherwise use this message or 
its contents.  If you received this message in error, please notify the sender and delete this message (including any attachments) from your system immediately.  Any unauthorized 
reading, copying, distribution, or other use of this message or its contents is strictly prohibited and may be unlawful. 

From: Stanisci, Jared [mailto:Jared.Stanisci@cwt.com]  
Sent: Tuesday, March 01, 2016 7:14 PM 
To: Heeringa, Paul; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean; Jonathan Harris 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
attached. 
 
______________________________________ 
Jared Stanisci 
Cadwalader, Wickersham & Taft LLP 
200 Liberty Street 
New York, New York  10281                            
T: 212.504.6075 | F: 212.504.6666  
jared.stanisci@cwt.com  | www.cadwalader.com 

 
 
 
 
 

From: Heeringa, Paul [mailto:pheeringa@BuckleySandler.com]  
Sent: Tuesday, March 01, 2016 6:49 PM 
To: Stanisci, Jared; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean; Jonathan Harris 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
Jared: 
 
Can you please provide me with copies of the referenced exhibits too?  Thanks. 
 
I am free tomorrow to discuss emails. 
 

 

This email message (including any attachments) is only for use by the intended recipient(s) and is presumed 
confidential.  It also may be subject to the attorney-client privilege or other confidentiality protections and may 
constitute inside information.  If you are not an intended recipient, you may not review, copy, distribute, or 
otherwise use this message or its contents. If you received this message in error, please notify the sender and 
delete this message (including any attachments) from your system immediately.   Any unauthorized reading, 
copying, distribution, or other use of this message or its contents is strictly prohibited and may be unlawful. 
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From: Stanisci, Jared [mailto:Jared.Stanisci@cwt.com]  
Sent: Tuesday, March 01, 2016 5:48 PM 
To: Heeringa, Paul; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean; Jonathan Harris 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
Paul, attached is a draft stipulation as discussed.  Let me know when you would like to discuss the draft and the email hit 
counts. 
 
Best, 
Jared 
______________________________________ 
Jared Stanisci 
Cadwalader, Wickersham & Taft LLP 
200 Liberty Street 
New York, New York  10281                            
T: 212.504.6075 | F: 212.504.6666  
jared.stanisci@cwt.com  | www.cadwalader.com 

 
 
 

From: Heeringa, Paul [mailto:pheeringa@BuckleySandler.com]  
Sent: Friday, February 26, 2016 5:59 PM 
To: Stanisci, Jared; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
Jared:  Thanks.  We look forward to reading your draft stip.  In the interim, since the court is now closed, we can execute 
the seven day extension on Monday.  Also, let’s plan on touching base on Wednesday to discuss the stip as well as the 
emails. 
 
Have a good weekend. 
 
‐Paul 
 
 
 
A. Paul Heeringa 
Litigation Attorney | BuckleySandler LLP 
353 N. Clark Street, Suite 3600 | Chicago, IL 60654  
T. 312.924.9884 | C. 312.399.9607 
pheeringa@buckleysandler.com | www.buckleysandler.com 
www.infobytesblog.com 
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This email message (including any attachments) is only for use by the intended recipient(s) and is presumed 
confidential.  It also may be subject to the attorney-client privilege or other confidentiality protections and may 
constitute inside information.  If you are not an intended recipient, you may not review, copy, distribute, or 
otherwise use this message or its contents. If you received this message in error, please notify the sender and 
delete this message (including any attachments) from your system immediately.   Any unauthorized reading, 
copying, distribution, or other use of this message or its contents is strictly prohibited and may be unlawful. 

From: Stanisci, Jared [mailto:Jared.Stanisci@cwt.com]  
Sent: Friday, February 26, 2016 4:19 PM 
To: Heeringa, Paul; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
Paul: We can agree to disagree as to what we discussed on the Wednesday call, but I agree that we don’t seem far apart 
on a stipulation.  We will aim to circulate a draft on Monday or Tuesday.   
 
Best, 
Jared 
 
______________________________________ 
Jared Stanisci 
Cadwalader, Wickersham & Taft LLP 
200 Liberty Street 
New York, New York  10281                            
T: 212.504.6075 | F: 212.504.6666  
jared.stanisci@cwt.com  | www.cadwalader.com 

 
 
 
 

From: Heeringa, Paul [mailto:pheeringa@BuckleySandler.com]  
Sent: Friday, February 26, 2016 4:18 PM 
To: Stanisci, Jared; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
Jared, 
 
Thank you for your note.   
 
Your recollection differs from mine.  As I stated at the end of our call on Wednesday, we were (and remain) willing to 
grant MBIA a one‐week extension so we could work out the precise language of, get client approval for, and file the 
submission paper stipulation.  I also indicated that we would consider additional extensions, if necessary, so that you 
could complete your preliminary analysis of the emails, which you indicated may take longer than one week.  In 
response, you and Jon indicated that you would speak with Mr. Harris, provide us with a draft stipulation, and give 
periodic updates on the emails.  My call yesterday was meant as a professional courtesy to let you know that the 
extension was forthcoming and to make sure Mr. Harris was available to execute it since Cadwalader would not.  That is 
consistent with my email below.  In any event, thank you for your update on the processing and let me know when you 
are ready to discuss. 
 
With respect to the submission paper stipulation, we appreciate the explanation of what MBIA expects the stipulation to 
say.  Upon reviewing it, we do not think the parties are very far apart at all.  We agree that the stipulation should 
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provide that MBIA does not object to the production of its submission paper, that its only objection is the formal 
objection it believes is required under the applicable confidentiality agreement, and that if the Court enters the 
contemplated stipulation and order, MBIA would be willing to and would produce its Submission Paper.  Please let us 
know if you will agree, as we believe that would resolve any outstanding dispute with respect to the submission paper. 
 
Best regards, 
 
‐Paul 
 
 
A. Paul Heeringa 
Litigation Attorney 
BuckleySandler LLP 
T. 312.924.9884  
C. 312.399.9607 
 
 
 
 

 

This email message (including any attachments) is only for use by the intended recipient(s) and is presumed confidential.  It also may be subject to the attorney-client privilege or 
other confidentiality protections and may constitute inside information.  If you are not an intended recipient, you may not review, copy, distribute, or otherwise use this message or 
its contents.  If you received this message in error, please notify the sender and delete this message (including any attachments) from your system immediately.  Any unauthorized 
reading, copying, distribution, or other use of this message or its contents is strictly prohibited and may be unlawful. 

From: Stanisci, Jared [mailto:Jared.Stanisci@cwt.com]  
Sent: Friday, February 26, 2016 11:38 AM 
To: Heeringa, Paul; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
Paul: 
  
We’re a little surprised by your email, which is not consistent with the spirit of our discussion on Wednesday.  When we 
spoke, Jon and I told you that MBIA agreed to work with Defendants to resolve your outstanding requests.  In that 
regard, we informed you that we were applying your search terms to determine the number of “hits” so that we can have 
a further discussion about how best to proceed.  We also told you we needed additional time to process the emails and 
determine “hit” counts.  You asked that we continue that process and provide you with periodic updates, and then agreed 
to provide us with a one-week extension (until Monday, March 7, 2016) as an accommodation.  Yesterday, you called to 
confirm the one-week extension and asked that I ensure someone from MBIA was available today to countersign an 
extension agreement.  In the spirit of our agreement, I can provide you with an update with respect to the processing of 
MBIA’s emails.  Our practice support team informs me that they should be able to complete the process by Monday or 
Tuesday of next week.  MBIA will then provide Defendants with an update on the hit counts so we can continue 
discussions. 
  
Separately, we discussed the contours of a potential stipulation between Defendants and MBIA with respect to the 
production of MBIA’s Examiner Submission, but we did not agree to a stipulation and you did not propose any terms for a 
stipulation, let alone say that the filing of a stipulation on a specific date was a condition to any extension.  In fact, you 
said that because the parties could not agree to a stipulation on the call, you were only authorized to give us a one-week 
extension to continue processing emails and that, once we could agree on a stipulation, Defendants might be amenable 
to a further extension.  On the call, both parties acknowledged they had not considered the particulars of a stipulation 
and agreed they were just sharing initial ideas.  We also didn’t discuss the terms of a stipulation as you articulate 
them.  One of the purposes of the Wednesday call was to clarify what the stipulation would say so that we could present 
it to MBIA.  There was no agreement or any ultimatum.  We told you MBIA did not object to production of its Examiner 
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Submission on the merits, but was concerned about violating its confidentiality obligations.  Thus, we discussed a 
conceptual stipulation between Defendants and MBIA stating that if the Court determined MBIA should produce the 
Examiner Submission and would not violate its confidentiality obligations by doing so, MBIA would comply with the 
Court’s order and produce the Examiner Submission.  We can confirm that MBIA will agree to a stipulation to that effect, 
i.e., that says generally MBIA does not object to production of the Examiner Submission on the merits, that its only 
objection is under the applicable confidentiality agreement and order, and that if the Court orders MBIA to produce the 
submission notwithstanding the confidentiality agreement and order, MBIA will do so.  We will endeavor to work with 
Defendants to file the stipulation by Monday, March 7.  In that regard, we are happy to take the lead on drafting a 
stipulation and will plan to get you a draft early next week so that the parties can further discuss and finalize the 
stipulation by March 7. 
  
In the meantime, please provide us with the extension agreement so that MBIA may countersign the extension 
agreement and return to you for filing today. 
  
Thanks. I am happy to discuss and we look forward to working with you. 
  
Best, 
Jared 
______________________________________ 
Jared Stanisci 
Cadwalader, Wickersham & Taft LLP 
200 Liberty Street 
New York, New York  10281                            
T: 212.504.6075 | F: 212.504.6666  
jared.stanisci@cwt.com  | www.cadwalader.com 

 
 
 
 

From: Heeringa, Paul [mailto:pheeringa@BuckleySandler.com]  
Sent: Thursday, February 25, 2016 7:21 PM 
To: Stanisci, Jared; Hoff [PARTNER], Jonathan M. 
Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean 
Subject: RE: PNC v. MBIA - Motion to Compel 
 
Correction:  The extension agreement will extend MBIA’s deadline to respond to March 7, PNC’s reply deadline to March 
14, and the return date on the motion to March 15.    
 
A. Paul Heeringa 
Litigation Attorney 
BuckleySandler LLP 
T. 312.924.9884  
C. 312.399.9607 
 

 

This email message (including any attachments) is only for use by the intended recipient(s) and is presumed confidential.  It also may be subject to the attorney-
client privilege or other confidentiality protections and may constitute inside information.  If you are not an intended recipient, you may not review, copy, distribute, 
or otherwise use this message or its contents.  If you received this message in error, please notify the sender and delete this message (including any attachments) 
from your system immediately.  Any unauthorized reading, copying, distribution, or other use of this message or its contents is strictly prohibited and may be 
unlawful. 

From: Heeringa, Paul  
Sent: Thursday, February 25, 2016 6:15 PM 
To: 'Stanisci, Jared'; Hoff [PARTNER], Jonathan M. 
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Cc: Gottlieb, Richard; Levin, Fredrick; Rome, Michael; Natarelli, Brett; Karunaratne, Sean 
Subject: PNC v. MBIA - Motion to Compel  
 
Jonathan/Jared: 
 
Per our discussion yesterday, it is my understanding that MBIA is amenable to entering into a stipulation providing that 
MBIA will not oppose Defendants’ motion to compel MBIA’s examiner submission paper, and will prepare a draft 
stipulation for our review and approval.  I further understand that MBIA is undertaking a preliminary analysis of the 
emails at issue (using the search terms and date range we previously provided) in order to inform further discussion 
between the parties regarding the volume and potential review/production of those documents.  On the call, MBIA 
requested that PNC extend MBIA’s deadline to respond to the motion to compel, so that the parties may (1) get the 
stipulation on file and (2) continue to meet‐and‐confer about the email production.   
 
PNC will agree to extend MBIA’s deadline to respond to the motion to compel to March 7, so long as:  (1) MBIA agrees 
that the stipulation will state that MBIA will not oppose entry of an order granting the relief sought in our motion with 
respect to production of MBIA’s submission paper; (2) MBIA agrees to treat the stipulation as a Court order, and upon 
entry of the stipulation MBIA will produce the examiner submission paper forthwith; and (3) MBIA agrees to file the 
stipulation with the Court no later than March 7. 
 
Please advise as soon as possible whether MBIA agrees to the foregoing, and we will prepare and send a draft extension 
agreement for your review and signature.  The extension agreement will extend MBIA’s deadline to respond to March 7, 
PNC’s reply deadline to March 15, and the return date on the motion to March 15.   We can discuss any potential further 
extensions in relation to the emails once the submission paper stipulation is filed with the Court. 
 
Thank you in advance for your prompt response, and we look forward to reviewing your draft stipulation on the 
submission paper. 
 
Best regards, 
‐Paul 
 
 
A. Paul Heeringa 
Litigation Attorney | BuckleySandler LLP 
353 N. Clark Street, Suite 3600 | Chicago, IL 60654  
T. 312.924.9884 | C. 312.399.9607 
pheeringa@buckleysandler.com | www.buckleysandler.com 
www.infobytesblog.com 
 

 
 

 

NOTE: The information in this email is confidential and may be legally privileged.  If you are not the intended 
recipient, you must not read, use or disseminate the information; please advise the sender immediately by reply 
email and delete this message and any attachments without retaining a copy.  Although this email and any 
attachments are believed to be free of any virus or other defect that may affect any computer system into which 
it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no 
responsibility is accepted by Cadwalader, Wickersham & Taft LLP for any loss or damage arising in any way 
from its use. 
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From: Levin, Fredrick <flevin@BuckleySandler.com>
Sent: Wednesday, March 23, 2016 3:13 PM
To: Stanisci, Jared
Cc: Rome, Michael; Heeringa, Paul; Jonathan Harris; Hoff [PARTNER], Jonathan M.
Subject: RE: Email confirming March 15 meet and confer discussion

See my comments, below. 
 

From: Stanisci, Jared [mailto:Jared.Stanisci@cwt.com]  
Sent: Wednesday, March 23, 2016 10:40 AM 
To: Levin, Fredrick 
Cc: Rome, Michael; Heeringa, Paul; Jonathan Harris; Hoff [PARTNER], Jonathan M. 
Subject: RE: Email confirming March 15 meet and confer discussion 
 
Fredrick, thanks for your email. 
  
While MBIA disagrees with your opinions regarding the applicability of the protective order from the MBIA/RFC litigation, 
we think we are at a satisfactory outcome on the stipulation, subject to a couple of edits for consistency reflected in the 
attached.  Let us know if these are ok with you.  These are okay;  I think we have a deal on the submission papers 
  
With respect to the emails, you are correct that MBIA will not agree to your proposal to simply turn over, without 
reviewing them, all emails and attachments pulled in by your search terms that were not Potential Mediation Documents 
or Potentially Privileged Documents (as defined in your email below).  First, as I explained to you on our call, even 
documents that don’t contain the lawyer names MBIA applied are likely to be privileged.  The reason is that during the 
applicable timeframe (Feb. 2009 through Dec. 2013), MBIA did not have a business relationship with RFC.  Instead, 
through its attorneys, MBIA was actively litigating with RFC and then participating in ResCap’s Chapter 11 
proceedings.  Accordingly, email communications between non-lawyer MBIA employees, or MBIA’s employees and its 
attorneys’ advisors, regarding RFC during that timeframe are likely to reflect legal advice or analyses being conducted 
under the control of or at the request of MBIA’s attorneys.  Second, the non-waiver/clawback agreement you describe 
would not alleviate MBIA’s burden because MBIA would be required to actually review and analyze each of the documents 
it turned over to Defendants in order to determine which ones were subject to clawback.  Your email conveniently ignores 
this fact.  Third, as I said, the emails are likely to contain proprietary or commercially sensitive information and MBIA is 
not willing to produce documents without first conducting a review for that information. 
  
As I said on the call, if Defendants revisit and narrow their search terms in an effort to substantially decrease the universe 
of potentially responsive documents at issue, MBIA is willing to continue the meet and confer process, although MBIA still 
maintains that Defendants have failed to articulate how the documents it seeks from MBIA are relevant to the 
litigation.  Any efforts by Defendants that decrease the universe of documents will naturally decrease the universe of 
Potentially Privileged Documents, and we can meet and confer regarding a privilege log at that time.  MBIA continues to 
object to the creation of a log of all documents protected from disclosure by the Mediation Order, for the reasons MBIA 
has repeatedly stated and need not repeat here.    
  
On your other two paragraphs, I do not think we are in agreement.  I am, however, not closing the door to considering 
whether there is a practicable way to narrow the search. 
 
 
Best, 
Jared 
 
______________________________________ 
Jared Stanisci 
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Cadwalader, Wickersham & Taft LLP 
200 Liberty Street 
New York, New York  10281                            
T: 212.504.6075 | F: 212.504.6666  
jared.stanisci@cwt.com  | www.cadwalader.com 

 
 
 
 
 

From: Levin, Fredrick [mailto:flevin@BuckleySandler.com]  
Sent: Friday, March 18, 2016 2:04 PM 
To: Stanisci, Jared 
Cc: Rome, Michael; Heeringa, Paul 
Subject: Email confirming March 15 meet and confer discussion 
 
Jared, 
  
This email will confirm our call on March 15, 2016 regarding the draft examiner submission stipulation and the parties’ 
ongoing discussions with respect to the production of emails. 
  
The Examiner Submission Stipulation 
  
With respect to the examiner paper stipulation, you had one comment and one question.  The question was why we had 
eliminated the portion of the stipulation pertaining to the protective order in the ongoing litigation.  We explained that 
we did that because we felt it was unnecessary, but agreed to add it back in at your request.  Your comment was that 
MBIA wanted certain references to the protective order in the RFC/MBIA litigation (the “2009 protective order”) added 
back into the stipulation.  With respect to that comment, we went through the stipulation page‐by‐page and highlighted 
the portions you asked to have reinserted.  We sent you the highlights to confirm their accuracy.   
  
With respect to the 2009 protective order, we asked you to explain why it applies to the MBIA examiner 
submission.  You explained that the submissions contained references to confidential information produced in the 
RFC/MBIA litigation pursuant to the 2009 protective order.  We explained that in light of the fact that RFC consented to 
the production of the exhibits to the submissions—i.e., the actual documents produced pursuant to the 2009 protective 
order—we did not see how the submissions themselves could possibly be covered by the 2009 protective order.  We 
asked what confidential information other than the exhibits already produced is referenced in the examiner submissions 
(if any), and we explained that we expect the answer is none.  You were unable to explain how the submissions 
themselves could contain confidential information other than the already‐disclosed exhibits.  To be clear, we do not 
agree at all that the examiner submissions are covered by the 2009 protective order.  The examiner submissions did not 
exist during the pendency of the New  York Supreme Court case and were not produced in discovery in that matter.  To 
the extent that MBIA contends that the 2009 protective order somehow applies because they refer to materials 
exchanged in New York Supreme Court case, MBIA has produced those materials with RFC’s permission.  Please let us 
know the basis on which you contend that the 2009 protective order applies. 
 
After our call, I sent you a revised version of the examiner submission stipulation that addressed each of your concerns 
raised on the call.  We have now received your response to our draft, and expect to respond shortly.   
 
The Emails 
  
Given the fact that the parties have been meeting‐and‐conferring on emails for the better part of a year, we will not 
attempt to recount the entire history here.  As reflected in Paul Heeringa’s email of March 4, you told us on March 4 that 
the search terms we proposed bought back 20 GB of emails, and approximately half of those were either within the 
mediation order date range (Dec. 26, 2012 through Dec. 11, 2013) (“Potential Mediation Documents”) or were 
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“possibly” privileged insofar as an attorney’s name added by MBIA to  its computerized search appears somewhere in 
the document (“Potentially Privileged Documents”).  In an effort to reduce any purported burden and narrow the issues 
presented to the Court, we made the following proposal:  (1) MBIA would immediately produce the 10 GB of emails of 
emails/attachments that fall outside of the Potential Mediation Documents or Potentially Privileged Documents; (2) 
MBIA could withhold the 10GB of Potential Mediation Documents and Potentially Privileged Documents; and (3) the 
parties would brief the extent to which MBIA is required to log the basis for withholding the 10GB of Potential 
Mediation Documents and Potentially Privileged Documents. 
  
On the call, you rejected this proposal.  The reason was that MBIA “just does not feel comfortable” producing 
documents without reviewing each one individually.  In response, we noted our disagreement with MBIA’s concern.  The 
fact that the documents will be produced pursuant to the protective order in the ongoing litigation alleviates any 
concern that trade secrets or other commercially sensitive information could be released to the public, so confidentiality 
is not a legitimate concern.  Further, privilege should be no concern, since we have agreed that Plaintiffs may withhold 
Potentially Privileged Documents from the initial production. Under our proposal, every document that MBIA has 
preliminary identified as Potentially Privileged – based on the mere fact a computer search found that a lawyer’s 
name  appears anywhere in the document ‐‐  would be withheld initially.  Given this very broad definition of Potentially 
Privileged Documents, it is very unlikely that any genuinely privileged documents would be produced initially.  Similarly, 
we have accepted a very broad definition of  Potential Mediation Documents.  
 
And in the event any genuinely privileged documents, or documents actually subject to withholding under the mediation 
order, happen to have slipped through, we offered a broad non‐waiver/claw back agreement.  As we explained on the 
call, it appears MBIA is insisting on doing a relevance review—a review that is inconsistent with MBIA’s claims that it is 
merely a disinterested third party.  
 
As we discussed on the call, we are not saying MBIA must forego pre‐production review.  Our position is that if MBIA is 
insisting on attorney review rather than readily available and commonly used alternatives to reduce the burden of 
production, any resulting burden is of MBIA’s own making. 
 
With respect to the 10GB of Potential Mediation Documents and Potentially Privileged Documents, we addressed in the 
meet and confer what factual showing – by way of privilege log or some other means – MBIA was willing to make to 
satisfy its burden to demonstrate that Potential Mediation Documents and Potentially Privileged Documents are, in fact, 
entitled to protection. Once again, MBIA was unable to offer anything other than its existing position that it should be 
required to do absolutely nothing.  We offered MBIA  one last opportunity to offer any middle ground or counter‐
proposal on the issue.  Please advise ASAP. 
  
Thanks, 
  
Fredrick 
 
 
Fredrick S. Levin 
Partner| BuckleySandler LLP 
100 Wilshire Boulevard, Suite 1000 | Santa Monica, CA 90401 
T. 310.424.3984 | C. 213.248.6545 | F. 310.424.3960  
flevin@buckleysandler.com | www.buckleysandler.com 
www.infobytesblog.com 
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This email message (including any attachments) is only for use by the intended recipient(s) and is presumed confidential.  It also may be subject to the attorney-
client privilege or other confidentiality protections and may constitute inside information.  If you are not an intended recipient, you may not review, copy, distribute, 
or otherwise use this message or its contents.  If you received this message in error, please notify the sender and delete this message (including any attachments) 
from your system immediately.  Any unauthorized reading, copying, distribution, or other use of this message or its contents is strictly prohibited and may be 
unlawful. 

 

NOTE: The information in this email is confidential and may be legally privileged.  If you are not the intended 
recipient, you must not read, use or disseminate the information; please advise the sender immediately by reply 
email and delete this message and any attachments without retaining a copy.  Although this email and any 
attachments are believed to be free of any virus or other defect that may affect any computer system into which 
it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no 
responsibility is accepted by Cadwalader, Wickersham & Taft LLP for any loss or damage arising in any way 
from its use. 
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The Ad Hoc Group o f  Junior Secured Noteholders, by White & Case LLP 

By: Date: 

The Official Committee o f  Unsecured-Creditors, by Kramer Levin Naftalis & Frankel LLP 

UfMQ Pffl Date: 

Debtor Residential Capital, LLC, and Its Debtor Subsidiaries and Affiliated Debtor Entities, by 
Morrison & Foerster LLP 

By: Date: 
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